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FEDERAL TRADE COMMISSION
WASHINGTON, D. C. 20580

BUREAU OF
CONSUMER PROTECTION g August 28, 1985

Mr. Dean W. Determan

Vice President, Mediation/Arbitration Division
Council of Better Business Bureaus, Inc.

1515 Wilson Boulevard

Arlington, Virginia 22209

Dear Mr. Determan:

Thank you for your letter of May 7, 1985, regquesting
Commission staff to review the forms, brochures, rules, and
procedures of AUTO LINE, the Better Business Bureau's informal
mechanism for resolving automotive disputes. We have completed
our examination of the materials submitted with your request, the
materials’'provided by Richard Warren on July 3 and July 15, 1985,
and the document provided by Francine Payne on August 13, 1985.
We now provide an informal opinion regarding compllance of AUTO
LINE's written procedures with the Commission's Rule on Informai
Dispute Settlement Proceduree, 16 C.F.R. Part 703 ("the Rule")

A brief chronology of the AUTO LINE process w1ll,be
helpful. According to the procedures described in the materials
you have provided, when a consumer telephones a local Bureau with
an automotive complaint, an AUTO LINE staff member fills out
sections A-O of an Automotive Case Record (“ACR") form. A copy
of this form is then sent to the consumer, together with a BBB
brochure entitled “A National Program of Mediation/Arbitration
for Automotive Disputes" (the "Brochure") and a memorandum from
“BBB AUTO LINE" to "The Consumer" regarding "Our ‘Handling of Yeéur
Complaint” (the "Memo"). The consumer completes the remaining
sections of the ACR form and returns it to the Bureau, which
transfers the information to the remaining copies of the ACR and
sends one of the copies to the warrantor. At this stage, AUTO
LINE staff may attempt to mediate the dispute. If mediation is-
unsuccessful (or deemed inappropriate, or rejected by the
consumer), the Bureau sends the.consumer and the manufacturer an

1 please note that the opinions expressed in this letter are
those of the staff of the Bureau of Consumer Protection and do
not necessarily represent the views of the Commission or any
individual Commissioner. This opinion is intended solely to
assist you in meeting the requirements of the Commission's Rule,
and may not be used for purposes of advertising your program to
consumers.
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Agreement to Arbitrate form, a list of potential arbitrators, and
a pamphlet entitled "Modified Rules for the Arbitration of
Automotive Disputes" (the "Modified Rules”). When both parties
return the Agreement to Arbitrate form, the case proceeds to
arbitration. After arbitration, the consumer receives a
notarized Decision and an Acceptance or Rejection of Decision
("A/R") form. Finally, the arbitrator files a separate Reasons
for Decision form with the BBB.

Please note that our review of the AUTO LINE program is
based upon_ the brochures, forms, and other documents you have
submitted. Our analysis extends only to the question whether
the procedures described in these written materials sat1sfy the
requirements of the Rule. Moreover, we express no opinion in
this letter regarding the warranties or the practices of
warrantors who participate in the AUTO LINE program. As a
result, we do not address issues of compliance with Section 703.2
of the Rule, which sets forth warrantors' duties under the
Rule. Nor do we express any view on the recordkeeping or
auditing of the AUTO LINE mechanism. The materials you have
submitted do hot describe the methodology for keeping AUTO LINE
records, compiling statistics, or conducting the required
audit. As a result, we do not address compliance with Sectlons
703.6 and 703.7 of the Rule.

In short, our review addresses the compliance of your
procedures with Sections 703.3, 703.4, 703.5, and 703.8 of the
Rule. With the exceptions noted below, we find that AUTO LINE's
written procedures comply with these portions of the Rule.

Section 703.3 - Mechanism organization

Section 703.3 of the Rule sets forth general principles
governing the structure of informal dispute settlement mechanisms

that are subject to the Rule. Section 703.3(a) requires that the

mechanism be adequately funded and staffed, and that consumers
not be ch@rged any fee for its use. You have submitted financial
statemernits for the Council of Better Business Bureaus, Inc.
("CBBB") indicating that the automobile manufacturers who

.participate in the AUTO LINE program contributed over §11.6

.ot

'r h

2_ The mater1als we have reviewed are listed in an Appendix to
this letter.A°3

oY
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million to the program in 1984. This amount was used to
reimburse local Bureaus for case processing costs and to cover
CBBB administrative expenses (for program materials, training,
data processing, salaries, etc.). As of the last quarter of
1984, the CBBB had 29 employees who spent some or all of their
time directly administering the AUTO LINE program. .During the
first three months of 1985, approximately 429 individuals in 136
participating Bureaus closed 29,191 AUTO LINE cases which
consumed over 57,400 standard man-hours, or almost 2 man-hours
per case. Given the significant allocation of resources
reflected in these statistics, AUTO LINE e ade e
funded and staffed.

AUTO LINE also is i i i i t
the mechanism be free for consumers. The Brochure states on page
9 that the manufacturer must pay the costs of AUTO LINE, and that
the consumer will have no costs other than those he may choose to
undertake on his own (e.g., retaining an attorney, hiring expert
witnesses, or having the hearing transcribed). Rule 6 of the
Modified Rules similarly provides that the consumer is
responsible for expenses voluntarily incurred in producing a
transcript of the hearing or in bringing a lawyer or paid
witnesses. The Statement of Basis and Purpose for the Rule makes
it clear that the Rule allows such voluntary costs to be left to
consumers. See Statement of Basis and Purpose, 40 Fed. Reg.
60190, 60204 (December 31, 1975). Thus, the AUTO LINE procedures
are consistent with Section 703.3(a). '

Section 703.3(b) of the Rule requires that the warrantor and
the sponsor of the mechanism (if other than the warrantor) take
all steps necessary to ensure that mechanism members and staff
are insulateg from the influence or control of the warrantor or
the sponsor. The Rule provides that "necessary steps" shall

3 The BBB is not the "sponsor" of AUTO LINE. Although the term
"sponsor" is not defined in the Rule, the Statement of Basis and
Purpose appears to equate the term "sponsor" with the warrantor
or warrantors who establish the mechanism or who financially .
support it. See 40 Fed. Reg. at 60204. 1In this case, the
automobile manufacturers who participate in AUTO LINE are the
sponsors of the mechanism. The Rule also envisions that groups
encompassing more than one warrantor, such as an industry trade
association, could arrange for the establishment of a mechanism.
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include, at a minimum, committing funds in advance, basing
personnel decisions solely on merit, and not assigning
conflicting warrantor or sponsor duties to mechanism staff
persons. . The AUTO LINE procedures comply with this provision.

" First, as we understand it, the manufacturers who participate in
the AUTO LINE program make quarterly payments to the Council of
Better Business Bureaus based on a projection of the number of
cases to be handled in the coming quarter. Second, you have
informed us that the hiring and promotion of AUTO LINE staff
persons is based solely on each individual's qualifications and
performance. Third, AUTO LINE staff persons do not have
conflicting warrantor duties, because they are employees of the
BBB, not of the participating automobile manufacturers. .

Accordingly, the AUTO LINE procedures satisfy the reguirements-—of

Section 703.3(b) of the Rule.

Section 703.3(c) states that the mechanism shall impose any
other reasonable requirements necessary to ensure that the
members and staff act fairly and expeditiously in each dispute.
Although we 40 not here determine what additional steps, if any,
might be "necessary," we note that the AUTO LINE procedures
include measures designed to ensure fairness to consumers. For
example, AUTO LINE arbitrators are community volunteers who are
employed by nelther the warrantors nor the BBB. We believe that
such meas any additional requlrements imposed by
Section 703.3(c).

Section 703.4 - Qualification of members

Section 703.4 of the Rule specifies the characteristics
required of the person or persons who actually decide disputes
for the mechanism. Section 703.4(a) prohibits persons who have
or may have a direct interest in the dispute, or in any legal
action which may arise out of the product or complaint in
dispute, from serving as decisionmakers for the mechanism. AUTO
LINE complies with this provision. According to the Brochure,
AUTO LINE arbitrators are chosen from a pool of community '
volunteers who have been trained in arbitration by the BEB.
Under Rules 8 and 9 of the Modified Rules, the person or persons
chosen must sign an oath pledging to make a fair decision.
Before doing so, however, they are required to disclose any
financial, commercial, professional, social, or familial
relationship they may have with either of the parties. Under
Rule 9, the arbitrator will refuse to serve, or a party or the
BBB may reject the arbitrator, if the relationshjp is such that a
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fair decision cannot be made. This procedure appears to identify

and exclude those persons who may have a direct interest in the
outcome of the dispute. Thus, the procedure satisfies Section
703.4(a). :

Section 703.4(b) presents a more complicated issue. That
section provides that when three or more persons act as
decisionmakers for the mechanism, at least two-thirds of them
must have "no direct involvement in the manufacture,
distribution, sale or service of any product." If only one or
two persons act as decisionmaker, none may have such "direct
involvement."” Three years ago, you asked for a staff opinion on
whether the method used by the BBB to select arbitrators is
consistent with this standard.? 1In a letter to you dated August
12, 1982, the staff expressed its opinion that the Rule does
permit the use of such an arbitrator selection process. As
reflected in Section (C)(3)(c) of the "Guide" (see Appendix) and
page 8 of the Brochure, the staff took the position that Section
703.4(b) of the Rule would be satisfied as long as no more than
one-third of the persons on the list of potential arbitrators
submitted to the parties are persons having "direct involvement"”

with any product. Jhis interpretation was based on the following

language from the Statement of Basis and Purpose:

[The Better Business Bureau] recommended use of a system
similar to the one now in use to selec¢t arbitrators.
They allow the business and the consumer in each case to
choose the arbitrator from a list that is sent out prior
to the hearing. The list contains the names of a group
of arbitrators together with information as to their

4 Page 8 of the Brochure and Rule 5 of the Modified Rules
describe the selection method. From its pool of community
volunteers, the BBB prepares a short list of potential
arbitrators, with brief biographies of each, and sends the list
to both the consumer and the warrantor. Each party removes from
the list any person with whom the party may have a social,
financial or business relationship, and then ranks the remaining
names in order of preference. 1In the case of a single
arbitrator, the highest-priority choice the parties have in
common will serve. If a panel of three is to be used, each
party's first choice will serve, along with a thlrd person whose
name has not been crossed off the list.
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backgrounds  and affiliations. . . . The Rule does not
prohibit a Mechanism from using this method to select
members to decide a dispute from among the persons that
satisfy the requirements of Section 703.4.

40 Fed. Reg. at 60206 (footnote omitted).

The next section of the Rule, Section 703.4(c), requires
that mechanism decisionmakers be persons “interested in the fair
and expeditious settlement of consumer disputes." According to
the Brochure and the Modified Rules, AUTO LINE arbitrators
represent a cross-section of the community, including
professionals, educators, retirees, and housewives.
Significantly, these persons volunteer their services to the BBB;
presumably, they would not donate their time and energy if they
were not genuinely interested in resolving consumer disputes.
Thus, the AUTO LINE procedures comply with Section 703.4(c).

Section 703.5 - Operation of the Mechanism

Section 703.5 of the Rule sets forth specific procedures the
mechanism must follow in handling each individual dispute.
Section 703.5(a) directs the mechanism to establish and to make
available upon request written operating procedures that address
the requirements of Sections 703.5(b)-(j). Since the Brochure,
Modified Rules, Memo, Guide, ACR form, and A/R form address

Sections 703.5(b)-(j) of the Rule, Section 703.5(a) is satisfied.

Section 703.5(b) provides that, upon receiving notification
of the dispute, the mechanism must inform the warrantor and
consumer of its receipt of the dispute. The AUTO LINE procedures
comply with this provision. As noted above in the brief
chronology of the AUTO LINE process, and as indicated on the flow
chart submitted to us (see Appendix), after a consumer contacts
AUTO LINE, the BBB sends the consumer the Brochure, the Memo, and
a copy. of the partially-completed ACR form. After the consumer
completes and returns the form, -the information is transferred to
the remaining copies of the ACR, one of which is sent to the
manuf?cgurer‘s zone office. This procedure satisfies Section
703.5(b).

Section 703.5(c) sets forth the mechanism's investigative
responsibilities. This section mandates that the mechanism
undertake whatever investigation is necessary to render a fair
and expeditious decision. 1In particular, whenever the mechanism
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receives evidence “"relating to the number of repair attempts, the
length of repair periods, the possibility of unreasonable use of
the product, or any other issues relevant in light of Title I of
the Act (or rules thereunder), including issues relating to
consequgnt1al damages," the mechanism must 1nvestlgate those
issues.

AUTO LINE's procedures for gathering information are
consistent with Section 703.5(c). The primary means of gathering
information for AUTO LINE decisions is to obtain it from the
parties themselves, both by direct request and by holding a
hearing (usually in. person but, at the consumer's option, by
conference call or in writing). 1In addition, under Rule 11l of
the Modified Rules, the BBB may regquire an inspection of the
automobile. The Statement of Basis and Purpose for the Rule
anticipated that mechanisms would fulfill much of their
information-gathering responsibility by obtaining information
directly from the parties. See 40 Fed. Reg. at 60207. ~ Moreover,
it is appropriate for a mechanism to reserve the right to require
an inspection. The last sentence of Section 703.5(c) states that
the mechanism may not require any information "not reasonably
ngcessary to decide the dlspute.“ By implication, the mechanism
can require information which is "reasonably necessary." The
BBB, then, may require an 1nspect10n of the automobile if the
inspection is “reasonably gecessary in order for the arbitrator
to render a fair decision. Rule 11 of the Modified Rules is
appropriately qualified; it states that an inspection may be

5 The mechanism's responsibility with respect to consequential
damages is discussed below.

6 The AUTO LINE procedures are not inconsistent with. the Rule in

providing, as they do in Section (C)(4)(b) of the Guide, that 1f
the consumer refuses to make the vehlcle available for
inspection, the case will be closed as "not pursuable." As noted
above, Section 703.5(c) implicitly permits mechanisms to require
consumers to provide the mechanism with information "reasonably
necessary to decide the dispute,” and an inspection of an
automobile may be required if it is likely to yield such
information. The failure of the consumer to permit an inspection
where one is reasonably required deprives the mechanism of.
necessary information and thereby relieves it of the obligation
to render a decision. C
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required "if a fair decision requires one."

Besides providing for the solicitation of information from
the parties and, if necessary, an inspection of the automobile,
the AUTO'LINE materials provide for the assistance of neutral
technical advisors. Rule 12 of the Modified Rules states that
such experts will be provided by the BBB at the request of the
arbitrator. Section 703.4(b) of the Rule specifically permits
mechanism decisionmakers to consult with persons knowledgeable in
the technical, commercial or other areas relating to the product
which is the subject of the dispute. Thus,_Rule 12 of the
Modified Rules is consistent with the Rule.

In addition to its investigative requirements, Section
703.5(c) requires that the mechanism give each party an
opportunity to rebut contradictory information provided by the
other party or by a technical consultant. The Modified Rules
address this obligation in a number of ways. Rule 11 states that
a party who is unable to attend an inspection of the automobile
will nevertheless be given a chance to comment on any of the
observations made at the inspection. Rule 12 ensures that each
party will have an opportunity to evaluate and comment on the
qualifications and findings of any technical advisor brought into
the case. Rule 20 provides that, at the hearing, each party "may
question tae other parties, their witnesses and their o
evidence." Rule 20 also provides that if either party prepares
any part of its case for the arbitration in writing, the other
party will have an opportunity to see the written submission and
submit a response to the arbitrator. These procedures satisfy
the Section 703.5(c) requirement of an opportunity for rebuttal.

Sections 703.5(d) and (e) set forth the time limits for
mechanism decisionmaking. Section 703.5(d) states that the
mechanism must render a decision within 40 days of the date the
consumer submitted his or her claim to the mechanism. However, a

7 fThe State of Connecticut and the BBB have -jointly asked the
Commission for an advisory opinion on the question of whether the
Rule requires mechanisms to call in technical experts in each
case 1nvolving automobile warranty disputes. Since this issue is
still pending, we express no view at this time on that issue.

8 fThe Brochure contains similar language on pages 8 and 10.

1160



Mr. Dean W. Determan - 9 -

limited exemption from Section 703.5(d) granted by the Commission
to thg BBB on July 2, 1984 extends the 40-day time limit to 60
days. Under condition (3) of this exemption, the BBB must
clearly and conspicuously disclose to the consumer that AUTO LINE
has up to 60 days to render a decision if the consumer agrees to
participate in mediation, but that the consumer may .reject or
éermiQSte mediation and demand an arbitration decision within 40

ays.
-form fulfills this obligation. The Memo states that the BBB
-“will make every effort to mediate and arbitrate (if necessary)
SO you get a decision within 60 gazs of the time the clock '
begins" (emphasis in 0rig;i.nal‘)'7'l It continues:

Most automotive complaints are resolved by you
negotiating a settlement with the dealer or
manufacturer or by us mediating such a

settlement. But if you think such negotiating or
mediating is a waste of everyone's time in your
case, please tell us in writing and we will try to
get a decision in your case within 40 (47) days.

The Memo advises that if these deadlines are not met, the
consumer can drop out of AUTO LINE and exercise other remedies.
It also tells the consumer that the 60-day time period will not
start until the consumer has provided the make, model, and year
of his or her vehicle, the vehicle identification number, the
delivery date, the odometer reading at the time the consumer

9 49 Fed. Reg. 28397 (July 12, 1984).

¥2M,1d. at 28398. 1In a letter to you dated April 5, 1985, we
clarified that the exemption does not require manufacturers who
participate in AUTO LINE to amend their existing warranties to
reflect the time frame established by the exemption. This
interpretation, however, was expressly based on the condition (3)
requirement that the mechanism make the necessary disclosure.

11 Consistently with Section 703.5(e)(2), the Memo adds that the
time limit will be extended by one week if the consumer has not
sought redress directly from the warrantor prior to contacting
AUTO LINE. 0

The Memo sent to consumers with the Brochure and the ACR.
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contacted AUTO LINE, and a statement of the complaint.12 The
latter statement is consistent with Sections 703.5(c) and (e)(1l),
which allow the mechanism to require information which is
"reasonably necessary" to decide the dispute and to delay
performance of its duties until it receives this information.
These prov151ons comply with the Rule as modified by the
Commission's exemption.

Besides establishing a time limit for the arbitration
decision, Section 703.5(d) sets substantive requirements for the
decision rendered. An issue is raised under this Section by the
paragraph on page 7 of the Brochure discussing the types of
claims manufacturers must arbitrate and those that are
optional. According to that paragraph, a manufacturer is not
obligated to arbitrate claims for incidental or consequential
damagei3 although it may agree to do so on a case-by-case
basis. The BBB and the State of Connecticut have jointly asked
the Commission to issue an advisory opinion on whether a Rule 703
mechanism must have the authority to award consequential
damages. Since this advisory opinion is pending, we express no
view at this time regarding the compliance of the language on
page 7 of the Brochure and in Rule l(E) of the Modified Rules
with Rule 703.

12 The Brochure and Rule 26 of the Modified Rules provide that
the 60-day period does not begin until the consumer has submitted
all “"hecessary information" to process the case. The ACR form
and the Brochure define "necessary information" to include the
same items mentioned in the Memo.

13‘ Similarly, Rule 1(E) of the Modified Rules provides:
“Disputes" that may be arbitrated under these rules . .
. do not include: 1) reimbursement for such things as
loss of wages, depreciation or loss of value,
replacement transportation, or any -other incidental or
consequential damages, unless all parties agree
specifically in writing that the Arbitrator may consider
such an item. . . .

The Agreement to Arbitrate form contains a statement to the same
effect.

.
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Section 703.5(d) further provides that the mechanism must
ascertain whether, and to what extent, the warrantor will abide
by the decision. (if the decision would require any action by the
~warrantor) and must pass this information along to the
consumer. Under Rule 27(F) of the Modified Rules, automobile
manufacturers are committed to abide by an AUTO LINE decision
once the consumer has accepted the decision. The disclosure of
this commitment in the Modified Rules and on page 12 of the
Brochure satisfies the BBB's obligation under Section 703.5(4) to
inform the consumer of the warrantor's intended action, because
the consumer knows from the outset that if he or she accepts the
decision, the manufacturer agrees to perform it.

Finally, Section 703.5(d4) also addresses case settlements.
The Section states that a dispute shall be deemed settled when
the mechanism has ascertained from the consumer (1) that the
dispute has been settled to his or her satisfaction, and (2) that
the settlement contains a specified reasonable time for
performance. The AUTO LINE materials are consistent with this
provision. The Brochure, on page 6, instructs the consumer that
if the BBB is successful in mediating a resolution, or if the
consumer negotiates his own settlement, the consumer should "be
sure that [he is] completely satisfied with it and that the time
for performing the adjustment is reasonable to [him]." Moreover,
the consumer is to "be sure to let Es at the BBB know when 'such -
an adjustment is to be performed."” These procedures satisfy
the requirements of Section 703.5(d) with respect to settlements.

Section 703.5(f) sets forth the circumstances in which the
mechanism may allow oral presentations by the parties. Under
that section, no oral presentation may occur unless both partles
agree to it. 1In addition, before obtaining the consumer's
agreement, the mechanism must disclose (1) that if one party
fails to appear at the agreed-upon time and place, the
presentation of the-other party may still be allowed; (2) that
the members will decide the dispute whether or not oral
presentations are made; (3) the time and place for the
presentation; and (4) a description of what will occur at the
presentation, "including, if applicable, parties' rights to bring

14 The ACR form asks the consumer to check a box if a settlement
has been reached, to fill in the date of the promised
performance, and to return the form to the BBB.
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witnesses and/or counsel."

According to Rule 14 of the Modified Rules and to pages 2,
4, and 8 of the Brochure, a consumer using AUTO LINE may choose
to present his or her case in person, by telephone, or in
writing, and whichever option the consumer selects, the
manufacturer will be required to present its case in the same
manner. As noted above, under Section 703.5(f), the manufacturer
cannot be required to participate in an oral hearing.
Manufacturers who participate in the AUTO LINE program, however,
have agreed in advance to submit to whatever form of hearing the
consumer chooses. On that basis, we find that the AUTO LINE
procedure is consistent with, and in some ways goes beyond, the
Section 703.5(f) requirement that both parties agree to an oral
hearing.

The AUTO LINE hearing procedure also complies with the other
requirements of Section 703.5(f). Rule 16 of the Modified Rules
warns consumers that an oral hearing may proceed despite their
absence if they have received proper notice of the hearing. The
consumer's right to choose the type of hearing makes it clear
that a decision wil)l be rendered whether or not oral
presentations are made. Rule 13 of the Modified Rules provides
that the BBB will set a time and place "with due regard to [the
parties'] convenience and that of the Arbitrator" and will give
the parties at least 8 days' notice of the hearing. It also
invites the parties to contact the BBB immediately if there is
any objection to the time and place. Rule 10 states that the
parties may be represented by counsel, and Rule 20 describes the
hearing prggedure, including the parties' right to present
witnesses. Finally, in accordance with Section 703.5(f£f)(3),
Rule 14 assures the parties that "you always have the right to be
present for any oral hearing of your case." These provisions
~disclose all of the information required by Section 703. S(f)

Section 703.5(g) requires that, when reporting its decision
to the consumer, the mechanism also make certain specified
disclosures. The AUTO LINE materials comply with this
provision. The A/R form sent to the consumer.with the AUTO LINE

15 fThe section headed "How Do You Prepare for an Arbitration?"
beginning on page 9 of the Brochure gives an even more detailed
description of the hearing procedure.
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Decision form states that, if the consumer rejects the decision,
the consumer may pursue other legal remedies under state or
federal law, and that the mechanism decisiog may be admissible in
evidence in a subsequent court proceeding. Page 9 of the
Brochure, Rule 17 of the Modified Rules, and Section (C)(4)(i) of
the Guide provide that all mechanism records of the dispute will
be made available to the consumer at any time and at. reasonable
cost. These provisions, taken together, disclose all of the
information called for by Section 703.5(g).

Section 703.5(h) states that if, as a result of a settlement
or a mechanism decision, the warrantor has agreed to take any
action, the mechanism must ascertain from the consumer within 10
working days of the date for performance whether performance has
occurred. The AUTO LINE procedures also fulfill this
obligation. Rules 27(D) and 27(G) of the Modified Rules prov1de
that in the case of a settlement or decision, the BBB will
contact the consumer to verify pei;ormance within two weeks .of
the time performance is promised. Because "two weeks" is _
equivalent to "10 working days," the AUTO LINE procedures comply
with Section 703.5(h).

Section 703.5(i) states that any requirement for the
consumer to resort to the mechanism before commencing an action
under the Magnuson-Moss Warranty Act is satisfied when the
mechanism has rendered a decision or when 40 days have passed
since the mechanism received notification of the dispute,
whichever occurs first. 'The Memo, Rule 26 of the Modified Rules,
page 7 of the Brochure, and Section (C)(4)(£f) of the Guide make
it clear that the consumer is free to drop out of ' the AUTO LINE
process and proceed directly to court if the case exceeds the
time limits of Rule 703 and the exemption granted to the BBB in July

16 “Rule 27(F) of the Modified Rules and page 13 of the Brochure
contain the same information.

17 The Brochure contains the same information for settlements on
page 6, but makes no explicit statement regarding follow-up of
arbitrations. The Guide provides in Section (C)(3)(b) that "in
the case of a negotiated, mediated or arbitrated conclusion, the
Bureau must check to be sure the promised performance, if any,
was in fact carried out. This must be done by phone or mail two
weeks after the performance date” (emphasis in original).
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1984. These provisions are consistent with Section 703.5(1i).

Section 703.5(j) provides that mechanism decisions shall not
be legally binding on any person. The A/R form, Rule 27(F) of
the Modified Rules, and pages 12-13 of the Brochure explicitly
state that the consumer is free to accept or reject the AUTO LINE
decision, and that the consumer (and the manufacturer) will be
legally bound by the decision only if the consumer accepts the
decision. Although Rule 703 prohibits the mechanism from
imposing its decision on a party against that party's will,
nothing in the Rule prevents a manufacturer from voluntarily
agreeing in advance to be bound by the decision if the consumer
accepts it. Thus, the AUTO LINE procedures comply with, and in
fact go beyond, the requirements of Section 703.5(j).

Section 703.8 - Openness of records and proceedings

Section 703.8 of the Rule contains various provisions
designed to enhance public monitoring of Rule 703 mechanisms,
while simultaneously balancing that scrutiny against the
warrantors' and mechanisms' need for confidentiality. See 40
Fed. Reg. at 60214. Section 703.8(a) requires the mechanism ‘to
make publicly available the statistical summaries the mechanism
must compile under Section 703.6(e). You have.advised us that
these statistical summaries are, in fact, publicly available.
Thus, the AUTO LINE procedures are in compliance with Section
.703.8(a). )

Sections 703.8(b) and (c) deal with confidential treatment
of mechanism records. Section 703.8(b) gives the mechanism the
option of keeping confidential or making available all records
other than those which the Rule specifies must be released.
Section 703.8(c) states that the mechanism's policy regarding
records made available at its option must be set forth in the
written operating procedures required under Section 703.5(a). .
The last paragraph of the Brochure fulfills this requirement by
‘describing BBB policy on the release of AUTO LINE records other
than those whose release is required under the Rule.

Section 703.8(d) provides that meetings of mechanism
decisionmakers to hear and decide disputes must be open to
observers on reasonable and nondiscriminatory terms. The AUTO
LINE materials comply with this requirement. Rule 15 of the
Modified Rules states: :
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Unless the customer or Arbitrator objects, observers may
attend arbitration hearings to the extent the BBB
determines that reasonable accommodations are
available. To conduct a proper hearing, the Arbitrator.
shall enforce appropriate rules of conduct for all
observers. Media will be subject to the same i
limitations imposed by federal courts, unless all
parties and tgg Arbitrator agree to other
" arrangements.

Because Section 703.8(d) provides that the identities of the
parties and the product in dispute need not be disclosed at
hearings, it is permissible for the consumer or Arbitrator, in
accordance with Rule 15, to be given a veto power over the
attendance of observers at oral hearings. 1In fact, the Statement
of Basis and Purpose reasons that, in the case of oral hearings,
where the parties personally appear, "“a Mechanism might
reasonably exclude nonparty observers in the interest of
confidentiality." 40 Fed. Reg. at 60215. 1In this case, the
mechanism has merely delegated its power to exclude nonparty
Observers to the consumer and Arbitrator. The other terms
imposed on the attendance of observers, including the media,
likewise appear to be "reasonable and nondlscrlmlnatory.“ Thus,
Rule 15 is consistent with Section 703.8(4).

Section 703.8(e) requires the mechanism to give both partles
access to, and (at reasonable cost) copies of, records relating
to the dispute. The provisions in the AUTO LINE materials
relatlng to this requirement, which have alréeady been discussed
above in connection with Sectipn 703.5(g), are consistent with
the Rule.

Finally, Section 703.8(f) requires the mechanism to make
publicly available information relating to the gqualifications of
- mechanism staff and members.- You have advised us by lettér .that
'blographlcal information for each AUTO LINE arbitrator is
available upon request. However, you also advised us that the
BBB does not regularly make available information concerning the
qualifications of AUTO LINE staff. 1In order to fully comply with
Section 703.8(f), this information also should be made available
upon request.

18 section (C)(4)(d) of the Guide contains similar provisions.
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One further issue requires attention in our review of the
AUTO LINE program, but does not arise under any particular
provision of the Rule. Rather, the issue involves the
classification of disputes as Rule 703 or non-Rule 703 cases.
Section (B) of the Guide provides that, in order for the BBB to
treat a consumer complaint as a "true 703" case:

1) AUTO LINE must be written into the warranty:; and

2) The consumer must be complaining about something that is
covered by the warranty and still within stated warranty
coverage at the time of the complaint.

(Emphasis in original.) The Guide goes on to clarify the meaning
of "at the time of the complaint," saying: "For purposes of
‘true 703' coverage, the consumer must actually have an ACR on
record which indicates neither time nor mileage is beyond
warranty coverage" (emphasis in original). This standard has
been modified, however, in a memorandum from you to the chief
executive officers and AUTO LINE administrators of all local
Bureaus in the United States (see Appendix). The memorandum
states that the Guide is incorrect in limiting “true 703" cases
to those in which the warranty is still in effect at the time the
consumer contacts AUTO LINE. The memorandum makes it clear that
as long as the problem gomplained of by the consumer arose while
the warranty was in effect, the case must be handled as a "703"
case even if the warranty's time and mileage limitations have
since run out. :

This revised standard for Rule 703 coverage.appears to be
consistent with the warranty case law. The cases indicate that
the test for warranty coverage (and therefore Rule 703 coverage)
is whether (1) the defect arose within the stated warranty period
(time or mileage), and (2) the warrantor wag given notice of the
defect within a reasonable time thereafter. 9 If these two

192 vynder Section 2-607(3) of the Uniform Commercial Code, the
buyer must notify a warrantor of a defect constituting a breach
of warranty “within a reasonable time after he discovers or
should have discovered [the] breach . . . ." ©Note that, under
this standard, notice may actually be given after the expiration
of the warranty as long as it is given within a reasonable time
after the breach. Of course, the warrantor could draft its
(FOOTNOTE CONTINUED) - :
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conditions are met, the problem is covered by the warranty even
if the time and mileage limitations have since expired. Because
the memorandum you have transmitted to the local Bureaus states
that the Rule applies to any case in which the consumer's problem
arose within the warranty period, the AUTO LINE procedure for
classifying disputes is in conformance with the Rule.

With the exceptions noted above and with the exception of
the issue under consideration by the Commission, we find that the
AUTO LINE forms, brochures; rules, and procedures you have
submitted comply with 16 C.F.R. Part 703. Again, we caution you
that  this conclusion reflects only the view of the staff of the
Bureau of Consumer Protection. Nevertheless, we hope this letter
provides you with guidance that will be helpful to you.

: Please contact us again if younhave any further questions
regarding Rule 703.

Sincerely,
‘GA}"M
<::‘AA¢4_¢ ’
v
Carol T. Crawford '
Director

warranty to require that defects be brought to its attention
within a specified time period, but we are not aware of any
warranty issued by an AUTO LINE participant that ,so provides.

AR
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APPENDIX

The following is a list of the materials we have reviewed in
connection with your request for a staff opinion:

l.

A BBB brochure entitled "A National Program of
Mediation/Arbitration for Automotive Disputes" (referred
to in the letter as the "Brochure”). This publicatien,
intended for consumers, contains a detailed but non-
legalistic description of the AUTO LINE process.

A BBB pamphlet entitled "Modified Rules for the
Arbitration of Automotive Disputes" (referred to as the
"Modified Rules"). As the title indicates, this -
publication contains the rules governing arbitration of
AUTO LINE cases. :

A memorandum from "BBB AUTO LINE" to "“The Consumer"
regarding "Our Handling of Your Complaint" (referred to
as the "Memo"). This document describes the time-
restrictions on AUTO LINE cases that are subject to the
Rule. The Memo is accompanied by a cover memo to local
Better Business Bureaus instructing them on how to
implement the limited exemption from the Rule's 40-day
requirement granted to the BBB by the Commission on July
., 1984,

A typewritten document entitled "What is a '703' Case
and How is it Handled?" (referred to as the "Guide").
This is an internal document used by the 'BBB to train
AUTO LINE personnel. Among other things, the Guide
describes how to distinguish Rule 703 from non-Rule 703
cases, sets forth some of the key provisions of .the
Rule, and instructs BBB personnel in complying with
those provisions. ..The Guide h @.been included in

~ the Operations Manual used by local Bureaus.

A typewritten document entitled "Operation of the
Mechanism As Per Title 16, Code of Federal Regulations
Part 703, Section 5" (referred to as the "Outline").

. This is a brief legal guide which tracks the provisions
-of 16 C.F.R. § 703.5, the section of the Rule that

relates to operation of the informal dispute settlement
mechanism. The Outline is distributed upon request to
persons who make general inquiries about AUTO LINE.
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6. Several forms used in initiating and processing AUTO

LINE cases, entitled “"Automotive Case Record" (referred
to as the "ACR"), "Automotive Arbitration Record,"
“Started Over Case Record," "Agreement to Arbitrate,"
“Acceptance or Rejection of Decision" (referred to as
the "A/R" form), "Decision," "Reasons for Decision," and
“"Correction Form." .

7. December 31, 1984 financial statements for the Council
of Better Business Bureaus, Inc. (“"CBBB").

8. . Flow charts illustrating the steps in the internal handling
of AUTO LINE cases by the BBB and the organizational
structure of CBBB personnel in charge of the AUTO LINE
program. ’

9. A letter to Commission staff attorney David W. Koch from
CBBB staff attorney Richard F. Warren, containing
clarifications of some of the other materials submitted.

10. A memorandum from Dean W. Determan to the chief
executive officers and AUTO LINE administrators of all
local Bureaus in the United States. This document
modifies the definition in the Guide of the cases that-
are subject to Rule 703.

You also submitted forms for automotive disputes involving
specified General Motors Corporation components, which the BBB
has agreed to arbitrate pursuant to a Consent Order between the
FTC and GM in Docket No. D-9145. We have not reviewed the latter
forms, as they are outside the scope of Rule 703.



Box 862

Palos Verdes Estates,
Ca. 90274-0214

Jan., 18, 1986

Mr., William Fritz, CEO Certified Mail
Better Businecss Burezau : # P 006 866 567
639 So. New Hampshire Ave

Los Angeles, Ca. 90005

Mr. Gregory Drapac Certified Mail
Director, Auto Line # P 006 866 568&
3407 West 6th St., Suite 620

Los Angeles, Ca. 90605

Ms. Carolyn Bolling Certified Mail
Executive Assistant to the Director # P 316 366 194
Better Business Bureau

639 So., New Hampshire Ave

Los Angeles, Ca. 90005

Mr. Dean Determan - Certified Mail
Head of Arbitration , # P 316 366 195
Better Business Bureau

1515 Wilson Blwvd.

Arlington, Va. 22209 My file: BBB5

Dear Officers of the Better Business Bureau:

This is to inform you that I am requesting an investigation by
the Federal Trade Commission, (FTC) and by the Attornmey General of the
State of California regarding the legality and manner in which arbi-
tration has been conducted in Cases 85-403 and 85-404 involving my
two 1979 Diesel Oldsmobiles. In addition to these requests, I am
planning to consult an attorney to determine the adviseablity of filing
a civil suit against the Better Business Bureau to seek both real and
punitive damages, not only for the excessive delays in processing these
two cases, but also for failing to follow proper legal procedure.

The first questionable act that I observed at the arbitration
hearing on December 13, 1985 at the BBB office was when Ms. Bolling
asked Mr. Ruderman to sign a blank arbitration decision form. Mr.
Ruderman signed this blank form in the presence of myself and Mr. Mark
Templin, who represented GMC/Oldsmobile. I thought this highly improper
at the time. Now I have observed that the decision ostensibly made by
Mr. Ruderman at some date after December 13, 1985 was typed in above
Mr. Ruderman's signature and no date was shown when Mr. Ruderman
actually made the decision. At some time after my letter to Ms. Bolling,
dated Jan. 1, 1986 was received, an addendum was inserted above Mr.
Ruderman's signature, again with no date. These actions are, not only
very deceiving, but also illegal. This procedure makes it very easy
for the BBB to modify a decision made by the Arbitrator without his
checking the decision for accuracy, seeing the printed wording to verify
that he concurs with the change and the wording and it also makes it very
easy for an employee of the BBB to change the intent of the decision.
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Quoting from the Better Business Bureau Auto Line booklet entitled,
Modified Rules for the Arbitraton of Automotive Disputes, Item 27E,
Form and Filing: "The Arbitrator will make the final decision in writing
and it will be notarized before the BBB duplicates it and sends a copy,
together with reasons for the decision, to you and any other party."
In Case No. 85-404 Mr. Ruderman signed a blank form and the question
now arises as to whom actually wrote the arbitration decision and on
what date was the decision actually made?

The arbitration procedure becomes even more suspect since the
addendum was added above Mr. Ruderman's signature with no new date
indicating when he signed the addendum. Moreover, the -addendum state-
ments indicate that whoever wrote it has very little knowledge of the
component parts of the diesel engine. He writes of replacing "fuel
injectors (to include metal flex rings)". The fuel injectors do not
have metal flex rings. There is a metal flex ring in the fuel injection
pump but he does not even address this item even though this item has
been the part that has failed most frequently in all Oldsmobile diesel
engines. He writes of replacing "glo plug injectors"™. I cannot locate
a component called a "glo plug injector"™ in my copy of the Oldsmobile
Service Manual.

In the original decision ostensibly written by Mr. Ruderman, he
states: "instruct GMC/Oldsmobile to replace the engine power train
assembly with new components ...". 1In the addendum Mr. Ruderman osten-
sibly states: "the aforementioned engine replacement (not to include
the transmission) will consist of a re-manufactured 350 cubic inch diesel
engine." He then goes on to say: "according to GMC/Oldsmobile Division,
Ron F. Spangler-Customer Service Coordinator), a re-manufactured engine
is defined as: "an engine with used main parts (e.g. block, crankshaft,
heads, camshaft, etc.) and new wear parts (e.g. barrings, seals, pistons,
piston rings, etc.)." There is no component called "barrings".

Mr. Ruderman now changes his decision from the replacement of
the engine power train assembly with new components and is now substi-
tuting inferior used parts. He also claims that the power train
assembly does not include the transmission. I have a copy of the Nov-
ember 1983 Consumer Reports which states: "The power tréin covers all
major parts of the engine and transmission." I also have a copy of
a BBB publication entitled: IMPORTANT NOTICE FOR GM DIESEL OWNERS,
wherein it states for purposes of the settlement, the diesel engine
is defined as: "Cylinder block and heads and all internal engine lub-
ricated parts, manifolds, timing gears and timing gear chain or belt,
automatic transmission, flywheel, valve covers, oil pan, o0il pump,
radiator fan and fan clutch, alternator, glow plugs and controller,
pulleys and belts, fuel filter, water pump, fuel pump, fuel sender unit,
fuel injection pump, fuel tank, fuel lines, fuel injectors, starter,
and all other engine seals and gaskets." Furthermore, I have copies
of two GM warranties wherein the transmission is listed as part of
the power train assembly. I therefore expect all of these parts to
be replaced with new parts.

I believe that, it is neither legal for Mr. Ruderman to down-

grade his original decision, nor is it keeping within the rules of
arbitration for Mr. Ruderman to communicate with representatives of
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GMC/Oldsmobile in my absence or without having been furnished a written
copy of the communication that took place. 1 believe that Mr. Ruderman's
decision has been unduly downgraded because of conversation with a party

to the arbitration and/or employees of the BBB who influenced his decision.
Under Item 28 in the previously quoted BBB Modified Rules of Arbitration,
it states: "The BBB will not advise the Arbitrator or make any statement

on matters relating to the merits of your case or the reasonableness of

the decision.”

Mr. Ruderman has taken, what could have been a simple buy back
decision and has created a very complicated decision to execute. He
states: "and all other areas should be sealed to avoid any particles .
from entering the passenger compartment”. This is a vague and difficult
order, not only to perform, but also for the owner to verify that it has
been done. Mr. Ruderman will have to spell out just what particular
areas he is ordering to be sealed. The hollow ventilated auto body is
impregnated with diesel soot and I believe that it is impossible to
keep the existing soot from being blown into the passenger compartment.

Mr. Ruderman states: "Upon completion of said work, the customer
is to test drive the vehicle for a period of 30 calendar days". This
is not a long enough period of time to determine whether Mr. Ruderman's
ordered remedy has solved the problem. Because the cloth upholstery
of the car is so impregnated with soot, it is going to be very difficult
to determine whether the new engine is emitting soot, or the discolored
interior is from the previous soot-emitting engine. In the 30 day
test period proposed, I would normally make seven round trips to the
Los Angeles Airport, a distance of 26 miles per trip and total of
182 miles. 1In the car in question, the soot began soiling the
upholstery as seen by the naked eye after about 2,500 miles.

In conformance with Item 27C of the Modified Rules for Arbitration,
I am hereby notifying the BBB of the imperfectness and unreasonableness
of Mr. Ruderman's order. In addition, during the arbitration hearing,
Mr. Templin, the GMC/Oldmobile representative offered to replace the
cloth upholstery in this car in addition to installing a new engine so
that the unsightliness of the greyish black (formerly white) soot
impregnated cloth would be removed. Mr. Ruderman fails' to address this
problem.

I believe that the BBB is remiss in its duty by permitting an
Arbitrator, who is lacking in the understanding of the component parts
of the diesel engine and the associated problems in carrying out his
order to arbitrate a case of a technical nature.

I filed the complaint on this car on Jan. 30, 1985 and 1 agreed
to arbitrate on April 11, 1985. A hearing date was for July 12, 1985
and after the swearing in process, the Arbitrator, Ms. Lisa Rosen
announced that she was an employee of Hughes Aircraft, a subsidiary
of General Motors. I refused to have her hear the case. On August
19, 1985, Martin Ruderman heard the complaints on Case No. 85-403, the
white Oldsmobile and all of the common data on Case No. 85-404, the blue
Oldsmobile. On that date Mr. Ruderman stated that I would not have
to again present all of the data a second time, when Case No. 85-404
would be heard but that I would have to bring the car in to be inspected.
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Mr. Ruderman ordered GMC/Oldsmobile to buy back the white 0Olds-
mobile (Case No. 85-403). I accepted his decision and immediately
called Ms. Bolling to see when Mr. Ruderman could inspect the blue
car., Ms. Bolling stated that she would have to see when Mr. Ruder-
man would be available. An unusual length of time passed and I then
called Mr. Draypac to see if I could get this case concluded. Mr.
Draypac stated that the case could not be heard until November at the
earliest. I protested and Mr. Draypac stated that if I didn't like
it, I could withdraw from arbitration and take the case to court.
This case was not heard until December 13, 1985. On the date of the
hearing I informed Mr. Ruderman that I was told that he had not been
available until December 1985. Mr. Ruderman stated that no one contacted
him regarding a hearing until November 1985 and that he did have a
vacation scheduled and asked for a delay at that time.

I placed a long distance call to Mr. Determan on July 13, 1985
complaining about the delays and the lack of the screening of Arbi-
trators. The call was taken by a Mr. Rod Davis. No action was taken.

I wrote two letters to Mr. Determan, Head of Arbitration for the
BBB, dated July 23, 1985 and Sept. 25, 1985 complaining about the lack
of screening of Arbitrators and the long delays in hearing my cases.
Mr. Determan did not respond. A Ms. Loader of the Arlington, Va.
office did write a letter dated Sept. 10, 1985, but she completely missed
the point of my correspondence. There was no substance to her reply
and the information contained in her letter was erroneous. She states
in her letter that my hearing was originally scheduled for April.S8,
1985. I did not sign the agreement to arbitrate until April 11! She
also stated that I was indecisive as to whether I would request a
second arbitration hearing but the fact is that I had called Ms. Bolling
on Sept. 3, 1985 requesting that a hearing date be set with Mr. Ruder-
man as soon as possible,

On Monday, January 20, 1986, I must inform the Better Business
Bureau as to whether I am going to accept the decision of Mr. Martin
Ruderman regarding Case 85-404. There are so many unresolved issues
in this decision as well as being impractical that I am requesting an
extension of time in accepting or rejecting the decisio#f.

I believe there have been so many violations of legal as well as
arbitration procedures, that the whole process is now suspect. 1
have no confidence that Mr. Ruderman was not unduly influenced by both
a representative of GM and representatives of the BBB.

I have retained ownership of and have held in storage the car
described in Case No. 85-404 for almost a year waiting to have this
case resolved. I believe that I have been wronged by the BBB and I
have been damaged to an extent to be determined by my attorney. The
BBB has violated the mandate set by the court decision when the suit
against GM was dropped and a provision made for the BBB to settle these
claims out of court in a resonable period of time.

It appears that there are three possible alternatives to resolving

this case. I have wasted countless hours of my time trying to use the
system set up by the FTC and it has not worked. After all of this
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wasted time and energy, I do not want to wait five years to have this
case heard in a court of law. The first alternative would be to
determine whether General Motors will agree to installing a new engine
with all new components as described herein, including a new trans-
mission and to agree to replacing the soot impregnated upholstery so
that a valid test of the new engine and body seals can be made over a
reasonable period of time, such as 6 months and 6,000 miles. A second
alternative would be for GM to agree to a buyback for approximately
the same amount of money as was ordered in Case 85-403. A third alter-
native would be to select a competent, well-informed Arbitrator with
an engineering background to rehear the case and make a new decision.

I would prefer not to waste another day and spend three hours
again presenting this data which I have now twice prev1ously presented
because of the two Oldsmobiles involved.

Very truly yours,

Norman E. Witt, Sr.
Cc. Federal Trade Commission

Attorney General, State of California :
Clarence Ditlow, Center for Auto Safety
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Box 862

Palos Verdes Estates,
Ca. 902740-0214

Feb. 24, 1986

Mr. William Fritz, President Certified Mail #
Better Business Bureau of Los Angeles P 540 865 891
639 So. New Hampshire Ave

Los Angeles, Ca. 90005 File: FRITZ2

Dear Mr. Fritz:

You have not responded to my Certified Mail Letter #P 006 866 567
dated Jan. 18,1986, which was received by your office on Jan. 21 and
signed for by Carolyn Bolling. Over 30 days have elapsed and I believe
that you have had a reasonable time to respond and to state what action
you are planning to take. This case, #85-404 has been in the Arbitration
Process for over a year. I have had the financial burden of retaining

ownership of this vehicle for over a year so that the arbitration process

can be concluded. This vehicle cannot be used because it is undependable
for transportation and as a result it was not relicensed for use when
the 1985 license expired. '

The staff of your Los Angeles office has violated many of the rules
set forth in the BBB publication "Modified Rules for the Arbitration of
Automotive disputes" which I called to your attention in my previous
letter. In that publication, item 27C: Modifying the Decision, states:
"If you believe the final decision is impossible to perform, that it
contains a mistake of fact or miscalculation, or that it is otherwise
imperfect in form you should.notify the BBB immediately in writing."
This was done in my Jan. 18, 1986 letter addressed to you, Gregory
Draypac, Carolyn Bolling and Dean Determan. None of you has responded.
The same section states: "If your claim is valid, the BBB will share
your observation with the other parties and forward it, together with
their views, to the arbitrator who may accept it in whole or in part
or reject it altogether. ,

A very disturbing and suspicious procedure was used by Carolyn
Bolling, wherein she requested Mr. Ruderman, the Arbitrator, to sign
a blank decision form, which she notarized at the beginning of the
hearing on Dec. 13, 1985. Since then, the arbitration decision was
changed twice and the decision form still reflects a date of Dec.13,
1985. This is in clear violation of Item #27E: Form and Filing.

The BBB of Los Angeles has used various illegal procedures and
there is no reason for me to have confidence in the honesty of the
staff of the BBB, however this case must be resolved. The Federal
Trade Commission in the consent order, agreed to have the BBB arbi-
trate the General Motors complaints and I am demanding that the BBB
abide by the rules set forth. Because of the apparent collusion
between certain staff members of the BBB and Mr. Ruderman, the Arbi-
trator, I am requesting that a new Arbitrator be assigned to the
case and that it be reheard with a different BBB staff member present.
Furthermore, I am demanding that the Arbitrator follow the rules and
state his decision in writing before he signs the decision and also
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that the date of the decision be shown and his signature notarized
at that time.

1 have received correspondence from Mr. Clarence Ditlow and Mr.
Evan Johnson of the Center for Auto Safety indicating that my complaint
against the BBB is not an isolated case. Wisconsin Attorney General
Bronson LaFollette has had hearings regarding this problem. 1In addition,
the House Commerce Committee will be holding hearings on the abuses in
the FTC-BBB settlement and the General Accounting Office will also be
investigating.

The BBB appears to hold itself out as a friend of the consumer but
as I see it, the BBB is a wolf in sheep's clothing who is an umbrella
organization to shelter offending businesses from the complaints of con-
sumers. The Los Angeles office has done just that very thing by pre-
venting me from having a prompt arbitration hearing, falsifying the ~
actual decision dates and then modifying the arbitrator's decision twice
with the net result of lessening the value of the original award.

Since neither you nor your subordinates have responded to my letter,
I will plan to proceed with legal action so that I will have the full
weight of the court behind me in the discovery process. After you
receive an interrogatory, you will have 30 days to answer under oath.
You can only "stonewall” it for a limited period of time. On the other
hand, I urge you to try to get this arbitration case resolved in a fair
and honest manner.

Very truly yours,

Norman E. Witt, Sr.

Cc: Federal Trade Commission
Attorney General of California
Wisconsin Attorney General Bronson LaFollette
U. S. House of Representatives Commerce Committee;'Members: ’
Rep. Tim Wirth, Al. Swift, James Florio
Center for Auto Safety: Clarence Ditlow, Evan Johnson
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Box B62

Palos Verdes Estates,
Ca. 90274-0214

March 24, 1986

‘Mr. William Fritz, CEO Certified Mail
Better Business Bureau #P 540 865 893
639 So. New Hampshire Ave

Los Angeles, Ca. 90005

Mr. Gregory Drapac

Director, Auto Line

3407 West 6th St., Suite 620
Los Angeles, Ca. 90005

Ms. Carolyn Bolling

Director of Automotive Arbitration
Better Business Bureau

639 So. New Hampshire Ave

Los Angeles, Ca. 90005

Mr. Dean Determan Certified Mail
Head of Arbitration #P 540 865 894
Better Business Bureau

1515 Wilson Blvd.

Arlington, Va. 22209 My file: BBB6PI

Dear Ms, Boiling, Mr. Fritz, Mr. Draypac and Mr. Determan:

This letter is in response to a letter from Ms. Bolling dated
March 21, 1986 sent to me by regular mail which I received on 3/22/86.
Since none of you gentlemen have chosen to respond to my letters, I
am also directing this letter to you.

First of all I am deeply disturbed that it took almost two months
to get any response out of any officer of the Better Business Bureau,
yet the whole arbitration procedure is supposed to take,only 40 days.

I should not have to remind you that I filed the BBB Automotive Case
Record and Consumer Claim forms on 1/30/85 and I have a receipt showing
that Auto Line of the BBB in Los Angeles received these on 1/31/85.

A period of time of 13 months and 3 weeks have now passed. I have
continued to own this unreliable diesel Oldsmobile since filing in order
to get this case resolved. The Better Business Bureau officers have
continued to violate the Federal Trade Commission consent order and the
Better Business Bureau's own Rules for Arbitration during this period
of time and have caused me to spent hundreds of hours of time in going
through an arbitration process that was supposed to be simple and fast.
The staff members of the BBB have made very flimsy excuses for these
delays, none of which can justify the long delays, particularly from
the time my first case was heard on 9/19/85 and the time the second
case was heard on 12/13/85.

Now to respond to Ms. Bolling's letter: I have documented most

of the chain of events and my complaints about how Case 85-404 was mis-
administered in my letter dated 1/18/86, my letter to Mr. Fritz dated
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Page two: Letter to Ms. Bolling, Mr., Fritz, Mr. Draypac and Mr.
Determan, dated 3/24/86. (File: BBEB6P2- )

2/24/86 and my letter to Ms. Bolling dated 1/1/86. I will therefore not
repeat all of those facts. I will address the issues and statements
that Ms. Bolling raised or discussed in Ms. Bolling's letter.

In answer to your comments about volunteer arbitrators, I have this
to say: I am aware that these people are volunteers. I do not believe
that has anything to do with this issue. General Motors and the Better
Business Bureau agreed to settle these automotive disputes in this
manner and the Better Business Bureau is being paid for their services
as are you and other staff members. 1If you believe it is fair to have
these people volunteer their time without pay, that is your judgement.
I do not think it is fair. Here we have General Motors a corporation
which makes millions of dollars of profit, some of it by swindling
consumers like myself and they expect people to volunteer their time
while everyone except the consumer and the volunteer gets paid and
these cases go on and on without regard for time. This does however
provide job security for those of you employed by the BBB, for when
these cases are settled, it would appear that your office will be over-
staffed and some people will be out of jobs. If Mr. Ruderman wishes
to do charity work for General Motors and save them attorney's fees
by avoiding court, that is Mr. Ruderman's decision.

I do believe that the Better Business Bureau has a resonsibility
to screen these people so that these cases can be handled both quickly
and fairly. When you permit Lisa Rosen, who is employed by a General
Motors subsidiary, Hughes Aircraft to appear in a case where General
Motors is involved, you have not done your work properly. With that
gross misjudgement of fairness, I wasted my time coming to a hearing
set for 7/12/85 and then had to wait another month until 8/19/85 to
have my first case heard by Mr. Ruderman. In your letter, you appear
to blame me for the delay since I refused to have someone with a
possible conflict of interest be the arbitrator.

In your second paragraph on page one, you are not stating the facts.

At the hearing of the first case on 8/19/85, Mr. Ruderman stated that

he had been assigned to both cases, 85-403 and 85-404. He stated that

I would not have to again go through the three hour presentation that

I had just made but he would have to see the second car. I contacted
you immediately after I received your letter on 9/3/85 informing me
of Mr. Ruderman's decision. I requested that a new date be set as
quickly as possible so that Mr. Ruderman could view the blue 1979
~Oldsmobile involved in case 85-404 and we could get this case settled.
You stated that you would check to see when Mr. Ruderman would be avail-
able. On 9/24/85, when no date had been set, I called Mr. Draypac and
asked that a date be set. Mr. Draypac stated a date would not be set
until November and if I 'didn't like it, I should pursue this in the
courts. All of this is documented in a letter to Mr. Determan dated
9/25/85 in which I asked that this case be expedited. Mr. Determan

did not answer my letter. On 12/13/85, the date of the hearing with

Mr. Ruderman, I asked Mr. Ruderman when he was contacted to set a date
for hearing case 85-404. He stated that no one contacted him until in
"November 1985. It is obvious that Mr. Draypac carried out his threat.
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Page three: Ltrs. to Bolling, Fritz, Draypac, Determan dtd 3/24/86.
(File: BBB6P3)

Now I shall turn to addressing the second to last paragraph on
page 5 of your letter and go on from there. You are now giving me what
appears to be an ultimatum: I have 15 days from March 21, 1986 to
accept or reject Mr. Ruderman's decision. I do not wish to
file a suit against General Motors at this time since both the BBB and
General Motors know that it will take 3 to 5 years for the case to come
to trial. General Motor's lawyers will "paper" me with interrogatories,
depositions and court manuevers which will make the cost of litigation
so high that General Motors with its almost unlimited funds will try to
force me to drop the case because of the cost.

As 1 see it there are two possible choices by which to resolve
this case through arbitration:

(1) Disqualify Mr. Ruderman because of the many violations of the
arbitration rules and agree on a new arbitrator and date, or

(2) Even though I object to retaining Mr. Ruderman as arbitrator
because of all of the violations, have every particular of his award
defined in writing so that General Motors and I are well aware of
exactly what has to be done and how it is going to be enforced. Also
have Mr. Ruderman state as to how he is going to determine whether the
General Motors mechanic actually sealed all of the various body vents
some of which are very probably inaccessible.

I object to Mr. Ruderman's continuing as arbitrator for the
following reasons:

(1) Mr. Ruderman signed a blank Decision form in my presence and
I will testify to that in a court of law. I went to see the State of
California Attorney General's assistant, on 1/29/86. I spoke with
Susan Giesberg of that office and she stated that she had spoken with
a person at the BBB office and that person explained that the BBB had
the Arbitrator sign a blank Decision form the day of the hearing so that
the Arbitrator would not have to go back to the BBB office to have his
signature notarized and cause him inconvenience. This is clearly in
violation of Arbitration Rule 27E. This is also not in conformance
with accepted law and legal procedure. You indicated that Mr. Ruderman
may have written the decision on 12/13/86 before he left. ‘I do not
believe that was the case. If it was, why did you wait 10 days before
you notified me of his decision? 1In a phone conversation with you,
Ms. Bolling, about the first week in January after receiving my letter
dated 1/1/86, you were quick to inform me that the Engine Power Train
Assembly does not include the transmission. You later called Mr.
Ruderman. 1 strongly suspect that you were instrumental in causing’
Mr. Ruderman to decide that the transmission was not to be included.
I therefore have no confidence that the decision made was that of Mr.
Ruderman's. To further support my belief, no new decision form was
prepared with the date of the addendum and no new date to show that Mr.
Ruderman had his signature notarized after he wrote the addendum. That
change was conveyed to me in a cover letter dated 1/10/86. A second
change to his decision was made with no new date or notarized signature.
This was conveyed to me in a letter dated 1/17/86. All of these changes
are in violation of Rule 27E. I have no confidence that Mr. Ruderman
made any of the decisions without being influenced by you or other
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Page Four: Ltr. to Bolling, Fritz, Draypac, Determan dtd 3/24/86.
(File: BBB6P4)

employees of the BBB.

(2) Mr. Ruderman is not technically qualified to render such a
complicated decision. You have stated that the arbitrator does not
need to have any technical or legal background. Rule 12 provides for
technical assistance where needed and I certainly believe that it should
be provided if you are going to insist upon keeping Mr. Ruderman as
an arbitrator.

(3) I am further challenging Mr. Ruderman's decision under Rule
27C, Modifying the Decision. I believe that the final decision is
impossible to perform without more conflict. I believe it contains a
mistake of fact or miscalculation and that it is imperfect in form.
_ I have notified you of this and you have not addressed this issue.
My observation that it is not possible after the used engine is installed,
(1) to determine whether any soot particles are coming from the new engine
or whether the particles are those lodged in the hollow ventilated auto
body; (2) whether the soiling of the upholstery is from the previous
engine or the newly installed used engine without installing new
upholstery.

(4) Originally Mr. Ruderman's decision was for replacement of
the engine power train assembly. I presented evidence that I had ordered
a 350 transmission and a 200 transmission was installed. At no time
did the GM representative argue or defend the manufacturer's actions
at the hearing. 1T believe that Mr. Ruderman originally intended to have
the transmission replaced since by definition, engine power train assembly
does include the transmission. I believe that you, Ms. Bolling, had
preconceived ideas about the definition of engine power train assembly
and caused Mr. Ruderman to change his mind and thus exclude the replace-
ment of the inferior 200 transmission.

(5) A trial period of 30 days does not give me enough time to test
the car to see if the mechancial work was effective.

Now if you insist that I have to accept the foolhardy decision with
all of the illegal procedures, I will do that rather than to drop this
arbitration case after so much time has been invested. Jf you insist,
(and I do not think it is your prerogative since under Rule 28, the
Council of Better Business Bureaus (CBBB) is to make the decision)
then in order to protect myself from further abuse and cheating by
General Motors, these items need to be accomplished:

(1) Before the used (so-called remanufactured) engine is installed,
I want to-see the engine to observe whether it appears to have been
previously installed in another car and used since its so-called reman-
ufacture and to check the serial number.

(2) I want Mr. Ruderman to specifically identify just where
General Motors is to seal the auto body and to state how I am going to
identify just where these places are and how I am going to know whether
the work was actually done. :

(3) I want Mr. Ruderman to explain how he is going to determine
after the engine is replaced whether the soot on the upholstery is
from the so-called remanufactured engine or from the old engine.

(4) 1If the soot continues to come into the passenger compartment
what Mr. Ruderman is going to do next to correct the problem?
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Page five: (Ltrs. to Bolling, Fritz, Draypac, Determan dtd 3/24/86.
(File: BBBPS5) :

I believe that I have addressed the major issues raised in your
letter. I am requesting that you inform Mr. Ruderman that I wish for
him to withdraw from this case because of the rule violations and that
I do not believe that he made the arbitration decision without influence
from you and possibly other BBB employees. If Mr. Ruderman insists
on remaining and the BBB does not rehear this case, then I expect Mr.
Ruderman to explain in detail how his arbitration decision is going
to be implemented.

I believe that you should notify the General Motors representative
of my objections and my concern for the implementation of Mr. Ruderman's
decision.

I not only want Mr. Ruderman to withdraw as Arbitrator, but I
am also requesting that since you, Ms. Bolling, having been 'a party to
this dispute and the violation of rules, that you disassociate yourself
from any future arbitration proceedings involving this case.

Very truly yours,

<

Norman E. Witt, Sr.

Cc: Federal Trade Commission
Attorney General Bronson LaFollette of Wisconsin
U.S. House Members Tim Wirth, Al Swift, James Florio
Center for Auto Safety Clarence Ditlow and Evan Johnson
Public Citizen
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 Gomne General Assembly

B

JOINT COMMITTEE ON LEGISLATIVE MANAGEMENT
AN GREEN OFFICE OF LEGISLATIVE RESEARCH 18-20 TRINITY STREET
DIRECTOR _ (203) 586-8400° HARTFORD, CONNECTICUT 06106

February 4, 1986

86-R-0037
TO: Honorable John J. Woodcock, III
PROM: Office of Legislative Research l§
Mark E. Ojakian, Research Analyst Utto) [‘aw

RE: Lemon Law Arbitration c.@ . Arbi’\ra‘f').ﬂw

You asked:

1. how many pending lemon law arbitration cases exceed
the 60-day limit, ' :

2. what the Department of Consumer Protection
perceives to be problem areas if there are delays
in holding arbitration hearings, and

. " 3. what steps the department is taking to rectify any
: problems in scheduling hearings. =

SUMMARY

Oof the 32 lemon law arbitration cases scheduled for
hearings through March 5, 31 exceed the 60-day limit. The
Department of Consumer Protection indicates that the basic
problem areas are staffing, the prescreening process, and the
pool of technical experts. To reduce the current backlog of
arbitration cases, the department has proposed hiring
additional consumer information representatives, prescreening
cases on weekends, and hiring a technical expert.

ARBITRATION CASES

The law requires an arbitration panel to render a
decision after a hearing in a lemon law case within 60 days
of a consumer's filing a request for arbitration, CGS §
42-181(c). The department currently has 32 cases scheduled
for a hearing from January 28 to March 5. of these cases, 31

-1 - _
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exceed the 60-day 1limit by -an avérage of about 25 days.
Enclosed is a copy of the current docket of lemon law cases.

DEPARTMENT RESPONSE TO DELAYS

The department has identified three basic problem areas
which have caused scheduling delays.

staffing Levels

The department indicates that the lemon law unit does
not have adequate staff to monitor all the deadlines
throughout the process. I1f deadlines are not met at various

stages, the hearings will probably not be held within the
statutory time limit. '

The department has hired a temporary consumer
information representative effective December 31, 1985
through June 5, 1986. His responsibilities will include
scheduling and staffing of hearings and monitoring cases
throughout the process. They have also included an
additional consumer information representative as a budget
option in the governor's FY 1986-87 budget.

Prescreening Process

The law reqguires a panel of three arbitrators to review
a consumer's request for arbitration and determine
eligibility within five days of the filing date, Conn.
Agencies Reg. § 42-102-8. This prescreening panel is
distinct from the arbitration panel that hears the case. The
department indicates that the prescreening process is very
time consuming due to the number of cases and the
availability of arbitrators and it is difficult to complete
this process within the five days. A delay in the initial
stage leads to a delay in the entire process.

The department has begun scheduling arbitrators on
Saturdays to review all cases received during that week.

Technical Experts

The law requires that a pool of volunteer technical
experts be available to assist arbitration panels in lemon
law cases. According to the department, the pool has
diminished causing difficulty in scheduling. some of the
original pool of technical experts has indicated that they

will not serve without compensation thereby eliminating them
from consideration.

The department has suggested paying technical experts
for their services to ensure an adequate number and help
alleviate scheduling difficulties. Toward this end they have
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included the hiring of a technical expert as a bhdqet option
in the governor's FY 1986-87 budget. This technical expert
would replace the volunteer pool of experts.
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Enclosure
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CONTACT: ARNIE PETERS FOR IMMEDIATE RELEASE
(916) 445-0991 FEBRUARY 20, 1986

TANNER INTRODUCES NEW LEMON LAW

Assemblywoman Sally Tanner (D-El1 Monte) today announced the
introduction of legislation designed to provide additional
protections to new car buyers who are sold "lemoh" automobiles.
The legislation is intended to strengthen California's "lemon
law,"™ originally enacted in 1982, iron out inequities that have
become evident in the implementation of the 1982 bill, and ensure
that owners of "lemon" cars are given a fair, impartial and
speedy hearing on their complaints against auto manufacturers.

"In the two and one half years since the first 'lemon law'
went into effect," Tanner said, "I have received numerous
complaints from new car buyers about the operation of the law.
Many persons who are sold 'lemons' have complained that they -have
not been treated fairly by the auto manufacturers. Much of the
trouble appears to stem from the fact that the 'lemon' car

- disputeAresolution process, which is administered by arbitration‘
boards financed by the auto manufacturers, is not run
impartially. The arbitration boards fail to decide disputes in a
timely manner and the decisions often doAnpt provide'fair and
reasonable reimbursement when a manufacturer buys a 'lemon' back
from theipurchaser."

) AT e et e i 4+ = St - e e e e e -

The legislation introduced today, Assembly Bill 3611, has the
following key provisions: .
- Requires that auto manufacturer-run arbitration boards must
be certified by the state as meeting the requirements of 1199
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Assemblywoman Sally Tanner (D-El Monte) today announced the
introduction of legislation designed to provide additional
protections to new car buyers who are sold "lemon" automobiles.
The legislation is intended to strengthen California's "lemon
law, " originally enacted in 1982, iron out inequities that have
become evident in the implementation of the 1982 bill, and ensure
that owners of "lemon" cars are given a fair, impartial and
speedy hearing on their complaints against auto manufacturers.

"In the two and one half years since the first 'lemon law'
went into effect," Tanner said, "I have received numerous
complaints from new car buyers about the operation of the law.
Many persons who are sold 'lemons' have complained that they -have
not been treated fairly by the auto manufactﬁrers; Much of the
trouble appears to stem from the fact that the 'lemon' car

- dispute resolution process, which is administered by arbitration
boards financed by the auto manufacturers, is not run
impartially. The arbitration boards fail to decide disputes in a
timely manner and the decisions often do not provide'fair and
reasonable reimbursement when a manufacturer buys a 'lemon' back
from the purchaser.”

AT Al g wam X o e rwmegivacme o ammiam L L mn L aiate s el v ame s ap % e eeMia—wme et b b e e ae s e

The legislation introduced today, Assembly Bill 3611, has the
following key provisions: |
- Requires that auto manufacturer-run arbitration boards must
be certified by the state as meeting the requirements of
state law and federal regulations.
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- Requires that the California New Motor Vehicle Board
establish a state-run arbitration process to heéi *lemon"”
cases.

- Gives the consumer the choice of submitting a "lemon" car
dispute to either the state-run or the manufacturer-run
arbitration process.

- Gives the consumer the option of replacement or refund when
his or her car is found to be a "lemon."

- Requires that refunds include the sales tax, license and
registration fees paid on the "lemon" car. On the average
new automobile, sales tax and license fees amount to $800 -
$1,000. Uhder the present law, taxes and fees paid on the
purchase of a new care are not refunded when the
manufacturer buys a "lemon" back.

. "I believe" Assemblywoman Tanner said, "that these revisions
to the original "lemon law" will give the consumer a fairer shake
than he or she presently gets. I expect a hard fight on this
bill but I also expect that the bill will become law. The issue
is nothing more than fairness. The buyer of a defective
automobile should get a speedy and impartial hearing when the car
performs like a "lemon" and a decision should be made promptly.
Owners of "lemon" cars should get a fair refund, including a
refund of the sales tax and other fees they paid. Complaints
from "lemon" car owners show that this is not happening now.
This bill will impro#e the situation and give the new car buyer
the protection he or she deserves and expects."

## End ##
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GA-1097-F(1-74) State Board of Equalization

LEGISLATIVE BILL ANALYSIS Department of Business Taxes
Bill Number Date

Author Tanner Tax

Board Position ' Related Bills

BILL SUMMARY:

This bill would add Section 6902.2 to the Revenue and
Taxation Code to require the board to refund the sales tax to
the vehicle manufacturer upon receipt of satisfactory proof
that the sales tax has been paid to the state on the sale of a

‘new “motor “vehicle, “and " that the  new motor "vehicle has been’

replaced by the manufacturer or that the manufacturer has made
restitution to the buyer, as provided in paragraph (2) of
subdivision (d) of Section 1793.2 of the Civil Code.

Section 1793.2 of the Civil Code would be amended to add
paragraph (2) to subdivision (d) to provide that 1if the
manufacturer or its representative in this state is unable to
service or repair a new motor vehicle to conform to the
applicable express warranties after a reasonable number of
attempts, the manufacturer is required, at the option of the
buyer, either to replace the new motor vehicle or make
restitution to the buyer. Any restitution made to the buyer
" can be reduced by that amount directly attributable to use by
the buyer prior to the discovery of the nonconformity.

Existing law provides that the amount upon which tax is
computed does not include the amount charged for merchandise
returned by customers if the full sales price, including that
portion designated as "sales tax" is refunded either in cash or
credit and the customer, in order to obtain the refund or
credit, is not required to purchase other property at a price

greater than the amount charged for the property that is-:
returned. Refund or credit of the entire amount is deemed to

be given when the purchase price, 1less rehandling and
restocking costs, is refunded or credited to the customer.

Existing law also provides that the amount upon which the
tax 1is computed does not include the amount credited or
refunded by the seller to the consumer on account of defects in
merchandise sold to the consumer. If, however, defective
merchandise 1is accepted as part payment for other merchandise
and an additional allowance or credit is given on account of
its defective condition, only the amount allowed or credited on
account of defects may be excluded from taxable gross
receipts. The amount allowed as the “trade in" value must be
included in the measure of tax.
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Assembly Bill 3611 ' PAGE 2

In addition, existing law provides that any overpayment of
sales taxzes must be refunded to the person who paid those taxes
to the state.

Effective January 1, 1983, the Legislature amended Section
1793.2 of the Civil Code to incorporate legislation commonly
known as the California "Lemon Law". The 1law provides an
arbitration process for disputes between manufacturers and
. .consumexrs. of . new._.cars. .purported. to_ have_.major ..manufacturing-- .- ——--
defects. If the mediator rules in favor of the consumer, the
manufacturer is required by 1law to either replace the
automobile or reimburse the purchase price less an amount
attributable to use prior to the discovery of the defect.

This arbitration process raises sales and use tax
questions as to the availability of the deduction for returned
merchandise and/or defective merchandise. The dealer who sold
the defective motor vehicle to the buyer may not be eligible
for either of the deductions if the defective motor vehicle is
returned to the manufacturer or some other dealer and the
manufacturer or some other dealer replaces the motor vehicle or
reimburses the buyer for the purchase price, assuming of course
that the dealer and the manufacturer are separate legal
entities.

a. This bill would conflict with:  Section 6901, which
requires any overpayment of taxes to be refunded to the person
who paid them. That is, in a situation covered under the
California "Lemon Law"”, this 'bill would grant--the manufacturer - --
the right to recover reimbursement of the sales tax from the
state for sales tax refunded to the buyer, even though the
manufacturer did not make the original sale and did not pay the
sales tax on that sale to the state.

The basic foundation of the Sales and Use Tax Law is that
sales tax is imposed upon retailers for the privilege of
selling tangible personal property at retail in this state.
This has been and currently remains a sensitive issue since
past litigation has attempted and would probably continue to
attempt to overturn this basic concept. Enactment of Section
6902.2 could be that necessary tool to overturn this basic
concept.

b. Enactment of this legislation would also be expensive
to administer since the board would have to examine both the
dealer's and the manufacturer's records to verify that the
sales tax on  the sale of the motor vehicle found to be
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10 March 1986 MR 17 gap

Honorable Sally Tanner
California State Assembly
State Capitol

Sacramento, CA 95814

Dear Assembly Member Tanner:

We are very pleased to see you are once again introducing a bill to protect
consumers of new automobiles. We too have received a number of complaints
about the operation of the original lemon law, and believe that new

legislation is essential to solving the serious problems that have arisen.

As you requested, we have reviewed AB 3611 and have the following comments
and suggestions.

A. Allowing for Consumer's Use of Vehicle

Section 1793.2(d)(1) states that when a manufacturer reimburses a buyer for
a nonconforming product in an amount equal to the purchase price paid by
the buyer, the manufacturer is entitled to offset that amount directly
attributable to use by the buyer prior to the discovery of the
nonconformity. 3
The definition of "use by the buyer prior to discovery of the
nonconformity,” is the subject of much disagreement, and is consequently
one the greatest problem areas for consumers seeking fair restitution.

In order to avoid the current problems with the lack of definition, we
recommend this portion of the law be amended to specifically state a
formula for calculating the amount of offset for use. A fair formula would
be: multiply the total contract price of the vehicle by a fraction having
as its denominator 100,000 miles and its numerator the number of miles the
vehicle traveled prior to the time buyer first notified the manufacturer's
agent of the problem which gave rise to the nonconformity.

B. Refund of Consumer's Costs

Section 1793.2(d)(2)(A) and Section 1793.2(d)(2)(B) both address several
very important problems by giving the buyer the option to elect either
refund or replacement, and by specifying the manufacturer's responsibility
to pay for sales tax, license fees, registration fees and other official
fees. -

However, there are two other out-of-pocket expenses, towing fees and rental
car charges, which the consumer often bears as a result of the inoperative
vehicle. These incidental damages are not being clearly defined in this
section causes disputes over the manufacturer's responsibility to pay for

'
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them. We recommend that the bill explicitly provide for the consumer to be
compensated for towing and rental car charges as well as incidental
damages. .

C. Manufacturer Notification

Section 1793.2(e)(1) allows a car manufacturer, in some situations, to
require direct notice to the manufacturer in the event of a defect or
malfunction that cannot be repaired.

The current provisions do not define when the buyer must give direct notice
to the manufacturer. This has caused buyers to be denied refund or
replacement awards because some arbitration boards have claimed the
manufacturer did not receive adequate notice of its agent's repeated
failure to effect repairs. The buyer is then required to submit to
additional repairs to allow the manufacturer the opportunity to repair the
vehicle.

This lack of clarification often causes the buyer to go through yet one
other repair in a long list of attempts. At what point direct notice to
the manufacturer should occur needs to be defined in order to ensure that
the manufacturer has adequate notice and that the buyer has to go through
no more than four repair attempts or have his/her vehicle out of service
for longer than 30 days. '

We recommend this section be amended to: "...the buyer directly notify the
manufacturer of the need for the repair of the nonconformity after 3 repair
attempts or 15 calendar days out of service."

D. Definition of New Motor Vehicle

Section 1793.2(e)(4)(B) clarifies the definition of a new motor vehicle.
Specifically including dealer owned and demonstrator vehicles solves an
important problem with the current lemon law.

E. Arbitration Criteria

Vehicle Code Sections 3050(e) and 3050(f) discuss the certification process
of third party dispute programs and arbitration by the New Motor Vehicle
Board.

We would like to commend your innovative use of an existing agency to set
up a state run arbitration program as well as a procedure for ensuring
other third party dispute programs comply with the law.

However, since the arbitration boards have been, by far, the most serious
problem with the original lemon law, we would like to see further
protections written into the statute. In addition to the qualifications
for third party dispute programs as set forth in the FTC 703 regulations,
we believe it is imperative that any arbitrator expected to make decisions
about new car warranty disputes, be adequately trained in and take into
account the lemon law amendment to the Song Beverly Warranty Act.

One of the most common complaints about the arbitration decisions is that
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arbitrators do not use "four or more repair attempts or repair service
longer than 30 days for the same major defect" as a criteria for awarding
refund or buy back to the consumer. In fact, according to the Attorney
General's Consumer Division, the Better Business Bureau has a policy which
purposely does not include lemon law as a part of its training of
arbitrators.

A policy such as this, or simply lack of lemon law information to the
arbitrators defeats one of the purposes of the lemon law, which is to
clarify what is meant by a "reasonable number of attempts" to repair a new
motor vehicle. Arbitration becomes another hurdle to cross, rather than a
final resolution of the problem. For these reasons, we recommend an
amendment making training in and use of the lemon law by the arbitration
programs explicit.

Further, in response to the "fairness" complaint by consumers, we recommend
that each and every third party dispute program be required to utilize an
independent technical automotive expert to review complaints and be
available for consultation and examination of the vehicles in question.

F. Record Keeping

With respect to record keeping by the New Motor Vehicle Board in its role
certifying third party dispute resolution programs, we recommend that the
records include:

1. An index of disputes by brand name and model.

2. At intervals of no more than six months, the Board compile and
maintain statistics indicating the record of manufacturer compliance
with arbitration decisions.

3. The number of refunds or replacements awarded.

A summary of these statistics should be available as public record.

G. Funding

Vehicle Code Section 3050.8(a) establishes a fee to be paid by the buyer
for filing an arbitration application. While such a fee appears necessary
in order to adequately fund a state run program, we suggest that a cap of
$50 beiplaced on any arbitration fee to the consumer.

1 am currently looking into the various ways that the arbitration can be
funded (including cases without merit), and will comment fully on this
issue at a later date.

H. Used Lemons

Finally, AB 3611 has no provisions for what the manufacturers are allowed
to do with vehicles that they buy back from the consumer because they are
defective. Without any regulation, a manufacturer may resell the same
vehicle, with conceivably the same major defects, only this time as a used
car. An unsuspecting used car buyer may not only be stuck with a lemon,
but with a vehicle that is unsafe.
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The law should be amended to include: "No motor vehicle which is returned
to the manufacturer and which requires replacement or refund shall be
resold without clear and conspicuous written disclosure that the vehicle
was returned. In addition, no motor vehicle may be resold until the New
Motor Vehicle Board determines that the vehicle is no longer defective."

I would like to close by thanking you for your dedication to this important
consumer issue. We would be very interested in working with you closely to
pass a strong Lemon Law II, and would be glad to help draft the language
necessary to add our recommendations to the bill. )

Sincerely,

Carmen Gonzalez ZjKﬂA?Ejfﬁ_—____—

Statewide Consumer Program Director
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You may also wish to contact the State Pepartment of Consumer

‘ Affalrs, Complalnt Assistance Unit, at 1020 N Street, Room 586,
Sacramento, CA 95814 - 916/445-0660 (10 AM to 3 PM) w1th help on
questlons and for additional assistance.

Also, most auto manufacturers and dealers have established
dispute resolution programs to resolve customer disputes which
have not been satisfactorily resolved by either the dealer or the
manufactyrer. These programs are free to the consumer and you
may want to file a complaint with them to resolve your problem.
Information about which program your manufacturer or dealer

"~ belongs to and how to contact them should be available from

either the dealer itself or the manufacturer's offices in
California. I have attached a sheet listing the various programs
-currently available to auto owners.

Since various state and federal laws give a buyer specific legal
rights, you may also want to contact an attorney about your
problems and these rights,

Thank you again for your interest and I trust this information
will be helpful to you.

Sincerely, -

/ ,/’.

SALLY NNER _
Assemblywoman, 60th District

ST:mb
Enclosures
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Assembly Bill Ne. 1787
388

An act to amend Section 1793.2 of the Civil Code, relating to war-
ranties. ' '

[Approved by Governor July 7, 1982. Filed with
Secretary of State July 7, 1962.)

LECISLATIVE COUNSEL'S DICGEST

AB 1787, Tanner. Warranties. -

. Under existing law, a manufacturer who is unable to service or

repair goods to conform to applicable express warranties after a
_reasonable number of attempts must either replace the goods or

reimburse the buyer, as specified. '

This bill would provide that it shall be presumed that a reasonable
number of attempts have been undertaken to conform a new motor
vehicle, as defined, excluding motorcycles, motorhomes, and
off-road vehicles, to the applicable express warranties if within one
year or 12,000 miles (1) the same nonconformity, as defined, has been

. subject to repair 4 or more times by the manufacturer or its agents
and the buyer has directly notified the manufacturer of the need for
repair, as specified; or (2) the vehicle is out of service by reason of
repair for a cumulative total of more than 30 calendar days since the
delivery of the vehicle to the buyer. The bill would provide that the
presuraption may not be asserted by the buyer until after the buyer
has resorted to an existing qualified third party dispute resolution
process, as defined. The bill would also provide that a manufacturer
shall be bound by a decision of the third party process if the buyer
elects to accept it, and that if the buyer is dissatisfied with the third
party decision the buyer may assert the presumption in an action to
enforce the buyer's rights, as specified.

The people of the State of California do enact as follows:

SECTION 1. Section 1793.2 of the Civil Code is amended to read:
. 1793.2. (a) Every manufacturer of consumer goods sold in this
i:::l? and for which the manufacturer has made an express warranty

(1) Maintain in this state sufficient service and repair facilities
rcasonably close to all areas where its consumer goods are sold to
carry out the terms of such warranties or designate and authorize in
_ this state as service and repair facilities independent repair or service

facilities reasonably close to all areas where-its consumer goods are-

sold to carry out the terms of such warranties.
As a means of complying with paragraph (1) of this subdivision, a
manufacturer shall be permitted to enter into warranty service

011—100 Rorrinted 1-89-& IM 9 [0

Ch. 388 . —2—

contracts with independent service and repair facilities. The
warranty service contracts may provide for a fixed schedule of rates
to be charged for warranty service or warranty repair work,
however, the rates fixed by such contracts shall be in conformity with
the requirements of subdivision (c) of Section 1793.3. The rates
established pursuant to subdivision (c) of Scction 1793.3, between
the manufacturer and the independent service and repair facility,
shall not preclude a good-faith discount which is reasonably related
to reduced credit and general overhead cost factors arising frorn the
manufacturer’'s payment of warranty charges direct to the
independent service and repair facility. The warranty service
contracts authorized by this paragraph shall not be executed to cover
a period of time in excess of one year.

(2) In the event of a failure to comply with paragraph (1) of this
subdivision, be subject to the provisions of Section 1793.5.

(b) Where such service and repair facilities are maintained in this
state and service or repair of the goods is necessary because they do
not conform with the applicable express warranties, service and
repair shall be commenced within a reasonable time by the
manufacturer or its representative in this state. Unless the buyer
agrees in writing to the contrary, the goods must be serviced or
repaired so as to conform to the applicable warranties within 30 days.
Delay caused by conditions beyond the control of the manufacturer
or his representatives shall serve to extend this 30-day requirement.
Where such delay arises, conforming goods shall be tendered as soon
as possible following termination of the condition giving rise to the
delay.

{(c) It shall be the duty of the buyer to deliver nonconforming
goods to the manufacturer’s service and repair facility within this
state, unless, due to reasons of size and weight, or method of
attachment, or method of installation, or nature of the
nonconformity, such delivery cannot reasonably be accomplished.
Should the buyer be unable to effect return of nonconforming goods
for any of the above reasons, he shall notify the manufacturer or its
nearest service and repair facility within the state. Written notice of
nonconformity to the manufacturer or its service and repair facility
shall constitute return of the goods for purposes of this section. Upon
receipt of such notice of nonconformity the manufacturer shall, at its
option, service or repair the goods at the buyer's residence, or pick
up the goods for service and repair, or arrange for transporting the
goods to its service and repair facility. All reasonable costs of
transporting the goods when, pursuant to the above, a buyer is
unable to effect return shall be at the manufacturer’s expense. The
reasonable costs of transporting nonconforming goods after delivery
to the service and repair facility until return of the goods to the buyer

~ shall be at the manufacturer’s expense.

(d) Should the manufacturer or its representative in this state be
unablé to service or repair the goods to conform to the applicable
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express warranties after a reasonable numiber of attempts, the
manufacturer shall either replace the goods or reimburse the buyer
in an amount equal to the purchase price paid by the buyer, less that
amount directly -attributable to use by the buyer prior to the
discovery of the nonconformity. .

(e) (1) It shall be presumed that a reasonable number of
atternpts have been made to conform a new motor vehicle to the
applicable express warranties if, within one year from delivery to the
buyer or 12,000 miles, whichever occurs first, either (A) the same
nonconformity has been subject to repair four or more times by the
manufacturer or its agents and the buyer has at least once directly
notified the manufacturer of the need for the repair of the
nonconformity, or (B) the vehicle is out of service by reason of repair
of nonconformities by the manufacturer or-its agents for a
cumaulstive total of more than 30 calendar days since delivery of the
vehicle to the buyer. The 30-day limit shall be extended only if
repairs cannot be performed due to conditions beyond the control
of the manufacturer or -its agents. The buyer shall be required to
directly notify the manufacturer pursuant to subparagraph (A) only
if the 1nanufacturer has clearly and: conspicuously disclosed to the
buyer, with the warranty or the owner’s manual, the provisions of
this subdivision and that of subdivision (d), including the
requirement that the buyer must notify the manufacturer directly
pursuant to subparagraph (A). This presumption shall be a
rebuttable presumption affecting the burden of proof in any action
to enforce the buyer’s rights under subdivision (d) and shall not be
construed to limit those rights. . )

(2) 1If a qualified third party dispute resolution process exists, and
the buyer receives timely notification in writing of the availability of
a third party process with a description of its operation and effect,
the presumnption in paragraph (1) may not be asserted by the buyer
until after the buyer has initially resorted to the third party process

as required in paragraph (3). Notification of the availability of the
- third party process is not timely if the buyer suffers any prejudice
resulting from any delay in giving the notification. If a qualified third
party dispute resolution process does not exist, or if the buyer is
dissatisfied with the third party decision, or if the manufacturer or
its agent neglects to promptly fulfill the terms of such third party
decision, the buyer may assert the presumption provided in
paragraph (1) in an action to enforce the buyer's rights under
subdivision (d). The findings and decision of the third party shall be
admissible in evidence in the action without further foundation. Any
period of limitation of actions under any federal or California laws
with respect to any person shall be extended for a period equal to the
number of days between the date a complaint is filed with a third
party dispute resolution process and the date of its decision or the
date before which the manufacturer or its agent is required by the
decision to fulfill its terms, whichéver occurs later.

Ch. 388 . e
(3) A qualiﬁed third party dispute resolution process shall be one

that complies with the Federal Trade Commission’s minimum
requirements for informal dispute settlement procedures as set forth
in the Commission’s regulations at 16 Code of Federal Regulations
Part 703; that renders decisions which are binding on the
manufacturer if the buyer elects to accept the decision; that
prescribes a reasonable time not to exceed 30 days, within which the
manufacturer or its agents must fulfill the terms of those decisions;
and that each year provides to the Department of Motor Vehicles a
report of its annual audit required by the ’s regulations
on informal dispute resolution procedures. ' ,
_ (4) For the purposes of this subdivision the following terms have
the following meanings: . . _
(A) “Nonconformity” means a nonconformity which §ubstanhally
impairs the use, value, or safety of the new motor yell.lcle. o
(B) “New motor vehicle” means a new motor vehicle which is
used or bought for use primarily for personal, family, or household
purposes, but does not include motorcycles, motorhomes, or off-road
vehicles.
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FACT SHEET
CALIFORNIA'S - NEW AUTO “LEMON" LAW

AB 1787 (Tanner) - Chapter 388, Statutes of 1982

California warranty law, the Song-Beverly Consumer Warranty Act
{(Civil Code Sections 1790 et seq.,) governs the rights and
obligations of the parties involved in a purchase of warranted
"consumer goods"” (purchased primarily for "personal, family, or
household purposes"). That law entitles a buyer to a refund or a
replacement from the manufacturer when a product is not
successfully repaired after a "reasonable" number of attempts.

The new auto "lemon"” law (which took effect January 1, 1983):

- Adds to the Song-Beverly Act a new provision which applies only
to warranted new (not used) motor vehicles (excluding motor-
cycles, motorhomes, and off-road vehicles) used primarily for
personal family or household purposes. _

- Specifies that within the first year of ownership or 12,000

" miles, whichever comes first, either 4 repair attempts on the
same nonconformity (defect) or a cumulative total of 30
calendar days out of service because of repairs of any
defect(s), will be presumed to be "reasonable".

"Nonconformity"” is defined as one which substantially
~impairs the use, value or safety of the vehicle.

The buyer is required to directly notify the manufacturer
for repair of the same nonconformity once out of the 4
times if the manufacturer includes information about that
required notice and the buyer's refund/replacement and
"lemon" law rights with the warranty and owner's manual.

The 30-day limit can be extended only if repairs can't be
performed because’ of conditions beyond the manufacturer's
control. ‘

- Requires a buyer to first resort to a third-party dispute
resolution program before he or she can use the "lemon" pre-
sumption if a program meeting specified criteria has been
established by the manufacturer of the buyer's vehicle.

- The criteria for the dispute resolution program incorporate
those specified by federal consumer warranty law, the
Magnuson-Moss Consumer Warranty Act (15 United States Code,
Sections 2301-2310) and its Federal Trade Commission (FTC)
regulations (16 Code of Federal Regulations Part 703).
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The law's minimum criteria for a dispute resolution
program include requirements for:

(1) Notifying a buyer about the existence, location
~and method for using the program, both at the
time of sale (in the warranty itself) and later,
if a dispute arises.

(2) 1Insulating the program from the influence of the
manufacturer over any decision making - including
adequate fundlng for the program and quallflcatlons
for the program's decision makers.

(3) The program to be free to the buyer.
(4) The operation of the program, including that:

(a) A decision generally be reached within
40 days from receipt of a complaint.

(b) The decision is not binding on the consumer 1f
he or she rejects it, but would be on the _ A
manufacturer if the consumer chooses to accept it.

(c) A party to the dispute be given the opportunity
to refute contradictory evidence offered by the
other and offer additional information.

(d) The manufacturer complete any work required
within 30 days. ‘

(e) The time limits on a buyer's right to sue are
extended during the period he or she is involved
in the dispute program.

-{5) Maintaining specified records of the program's
operation.

(6) An annual independent audit of the program and
. its implementation - which is to be sent to the
Department of Motor Vehicles.
(7) The availability of statistical summaries
concerning the program upon request.

thddidddd444444
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American Motors § all Foreign Automobile Manufacturers, except
Volkswagen of American (VW, Porsche, Audi) and Mercedes-Benz; and
participating dealers for dealer related ‘disputes:

AUTOCAP (Automotive Consumer Action Program) Sponsored by the
National Automobile Dealers Assoc1ation

Northern California: AUTOCAP
1244 Larkin Street
San Francisco, CA 94109
415/673-2151 .

Southern California:
(Except San Diego Area) AUTOCAP ,
' ' 5757 West Century Boulevard
Suite 310
Los Angeles, CA 20045
(800)262-1482 (Toll Free calls from
213, 619, 714, and 805
Area Codes)
213/776-0054

San Diego: AUTOCAP
2333 Camino Del Rio South
Suite 265 :
San Diego, CA: 92108
714/296-2265

RELEVANT CALIFORNIA STATE AGENCIES

New Motor Vehicle Board (NMVB)

1507 21st Street

Suite 330

Sacramento, CA 95814

916/445-1888

(Authorized to investigate activities of licensed auto
dealers and manufacturers)

Department of Motor Vehicles (DMV)

Complaint form available by calling or visiting your
nearest DMV office.

(Licenses auto dealers and manufacturers)

Department of Consumer Affairs

Complaint Assistance Unit

1020 N Street, Room 579

Sacramento, CA 95814

916/445-0660 (10 AM - 3 PM)

(For general information about consumer rights and remedies)
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ELECT RONIC REPRESENTATIVES .ASS:OéIATION

all mail to NORTHERN CALIFORNIA CHAPTER

POBOX 321 SFRAN

8
84101 March 10, 1986

Eon.Sally Tanner
State Capitol
Sacramento Ca. 9581}

Dear. Assemblywoman Tanner:

Thank you for the copy of AB 3611.

Thave written the following copy into our newslebtter
this month:

The Chinese Calendar does not have a
"vear of the Lemon". In Sacramento,

the year of the lemon is 1986. Assembly-
woman Tanner hes brought a new Lemon Law
revision to the Legislature.

We should supvort her. She is setting up
better ways to handle new car problems for
us.

Our Chapter consists of 275 small businesses in the

. sgles & marketing business. We are on the road 95%

. of thetime. We have trouble enough with our technical
products helping engineers manufacture tomorrows new
computers in Silicon Valley. We don't need defective
automobiles to impede us, or cause needless expenses.

What you are mandating the auto firms to do, we have
been doing as a standard practice within our industry.

Thank you for AB 3611.

Very sincerely,
g 7 st - ......----,
’/ PRty O ’ ’/
} e G 7 ot ——
6O aan (2
S.S.Fishman
< o // \Vg Coavernment Affairs Committae S‘obr ;'31,8



EDWARD J. STONE

P.0. BOX 10736
ANAHEIM HILLS, CA. 92817-7036
WK (213) 591-0501 HM (714) 991-6069

17 March 1986

P
Pt
B

Assemblyman Robert C. Frazee

Chairman, Consumer Protection Commitee
State Capitol

Sacramento, Ca. 95814

RE: Lemon Law - AB 3611

Dear Assemblyman Frazee,

I have spent a great deal of time in investigating the California
Lemon Law and have found there to be many serious flaws. I
purchased a vehicle in 1984 and to this date I have still not had
the vehicle problems corrected. My arbitration (if you can call
it that) lasted over 18 months. This is far more than the law
allows and even now after my case has been decided the
manufacturer will not honor the decision, and now the board
defends +the manufacturers position. In my case I clearly meet
the requirements of replacement or refund but Chrysler and their
" "Customer Satisfaction Board" refuse to honor the current law.
The  satisfattion board refuses to even enforce the arbitrated
decisions and now per Chrysler the board will no longer answer my
letters...

You may feel these are bold statements, however 1 hold

documentation that more than points to the illegal and bias

operation of the current system. This information is available in

transcript form and is supported by hundreds of documents should

you desire more on my case. I am willing to speak to your commit-
tee and present my evidence at your regquest.

I strongly urge you to consider the pending changes as written as
AB 3611 as they will eliminate many of the current laws
shortcomings. Please do not allow the BIG CORPORATE auto manu-
facturers buy votes and thus allow the current law to be ignored
as it is at the present time. Please give the consumers in
California a system of enforcement of the current law, this being
AB 3611.

Please feel free to contact me if you have any questions.

Singdrely,

CC: Assemblywoman Sally Tanner

KNBC-TV 1219



I Y '\'\}\?“79 oo, March,17,86
' . ‘ 3002 Janae Way
R Hemet, Ca, 92343 -

To whom it May Concern: S : o € L

o I am writing to request you vote for AB I61l,

. I have never before written for anything -
political but this time I finally have had it..

I am sixty seven years old and trying to live
on social Security, and as an end result do not have the
money for attorneys, T
, I purcjased a new olds two years agp from

my Local Dealer who is Mike Reade of Hemet,.,. As it turned out
after.the first: thhee miles I was in trouble and owned a -
pure "LEMON™, Z&fter twenty seven trips in fourteemn months
with alE kinds of problems, some of them as much temn times
repeated I finally tried the "LEMON LAW", g :

' Just as' I was leaving on a vacation the Arbitration
came up fpr review, Then G,M, decided there was trouble with
the' vehiclee and then wanted to. fix it, Zs T didn't want: to cancell
my plans I was relactant to let them start then after waiting
fourteen months, So then the G. M, representative nastilly
told mes he: would hafe to: tell the Arbitrator that: I woudn't:
let them fix the caw, Whcih he did at the: Erbitation. This
of course went ajainst me and the Arbitator refused a buy
back: or replacement even though¢d the car was well within
that catagory as .the law isx written, ' ' S

. He only made G, M, repaircarr. I was assured the
‘car would not break down and could use it for my trip. I then
' was. towed in twenty five miles in Oregon and had to make fouw
long distance phone calls to get it repaired,

. The G, M, Representativer even told me on the side
away from the Arbjtrator that he had been traind by G. M, '
and. he: new how' to’ hanffle people.’ This how the manufacturers are
getting around the "LEMON LXW™. Nis

X now have Thirty Four shop orders: on this car and
continued repeat problems which keep returmingy I returned to
- Arbitration again and then Arbitrator got mad at me because I
told him. he was not enforcing the law. as it wam written., He then
let G. M., off the hook completely and wrote me off.. ‘

Now the warranty has run out and I now have to pay
for all repairs ané then try and get my money back from and
extended warranty. I now find my warranty was not G, M, as
I thougt I was being sold by the dealer/, I paid five hundred
and ninety five dollars for this contract and then found the
outfit didn*'t even have thetf name or address on the contract. .
Only a phone number and a Post Office box number., I now Find&
it almost impossibl to collect from them. They are New Dealer
Associates, Box 2649 ,0Oakland Ca. 94614, I tride to cancell.
the contract before I used and get my money back and was refused.
Then the first time I tried to use it I received a form letter
with ten different reasons on for non payment., I was refused paym-
ent because ther were no parts insatalied only adjustments,

. These parts. where insalled, .( in six weeks), previously by
another dealer and as I said &id not stay in adjustment for -
the forth time and I tried another dealer.

G. M. has spent Hundreds of dollars and possibly
thousands to fight me all the way rather than exchange this car
or give in to the: "LEMON™ law. They paid. seven hundred dollars -
rental car' fees, Hundreds of dollars for parts and completely rep-
laced some smaller units. Most of these where all worked .on
over four times, and one ten times. Transmission and diferenti=1

now loosening up for fourth time. Dasbord now coming loose fou 1220
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time, 0il leaks for third time. Cruise control was worked on .
ten times. Also had replaced valve assemblys on transmissiocn and
" diferential, power "stearixlg'pump,i' stedring coloum parts, gasfets,
engine mounts repaced, car actually had bent wheels and all
four wheels-replaced,&ellow dash,for check engine replaced four %
times, chimes replaced, paiht peeled from hood repaintd three '
times to correct it, power door lock control replaced,eccasionally
chimes ring when blowing horn never corrected,solonoid relaced

. . threes times, '

. As#h you can see I believe I own and am stuck with
a poorly assemled car, As I mentioned I am not a rich man but
-T' did talk to an attorney whom agreed I might have a case but it
would cost me three thousand dollars and & long time to go to,
court, which I could not afford, I cant even afford to trade the
~ car in at this time, .' s g
- T am sending a copy of this to all on the consumer pro-
tection committeer so Assembly woman, or Assemblyman as it may be
I request you vote as I mentioned before. I am also requesting:
you to make an addition to theée Iaw, if possible, or to pass
- some form of legilation to have a committee to review all the - »
cases in the Lemon law that the consumers have lost in the last
three years to see if the Iaw was enforced by the poorly traind
arbitators and if not have the decisions reversed to correct it I
as the law was written and stop the Mfgs. from getting around the _
law . For once lets one law that is enforced as it should be.,.
Please forgive all the typing errors ect. but feel
free to use this letter in any way it will help to correct this
injustice: and to make the Mfgs, quit robbimg the public, Lets
seperate the men fosm the boys and make them give us quality
insyead off just advertising it;,on T. V.. - .

R Respectfully yours
: Harry X, Shaw,.

2

P. S., EVEN MR. GOODWRECH COULDN'T FIX THIS CAR.
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March 1986
Page 2

3) If the buyer opts for a manufacturer-run arbitration and the
arbitration panel fails to meet the procedural requirements
of law or FTC regulations, the buyer can ask the New Motor
Vehicle Board to take over the arbitration.

4) 1If the buyer opts for arbitration by the New Motor Vehicle
Board, the dispute must first be handled by informal
mediation. If mediation fails to resolve the dispute, the
buyer may request arbitration.

5) When a new motor vehicle is found to be a "lemon" the buyer
has the option of replacement or refund.

6) If the buyer opts for refund, the purchase price plus sales
tax, and unused license and registration fees must be
refunded by the manufacturer. If the buyer opts for
replacement, the manufacturer must pay the sales tax and
license and registration fees for the replacement vehicle.

7) Provisions are added to the Revenue and Taxation Code and the
Vehicle Code that allow the manufacturer to recover refunded
sales tax and unused license and registration fees from the
state.

while the bill has not yet been schedul for hearing, I expect
that it will . heard by the Assembly Consumer Protection
Committee the first part of April. Any suppoxt letters for this

bill would be welcome.

Sincerely,
;J /1
SALLY ER

Assemb ywoman, 60th District

ST:amh
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STAN NAPARST

ATTORNEY AT LAW

901-A Santa Fe Avenue
Albany, California 94706
(415) 525-2086

"March 12, 1986
Assemblyman Tom Bétes
State Capitol .
Sacramento, CA 95814 R 26 ﬁﬁj ]
Dear Tom:
SUBJECT: AB 3611 (Tanner)

I am writing you to urge you to support AB 3611 which will be heard in the
Assembly Consumer Protection Committee, on April 3, 1986 at 1:30 p.m.

This bill strengthens the existing car lemon law by providing, among other
things, that:

1. The State will set up an arbitration program in addition to the
presently existing ones that some car manufacturers have set.ﬁp. Existing léw
allows the manufacturers to set up an arbitration program, but, these programs
often are worthless. If the new motor vehicle is found to be a lemon the buyer
will have the option of replacement or refund. Now the manufacturers screw
around and peoﬁle have to go to court and wait for years before they get any
satisfaction. Most people cannot afford to pay lawyers and court costs to
litigate their just claims. The manufacturers know this and they stretch things
out to get rid of the claims.

2. Motorcycles and motor homes, used for personal use, that have to be
brought in for fepair.for 4 or more.times or are out of service for 30 days or
more are presumed to be lemons. This provision is necessarj because existing law
exempts these vehicles. They are used for personal transportation and there is
no reason for the exclusion.

I think that you might propose an amendment that would make it explicit that

» . C G 3
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Letter to ‘Assemblymair" ites R Page 2 of 2

lessees of vehicles have.a right t:o. refund or replacément. Existing law provides ‘
that leased cars are covered by Song-Beverly. Notwithstandixig this, in one of my
cases GM refused to arbitrate. They said that they are not required to arbitrate
and therefore they refused to do so. Therefore, my client had to sue them. She
has to continue to make monthly payments even though she'has to store the car
because it is not safe to drive.

Sincerely yours,

dl// .
24
STANLEY NAPARST

c.c. Assemblywoman Tanner
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2% o MRS, HARRY A, SHAW
es 1\ MR. AN:.;lc);oz JANAE WAY
V9 HEMET, CA 92343

 March, 17,86

Wk

Assemblywoman Tanner:

Thank you for your recent letters in answer to
my previous letter. My first letter to you was neat and
without errors. That was because I had help with the :
typing and spelling., Please forgive all the errors but here goes.
Enclosed please find a copy of a letter being sent to all
the consumer Protection Committee as you requested, As you
will see there are lots of errors. However it will show how
I was treated by the Mfg., and the poor results I received from
a poorly trained Arbitrator. 1In my case I feel I was treated very
badly by the Mfg, and the Arbritrator. On My second trip to
Arbitration the Arbitrator admitted to me that he was not a

. mechanic but just sitting and riding in my car he was able to

tell me there was nothing wrong with my car and wrote it all off,
I have been an Aircraft mechanic and a precicion machinist all
my life and I feel I can determine when something mechanical
bs working correctly or not, However the arbitrater who was
not a mechanic at all could tell more than 1 could wothout
even driving the car. I wish I was that good I'de be a lot richer
than I am now,

Also please note the part I have underlined in the last
paragraph of the letter,

Hope this will be of some help and anything else I
can do to help please call on me and if I can I will,

Thank You
Harry A, Shaw



§ ) S arch ,.17 .86
‘ . ~ 3002 Janae Way
Hemet, Ca, 92343

To whom it May Concern:
I am writing to request you vote for AB ¥61ll. ... . ..
I have never before written for anything =
political but this time I finally have had it,
I am sixty seven years old and trying to live
on social Security, and as an end result do not have the
money for attorneys,
I purcjased a new olds two years ajo from
my Local Dealer who is Mike Reade of Hemet.. As it turned out
after .the first. thhee miles I was in trouble and owned a
pure "LEMON™, Aftexr twenty seven trips in fourteemn months
with alI kinds of problems, some of them as much ten times
repeated I finally tried the ™LEMON LAWN", .
Just as I was leaving on a. vacation the Erbitration
came up fpr review, Then G.M. decided there was trouble with

the' vehicle and then wanted to fix it, ZEs I didn't want to cancell .

my plans I was: relactant to let them start them after waiting
fourteen months, So then the G. M. representative nastilly
told me he would hate to tell the: Arbitrator that: I woudn ‘' t:
let them fix the cawr, Whcih he did at the Erbitation. This
of course went against me and the Arbitator refused a buy
back: or replacement even though¢ the car was well within
that catagory as the law ix written. '
He only made G. M, repaircar . I vas assured the

car would not break down and could use it for my trip. I then
was towed in twenty five miles in Oregon and had to make fouw
long distance phone calls to get it repaired,

) The G. M. Representative even told me on the side
away from the Arbjtrator that he had been traind by G. M,

and he. new how tc' hanfle people.’ This how the manufacturers are

getting around the "LEMON LER™. Nis. .

T now have Thirty FPour shop orders on this car and
continued repeat problems which keep returming{ I returned to
Arbitration again and then Arbitrator got mad at me because I
told him. he was not enforcing the law as it waw written, He then
let. G. M., off the hook completely and wrote me off..

How the warranty has run out and I now’ have to pay
for all repairs ané& then try and get my money back from and
extended warranty. I now find my warranty was not G, M. a8
I thougt I was being sold by the dealer/., I paid five hundred
and ninety five dollars for this contract and then found the
outfit didn't even have thetfr name or address on the contract,
only a phone number and. a Post office box number. I now Finé&

"it glmost impossibl to collect from them, They are New Dealer
Associates, Box 2649 ,0akland Ca, 94614. I tride to cancell.

the contract before I used and get my money back and was refused.,
Then the first time I tried to use it I received a form letter
with ten different reasons on for non payment. I was refused paym-
ent because ther were no parts insatalded only adjustments,

These parts where insalled, ( in six weeks), previously by

another dealer and as I said did not stay in adjustment for

the forth time and I tried another dealer,

G. M. has spent Hundreds of dollars and possibly
thousands to fight me all the way rather than exchange this car
or give in to the "LEMOE™ law. They paid seven hundred dollars
rental car fees, Hundreds of dollars for parts and completely rep-
laced some smaller units. Most of these where all worked on
over four times, and one ten times. Transmission and diferent!-!

now loosening up for fourth time, Dasbord now coming loose £0:1228
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JOHN K. VAN DE KAMP State of California

Attorney General DEPARTMENT OF JUSTICE

1515 K STREET, SUITE 511
P. O. Box 94425% SACRAMENTO 95814
Sacramento 94244-2550 (916) 445-9555

March 18, 1986

Honorable Sally Tanner
Assemblywoman, 6@th District
State Capitol, Room 4146
Sacramento, CA 95814

Dear Assemblywoman Tanner:
AB 3611 -

- ton on 1505 at s o
The Attorney General's Office has no position on AB at this time. I
am, however, forwarding the enclosed analysis for your information. 1f we

can be of fu r assistance, please let me know.
Very rs,
JOHN KAMP
Att ral
SUMNER

Senior Assistant Attorney General
(916) 324-5477

AS:nt
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State of California { . Department of Justice

Memorandum

TJo

From

Subject :

Jeff Fuller Date - 2/4/86
Legislative Unit

Sacramento : File No.:

Herschel T. Elkins Telephone: ATSS 677-2097
Assistant Attorney General (213) 736-2097

Consumer Law Section

Office of the Attorney Generol
LOS ANGELES

In Re: Bill Analysis

BILL NO. AB3611 ANALYST: Herschel T. Elkins
AUTHOR: Tanner Assistant Attorney General
Consumer Law Section
ATSS 677-2097 - (213) 736-2097

I. Summary of Bill and Existing Law

California's present Lemon Law provides for certain remedies to
consumers when defects cannot be fixed in a reasonable time.
AB361), sometimes called Lemon Law II, proposes a number of
changes. Since there are so many changes, I will discuss them by
paragraph and make a comment as to each (or "no comment® if I
have no relevant information):

Civil Code-section 1793.2(d) - Gives the consumer the option of
replacement of a motor vehicle or restitution. Some consumers
lose faith in an automobile or a manufacturer when chronic
problems occur. With those consumers, only restitution is
meaningful. Others prefer replacement since the consumer
anticipates purchasing a new car after receiving restitution.
That new car might cost more and, under restitution, the consumer
would have to pay for use of the automobile prior to discovery of
the defect. The requested change is reasonable.

When the buyer exercises the option of replacement, the
manufacturer is to replace with a new vehicle "substantially
identical" to the vehicle replaced. That could create a problem
if there is a new model year and automobiles of the previous year
are not available. Perhaps, the term "substantially identical”
should be turther defined.

Civil Code section 1793.2(e) - Under present law, a third party
dispute resolution process is one that complies with the FTC's
minimum requirements. The new proposal requires that the new
Motor Vehicle Board certify that those dispute resolution
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processes gualify. Some of the resolution processes- presently
operating do not appear to qualify. However, it does not cost
the consumer any money to seek arbitration under such procedures
and it is only binding upon the manufacturer. The effect of the
non-certification is discussed below.

There is a new definition of "new motor vehicle" which appears to
add motorcycles and some motor homes to the definition. It also
clarifies that "new motor vehicle" includes demonstrators and
dealer owned vehicles. Adding motorcycles and some motor homes
appears to be a good idea. I am not aware of any manufacturers
who are not presently including dealer owned vehicles and
demonstrators but a clarification could be worthwhile.

Revenue and Taxation Code section 6902.2 - This provides that the
Franchise Tax Board refund sales tax to the vehicle manufacturer
when a vehicle has been replaced following arbitration. Without
this provision, it could be argued that sales tax would be
obtained twice on what is basically the same transaction. I
understand that manufacturers have been told informally by the
Franchise Tax Board that they need not pay double sales tax under
present law, However, that issue is not certain and AB3611
should certainly help.

Revenue and Taxation Code section 10902 - Seeks to avoid double
license fees and is certainly warranted.

Vehicle Code section 3050(e) - This section allows the new Motor
Vehicle Board to arbitrate disputes under the Lemon Law. Under
this section, the arbitration is available to a consumer in lieu
of other third party arbitration. It is unclear whether this
arbitration is binding on the consumer. It is also unclear where
the arbitration is to take place but it appears to contemplate
that the board itself, minus the new motor vehicle dealers who
are on the board, are to be the arbitrators. I seriously doubt
that the members would have the time to do this, and I presume
they would appoint hearing officers and review the recommendations,
also a time consuming process. :

Vehicle Code section 3U50(f) - Provides for the board's
certification of third party dispute resolution processes and
states that certification is a condition precedent for
application of the requirement that the consumer seek arbitration
before litigation in order to take advantage of the presumptions
in the Lemon Law. That is basically the same as present law's
requirement for compliance with FTC standards except for the
certification process.
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Vehicle Code section 3050.8 - This new section sets forth the
procedure for use of the board's arbitration process. Presently,
the consumer pays no fee for arbitration. If, however, the
consumer chooses the board, there will be a fee, perhaps a
substantial one. Of course, the consumer need not choose board
arbitration. ' '

Prior to arbitration, the board is to establish informal
mediation. If the-mediation fails, the board, without a hearing
and without any testimony, makes a preliminary statement as to .
whether the buyer's position in unresolved disputes is
meritorious, not meritorious or as yet undetermined. I do not
understand the purpose of that proposal. Since it is the board
that will make the determination following the arbitration, a
preliminary statement as to the merits of the controversy would
seem to be unwarranted.

The consumer can request arbitration by the board if he or she
has not previously used a third party resolution process
(hopefully, the section refers to previous use of a third party
resolution process regarding the same automobile) or, if the
consumer has used such a process and has convinced the board that
the process did not qualify for certification. Thus, if a
manufacturer continues to use a present process which does not
qualify for certification,it knows in advance that the consumer
can seek two sets of arbitration prior to any litigation.

Vehicle Code section 3050.9(a) - Although the consumer'is charged
a fee, the board is to establish a schedule of fees to be charged
to fund fully the costs associated with the arbitration. The
schedule fees shall include a fixed annual fee to be charged to
manufacturers and distributors. It is unclear what portion of
the total fees are to be funded by the annual fee and there is no
direct provision which requires manufacturers and distributors to
pay (the bill states they will be charged but there is no section
stating they must pay). If manufacturers and distributors are to
be charged, and required to pay, a fee even if they have
established a certified arbitration procedure, I believe the bill
should set forth jfustification for a double arbitration and some
criteria for the fee. Is each manufacturer or distributor to pay
the same amount? Are the amounts to depend upon the number of
arbitrations against each or the number of sales by each?, etc.

Vehicle Code section 3050.9(b) - This section provides that if
the manufacturer or distributor has been unreasonable with
respect to a consumer's claim, the board may require reimbursal
of fees and if the board determines that the consumer's position
was without merit and brought in bad faith, the consumer may be
required to reimburse the manufacturer for "any fees paid to the
board as a result of the filing of the request for arbitration”.
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since I do not know what fee will be paid by the manufacturer or
distributor apart from the annual fee, it is difficult to
determine whether this would have a chilling effect on consumers.
Certainly, the threat of such payment might chill consumers if
the board, prior to any testimony, has already classified the
buyer's position as not meritorious. The board may take the
position that once it determines, without a hearing, -that there
is no merit in the buyer's position, the request for arbitration
may be regarded by the board as bad faith.

Vehicle Code section 42234.5 - Relates to the division of
reyistration fees between the buyer and the manufacturer who
replaces a vehicle or makes restitution.

II. Background Information

Some consumers have been dissatisfied with the present
arbitration processes in automobile cases, particularly since
some of those operated by the manufacturers (or by organizations
set up and controlled by the manufacturers) have procedures that
may not be equitable. In addition, some consumers distrust
organizations which are controlled or set up by the manufacturers
against whom they are complaining. Hence, in several states,
there have been discussions concerning the possibility of setting
up an arbitration organized by independent party, a state agency.
In another subject matter covered by this bill, some consumers
have argued that they should have the right, and not the
manufacturer, to determine whether a car should be replaced or a
refund made. '

I1I. Impact of the Bill

The bill would probably increase the work load of the new Motor
Vehicle Board and may cause some manufacturers to abandon
recourse to a separate arbitration mechanism.

IV. Recommendation
W.

I believe that further study need be made. The Consumer Law
section has been investigating present third party arbitration
mechanisms. The procedure to be used by the new Motor Vehicle
Board is rather sketchy and it is difficult to determine whether
this would be a preferable system. For example, we do not know
how much will be paid by the consumer for arbitration (at present
the consumer pays nothing). We do not know whether live
testimony will be permitted, whether hearings can be obtained
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within a reasonable distance from the consumer's home, whether
the board will appoint a hearing officer to recommend decisions
to the board or whether the board will hear the matter itself,
whether the board will hire mechanics to test the automobiles
(some present arbitration procedures utilize mechanics), whether
hearings will be actually conducted by individuals or by panels
and whether the arbitration decision is binding (at present, the
arbitration is only binding on the manufacturer). Since the
consumer would have the option as to the arbitration procedure
chosen, the bill would not harm the consumer unless manufacturers
chose to abandon their own efforts in favor of the new procedure.

since we do have substantial information concerning the
arbitration process, our section would be happy to share that
information at any meeting involving the proponents and
opponents.

~ 5
K4 e

. -
A i

HERSCHEL T. ELKINS
Assistant Attorney General

HTE/pt
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Regional Governmental Affairs Office ) Suite 260 — 925 L Street
Ford Motor Company Sacramento, California 85814
Telephone: 916/442-0111

March 19, 1986

Honorable Sally Tanner
Member of the Assembly

State Capitol

Sacramento, California 95814

Re: Assembly Bill 3611
OPPOSE

Dear Assemblywoman Tanner:

Ford Motor Company dpposes passage of your Assembly Bill
3611, relating to new motor vehicle warranties. We wish to
specifically comment on two provisions of your proposal:

. state-run arbitration boards

- the option given to owners for either the state-
run program or the manufacturer's program

Performance of State Boards

The presence of state-run arbitration boards., in addition
to the manufacturer's arbitration board creates confusion for
the consumer; unnecessary delays in resolving concerns; addi-
tional workload for field offices; and adds financial burden
to both the manufacturer as well as the consumer. Experience
to date has shown that state-run programs are unable to handle
the volume of cases received on a timely basis. A good example
is the Texas board which is currently running a backlog of over
200 cases. State filing fees required could impose significant
financial considerations. We do not see the necessity to estab-
lish or expand a state agency to handle what we are already
doing at no cost to the taxpayers.
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Page Two of Two
Honorable Sally Tanner
March 19, 1986

Assembly Bill 3611

Option for Both Programs

We think giving owners the option for both programs leads
to confusion of the public in general, as well as increasing a
customer's expectation with the arbitration process. Which
program's decision is the final one? Who's program has more
clout, authority, etc.? What are the requirements of each?
How does one apply for either? Who's procedures are simpler?
In an already complicated process, two programs add to the con-
fusion and may be increasing owner expectations as well.

Thank ‘you for the opportunity to comment on this proposal.

Sincerely,

RICHARD L. DUGALLY
Regional Manager
. Governmental Affairs

RLD:cme

cc: Assembly Consumer Protection Committee v
Governor's Office
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FACT SHEET
CALIFORNIA'S - NEW AUTO "LEMON" LAW

AB 1787 (Tanmer) - Chapter 388, Statutes of 1982

California warranty law, the Song-Beverly Consumer Warranty Act
{Civil Code Sections 1790 et seq.,) governs the rights and
obligations of the parties involved in a purchase of warranted
"consumer goods"” (purchased primarily for "personal, familiy, or
household purposes®™). That law entitles a buyer to a refund or a
replacement from the manufacturer when a product is not
successfully repaired after a "reasonable" number of attempts.

The new auto "lemon" law (which took effect January 1, 1983):

- Adds to the Song-Beverly Act a new provision which applies only
to warranted new (not used) motor vehicles (excluding motor-
cycles, motorhomes, and off-road vehicles) used primarily for
personal family or household purposes.

- Specifies that within the first year of ownership or 12,000
miles, whichever comes first, either 4 repair attempts on the
same nonconformity (defect) or a cumulative total of 30
calendar days out of service because of repalrs of any
defect(s), will be presumed to be "reasonable"

"Nonconformity" is defined as one which substantially
impairs the use, value or safety of the vehicle.

The buyer is required to directly notify the manufacturer
for repair of the same nonconformity once out of the 4
times if the manufacturer includes information about that
required notice and the buyer's refund/replacement and
“lemon" law rights with the warranty and owner's manual.

The 30-day limit can be extended only if repairs can't be
performed because’ of conditions beyond the manufacturer's
control.

- Reguires a buyer to first resort to a third-party dispute
resolution program before he or she can use the "lemon" pre-
sumption if a program meeting specified criteria has been
established by the manufacturer of the buyer's vehicle.

- The criteria for the dispute resolution program incorporate
those specified by federal consumer warranty law, the
Magnuson-Moss Consumer Warranty Act (15 United States Code,
Sections 2301-2310) and its Federal Trade Commission (FTC)
regulations (16 Code of Federal Requlations Part 703).
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The law's minimnum criteria for a dispute resolution
program include requirements for:

(1) Notifying a buyer about the existence, locaticn
and method for using the program, both at the
time of sale (in the warranty itself) and later,
if a dispute arises.

{(2) Insulating the program from the influence of the
manufacturer over any decision making - including
adequate funding for the program and qualifications
for the program's decision makers.

(3) The program to be free to the buyer.
(4) The operation of the program, including that:

(a) A decision generally be reached within
40 days from receipt of a complaint.

(b) The decision is not binding on the consumer if
he or she rejects it, but would be on the
manufacturer if the consumer chooses to accept it.

(c) A party to the dispute be given the opportunity
to refute contradictory evidence offered by the
other and offer additional information.

(d) The ménufacturer complete any work required
- within 30 days.

(e) The time limits on a buyer's right to sue are
extended during the period he or she is involved
in the dispute program.

(5) Maintaining specified records of the program's
operation.

(6) An annual independent audit of the program and
its implementation - which is to be sent to the
Department of Motor Vehicles.

(7) The ‘availability of statistical summaries
concerning the program upon request.

iS22 2E222 2
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Assembly Bill No. 1787

. .CHAPTER 388

An act to amend Section 1793.2 of the Civil Code, relating to war-
ranties.

[Approved by Governor July 7, 1982. Filed with
Secretary of State July 7, 1982 )

LEGISLATIVE COUNSEL'S DIGEST

AB 1787, Tanner. Warranties.

Under existing law, a manufacturer who is unable to service or
repair goods to conform to applicable express warranties after a
reasonable number of attempts must either replace the goods or
reimburse the buyer, as specified.

This bill would provide that it shall be presumed that a reasonable
number of attempts have been undertaken to conform a new motor
vehicle, as defined, excluding motorcycles, motorhomes, and
off-road vehicles, to the applicable express warranties if within one
year or 12,000 miles (1) the same ,asdefined, has been

- subject to repair 4 or more times by the manufacturer or its agents
and the buyer has directly notified the manufacturer of the need for
repair, as specified; or (2) the vehicle is out of service by reason of
repair for a cumulative total of more than 30 calendar days since the
delivery of the vehicle to the buyer. The bill would provide that the
presumption may not be asserted by the buyer until after the buyer
has resorted to an existing qualified third party dispute resolution
process, as defined. The bill would also provide that a manufacturer
shall be bound by a decision of the third party process if the buyer
elects to accept it, and that if the buyer is. dissatisfied with the third
party decision the buyer may assert the presumption in an action to
enforce the buyer’s rights, as specified. .

The people of the State of California do enact as follows:

SECTION 1. Section 1793.2 of the Civil Code is amended to read:

1793.2. (a) Every manufacturer of consumer goods sold in this
i::l? d for which the manufacturer has made an express warranty
(1) Maintain in this state sufficient service and vepair facilities
reasonably close to all areas where its consumer goods are sold to
carry out the terms of such warranties or designate and authorize in
. this state as service and repair facilities independent repair or service

facilities reasonably close to all areas where its consumer goods are”

sold to carry out the terms of such warranties. :
As a means of complying with paragraph (1) of this subdivision, a
manufacturer shall be permitted to enter into warranty service

011—100 Ronrinted 1.8 IM 72 A0

Ch. 388 Y, S

contracts with independent service and repair facilities. The
warranty service contracts may provide for a fixed schedule of rates
to be charged for warranty service or warranty repair work,
however, the rates fixed by such contracts shall be in conformity with
the requirements of subdivision (c) of Section 1793.3. The rates
established pursuant to subdivision (c) of Scction 1793.3, between
the manufacturer and the independent service and repair facility,
shall not preclude a good-faith discount which is reasonably related
to reduced credit and general overhead cost factors arising frorn the
manufacturer’s payment of warranty charges direct to the
independent service and repair facility. The warranty service
contracts authorized by this paragraph shall not be executed to cover
a period of time in excess of one year.

(2) In the event of a failure to comply with paragraph (1) of this
subdivision, be subject to the provisions of Section 1793.5.

(b) Where such service and repair facilities are maintained in this
state and service or repair of the goods is necessary because they do
not conform with the applicable express warranties, service and
repair shall be commenced within a reasonable time by the
manufacturer or its representative in this state. Unless the buyer
agrees in writing to the contrary, the goods must be serviced or
repaired so as to conform to the applicable warranties within 30 days.
Delay caused by conditions beyond the control of the manufacturer
or his representatives shall serve to extend this 30-day requirement.
Where such delay arises, conforming goods shall be tendered as soon
as possible following termination of the condition giving rise to the
delay.

(c) It shall be the duty of the buyer to deliver nonconforming
goods to the manufacturer’s service and repair facility within this
state, unless, due to reasons of size and weight, or method of

. attachment, or method of installation, or nature of the

nonconformity, such delivery cannot reasonably be accomplished.
Should the buyer be unable to effect return of ing goods
for any of the above reasons, he shall notify the manufacturer or its
nearest service and repair facility within the state. Written notice of
nonconformity to the manufacturer or its service and repair facility
shall constitute return of the goods for purposes of this section. Upon
receipt of such notice of nonconformity the manufacturer shall, at its
option, service or repair the goods at the buyer’s residence, or pick
up the goods for service and repair, or arrange for transporting the
goods to its service and repair facility. All reasonable costs of
transporting the goods when, pursuant to the above, a buyer is
unable to effect return shall be at the manufacturer’s expense. The
reasonable costs of transporting nonconforming goods after delivery
to the service and repair facility until return of the goods to the buyer
shall be at the manufacturer’s expense.

(d) Should the manufacturer or its representative in this state be
unable to service or repair the goods to conform to the applicable
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express warranties after a reascnable number of attempts, the
manufacturer shall either replace the goods or reimburse the buyer
in an amount equal to the purchase price paid by the buyer, less that
amount directly attributable to use by the buyer prior to the
discovery of the nonconformity. A

(e) (1) It shall be presumed that a reasonable number of
atterapts have been made to conform a new motor vehicle to the
applicable express warranties if, within one year from delivery to the
buyer or 12,000 miles, whichever occurs first, either (A) the same
nonconformity has been subject to repair four or more times by the
manufacturer or its agents and the buyer has at least once directly
notified the manufacturer of the need for the sepair of the
nonconformity, or (B) the vehicle is out of service by reason of repair
of nonconformities by the manufacturer or its agents for a
cumulative total of more than 30 calendar days since delivery of the
vehicle to the buyer. The 30-day limit shall be extended only if
repairs cannot be performed due to conditions beyond the control
of the manufacturer or its agents. The buyer shall be required to
directly notify the manufacturer pursuant to subparagraph (A) only
if the inanufacturer has clearly and conspicuously disclosed to the
buyer, with the warranty or the owner’s manual, the provisions of
this subdivision and that of subdivision (d), including the
requirement that the buyer must notify the manufacturer directly
pursuant to subparagraph (A). This presumption shall be a
rebuttable presumption affecting the burden of proof in any action
to enforce the buyer’s rights under subdivision (d) and shall not be
construed to limit those rights. : )

(2) If a qualified third party dispute resolution process exists, and
the buyer receives timely notification in writing of the availability of
a third party process with a description of its operation and effect,
the presumption in paragraph (1) may not be asserted by the buyer
until after the buyer has initially resorted to the third party process
as required in paragraph (3). Notification of the availability of the
third party process is not tirpely if the buyer suffers any prejudice
resulting from any delay in giving the notification. If a qualified third
party dispute resolution process does not exist, or if the buyer is
dissatisfied with the third party decision, or if the manufacturer or
its agent neglects to promptly fulfill the terms of such third party
decision, the buyer may assert the presumption provided in
paragraph (1) in an action to enforce the buyer's rights under
subdivision (d). The findings and decision of the third party shall be
admissible in evidence in the action without further foundation. Any
period of limitation of actions under any federal or California laws
with respect to any person shall be extended for a period equal to the
number of days between the date a complaint is filed with a third
party dispute resolution process and the date of its decision or the
date before which the manufacturer or its agent is required by the
decision to fulfill its terms, whichever occurs later.

Ch. 388 . —d —

(3) A qualified third party dispute resolution process shall be one
that complies with the Federal Trade Commission’s minimum
requirements for informal dispute settlement procedures as set forth
in the Commission’s regulations at 16 Code of Federal Regulations
Part 703; that renders decisions which are binding on the
manufacturer if the buyer elects to accept the decision; that
prescribes a reasonable time not to exceed 30 days, within which the
manufacturer or its agents must fulfill the terms of those decisions;
and that each year provides to the Department of Mot?r Vehicles a
report of its annual audit required by the Commission’s regulations
on informal dispute resolution procedures. )

(4) For the purposes of this subdivision the following terms have
the following meanings: ' . '

(A) “Nonconformity” means a nonconformity which gubstant:ally
impairs the use, value, or safety of the new motor vehxcle. .

(B) “New motor vehicle™ means a new motor vehicle which is
used or bought for use primarily for personal, family, or household
purposes, but does not include motorcycles, motorhomes, or off-road
vehicles.
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March 21, 1986

Mr. Norman E. Witt, Sr.
P.0O. Box 862 '
Palos Verdes Estates, CA 90274-0214

Dear Mr. Witt:

Per your letters of January 18, 1986 and February 24, 1986, I first wish

to address the question of volunteer arbitrators, specifically in this case
Martin Ruderman. All arbitrators in the bureau pool are unpaid, citizen
volunteers who perform their duties as a public service. They are not paid
by the BBB, nor are they required to have any specific technical or legal
background. They do go through a special training program that focuses on
procedures to be followed, but the judgemental abilities they bring to each
hearing are their own. It is the belief of the Better Business Bureau that
each person has a fund of life experiences that makes he or she a potential
arbitrator as individuals are making judgements every day of their lives.
Additionally, the BBB strives to recruit a pool of arbitrators that reflects
a cross-section of the community, hopefully with every ethnic, social,

political, religious, and economic background represented, men as well as
women . '

In the case of your first hearing, Mr. Ruderman, who was brought in as a
replacement for Lisa Rosen whom you declined to have arbitrate your hearing,
decided on a repurchase of one of your two vehicles, which decision you
accepted. At that time, before the judgement was rendered, you requested
that the BBB hold off scheduling the second hearing until you had received
and reviewed the written award by the arbitrator, which request we honored.
You subsequently insisted that Mr. Ruderman be the arbitrator for the
second hearing, which he was. The fact that Mr. Ruderman chose not to award
a repurchase on the second vehicle, along with his decision being written
in very general terms, seem to be your main points of contention.

We at the BBB encourage the arbitrators to be as specific as possible in the
drafting of their awards, but this does not always happen. We can conjole,
suggest, request, but we cannot force an arbitrator to write his award in
such a way as it meets the approval of the disputants who may already have
their own ideas of what ccnstitutes a good, concise award. An arbitrator may
not be as exact in the details of his award as the parties, and even the

BBB Tribunal, feel he should be. But it is his award, and he can phrase it
as he pleases as long as he does not exceed his authority as arbitrator.

LOS ANGELES/ORANGE COUNTIES, INC. /
Corporate Office: 839 SOUTH NEW HAMPSHIRE AVENUE, LOS ANGELES. CALIFORNIA 90005
Branch: 17662 MVINE BOULEVARD, SUITE 15, TUSTIN, CALIFORNIA 92680
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Secondly, I want to point out that any additions to the award were the
result of your request for clarification of the award, and this request was
presented to the arbitrator for his consideration. Not being a technical
expert, and not being required to be one, Mr. Ruderman, or any other
arbitrator for that matter, may deign to keep his award as simple as
possible, couched in very general terms. In this instance, Mr. Ruderman
attempted to address certain technical elements you brought to his attention,
specifically such items as the "glo plugs", "fuel injectors", etc. He
further requested that this BBB.Tribunal contact the manufacturer as to the
matter of the engine replacement for additional information as to what
constituted such (the "re-manufactured 350 cubic inch diesel engine" ‘
statement of your January 18th letter). This procedure is-correct in that
the arbitrator cannot contact either party directly should he need some
point clarified. If Mr. Ruderman at that time felt that the engine did not
meet the requirements of what he had in mind when he drafted his award, he
could have changed it or thrown it out entirely.

Thirdly, I must address the issue of modifying an award since you seem to
have confused your request for clarification of the award with a petition to
modify the award. They are not the same, and the grounds for modifying an
award are extremely narrow, the general wording of rule 27 notwithstanding.
To modify an award means to change the substance of the award in some degree,
and only the arbitrator can alter his own award. To clarify an award means

to address wording that is perceived as too vague or general or confusing
without changing the basic substance of the award. Again, only the arbitrator
can expand on the wording:of his award.

The interim award which the arbitrator made in your second etase may, in the
final determination, be changed by the arbitrator if he feels the company did
not perform as he requested in the decision. This can only come about, of
course, after you have accepted the award, the company has performed the
repairs/replacements, and you have subsequently inspected and tested the
vehicle during the allotted time period, in this case, 30 days after receipt
of the vehicle by you. You should inform the BBB in writing during that 30
day test period of any continuing problems, which information is then forwarded
to the arbitrator for his review. The interim becomes the final award should
the 30 day test period come and go with no written statement from you to this
BBB. '

That Mr. Ruderman decided that the "engine powertrain assembly"” in this award

should exclude the transmission is his own decision, regardless of what the
November 1983 CONSUMER REPORTS states. That Mr. Ruderman decided against a
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repurchase altogether or decided not to instruct the company to replace the

upholstery in his interim award is, again, his own judgement. You can reject
whatever decision he renders, and he has a wide range of possibilities, from
a full repurchase, to anything in between, to nothing.

As to reviewing your request for clarification, an arbitrator may, as with a
petition to modify, “accept it in whole or in part or reject it altogether".
The bottom line in all this is that the arbitrator may choose not to be as
technical in his approach to the award as either the customer or business
would like, and, in matters of repairs/replacements, may exclude items that .,
both of, or one of, the parties feel should be included.

Finally, there are just a few other issues which I feel warrant comment, the
first being the time taken to arrange for your arbitration hearing. With the
crush of cases this BBB is faced with, it behooves us to move them through
the system as quickly as possible. Delays mean an ever-increasing backlog. As
mentioned previously, you chose not to have Lisa Rosen oversee the July 12th
hearing because of General Motors recent acquisition of Hughes Aircraft.

Lisa Rosen is just one of a number of arbitrators who have heard cases for
the BBB the last 4 years and who work for Hughes Aircraft, a company that takes
community involvement very seriously and actively encourages its employees to
become involved in the type of community service the bureau offers, even to
the point of allowing its employees to perform this service during business
hours. Since you preferred not to use her, we then rescheduled your hearing
for August 19, 1985 with Mr. Ruderman presiding, suggesting as before that
you bring both cars to the hearing so that both issues could be addressed at
the same time. With a repurchase case, it is mandatory that an inspection be
conducted. However, you declined to bring both vehicles which meant, in
effect, that another hearing had to be scheduled. This, along with BBB
Automotive Mediation and Arbitration merging at this time, may account for
the delay in scheduling the second hearing. Whatever the reason for the delay,
I was no longer directly involved in the day-to-day scheduling of the cases.
All these factors probably contributed to the delay in scheduling your second
hearing.

You also stated that at the second hearing, Mr. Ruderman signed a blank
arbitration decision form in front of you and Mr, Mark Templin of GMC/
Oldsmobile Division., The only forms an arbitrator signs in the presence of

the disputants is his oath and their oaths, Like the decision, the arbitrator's
oath is notarized by the BBB Tribunal. The arbitrator does not sign his
decision until it is typed, more often than not by a BBB Tribunal. We encourage
the arbitrators to remain after the hearing, review the evidence, and draft
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their awards at that time, if they feel they can, so we may type them up and
mail them out as soon as possible., An arbitrator does have 10 days though to

write his decision, and a few elect to utilize all ‘10. Mr. Ruderman customarily
stays to write his award.

As to the allegation of collusion between Mr. Ruderman and certain BBB Staff
Members, and I do not know exactly what kind of collusion is being insinuated,
I can only say that Mr. Ruderman is an unpaid, citizen volunteer who owes no
particular allegiance to the BBB and who has offered to rule on disputes
between businesses and consumers when the occasions arise. I am certain he
would be most disturbed to learn of such an allegation.

Also, you mentioned that the BBB "appears to hold itself out as a friend of the
consumer"”, a consumer advocate of sorts. The truth-of-the-matter is that the
BBB is a non-profit corporation supported by business memberships, and, as a
part of its service to business, sponsors a complaint handling program that
attempts to mediate disputes between businesses and consumers. The final step
in that process, arbitration, utilizes citizen volunteers for the very purpose
of maintaining impartiality in the rendering of decisions. This use of unpaid,
citizen volunteers lends credibility to our program and encourages active
participation by community members looking to take part in a program that
offers solutions to disputes. The BBB takes no sides in arbitration 1ssues and
certainly does not favor one disputant over the other. Neither do the
arbitrators, who are judges and juries combined compared to the BBB Tribunals
who are just administrators. And that's all a BBB Tribunal is,.an administrator,
providing scheduling and secretarial services along with securing a time,

date, and place for the hearing, appropriating the necessary forms, and
advising on any questions about procedure,

The clarifications of the award you requested were reviewed by the arbitrator
and added to the decision, and, as such, should have been proofed more
carefully as (l1.) they should have been dated even though they were addendums
to the original award and (2.) the errors in spelling, along with the run-ons
should have been caught (i.e. "barrings" instead of "bearings", "glo plug
injector" instead of "glo plug" and "injectors").

As to the items you wished included, the replacement of the transmission and
the upholstery, Mr. Ruderman declined to include these in his interim award,
which again is his perogative as arbitrator and within the parameters of his
authoritye.

Finally, I believe your statement that "Mr. Ruderman has taken what could have
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been a simple buy-back decision and has created a very complicated decision
to execute." is the crux of all this back-and-forth correspondence, both
verbal and written. You wanted a repurchase on this second vehicle, did not
get it, and are now unhappy. As such, you can reject the arbitrator's. award
and proceed to court for which arbitration is an alternative, but not a
substitute. Perhaps this individual case is better suited to the forum of
court instead of arbitration after all. It is not a given that customers will
always win in arbitration, nor that arbitration is the best forum for all
cases, even automotive, which is one reason why automotive cases are non-
binding until the decision is formally accepted by the customer.

In any event, you must decide whether to accept the arbltrator s decision or
reject it, and soon. If I do not hear from you one way or the other within
15 days from the date of this letter, I will assume that you have rejected
Mr. Ruderman's decision, and this case Wlll be closed. At that point, you
may wish to proceed to court.

I thank you again for your kind patience and attention in this matter.

Sln/]-Y:

Carolyn Bollin
Director of Automotive Arbitration

CB/mp
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Mrs. Michael L. (Christina)Brummett
MAR 27 1986 1829 Granite Creek Road
' Santa Cruz, California 95065-9735

March 23, 1986
MAR 26 1986
Assemblywoman Sally Tanner
State Capitol, Room 4146
Sacramento, California 95814

Dear Assemblywoman Tanner;

Thank you for sendingAme a copy of Assembly Bill 3611. I
have read it thoroughly several times, and am very empressed! I
only wish it was in effect now, so that I would not have had to
go through all this tremendous frustration trying to get the LEMON

" LAW to work for me. I truly believed that our problems could be
solved without going through civil litagation, and I sure tried
everything I could think of to make it happeh, I only wish Ford
had wanted it resolved as badly as I did! AB 3611 covers every
problem we have found with the current law.

I would also like to thank you for contacting Mr. Richard
Dugally, Ford's representative in Sacramento, on our behalf, and
sending me copies of those letters. I must admit, his response
in March, and his lack of response in August, is exactly the kind
of thing we have dealt with, with Ford all along. In my opinion,
Ford hoped by ignoring us, we would go away. .But how can we? We
have been left with a car that is unsaleable! The dirt in the 3rd
bad paint job, has begun to flake off and is beginning to rust.
The severe stumble/hesitation still exists after having had 3
processors replaced, a MAP sensor replaced, an EGR valve replaced,
Throttle Position sensor replaced, and a new dlstrlbutor jinstalled.
I am scheduled to take our car in for warranty service one more
time tomorrow morning, and the dealer has told me if I will bring
my car in with an empty gastank, they will fill it with their gas
and set the engine timing to factory specifications. The '
dealer is trying to put the blame on all our problems on our gas,
because they cannot fix our car. Since we fill our car up at a local
station, they are aware of all the problems we have had with Ford, and
have assured us no problems exist with the gas! I am growing very
tired of the psycological warfare our dealer is using on us!!

I also received your letter with the names of the Consumer
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Protection Committee members. I will be sending each member, our
complete package. I also plan on attending the Consumer Protection
Commlttee hearings on Assembly Bill 3611, on April 3rd at 1:30 pm.

Assemblyman Sam Farr has supplied me with a copy of the California
roster, and I am in the hopes of sending each member of the California
Legislature a brief history of our case, in the hopes that any member
of the legislature not convinced how important Bill 3611 is, our
case may help convince them. You need to understand that I am afraid
after our experience with a new car and the current Lemon Law, to
buy another new car! I talked my husband into purchasing a new vehicle,
rather than a used one, "because it would be more dependable!!"

Was I ever wrong!

I am sending you a copy of a letter I recelved from Aaron H. Bulloff
Attorney at Federal Trade Commission, Cleveland Regional Office. I plan
on sending him further information on the Ford Consumer Appeals Board,
in the hopes that the Federal Trade Commission will do a thorough
investigation of Ford's dispute mechanism system.

I am sending my attorney's name, address and phone number. He
does handle LEMON LAW cases.

Attorney Mark Hasey
Fox & Hasey, An Association of Professional Corporations
313 Soquel Avenue, ( P.0. Box 99 )
Santa Cruz, California 95063
(4o8) 427-2112 .

I would like to bring to your attention, a very 1nterest1ng
thing we have discovered in our dealings with the Ford Organization.
I made a call to the Ford Consumer Appeals Board number on March 5,

‘concerning the two letters written the Board, and received by them

on 2-14 and 2-24, reguarding a rereviéw of our case dealing with only -
the safety problems. I was told that they had not even been opened,
or read, at that time, but I would be responded to by mail, once they
were opened. I called Ford National offices, after my call to FCAB numbe
to make sure that Ford was actually aware of my problems. I have
spoken several times to a Mr. Mike Kolin, a supervisor in Owner/
Manager relations. I was told I should have been contaeted by Ford'
Milpitas office some time back. He put me on hold, and reached Liz
Talbott, head of Owner/Manager relations at the regional office in
Milipitas. She told him I had been contacted. I assured him I had
not. He assured me I would be contacted by her, the minute we hung
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up. Some 2% hours later, I was called by Liz Talbott. She had taken
the opportunity to get my latest letters to the FCAB, and review them.
She asked me if we had filed suit, I said yes, that we were nearing
our time limit for filing, but that the FCAB was the speediest way

to resolve our problems. I desperately needed a safe and dependable
vehicle. She told me that the Appeals Board will not hear my case
since we have filed suit. This amazes me. She has called me as a
representative for Ford. She is, however, the Ford Consumer Appeals
Board Executive Secretary, but this gives her neither a vote or voice
on the Appeals Board, atleast that's the way it is suppost to be!
This seenms to me to be a conflict of interest, wouldn't you say?

This past week, I was contacted by Michael Mercer, regional Ford
Factory representative. I was told by him, that he had review our
file but would not be making any decisions on our case, his supervisor
would be handling it. I ask who is supervisor is and Liz Talbott's
name comes up one more time.

I have yet to be contacted by the Ford Consumer Appeals Board
stating that my case would not be ‘reviewed.

My Black Ford Mustang LX Convertible, has some sixty 3nxs"
bright yellow LEMONS on it. Each one with a date spent at the local
dealers body or service department. It has caused quite a stir in
numerous parking lots, but the response is always the same...wishes
of support and good luck. It makes a very vivid picture and the
condition of the car speaks for itself! I hope to have pictures of it
made soon.

Thank you for AB 3611, it is greatly needed!

v Sincerely,

s 7

Christina R. Brummett
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Federal Trade Commission

Cleveland Regional Office

Suite 500
The Mall Building
118 St. Clair Avenue
Cleveland, ()hig 442121:.2 o
Codc (216) 5
e August 7, 1985

Michael L. & Christina R. Brummett
1829 Granite Creek Road
Santa Cruz, California 95065

Dear Mr. & Mrs. Brummett:

Your file was referred to this office because our region encompasses Detroit. As you
probably know, the Federal Trade Commission cannot act as private counsel for individuals
in private disputes. I have read your materials, however, and wish to offer the following
thoughts.

Primarily, I think you should consider hiring a lawyer to represent you. First, as
noted, you are not bound in any way by the decision of Ford's Consumer Appeals Board.
Second, a lawyer can advise you as regards your rights under California law, on areas in
which the Commission cannot properly claim any expertise. Third, it strikes me that
notwithstanding the existence of any state lemon law, you would have two posible courses
of action. One would be a breach of contract action based upon a repainted car's being
delivered to you as opposed to one with an original finish. You contracted for the latter,
and I assume there is a substantial difference. The difference the in delivered product must
be substantial and material in order for a breach to have occurred, but I believe it can be
fairly argued that the appearance of a car is a substantial and material part of the creation
of a contract to buy a car. '

The other would be a violaticn of the Magnuson-Moss Act. Please note carefully
Section 104(a)(4) [15 U.S.C. 2304(a)4). It strikes me that three inadequate paint jobs can
be fairly argued to constitute a reasonable number of efforts. Note that under Section
110(d)X2) [15 U.S.C. 2310(dX2} a successful plaintiff can recover cost and expenses,
including attorney's fees.

The fourth reason to consider hiring an attorney is that your efforts, as perserving as
they have been, have not resulted in a resolution satisfactory to you. An attorney's
assistance might be helpful. The final reason is that you have over $17,000 invested in this
matter, more when finance charges are added. That is surely a substantial investment
worth protecting that justifies some expense for legal representation.
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1)

2)

3)

5)

6)

7)

8)

9)

COMMENTS ON AB 3611 - March 24, 1986

State warranty law requirement for state certification for a

3rd party arbitration program to be a qualified program under

the State Warranty Law (Lemon Law)

Redefinition to clarify vehicles covered by, or excluded from

the "Lemon Law" provisions

Sales tax refund

Prorata refund of unused portion of vehicle license fee.
State New Motor Vehicle Board arbitration of Temon cases.

State New Motor Vehicle Board certification of 3rd party
arbitration program.

Authority for New Motor Vehicle Board to assess fees to fund
its arbitration program.

Authority for New Motor Vehicle Board to determine "bad
faith" and thus provide basis for one party or the other to
pay all of the filing fees for arbitration (i.e., pay for
both parties.)

Prorata refund of unused portion of years registration fee
vehicle registration fee prorata refund.

(The)above ijs a listing of what the bill's provisions provide
for.
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March 27, 1986
Honorable Sally Tanner
Page two

Protection exceed the 60~day-1ImIt. . In Texas there Is a backlog
of more than 200 cases pending before Its state~run arbitration
program.

o AlA-Is also opposed to provisions In AB 3611 which require
that the .automobile manufacturers' programs be certified by the
New Motor Vehlicle Board as meeting the requirements of the
Federal Trade Commisslion regulatlions. -Any standards or -
regulations are subject to different Interpretations. It would
be Impossible to-administer a federal program that was subject
to Interpretations by .50 dlfferent states. Because of this
potentlal and confusingly no-win situation, we would oppose any
action which would have the State of Callifornia certifying
complliance with a federal standard.

o-In.addition, AlIA.-is -opposed to the section In AB 3611 as
currently written which allows a consumer full discretion over
whether -he recelves a replacement vehicle or refund 1 f the

- manufacturer cannot repair a particular problem within the terms
of the lemon law. Not-only Is the term vague with regards to
what 1t means to replace the -buyer's vehlicle "with a new motor
vehicle substantlially Identical", no consideration is glven to
the amount directly attributable to use by the buyer prior to
the time of nonconformity. - As written, this section also-
precludes other options for settlement which may be mutually
sa*lsfacfory to both the buyer and the manufacturer.

On-January-29,-1986,-AlA‘organlzed a meeting of bofh domestic
‘and forelgn manufacturers to meet with your staff and
representatives from the Department of Consumer Affalrs to
dlscuss our programs and to Indicate a willingness-to review the
kinds of complaints that your office, the Department and others
have recelved about our lemon law arbitration programs.  We also
stated -that.-we are willing to work with you on making any
changes -which may be needed. Agaln, we would llke to relterate
our request for a cooperative approach to look at fhese
problems.

Slncerely,

c.

Sarah C. Michael -
Au?omoblle lmporfers of Amerlca

cc: Members, Assembly Commlffee on Consumer Profecflon
Department of Consumer Affalrs
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. QGonne General Assembly

B

‘ JOINT COMMITTEE ON LEGISLATIVE MANAGEMENT
AN GREEN :

OFFICE OF LEGISLATIVE RESEARCH 18-20 TRINITY STREEY
DIRECTOR (203) 566-8400 HARTFORD, CONNECTICUT 06106

February 4, 1986

86-R-0037
TO: - Honorable John J. Woodcock, III
PROM: Office of Legislative Research ' L§
Mark E. Ojakian, Research Analyst tlol Law

RE: Lemon Law Arbitration Ca@ Arbr‘ra‘hom

You asked:

1. how many pending lemon law arbitration cases exceed
the 60-day limit,

2. what. the Department of Consumer Protection
perceives to be problem areas if there are delays
in holding arbitration hearings, and

- - 3. what steps the department is taking to rectify any
problems in scheduling hearings. =

SUMMARY

Oof the 32 lemon law arbitration cases scheduled for
hearings through March 5, 31 exceed the 60-day limit. The
Department of Consumer Protection indicates that the basic
problem areas are staffing, the prescreening process, and the
pool of technical experts. To reduce the current backlog of
arbitration cases, the department has proposed hiring
additional consumer information representatives, prescreening
cases on weekends, and hiring a technical expert.

ARBITRATION CASES

The law requires an arbitration panel to render a
decision after a hearing in a lemon law case within 60 days
of a consumer's filing a request for arbitration, CGS §
42-181(c). The department currently has 32 cases scheduled
for a hearing from January 28 to March 5. Of these cases, 31
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exceed the 60-day 1limit by an avérage of about 25 days.
Enclosed is a copy of the current docket of lemon law cases.

DEPARTMENT RESPONSE TO DELAYS

The department has identified three basic problem areas
which have caused scheduling delays.

staffing Levels

' The department indicates that the lemon law unit does
not have adequate staff to monitor all the deadlines
throughout the process. 1f deadlines are not met at various

stages, the hearings will probably not be held within the
statutory time limit. '

The department has hired a temporary consumer
information representative effective December 31, 1985
through June 5, 1986.  His responsibilities will include
scheduling and staffing of hearings and monitoring cases
throughout the process. They have also included an
additional consumer information representative as a budget
option in the governor's FY 1986-87 budget.

Prescreening Process

The law requires a panel of three arbitrators to review
a consumer's request for arbitration and determine
eligibility - within five days of the filing date, Conn.
Agencies Reg. § 42-102-8. This prescreening panel is
distinct from the arbitration panel that hears the case. The
department indicates that the prescreening process is very
time consuming due to the number of cases and the
availability of arbitrators and it is difficult to complete
this process within the five days. A delay in ‘the initial
stage leads to a delay in the entire process.

The department has begun scheduling arbitrators on
saturdays to review all cases received during that week.

Technical Experts

The .law requires that a pool of volunteer technicall

experts be available to assist arbitration panels in lemon
law cases. According to the department, the pool has
diminished causing difficulty in scheduling. some of the
original pool of technical experts has indicated that they

will not serve without compensation thereby eliminating them
from consideration.

The department has suggested paying technical experts
for their services .to ensure an adequate number and help
alleviate scheduling difficulties. Toward this end they have
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included the hiring of a technical expert as a budget option
in the governor's FY 1986-87 budget. This technical expert
would replace the volunteer pool of experts.

MEO:npp
8

Enclosure
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MOTOR VEHICLE MANUFACTURERS ASSOCIATION G’

) of the United States, Inc.
300 NEW CENTER BUILDING ¢ DETROIT, MICHIGAN 48202 ¢ AREA 313-872-4311

1107 9th ST., SUITE 1030 - SACRAMENTO, CALIFORNIA 95814 - AREA 916-444-3767

ROGER B. SMITH, Chairman
THOMAS H. HANNA President and Chief Executive Officer

March 27, 1986

The Honorable Sally Tanner \N\?\% A '\936
California Assembly

State Capitol, Room 4146

Sacramento CA 95814

.Dear Assemblywoman Tanner:

The Motor Vehicle Manufacturers Association of the United States,
Inc. (MVMA)* appreciates this opportunity to express its views about
Assembly Bill 3611.

As you know, the members of MVMA have in recent years put forth a
tremendous effort to resolve consumer complaints. A key element to the
resolution of consumer problems has been the operation of informal dispute
settlement mechanisms which have gone a long way toward resolving com-
plaints in an expeditious manner. The establishment of an additional
mechanism, in the form of a state-run arbitration program, would serve
to impose additional costs and administrative burdens on the dispute
resolution costs while being of dubious benefit to consumers who presently
have access to manufacturers' informal dispute resolution systems.

Moreover, other states' efforts to conduct dispute resolution pro-
grams have been unsuccessful and in some instances have resulted in
greater confusion and inconvenience to consumers. A Connecticut news-
paper article describing some of that state's problems with its arbitration
system is attached. - '

Currently manufacturers make every effort to satisfy California
customers and accommodate -their particular interests if and when there is
a need to replace a vehicle or reimburse a consumer. MVMA believes that

*MVMA is.the trade association of U.S. automobile, truck and bus
manufacturers. Its member companies, which produce more than 98 percent
of all domestic motor vehicles are: AM- General Corporation; American
Motors Corporation; Chrysler Corporation; Ford Motor Company; General
Motors Corporation; Honda of America Mfg., Inc.; M.A.N. Truck & Bus
Corporation; Navistar International Corporation; PACCAR Imnc.; Volkswagen
of America, Inc., and Volvo North America Corporation.

TLX NO. 1009770 AUTOMAKERS DET - ‘ . 1260
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AE| A.E. Davis and Comp {/

D 925 L Street, Suite 390 e Sacramento, CA 95814 ¢ (916) 441-4140

March 27, 1986 5

]
A <

The Honorable Sally Tanner
California State Assembly
State Capitol

Sacramento, CA 95814

Dear Sally: Re: Your AB 3611

A month ‘ago you wrote a thoughtful and. comprehensive letter concerning
the introduction of your AB 3611 to amend the current so-called "Lemon
Law", originally enacted in 1982. As you recall, Al Davis and Chrysler
Corporation worked diligently with you and your staff to create a workable
Arbitration Board program.

Over these intervening years Chrysler people have strived to improve the
Chrysler arbitration system so that it complies with both the Federal and
State laws and regulations and implements basic principles of fairness
for the consumer.

The large percentage of cases that come to the Board's attention are success
-fully settled. Only a small proportion result in letters or phone calls
to their legislators. We certainly would not claim that the system is work-
ing perfectly, but we do maintain that it is working satisfactorily and
that the law really does not need significant change. :

Surely, creating a new state bureau or agency to perform the arbitration
board function would only serve to confuse the public, if it is designed
to serve as an alternative choice. Two parallel systems seem not very ef-
ficient, and certainly more costly. If a state-run system is to supplant
the private sector system, one should be aware of the comparative slowness
and inefficiency of this approach. In at least one state with a state-run
dispute resolution process, the backlog of cases has exceeded one full
year. ~ :

Sally, we appreciate your conscientious concern for California consumers
and we of Chrysler share that concern. We will have two of our top spokesmen
out from Detriot to explain our evaluation of the various changes proposed
in your bill. In the bill's present form we must register Chrysler's op-
position.

Thank you for your consideration.

Very truly yours,

LeRoy E. LyOn, Jr.
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Box 862

Palos Verdes Estates,
Ca. 90274-0214

Mar. 26, 1986

Assemblywoman Sally Tanner
State Capitol

Sacramento, Ca. 95814
Attn: Marty Hinman

Dear Ms. Hinman:

When I returned last night, I received the messages that you left
on my answering machine. I must leave again this morning for a trip to
Denver so I am trying to get the most pertinent information to you as
soon as possible so that you may digest it before the hearing on April 3.

My complaints are not only against General Motors and the defective
cars, but also against the local and head offices of the BBB as you will
read in my detailed letters.

I have only a few minutes to write, copy the letters and get them
in the mail so I cannot write you a one or two page summary. According
to Mr. Ditlow of the Center for Auto Safety, my case is not an isolated
~one. The BBB arbitration process is totally unsatisfactory. I pity
the average citizen who would try to go through what I have. I have
invested hundreds of hours on these cases. It took me over 100 hours
just to write up the two cases and prepare over 50 exhibits.

Very truly yours,

E.

Norman E. Witt, Sr.
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March 27, 1986

The Honorable Sally Tanner
California State Assembly
State Capitol

Sacramento, CA 95814

Dear Sally: Re: Your AB 3611

A month ago you wrote a thoughtful and comprehensive letter concerning
the introduction of your AB 3611 to amend the current so-called "Lemon
Law", originally enacted in 1982. As you recall, Al Davis and Chrysler
Corporation worked diligently with you and your staff to create a workable
Arbitration Board program.

Over these intervening years Chrysler people have strived to improve the
Chrysler arbitration system so that it complies with both the Federal and
State laws and regulations and implements basic principles of fairness
for the consumer. :

The large percentage of cases that come to the Board's attention are success
-fully settled. Only a small proportion result in letters or phone calls
to their legislators. We certainly would not claim that the system is work=-
ing perfectly, but we do maintain that it is working satisfactorily and
that the law really does not need significant change.

Surely, creating a new state bureau or agency to perform the arbitration
board function would only serve to confuse the public, if it is designed
to serve as an alternative choice. Two parallel systems seem not very ef-
ficient, and certainly more costly. If a state-run system is to supplant

925 L Street, Suite 390 ¢ Sacramento, CA 95814 ¢ (916) 441-4140 8/\

the private sector system, one should be aware of the comparative slowness

and inefficiency of this approach. In at least one state with a state-run
dispute resolution process, the backlog of" cases has exceeded one full
year. '~

Sally, we appreciate your conscientious concern for California consumers
and we of Chrysler share that concern. We will have two of our top spokesmen
out from Detriot to explain our evaluation of the various changes proposed
in your bill. In the bill's present form we must register Chrysler's op-
position.

Thank you for your consideration.

Very truly yours,

LeRoy E. LySn, Jr.
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MOTOR VEHICLE MANUFACTURERS ASSOCIATION

) of the Unirted States, Inc.
300 NEW CENTER BUILDING e DETROIT, MICHIGAN 48202 ¢ AREA 313-872-4311

1107 9th ST., SUITE 1030 - SACRAMENTO, CALIFORNIA 95814 - AREA 916-444-3767

ROGER B. SMITH, Chairman . )
THOMAS H. HANNA, President and Chief Executive Otﬁcgr March 27 , 1986

iR 31 9%

The Honorable Sally Tanner
California Assembly

State Capitol, Room 4146
Sacramento CA 95814

Dear Assemblywoman Tanner:

The Motor Vehicle Manufacturers Association of the United States,
Inc. (MVMA)* appreciates this opportunity to express its views about
Assembly Bill 3611. :

As you know, the members of MVMA have in recent years put forth a
tremendous effort to resolve consumer complaints. A key element to the
resolution of consumer problems has been the operation of informal dispute
settlement mechanisms which have gone a long way toward resolving com-
plaints in an expeditious manner. The establishment of an additional
mechanism, in the form of a state-run arbitration program, would serve
to impose additional costs and administrative burdems on the dispute
resolution costs while being of dubious benefit to consumers who presently
have access to manufacturers' informal dispute resolution systems.

Moreover, other states' efforts to conduct dispute resolution pro-
grams have been unsuccessful and in some instances have resulted in
~greater confusion and inconvenience to consumers. A Connecticut news-
paper article describing some of that state's problems with its arbitration
system is attached. ' '

Currently manufacturers make every effort to satisfy California
customers and accommodate their particular interests if and when there is
a need to replace a vehicle or reimburse a consumer. MVMA believes that

*MVMA is the trade association of U.S. automobile, truck and bus
manufacturers. Its member companies, which produce more than 98 percent
of all domestic motor vehicles are: AM General Corporation; American
Motors Corporation; Chrysler Corporation; Ford Motor Company; General
Motors Corporation; Honda of America Mfg., Inc.; M.A.N. Truck & Bus
Corporation; Navistar International Corporation; PACCAR Inc.; Volkswagen
of America, Inc., and Volvo North America Corporatiom.

TLX NO. 1009770 AUTOMAKERS DET _ 1267



The Honorable Sally Tanner -2 - March 27, 1986

an arbitration system rum by the state will only create an additional
layer of bureaucracy between consumers and their satisfaction. The
purpose of an informal dispute program is to help consumers expedite

their motor vehicle problems. These proposed amendments could lead to
greater frustration and delay to the consumer.

Singderely,

James W. Austin
Public Affairs Manager
Pacific Coast Region

TWA/eb

cc: Members, Assembly Consumer Protection Committee
Jay DeFuria, Consultant
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VAR 28 1080
N
FACT SHEET Lt HP G S
. AB 3611
The concern has been raised that the problem of delays
encountered by the Connecticut Department of Consumer
Protection (DCP) in administering the provisions of the

Connecticut "Lemon Law" will also plague the New Motor Vehicle

Board should AB 3611 be enacted into law.

According to recent reports, it is taking an average of 25
days more than the legal maximum of 60 days for the Connecticut
DCP to hold these arbitration hearings. This delay is due to a
tremendous backlog of éases awaiting hearing. There is
considerable concern and consternation in Connecticut that this
backlog will continue to grow and thus frustrate the intent of
the legislation, whiéh was to provide an expeditious and viable

remedy for purchasers of defective vehicles.

The Connecticut backlog is due, at least in part, to-the
structure of the law itself. Under Connecticut law, . any
consumer who wishes to utilize the DCP formal arbitrétion
process can do sO simply by placing a telephone call or

requesting an arbitration hearing in writing.

The legislation proposed by AB 3611 has a provision which
will ensure that a backlog'of disputes awaiting hearing does
not occur in california. Pursuant to the provisions of AB

3611, a consumer who seeks to utilize the New Motor Vehicle

7

cO </l
{
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Board's arbitration process must first submit the dispute to
the staff, of the Board for informal mediation. Mediation of
these types of disputes is an activity in which the Board is
currently engaged by application of Vehicle Code section
3050(c)(2). It is the Board's experience that the vast
majority of such disputes are settled amicably during this
mediation phase. Under AB 3611, a consumer whose dispute is
not settled at the mediation phase may then and only then

request formal arbitration.

It is expected that requiring mediation of disputes prior
to formal arbitration will significantly reduce the number of
these matters that actually go to arbitration. As such, the
backlog of cases with which connecticut is confronted should

not occur in california should AB 3611 be enacted into law.

A concern has also been raised about section 3050.9, which
is added to the Vehicle Code by AB 36l1l. section 3050.9(a)
requires that the Board establish a schedule of fees to fund
the arbitration program which includes a fixed annual fee to be
charged each manufacturer, manufacturer branch, distributor,
and distributor branch. The concern which has been raised by
some domestic manufacturers is that this provision will require
that they pay a large annual fee to fund the Board's program as
well as funding théir own industry program, if one exists.
‘These manufacturers contend that such a fee structure would

therefore result in an undue and excessive burden on them.
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puring the first year of operation of the program, should
the provigions of AB 3611 be enacted, the fixed annual fee
which will be charged the manufacturers and distributors will
Abe sufficient to provide funding adequate to cover the start-up
costs associated with the program. The start-up costs for the
first year are estimated to be approximately $610,000 with an
additional $649,000 per year for operational costs. In
subsequent years, funds generated by fees charged with respect
to each request for arbitration filed with the Board are
expected to be sufficient to cover the operational costs of the

program.,

puring 1984, gross sales for domestic manufacturers and
foreign distributors in california alone were approximately
$11.6 Billion. The annual fee charged of each manufacturer,
distributor, and branch which will be wused to fund the
activities associated with certification by ‘the Board the
industry arbitration programs, will be completely insignificant
as compared to the profits these licensees are making from
sales in California. As such, the manufacturers' concerns with

respect to this annual fee are not well founded.
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DISTRICT ATTORNEY

ARLO SMITH ROBERT M. PODESTA
DISTRICT ATTORNEY : & CHIEF ASSISTANT
DISTRICT ATTORNEY

SAN FRANCISCO

880 BRYANT STREET, SAN FRANCISCO 94103 TEL. (415) 553-1752

March 28, 1986 RS 1 g

Assemblyman Robert C. Frazee
State Capitol
Sacramento, CA 95814

Dear Assemblyperson Frazee

Weare writing to lend our support to Assembly Bill
3611 which will strengthen the effectiveness of the Lemon Law.
As this office frequently receives complaints from consumers
regarding new car purchases, we have been greatly aware of the
difficulty in resolving these complicated problems in a fair
and timely manner.

Several staff members who have participated in the
arbitration programs sponsored by Autocap and the Better
Bussiness Bureau have reported their concerns: that due to
heavy caseloads, the arbitration panels often did not get the
complaints within the time guidelines currently established;
that panelists were often confused about terminology such as
what really constituted a "major defect'; and that certain
manufactueres stalled in buying back cars after the panel had
arbitrated in the consumer's favor. .

With the establishment of a New Motor Vehicle Board
run by the state and the other changes recommended by AB 3611,
consumers will be afforded the chance to resolve their
grievances in a now thorough and equitable manner consistent
with California Law and Federal Trade Commission Regulatioms.
We believe that AB3611 will have a substantial effect in
offering uniformity and impartiality to the treatment of
consumer new car complaints.

Sincerely,

ARLO SMITH
Distric

Robert Perez
Attorney In Charge
Consumer & Environmental
Protection Unit

AS/RHP/tgb/pd 1274
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Mary Solow
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Co mer Federation of California

P.0O. Box 27066, Los Feliz Station, Los Angeles, California 90027

March 28, 1986

Jay De Furia

Committee Consultant

Assembly Consumer Protection Committee
State Capitol

Sacramento, CA 95814

LEGISLATIVE ADVOCATE
Harry Snyder

1535 Mission Street

San Francisco, Calif. 94103

(415) 431-6747

Re: Support for A.B. 3611 (Tanner)

Dear Mr. De Furia,

The ‘Consumer Federation of California representing
150 organlzatlons and millions of Californians urges you

to~support:A,B.". 3611 (Tannér) when it is heard by the

Assembly Consumer Protection Committee on April 3, 1986.
This bill will strengthen our current "lemon law," and
provide additional protections to new car buyers.

Presently, when manufacturers are unable
a defective car, they must either replace the
give the buyer a refund. However, buyers are
the right to choose which remedy they prefer.
explicitly allows the buyer to choose whether
replacement car, or a refund.

to repair
car, or

not given
A.B. 3611
he wants a

The bill also ensures that the manufacturer, not
the buyer, bears the loss of any increase 'in cost of a
replacement vehicle. It also explicitly provides that
the manufacturer pays the sales tax, license fees, and
registration fees for the replacement.

This bill protects new car buyers' rights to full
and fair compensation for defective cars. We urge your
support of this important measure.

Singerely,

' s é ' . | .
Harry/M. Snydédr, Legislative Advocate
Consumer Federation of California
cc: Assemblywoman Sally Tanner

Consultant, Assembly Consumer Protection Committee
Committee Members
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Cons er Federation of California

P.O. Box 27066, Los Feliz Station, Los Angeles, California 90027
March 28, 1986

LEGISLATIVE ADVOCATE
Jay De Furia Harry Snyder

Committee Consultant 1535 Mission Street

Assembly Consumer Protection Committee Zﬁfg’;ﬁfﬁ;’ Calif. 94103
State Capitol ‘
Sacramento, CA 95814

Re: Support for A.B. 3076 (Frazee)

Dear Mr. De Furia,

The Consumer Federation of California representing 150
organizations and millions of Californians urges you to
support A.B. 3076 (Frazee) when it is heard by the
Assembly Consumer Protection Committee on April 3, 198s6.
This bill would update consumer protections in mail
order transactions, to protect those who order by

" telephone and pay by credit card.

The existing mail order provisions do not address the
rights of consumers or businesses who order and pay by
telephone with credit cards, since when the existing
statute was passed, such transactions did not take
place. 1In order to ensure that consumer protections
keep pace with this new transaction technology, A.B.
3076 explicitly brings these types of transactions
within the.coverage of our mail order statutes.

This bill also eliminates the confusion that has been
created by the present statute's divergence from federal
regulations. Currently, the FTC requires mail order
businesses to respond to orders within 30 days, while
California statutes allow six weeks. A.B. 3076 makes
the time frame uniform, by altering the present response
time to conform to the federal standard.

A.B. 3076 provides needed updates in protection for
consumers and business who order by mail. We urge your
support of this important measure.

Sincerely,

Harry Snyder

Legislative Advocate

Consumer Federation of California
cc: Assemblyman Robert Frazee

Consultant, Assembly Consumer Protection Committee
Committee Members
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Publisher of Consumer Reports

March 28, 1986

Jay De Furia
Committee Consultant

Assembly Consumer Protection Committee
State Capitol .
Sacramento, CA 95814

Re: Support for A.B. 3611 (Tanner)

Dear Mr. De Furia,

Consumers Union, nonprofit publishers of Consumer Reports
_magazine, urges you to support A.B. 3611 when it is heard by the
Assembly Consumer Protection Committee on April 3, 1986. This
bill would strengthen the existing "lemon" law, to provide
additional protections to new car buyers.

While present law provides that manufacturers unable to
repair defects must either replace the vehicle or reimburse the
buyer, A.B. 3611 explicitly allows buyers to choose which remedy
they prefer. The bill also provides for arbitration through the
New Motor Vehicle Board, so that disputes between buyers and
manufacturers can be efficiently resolved, and the buyer's
interest protected.

These measures would put buyers on more equal footing with
manufacturers in the bargaining process, and help ensure that

buyers get what they pay for. We urge your support of this
important strengthening of our "lemon law."

Sincerely,

udith Bell

Policy Analyst
West Coast Regional Office
Consumers Union of U.S., Inc.

cc: Assemblywoman Sally Tanner

Consultant, Assembly Consumer Protection Committee
Committee Members

1535 Mission Street, San Francisco, Ca. 94103 1277 £
(415) 431-6747



Publisher of Consumer Reports

March 28, 1986

Jay De Furia

Committee Consultant

Assembly Consumer Protection Committee
State Capitol

Sacramento, CA- 95814

Re: Support for A.B. 3076 (Frazee)

Dear Mr. De Furia,

Consumers Union, nonprofit publishers of Consumer Reports
magazine, urges you to support A.B. 3076 (Frazee) when it is heard
by the Assembly Consumer- Protection Committee on April 3, 1986.
This bill would update consumer protections in mail order sales,

explicitly protecting those who order by phone and pay with credit
cards.

Existing law does not address mail order transactions paid for
over the telephone with credit cards, since it was drafted before
such transactions were used. Provisions also conflict with
applicable federal regulations.

A.B. 3076 will bring sales made by telephone and paid by credit
cards explicitly within the coverage of our consumer protection
mail order statutes. It will also alter time frames to coincide
with federal regulations, requiring that mail order businesses
respond to orders within 30 days, rather than six weeks.

We urge your support of this important protective measure.

Sincerely,

<

Judith Bell

Policy Analyst

West Coast Regional Office
Consumers Union of U.S., Inc.

cc: Assemblyman Robert Frazee
Consultant, Assembly Consumer Protection Committee
Committee Members

1535 Mission Street, San Francisco, Ca. 94103 1278 -zs3-
(415) 431-6747



Publisher of Consumer Reports APP 2 ‘-‘m.

March 31, 1986

Jay DeFuria

Committee Consultant
Consumer Protection Committee
State Capitol -

Sacramento, CA 95814

Dear Jay:

Due to a secretarial error you were not sent the proper
copies of our letters of support for A.B. 361l1(Tanner) and A.B.
3076 (Frazee). Enclosed are copies of the letters which were sent
to committee members. I hope this didn't cause any
inconvenience. :

h Bell, Policy Analyst
Coast Regional Office
Consumers Union of U.S., Inc.

1535 Mission Street, San Francisco, Ca. 94103 1279
(A16Y AR1ATAT Gy
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( IRG) CALIFORNIA PUBLIC INTEREST RESEARCH GROUP
—

March 31, 1986

Assembly Committee on Consumer Protection
The Honorable Robert Frazee, Chairman
State Capitol

Sacramento, CA 95814

Dear Assemblyman Frazee:

California's new car Lemon Law needs a tune-up, and 1 am writing to ask you
to be the mechanic by supporting AB 3611 (Tanner) and strengthening
amendments suggested in the attached fact sheet. ‘The bill will be
considered in the Consumer Protection Committee on Thursday, April 3.

If you're not already convinced by the numerous stories in the newspapers
and on television that the Lemon Law needs retorm, then read the following
true story (the names have been changed):

Gary and Rebecca Kirchner purchased their new car im March, 1984  for
$13,000. .

After having various defects repaired (for instance, the fuel pump was
replaced four times), the Kirchners found that when driving along the
freeway at 55 miles per hour, their $13,000 new car stalled--lost
power, just like that--for 6-10 seconds. This happened intermittently,
sometimes on the freeway, and sometimes when decelerating. They were
told that it was a faulty computer part. But even after "repairs,” the
problem recurred.

These weren't the only problems. Various malfunctions required the
Kirchners to take their new car into the shop, on warranty, to have
much of the engine replaced (the manifold was replaced twice).

1t was clear to the Kirchners that they had a lemon, and they read that
the state had a law which, they thought, gave them some rights as lemon
owners: if four or more repair attempts are made on the same problem on
a new car, or if the car is out of service for a total of 30 days (for
any number of problems), then the owners could get a refund or
replacement.

As fequiréd by the law, they asked for arbitration. Though the law
says the arbitration hearings must occur within 40 days, the Kirchners
had to wait three months.

Finally, a year after they bought the car, they got an arbitration
hearing. It seemed like a pretty clear case: - the car had been in the
shop more than 100 days, and it was still stalling on the freeway.
They expected a refund or replacement.

Bay Ares Regional Office Los Angeies Regional Office . San | Office

48 Shattuck Square, 111 1680 Corinth Avenue et Logisiative Office .
187 Uiric Street, Sult
Berkeley, CA 84704 Waest Los Angeles, CA 80025 Al elhin & 909 Twalfth Street, Suite 205
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But the arbitrator, who was purposely not trained in the specifics of
the Lemon Law, allowed the manufacturer to deduct an amount for the
time the Kirchners owned the car. Even though the law says the
consumer is to be charged for "use" only until the defects in the car
first surfaced, the arbitrator used the current blue book value of the
car—-nearly a year after the Kirchners first took the car in for
repairs.

Feeling slighted by the law, the Kirchners refused the offer of $5000--
less than half the purchase price. ("We paid $8000 to use a defective
car for a year?" they thought). The manufacturer made a new offer: an
extended warranty to fix the car "one more time" with a new "miracle
part" that would stop the stalling. Lacking the time or money to

go to court, the Kirchners finally gave in and accepted the offer.

Ninety days after the miracle fix, the car started stalling on the
freeway again. The Kirchners gave up and traded the car in.

If this was an isolated incident--just one couple's experience with the
Lemon Law—-it would be a horror story. But this is a common experience.
That makes it a disaster.

AB 3611, and the strengthening amendments in the attached fact sheet, would
address many of the problems consumers are having with the Lemon Law.
CalPIRG asks for your support when this bill is heard in the Consumer
Protection Committee on Thursday.

If you have any questions, feel free to call me in the Los Angeles office,
or Bob Shireman at the Legislative office.

Sincerely,

Carmen Gonzalez
Consumer Program Director

cc: Assemblywoman Tanner

Members of the Consumer Protection Committee.
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(CamIRG) CALIFORNIA PUBLIC INTEREST RESEARCH GROUP

FACT SHEET: IMPROVING THE NEW CAR LEMON LAW

BACKGROUND

California's warranty law, the Song-Beverly Warranty Act, applies to all
consumer products that are sold with written warranties. While the written
warranty is in effect, manufacturers are responsible for making any
necessary repairs, and are required to refund the purchase price or replace
the product if it cannot be repaired after a "reasonable number of
attempts." '

In 1982, legislation authored by Assemblywoman Sally Tanner amended the
Song-Beverly Warranty Act to clarify what is meant by a "reasonable number
of attempts" to repair a new motor vehicle. This amendment is known as the
"lemon Law" and establishes remedies for the consumer whose newly purchased
vehicle is substantially impaired.

The Lemon Law amendment went into effect in January, 1983 and applies to new
motor vehicles that are primarily for personal or family use. The Lemon Law
does not apply to used cars.

The Lemon Law requires consumers and manufacturers to use arbitration
through a "qualified" third party dispute resolution program before
resorting to costly, protracted litigation in resolving their disputes.

However, the Lemon Law is not providing consumers with a fair and speedy
remedy for their lemon car problems. There are a number of problems with
the law, some of which are addressed by reform legislation:

PROBLEM #1: ARBITRATION PANELS DO NOT ABIDE BY LEMON LAW PROVISIONS

Many decisions take much longer than the 40 day limit written in the Lemon
Law. Arbitration programs often do not use the criteria set forth in the
law (i.e. four or more repair attempts or service longer than 30 days) as a
basis for awarding refund or replacement. Some arbitration programs do not
even train their arbitrators in the Lemon Law, which means they are making
decisions without taking into consideration state law. Finally, many
programs do not fully comply with the Federal Trade Commission's guidelines
for third party dispute resolution programs, despite provisions in the Lemon
Law requiring them to do so.

AB 3611 (Tanner) requires that arbitration programs be certified by the New
Motor Vehicle Board as meeting the requirements of the Lemon Law, including
the FTC arbitration guidelines. The bill provides for the Board to
establish its own arbitration program. Consumers would have the option of
using a certified program or the Board's program, but not both. If a
certified program fails to meet the procedural requirements of the law, a
consumer could ask the Board to take over the arbitration.

In addition, the bill should be amended to require arbitrators to use the -

Bay Area Reglonat Offios Los Angeles Regional Office

8an D ional Office
48 Shattuck Square, #11 1680 Corinth Avenue 21:7 ull.r?:;t::et. Sulte B @m gt"rol:t' Suite 205
a:gm:&fz 04704 Waest Los Angeles, CA 90025 San Diego, CA 92111 Sacramento, CA 9'5614
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Lemon Law criteria in making their decisions. In order to evaluate the
programs' effectiveness, arbitration boards should be required to keep
detailed records, open to public inspection.

PROBLEM #2: 'DEDUCTION FOR USE' PROVISION ABUSED.

When the manufacturer reimburses the consumer the purchase price of the
vehicle, the manufacturer is entitled to deduct an amount directly
attributable to use of the car by the consumer prior to discovery of the
problem. The calculation of this deduction has been a major source of
disagreement between manufacturers and new car buyers. Manufacturers often
seek an unreasonably high deduction by using commercial car rental rates.
Furthermore, the time at which the deduction for use ends often is decided
unfavorably against the consumer.

AB 3611 does not address this problem.

The bill should be amended to limit the deduction to no more than an amount
equal to the fraction of the number of miles drived by the consumer before

the consumer first notified the dealer of the problem, over an assumed car
life of 100,000 miles. : :

PROBLEM #3: CONSUMERS' COSTS NOT REIMBURSED.

After ruling for the consumer, some arbitration boards insist that the
consumer take a replacement car even though they would prefer a refund, or
vice-versa. Furthermore, consumers often must pay such costs as sales taxes
and license fees on the lemon car, or must pay rental car charges and towing
fees because of a defect that was the responsibility of the manufacturer.

AB 3611 gives the buyer the option of choosing either a replacement or a
refund. If the buyer opts for a refund, the purchase price plus sales tax
and unused license and registration fees must be refunded by the
manufacturer. If the buyer opts for a replacement, the manufacturer must
pay the sales tax and license and registration fees for the replacement
vehicle. Provisions are added to tax and vehicle licemse law to allow the
manufacturer to recover refunded sales tax and unused license and
registration fees from the state.

The. bill should be amended to ensure that consumers also are reimbursed for
towing and rental car charges, as well as any other incidental damages
necessitated by the defective automobile.

PROBLEM #4: ARBITRATORS RELY ON MANUFACTURER'S EXPERTS -

Because arbitrators generally do not have expertise in auto mechanics, they
often rely on mechanics supplied by the manufacturer to provide an
evaluation of the supposed lemon car. These mechanics obviously have a
conflict of interest.

AB 3611 does not address this problem.

The bill should be amended so that independent technical experts, who do
not have an interest in any party in the proceeding, are used.
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PROBLEM #5: CONSUMER NOT AWARE MANUFACTURER MUST BE NOTIFIED.

Current law requires the consumer to directly notify the manufacturer of the
problem with the automobile, but the law does not say how or when to do so.
This has caused buyers to be denied refund or replacement because some
arbitration programs have claimed the manufacturer did not receive adequate
notice of its dealer's repeated failure to repair the vehicle. The buyer is
then required to submit to still more repairs in order to allow the
manufacturer additional opportunities to repair the vehicle.

AB 3611 does not address this problem.

It is unrealistic to expect the consumer to know how and when to notify the
manufacturer. Instead, the bill should be amended to require the dealer—-
who is the one doing the repairs--to notify both the consumer and the
manufacturer once the car has been in the shop three times for the same
problem or 15 days for any number of problems (during the one year/12,000
mile period). The dealer's failure to notify the manufacturer should not
in any way jeopardize the consumer's rights under the law.

PROBLEM #6: CONSUMERS NOT PROTECTED FROM USED LEMONS.

There are no provisions in current law for what manufacturers may do with
lemon vehicles which have been bought back from consumers. Without
regulation, a manufacturer may resell the same vehicle as a used car without
fixing or informing the consumer of the major defects.

AB 3611 does not address this problem.

The bill should be amended to prohibit the resale of unrepaired lemons, and
to require disclosure that the car was a lemon.

5 - 1
SAN FRANCISCO XAM R November 17, 1985

Improve that lemon law

FTER THREE YEARS of mixed results,
California’s “lemon law,” designed to pro-
tect buyers of defective automobiles, is in
need of a tuneup. The law is by no means a
total failure, but it has loopholes large

enough to drive, say, a subcompact through..

Assemblywoman Sally Tanner, D-El Monte,
who wrote the bill, plans to submit revisions

to_the legislature in January. She says such

‘changes are needed to ensure that consumers

who buy “lemons” will get their vehicles
fixed or replaced, or receive cash value —
and in a reasonable amount of time.

The law now entitles the buyer of a new
car to a replacement or refund if the vehicle
“is less than a year old or has been driven
fewer than 12,000 miles; if the malfunction is
- covered by warranty and significantly re-

duces the auto’s vajue or safety; and if four or -

ms)rc attempts have been made to correct the
problem or the auto has been out of service
more than 30 days for repairs. :

Those provisions secem reasonable, but
there is a further requirement that has
caused some problems: Buyers must go

‘through arbitration before they can use the

lemon law or seck redress in the courts.
There are four arbitration panels statewide,
all funded by car manufacturers.

Consumers have complained that the pan-
cls allow the manufacturer too many chances
to repair the vehicles, that claims have been
unfairly denied and that panel decisions are
reached too slowly. Moreover, there is no
state agency to monitor the panels’ compli-

- ance with pertinent federal guidelines.

. We commend Tanner’s efforts to revise the
law, and particularly her suggestion that a
state-operated arbitration program is in or-
der. The current panels, run in large degree
by auto manufacturers, are unlikely to enjoy
the full confidence of the consumers they are
supposed to protect.
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STATE OF CALIFORNIA—-STATE AND CONSUMER SERVICES AGENCY g GEORGE DEUKMEJIAN, Governor

" DEPARTMENT OF D1VISION OF CONSUMER SERVICES

LEGAL SERVICES UNIT

- 1020 N STREET -

- SACRAMENTO, CALIFORNIA 95814
TELEPHONE: (916) 445-5126

- SYNOPSES OF RESPONSES TO
AUTOMOBILE WARRANTY REPORT AND QUESTIONNAIRE

March 1986

.Following are synopses of the responses to the .
department's New Car Lemon Law Report and Questionnaire
(September 1985). Copies of the responses are available for
inspection at the department's offices in Sacramento. The
full names of the respondents appear on the last page of this
document. Those who would like to inspect the responses or
receive a copy of the Report and Questionnaire should contact
the department's Consumer Liaison Section at (916) 445- %t?t

1.0 GENERAL CONCEPTS

The California State Automobile Association reported that
it receives about 50 to 60 telephone 1nqu1r1es per month
regarding the New Car Lemon Law. Those who inquire typically
request general information about the law. Responses are
based upon the department's pamphlet, Lemon-~-Aid For New Car

" Buyers. “"Consultation with an attorney is recommended to
those callers who feel that they may be entitled to a refund
or replacement.”

The California State Automobile Association said that it

has no first hand information to indicate whether or not the

. " New Car Lemon Law is actually providing the recourse that was
intended for new car buyers. It went on to state that:

"The California State Automobile Asso-
ciation believes new car buyer protection of
this nature is very important. We support and
encourage any revisions to the existing law
that will strengthen the law for the new car
buyer and make it more understandable and
usable." :

Consumer's Aid said that during the past year, it had
received 70 inquiries about the New Car Lemon Law, that these
indicated the law ought to be tightened, that the depart-
ment's suggestions for fine-tuning the law appeared to be .
good ones, and that the respondent was unable to add anythlng
further to what the department had offered.
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Los Angeles Consumer Affairs said that its overall
opinion of the New Car Lemon Law is that it is working well,
although, as with any new legislation, there is a need for
- amendments and fine-tuning to make it work even better.

KCRA-TV Call 3 said that it was delighted when the New
Car Lemon Law was adopted. Based on its attempt to help
consumers resolve new car warranty problems, however, it now
believes that some changes are needed to clarify the law and
to carry out its intent.

KCRA-TV Call 3 said that it is 1mperat1ve that the
.consumer have a relatively simple, precise opportunity for
the resolution of a warranty dispute. It said that the
department's draft, in general, has addressed the need for
.accountability on the part of auto manufacturers' informal
dispute settlement programs in a "precise and understandable
mode." "Most of the omissions of the original law have been
cured."”

KCRA-TV Call 3 noted that as cars become more complex, it
- is ever more important that service personnel be adequately
trained and equipped. It said that an overriding need is for
manufacturers to bring personnel with expertise to bear upon
new car problems, and, in partlcular, on problems which
remain unresolved after two repair attempts. It said that
the law should make clear the manufacturer's duty to properly
reimburse dealers for warranty work. _

Attorney Gelman said that the New Car Lemon Law does not
yet fully accomplish its intended functions.

2.0 MANUFACTURER'S DUTY TO REPLACE VEHICLE OR REFUND PRICE

2.1 Basic Legal Standard
(Report, pages 10-11, 26-28, 83)

In its'Report and Questlonnalre, the department concluded
that while the New Car Lemon Law's presumption is an appro-
priate device, the language is in need of minor fine-tuning.

-The Los Angeles District Attorney said that while the
manufacturer should be given a reasonable number of attempts
to cure a defect that only affects the vehicle's value (e.g.,
a defective paint job), the manufacturer should have but a
51ngle opportunity, of not more than one week's duration, to
repair a defect that affects a vehicle's use or safety. The
reason is that "automobile travel is a necessity of life in
California" and that any delay in honoring a warranty ties up
resources of the buyer that could be used to purchase alter-
native transportation. Allowing multiple repair attempts
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merely encourages dealer repair facility negligence and makes
it difficult for manufacturers to distinguish competent
facilities from those that are incompetent.

The Los Angeles District Attorney pointed out that the
New Car Lemon Law is already complicated and difficult for
non-lawyers (and, as well, many lawyers) to understand, and
that one can properly question the overall utility of
incremental changes to this already-complicated body of law.

The California Attorney General said that too few new car
buyers are aware of their rights under the New Car Lemon Law,
and that one arbitration program endeavors to keep its
arbitrators uninformed about the New Car Lemon Law's
standards.

2.2 Time to Replace Vehicle or Refund‘Price
(Report, pages 11, 28 -29, 83)

The department observed that the present law does not
state when the manufacturer is required to offer a replace-
ment or price refund, and the department recommended that the
law should be made more specific.

CalPIRG said that the department's draft, which would
require the manufacturer to replace a defective vehicle or
make full restitution "promptly," is too vague. Providing an
incentive, as the draft does, however, 1s a good 1dea, it
said.

- The California Bankers Association questioned the use of
the term "promptly.® 1t suggested that it offers manufactur-
ers no real guidance.

Consumers Union questioned the portion of the depart-
ment's draft which would give the manufacturer the option if
the manufacturer acts promptly, arguing -that the buyer should
have the option in all cases.

Ford Motor Company said that the manufacturer who elects
to provide a replacement may need from 45 to 60 days to
locate and deliver it. Penalizing the manufacturer for not
acting "promptly®" is unrealistic and may be unfair, it said.

2.3 Who Makes the Election?
(Report, pages 11, 29-30, 83)

The department pointed out that the present law does not
state whether it is the manufacturer or the buyer who is
entitled to make the election between a replacement or price
refund, and the department recommended that the law should
specify who has the right to decide.
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, "Attorney Gelman said that giving the manufacturer the
option makes it difficult for attorneys to provide legal
representatlon on a contingent fee ‘basis.

Attorney Anderson recommended that the buyer always be
given the option to elect a replacement or price refund.

2.4 Character of the Replacement Goods
' (Report, pages 11-12, 30-32, 83-84)

The present law does not describe the characteristics of
the replacement goods. The department recommended that the
issue should be addressed.

Consumers Union questioned the draft's suggestion that
(1) where the price of the replacement vehicle has increased
and the manufacturer elects to replace a defective vehicle,
“the manufacturer should bear the burden of the price
increase, and (2) the buyer should bear the burden instead of
the manufacturer if it is the buyer who exercises the option
and elects a replacement. Consumers Union argued that the
manufacturer should bear the burden of the price increase in
either event.

Toyota Motor Sales said that the draft's allocation to
the manufacturer of the burden of a price increase in the
case of a replacement elected by the manufacturer raises a
host of related issues, such as the effect of additional
options, change of model, depreciation, etc.

2.5 Payment of Related Losses
(Report, pages 12, 32-33, 83-84)

The department observed that the mere replacement of a
nonconforming product with a new product will not always make
the buyer whole, and the department concluded that a better
definition of the manufacturer's duty to pay related costs
may be needed.

KCRA-TV Call 3 stated that the manufacturer should be
responsible for all losses resulting from the failure of the
vehicle, including but not limited to the increased costs of
the replacement, as well as sales taxes, license fees and
expenses of all kinds.

The California Attorney General stated while some
arbitration panels include sales taxes and registration fees
_in their awards of restitution, an amendment that would
mandate this would appear to be appropriate.
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Consumers Union endorsed the language of the draft that
‘expresses the opbligation of the manufacturer to make the
buyer whole by reimbursing collateral expenses including
sales taxes and license fees.  Consumers Union p01nted out
that on a $10,000 vehicle, the sales tax alone is $600. Any
towing fees, repair costs, auto rental charges and other
out-of-pocket costs should also be reimbursed, it said.

The Los Angeles District Attorney said that the New Car
Lemon Law should be amended to assure that whenever a
replacement or refund is ordered, the buyer must be made
whole by including an award of sales taxes, license fees,
finance charges, towing charges, rental charges and repair
charges.

CalPIRG said that two additional kinds of out-of-pocket
expenses that the manufacturer should be required to
reimburse are towing fees and the costs of a rental vehicle.

The California Bankers Association suggested that the
scope of any required reimbursement include "all financing
costs," including prepayment charges and any additional costs
associated with the use of the Rule of 78's.

The California Bankers S_Association 901nted out that
requiring a "pro-rata" refund of credit insurance premiums
was insufficient, because some insurers calculate rebates
.using the Rule of 78's. 1Instead, reimbursement should be at
least egqual to the burden that the consumer will be required
to bear.

Toyota Motor Sales questioned whether the manufacturer
should be responsible for reimbursement of collateral charges
that are not imposed by the manufacturer, such as non-factory
requrred retail preparation, dealer installed optlons, and
service contracts.

The California Bankers Association pointed out that the’
financing agency's sole relationship is with the seller, and
that the financing agency ordinarily has no relationship
whatsoever with the manufacturer; yet, the present law, and
the draft of amendments, both contemplate a relationship
between the financing agency and the manufacturer. It said
that while it may be necessary to live with this ambiguity,
perhaps something should be done to clear it up.

2.6 Duty to Refund Purchase Prlce
(Report, pages 12-13, 33-35, 84)

The present law does not clearly require restitution of
other losses suffered by the buyer as a result of the manu-
facturer's inability to repair the vehicle. The department
observed that some modification appears to be needed.
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faction of liens against the nonconforming product. The
department concluded that the resulting uncertainties lay the
groundwork for dispute. :

Consumers Union said that the depértment'sldraft was a
"sensible approach." : :

The California Bankers Association expressed concern that
merely requiring the manufacturer to pay the creditor "the
unpaid balance of the secured obligation" might not fully
satisfy the obligation of the buyer (or the seller) to the
financing agency. It suggested that perhaps the language
should read "the amount of the buyer's obligation under the
contract.® 1In a transaction in which the buyer has procured
100% financing, the offset may actually exceed the buyer's
equity in the property, the CBA said. In that situation, it
‘'said, the financing agency will need to be paid more than the
present draft requires the manufacturer to pay before the
vehicle will be released. _

Attorney Gelman stated that the present law is unclear as
to whether the buyer can sell a defective car during the
pendency of the dispute; as things stand now, he said, the
buyer may need to hold the defective (and perhaps inoperable) -
vehicle until the dispute is decided, both because the
manufacturer may elect to receive it back, and also because
of any security interest.

2.8 Offset for Buyer's Beneficial Use
(Report, pages 13, 37-38, 85

The department observed that the calculation of the
offset is a major source of disagreement between new car
manufacturers and new car buyers. A frequent complaint is
that a manufacturer seeks reimbursement equal to commercial
car rental rates (which would be excessive and unfair to the
buyer). 'The department concluded that the rules should be
more specific. '

CalPIRG agreed that this was a subject of frequent
disagreement, but said that the department's draft response
was confusing and unclear. A more specific formula is
needed. For example:

*Multiply the total contract price of the
vehicle by a fraction having as its denominator
100,000 and its numerator the ‘number of miles
the vehicle traveled prior to the time the

"problem was first called to the attention of
the dealer." .
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The California Bankers Association expressed the view
that both the existing law and the proposed revision was too
vague. The CBA was also concerned about the case in which
the buyer has procured 100% financing and the offset exceeds
the buyer's equity in the property, with the result that the
amount which the manufacturer is required to pay is less than
the unpaid balance which the buyer owes to the financing
. agency. The guestion is: 1If the buyer returns the vehicle
to the manufacturer, and the manufacturer's payment is less
than the unpaid balance owing to the financing agency, what
happens? 1s the financing agency required to release the
vehicle to the manufacturer? 1Is the manufacturer required to
pay the difference to the financing agency?

Attorney Anderson recommended that a limit be placed 6n
the charges per mile, such as 10% per mile.

3.0 WHEN CAN A CAR NOT BE REPAIRED?

3.1 Basic Legal Standard
(Report, pages 14, 38-40, 85)

The department concluded that while the Song-Beverly
Act's presumption has been the subject of both praise and
condemnation, the basic concept of the New Car Lemon Law --
the creation of a presumption upon the occurrence of certain
well-defined events -- appears to be sound. The department
felt that many closely related provisions, however, seem to
need fine-tuning.

Ford Motor Company registered its opposition to the new
sentence in the department's draft that covers multiple
attempts to repair the same problem that extend beyond one
year, arguing that the multiple repair attempts should not
all be deemed to have occurred during the first year as
suggested. "In effect, this would extend the warranty to two
years and 24,000 miles to a select group of customers. The
manufacturer should be expected to exercise judgment and
discretion in those cases just beyond warranty through
goodwill adjustments."

3.2 Direct Notice to the Manufacturer
(Report, pages 14-15, 40-42, 86)

The present law does not require the buyer to give direct
notice to the manufacturer where the event that triggers the
presumption is 30 calendar days out of service; and where the
event that triggers the presumption is four or more repair
attempts, the direct notice to the manufacturer can occur as
early as the first repair attempt, which would fail to give
notice to the manufacturer or its agents' repeated failure to
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effect repairs. As a result, the department pointed out that
some buyers of defective automobiles are being denied relief,
because arbitration panels sometimes decline to order. *buy
"backs" where they believe that the manufacturer has not had a
reasonable opportunity to make the needed repairs. The
department concluded that some fine-tuning is needed.

, Subaru of America emphasized the importance of direct
notice to the manufacturer of a dealer's inability to resolve
a problem. Such notice, it said, should be required in the
case of repeated inability to effect repairs and also when
the vehicle is out of service for more than 30 days. After
receiving such notice, the manufacturer should have at least
15 days to effect repairs; seven days, as proposed in the
department's draft, is not enough.

As support for its position on netice, Subaru of America
cited "its experience that few, if any, cars are
unrepairable.®" It said that --

"All too frequently ..., SOA first learns
of vehicle problems only after four ‘unsuccess-
ful repair attempts have been undertaken by a
dealer and/or a consumer's vehicle has been out
of service for in excess of thirty days. Once
it has become aware of such situations in the
past, SOA has immediately become involved only
to find that a mechanical problem has either
been misdiagnosed or improperly repaired by the
"dealer. In other cases, the fault lies with
the unavailability of a part needed to effect
the repair either due to a temporary part

"-shortage or -improper dealer part ordering
procedures. Cars involved in such situations
are not 'lemons'. On the contrary, those cars
can be and are repaired once SOA is made aware
that a problem exists. SOA has found that
direct notice from the consumer is the best
method available to create that awareness."

Suberu of America also recommended that the NewACar Lemon
Law be amended to include dealers among those subject to the
law: -

*Many lemon law situations which SOA
encounters would never become problems in the
first place if the dealer had sought needed
assistance when, for whatever reason, it was
unable to properly repair a consumer's car on a
timely basis. 1In order to provide an incentive
for dealers to communicate with the ‘'manufac-
turer' about seemingly intractable repair
‘problems, the law should be amended to provide
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that dealers can be held responsible to the
'Manufacturer' in lemon law actions if they
fail to follow any notification procedures
established by the 'manufacturer', provided
those notice procedures are found to be
reasonable.”

CalPIRG agreed that it seemed reasonable for the manu-
facturer to be entitled to notice of its agents' repeated
failure to effect repairs, but that the department's draft
was not fair to the buyer, because its effect would be to
increase the number of authorized repair attempts before the
lemon law presumption takes hold. Instead, CalPIRG said, the
law should be amended to require the dealer to notify the
manufacturer after three repair attempts or 15 calendar days
out of service, and then give the manufacturer one final
opportunity to effect repairs.

The Better Business Bureau registered its opposition to
the portion of the department's draft which would give the
manufacturer one additional repair attempt before the
presumption takes affect. It objected on the basis that this
would permit manufacturers to delay or avoid the New Car
Lemon Law's presumption. At the very least, the Better
Business Bureau recommended an upgraded disclosure of the
_revised provision. ' :

KCRA-TV Call 3 said that the draft “"sounds great, except
the consumer may be out a car another two-three weeks.”

3.3 Extension of the 30-Day Period
(Report, pages 15, 42-44, 86)

The department observed that extending the 30-day period
when there are "conditions beyond the control of the manu-
facturer or its agents" gives rise to considerable dispute,
including disputes regarding the application of the presump-
tion, where it's existence may hinge on the application of
this concept. The department concluded that the present rule
needs to be fine-tuned. There were no comments on the
department's draft. ~ C

3.4 Effect of the Presumption
(Report, pages 15-16, 44-45, 86)

The department observed that the concept of a
*presumption® or "rebuttable presumption® is a difficult one
for lawyers, judges and non-lawyers alike. It acknowledged
that the application of the presumption has given rise to a
great deal of dispute. The department recommended that the
description of the presumption, and its legal effect, should
be improved.

~ 10 -
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Toyota Motor Sales said that creating a conclusive pre-
sumption in certain situations, as the department proposed,
could actually add to consumer frustration by making repair
facilities more cautious and less open in diagnosing and
discussing problems and in providing repairs.

CalPIRG did not understand the departhent's draft. 1It
found 1t extremely_confusing.'

3.5 Definition of 'Nonconformitz'
(Report, pages 16, 45-47, 87)

The department pointed out that the concept of "noncon-
formity" has given rise to a considerable amount of dispute
in its practical application. The department said that like
all general concepts, the concept of "nonconformity" requires
the applications of judgment and common sense. The depart-
-ment concluded that a better definition would help avoid
disputes. )

KCRA-TV Call 3 said that the suggested language was good.

Toyota Motor Sales said that the sentence declaring the
effect of a series of nonconformities needs to be clarified
to indicate whether it applles to continuing problems or
unrelated problems. .

3.6 Definition of *New Motor Vehicle"
. (Report, pages 16, 47-48, 82)

The department said that some car buyers are being denied
the benefits of the presumption on the basis that the vehicle
is ca able of being used as an "off-road" vehicle; and some
buyers have been denied the benefits of the presumption where
the subject of the purchase is a "demonstrator® sold with a
manufacturer's new car warranty. The department pointed out
that such exclusions conflict with the spirit of the law, and
it concluded that a better definition seems to be needed.

CalPIRG agreed that the New Car Lemon Law should apply to
all vehicles normally used for personal, family or household
purposes, including dealer-owned and demonstrator vehicles.

KCRA-TV Call 3 agreed that dealer-owned vehicles and

demonstrators should be included, but recommended that motor
homes and motorcycles also be expressly included.
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4.0 INFORMAL DISPUTE SETTLEMENT PROGRAM STANDARDS

4.1 Access to the Program
(Report, pages 16, 48-50, 82-83)

The department reported that some new car buyers do not
receive adequate notice of the availability of the manufac-
.turer's informal dispute settlement program. . The department
said that one reason may be that the manufacturer has not
established an informal dispute settlement program; another
may be that the manufacturer has established a prodram, but
does not require that it be used as a condition of the
assertion of the presumption. The department concluded that
more should be done to make buyers aware of the existence of
a program, where one exists,

KCRA-TV Call 3 stated that the up-front disclosure to the
new car buyer suggested in the department's draft "beauti-
fully fills the voids of the original law." It said that
consumers need easily readable and accessible warranty
information, both formal and informal notification of a
manufacturer's informal dispute settlement program, and an
outline of the consumer's responsibilities.

CalPIRG suggested that the department's pamphlet on the
New Car Lemon Law, Lemon-Aid for New Car Buyers, should be
reproduced by manufacturers and included with all new car
warranties.

4.2 Adherence to- FTC Regulrements
(Report, pages 17<18, 50-52, 90)

The department reported that informal dispute settlement
programs offered by new car manufacturers do not always ‘
comply with the requirements of either the Federal Trade
Commission's standards or the Song-Beverly Act, and that some
of the programs do not even intend to comply, and it con-
cluded that compllance needs to be upgraded.

CalPIRG argued that automobile arbitration programs ought
to be upgraded to provide an effective "stand-alone" dispute -
resolution process: o

*The arbitration panels should be more
than a major alternative to the court process.
Consumers should be able to expect a fair
resolution of their problem, rather another

. hurdle to cross.  Consumers should be able to
resolve their lemon car problem at the
arbitration level, and avoid use of attorneys
and the courts.”
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4.3 Definition of "Qualified Program"
(Report, pages 18, 52- 56, 90 92)

The department sa1d that while dlspute resolution
programs are new, and most are endeavoring to upgrade and
refine their procedures to realize the goals set by the FTC
and the. Song-Beverly Act, additional legal standards may be
‘'needed to supplement those contained in the existing law to
assure the ready availability to new car buyers of a viable
dispute resolution process.

KCRA-TV Call 3 said that it was important that the law
set torth the major "do's"™ and "don'ts" for automobile
arbitration programs, as suggested by the department's draft.

Toyota Motor Sales said that the rules governing auto-
mobile arbitration should be uniform in all states. 1Its
goal, it said, is to maintain a qualified program which is
national in scope, is available to all car owners and pro-
vides for fair and expeditious resolution of their com-
plaints. If the standards are not uniform throughout the
states, it said, operating problems will arise. It noted
that the FTC is now engaging in negotiations to update Rule
703. ,

Los Angeles Consumer Affairs spoke approvingly of the
Southern California AUTOCAP Panel, which is composed of four
car dealers, four consumer representatives (including a
representative of the Los Angeles County Department of
Consumer Affairs) and two experts:

*The panel collectively possesses dgreat
expertise and hears hundreds of cases each
year. Because of the volume of cases heard,
the panel can quickly spot patterns of vehicle
problems of which a sole arbitrator would be
unaware. Also, we have the benefit of a
technical expert's presence on every case.
When we buy a car back, we include tax and
license in every instance, and incidental
expenses where appropriate. When a reépair or
buy back decision is rendered, we require the
manufacturer to provide a loaner car of
comparable worth to the customer. Based on
this experience, it is my belief that every
third party mechanism should contain the
components of the AUTOCAP system."

The Better Business Bureau registered its opposition to a
requirement that arbitration aecisions "be based in substan-
tial part, upon federal and state laws, regulations and
decisions applicable to the subject in dispute." The Better
Business Bureau said that this would eliminate the concept of
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equity in arbitration proceedings and would require consumers
to either know the law or hire &attorneys to present their
cases, which would put consumers at a relative disadvantage
in arbitration proceedings. It would also complicate and
lengthen the process and require arbitrators to receive legal
training. Even if arbitrators received legal training, they
still would not on a par with attorneys representing the
‘manufacturer. A related effect would also be to deter
non-lawyers from volunteering to serve as arbitrators.

KCRA-TV Call 3 said that it was important that arbitra-
tion programs 1nform their staff investigators about the
relevant law.

Ford Motor Company said that the provision of the draft
requiring programs to consider "incidental®" damages should
define that term, and that the kinds of "consequential®
- damages that are excluded should also be defined.

Ford Motor Company said that where additional repair
attempts are needed, it is essential to communicate
information about the repair attempts by telephone or in
person. Written communications are unworkable if the process
is to be speedy.

KCRA-TV Call 3 expressed the need to require arbitration
programs to offer a loaner car whenever a decision authorizes
or requires additional repair attempts.

Ford Motor Company said that providing loaners is costly
in terms of vehicle maintenance, insurance and administrative
control. The option of providing a loaner should continue to
be an option, exercised by the manufacturer or its dealer in
those cases where it is justified.

KCRA-TV Call 3 said that arbitration programs 4o not
presently follow-up their decisions, and that there is a need
to require this, as proposed in the department's draft.
KCRA-TV Call 3 also asked how soon should the program wait
before it conducts a follow-up.

Ford Motor Company said that if the decision provides for
one or more additional repair attempts by the manufacturer,
it would be impractical to reconvene the arbitration panel to
evaluate the results of the additional repair attempt;
instead, the adequacy of the work should be considered at the
next regularly scheduled meeting of the arbitration panel.

Ford Motor Company said that the time allowed for comply-
ing with arbitration panel decisions should be realistic.
The ordering, sourcing, building and delivery process will
normally take more than 30 days, perhaps as much as 60 days,
and the law should recognize this.
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KCRA-TV Call 3 questioned the adequacy of the language in
the department > draft that would require arbitration ,
programs to operate "reasonably close® to the places where
vehicles are sold. : L

KCRA-TV Call 3 expresséd the need for a better method to
discipline arbitration programs whose processes do not comply
with the law.

CalPIRG criticized the department's draft for not
providing some method to enforce compliance by automobile
arbitration program with the legal standards that apply:

*Although specifically defining the
standards a program must meet is important and
necessary, the proposed legislation does
nothing to ensure the existing programs comply
with such standards. Some suggestions for
creating some assurances that consumers across
the state have access to consistent, fair and
impartial arbitration are:

*l. Define specifically what constitutes
a qualified program. The definition should
include the standards set forth in the FTC 703
rules, especially sections 703.3 to 703.6. 1In
addition, the definition should incorporate
. some of the important features that exist in
other dispute programs such as American Arbi-
tration Association and the Los Angeles
AUTOCAP. Two key elements which should be
included in any definition of a qualified
program would be: -adequate training of
arbitrators in the Song-Beverly Warranty Act,
specifically the lemon law amendment; and that
the composition of any arbitration panel
include an automotive expert.

®*2. Provide a penalty for those arbitra-
_tion programs which do not meet prescribed
minimum standards, and/or provide -consumers
with an alternative which does meet the above
criteria. That can be accomplished by allowing
the current arbitration programs one year to
begin operating complying programs. If the
programs do not meet the required standards in
that time period, an independent state run
arbitration panel, which would be funded by the
manufacturers, automatically kicks in."
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4.4 Program Reporting Requirements

. (Report, pages 18, 56-59,.92—93)

The department pointed out that there is now no way to
determine whether a program complies, or even intends to
comply,. with the Federal Trade Commission's and the
Song-Beverly Act's standards. Data concerning programs are
not readily available to the members of the public. The
reports submitted to the Department of Motor Vehicles are not
- readily available to consumers. There is too little
information readily available to the public regarding the
~actual operation of the programs, including the statistics
required by the FTC's regulations.

" KCRA-TV Call 3 said that the statistics which the
department s draft proposes should prove helpful in program
monitoring and enforcement, provided that the department .
allocate sufficient resources to the task. :

Ford Motor Company said that most of the statistics are
now already being provided on an annual basis, and that
requiring quarterly statistics as proposed would not only be
costly to automobile manufacturers but would be less con-
clusive than annual statistics in analyzing the effectiveness
of a dispute resolution program. : -

CalPIRG said that the department's draft should be
amen e to require the submission of information about
arbitration panel members' qualifications, as specified in
FTC Rule 703.4.

KCRA-TV Call ‘3 suggested that the panel members be
required to furnish conflict-of-interest data to th
department and the public. _ A

4.5 - American Arbitration‘Ptogram
(Report, pages 19, 59-61, 94-95)

The department reported that the present law does not
give the buyer of a new motor vehicle the right to institute
arbitration, except to the extent where the manufacturer
offers an informal dispute settlement program. The depart-
ment asked: If the manufacturer has not established such a
program, should the buyer have the right to secure
arbitration under the rules of the American Arbitration
Association? o

The American Arbitration Association compared and
contrasted arbitration, mediation and litigation and shared
other relevant observations:
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*Arbitration is a process whose purpose is
to provide an informed, just and reasonable end
to a dispute. It is an alternative to both
litigation on the one hand, and simply allowing
the dispute to go unresolved on the other.

Arbitration generally saves time and money,'and_

is less disruptive to other work than litiga-

‘tion. It can even be faster than mediation or

other forms of dispute resolution.

*An arbitration system which is just and
fair to both sides of an issue should contain
the following provisions which are all a part
of the procedures of the American Arbitration
Association:

*l. The arbitration panel should
consist of a single neutral person selected by
an appropriate body such as the AAA., There

should be a provision allowing either party the

ability to object to an arbitrator for good

‘cause. Alternatively, the parties could each

select an arbitrator and the AAA could appoint
a neutral. In addition, a proposed list of
arbitrators could be submitted to the .
disputants in advance, on each case, although

this would greatly increase the cost.

. "2, The procedures should prov1de
for a speedy hearlng.

*3. The hearing should be oral
unless waived by both parties. Or, there
should be an opportunity to respond if the
matter 'is submitted solely in writing.

*4, There should be a provision
which requires the arbitrators to render the
award within a reasonable period of time.

*"5. Generally in consumer cases, the.

cost of the process should be borne, in major
part, by the company rather than the individual
consumer. .

*If a hearing should require more than one
day, there should be a nominal per diem for the
neutral. Other costs involved are a minor case
fee to the administrator and reasonable out-of-
pocket expenses.

*"Under the AAA's procedures, hearings can
be held virtually anywhere in the state."

-17 -
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The Better Business Bureau registered its oppos1t1on to
utilizing the American Arbitration Association's program.
because the American Arbitration Association is not subject
to the reporting and other requirements that apply to the
‘Better Business Bureau. Further, consumers would find it
difficult to complete the American Arbitration Association's
forms. Finally, it said, consumers would be vulnerable to
overreaching by manufacturers in that event. It is better,
the Better Business Bureau said, to establish rules that
apply uninformally to all automobile arbitration programs.

4.6 Review by the Department of Consumer Affairs
(Report, pages 19, 61-62, 94)

The department observed that the Song-Beverly Act does
not now confer specific powers or responsibilities on the
Department of Consumer Affairs to review the operation of
informal dispute settlement programs. The department asked:
Should the Department of Consumer Affairs be authorized to
receive information by informal dispute settlement programs
and communicate its conclusions and other information to the
public? :

- CalPIRG said that the department should be both
author ze and required to take the steps that the
department's draft authorizes.

KCRA-TV Call 3 supported this concept, provided that the
department actually makes use of the information and powers
that are provided. It questioned, however, whether
sufficient staff and other resources would be available.
Hopefully, KCRA-TV Call 3 said, the new powers would be used
-frequently and swiftly.

Toyota Motor Sales asked whether the state is considering

setting up a state-run automobile arbitration program. It
asked: "What incentive is there for the manufacturer to
improve existing mechanisms or even to continue to partici-
pate, if the State elects to provide the service?" The
company also expressed concern about involvement by multiple
state agencies.

The Los Angeles District Attorney said that since
1mportant legal rights may be conditioned upon an aggrieved
buyer's use of the manufacturer's arbitration program, some
public agency should have the responsibility to review the

operation of such programs and make public its findings about
their adequacy and falrness, as well as to propose any needed

legislative changes.

- 18 -
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_ CalPIRG recommended that the Department of Consumer
Affairs pe required to notify the National Highway Traffic
Safety Administration of any pattern of safety complaints of
which it became aware by virtue of the information it
rece1ved

5.0 MISCELLANEOUS PROVISIONS

5.1 Manufacturer 8 Obligation to the F1nanc1ng Agency
- (Report, pages 19-20, 63-64, 84) :

The department po1nted out that the present law does not
define the manufacturer's duty to pay a financing agency that
has financed the purchase of a car whose purchase price is
tefunded, and it concluded that there was a need to address
this issue. There were no comments on the department's
draft. '

5.2 Buyer's Right to Assert'Sale—Rglated Defenses
(Report, pages 20-21, 64-66, 95-96

The department observed that the Song-Beverly Act does
not deal with the buyer's right to assert sale-related
defenses against a financing agency. A variety of other
statutes and regulations, however, apply. ' Where a buyer has
rightfully exercised the option to obtain a replacement of
the vehicle or a refund of the purchase price on the basis
that the vehicle is defective and cannot be repaired, some

creditors nevertheless report or threaten to report the
account as delinquent to a credit reporting agency unless the
buyer continues making payments for the defective vehicle.
The effect is to deter the buyer from exercising his or her
right to revoke acceptance or seek a replacement or a refund
of the price. The department felt that steps should be taken
to preserve the buyer's right to assert sales related
defenses against the creditor.

Consumers Union endorsed the addition of language that
would deter creditors from making adverse credit reports when
a buyer justifiably asserts a sale-related claim or defense.
Consumers Union argued, however, that the department's draft
does not go far enough. It offered legislative language that
would also cover threats to make adverse credit reports; and
it argued that the rule should also apply when the creditor
has constructive knowledge of the buyer's assertion of the
right to assert a sale-related claim or defense.

The california Bankers Association pointed out that the
credit reporting process is automated. Defaults in making
payments are automatically reported to the credit reporting
.agency. The process, it said, cannot be modified to prevent
the reporting of defaults in those instances when the default
. represents the decision of the buyer to withhold payment

-
-
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because of an alleged breach of warranty. -It suggested,
however, that the law be amended to require that the credit
bureau expunge the report if the buyer has filed a court
action or has filed a complaint with an arbitration program
alleging breach of warranty. ' '

5.3 Extension of Warranty Periods
(Report, para. 6.1, pages 20-21. 66-69, 88-90)

The department pointed out that the Song-Beverly Act's
provision on "tolling® or extension of warranty periods does
not clearly indicate whether the statute is referring to the
extension of warranty periods, or the extension of the
statute of limitation, or both. The department said that the
language also is complex and does not totally carry out the
rules set out in the required disclosures, and it concluded
that some fine-tuning is needed.

KCRA-TV Call 3 said that sellers are often uncertain as
to whether a warranty period is extended under the law, and
that the draft proposed by the department seems to cover all
of the possibilities. .

Ford Motor Company expressed its opposition to any
state-law extension of the duration of a manufacturer's
express or implied warranty.

5.4 Small Claims Court Powers
(Report, para. 6.2, pages 21, 69-71, 98)

The department observed that the rules that govern the
small claims court process do not clearly state that the
court has jurisdiction to grant relief based upon a buyer's
exercise of the right to a replacement or price refund under
the Song-Beverly Act, or to appoint an expert mechanic to
advise the court in a case in which the buyer asserts that
the vehicle cannot be repaired. The department asked:
Should the applicable rules be clarified?

The California Attorney General said that except for

actions involving substantial claims involving personal
injuries, litigation is usually too expensive for the
consumer unless the action can be filed in the small claims
court. However, the small claims court is often not effec-
tive in cases involving application of the New Car Lemon
Law. Use of a special master or a court-recognized mechanic
might help. It has been argued that a small claims court
judge has no power to appoint an expert mechanic; there is a
need, therefore, to clarify that such a power exists. There
is also a need to clarify that rescission can be granted
‘without regard to the value of the vehicle, provided only
;hat the damages portion of the judgment does not exceed
1,500.
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The Los Angeles District Attorney said that the small
claims court is not now being used to resolve disputes under
the New Car Lemon Law. Moreover, it said, it is doubtful
whether the small claims court can be used for that purpose.
For one thing, the jurisdictional limit of $l 500 is too low
to accomodate most restitution claims; and even if the
jurisdictional limit were raised, buyers would still be
incapable of pursuing their warranty remedies without a
lawyer. This is because the New Car Lemon Law procedure is
complicated and has numerous pitfalls for the unwary. ,
Without simplifying the warranty law procedure, the small
claims court is not equipped to handle such cases.

5.5 Admissibility of Arbitration Decision
(Report, para..6.3, pages 21, 71-72, 87)

.The department felt that some parties to an arbitration
proceeding (both warrantors and buyers) conduct themselves
with undue regard for the impact of their remarks and other
acts upon anticipated litigation. The department said that
such "posturing® can undermine the effectiveness of the
program, and the department concluded that the fact that many
. informal dispute settlement programs are offering mediation
as an additional consumer option may be added reason to make
the entire proceedings inadmissible in any later court
action.

Toyota Motor Sales registered its opposition to the
suggestion that arbitration proceedings should be made
inadmissible in court. It could defeat the purpose of using
the arbitration procedure, it said, because it would diminish
the "worth® of arbitration. The extra expense involved in
re-establishing evidence already presented in the arbitration
proceeding was another reason to retain the present rule.

Ford Motor Company said that arbitration decisions should
. be admissible in court because they have resulted from a
review process that is fair to both parties and relevant to
any further proceedings.

5.6 Refund of Sales Taxes and Registration Fees
(Report, para. 6.4, pages 22, 72-75, 96-97)

The department reported that the Song-Beverly Act does
not specifically state that where the manufacture takes back
a vehicle that cannot be repaired, the manufacturer has an
obligation to restore any sales taxes and registration fees
paid by the buyer, and the department concluded that fa1r and
workable rules need to be adopted.

R ol Lo | | 1305

iy



The Board of Equalization did not oppose including the
amount of any sales taxes paid by the buyer as part of the
restitution required by the manufacturer, but it opposed
giving the manufacturer a right to recovery of any part of
the sales tax from the state. First, it said, it is the
‘dealer, and not the manufacturer, that has paid the tax.
Second, existing rules already permit the dealer (and,
through the dealer, the manufacturer) to obtain a refund of
sales taxes in cases where the full purchase price of a
vehicle has been refunded to the buyer. Third, however,
allowing refunds of sales taxes for less than full refunds of
the purchase price would invite wholesale invasion of the
sales tax by dealers and customers desirous of conducting
annual trade-ins of new vehicles. Accordingly, the burden of
the sales tax is one that the manufacturer should bear,
except in those cases in which the buyer receives a full
refund of the purchase price, and the dealer applies for the
sales tax refund and remits it to the manufacturer,

The Department of_Motor Vehicles said that while the
amount which the manufacturer is required to restore to the
buyer of a defective vehicle ought to include all vehicle
registration and license fees paid by the buyer, such fees
should not be recoverable from the state. The reason is that
such fees are immediately due and payable upon a new
vehicle's first operation following sale. Moreover, they
become part of the value of the vehicle and need not be
-repaid when the returned vehicle is later repaired and
re-sold to a new purchaser. As a practical matter, the
manufacturer can recover all or a portion of the fees at that
. time. The Department of Motor Vehicles also p01nted out that
the major portion of the fees that are collected in the case
of sales of passenger vehicles constitute a property tax, and
not a tax linked to use. The extent of the use of the
vehicle, therefore, is not relevant. The remaining portion
of the tax, it said, consists of $22 00 as reimbursement to
the DMV for the cost of processing the registration
paperwork, and $1.00 to the California Highway Patrol for
enforcement.

5.7 Role of the New Motor Vehicle Board
(Report, para. 6.5, pages 22-23, 75-77, 97-98)

The department asked: Should the New Motor Vehicle Board
have jurisdiction to consider the sufficiency of a new motor
vehicle manufacturer's service and repair program, as well as
'its informal dispute settlement program, if any, and should
it have jurisdiction to mediate warranty disputes, if
resources permit?
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KCRA-TV Call 3 expressed a "grave concern" about assign-
ing responsibilities in the same subject area to two or more
state agencies. It said that ideally, there should be a
single monitoring and regulatory agency with sufficient
: permanent funding, and staffed by competent, 1nterested and
caring personnel.

. 5.8 Substantive Warranty Law

KCRA~-TV Call 3 suggested that the consumer warranty law
ought to be amended to protect subsequent owners of warranted
products.

Attorney Anderson recommended that the warranty law's
protections ought to be extended to subsequent owners.

Attorney Anderson recommended that the consumer warranty
law be amended to apply to both consumer and business
purchasers.

Attorney Anderson recommended that the New Car Lemon
Law's presumption ought to be extended to all big ticket
items including boats and airplanes.

_ Attorney Anderson recommended that the act's limitations
on the duration of implied warranties be eliminated.

Attorney Anderson recommended that the required
disclosures of the terms of serv1ce contracts ought to be
upgraded.

Attorney Anderson recommended that the act ought to be
amended to cover used car sales, which are now excluded .
unless the sale is accompanied by a written warranty, and
that the used car buyer should be given appropriate remedies
~against the manufacturer.

Attorney Anderson recommended that disclaimers of
warranties in used car sales ought to prohibited, and that
all used car buyers should receive a 90-day implied warranty
on at least the key components of the vehicle.

5.9 Other Remedies

KCRA~-TV Call 3 said that instead of sending the consumer
back to the seller, the department should endeavor to
expedite solutions, such as by helping consumers proceed to
the next step in the warranty enforcement process.

Attorney Anderson recommended that the act be amended to
permit the recovery of a penalty in the event the seller
willfully neglects to cure a breach of an implied warranty.

- 23 - s
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Attorney Anderson recommended that if the consumer
prevails in a lawsuit, an award of attorney's fees ought to
be mandatory, not dlscret1onary, as at present.

Subaru of America recommended that the New Car Lemon Law
- be amended to deal with bad faith claims by consumers. It
recommended enactment of the Florida statute, which states:

*Any.claim by a consumer which is found by
the court to have been filed in bad falth, or
solely for the purpose of harassment, or in
complete absence of a justiciable issue of
either law or fact raised by the consumer shall
result in the consumer being liable for all
costs and reasonable attorney's fees incurred
by the manufacturer, or its agent, as a direct
result of the bad faith claim."

$5.10 Resale of Returned Vehicle

Los Angeles Consumer Affairs registered its concern
regarding the disposition of motor vehicles that are returned
to the manufacturer. Presently, it said, most manufacturers
resell these vehicles through wholesale auctions, and the
cars are ultimately sold again as used cars with the same
defects for wh1ch they were originally bought back.

CalPIRG recommended that the New Car Lemon Law be amended
to provide that no motor vehicle that is returned to the
manufacturer may be re-sold to a member of the public unless
the Department of Motor Vehicles has first determined that
'its defects have been cured, and then only if the buyer 1s
informed in writing of the car's history.
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" RESPONDENTS

American Arbitration Association

American Arbitration Association (Charles A. Cooper,
Regional Director, San Francisco)

Attorney Anderson

Mark F. Anderson, Attorney at Law, San Francisco

'Attorney Gelman

David R. Gelman, Attorney at Law, San Francisco

Better Business Bureau

Better Business Bureau of Inland Cities, Inc.
(William G. Mitchell, President)

Board of Equalization

California State Board of Equalization (Lawrence A.
Augusta, Acting Executive Officer; Glenn A. Bystronm,
C.P.A., Principal Tax Auditor; Bruce E. Henllne,
Supervising Tax Auditor)

-California Attorney General

California Attorney Generél, Consumer Law Section
(Herschel T. Elkins, Assistant Attorney General)

Callfornla Bankers Association

California Bankers Association (Stanley E. Weig,
Senior Legislative Counsel; James Clark, Counsel;
William F. Henle)

"California State Automobile Association

california State Automobile Association (Virgil P.
Anderson, Manager, Department of Governmental
Affairs) :

CalPIRG
California Public Interest Research Group (Carmen

Gonzales, Statewide Consumer Advocate, Los Angeles
Regional Office)
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11l.

12.

13.

14.

15.

16. .

17.

18.

Consumer's Aid

Consumer's Aid of Shasta, Inc. (Jean Clemens,
Co~Director) .

Consumers Union
Consumers Union of U.S., Inc., West Coast Regional

Office (Gale K. Hillebrand, Attorney; Judith Bell,
Policy Analyst)

‘Depattmént of Motor Vehicles

State of California, Department of Motor Vehicles
(George E. Meese, Director; William Cather,
Legislative Unit; Timothy Pavelchik, Investigative
Services Unit)

Ford Motor Company

Ford Motor Company, Ford Parts and Service Division
(L.R. Plummer, Manager, Owner Relations Operations)

KCRA-TV Call 3

KCRA-TV Call 3 (Myrna Powell, Coordinator, KCRA-TV
call 3)

Los Angeles Consumer Affairs

County of Los Angeles, Department of Consumer
Affairs (Timothy R. Bissell, Chief Investigator)

Los Angeles District Attorney

County of Los Angeles, Office of the District
Attorney, Consumer Protection Division (Thomas A.
Papageorge, Acting Head Deputy; James R. chkey,
Deputy Director Attorney)

Subaru of America

Subaru of Ameriéa, Inc. (Charles H. Melville,
National Service Operations Manager)

Toyota Motor Sales

Toyota Motor Sales, U.S.A., Inc. (Carol Morales,
Customer Relations Administrator)
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Sally Tanner (District 60)
State Capital, Room 2016
Sacramento, CA 95814

RE: ‘"Lemon-Law" (Song-Beverly Act)
1790 et. seq. of the Civil Code

Dear Ms. Tanner:

I am an attorney operating in East Contra Costa County,
California. I am one of the few attorneys in East Contra
Costa County that is familar with this particular
legislation. Therefore, I receive a majority of the
referrals regarding this statutory remedy.

I read with interest a story regarding new legislation
proposed by you, in the Recorder, March .11, 1986. The
problems stated within that article are all problems I
also notice that consumers experience. . You may be interested
in some of the specific instances that I have encountered.

One client who came to me after attempting arbitration
with Chrysler, complained about the unnecessary delays.
Apparently, nobody from the Chrysler panel had picked up
their mail from the Post Office Box in over thirty days,
according to a Post Office Official in Sacramento. Moreover,
according to that client, one of the members of the Board
was an automobile mechanic employed by a dealership, another
had some relationship by marriage to a car dealer, and
a third member was apparently the wife of a doctor. None
of the individuals seem competent to serve on the panel
either because of conflict of interest reasons oOr lack
of experience. The net affect of his attempt at arbitration
was to delay settlement of the case.

Another common complaint I receive is that the Board
always requires the consumer to pay a sum such as twenty
cents a mile for the use of the vehicle, if they order
rescission. Apparently in many instances, they are forced
by the current statutes to order rescission. But to get
around that, they demand the consumer to come up with a
substantial sum of money in order to affect the rescission.
In addition, they charge the mileage not to the time the
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complaint arose, or the defect was found, but rather to
the time that the agreement is rescinded. often the
consumers have put considerable mileage on the vehicle
since they started the complaint process. Even if he or
she hasn't, the typical mileage factor of 10,000 miles
would compute into a $2,000.00 penalty on the consumer.
You should try explaining this to some individual who has
been paying $375.00 a month car payments for an automobile
that has been in the shop for six months. This is especially
true if the vehicle never ran properly while the 10,000
miles were being accumulated.

My first problem with the twenty cents a mile charge
is that it does not accurately reflect the depreciation
on the automobile. While it is true that the Internal
Revenue Service allows a similar figure for mileage deduction
on employee business expense forms, their figure is based
on all of the expenses of operating an automobile including
depreciation, gas, oil, tires, maintenance, and other
incidental expenses, including insurance, etc. Certainly
then, a figure that does not accurately reflect actual
depreciation cannot be justified.

The second problem that I have with the twenty cent
charge is that I believe it creates a penalty upon the
consumer. If any penalty should be assessed, it should
be absorbed by the manufacturer of the defective vehicle.
We must realize that these individuals who qualify for
rescission are people who have been without - their vehicle
for a period exceeding thirty days, or have brought their
vehicle in for four or more repairs, and repairs cannot
be effected. Many of the consumers have been through a
lot more than that. Moreover, it would encourage competent
and prompt repairs, as well as early settlement of disputes.

Another problem with manufacturers regards the "zone"
offices of the manufacturers which are supposed to assist
consumers in resolving complaints short of the arbitration
or legal process. These individuals are now less responsive
to the consumer than they were before this legislation
was passed. I have yet to have one of them contact me
on any of my cases. This is despite the fact that before
I ever initiate suit in any of these cases, the very first
step I take with the manufacturer is to send a letter
demanding repair or rescission. I always send a letter
to the dealer, and to the zone office. Not once has the
zone office attempted to avoid the litigation. I have
represented dozens of consumers regarding automobile
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complaints. I have filed approximately eight lawsuits
based on this Song-Beverly Act. Out of all of these contacts
with the public, I can only think of two individuals who
were ever contacted by the zone office. Both of them state
that they feel that the manufacturer representative made
no effort to resolve the problem. In neither incident
did the manufacturer representative inspect the vehicle.
In one instance, the representative told the dealer, "if
its broken, fix it". That was the extent of his involvement.
He did not inspect the vehicle and he did not check back
with the consumer to see if the repairs were effective.
Obviously, one would think that this would be the minimum
duty imposed upon any manufacturer's representative.

As to the good features of the present statute, I
think the two key provisions involve attorney's fees and
punitive damages. I pelieve this creates one effective
lever a. consumer can use against a manufacturer: The
possibility that litigation will take approximately two
years after which the manufacturer will be stuck with
attorneys fees and will have to face a potential treble
damage clause. It allows the attorney to press for an
early settlement of a dispute so that the manufacturer
can avoid ending up with a vehicle that is three or more
years old, to avoid paying his own attorneys fees, and
to avoid paying the consumer's attorneys fees. Therefore,
these provisions have become effective in promoting the
settlement of some cases at an early point.

However, you should see some of the extremes the
enlightened dealers have gone to to avoid punitive damages,
as a result of intentionally refusing to honor the warranty.
Originally, there were a some dealers foolish enough to
actually tell clients to "get the hell off my lot". Assuming
the case was otherwise meritorious, the dealer found himself
looking down the barrel of treble damages. Often his
attorney was able to convince him of the advisability of
early settlement and avoiding trial. Now, though, many
are too clever for that. Some of the ruses: (1) Some dealers
have had service managers with bad hearing and eye sight.
If the consumer tries to bring a noise to their attention,
they claim they can't hear it. If the consumer shows them
leaking o0il, they swear they can't see it. And if they
drive the vehicle, and it lurches, they claim they don't
feel it. (2) Another favorite, is to be extremely courteous
to the consumer thanking him very much for bringing his
automobile in, and then failing to repair the vehicle,
instead just moving it from one side of the lot to the

1

1313



other. Apparently the strategy of this method is to
discourage +the consumer after several returns. It is
especially effective if the problem is otherwise not too
serious (i.e. an o0il leak, a funny sound, or intermittent
problem).

I believe the proposals outlined in the story about
your proposed legislation sounds good. I have not read
the bill, so I am unsure of all of the changes you intend
to make. However, I would suggest these:

(1) Where a car is adjudged a lemon during the period
of the expressed warranty, I believe no penalty should
be assessed the consumer, (i.e. twenty cents per mile).
The rationale would be that if the vehicle encounters
problems while that new, the consumer should not be
penalized. The mileage that accrues is simply not "quality"
mileage. It is enough that the consumer has to take the
vehicle in numerous occasions and suffer with the insecurity
of a vehicle that can't be depended upon.

(2) When a rescission is ordered, the full contract
price on the Installment Purchase Agreement, less unearned
interest, should be refunded. 1In other words, in addition
to the principal amount, taxes and fees, the consumer should
be refunded the interest he or she has paid. The rationale
behind this is that the interest was a consequential damage
recognized by the parties when the agreement was made.
If the dealer or manufacturer charges eighteen percent
interest on a defective automobile, they should have to
buy the automobile back at eighteen percent interest.

(3) I believe the consumer should be allowed to appear,
either personally or through counsel, at the arbitration
hearings. The rationale behind this suggestion is that
most consumers feel when dealing with the arbitration panel,
that they have not had a fair chance to be heard or to
rebutt the dealer's position. ' ~

(4) I believe that when a dealer or manufacturer
attempts to repair the vehicle while it is in warranty,
they should nevertheless account to the consumer for what
repairs are made. In other words, they should show them
the portion of their repair ticket that shows what parts
were replaced and what labor was expended. This copy should
be given to the consumer at the time the repair is made.
The rationale behind this suggestion is that too often
a consumer drives the car in and signs an invoice, and
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then when they pick up the vehicle they have no way of
knowing what repairs were effected. Therefore, if it becomes
necessary to return the vehicle several times, they do
not know if the same part is being replaced, or, as in
one example listed above, they do not know that any parts
are ever actually replaced. Moreover, this track of evidence
would become more effective if the matter became arbitrated
or litigated later. :

Thank you for this opportunity to express my opinions.
Sincerely,

HUFFAK HUFFAK & STEPHENS

n y L. tephens

RLS:ch
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APP 2 1986

499 Vine Hill Rd.
Santa Cruz, CA.
March 31, 1986

Assemblyman Robert C. Frazee, Chairman
Assembly Consumer Protection Committee
1100 J Street, Room 404

Sacramento, CA.

ATTN: Jay J. DeFuria
Dear Sir:

My'85 Oldsmobile Custom Cruiser has had 10 more repairs since
my January 1l4th letter to you.

My Arbitration hearing was set for March 20th, The time limit
for mediatlon/arbitratlon is supposed to be 60 days including
time for the arbitrator to make a decision. My hearing date
was 87 days from the day I filed with the BBB.

I was never able to get any response from Oldsmobile. Every
time I wrote to either of the addresses, they sent it back to
the dealer. This experience 1s_typ1ca1. I am told. It doesn't
make sense to me, especially if the problem has not been
solved at the dealership level.

To make a very long story as short as possible, Oldsmobile
offered to exchange my car on an '86 if I would pay tax, license,
and the difference in sticker price. I called the factory and
was insistent, so they put a Gary Tuntland in Oakland in touch
with me. During an accusatory phone call by me, he told me

that they couldn't possibly respond to all the communications
they get. I wanted to know why someone hadn't been in touch
with me to try to solve my car problems--he said he didn't know
that was an option in my case.

I have no idea why this offer was made to me., Consumer Affairs
and the BBB were amazed. Tuntland said it was to "keep you as

a satisfied Oldsmobile customer." The concensus seems to be that
my car must have really been a lemon, and Olds was afraid that
the arbitrator would order a buy-back.
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‘\(

Robert C. Frazee
March 31, 1986
Page 2

In any case, I still do not feel that I got a fair shake in all
this. I wanted my car fixed, not to spend another $3500.00,
Apparently, I have set a precedent and won with GM. Why don't
I feel like I won? :

If the car manufacturers actually felt that they might have to
take these cars back, they would probably build them better or
at least make some arrangements for cars with real problems

to be gone over very thoroughly. '

I thought I was protected by the "Lemon Law" when I bought

this car. I wondered why the dealership didn't get on it when
I started talking lemon. Now I know. The present process

does not work like Magnusson-Moss and Song-Beverly present it,
We consumers need AB 3611 to spell out exactly what will happen
to the auto makers. They're so big, I don't think they care,
0Olds kept sending me things telling me customer satisfaction
was the most important thing to them, but I never could even
get:a reply other than a computer “sorry you're not satisfied"
letter. '

Sincerely,
[4
A
Mary s
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AE A E. Davis and Comp

925 L Street, Suite 390 ¢ Sacramento CA 95814 ¢ (916) 441-4140

April 1, 1986

] APP 27 1086
Mr, Jay DeFuria
Consultant
Consumer ‘on Cammittee
1100 J Street, Roam 570
. Dear Jay: N o o _ Re: AB 3611 (Tanner)

On behalf of our client, the Recreation Vehicle Industry Association I wish to
advise you that they oppose AB 3611 in its present form. The new language,
coupled with the strikeout in Section (B) at lines 32 and following on page 6
ard 7, seems to repeal the exemption that recreational vehicles have experienced
since -the J_.noeptlon of the Lemon ILaw. If our interpretation is incorrect, then
we'd suggest that the language needs clarification to make it clear that the
~exemption is not being terminated.

This is an addendum to our letter to David Grafft on March 26, 1986, th.ch was
sent pursuant to my telephone conversation with him.

Very truly yours,

IeRoy E. Lyon, Jr.
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State of Californio

W wia W = Boml Haaal D S S

Memorandum

To

Frem : Office of the Attorney Ganaerel
: LOS AN

Subject: In Re: Lemon Law Arbitration

Jeff Fuller
Legislative Unit
Sacramento

Date « 4&/2/86

File No..

: Telephone:  ATSS 677-209
~ Herscnel T, Elkins (213) 736-20

Assistant Attorney General .
Consumer Law Section

GELES

-

AN : .
We have recently conducted an examination of the arbitration

procedures now taking place pursuant to the Song-Beverly
Consumer Warranty Act. Civil Code saction 1793.2(e)
provided for an arbitration ~mechanism which would avoid
court battles for most consumers in lemon law cases. It had
been assumed that the major automobile manufacturers would
attempt to utilize a qualified third parcy dispute
resolution procedure pursuant to such statute, .Alas, such
is not the case. -Since there have been legislative
suggestions that lemon law procedures be changed, you may be
interested in our findingse. '

There are four current automobile third party dispute
mechanisms in California: The Better Business Buvreau,
Autocap, Chrysler Customer Arbitration Board and the FPord
Appeals Board, The Better Business Bureau is the largest
dispute resolution procedure. It has stated that it is not
a lemon law mechanism. The Better Business Bureau carefully
avoids any training of volunteer arbitrators in the lemon
law; reference is not made to the lemon law and no change in

this training is anticipated, Despite the fact that section

1795.4 of the Civil Code includes leased vehicles in lemon
law procedures, the BBB will not arbitrate cases in which
there are requests for buy backs on leased vehicles, The
Southern California Ford Appeals Board also will not handle
buy back requests on leased vehicles, The Chrysler Customer
Arbitration Board does handle requests for buy backs in
leases but awards such an insignificant amount of buy backs
generally that this inclusion i# not significant. The New
York Attorney General has found that the Chrysler Board does
not comply with FTC arbitration standards. Our examinetion
supports that position. The Chryeler procedure is totally
unacceptable and was a shogking experience for our
representatives who watched the proceeding. We have not yat
reviewed Autocap., Thus, in the majority of cases, there
does not dppear to be an adeguate lemon law arbitration
procedure in California.

HERSCHEL T, ELKINS

Asgistant Attorney General

HTE /ot .

Department of Ju'

APP 7 1085

| p)

P
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Date of Hearing: April 3, 1986 : AB 3611

ASSEMBLY COMMITTEE ON CONSUMER PROTECTION
ROBERT C. FRAZEE, Chairman

AB 3611 (Tanner) - As Introduced: Februéry 20, 1986

ASSEMBLY ACTIONS:

COMMITTEE CON. PRO. VOTE COMMITTEE . VOTE
Ayes: : Ayés: '
Nays: | Nays:

SUBJECT

Vehicle warranties: defective ("lemon") new cars.

DIGEST

Existing law, the California Song-Beverly Consumer Warranty Act, generally
provides that a manufacturer who is unable to service or repair consumer goods,
including motor vehicles, so that they conform to the applicable express
warranties after a reasonable number of attempts - must either replace those
goods or reimburse the buyer in an amount equal to the purchase price, less the
amount directly attributable to the buyer's use prior to the discovery of the
nonconformity (defect). ) '

In 1982, those provisions of the Song-Beverly Act were amended by AB 1787
(Tanner), commonly referred to as the "lemon bill" or "lemon law." That
legislation specified that with respect to defined new motor vehicles, a
"reasonable number of attempts" would be presumed to bé either 4 or more repair
attempts on the same maior defect or more than 30 days out of service for
service/repair of one or more major defects, within the first year or 12,000
miles of use.

That bill also enacted provisions which, under specified circumstances,
required a buyer to directly notify the manufacturer of a continuing defect and
to utilize a dispute resolution program meeting specified minimum standards,
prior to asserting the "lemon presumption" (4 times/30 days = "reasonable
number of repair attempts") in a legal action to obtain a vehicle replacement
or refund. ‘

This bill would amend that law and related laws to:

- continued -

AB 3611
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1)

3)

4)

5)

AB 3611
Page 2

Expressly rovide that the vehicle buyer gets to choose whether she or he
receives a rep acement vehicle or a refund;

Specifically rovide, for new motor vehicles, what is included in the
replacement opt on and the refund option, as follows:

-a) If a replacement vehicle is chosen by thé buyer, it must be a new

vehicTe substantially identical to the vehicle replaced, accompanied
by a1l normal new vehicle express and implied warranties. The ’
manufacturer must bear the cost of any vehicle price increases and any
sales tax, license and registration fees incurred as a result of the
replacement. o '

b) If a refund is chosen by the buyer, it must consist of the full
contract price paid or payable by the buyer, together with charges for
transportation, installed options, sales tax, and license, ,
registration and other official fees - less the amount directly
attributable to a buyer's use of the defective vehicle prior to
discovery of the defect.

Add statutory provisions to re uire the Board of Equalization and the
Department of Motor Vehicles to re und the sales tax and the unused
portion (pro rata) of the vehicle registration and license fees,
respectively, to a manufacturer who has either replaced the vehicle or
made the refund provided for under the bill's new warranty law provisions.
The bill's provisions would also authorize both the Board and the :
Department to adopt whatever rules and regulations they deem necessary or
appropriate to carry out these refund requirements.

Re uire the California New Motor Vehicle Board to-certif each dispute
reso ution process used to arbitrate "lemon" vehic . sputes as complying

" with the state's prescribed minimum standards before that process could be .

used to fulfill the requirement for its use under the "lemon" law's
provisions. The dispute resolution rocess would be required to provide
the Board with any information the Boar eemed necessary in order for it
to perform its certification responsibility. The bill's provisions would -

* permit the Board to suspend or revoke its certification when it determines

a process does not comply with the state's minimum standards.

Require the New Motor Vehicie Board to provide arbitration itself, which
meets the state's minimum standards for resolving disputes arising between
a new motor vehicle purchaser and its manufacturer, or distributor. .
Provide that this state arbitration provision does not 1imit any of the
buyer's other legal remedies except that the buyer is not entitled to a
second qualified arbitration. . ’

- continued -

AB 3611
Page 2
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AB 3611
Page 3

6) Provide that a new motor vehicle buyer may request formal arbitration of
vehicle disputes with manufacturers by the New Motor Vehicle Board and
that specified conditions must be met prior to the Board's granting of an
-arbitration request. ‘ :

7) Authorize the New Motor Vehicle Board to establish filing fees. for cases
en t e Board arbitrates disputes, including a fixed annual fee to be

charged to the Board's regulated vehicle manufacturers and distributors.

Also, authorize the Board to order a party to a state arbitration to pay

the other party's filing fees under specified circumstances. 1

8) Amend the definition of a "new motor vehicle" which is covered by the
"emon law , to specifically include dealer-owned vehicles and ’
"demonstrators" sold with a manufacturers' new car warranties, and to
substitute a more specific definition for excluded "off-road" vehicles.

FISCAL EFFECT

Unknown. This is a fiscal committee measure. The bill provides for .sales tax
refunds and pro-rata refunds of unused portions of vehicle license and
registration fees, and for certification and arbitration by the New Motor
Vehicle Board. The Board estimates first year start-up costs of approximately
$610,000 with an ongoing $649,000 operational cost per year thereafter. The
Board expects to fund these costs through its authority to assess annual fees
- from its regulated manufacturers and distributors and the filing fees for
conducting arbitrations. T

STAFF COMMENTS

1) This bill is sponsored by its author to strengthen existing "lemon" law
protections, to eliminate inequities that have occurred from that law's
implementation and to ensure that owners of seriously defective new cars
can obtain a fair, impartial and speedy hearing on their complaints.

The bill §s supported by the Consumer Federation of California, Consumers
Union, California Public Interest Research Group (Cal PIRG), the San
Francisco District Attorney, a member of the State Board of Equalization,
the New Motor Vehicle Board, and several consumers and attorneys.

The author and proponents state that.sincé the effective date of the "lemon"
law over 3 years ago, there have been numerous complaints from new car buyers
concerning its implementation. While these complaints reflect continued

- continued -

AB 3611
Page 3~
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AB 3611
Page 4

dissatisfaction with the manufacturer's own resolution of disputes. regarding
defective new vehicles, they have also alleged that the dispute resolution

~ programs financed by the manufacturers are not operated impartially. Consumers
have complained of: 1long delays in obtaining a hearing (beyond the prescribed
40-60 day time 1imit); unequal access to the arbitration process: unreasonable
decisions that do not appear to even acknowledge the existence of, much less
use, the "lemon" law's provisions or provide an adequate amount of ‘

- reimbursement even when a refund decision is ordered.

.2) The bill is opposed by Ford Motor Company, Chrysler Corporétioh, the
: Automobile Importers of America, the Motor Vehicle Manufacturers
Association and the Recreational Vehicle Industry Association.

Opponents of the bill state that the number of consumers dissatisfied with
the current arbitration processes is small relative to the number of
arbitrations. They argue that the manufacturers have invested a large
amount of money to adequately fund these arbitration processes, that  they
comply with the state's prescribed standards, that they feel the programs
are working very well and that if additional refinements are needed that
they are willing to work cooperatively to that end. '

In particular, the opponents question the need for a state-operated
arbitration option, as provided for in the bill, They argue that in the
two other states which have state arbitration provisions (Connecticut and
Texas) there are serious backlogs, supporting their view that the state is
il1-equipped to perform this role. They also contend that having a state
arbitration alternative which will be paid for by manufacturers, will be a
disincentive for the continued operation of the programs they currently

finance.
Jay J. DeFuria | | | AB 3611
324-2721 : ' Page 4
aconpro
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: COUNCIL OF BETTER BUSINESS BUREAUS, INC.

THE INTERNATIONAL ASSEMBLY OF BETTER BUSINESS BUREAUS

) TESTIMONY BY
DEAN W. DETERMAN
Vice President
Mediation/Arbitration Division
BEFORE THE
ASSEMBLY CONSUMER AFFAIRS COMMITTEE

‘Sacramento, CA
April 3, 1986

1515 WILSON BOULEVARD ® ARLINGTON, VA 22209 @ (703) 276-0100
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I represent Better Business Bureau AUTO LINE, the nation's
1argest out-of-court dispute settlement program. We resolve new
car complaints under the provisions of the federal Magnuson-Moss
Warranty Act, specifically under FIC Rule 703. There are currently
12 manufacture;s; representing 20 car/truck lines that write BBB AUTO
LINE into their warranties. They include: AMC-Jeep, Audi, all divisions
of General Motors, Honda, Jaguar, Nissan, Peugeot, Po;sche,uRenaﬁIt,
Rolls—Royce-Bentley, Saab, Volkswagen, Volvo.

From October '84 to September '85 (duaFTC reporting period under
Rule 703), BBB AUTO LINE settled 12,716 consumer complaints through
its 14 California Bureaus. This number does not include GM-FIC
Consent Order which is a separate program. Of these 12,716 cases,

9,977 (78.5%) were closed through Bureau mediation while 2,739 (21.5%)

“were arbitrated. From October '85 to February of this year, we

settled an additional 5,852 cases, 4,321 (74%) in mediation and 1,531
(26%) in arbitration.

The BBB AUTO LINE Program provides California consumers with
broader coverége and greater remedies than those provided by the
California Lemon Law. 1In fact, the manufacturers' voluntary exposure
to replacement-repurchase in AUTO LINE exceeds that of any repair/replace
legislation in the country.

The minimum BBB AUTO LINE coverage is 36,000 miles or 36 months:. "
from date of delivery for repairs and 24,000 miles/24 months fqr.the
buy back remedy. Maﬁy manufacturers offer their customers even broader

coverage than these minimums.
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The BBB AUTO LINE Program'placeé no minimum requirements in the path
of a consumer who believes he or she has a lemén..'The California Lemon
Law places the burden on the consumers to prove that their car has been
repaired 4 times for the same failure, or was down for 30 or moré days
in the shop before they can assert their legal rights under the law.

Under BBB AUTO LINE, California consumers are free to request
repurchase of their cars fo; any alleged defect, regardless of repair
attempts or down time;

A sufvey of all Califorﬂia AUTO LINE arbitrations from October '85
to February '86 shows that 231 California consumers got . awards
through the BBB AUTO LINE Program.‘ Based on‘the age and mileage of these
cars, a minimum of 134 or 58% ceould ggg_ﬁave qualified under the California
Lemon Law.

Another survey of California buy back cases from September '85 thru
November '85, reveals that 532 consumers who requested bﬁy backé, 125
or 23% of them received buy backs. Thus, one out of four consumers got
whét_they asked for but more than three out of four consumers got
something, because 78% accepted"the arbitrator's decision. These
repurchased cars had been driven an average of 23,125 miles at the time
of repurchase and the average repurchase price was $10,695.56. |
BBB AUTO LINE arbitrators assessed an average useage deduction of
$2,158790, which represents an allowance of less than 10¢ per mile.

Under the Massachusetfs/Connecticut Lemon Law formﬁlas'forAuseage, the

average deduction would have been at a rate of 12.97 per mile.
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The BBB AUTO LINE Program is funded entirely by business, its
service is free to consumers - the California taxpayer pays nothing.
A critical thing, too is that all of these decisions are made by a
cross—-section of Califo;nia residents, all volunteers paid nothing
after an in-person hearing.

In Massachusetts, Connecticut and Texas where the 1égis1ature
has provided for a state-run mechanism, consumers have fared better
under BBB AUTO LINE.

In'Coﬁnecticut the state Office of Legislative Research found that
the consumer department's Lemon Law arbitration unit exceeded the
60-day legal limit for decisions in 31 of 32 ‘cases awaiting hearings.
The reports said consumers are Qaiting an average of 85 days to have
Lemon Law claims heard. |

Our Texas Bureau reports that the state program is six months
to a year behind and is referring consumers to the Better Business
Bureau.

In Massachusetts, the state has failed to set up a program in over

two years and is also referring cases to the Better Business Bureau.
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- muser product. any person 1o whom

VE L
o

Etene

8 "Warrants™ means any persoh
who gives or offers to give a written war-
ranty shich incorporaies an info
¢r pute settiement mechanism.
o+ ey ~)Mechanism® means an informal

dirpute scliement procedure which Is In-
correrated tnto the terms of 8 wrilten
vt arty to which any provision of Tide
loru-thnwua.nMedeec-
tion V10 of the Act. -

) "Mcmbders™ means the person or
pesons within e Mechanism actually de-
clding Clsputes.

tg* “Consumer™ means & buver (other
than for purposes of ressle) of any ml;
suc
proZuct b transferred during the dura-
tion of a written warranty applicable to
the g rezuct. and any other person who bs
enti‘ied by the terms of such warranty or
under appnlicadle state law to enforce
pratnst the warrantor the obligations of
the warranty.

(h) "On the face of the warranty”
gneans: 1) I the warranty is & ringle
sheet with printing on both sides of the
shect, o7 If the warranty is comprized of
mose than ohe sheet, the page on which
the warranty text begins:

(2) tf the warranty is included ax part
nf & lenfer document, such a3 & bse and
care manual, the page in such document
o= v.a.ch the warranty text begins.

§ 703.2 Dutics of warranior.

{a' The warrantor shall not incorpo-
rats inc the terms of 8 writien warrants
a Mechanism that fails to comply with
the requirements contsined tn §§ 703.3-
703.8. This parograph shall not prohfbit
& warrantor from incorporating inte the
ternis of & writlen warranty the step-by-
step procedure which the consumer
should take in order to obtain performe-
ance of any obligation under the war-
ranty as decribed i section 302:8)(7)
of the Act and required by Pait 701 of
thix subchapler. .

%) The worrantor shall disclose clear-
ty end conspicuously at least the followe
¢ In‘ormation on the face of the writ-
wwn warTanty: (1) a statement.of the
aradabiity of the informal dispute set-
Jerment mechanism:

(2) the name and address of the
$iesbhianizm, or the name and & telephone
pusaber of the Mechanism which oon-
ciuners My use without charge;

(3) a statement of any requirement
tmat the consumer resort to the Mecha-
susin before exercising rights or seeking
renedies created by Title I of the Act!
tapether with the disclosure that i
rorermer chooses Lo seek redress by pur-
s~¢ yichts and remedics not ereated
hy Tatlc ] of the Act, resort to the Mecha-
«jem would not be reguired by any pro-
virter: of the Act: and )

{#) » siatement, if applicable, indicat-
ir¢ where further information on the
Mcehanism ean be found in materials
accompanying the product, as provided
t. ) W32

te) The warrantor shall include in the
v3)tten warranty or in & separate section
o mnterials the produet,

~¢ following information: (1) either (1)
& f:rm addressed 10 the Mechanism con-

2
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‘taining spaces requesting the nforma-
ton which the Mechanism may require
for prompt resolution of warranty dis-
putes; or (i) s teiephone number of the

Mechanism which consumers Ay use

without charge: - - = .- .

(2) The pame and address of the
Mechanism:

43) A drief description of Mechnnism
procedures; .

1€) The time Nimiix adhered to by the
Mechanism; and

«3) The types of Information whica
the Mechanixm may require for prompt
resolutlich of warranty disputes.

,_yv{-_“) The warrantor shall take sleps
yeasonably ealeulated to make consume o

ers aware of the Mechaniam’s exislence
at the time consumers experience wWar-
santy disputes. Nothing contained
paragraphs (b, (¢). or (8) of this section
shall Umit the sarrantor’s option to en-
courage consumers 10 seck redress di-
reclly from the warrantor as Jong as the
sarrantor does not expressly reguire
consumers o seek redress direclly from
the warrantor. The warrantor shall pro-
ceed fairly and expeditiously to attempt
to resolve all dispules submitted directly
to the warrantor.

(e' Whenever s dispute iz submitted
directly to the warrantor, the sarrantor
shall, within s reasonable time. decide
whether, and to what extent, It will sat-
13'y the consumer, and inforin the eon-
sumer of its decision. In itz notification
to the consumer of its decision. the war-
rantor shall include the information re-
quired in § 703.2 (d) and (c).

(f) The warranior shall: (1) respond
fully and promptly to reasonable requests
by the Mechanixm for information relat-
ing (o disputes:

«2) upon notification of any decision
of the Mechanism that would require sc-
tion on the part of the sarrantor, imme-
dintely notify the Mechanism whether.
and to whal extent. warrantor will abide
by the decision: and

(3) perform mny obdlications it has
agreed Lo,

(g' The warrsnior shall act tn good
faith in @ctermining whether. and
what extent. 8t wil} ablde by s Meche-
nism decision.

(h) The warrantor shall comply with
any reasonable requirements imposed by
the Mcchanism to fairly and expedi-
tiouniy resolve warranty disputes.

MiiNuM REQUIREMINTS OF THE
Mreuarisu

§ 7003  Mechanium organisation.

ta' The Mechanism shall be funded
and competently gtafed st a Jeve! sufl'-
cien® to ensure fnir and expeditious reso-
julion of all disputes, snd shall hot
charge consumers any fee for wxe of the
Mechanism.

() The warrantor and the sponsor of
the Mcchanixm (if other than the war-
ranlor) shall take all steps necessary o
ensure that the Mechanism, and its
members and stafl, sre sufficiently insu-
Jated {rom the warrantor and the spon-
sor, so that the decisions of the members
and the performance of the staf! sre not
influenced by either the warrantor or the

-28-
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poncor. Necessary steps shall include, ot
» mintmum. committing funds in ad-
wance, basing personne] @eclsions solely
on merit. and not assigning conflicling

AT

4

warrantor or sponsor guties to Mechan-

Jsm stafl persons, - &

) The Mcchanism
other reaconable requirements necessary
to ensure that the members and stafl act

fatrly m.d expeditiously in each dispute.
§703.4  Qualification aof members.

) No member geciding a dispute
shall be: (1) A party to the @ixpute. or
an employee or agent of a party other
than for purposes of deciding gisputes:

e il

21 A person who it or mav become &
parts In any lewal action. Including but
not bmited Lo class actions, relaung to
the product or complaint In @ispute. or
an employee or spent of such person
other than for purposes of deciding @is-
putes. For purpases of thix paragraph ¢a)
s person ahall not be considered &
“party” solely because he or she ncquires
or owns an intercst in 8 party solely for
investment. and the acquisition or
ounership of an interest which s offered
1o the genernl pubdlic xhall be primna facle
evidence of itx acquisition or ownership
solely for investment.

tHY Wiien one or two mombers sre
deciding a dispute, all ghall be persone
having nmo direct snvohvement in the
manufacture. gdistribution. sale or serve
fce of any prociuct. When three or more
members are deciding & Gispute, at least
two-thirds shall be persons having no &
rect Involvement in the manufacture. dis-
tobution. sale or service of any produrt.

4

*Direct involvement” shall not include .

acquiting or Owning an mter est zolely for
fnvestinent. and the acquicition or owner-
ship of an Interest which ir offercd to the
genera) public shalt be prima farie evi-
dence of it& acquisition or ownerrhip
solely for fnvestment. Nothing contained
n this section shall prevent the membere
from consulung with any persons knowl-
edeeable in the technical, commeicial or
other areas relating to the product which
1< the subjeet of the disrute.

ter Members gshall be persons fiite--
eted In the fair and expeditiout peiiine.
ment of consumer gisputes.

§ 702.5  Operration of the Mes hunicne,

ta) The Mechanizm shei. esiebdlich
written operating mocedures w .ich #heli
tnclude at Jeast thote items snecifle¢ In
Farazraphs tbr=¢)} of thicsection Conies
of the w1iitlen proccdures shall br mif e
avallable L0 ary DETAON UPON TEQUS-L

) Upon netificrlion of & d.«puts “he
NMechanikny shall tmmediateiy  fajerm
both the worrantor and the consumer of
receipt of the dispute.

te) The Mcchonism shall investipate.
gather and organize all information nee-

ol dmpese amy

essary fer a fair and expeditious decision

.. each @ipute When any evidenze
gathered by or submitled to the Meche-
pixm raises ssues reloting to the number
of repoir attempix. the length of repal”
perions, the possibility of unreascnatie
use of the product. or any other s~
relovant in ight of Title 1 of the Act (¢t
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‘ fuies tbereuﬁdeﬂ . Including lssues Teiat-

sng to consequential damages, OF 4Dy
olher remedy under-the Act (or rules
. thereunder), the Mechanism shall inves-
“gigate these issues. When informatiod
which will or may be used in the declsion,
submitted by one party, or &
under § 703.4(b), or any other source
tends to contradict facts submitted by
the other party, the Mechanism sh;ll
£leasly. accurately, and completely 6is-
elost o doth partles the contradiclory
fnfurmation (and fts source) and shall
‘provide both parties apn opportunity to
__explain or rebut the information and to
" submit additional materia’s. The Mech-
anism shall not require any information.
not reascnadly necessary to decide the
gispute.

(@) 1f the dispute has not been settled,
the Mechanism shall, as expeditiously as
possible but at least within 60 days of
potification of the dispute, except as pro-
vided in parazraph (@) of this section:
(1) render a fair decision based on the
tr.formation gathered as described In
paragraph (¢) of this section, and on any
ir{ormation submitted at sn oral pres-
entation which conforms to the require-
meants of raragraph () of this section
(A declsion shall include any remedies

appropriate under the eircumstances,

Including repelr, replacement, refund,
reimbursemont for expenses, CoOmMpensa-
tion for damages, and any other reme-
dics Aavailable under the written war-
ranty or the Act (or rules thereunder):
ané a dccision shall state a specified
rersonalle time for performance):

(2) Disclosc to the warrantor its decl-
sior, and the reasons therefor:

(3 I the decision would require ace
tion on the part of the warrantor, deter-
mine whether, and to what extent, wire
rantor will abide by its decislon: and

€4) Dr'sclose (o the consumer its decl-
sion, the reasons therefor, warrantor's
intended actions (if the decision would
require action on the part of the ware
rantor), anéd the information described
in paragraph (g) ©f this section. For pur-
poses of this paragraph (8) a dispute
shall be deemed settied when the Mech-
anism has ascertained from the consumer
that: () the dispute has been settled to
the consumer's satisfaction: and (I the
srttlement contains a specified reasona-
ble time for performance.

(e) The Mechanism may delay the
performance of $ts duties under pera-
graph (d) of this section beyond the 40
day time Umit: (1) where the period
of de'ay is due solcly to fallure of a con-
sumer to provide promplly his or her
nome and sddress, brand name and
meds) numbder of the procuct involved,

ani o statement as to the nature of the -

@efcct or other complaint; ot

(2) For o 7 day period in those cases
where the consumer has made no attempt
t:" seck redress directly from the warrans

() The Mechanixm may allow an oral
presentation by a party to a dispute (or
s party'’s vepresenlative) only ff: (1)
both warrantor and consumer expressty
agree Lo the presentation;

consultant’

T
N 7o
s -3
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(2 Prior to agreement the Mechanism

fully discloses o the consumer the fol-
Jowing Information: (1) that the presen-
talion by either party will take place
only if both parties so agree, but that if
they agree, and one party fafls to appear
at the agreed upon time and place, the
presentation by the other party may stil
be allowed;

(1) That the members will declde the
dispute whether or not an oral presenta-
tion is made: .

(1) The proposed date, time and place
for the presentation: and
__(v) A brief description of what will
‘scctz at the presentation including. Af
applicable, parties’ rights to bring wit-
nesses and/or counsel; and

(3) Each party bas the right to be
present during the other party’s oral
presentation. Nothing conitained iIn this
paragraph (D) of this section shall pre-
clude the Mechanism from allowing an
oral presentation by one party, if the
other party falls to appear at the agreed
upon time and place, a3 long as all of
the requirements of this paragraph have
been satisfied.

(g The Mechanism shall inform the
consumer, at the time of disclosure re-
quired In paragraph (d) of this section
that: (1) if he or she is dissatisfied with
its decision or warrantor's intended ac-
tions, or evertusl performance, legal
remedies, including use of small clatms
court, may be pursued;

(2) The Mechanism's decision 15 ad-
missidble in evidence as provided in sec-
tion 110/2)(3) of the Act:and -

(3) The consumer may obtain, st rea-
sonable cost, coples of all Mechanism
records relating to the consumer’s dis-

te.

() If the warrantor has agreed to
perform any obligations, either as part
of o setilement agreed to after notifica-
tion to the Mechanism of the dispule or
ar » resuwlt of & decision under paragraph
(@) of this section, the Mechanism shall
ascertain from the consumer within 10
working days of the date for performe-
ance whether performance has occurred.

t1) A requirement that & consumer
resort to the Mechanism prior to com-
mencement of an action under section
3110(d) of the Act shall be satisfied 40
gays after notification to the Mechanism
of the dispute or when the Mechanism
completes all of ita duties under para-
graph (@) of this section, whichever
occurs sooner. Except that, if the Mech-
anism delays performance of its pars-
graph (d) of this section duties as
allowed by paragraph (@) of this section,
the requ'rement that the consumer in-
tially resort to the Mechanism shalli not
be satisfied until the period of delay al-
Jowed by paragraph (e) has ended.

(§) Declsions of the Mechanism shall
not be legally binding on sny person.
Rowever, the warrantor shall act o

. good falth, as provided in § 703.2(¢c’

in any civil action arising out of & war-
ranty obdlication and relating to & mat-
ter considered by the Mlechanism. any
decision of the Mechanism shall be ad-
_missidle in evidence, as provided in nec-
tion 110(a) (3) of the Act.

«29-

§$ 7036 Rcrcordierping. -

ta) The Mechaniym shall maintain
records on each @ispute referred to It
which shall Include: (1) Name, sddress
and telephione number of the consumer, -

€2; Name. address, telephone number
and contact person of the warrantor;

¢3) Brand name and model number of
the product Involved:

) The date of recelpt of the 6is-
pute and the date of @isciosure 10 the
consumer of the decision;

tS' AD letters or other written docu-
ments subniitted by either party;

«6) Al other evidence collected by
ihe Mechanisin relating to the dispute,
including .summaries of relevant and
mnrier:al portions of telephone calls and
meetings between the Mechanism and
any other person (including consultants
described In §703.4(D));

(1) A summary of any relevant and
material information presented by either
party at an oral presentation;

81 The decislon of the membders in-
cluding Information as to date, Ume and
place of mecting. and the identity of
members voting; or information on any
other resolution;

9 A copy of the @isclosure to
parties of the decision;

110} A statement of the warrantor’s
intended action(s): -

t11) Copics of follow-up letters tor
summaries of relevant and material por-
tons of follow-up telephone calls) 1o the
consumer, and responses thereto. and

112) Any other documents and com-
munications 'or summaries of relevant
and material portions of oral communi-
calions) relating to the dispute.

b The Mcchanism shall maintain an
index ©f each warrantor’s disputes
groujd under brand name and sudb-
grouped under product modcel.

(¢) The Mechanism shall malntain an
tndex Yor each warrantor as wil! show:
t1r All disputes in which the sarrantor
has promised some performance (either
bs seitlement or in response 1o 8 Mech-
anism decasion) and has {ailed W com-
piy. and

M AD disputes in which the wsorr-
rantor has refused 1o sbide by 8 Mecl-
antsm dectsion.

@’ The Mechanism shal mainisin an
index as will show all disputes delayed
bevond 40 days.

(¢! The Mechanism sheh comple
semi-annually and mainiain swatbilx
which show the number #nd percent of
diputes In each of the folinning Sate-
gomics: (1) Resolved by stald of the NImli-
antum and warrantor has complics:

12) Reselved by stuff of e Miache.
snism, time for compliance has 220 UTNG
and warranto® has pot complied;

(3) Resolved by sta® of the Mechanikm
and time for compliance has no. yet
occurred;

¢4) Declded by members and warran-
0. has complied;

(S) Declded by members, time for come
pliance has occurred, and warrantor has
pot complied:

(6) Decided by members and t'me fo°
comphiance hns »ot yet occurrec;

the
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California Assembly Bill 3611

Ford Motor Company appreciates the opportunity to comment before the Consumer
Protection Committee on Assembly Bill 3611. As many of you are aware, the
concept of third party arbitration boards is not new to us. We have operated

the Ford Consumer Appeals Board here in California since July, 1979.

Ford Motor Company would like the Committee to consider the following three
points with reference to Assembly Bill 3611:

. The need for state-run arbitration (especially when the manufacturer

offers a similar proven mechanism)
. Marginal performance to date of other state-rum boards
. Confusion to the consumer

Need |

As I said earlier, we have operated the Ford Consumer Appeals Board in
California since 1979. We at this point do not recognize any consumer need
for the state to begin handling what we, as a manufacturer, have handled, cost
free. In addition, our boards handle cases that California arbitration would
disqualify. For example, 477 of the.cases we heard last year were not covered
under any warranty or lemon law provision. Also, consumer board members on
each FCAB are screened and selected by an outside, independent firm to ensure

sufficient insulation from any manufacturers' bias.

Performance

State-run arbitration board's performance to date is marginal. For example:

1) John Woodcock (who is the father of Connecticut's lemon law) recently

chastised his own state-run board for the lengthy delays in hearing cases. A
newspaper article written on February 18, 1986 in the New Haven Register

. indicated that 31 out of 32 cases scheduled for the next hearing were over 60

days old. Our national average on warranty or lemon law cases is presently

running about 36 days.
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2) The State of Vermont is also experiencing a much larger volume of cases
than anticipated or capable of handling. The Boston Globe reported on
December 8, 1985 that those "who administer the law say they are swamped with
work". "Its far busier than we ever thought it'd be" said Paul Guare,
executive secretary to the arbitration board. The opening statement of this
particular ‘article 1nc1u4ed a line that states - " its become so popular that

its giving headaches to state officials".

3) The State of Texas presently is carrying a backlog of over 200 cases.

This may mean owners will have to wait from 12 to 18 months for a decision.
Confusion
Finally, we believe the option provided to the consumer as to which mechanism
should be used will open up a 'Pandora's box' of confusion. We, as the
manufacturer, wonder on what basis will the consumer make his or her decision
about which board to use.

To summarize, the duplication of effort and question of need; the

track records of state boards to date, and consumer confusion are three

primary reasons we oppose enactment of Assembly Bill 3611.

L pnm
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In 1982, those provisions of the Song-Beverly Act were amended by AB 1787
(Tanner), commonly referred to as the "lemon" bill or "lemon" law. That
legislation specified that with respect to defined new motor vehicles, a
"reasonable number of attempts" would be presumed to be either 4 or more repair
attempts on the same major defect or more than 30 days out of service for
service/repair of one or more major defects, within the first year or 12,000

miles of use.

That law also conatins provisions which, under specified circumstances,
required a buyer to directly notify the manufacturer of a continuing defect and
to utilize a dispute resolution program meeting specified minimum standards,
prior to asserting the "lemon presumption" (4 times/30 days = “reasonab]e
number of repair attempts") in a legal action to obtain a vehicle replacement

or refund.
This bill amends that law and related laws to:

1) Amend the definition of a "new motor vehicle" which is covered by the
"lemon" law, to specifically include a dealer-owned vehicle and a
"demonstrator" or other vehicle sold with a manufacturer's new car
warranty, and to substitute a more specific definition for excluded

"off-road" and commercial vehicles.

2) Expressly provide that the vehicle buyer gets to choose whether she or he

receives a replacement vehicle or a refund.
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3)

4)

5)

Specifically provide, for new motor vehicles, what is included in the

replacement option and the refund option, as follows:

a) If a replacement vehicle is chosen by the buyer, it must be a new
vehicle substantially identical to the vehicle replaced, accompanied
by all normal new vehicle express and implied warranties. The
manufacturer must bear the cost of any vehicle price increases and any
sales tax, Ticense and registration fees incurred as a result of the

replacement.

b) If a refund is chosen by the buyer, it must consist of the full
contract price paid or payable by the buyer, together with charges for
transportation, installed options, sales tax, and license,
registration and other official fees - less the amount directly
attributable to a buyer's use of the defective vehicle prior to

discovery of the defect.

Require that the dispute resolution programs provide the provisions of
California's "lemon" law and the provisions of federal law governing the
operation of such programs to dispute decision makers, and require that

those decisions include consideration of those provisions.

a) Add statutory provisions to require the Board of Equalization and the

Department of Motor Vehicles to refund the sales tax and the unused

portion (pro rata) of the vehicle registration and license fees,

respectively, to a manufacturer who has either replaced the vehicle or
made the refund provided for under the bill's new warranty law

provisions.
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b) Authorize both the Board and the Department to adopt whatever rules
and regulations they deem necessary or appropriate to carry out these

refund requirements.

6) a) Require the California New Motor Vehicle Board to certify each dispute
resolution program that is used to arbitrate "lemon" vehicle disputes
as complying with the state's prescribed minimum standards before that
program can be used to meet the requirement for its use under the

"lemon" law's provisions.

b) Require the vehicle manufacturer or distributor to provide the Board
with any information the Board deems necessary in order for it to

perform its certification responsibility.

c) Permit the Board to suspend or revoke its certification when it
determines a program does not comply with the state's minimum
standards.

d) Require the Board to designate a certified dispute process to

arbitrate "lemon" disputes if the manufacturer or distributor does not

utilize one 1itself.

FISCAL EFFECT
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STAFF COMMENTS

1) This bill is sponsored by its author to strengthen existing "lemon" law
protections, to eliminate inequities that have occurred from that law's
implementation and to ensure that owners of seriously defective new cars

can obtain a fair, impartial and speedy hearing on their complaints.

The bill is su orted by the Consumer Federation of California, Consumers
Union, California Public Interest Research Group (Cal PIRG), the San
Francisco District Attorney, a member of the State Board of Equalization,

the New Motor Vehicle Board, and several consumers and attorneys.

The author and proponents state that since the effective date of the
"Temon" law over 3 years ago, there have been numerous complaints from new
car buyers concerning its implementation. While these complaints reflect
continued dissatisfaction with the manufacturer's own resolution of
disputes regarding defective new vehicles, they have also alleged that the
dispute resolution programs financed by the manufacturers are not operated
impartially. Consumefs have complained of: long delays in obtaining a

hearing (beyond the prescribed 40-60 day time 1imit); unequal access to

the arbitration process; unreasonable decisions that do not appear to even

acknowledge the existence of, much less use, the "lemon" law's provisions

or provide an adequate amount of reimbursement even when a refund decision

is ordered.
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2)

'f-‘

The bill is opposed by Ford Motor Company, Chrysler Corporation, the
Automobile Importers of America, the Motor Vehicle Manufacturers

Association and the Recreational Vehicle Industry Association.

Opponents of the bill state that the number of consumers dissatisfied with
the current arbitration processes is small relative to the number of
arbitrations. They argue that the manufacturers have invested a large
amount of money to adequately fund these arbitration processes, that they
comply with the state's prescribed standards, that they feel the programs
are working very well and that if additional refinements are needed that

they are willing to work cooperatively to that end.
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State of California Board of Equalization -

J:

Me-rhc;randum ]

RECEWED‘

o o« Mr. J.D. Dotson.

AFR15 1S
) 5. D, Delses
- Doaadasnt o8 Syiinisg Taes
From : O« A. Bystrom :
Subject: Assembly Bill 3611 , X

vYou asked that I attempt to develop language that would
provide for a refund of tax to the manufacturer on a defective
car pursuant to the "Lemon Law", while at the same time
attempting to minimize any damage that such 1language could
cause with respect to the basic concept of whom the sales tax

is upon. I suggest the following:
1. Section 2 of AB 3611 be deleted.

2. A section be added. to the Civil Code to read as

follows: ll(

“1656.2. Notwithstand g the provisions of Part 1,
N . (commencing with ‘s ion 6001), Division (2 of the
Revenue and xa on Code, the State Board of
Equalization a reimburse the manufacturer of new
motor vehicles or an amount equal to- the sales tax
which the manufacturer includes in making restitution
[MM/ to the buyer pursuant to subparagraph (B) of paragraph
LR L (2) of subdivision (d) of Section 1793.2 of the Civil.
gJ)"/‘ b Code, . when satisfactory proof is provided that the

WP {fjwif > retailer of the motor vehicle for which the
/,g’ V| , 4~/ manufacturer is making restitution has reported and
v b”“"'":lw"”’ paid the sales tax on the gross receipts from the sale
/v.‘;#";‘)_{}.:ﬂ";,_./“f"",, of that motor vehicle. The State Board of
4 g,g?*"‘j.,w"“J‘...;"Equalization may adopt rules and regulations that it
Hr 4"0,,,-(@:'-"“ deems necessary or appropriate to carry out,
{"‘»‘f"’(,a:ﬂ!'f) facilitate compliance with, or prevent circumvention

or evasion of, this section.

"Nothing in this section shall in any way change the
application of the sales and use tax to the gross
receipts and the sales price from the sale, and the
storage, use, or other consumption, in this state of
tangible personal property pursuant to Part 1l
(commencing with Section 6001), Division 2, of the
Revenue and Taxation Code.” ,

¢ sz //}” | - | | 1341
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Legislative Analyst
May 24, 1986

ANALYSIS OF ASSEMBLY BILL NO. 3611 (Tanner)
As Amended in Assembly May 19, 1986
1985-86 Session

Fiscal Effect:

Cost: 1. Potential cost in the range of
$50,000 to $100,000 to the New
Motor Vehicle Board to certify
arbitration processes. Costs
fully offset by fees charged to
manufacturers and distributors of
motor vehicles.

2. Unknown absorbable costs to the
State Board of Equalization to
reimburse sales tax in restitution
settlements.

Revenue: 1. Unknown revenues generated by fees
charged to manufacturers and
distributors to offset program
costs of the New Motor Vehicle
Board.

2. Unknown revenue loss to the
General Fund from sales tax
reimbursements to vehicle
manufacturers.

Analysis:

This bill changes current law pertaining to
vehicle warranty procedures. Specifically, the bill:

o Requires the manufacturer of a motor vehicle,
at the option of the buyer, to replace a
defective motor vehicle or make restitution
if the manufacturer is unable to service or
repair the vehicle after a reasonable number
of attempts by the buyer.
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AB 3611--contd

0 Requires the New Motor Vehicle Board (NMVB)
to certify the arbitration processes used to
resolve vehicle warranty disputes.

Authorizes the board to revoke or suspend any
arbitration process if it does not comply
with specified standards.

0 Authorizes the board to charge fees to
manufacturers, distributors, and their
branches to fund the board's costs.

0 Requires the State Board of Equalization
(BOE) to reimburse the manufacturer of a new
motor vehicle any sales tax returned to the
buyer as part of restitution for a defective
vehicle.

Fiscal Effect

Our analysis indicates that the NMVB potentially
could incur annual costs in the range of $50,000 to
$100,000 to certify arbitration processes. These
costs, however, will be fully offset by fees collected
from the manufacturers and distributors of motor
vehicles.

The BOE will incur unknown costs to reimburse
the sales tax to the manufacturer in vehicle
restitution settlements. These costs would be
absorbable.

Unknown revenue loss to the General Fund from
sales tax reimbursements made to manufacturers and
distributors of defective new motor vehicles.

83/s8
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AB 3611

ASSEMBLY THIRD READING

AB 3611 (Tanner) - As Amended: May 19, 1986

ASSEMBLY ACTIONS:

COMMITTEE CON. PRO.

Ayes:

Nays:

DIGEST

VOTE 5-0 COMMITTEE W. & M. VOTE 20-1

-Ayes:

Nays:

Vasconcellos, Baker, Agnos,
Bader, Calderon, Connelly, Eaves,
Herger, Hill, Isenberg, Johnson,
Johnston, Leonard, Lewis,
Margolin, McClintock, O'Connell,

Peace, Roos, M. Waters

D. Brown

- continued -

AB 3611
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AB 3611
Page 2

Existing law generally provides that a manufacturer who is unable to service or

fepairlconsumer goods, including motor vehicles, so that they conform to the
applicable express warranties after a reasonable number of attempts - must
either repla;e those goods or reimburse the buyer in an amount equal to the
purchase price, less the amount directly attributable to the buyer's use prior

to the discovery of the nonconformity (defect).

In 1982, the law was amended by AB 1787 (Tanner), commonly referred to as the
"Temon" bill or "lemon" law. That legislation specifies that for new motor
vehicles, a "reasonable number of attempts" is presumed to be either four or
more repair attempts on the same major defect or more than 30 days out of
service for service/repair of one or'more major defects, within the first year

or 12,000 miles of use.

That law also contéins provisions which, under specified circumstances, require
a buyer to notify the manufacturer directly of a continuing defect and to use a
dispute resolution program meeting specified minimum standards, prior to
asserting the "lemon presumption" (4 times/30 days = "reasonable number of

repair attempts") in a legal action to obtain a vehicle replacement or refund.

This bill amends that law and related laws to:

- continued -

AB 3611
Page 2
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1)

2)

3)

4)

AB 3611

age
Amend the definition of a "new motor vehicle" which is covered by the
"1emon“ Taw, to specifically include a dealer-owned vehicle and a
"demonstrator" or other vehicle that is sold with a manufacturer's new car
warranty, and to substitute a more specific definition for excluded

off-road and commercial vehicles.

Clarify that the vehicle buyer may assert the "lemon presumption” in any
civil action, small claims court action or other formal or informal

proceeding.

Expressly provide that the vehicle buyer has the choice of whether she or
he receives a replacement vehicie or a refund for a defective "lemon"

vehicle.

Specifically provide, for new motor vehicles, what is included in the

replacement option and the refund option, as follows:

a) If a replacement vehicle is chosen by the buyer, it must be a new
vehicle substantially identical to the vehicle replaced, accompanied
by all normal new vehicle express and implied warranties. The
manufacturer must bear the cost of any vehicle price increases, any
sales tax, license and registration fees incurred as a result of the

rep]acemenf and any incidental damages to which the buyer is entitled

- continued -

AB 3611
Page 3
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b)

AB 3611
age
under the law, such as reasonable repair, towing and rental car costs

actually incurred by the buyer.

If a refund is chosen by the buyer, it must consist of the full
contract price paid or payable by the buyer, as well as charges for
transpoftation, installed options, sales tax, license, registration
and other official fees, and specified incidental damages, such as
reasonable repair, towing or rental car costs actually incurred by the
buyer - less the amount directly attributable to the buyer's use of

the defective vehicle prior to discovery of the defect.

5) Require that the dispute resolution programs:

a)

b)

c)

Provide the provisions of California's "lemon" law and the provisions
of federal law which govern the operation of such programs to dispute

decisionmakers.

Render decisions which incorporate consideration of those provisions.

Provide for an inspection and report.on a vehicle by an independent
expert at no cost to the buyer, when such is requested by a majority

of the program's decisionmakers.

- continued -

AB 3611
Page 4
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6)

7)

8)

9)

10)

11)

AB 3611

Page 5
Require the Board of Equalization to reimburse the manufacturer in an
amount equal to the sales tax paid for vehicles for which the manufacturer

provides the specified refund to the buyer.

Authorize the Board of Equalization to adopt whatever rules and
regulations it deems necessary or appropriate to carry out this

reimbursement requirement.

Require the California New Motor Vehicle Board (NMVB) to certify each
dispute resolution program that is used to arbitrate "lemon" vehicle
disputes as complying with the state's prescribed minimum standards prior

to that program's use.

Require the NMVB to designate a certified dispute process to arbitrate
“"Temon" disputes if the manufacturer or distributor does not use one

itself,

Permit the NMVB to suspend or revoke its certification when it determines

a program does not comply with the state's minimum standards.

Require a vehicle manufacturer or distributor that uses a dispute
resolution program and seeks to have it certified to provide the NMVB with
any information the NMVB deems necessary in order for it to perform its
certification responsibility.
- continued -
AB 3611

Page 5
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FISCAL EFFECT

AB 3611
Page 6

According to the Legislative Analyst, this bill will result in:

Cost: 1)

2)

Revenues: 1)

Potential cost in the range of $50,000 to $100,000 to the NMVB
to certify arbitration programs, fully offset by fees charged to

vehicle manufacturers and distributors.
Unknown absorbable costs to the Board of Equalization to
reimburse sales tax amounts in restitution (refund) settlements

for defective vehicles.

Unknown revenues generated by fees charged to manufacturers and

- distributors to offset program costs of the NMVB.

2)

COMMENTS

Unknown revenue loss to the General Fund from sales tax
reimbursements to vehicle manufacturers for restitution (refund)

settlements on defeqtive vehicles.

1) This bi1l is sponsored by its author to strengthen existing "lemon" law

protections, to eliminate inequities that have occurred from that law's

- continued -

AB 3611
Page 6
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AB 3611
Page 7
implementation and to ensure that owners of seriously defective new cars

can obtain a fair, impartial and speedy hearing on their complaints.

The bill is supported by the Consumer Federation of California, Consumers
Union, California Public Interest Research Group (Cal PIRG), the
San Francisco District Attorney, the Board of Equalization, the New Motor

Vehicle Board, and several consumers and attorneys.

The author and proponents state that since the effective date of the
"lemon" law over three years ago, there have been numerous complaints from
new car buyers concerning its implementation. While these complaints
reflect continued dissatisfaction with the manufacturer's own resolution of
disputes regarding defective new vehicles, they have also alleged that the
dispute resolution programs financed by the manufacturers are not operated
impartially. Consumers have complained of: 1long delays in obtaining a
hearing (beyond the prescribed 40-60 day time limit); unequal access to the
arbitration process; unreasonable decisions that do not appear to even
acknowledge the existence, much less the use, of the "lemon" law's
provisions or provide an adequate amount of reimbursement even when a

refund decision is ordered.

2) The bill is opposed by Chrysler Corporation and the Automobile Importers of
America (AIA).

Jay J. DeFuria AB 3611
324-2721 Page 7
6/4/86:aconpro
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AB 3611
Page 8

Opponents of the bill state that the number of consumers dissatisfied with
the current arbitration processes is small relative to the number of
arbitrations. They argue that the manufacturers have invested a large
amount of money to adequately fund these arbitration processes, the
processes comply with the state's prescribed standards, they feel the
programs are working very well and, if additional refinements are needed,

they are willing to work cooperatively to that end.

Jay J. DeFuria AB 3611
324-2721 Page 8
.6/4/86:aconpro
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AB 3611

ASSEMBLY THIRD READING
AB 3611 (Tanner) - As Amended: May 19, 1986

ASSEMBLY ACTIONS:
COMMITTEE CON. PRO. VOTE 5-0 COMMITTEE W. & M. VOTE 20-1

Ayes: Ayes: Vasconcellos, Baker, Agnos,
Bader, Calderon, Connelly,
Eaves, Herger, Hill, Isenberg,
Johnson, Johnston, Leonard,
Lewis, Margolin, McClintock,
0'Connell, Peace, Roos,
M. Waters

Nays: Nays: D. Brown
DIGEST

Existing law, the California Song-Beverly Consumer Warranty Act, generally
provides that a manufacturer who is unable to service or repair consumer goods,
including motor vehicles, so that they conform to the applicable express
warranties after a reasonable number of attempts - must either replace those
goods or reimburse the buyer in an amount equal to the purchase price, less the
amount directly attributable to the buyer's use prior to the discovery of the
nonconformity (defect).

In 1982, those provisions of the Song-Beverly Act were amended by AB 1787
(Tanner), commonly referred to as the "lemon" bill or "lemon" law. That
legislation specifies that with respect to defined new motor vehicles, a
"reasonable number of attempts" is presumed to be either 4 or more repair
attempts on the same major defect or more than 30 days out of service for
service/repair of one or more major defects, within the first year or 12,000
miles of use.

That law also contains provisions which, under specified circumstances, require
a buyer to directly notify the manufacturer of a continuing defect and to
utilize a dispute resolution program meeting specified minimum standards, prior
to asserting the "lemon presumption" (4 times/30 days = "reasonable number of
repair attempts") in a legal action to obtain a vehicle replacement or refund.

This bill amends that law and re]ated laws to:

- continued -

AB 3611
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1)

2)

3)

4)

5)

6)

AB 3611
Page 2

Amend the definition of a "new motor vehicle" which is covered by the
"Temon" law, to specifically include a dealer-owned vehicle and a
"demonstrator" or other vehicle that is sold with a manufacturer's new car
warranty, and to substitute a more specific definition for excluded
off-road and commercial vehicles.

Clarify that the vehicle buyer may assert the "lemon presumption" in any
civil action, small claims court action or other formal or informal
proceeding.

Expressly provide that the vehicle buyer gets to choose whether she or he
rece1¥es a replacement vehicle or a refund for a defective "lemon"
vehicle.

Specifically provide, for new motor vehicles, what is included in the
replacement option and the refund option, as follows:

a) If a replacement vehicle is chosen by the buyer, it must be a new
vehicle substantially identical to the vehicle replaced, accompanied
by all normal new vehicle express and implied warranties. The
manufacturer must bear the cost of any vehicle price increases, any
sales tax, license and registration fees incurred as a result of the
replacement and any incidental damages to which the buyer is entitled
under a specified provision of the Song-Beverly Act such as reasonable
repair, towing and rental car costs actually incurred by the buyer.

b) If a refund is chosen by the buyer, it must consist of the full
contract price paid or payable by the buyer, together with charges for
transportation, installed options, sales tax, license, registration
and other official fees, and specified incidental damages such as
reasonable repair, towing or rental car costs actually incurred by the
buyer - less the amount directly attributable to the buyer's use of
the defective vehicle prior to discovery of the defect.

Require that the dispute resolution programs: a) provide the provisions
of California's "lemon" law and the provisions of federal law which govern
the operation of such programs to dispute decision makers, b) render
decisions which incorporate consideration of those provisions, and c)
provide for an inspection and report on a vehicle by an independent expert
at no cost to the buyer, when such is requested by a majority of the
program's decision makers.

a) Require the Board of Equalization to reimburse the manufacturer in an
amount equal to the sales tax paid for vehicles for which the
manufacturer provides the specified refund to the buyer.

- continued -
AB 3611
Page 2
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b) Authorize the Board to adopt whatever rules and regulations it deems
necessary or appropriate to carry out this reimbursement requirement.

7) a) Require the California New Motor Vehicle Board to certify each dispute
resolution program that is used to arbitrate "lemon" vehicle disputes
as complying with the state's prescribed minimum standards before that
program can be used to meet the requirement for its use under the
"lemon" law's provisions.

b) Require the Board to designate a certified dispute process to
arbitrate "lemon" disputes if the manufacturer or distributor does not
utilize one itself.

c) Permit the Board to suspend or revoke its certification when it
determines a program does not comply with the state's minimum
standards.

d) Require a vehicle manufacturer or distributor that utilizes a dispute
resolution program and seeks to have it certified to provide the Board
with any information the Board deems necessary in order for it to
perform its certification responsibility.

FISCAL EFFECT
According to the Legislative Analyst, this bill will result in:

Cost: 1) Potential cost in the range of $50,000 to $100,000 to the New Motor
Vehicle Board to certify arbitration programs, fully offset by fees
charged to vehicle manufacturers and distributors.

2) Unknown absorbable costs to the State Board of Equalization to
reimburse sales tax amounts in restitution (refund) settlements for
defective vehicles.

Revenues: 1) Unknown revenues generated by fees charged to manufacturers and
distributors to offset program costs of the New Motor Vehicle
Board.

2) Unknown revenue loss to the General Fund from sales tax

reimbursements to vehicle manufacturers for restitution (refund)
settlements on defective vehicles.

- continued -

AB 3611
Page 3
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COMMENTS
1) This bill is sponsored by its author to strengthen existing "lemon" law

2)

protections, to eliminate inequities that have occurred from that law's
implementation and to ensure that owners of seriously defective new cars
can obtain a fair, impartial and speedy hearing on their complaints.

The bill is supported by the Consumer Federation of California, Consumers
Union, California Public Interest Research Group (Cal PIRG), the San
Francisco District Attorney, the State Board of Equalization, the New
Motor Vehicle Board, and several consumers and attorneys.

The author and proponents state that since the effective date of the
"lemon" law over 3 years ago, there have been numerous complaints from new
car buyers concerning its implementation. While these complaints reflect
continued dissatisfaction with the manufacturer's own resolution of
disputes regarding defective new vehicles, they have also alleged that the
dispute resolution programs financed by the manufacturers are not operated
jmpartially. Consumers have complained of: Tlong delays in obtaining a
hearing (beyond the prescribed 40-60 day time 1imit); unequal access to
the arbitration process; unreasonable decisions that do not appear to even
acknowledge the existence of, much less use, the "Temon" law's provisions
or provide an adequate amount of reimbursement even when a refund decision
is ordered.

The bill is opposed by Chrysler Corporation and the Automobile Importers
of America (AIA).

Opponents of the bill state that the number of consumers dissatisfied with
the current arbitration processes is small relative to the number of
arbitrations. They argue that the manufacturers have invested a large
amount of money to adequately fund these arbitration processes, that they
comply with the state's prescribed standards, that they feel the programs
are working very well and that if additional refinements are needed that
they are willing to work cooperatively to that end. :

Jay J. DeFuria AB 3611
324-2721 Page 4
aconpro
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ASSEMBLY THIRD READING
AB 3611 (Tanner) - As Amended: May 19, 1986

~ ASSEMBLY ACTIONS:
COMMITTEE CON. PRO, VOTE 5-0 COMMITTEE W, & M, VOTE 20-1 -

Ayes: Ayes: Vasconcellos, Baker, Agnos,
' Bader, Calderon, Connelly, Eaves,
Herger, Hill, Isenberg, Johnson,
Johnston, Leonard, Lewis,
Margolin, McClintock, 0'Connell,
Peace, Roos, M. Waters

Nays: Nays: D. Brown

DIGEST

Existing law generally provides that a manufacturer who is unable to service or
repair consumer goods, including motor vehicles, so that they conform to the
applicable express warranties after a reasonable number of attempts - must
either replace those goods or reimburse the buyer in an amount equal to the
purchase price, less the amount directly attributable to the buyer's use prior
to the discovery of the nonconformity (defect).

In 1982, the law was amended by AB 1787 (Tanner), commonly referred to as the
"lemon" bill or "lemon" law. That legislation specifies that for new motor
vehicles, a "reasonable number of attempts" is presumed to be either four or
more repair attempts on the same major defect or more than 30 days out of
service for service/repair of one or more major defects, within the first year
or 12,000 miles of use.

That law also contains provisions which, under specified circumstances, require
a buyer to notify the manufacturer directly of a continuing defect and to use a
dispute resolution program meeting specified minimum standards, prior to
asserting the "lemon presumption” (4 times/30 days = "reasonable number of
repair attempts") in a legal action to obtain a vehicle replacement or refund.

This bill amends that law and related Taws to:

1) Amend the definition of a "new motor vehicle" which is covered by the
"Jemon" law, to specifically include a dealer-owned vehicle and a
"demonstrator" or other vehicle that is sold with a manufacturer's new car
warranty, and to substitute a more specific definition for excluded
off-road and commercial vehicles.

- continued -

 AB 3611
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7)
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age

Clarify that the vehicle buyer may assert the "lemon presumption” in any
civil action, small claims court action or other formal or informal
proceeding.

Expressly provide that the vehicle buyer has the choice of whether she or
he receives a replacement vehicle or a refund for a defective "lemon"
vehicle.

Specifically provide, for new motor vehicles, what is included in the
replacement option and the refund option, as follows:

a) If a replacement vehicle is chosen by the buyer, it must be a new
vehicle substantially identical to the vehicle replaced, accompanied
by all normal new vehicle express and implied warranties. The
manufacturer must bear the cost of any vehicle price increases, any
sales tax, license and registration fees incurred as a result of the
replacement and any incidental damages to which the buyer is entitled
under the law, such as reasonable repair, towing and rental car costs
actually incurred by the buyer.

b) If a refund is chosen by the buyer, it must consist of the full
contract price paid or payable by the buyer, as well as charges for
transportation, installed options, sales tax, license, registration
and other official fees, and specified incidental damages, such as
reasonable repair, towing or rental car costs actually incurred by the
buyer - less the amount directly attributable to the buyer's use of
the defective vehicle prior to discovery of the defect.

Require that the dispute resolution programs:

a) Provide the provisions of California's "lemon" law and the provisions
of federal law which govern the operation of such programs to dispute
decisionmakers.

b) Render decisions which incorporate consideration of those provisions.

¢) Provide for an inspection and report on a vehicle by an independent
expert at no cost to the buyer, when such is requested by a majority
of the program's decisionmakers.

Require the Board of Equalization to reimburse the manufacturer in an
amount equal to the sales tax paid for vehicles for which the manufacturer
provides the specified refund to the buyer.

Authorize the Board of Equalization to adopt whatever rules and
regulations it deems necessary or appropriate to carry out this
reimbursement requirement.
- continued -
AB 3611
Page 2
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Require the California New Motor Vehicle Board (NMVB) to certify each
dispute resolution program that is used to arbitrate "lemon" vehicle
disputes as complying with the state's prescribed minimum standards prior
to that program's use.

Require the NMVB to designate a certified dispute process to arbitrate
"lemon" disputes if the manufacturer or distributor does not use one
itself.

Permit the NMVB to suspend or revoke its certification when it determines
a program does not comply with the state's minimum standards.

Require a vehicle manufacturer or distributor that uses a dispute
resolution program and seeks to have it certified to provide the NMVB with
any information the NMVB deems necessary in order for it to perform its
certification responsibility.

FISCAL EFFECT

According to the Legislative Analyst, this bill will result in:

Cost: 1) Potential cost in the range of $50,000 to $100,000 to the NMVB

to certify arbitration programs, fully offset by fees charged to
vehicle manufacturers and distributors.

2) Unknown absorbable costs to the Board of Equalization to
reimburse sales tax amounts in restitution (refund) settlements
for defective vehicles.

Revenues: 1) Unknown revenues generaied by fees charged to manufacturers and

distributors to offset program costs of the NMVB.

2) Unknown revenue loss to the General Fund from sales tax
reimbursements to vehicle manufacturers for restitution (refund)
settlements on defective vehicles.

COMMENTS

1)

This bill is sponsored by its author to strengthen existing "lemon" law
protections, to eliminate inequities that have occurred from that law's
implementation and to ensure that owners of seriously defective new cars
can obtain a fair, impartial and speedy hearing on their complaints.

The bill is supported by the Consumer Federation of California, Consumers
Union, California Public Interest Research Group (Cal PIRG), the
San Francisco District Attorney, the Board of Equalization, the New Motor
Vehicle Board, and several consumers and attorneys.

- continued -

AB 3611
Page 3
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The author and proponents state that since the effective date of the
"lTemon" Taw over three years ago, there have been numerous complaints from
new car buyers concerning its implementation. While these complaints
reflect continued dissatisfaction with the manufacturer's own resolution of
disputes regarding defective new vehicles, they have also alleged that the
dispute resolution programs financed by the manufacturers are not operated
impartially. Consumers have complained of: long delays in obtaining a
hearing (beyond the prescribed 40-60 day time limit); unequal access to the
arbitration process; unreasonable decisions that do not appear to even
acknowledge the existence, much less the use, of the "lemon" law's
provisions or provide an adequate amount of reimbursement even when a
refund decision is ordered.

2) The bill is opposed by Chrysler Corporat1on and the Automobile Importers of
America (AIA).

Opponents of the bill state that the number of consumers dissatisfied with
the current arbitration processes is small relative to the number of
arbitrations. They argue that the manufacturers have invested a large
amount of money to adequately fund these arbitration processes, the
processes comply with the state's prescribed standards, they feel the
programs are working very well and, if additional refinements are needed,
they are willing to work cooperatively to that end.

Jay J. DeFuria AB 3611
324-2721 Page 4
6/4/86:aconpro
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SENATE COMMITTEE ON JUDICIARY
Bill Lockyer, Chairman
1985-86 Regular Session

AB 3611 (Tanner)

As amended May 19

Civil Code/Vehicle Code
DRS

CONSUMER PROTECTION
-ARBITRAT DEFECTIVE

HISTORY

Source: California Public Interest Research Group
(CaiPIRG)

Prior Legislation: None
Support: Unknown
Opposition: No known

Assembly Floor Vote: Ayes 66 - Noes 5

KEY ISSUE
SHOULD ARBITRATION PROCEEDINGS OVER DEFECTIVE
AUTOMOBILES BE SUBJECT TO STRICTER REGULATIONS
DESIGNED TO ADD GREATER FAIRNESS?
SHOULD CONSUMERS WHO PURCHASE DEFECTIVE
AUTOMOBILES BE ENTITLED TO RECOVER ADDITIONAL,
INCIDENTAL COSTS RELATING TO THE AUTOMOBILES?
PURPOSE
California's "Lemon Laws" currently require a
consumer who believes his automobile is defective

(More)
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to resort first to a third party resolution
process in order to recover damages from the
manufacturer.

(1)

(2)

Existing law requires such third part
resolution processes to comply with "minimum
requirements” of the Federal Trade
Commission's (FTC) dispute settlement
regulations.

This bill would further require third party
resolution processes to (1) conform to the
FTC's guidelines concerning the provision of
written materials and decision making; (2)
conform to the FTC's guidelines concerning
rights and remedies; and (3) provide for
inspection of a "lemon" by an independent
automobile expert.

Existing law gives the manufacturer the
option of replacing a vehicle or making
restitution, and it provides that such
restitution may be reduced by an amount
attributable to the buyer's use of the car.

This bi1l would provide for restitution at
the option of the buyer, and would require
that such restitution include incidental
damages such as tax, license, and
registration fees, and costs associated with
repair, towing, or car rental.

The purpose of this bill is to provide for
greater fairness both in automobile
arbitration and in resulting restitution to
the consumer.

(More)
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1.

COMMENT
Asserted need

According to the sponsor, CalPIRG,
California's "Lemon Laws" do not provide
adequate compensation to buyers of defective
automobiles. They assert that some
manufacturer-sponsored arbitration panels,
such as Ford's Consumer Appeals Board and
Chrysler's Consumer Satisfaction Board, do not
offer consumers equitable treatment.

Moreover, CalPIRG states that when arbitration
panels award restitution in lieu of
replacement to the buyer, those panels
typically deduct an inordinate amount from the
award for the buyer's prior use of the car.

CalPIRG asserts that this bill would provide
consumers with more equitable treatment and
fairer awards from arbitration panels.

New requirements for arbitration panels

According to CalPIRG, existing regulations
governing consumer arbitration panels are
overly broad and have resulted in a lack of
consistency among, and fairness by, such
arbitration panels. They point out that some
arbitration processes are conducted by panels
comprising many members, while others are
presided over by only one arbitrator. They
also argue that some manufacturer-sponsored
panels are unfair.

This bil1l would require arbitration panels to
meet a number of new criteria, including:

(More)
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(1) certification by the New Motor Vehicle
Board;

(2) conformity with FTC guidelines concerning
decisions, rights, and remedies; and

(3) provision, at the request of the
arbitrator panel, for a car inspection by
an independent automobile expert.

The bill permits the New Motor Vehicle Board
to charge annual fees for certifying
arbitration panels.

New damages

CalPIRG asserts that current provisions for
recovery of damages from manufacturers are too
limited. Most arbitration panels, base a
restitution award only on the cars purchase
price, less any amount attributable to the
buyer's use of the vehicle.

This bill would permit consumers to seek
restitution of tax, license and registration
fees, and costs associated with towing,
repair, or car rental.

The bi1l permits manufacturers to seek
reimbursement from the Board of Equalization
for any sales tax they return to a consumer.

Restitution at buyer's option

Under existing law, the manufacturer of a
defective car may, at its discretion, either
replace a defective car or make restitution to
the buyer of its purchase cost. According to
CalPIRG, most manufacturers prefer to replace

(More)
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a car rather than make restitution. Thus,
although the buyer may be reluctant to accept
another car from the same manufacturer, under
existing law he has no choice under
arbitration.

This bil11 would give the buyer the option of
accepting either a replacement car or
restitution of the purchase price and
incidental costs.

A ro riation

Because this bill requires the Board of
Equalization to reimburse car manufacturers
who make restitution of sales taxes to buyers,
it would make an appropriation of amounts
necessary to pay those claims.

kdekdekkkkkk
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Legislative Analyst
August 7, 1986

ANALYSIS OF ASSEMBLY BILL NO. 3611 (Tanner)
As Amended in Senate July 9, 1986 and
As Further Amended by LCR No. 020241
1985-86 Session

Fiscal Effect:

Cost: Potential annual cost up to $150,000
to the Automobile Warranty Arbitration
Program Certification Fund for the
Bureau of Automotive Repair (BAR) to
certify arbitration programs; fully
offset by fees paid by arbitration
program applicants.

Revenue: 1. Unknown annual fee revenues paid
by arbitration program applicants.

2. Unknown annual revenue loss to the
General Fund from sales tax
reimbursements to vehicle
manufacturers.

Analysis:

This bill requires the Bureau of Automotive
Repair establish an automobile warranty
certification program. This program will primarily
involve vehicle manufacturers, distributors and
dealers. The bill also changes current law pertaining
to vehicle warranty procedures. Specifically, the
bill:

0 Requires BAR to (1) certify the arbitration
programs for resolution of vehicle warranty
disputes, (2) authorizes the board to revoke
or suspend any arbitration program if it does
not meet specified standards, (3) notify the
Department of Motor Vehicles (DMV) of
failures of manufacturer, distributor, or
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AB 3611--contd

their branches to comply with arbitration
decisions, (4) inform the public of the
arbitration program, and (5) provide the
Legislature with a biennial report evaluating
the effectiveness of the program.

Directs BAR to designate an arbitration
program to resolve disputes if a
manufacturer, distributor, or branch does not
establish a certified program.

Requires arbitration programs to provide the
bureau with specified information regarding
their activities.

Requires motor vehicle manufacturers to
replace defective vehicles or make
restitutions if the manufacturer is unable to
service or repair the vehicles after a
reasonable number of buyer requests. The
buyer, however, would be free to take
restitution in place of a replacement
vehicle.

Authorizes BAR to charge fees, up to $2 per
new motor vehicle sold, leased or distributed
by an arbitration program applicant to fund
its program costs. Such fees would be
deposited by the New Motor Vehicle Board
(NMVB) into the Automobile Warranty and
Arbitration Program Certification Fund.

Requires the State Board of Equa1izafion

(BOE) to reimburse the manufacturer of a new
motor vehicle any sales tax returned to the

-2-
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buyer as part of restitution for a defective
vehicle.

Fiscal Effect

Our analysis indicates that BAR could incur
annual costs in the range of $100,000 to $150,000 to
certify arbitration programs. These costs, however,
would be fully offset by fees paid by arbitration
program applicants.

The BOE would incur unknown, probably minor,
absorbable costs to reimburse the sales tax to the
manufacturer in vehicle restitution settlements.

Moreover, the bill would result in an unknown
revenue loss to the General Fund from sales tax
reimbursements made to manufacturers and distributors
of defective new motor vehicles.

83/s8
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Legislative Analyst
August 19, 1986

ANALYSIS OF ASSEMBLY BILL NO. 3611 (Tanner)
As Amended in Senate August 15, 1986
1985-86 Session

Fiscal Effect:

Cost: Potential costs up to $150,000 in
1987-88 (half year) and up to $300,000
annually thereafter to the Automobile
Warranty Arbitration Program
Certification Fund for the Bureau of
Automotive Repair (BAR) to certify
arbitration programs; fully offset by
fees paid by arbitration program
applicants.

Revenue: 1. Unknown annual fee revenues paid
by arbitration program applicants.

2. Unknown annual revenue loss to the
General Fund from sales tax
reimbursements to vehicle
manufacturers,

Analysis:

This bill requires the Bureau of Automotive
Repair to establish an automobile warranty
certification program. This program will primarily
involve vehicle manufacturers, distributors and
dealers. The bill also changes current law pertaining
to vehicle warranty procedures. Specifically, the
bill:

o Requires BAR to (1) certify the arbitration
programs for resolution of vehicle warranty
disputes, (2) authorizes the board to revoke
or suspend any arbitration program if it does
not meet specified standards, (3) notify the
Department of Motor Vehicles (DMV) of
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failures of manufacturer, distributor, or
their branches to comply with arbitration
decisions, (4) inform the public of the
arbitration program, and (5) provide the
Legislature with a biennial report evaluating
the effectiveness of the program.

0 Requires arbitration programs to provide the
bureau with specified information regarding
their activities.

‘0 Requires motor vehicle manufacturers to
replace defective vehicles or make
restitutions if the manufacturer is unable to
service or repair the vehicles after a
reasonable number of buyer requests. The
buyer, however, would be free to take
restitution in place of a replacement
vehicle.

o Authorizes BAR to charge fees, up to $1 per
new motor vehicle sold, leased or distributed
by an arbitration program applicant to fund
its program costs. Such fees would be
deposited by the New Motor Vehicle Board
(NMVB) into the Automobile Warranty and
Arbitration Program Certification Fund.

0 Requires the State Board of Equalization
(BOE) to reimburse the manufacturer of a new
motor vehicle any sales tax returned to the
buyer as part of restitution for a defective
vehicle.
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Fiscal Effect

Our analysis indicates that BAR could incur
half-year costs up to $150,000 in 1987-88 and full-year
costs up to $300,000 annually thereafter to certify
arbitration programs. These costs, however, would be
fully offset by fees paid by arbitration program
applicants.

The BOE would incur unknown, probably minor,
absorbable costs to reimburse the sales tax to the
manufacturer in vehicle restitution settlements.

Moreover, the bill would result in an unknown
revenue loss to the General Fund from sales tax
reimbursements made to manufacturers and distributors
of defective new motor vehicles.,

82/s8
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| Néw York says
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/ Chrysler violating

spirit of lemon law

NEW YORK (AP) — Chrysler Corp. is vio- .

lating the spirit of the state’s new lemon law,
but neither consumers nor the government
can do much about it, state Attorney General
Roben Abrams says.

K’brams complained Wednesday that
Chrysler's Customer Arbitration Program is
a sham the company is using to deflect con-
sumer complaints. .

"J'he program is sorely out of sync with
the spirit and-intent of New York's lemon
law,” Abrams said in a statement.

He said that consumers “find that, realisti-
cally, they cannot bring lawsuits to enforce
thejemon law.”

New York's lemon law entities consumers
to a replacement car if 8 new car still has a
whﬁs_tantial defect after four repairs.

Out of 200 cases submitted to Charysler's
compiaint board in New York, a refund or
replacement was offered only 2 percent of
the'time, the attorney general said.

ﬁv contrast, the Better Business Bureau
ordered new cars in 37 percent of 158 recent
complaints in New York City, he said.

nmothy Gilles, attorney general's spokes-
man, said Abrams sent a letter to Chrysler
several weeks ago outlining his complaints.

Anpe Lalas, Chrysler spokeswoman in De-
troit. said: "Basically, Chrysler Motors be-
lieves its Customer Arbitration Program is
in compliance with federal rules on arbitra-
tion programs. We are constantly reviewing
the arbitration process, and actively work
with the state attorneys general and consum-
er groups to keep our program as fair as pos-
sible

3
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Caught in an endless runaround

1 Durante, a New York

City public-relations

man, sent us a diary of
the struggle he had last year
after his 1985 Chevrolet Cay-
alier’s engine caught fire.
Each year we receive hun-
dreds of letters detailing tales
of woe, Usually, we just shake
our heads sympathetically.
We're printing Durante’s
diary because we think it
piquantly sums up the feeling
a great many car owners
sometimes have—the sensa-
tion of being caught in an end-
less runaround.

Feb. 25: I drove my brand-
new Chevrolet Cavalier out of
the Lawrence Chevrolet deal-
ership, Forest Hills, N.Y.,
after giving them a check for
$9884.57.

April 18: | drove the car to
White Plains, N.Y., to visit a .
(riend. Parked in driveway. -
We went off to lunch in his
car. Returned at 3 p.m. to
find that the Cavalier had
burst into flames, without
provocation. White Plains
Fire Dept. had put it out at
1:30 p.m.

April 19: Car towed to
Chevrolet dealer in Scarsdale,
N.Y.

April 22: Called Lawrence
Chevrolet. Service manager
told me the car “is completely
out of our control. You should
call the Parsippany, NJ., zone
office.”

April 23: After ten calls
reached proper office at Par-
sippany and was told: “Sorry,
but we do not cover Scars-
dale, we cover Queens. You
should call the Tarrytown,

N.Y., zone office.” [The Tar-
rytown zone office turned out
to have moved to Purchase,
N.Y. After two more calls,
Durante was told that a Kevin
Krychear would be sent April
29 to inspect the car.]

May 3: Called Mr. Kry-
chear [for the third time.)
Now told, “Mr. Krychear will
not be in. He is a field man.
There is no place to reach -
him.” Called Charles Baker
(Krychear's boss], who said,
*“You will hear from me when
|the) examination has been
analyzed. That can take
weeks or months.”

May 4: Received in mail
*“recall notice” from Chevro-
Jet, suggesting I bring car in
to Lawrence Chevrolet. Rea-
son: “An engine fire could
occur without warning.”
[Some 34,000 1985 Cavaliers
were recalled because a piece
of plastic used as a cover on
the air cleaner could detach,
fall on the exhaust manifold,
and ignite.)

May 8: Received “wel-
come” letter from Chevrolet,
Detroit, signed by R.W. Starr,
general sales manager, He
wrote: “Lawrence Chevrolet
and Chevrolet have joined in a
commitment to provide for
automotive satisfaction.” |
wrote Mr. Starr. No reply.

May 13: Called by Baker.
He said: “We have decided to
buy the Cavalier back from
you, based on the examination
report, Just send in your sales
slip.” Sales invoice mailed
immediately.

May 20: Baker called, said
*“l have only now seen the
final analysis of the examna

CONSUMER REPORTS APRIL 1986

any fault in the manufactur-
ing. Therefore, there is noth-
- ing we can do for you.”
May 23: Met with a lawyer.

5 Durante’s lawsuit is still
pending. Asked about the dis-
. pute, a spokesman for Gen-

- eral Motors said, “There's no
way we're going to comment
on a matter in litigation.”
Lawrence Lhevrolet also
declined to comment.

Durante is seething, of
course. “There’s no logic to it
whatsoever,” he says. *]

tion report on your car. It bought a car, in six weeks it
now appears that the fire in burns up, and no one wants to
your car was not caused by talk to me.”

01l change: Taking it
from the top

hese days, changing the motor oil is one of the few auto-
’ chores people feel competent to perform
themselves—provided they are willing to crawl under
the car and put up with the mess. g

A new product, the CS Automatic Oil Changer, claims to
make this part of auto care a tidy little task. The Oil Changer
(available for $12.95 plus $3.45 shipping from Carol Wright
Gifts, 3601 N.W. 15th St., P.O. Box 8504, Lincoln, Neb.
68544) is basically an electric pump that sucks the oil out
through the dipstick tube and deposits it in a waste container.
The car battery provides the power. You provide the waste
container. The pump unit comes with electrical leads and long
flexible tubes for the oil.

The Oil Changer may look easy 1o use, but it wasn't. Work-
ing the suction tube down to the bottom of the oil pan was diff-
cult at best, impossible on some cars. (If the purmp won't work
on your car, the mail-order house says you can get your money
back.) When the unit was working, it begged for two hands to
steady the tubes, a third to steady the pump. Otherwise, the
unit tended to jump when it was turned on, pulling out the
tubes and spilling oil, or jerking loose the battery leads.

Pumping out the oil took about four minutes, which shouldn’t
tax the car’s battery much. When the Oil Changer worked, it
did an adequate job. It left behind as much as a cup of old oil,
which was no dirtier than the oil that had been pumped out.

However, the Oil Changer pump neatens only half the oil-
change routine. With most cars, you'll still have to get under
the car to change the oil filter. You might as well save the
$12.95, or put it aside for a set of drive-on car ramps.
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