
 

 

 

 
May 28, 2025   

     
    

Jorge E. Navarrete, Clerk and Executive Officer 
Supreme Court of California 
350 McAllister Street 
San Francisco, CA 94102-4797 
  
 Re: People v. Anthony George Bankston, S044739 (CAPITAL CASE) 

      Answer to Los Angeles District Attorney’s Amicus     
      Curiae Letter Brief 
 

Dear Mr. Navarrete: 

This letter is respectfully submitted in response to the Los Angeles 
District Attorney’s (LADA) Amicus Curiae Letter Brief (Amicus Letter). 

LADA argues that the Racial Justice Act (RJA) does not proscribe the 
Bengal tiger comparison of Mr. Bankston because the Legislature was 
constrained by the very caselaw it enacted the RJA to reform. LADA 
mistakenly dismisses as legislative history the Legislature’s Findings that 
this Bengal tiger comparison was racially incendiary. It raises the specter 
of absurd results for which no party has advocated. And it relies on this 
phantom to urge the Court to hold that context can excuse comparing a 
Black man to a Bengal tiger, an argument that threatens to undo a central 
reform of the RJA and reinstate the law as it was prior to its enactment. 
The Court should reject LADA’s reading of the RJA. 

The Court instead should follow the plain language of the RJA, 
including the Legislature’s Findings. They clarify what the Legislature 
intended when it prohibited “language that compares the defendant to an 
animal[.]” (Pen. Code, § 745, subds. (a)(2), (h)(4).)  1   The Findings and its 
sources explain why comparing “people of color to Bengal tigers and other 
animals” is racially discriminatory and should not be permitted in our 
courts. (California Racial Justice Act of 2020, Assem. Bill No. 2542 (2019–  
2020 Reg. Sess.) Stats. 2020, ch. 317 § 2, subd. (e) (A.B. 2542).) They also 
identify the types of animal comparisons the RJA prohibits. These include 

 

1   All further statutory references are to the California Penal Code 
unless otherwise designated. 
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animal comparisons that are historically associated with racism or that 
stand in for more anachronistic and less socially acceptable forms of 
racism. They include comparisons that depend on or perpetuate the 
negative effects of implicit racial bias and ones that dehumanize and 
stigmatize people as falling outside of the moral community. These 
principles explain why the Legislature specifically identified the Bengal 
tiger comparison as racially coded. And it is difficult to conceive how the 
happy-as-a-clam or noble-as-a-lion hypotheticals implicate these concerns. 

A. The Legislature has the constitutional authority to enact the 
Racial Justice Act. 

LADA questions why the Legislature would have deemed the Bengal 
tiger comparison racially discriminatory. (Amicus Letter, p. 1.) But there is 
no doubt that the Legislature had the authority to do so. Unlike Congress, 
which is delegated only limited legislative powers by the federal 
constitution, the California Legislature enjoys “plenary legislative power 
except as specifically limited by the California Constitution.” (Marine 
Forests Society v. California Coastal Com. (2005) 36 Cal.4th 1, 29, citation 
omitted and original italics.) “[P]ursuant to that authority, ‘[t]he 
Legislature has the actual power to pass any act it pleases,’ subject only to 
those limits that may arise elsewhere in the state or federal Constitutions.” 
(Howard Jarvis Taxpayers Assn. v. Padilla (2016) 62 Cal.4th 486, 498, 
quoting Nougues v. Douglass (1857) 7 Cal. 65, 70, original italics.) 

In People v. Simmons (2023) 96 Cal.App.5th 323, the Attorney General 
conceded that the RJA was presumptively constitutional, including its 
remedial scheme and designation of an RJA violation as a miscarriage of 
justice. (See Supp. Letter Br. of Att’y Gen., People v. Simmons (B309921, 
Mar. 10, 2023); People v. Simmons, supra, at p. 340 (dis. opn. of Yegan, J.).) 
Simmons held that the RJA remedial provisions could not violate article 
VI, section 13 because it limits only the judiciary’s power and “nothing in 
article VI, section 13 of the California Constitution prohibits the 
Legislature from defining certain errors as a miscarriage of justice.” 
(People v. Simmons, supra, at pp. 338–339.) 

B. The Legislature intended the Racial Justice Act to reform 
existing law and not be bound by it. 

LADA argues that the RJA’s prohibition on the Bengal tiger comparison 
conflicts with prior precedent. (Amicus Letter, p. 7.) But that was its 
intent. The Legislature enacted the RJA to “eliminate racial bias from 
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California’s criminal justice system[.]” (A.B. 2542, § 2, subd. (i).) It 
identified animal imagery as “historically associated with racism” and 
declared the “use of animal imagery in reference to a defendant is racially 
discriminatory” because it dehumanizes and relies on and perpetuates 
implicit racial biases. (Id., § 2, subd. (e).) The Legislature identified the 
cases LADA cites, People v. Powell (2018) 6 Cal.5th 136 (Powell) and People 
v. Duncan (1991) 53 Cal.3d 955 (Duncan), as examples of “[e]xisting 
precedent [that] tolerates the use of racially incendiary or racially coded 
language, images, and racial stereotypes in criminal trials.” (A.B. 2542, § 2, 
subd. (e).) The Legislature cited this very Bengal tiger comparison as an 
example of racially discriminatory imagery that “should not be permitted 
in our court system.” (Id.) With this history in mind, it jars reality to 
suggest the Legislature intended to leave the practice of comparing people 
to Bengal tigers undisturbed. 

LADA’s argument to the contrary conflates constitutional and statutory 
rights. It contends that by prohibiting the Bengal tiger comparison, the 
RJA conflicts with cases that “approved an analogy substantially identical” 
under the constitutional due process standard. (Amicus Letter, p. 7, citing 
Powell, supra and Duncan, supra.) First, “approved” is an overstatement. 
Regarding “[p]hrases that liken a defendant to an animal or dreaded 
disease” this Court has plainly stated, “we do not endorse them.” (People v. 
Nadey (2024) 16 Cal.5th 102, 186 (Nadey).) LADA’s argument also proves 
too much. 

The Legislature enacted the RJA to eliminate racial bias “that 
nevertheless persists because courts generally only address racial bias in 
its most extreme and blatant forms.” (A.B. 2542, § 2, subd. (c).) The 
Legislature rejected the due process standard that required proof of 
purposeful discrimination and cited with disapproval cases that permitted 
animal comparisons because they were not for the purpose of dehumanizing 
the defendant. (Id., § 2, subd. (e), citing Powell, supra, at p. 183; Duncan, 
supra, at p. 977; see also Nadey, supra, at p. 186 [epithets permissible 
because they “amounted to more than name-calling”].) Powell drew the line 
at animal comparisons “for the purpose of dehumanizing . . . or in an effort 
to evoke the jury’s racial biases” but found the prosecutor did not cross that 
line because he “was using the Bengal tiger analogy only to . . . caution the 
jury against judging defendant solely based upon his calm demeanor in 
court.” (Powell, supra, at p. 183.) Duncan excused the Bengal tiger 
comparison after concluding that the prosecutor “was attempting to focus 
the jury’s attention on the vicious nature of the crime” and “clearly wanted 
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the jury not to be misled by defendant’s benign and docile appearance at 
trial[.]” (Duncan, supra, at p. 977.) The Ninth Circuit denied Duncan relief 
under deferential federal habeas review even while it recognized the 
Bengal tiger comparison was “highly offensive and inappropriate[.]” 
(Duncan v. Ornoski (2008) 286 F. App’x 361, 363, quoted in A.B. 2542, § 2, 
subd. (e).) 

The RJA rejected this approach when it prohibited racially 
discriminatory language at trial “whether or not purposeful.” (§ 745, subd. 
(a)(2).) Regardless of intent, the RJA prohibits “language that, to an 
objective observer, explicitly or implicitly appeals to racial bias[.]” (§ 745, 
subd. (h)(4).) This follows the Legislature’s Findings that bias can be 
explicit as well as implicit and that “[i]mplicit bias, although often 
unintentional and unconscious, may inject racism and unfairness into 
proceedings similar to intentional bias.” (A.B. 2542, § 2, subd. (i).)  

LADA elides the significance of the Legislature’s Findings which it 
dismisses as optional legislative history. (Amicus Letter, pp. 4-5.) The RJA 
Findings are not like “traditional legislative history materials (e.g., draft 
language of bills, committee reports, bill analyses)” but rather are “voted 
upon by the entire legislative body, enrolled and signed by the Governor” 
and are entitled to greater weight than legislative history. (Young v. 
Superior Court (2022) 79 Cal.App.5th 138, 157 citing California Housing 
Finance Agency v. Elliott (1976) 17 Cal.3d 575, 583.) The Findings include 
a “detailed statement of intent” and are entitled to “considerable weight.” 
(Young, supra, at p. 157.) As a result, Findings “will be upheld unless they 
are found to be unreasonable and arbitrary.” (California Housing Finance 
Agency v. Elliott, supra, 17 Cal.3d at p. 583.) There is nothing arbitrary or 
unreasonable about condemning the Bengal tiger comparison as racially 
discriminatory. 

Animal imagery is intertwined with the racist caricature of Black men 
as brutes that has persisted since the time of Reconstruction, and which 
portrays “Black men as innately savage, animalistic, destructive and 
criminal—deserving of punishment . . . [and in this case] death.” (Alford, 
Appellate Review of Racist Summations: Redeeming the Promise of 
Searching Analysis (2006) 11 Mich. J.Race & L. 325, 345.) “The brute 
caricature is an extension of animal imagery[.]” (Prasad, Implicit Racial 
Bias in Prosecutorial Summations: Proposing an Integrated Response 
(2018) 86 Fordham L.Rev. 3091, 3105–6 (Prasad), cited in A.B. 2542, § 2, 
subd. (e).) “By using similes that do not explicitly allude to race but conjure 
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up stereotypes of Black people as having animalistic tendencies or 
behaving like an animal would, prosecutors can conjure up violent images 
about the defendant in jurors’ minds.” (Prasad, supra, at pp. 3105–3106.) 
The details of the Bengal tiger comparison as told by the prosecutor in Mr. 
Bankston’s trial – with flexed muscles, bared fangs, and unsheathed claws 
– made that appeal even more potent. 

Moreover, it appears that LADA has used the Bengal tiger comparison 
disproportionally against African American men. This is not the basis for 
Mr. Bankston’s RJA claim but it is another reason why it was reasonable 
for the Legislature to identify the Bengal tiger comparison as an example 
of racially discriminatory language. In its application to file the Amicus 
Letter, LADA refers to Los Angeles County death judgments that were 
vacated due, in part, to LADA’s historic use of the Bengal tiger comparison 
during penalty trial summation. (See LADA Application to File Amicus 
Curiae Letter Brief, People v. Bankston (Apr. 24, 2025, S04439) at p. 1.) 
These include four death judgments against defendants of Latino (1), 
Native American (1), and African American (2) descent. (See People v. 
Raymond Butler (2009) 46 Cal.4th 847; People v. Eric B. Kimble (1988) 44 
Cal.3d 480; People v. Edgardo Sanchez (2016) 63 Cal.4th 411; People v. 
Martin James Kipp (2001) 26 Cal.4th 1100; (Death Row U.S.A, The Legal 
Defense Fund, pp. 42–45, <https://www.naacpldf.org/wp-content/uploads/ 
DRUSASpring2024.pdf> [as of May 27, 2025] (providing capital 
punishment statistics, including state by state lists of individuals with 
death judgments and their race).) Five death judgments remain in cases in 
which LADA relied on the Bengal tiger comparison in cases against 
defendants of Latino (3), African American (1), and White (1) descent. (See 
People v. Enrique Parra Duenas (2022) 55 Cal.4th 1; People v. Ronald 
Mendoza (2012) 52 Cal.4th 1056; People v. Nathan Verdugo (2010) 50 
Cal.4th 263; People v. Anthony Bankston S044739; People v. Roger Hoan 
Brady (2010) 50 Cal.4th 547; Death Row U.S.A, The Legal Defense Fund, 
pp. 41–42, 44–46 (Spring 2024).) Henry Earl Duncan, a Black man whom 
LADA compared to a Bengal tiger in penalty summation, was resentenced 
to life without parole after the Ninth Circuit vacated his death sentence 
due to ineffective assistance of counsel. (See Duncan v. Oronoski (9th Cir. 
2008) 528 F.3d 1222; Duncan, supra, at p. 976.) And in 2005, the State of 
California executed Stanley Williams, a Black man whom LADA compared 
to a Bengal tiger in penalty summation. (See People v. Stanley Williams 
(1988) 44 Cal.3d 1127; Heller, Dehumanization and Implicit Bias: Why 
Courts Should Preclude References to Animal Imagery in Criminal Trials 

https://www.naacpldf.org/wp-content/uploads/DRUSASpring2024.pdf
https://www.naacpldf.org/wp-content/uploads/DRUSASpring2024.pdf
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(2015) 51 Crim. Law Bulletin 4.) In total, 10 of the 11 known death penalty 
cases in Los Angeles County involving the Bengal tiger comparison were 
against people of color and 5 of the 11 cases were against Black Americans. 
(§ 745, subd. (h)(4).) 

C. The Racial Justice Act proscribes all racially discriminatory 
animal comparisons. 

Only the Bengal tiger comparison identified in the RJA is before the 
Court, but LADA argues that if it violates the RJA then so too could 
phrases like “happy as a clam” and “noble as a lion” and that the only 
solution is to revert to the purpose or intent inquiry the RJA intended to 
replace. (Amicus Letter, pp. 3–4.) These animal comparisons, however, 
significantly depart from what inspired the Racial Justice Act and 
continues to be employed in California courts and offer no reason to undo 
the reforms embodied in the RJA. (See, e.g., People v. Thompson (2022) 83 
Cal.App.5th 69, 94 [scorpion and the frog]; People v. Tully (2012) 54 
Cal.4th 952, 1045 [animal]; People v. McDermott (2002) 28 Cal.4th 946, 
1003 [wolf in sheep’s clothing]; People v. Farnam (2002) 28 Cal.4th 107, 
199-200 [monster, beast who walks up right]; People v. Williams (1997) 16 
Cal.4th 153, 220 [laughing hyenas]; People v. Edelbacher (1989) 47 Cal.3d 
983, 1030 [snake in the jungle].) 

The RJA and its Findings provide a sufficient framework to avoid 
unintended results. They reflect the Legislature’s intent to prohibit animal 
comparisons that are historically associated with racism or that stand in 
for more anachronistic and less socially acceptable forms of racism. They 
document why the Legislature proscribed animal comparisons that depend 
on or perpetuate the negative effects of implicit racial bias. And they 
emphasize the Legislature’s concern about comparisons that dehumanize 
and stigmatize as outside of the moral community. 

The Legislative Findings rely on scholarship to conclude that “animal 
imagery is historically associated with racism” and that the “use of animal 
imagery in reference to a defendant is racially discriminatory and should 
not be permitted in our court system.” (A.B. 2542, § 2, subd. (e) citing 
Prasad, supra; Goff et al., Not Yet Human: Implicit Knowledge, Historical 
Dehumanization, and Contemporary Consequences (2008) 94 J. of 
Personality & Social Psychology 292 (Goff).) These sources document the 
historical roots and pernicious qualities of animal imagery and inform 
what animal imagery the Legislature considered racially discriminatory. 
The articles note that “associations between humans and nonhuman 
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animals have been used to justify slavery in the United States, the Jewish 
Holocaust of World War II, and widespread violence against immigrants 
around the world[.]” (Goff, supra, at p. 293; Prasad, supra, at pp. 3096–
3097.) Some animal comparisons stand in for more anachronistic and less 
socially acceptable forms of racism; for example, the “brute caricature” is 
“an extension of animal imagery[.]” (Prasad, supra, at pp. 3106–3107.) 
Other common examples of this type of animal imagery from reported 
cases include: monster, beast of burden, King Kong, ape, curious George, 
lion and tiger in the jungle, and animal. (Id. at p. 3093.) 

Some human-animal comparisons have historical and even literal 
pseudoscientific roots, but even after the explicit human-animal 
associations are eschewed, implicit racial associations live on through 
metaphors, visual tropes, and convergence of other related stereotypes. 
(Goff, supra, pp. 293–294.) These implicit biases can be “equally strong” as 
explicit biases and can be primed and activated with “dire consequences[.]” 
(Id. at p. 294; Prasad, supra, at pp. 3099–3102.) “Animal imagery can both 
depend on and perpetuate the negative effects of implicit racial biases.” 
(Prasad, supra, at p. 3105.) For example, certain animal images have been 
used to “conjure up stereotypes of Black people as having animalistic 
tendencies or behaving like an animal would[.]” (Id. at p. 3106.) 

Animal imagery can dehumanize the subject. “Dehumanization is . . . a 
central component to intergroup violence because it is frequently the most 
important precursor to moral exclusion, the process by which stigmatized 
groups are placed ‘outside the bound in which moral values, rules, and 
considerations of fairness apply.” (Goff, supra, at p. 293.) “Groups that are 
morally excluded do not count in a moral sense. Consequently, anything 
that is done to someone who is morally excluded is permissible, no matter 
how heinous the action.” (Id.) “Dehumanization is one of the most powerful 
cognitive processes that can distance people from the moral implications of 
their actions.” (Haney, Violence and the Capital Jury: Mechanisms of 
Moral Disengagement and the Impulse to Condemn to Death (1997) 49 
Stan. L.Rev. 1447, 1454; See Nadey, supra, at pp. 1040–41 (dis. opn. of Liu, 
J.).) 

With these principles in mind, it is difficult to see how LADA’s examples 
of “happy as a clam” and “noble as a lion” are the type of animal 
comparisons the RJA intends to prohibit. This Court remains free to reject 
a construction “that is contrary to the legislative intent apparent in the 
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statute or that would lead to absurd results.” (Simpson Strong-Tie Co. v. 
Gore (2010) 49 Cal.4th 12, 27; Amicus Letter, p. 2.) 

The Findings illuminate why the Legislature considered the Bengal 
tiger comparison discriminatory and why the particular Bengal tiger 
comparison against Mr. Bankston was an appeal to racial bias. Prasad 
notes that animal comparisons can stand in for less socially acceptable 
forms of racism. (Prasad, supra, at pp. 3106–3107.) The Bengal tiger 
comparison may have appeared less crude than other contemporaneous 
comparisons of Black Americans to animals by law enforcement in Los 
Angeles. (Prasad, supra, at p. 3106; Goff, supra, at p. 292.) And it was less 
explicit than the racist appeals that preceded it. (See, e.g., People v. Singh 
(1936) 11 Cal.App.2d 244 [prosecution argued “that it is characteristic of 
the Hindu race to murder their people in a mysterious manner, to mutilate 
their bodies, and to come into court and lie and to do all they can to defeat 
justice”]; People v. Simon (1927) 80 Cal.App. 675 [prosecution argued, 
“There has, of course, grown up a suspicion in this country with reference 
to fires whenever a Jew has anything to do with it.”]; People v. Jeans (1926) 
79 Cal.App. 464, 466 [prosecution argued, “It will not be safe if you permit 
a defendant, a negro, to come in and slaughter a white man.”].) Yet, the 
Bengal tiger comparison allowed the prosecution to perpetuate that same 
persistent “brute caricature” of a Black man as “innately savage, 
animalistic, destructive, and criminal—deserving punishment, maybe 
death.” (Prasad, supra, at pp. 3106–3107, cited in A.B. 2542, § 2, subd. (e).) 
It dehumanized Mr. Bankston just as the jury was weighing whether to 
spare his life. (Prasad, supra, at p. 3105.) 

D. The RJA disregards the speaker’s intent or purpose and focuses 
on whether the language appeals to racial bias under the 
objective observer standard. 

Instead of looking to the intent or purpose of the language, the RJA 
asks whether the language “to an objective observer, explicitly or implicitly 
appeals to racial bias[.]” (§ 745, subd. (h)(4).) The objective observer 
disregards “whether the person using the discriminatory language 
intended for it to be discriminatory.” (People v. Stubblefield (2024) 107 
Cal.App.5th 896, 916, review granted Mar. 12, 2025, S289152.) The 
standard presumes an observer who is objective or free of biases and 
prejudices. (Id.) It also presumes an awareness of prejudices and biases, 
including implicit or unconscious bias, just as it does in the related 
objective reasonable person standard in Code of Civil Procedure Section 
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231.7. Both statutes share a common purpose—to limit racial 
discrimination in the administration of justice—and are properly construed 
together as they stand in pari materia. (See People v. Knowles (2024) 105 
Cal.App.5th 757, 767 [statutes addressing the same subject matter stand 
in pari materia and are properly construed together].)  

Section 231.7 prohibits the use of peremptory challenges when “there is 
a substantial likelihood that an objectively reasonable person” would view 
the protected status “as a factor in the use of the peremptory challenge[.]” 
(Code Civ. Proc. § 231.7, subd. (d)(1).) Section 231.7 defines an “objectively 
reasonable person” to be “aware” of the subject matter it judges, i.e., “that 
unconscious bias, in addition to purposeful discrimination, have resulted in 
the unfair exclusion of potential jurors in the State of California.” (Id., 
subd. (d)(2).)  

The Legislature modeled Section 231.7 after Washington State’s 
Batson  2   reform law, General Rule 37. (Assem. Com. on Judiciary, Analysis 
of Assem. Bill No. 3070 (2019–2020 Reg. Sess.) May 11, 2020, p. 10 [“The 
procedures laid out in this bill are modeled on the new rule used in 
Washington courts (GR 37)”].) General Rule 37 defined the objective 
observer as someone “aware that implicit, institutional, and unconscious 
biases, in addition to purposeful discrimination, have resulted in the unfair 
exclusion of potential jurors[.]” (Wash. Gen.R. 37, subd (f).) The 
Washington Supreme Court recognized that this standard envisions “a 
person who is aware of the history of explicit race discrimination in 
America and aware of how that impacts our current decision making in 
nonexplicit, or implicit, unstated, ways.” (State v. Jefferson (2018) 192 
Wash.2d 225, 250.) 

The presumption that an objective observer is aware of its subject 
matter is not unique to the RJA. Federal Establishment Clause 
jurisprudence relies on an objective observer presumed to be aware of the 
meaning behind religious symbols it evaluates. (See Salazar v. Buono 
(2010) 559 U.S. 700, 720–721 [“the hypothetical construct of an objective 
observer . . . knows all of the pertinent facts and circumstances 
surrounding the symbol and its placement”].) The Commission on Judicial 
Performance also applies an objective observer standard to adjudicate 
certain allegations of judicial misconduct. (See, e.g., Gonzalez v. 
Commission on Judicial Performance (1983) 33 Cal.3d 359.) The 

 

2  Batson v. Kentucky (1986) 476 U.S. 79. 
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Commission and the Court apply this standard to evaluate racially coded 
or charged comments from the judiciary, such as asking a Japanese 
American venire member about inflation and commenting “what do 
fishheads and rice cost?” or asking an African American venire member 
whether “she knew the price of watermelon.” (Id. at p. 376.) The same 
objective observer standard applies to the RJA. 

E. Context cannot excuse racially discriminatory language. 

LADA argues that context can excuse, and even justify, comparing a 
Black man to a Bengal tiger. (Amicus Letter, pp. 3–5.) But the RJA 
contains only two limited exceptions to the prohibition against racially 
discriminatory language, neither of which apply here. The Legislature 
expressly rejected LADA’s approach when it enacted the RJA. And the 
facts of Mr. Bankston’s trial illustrate why context cannot excuse, but may 
exacerbate, language that appeals to racial bias. 

There are only two exceptions to the RJA’s prohibition against racially 
discriminatory language. Racially discriminatory language does not violate 
the RJA when “the person speaking is relating language used by another 
that is relevant to the case[.]” (§ 745, subds. (a)(2) & (h)(4).) Nor does it 
violate the RJA to refer to the “defendant’s physical appearance, culture, 
ethnicity, or national origin” so long as “the person speaking is giving a 
racially neutral and unbiased physical description of the suspect.” (Id., 
subds. (a)(2) & (h)(4).) LADA does not suggest either of these exceptions 
apply to the Bengal tiger comparison. LADA argues, instead, that the 
Court should create an additional exception for language that serves a 
purpose beyond merely appealing to racial bias. The Legislature 
repudiated this approach through the RJA. 

The RJA prohibits explicit and implicit appeals to racial bias, 
recognizing that “[i]mplicit bias, although often unintentional and 
unconscious, may inject racism and unfairness into proceedings similar to 
intentional bias.” (§ 745, subd. (h)(4); A.B. 2542, § 2, subd. (i).) For 
example, one “study measuring the effect of implicit bias on the 
presumption of innocence showed that jurors struggled to reconcile the 
presumption of innocence with negative stereotypes of Black people.” 
(Prasad, supra, at p. 3102 cited in A.B. 2542, § 2, subd. (e).) And “racially 
tinted arguments made during trial, whether implicit or explicit, reinforce 
racial bias.” (Id.) Regardless of what other purpose the animal imagery 
may serve, it primes implicit biases that can cause the listener to prejudge 
the person in consequential ways. (Goff, supra, at p. 294.)   
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LADA’s argument attempts to undo the RJA’s reforms and reinstate the 
law the RJA sought to reform. The Legislature rejected this approach when 
it disapproved of cases like Powell, supra, and Duncan, supra, where the 
prosecution relied on animal imagery to prove that the defendant was not 
as peaceful as he appeared in court. (Powell, supra, at p. 183; Duncan, 
supra, at p. 977.) The Legislature did not consider this second purpose to 
redeem otherwise racially discriminatory language. It cited these cases as 
examples of “existing precedent” that “tolerates the use of racially 
incendiary or racially coded language, images, and racial stereotypes in 
criminal trials.” (A.B. 2542, § 2, subd. (e).) The Findings also cite with 
approval Buck v. Davis (2017) 580 U.S. 100, which concerned racially 
biased statistical evidence that Mr. Buck was more likely to act violently 
because he was Black. That evidence was relevant to an issue the jury had 
to decide, “whether Buck was likely to be a future danger[.]” (Id. at p. 120.) 
Despite its relevance, the Court derided the race-based evidence as a 
“toxin” that poisoned the trial. (Id. at p. 122, quoted in A.B. 2542, § 2, subd. 
(a).) 

Aside from the two statutory exceptions, context cannot excuse 
otherwise racially discriminatory language, but it can add additional 
racially discriminatory meaning to it. Context can imbue words with 
additional racially discriminatory messages and aggravate the appeal to 
racial bias in a variety of ways, as demonstrated by the facts of Mr. 
Bankston’s case. 

When the prosecution compared Mr. Bankston to a Bengal tiger, it cast 
him as the brute, supernatural, vicious, animalistic, and outside of society. 
The prosecution appealed to racial bias when it told the jury that Mr. 
Bankston may be “articulate” and wear “a nice little suit and tie,” but he 
was really an “enormous tiger” with “muscles all flexed out, . . . claws out, . 
. . fangs [and] teeth[.]” (52RT 6522-23; Second Supplemental Appellant’s 
Opening Brief, p. 46 (SSAOB).) It built on the brute caricature when it 
labeled Mr. Bankston a thug and a killing machine. (43RT 5673; 52RT 
6520, 6524.) And it dehumanized Mr. Bankston when it contrasted him as 
the Bengal tiger to the “members of society” that made up the jury. (52RT 
6524.) Through repeated reminders that the jury represented “society” and 
“the community” the prosecution underscored that Mr. Bankston fell 
outside of the moral community and beyond considerations of fairness. 
(52RT 6523; Goff, supra, at p. 293.) This context emphasized the appeals to 
racial bias, primed implicit biases, and introduced deeply racially coded 
tropes into the jury’s solemn decision. 
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Similarly, no context can excuse the explicit appeals to racial bias in the 
guilt-innocence trial. Gang expert testimony that Mr. Bankston’s race 
meant he posed an increased risk of violence and criminality was an 
explicit appeal to racial bias. (43RT 5552.) Gang expert testimony and guilt 
summation connecting Mr. Bankston’s Afrocentric figurative writing with 
a propensity to commit violence reinforced the correlation of race with 
violence. (SSAOB, pp. 44–45.) Jury instructions permitting the jury to 
consider the expert witnesses’ appeals to racial bias as propensity evidence 
legitimized the appeals to racial bias and allowed the prosecution to rely on 
them to fill critical holes in its case created by shaky eyewitness 
identification evidence that hung the first jury. (See SSAOB, pp. 32–36; 
Second Supplemental Appellant’s Reply Brief, p. 14.) The fact that the jury 
heard the gang expert’s explicit appeals to racial bias twice—once right 
before guilt summation and again as the last readback of testimony the 
jury received hours before it rendered its verdict—emphasized the racially 
biased testimony. (3CT 780-781; 45RT 5738.) 

These appeals to racial bias put Mr. Bankston on trial for his race and 
deprived him of equal justice under law. 

Conclusion 

For these reasons, the Court should reject LADA’s reading of the RJA 
and find that the appeals to racial bias in the guilt-innocence and penalty 
trials violated the Racial Justice Act and require that Mr. Bankston’s 
convictions and sentence be vacated. 

  
Respectfully submitted, 
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Erik Levin 
Supervising Deputy  
State Public Defender 
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