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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA 
 

 
PEOPLE OF THE STATE OF 
CALIFORNIA, 

 
Plaintiff and Respondent, 

 
v. 
 

MARCOS ESQUIVEL BARRERA, 
 

Defendant and Appellant. 

Case No. S103358 
 
Los Angeles County 
Superior Court  
No. PA029724-01  

 
Capital Case 

  

APPELLANT’S FIFTH SUPPLEMENTAL REPLY BRIEF 

 

  
THE ATTORNEY GENERAL ADMITS THAT THE 

PROSECUTOR VIOLATED THE RACIAL JUSTICE 
ACT; THE VIOLATIONS ARE A MISCARRIAGE OF 

JUSTICE REQUIRING REVERSAL  

The Attorney General admits the prosecutor violated the 

California Racial Justice Act (RJA) during her guilt phase closing 

argument when she told the jury Mr. Barrera was not a human and 

that it would be an “insult” to animals to call him one. (5SRB, at pp. 

6, 33.) The Attorney General also admits the prosecutor violated the 

RJA when she distinguished between “we the citizens” and others, 

like Mr. Barrera, in her penalty phase closing argument. (5SRB, at 

pp. 6, 37-38.) There is one remedy for violations discovered at this 

stage of a proceeding: “the court shall vacate the conviction and 
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sentence, find that it is legally invalid, and order new proceedings 

consistent with [the RJA].” (Pen. Code,1 § 745, subd. (e)(2)(A).)  

The Attorney General disputes that such a remedy is required 

here and claims the violations were harmless. (5SRB, at pp. 33-35, 

38-40.) But RJA violations such as those presented in this appeal 

are not susceptible to harmless error analysis. (See People v. 
Simmons (2023) 96 Cal.App.5th 323, 337-339 (Simmons).) As 

detailed in Simmons – and as the Attorney General conceded there 

– a structural error standard applies to RJA violations. The statute 

forecloses any traditional case-specific harmless error analysis (Id. 
at p. 337.) The Legislature specifically dictated this result, stating in 

the findings accompanying the original RJA that violations of the 

statute constitute “a miscarriage of justice under article VI of the 

California Constitution, and violates the laws and Constitution of 

the State of California.” (Id. at p. 333, citing Assem. Bill No. 2542 

(2019-2020 Reg. Sess.) § 2, subd. (i).)     

The Attorney General takes a different position in this case 

premised on section 745, subdivision (k). That provision provides  

[f]or petitions that are filed in cases for which judgment 
was entered before January 1, 2021, and only in those 
cases, if the petition is based on a violation of paragraph 
(1) or (2) of subdivision (a), the petitioner shall be 
entitled to relief as provided in subdivision (e), unless 
the state proves beyond a reasonable doubt that the 
violation did not contribute to the judgment. 

(§ 745, subd. (k), italics added.) 

 
1 All statutory references are to the Penal Code unless 

otherwise specified. 
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Although subdivision (k) contains a harmlessness standard, it 

does not apply to this case. Mr. Barrera has not filed a habeas 

“petition” alleging an RJA violation, nor is he a “petitioner.” The 

statute is clear on its face: subdivision (k) does not apply to direct 

appeals. The remaining context of the statute and its legislative 

history provide additional clarity, which is explained in more detail 

below. First, however, Mr. Barrera addresses the Attorney General’s 

argument that none of the other racially discriminatory language 

and anti-Latiné bias exhibited throughout this case violated the 

RJA.  

A. Other actors used racially discriminatory language 
or otherwise exhibited anti-Latiné bias 

Respondent argues objective observers would not see an 

appeal to bias in any of the language used throughout this trial 

except for the prosecutor’s guilt and penalty phase closing 

arguments. (5SRB, at p. 6, 19-38.) However, the language actors 

used speaks for itself. Mexican immigrants, like Mr. Barrera, were 

referred to as “illegal aliens” who are a “burden” on society. (3RT 

519, 521-522, 4RT 741-743.) Latiné jurors were singled out for 

questioning about whether they could remain impartial. (3RT 506, 

566-567, 4RT 738.) Mr. Barrera was mocked for street vending with 

his children as “enterprising” and the “big boss” who brought his 

children to the United States because he needed a “bigger labor 

force.” (8RT 1352-1353, 1376.) His own expert testified that being 

“illegal” predisposed him to commit child abuse. (16RT 2147-2148, 

2163-2164.)   
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To avoid seeing any of this language as an appeal to bias, the 

Attorney General must posit an objective observer ignorant of the 

history of discrimination against Latinés in this state and country. 

(See 5SRB, at pp. 19-38.) The Attorney General’s objective observer 

must also evaluate each instance of bias in isolation from the others 

as if they existed in a vacuum. (See 5SRB, at pp. 19-38.) Finally, the 

Attorney General creates exceptions to the RJA for voir dire and 

actors who use racially discriminatory language but might be well-

intentioned. (5SRB, at pp. 19-23.) In short, the Attorney General 

applies the RJA in a way that renders it hollow.  

1. The Attorney General constructs an absent-minded 
objective observer with tunnel-vision 

In prior briefing, Mr. Barrera showed how the language used 

during his trial mirrored language that has been effective, 

historically, at activating anti-Latiné bias. (4SAOB, at pp. 11-14, 22-

36.) The Attorney General doesn’t dispute that history or that an 

objective observer would be aware of it; instead, his objective 

observer ignores it.2 However, objective observers are not oblivious 

 
2 In his Fourth Supplemental Respondent’s Brief, the 

Attorney General argued that some of the information presented in 
Appellant’s Fourth Supplemental Opening Brief fell outside the 
appellate record and was therefore properly presented in a habeas 
petition. This included the content of a letter written by Thomas 
Jefferson about taking over Mexico piece by piece, a news article 
discussing the mass deportation of Latiné people in 1953, 
codenamed “Operation Wetback,” references to Proposition 187, 
which was a voter initiative approved in 1994 that withheld 
benefits, including school and medical care from “illegal aliens,” 
references to Governor Pete Wilson’s “They Keep Coming” 1994 

 



 

12 

to historical discrimination; they are presumed to be aware of it. 

(State v. Zamora (Wash. 2022) 512 P.3d 512, 523 [defining an 

objective observer as a “person who is aware of the history of explicit 

race discrimination in America and aware of how that impacts our 

current decision-making in nonexplicit, or implicit, unstated, ways”]; 

Code Civ. Proc., § 231.7, subd. (d)(2)(A) [defining an objectively 

reasonable person, in the context of jury selection, as a person 

“aware that unconscious bias, in addition to purposeful 

discrimination, have resulted in the unfair exclusion of potential 

jurors in the State of California”].)  

Knowledge of history is an essential feature of the objective 

observer standard. (Salazar v. Buono (2010) 559 U.S. 700, 720-721 

["the hypothetical construct of an objective observer . . . knows all of 

the pertinent facts and circumstances surrounding the symbol and 

its placement"]; Capitol Square Review and Advisory Bd. v. Pinette 

 

reelection campaign ad, former President Donald Trump’s racist 
comments about Mexican immigrants in formal speeches, media 
coverage of the case commenting on Mr. Barrera’s status as a street 
vendor, and quotes from a book written by one of the trial 
interpreters. (4SRB, at p. 9.)  

Appellant replied that (1) the information was not cited as 
“evidence,” but as historical context that would be known to any 
objective observer, (2) the information was “not reasonably subject 
to dispute” and is “capable of immediate and accurate determination 
by resort to sources of reasonably indisputable accuracy,” and (3) 
respondent had not disputed the accuracy of any of the information. 
(4SARB, at pp. 7-9.)  

In his Fifth Supplemental Respondent’s Brief, the Attorney 
General does not dispute the history of anti-Latiné bias or that an 
objective observer would be aware of it.      
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(1995) 515 U.S. 753, 780 (conc. opn. of O’Connor, J.) [describing a 

"reasonable observer" as "a hypothetical observer who is presumed 

to possess a certain level of information that all citizens might not 

share . . . deemed aware of the history and context of the community 

and forum in which the religious display appears"].) Indeed, an 

objective observer would not be able to perform their sole function – 

identifying language that appeals to bias – unless they have at least 

some familiarity with history. Respondent may prefer an 

“absentminded objective observer” (McCreary County, Kentucky v. 
American Civil Liberties Union of Kentucky (2005) 545 U.S. 844, 

866) to one already aware of historical discrimination and its 

continued effects, but that is not what the RJA envisions. An 

objective observer would see the language used in this case (“illegal 

alien,” “burden on society,” “enterprising,” “big boss,” predisposed to 

commit child abuse) against its historical backdrop and find that it 

appeals to bias because there is a history of actors using the same 

language to activate biases against immigrants from Mexico, like 

Mr. Barrera. (4SAOB, at pp. 11-14, 22-36.)  

In addition to looking at the language used in this case in a 

vacuum from history, the Attorney General’s objective observer also 

looks at each instance of bias in a vacuum from the others. That is 

not how bias works or how an objective observer would engage in 

the analysis. An inherent feature of any objective test is its ability to 

consider all the circumstances. (People v. Tacardon (2022) 14 

Cal.5th 235, 238 [warrantless seizure]; People v. Moore (2011) 51 

Cal.4th 386, 395 [custodial interrogation]; People v. Humphrey 

(1996) 13 Cal.4th 1073, 1083 [self-defense].) Indeed, the only 
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published decision addressing the issue in the context of the RJA 

concluded that the text and structure of the RJA, specifically section 

745, subdivision (a), demonstrated that violations can be 

corroborative of one another and, for that reason, should be 

considered together. (Young v. Superior Court (2022) 79 Cal.App.5th 

138, 163.) The Attorney General cites Young’s holding but does not 

apply it. (5SRB, at p. 9.)   

Many of the appeals to bias in this case should be apparent to 

any objective observer even when considered in isolation, but they 

become more apparent when viewed alongside the others. They also 

become more harmful. Studies show that people who are primed 

with more stereotypes judge ambiguous behavior more harshly than 

people who were primed with fewer stereotypes. (Thompson, Bias on 
Trial: Toward an Open Discussion of Racial Stereotypes in the 
Courtroom (2018) 2018 Mich.St. L.Rev. 1243, 1268.) This wasn’t just 

a case where Mexican immigrants were called “illegal aliens,” 

“burdens,” and mocked for the way they earned money. It was also a 

case where Latiné prospective jurors were disparately questioned 

about their impartiality, where the defense expert testified that 

being “illegal” predisposed Mr. Barrera to commit child abuse, and 

where the prosecutor called Mr. Barrera a nonhuman, an insult to 

animals, and distinguished between “we the citizens” and others 

like him. Viewed together, an objective observer would see a trial 

that had been totally racialized.   
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2. The Attorney General applies exceptions to the 
RJA that do not exist 

The Attorney General also constructs exceptions to the RJA 

for actors who exhibit bias during voir dire. According to the 

Attorney General, defense counsel can refer to his client as an 

“illegal alien” without violating the RJA because he is allowed to use 

bias “for tactical reasons” to summon it forth from prospective 

jurors. (5SRB, at p. 23.) And according to the Attorney General, it 

did not violate the RJA for prospective jurors to openly express bias 

against Mexican people for “immigration issues” and for being a 

“burden” on society because eliciting those biases is a main function 

of voir dire. (5SRB, at pp. 20-21.) 

While the Constitution demands that defendants be 

permitted to ask questions “designed to explore potential racial 

bias,” they can also “exacerbate whatever prejudice might exist 

without substantially aiding in exposing it.” (Peña-Rodriguez v. 
Colorado (2017) 580 U.S. 206, 224-225.) Voir dire is a time when 

jurors are particularly susceptible to racially discriminatory 

language. (State v. Zamora, supra, 512 P.3d at p. 520 [“there is an 

increased danger of infecting the jury with bias and prejudice when 

the improper conduct occurs at the jury’s introduction of the case . . . 

the courtroom, the proceedings, and their responsibility as a 

member of the jury. The jury is, in the voir dire phase, primed to 

view the prosecution through a particular prism.”].)    

The Attorney General’s position putting voir dire beyond the 

RJA’s reach is based on an exaggerated tension between faithfully 

applying the RJA and engaging in jury selection that effectively 

roots out bias. (5SRB, at pp. 19-22.) The Attorney General warns of 
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a “chilling effect” on voir dire if prospective jurors could not 

articulate their biases. However, the Attorney General presumes the 

only way to root out bias in prospective jurors is through voir dire 

conducted in open court. (5SRB, at pp. 19-22.) Options are available 

to avoid colloquies like the ones that occurred with Prospective 

Jurors Carter and Clausen. A questionnaire was used in this case, 

and it clearly revealed their anti-Latiné biases. (3RT 580-581, 4RT 

741-742.) Clausen answered “Yes” to question no. 47;3 and Carter 

answered the same question “I resent the flood of non-European 

immigrants to the U.S. in recent years.” (4RT 741-742.) If follow up 

questioning was necessary on the matter, there was no reason it had 

to occur in open court. And if, for whatever reason, a prospective 

juror uses racially discriminatory language in open court, like 

Clausen and Carter used here,4 there is no impediment to the court 

or counsel condemning it.  

Condemning the language and a specific instruction on 

implicit bias are logical remedies. (Prasad, Implicit Racial Biases in 
Prosecutorial Summations: Proposing an Integrated Response 

 
3 Question No. 47 asked: “A party, attorney, or witness may 

come from a particular national, racial, or religious group, or has a 
lifestyle different from your own. Would that fact affect your 
judgment, or the weight and credibility you would give his or her 
testimony.” (3RT 581.)  

4 In open court Clausen repeatedly affirmed her inability to be 
fair to defendants from Mexico because of their nationality. (3RT 
581-582.) After reading Carter’s questionnaire response in open 
court, he was allowed to explain it was “badly put” and that he felt 
sorry for nonwhite immigrants but thought “they tend to become a 
burden on everyone else, and have no chance of succeeding here.” 
(4RT 742.) 
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(2018) 86 Fordham L.Rev. 3091, 3124-3126 [suggesting these 

remedies when prosecutors use language that appeals to bias in 

summation].) Indeed, jury instructions and video training on 

implicit bias are now readily available. (CALCRIM Nos. 101 & 209; 

Judicial Council of Cal., Jury Service and Fairness: Understanding 

the Challenges of Implicit Bias (2023) 

<https://newsroom.courts.ca.gov/news/jury-service-and-fairness-

understanding-challenges-implicit-bias> (as of Oct. 21, 2024).) 

Applying the RJA faithfully will not have a “chilling effect” on voir 

dire. Rather, applying the RJA will eliminate voir dire as a source of 

language that primes the subconscious biases of other jurors who 

hear it and are ultimately empaneled. 

Bias doesn’t just infect the speaker; it also infects the listener 

at a subconscious level. The Legislature was sensitive to the social 

and neuroscience showing that even a code word or animal 

metaphor – though not explicitly racist – can activate subconscious 

bias in jurors and lead to disparate outcomes. (See § 745, subd. 

(h)(3); Stats. 2020, ch. 317, § 2, subd. (e), citing Prasad, supra, 86 

Fordham L.Rev. at p. 3101 [“even the ‘simplest of racial cues' can 

automatically evoke racial stereotypes and affect the way jurors 

evaluate evidence”]; Stats. 2020, ch. 317, § 2, subd. (i) [“Implicit bias, 

although often unintentional and unconscious, may inject racism 

and unfairness into proceedings similar to intentional bias”]; see 

also State v. Zamora, supra, 512 P.3d at p. 521 [observing that 

subtle references “are just as insidious and perhaps more effective . . 

. Like wolves in sheep’s clothing, a careful word here and there can 

trigger racial bias”].)  
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The Attorney General does not consider the effect hearing 

racially discriminatory language may have on jurors who are 

ultimately empaneled. Instead, the Attorney General focuses on the 

speaker’s intent. The Attorney General claims defense counsel used 

the term “illegal alien” to “ferret out that bias” in prospective jurors 

and that his intent somehow inoculates the violation. (5SRB, at p. 

23.) But defense counsel’s motivations are not relevant to the RJA 

analysis. (§ 745, subd. (a)(2) [making it a violation for actors to use 

racially discriminatory language or otherwise exhibit bias “whether 

purposeful or not”].) What matters is that an objective observer 

would understand that “illegal alien” is a racial slur with a historic 

track record of activating anti-Latiné bias. (4SAOB, at pp. 22-26.) 

Likewise, it’s irrelevant why codefendant’s counsel disparately 

questioned Latiné prospective jurors about their ability to remain 

impartial. What matters is that he disparately questioned them in a 

way that echoed a stereotype as old as Jim Crow – that nonwhite 

jurors could not be trusted to judge a defendant who shares their 

race.5  

 
5 The Attorney General argues that the disparate questioning 

of one prospective juror (asking him whether he was embarrassed or 
angered as a Hispanic about what the Hispanic defendants were 
charged with doing) was “aimed at rooting out bias” and therefore 
did not violate the RJA. (5SRB, at p. 22.) The Attorney General also 
argues that the Court should ignore how codefendant’s counsel 
disparately questioned two other prospective jurors because Mr. 
Barrera “fail[ed] to sufficiently plead an RJA violation.” (5SRB, at p. 
22.) The Attorney General’s argument appears to be that the other 
two jurors were not specifically asked whether they were 
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The same is true for prospective jurors who use racially 

discriminatory language in open court. It doesn’t matter why they 

use it; under the RJA, what matters is that they used it, and other 

jurors heard it. (§ 745, subd. (a)(2) & (h)(4) [making it a violation to 

use language “that, to an objective observer, explicitly or implicitly 

appeals to racial bias”].) 

3. Peralta’s expert testimony was not an unbiased 
physical description of Mr. Barrera 

The defense’s cultural expert, Felipe Peralta, testified that 

being “illegal” predisposed Mr. Barrera to commit child abuse. 

(16RT 2148, 2152-2154.) Astonishingly, the Attorney General 

argues that Peralta’s testimony did not violate the RJA because it 

“can be fairly characterized as Peralta ‘giving a racially neutral and 

unbiased physical description of the suspect.’” (5SRB, at p. 36, 

quoting § 745, subd. (a)(2).) While there is an exception to the RJA 

 

embarrassed or angered as Hispanics about what the Hispanic 
defendants were charged with doing.  

However, after questioning the first prospective juror about 
whether he was “angered” or “embarrassed,” codefendant’s counsel 
asked another Latiné prospective juror, who had just said he was 
from El Salvador, “Do you have feelings about the defendants as you 
sit here one way or another because they are Hispanic?” (3RT 566-
567.) And not long after that, codefendant’s counsel asked a third 
Latiné prospective juror “I note you have a Hispanic surname. She 
[the codefendant] is Hispanic herself. Do you feel somewhat able to 
prejudge her or have any further insight into her because of a 
shared heritage?” (4RT 738.) Codefendants counsel was asking each 
juror different versions of essentially the same question, and they all 
flowed from a position that race was somehow relevant to 
impartiality.  



 

20 

for speakers who are merely “relating language used by another 

that is relevant to the case” or who give “a racially neutral and 

unbiased physical description of the suspect” (§ 745, subd. (a)(2)), 

that’s not what happened here. Peralta was not relating language 

used by another or giving a physical description of Mr. Barrera. He 

related a racist stereotype. (See Buck v. Davis (2017) 580 U.S. 100, 

121-122 [observing that an expert’s similar testimony about a Black 

defendant related a “powerful racial stereotype”].)6  

In prior briefing, Mr. Barrera explained how objective 

observers would see Peralta’s testimony as an appeal to bias. The 

violence-prone stereotype it conjures is one of the oldest and most 

enduring and is frequently invoked to activate anti-Latiné bias. 

(Romero, State Violence and the Social Construction of Latino 
Criminality: From El Bandido to Gang Member (2001) 78 Denv. U. 

L.Rev. 1081, 1090-1096.) In enacting the RJA, the Legislature 

specifically targeted expert testimony relating similar racial 

stereotypes. (See Stats. 2020, ch. 317, § 2, subd. (d) [discussing a 

case where an expert testified that people of Indian descent are 

predisposed to commit bribery as an example of how “current legal 

precedent often results in courts sanctioning racism in criminal 

trials”].) In Buck v. Davis, supra, 580 U.S. at pp. 104, 121-122, the 

 
6 To suggest that Peralta’s statements about Mr. Barrera 

being “illegal” are somehow related to his appearance, as the 
Attorney General does here, either stretches the meaning of 
“physical description of the suspect” beyond its breaking point to 
encompass mental states too, or it exhibits an entirely new form of 
bias by suggesting that “illegality” and “physical description” are 
somehow intertwined. Either way, the Attorney General is wrong.    
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United States Supreme Court addressed similar expert testimony – 

that being Black predisposed the defendant to violence – and the 

Court had no difficulty identifying that language’s appeal to bias. 

The Attorney General does not explain why his objective observer 

sees things differently.   

A single violation of the RJA is a miscarriage of justice that 

triggers the remedy set forth in section 745, subdivision (e)(2)(A). 

The Attorney General agrees there were two violations, but there 

were many more. In the sections that follow, Mr. Barrera explains 

why section 745, subdivision (k) is not implicated in this appeal and 

why, even if it was, reversal is still required.  

B. RJA violations are miscarriages of justice  

The proper interpretation of a statute, like section 745, 

subdivision (k), is an issue of law, which this Court reviews de novo. 

(People v. Lewis (2021) 11 Cal.5th 952, 961.) In construing a statute, 

courts first look to its language. (DiCampli-Mintz v. County of Santa 
Clara (2012) 55 Cal.4th 983, 992.) Words are given the meaning 

they bear in ordinary use. And if the language is unambiguous, 

there is no need to resort to construction or indicia of legislative 

intent. (Ibid.) Moreover, a court may not construe a statute by giving 

words an effect different from the plain and direct import of the 

term used. (Ibid.) Nor may a court broaden the scope of a provision 

by reading in language that does not appear. (See Doe v. City of Los 
Angeles (2007) 42 Cal.4th 531, 545.) 

The language of the RJA is plain: violations are not generally 

susceptible to harmlessness analysis. Once a violation of the RJA 

has been established by a preponderance of the evidence, the court 
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is required to impose one of the enumerated remedies. (§ 745, subd. 

(e).) If a conviction was sought or obtained in violation of the RJA, 

but the violation is only discovered after judgment is entered, the 

court “shall” vacate the conviction and sentence. (§ 745, subd. 

(e)(2)(A).) If the court finds a violation of the RJA during sentencing, 

the court must vacate the sentence as legally invalid. (§ 745, subd. 

(e)(2)(B).) In other words, structural error analysis generally applies. 

This is the construction of the RJA that was straightforwardly 

applied in Simmons, supra, 96 Cal.App.5th 323. There, the defense 

attorney was ineffective and failed to object when the prosecutor 

equated the defendant’s skin tone and “ethnic presentation” with 

deception in closing argument. (Simmons, at p. 336.) Turning to the 

issue of prejudice, the court noted the mandatory language of the 

statute. (Id. at p. 337.) And it explained the unmistakable 

Legislative intent behind the RJA: “to eliminate racial bias from 

California's criminal justice system because racism in any form or 
amount, at any stage of a criminal trial is intolerable, inimical to a 

fair criminal justice system, is a miscarriage of justice under Article 
VI of the California Constitution and violates the laws and 

Constitution of the State of California.” (Ibid. citing Assem. Bill No. 

2542, § 2, subd. (i), italics in original.) The Simmons Court thus 

concluded that the “statute forecloses any traditional case-specific 

harmless error analysis.” (Ibid.) It also held, as conceded by the 

Attorney General in that case, that applying a structural error 

requirement to violations of the RJA was within the Legislature’s 

constitutional power and did not violate article VI, section 13 of the 

California Constitution. (Id. at p. 339 [the Legislature “acted within 
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its law-making authority when it declared in the RJA that the use of 

racially discriminatory language in a criminal trial constitutes a 

miscarriage of justice”].) 

The only exception to this mandatory structural error 

standard is contained in section 745, subdivision (k). (See § 745, 

subd. (e) [defendant entitled to mandatory remedy “except as 

provided in subdivision (k)”].) As noted above, subdivision (k) 

provides that for “petitions” in which judgment was entered before 

January 1, 2021, and “only in those cases” a “petitioner” raising a 

claim under subdivisions (a)(1) or (2) is entitled to relief “unless the 

state proves beyond a reasonable doubt that the violation did not 

contribute to the judgment.” (§ 745, subd. (k).) 

 On its face, subdivision (k) does not apply to this case. One 

need read no further than the case caption to resolve the question. 

Mr. Barrera did not file a “petition.” This is an automatic “appeal.” 

(§ 1239, subd. (b).) He is not a “petitioner.” He is an appellant. And if 

the Legislature needed to be any clearer, it indicated – emphatically 

– that subdivision (k)’s harmlessness standard was intended to 

apply, narrowly, “only in those cases” described in that subsection, 

and to no others. 

In sum, the text of the statute itself is unequivocal. This Court 

should proceed no further. However, the context of the statute and 

its legislative history make this conclusion even more plain. 

In making the RJA retroactive under Assembly Bill No. 256 

(2021-2022 Reg. Sess.), the Legislature divided cases into various 

categories, with application date of the newly retroactive RJA 

different for each category. (§ 745, subd. (j).) In the first category 
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(the category applicable to this case), the Legislature explained that 

it wished the RJA to apply to “all cases in which judgment is not 

final.” (§ 745, subd. (j)(1).) Defendants in such cases, in which 

judgment was not final, could raise RJA claims immediately. (See 

People v. Garcia (2022) 85 Cal.App.5th 290, 298 & fn. 4 [reasoning 

that defendant in case that had been rendered nonfinal by partial 

appellate reversal could raise RJA claims on appeal; “we reject the 

People’s contention that defendant can seek only postjudgment 

relief under the CRJA through a habeas petition”].) In other words, 

in subdivision (j)(1) the Legislature made explicit what is implicit in 

all ameliorative legislation, that the RJA is intended to be 

immediately retroactive to all non-final cases pending on direct 

appeal. (See In re Estrada (1965) 63 Cal.2d 740 [presumption that 

ameliorative laws apply to nonfinal cases pending on direct review].) 

The Legislature then created a second category (subdivided 

into different subsections), a tiered rollout for cases in which RJA 

claims could be retroactively raised to challenge final convictions in 
habeas corpus petitions. The first commencement date (January 1, 

2023) was applied to death penalty habeas petitions and in non-

custodial, post-conviction immigration cases. (§ 745, subd. (j)(2).) 

Later dates were applied to habeas petitions in other felony (and 

then juvenile) cases. (See § 745, subds. (j)(3)-(5).) Given this context, 

the intent of the Legislature is manifest: it wished to limit 

subdivision (k)’s harmlessness standard to the classes of habeas 

cases it had just created in subdivisions (j)(2)-(5) and “only in those 

cases.” (§ 745, subds. (j)(2)-(5).) Nonfinal, non-habeas direct appeal 
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cases covered by (j)(1) were exempted from subdivision (k), which 

was limited to “petitions.” 

Later, in response to the Attorney General’s argument in 

several cases that RJA violations could not be raised for the first 

time on appeal, the Legislature passed another bill to “clarif[y]” that 

they could. (Assem. Com. Pub. Saf., Analysis of Assem. Bill No. 1118 

(2023-2024 Reg. Sess.), p. 5.) That bill demonstrates an 

understanding of the significant difference between an “appeal” and 

a “petition.” It added language to section 745, subdivision (b) 

specifically listing “direct appeal” alongside other mechanisms for 

obtaining relief, including a petition for writ of habeas corpus. And 

in People v. Wilson (2024) 16 Cal.5th 874, ___, 323 Cal.Rptr.3d 790, 

846-862, this Court interpreted the RJA as drawing a distinction 

between claims that must be pursued in a petition for writ of habeas 

corpus and claims that can be pursued during the appeal via a stay 

and remand. There is no ambiguity in subdivision (k) specifically or 

the RJA generally; the Legislature used “appeal” and “petition” as 

they are technically and commonly understood, not as 

interchangeable “shorthand.”   

At one point, the Attorney General agreed. Before the 

Legislature passed Assembly Bill No. 1118 (2023-2024 Reg. Sess.), 

he argued that Mr. Barrera could not raise an RJA violation on 

appeal because section 745, subdivision (b) only authorized RJA 

violations to be raised in motions and petitions and an appeal was 
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neither.7 Now, the Attorney General argues that subdivision (k) 

applies to appeals even though it says “petitions” because “petition” 

encompasses “appeal.” The Attorney General has not attempted to 

explain the incongruity in his position. Elsewhere in the Penal Code, 

the Legislature has made it abundantly clear that there are 

significant differences between “petitions” and “appeals” and set 

forth specific procedures for each. (Compare §§ 1235-1265 [appeals], 

with §§ 1473-1509.1 [petitions for writ of habeas corpus].)  

The Attorney General also claims there is no rational reason 

to treat people with appeals differently than habeas petitions. 

However, that position ignores a half century of precedent 

recognizing more favorable treatment for people with nonfinal 

judgments. (See In re Estrada, supra, 63 Cal.2d 740.) People with 

nonfinal judgments, like a pending appeal, benefit from a 

presumption concerning ameliorative legislation. People with final 

judgments do not. When it comes to ameliorative legislation, there is 

significance in finality and it is in recognition of that significance 

that the Legislature could rationally limit subdivision (k)’s 

applicability to “petitions” – which is the mechanism people with 

final judgments generally must use to confer jurisdiction on the 

 
7 Before Assembly Bill No. 1118 (2023-2024 Reg. Sess.), 

appellant’s argument was not that “petition” in subdivision (b), as 
amended by Assembly Bill No. 256 (2021-2022 Reg. Sess.)), had to 
be read to include “appeal,” but that the reference to motions and 
petitions in subdivision (b) was never a limitation on the 
mechanisms available to obtain relief. (See 4SARB, at pp. 9-13; cf. 
People v. Conley (2016) 63 Cal.4th 646, 655-661; People v. DeHoyos 
(2018) 4 Cal.5th 594, 600-606; People v. Gentile (2020) 10 Cal.5th 
830, 859.)  
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court. (People v. Picklesimer (2010) 48 Cal.4th 330, 337.) Indeed, 

other parts of the RJA reflect the Legislature’s intent that 

individuals with nonfinal convictions be treated differently, and 

more favorably, than individuals with final cases. (See § 745, subd. 

(j) [providing that retroactive relief was available first to individuals 

with nonfinal cases and then later to individuals with final cases 

proceeding via “petition”].) 

C. Even if subdivision (k) applies, the Attorney General 
has not carried his burden 

Even if subdivision (k) applied to appeals, reversal is still 

required. The Attorney General argues the RJA violations were not 

prejudicial under subdivision (k) by pointing to “substantial 

evidence” to support the underlying convictions and death 

judgment. (5SRB, at pp. 24, 32, 33.) But that is not the test. The test 

is whether the Attorney General has proven “beyond a reasonable 

doubt that the violation did not contribute to the judgment.” (§ 745, 

subd. (k).) 

The standard in subdivision (k) closely resembles the 

standard for reviewing the prejudice of constitutional errors set 

forth in Chapman v. California (1967) 386 U.S. 18, 24. Chapman is 

not a review for substantial evidence:  

But “to prove harmless error under the Chapman 
standard, it is not enough to show that substantial or 
strong evidence existed to support a conviction under 
the correct instructions.” ([People v. ]Sek [(2022)] 74 
Cal.App.5th [657, 668].) The inquiry “is not whether, in 
a trial that occurred without the error, a guilty verdict 
would surely have been rendered, but whether the 
guilty verdict actually rendered in this trial was surely 
unattributable to the error.” (Sullivan v. Louisiana 



 

28 

(1993) 508 U.S. 275, 279, 113 S.Ct. 2078, 124 L.Ed.2d 
182.) This standard is much higher than substantial 
evidence review. 

(People v. E.H. (2022) 75 Cal.App.5th 467, 479; see also People v. 
Schuller (2023) 15 Cal.5th 237, 261-262 [finding that the court of 

appeal’s prejudice analysis did not comport with Chapman because 

it “focused solely on what it characterized as ‘overwhelming 

evidence . . .’”].) 

To carry his burden, the Attorney General must prove beyond 

a reasonable doubt that the bias exhibited during this case did not 

impact a single juror’s decision. (See People v. Nelson (2016) 1 

Cal.5th 513, 571 [evaluating the prejudice of penalty phase error 

under a standard that “parallel[ed] the Chapman standard” and 

reasoning that the “verdict cannot stand if even a single juror has 

been improperly influenced”].) Bias uniquely impacts juror decision-

making. Merely hearing discriminatory language like a code word, 

animal metaphor, or dehumanization can activate jurors’ 

unconscious, implicit biases in ways that lead them to resolve 

ambiguities in the evidence in favor of culpability.  

The Attorney General points to what he characterizes 

“substantial evidence,” but he ignores the existence of critical 

ambiguities in the evidence concerning Mr. Barrera’s mental state. 

The prosecutor argued Mr. Barrera premeditated the torture 

murder of his children based on the severity of the abuse preceding 

the fatal incidents, but there was also evidence that Mr. Barrera 

inflicted the fatal blows during “misguided, irrational and totally 

unjustifiable attempt[s] at discipline” or in “explosion[s] of violence.” 

(People v. Steger (1976) 16 Cal.3d 539, 548-549.)       
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There were gaps in the prosecutor’s theory that are discussed 

at length in prior briefing. (See AOB, Argument I, pp. 28-94.) 

Moreover, Mr. Barrera said and did things in the moments after 

inflicting the fatal blows that people generally don’t say or do when 

they intend to kill. His daughter, Maria, testified “my dad kept 

telling Lupita [Guadalupe] to put her head up, but she wouldn’t . . . 

couldn’t.” (9RT 1600.) He looked “scared.” (9RT 1601.) His son, Jose, 

testified that his father was telling Guadalupe to “stand up.” (10RT 

1648.) He told Maria to “come here. The girl doesn’t wake up” and 

they tried to revive her with the smell of alcohol. (9RT 1603, 11RT 

1815-1816.) He went to the pharmacy for more alcohol and 

Pedialyte. (11RT 1817.) When he got home, he asked “She still has 

not awakened?” (11RT 1817.) After inflicting the fatal blow on 

Ernesto, Maria found Mr. Barrera on the floor beside him telling 

him to get up, and they tried to revive him with alcohol. (11RT 

1822.) 

The jury ultimately resolved the ambiguity against Mr. 

Barrera when it convicted him of premeditated torture murder. 

However, the same jurors had been barraged with appeals to anti-

Latiné bias. They heard Mr. Barrera was an “illegal alien” and an 

“enterprising” “big boss” street vendor. He was a “burden” on 

society, a nonhuman, and it would be an “insult” to animals to call 

him one. As discussed in prior briefing, using language like that has 

been shown to be particularly effective at activating anti-Latiné 

bias, which leads jurors to judge ambiguous conduct more harshly. 

(See 4SAOB, at pp. 21-36.) The Attorney General doesn’t address 

that phenomenon of implicit bias; he ignores it. 
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The Attorney General’s argument concerning the penalty 

judgment is flawed for similar reasons. There, the jury was also 

tasked with resolving an ambiguity – whether the evidence in 

aggravation substantially outweighed the evidence in mitigation. 

(17RT 2209-2210.) And it was then that the jury heard Peralta 

testify that being “illegal” predisposed Mr. Barrera to commit child 

abuse and the prosecutor distinguish between “We the citizens” who 

don’t torture and murder our children and people like Mr. Barrera. 

The Attorney General does not analyze how hearing that language 

may have influenced juror decision-making through fundamental 

principles of implicit bias. Nor does he acknowledge authority 

holding similar expert testimony was prejudicial. (Buck v. Davis, 
supra, 580 U.S. at pp. 121-122 [finding expert testimony that the 

defendant’s race predisposed him to violence “appealed to a powerful 

racial stereotype” whose impact “cannot be measured simply by how 

much air time it received at trial or how many pages it occupies in 

the record. Some toxins can be deadly in small doses”].)  

More, the language used throughout the trial was 

dehumanizing and casted Mr. Barrera as an “other.” He was called 

an “illegal alien,” “not a human,” an “insult” to animals, and the 

prosecutor distinguished herself and the jurors from him when she 

argued “we the citizens, we don’t torture and murder our children.” 

Studies show that dehumanization erodes empathy and makes the 

jury more likely to sentence someone to death. (Haney, Violence and 
the Capital Jury: Mechanisms of Moral Disengagement and the 
Impulse to Condemn to Death (1997) 49 Stan. L.Rev. 1447, 1454 

[discussing how social psychologists recognize dehumanization as 
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“one of the most powerful cognitive processes that can distance 

people from the moral implications of their actions” and improperly 

diminishes the jury’s sense of responsibility for its sentencing 

decision]; Alford, Appellate Review of Racist Summations: 
Redeeming the Promise of Searching Analysis (2006) 11 Mich. J. 

Race & L. 325, 335 [discussing how prosecutors from the time of 

Cicero until the present have long used the technique of “othering” 

defendants as someone outside of the moral community to induce a 

negative emotional response towards the defendant].)  

The Attorney General makes two additional arguments for 

why the RJA violations were not prejudicial. First, he argues that 

the prospective jurors who used racially discriminatory language 

were removed and that their removal proves the use of such 

language did not affect the outcome. (5SRB, at p. 23.) However, that 

argument ignores the effect the language had on all others who 

heard it. Second, the Attorney General argues that two standard 

jury instructions given in this case insulate the judgment against 

RJA violations. (5SRB, at pp. 29-30, 35.) The Attorney General 

points to the instruction not to let “sympathy, passion, prejudice” 

influence decision-making and the instruction that “statements 

made by the attorneys are not evidence.” (5SRB, at pp. 28, 29-30, 35, 

38.) Those instructions don’t render RJA violations harmless.   

This jury was not specifically instructed on implicit bias. Until 

recently, standard instructions on implicit bias were unavailable. 
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(See CALCRIM Nos. 101 (rev. 2023) & 209 (new 2023).)8 Even if a 

specialized instruction on implicit bias had been given, the Attorney 

General could not prove beyond a reasonable doubt that it rendered 

the use of racially discriminatory language harmless. Studies show 

that instructions on implicit bias have little effect on mitigating its 

effects. (Lynch et al., The Subtle Effects of Implicit Bias Instructions 
(2022) 44 U. Denver J. Law & Policy 98, 109 [conducting a study 

and finding that “it does not appear that the implicit bias 

instructions had a significant impact in either mitigating or 

exacerbating bias”]; Elek and Hannaford Agor, Can Explicit 

Instructions Reduce Expressions of Implicit Bias? New Questions 

Following a Test of a Specialized Jury Instruction (Apr. 28, 2014) 

National Center for State Courts, p. 15 

<http://dx.doi.org/10.2139/ssrn.2430438> (last visited Oct. 13, 2024) 

[finding no significant effects of a specialized instruction on implicit 

 
8 In September 2023, the Judicial Council promulgated a 

supplement to the standard criminal jury instructions. Among other 
changes, the Judicial Council revised CALCRIM No. 101 to address 
implicit bias. As revised, the instruction now cautions jurors: 

Although we are aware of some of our biases, we may 
not be aware of all of them. We refer to those biases as 
‘implicit’ or ‘unconscious.’ They may be based on 
stereotypes we would reject if they were brought to our 
attention. Implicit or unconscious biases can affect how 
we perceive others and how we make decisions, without 
our being aware of their effect.   
The Judicial Council also added CALCRIM No. 209, which 

elaborates on implicit or unconscious bias and instructs jurors to 
consider three steps “[t]o ensure that bias does not affect your 
decisions in this case.”   
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bias, but noting some evidence that the instruction increased jurors’ 

perceptions of the strength of the defense case]; Ingriselli, 

Mitigating Jurors’ Racial Biases: The Effects of Content and Timing 
of Jury Instructions (2014) 124 Yale L.J. 1690 [some participants 

who wanted to appear nonracist were impacted by the instruction].) 

In other words, jurors cannot be effectively instructed to turn off 

their unconscious implicit anti-Latiné biases.   

The instructions the Attorney General cites have been given 

as standard instructions for decades and they don’t say anything 

about implicit bias. (See CALJIC Nos. 1.00 & 1.02 (2001 ed.).) The 

argument that they would render RJA violations harmless beyond a 

reasonable doubt is antithetical to the RJA and would essentially 

swallow it whole. If the Attorney General’s argument were accepted, 

courts would not need to do anything to remedy bias except give the 

same standard instructions they have always given. But that was 

the paradigm the Legislature was trying to change with the RJA, 

not the new one it was envisioning. (See Stats. 2020, ch. 317, § 2.)  

Racially discriminatory language and bias permeated every 

aspect of this case. By pointing to substantial evidence and old jury 

instructions, the Attorney General has not carried his burden of 

proving, beyond a reasonable doubt, that the RJA violations in this 

case did not contribute to the judgment. 
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CONCLUSION 

 This Court should reject the Attorney General’s argument 

that subdivision (k)’s harmlessness standard applies in this case. 

The Attorney General has conceded error, and this Court should 

reverse. 
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