
the effect of voluntary intoxication on the defendant's ability to form specific 

intent. (People v. Bolden (2002) 29 Ca1.4th 515, 559; People v. Hughes (2002) 

27 Ca1.4th 287, 342; People v. Lewis (2001) 25 Ca1.4th 610, 650; People v. 

Ervin, supra, 22 Ca1.4th at pp. 90-91; People v. Saille, supra, 54 Ca1.3d at p. 

1120.)

The evidence did not justify instructing the jury regarding voluntary 

intoxication even if appellant had requested the instructions. A defendant is 

entitled to voluntary intoxication instructions "only when there is substantial 

evidence of the defendant's voluntary intoxication and the intoxication affected 

the defendant's "'actual formation of specific intent. '" (People v. Williams 

(1997) 16 Ca1.4th 635, 677, quoting People v. Horton (1995) 11 Ca1.4th 1068, 

1119; see also People v. Saille, supra, 54 Ca1.3d at p. 1117.) Here, although 

there was some evidence that appellant drank beer at the party, there was no 

evidence that he actually was intoxicated. (People v. Williams, supra, 16 

Ca1.4th at pp. 677-678 (testimony from a single witness that the defendant was 

"probably spaced out" on the morning of the killings and the defendant's 

comments to the police that near the time of the killings he was "doped up" and 

"smokin' pretty tough then" not sufficient to justify voluntary intoxication 

instruction, and even if the evidence "would qualify as 'substantial,' there was 

no evidence at all that voluntary intoxication had any effect on defendant's 

ability to formulate intent).)

VII.

THE JURY INSTRUCTIONS REGARDING 
CIRCUMSTANTIAL EVIDENCE WERE PROPER

In his seventh claim, appellant argues that the jury instructions regarding 

circumstantial evidence given at the guilt phase 46/ and penalty phase11/ of the

46. The trial court read the jury CALJIC No. 2.01 before the guilt 
phase deliberations. CALJIC No. 2.01 was given to the jury before the penalty
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phase deliberations, but was not re-read to the jury. (9 CT 2432; 10 CT 2553; 
29 RT 5591-5592; 35 RT 6329-6336 (CALJIC No. 2.01 given to jury but not 
reread for the jury).) The trial court instructed the jury as follows: 

However, a finding of guilt as to any crime may not be 
based on circumstantial evidence unless the proved 
circumstances are not only consistent with the theory that 
defendant is guilty of the crime but cannot be reconciled with any 
other rational conclusion. 

Furthermore, each fact which is essential to complete a set 
of circumstances necessary to establish the defendant's guilty 
must be proved beyond a reasonable doubt. 

In other words, before an inference essential to establish 
guilt may have been found to have been proved beyond a 
reasonable doubt, each fact or circumstance on which the 
inference necessarily rests - - upon which the inference 
necessarily rests must be proved beyond a reasonable doubt. 

Also, if the circumstantial evidence as to any particular 
count permits two reasonable interpretations, one of which points 
to the defendant's guilt and the other to his innocence, you must 
adopt that interpretation which points to the defendant's 
innocence and reject that interpretation which points to his guilt. 

If, on the other hand, one interpretation of the evidence 
appears to you to be reasonable and the other interpretation to be 
unreasonable, you must accept the reasonable interpretation and 
reject the unreasonable. 

(29 RT 5591-5592.)

47. The trial court also read the jury CALlIC No. 8.83 before the guilt 
phase deliberations. CALJIC No. 8.83 was given to the jury before the penalty 
phase deliberations, but was not re-read to the jury. (9 CT 2485; 10 CT 2606; 
29 RT 5629-5630; 35 RT 6329-6336 (CALJIC No. 8.83 given to jury but not 
re-read for the jury).) The trial court instructed the jury as follows:

You are not permitted to find a special circumstance 
alleged in this case to be true based on the circumstantial 
evidence unless the proved circumstance is not only consistent
with the theory that the special circumstance is true but cannot be 
reconciled with any other rational conclusion.

Further, each fact which is essential to complete a set of 
circumstances necessary to establish the truth of the special 
circumstance must be proved beyond a reasonable doubt.

In other words, before an inference essential to establish
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trial undennined the constitutional requirement of proof beyond a reasonable 

doubt. (AGB 146-152.) Respondent disagrees.

Appellant asserts that the flaw in the circumstantial evidence instructions 

is that if the jury finds one interpretation of the circumstantial evidence 

reasonable and another interpretation to be unreasonable, the jury is instructed 

that it must "accept" the reasonable interpretation. This flaw, argues appellant, 

undermines the requirement that guilt and the special circumstance must be 

proved beyond a reasonable doubt. (AGB 146-149.) Appellant concedes, 

however, that this Court rejected the same argument in People v. Wilson (1992) 

3 Ca1.4th 926, 942-943. (AGB 151, fn. 21.) In fact, this Court has repeatedly 

rejected the same argument. (People v. Carter (2005) 36 Ca1.4th 1114, 1188;

People v. Mil/wee (1998) 18 Ca1.4th 96, 160; People v. Bradford (1997) 15

Ca1.4th 1229, 1346-1347; People v. Bradford (1997) 14 Ca1.4th 1005, 1054;

People v. Ray (1996) 13 Ca1.4th 313, 348; People v. Davis (1995) 10 Ca1.4th 

463,521; People v. Crittenden (1994) 9 Ca1.4th 83, 144; People v. Mickey

(1991) 54 Ca1.3d 612, 669-671). Appellant "submits that the issue was wrongly 

decided and should be reconsidered." (AGB 151, fn. 21.) However, he offers 

no new or persuasive reasons for why this Court should now find the

a special circumstance may be found to have been proved beyond 
a reasonable doubt, each fact or circumstance upon which that 
inference necessarily rests must be proved beyond a reasonable 
doubt.

Also, if the circumstantial evidence is susceptible of two 
reasonable interpretations, one of which points to the truth of the 
special circumstance and the other to its untruth, you must adopt 
that interpretation which points to this untruth and reject the 
interpretation which points to its truth. 

If, on the other hand, one interpretation of that evidence 
appears to you to be reasonable and the other interpretation to be 
unreasonable, you must accept the reasonable interpretation and 
reject the unreasonable. 

(29 RT 5629-5630.)
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circumstantial evidence instructions to be unconstitutional. Accordingly, this 

claim fails.

VIII.

THE TRIAL COURT PROPERLY INSTRUCTED THE 
JURY REGARDING THE MEANING OF LIFE 
WITHOUT THE POSSIBILITY OF PAROLE

In his eighth claim, appellant argues that the jury instructions regarding 

the meaning of life without the possibility of parole confused the jury and that 

the trial court erroneously provided incorrect instructions regarding life without 

the possibility of parole in response to a question asked by the jury. He claims 

that the jury instructions were erroneous within the meaning of Simmons v. 

South Carolina (1994) 512 U.S. 154 [114 S.Ct. 2187, 129 L.Ed.2d 133], and 

that he was denied the right to due process, the right to a fair trial, the right to 

a reliable determination of penalty, and the right to fundamental fairness under 

the Fifth, Sixth, Eight, and Fourteenth Amendments and article I, sections 7, 15, 

16, and 17 of the California Constitution. (AOB 152-163.) Appellant's claim 

lacks merit.

A. Relevant Proceedings At Trial

At the penalty phase of the trial, the trial court read the jury CALlIC No. 

8.84 which states in pertinent part:

It is the law of this state that the penalty for a defendant found 
guilty of murder in the first degree shall be death or confmement 
in the state prison for life without the possible [sic] of parole in 
any case in which the special circumstances alleged in this case 
has been specifically found to be true. Under the law for this 
state you must now determine which of these penalties shall be 
imposed on the defendant.

(35 RT 6330; 10 CT 2539; see also 35 RT 6334 ("It's now your duty to 

determine which of these two penalties, death or confinement in the state prison
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for life without the possibility of parole shall be imposed upon the defendant"), 

35 RT 6335 ("To return a judgment of death, each of you must be persuaded 

that the aggravating circumstances are so substantial in comparison with the 

mitigating circumstances that it warrants death instead oflife without possibility 

of parole").)

During the jury deliberations, the jurors sent a note to the trial court 

asking the following question: "In the event the defendant is given life in 

prison without the possibility of parole, is he still given a parole hearing and a 

chance of being released?" (35 RT 6338; 10 CT 2537.) Appellant's trial 

attorney argued that the trial court should instruct the jury that "life without 

possibility of parole means exactly what that means." (35 RT 6338.) The trial 

court's tentative ruling was that the jury would be told that they were instructed 

regarding the law and should not speculate about matters for which there were 

no instructions. (35 RT 6339.) Although the prosecutor initially believed that 

a capital inmate is still given a parole hearing, the prosecutor was unable to 

identify any legal authority that a hearing is actually ordered. The prosecutor 

thereafter submitted on the trial court's tentative ruling. (35 RT 6338-6340.) 

The trial court then wrote out the following instruction to be given to the jury:

You were instructed on the applicable law and should not 
consider or speculate about matters of law on which you were 
not instructed in arriving at a verdict of death or life in prison 
without the possibility of parole.

(35 RT 6341.) The jury did not send any additional inquiries to the trial court 

regarding the meaning of life without the possibility of parole before finding 

that the defendant should be sentenced to death.

B. The Trial Court Properly Responded To The Jury's Question 
Regarding The Meaning Of Life Without The Possibility Of Parole

Because the prosecutor argued that appellant posed a continuing threat 

of dangerousness, appellant argues that the trial court had a sua sponte duty to
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instruct the jury that life without the possibility of parole meant that appellant 

would never be released on parole and that the trial court should have clarified 

the definition of life without the possibility of parole in response to the jury's 

question. 48 / (AGB 159-162.)

The present case is similar to People v. Snow (2003) 30 Ca1.4th 43. In 

Snow, during the penalty phase of the capital trial, the jury sent a note to the 

trial court asking, "If we give life imprisonment without the possibility of 

parole, can we be assured he will never be[] released from prison." (Id. at p. 

123.) The defendant's attorney, as appellant's counsel did herein, asked that the 

jury be instructed that "life imprisonment without the possibility of parole 

means exactly what it said." (Ibid.) The trial court told the jury to reread the 

instructions and that "we will have you apply common meaning to the two 

possible verdicts of death or life without the possibility of parole." (Ibid.) This 

Court held that the trial court properly instructed the jury because the common 

meaning of "'life without the possibility of parole' is that the defendant will be 

imprisoned for the rest of his life, without any possibility of release on parole. ,,, 

(Ibid.) This Court also held that the instruction satisfied the following holding 

in People v. Kipp (1998) 18 Ca1.4th 349:

that when the jury expresses a concern regarding the effect of a 
life without parole sentence, the court should instruct the jury to 
"to assume that whatever penalty it selects will be carried out" or 
give "a comparable instruction."

(People v. Snow, supra, 30 Ca1.4th at p. 123, quoting People v. Kipp, supra, 18

Ca1.4th at pp. 378-379.)

48. Appellant speculates that "it can be readily inferred that the jury was 
seriously considering a sentence of life without the possibility of parole, but 
would not render such a verdict if appellant could be paroled." (AGB 162.) 
However, there is nothing in the appellate record that establishes what the jury's 
thought process was in reaching its verdict regarding penalty.
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In the present case, the jury's question regarding life without the 

possibility of parole is quite similar to the question asked by the jury in Snow. 

Both juries appeared to be focused on the possibility of release from prison 

even if a sentence of "life without the possibility of parole" were to be imposed. 

(Compare 35 RT 6338; 10 CT 2537 ("In the event the defendant is given life 

in prison without the possibility of parole, is he still given a parole hearing and 

a chance of being released?"), with People v. Snow, supra, 30 Ca1.4th at p. 123 

("If we give life imprisonment without the possibility of parole, can we be 

assured he will never be[] released from prison.").)

The only difference between the trial court's response in the instant case 

and the trial court's response in Snow is that the trial court in Snow added that 

the jury should "apply the common meaning" of life without the possibility of 

parole. (Compare 35 RT 6341, with People v. Snow, supra, 30 Ca1.4th at p. 

123.) However, it is well settled that the common meaning of'" life without the 

possibility of parole" is that the defendant will be imprisoned for the rest of his 

life, without any possibility of release on parole. '" (People v. Snow, supra, 30 

Ca1.4th at p. 123.) Thus, the trial court in the present case was not required to 

provide further definition regarding the effect of a sentence of life without the 

possibility of parole. The trial court's instruction to the jury that it had been 

instructed on the applicable law was sufficient. (35 RT 6341.)

The trial court's response in the present also satisfied the holding of

People v. Kipp that when the jury expresses a concern regarding the effect of

a life without parole sentence, the jury should be instructed to "'to assume that 

whatever penalty it selects will be carned out'" or give "'a comparable 

instruction. '" (People v. Snow, supra, 30 Ca1.4th at p. 123, quoting People v.

Kipp, supra, 18 Ca1.4th at pp. 378-379.) The comparable instruction given by

the trial court in the instant case is that the jury was told it "should not consider 

or speculate about matters of law on which you were not instructed in arriving
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at a verdict of death or life in prison without the possibility of parole." (35 RT 

6341.) Because of the possibility of appellate reversal or gubernatorial 

commutation or pardon, it would be inaccurate to instruct the jury that the 

sentence of life without the possibility of parole "will inexorably be carried 

out." (People v. Kipp, supra, 18 Ca1.4th at p. 378.)

In support of his argument, appellant has misplaced his reliance on 

Simmons v. South Carolina, supra, 512 U.S. at pp. 158-160, Kelly v. South 

Carolina (2002) 534 U.S. 246, 250 [122 S.Ct. 726, 151 L.Ed.2d 670], and 

Shafer v. South Carolina (2001) 532 U.S. 36,44-45 [121 S.Ct. 1263, 149 

L.Ed.2d 178]. (AGB 152-163.) As stated by this Court in Snow:

Three United States Supreme Court decisions stemming from 
death sentences imposed under South Carolina law are readily 
distinguishable, in that the juries in those cases were told that the 
alternative to a death sentence was one of "life imprisonment" 
without instruction that a capital defendant given such a sentence 
would not be eligible for parole.

(People v. Snow, supra, 30 Ca1.4th at pp. 123-124 (citing Kelly v. South 

Carolina, supra, 534 U.S. at p. 250; Shafer v. South Carolina, supra, 532 U.S. 

at pp. 44-45; Simmons v. South Carolina, supra, 512 U.S. at pp. 158-160).) 

Here, as was the jury in Snow, the jury was told that the alternative to 

death was life imprisonment "without possibility of parole." (35 RT 6330; 10 

CT 2539; People v. Snow, supra, 30 Ca1.4th at pp. 123-124.) As mentioned 

earlier, the trial court's response in the present case was substantially similar to 

the response given by the trial court in Snow. Consequently, the jury in the 

penalty phase of appellant's trial was sufficiently instructed that appellant 

would not be eligible for parole. This claim fails.
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IX.

NO ERROR OCCURRED WITH RESPECT TO 
ADMISSION OF THE VICTIM IMPACT EVIDENCE AT 
THE PENALTY PHASE OF APPELLANT'S TRIAL

In his ninth claim, appellant contends that the trial court committed 

prejudicial error by failing to limit the victim impact evidence presented by the 

prosecution at the penalty phase of the trial. He argues that the victim impact 

evidence, along with the prosecutor's argument to the jury regarding the victim 

impact evidence, prevented the penalty phase verdict from being a reasoned 

moral response. Appellant further argues that he was denied his rights to due 

process, a fair trial, a reliable determination of penalty, and fundamental 

fairness under the Fifth, Sixth, Eighth, and Fourteenth Amendments of the 

United States Constitution, and article I, sections 7, 15, 16, and 17 of the 

California Constitution. (AGB 163-174.) Appellant has failed to demonstrate 

that error occurred with respect to the victim impact evidence.

V  ictim impact evidence may be introduced at penalty-phase proceedings 

under the federal Constitution. (Payne v. Tennessee (1991) 501 U.S. 808, 814  -

815, 825 [111 S.Ct. 2597, 115 L.Ed.2d 720]); People v. Robinson (2005) 37 

Cal.4th 592, 650.) The Supreme Court rejected the view that victim impact 

evidence:

often or even generally "leads to the arbitrary imposition of the 
death penalty," but observed that if, in a given case, such 
evidence "is so unduly prejudicial that it renders the trial 
fundamentally unfair," such a sentence will be overturned on 
constitutional due process grounds.

(People v. Robinson, supra, 37 Cal.4th at p. 651 (quoting Payne v. Tennessee, 

supra, 501 U.S. at p. 825).)

Victim impact evidence also is admissible under section 190.3, factor 

(a), as a circumstance of the crime. (People v. Robinson, supra, 37 Cal.4th at 

p. 650 (citing cases).) The phrase "circumstances of the crime" from factor (a)
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of section 190.3 is not limited to the "immediate temporal and spatial 

circumstances of the crime," but "extends to [t]hat which surrounds materially, 

morally, or logically the crime." (People v. Robinson, supra, 37 Ca1.4th at p. 

651 (citations and quotations omitted).) There are limits on what victim impact 

evidence can be admitted and what argument can be made regarding such 

evidence. The jury must face its deliberations "soberly and rationally, and 

should not be given the impression that emotion may reign over reason." (Ibid. 

(citations and quotations omitted).) This Court also has cautioned as follows:

although a court should allow evidence and argument on 
emotional though relevant subjects that could provide legitimate 
reasons to sway the jury to show mercy or to impose the ultimate 
sanction, still, irrelevant information or inflammatory rhetoric 
that diverts the jury's attention from its proper role or invites an 
irrational, purely subjective response should be curtailed.

(Ibid. (citations and quotations omitted).)

The victim impact evidence presented by the prosecution at the penalty 

phase of the trial was summarized in Section ILA of the Statement of Facts,

supra. Various relatives of Richard Rodriguez including his mother testified

about what Richard meant to them. Richard's mother testified about her 

interaction with Richard before he left home the evening he was murdered, and 

the events oflater in the evening after learning that Richard had been murdered. 

(31 RT 5796-5843.) Various relatives of Yolanda Navarro, including her 

mother, also testified about what Yolanda meant to them. Yolanda's mother 

testified about her interaction with Yolanda before she left home on the night 

of the murder, and the events of later in the evening after learning that she had 

been murdered. Yolanda's brother testified about having seen the scene of the 

murder both before and after having learned that Yolanda was one of the 

victims. (32 RT 5872-5897, 5908-5953.) Before leaving home on the evening 

of the murder, Yolanda had recorded several songs onto an audio cassette for 

her father. All of the songs on the cassette were about losing someone, leaving
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someone, having to say goodbye, losing one that was loved and trying to get 

them back. The prosecution played only a few minutes of the tape for the jury. 

(32 RT 5955-5956, 5958.)

Appellant acknowledges that victim impact evidence is admissible at the 

penalty phase of a capital trial. (AOB 164-165.) Although he has summarized 

the victim impact evidence that was presented, trial counsel's objections to the 

evidence, and the prosecutor's arguments with respect to the evidence (AOB 

166-173), he offers no reasoned explanation of why the quantum of evidence 

presented at his trial was outside the limits of California or federal law. 

Without any evidentiary support he criticizes the prosecution for "intend[ing] 

to arouse and play to the jurors' emotions and sympathies" and for "intend  [ing] 

to arouse the jurors[  s '] passions and evoke an emotional rather than a reasoned 

verdict." (AOB 173.) He criticizes the evidence itself, without any analysis, as 

being "heart-breaking," "unnecessary," and "overly-dramatic." (AOB 173.) 

The victim impact evidence, however, was within the scope of 

California and federal law. Similar to the victim impact evidence presented in

People v. Brown (2004) 33 Cal.4th 382, 397-398, the testimony presented

"concerned either the immediate effects of the murder - such as ... [the] 

description of the circumstances the night of the killing when [the survivors 

were] informed of the death of the [victims]." Additionally, "[t]o the extent 

they also recollected past incidents or activities they shared with [the victims], 

their testimony simply served to explain why they continued to be affected by 

[the] loss and to show" the victims' uniqueness as human beings." (Id. at p. 

398, citing Payne v. Tennessee, supra, 501 U.S. at p. 823.)

Appellant appears to make a more focused argument with respect to the 

audiotape of songs that Yolanda had made for her father. He mistakenly claims 

that the tape was similar to victim impact evidence found to be improperly· 

admitted in Salazar v. State (Tex. Crim. App. 2002) 90 S.W.3d 330. (AOB
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165-166, 168, 173.) In Salazar, the court admitted a 17-minute "video 

montage" tribute to the murder victim. The montage included 140 photographs 

of the victim accompanied by emotional music such as "My Heart Will Go On," 

sung by Celine Dion, and featured prominently in the movie Titanic. (See 

People v. Robinson, supra, 37 Ca1.4th at 652, citing Salazar v. State, supra, 90 

S.W.3d at pp. 333-334.)

Unlike the video montage in Salazar, the audiotape of songs that 

Yolanda made for her father was not a "eulogy" created specifically for the 

penalty phase of the trial, but rather was made by the murder victim herself, and 

admitted to show the relationship she had with her father. Moreover, only a 

portion of the audiotape was played for the jury rather than the entire tape. (32 

RT 5955-5956, 5958.) Accordingly, the trial court did not abuse its discretion 

. with respect to admission of the victim impact evidence at the penalty phase of 

appellant's trial.

Even if error occurred due to too much victim impact evidence being 

introduced, no prejudice occurred. Had the victim impact evidence been 

reduced to an appropriate quantum, in light of the evidence of the gruesome 

nature of the murders and appellant's lack of remorse and efforts to avoid 

apprehension (see Section II.D, supra), such error would have been harmless 

since it is not reasonably probable a different penalty verdict would have been 

reached. (See People v. Beames (2007) 40 Ca1.4th 907, 933.)

X.
APPELLANT HAS FAILED TO ESTABLISH THAT 
VICTIM IMPACT EVIDENCE MUST BE LIMITED TO 
FACTS OR CIRCUMSTANCES KNOWN TO HIM AT 
THE TIME HE COMMITTED THE MURDERS

In his tenth argument, appellant claims that evidence of victim impact 

of the murders should have been excluded to the extent it related to facts and 

circumstances unknown to him at the time he committed the murders. (AOB
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175-180.) Appellant recognizes that this argument was rejected by this Court 

in People v. Roldan (2005) 35 Ca1.4th 646, 732. (AGB 175, fn. 22.) The claim 

has been rejected in other decisions of this Court. (People v. Lewis (2006) 39 

Ca1.4th 970, 1057; People v. Robinson, supra, 37 Ca1.4th at p. 652, fnJ3; 

People v. Stitely (2005) 35 Ca1.4th 514,565 (photograph of victim admissible 

even though it did not depict the victim as she appeared to the defendant, 

evidence of the victim's marriage allowed even though defendant did not know 

of her marriage); People v. Pollack (2004) 32 Ca1.4th 1153, 1183 (victim 

impact evidence not limited to only family members of the victims or those 

present at the murder scene immediately before or after the murder).) Because 

appellant offers no new or persuasive reason for this Court to revisit or overturn 

these earlier decisions, his claim fails.

Appellant also argues that the admission of the victim impact evidence 

in this case violated his right to due process, was not allowed pursuant to Penal 

Code section 190J, factor (a), and violated the Ex Post Facto Clause. He 

contends that nothing in existing United States Supreme Court precedent or the 

decisions of this Court at the time he committed the murders even suggested 

that the amount of victim impact evidence admitted at his trial would have been 

allowed. (AGB 180-184.) Appellant's argument lacks merit. As explained 

earlier, the quantum of victim impact evidence admitted at the penalty phase of 

appellant's trial was within the scope of that found proper in People v. Brown, 

supra, 33 Ca1.4th at pp. 397-398. This Court in Brown also rejected a due 

process/ex post facto argument similar to that raised by appellant herein. (Id. 

at pp. 394-395.) Appellant has offered no new or persuasive explanation for 

revisiting or overturning the decision in Brown. Consequently, his claim fails.

147



XI.

THE TRIAL COURT PROPERLY ALLOWED THE 
PROSECUTOR AT THE PENALTY PHASE TO CROSS  -
EXAMINATION OF WILLIAM WRIGHT REGARDING 
APPELLANT'S REPUTATION

In his eleventh argument, appellant contends that the trial court erred in 

allowing the prosecutor to cross-examine William Wright at the penalty phase 

about whether he had heard about various bad acts appellant committed against 

his sister Pauline. Appellant contends that the error denied his rights to due 

process, a fair trial, reliable determination of penalty, and fundamental fairness 

under the Fifth, Sixth, Eighth, and Fourteenth Amendments. He also contends 

that the error violated article I, sections 15 and 17 of the California 

Constitution. (AOB 184-193.) Respondent submits that the record shows the 

prosecutor was entitled to cross-examine Mr. Wright regarding the bad acts 

appellant committed against his sister.

A. Relevant Proceedings

At the penalty phase of the trial, Mr. Wright testified that he was a friend 

to appellant's family and that he and appellant had been friends for 23 years. 

Mr. Wright was 17 or 18 years old when he met appellant, who was five to 

seven years old at the time. As a child, appellant was very quiet, very 

respectful, and kind of studious. He never saw appellant bully anyone and 

never saw appellant "raise his voice to anyone except maybe in irritation with 

a family member." (33 RT 6061-6065.)

On cross-examination, Mr. Wright testified that he did not know of 

appellant's prior act of having set fire to another person's car. He learned of the 

act when appellant's trial attorney told him about it. (33 RT 1066; see (18 RT 

3440-3450,3461; 21 RT 3947).)
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During a bench conference, the prosecutor inquired whether he could 

ask if Mr. Wright had heard that Pauline, appellant's sister, had left the 

Verdugo home because appellant had put a gun to her head and threatened to 

kill her. The prosecutor said that this incident was mentioned in a taped 

interview of Donna Tucker. Appellant's trial attorney objected because this 

information was "completely a surprise" to him and that such information 

cannot be heard on the tape of the interview. He also argued that the incident 

was not mentioned in the police officer's notes about the interview. (33 RT 

6066-6067.) Appellant's trial counsel also argued that the prosecutor is "going 

to have the other family members to ask that question of." (33 RT 6068.) 

The trial court ordered that the prosecutor would not be allowed to ask 

the question. However, the trial court also allowed the prosecutor time to 

produce the tape of the interview and play the portion that refers to the incident. 

(33 RT 6069 ("As I say, right now I'm ruling against [the prosecutor] out of an 

abundance of caution and giving [the defense] every benefit. But if [the 

prosecutor] convinces me it is in the tape and [the defense] has notice ofit. ...").) 

The trial court also indicated that by listening to the tape the factual dispute 

could be resolved regarding whether the incident is mentioned on the tape. (33 

RT 6070.) After the trial court listened to the tape, the prosecutor was allowed 

to question Mr. Wright regarding his knowledge of the prior bad acts involving 

appellant threatening Pauline. (33 RT 6072-6074, 6079-6081.)

Mr. Wright had not heard that appellant wanted to kill one of Pauline's 

boyfriends because he knew too much about appellant. He had not heard that 

Pauline ran away from home after appellant had thrown her against a wall and 

cut her phone lines. Mr. Wright did not hear that appellant had chased Pauline 

when she ran away and that he pulled a gun on her and threatened to "blow her 

brains out." (33 RT 6080-6081.)

149



Additionally, Mr. Wright did not hear that appellant thought it was 

"really cool to kill two people" and that he had threatened to kill Donna Tucker 

and his brother Mike. He had not heard that appellant would explain how to 

use his shotgun and kill people while making it look like a "gang-style killing." 

(33 RT 6081.) The prosecutor asked Mr. Wright, "Well, did [appellant] know 

the difference between right and wrong?" Mr. Wright answered, "Well, God, 

I don't know what [appellant] thought at all." (33 RT 6083.)

Mr. Wright testified on cross-examination that if appellant had ever lied 

to him, "it was so inconsequential" he could not remember what it was about. 

(33 RT 6089.) He also never knew appellant "to be violent" at any time. (33 

RT 6090.) Mr. Wright also had not heard any details about the murder of the 

two victims in this case. (33 RT 6090-6091.) He had not heard that prior to 

shooting Yolanda in the head, execution-style, with a shotgun, that appellant 

made her beg for her life. (33 RT 6091-6092.) He also did not know that after 

appellant shot Yolanda he felt so good about it that he "got a rush" from killing 

her. (33 RT 6092.)

B. The Trial Court Implicitly Found The Prosecutor Had A Good Faith 
Belief That Appellant Had Threatened Pauline

It is well settled that when a defense witness testifies about the 

defendant's reputation or character that the prosecution may inquire whether the 

witness has heard of acts or conduct by the defendant that is inconsistent with 

the witness's testimony. The prosecution must have a good faith belief  that the 

acts or conduct of the defendant actually took place. (People v. Ramos, supra, 

15 Cal.4th 1173.) Rulings regarding the admission of evidence are reviewed 

for an abuse of discretion. (People v. Jablonski (2006) 37 Cal.4th 774, 805.) 

Here, the record shows that the trial court was aware that the parties 

disputed whether appellant's bad acts toward Pauline were mentioned in the 

taped interview of Donna Tucker. Prior to listening to the tape, the trial court
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ruled that the prosecutor had not sufficiently demonstrated he was entitled to 

ask Mr. Wright whether he had heard about the prior bad acts. (33 RT 6069  -

6070.) After listening to the tape, however, the trial court allowed the 

prosecutor to proceed with questioning Mr. Wright about whether he had heard 

of appellant's prior bad acts. It is true that the trial court did not expressly quote 

statements from the taped interview that supported the prosecutor's belief. (33 

RT 6070-6074.) However, it would be completely inexplicable for the trial 

court to reverse its earlier ruling and allow the prosecutor to engage in this line 

of questioning had it been confirmed that the bad acts were not mentioned on 

the tape. Thus, it was not an abuse of discretion for the trial court to allow the 

prosecutor's line of questioning.

Even if the trial court had erred in allowing the questions about 

appellant's prior bad acts toward Pauline, the is no reasonable possibility that 

the error could have influenced the jury. (People v. Beames, 40 Ca1.4th at p. 

933.) In arguing that he was prejudiced, appellant complains about the 

phrasing of the prosecutor's questions and that the questions themselves were 

used as "evidence" of prior uncharged crimes. (AOB 190-191.) He is 

mistaken. Even appellant acknowledges that the jury was expressly instructed 

that a question from an attorney "is not evidence." (AOB 191-192; 10 CT 

2550; 35 RT 6330.)

The thrust of the cross-examination regarding Mr. Wright was to 

impeach his testimony that appellant did not have a violent character. (33 RT 

6061-6065.) Even if the questions about appellant's prior bad acts toward 

Pauline had been excluded, regardless of their phrasing, the jury still would 

have learned that Mr. Wright had not heard other information showing 

appellant's violent character including that appellant thought it was "really cool 

to kill two people," that he had threatened to kill Donna Tucker and his brother 

Mike, that he would explain how to kill someone with a shotgun and make it
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look like a "gang-style killing," that he shot Yolanda in the head with a shotgun 

in an execution style, that he made Yolanda beg for her life before killing her, 

and that he "got a rush" from killing her. (33 RT 6081,6089-6092.) Moreover, 

when asked if appellant knew "the difference between right and wrong," Mr. 

Wright answered, "Well, God, I don't know what [appellant] thought at all." 

(33 RT 6083.) Thus, Mr. Wright was thoroughly impeached even without the 

references to appellant's bad acts toward Pauline. Furthermore, in light of the 

evidence of the gruesome nature of the murders and appellant's lack of remorse 

and efforts to avoid apprehension (see Section II.D, supra), it is not reasonably 

possible appellant would have received a different result at the penalty phase 

even if error had not occurred. This claim fails.

XII.

THE TRIAL COURT DID NOT HAVE A SUA SPONTE 
DUTY TO INSTRUCT THE JURY THAT AGE COULD 
ONLY BE CONSIDERED A MITIGATING FACTOR

In his twelfth argument, appellant asserts that the trial court should have 

instructed the jury, sua sponte, that his age of 22 could only be considered a 

mitigating factor after the prosecutor argued that appellant's age could be 

considered an aggravating factor under the evidence. He contends that the trial 

court's error violated his right to due process, a fair trial, a reliable 

determination of penalty, fundamental fairness, as well as his right against cruel 

and unusual punishment under the Fifth, Sixth, Eighth, and Fourteenth 

Amendments. He also claims that the error also violated California 

Constitution, article I, sections 7, 15, 16, and 17. (AOB 193-200.) Appellant's 

argument is foreclosed by this Court's decision in People v. Hawthorne (1992) 

4 Ca1.4th 43, 77.
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A. Relevant Proceedings

During argument at the penalty phase, the prosecutor observed that 

appellant's trial attorney may argue that appellant's age at the time of the crime, 

22 years old, is a mitigating factor. The prosecutor argued as follows that based 

on the evidence, appellant's age at the time of the crime was an aggravating 

factor:

Factor (i), the age of the defendant at the time of the crime.

Now, [appellant's trial attorney] may get up here and tell you 
that this is a mitigating factor. Sometimes people might think 
that this is a mitigating factor, but I think that based on the 
evidence you have before you, that this actually would be an 
aggravating factor.

And why do I say that? We know that at the time of the 
murder [appellant] was 22 years old. He wasn't a kid anymore. 
He wasn't some 15-, l6-year-old going out and committing two 
brutal, senseless, double homicides.

We know that he was mature. He was an adult. He was a 
great person according to his family and his friends and 
neighbors, which we'll get into.

But the important thing here is that he made choices. He 
made a lot of choices on October 23rd of 1994. And he was old 
enough to know what he was doing.

You heard from his family members that he knew the 
difference between right and wrong, and as a result of this, he 
must be held fully accountable and responsible for his acts.

And it's time for him to live up to his responsibility. He can 
never - he does not like to be cornered. You saw that on the 
witness stand. He will never admit he did anything wrong.

His own family wouldn't even admit that he was a violent 
person. You heard when I asked Mary Alice about the torching 
of the car. If that's not violent, what is it?
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This close family. Mary Alice said how close they were.

And she did not know about this torching of a car? 
Everybody else knew about it. But, no, not [appellant], not my 
little brother. He's not violent,not [appellant].

(34 RT 6237-6238.)

Following argument by the prosecutor and appellant's trial attorney, the 

jury was instructed at the penalty phase of the trial regarding the various factors 

to consider in determining whether the death penalty should be imposed. (10 

CT 2541-2542; 35 RT 6331-6333.) One of the factors for the jury to consider 

is the "age of the defendant at the time of the crime." (10 CT 2542; 35 RT 

6332.)

B. The Prosecutor Was Entitled To Argue, And The Jury Was Entitled To 
Consider, Appellant's Age As An Aggravating Factor

It is well settled that a capital defendant's age can be either an 

aggravating or mitigating factor. (People v. Cook (2006) 39 Ca1.4th 566, 618 

("a defendant's youth may be either mitigating or aggravating"); People v. 

Panah (2005) 35 Ca1.4th 395, 499-500 ("nor is the trial court constitutionally 

required to instruct the jury that certain sentencing factors are relevant only to 

mitigation"); People v. Jones (2003) 30 Ca1.4th 1084, 1124 ("Age, section 

190.3, factor (i), is not necessarily a mitigating consideration. It is a neutral 

factor, and thus either counsel may make any age-related inference as either 

aggravating or mitigating."); People v. Slaughter (2002) 27 Ca1.4th 1187, 1224 

(same).)

The instant case is similar to People v. Hawthorne, supra, 4 Ca1.4th 43. 

In Hawthorne, the prosecutor argued that based on the evidence, the
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defendant's age of 22 years old at the time of the murders, the same age as 

appellant in the present case, should be an aggravating factor. The defendant, 

as does appellant herein, argued to this Court that "age can only function as a 

factor in mitigation and the court should have so instructed the jury." (Id. at p. 

77.) This Court held that "age" in sentencing factor (i) "'is used as a metonym 

for any age-related matter suggested by the evidence or by common experience 

or morality that might reasonably infonn the choice of penalty. Accordingly, 

either counsel may argue any such age-related inference in every case.'" (Ibid. 

(quoting People v. Lucky, supra, 45 Ca1.3d at p. 302).)

The only argument appellant can muster for a change in this Court's line 

of authority regarding age as a sentencing factor is that this Court's decisions 

have been undermined by the United States Supreme Court decision in Roper

v. Simmons (2005) 543 U.S. 551 [125 S.Ct. 1183, 161 L.Ed.2d 1]. The issue

presented in Roper was whether it is permissible under the Eighth Amendment 

to execute ajuvenile offender who was older than 15, but younger than 18. (Jd. 

at pp. 555-556.)

The Roper court focused solely on those offenders who were younger 

than 18 rather than offenders who were young, but still older than 18. The 

court observed that there had been recent movement among the states to abolish 

the death penalty as to offenders under the age of 18, as well as the lack of a 

movement toward favoring capital punishment for juveniles. (Roper v.

Simmons, supra, 543 U.S. at pp. 564-567.)

Next, the court observed that there were "[t]hree general differences 

between juveniles under 18 and adults [which] demonstrate that juvenile 

offenders cannot with reliability be classified among the worst offenders" for 

purposes of imposition of the death penalty. (Roper v. Simmons, supra, 543 

U.S. at pp. 568-569.) First, the "'lack of maturity and [] underdeveloped sense 

of responsibility are found in youth more often than in adults.'" (Jd. at p. 569,
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quoting Johnson v. Texas (1993) 509 U.S. 350,367 [113 S.Ct. 2658, 125 

L.Ed.2d 290].) Second, 'juveniles are more vulnerable or susceptible to 

negative influences and outside pressures, including peer pressure." (Ibid. 

(citing Eddings v. Oklahoma (1982) 455 U.S. 104, 115 [102 S.Ct. 869,71 

L.Ed.2d 1D.) Third, "the character of a juvenile is not as well formed as that 

of an adult. The personality traits of  juveniles are more transitory, less fixed." 

(Id. at p. 590.) Because juvenile offenders have "diminished culpability," the 

justifications for imposition of the death penalty, retribution and deterrence, 

"apply to them with lesser force to adults." (Id. at p. 571.)

Appellant's argument seeks an extension of the Roper decision to those 

who are older than 18, but "who are still young." (AOB at 199.) However, the 

Roper court anticipated such an argument would be made, and rejected it as 

follows:

Drawing the line at 18 years of age is subject, of course, to 
the objections always raised against categorical rules. The 
qualities that distinguish juveniles from adults do not disappear 
when an individual turns 18. By the same token, some under 18 
have already attained a level of maturity some adults will never 
reach. For the reasons we have discussed, however, a line must 
be drawn. The plurality opinion in [Thompson v. Oklahoma 
(1988) 487 U.S. 815 [108 S.Ct. 2687,101 L.Ed.2d 702]] drew 
the line at 16. In the intervening years the Thompson plurality's 
conclusion that offenders under 16 may not be executed has not 
been challenged. The logic of Thompson extends to those who 
are under 18. The age of 18 is the point where society draws the 
line for many purposes between childhood and adulthood. It is, 
we conclude, the age at which the line for death eligibility ought 
to rest.

(Roper v. Simmons, supra, 543 U.S. at p. 574.) Appellant has offered no 

evidence of a movement toward abolition of executions for those who are 

young, but older than 18. He has offered no explanation for why those who are 

young, but older than 18, have the same diminished culpability those who are 

younger than 18 have. In People v. Hawthorne, supra, 4 Ca1.4th at p. 78, this
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Court observed that whatever theoretical relevance the holding in Thompson v. 

Oklahoma, precluding the execution of an offender under 16 years of age may 

have regarding the execution of a 22-year-old offender, "we do not find it 

inconsistent with our construction of section 190.3, factor (i)." The same is true 

with respect to the offender in Roper. Consequently, Roper is of no assistance 

to appellant and the trial court had no sua sponte duty to instruct the jury that 

appellant's age could only be considered a mitigating factor.

XIII.

THE PROSECUTOR DID NOT COMMIT GRIFFIN 
ERROR AT THE PENALTY PHASE OF THE TRIAL

In his thirteenth argument, appellant contends that, in violation of Griffin 

v. California (1965) 380 U.S. 609 [85 S.Ct. 1229, 14 L.Ed.2d 106], the 

prosecutor commented on his decision to not testify at the penalty phase of the 

trial when he argued to the jury that appellant "can't even face you, this 

defendant, who commits these two brutal senseless murders." Appellant also 

contends that the error violated his rights to due process and a fair trial, his right 

against self incrimination, his right to a reliable determination of penalty, and 

his right to fundamental fairness under the Fifth, Sixth, Eight, and Fourteenth 

Amendments, as well as California Constitution, article I, sections 7, 15, 16, 

and 1i (AGB at 200-204; 34 RT 6246.) Respondent submits that appellant 

is not entitled to a reversal of the penalty judgment due to the prosecutor's 

conduct.

A. Relevant Proceedings

At the penalty phase, the prosecutor argued that the jury should have no 

lingering doubt about appellant's guilt. After summarizing the prosecution's 

evidence regarding appellant's guilt, he made the following argument:

157



After you consider all of the evidence - his testimony from the 
witness stand, all of his lies, everything that he told you that he 
lied about - why did he lie to you? [f1 Why did he lie if he 
didn't commit this crime? It's because he did it. And when you 
consider all of that evidence, there's no doubt. This is a case  -
this case is overwhelming. There's no doubt that he committed 
these two murders. There's absolutely no doubt that it was a fIrst 
degree murder. (34 RT 6243.)

The prosecutor later argued as follows with respect to the defense witnesses at 

the penalty phase:

You saw these witnesses testify, and you were able to watch 
them. You know, they kind of sounded okay on direct 
examination. Then we started asking them some questions on 
cross-examination, things sure changed.  You saw their 
attitudes change, the arrogance of some of these witnesses, just 
the way they responded to questions, and none of them accepted 
your verdict. I just couldn't believe. Oh, no, all twelve of you 
jurors are wrong. Each and every one of you guys made a 
mistake. You didn't know what you were doing.  But, yet, 
you know, they didn't know about this piece of evidence. They 
didn't know about this. They didn't know about that. (34 RT 
6245.)

Without stating his grounds, appellant's trial attorney objected to this 

argument. The trial court overruled the objection. (34 RT 6245.)

The prosecutor continued with the following argument regarding the 

credibility of the defense witnesses:

I mean the credibility of these witnesses. For them to come 
in and say that you didn't do your job after all the time you have 
spent on this case and how much time you spent in that jury room 
to come in with this verdict and considering all the evidence and 
listening to all of the witnesses for the past two months. I just 
couldn't believe they did that. It's astounding.  You consider 
that. This is evidence presented by the defense. Evidence 
presented by the defense in mitigation to get you to feel sorry for 
this defendant. He can't even face you, this defendant, who 
commits these two brutal senseless murders.  We know that 
Sal [Verdugo] lied. Everybody knows he lied. We know that
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Paul [Verdugo] lied. We know that [appellant] lied. He told 
you himself over and over and over, plus we caught him in all the 
lies.  None of them - I mean, oh, no, he's a good kid. He's 
a fun-loving individual, nonviolent. He never lies. He never lies 
to me.  I just couldn't believe this stuff that we were hearing 
from these witnesses. (34 RT 6245-6246.)

After the lunch recess, and outside the presence of the jury, appellant's 

trial attorney moved for a mistrial because the prosecutor commented on 

appellant's "unwillingness to take the stand at the penalty phase." (34 RT 

6260.) Appellant's trial counsel, however, apparently was objecting to a 

different part of the prosecutor's argument. (34 RT 6260-6261 ("I believe [the 

prosecutor] indicated that we heard him testify and we don't know what he 

testified - or what he would have said here, you know, and something to that 

effect. I'm not quite sure of the exact wording. That's why I wanted to 

approach at that particular time"); 34 RT 6261 ("I [] believe you commented on 

the failure of the defendant to take the stand, we don't know what he would 

have said here because -- but we do know what he said here I believe, or 

something to that effect.  And that's why I wanted to approach the court at 

that particular time to address that particular issue").)

The trial court denied the request for a mistrial and infonned the 

attorneys that a curative instruction would be given. The trial court also 

suggested that the prosecutor clarify his comments to the jury to assure them 

that "nothing in his comments should be construed to indicate that they can 

consider [appellant's] failure to testify." (34 RT 6263.)

When the prosecutor resumed his argument, he stated as follows:

When I talked about [appellant's] testimony in the guilt 
phase, I didn't mean to imply or - I was not commenting at all on 
his not testifying in the penalty phase. It is strictly I feel about 
the fact that he testified in the guilt phase, he lied to you, some of 
the things he said, and the fact that you can use that testimony, 
his guilt phase testimony against him in the penalty phase as you 
can all of the penalty phase evidence·. (34 RT 6267.)
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After the penalty phase argument, the trial court gave the following 

instruction:

The defendant has testified in the guilt phase of the trial. The 
defendant elected not to testify in the penalty phase of this trial. 
It is the constitutional right of the defendant to elect to testify in 
the guilt phase only, or in the penalty phase only, or in both, or 
in neither.

You're instructed not to consider or discuss the fact that the 
defendant elected not to testify in the penalty phase. That is a 
matter that must not in any way affect your verdict as to the 
penalty. (35 RT 6333; 10 CT 2545.)

B. Relevant Legal Principles

"The Fifth Amendment to the United States Constitution prohibits any 

comment by the prosecution on a defendant's failure to testify at trial that 

invites or allows the jury to infer guilt therefrom." (People v. Monterroso 

(2004) 34 Cal.4th 743, 748, citing Griffin v. California, supra, 380 U.S. at pp. 

611-615.) The prohibition from Griffin also applies to commentary by the 

prosecution about the defendant's failure to testify at the guilt phase of a trial.

(People v. Boyette (2002) 29 Cal.4th 381, 454.) "'[T]he prosecution may

comment upon a defendant's lack of remorse, [but] in doing so it may not refer 

to the defendant's failure to testify. [Citations.] Similarly, ... a prosecutor may 

not urge that a defendant's failure to take the stand at the penalty phase, in order 

to confess his guilt after having been found guilty, demonstrates a lack of 

remorse.'" (Id. at pp. 453-454, quoting People v. Crittenden, supra, 9 Cal.4th 

at p. 147.) However, "[i]ndirect, brief and mild references to a defendant's 

failure to testify, without any suggestion that an inference of guilt be drawn 

therefrom, are uniformly held to constitute harmless error." (People v.

Monterroso, supra, 34 Cal.4th at p. 770, quoting People v. Boyette, supra, 29

Cal.4th at pp. 455-456; see also People v. Coffman, supra, 34 Cal.4th at p. 66;

People v. Vargas (1973) 9 Cal.3d 470, 478.)
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C. Waiver

Appellant has waived the instant claim by failing to raise an appropriate 

objection at trial. To preserve a claim of Griffin-error on appeal, a defendant 

must have first objected at trial regarding any of the statements claimed to be 

in error. (People v. Coffman, supra, 34 Cal.4th at p. 74; People v. Hughes, 

supra, 27 Cal.4th at p. 372; People v. Memro (1995) 11 Cal.4th 786,873-874; 

People v. Mitcham (1992) 1 Cal.4th 1027, 1050-1051.) The record is clear that 

appellant's trial attorney did not object to the prosecutor's "[h]e can't even face 

you" statement. (See 34 RT 6245-6263.) Appellant also has made no argument 

that any perceived error with respect to this statement would not have been 

cured through a curative instruction. (People v. Coffman, supra, 34 Cal.4th at 

p. 74; People v. Hughes, supra, 27 Cal.4th at p. 372; People v. Memro, supra, 

11 Cal.4th at pp. 873-874; People v. Mitcham, supra, 1 Cal.4th at pp. 1050  -

1051.) Therefore, appellant is not entitled to relief for his Griffin claim.

D. Reversal Is Not Warranted Even If Trial Court Had Preserved The 
Griffin-Error Claim For Appeal

No Griffin-error occurred. The prosecutor's overall argument was to 

characterize the defense penalty case as arrogant with respect to the jury's 

verdict at the guilt phase. (34 RT 6245 ("You saw their attitudes change, the 

arrogance of some of these [defense] witnesses, just the way they responded to 

questions, and none of them accepted your verdict. Ijust couldn't believe. Oh, 

no, all twelve of you jurors are wrong. Each and every one of you guys made 

a mistake. You didn't know what you were doing.").) The prosecutor 

continued the argument after an objection by appellant's trial counsel was 

overruled. (34 RT 6245-6246 ("I mean the credibility of these witnesses. For 

them to come in and say that you didn't do your job after all the time you have 

spent on this case and how much time you spent in that jury room to come in 

with this verdict and considering all the evidence and listening to all of the
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witnesses for the past two months. I just couldn't believe they did that. It's 

astounding").) The prosecutor's "[h]e can't even face you" argument 

essentially tells the jury that they should not be inclined to show mercy to 

appellant due to his lack of remorse and the arrogance of the remaining defense 

case. (34 RT 6245-6246.) Because the prosecutor's argument was merely a 

comment on appellant's lack of remorse rather than his failure to testify at the 

penalty phase, his argument was proper and not a violation of Griffin. (People 

v. Boyette, supra, 29 Cal.4th at pp. 453-454; People v. Crittenden, supra, 9 

Cal.4th at p. 147.)

Even if the prosecutor's argument were construed to be error under 

Griffin, any error was harmless. The prosecutor's statement, challenged for the 

first time on appeal, was a brief statement in the course of a lengthy argument. 

(34 RT 6226-6312.) The argument certainly does not "directly" comment on 

appellant's failure to testify at the penalty phase of the trial. Moreover, the 

prosecutor's argument apparently was so mild that during the side bar 

conference regarding the objection by appellant's trial attorney, the trial court, 

the prosecutor, and appellant's trial attorney all failed to remember that the 

statement was made. (34 RT 6245-6263.) Furthermore, the prosecutor 

specifically informed the jury that he "was not commenting at all on 

[appellant's] not testifying in the penalty phase." (34RT 6245-6246.) 

Moreover, the jury was instructed that although appellant testified during the 

guilt phase, he had the "constitutional right ... to elect to testify in the guilt 

phase only" and that the jury was "instructed not to consider or discuss the fact 

that the defendant elected not to testify in the penalty phase. That is a matter 

that must not in any way affect your verdict as to the penalty." (35 RT 6333; 

10 CT 2545.) Thus, any error that may have occurred, assuming the claim was 

preserved for appellate review, was hannless. (People v. Monterroso, supra, 

34 Cal.4th at p. 770; People v. Coffman, supra, 34 Cal.4th at p. 66; People v.
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Boyette, supra, 29 Ca1.4th at pp. 455-456; People v. Vargas, supra, 9 Ca1.3d at 

p.478.) This claim fails.

XIV.
NO ERROR OCCURRED WITH RESPECT TO THE 
SCHEDULING OF THE DEFENSE CLOSING 
ARGUMENT AT THE PENALTY PHASE OF THE 
TRIAL

In his fourteenth claim, appellant contends that the trial court erred in 

adjourning court after the prosecutor completed his closing argument at the 

penalty phase of the trial, resulting in appellant's trial attorney not starting his 

closing argument until the next day. Appellant contends that because of the 

trial court error, he was denied his right to due process, a fair trial, effective 

assistance of counsel, reliable determination of penalty, and fundamental 

fairness in violation of the Fifth, Sixth, and Fourteenth Amendments of the 

United States Constitution. He also claims that the errors violated his rights 

under California Constitution, article I, sections 7, 15, 16, and 17. (AGB 204  -

208.) This claim is meritless.

A. Relevant Proceedings

Prior to the penalty phase arguments, the prosecutor estimated that his 

argument would be approximately two hours in length, and appellant's trial 

attorney estimated that his argument would be approximately forty minutes in 

length. (34 RT 6190.) The prosecutor's argument began during the morning 

session on July 10, 1997. (34 RT 6186, 6226.) The prosecutor had not 

completed argument before the lunch break which began at noon. (34 RT 

6226-6257.) Appellant's trial attorney asked if a matter could be discussed 

outside the presence of the jury. Thereafter, the trial court instructed the jurors 

to return to the courtroom at 1:35 p.m. The trial court also instructed the jurors 

as follows:
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Keep in mind not to discuss the case or form any opinions

until it is finally submitted to you for deliberations.

(34 RT 6257.)

At I :30, the trial court discussed some jury instructions with counsel. 

(34 RT 6258-6260.) Appellant's trial counsel then moved for a mistrial due to 

the prosecutor's argument regarding the victims in the case and because he 

allegedly commented on appellant's failure to testify at the penalty phase of the 

trial. (34 RT 6260-6266 ; see Section XIII, supra.)

The prosecutor then continued his closing argument. (34 RT 6266  -

6305.) During the argument, appellant's trial counsel asked to address the 

court. The trial court inquired of the prosecutor how much argument he had 

remaining. The prosecutor estimated that he had another ten minutes of 

argument. The trial court then inquired of appellant's trial counsel how much 

time his argument would take. Appellant's trial counsel responded, "I don't 

know. I thought 40, 50 minutes, but it looks like it may go longer." (34 RT 

6305.) The following colloquy occurred:

THE COURT: Ijust want to try to work out scheduling with 
the jurors.  What's the feeling of the jury as far as timewise 
if we take a recess now for about fifteen minutes and [the 
prosecutor] goes about another ten, [appellant's trial attorney] 
says he's got about a 45-minute argument.

[APPELLANT'S TRIAL ATTORNEY]: May[be] longer, 
your honor.

THE COURT: I'm sorry. Maybe longer. Sayan hour.  

Do you want to quit for the day after [the prosecutor], or do you 
want to go late?

JUROR NO. 5[12/]: We'd like a break right now.

THE COURT: Let's do this. Let's take a fifteen-minute

49. Juror Number 5 is the foreperson of the jury. (34 RT 6266.)
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break now. Maybe you all can discuss scheduling.

JUROR NO.5: Okay.

THE COURT: And let my clerk know. Because if - well, if 
we're going to go late, I should advise the attorneys so they will 
know whether to be ready or not.

JUROR NO.5: All right.

THE COURT: Okay.

(34 RT 6305-6306.)

After the recess, the trial court informed the parties that they would 

finish with the prosecutor's argument and begin the defense argument the next 

day at 8:45 a.m. (34 RT 6306.) The prosecutor concluded his argument and 

the proceedings were adjourned at 3:37 p.rn (34 RT 6307-6312.) Before the 

jurors were excused, the trial court instructed them as follows:

All right. Ladies and gentlemen, I have one brief matter in 
the morning. So I'll excuse you until 8:45, and then we'll hear 
... argument [from appellant's trial attorney] at that time and my 
instructions on the law, and the case will be in your hands. So 
you are excused.

Keep in mind not to discuss either among yourselves or 
anybody else anything connected with the case and don't form or 
express any opinions until it is finally submitted to you for your 
deliberations.

Have a good evening. See you then at 8:45.

(34 RT 6312.) Appellant's trial attorney began his closing argument once the 

jury arrived for the 9  :00 a.m. session of the trial on July 11, 1997. (35 RT 

6313-6314.)
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B. Waiver

Claims regarding the scheduling, delays, or interruptions of trial court 

proceedings are subject to the waiver doctrine. (See Stroud v. Superior Court 

(2000) 23 Cal.4th 952, 972.) In the present case, no objection was raised by 

appellant's trial counsel that the trial court ended proceedings on July 10, 1997, 

following the end of the prosecutor's closing argument, and before appellant's 

trial attorney started his own closing argument. (34 RT 6186-6312.) It would 

appear that an objection would not have been futile because, as for the 

scheduling of argument, the trial court was concerned only about whether the 

proceedings would "go late," and if so, whether the attorneys would be 

prepared to do so. (34 RT 6305-6306.) It would appear that had appellant's 

trial counsel actually wanted to start his closing argument during the few 

remaining minutes of the court session on July 10, he would have been allowed 

to do so. Consequently, this claim has been waived.

C. No Abuse Of Discretion Occurred With Respect To Concluding The 
Court Proceedings On July 10 And Having Appellant's Trial Attorney 
Begin His Closing Argument The Following Morning

"There can be no doubt that closing argument for the defense is a basic 

element of the adversary factfinding process in a criminal trial." (Herring v.

New York (1975) 422 U.S. 853, 858 [95 S.Ct. 2550,45 L.Ed.2d 593].) The

total denial of the opportunity for final argument would result in the denial of 

the right to present a defense. (Ibid.) However, the trial court has "great 

latitude in controlling the duration and limiting the scope of closing 

summations." (Id. at p. 862; People v. Holloway, supra, 33 Cal.4th at p. 137.) 

Appellate review of postponements of trial proceedings is reviewed for an 

abuse of discretion. (Stroud v. Superior Court, supra, 23 Cal.4th at p. 968, 

citing People v. Memro, supra, 11 Ca1.4th at p. 852.)
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This Court, in Stroud v. Superior Court, explained that detennining 

whether a delay was an abuse of discretion is addressed on a case-by-case basis, 

viewing the totality of the circumstances. Some of the factors to consider are 

the reason for the delay, the length of the delay, the extent to which it could 

have been avoided by proper planning and allocation of  judicial resources, the 

frequency, duration, and cause of any prior interruptions, and any evidence, 

available to the trial court at the time of the delay, that the delay would work 

against the defendant's litigation interests. (Stroud v. Superior Court, supra, 

23 Cal.4th at p. 969.)

In the present case, viewing the totality of the circumstances, no abuse 

of discretion occurred. The reason for the delay was legitimate and non  -

exceptional. The record shows that there was not enough time for appellant's 

trial attorney to state his entire closing argument without the jurors having to 

"go late." Appellant's trial attorney also was unsure exactly how long his 

argument would take. (34 RT 6305-6306.) The length of time from the close 

of proceedings on the afternoon of July 10 to the start of proceedings on the 

morning of July 11, if such a gap of time can even fairly be considered a 

"delay," is a matter of hours.

Although the prosecutor had completed his penalty phase closing 

argument, there is no evidence that waiting until the next morning would work 

against appellant's litigation interests. As mentioned earlier, appellant's trial 

attorney identified no possible prejudice because he did not object to the 

scheduling. (See Stroud v. Superior Court, supra, 23 Cal.4th at p. 972 (failure 

to object "foreclosed any meaningful effort" to remedy problems caused by 

delay).) The trial court did not appear predisposed to refusing any request by 

appellant's trial attorney to start his closing argument before adjourning on July 
I

10, and then resuming July 11. Yet appellant's trial attorney made no such 

request. It could very well be that appellant's trial attorney hoped to gain an
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advantage by having extra time to prepare for the closing argument and not 

offend the jurors by having them remain late for a brief, and incomplete 

argument. Another advantage is that, following his argument and the closing 

instructions, the jury would commence deliberations with the prosecutor's 

argument having been over since the previous afternoon, and without the 

prosecutor having the opportunity to rebut the argument from appellant's trial 

attorney. Moreover, at the close of the proceedings on July 10, the trial court 

directly instructed the jury "not to discuss either among yourselves or anybody 

else anything connected with the case and don't form or express any opinions 

until it is finally submitted to you for your deliberations." (34 RT 6312.)

F  or these same reasons, even if error had occurred and the claim 

preserved for appellate review, any error would have been non-prejudicial 

because there is no reasonable possibility that the jury would have reached a 

different penalty verdict absent the error. (People v. Beames, supra, 40 Cal.4th 

at p. 933.) Under these circumstances, it cannot be fairly asserted that the trial 

court abused its discretion. This claim fails.

xv.
THE TRIAL COURT PROPERLY DENIED 
APPELLANT'S MOTION FOR A NEW TRIAL

In his fifteenth claim, appellant argues that the trial court erroneously 

denied his motion for a new trial. He claims that because of the error, he was 

denied his rights to due process, a fair trial, and confrontation of witnesses in 

violation of the Fifth, Sixth, Eighth, and Fourteenth Amendments, as well as 

article I, sections 7,15,16, and 17 of the California Constitution. (AOB 208  -

223.) Respondent submits that many of appellant's assertions with respect to 

the new trial claim were shown to lack merit earlier in this Respondent's Brief. 

As to the newly raised assertions raised with respect to the new trial claim, 

respondent submits that appellant has failed to show error by the trial court or
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prejudice.

A. Relevant Legal Principles

The trial court has broad discretion in ruling on a new trial motion. The 

ruling will be disturbed on appeal only for "clear abuse of that discretion." 

(People v. Ault (2004) 33 Cal.4th 1250, 1260.) A new trial motion cannot be 

granted unless the court first conducts an independent examination of the 

proceedings to determine whether a miscarriage of  justice has occurred. (Id. at 

pp. 1261-1262, citing Cal. Const. art. VI, § 13.) "To grant a new trial on the 

basis of newly discovered evidence, the evidence must make a different result 

probable on retrial." (People v. Ochoa (1998) 19 Cal.4th 353, 473.)

"[W]e accept the trial court's credibility determinations and findings on 

questions of historical fact if supported by substantial evidence." (People v. 

Stanley (2006) 39 Cal.4th 913,951; People v. Nesler (1997) 16 Cal.4th 561, 

582; People v. Pride (1992) 3 Cal.4th 195,260.) The reviewing court may not 

substitute its reading of the "cold transcript" for the credibility determinations 

reached by the trial court. (People v. Stanley, supra, 39 Cal.4th at p. 951; 

Abbott v. Mandiola (1999) 70 Cal.AppAth 676,682-683.)

B. Appellant Has Failed To Show That A New Trial Was Warranted Due 
To His Aforementioned Claim That Donna Tucker Received Witness 
Relocation Funds And Had Psychiatric Problems As Well As His 
Aforementioned Claim That He Was Not Allowed To Fully Explain 
Why He Fabricated Evidence Of The Eyeglasses

Appellant argues that he was entitled to a new trial due to the 

prosecution not having disclosed evidence that Donna Tucker received witness 

relocation funds and had psychiatric problems and because he was not allowed 

to testify about why he had fabricated  of his eyeglasses. (AGB 210  -

211,213-214,218,220-223.) Earlier in this Respondent's Brief, these claims 

were addressed and shown to lack merit. (See Section II; Section III.!; Section
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IV.) For the same reasons asserted, appellant was not entitled to a new trial for 

these claims. (People v. Burgener (2003) 29 Cal.4th 833, 893 ("Inasmuch as 

we have already rejected each of the clams of error raised in the new trial 

motion, it follows the denial of the motion was not error").)

C. Appellant Was Not Entitled To A New Trial With Respect To His 
Claims Regarding Donna Tucker's Feelings Toward Detective Markel 
And Her Feelings About Being Entitled To Reward Money

Following the jury verdict in the penalty phase, appellant moved for a 

new trial. The parties filed written briefs and live testimony was presented. 

The defense argued that a new trial should have been granted because newly 

discovered evidence showed that Donna Tucker's credibility was affected by 

her personal feelings toward Detective Markel and because she had been 

promised reward money. Because this information was not disclosed to the 

defense, the defense was unable to impeach Donna at trial. (35 RT 6450 - 39 

RT 7240; 10 CT 2728-2739, 2753-2766; 11 CT 2785-2793, 2829D-2838, 

2840-2904.)

1. The New Trial Hearing
a. Evidence Regarding Donna Tucker's Feelings 

Toward Detective Markel

Pauline Verdugo, appellant's sister, testified that she had received 

several letters from Donna Tucker from 1994 through 1998. (35 RT 6450  -

6454; 36 RT 6705.) In the letters, Donna mentioned the names of the 

prosecutor and various police officers. (35 RT 6504.) She mentioned 

Detective Markel in nearly every letter. (35 RT 6505.) Donna also wrote to 

Pauline that she wanted to get some money so that she and Pauline could live 

together on their own. (35 RT 6528, 6531.) Pauline did not tell anyone about 

Donna's feelings toward Detective Markel until she spoke to Paul Verdugo 

about it in October of 1997. (35 RT 6545-6551, 6565-6566.)
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Mary Alice Baldwin also testified that Donna Tucker told her that she 

had feelings for Detective Markel. (38 RT 7081-7082.) Donna also told Mary 

that she would testify truthfully at appellant's trial, and that she hoped to 

continue her relationship with Detective Markel. Donna told Mary that she had 

a "crush" on Detective Markel. (38 RT 7086.)

Donna Tucker testified that from the time the first search warrant was 

served at her home in December of 1994, until appellant's arrest, all but one of 

her conversations with Detective Markel were by telephone. (37 RT 6914.) 

Donna thought Detective Markel had integrity and compassion and was very 

kind. Although Donna thought about Detective Markel "a lot," she did not "fall 

in love" with him. She maintained a professional relationship with Detective 

Markel. 50 / (37 RT 6879, 6882-6883.) She wrote to Pauline that she was 

"hooked" on Detective Markel and "nuts" for him. (37 RT 6880-6881.) 

However, she did not want to act on her feelings toward Detective Markel 

because she was a witness in the case and because Detective Markel had a 

career and family. (37 RT 6880-6881.)

Donna Tucker denied having lied during her trial testimony and denied 

having testified in an effort to "attract" Detective Markel. (37 RT 6881.) She 

admitted that she falsely wrote to Pauline and Michael Verdugo that Detective 

Markel had watched her from a distance. She told them this false information 

because she wanted the Verdugo family to believe that she had police 

protection. She wanted to feel safe and wanted the Verdugo family to not 

harass her. (37 RT 6886, 6889, 6891-6892.)

Detective Markel testified that he had a "professional" and 

"detective/witness type of relationship" with Donna Tucker. (36 RT 6587-

50. Members of the prosecution team testified that they never witnessed 
any inappropriate behavior between Donna Tucker and Detective Markel. (35 
RT 6533, 6544 [Kevin McCormick, the prosecutor originally assigned to the 
case]; 37 RT 6936, 6939 [Detective Teague].)
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6588, 6616, 6652.) At one point during the investigation, Detective Markel 

believed that Donna had a crush on him. (36 RT 3594.) He also believed that 

he may have mentioned details about his personal life, but to do so was not 

unusual. (36 RT 6588.) Detective Markel would talk about his motorcycle 

with other officers while witnesses, including Donna, were nearby. (36 RT 

6609-6610.) The only phone number Detective Markel gave Donna was his 

office phone number. He did not give her his pager phone number. (36 RT 

6611-6612.)

Donna Tucker wrote to Pauline that she had been promised reward. 

money and that reward money would be set aside after the trial if there were a 

conviction. (36 RT 6707-6708, 6710.) Mary testified that Donna told her 

Detective Markel offered her a reward and that she would be accepting the 

reward for testifying at trial. (38 RT 7083-7084.) Donna testified, that in 

reality, reward money was never promised to her, nobody had discussed reward 

money with her prior to the trial, and she did not receive any reward money. 

(36 RT 6630, 6709, 6711; 37 RT 6912-6913, 6916-6917.)

b. Evidence Regarding Donna Tucker Knowledge Of 
A Possible Reward

Detective Kwock testified that he was not aware that a reward had been 

discussed with Donna Tucker prior to the trial. He also did not ask her about 

a reward during any interview he conducted with her prior to the trial. (36 RT 

6620.) Donna did not mention to him whether Detective Markel or anyone else 

had told her about a reward prior to the trial. (36 RT 6621, 6624, 6634.) 

Donna had a conversation with the prosecutor after the trial about reward 

money. (36 RT 6629, 6639-6640, 6675; 37 RT 6913.) However, Donna said 

that she had found out about the reward from the newspaper or the television 

rather than from Detective Markel or any other detective. (36 RT 6640; 38 RT 

6986-6987, 6990, 6992, 6994-6995, 6998.)
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Donna Tucker told Detective K  wock that she testified truthfully at trial 

and did not testify because of the reward money. She testified only because she 

felt that it was the proper thing to do. She would have preferred that appellant 

had not committed the crimes so she would not have had to testify at all. (36 

RT 6635.)

Detective Stephens said that there had never been a demand for reward 

money in the case. Had there been the request would have come to him 

because he was a lead investigator in the case. (38 RT 7000-7006.)

c. The Trial Court's Ruling

The trial court denied the motion for a new trial. The trial court found 

the testimony of Donna Tucker and Detective Markel credible in that they had 

a professional relationship and not a personal relationship and that Donna was 

not biased in her testimony at trial. Additionally, Donna's explanations for why 

she falsely conveyed that she was personally close to Detective Markel, to 

prevent harassment from the Verdugo family, "make a lot of sense" when 

considered against the conduct of the Verdugo family members that have 

testified. (39 RT 7234-7235.) As for the reward, the trial court observed that 

there was evidence that Donna may have known that the authorities had offered 

a reward in the case and that Donna wrote once to Pauline that she had been 

promised a reward. However, there was no other corroboration that she had 

been promised a reward and there was much evidence presented that she 

actually was not promised a reward. (39 RT 7235.)

Although the trial court doubted that the information produced at the 

new trial motion actually was newly discovered, the trial court based its ruling 

on having assumed for the sake of argument that the information was newly 

discovered. The probative value of the information in the letters was 

insignificant. The letters merely establish that Donna Tucker had a "girlish 

crush" on Detective Markel. The probative value is especially lacking when
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compared to the "damning statements" made by appellant. (39 RT 7236.) Even 

if Donna's testimony had not been presented, the result of the guilt phase and 

the penalty phase of the trial would have been the same. (39 RT 7236-7237.) 

The court found that Donna's testimony "had less dramatic impact or emotional 

impact than the evidence that came in from other witnesses who had no 

connection" with the Verdugo family. (39 RT 7237.) Although Donna testified 

that appellant confessed he got a rush from killing the victims, the court 

observed that even if Donna lacked credibility, it did not undermine the 

testimony of the firefighters regarding the shooting - including that appellant 

shot into the ground to scare Yolanda and that he made her beg for her life. (39 

RT 7207-7208.)

2. The Trial Court Properly Found That Donna Tucker Was 
Not Unfairly Biased, And Even If She Lacked Credibility, A 
Different Result At Trial Was Not Reasonably Probable

Substantial evidence supports the trial court's findings at the new trial 

hearing that Donna Tucker and Detective Markel were credible. (39 RT 7234  -

7235.) There was no evidence that Donna and Detective Markel actively 

engaged in inappropriate behavior prior to or after trial. As the trial court 

found, the behavior of the Verdugo family in trying to protect appellant justified 

Donna's conduct in falsely conveying to them that she had a close relationship 

with Detective Markel. (See 16 RT 2935, 2945, 2979-2980; 17 RT 3164-72; 

18 RT 3510,3534-3535,3538-3539,3542,3554-3555; 21 RT 3870-3872, 

3876-3877,4028-4029,4033-4034,4041-4043; 22 RT 4109, 4112, 4132; 23 

RT 4304-4313,4322--4328; 24 RT 4557-4561; 26 RT 4863-4865, 4881-4892, 

4942-4964.) Moreover, the trial court correctly identified that there was no 

evidence to corroborate the statement in one of Donna's letters that she had 

been promised reward money.
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The trial court also correctly found that even if Donna Tucker's 

testimony were to have been disregarded due to her having a lack of credibility, 

there was still such substantial evidence of appellant's guilt and his deserving 

the death penalty that a different result at trial was not reasonably probable. 
There was overwhelming evidence of appellant's identity as the 

murderer and his motive for killing the victims apart from Donna Tucker's 

testimony. The evidence showed that after the attack on Mike Arevalo at the 

party, appellant had a pump action, pistol grip, shotgun concealed in his car. 

Appellant told Ray Muro that he would retaliate against the person who 

attacked Arevalo. (10 RT 1899-1900,1902; 11 RT 1946, 1948-1949, 1976  -

1977,2009-2014; 17 RT 3188; 21 RT 4022-4023.) When the two victims left 

the party, they were followed by a car matching the description of the car 

appellant drove to the party. (9 RT 1492-1498, 1536.)

Firefighter Quintana and Firefighter Jones heard the shotgun blasts that 

killed the victims, heard Yolanda pleading with appellant to not shoot her, and 

saw the shooter return to a car that matched the description of appellant's car. 

Quintana heard what sounded like a pump action shotgun. (12 RT 2062-2072, 

2086,2089-2092,2110-2111,2114,2123-2132,2136, 2139-2142, 2072-2073, 

2119,2145-2146,2176-2177,2203,2208,2223; 13 RT 2298-2304, 2309, 

2313,2315-2317,2319.)

Jones identified appellant as the shooter when he was shown videotape 

of the party. (10 RT 1895; 12 RT 2148-2154, 2186-2188.) Jones found 

appellant's eyeglasses at the scene of the shooting. (12 RT 2135, 2146-2147, 

2183; 14 RT 2631-2632, 2638, 2670-2671.) Later in the evening, after the 

shooting, appellant told Mike Arevalo that the "situation had been handled." 

(9 RT 1658-1661,1697-1698; 10 RT 1736-1737, 1907-1910; 11 RT 1983  -

1985, 1193-1194, 2020.)
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After the murders, appellant, Paul and Sal had appellant's car repainted. 

(15 RT 2853-2855, 2858-2866; 16 RT 2889-2901, 2902-2910; 20 RT 3707; 30 

RT 3791.) Appellant lied to Detective Teague concerning his location. (16 RT 

2967, 2970-2975; 21 RT 4007-4011.) Sal helped appellant flee the Los 

Angeles area to avoid apprehension. When the police arrived at the Verdugo 

residence after appellant returned home, appellant was found in a hiding space. 

(17 RT 3164-3169, 3170-3172; 24 RT 4562, 4880; 26 RT 4896-4900, 4911  -

4912,4919-4931,4942-4967.)

Appellant directly ruined his own credibility by introducing into 

evidence eyeglasses that were fabricated by Paul and Sal. (16 RT 2935,2945, 

2979-2980; 18 RT 3510, 3534-3535, 3538-3539, 3542, 3554-3555; 21 RT 

3870-3872, 3876-3877; 23 RT 4298-4303.) Appellant also admitted having 

lied to the police and having lied during his testimony. (24 RT 4567; 26 RT 

5010-5011,5015; 27 RT 5043-5045.)

Because the evidence overwhelmingly shows that appellant was the 

murderer and that the murders he committed were brutal, a different result at 

trial would not have occurred even if Donna Tucker's credibility had been 

impeached. Thus, the trial court acted well within its discretion in denying the 

new trial motion. Accordingly, this claim fails.

XVI.

THE TRIAL COURT PROPERLY DENIED 
APPELLANT'S REQUEST TO DISCHARGE TRIAL 
COUNSEL DURING THE NEW TRIAL MOTION

In his sixteenth claim, appellant contends that trial court erred in denying 

his request to discharge his trial attorney. Appellant claims that the trial court's 

error violated the Fifth, Sixth, Eighth, and Fourteenth Amendments of the 

United States Constitution, and "analogous provisions of the California 

Constitution" because he was denied his rights to counsel, due process,
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effective assistance oftrial counsel, reliable determination of guilt and penalty, 

and a fair trial. (AOB 223-228.) Respondent submits that the trial court 

properly denied appellant's request.

A. Relevant Legal Proceedings

On November 20, 1998, while the new trial motion was pending,il/ 

appellant's trial attorney requested to be relieved from representing appellant 

due to a conflict of interest. (36 RT 6738.) The trial court observed that the 

request to relieve counsel was not timely as it was made for the first time in the 

middle of the new trial motion. However, the court inquired about the alleged 

conflict of interest. (36 RT 6739-6740.)

Appellant's trial counsel informed the court that Sal Verdugo, 

appellant's father, made a "veiled threat" against him. Counsel stated as 

follows:

The threat basically was in the guise of if anything happens to my 
son, you will - you know, we'll see what happens to you 
basically.  I believe that has affected my ability to represent 
[appellant] in a manner which I believe he's entitled to be 
represented.

(36 RT 6741.) Appellant's trial counsel did not report the matter to the police. 

(36 RT 6741-6742.) The threat occurred three weeks prior to the November 20 

hearing, which also was after the previous court hearing in the case. The 

alleged incident occurred in the parking lot behind the courthouse. Nobody 

witnessed the incident. (36 RT 6748.) Appellant's brother, Paul Verdugo, 

subsequently asked appellant's trial counsel to call Sal. When counsel did so, 

Sal told him that he was upset, appellant was upset, and "don't forget." (36 RT 

6750.)

51. Appellant's motion for a new trial was filed on August 13, 1998. 
(10 CT 2728.) The new trial motion was denied on June 18, 1999. (39 RT 
7181,7240.)
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Appellant infonned the court that he and his trial attorney had no 

communications outside of court since November 8. Appellant's trial counsel 

explained that he had not communicated with appellant by phone or in the 

county jail due to the threat from Sal. (36 RT 6746.)

However, the prosecutor had observed appellant's trial counsel speaking 

with Sal earlier in the day of the November 20 hearing. (36 RT 6754.) 

Appellant's trial counsel first responded that he did not tell Sal anything. (36 

RT 6755.) The prosecutor infonned the court as follows:

Well, your Honor, [appellant's trial counsel] told me that he

talked to [appellant' s father] today and told [appellant' s father]

what the fuck are you doing here, you come to the scene of the

crime, you committed peIjury here, why are you here.

(36 RT 6755.) Appellant's trial counsel confinned that the prosecutor 

accurately related the content of his conversation with Sal. (36 RT 6755.) The 

court was inclined to find that the "threat" was not "serious and credible." (36 

RT 6763.) The court ordered the parties to file authority with the court and 

gave the parties the opportunity to investigate the matter. (36 RT 6764.) The 

subsequently heard testimony regarding the alleged conflict.

On November 24, 1998, Detective Stephens interviewed Sal who stated 

that he told counsel if anything were to happen to appellant, he would report 

counsel to the state bar or board. (37 RT 6774-6776.)

Paul confinned that he told appellant's trial counsel to call Sal. Paul 

denied that he threatened counsel. (37 RT 6790-6792.) Sal confinned that he 

had spoken with counsel twice within the previous six months - once on the 

phone and once in the parking lot. (37 RT 6801.) After one of the court 

sessions in October 1998, Sal followed counsel out of the courthouse to the 

parking lot to ask what was happening in the proceedings. (37 RT 6803.) 

Counsel refused to talk with Sal. When counsel entered his car, he turned to
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Sal and said that he had to leave. Counsel also asked Sal for money. (37 RT 

6804.) Before the court session had started that day, Sal gave counsel an 

envelope with $300 from Paul. (37 RT 6804-6805.)

Sal described the conversation in the parking lot follows:

I told him, I said - you know, because of the way he's not 
telling me anything, I said to him - I said, George, man, you 
know, if my son goes down, I said, George, you know, because 
of your actions, I said, hey, if you're not doing your job, I says, 
you're going to go down too. I'm going to go before the board 
and see that you go down. That's what I said to him. And then 
he jumped in the car and took off because he wouldn't tell me 
anything else.

(37 RT 6805-6806.) Sal said that he was referring to reporting appellant's trial 

attorney to the state bar. He was told that ifan attorney is not doing a goodjob, 

the attorney should be brought before the state bar. He believed that counsel 

had been doing well so far. Sal was concerned that counsel had stopped 

speaking with him. (37 RT 6806.)

Sal denied threatening counsel. He explained that he was on probation 

and that he was friends with counsel. (37 RT 6807.) Sal did not raise his voice 

during the meeting in the parking lot. (37 RT 6808-6809.)

During the phone conversation initiated by Paul, Sal only wanted to 

know what was going to happen at the next court session. He also asked 

appellant's trial counsel ifhe could come to court and sit in on the proceedings. 

(37 RT 6809.) Sal did not threaten counsel during the phone conversation or 

at any other time. (37 RT 6809-6810.)

Before the November 20 court session started, appellant's trial attorney 

told Sal that ifhe did not leave the courthouse, he would be "held by somebody 

here." Counsel also said that ifhe had to leave now, to leave. Sal then left the 

courthouse. (37 RT 6816-6817.) Counsel had told him that he might be held 

because of a statement he made during his testimony at trial. (37 RT 6818.) Sal
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explained as follows:

He said to me - he had told [me] earlier - when [we] were 
outside, he said, what are you doing here. [,-[] I said I came to 
listen to what's going on wit my son, I said, since you don't tell 
me anything. [,-[] Then he said you better leave because - 
because I think they're going to hold you for peIjury or 
something. [,-[] So I said, no, I'm going to sit in here and listen. 
[,-[] Finally, at the end he came over there for about the fourth 
time and he told me. He said, leave, get out of here. So I left.

(37 RT 6819.)

The trial court denied the motion to relieve appellant's trial counsel. 

After hearing counsel's representations and the testimony of  Sal and Paul, the 

trial court found that counsel simply overreacted to the statements of Sal and 

that no threat of violence was made. (37 RT 6838-6844.)

B. Relevant Legal Principles

When a criminal defendant who makes a timely request to discharge 

retained counsel ordinarily should he be permitted to do so. (People v. Ortiz 

(1990) 51 Cal.3d 975,981; People v. Lara (2001) 86 Cal.App.4th 139, 152.) 

A criminal defendant's right to decide how to defend himself should be 

respected unless it will result in "significant prejudice" to the defendant or in 

a "disruption of the orderly processes of justice unreasonable under the 

circumstances of the particular case." (People v. Ortiz, supra, 51 Cal.3d at p.

982; People v. Crovedi (1966) 65 Cal.2d 199,208.) The defendant need not

show inadequate representation or an irreconcilable conflict. (People v. Ortiz,

supra, 51 CalJd at p. 984.) When an accused has been deprived of the right

to discharge retained counsel, reversal is automatic and no prejudice need be 

shown. (People v. Ortiz, supra, 51 Cal.3d at p. 988.)

The trial court must balance the defendant's right to counsel of choice 

against the practical difficulties of continuing with the proceedings. (People v.

Ortiz, supra, 51 Cal.3d at p. 984.) The trial court's denial of a defendant's
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request to discharge retained counsel is reviewed for abuse of discretion. (Id. 

at p. 983.) In other words, the trial court retains discretion to detennine whether 

discharge would disrupt the orderly processes ofjustice. (Ibid.; People v. Lara, 

supra, 86 Cal.App.4th at p. 152.)

C. The Trial Court Did Not Abuse Its Discretion In Denying Appellant's 
Request Because It Was Untimely

When appellant's trial attorney first infonned the court that appellant 

sought to discharge him, the trial court observed that the request was not timely. 

(36 RT 6739-6740.) Appellant is simply incorrect in his assessment that 

"[w]ith defense counsel's assistance, new counsel could readily have been 

brought up to speed on the issues being litigated in connection with the motion 

for a new trial." (AGB 227.) To the contrary, when the request for discharge 

was made, nearly two months had passed since the new trial motion had been 

filed and there apparently was more investigation needed by the defense before 

being ready to proceed with the motion. (36 RT 6738; 10 CT 2728.) Appellant 

never explained that substitute counsel had been located and was willing to take 

over for his trial attorney. Consequently, even after finding new counsel 

willing to accept the case, new counsel would have had to review 35 volumes 

of reporter's transcript and 9 volumes of clerk's transcript of proceedings that 

had transpired since the beginning of trial. New counsel undoubtedly also 

would have had to review exhibits offered into evidence at trial, work product 

of appellant's trial attorney, and defense and prosecution discovery. 

Consequently, discharging trial counsel and allowing appellant to seek new 

counsel would have greatly and unreasonably disrupted the proceedings.

The trial court carefully considered appellant's request and gave the 

parties an opportunity to investigate and litigate whether trial counsel was 

operating under a conflict of interest. Following the presentation of evidence, 

and the trial court's determination that Sal and Paul were credible, the trial court
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found that appellant's trial counsel simply was overreacting to statements made 

by Sal and that no threat of violence had been made. After having found that 

there was no threat, then the purpose for the request to discharge trial counsel 

could only have been for delay purposes.

Because a vast amount of time would have been needed for a new

attorney to continue on with appellant's representation, and because appellant's 

trial attorney mis-perceived that Sal threatened him, the trial court acted well

within its discretion in denying the request to discharge appellant's trial.
attorney. This claim fails.

XVII.

APPELLANT'S CHALLENGES TO THE VALIDITY OF 
PENAL CODE SECTIONS 190, ET. SEQ ARE WITHOUT 
MERIT

Appellant next raises several challenges to the validity of Penal Code 

sections 190.3 and 190.2. These claims have been previously rejected by this 

Court in other cases. Consequently, they merit little discussion.

Appellant contends that Penal Code section 190.3, as a whole, is 

unconstitutionally vague and violates his rights under the Fifth, Sixth, Eighth, 

and Fourteenth Amendments of the Constitution. (AOB 228-232.) This claim 

has been rejected by this Court in People v. Cook, supra, 39 Cal.4th at pp. 617  -

618. (See People v. Griffin (2004) 33 Ca1.4th 536,598; People v. Kipp (2001) 

26 Ca1.4th 1100, 1137.)

Appellant argues that factor (a) of Penal Code section 190.3 fails to 

separately weight the "circumstances of the crime" as a factor in aggravation. 

Thus, he claims that factor (a) is unconstitutionally vague and violates his rights 

under the Fifth, Sixth, Eighth, and Fourteenth Amendments of the Constitution. 

(AOB 232-236.) This claim has been rejected by this Court in People v. Ochoa 

(2001) 26 Ca1.4th 398, 462. (See People v. Ray, supra, 13 Ca1.4th at pp. 358-
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359; People v. Arias (1996) 13 Ca1.4th 92, 187.)

Appellant contends that the unitary list of factors in Penal Code section 

190.3 erroneously fails to specify which factors are aggravating and which are 

mitigating, does not limit aggravation to the factors specified, and fails to 

properly defme aggravation and mitigation. Thus, appellant maintains, section 

190.3 violates the Fifth, Sixth, Eighth, and Fourteenth Amendments of the 

Constitution. (AOB 236-237.) This claim has been rejected by this Court in

People v. Nakahara (2003) 30 Ca1.4th 705, 721, and People v. Farnham (2002)

28 Ca1.4th 107, 191.

Appellant contends that Penal Code section 190.3 is unconstitutionally 

vague because it fails to limit the sentencer's consideration of specified 

aggravating factors. Section 190.3 also allows the prosecutor to argue non  -

statutory matters as evidence in aggravation: W (AOB 237-240.) This argument 

was rejected in People v. Jenkins (2000) 22 Ca1.4th 900, 1052-1053. (See

Tuilaepa v. California (1994) 512 U.S. 967,973-980, 114 S.Ct. 2630, 129

L.Ed.2d 750.)

Appellant contends that Penal Code section 190.3 erroneously fails to 

define mental illness as a mitigating factor and that the use of "extreme" to 

modify "mental illness" renders this section unconstitutionally vague. (AOB 

240-244.) These claims have been rejected by People v. Rogers, supra, 39 

Ca1.4th at p. 893, and People v. Vieira (2005) 35 Ca1.4th 264,304. 

Appellant contends that all of the specified aggravating and mitigating 

factors are unconstitutionally vague. (AOB 244-245.) This Court has rejected 

this "catchall" argument in People v. Jones, supra, 30 Ca1.4th at p. 1129.

52. Appellant also contends that age should be considered only a factor 
in mitigation. For the reasons stated in Section XII, supra, age is not limited to 
only a factor in mitigation.
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Appellant contends that Penal Code section 190.3 erroneously fails to 

require that aggravating factors be proven beyond a reasonable doubt, fails to 

require that the aggravating factors outweighing the mitigating factors be 

proven beyond a reasonable doubt, and that death as the appropriate penalty be 

proven beyond a reasonable doubt. (AOB 245-249.) These arguments were 

recently rejected by this Court in People v. Smith (2007) 40 Ca1.4th 483,526:

A jury is not required to find beyond a reasonable doubt that 
(I) individual aggravating factors exist (except for other crimes);
(2) the aggravating factors substantially outweigh the mitigating 
ones; or (3) death is the appropriate penalty. (People v. Avila
(2006) 38 Ca1.4th 491,614,43 Cal.Rptr.3d I, 133 P.3d 1076; 
People v. Snow (2003) 30 Ca1.4th 43, 126, 132 Cal.Rptr.2d 271, 
65 P.3d 749; People v. Kipp, supra, 26 Ca1.4th 1100, 1137, 113 
Cal.Rptr.2d 27, 33 P.3d 450.) These conclusions are not 
modified by the recent United States Supreme Court decisions in 
Apprendi v. New Jersey (2000) 530 U.S. 466, 120 S.Ct. 2348, 
147 L.Ed.2d 435, Ring v. Arizona (2002) 536 U.S. 584, 122 
S.Ct. 2428, 153 L.Ed.2d 556, and Blakely v. Washington (2004) 
542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d 403. (People v. 
Morrison (2004) 34 Ca1.4th 698, 709, 21 Cal.Rptr.3d 682, 101 
P.3d 568.)

Moreover, '" [b  ]ecause the determination of penalty is 
essentially moral and normative [citation], and therefore different 
in kind from the determination of guilt, ' the federal Constitution 
does not require the prosecution to bear the burden of proof or 
burden of persuasion at the penalty phase. (People v. Hayes
(1990) 52 Ca1.3d 577, 643[, 276 Cal.Rptr. 874, 802 P.2d 376] . 
. . .)" (People v. Sapp (2003) 31 Ca1.4th 240,317,2 Cal.Rptr.3d 
554, 73 P.3d 433; see also People v. Bemore (2000) 22 Ca1.4th 
809,859,94 Cal.Rptr.2d 840, 996 P.2d 1152.)

Thus, appellant's claim fails.

Appellant contends that section 190.3 erroneously fails to require that the 

jury make written fmdings regarding the individual aggravating factors. (AOB 

249-250.) This claim was recently rejected by this Court in People v. Beames, 

supra, 40 Ca1.4th at p. 935. (See People v. Morrison, supra, 34 Ca1.4th at pp.
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730-731.)

Appellant contends that Penal Code section 190.3 fails to povide for 

comparative appellate review to prevent arbitrary, discriminatory or 

disproportionate imposition of the death penalty. He also contends that he has 

been denied equal protection because non-condemned inmates are entitled to 

such review pursuant to Penal Code section 1170, subdivision (t). (AOB 250  -

252.) This Court recently rejected this claim in People v. Beames, supra 40 

Ca1.4th at p. 935. (See People v. Morrison, supra, 34 Ca1.4th at p. 731.) 

Appellant contends that Penal Code section 190.3 also IS 

unconstitutionally vague for not employing the above-mentioned "safeguards." 

(AOB 252-253.) As this Court has found that none of appellant's earlier 

challenges have merit individually, there also is no merit in considering 

appellant's claims collectively.

Appellant contends that Penal Code section 190.2 fails to perfonn the 

constitutionally required function of narrowing the population of death-eligible 

defendants. (AOB 254-257.) This Court recently rejected this claim in People 

v. Beames, supra 40 Ca1.4th at pp. 934-935. (See People v. Morrison, supra, 

34 Ca1.4th at p. 730.)

Appellant contends that Penal Code section 190.2, subdivision (a)(3), the 

special circumstance for multiple murder, fails to perfonn the constitutionally  -

required narrowing function because it theoretically encompasses two 

accidental or common felony murders. (AOB 258-259.) This Court recently 

has rejected this argument in People v. Boyer (2006) 38 Ca1.4th 412, 483. (See 

People v. Boyette, supra, 29 Ca1.4th at p. 440.)

Appellant contends that because the jury could consider the multiple 

murder as both a special circumstance pursuant to Penal Code section 190.2, 

subdivision (a)(3), and a penalty phase aggravating factor pursuant to Penal 

Code section 190.3, subdivision (a), a "death-biased process" has been created.
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(AOB 260-261.) This claim lacks merit. As this Court explained in People v. 

Medina (1995) 11 Ca1.4th 694, 779:

We have rejected similar contentions, based on our 
conclusion that (1) the jury is not apt to give undue weight to the 
facts underlying the present offenses merely because those facts 
also give rise to a special circumstance [citations omitted], and 
(2) the jury is entitled to consider that defendant's conduct 
involved the commission of multiple felonies (see People v. 
Melton [198844 Ca1.3d 713,767]).

Moreover, any possibility of prejudice is remote because appellant has not 

contended that the prosecution urged the jury to double count the facts or 

special circumstances in this case. (People v. Medina, supra, 11 Ca1.4th at p. 

779, citing People v. Melton, supra, 44 Ca1.3d at pp. 768-769.)

Appellant contends that Penal Code sections 190 to 190.5 violate the 

Eighth and Fourteenth Amendments of the Constitution because they give the 

prosecutor complete discretion to determine whether to seek the death penalty. 

(AOB 261-263.) This claim was rejected by this Court recently in People v. 

Lewis, supra, 39 Ca1.4th at p. 1068. (See People v. Brown, supra, 33 Ca1.4th 

at p. 403.)

Lastly, appellant contends that his challenges to California's death 

penalty law, collectively, violate the Fifth, Sixth, Eight, and Fourteenth 

Amendments, as well as his "analogous state-created rights." (AOB 263.) This 

claim fails because, as set forth above, none of appellant's challenges have 

merit individually. Consequently, they also lack merit when viewed 

collectively.
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XVIII.

APPELLANT'S CONVICTION AND SENTENCE DO 
NOT VIOLATE INTERNATIONAL LAW

In his eighteenth claim, appellant argues that he was denied the rights 

guaranteed him under the Universal Declaration of Human Rights, the 

International Covenant on Civil and Political Rights, and the American 

Declaration of the Rights and Duties of Man. (AOB 263-280.) This claim 

haws recently been rejected by this Court in People v. Ramirez (2006) 39 

Cal. 4th 398, 479. (See People v. Cornwell, supra, 37 Cal.4th at p. 106; People

v. Harris (2005) 37 Cal.4th 310, 366; People v. Turner (2004) 34 Cal.4th 406, 

439-440; People v. Brown, supra, 33 Cal.4th at p. 404.)

XIX.

APPELLANT HAS FAILED TO DEMONSTRATE THAT 
ANY ERROR OCCURRED AT TRIAL

In his nineteenth and final claim, appellant argues that the "cumulative 

prejudicial effect of all the errors" at trial violated his rights to a fair trial, an 

impartial jury, a reliable detennination of guilt and penalty, and fundamental 

fairness. Thus, he has been denied his rights under the Fifth, Sixth, Eighth, and 

Fourteenth Amendments of the Constitution. (AOB 281-283.) As 

demonstrated above, no prejudicial error occurred at trial. Accordingly, 

appellant has not been subjected to cumulative prejudice. This claim fails.
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CONCLUSION

F  or the foregoing reasons, respondent respectfully requests that this 

Court affinn the judgment of death.
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