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Pursuant to rule 8.54 of the California Rules of Court and Evid. 

Code, section 452, subdiv. (d), respondents move for judicial notice of 

pleadings from three other recent cases involving the same issue as the 

Petition for Review filed concurrently herewith. Those cases are: Howard 

Jarvis Taxpayers Association et al. v. Amador Water Agency et al, Third 

DCA Case No. C082079; Monterey Peninsula Taxpayers' Association et 

al. v. Board of Directors of the Monterey Peninsula Water Management 

District, et al. Sixth DCA Case No. H0424848; and Ebinger v Yorba Linda 

Water District, Orange County Superior Court Case No. 30.-2016-

00829548-CU-JR-CJC. 

MEMORANDUM OF POINTS AND AUTHORITIES 

This motion seeks judicial notice of the fact that three other recent 

cases exist that related to whether the exclusion of revenue measures from 

the reach of a referendum under Cal. Const., article II, section 9 has been 

altered by article XIII C, section 3. These cases show that the issue of 

allowing referendutn to challenge local government revenue tneasures is 

finding its way through the courts creating a need for Supreme Court 

review and guidance. 

Based on the foregoing reasons, the respondents respectfully request 

this Court to grant this tnotion for judicial notice. 

Dated: December 2 I , 2018 
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RE: Wilde v. City of Dunsmuir, et al. 
Siskiyou County Superior Court Case No. SCCVPT 16-549 
Court of Appeal Case No. C082664 
Supreme Court Case No. ____ _ 

PROOF OF SERVICE 

I am employed in the County of Shasta, State of California, I am over the age 

of eighteen years and not a party to the foregoing action, my business address is 

1923 Court Street, Redding, California 96001. On the date set forth below, I served 

the within MOTION FOR JUDICIAL NOTICE on all parties in said action in the 

manner and/or manners described below and addressed as follows: 

Leslie T. Wilde (Mail & TrueFiling) 
6200 Elinore Street 
Dunsmuir, CA 96025 
Email: leslietwilde@yahoo.com 
In Pro Per Appellant 

Clerk/Executive Officer (Mail) 
California Court of Appeal 
Third Appellate District 
914 Capitol Mall, 4th Floor 
Sacramento, CA 95814 

Clerk of the Court, Civil Division (Mail) 
Siskiyou County Superior Court 
311 4th Street 
Yreka, CA 96097 

_x_ BY MAIL: By placing a true copy thereof enclosed in a sealed envelope and 
causing such envelope( s) to be deposited in the mail at my business address, 
addressed to the addressee(s) designated. I am familiar with this ftrm's 
practice whereby the mail, after being placed in a designated area, is given 
the appropriate postage and is deposited in a U.S. mail box after the close of 
the day's business. 

_x_ BY ELECTRONIC FILING: By transmitting via the electronic ftling 
system, TrueFiling, the document(s) listed above to the addressee(s) 
designated. 

__ BY HAND DELIVERY: I caused envelope(s) to be delivered by hand to the 
addressee( s) designated. 

__ BY EXPRESS MAIL: I caused such envelope(s) to be sent by overnight 
mail pursuant to CCP § 1013, with all fees prepaid, addressed to the 
addressee( s) designated. 

I declare under penalty of perjury that the foregoing is true and correct. 
Executed on December g l , 2018, at Redding, California. 

~IY]ILD.)J t 0oJxm=-=. 
TAMARA WARREN 
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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA 
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MOTION FOR JUDICIAL NOTICE 

KENNY & NORINE 
*John Sullivan Kenny, SBN 39206 

Linda R. Schaap, SBN 171945 
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Redding, CA 96001 
j skenny@lawnorcal.com 

Tel: (530) 244-7777 
Fax: (530) 246-2836 
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I, JOHN SULLIVAN KENNY, declare as follows: 

1. I atn a partner with the law corporation of Kenny & Norine, 

attorneys of record for Respondents City of Dunsmuir, et al. I make this 

declaration in support of Respondents' Motion for Judicial Notice. I have 

read the file and am sufficiently familiar with the facts of this case. 

2. Attached hereto as Exhibit "A" is a true and correct copy of the 

Application for Permission to File an Amicus Curiae Brief in Support of 

Respondents and Amicus Curiae Brief filed in Howard Jarvis Taxpayers 

Association, et al., v Amador Water Agency, eta!., Third Appellate District, 

Case No. C082079. 

3. Attached hereto as Exhibit "B" is a true and correct copy of the 

Non-Published Opinion of the Sixth Appellate District in the case Monterey 

Peninsula Taxpayers' Association, eta!. v. Board of Directors of the 

Monterey Peninsula Water Management District, eta!., Sixth Appellate 

District, Case No. H042484. 

4. Attached hereto as Exhibit "C" is a true and correct copy of the 

Court's Minute Order dated July 25, 2016 in the case Ebinger v. Yorba 

Linda Water District, Orange County Superior Court Case No. 30-2016-

000829548-CU-JR-CJC. 

I declare under penalty of perjury under the laws of the State of 

California the foregoing is true and correct. 

Executed this d./ ~tday of December, 2018 at Redding, California. 
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RE: Wilde v. City of Dunsmuir, et al. 
Siskiyou County Superior Court Case No. SCCVPT 16-549 
Court of Appeal Case No. C082664 
Supreme Court Case No. ____ _ 

PROOF OF SERVICE 
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MOTION FOR JUDICIAL NOTICE on all parties in said action in the manner 
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In Pro Per Appellant 

Clerk/Executive Officer (Mail) 
California Court of Appeal 
Third Appellate District 
914 Capitol Mall, 4th Floor 
Sacramento, CA 95814 

Clerk of the Court, Civil Division (Mail) 
Siskiyou County Superior Court 
311 4th Street 
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__x_ BY MAIL: By placing a true copy thereof enclosed in a sealed envelope and 
causing such envelope( s) to be deposited in the mail at my business address, 
addressed to the addressee(s) designated. I am familiar with this firm's 
practice whereby the mail, after being placed in a designated area, is given 
the appropriate postage and is deposited in a U.S. mail box after the close of 
the day's business. 

__x_ BY ELECTRONIC FILING: By transmitting via the electronic filing 
system, TrueFiling, the document(s) listed above to the addressee(s) 
designated. 

__ BY HAND DELIVERY: I caused envelope(s) to be delivered by hand to the 
addressee( s) designated. 

__ BY EXPRESS MAIL: I caused such envelope(s) to be sent by overnight 
mail pursuant to CCP § 1 0 13, with all fees prepaid, addressed to the 
addressee( s) designated. 

I declare under penalty of perjury that the foregoing is true and correct. 
Executed on December 03 I , 2018, at Redding, California. 
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Case No. C082079 

In the Court of Appeal, State of California 
THIRD APPELLATE DISTRICT 

Howard Jarvis Taxpayers Association, et al., 
Petitioners and Appellants 

vs. 
Amador Water Agency, et al., 

Respondents 

Appeal from the Superior Court of the State of California 
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Honorable Don F. Howard, Judge Presiding 
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ASSOCIATION OF SANITATION AGENCIES, 
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CALIFORNIA STATE ASSOCIATION OF COUNTIES, 
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DANIEL S. HENTSCHKE 
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411 E. Cliff Street 
Solana Beach, CA 92075 
Telephone: 619-518-3679 
danhentschke@gmail.com 

KELLY J. SALT 
Bar No. 120712 
Best Best & Krieger LLP 
655 West Broadway, 15th Fl. 
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APPLICATION FOR PERMISSION TO FILE 
AMICUS CURIAE BRIEF 

TO THE HONORABLE PRESIDING JUSTICE: 

Pursuant to California Rules of Court, Rule 8.200(c), the 

Association of California Water Agencies ("ACWA"), the 

California Association of Sanitation Agencies ("CASA"), the 

California Special District Association ("CSDA"), the California 

State Association of Counties ("CSAC"), and the League of 

California Cities ("LCC") (collectively the "Local Government 

Amici") respectfully apply to this Court for permission to file the 

amicus curiae brief that is combined with this application in 

support of Respondent Amador Water Agency and its clerk and 

board of directors. 

The brief of the Local Government Amici addresses a single 

question of law, whether the legislative action of a local 

government to establish a property-related fee is subject to 

referendum? As amplified in the brief accompanying this 

application, the Local Government Amici believe the answer to 

that question, both before and after the adoption of Proposition 

218, was and is "no." 

The Local Government Amici represent California local 

governments that collectively provide essential public services to 

the vast majority of California's population. ACWA is a 

California nonprofit public benefit corporation comprised of over 

430 water agencies, including cities, municipal water districts, 

irrigation districts, county water districts, California water 

districts, and special purpose public agencies. CASA is a non-
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profit corporation comprised of more than 100 local public 

agencies, including cities, sanitation districts, community 

services districts, sewer districts, and municipal utility districts. 

CASA's member agencies provide wastewater collection, 

treatment, water recycling, renewable energy and biosolids 

management services to millions of Californians. CSDA is a 

California non-profit corporation consisting of more than 1,000 

special district members throughout California. These special 

districts provide a wide variety of public services to both 

suburban and rural communities, including water supply, 

treatment and distribution; sewage collection and treatment; fire 

suppression and emergency medical services; recreation and 

parks; security and police protection; solid waste collection, 

transfer, recycling and disposal; library; cemetery; mosquito and 

vector control; road construction and maintenance; pest control 

and animal control services; and harbor and port services. CSAC 

is a non-profit corporation having a membership consisting of the 

58 California counties. LCC is an association of 4 7 5 California 

cities dedicated to protecting and restoring local control to 

provide for the public health, safety, and welfare of their 

residents, and to enhance the quality of life for all Californians. 

California's local governments sustain their operations 

largely through revenue sources such as taxes, assessments, and 

fees, including property-related fees like those at issue in this 

case. All of the members of ACWA, CASA, CSDA, CSAC, and 

LCC have a significant interest in ensuring the certainty of their 

respective revenues so they can stabilize their finances, plan for 
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and provide public services, and be worthy of the credit necessary 

to construct capital-intensive utility systems. For sound policy 

reasons, article II, section 8 of the California Constitution 

protects revenues for the usual and current expenses of 

government by excluding revenue actions of local governments 

from the scope of the people's right of referendum. The exclusion 

has been interpreted broadly, covering all types of revenues used 

to fund the operations of government. Historically, it has not 

been so limited as Appellants suggest. Furthermore, as to 

property-related fees such as those at issue in this case, the 

referendum process directly conflicts with the specific 

requirements for the imposition of new or increase of existing 

property-related fees specified by article XIII D of the California 

Constitution. 

Each of the Local Government Amici has a process for 

identifying cases, such as this one, that warrant their 

participation. For example, ACWA's Legal Affairs Committee, 

comprised of attorneys from each of ACWA's regional divisions 

throughout the State, monitors litigation and has determined 

that this case involves issues of significance to ACWA's member 

agencies. CSAC sponsors a Litigation Coordination Program, 

which is administered by the County Counsels' Association of 

California. The Program is overseen by a Litigation Overview 

Committee, comprised of county counsels throughout the state. 

CSAC's Litigation Overview Committee monitors litigation of 

concern to counties statewide and has determined that this case 

is a matter affecting all counties. LCC is advised by its Legal 
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Advocacy Committee, comprised of 24 city attorneys from all 

regions of the State. The Legal Advocacy Committee monitors 

litigation of concern to municipalities, and identifies those cases, 

such as this one, that have statewide or nationwide significance. 

CASA and CSDA similarly monitor litigation of concern to their 

members and identify those cases that are of statewide 

significance. Likewise, CASA and CSDA have identified this case 

as being of major significance to their members. 

For the reasons stated in this application and further 

developed in the proposed brief, ACW A, CASA, CSDA, CSAC, 

and LCC respectfully request leave to file the amicus curiae brief 

that is combined with this application. The issue pending in this 

case is also pending in Monterey Peninsula Taxpayers' 

Association, et al. vs. Board of Directors of the Monterey 

Peninsula Water Management District, et al., Cal. Court of 

Appeal, 6th Dist., Case No. H042484.) 

The application and amicus curiae brief were authored by 

DanielS. Hentschke and Kelly J. Salt. ACWA contributed $2,500 

toward the preparation of the brief. No other person made a 

monetary contribution to its preparation and submission. 

Dated: ~\.J ov. IL.J~ 2 01 b 
• 
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AMICUS CURIAE BRIEF 

I. INTRODUCTION AND INTEREST OF AMICI 
CURIAE 

Article II, section 9 of the California Constitution defines 

referendum as "the power of the electors to approve or reject 

statutes or parts of statutes except urgency statutes, statutes 

calling elections, and statutes providing for tax levies or 

appropriations for usual current expenses of the State." This 

case involves the exemption of "tax" levies from the referendum 

power, which has historically been interpreted broadly to include 

not only taxes imposed by the State, but all types of taxes, fees, 

charges, and other revenues imposed by local governments to 

fund their ongoing operations. The appellants seek to change 

this settled precedent. 

As discussed below, local revenue measures are exempt 

from referenda because they pose a significant threat to a local 

government's ability to raise funds needed for current operating 

expenses. The exclusion of revenue measures from the reach of a 

referendum is grounded on article II, section 9 of the State 

Constitution and is not altered by article XIII C, section 3. 

Furthermore, article XIII D establishes specific approval 

requirements for property-related fees, including a voter approval 

requirement for some, but not all, such fees. 1 Subjecting 

1 Appellant's downplay of the fiscal impact of a referendum also 
ignores the reality of the expensive and time consuming 
legislative process for the imposition of new or increases of 
existing property related fees, which includes retaining rate 
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property-related fees to referendum would be inconsistent with 

these requirements as interpreted by the California Supreme 

Court in Bighorn-Desert View Water Agency v. Verjil (2006) 39 

Cal.4th 205. 

All of the members of each Local Government Amici are 

local governments as defined in article XIII C. (Cal. Const. art. 

XIII C, § 1, subdiv. (b).) Some have broad powers that flow 

directly from the Constitution (e.g., Cal. Const. art. XI, § 7 [power 

of counties and cities to enact and enforce "local, police, sanitary, 

and other ordinances and regulations not in conflict with general 

laws"], § 9 [power of a municipal corporation to provide "public 

works to furnish its inhabitants with light, water, power, heat, 

transportation, or means of communication"].) Others are local 

governments with powers limited to those expressly stated or 

necessarily implied by the Legislature in either the general law 

or specific statute under which each is formed. (See Turlock 

Irrigation Dist. v. Hetrick (1999) 71 Cal.App.4th 948.) 2 

Regardless of whether they are general purpose governments or 

consultants and cost of service experts, preparing and mailing 
detailed notices to property owners, a majority protest process 
and public hearing, not to mention lawyers at each step of the 
way reviewing the rates and procedures for compliance with 
article XIII D, section 6. Further, there is an additional election 
requirement for property-related fees that are not for water, 
sewer, or refuse collection services. 
2 Respondent Amador Water Agency is formed pursuant to the 
Amador Water Agency Act. (West's Annot. Cal. Wat. C. Append. 
ch. 95.) Under that Act, the powers of the agency are those 
enumerated in that and other powers as the law may provide. (Jd. 
§ 95-3.) 

10 



special purpose governments, whether their power is broad or 

narrow, or whether they provide many services and facilities or 

only one, all local governments represented by Local Government 

Amici have one thing in common- they all need revenue to 

function and even exist. By their nature, local governments exist 

pursuant to authority conferred by the Constitution or the 

Legislature and impose revenue measures pursuant to that same 

authority. Impairment of those revenues would frustrate the very 

purpose for which local governments exist. 

In their opening brief, appellants mistakenly seem to 

suggest that subjecting local revenues to a referendum would 

have an insignificant effect on local government. (Appellants' 

Opening Brief, p. 14. 3) Nothing could be further from the truth. 

A referendum, which is initiated by a petition signed by a 

relatively small percentage of the electorate, operates to suspend 

the effectiveness of a duly enacted legislative act that would 

otherwise go into effect of its own accord, posing a hazard of 

uncertainty for local fiscal affairs and impairment of essential 

governmental functions and services. Therefore, for the reasons 

stated below, the Local Government Amici urge the Court to 

reject appellants' invitation to abandon settled precedent and 

confirm that local revenue actions are not subject to referendum. 

3 "Unlike an initiative, a referendum does not tie the Agency's 
hands regarding future rate making. It simply presents the 
current rate resolution to the voters. If they approve it, nothing 
changes. If they reject it, the Board must reconsider its budget 
priorities and bring back a different, hopefully better, proposal." 
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II. FACTS AND PROCEDURAL HISTORY 

The facts and statements of the case are somewhat 

differently stated in the briefs of Appellants and Respondents. 

Local Government Amici must accept the case as they find it. 

However, neither Appellants nor Respondents appear to dispute 

that the fees at issue in this case were imposed to fund the 

operations of the Amador Water Agency, that they were adopted 

according to the procedure specified in article XIII D, section 6, 

and that following adoption they were the subject of a 

referendum petition. 

Ill. ARGUMENT 

A. UNDER SETTLED PRECEDENT, FEES THAT 
FUND THE OPERATION OF LOCAL GOVERNMENT 
ARE EXEMPT FROM THE REFERENDUM 
PROCESS AND NOTHING IN PROPOSITION 
218 CHANGED THAT LAW 

Government cannot function without the ability to raise 

revenue. 4 The California Constitution prevents impairment of 

essential governmental functions by excluding taxes and 

appropriations for ongoing expenses from the scope of the 

referendum power. Preventing the impairment of governmental 

functions is a fundamental principle that has guided judicial 

determination of the scope of the referendum power. This 

principle has been clearly stated by the California Supreme Court 

as follows: 

4 (See Watchtower Bible & Tract Society v. County of Los Angeles 
(194 7) 30 Cal.2d 426, 429 [The taxing power "is probably the 
most vital and essential attribute of the government. Without 
such power it cannot function."].) 
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If essential governmental functions would be seriously 
impaired by the referendum process, the courts, in 
construing the applicable constitutional and statutory 
provisions, will assume that no such result was intended. 
One of the reasons, if not the chief reason, why the 
Constitution excepts from the referendum power acts of the 
Legislature providing for tax levies or appropriations for 
the usual current expenses of the state is to prevent 
disruption of its operations by interference with the 
a~ministration of its fiscal powers and policies. The same 
reasoning applies to similar acts of a county board of 
supervisors .... Before the board can properly prepare a 
budget, it must be able to ascertain with reasonable 
accuracy the amount of income which may be expected from 
all sources, and, when it has adopted ordinances imposing 
taxes, it cannot make an accurate estimate unless it knows 
whether the ordinance will become effective. 

(Geiger v. Board of Supervisors (1957) 48 Cal.2d 832, 839-840 

[citations omitted].) 

Echoing this concern, the courts of this state have reasoned 

that while the constitutional referendum provision generally 

affords the electorate the authority to call for a referendum on 

any legislative act, the Constitution withholds the referendum 

power with regard to revenue measures (i.e., "tax levies or 

appropriations for usual current expenses") in recognition of the 

fact that when a legislative body determines its revenue 

requirements and imposes revenue measures to satisfy those 

requirements, the governmental entity must be able to rely on 

the receipt of those revenues and cannot have the viability of 

such measures continually placed in doubt by the possibility of a 

referendum. Significantly, this same concern has led California's 

courts to avoid a result that could disrupt fiscal planning of 
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government agencies by broadly construing the term "tax" to 

include other revenues, such as fees and charges, imposed to pay 

for the operation of government. (E.g., City of Glendale v. 

Trondsen (1957) 48 Cal.2d 93, 99-100 [refuse collection charge 

determined to be an excise tax], City of Madera v. Black (1919) 

181 Cal. 306, 310-311 [sewer service charge determined to be a 

tax]; 5 Community Health Ass'n. v. Board of Supervisors (1983) 

146 Cal.App.3d 990, 994 [fees and charges for governmental 

services are "tax levies or appropriations for usual current 

expenses of the state."]; Dare v. Lakeport City Council (1970) 12 

Cal.App.3d 864, 868 ["The imposition and collection of fees for the 

use of the facilities of Lakeport Municipal Sewer District No. 1 

must reasonably be considered a taxation function. 'Taxes' are 

defined as burdens imposed by legislative power on persons or 

property to raise money for public purposes."]; accord, City of 

Atascadero v. Daly (1982) 135 Cal.App.3d 466.) 6 

5 In Madera, the issue was whether a statute vesting in the 
superior court jurisdiction over cases involving taxes applied to a 
fee imposed for sewer service. The Supreme Court observed: "The 
general purpose ... obviously is to give to the sovereign power of 
the state, whether exercised generally or locally, the protection of 
having the legality of any exaction of money for public uses or 
needs cognizable in the first instance in the superior courts alone. 
In view of this purpose, it is apparent that the words used 
should be applied in their broadest sense with respect to moneys 
raised for public purposes or needs." (City of Madera v. Black, 
supra, 118 Cal. at 311.) 
6 The public policy underlying both the exemption of taxes from 
the scope of the referendum and the broad interpretation of the 
term tax, also applies in other contexts, such as the "pay first, 
litigate later" rule applicable to challenges to "any tax" found in 
article XIII, section 32 of the California Constitution. (Water 
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Relying on the language in Geiger quoted above, the 

California Supreme Court clearly explained the policy reasons 

that local revenues are exempt from the referendum. Unlike an 

initiative which, if adopted, makes new law prospectively, a 

qualifying referendum has the immediate effect of preventing a 

law from taking effect. Further, the legislative body must 

reconsider the ordinance or resolution and either repeal it or 

submit it to the voters. If the ordinance or resolution is 

submitted to the voters, it does not become effective unless a 

majority of the voters approve it. Therefore, if an action imposing 

a tax or other revenue measure were subject to referendum, a 

local government's ability to raise funds needed for current 

operating expenses would be delayed and might be frustrated. As 

a result, local governments would be unable to carry out their 

purposes, comply with the law, or to provide essential services to 

residents of the communities they serve. (Rossi v. Brown (1995) 9 

Ca1.4th 688, 703.) 

In Rossi, the court found the citizens of San Francisco could 

reduce or repeal a local tax ordinance by means of an initiative. 

Prior to Rossi, California courts consistently held that the power 

of initiative and referendum did not extend to the repeal of local 

government revenues, citing the Constitutional provision 

forbidding referenda on taxes (currently California Constitution 

article II, section 9, subdivision (a)) and reading this restriction 

Replenishment Dist. of So. Cal. v. City Cerritos (20 13) 220 
Cal.App.4th 1450, 14 70 [applying the "pay first, litigate later" 
rule to a Proposition 218 challenge to a local groundwater 
extraction assessment].) 
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as implicit in authority for initiatives. (E.g., Geiger v. Board of 

Supervisors (1957) 48 Cal.2d 832 '[refusing writ to compel election 

on measure to referenda County sales and use tax]; Hunt v. 

Riverside (1948) 31 Cal.2d 619 [same as to charter city which 

adopted referendum power as provided by general law]; Dare v. 

Lakeport City Council (1970) 12 Cal.App.3d 864 [barring from 

ballot initiative to cap sewer rates of dependent special district]; 

for a summary of these cases see Fenton v. City of Delano (1984) 

162 Cal.App.3d 400, 404-407 [barring initiative repeal of general 

law city's utility users tax].) But the Rossi Court was very 

careful to distinguish the initiative power and its impacts from 

the referendum power and its impacts, and its opinion left intact 

the exclusion of local revenues from the reach of the referendum 

power. 

Following Rossi, Proposition 218 added article XIII C, 

section 3 to the California Constitution, which reads: 

Notwithstanding any other provision of this Constitution, 
including, but not limited to Sections 8 and 9 of Article II, 
the initiative power shall not be prohibited or otherwise 
limited in matters of reducing or repealing any local tax, 
assessment, fee or charge. The power of initiative to 
affect local taxes, assessments, fees and charges shall be 
applicable to all local governments and neither the 
legislature nor any local government charter shall impose a 
signature requirement higher than that applicable to 
statewide statutory initiatives. (Emphasis added.) 

Importantly, there is no mention in this provision of any 

expansion of the referendum power at all, much less to local 

government taxes, assessments, and fees and charges. Under the 

usual canon of construction labeled "expressio unius est exclusio 
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alterius" (to say one thing is to exclude another), the meaning of 

article XIII C, section 3 is plain - initiatives may affect 

government revenues, but referenda may not. (E.g., Howard 

Jarvis Taxpayers Association v. Padilla (2016) 62 Cal.4th 628, 

645 [citing the expressio unius rule]; Kaplan v. Superior Court 

(1989) 216 Cal.App.3d 1354, 1359-1360 ["[a]ccording to the 

doctrine of expression unius est exclusio alterius, a statutory 

grant of power or expression of how such power is to be exercised 

implies that no other power passes and that no other mode of 

exercise is permitted."].) 

In its Text of Proposition 218 With Analysis, the Howard 

Jarvis Taxpayers Association, drafters of Proposition 218, explain 

the purpose of article XIII C, section 3 as follows: 

This section merely "constitutionalizes" the principles of 
Rossi v. Brown, (1995) 9 Cal.4th 688, a recent decision of 
the California Supreme Court upholding the right of the 
electorate to use the local initiative power to reduce or 
eliminate government imposed levies via the initiative 
power. 7 

Thus, even the Howard Jarvis Taxpayers Association has 

recognized that Proposition 218 does not alter the scope of the 

referendum power or affect the court decisions consistently 

holding that the referendum power does not extend to local 

government revenues. Had the drafters intended to alter the 

Constitution in this regard they would have explicitly so stated, 

as they did with regard to the initiative power. The absence of 

7 This document can be found at 
http://www.hjta.org/propositions/proposition-218/text-proposition-
218-analysis/ <last visited October 25, 2016>. 
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any of such language clearly demonstrates that neither did the 

drafters intend, nor did the voters understand and express their 

support for the referendum power to be available for those 

purposes. To paraphrase the Court of Appeal in Citizens 

Association of Sunset Beach v. Orange County Local Agency 

Formation Commission (2012) 209 Cal.App.4th 1182, 1191, "[i]n 

short, there is much in the very structure of Proposition 218 that, 

if it had been intended to apply to [the referendum power], should 

have been there, but isn't. Just as the silence of a dog trained to 

bark at intruders suggests the absence of intruders, this silence 

speaks loudly. It is indicative of a lack of voter intent to affect 

[referendum] law." (Citations omitted.) 

Article II, section 8 establishes the initiative power. 8 

Article II, section 9 establishes and defines the referendum power 

as follows: "The referendum is the power of the electors to 

approve or reject statutes or parts of statutes except urgency 

statutes, statutes calling elections, and statutes providing for 

tax levies or appropriations for usual current expenses of 

the State." (Cal. Canst. art. 9, subdiv. (a), emphasis added.) 

Thus, by definition, and as discussed above, the referendum 

power is limited and this limitation applies to local government 

ordinances and state statutes alike. (Fenton v. City of Delano 

(1984) 162 Cal.App.3d 400 [no referendum of city general tax].) 

Reading article XIII C, section 3 to allow taxpayers to repeal a 

8 "The initiative is the power of the electors to propose statutes 
and amendments to the Constitution and to adopt or reject 
them." (Cal. Canst. art. II, § 8, subdiv. (a).) 

18 



local government tax, assessment, fee, or charge by a referendum 

would essentially eliminate the express restrictions contained in 

article II, section 9, something no court has done. Notably, in its 

decision clarifying that Proposition 218 allows voters to reduce 

water rates through an initiative, the California Supreme Court 

expressly noted that "tax measures" were not subject to a 

referendum. (Bighorn-Desert View Water Agency v. Verjil (2006) 

39 Cal.4th 205, 212 fn.3.) 

The courts of this State have recognized that the term "tax" 

is a term without fixed definition. As aptly described in Mills v. 

County of Trinity (1980) 108 Cal.App.3d 656, 660: 

The word may be construed narrowly or broadly depending 
on its particular context and the purpose for which the 
definition is to be used. In its broadest sense, a tax includes 
all charges upon persons or property for the support of 
government or for public purposes. In narrower contexts, 
the word has been construed to exclude charges to 
particular individuals which do not exceed the value of the 
governmental benefit conferred upon or the service 
rendered to the individuals. (Citations omitted.) 

(See also Sinclair Paint Co. v. State Board of Equalization (1997) 

15 Cal. 4th 866, 87 4 [a '"tax' has no fixed meaning, and ... the 

distinction between taxes and fees is frequently 'blurred,' taking 

on different meanings in different contexts."].) In the context of 

exclusion of taxes from the scope of the referendum power, the 

courts have concluded that fees imposed to generate revenue to 

pay the operating expenses of the local government are "taxes." 

(Fenton v. City of Delano, supra, 162 Cal.App.3d at 405-406; 

Community Health Ass'n. v. Board of Supervisors, supra, 146 
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Cal.App.3d at 994; Dare v. Lakeport City Council, supra, 12 

Cal.App.3d at 868.) 

Reversing this settled precedent, as Appellants seek to do, 

would shake the foundations of local government utility financing 

and operation in California. This result would constitute an 

unlawful impairment of an essential government function, i.e., an 

enterprise operation (here a water system) in contravention of 

established California law. (See Simpson v. Hite (1950) 36 Cal.2d 

125, 134 [issuing writ of mandate to omit from the ballot an 

initiative ordinance repealing Los Angeles County resolutions for 

siting a courthouse and designating a different site, reasoning 

that "[t]he initiative or referendum is not applicable where the 

inevitable effect would be greatly to impair or wholly destroy the 

efficacy of some other governmental power, the practical 

application of which is essential"].) 

On the other hand, continuing to construe the Constitution 

to preclude referenda to all types of revenues used to fund local 

government makes sense for the policy reasons stated so clearly 

by the Supreme Court in Rossi, and continues to make sense in 

the context of a property-related fee subject to articles XIII C and 

D.9 

9 In 2010, California's voters adopted Proposition 26, amending 
the Constitution by adding definitions of the term "tax" for the 
purposes of the restrictions established by California 
Constitution article XIII A, section 3 on the process for adopting 
statutory changes that result in any taxpayer paying a higher 
state tax and article XIII C's restrictions on local taxes. (Cal. 
Const. art. XIII A, § 3, subdiv. (b); Cal. Const. art. XIII C.) But, 
application of these added definitions is limited to articles XIII A 
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Appellants contend that they do not rely on article XIII C 

as the basis for their argument that the referendum power 

applies to fees imposed by local governments to fund the services 

they provide. However, the case law prior to the adoption of 

article XIII C by Proposition 218 precludes the use of the 

referendum power to affect local government revenues. 

Appellants cite no case to the contrary. Appellants also argue the 

case law contrasting fees, assessments, and taxes. Local 

Government Amici acknowledge that case law, but contend it is 

irrelevant in the context of this case, which involves the 

interpretation of the meaning of "taxes" for the purposes of the 

Constitutional preclusion of referenda to revenue measures. 

B. SUBJECTING PROPERTY-RELATED FEES TO 
REFERENDUM IS INCONSISTENT WITH THE EXPRESS 
PROVISIONS OF ARTICLE XIII D, SECTION 6 

In Bighorn, the court wrote, "[t]hat the voters who enacted 

Proposition 218 did not intend to authorize initiative measures 

imposing voter-approval requirements on future water delivery 

charge increases is confirmed by an examination of section 6 of 

California Constituti~n article XIII D." As discussed below, the 

examination of section 6 also leads to the conclusion that the 

referendum power does not extend to property-related fees. 

Subjecting property-related fees to referendum would be 

inconsistent with the approval process established by article XIII 

D, section 6, subdivisions (a), (b) and (c). Subdivision (a) 

and C. Accordingly, the use of the term "tax" in article II 
continues to be governed by common law. 
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establishes a notice and protest process before the governing body 

of a local government may take action to impose a new or 

increase an existing property-related fee. 10 Subdivision (b) 

specifies certain substantive limitations for property-related 

fees. 11 Subdivision (c) then provides for voter approval of some, 

but not all property-related fees as follows: 

IO Cal. Const. art. XIII D, § 6, subdiv. (a)'s procedural 
requirements include: 

(1) The parcels upon which a fee or charge is proposed for 
imposition shall be identified. The amount of the fee or 
charge proposed to be imposed upon each parcel shall be 
calculated. The agency shall provide written notice by mail 
of the proposed fee or charge to the record owner of each 
identified parcel upon which the fee or charge is proposed 
for imposition, the amount of the fee or charge proposed to 
be imposed upon each, the basis upon which the amount of 
the proposed fee or charge was calculated, the reason for 
the fee or charge, together with the date, time, and location 
of a public hearing on the proposed fee or charge. 
(2) The agency shall conduct a public hearing upon the 
proposed fee or charge not less than 45 days after mailing 
the notice of the proposed fee or charge to the record 
owners of each identified parcel upon which the fee or 
charge is proposed for imposition. At the public hearing, 
the agency shall consider all protests against the proposed 
fee or charge. If written protests against the proposed fee or 
charge are presented by a majority of owners of the 
identified parcels, the agency shall not impose the fee or 
charge. 

11 Cal. Const. art. XIII D, § 6, subdiv. (b)'s substantive limitations 
include: 

(1) Revenues derived from the fee or charge shall not 
exceed the funds required to provide the property related 
serv1ce. 
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Except for fees or charges for sewer, water, and refuse 
collection services, no property related fee or charge shall 
be imposed or increased unless and until that fee or charge 
is submitted and approved by a majority vote of the 
property owners of the property subject to the fee or charge 
or, at the option of the agency, by a two-thirds vote of the 
electorate residing in the affected area. 

Section 6 of California Constitution article XIII D embodies 

"the electorate's intent as to when voter-approval should be 

required, or not required, before existing fees may be increased or 

new fees imposed, and the electorate chose not to impose a voter­

approval requirement for increases in water service charges." 

(Bighorn-Desert View Water Agency v. Verjil, supra, 39 Ca1.4th at 

219.) In Bighorn, the Supreme Court determined that article 

(2) Revenues derived from the fee or charge shall not be 
used for any purpose other than that for which the fee or 
charge was imposed. 
(3) The amount of a fee or charge imposed upon any parcel 
or person as an incident of property ownership shall not 
exceed the proportional cost of the service attributable to 
the parcel. 
(4) No fee or charge may be imposed for a service unless 
that service is actually used by, or immediately available 
to, the owner of the property in question. Fees or charges 
based on potential or future use of a service are not 
permitted. Standby charges, whether characterized as 
charges or assessments, shall be classified as assessments 
and shall not be imposed without compliance with Section 
4. 
(5) No fee or charge may be imposed for general 
governmental services including, but not limited to, police, 
fire, ambulance or library services, where the service is 
available to the public at large in substantially the same 
manner as it is to property owners. 
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XIII C, section 3's authorization of initiatives to prospectively 

reduce or repeal a property-related fee did not also authorize 

initiatives imposing a voter-approval requirement for future fee 

Increases: 

We have concluded that under section 3 of California 
Constitution article XIII C, local voters by initiative may 
reduce a public agency's water rate and other delivery 
charges, but also that section 3 of article XIII C does not 
authorize an initiative to impose a requirement of voter 
preapproval for future rate increases or new charges for 
water delivery. In other words, by exercising the initiative 
power voters may decrease a public water agency's fees and 
charges for water service, but the agency's governing board 
may then raise other fees or impose new fees without prior 
voter approval. 

(Id. at 220.) 

Thus, under article XIII D, property-related fees for water, 

sewer, and refuse collection service are expressly exempt from 

any voter pre-approval, while property-related fees for other 

purposes cannot be imposed absent approval by local voters. 

Because a referendum operates to suspend a fee from taking 

effect without later voter approval, the corollary to the rule that 

local voters cannot establish a voter approval requirement by 

initiative is that they likewise cannot subject a fee to voter 

approval by referendum. As the Supreme Court stated in 

Bighorn, "the electorate chose not to impose a voter-approval 

requirement for increases in water service charges." (Id. at 219.) 

IV. CONCLUSION 

The courts of this state have consistently protected local 

government revenues from uncertainty and on that principle 
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have found that the power of referendum does not extend to local 

government revenues such as the fees at issue in this case. 

Proposition 218 does nothing to change the pre-existing 

limitations on the referendum power. And while Proposition 218 

does say that the power to prospectively reduce local revenues 

through an initiative cannot be limited, that provision merely 

parrots the holding of Rossi v. Brown, which clearly explains that 

while the Constitution limits the power of referendum to affect 

local revenues, those limits do not, by negative implication, apply 

to initiatives. Thus, the historically broad interpretation of the 

term "tax" as used in article II, section 9's referendum limitation 

has no bearing on the determination of whether a revenue 

measure is a "tax" for the purposes of articles XIII C and XIII D. 

The definitions of "tax" in article XIII C, section 1 and the 

definitions of "assessment" and property related "fee" or "charge" 

in article XIII D, section 2 are expressly for the purposes and 

limited to the application of the approval procedures and 

substantive limitations established by those articles. 

In consequence, while fees imposed to fund the core 

purposes of a local agency are not subject to referendum, they 

may require pre-approval by the voters for other reasons (e.g., a 

statutory or constitutional pre-approval requirement), except 

that property-related fees for water, sewer, or refuse collection 

services are exempt from any Constitutional requirement for 

voter pre-approval (Cal. Const. art. XIII D, § 6, subdiv. (c)), and 

they may also be altered by initiative. (Cal. Const., art. XIII C, § 
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3.) In sum, an initiative, not a referendum, is appellants' remedy 

here. 12 

Accordingly, the Local Government Amici urge this Court 

to affirm the trial court's conclusion in the case at bar that the 

attempt to referendum the fees to fund the Respondent Amador 

Water Agency could not succeed. 

Respectfully submitted: 
J:!aniel-8.~, Hents_9h:ke 

/.·Kelly J. S~lt /~·~_;;::j~- _ ;/?__, _ 

( // / ' \,·,·~:~--;.4::~>/_::.::;;:-~?::'4_ -~----) 
',~1J5t~~~~/ -

Attorney for Local 
Government Amici 

12 Such an initiative would itself be subject to some limitations, 
but as observed by the Fourth District Court of Appeal in a case 
in which it invalidated an improper initiative aimed at reducing 
water service fees and limiting future fee increases: 
" ... Proposition 218 also provides that, before increasing any fee 
or charge, a local governmental entity must give affected 
property owners notice and an opportunity to protest. If a 
majority of them do protest, "the agency shall not impose the fee 
or charge." (Cal. Const., art. XIII D, § 6, subd. (a)(2).) This gives 
the voters substantial protection against rate increases that, in 
their opinion, are due to extravagant costs. In this case, the 
District followed this procedure scrupulously; however, only 
about one out of every 500 property owners filed a protest. 
Finally, the voters always have the remedy of booting the 
members of the water district board out of office. 
(Mission Springs Water District v. Vergil (2013) 218 Cal.App.4th 
892, 921.) 
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Filed 4111/18 

NOT TO BE PUBLISHED IN OFFICIAL REPORTS 

California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on opinions not certified for 
publication or ordered published, except as specified by rule 8.1115(b). This opinion flas not been certified for publication 
or ordered published for purposes of rule 8.1115. 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

SIXTH APPELLATE DISTRICT 

MONTEREY PENINSULA 
TAXPAYERS' ASSOCIATION, et al., 

Plaintiffs and Appellants, 

v. 

BOARD OF DIRECTORS OF THE 
MONTEREY PENINSULA WATER 
MANAGEMENT DISTRICT, et al., 

Defendants and Respondents. 

H042484 
(Monterey County 
Super. Ct. No. M123512) 

In this appeal we review a referendum petition challenging an ordinance passed by 

the Monterey Peninsula Water Management District (the District), which imposed a 

water supply charge on properties located in the District. The Monterey Peninsula 

Taxpayers' Association and three of its officers (collectively, MPTA) sought a writ of 

mandate and declaratory relief to invalidate the ordinance and place its referendum on the 

ballot for the next local election. The superior court denied the requested relief. On 

appeal, MPT A renews its claims that ( 1) the referendum complied with the Elections 

Code and therefore should have been submitted to the voters, (2) the ordinance violates 

the District's enabling law, and (3) the ordinance violates article XIII D of the California 

Constitution. We will affirm the judgment. 

Background 

The District operates under the Monterey Peninsula Water Management District 

Law (District Law), enacted in 1977 to address the Legislature's concern that "water 



problems in the Monterey Peninsula area require integrated management" and the 

concomitant "need for conserving and augmenting the supplies of water by integrated 

management of ground and surface water supplies, for control and conservation of storm 

and wastewater, and for promotion of the reuse and reclamation of water." (Wat. Code 

App. § 118-2.)1 The Legislature declared that "within the Monterey Peninsula area 

which will be served by the public district created by this law, the water service is 

principally supplied by a privately owned water supplier which does not have the 

facilities nor [sic] the ability to perform functions which are normally performed by 

public agencies, including the ability to raise sufficient capital for necessary public 

works, contract with, or provide necessary assurances to, federal and state agencies for 

financing of water projects and supplying of water, and the regulation of the distribution 

of water developed within or brought into such service area." (§ 118-2.) It determined 

that it was "necessary to create a public agency to carry out such functions which only 

can be effectively performed by government, including, but not limited to, management 

and regulation of the use, reuse, reclamation, conservation of water and bond financing of 

public works projects." (Ibid.) The Legislature therefore found that "[i]n order to serve 

the people of the Monterey Peninsula efficiently, to prevent waste or unreasonable use of 

water supplies, to promote the control and treatment of storm water and wastewater, and 

to conserve and foster the scenic values, environmental quality, and native vegetation and 

fish and wildlife and recreation in the Monterey Peninsula and the Carmel River basin ... 

this special law is necessary for the public welfare and for the protection of the 

environmental quality and the health and property of the residents therein." (Ibid.) 

To effectuate this overall objective, the District Law broadly empowered the 

District, subject to specified limitations, "to do any and every lawful act necessary in 

order that sufficient water may be available for any present or future beneficial use or 

1 All further section references are to this uncodified law as reprinted in West's 
Annotated Water Code Appendix, except as otherwise specified. 
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uses of the lands or inhabitants within the district, including, but not limited to, irrigation, 

domestic, fire protection, municipal, commercial, industrial, recreational, and all other 

beneficial uses and purposes." (§ 118-325.) The District may accordingly "establish 

rules and regulations ... to provide for the sale, distribution, and use of water" 

(§ 118-326, subd. (c).) It specifically is authorized to store, conserve, and reclaim water 

for present and future use; to declare and appropriate water rights and import water into 

the district; to control waste and exportation, and maintain proceedings to prevent 

interference with beneficial water use; and to approve the establishment or expansion of 

water distribution systems.(§§ 118-328, 118-363.) 

With respect to its funding and expense management, the District is authorized "to 

adopt regulations respecting the exercise of its powers and the carrying out of its 

purposes, and to fix and collect rates and charges for the providing or the availability of 

any service it is authorized to provide or make available or for the sale, lease, or other 

disposition of water or other product of its works or operations, including standby 

charges and connection charges." (§ 118-308.) It is specifically empowered to "fix, 

revise, and collect rates and charges _for the services, facilities, or water furnished by it." 

(§ 118-326, subd. (b).) The District may also provide that charges for any of its services 

or facilities may be billed together on a single bill issued either by it or on a bill from a 

private or public utility with which the District has contracted to perform that collection. 

(§ 118-326, subds. (d), (e).) 

California-American Water Company (Cal-Am) is such a public utility; privately 

owned, it has historically drawn on two sources of water, the Carmel River and the 

aquifers of the Seaside Groundwater Basin, 2 to supply to property owners in the 

2 "A groundwater basin is ' [a ]n alluvial aquifer or a stacked series of alluvial 
aquifers with reasonably well-defined boundaries in a lateral direction and having a 
definable bottom.' (Dept. of Water Resources, California's Groundwater, Bulletin 118 
(2003) p. 216.) An aquifer is '[a] body of rock or sediment that is sufficiently porous and 
permeable to store, transmit, and yield significant or economic quantities of groundwater 
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Monterey Peninsula area. (See Monterey Peninsula Water Management Dist. v. Public 

Utilities Com. (2016) 62 Cal.4th 693 (MPWMD v. PUC); California American Water v. 

City of Seaside (2010) 183 Cal.App.4th 471, 473.) The District works in collaboration 

with Cal-Am on various projects to maintain and augment water supplies to the area. 

Two of those are the Aquifer Storage and Recovery project (ASR), which allows the 

diversion of excess water from the Carmel River to the Seaside Basin, and the 

Groundwater Replenishment Project (GWR), which is designed to increase the water 

supply from the Seaside Basin by injecting it with treated wastewater purchased from a 

local treatment plant. The ASR was understood to be part of an effort to comply with the 

Mitigation Program, which was started by the District in 1991 and implemented by 

Cal-Am under orders from State Water Resources Control Board. 

The District derives revenue through property taxes, permit fees, connection 

charges, grants, and mitigation payments by Cal-Am. For more than 20 years its 

principal source of funds was the "user fee," which accounted for 46 percent of its total 

annual revenue before it was discontinued. The user fee was collected on consumers' 

water bills from Cal-Am. In 2011, however, the California Public Utilities Commission 

(PUC) expressed concern that the user fee was "not in the public interest," as it appeared 

to impose an excessive burden on consumers without sufficient accountability by the 

District. The commission ordered Cal-Am to suspend collection of the user fee and find 

alternative measures to accomplish the objectives of the Mitigation Program-either by 

assuming direct responsibility for the mitigation measures or to undertake those measures 

as a joint project with the District. 3 (See MPWMD v. PUC, supra, 62 Ca1.4th at p. 697.) 

to wells and springs.' (Jd. at p. 214.)" (City of San Buenaventura v. United Water 
Conservation Dist. (20 17) 3 Cal. 5th 1191, 1198, fn. 1 (City of San Buenaventura) 

3 This second alternative would entail "the District[' s] charging the cost of its 
services to Cal-Am (rather than to Cal-Am's customers), and ... Cal-Am recovering that 
additional expense by way of a special 'surcharge.' " (MPWMD v. PUC, supra, 62 
Cal.4th at p. 697.) 
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In a subsequent order, the PUC rejected both Cal-Am's application for approval of a new 

method of funding the mitigation efforts and a settlement agreement between Cal-Am 

and the District in which they stipulated that the user fee could be collected by Cal-Am 

and remitted to the District. 

The Supreme Court granted the District's petition for writ review, however, and 

overturned the PUC's decision, holding that the PUC had exceeded its jurisdiction by 

attempting to regulate the District's user fee. The court noted that any concerns of 

Cal-Am customers about the amount of the District's fees could be expressed in a legal 

action, and any allegations of its management inefficiency could culminate in an election 

of new board members. (MPWlYfD v. PUC, supra, 62 Ca1.4th at p. 702.) 

While review in the Supreme Court was pending, the District adopted a new 

means of resurrecting its user fee as a "necessary fall-back position," by enacting 

Ordinance 152. The ordinance provided for an annual "water service charge" to be 

imposed (with specified exceptions) on property connected to the main Cal-Am water 

distribution system. The charge was promoted as a means of funding "District water 

supply activities," including the operation of the ASR and GWR projects, and as a source 

of funds to cover other expenses necessary to ensure sufficient water and augment the 

cash reserves of the District. 

The District's board directed the implementation of "a Proposition 218 process," 

including notification of affected property owners about the proposed fee. The District 

then held multiple hearings and postponements of its decision in order to address citizen 

protests before approving the ordinance. It created a Citizen Oversight Panel, limited the 

use of the proceeds for unallocated administrative overhead to 15 percent, and required 

the collection of the charge to be suspended whenever proceeds exceeded the funds 

necessary to achieve the purpose of the ordinance. On June 27, 2012, the District 

adopted the ordinance by resolution, with an effective date of July 1, and according to the 

parties, began collecting the charge. 
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MPTA began circulating a referendum petition targeting only section 4 of the 

ordinance. Voters received a mailing urging them to "STOP THE WATER TAX" by 

signing its petition to "force the District to either repeal the tax or put it to a vote we [sic] 

need your signature and that of other registered voters .... " On August 30, 2012, the 

county's Registrar of Voters found the number of signatures on the petition to be 

sufficient to qualify for a referendum. The District's board of directors, however, 

adopted the position (one of the options proposed by the District's general manager4
) that 

"the petition is invalid because it is flawed." 5 At its September 17, 2012 meeting, after 

receiving comments in opposition, the board rejected the petition as invalid and declined 

to submit it to the voters. 

On June 13, 2013, nine months after the rejection of the referendum petition, 

MPTA filed a petition for writ of mandate, alleging a violation of Elections Code 

section 9145 by the District's failure to repeal Ordinance 152 or submit it to the voters. 6 

4 The general manager offered the board four other "options" for action on the 
referendum petition: repeal the entire ordinance and establish a new fee through a new 
Proposition 218 process; repeal only the challenged portion, section 4 of the ordinance; 
suspend the entire ordinance and submit it to the voters at the next election; or take the 
same measures with only section 4. 

5 The general manager submitted five legal theories to support an invalidity 
finding: (1) the power of referendum does not extend to appropriations for "usual current 
expenses"; (2) Proposition 218 allows initiatives, but not referenda, to reduce or repeal 
local taxes and other assessments; (3) The petition did not provide sufficient information 
for the recipient to understand its impact and make an informed judgment; (4) the 
petition referred to specific portions of the ordinance that were "logically intertwined" 
with section 4 but were not included; and ( 5) the letter sent to voters by direct mail 
violated the Elections Code. 

6 Elections Code section 9145 dictates the procedure to be followed by a board of 
supervisors when a petition protesting an ordinance has been filed pursuant to Elections 
Code section 9144. Section 9145 ofthe Elections Code states: "Ifthe board of 
supervisors does not entirely repeal the ordinance against which a petition is filed, the 
board shall submit the ordinance to the voters either at the next regularly scheduled 
county election occurring not less than 88 days after the date of the order, or at a special 
election called for that purpose not less than 88 days after the date of the order. The 
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On May 30, 2014, by court order based on stipulation by the parties, MPTA filed an 

amended petition and a complaint seeking a declaration that the ordinance violated not 

only Elections Code section 9145 but also the District Law and Proposition 218-

specifically, article XIII D of the California Constitution. MPTA asked the court to order 

the District to submit the ordinance to the voters or to declare it invalid. 

After extensive briefing and oral argument, the superior court determined that 

(1) the referendum petition was technically defective, the only basis on which the 

District's rejection of it was permissible; and (2) the water supply charge was authorized 

by both the District Law and the California Constitution. From the ensuing May 26, 

2015 judgment denying-both writ relief and declaratory relief, MPTA filed this timely 

appeal. 

Discussion 7 

1. Sufficiency of the Referendum Petition 

MPT A contends that the District improperly withheld the referendum petition 

from the voters, because the petition was procedurally and substantively sound. In the 

ordinance shall not become effective unless and until a majority of the voters voting on 
the ordinance vote in favor of it." 

7 MPTA has submitted three separate requests for judicial notice. The first 
consists of correspondence pertaining to Assembly Bill 1329, the bill that eventually 
became the District Law, primarily between consumers and the bill's sponsor, together 
with accompanying documents. MPTA believes that these documents support its 
position that voter approval is required for all District projects. We decline its request. 
"Even where statutory language is ambiguous, and resort to legislative history is 
appropriate, as a general rule in order to be cognizable, legislative history must shed light 
on the collegial view of the Legislature as a whole." (Kaufman & Broad Communities, 
Inc. v. Performance Plastering, Inc. (2005) 133 Cal.App.4th 26, 30.) Accordingly, "the 
statements of an individual legislator, including the author of a bill, are generally not 
considered in construing a statute, as the court's task is to ascertain the intent of the 
Legislature as a whole in adopting a piece of legislation. [Citations.]" (Quintana v. 
Mercury Casualty Co. (1995) 11 Cal.4th 1049, 1062.) 

In its first supplemental motion for judicial notice, MPT A offers the December 24, 
1911 version of the California Constitution (exhibit S ), the voter information guide for 
the 1911 statewide election (exhibit T), statutes pertaining to the organization and 
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superior court's view, however, the petition was technically deficient because it did not 

include the full text of the ordinance. The court acknowledged (and the District had 

conceded) that a portion of an ordinance can be referended under Elections Code 

section 914 7. 8 In this case, however, the court found misleading the inclusion of only 

section 4: "[W]here an ordinance clearly pertains to a single subject, failing to provide 

voters with the context in which the portion of the ordinance to be referended exists will 

often deceive voters. Here, the Ordinance's sole purpose was to impose the Charge. 

Every other section in the Ordinance besides Section Four provides key information 

which either clarifies or affects the Charge. The Ordinance includes 22 findings of fact, 

explains the District's purpose in enacting the Ordinance, provides a formula for 

calculating the Charge, establishes an administrative review and appeal procedure, 

authorizes a 'Citizen's Oversight Panel,' and declares both an effective [date] and sunset 

management of municipal water districts and the powers of boards of supervisors 
(exhibits U and V), the PUC's request for comments on the Supreme Court's City of San 
Buenaventura decision (exhibit W), responses to the PUC's request from the District 
(exhibit X), a PUC ruling establishing procedures to conform to the City of San 
Buenaventura holding (exhibit Y), and an order by the State Water Resources Control 
Board amending its prior order regarding Cal-Am's diversion of Carmel River water 
(exhibit Z). While exhibits S through V are of questionable relevance to the issues we 
reach in this opinion, we grant MPTA's motion as to those documents. We deny the 
request, however, as to the PUC proceedings following the City of San Buenaventura 
decision. 

The second supplemental motion seeks judicial notice of three documents 
postdating all briefing in this case: a January 23, 2017 PUC decision authorizing Cal-Am 
to continue collecting the user fee (exhibit AA), a March 29,2016 resolution by the 
District board to reestablish the previously established 8.325 percent user fee in the wake 
of City of San Buenaventura (exhibit AB); and an October 27, 2016 resolution ordering 
Cal-Am to collect and remit that user fee (exhibit AC). We deny MPTA's request as to 
these documents, as they are not relevant to the issues considered in this appeal. 

8 Section 9147 ofthe Elections Code, subdivision (b), states: "Each section of the 
referendum petition shall contain the title and text of the ordinance or the portion of the 
ordinance which is the subject of the referendum." 
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date .... All of this information would be integral to a voter's decision whether to sign a 

petition to referend Section Four of the Ordinance." 

Applying an independent standard of review to this finding, which required the 

application of law to undisputed material facts (Lin v. City of Pleasanton (2009) 175 

Cal.App.4th 1143, 1151 (Lin); Defend Bayview Hunters Point Committee v. City and 

County of San Francisco (2008) 167 Cal.App.4th 846, 851 (Defend Bayview Hunters 

Point Committee)), we agree with both the result and the reasoning of the lower court in 

making this determination. Elections Code section 914 7, subdivision (b), made 

applicable to District ordinances through Elections Code section 9340, does not displace 

the abundant authority interpreting comparable provisions for challenges to municipal 

legislation (see, e.g., Elections Code section 9238), indicating that a petition challenging 

an ordinance by referendum must include sufficient text to alert voters to the substantive 

provisions of the ordinance, including any documents or exhibits incorporated by 

reference where necessary to fully inform the public of the substance of the measure in 

dispute. (Compare Defend Bayview Hunters Point Committee, supra, at p. 858 

[referendum petition inadequate for failure to include redevelopment plan incorporated 

into ordinance by reference]; with Lin, supra, at pp. 1151-1152 [petition complied with 

Elections Code section 9238 by containing full text and attached exhibits, thus averting 

voter confusion]; see also Nelson v. Carlson (1993) 17 Cal.App.4th 732, 739 [referendum 

petition fatally defective where it did not attach voluminous exhibit containing city's 

plan, as "individuals reviewing the petition had no way of informatively evaluating 

whether to sign it"].) The statute does not say that a petition is necessarily sufficient if 

only the challenged portion is set forth in the document; it says that the portion that is the 

subject of the referendum must be provided to voters. Here the subject of the referendum 

is the water supply charge; thus, in order to avoid misleading the public, it should have 

conveyed the purpose, scope, method of calculating the charge, procedural remedies, and 

other explanatory information. The petition here failed to include any of the important 
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details a voter would need to know in deciding whether to support the referendum or 

accept the charge; even the calculation method, to which section 4 explicitly refers 9-is 

omitted. (Cf. Billig v. Voges (1990) 223 Cal.App.3d 962, 967 [voters must be "fully 

informed of the substance of the challenged measure so that the petition reflects the 

actual, informed will of the people"]; Creighton v. Reviczky (1985) 171 Cal.App.3d 1225, 

1231 [technical requirements for municipal referenda were intended to reduce "the 

confusion in the minds of the electors as to the true import of the referendum petitions 

they are asked to sign"].) The petition was properly deemed technically insufficient. 

Nor can we agree with MPTA that it substantially complied with the procedural 

requirements of the statute. 10 Substantial compliance" 'means actual compliance in 

respect to the substance essential to every reasonable objective of the statute.' 

[Citation.]" (Assembly v. Deukmejian (1982) 30 Cal.3d 638, 649.) "A paramount 

concern in determining whether a petition is valid despite an alleged defect is whether the 

purpose of the technical requirement is frustrated by the defective form of the petition." 

(I d. at p. 652; see also Hebard, supra, 65 Cal.App.4th at p. 1339 [omission of key words 

in title of ordinance fatal, as it failed to clearly inform voters regarding scope of planned 

9 Section 5 of the ordinance contains the formula for determining the charge for 
each parcel. The calculation consists of the meter fee for the parcel plus the product of 
the water usage fee and the number of units. Table 1 allows the user to calculate the 
meter fee according to meter size and type of occupancy, while Table 2 lists the water 
usage fee per unit for different locations (e.g., residences, businesses, schools, and parks). 

10 In its reply brief MPT A suggests that once the referendum is placed on the 
ballot, "voters will be presented with arguments for and against the Referendum, and they 
will be notified where they may obtain a copy of Ordinance 152." This is not enough. 
As this court explained inHebardv. Bybee (1998) 65 Cal.App.4th 1331, 1342 (Hebard), 
"it is the responsibility of the petition proponents to present a petition that conforms to 
the requirements of the Elections Code. Consistent with the objectives of section 9238, 
voters should not be required to resolve material ambiguities or to correct inaccuracies in 
a referendum petition." 
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development].) The petition here did not meet this standard. The superior court was 

therefore correct in denying MPTA's petition for writ ofmandate. 11 

2. Validity of the Water Supply Charge 

a. Authority under the District Law 

In the second cause of action of its amended pleading MPTA alleged that the 

District Law permitted the District to charge users for authorized services, but not for 

"projects." In MPTA's view, Ordinance 152 required voter approval before the District 

was permitted to charge for District projects (such as ASR and GWR), to fund 

administrative expenses, or to impose a property-related special tax or assessment. The 

failure to obtain that voter approval thus constituted "acts outside [the District's] 

jurisdiction and a prejudicial abuse of [the District's] discretion by failing to proceed in a 

matter required by law." 

The superior court rejected this position. Reviewing the fundamental purpose of 

the Legislature's creation of the District under the District Law (see § 118-2 ), the court 

relied on several provisions of that enabling law to conclude that the District did provide 

water service, even though the water was ultimately delivered by Cal-Am. The 

governmental functions necessary to effect the "integrated management" of the Monterey 

Peninsula's water supply-including the regulation of the use, reclamation, and 

conservation of water-permitted the District to "do any and every lawful act necessary 

in order that sufficient water may be available for any present or future beneficial use or 

uses of the lands or inhabitants within the district." (§ 118-325.) Those lawful acts 

included setting and collecting "charges for the services, facilities, or water furnished by 

11We therefore find it unnecessary to reach the question-answered in the negative 
by both the District and amicus curiae, the California Special District Association-of 
whether the ordinance is subject to referendum in the first place. Even if referendum is 
permissible under Proposition 218, the technical requirements for placing it on the ballot 
were not met in this case. It is also unnecessary to address the District's claim that laches 
precludes MPTA's pursuit ofthe referendum. 
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it." (§ 118-326, subd. (b).) Were the District Law to be interpreted otherwise, the court 

added, it would, contrary to the canons of statutory construction, "undermin[ e] the very 

purpose of the District, rendering it incapable of achieving the very goals for which it was 

created. Such a construction of the enabling law defies legislative intent .... " 

We find persuasive the superior court's thorough analysis of the District Law and 

its application to the charge at issue. We likewise conclude that the authorizing 

legislation was intended to promote the provision of services for which the disputed 

charge was implemented by the District board. 

We further agree that voter approval was not required before the ordinance could 

be adopted. The premise ofMPTA's challenge is that this was a "zone project" which 

encompassed a single zone-i.e., "the entire territory of the District." The association 

cites sections 118-431, 118-432, 118-453, and 118-471 of the District Law for its 

position. Chapter 7 of the District Law, encompassing sections 118-431 through 

118-438, provides for the determination and amendment of boundaries in any zone and 

for the levy of assessments "in any zone to pay the cost of carrying out any of the objects 

or purposes of this law performed or to be performed on behalf of the zone .... " 

(§ 118-435.) A "benefit assessment" may also be imposed, in an amount based on its 

"estimated benefit to the property," on each parcel "within any zone" to pay for "any or 

all works or projects established or to be established within or on behalf of such 

zone .... " (§ 118-438.) Improvement zones "within the district" may be established and 

delineated by resolution through section 118-431 and section 118-432. 

Under section 118-453, the District board is authorized to "institute works or 

projects for single zones, and joint works or projects for participating zones, for the 

financing, construction, maintaining, operating, extending, repairing, or otherwise 

improving any work or improvement of common benefit to the zone or participating 

zones." After a public hearing on the resolution to adopt the work or project, the board 

may make changes to the proposed project or exclude from the zone or participating 

12 



zones all property that will not be benefited. (§ 118-454.) A written protest from a 

majority of the affected property owners may also result in termination of the work and a 

new hearing. (§ 118-455.) After the public hearing, the board must call an election "on 

the question of proceeding with the work or project." (§ 118-471.) 

Under MPTA's reasoning, "[b]ecause a zone designates a geographic area that 

benefits similarly from a project and there is no limit on the physical size of a District 

zone, the zone for projects that are intended to benefit the whole District necessarily 

encompasses the entire territory of the District." In other words, the entire District can be 

"a single zone for each project that it determines provides a common benefit throughout 

the District, such as GWR." 

To accept this logic, however, would undermine the purpose of the authority 

vested in the District. A "zone" is defined in the District Law as "any area designated 

within the district created in order to finance, construct, acquire, reconstruct, maintain, 

operate, extend, repair, or otherwise improve any work or improvement of the common 

benefit of such area, as specified in this law." (§ 118-18, italics added.) As discussed 

earlier, that authority is broad: The District has "the power as limited in this law to do 

any and every lawful act necessary in order that sufficient water may be available for any 

present or future beneficial use or uses of the lands or inhabitants within the district, 

including, but not limited to, irrigation, domestic, fire protection, municipal, commercial, 

industrial, recreational, and all other beneficial uses and purposes." (§ 118-325.) 

Construing the entire District as a single zone would also render superfluous section 118-

452, which empowers the District itself to decide whether an intended project is for the 

benefit of a single zone or participating zones or for "the common benefit of the district 

as a whole." The provisions of the District law thus distinguish adequately between work 

within a zone and work covering the entire District. Furthermore, as the superior court 

pointed out, "If the Legislature intended the District as a whole to constitute a zone, it 

could have added language [to the definition of "zone" in section 118-18] such as 'or the 
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entire District' after 'within the district' or omitted the 'within the district' language 

entirely. The Legislature could also have expressly stated that projects benefitting the 

entire District were subject to the public hearing, protest, and elections procedures set 

forth in the enabling law." We conclude that the superior court was correct in preserving 

the distinction between work for the District as a whole and work for the benefit of 

designated zones. 

b. Authority Under the California Constitution 

i. The Scope of Proposition 218 

Articles XIII C and article XIII D were added to the California Constitution 

through the passage of Proposition 218 in 1996, in an effort to "plug certain perceived 

loopholes in Proposition 13." (Silicon Valley Taxpayers' Assn. v. Garner (2013) 216 

Cal.App.4th 402, 405; see also Citizens Assn. of Sunset Beach v. Orange County Local 

Agency Formation Com. (2012) 209 Cal.App.4th 1182, 1196 [main emphasis of 

Proposition 218 was on plugging the loophole in Proposition 13 that allowed assessments 

to be imposed without a vote].) 12 Article XIII D" 'allows only four types of local 

12 Proposition 13 was passed by initiative in 1978 "to assure effective real property 
tax relief by means of an 'interlocking "package" ' consisting of a real property tax rate 
limitation (art. XIII A, § 1 ), a real property assessment limitation (art. XIII A, § 2 ), a 
restriction on state taxes (art. XIII A, § 3), and a restriction on local taxes (art. XIII A, 
§ 4)." (Sinclair Paint Co. v. State Bd. of Equalization (1997) 15 Cal.4th 866,872 
(Sinclair Paint).) The" 'principal provisions' "of the initiative" 'limited ad valorem 
property taxes to 1 percent of a property's assessed valuation and limited increases in the 
assessed valuation to 2 percent per year unless and until the property changed hands. 
(Cal. Const., art. XIII A,§§ 1, 2.)'" (Apartment Assn. of Los Angeles County, Inc. v. 
City of Los Angeles (2001) 24 Cal.4th 830, 836 (Apartment Association), quoting 
Howard Jarvis Taxpayers Assn. v. City of Riverside (1999) 73 Cal.App.4th 679, 681 
(Howard Jarvis).) " ' "To prevent local governments from subverting its limitations, 
Proposition 13 also prohibited counties, cities, and special districts from enacting any 
special tax without a two-thirds vote of the electorate. [Citations.]" ' (Apartment 
Association, at p. 836; see Cal. Const., art. XIII A,§ 4.)" (City of San Buenaventura, 
supra, 3 Cal.5th at p. 1199; Howard Jarvis, supra, at pp. 681-682.) 

Judicial decisions after the passage of Proposition 13 held, however, that a 
"special assessment"-a charge "levied on owners of real property directly benefited by a 
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property taxes: (1) an ad valorem property tax; (2) a special tax; (3) an assessment; and 

(4) a fee or charge," and it places certain restrictions on each kind of exaction. 

(Apartment Association, supra, 24 Cal.4th at p. 837, quoting Howard Jarvis, supra, 73 

Cal.App.4th at p. 682.) 

"The provisions governing fees and charges command that no fee or charge 'shall 

be assessed ... upon any parcel of property or upon any person as an incident of property 

ownership' except ' [ f] ees or charges for property related services' that satisfy the 

requirements of article XIII D. (Cal. Const., art. XIII D, § 3, subd. (a)(4).) Article 

XIII D defines ' "fee" or "charge" ' to mean 'any levy other than an ad valorem tax, a 

special tax, or an assessment, imposed by an agency upon a parcel or upon a person as an 

incident of property ownership, including a user fee or charge for a property related 

service.' (!d., § 2, subd. (e).) A ' "[p ]roperty related service," ' in tum, is defined as a 

'public service having a direct relationship to property ownership.' (!d., § 2, subd. (h).) 

[~] A '[p]roperty [r]elated' fee or charge within the meaning of these provisions is 

subject to several procedural requirements. (Cal. Const., art. XIII D, § 6.) Among other 

things, an agency that proposes to impose such a fee or charge must notify 'the record 

owner of each identified parcel upon which the fee or charge is proposed for imposition' 

and conduct a public hearing on the proposal. (!d.,§ 6, subd. (a)(1); id., § 6, 

subd. (a)(2).) 'If written protests against the proposed fee or charge are presented by a 

majority of owners of the identified parcels, the agency shall not impose the fee or 

charge' (!d.,§ 6, subd. (a)(2).)" (City of San Buenaventura, supra, 3 Cal.5th at p. 1203) 

local improvement to defray its costs"-was not a special tax, thereby allowing 
imposition of a special assessment to be imposed without a two-thirds vote. (City of San 
Buenaventura, supra, 3 Cal. 5th at p. 1199 .) Proposition 218 was adopted to close this 
loophole. (Howard Jarvis, supra, 73 Cal.App.4th at p. 682.) "It buttresses Proposition 
13' s limitations on ad valorem property taxes and special taxes by placing analogous 
restrictions on assessments, fees, and charges." (Ibid.) 
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An important exception to this mandate is contained in article XIII D, section 6, 

subdivision (c): "Except for fees or charges for sewer, water, and refuse collection 

services, no property related fee or charge shall be imposed or increased unless and until 

that fee or charge is submitted and approved by a majority vote of the property owners of 

the property subject to the fee or charge or, at the option of the agency, by a two-thirds 

vote of the electorate residing in the affected area." "Whether an exaction is a 

property-related charge for purposes of article XIII D 'is a question of la-vv for the 

appellate courts to decide on independent review of the facts.' (Sinclair Paint, supra, 15 

Cal.4th at p. 874.) We construe the provisions of article XIII D liberally,' "to effectuate 

its purposes of limiting local government revenue and enhancing taxpayer consent." ' 

(Silicon Valley Taxpayers' Assn., Inc. v. Santa Clara County Open Space Authority 

(2008) 44 Cal.4th 431, 448.) The relevant government agency-here, the District-bears 

the burden of demonstrating compliance. (Cal. Const., art. XIII D, § 6, subd. (b )(5).)" 

(City of San Buenaventura, supra, 3 Cal.5th at p. 1204; Silicon Valley Taxpayers Assn., 

Inc. v. Santa Clara County Open Space Authority, supra, at p. 450.) 

Applying these parameters, our Supreme Court concluded in Apartment 

Association, supra, 24 Cal.4th at pp. 839-40, that an apartment inspection fee was 

imposed on landlords "not in their capacity as landowners, but in their capacity as 

business owners"; consequently, it was not a property-related fee-that is, imposed "as 

an incident of property ownership," within the meaning of Article XIII D, section 2, 

subdivision (e). Closer to the situation presented here was that of Richmond v. Shasta 

Community Services District (2004) 32 Cal.4th 409 (Richmond). There the high court 

determined that a water connection fee was not imposed as an incident of property 

ownership, but was "imposed as an incident of the voluntary act of the property owner in 

applying for a service connection." (!d. at p. 426.) 

Notably, in Richmond the court agreed that "supplying water is a 'property-related 

service' within the meaning of article XIII D's definition of a fee or charge. In the ballot 
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pamphlet for the election at which article XIII D was adopted, the Legislative Analyst 

stated that ' [ f] ees for water, sewer, and refuse collection service probably meet the 

measure's definition of property-related fee.' (Ballot Pamp., Gen. Elec. (Nov. 5, 1996), 

analysis of Prop. 218 by Legis. Analyst, p. 73.) The Legislative Analyst apparently 

concluded that water service has a direct relationship to property ownership, and thus is a 

property-related service within the meaning of article XIII D because water is 

indispensable to most uses of real property; because water is provided through pipes that 

are physically connected to the property; and because a water provider may, by recording 

a certificate, obtain a lien on the property for the amount of any delinquent service 

charges ... [~] This implication is reinforced by subdivision (c) of article XIII D, section 

6, which expressly excludes 'fees or charges for sewer, water, and refuse collection 

services' from the voter approval requirements that article XIII D imposes on property­

related fees and charges. Because article XIII D does not include similar express 

exemptions from the other requirements that it imposes on property-related fee and 

charges, the implication is strong that fees for water, sewer, and refuse collection services 

are subject to those other requirements. (See Howard Jarvis Taxpayers Assn. v. City of 

Roseville (2002) 97 Cal.App.4th 637, 645 [reaching the same conclusion].) [~] Thus, we 

agree that water service fees, being fees for property-related services, may be fees or 

charges within the meaning of article XIII D. But we do not agree that all water service 

charges are necessarily subject to the restrictions that article XIII D imposes on fees and 

charges. Rather, we conclude that a water service fee is a fee or charge under article 

XIII D if, but only if, it is imposed 'upon a person as an incident of property ownership.' 

(Art. XIII D, § 2, subd. (e).) A fee for ongoing water service through an existing 

connection is imposed 'as an incident of property ownership' because it requires nothing 

other than normal ownership and use of property. But a fee for making a new connection 

to the system is not imposed 'as an incident of property ownership' because it results 
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from the owner's voluntary decision to apply for the connection." (Richmond, supra, 32 

Ca1.4th at pp. 426-427.)13 

Reinforcing its view of water supply services as subject to article XIII D, the 

Supreme Court in Bighorn-Desert View Water Agency v. Verjil (2006) 39 Cal.4th 205 

(Bighorn) paid special attention to the exception to the voter-approval requirement in 

article XIII D, section 6, subdivision (c)-i.e., the exception for" 'fees or charges for 

sewer, water, and refuse collection services.' " The Supreme Court easily concluded that 

article XIII D "expressly exempts water service charges from the voter-approval 

requirement that it imposes on all other fees and charges." (Bighorn, supra, 39 Cal.4th at 

p. 219.) 

The Supreme Court summarized the voter-approval restrictions on 

property-related service fees in City of San Buenaventura, by stating, "The lesson that 

emerges from the text and cases is this: A fee is charged for a 'property-related service,' 

and is thus subject to article XIII D, if it is imposed on a property owner, in his or her 

capacity as a property owner, to pay for the costs of providing a service to a parcel of 

property." (City of San Buenaventura, supra, 3 Cal.5th at p. 1208.) The facts presented 

in City of San Buenaventura compelled the high court to conclude that the groundwater 

pumping charge was not a property-related fee, as the district did not deliver water to any 

13 As further confirmation of this distinction, the Richmond court explained, "Any 
doubt on this point is removed by considering the requirements that article XIII D 
imposes on property-related fees and charges. As with assessments, article XIII D 
requires local government agencies to identify the parcels affected by a property-related 
fee or charge. Specifically, it requires the agency to identify '[t]he parcels upon which a 
fee or charge is proposed for imposition.' (Art. XIII D, § 6, subd. (a)(1).) As we have 
explained, it is impossible for the District to comply with such a requirement for 
connection charges, because the District cannot determine in advance which property 
owners will apply for water service connection. As with assessments, this impossibility 
of compliance strongly suggests that connection fees for new users are not subject to 
article XIII D's restrictions on property-related fees." (Richmond, supra, 32 Cal.4th at 
pp. 427-428.) 
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parcel, but "instead conserves and replenishes groundwater that flows through an 

interconnected series of underground basins, none of which corresponds with parcel 

boundaries .... [~] All this means that the District's services, by their nature, are not 

directed at any particular parcel or set of parcels in the same manner as, for example, 

water delivery or refuse collection services." (Ibid., citing Richmond, supra, 32 Cal.4th 

at p. 426.) Consistent with our Supreme Court's view of property-related fees, we 

conclude that the District provides water service, which is therefore not subject to voter 

approval restrictions under article XIII D, section 6, subdivision (c). 14 

ii. Derivation of District Revenue 

MPT A protested the amount of the charge in superior court with the argument that 

the ordinance allows for "project capital costs and up to 15% for 'general unallocated 

administrative overhead.' " The potential reserves generated, MPTA argued, could be 

used "for any cash-flow need of the District-the Ordinance does not place any 

restrictions on the expenditure of these excess funds." 

The focus ofMPTA's argument was section 3 of Ordinance 152, which stated: 

"Proceeds of the charge imposed by this Ordinance may only be used [sic] to fund 

District water supply activities, including capital acquisition and operational costs for 

[ASR] and [GWR] purposes, as well as studies related to project(s) necessary to ensure 

[that] sufficient water is available for present beneficial water use in the main [Cal-Am] 

system. In addition to direct costs of the projects, proceeds of this annual water supply 

charge may also be expended to ensure [that] sufficient water is available for present 

beneficial use or uses, including water supply management, water demand management, 

water augmentation program expenses such as planning for, acquiring and/or reserving 

augmented water supply capacity, including engineering, hydrologic, legal, geologic, 

financial, and property acquisition, and for reserves to meet the cash-flow needs of the 

14 Further references to section 6 are to article XIII D of the California 
Constitution. 
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District and to otherwise provide for the cost to provide services for which the charge is 

imposed. [,-r] No more than fifteen [percent] (15%) of proceeds collected by reason of 

Ordinance No. 152 shall be used to fund general unallocated administrative overhead." 

MPTA maintains that the ordinance violated article XIII D, section 6, in multiple 

ways. First, it argues, the fee is structured to exceed the costs necessary to provide the 

service, contrary to section 6, subdivision (b)( 1 ). That provision states: "Revenues 

derived from the fee or charge shall not exceed the funds required to provide the property 

related service." Likewise, subdivision (b )(3) of section 6 states: "The amount of a fee 

or charge imposed upon any parcel or person as an incident of property ownership shall 

not exceed the proportional cost of the service attributable to the parcel." 

The court rejected MPTA's depiction of the ordinance. It agreed that the 

"property related service" was water supply; that service, however, "is not limited to 

discrete events," but "contemplates consistent, reliable service. Hence, the funds 

required to provide this service necessarily include overhead, capital acquisition costs, 

and the availability of a reserve fund for unexpected events." The costs of generating the 

water supply, added the court, "necessarily include personnel costs and the facilities 

required to support [those] personnel," as well as "capital acquisition and· operational 

costs." The reserve fund likewise "ensures that the District's water supply projects will 

continue, and hence, that water service will continue." 

The court thus found that the costs listed in the ordinance itself were justified. We 

agree with that assessment. As explained in Roseville, supra, 97 Cal.App.4th at pp. 647-

648, "Of course, what it costs to provide such services includes all the required costs of 

providing service, short-term and long-term, including operation, maintenance, financial, 

and capital expenditures. The key is that the revenues derived from the fee or charge are 

required to provide the service, and may be used only for the service. In short, the 

section 6(b) fee or charge must reasonably represent the cost of providing service." In 

this case, Ordinance 152 made it clear that the uses of the property-related charge were 
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limited to "water supply activities." The listed examples of permitted uses were confined 

to activities related to the remedy that the ordinance was intended to provide to alleviate 

the water-shortage condition of the area served by the District and Cal-Am. The 

ordinance also provided a review procedure "to remedy potential error in the allocation of 

the annual water supply charge imposed by this ordinance, to enable property to be 

reclassified to a different use category as appropriate, to consider unique circumstances, 

or to otherwise reduce or waive the water supply charge when warranted to ensure the 

charge is fair, reasonable and proportional to the cost of service attributable to the parcel 

on which the charge is imposed." Under section 10 of the ordinance, a public hearing is 

also required each year in its review of the District budget, including "the amounts 

collected and expended in relation to the purposes for which the charge is imposed." The 

board must also determine whether the purpose of the charge is still required and whether 

the amount "is still appropriate and less than the proportionate cost of the service" for 

each affected parcel. These provisions were designed to ensure that both the objectives 

and the implementation of the charge continue to adhere to the constitutional mandate. 

Specific factual challenges to the amounts imposed and the uses of the funds generated 

may be made through the procedures outlined in the ordinance for administrative hearing 

and, ultimately, judicial review. 

With respect to the proportionality requirement of subdivision (b )(3) of section 6, 

MPT A contends that the charge at issue violates this provision because some parcel 

owners benefit from the service -vvithout being required to pay the fee. The superior court 

observed, however, that "[t]here is nothing in subdivision (b )(3) which prevents free 

riders from benefiting from projects paid for by the revenues derived from the Charge. 

That subdivision [requires only] that parcels that are charged not pay more than the cost 

to serve them." This view of the proportionality provision is supported by its plain text. 

It does not suggest a comparison between paying parcel owners and those who 

incidentally benefit; it demands a rational relationship between the amount charged and 
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the cost of the service provided to each parcel. The ordinance accommodates such 

proportionality by adhering to a calculation of the fee specifically set forth in section 5 of 

the ordinance, using a formula based on meter size and type of unit. This was sufficient 

to comply with the proportionality requirement of section 6, subdivision (b )(3). 

MPT A, however, takes issue with this very calculation method by arguing that 

because the charge is based on "static factors"-meter size and type of property-the 

District is imposing a levy on land, unrelated to a specific activity, thereby violating 

subdivision (b)( 4) of section 6. 15 It first renews its claim that the District is falsely 

implying that it delivers water. In fact, the District makes no suggestion, direct or 

indirect, that it delivers water; on the contrary, it readily acknowledges that Cal-Am 

performs this function. But that does not mean the District provides no water service. As 

discussed earlier, the Supreme Court, while rejecting the proposition that a water 

connection fee is imposed "as an incident of property ownership" (and thus a property 

related service) distinguished that circumstance from the supply of water to existing 

customers, which is a property-related service. (Richmond, supra, 32 Cal.4th at pp. 426-

427; see also City of Buenaventura, supra, 3 Cal.5th at p. 1205 [acknowledging the 

exemption from voter approval requirements in section 6, subdivision (c), for water 

services].) 

The primary focus ofMPTA's complaint with respect to section 6, 

subdivision (b)( 4), is the requirement that a fee be "actually used by, or immediately 

available to, the owner of the property in question. Fees or charges based on potential or 

future use of a service are not permitted ..... " According to MPTA, the violation 

15 Section 6, subdivision (b)(4) states, in pertinent part: "No fee or charge may be 
imposed for a service unless that service is actually used by, or immediately available to, 
the owner of the property in question. Fees or charges based on potential or future use of 
a service are not permitted .... " The subdivision further provides that"[ s ]tandby 
charges" must comport with the procedural requirements of assessments, as outlined in 
section 4. 
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consists in the parcel owner's inability to "regulate his or her activity at the property to 

control the amount of the fee and cannot terminate the service; parcel owners are not 

customers of the District. And, because future projects funded with the charge are not 

built (and in the case of GWR, not approved for construction), they cannot be 'actually 

used by' or 'immediately available to' property owners as required by the Constitution." 

The superior court cited Griffith v. Pajaro Valley Water Management Agency 

(2013) 220 Cal.App.4th 586 (Griffith) in concluding that the ordinance reflected an effort 

to provide a "supplemental water supply" to ensure "a consistent, reliable water service 

for those within its jurisdiction, a task which the District was expressly created to 

achieve." In Griffith, this court held that the water management agency's groundwater 

pumping charge fell within the provision exempting "fees or charges for sewer, water, 

and refuse collection services" from article XIII D's voter approval requirements. 

(Cal. Const., art. XIII D, § 6, subd. (c).) As to subdivision (b)(4) of section 6, the court 

pointed out that the defendant water management agency performed more than the 

service of water deli very; the challenged ordinance "authorize[ d] defendant to levy 

groundwater augmentation charges to pay for purchasing, capturing, storing, and 

distributing supplemental water. Since one cannot rationally purchase supplemental 

water without identifying and determining one's needs, identifying and determining 

future supplemental water projects is part of defendant's present-day water service." 

(Griffith, supra, at p. 602.) 

Griffith is of limited value to our analysis in the present case. First, it pertained to 

an ordinance directed at groundwater extraction, with broader powers accorded the 

defendant agency than those provided in Ordinance 152. Second, the Supreme Court 

disapproved Griffith in City of Buenaventura in reaching its conclusion that a fee for 

pumping groundwater was not a property-related fee within the meaning of 

article XIII D, section 2. 
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Nevertheless, we agree with the superior court that the ordinance does not conflict 

with section 6, subdivision (b)( 4 ). The structure of the charge depends not merely on the 

"static" fact of property ownership, but on projected usage of the water delivered by 

Cal-Am. The District acknowledged in the ordinance that it does not have access to 

meter readings collected by Cal-Am, so "it is not feasible to use metered data to calculate 

the volume of water served to each property; accordingly, industry-standard estimates 

based on the use of each parcel are employed." This is a reasonable accommodation in 

view of the constraints on the District's ability to measure water use at each affected 

parcel. And to the extent that error occurs in the allocation of the charge, the ordinance 

provides for a remedy through an administrative review process to reclassify a parcel to a 

different use category, to allow readjustment of the charge in unique circumstances, to 

demonstrate that the water service is not actually being used or immediately available to 

the parcel involved, or otherwise to "reduce or waive" the charge when it is shown not to 

be "reasonable, fair, and proportional to the cost of service attributable to the parcel." 

The Citizen's Oversight Panel created by the board should offer an additional check on 

unjustified or excessive charges. 

MPTA further·asserts a violation of section 6, subdivision (b)(5), which prohibits 

charges imposed for "general governmental services." The provision specifically states, 

in pertinent part, "No fee or charge may be imposed for general governmental services 

including, but not limited to, police, fire, ambulance or library services, where the service 

is available to the public at large in substantially the same manner as it is to property 

owners." "Viewed in conjunction with section 6(b )(1) and (2), the purpose of 

section 6(b )(5) is to require that a fee or charge collected from ratepayers be used to pay 

for the service for which the fee or charge was imposed and not general governmental 

services." (Moore v. City of Lemon Grove (2015) 237 Cal.App.4th 363, 376 (Moore).) 

MPTA points to the term of the ordinance allowing up to 15 percent of the 

proceeds to be used to fund "general unallocated administrative overhead." 
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The association contends that this provision means that the District could use the 

proceeds of the fee "to 'recoup' costs of providing general governmental services." We 

do not draw the same inference. The ordinance makes it clear in section 3 that the 

proceeds from the charge can be used only "to fund District water supply activities"; it 

did not allow for the diversion of the funds into police, fire, ambulance, library, or other 

general services. The anticipated maximum of 15 percent could be directed at "general 

unallocated administrative overhead"; but a reasonable interpretation of this phrase must 

be made in the context of the stated purpose of the law, its provision for administrative 

review, and termination should the purpose no longer be served by the charge. So 

viewed, we cannot agree that the words "administrative overhead" were intended to 

expand the scope of funding beyond, and unrelated to, the provision of the water supply 

service. (Compare Roseville, supra, 97 Cal.App.4th at p. 650 [finding violation of 

section 6 subdivision (b) where revenue from utility ratepayers' fee would be placed in 

city's general fund to pay for general governmental services without nexus to cost of the 

service] with Moore, supra, 237 Cal. App. 4th at p. 377 [no violation of section 6 

subdivision (b) where general fund subsidizes sanitation fund and then is reimbursed for 

those costs, and fees did not exceed the cost of providing the service].) Moreover, the 

services funded by the charge are not "available to the public at large" but are expressly 

directed toward only those parcels that receive water through Cal-Am's water delivery 

system. We see no violation of section 6, subdivision (b)( 5). 

We thus conclude that no error occurred in the superior court's rejection of 

MPTA's cause of action for declaratory relief, as Ordinance 152 withstands the statutory 

and constitutional challenge brought by MPT A under article XIII D. And because the 

referendum was properly withheld from the ballot, a writ of mandate was also properly 

denied. 

Disposition 

The judgment is affirmed. 
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ELlA, Acting P. J. 

WE CONCUR: 

BAMATTRE-MANOUKIAN, J. 

MIHARA, J. 

Monterey Peninsula Taxpayers' Association et al. v. Board of Directors of the Monterey 
Peninsula Water Management District et al. 
H042484 
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sales sharply declined. At the same time, the District's operating expenses were largely fixed. Without 
an increase in rates, the District faced an $8 million shortfall in fiscal year 2016 and defaulting on debt 
obligations. 

If the petition is granted, Resolution 15-22 would be ineffective unless and until it is approved by a 
majority of the voters in the next election. The District would be compelled to refund the revenues it has 
enjoyed since the passage of the resolution and may be unable to meet its existing obligation to provide 
safe, clean, potable water to the citizens of Yorba Linda. 

DISCUSSION: The District is a "county water district" formed and existing under the authority of the 
County Water District Act. Water Code § 30000 et seq. The District is entitled under that act to make 
legislative enactments as it did in the passage of Resolution 15-22. 

Under California Constitution Art. II, Section 9 voters have the power to approve or reject statutes 
passed by a legislative body through the use of the referendum process. Under California Constitution, 
Art. 11, Section 9, this right is extended to local jurisdictions. See, generally, Lindelli v Town of San 
Anselmo (2003) 111 Cal. App. 4th 1099 at p. 1108. 
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enactments from the referendum process. Namely, statutes that are urgency statutes, call for elections, 
provide tax levies, or appropriations for usual and current expenses of the State. Also, while the 
referendum provisions of the California Constitution are generally to be liberally construed in favor of the 
power reserved to the voters, consideration must also be given to the consequences of applying the 
rule, and if essential governmental functions would be seriously impaired by the referendum process, the 
courts should assume in considering the applicable constitutional and statutory provisions that no such 
result was intended. Geiger v Board of SupeNisors (1957) 48 Cal. 2d 832. 

Here the District argues that Resolution 15-22 was both a tax levy and an urgency measure enacted to 
respond to the record drought conditions currently existing in California, and thus is not subject to the 
referendum process. While the court does not agree with respondent that raising of water rates is the 
equivalent of a tax levy, it is persuaded that Resolution 15-22 was passed as an urgency measure 
enacted to avoid severe constraints on the District's ability to meet its fixed financial obligations during 
the current severe drought. This finding, coupled with the finding that the essential governmental 
function of providing safe, clean, potable water might be impaired if the referendum is allowed to 
proceed, compel the court to deny the petition. 

As the matter took less than eight hours and no request for statement of decision was made before the 
matter was submitted, no statement of decision is required. 
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