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filed on June 21, 2018.  A copy of the opinion is attached to this 

petition as Appendix A.  
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ISSUE PRESENTED 

 Does instructing a jury with CALCRIM No. 315, which 

directs the jury to consider an eyewitness's level of certainty 

when evaluating an identification, violate a defendant’s federal 

and state due process rights?   Are rules that assign the trial 

court a stronger gatekeeping role in the admission of eyewitness 

identification required or advisable?  

 

NECESSITY FOR REVIEW 

 The Supreme Court reviews a decision of the Court of 

Appeal “when necessary to secure uniformity of decision or to 

settle an important question of law.”  (Rules of Court, rule 

8.500(b)(1).) 

 This case presents an important question of law regarding 

the accuracy and reliability of eyewitness identifications and 

specifically, whether it is proper to instruct the jury to consider 

how certain the witness was when he or she made the 

identification.   The “certainty” factor is currently included in 

CALCRIM No. 315.   

 This Court has indicated it will reconsider the issue of 

eyewitness identifications in the right case.  (People v. Sánchez 

(2016) 63 Cal. 4th 411, 462.)  This may be the right case.  The 

only evidence implicating Mr. Rudd was the eyewitness 

identification, the eyewitness was certain, and suggestive 

identification procedures may have been used.     
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STATEMENT OF FACTS  
AND PROCEDURAL BACKGROUND 

  

 Appellant Charles Rudd recites the facts pertaining to the 

eyewitness identification issue.   

 

 The Assault 

 On July 13, the complaining witness, Monica Campusano 

(aka Rafael Barriga Campusano) was walking down a hallway in 

a motel.  A woman, later identified as co-defendant Desirae 

Lemcke, was standing outside the door of a room.  Lemcke asked 

to borrow Monica’s phone.  Monica saw a man, whom she later 

identified as Charles Rudd, standing in a corner, inside the room.    

As Monica was passing her phone to Lemcke, Rudd took a step 

towards Monica, punched her two or three times in the face, and 

pulled her inside the room.   She became dizzy, fell on the floor, 

and he kicked her two times in stomach.   She covered her face 

with her hands and lost consciousness.  (2RT 158-163, 166-167, 

3RT 335-342, 447-448)  Her purse, containing cash, and her 

phone were taken.  (2RT 177, 3RT 334, 347-348.) 

  

 The Initial Identification 

 Monica testified that she saw Rudd’s face when he was 

standing in the motel room and also when he was punching her 

in her face.  (2RT 168.)  Despite the circumstances, she 

“remember[ed] his face well.”  (2RT 168, 170-171.)  At the 

hospital, Officer Velasquez showed her a six-pack photo array.  
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(2RT 181.)  She identified Rudd as her assailant.  The photo 

array did not include Marcus Horn, who was also a possible 

suspect.1   

 

 Monica Fails to Report the Tattoo for Three Months 

 Monica testified that she gave a complete description to 

Officer Velasquez and did not withhold any important 

information.  (2RT 250-251.)  But, she did not mention to Officer 

Velasquez that her assailant had a tattoo on his neck.  Three 

months later, on October 21st, Monica reported to Officer Silva, 

for the first time, that her assailant had a tattoo on his neck.  

(3RT 427, 459-462, 471-473; 5RT 645.)  At trial, she testified, “I 

remember that I saw a tattoo, and that’s why I can’t forget his 

face.”  (2RT 178-179.)   In fact, the tattoo on his neck was the 

most important detail that she remembered.   (3RT 362-363.)  

  

 The Identification Procedures May Have Been Suggestive  
  

 During the October 21st interview, Officer Silva showed 

Monica a single photo of Rudd, and asked if he was the one.  She 

said yes, unequivocally. (3RT 417, 419-422.)   Officer Silva then 

showed her a photo lineup of six men.   (3RT 421-422.)  One of the 

six was Marcus Horn.  None were Rudd.  Monica did not pick 

Horn out of the photo lineup but repeated that Rudd, in the 

                                                           
1 It was conceded that a second African American male, Marcus 
Horn, was at the motel room with co-defendant Lemcke.  Horn 
was not available at trial.  (1RT 47-48, 54-56, 87-90.)  
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single photo Officer Silva had first shown her, was the person.  

(3RT 417-421.)  

  

 The Court of Appeal’s Decision 

 The Court of Appeal affirmed the judgment of conviction, 

but making clear it had no alternative, given the binding 

authority of People v. Johnson (1992) 3 Cal.4th 1183 and People 

v. Sánchez (2016) 63 Cal. 4th 411.   The Court pointed to the 

majority decision in Sánchez and the statement that eyewitness 

identification procedures should be reexamined, in the right case.  

“Any reexamination of our previous holdings in light of 

developments in other jurisdictions should await a case involving 

only certain identifications.” (Sánchez, supra, 63 Cal. 4th at p. 

462.)  The Court of Appeal, following up on the statement, stated, 

“This case may be such a case.”   (Appendix A, Pages 13-14.)    

 The Court cited, with apparent approval, Justice Liu’s 

concurrence in Sánchez, in which he noted the research showing 

that certainty of an identification does not indicate accuracy.  

(Sánchez, supra, 63 Cal. 4th 496, 498 (conc. opn. of Liu, J.).)  

Justice Liu stated further that the certainty of the witness's 

identification “deserves our careful attention” and should be 

reexamined soon. (Ibid.) (Appendix A at 13.)  
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MEMORANDUM IN SUPPORT OF 
PETITION FOR REVIEW 

  

 “The vagaries of eyewitness identification are well-known; 

the annals of criminal law are rife with instances of mistaken 

identification” resulting in a “high incidence of miscarriage of 

justice from mistaken identification.”  (United States v. Wade 

(1967) 388 U.S. 218, 228 [87 S. Ct. 1926, 18 L. Ed. 2d 1149]; see 

also Perry v. New Hampshire (2012) 565 U.S. 228, 264-265, 132 S. 

Ct. 716, 739, 181 L. Ed. 2d 694 (2012) (Sotomayor, J., dissenting) 

[“Study after study demonstrates that eyewitness recollections 

are highly susceptible to distortion by postevent information or 

social cues; that jurors routinely overestimate the accuracy of 

eyewitness identifications . . . . ].) 

 Appellant’s Opening Brief filed in the Court of Appeal 

discusses in detail the scientific research that has called into 

question the reliability and probative value of eyewitness IDs.  

Experts largely agree that an eyewitness’s certainty or confidence 

in an identification is not a good predictor of accuracy. (See, e.g., 

G. Wells & D. Quinlivan, Suggestive Eyewitness Identification 

Procedures and the Supreme Court’s Reliability Test In Light of 

Eyewitness Science 30 Years Later, Law and Human Behavior 

(2009) 11-12; Richard S. Schmechel, et al., Beyond the Ken? 

Testing Jurors' Understanding of Eyewitness Reliability Evidence 

(2006) 46 Jurimetrics J. 177, 204.)   In fact, the research suggests 

that more confident witnesses are less likely to be accurate.  
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(Elizabeth F. Loftus et al., Eyewitness Testimony: Civil and 

Criminal § 6-5, at 130-131 (4th ed. 2007).) 

 This scientific evidence has spurred courts across the 

country to adopt new rules governing eyewitness identifications.  

(See, e.g., Commonwealth v. Gomes (Mass. 2015) 22 N.E.3d 897, 

912; State v. Mitchell (Kan. 2012) 275 P.3d 905, 909; State v. 

Lawson (Ore. 2012) 291 P.3d 673, 688; State v. Cabagbag (Haw. 

2012) 277 P.3d 1027, 1038-39; State v. Henderson (2011) 27 A.3d 

872, 928; State v. Guzman (Utah 2006) 133 P.3d 363; Brodes v. 

State (Ga. 2005) 614 S.E.2d 766, 771.)    

 This Court, well aware of the research and laws of other 

states, has expressly stated it will revisit the eyewitness 

identification issue when presented with the right case.  

(Sánchez, supra, 63 Cal. 4th at p. 462.)  And, since Sánchez, 

Justice Liu has repeated and amplified his concerns about 

California’s outdated and likely improper use and treatment of 

eyewitness identifications.  (People v. Reed (2018) 4 Cal.5th 989, 

1029-1032 (Liu, J., dissenting opn.) 

 For several reasons, and as the Court of Appeal observed, 

this is the right case to reexamine eyewitness identification 

evidence.   

 The issue was properly preserved for appellate 

review. 

 The complaining witness was certain in her 

identification of Rudd.  She never equivocated or 

indicated any doubt.   
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 There was no physical evidence implicating Rudd.  

The sole item of evidence supporting the verdict is 

the eyewitness identification.   

 The DNA evidence offered by the defense excluded 

Rudd as a suspect.  

  The identification procedures that occurred three 

months after the event may have been suggestive.   

 Despite Monica’s certainty, she had little opportunity 

to observe her assailant, and her failure to recall the 

all-important tattoo until three months later raises 

the specter of fabrication.    

 

 In short, the only evidence against Rudd was Monica’s 

unusually certain eyewitness identification. No other evidence, 

substantial or otherwise, supports Rudd’s conviction.  (See People 

v. Reed, supra, 4 Cal.5th at p. 1006.)  Under all the 

circumstances, there is a substantial likelihood that Monica 

misidentified Rudd and the misidentification has resulted in a 

serious injustice.   

 

  



CONCLUSION 

Appellant Charles Rudd respectfully requests that t he 

Court grant his petition for review and r emand t he case for a new 

trial with the proper evidentiary safeguards in place . 

Dated: July 26, 2018 Respectfully submitted, 

Ji~ro~g~ 
State Bar No. 145629 
Attorney for Appellant 

CERTIFICATION OF WORD COUNT 

I , Jeanine Strong, hereby certify in accordance with 

California Rules of Court, rule 8.360(b)(1), that this brief contains 

2039 words as calculated by the Word software in which it was 

written. 

I declare under penalty of perjury under the laws of 

California that the foregoing is true and correct. 

Dated: July 26, 2018 
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Opinion 
 
 

A jury convicted defendants Desirae Lee Lemcke and Charles Rudd of robbery (Pen. Code, §§ 211, 

212.5, subd. (c); count 1)1 and aggravated assault (§ 245, subd. (a)(1); count 3). It further found Rudd 

guilty of battery with serious bodily injury (§ 243, subd. (d); count 4), and that he personally inflicted 

great bodily injury (§ 12022.7, subd. (a)) in the course of the robbery and the aggravated assault. The 

court found Rudd served two prior terms in state prison (§ 667.5, subd. (b)) and Lemcke served one 

prior term in state prison. The court sentenced Rudd to six years in prison, consisting of a three-year 

midterm on the robbery and a consecutive three-year term for inflicting great bodily [*2]  injury. 

Lemcke was sentenced to three years on the robbery conviction. As to both defendants, the court 

stayed execution of sentence on the remaining counts pursuant to section 654. 

On appeal, Lemcke contends her conviction for aggravated assault must be reversed due to 

instructional error that permitted her to be convicted on an invalid theory. Rudd contends an 

instruction erroneously let the jury consider a witness's level of certainty of his identification. We 

affirm the judgments. 

FACTS 

 

The Robbery and Assault 

Monica Campusano was at the Royal Roman Motel in Santa Ana, California, on July 13, 2014, at 7:30 

p.m. to visit a girlfriend. Campusano was dressed in her work uniform and had her purse, containing 

$500 or $550, over her right shoulder. Campusano walked by room 216 on her way to visit her friend. 

A young woman, later identified as Lemcke, was standing just outside of room 216. Lemcke was with 

a man Campusano later identified as Rudd, who was standing in the doorway of room 216. Lemcke 

asked if Campusano had a cell phone she could use. Campusano said she did and as she was about to 

hand it to Lemcke, Rudd hit Campusano in the face and pulled her into the room. 

Rudd punched Campusano about [*3]  four times in the head. When she was on the floor, Rudd 

kicked her in her stomach and head. Campusano told Rudd to take her bag and not to do anything to 

her. Rudd called her a "fucking faggot."2 She lost consciousness inside the room. Before she passed 

out, Campusano got a good look at Rudd's face. He had a tattoo on the right side of his neck. The 

last thing she remembered before regaining consciousness was being on the floor inside room 216, 

beaten up and bleeding. 

When Campusano recovered consciousness, she went to the motel office. She couldn't remember 

whether someone helped her walk to the office or whether she went on her own. She was dizzy and 

                                                 

1 All statutory references are to the Penal Code unless otherwise stated. 

2 Campusano is a male transgender person. 
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saw the defendants leaving in a taxi. Campusano called 911 and reported that she had just been 

robbed by "a black guy with a lady." She said they took her phone and her purse, "with [her] money 

and everything." Campusano said the man was the one who hit her. 

Officer Ricardo Velasquez responded to the motel and met with Campusano. She was crying, 

bleeding from her mouth, and her lower jaw was swollen. She described the male assailant as being a 

big African-American male, approximately six foot three inches to six foot five inches tall, 260 [*4]  

to 300 pounds, balding, with a goatee. She described the female as Caucasian, heavyset—over 200 

pounds, perhaps five foot six inches tall, with a tattoo around the neck area. 

Campusano underwent surgery. Wires inserted into her jaw remained for five or six weeks. During 

that time she could only consume liquids. As a result of the incident, her jaw was not the same, it 

looked different, and it made a noise when she talked or chewed. It continued to hurt at the time of 

the trial. 

After arranging an ambulance for Campusano, Velasquez spoke with the owner of the motel. 

Records showed Lemcke had been registered in room 216 on that date. The officer ran a record 

check on Lemcke and found she matched the description of the female given by Campusano. He also 

found a court record involving Lemcke and Rudd, wherein Rudd was listed as six foot three inches 

tall and 250 pounds. 

Velasquez created a photographic lineup containing a photograph of Rudd in the number five 

position. He took the lineup to the hospital where Campusano was in a bed and read her an 

admonishment about the photographic lineup. Campusano selected Rudd's photograph as the 

assailant. 

In October 2014, Campusano was shown another [*5]  photographic lineup. This one contained a 

photograph of Lemcke in position number two. Campusano selected Lemcke's photograph as the 

woman involved. Days later, she was shown two photographs of neck tattoos on African-American 

males. The photographs did not show the subjects' faces. Campusano identified Rudd's tattoo. 

Also in October 2014, Campusano informed a detective she recently was at a Walmart store in 

Garden Grove, California, where she saw Lemcke with an African-American male. She followed 

them for some period of time and concluded the male was not the one who robbed her. 

The defense presented the testimony of an expert who testified to psychological factors that may 

affect the validity of an eyewitness identification. (See People v. McDonald (1984) 37 Cal.3d 351, 361-

369, 208 Cal. Rptr. 236, 690 P.2d 709, overruled on a different point in People v. Mendoza (2000) 23 

Cal.4th 896, 98 Cal. Rptr. 2d 431, 4 P.3d 265 [admissibility of expert testimony regarding 

psychological factors affecting eyewitness identification].) 

DISCUSSION 

I 

 

Lemcke's Appeal 
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Lemcke contends instructional error requires reversal of her aggravated assault conviction. She argues 

the court's instruction to the jury on aiding and abetting with respect to the robbery allowed the jury 

to convict her of the aggravated assault under circumstances where the assault was not [*6]  the 

natural and probable consequence of the robbery. 

Lemcke was prosecuted for robbery on the theory that she aided and abetted Rudd when she asked 

Campusano to borrow her cellphone, giving Rudd the opportunity to pull Campusano into Lemcke's 

motel room and rob her. Under the prosecution's theory of the case, Lemcke shared Rudd's intent to 

steal. (People v. Beeman (1984) 35 Cal.3d 547, 560, 199 Cal. Rptr. 60, 674 P.2d 1318.) 

Lemcke was charged with aggravated assault based on the natural and probable consequences theory 

of aiding and abetting. "Once the necessary mental state is established, the aider and abettor is guilty 

not only of the intended, or target, offense, but also of any other crime the direct perpetrator actually 

commits that is a natural and probable consequence of the target offense." (People v. Mendoza (1998) 

18 Cal.4th 1114, 1123, 77 Cal. Rptr. 2d 428, 959 P.2d 735.) Therefore, if Lemcke aided and abetted 

Rudd in committing a robbery, she would be guilty for any natural and probable offense Rudd 

committed during robbery. (See People v. Fagalilo (1981) 123 Cal.App.3d 524, 532, 176 Cal. Rptr. 698 

[jury could reasonably find aggravated assault was natural and probable consequence of robbery].) 

The court instructed the jury with CALCRIM No. 1603: "To be guilty of robbery as an aider and 

abettor, the defendant must have formed the intent to aid and abet the commission of the robbery 

before or while a perpetrator [*7]  carried away the property to a place of temporary safety. [¶] A perpetrator has 

reached a place of temporary safety with the property if he or she has successfully escaped from the 

scene, is no longer being pursued, and has unchallenged possession of the property."3 (Italics added.) 

According to Lemcke, the italicized portion of the instruction would permit the jury to convict her of 

aggravated assault as a natural and probable consequence of the robbery, even if the jury found the 

act that triggered aiding and abetting liability occurred after Rudd had already committed the assault 

against Campusano. We review de novo whether the trial court's instructions were "'complete and 

correctly state the law.'" (People v. Bell (2009) 179 Cal.App.4th 428, 435, 102 Cal. Rptr. 3d 300.) 

CALCRIM No. 1603 is a correct statement of the law. (People v. Cooper (1991) 53 Cal.3d 1158, 1161, 

1165, 282 Cal. Rptr. 450, 811 P.2d 742.) Lemcke did not object to the instruction. A trial court 

cannot be expected to alter a correct and approved instruction absent a request from counsel. (People 

v. Kelly (1992) 1 Cal.4th 495, 535, 3 Cal. Rptr. 2d 677, 822 P.2d 385.) "'Failure to object to 

                                                 

3 The court also instructed the jury pursuant to CALCRIM No. 402 as follows: "The defendants are charged in count one with second degree 

robbery and in count three with aggravated assault." 

"To find a defendant guilty based on the natural and probable consequences doctrine, you must first decide whether a defendant is guilty of 

second degree robbery. If you find the defendant is guilty of this crime, you must then decide whether he or she is guilty of aggravated assault." 

"Under certain circumstances, a person who is guilty of one crime may also be guilty of other crimes that were committed at the same time." 

"To prove that a defendant is guilty of aggravated assault, the People must prove that: [¶] 1. The defendant is guilty of second degree robbery; [¶] 

2. During the commission of the second degree robbery a coparticipant in that second degree robbery committed the crime of aggravated assault;" 

and "3. Under all the circumstances, a reasonable person in the defendant's position would have known that the commission of aggravated assault 

was a natural and probable consequence of the commission of the second degree robbery." 

"A coparticipant in a crime is the perpetrator or anyone who aided and abetted the perpetrator. It does not include a victim or innocent bystander." 
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instructional error forfeits the issue for appeal unless the error affects the defendant's substantial 

rights.'" (People v. Battle (2011) 198 Cal.App.4th 50, 64, 129 Cal. Rptr. 3d 828.) 

"It is said that the failure to object to an instruction in the trial court waives any claim of error unless 

the claimed error affected the [*8]  substantial rights of the defendant, i.e., resulted in a miscarriage of 

justice, making it reasonably probable the defendant would have obtained a more favorable result in 

the absence of error. [Citations.] Ascertaining whether claimed instructional error affected the 

substantial rights of the defendant necessarily requires an examination of the merits of the claim—at 

least to the extent of ascertaining whether the asserted error would result in prejudice if error it was. 

Accordingly, it seems far better to state straightforwardly, as we now do, that an appellate court may 

ascertain whether the defendant's substantial rights will be affected by the asserted instructional error 

and, if so, may consider the merits and reverse the conviction if error indeed occurred, even though 

the defendant failed to object in the trial court." (People v. Andersen (1994) 26 Cal. App. 4th 1241, 

1249, 32 Cal. Rptr. 2d 442.) 

As noted above, CALCRIM No. 1603 is a correct statement of the law. But that does not mean it 

should be given in all robbery cases where the defendant is charged as an aider and abettor. The 

bench notes to the instruction state it is not to be given when the defendant is charged with felony-

murder as an aider and abettor. (Judicial Council of Cal. Crim. Jury Instns. (2018) [*9]  Bench Notes 

to Cal. Crim. No. 1603.) This note appears to be based on an issue raised in People v. Pulido (1997) 15 

Cal.4th 713, 63 Cal. Rptr. 2d 625, 936 P.2d 1235 (Pulido). There, the issue was whether a defendant 

could be liable for a felony-murder committed before he aided and abetted the killer in the 

commission of a robbery. (Id. at p. 716.) The Pulido court answered the question in the negative, 

because in such a case the "killer and accomplice were not 'jointly engaged at the time of such killing' in a 

robbery [citation]." (Ibid., italics added.) An accomplice's liability for felony-murder is based on a 

homicide "committed in furtherance of a 'common purpose' [citation] or 'common design' [citation] 

of robbery" and does not extend to "a killing that preceded any agreement or intent to participate in 

the robbery, because the killer was not then acting in pursuit of any such common design or 

purpose." (Id. at p. 722.) 

The Pulido court, however, held the failure to instruct the jury that an aider and abettor cannot be 

convicted of a felony-murder committed by another if the defendant only aided and abetted the 

robbery after the murder occurred did not require reversal, because the issue was decided adversely to 

the defendant under other, proper instructions. (Pulido, supra, 15 Cal.4th at p. 716.) The jury in 

Pulido [*10]  had been instructed it could not find the defendant guilty of the robbery-murder unless 

he was engaged in the robbery "at the time of the killing." In addition, the jury had also been instructed 

to determine whether the murder occurred "'while the defendant was engaged or was an accomplice in' robbery 

. . . ." (Pulido, supra, 15 Cal.4th at p. 727.) 

The Pulido court noted the standard instructions are generally correct, but when "substantial evidence 

would permit the jury to find the defendant began aiding and abetting an enumerated felony only 

after the killing occurred, they may require modification, or qualification with a special instruction. 

Unmodified, CALJIC No. 8.27 appears to tell the jury that an aider and abettor in an enumerated 

felony, without any temporal or causal qualification, is liable for first degree murder in a killing 
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committed by anyone else engaged in the felony. In combination with the Cooper instruction 

concerning the duration of a robbery [citation], CALJIC No. 8.27 could well suggest to a jury that a 

person who aids and abets only in the asportation phase of robbery, after the killing is complete, is 

nonetheless guilty of first degree murder under the felony-murder rule. As we have seen, that 

implication would be incorrect." [*11]  (Pulido, supra, 15 Cal.4th at p. 728.) 

The same is true of CALCRIM No. 1603. In the present case, a jury could understand the 

unmodified instruction to permit Lemcke's conviction for aggravated assault (the nontarget crime), 

even if her act of aiding and abetting Rudd's commission of the robbery occurred after he assaulted 

Campusano. Lemcke was not, however, prejudiced by the giving of these instructions. Here, the only 

act on Lemcke's part that was argued to give rise to aider and abettor liability for robbery, was asking 

Campusano for her cellphone. That act occurred before the robbery. There was no argument urging 

Lemke did some act after the aggravated assault that somehow aided and abetted Rudd in the 

commission of the robbery he had already committed, but which would continue until he reached a 

place of temporary safety. (See People v. Wilkins (2013) 56 Cal.4th 333, 345, 153 Cal. Rptr. 3d 519, 295 

P.3d 903 [robbery continues until perpetrator reaches place of temporary safety].) Lemcke argued she 

was not guilty of aiding and abetting the robbery because she did not know Rudd intended to commit 

a robbery when she asked to borrow Campusano's cellphone. 

Under these circumstances, we conclude that even if the trial court erred in instructing the jury that a 

robbery continues until the perpetrator reaches a place [*12]  of temporary safety, the error did not 

cause any of the jurors to find Lemcke guilty of aggravated assault as a natural and probable 

consequence of a robbery Lemcke did not aid and abet until after the robbery and aggravated assault 

had been committed. Thus, instructing the jury pursuant to CALCRIM No. 1603, in conjunction with 

CALCRIM No. 402, did not prejudice Lemcke under federal or state standards. (Chapman v. California 

(1967) 386 U.S. 18, 87 S. Ct. 824, 17 L. Ed. 2d 705; People v. Watson (1956) 46 Cal.2d 818, 836, 299 

P.2d 243.) 

II 

 

Rudd's Appeal 

Rudd contends his state and federal due process rights were violated when the court instructed the 

jury with CALCRIM No. 315. That instruction directs the jury to consider an eyewitness's level of 

certainty when evaluating an identification. On cross-examination Campusano stated, "But I do 

remember his face well. It's impossible for me not to recognize his face."4 The defense presented the 

testimony of an eyewitness expert who testified about factors that may affect the accuracy of an 

identification. 

As instructed, CALCRIM No. 315 provides: 

                                                 

4 Campusano's statement could have been objected to and stricken as it was not in response to a question. (Evid. Code, § 766 [unresponsive 

answers "shall be stricken on motion of any party"].) 
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"You have heard eyewitness testimony identifying the defendants. As with any other witness, you 

must decide whether an eyewitness gave truthful and accurate testimony." 

"In evaluating identification testimony, consider the following questions: [¶] Did the witness know or 

have contact with the [*13]  defendants before the event? [¶] How well could the witness see the 

perpetrator?" "What were the circumstances affecting the witness's ability to observe, such as lighting, 

weather conditions, obstructions, distance, and duration of observation? [¶] How closely was the 

witness paying attention? [¶] Was the witness under stress when he or she made the observation? [¶] 

Did the witness give a description and how does that description compare to the defendants? [¶] 

How much time passed between the event and the time when the witness identified the defendant? 

[¶] Was the witness asked to pick the perpetrator out of a group? [¶] Did the witness ever fail to 

identify the defendants? [¶] Did the witness ever change his or her mind about the identification? [¶] 

How certain was the witness when he or she made an identification? [¶] Are the witness and the defendants of 

different races? [¶] Was the witness able to identify other participants in the crime? [¶] Was the 

witness able to identify the defendant in a photographic or physical lineup? [¶] Were there any other 

circumstances affecting the witness's ability to make an accurate identification?" (Italics added.) 

"The People have the burden [*14]  of proving beyond a reasonable doubt that it was the defendants 

who committed the crimes. If the People have not met this burden, you must find the defendants not 

guilty." 

Discussing proposed instructions, the court asked Rudd's attorney if he had "any objections, 

insertions, or deletions" to the proposed jury instructions. Defense counsel responded: "On 

CALCRIM [No.] 315, that portion of the factor talking about how certain was the witness when he 

or she made the identification, I'm relying on Justice Liu's concurring opinion in [People v. Sánchez 

(2016) 63 Cal. 4th 411, 204 Cal. Rptr. 3d 682, 375 P.3d 812], wherein he discusses the rule of deleting 

that because there is absolutely no authority supporting any type of correlation between witness 

competence and witness accuracy." Thus defense counsel preserved the issue for appeal. 

We review de novo whether an instruction correctly states the law. (People v. Posey (2004) 32 Cal.4th 

193, 218, 8 Cal. Rptr. 3d 551, 82 P.3d 755.) We do not, however, write on a clean slate here, as we are 

bound by holdings of our Supreme Court. (Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 

450, 455, 20 Cal. Rptr. 321, 369 P.2d 937.) 

"The vagaries of eyewitness identification are well-known; the annals of criminal law are rife with 

instances of mistaken identification . . . ." (United States v. Wade (1967) 388 U.S. 218, 228, 87 S. Ct. 

1926, 18 L. Ed. 2d 1149.) The United States Supreme Court also noted a "high incidence of 

miscarriage of justice from mistaken identification." [*15]  (Ibid.) Certainly, if a witness states he or 

she is not certain of the identification he or she made, the jury should be able to consider that fact in 

determining the accuracy of the identification of the defendant as the culprit. (See People v. Sánchez, 

supra, 63 Cal. 4th at pp. 461-462 (Sánchez).) But that does not mean the jury should conclude an 

accurate identification has been made because the witness was certain about his or her identification, 

for as studies have shown, the witness's certainty does not make the identification any more likely to 

be accurate. (Sánchez, at p. 495 (conc. opn. of Liu, J.).) 
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In People v. Johnson (1992) 3 Cal.4th 1183, 1231-1232, 14 Cal. Rptr. 2d 702, 842 P.2d 1 (Johnson), our 

Supreme Court considered a challenge to CALJIC No. 2.92, the precursor to CALCRIM No. 315. 

CALJIC No. 2.92 advised jurors that on the issue of eyewitness identification they could consider 

"[t]he extent to which the witness was either certain or uncertain of the identification." (Johnson, supra, 

3 Cal.4th at p. 1231, fn. 12.) The defendant in Johnson contended the portion of CALJIC No. 2.92 

permitting a jury to consider the certainty of a witness's identification was not supported by the 

evidence because, in that case, an expert "testified without contradiction that a witness's confidence 

in an identification does not positively correlate with its accuracy." (Johnson, supra, 3 Cal.4th at p. 

1231.) In the alternative, the defendant in Johnson argued the instruction was improper [*16]  because 

it, in effect, contradicted the expert's testimony. (Ibid.) Our Supreme Court found that as the jury had 

been instructed to consider the testimony of any expert, "if the jury was persuaded by [the expert's] 

testimony, the instructions allowed it to infer that [a witness's] positive identification was not 

necessarily an accurate one." (Id. at p. 1232.) 

Years later, in Sánchez, supra, 63 Cal. 4th 411, our Supreme Court considered the issue Rudd raises 

herein. In Sánchez, the jury was instructed pursuant to CALJIC No. 2.92 to consider how certain a 

witness was in making an identification, just as the jury had been instructed in Johnson. (Sánchez, supra, 

63 Cal. 4th at p. 461; see Johnson, supra, 3 Cal.4th at p. 1231, fn. 12.) The court acknowledged 

"[s]tudies concluding there is, at best, a weak correlation between witness certainty and accuracy are 

nothing new." (Sánchez, supra, 63 Cal. 4th at p. 462.) The Supreme Court held, however, the defendant 

forfeited the issue by not objecting in the trial court (id. at p. 461), the trial court did not err in giving 

the instruction, and the defendant suffered no prejudice from the giving of the instruction (id. at p. 

462). The court observed it was not clear whether defense counsel would have wanted the "certainty" 

portion deleted from CALJIC No. 2.92 because there were a number of uncertain identifications, and 

the "[d]efendant would surely want the jury to consider how uncertain [*17]  an identification was . . . 

." (Sánchez, at p. 462.) 

Justice Liu concurred in finding the issue had been forfeited and that any error was harmless. Justice 

Liu did not, however, join in the majority's approval of CALJIC No. 2.92 and its directing the jury to 

consider the certainty of a witness's identification. (Sánchez, supra, 63 Cal. 4th at p. 495 (conc. opn. of 

Liu, J.).) He wrote separately on "California's standard instruction on how juries should evaluate 

eyewitness identification evidence, a topic on which scientific research has shed important light in 

recent decades." (Id. at p. 488 (conc. opn. of Liu, J.).) 

Justice Liu noted research has shown certainty of an identification "'is not a good indicator of 

identification accuracy.'" (Sánchez, supra, 63 Cal. 4th 496 (conc. opn. of Liu, J.).) He concluded the 

propriety of that portion of the jury instruction directing the jury to consider the certainty of the 

eyewitness should be reconsidered. "In light of developments in scientific research and recent case 

law, there is a substantial question whether it is proper for trial courts to instruct that witness 

certainty is a factor bearing on the accuracy of an identification that juries should consider." (Id. at p. 

498 (conc. opn. of Liu, J.).) Justice Liu concluded that the propriety of an eyewitness 

instruction [*18]  requiring the jury to consider the certainty of the witness's identification "deserves 

our careful attention" and should be reexamined soon. (Ibid.) 
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We are bound by our high court's decisions holding that an instruction concerning the certainty of an 

eyewitness's identification is proper. In the majority opinion in Sánchez, the court stated, "Any 

reexamination of our previous holdings in light of developments in other jurisdictions should await a 

case involving only certain identifications." (Sánchez, supra, 63 Cal. 4th at p. 462.) This case may be 

such a case. Defense counsel brought the "certainty" portion of CALCRIM No. 315 to the trial 

court's attention. Rudd's connection to the charged offenses was not supported by any physical 

evidence, there were no uncertain identifications, and the case against Rudd consisted entirely of 

Capusano's eyewitness testimony. However, because we are bound by the decisions in Sánchez and 

Johnson, we reject Rudd's contention that the trial court erred in instructing the jury it should consider 

the certainty of eyewitness identifications. 

DISPOSITION 

The judgments are affirmed. 

IKOLA, J. 

WE CONCUR: 

BEDSWORTH, ACTING P. J. 

ARONSON, J. 
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