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ISSUE PRESENTED

The sole question before this Court is one of statutory interpretation:

Can the interest rate on consumer loans of $2500 or
more governed by California Financial Code § 22303 render
the loans unconscionable under California Financial Code §
223027

(De La Torre v. CashCall, Inc. (9th Cir. 2017) 854 F.3d 1082, 1084.)

INTRODUCTION

In enacting statutory limitations on lending, Legislatures face the
predicament that lenders may specifically design their products in an
attempt to avoid the consumer protections of the state. Defendant
CashCall, Inc. attempted to do just that. Based on a strategic
misapplication of the California Finance Lenders Law (Fin. Code, §§ 22000
et seq.), CashCall asserts that it has carte blanche to charge any interest rate
it wishes on loans of $2500 or more. It asserts that the Finance Lenders
Law only regulates interest rates on loans below $2500.

CashCall developed, as its signature product, an unsecured $2600
loan with a 42- or 35-month term, using only simple interest, and without
prepayment penalty, and it charged more than 96 percent and 135 percent
interest on these loans. CashCaH does not even offer a loan below $2500
because it finds it more profitable to require consumers to take out loans of
$2600 with exorbitant interest rates. The interest rates on these loans,
CashCall maintains, are beyond judicial scrutiny, even under California law
barring unconscionable loan terms. This has the twin effect of making it
difficult for consumers to get any loans below $2500, and requiring
consumers to pay excessive interest rates on any loan of $2500 or more.

CashCall’s position, however, is contrary to California law. The

California Legislature fully protected consumers in the Finance Lenders



Law. It did so not only by setting caps on interest rates for loans below
$2500. It also (a) explicitly incorporated California’s unconscionability
statute (Civ. Code, § 1670.5) into the Finance Lenders Law; (b) deemed
unconscionable terms a violation of the Finance Lenders Law; and (c)
empowered courts to remedy unconscionable terms in any loan under the
Finance Lenders Law through injunctive relief, restitution, and other
remedies.

This Court has now been asked to decide whether the interest rate on
a loan of $2500 or more may render the loan unconscionable and in
violation of the Finance Lenders Law. The question arises in this consumer
class action against CashCall which Plaintiffs brought under the unlawful
prong of the Unfair Competition Law. For the reasons stated below, the
Court should hold that the interest rate on consumer loans of $2500 or more

may render the loans unconscionable under Financial Code § 22302.

STATEMENT OF THE CASE
I. Facts

During the class period, CashCall made a total of 135,288 loans of
$2,600 at 96% or 135% interest, with loan durations of 42 months and 35
months, respectively. (Excerpts of Record (“E.R.”) 101-102, 104, 108.)
CashCall’s extremely high interest rates resulted in costs to the borrowers
of 3 to 4 times the loan amount. For CashCall’s 96% loan, the total loan
payments were $9,150, or 3.5 times the amount borrowed. (E.R. 111.) For
its 135% loan, the total loan payments were even greater—nearly $11,000,
or 4.25 times the amount borrowed. (E.R. 111; Supplemental Excerpts of
Record (“S.E.R.”) 23, 280-281, 352, 1482, 1493-1494.) |

CashCall persuaded many Class Members to borrow at these rates

by targeting subprime borrowers with its advertising—that is, those with



FICO scores below 660. (E.R. 102.) CashCall’s advertising pinpointed
financially strapped consumers in need of ready cash with promises to them
of “cash now” and visual images of floating $100 bills. (E.R. 342-43,
S.E.R. 481.) Individuals facing financial and other stress tend to make poor
financial decisions. (S.E.R. 27, 42, 46-85.) The response of Class
Members to CashCall’s promise of “cash in a hurry” with “no security of
any kind . . . just your signature” reflected their state of heightened
financial stress. (E.R. 112 & 113, S.ER. 25, 42, 46-85, 125-126, 127-128,
153, 175, 460, 463, 466, 469, 472, 481.)

CashCall aggressively advertised to such borrowers, particularly on
television, with advertising expenses accounting for nearly 20% of
CashCall’s total operating costs. (S.E.R. 22,457,977, 1774.)! CashCall’s
advertising objective was to get TV viewers to pick up the telephone
immediately and call for a loan—encouraging them to “Make the
CashCall.” (E.R. 513, S.ER. 25, 120--124, 129-130, 133-137, 140, 1691.)
CashCall’s advertising appealed to the viewer’s immediate need for money
and the ease of quickly meeting that need, minimizing information
provided to the viewer about the cost of the loans, and directing him or her
toward appealing information—such as ready cash and a low monthly
payment—while deflecting the borrower away from critical information
about the loan’s real cost and risks. (S.E.R. 25, 42, 46-85, 125-126, 127-
128, 153, 175, 460, 463, 466, 469, 472.)

CashCall built a 35-40% “acceptable default rate” into its lending
program—knowing that almost half the individuals to whom it lent $2,600

would be unable to make all payments required by the loans’ terms.

I CashCall built these substantial advertising costs into the interest rates it
charged borrowers, resulting in even higher interest rates: advertising costs
accounted for more than half of the 25% origination costs input into
CashCall’s profitability model. (S.E.R. 23, 2421-2422, 2464-2465, 2466.)



(S.ER. 21, 290-291, 492-493, 2425-2427, 2435-2437, 2443-2445, 2450-
2451.)> What CashCall refers to as an “acceptable default rate” of 35-40%,
however, camouflages the personal, financial, and family stress and credit
turmoil that CashCall and its aggressive collection practices inflicted upon
its borrowers:

e CashCall made repeated, continual, and excessive collection
telephone calls to borrowers. (S.E.R. 24, 285-288, 330- 337,
379-380, 382, 384-387, 390, 397-398, 431.)

e CashCall had a business practice of threatening consumers
with fees and charges, visits to home and workplaces, and
legal remedies it could not pursue. (S.E.R. 25,338,383,
391-396, 435-442.)

e CashCall’s adverse credit reporting financially damaged
delinquent and defaulting borrowers’ credit standing and
made it more difficult for them to obtain credit in the future.
(S.E.R. 25,288-289.) ”

Borrowers fell for CashCall’s promise of “cash in a hurry” as a way to
get out of short-term financial stress, only to find themselves trapped in
loans with interest of 96% or 135% for three years or more. (See S.E.R.
495.)

IL. Procedural History

On July 1, 2008, Plaintiffs filed a class action complaint in the U.S.
District Court for the Northern District of California against CashCall.
(E.R. 242.) In their most recent operative pleading, Plaintiffs allege,

among other claims, that CashCall made loans at interest rates and on

2 Approximately 74,000 class members—more than 50% of the Class—
were late with at least one payment and fell into CashCall’s collection
process. (S.E.R. 24, 284, 2785.)



other terms that were unconscionable. (E.R. 222 (75.) Plaintiffs assert
the claim under the unlawful prong of the Unfair Competition Law, Bus.
& Prof. Code, §§ 17200 et seq. (“UCL”), predicated on a violation of
section 22302 of the Finance Lenders Law, which applies Civil Code
section 1670.5 to all loans under the Finance Lenders Law and deems
unconscionable loan terms to be in violation of the Finance Lenders Law.
(Id.)

On November 14, 2011, the district court granted in part Plaintiffs’
motion for class certification and certified Plaintiffs’ UCL unlawful claim
(the Unconscionability Claim) for class treatment. (E.R. 158.) The court
defined the Class as follows: “All individuals who, while residing in
California, borrowed from $2,500 to $2,600 at an interest rate of 90% or
higher from CashCall, Inc., for personal, family, or household use at any
time from June 30, 2004, to the present.” (E.R. 151.)

On October 17, 2013, CashCall moved for summary judgment on
Plaintiffs’ UCL unlawful claim. (E.R. 118.) After extensive briefing and
oral argument, the district court denied the motion. It held that CashCall
was not entitled to summary judgment on the issue of whether its loans
were unconscionable. (E.R. 41 & 42.) In so ruling, the court credited
Plaintiffs’ argument that “the loan terms are oppressive on their face
because they combine a high rate of interest with a lengthy repayment
period, in which borrowers must repay interest prior to principal.” (E.R.
37.) The court otherwise declined to address CashCall’s argument that it
lacked the judicial authority to find that CashCall’s interest rates were
unconscionable or to fashion appropriate equitable relief. (E.R. 42.)

On September 18, 2014, CashCall moved for reconsideration. It
argued again that the court lacked the judicial authority to determine that
CashCall’s interest rates were unconscionable when the loans were made.

This time, the court granted summary judgment to CashCall. (E.R. 1.) It

5



concluded that it could not decide whether CashCall’s interest rates were
unconscionable because doing so would “impermissibly require” it to
“regulate economic policy.” (E.R. 3-6.) This was so, it reasoned, because
the California Legislature had not set a maximum interest rate for
CashCall’s loans, all of which were for more than $2500. (E.R. 6.) The
district court then directed the entry of judgment to CashCall on the UCL
claim pursuant to Federal Rule of Civil Procedure 54(b). (E.R. 46.)

Plaintiffs appealed to the U.S. Court of Appeals for the Ninth
Circuit, seeking reversal of the district court’s ruling on the UCL unlawful
claim. For its part, CashCall cross-appealed, asking the Ninth Circuit to
reverse the district court’s order on class certification if Plaintiffs succeed
in their appeal on the merits.

After briefing and oral argument, the Court issued an opinion
requesting a decision from this Court on a question of California law. (De
La Torre v. CashCall, Inc. (9th Cir. 2017) 854 F.3d 1082.) Then, pursuant
to California Rule of Court 8.548, subd. (e), Plaintiffs asked this Court to
rephrase the question presented. Plaintiffs pointed out that their
unconscionability claims are not based on the interest rate alone, but on
the combined terms of CashCall’s loans taken in their entirety in the
commercial context in which they were made. (Letters of Arthur D. Levy
to the Court, dated May 10 and May 27, 2017.)

CashCall opposed Plaintiffs’ request, asking that “the issue be
limited to that framed by the Ninth Circuit.” (Letter of Brad WI
Court, dated May 15, 2017.)

On June 14, 2017, this Court granted the Ninth Circuit’s request

Seiling to

and accepted the certified question as written. This brief is tailored

accordingly.



ARGUMENT

I. An Unconscionable Interest Rate on a Loan of $2500 or More
Violates the Finance Lenders Law.

CashCall’s unsecured consumer loans are governed by the California
Finance Lenders Law. (Fin. Code, §§ 22200 et seq.; all undesignated
statutory references are to this code.) This Court has been asked to decide
whether the interest rate on a loan of $2500 or more may render the loan
unconscionable under section 22302. The text, history, and background of
the relevant provisions of this law, including sections 22302 and 22303,
establish that the answer is yes.

A. The Finance Lenders Law’s text plainly establishes that the interest
rate on a loan of 32500 or more can render the loan
unconscionable.

The Court should first examine the text of the relevant provisions of
the Finance Lenders Law because “the statutory language ié generally the
most reliable indicator of legislative intent.” (Scher v. Burke (2017) 3 Cal.
5th 136, 143 (citations and internal quotation marks omitted).) “If the
statutory language is unambiguous, we presume the Legislature meant what
it said, and the plain meaning of the statute controls.” (Miklosy v. Regents
of Univ. of California (2008) 44 Cal. 4th 876, 888.)

In giving words their ordinary meaning, this Court “accord|s]
significance, if possible, to every word, phrase and sentence in pursuance of
the legislative purpose,” and avoids “[a] construction making some words
surplusage . . . .” (Dyna-Med, Inc. v. Fair Employment & Housing Com.
(1987) 43 Cal.3d 1379, 1387.) But “[t]he words of the statute must be
construed in context, keeping in mind the statutory purpose, and statutes or
statutory sections relating to the same subject must be harmonized, both

internally and with each other, to the extent possible.” (1d.)



With these background principles in mind, the Court should examine
section 22302, which instructs, in subdivision (a), that “Section 1670.5 of
the Civil Code applies to the provisions of a loan contract that is subject to
this division.” (§ 22302, subd. (a).) This language accomplishes two goals.
First, it expressly recognizes that the California unconscionability statute
(Civil Code § 1670.5) applies to all loans made under the Finance Lenders
Law. Under California law, courts may refuse to enforce any contract
found “to have been unconscionable at the time it was made,” or may “limit
the application of any unconscionable clause.” (Civ. Code, § 1670.5, subd.
(a).)

Second, this sentence “applies” unconscionability law “to the
provisions of a loan contract that is subject to this division.” (§ 22302,
subd. (a) emphasis added).) Charges, including interest, are among the
“provisions of a loan contract . . . subject to this division.” (/d., see §
22200 (““Charges’ include the aggregate interest, fees, bonuses,
commissions, brokerage, discounts, expenses, and other forms of costs
charged, . ..”); see also § 22300 (“No licensee shall directly or indirectly
charge, contract for, or receive any interest or charge of any nature unless a
loan is made.”).)

Thus, unconscionability law “applies” to the interest rates and other
“charges” of all loans under the Finance Lenders Law, and an interest rate
may be found unconscionable under established unconscionability
principles. (See § 22302.)

Next, subdivision (b) provides: “A loan found to be unconscionable
pursuant to Section 1670.5 of the Civil Code shall be deemed to be in
violation of this division and subject to the remedies specified in this
division.” (§ 22302, subd. (b).) Accordingly, a court may declare a loan
provision unconscionable in violation of the Finance Lenders law and

award broad monetary and equitable relief, including an injunction and
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restitution, in an action brought by the commissioner or attorney general.
(See §§ 22302, 22713.)

The neighboring provision of the Financial Code, section 22303,
establishes a maximum rate of “charges” on certain loans, specifically,
interest. Different rates are set for different loan amounts:

Every licensee who lends any sum of money may contract
for and receive charges at a rate not exceeding the sum of
the following:

(a) Two and one-half percent per month on that part of the
unpaid principal balance of any loan up to, including, but
not in excess of two hundred twenty-five dollars ($225).

(b) Two percent per month on that portion of the unpaid
principal balance in excess of two hundred twenty-five
dollars ($225) up to, including, but not in excess of nine
hundred dollars ($900).

(c) One and one-half percent per month on that part of the
unpaid principal balance in excess of nine hundred dollars
($900) up to, including, but not in excess of one thousand
six hundred fifty dollars ($1,650).

(d) One percent per month on any remainder of such unpaid

balance in excess of one thousand six hundred fifty dollars

($1,650).
(§ 22303.) The last sentence in section 22303, however, limits this
section’s application to loans in an amount less than $2500: “This section
does not apply to any loan of a bona fide principal amount of two thousand
five hundred dollars ($2,500) or more as determined in accordance with
Section 22251.” (Id.) In turn, section 22251 defines the meaning of ““bona
fide principal amount’ . . . as used in this division solely for the purposes of
determining whether the loan amount exceeds a regulatory ceiling.” (§
22251.)

Sections 22302 and 22303, then, work in tandem to regulate



excessive charges in covered loans. Section 22302 generally applies
California unconscionability law (Civ. Code § 1670.5) to all provisions in
any loan covered by the Finance Lenders Law. (§ 22302.) It contains no
exceptions or exemptions. And section 22303, also by its plain terms,
regulates interest rates, but only for loans below $2500. (§ 22303.) It
expressly “does not apply” to loans of $2500 or more. (/d.)

When there is overlap between statutes, the Court “must, where
reasonably possible, harmonize statutes, reconcile seeming inconsistencies
in them, and construe them to give force and effect to all of their
provisions.” (State Dep 't of Pub. Health v. Superior Court (2015) 60 Cal.
4th 940, 955.) Here, the relationship between the two sections is revealed
in three examples.

First, imagine a loan below $2500 with an interest rate that exceeds
the maximum rate specified in section 22303. The interest rate on this loan
plainly violates section 22303. The interest rate and other terms may also
be unconscionable in violation of section 22302. As such, there is no
irreconcilable conflict in the operation of these two laws.

Next, assume a loan for less than $2500 with an interest rate below
the maximum rate specified in section 22303. The interest rate on this loan
is permitted by section 22303. Thus, the interest rate cannot be deemed
unconscionable under section 22302. (See §§ 22302, 22303.) This is
because, in this example, the more specific provision, section 22303,
directly answers whether the Legislature intended to allow a licensee to
charge interest at this rate. (See Code Civ. Proc., § 1859 (“when a general
and particular provision are inconsistent, the latter is paramount to the
former™).)

Finally, consider a loan of $2500 or more with an excessive interest
rate—Ilike CashCall’s signature loans of $2600. This loan does not

implicate section 22303 at all because it “does not apply” to loans for that
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amount. (§ 22303.) But this loan may violate section 22302 if the
excessive rate is found to be unconscionable. (§ 22302.) In this scenario,
there is no overlap between section 22302 and 22303, and hence no
conflict. Thus, section 22302 can be given full force and effect, and this
does not diminish section 22303, which is simply inapplicable on these
facts.

The New Mexico Supreme Court is, to Plaintiffs’ knowledge, the
only other Supreme Court to consider a similar contention to CashCall’s—
that legislative repeal of an interest rate cap demonstrates a public policy in
favor of unlimited interest rates. (State ex rel. King v. B & B Inv. Grp., Inc.
(2014) 329 P.3d 658; compare De La Torre, 854 F.3d at 1087 (noting
CashCall’s argument that the 1985 amendment to § 22303 effectively
repealed the interest rate cap on loans between $2500 and $5000] and
demonstrates a public policy favoring unlimited interest rates).) The New
Mexico Supreme Court rejected that argument, finding that the public
policy of the state did not permit excessive charges. Such charges could
still be deemed unconscionable in violation of the laws of New Mexico,
including its Unfair Practice Act; and courts could fashion appropriate
equitable remedies. (/d. at 674.) The New Mexico Supreme Court noted
that the defendants had specifically designed the loan products at issue “to
make an end run around the consumer protections” provided by the New
Mexico legislature in its Small Loan Act but held that the such attempts did
not immunize the defendants from other laws that prohibit unconscionable
loan practices. Id.; see also Drogorub v. Payday Loan Store of W1, Inc.
(2012 Wis. App.) 826 N.W.2d 123; 2012 WL 6571696.) (unpublished)
(affirming trial court judgment holding that 294% interest rate charged was
part of an unconscionable course of conduct); James v. Nat’l Fin., LLC, 132
A.3d 799, 805 (Del. Ch. 2016) (one-year, non-amortizing, unsecured cash
advance of $200, with APR of 838.45%, held unconscionable).)

11



The decision of that sister supreme court is notable because it refutes
CashCall’s theory, advanced in federal court, that the judiciary has no role
to play in protecting consumers. That was not true in New Mexico and it is
certainly not true in California, which, using its own statutory approach
including the Finance Lenders Law, has protected borrowers from
excessive charges and exploitation.

Section 22302, therefore, establishes that an excessive interest rate
on a loan of $2500 or more may be found unconscionable in violation of
the Finance Lenders Law, which incorporates Civil Code §1670.5. Further,
this ordinary reading is consistent with the overall statutory scheme and
creates no conflict with its neighboring provision, section 22303.

B. The relevant legislative history supports this plain reading.

Although the statutory text of the Finance Lenders Law is
unambiguous and provides a clear answer to whether an interest rate on a
loan of $2500 or more may be unconscionable, “the available legislative
history and historical circumstances surrounding the enactment only
buttress” this reading. (See Scher, 3 Cal.5th at 148.) In particular, the
legislative history of the current versions of sections 22302 and 22303
demonstrates that the Legislature added the unconscionability language in
section 22302 at the same time that it removed the caps on interest rates for
loans of $2500 or more; and it did so primarily to provide a remedy for
excessive charges such as interest and other terms on loans of $2500 or
more.

The current versions of sections 22302 and 22303 are the result of
the Legislature’s enactment of Senate Bill 447 in 1985. Before then, the
Finance Lenders Law set maximum interest rates for consumer loans of up
to $5000. In 1985, Senator Rose Ann Vuich introduced Senate Bill 447.
(S.B. 447, § 2, introduced February 19, 1985 (Petitioners’ Request for
Judicial Notice Ex. “A”.) Senate Bill 447 proposed to lower this threshold
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to loans below $2500. In an amendment adopted on May 1, 1985, the
Senate added language providing that “This section does not apply to any
loan of a bona fide principal amount of two thousand five hundred dollars
($2,500) or more.” (S.B. 447, § 4, amended in Senate May 1, 1985.) With
this amendment, section 22451 reads exactly as section 22303 does today,
except for the phrase “as determined in accordance with Section 22251,”
which was added in 1988. (Stats. 1988, ch. 702, 1 (section 22451).) This
version of the bill passed the Senate on May 16, 1985. (Petitioners’
Request for Judicial Notice, Ex. “B”, “D”.)

While the bill was pending in the Assembly, the Attorney General’s
Office wrote to Alister McAlister, the Chair of the Assembly Finance and
Insurance Committee, opposing the bill as insufficiently protective of
consumers:

There is no need or justification for eliminating the finance
charge ceiling on loans of less than $5,000. Consumers who
borrow amounts of less than $5,000 frequently must borrow
to meet emergency situations, and these borrowers are least
able to negotiate favorable finance charges. Moreover, these
borrowers are precisely the persons who need protection
against the exorbitant rates that could be charged if SB 447 is
enacted.

(Petitioners’ Request for Judicial Notice Ex. “D” (emphasis added).)

In response to the Attorney General’s objections, the bill was
amended in the Assembly on July 10, 1985, in anticipation of a vote on July
18, 1985. (Petitioners’ Request for Judicial Notice Ex. “E”.) The
amendment added a new section 4 to the bill, which provided for a new
section 24450.5, which reads verbatim as section 22302 reads today. The
Legislative Counsel’s Digest explained this amendment as follows:

Existing law authorizes the courts to refuse enforcement of
unconscionable contracts or contractual provisions. This bill
would make unconscionable loan contracts of personal
property brokers and consumer finance lenders a violation of

13



their respective licensure laws.

(Petitioners’ Request for Judicial Notice Ex. “E”.) Legislative digests are
not binding but are “entitled to great weight.” (Van Horn v. Watson (2008)
45 Cal.4th 322, 332, fn. 11; Souvannarath v. Hadden (2002) 95

Cal. App.4th 1115, 1126, fn. 9) (Legislative Counsel’s digest “constitutes
the official summary of the legal effect of the bill and is relied upon by the
Legislature throughout the legislative process,” and thus “is recognized as a
primary indication of legislative intent.”).)

The bill, as amended, passed the Assembly on July 18 and was
returned to the Senate, which concurred in the amendment on August 22.
(Petitioners’ Request for Judicial Notice Ex. “C”.) Then, on August 29, the
bill sponsor, Senator Vuich wrote Governor Deukmejian, describing the
proposed legislation and stating in relevant part: “The unconscionability
provision in the Civil Code is incorporated by reference in both laws 7o
provide a remedy for excessive charges.” (Petitioners’ Request for Judicial
Notice Ex. “F”, emphasis added.)> The bill became law on September 10,
1985. (Petitioners’ Request for Judicial Notice Ex. “C”.)

In summary, the legislative history and the historical circumstances
surrounding the passage of Senate Bill 447 demonstrate that the Legislature
never enacted the original version of SB 447, which proposed only to
remove the interest rate cap on loans of $2500 or more. Instead, by
enacting subdivision (a) of section 22302 in response to the Attorney
General’s objections that lowering the interest rate caps on loans between

$2500 and $5000 would leave interest rates unregulated, the Legislature

3 The Court may consider this letter from Senator Vuich because it
“constitute[s] ‘a reiteration of legislative discussion and events leading to
adoption of proposed amendments rather than merely an expression of
personal opinion.”” (Martin v. Szeto (2004) 32 Cal. 4th 445, 450-51
(citation omitted).)
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recognized and confirmed, as explained in the Legislative Digest, that
“[e]xisting law [i.e., Section 1670.5] authorizes the courts to refuse
enforcement of unconscionable contracts or contractual provisions™ and it
also explicitly applied unconscionability law to loans under the Finance
Lenders Law. (Petitioners’ Request for Judicial Notice Ex. “E,” “G”
(Legislative Digest), emphasis added; § 22302, subd. (a).) In addition,
subsection (b), as noted in the Legislative Digest, deemed “unconscionable
loan contracts of personal property brokers and consumer finance lenders a
violation of their respective licensure laws.” (Id.; § 22302, subd. (b).)

Given this legislative history, there can be no doubt that a provision
in a loan of $2500 or more, such as an excessive interest rate, may render
the loan unconscionable and violate the Finance Lenders Law.

C. The Finance Lenders Law does not provide CashCall a safe
harbor for excessive interest rates

CashCall argues that the Finance Lenders Law provides a “safe
harbor” for its loans. In its view, the Legislature’s decision to cap the
maximum interest rates for loans below $2500 means that the interest rates
on loans above that amount are not regulated at all by the Financial Lenders
Law, including by the general provision in section 22302 barring
unconscionable loan terms. As such, CashCall submits that the sky is the
limit when it comes to the interest rate on any loan of $2500 or more.
CashCall is mistaken.

1. CashCall’s Argument Violates the Principles of Statutory
Interpretation

CashCall’s argument violates multiple principles of statutory
interpretation. First, there is nothing in the text of the Finance Lenders Law
that credibly supports its view that a safe harbor exists. There is no
language in section 22303 that explicitly permits loans of $2500 or more to

have any interest rate whatsoever, no matter how high. (See § 22303.) In
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fact, section 22303 nowhere addresses loans of $2500 or more. (See id.)
Rather, section 22303 unambiguously applies only to loans below $2500. (§
22303; see § 22251).

Second, CashCall’s safe harbor argument looks only to a single
provision, section 22303, and ignores section 22302. Statutes relating to
the same subject matter should be construed together. (See Stickel v. Harris
(1987) 196 Cal.App.3d 575, 590; Hunstock v. Estate Development Corp.
(1943) 22 Cal.2d 205, 210.)

Here, the Legislature’s determination that loan terms may be
unconscionable is separately addressed in section 22302. As discussed
above, section 22302, by its terms, applies to all loan terms, which includes
excessive charges in a loan of $2500 or more. (See § 22302.) Section
22302, then, represents the Legislature’s determination that an
unconscionable provision, such as the interest rate on a covered loan,
violates the Finance Lenders Law. (See id.) The Finance Lenders Law thus
expressly forecloses CashCall’s argument that it may lawfully charge any
interest whatsoever on a loan of $2500 or more.

Third, and relatedly, CashCall’s safe harbor argument falsely
presumes that section 22303 is the Legislature’s more specific treatment of
interest rates. But again, section 22303 does not address interest rates on
loans of $2500 or more. This provision, therefore, is not a specific statute
that prevails over section 22302’s general unconscionability bar as applied
to a loan of $2500 or more. In any event, “[t]he principle that a specific
statute prevails over a general one applies only when the two sqctions
cannot be reconciled. [Citations.]” (People v. Wheeler (1992) 4 Cal. 4th
284, 293 (emphasis added).) As described above, there is no conflict
between the two provisions as far as loans of $2500 or more are concerned.
(See Sec. I.A, above.)

Contrary to CashCall’s arguments, courts are not free to pick and
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choose among enactments. When two statutes are capable of co-existence,
courts are duty-bound to give each effect. Any intention of the Legislature
to create an exception of the kind imagined by CashCall must be clear and
manifest. (Cf. Pacific Palisades Bowl Mobile Estates, LLC v. City of Los
Angeles (2012) 55 Cal.4th 783, 805 (“‘[a]ll presumptions are against a
repeal by implication. [Citations.]’ [Citation.] Absent an express
declaration of legislative intent, we will find an implied repeal ‘only when
there is no rational basis for harmonizing two potentially conflicting
statutes [citation], and the statutes are ‘irreconcilable, clearly repugnant,
and so inconsistent that the two cannot have concurrent operation.’”].)

Here, there is no indication that the Legislature consciously created a
carve out to the unconscionability law at the same time that it lowered the
rate ceiling to $2500. To the contrary, the Legislature enacted section
22302 primarily to protect consumers from excessive interest rates on loans
of $2500 or more. (See Secs. LA, 1.B, above.)

Lastly, in the Ninth Circuit, CashCall cited a Department of
Business Oversight (DBO) statement that “a CFLL licensed lender can
charge whatever interest rate it chooses on loans . . . of $2,500 or more.”
(Accusation, In re Comm’r of Bus. Oversight v. CashCall, Inc., No. 603-
8780 at 2.) This nonbinding, unpersuasive, and incorrect interpretation of a
statute, however, commands no judicial deference.*

It is well established that an agency’s legal opinion “commands a

4 There is no indication that this one-sentence statement by the agency
even binds the agency. Further, to the extent this statement suggests the
agency itself has not brought an enforcement action against lenders for high
interest rates in loans of $2500 or more, the failure of the agency to act is
inconsequential. An agency’s failure to initiate an enforcement action
cannot be construed as implicit approval. (Cf. Altria Grp., Inc. v. Good
(2008) 555 U.S. 70, 89 (“agency nonenforcement of a federal statute is not
the same as a policy of approval™).).
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commensurably lesser degree of judicial deference,” when it was not made
in the exercise of a delegated legislative power to make law. (Yamaha
Corp. of Am. v. State Bd. of Equalization (1998) 19 Cal. 4th 1, 11.) But
even minimal deference is not warranted here for two reasons. First, the
degree of deference this Court accords an agency’s interpretation of law
depends on whether the agency has a comparative interpretative advantage
over the courts. (Bonnell v. Medical Bd. of California (2003) 31 Cal.4th
1255, 1264-1265; Yamaha Corp., 19 Cal. 4th at 7-8, 12-13.) Here, the
agency has no comparative interpretative advantage because it is not
interpreting its own rulemaking. The agency simply does not have any
comparative advantage or expertise over courts in interpreting a statute. To
the contrary, courts are the ultimate arbiters of the construction of a statute.
(Dyna-Med 43 Cal. 3d at 1389.) (“The final meaning of a statute, moreover,
rests with the courts.”)

Second, this Court never defers to an agency when its interpretation
of a statute is unpersuasive and incorrect. (Bonnell, 31 Cal. 4th at 1264—
1265.) Here, the agency’s statement is conclusory and does not even
address section 22302. Thus, there is no indication that the DBO
interpreted section 22302 or 22303 with “careful consideration.” (See
Yamaha Corp., 19 Cal. 4th at 12-13.) In any event, no deference can be
shown to the DBO because its off-hand, two-sentence, conclusory
statement is wrong.

In the end, it is this Court that “must, in short, independently judge
the text of a statute . . . .” (Pacific Gas and Electric Co. v. Public Utilities
Com. (2015) 237 Cal.App.4th 812, 852.) Applying ordinary tools of
statutory interpretation, and without giving any deference to the agency’s
flawed understanding of Legislative intent, the Court should reject
CashCall’s reliance on this DBO statement, as well as CashCall’s flawed

and unsupported safe harbor arguments.
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2. By Expressly Recognizing that “Section 1670.5 of the Civil
Code applies to the provisions of a loan contract that is
subject to this division, ” the Legislature Authorized the
Courts to Apply Unconscionability Law to All Provisions of
Loans Under the Finance Lenders Law.

Finally, CashCall’s safe harbor argument ignores the fact that when
the Legislature lowered the rate ceiling to loans below $2500, it
simultaneously enacted the general catchall provision explicitly applying
Civil Code section 1670.5 to loans $2500 and above. (See Sec. I.B, above.)
It is wrong, then, for CashCall to argue that section 22303 somehow
insulates the interest rate on a loan of $2500 or more from judicial scrutiny
when the Legislature simultaneously enacted a provision specifically
authorizing such scrutiny. (See § 22302.)

By repeatedly referring to “the court” in § 1670.5, the Legislature
unequivocally delegated to the courts the determination of whether a
contract is unconscionable. The Legislature’s purpose in enacting § 1670.5
was “to make it possible for courts to police explicitly against contracts or
clauses which they find to be unconscionable. . . . This section is intended
to allow the court to pass directly on the unconscionability of the contract .
...” (See Legislative Comm. cmts, Cal. Civ. Code § 1670.5 (emphasis
added).)

This Court has applied § 1670.5 to contract pricing and has endorsed
the “price unconscionability doctrine” adopted by other courts nationwide.
(Perdue v. Crocker National Bank (1985) 38 Cal. 3d 913, appeal dismissed
(1986) 475 U.S. 1001.) In Perdue, the Court ruled that “it is clear that the
price term, like any other term in a contract, may be unconscionable.” (/d.
at 926 (citing cases nationwide).)

California courts have applied Perdue’s price unconscionability
doctrine to loans and interest rates. Five years after Perdue, the California

Court of Appeal applied judicially developed unconscionability principles
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to a 200% interest rate in Carboni v. Arrospide (1991) 2 Cal. App. 4th 76,
83. “In essence, the interest rate is the ‘price’ of the money lent; at some
point the price becomes so extreme that it is unconscionable.” (/d. at 82.)

By enacting Financial Code § 22302, subd. (a), the Legislature took
explicit action regarding high-interest rate loans: it expressly recognized
the courts’ authority to determine that the provisions of any loan made
under Finance Lenders Law are unconscionable.

3. There is No “Safe Harbor” Under Cel-Tech.

As discussed above, as a matter of statutory interpretation, the
Finance Lenders Law does not provide a “safe harbor” for its loans.
Plaintiffs briefly address here the “safe harbor” exception to liability under
the UCL, in the event the Court believes it is fairly included in the limited
question on review.

The Legislature has the power to restrict a UCL action by providing
a legislative “safe harbor” from UCL liability. “If the Legislature has
permitted certain conduct or considered a situation and concluded no action
should lie, courts may not override that determination. When specific
legislation provides a ‘safe harbor,” plaintiffs may not use the general unfair
competition law to assault that harbor.” (Cel-Tech, 20 Cal. 4th at 182.)

A safe harbor, however, requires that the Legislature either “actually
bar” UCL liability or “clearly permit” the conduct at issue:

The rule does not, however, prohibit an action under the
unfair competition law merely because some other statute on
the subject does not, itself, provide for the action or prohibit
the challenged conduct. To forestall an action under the unfair
competition law, another provision must actually ‘bar’ the
action or clearly permit the conduct. There is a difference
between (1) not making an activity unlawful, and (2) making
that activity lawful.

(Id., at 182-183) (emphasis added).

Financial Code section 22303 provides no “actual bar” to a UCL
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action predicated on section 22302, which incorporates Civil Code §
1670.5. Nor does section 22303 “clearly permit” CashCall to make
unconscionable loans. As shown above, section 22302 was enacted to
establish consumer protections for all loans made under the Finance
Lenders Law—including those of $2,500 or more; and section 22303 does
not apply to loans of $2500 or more. Section 22303, therefore, does not
provide a “safe harbor” against UCL liability based on the
unconscionability doctrine as applied to the interest rate in a loan of $2500

or more.

II. CashCall’s other arguments for why it cannot be held liable under
the UCL are not before this Court

In federal court, CashCall advanced numerous arguments for why it
should not be held liable under the UCL. These issues were fully briefed,
and argued to the Ninth Circuit. The Ninth Circuit, however, certified only
a narrow question of statutory interpretation to this Court: whether the
interest rate on a loan of $2500 or more may be unconscionable under the
Finance Lenders Law.

Plaintiffs have fully addressed that question above. Plaintiffs do not
address issues that are not fairly included in the question certified by the
Ninth Circuit. This includes the issues of “economic policymaking” and
UCL remedy, which are beyond the scope of the Ninth Circuit’s
certification to this Court.

CONCLUSION

For the foregoing reasons, the Court should hold that the interest rate
on consumer loans of $2500 or more may render the loans unconscionable

under California Financial Code § 22302.
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