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STATEMENT OF THE CASE

On September 16, 2005, the District Attorney of San Diego County
filed an information charging appellant Jeffrey Scott Young in Counts 1
and 2 with the July 18, 1999 murders (Pen. Code, § 187, subd. (a)) of
Teresa Perez and Jack Reynolds. (V CT 1166-1168.) Two special
circumstances were alleged as to each murder: it was committed during
a robbery (Pen. Code, §§ 190.2, subd. (a)(17); 211), and Young committed
multiple murders (Pen. Code, § 190.2, subd. (a)(3)). (V CT 1166-1168.)
Young was additionally charged in Count 3 with the attempted murder
(Pen. Code, §§ 187, subd. (a), 664) of Daniel Maman, and in Count 4 with
carjacking Jim Gagarin (Pen. Code, § 215, subd. (a)). (V CT 1169.)

The information also alleged as to all counts that Young personally
used a firearm within the meaning of Penal Code sections 12022.5,
subdivision (a), and 12022.53, subdivision (b). (V CT 1166-1169.) It
further alleged with respect to the murders and the attempted murder that
Young personally and intentionally discharged a firearm (Pen. Code,
§ 12022.53, subd. (¢)). (V CT 1166-1169.) Finally, it alleged with respect
to the murders that the firearm discharge caused death (Pen. Code,
§ 12022.53, subd. (d)). (V CT 1166-1168.)

Jury selection began on September 16, 2005. (V CT 1171; XX RT
1021.) The jury was sworn on ‘September 26, 2005. (XII CT 2720;
XXIII RT 1500.) Deliberations began on October 19, 2005. (XII CT 2742-
2743; XXXII RT 2965.)

The next day, the jury returned a verdict, finding Young guilty of all
charges, and finding all allegations and special circumstances true.
(XXII CT 2750-2760; XXIII RT 2985-2990.)

The penalty phase began on October 25, 2005. (XII CT 2763;
XXXITRT 3071.) Deliberations began on November 1, 2005. (XII CT
2775; XLI RT 4006-4008; XLIII RT 4022.) On November 10, 2005, the



court declared a mistrial after the jury declared itself unable to reach
a unanimous decision. (XII CT 2790; XLV RT 4071-4077.)

A new jury was sworn in on June 15, 2006 (XII CT 2809; LV RT
5436); retrial of the penalty phase began on June 19, 2006 (XII CT 2810;
XVI RT 5445); and deliberations began on July 14, 2006 (XII CT 2848;
LXXIII RT 8088). On July 25, 2006, the jury determined the appropriate
penalty is death. (LXXIII RT 8093-8094.)

On November 28, 2006, the San Diego County Superior Court
sentenced Young to death for the special circumstance murders of Teresa
Perez and Jack Reynolds. (XII CT 2861-2865; 8121.) The court also
sentenced Young to the middle term of seven years for the attempted
murder of Daniel Maman, plus 20 years for personally and intentionally
discharging the firearm; and one year and eight months (one-third the
middle term) for the carjacking, plus three years and four months for
personal use of the firearm; all terms to be served consecutively to one
another and to the terms imposed for the murders. (XII CT 2863-2865;
LXXIII RT 8121-8122.) The court stayed the terms on all other
allegations. (XII CT 2863-2865; LXXIII RT 8121-8125.)

STATEMENT OF FACTS
A. Guilt Phase

Around 12:30 a.m. on July 18, 1999, Kendrick Bowman was working
the graveyard shift in the toll booth at the Five Star Park, Shuttle and Fly
(“Five Star”) parking lot at the intersection of Sassafras Street and Pacific
Highway, not far from the San Diego Airport. (XXIV RT 1567-1569,
1670.) He had just relieved his co-worker Teresa Perez, and she had
emptied her cash drawer of all but a small amount of change and carried its

contents toward a nearby trailer that served as a temporary office while the



parking lot was under construction. (XXIV RT 1571-1573, 1581-1582;
XXV RT 1793.)

Shortly after coming on duty, Bowman encountered James Torkelson,
until recently a security guard for the parking garage. (XXIV RT 1584-
1586.) Bowman was surprised to see Torkelson because he thought the
man had been fired; moreover, Torkelson was early, which was not typical.
(XXIV RT 1584-1586.)" The two men exchanged small talk, and then
Torkelson headed for a remote side of the structure, which, again, Bowman
found odd since that was not where the security guard usually began his
rounds. (XXIV RT 1587-1588.)

Torkelson had no sooner rounded the corner and gone out of
Bowman’s sight than someone came up behind Bowman and said, “Hey,
you.” (XXIV RT 1590.) When Bowman turned around, a man was
pointing a gun at him. (XXIV RT 1590-1593.) He was a white man in his
early- to mid-twenties with a fair complexion and short, reddish-blonde
hair. (XXIV RT 1595.) He wore a white shirt and nylon stockings over his
head, and he ordered Bowman to get down on the ground. (XXIV RT
1592.)

Bowman began pressing the button of his hand-held radio to send
a covert distress signal to the security guard. (XXIV RT 1578, 1593.)
When Torkelson failed to respond, Bowman asked the gunman, “Where do
you want me?” (XXIV RT 1594.) The man said, “Lay on the ground. Get
inside the booth and lay on the ground face-down.” (XXIV RT 1594.)
Bowman did as he was told. (XXIV RT 1594.) The gunman stepped down

! Torkelson had indeed been fired and was not scheduled to work
that night at all. (XXVII RT 2183, 2186-2189, 2213.) Moreover, shortly
before encountering Bowman, Torkelson had gotten rid of the other
security guards by telling them he was there to relieve them. (XXVIIRT
2158-2161, 2167-2168, 2170, 2190, 2205.)



on Bowman’s back with his boot and emptied the cash drawer, expressing
disappointment at its meager contents. (XXIV RT 1596, 1634.)

The gunman did not leave, and Bowman thought the man was going
to shoot or hit him in the head with the gun. (XXIV RT 1597, 1610.) He
was scared. (XXIV RT 1596.) Bowman said, “You have the cash,
everything. Why don’t you just leave?” (XXIV RT 1596.) The man said,
“I can’t leave. I’'m waiting for my ride.” (XXIV RT 1597.) Bowman took
this to mean the gunman had accomplices. (XXIV RT 1597-1598.) He
was frightened. (XXXIV RT 1597-1598.)

Bowman heard the door to the bathroom near the trailer open, and the
gunman yelled at someone to go into the trailer. (XXIV RT 1573-1574,
1598.) Bowman assumed the gunman was yelling at Teresa Perez because
she had been in the office trailer shortly before and appeared to have gone
into the adjoining restroom. (XXIV RT 1598.) A few moments later,
Bowman heard gunfire: first one shot, then two more after a brief pause.
(XXIV RT 1598-1600.) The man guarding Bowman ran away toward
Pacific Highway. (XXIV RT 1599-1601.) When Bowman stood up, he
saw the man clearly, as well as two other men clad in dark clothing and
wearing stockings over their faces running in the same direction.

(XXIV RT 1599-1602, 1610.) At that point, Torkelson materialized, and
Bowman called 9-1-1. (XXIV RT 1599, 1600, 1602-1603.)

Jim Gagarin was at Park and Ride, a parking lot across Pacific
Highway from the Five Star lot. (XXIV RT 1570, 1678.) He had retrieved
his car around 12:30 a.m. and was stopped at Park and Ride’s exit booth,
which was manned by Michael Mackey. (XXIV RT 1678; XXV RT 1734-
1736.) Gagarin had just stepped out of his car when a series of muffled
pops came from the direction of the Five Star lot. (XXIV RT 1678-1680,
1683; XXV RT 1734-1736.) Gagarin was alarmed, but Mackey dismissed
it as firecrackers. (XXIV RT 1679; XXV RT 1738-1739.)



Almost immediately, however, a number of “very, very loud” reports
issued from the Five Star lot. (XXIV RT 1683; XXV RT 1738-1740.)
Both Gagarin and Mackey saw a dark van leave the lot. (XXIV RT 1680-
1681; XXV RT 1738-1739.) Seconds later three men ran toward them
from the direction of the Five Star trailer. (XXIV RT 1680, 1683-1684;
XXV RT 1743.) A passing driver noticed that two of the men were running
together, and a third appeared to be trying to catch up to them. (XXV RT
1779-1780.)

One man ran past the booth and kept going. (XXIV RT 1689.) He
was a white man of average height, and he had a firearm in his right hand.
(XXIV RT 1692.) The other two, farther behind, fired shots at something
and then ran up to the booth. (XXIV RT 1683-1684.) They were both
white men in dark pants or coveralls, wearing dark watch caps and nylons
over their faces, and one was notably shorter and stockier than the other.
(XXIV RT 1693, 1695, 1705; XXV RT 1746, 1755-1756.) He had a gun in
his hand. (XXIV RT 1694-1695.) He pointed it at Mackey and demanded,
“Give me the car.” (XXIV RT 1695; XXV RT 1746.) Although the man
wore a stocking over his face, the stocking did not distort his features,
which were “very discernible.” (XXIV RT 1696, 1724.) Mackey later
identified Young at the preliminary hearing as the shorter gunman, with
75% certainty. (XXIV RT 1722.)

The taller man had a gun, too; it was silver-colored, and he aimed it at
Gagarin. (XXIV RT 1696; XXV RT 1746, 1767.) Both Gagarin and
Mackey raised their hands in surrender. (XXIV RT 1696-1697; XXV RT
1743, 1767-1768) Gagarin, believing he was about to be executed, turned
away from the gun and said, “Take it.” (XXIV RT 1696; XXV RT 1743,
1748-1749, 1754-1755.)

The shorter man got into the driver’s seat of Gagarin’s car and opened

up the passenger door for his accomplice. (XXIV RT 1698; XXV RT



1743-1744, 1746, 1749.) They closed the doors, revved the engine, and
exited the lot, heading east on Sassafras Street, burning rubber. (XXIV RT
1669-1670;, XXV RT 1744, 1750-1751.)

As the gunmen pulled out, the dark van Gagarin and Mackey had seen
leaving the Five Star lot when they heard the gunshots pulled in.

(XXIV RT 1680-1681, 1700-1701, 1768-1769.) The driver asked if they
were all right and then told them that there had been shots fired at the Five
Star lot, and that he thought the shots had been aimed at him. (XXIV RT
1680-1681; XXV RT 1769.) Mackey called 9-1-1, but police cars were
already arriving while he was on the line with the emergency dispatcher.
(XXIV RT 1701-1702; XXV RT 1752.)

The van driver was Daniel Maman, Ms. Perez’s ride. (XXIV RT
1572, 1634-1636, 1640-1642.) He had arrived at the Five Star lot a few
minutes earlier and pulled up near the trailer just as two men were coming
out, one of whom, a mustached man of 5°7” wearing jeans, a white shirt,
and a stocking over his head, and armed with a revolver, aimed the weapon
at Maman and began firing. (XXIV RT 1644, 1647-1651, 1658, 1667-
1668.) Consequently, Maman had driven away immediately. (XXIV RT
1650-1652.) After telling Mackey what happened, however, he returned to
the Five Star lot because he saw police cars heading there, and told the
officers what he had seen. (XXIV RT 1654-1656, 1703.)

By the time the police arrived at the Five Star lot, Bowman had
already gbne into the office trailer to check on Perez, having handed over
the 9-1-1 call to Torkelson. (XXIV RT 1605.) He took only one step into
the employee lounge area before he found Teresa Perez face-down on the
ground in a growing pool of her own blood. (XXIV RT 1605.) Not far
from her lay the body of Jack Reynolds, the office manager. (XXIV RT
1579, 1605.) Both victims appeared to have suffered multiple gunshot
wounds to the back of the head. (XXIV RT 1605.) In the corner the safe,



to which only the managers knew the combination, stood open.
(XXVIIRT 2237.) Bowman touched nothing; he knew Perez and Reynolds
were dead. (XXIV RT 1606; XXVI RT 1905, 1912.)

San Diego Police Department Officers Michael Shiraishi, Deborah
Borders, and Chris Velovich arrived within minutes of Bowman’s 9-1-1
call. (XXV RT 1818; (XXVIRT 1971.) They found Perez’s and
Reynolds’s bodies on the ground, face-down with their arms above their
heads, which were surrounded by blood and brain matter. (XXV RT 1822,
1827; XXVIRT 1910-1912, 1959, 1978-1979.) Officer Borders checked
both victims for signs of life, but found none. (XXV RT 1821-1822, 1828.)

A homicide investigation team from the San Diego Police Department
responded to the scene. (XXVIRT 1839-1843; XXIX RT 2538-2539.)
They discovered that the telephone lines and computer power cord had been
cut. (XXVIRT 1902-1904, 1919, 1979, 1982-1984.) Two bullet casings
fired by the same Glock 9mm semiautomatic firearm (“Glock™) were found
on the ground, one near Perez’s arms and another by Reynolds’s head.
(XXVIRT 1915, 1918, 1934.) Four fired bullets were recovered: two .38
caliber revolver rounds, one from outside the trailer that appareritly had
~ been fired from inside, leaving a bullet hole in the trailer wall, and one from
the ground near Perez’s body; and two rounds near Reynolds’s body, fired
by the Glock. (XXVIRT 1918-1919.) Finally, a live 9mm round was
found under Perez’s body. (XXVIRT 1916, 1918.) There was gunshot
residue on Reynolds’s clothing, indicating he had been shot at close range.
(XXVIRT 1912-1914, 1999-2003.) Bullet holes in the carpet under the
victims’ heads indicated they had been shot while lying face-down.
(XXVIRT 1921.)

There were no signs of a struggle. (XXVIRT 1932; XXVII RT 2069;
XXVIIIRT 2310.) The Five Star operations manager testified at trial that

employees were trained to comply with robbers’ demands and not resist.



(XXVII RT 2243.) The same instructions were set forth in the employee
manual. (XXVIIRT 2243.)

An autopsy confirmed the victims died from gunshot wounds to the
back of the head. (XXVII RT 2064, 2070.) The nature of the wounds and
the position of the bodies were consistent with their having been shot in the
back of the head while lying face-down with their arms over their heads.
(XXVII RT 2064, 2073-2074, 2076-2079, 2092; XXVIHI RT 2320-2323.)
Perez suffered two gunshot wounds caused by a .357 magnum or .38
caliber Rossi revolver; one bullet exited her forehead above her right eye;
the other remained lodged in her skull. (XXVII RT 2033-2034; XXVII RT
2052, 2060; XXX RT 2682-2685, 2718-2720.) The revolver used to kill
her was the same one that fired the shot through the trailer wall. (XXX RT
2741.) She was 31 years old when she died. (XXVII RT 2033.)

Reynolds was shot twice with a Glock 9mm, both bullets exiting out
the right side of his face and head. (XXVII RT 2075, 2094-2095; XXX RT
2676-2678, 2706-2707.) Distinct star-shaped tearing around the entry
wounds, as well as soot from the gun barrel blast found deep within the
wounds themselves, indicated that the gunmen actually pressed the muzzle
of their weapons against the victims’ heads when they fired. (XXVII RT
2021-2027, 2056-2059, 2062-2063, 2065, 2084-2085, 2087; XX VIII RT
2324-2329; XXX RT 2714-2718, 2725-2726.)

Perez’s car was found parked in one of the spaces in the structure.
(XXVIRT 1886-1887.) There was a 9mm Glock cartridge on the ground
outside the car. (XXVI RT 1885-1887, 1890.) One of the car’s windows
was shattered and a door was ajar. (XXVIRT 1885-1888, 1890.) A bullet
was lodged in the driver’s seat, indicating that the passenger window had
been shot out, and the car key was upside down in the ignition. (XXVIRT
1885-1888, 1890-1891, 1928-1929.) A bank deposit bag coritaining $1,512

was recovered from the front passenger seat; a deposit slip in the bag



indicated a deposit of $2,547. (XXVIRT 1888, 1893, 1987; XXVII RT
2245-2246.) Also recovered from the cabin was a plastic bag containing
a roll of duct tape. (XXVIRT 1892-1894, 1993.) DNA taken from a hair
on the roll came from a man named Max Anderson. (XXVIII RT 2292,
2317; LXIV RT 6887-6888.)

Early the following day, July 19, 1999, Jim Gagarin’s car was
discovered less than a mile from the Five Star lot. (XXVI RT 1923-1925,
1929-1930; XXVII RT 2138, 2141-2143, 2148, 2152; XXX RT 2753.)
There was a 9mm bullet casing on the ground outside the car, and a Glock
brand 17-round capacity magazine containing twelve live 9mm cartridges
lay on the front passenger seat. (XXVIRT 1925.) Ballistics showed that
all of the 9mm casings from inside the trailer, as well as the casings
recovered from the ground outside of both Perez’s and Gagarin’s car, came
from the magazine in Gagarin’s car. (XXX RT 2696-2700.)

On July 29, 1999, a 9mm Tangfolio Witness semiautomatic firearm
(“Tangfolio”) loaded with Luger rounds was found in a car driven by a man
named David Rayhnoha. (XXX RT 2617-2622, 2628-2629.) The weapon
matched casings found outside the Five Star tfailer, but not those of the
bullets that had killed Perez and Reynolds. (XXX RT 2669-2676, 2683-
2684, 2693-2694.)

The case went cold. (XXIX RT 2539-2540.)

Three years later, on July 22, 2002, Detective Stephen McDonald, to
whom the case had been re-assigned, contacted Paula Daleo, Torkelson’s
girlfriend at the time of the robbery-murders. (XXVIII RT 2395-2397;
XXIX RT 2542.) Daleo admitted she knew more about the crimes than she
had told the police when interviewed shortly after the crimes. (XXIX RT
2542.) Daleo told Detective McDonald the following:

The day before the murders, Torkelson, who was then living with

Daleo, came home with four men: “Lil’ Jeff” and David “Wolf” Raynoha,



and two others, one of whom was a tall man with long hair—notable
because Torkelson, Lil’ Jeff and Raynoha were skinheads and therefore
wore their hair close-cropped. (XXVIII RT 2362-2364, 2367-2368, 2410-
2411.) Daleo did not know “Lil’ Jeff’s last name, but he and Torkelson
hung out often, and he had two distinct tattoos: one on his arm that said
“Nigger Thrasher” and another on his neck in the form of the hammer
carried by the mythical Nordic god, Thor. (XXVIII RT 2339, 2341, 2343-
2344, 2365, 2368-2369, 2396-2397; XXX RT 2746.) Within days of the
killings, Torkelson left town with “Lil’ Jeff” and a man named Jason
Getscher. (XXVIII RT 2378-2379, 2381-2385.) At trial, Daleo identified
Young as Lil’ Jeff. (XXVIII RT 2338.)

In June of the following year, by which time Daleo had broken off her
relationship with Torkelson, she attended a party at Young’s home.
(XXVIII RT 2366, 2388-2389.) There was general discussion, in which
Young participated, that Torkelson had planned the robbery, which was

-then was carried out by Torkelson, Young and Raynoha. (XXVIII RT
2390-2393, 2395, 2438.) Someone said the murders were the result of
Young being “trigger happy.” (XXVIII RT 2392-2393.) Young denied the
latter statement, but he did not otherwise deny involvement in the robbery
and murders. (XXVIII RT 2392-2393.)

At trial, Daleo explained that she did not come forward with the
information sooner because initially she still cared for Torkelson.
(XXVIIIRT 2378.) Also, he was an abusive and controlling man who
frequently threatened her with physical harm, and she was afraid he would
harm or kill her if she cooperated with the police. (XXVIII RT 2347-2348,
2377-2378, 2387, 2395.)

Based on Daleo’s information, Detective McDonald interviewed
Jason Getscher. (XXIX RT 2498, 2543-2545.) Getscher, a recidivist, was

then serving a term in Arizona State Prison, having been convicted most
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recently of forgery. (XXIX RT 2461-2462, 2497.) He admitted that he and -
Young had been friends since 1996 and that Young stayed with him shortly
before and immediately after the murders. (XXIX RT 1463-1464.)
Getscher explained that he and Young had met in prison (where he and
Young also befriended fellow inmate Max Anderson), and that Getscher,
being 10 years older and more experienced, tried to look out for Young in
prison and keep him out of trouble once he got out. (XXIX RT 2464-
2469.)

Getscher said Young introduced him to Raynoha and Torkelson
shortly after he got out of prison in 1998, and the men stayed with Getscher
immediately before the Five Star killings. (XXIX RT2465, 2468, 2470-
2472, 2479-2480.) While at Gestcher’s house, the men oftén discussed
robbing a business at which Torkelson was a security guard. (XXIX RT
2476-2478.) They left his house shortly before the robbery. (XXIX RT
2479.)

When they came back a few days later, Torkelson watched Young
closely and repeatedly warned him, “Don’t say anything.” (XXIX RT
2480.) Eventually, however, Young confessed to Getscher that he had shot
someone. (XXIX RT 2480.) He showed Getscher a burn on his hand that
he said resulted from trying to cover the gun barrel to hide the muzzle flash.
(XXIX RT 2484.)

At some point after the murder, Getscher found Young putting red
shoelaces in his boots. (XXIX RT 2483.) In the skinhead culture, red laces
symbolized having shed “enemy” blood for the cause of white supremacy.

(XXIX RT 2482.) Getscher took the laces from Young and told him he had

2 On re-direct, Paula Daleo also testified that red laces sometimes
meant “you have shed blood for the cause ....” (XXVIII RT 2449.)
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not earned the laces because he killed an “innocent victim” rather than an
enemy combatant. (XXIX RT 2483-2484.)

Getscher was afraid of being implicated in the robbery-murders.
(XXIX RT 2498.) He agreed to call Young from prison and get him to talk
about the Five Star robbery-murders while Detective McDonald recorded
the conversation. (XXIX RT 2498-2499, 2502-2504, 2556-2557.) As
a result of his cooperation, the state of Arizona reduced Getscher’s sentence
by half. (XXIX RT 2499, 2546-2547, 2552-2553.)

The first substantive conversation was on October 28, 2002. (VI CT
1274-1275; XXIX RT 2550.) Getscher called Young at home and referred
to the “stupid little stunt” and “escapade” that Young and two men named
“James and Max” had pulled two to three years earlier. (VI CT 1281,
1285.) Young did not deny involvement. (VI CT 1281, 1285.)

In the second conversation,3 on November 26, 2002, Getscher said he
was planning a bank heist with an easy target and a two-million-dollar take.
(VICT 1314-1315; XXIX RT 2550-2552.) He said he was putting together
a “crew” of three men and was willing to cut Young in on a job that would
net him “at least a quarter million,” but only on the condition that Young
told him “what happened before,” so that Getscher could be sure “it ain’t
happenin’ again.” (VI CT 1314-1315, 1317.) Getscher also said that
whoever “did it” on that last job would not be participating in the bank job.
(VICT 1317))

Young named the participants in the parking lot robbery as “James,”
James’s cousin “Max” and Young himself. (VI CT 1320.) He said James
planned the job, but poorly. (VICT 1316.) Youﬁg himself was nervous

* The second conversation technically consisted of two separate
conversations on the same day, one shortly after the other. (VIRT 1314.)
Respondent calls them collectively the second conversation for ease of
reference.
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and affected by “adrenalin.” (VI CT 1317.) Then he said, “It’s basically
just between me bein’ new at that stuff, my nerves goin’ and adrenaline.
I’m not well planned.” (VICT 1317.)

Getscher said, “I remember you comin’ back and freakin’ out that you
shot somebody[.]” (VICT 1317.) Young responded, “Uh-huh.” (VICT
1317.) Getscher asked Young if he remembered Getscher’s admonition of
“long ... ago” that money was not worth killing over. (VICT 1317.)
Young said he did. (VICT 1317.)

Young then described how he and the other robbers “covered up” to
prevent identification, but forgot to bring the materials to tie up the victims.
(VICT 1318.) Young said, “I was thinkin’ they’re gonna get away, fuck,

I don’t want to go down.” (VI CT 1321.) He said things began to get out
of hand, and then “it happened.” (VICT 1318.) Getscher asked, “...
[W]ell, who started it?” (VI CT 1318.) Young said, “I started it. [ was ...
the first one ....” (VICT 1318.)

Getscher reminded Young that he had contacted him to determine his
suitability for a “last final job.” (VICT 1318-1319.) Young responded that
he was simply telling Getscher what happened. (VICT 1319.) He
repeated, “I, I was the first one that fired.” (VI CT 1319.) He said he was
“not really” scared, but he was not thinking straight and his “adrenalin was
going.” Also, he was worried the victims would “be able to get up, and you
know ....” (VIRT 1319, 1332.) He explained that he experienced not as
much fear as an intense high, like “[g]ettin’ some kick-ass dope and
slamming it.” (VI CT 1334.)

Getscher said he was worried about trigger-happy accomplices on the
bank robbery he was planning. (VI CT 1337.) He asked Young if it was
Max who shot the woman duririg the robbery. (VICT 1337.) Young said,
“Nah, that was me.” (VICT 1337.) Getscher said, “That’s wrong bro.”
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(VICT 1337.) Then he laughed and told Young not to let it happen again.
(VICT 1337.) Young assured Getscher he would not. (VI CT 1337.)

Getscher asked, “... [W]hat in your head made you pull the trigger?”
(VICT 1320.) Young answered, “... [E]verything was just going wrong ...
[and] the next thing I know I did it. T don’t know. It kind of just
happened.” (VICT 1321.) Max fired his weapon after Young fired his.
(VICT 1321.) Young also fired at someone near a car and some men at
a “box thing” in the parking lot as he left the trailer because he thought one
of the men had seen him. (VI CT 1333.)

Young remarked that “from the time [they] hit the point of no return,
everything started ... falling apart.” (VI CT 1320.) The robbers were
supposed to flee together in one car but the key broke off in the ignition and
then everyone “basically started just to scatter.” (VI CT 1320.) Young
characterized the robbery as a “cluster fuck.” (VICT 1321.)

Getscher asked Young if he understood why Getscher had told him at
the time that he “didn’t earn [his] laces” from that robbery. (VI CT 1321.)
Young said he understood. (VI CT 1321.) He then assured Getscher that
although he had overreacted during the robbery because of “adrenalin,”
within a few days he was “like, cool” and no longer bothered by the event;
“Shit happens,” he said. (VI CT 1323.)

Young noted that he made very little from the robbery because “most
of the stuff got left behind.” (VI CT 1324, 1329.) He explained that they
failed to zip up the bag containing the money. (VI CT 1329.) Getscher
called Young an idiot. (VI CT 1329-1330.)

After the recorded calls, Young was arrested. (XXX RT 2756.)
When Detective McDonald played the recorded calls for Young, Young
remarked, “You heard it all[.]” (XXX RT 2756.)

Young has a tattoo on his arm that reads, “Nigger Thrasher.”

(XXX RT 2746-2749.) His neck is tattooed with Thor’s hammer.
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(XXX RT 2746-2749.) Youngis 5°6” or 5’77, weighs 160 pounds, and has
brown hair. (XXIX RT 1560.) Max Anderson is 6°2”, weighs 175 pounds,
and has brown hair. (XXIX RT 1562.) Raynoha is 6°, weighs 175 pounds,
and has red hair. (XXIX RT 2561.)

B. Penalty Phase
1. Prosecution’s case in aggravation
a. Circumstances of the crime

(1) Young’s active role in the robbery-
murders

Jason Getscher testified that he and Young came to know each other
during one of Getscher’s many stints in prison as a result of their self-
identification as “skinheads,” a kind of “brotherhood” based on the belief in
“white supremacy.” (LXI RT 6423-6428.) They also became friends in
prison with Max Anderson, although the latter was not a skinhead.
(LXIRT 6427-6429.) After prison, Getscher and Young spent a lot of time
with Anderson. (LXI RT 6436-6437.) They were all “good friends.”
(LXIRT 6438.)

In June or July 1999, Young introduced Getscher to Torkelson.

(LXI RT 6431-6432.) Through Torkelson, Getscher learned of the
existence of David “Wolf” Raynoha, whom Torkelson called his cousin.
(LXIRT 6433.) Getscher agreed to Young’s request to allow him and
Torkelson to live at Getscher’s house. (LXI RT 6440.) Young seemed to
“really like[]” Torkelson. (LXIRT 6440.)

Torkelson found work as a security guard and began “casing” the job
sites for a likely robbery, which he then discussed often with Young and
Anderson. (LXIRT 6441, 6445.) At some point, Torkelson, Young, and
Anderson began discussing a specific robbery. (LXI RT 6447-6449.)
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Torkelson mentioned that he knew the security guards’ routines. (LXI RT
6448.)

In Getscher’s opinion, Anderson was “hotheaded,” and Torkelson was
an “idiot.” (LXI RT 6449.) Getscher tried to dissuade Young from getting
involved in the robbery because he feared it would go wrong with
Torkelson and Anderson on board. (LXI RT 6449.) He told Young he
could stay with Getscher for free until he got on his feet. (LXI RT 6449-
6450.) Young would not be dissuaded, however; he wanted his own money
and was “determined” to get it by means of the robbery. (LXI RT 6449-
6450.)

Getscher also tried to convince Anderson to abandon the scheme by
warning him that Torkelson could not be relied upon to plan a job properly.
(LXIRT 6452.) Anderson did not take the advice; instead, he supplied the
weapons for the job. (LXI RT 6452-6453.) He carried a Ruger 9mm, and
he gave Young a .357 magnum revolver. (LXIRT 6452.) Anderson,
Torkelson, and Young then left Getscher’s house with their guns loaded.
(LXIRT 6453.)

They came back shortly after the murders. (LXI RT 6454.) Young’s
hand was burned. (LXIRT 6454.) He told Getscher, “It all went wrong.”
(LXIRT 6454.)

Not long afterward, Getscher found Young trying to put brand-new
red laces in his boots. (LXIRT 6454-6456, 6460.) Young told Getscher he
had stopped to buy them on the way back to Getscher’s house from
San Diego. (LXI RT 6455-6456, 6459.) Red laces are a badge of honor in
" the skinhead culture, reserved for those who have “dr[awn]the blood of an
enemy.” (LXIRT 6455.) Getscher explained at the penalty trial,

... [T]he way that it’s understood for the red laces, is like a time
of war or a battle with this person. You don’t run up, sneak up
on somebody and shoot them. That’s not how we’re supposed
to work. If ... for example, you kill somebody during a prison
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riot, it’s an enemy; you earned them, like, face-to-face battle. Or
if ... you’re a skinhead on the street and some Mexican guy starts
a fight with you because he’s a gangbanger and he sees you’re

a skinhead ....

(LXIRT 6459.)

Getscher took the laces away and told Young he had not earned them
because the laces were only for killing “nonwhite” “enemies.” (LXIRT
6458.) Young responded, “Oh, I earned them. I earned them. It was
a Mexican.” (LXIRT 6461, 6577-6578.) He seemed proud of what he had
done and wanted to notify other members of the skinhead movement of his

accomplishment. (LXI RT 6462-6463, 6577-6578.)

(2) The nature of the crime

Officer Deborah Borders testified that she still remembered the scene
inside the trailer “vividly” eleven years after the fact. (LVII RT 5678-
5679.) Both victims were found facedown in their own blood. (LVII RT
5680-5681.) The positioning of the bodies suggested a deliberate
execution. (LVIIRT 5679.) There was so much brain matter splattered
outside Reynolds’s head that Officer Borders did not even bother to check
his pulse. (LVII RT 5682.) The murders were among the “coldest” she had
witnessed in over a decade of policework. (LVII RT 5667, 5679.)

Officer Borders’s partner, Michael Shirfaishi, confirmed that the
victims’ bodies were facedown with their hands above their heads.

(LVII RT 5696-5697.) The scene was grisly; as with Reynolds, Perez’s
brain was coming out of her head. (LVII RT 5697.) He described the
murders as “horrific.” (LVII RT 5696.)

Forensic Evidence Technician Denys Williams and Criminalist Tanya

Dulaney also testified consistently to the position of the victims’ bodies.

(LVII RT 5745, 5787-5789; LVIII RT 5863, 5879.) Williams was
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“sad[dened]” and “shock[ed]” by what he saw. (LVII RT 5785, 5787-
5789.) Dulaney added that the victims appeared to have assumed their
prone positions before they were shot repeatedly point-blank in the back of
the head. (LVIII RT 5879-5880, 5885-5894, 5907-5908.) Both Williams
and Dulaney noted that the robbers cut off the victims’ means of

summoning help. (LVII RT 5790-5791, 5882.)

(3) The impact of the crime on others
(a) Family
i) Perez

Teresa Perez’s mother testified, “[Teresa] was everything for me.”
(LXIV RT 6952.)

The family had gone to Sea World the day Teresa® was killed and did
not get home until after midnight. (LXIV RT 6953.) It was upon returning
from the amusement park that they received the news of Teresa’s murder.
(LXIV RT 6953.) The juxtaposition of the happy day and the terrible
news—especially given the horrific nature of Teresa’s death—made the
blow especially hard. (LXIV RT 6953.)

The impact of Teresa’s death on the family was “impossible to
describe.” (LXIV RT 6955.) It was “drastic, tremendous, impossible to
believe.” (LXIV RT 6955.) Mrs. Perez said, “I died along with her. I’'m
dead, but living. I don’t have peace or tranquility. My life is over.”
(LXIV RT 6955.)

Teresa Perei’s sisters and their children loved Teresa. (LXIV RT
6957-6958, 6977.) She was happy, generous, and caring. (LXIV RT 6957-

4 Respondent refers to Teresa Perez as Teresa and Jack Reynolds as
Jack to avoid confusion when discussing family members’ testimony.
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6958, 6970, 6977.) Everyone missed her terribly. (LXIV RT 6958, 6975-
6976, 6977-6978.) When Teresa’s sister, Elsa Perez, found out what
happened, she became hysterical. (LXIV RT 6974.)

Joe Bravo, who married into the Perez family, described the family as
“devastated” by the loss of Teresa (LXIV RT 6981.) Years after the
murder, a deep and lingering sadness still prevented celebrations and
gatherings in a family that once was lively and social. (LXIV RT 6981-
6982, 6982-6983.) His wife had become given to sudden crying bouts.
(LXIV RT 6983.) Even Bravo, a former Marine, had trouble coping with
the “emotional impact” of Teresa’s death. (LXIV RT 6983.)

ii) Reynolds

The impact of Jack’s death on his children was severe. (LXIV RT
6998.) Jack’s daughter, Christina, and son, Jason, who enjoyed a “special”
relationship with their father, were 15 and 12, respectively, when he was
murdered. (LXIV RT 6998, 7005.) Christina was despondent after her
father’s death, and at the funeral said that her father had been “her world,”
and that once he was gone, she just “didn’t care anymore.” (LXIV RT
6999.) From then on, she “just completely gave up. Self-destructed.”
(LXIV RT 7012.) She died in a car crash less than an hour after she
turned 18. (LXIV RT 7012.)

Telling Jason about his father’s death was “horrid” and “terrible.”
(LXIV RT 7012.) The boy has had mental problems and since the murder
of his father “just cycles over and over and over again in and out of
custody.” (LXIV RT 7012.)

Jack’s death also devastated other members of the close-knit family.
His older brother, James, a 28-year Army veteran, explained that Jack was
proud of and enthusiastic about his job as the manager of Five Star Parking,

and that with it, he really seemed to be “pointing [him]self toward
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something.” (LXIV RT 6989.) Jack took the job seriously and told his
older brother he intended to do it well. (LXIV RT 6989.)

Although the Reynolds siblings grew up in San Diego, everyone but
Jack later moved away. Thus, after their father died, the family relied on
Jack to look after their mother. (LXIV RT 6985, 6988.) Jack was also
loving to his own children. (LXIV RT 6988.) He was good to James, too,
and in the years shortly before his death taught James how to fish as a way
to help James cope with his stressful job. (LXIV RT 6987.) Jack’s desire
to help people also motivated him to become active in his church.

(LXIV RT 6989-6990.)

James’s children “loved [Jack] to death.” (LXIV RT 6992.) He
played with them “like a child.” (LXIV RT 6992.) They were very upset
by his death. (LXIV RT 6992-6993.)

When James found out Jack has been shot and killed, he was “in
shock.” (LXIV RT 6991.) He felt responsible for his Jack’s death because,
as a highly trained soldier, he felt he should have been able to prevent it
somehow. (LXIV RT 6993.) Over the course of time, he began to
experience severe emotional distress. (LXIV RT 6993.) Finally, he
underwent psychological counseling and was placed on medication.
(LXIV RT 6993.) He improved but still missed his brother very much.
(LXIV RT 6993-6994.) Delivering the news of Jack’s death to their mother
was “probably the toughest” thing he had ever done in his life. (LXIV RT
6991.)

Jack’s sisters also testified to his loving, caring, and fun nature and to
the closeness of the siblings’ relationship and his important role in the
family. (LXIV RT 6995-6996, 6998, 7003.) His death brought on “a
sadness that just never goes away.” (LXIV RT 6999.) His murder robbed
them of their sense of joy and security. (LXIV RT 7000.)
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Jack’s eldest sister, Carol, explained how, upon their father’s death,
she and Jack made a pact that the two of them would look out for their
mother. However, Carol had to move away due to her husband’s job
situation, so it fell to Jack to care for the mother, and he did so reliably.
(LXTIV RT 7008-7009.) This was exemplary of Jack’s personality in
general, as was his active involvement in the family church’s outreach
ministry to the homeless. (LXIV RT 7007-7008.) Carol was especially
affected by Jack’s death because her own son was dying at the time from
Gulf War syndrome (he died three weeks after Jack). (LXIV RT 7005-
7006.)

Jack’s mother testified that she relied on Jack for companionship and
physical assistance. (LXIV RT 7014-7017.) Jack brought her joy and
comfort. (LXIV RT 7018-7020.) She was “simply devastated” by his
death. (LXIV RT 7025.) After Jack’s death, her health declined and she
was forced to move to Texas. (LXIV RT 7024.) There is a “big hole in
[her] life” now, and she thinks about Jack every day. (LXIV RT 7021.)

(b) Victims, witnesses & others
impacted by the crime

Kendrick Bowman described Perez as enthusiastic about her work and
“nice, easy to get along with.” (LVIRT 5512.) He said Reynolds was
a good manager. (LVI RT 5513.) Bowman feared for his life and the life
of his coworkers during the robbery, and he was “traumat[ized]” by what he
witnessed. (LVIRT 5537, 5541, 5544, 5549.) The scene he saw in the
trailer looked like an “execut[ion],” with blood still running from the
victims’ heads. (LVI RT 5547-5548.) He could not sleep for days after
seeing the carnage, and the event still “interfered with [his] life ... a lot” by
the time of trial. (LVIRT 5551.) He was absolutely certain that the red-

haired man who robbed him was not among the gunmen who shot and
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killed Perez and Reynolds because the man was still guarding Bowman
when the shots were fired inside the trailer. (LVI RT 5540-5542, 5569-
5571.)

Daniel Maman described Perez as “always happy.” (LVIRT 5582.)
He cared for her, and her death would affect him for the rest of his life.
(LVIRT 5596.) He was certain that the man who fired at him was about
5°7 and armed with a revolver. (LVI RT 5588-5590.)

Mackey feared for his life when the “shorter, st[oc]kier” gunman—
whom he identified at trial as Young—pointed the weapon in his face.
(LVII RT 5645-5647, 5658.) Time seemed to slow down; the ordeal was
“surreavl” and “traumatic.” (LVII RT 5647, 5651, 5654.) He relived the
experience when he returned to work, and the fear of being robbed again
always “loomed” over him. (LVII RT 5654, 5659.)

Michael Gagarin believed he was about to be shot in the head during
the carjacking by the taller of the two carjackers. (LVII RT 5719-5720.)
He was on a medication to thin his blood, and worried that he would bleed
to death if wounded. (LVII RT 5719.) When the shorter gunman aimed his
weapon at Mackey, Gagarin believed Mackey was about to die, and
Gagarin was about to witness the execution. (LVII RT 5721.)

Gagarin explained that although he used humor occasionally during
his 9-1-1 call, it was merely his way of trying to deal with a “really tough”
situation. (LVII RT 5726.) In actuality, he did not feel humorous at all; he
felt only relief at not having been shot, and anger that he was nearly
murdered when he had a family to care for. (LVII RT 5728.) Also, he was
deprived of essential heart medication that had been inside the car, and
a police officer had to drive him to a pharmacy. (LVII RT 5729.)

The crimes have had a lasting impact on Gagarin’s life. (LVI RT
5732.) He was no longer the “relaxed” persbn he used to be. (LVIIRT

5732.) He had several procedures performed on his heart after the
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carjacking, and he believes they were necessitated by the stress he suffered.
(LVII RT 5732.) The procedures limited his ability to travel, on which his
job depended. (LVIIRT 5708-5709, 5732.)

The Five Star lot owner, Paul Chacon, had known Jack Reynolds
since boyhood. (LIX RT 6011-6012, 6020-6021.) He considered Reynolds
family. (LIXRT 6021.) Reynolds was personable and well-liked, and
Chacon had confidence in his character. (LIX RT 6024.) Chacon was
happy to have Reynolds working for his company. (LIX RT 6021-6022.)

Chacon described Perez as “very, very friendly” and “quick to smile.”
(LIX RT 6024.) Customers liked her and she was a valuable asset to the
business. (LIX RT 6024, 6038.) Chacon’s other manager agreed with
these assessments. (LIX RT 6038.)

Chacon remembered well the night that Reynolds and Perez were
murdered. (LIX RT 6024-6025.) He recalled the exact date because he
was on an anniversary getaway with his wife when one of his employees
called him in the dead of night and said, “Something wrong, very wrong
happened at Park, Shuttle & Fly. You need to get there right away.”

(LIX RT 6025.)

Chacon still found it “very, very hard” to discuss the event nearly
a decade after the fact. (LIX RT 6026-6027.) It was “very traumatic.”
(LIX RT 6026.) He felt a “tremendous responsibility” toward the families
and paid for both Perez’s and Reynolds’ funeral services. (LIX RT 6027.)

The parking company’s operations manager, Steve Simmons, was
similarly affected by the tragedy. In his particular role in the company, he
worked closely with the employees. He testified that Perez’s and
Reynold’s death were “extremely difficult.” (LIX RT 6053.) He said,

As you can seg, it’s still very, very heavy. It’s six, seven years
ago, but it’s without a doubt the most difficult situation I’ve ever
been put through in my life. Very emotional. I knew both of
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these people very well. I hired Teresa; [ knew Jack; and it was
devastating.

(LIX RT 6053.)

Other Five Star employees also testified to Reynolds’s pleasant and
forthright manner, as well as his reliability, to Perez’s friendly and
respectful demeanor, and to their horror upon learning of what had
happened and their nervousness and fear upon returning to work at the
parking lot. (LIX RT 6066-6069, 6072; LX RT 6180, 6190-6191, 6218,
6224, 6226; LXIV RT 6946-6950.) One such co-worker, Emma Prince,
developed paranoia, and another, Dawn Zaczkiewicz, had to be put on
medication and undergo counseling. (LIX RT 6236.) She had difficulty
testifying about the matter. (LIX RT 6235-6238.) She recalled how
Reynolds had shown her snapshots of his children and expressed his love
for them. (LIX RT 6237-6238.)

Anna Arciniega was Perez’s roommate. (LXIV RT 6941-6942.) The
two were good friends. (LXIV RT 6942-6943.) Arciniega had come to this
country on her own, and she looked on Perez as a sister, and even a mother.
(LXIV RT 6942.) To Arciniega, Perez was “wonderful” and a “very
special person” who “always looked for the positive.” (LXIV RT 6944.)
Losing Perez was like losing her only family. (LXIV RT 6944.)

Evangelina Alvarez also was close friends with Perez. (LXIV RT
6962-6963, 6965.) They went dancing together, attended church together,
and shared many heartfelt talks. (LXIV RT 6962-6963, 6965.) The two
worked together at a job with “difficult hours” until Alvarez got hired at
Five Star Parking and convinced Perez to join her. (LXIV RT 6964.)
When she heard the news of Perez’s murder, Alvarez could not take it in.
(LXIV RT 6966.) Later, seeing Teresa’s corpse in a casket was “horrible.”
(LXIV RT 6966.) She felt guilt over Perez’s death because she had helped
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her to get the job at Five Star Parking. (LXIV RT 6967.) She missed Perez
very much and regularly visited her gravesite. (LXIV RT 6967.)

b.  Prior crimes & violent criminal activity
(1) Attempted bank theft

Haleigh Roner was a bankteller in Mesa, Arizona, in July 1999 during
the time that Young and Torkelson were living in nearby Tempe with Jason
Getscher. (LXI RT 6401-6402, 6422-6423, 6426, 6432.) On July 12,

1999, a roughly 5°7,”, stocky man with a “buzz” hair cut carrying
identification in the last name of Young and matching that person’s DMV
photo tried to cash a check for $950 from a local business called The
Scooter and ATV Shop. (LXI RT 6404-6405, 6408.) The man seemed
nervous and his hands were shaking. (LXI RT 6412.)

Because the check was for over $500, Roner went to get permission
from her supervisor to cash it. (LXI RT 6404-6405.) In fact, the supervisor
was already in the process of investigating a similar check from the same
business that has just been presented by another man in the bank. (LXIRT
6404-6406.) The signature on neither check matched the account holder’s
signature. (LXI RT 6406.) The supervisor contacted the account owner,
who did not recall having written the checks. (LXI RT 6407.) The
supervisor called the police. (LXI RT 6407.)

The two men appeared to be together. (LXIRT 6410.) They spoke to
one another while at the counter. (LXI RT 6410.) Roner and the
supervisor tried to delay them by pretending they were awaiting approval of
the transactions, but the men left together with their checks. (LXI RT
6410-6412.) These events were recorded by the bank’s video surveillance

system, and still photographs taken from the video of the man named
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Young were identified by Roner and shown to the jury. (LXIRT 6403,
6408-6409, 6413-6414, 6418.)

Jason Getscher testified that at some point in mid-July 1999, Max
Anderson burglarized The Scooter and ATV Shop, which was just down
the street from Getscher’s house. (LXI RT 6442-6443.) He told Getscher
that he stole an ATV and some checks. (LXI RT 6443.) Getscher believed
Anderson gave the checks to Young and Torkelson. (LXI RT 6558.)
Shown the still photos from the surveillance camera of the bank where
Ms. Roner worked, Getscher identified Young and Torkelson. (LXIRT
6443-6444.)

(2) Assault with deadly weapon on fellow
inmate

During trial, Young was incarcerated at the George Bailey Detention
Facility. Robert Harger was housed there at the same time. (LXII RT
6717, 6752-6753.) On Christmas Eve of 2004, Harger was awoken by
a trusted jailhouse friend who told him that they had to attend a “white”
meeting. (LXII RT 6720-6723.)

Harger was not a skinhead. (LXII RT 6722-6723.) The skinheads
considered themselves superior to non-member Caucasian inmates, and
they ran the Caucasian inmates in the jail. (LXII RT 6722-6723.) But
since the meeting was a general “white” meeting, Harger was to attend.
(LXII RT 6722-6723.)

Harger followed his friend to the designated cell, which was occupied
by five Caucasian men, including Young, whom Harger recognized as the
“shot caller” for the Caucasian inmates. (LXII RT 6724-6726, 6746-6747,
6749, 6753.) Young was one of only three men in the 67-man module
required to wear special green clothing instead of the standard blue to

indicate to staff that he represented a heightened risk (the other two were
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a Mexican man and Harger’s friend). (LXII RT 6725, 6747, 6749, 6753,
LXIII RT 6847-6848.)

After bringing Harger to the cell, Harger’s friend announced that he
had to go take a shower, and then left abruptly. (LXII RT 6724.) Harger’s
sense that something was wrong came too late; a fist exploded in his face,
spinning him around and knocking him to his knees, whereupon the other
men in the cell fell upon him, kicking and beating him while he curled into
a fetal position. (LXII RT 6724-6728.) Young joined in the fray as soon as
Harger fell to the ground. (LXII RT 6728-6729, 6750.)

Harger was kicked in the face and sides; he also felt blows “up and
down [his] whole back.” (LXII RT 6728.) As the inmates beat Harger,
they called him a “rat piece of shit” and said they were going to kill him.
(LXII RT 6729.) Harger believed they meant it, so he stood up and tried to
fight back. (LXIIRT 6729.)

Instead of beating him, the men suddenly ceased their attack and
stared at him. (LXII RT 6729.) Harger was confused; he backed out of the
cell and said, “What the hell is going on?” (LXII RT 6729-6730.) Then he
looked down at his sides and saw “there was blood coming from [him]
everywhere.” (LXII RT 6729.) It was only then that he realized he had
been stabbed. (LXII RT 6730.)

Harger made it to a nearby call box, where he summoned the help of
a deputy. (LXIIRT 6730.) He passed out on the ground as the deputy was
trying to walk him to the medical facility. (LXII RT 6731-6732.) Harger
had to be transported to the trauma unit of a nearby hospital by helicopter.
(LXIIRT 6732-6733.)

He had sustained 17 puncture wounds to the shoulder, back, sides, and
an arm. (LXIIRT 6733, 6739-6740.) His left lung collapsed, his spleen
was punctured, and he suffered muscle damage. (LXII RT 6734.) He was
hospitalized for several days. (LXII RT 6734-6736.) His condition was so
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poor that even after he was discharged from the hospital, the state prison
would not accept custody of him because he fainted while awaiting
transport from the hospital. (LXII RT 6736.)

The assailants also broke off several of Harger’s teeth. (LXII RT
6735.) One of the broken teeth later abscessed, requiring a subsequent
hospitalization. (LXII RT 6737.)

Harger refused to assist in the law enforcement investigation of the
attack for fear of being murdered in retaliation. (LXII RT 6738.) He only
agreed to cooperate once he was released from custody a little over five
months later. (LXII RT 6737.)

Harger believed Young and the other assailants meant to kill him, and
he was scared. (LXII RT 6735.) Gainfully employed and married with
a family by the time of trial, he said the incident changed his life. (LXIIRT
6735, 6737.) He continued to suffer from recurrent ear infections and
muscle spasms, and he was missing several teeth. (LXII RT 6737.)

Three months befo‘re the attack on Harger, a hand-made metal
stabbing implement (“shank”) fashioned from a pair of glasses was found
in Young’s cell, hidden among some pencils. (LXII RT 6753-6756.)
Immediately after the attack, two more substantial shanks were found just
outside Young’s cell, on and under a maintenance cabinet. (LXIII RT
6808-6810, 6814-6828.) One was made from a one-pound solid steel bar
that had been stolen from the mess hall food carts one week earlier; the
other from a fiberglass broom handle. (LXIII 6814-6828.) Another of the
roughly foot-long metal shénks was found inside of a sock wedged between
the ceiling and the top of a maintenance cabinet next to the cell
immediately below Young’s. (LXIII RT 6815-6821.)

Two days later, a secondary search of Young’s cell revealed yet
another such steel shank, this time wrapped in an apparently-blood-stained

towel and wedged into a sink cavity. (LXIII RT 6858-6865, 6868, 6871-
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6872.) Young admitted the shank was his. (LXIII RT 6873.) He claimed
he used it for self-protection. (LXIII RT 6874.)

(3) Aggravated assault on elderly victim

Detective Stephen Wolf of the Lake Havasu, Arizona, Police‘
Department testified about an assault Young and his friends committed on
a Black man named Lee Alvin in 1992. (LXIV RT 6894-6905.) At that
time, Lake Havasu was a sleepy town on the California/Arizona border.
(LXIV RT 6895-6898.) Only one or two establishments stayed open
24 hours, and Mr. Alvin’s convenience store was one of them. (LXIV RT
6897-6898.) Detective Wolf knew Mr. Alvin personally, and found him to
be a “really, really nice person.” (LXIV RT 6898.)

One night, on September 9, 1992, while working the graveyard shift,
Detective Wolf received a radio call of a robbery in progress at Mr. Alvin’s
store. (LXIV RT 6898.) Detective Wolf knew there was a dark alley next
to the store that the robbers might use to escape. (LXIV RT 6899.) He
rushed to the spot and caught one of them. (LXIV RT 6899-6900.) The
robber said he had accomplices. (LXIV RT 6900.)

Detective Wolf went to Mr. Alvin’s store, where he found the “elderly
gentleman” (he was 70 or 71 at the time) holding a bloody towel to his head
while paramedics treated him. (LXIV RT 6898, 6900-6901, 6916.)

Mr. Alvin told the detective that he had been ambushed by three young men
as he came out of a storeroom, and one of the men struck him on the head
with a rock. (LXIV RT 6901.) It seemed to Detective Wolf a “brutal”
crime. (LXIV RT 6905.)

Further investigation revealed that Young was one of the accomplices.
(LXIV RT 6902.) Detective Wolf was there when Young was brought into
the police station a few hours after the robbery. (LXIV RT 6902, 6908.)

The detective remembered Young and his demeanor particularly because
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Young had a distinct tattoo: the word “thrasher.” (LXIV RT 6903.)
Young appeared “cavalier” about what he had done. (LXIV RT 6902.) He
showed no remorse. (LXIV RT 6902.)

Likewise, when Young was interviewed by the probation department,
he was “indifferent.” (LXIV RT 6927.) He characterized the robbery as
nothing more than a “job.” (LXIV RT 6927.) He specifically said that he
felt no remorse and asked to be sentenced to prison and not to be placed on
probation with all of its terms and conditions because he did not want
a probation officer “looking over [his] shoulder.” (LXIV RT 6929-6930.)
The probation officer assessed Young as “callous and uncaring.”

(LXIV RT 6939-6940.)

Mr. Alvin’s son, Stephen Alvin, testified that when he saw his father
shortly after the robbery, his father had a two-inch “gash” on his head that
had been sutured. (LXIV RT 6917.) In the weeks and months after the
robbery, his father declined; whereas previously he had been active and
social, he became fearful, sedentary, and withdrawn. (LXIV RT 6918-
6920, 6923.) Stephen’s mother, Mr. Alvin’s wife, suffered greatly by
essentially losing her life’s companion. (LXIV RT 6920.) Later, Mr. Alvin
developed cancer at the site of the scar that formed over the head wound.

(LXIV RT 6920.)

2.  Defense case in mitigation

Young’s various family members testified that Young’s father
separated from his mother when the boy was only two. Thereafter, Young
had little contact with the father’s side of the family. (LXV RT 7039-7041;
LXVIRT 7126-7128, 7154, 7169-7171.) Young struggled as a boy and
had a learning disability. (LXVIRT 7155-7156, 7205-7206-7207.) He was
a follower. (LXVI 7133))

30



When Young rejoined the family at the age of 12, he seemed to have
a hard time fitting in. (LXV RT 7041; LXVIRT 7128, 7157-7158, 7172-
7173.) Moreover, when he was nine years old, he may have been sexually
molested by an older cousin who threatened to kill him if he revealed the
abuse. (LXVIRT 7171-7172, 7208-7209.) Nonetheless, he stayed in
regular contact with his grandmother and always asked for family news and
photographs while he was incarcerated. (LXV RT 7041, 7046, 7049-7051.)

Young was a “good” and “kind” man loved by his nieces and
nephews; he became an exceptionally loving and devoted father to his own
son, Odin, as well as to his girlfriend’s child by a previous union; and he
learned a respectable trade after prison. (LXV RT 7043-70435, 7051;
LXVIRT 7132, 7160-7161, 7222; LXVII RT 7350-7359, 7361-6363.)
Young accepted responsibility for crimes he had committed in the past.
(LXV RT 7048-7049.) He was “not a violent person.” (LXVIRT 7224.)
Moreover, regarding the crimes charged in this case, even if Young did not
get the death penalty, he “was never going to leave prison.” (LXV RT
7051; LXVIRT 7160.) His family was “confused” by his racist tattoos
because he “was never really racist” to their knowledge. (LXVIRT 7179.)

Young’s mother testified that his father began giving him alcohol as
an infant. (LXVIRT 7196.) When Young was 14 or 16 months old,.his
father got him so drunk on wine that he could not walk propetly.
(LXVIRT 7199.) Later, appellant’s father introduced appellant to drugs as
an adolescent. (LXVIRT 7212.)

The father verbally and physically abused the mother, which is why
she left him. (LXVIRT 7197.) Thereafter, the father only “rarely” visited
and provided for Young. (LXVIRT 7199.) Young began getting into
trouble and stealing from his mother in his teens. (LXVIRT 7214.) He
was treated briefly for psychological problems. (LXVIRT 7216.) Later,
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he was sent to a drug rehabilitation center but ran away and hitchhiked to
his father, who turned him in to the police. (LXVIRT 7214-7215.)

Young’s mother had multiple children by different fathers. (LXVIRT
7200-7201.) One of them, Marcus, was very close to Young. (LXVIRT
7201-7202, 7218.) Marcus was half Black. (LXVIRT 7201.) Young did
not appear to have any problem with Marcus’s ethnicity. (LXVI RT 7202.)
The mother had never known Young to have any racist views until after he
was incarcerated in Arizona state prison. (LXVIRT 7218-7219, 7247.)
She acknowledged, however, that appellant and his girlfriend appeared to
be raising their son around racist beliefs and paraphernalia. (LXVIRT
7246-7248.)

A family therapist testified that Young suffered from inconsistent
discipline by an overburdened mother. (LXVIII RT 7420-7421.) He had
low self-esteem because he had a “significant” learning disability with
respect to reading and math. (LXVIII RT 7421, 7444.) He was bullied
because he was short. (LXVIIIRT 7421.) He is a “follower” who is
“highly susceptible to the influence of others.” (LXVIII RT 7444.)

The therapist also testified that when Young was molested by the
cousin, his mother initially “tried to sweep it under the rug,” although she
eventually put him in counseling. (LXVIII RT 7422.) Sexual molestation
is a “serious impediment” to development. (LXVIII RT 7423.) It caused
Young to feel pain, confusion, and anger. (LXVIII RT 7423-7424.) He
“acted out” his frustrations by doing things such as stealing Girl Scouts’
money from his mother. (LXVIII RT 7431.)

The alcohol Young’s father gave him starting in infancy also could
have retarded his development and fostered his later problems with
substance abuse. (LXVIII RT 7425.) The therapist believed Young
suffered from depression and on one occasion cut his wrist. (LXVIIIRT

7428.) He felt like an outsider in his family, which was one of the reasons

32



he became a skinhead and covered his body with racist tattoos: to achieve
a sense of belonging. (LXVIII RT 7429, 7436.) Self-preservation in prison
was the other, primary, reason. (LXVIII RT 7438.)

The therapist also testified about what it means to be a skinhead. She
said skinhead doctrine includes not only “negative” aspects, but also
“honor, respect, [and] loyalty.” (LXVIII RT 7442.) She explained that it
was a kind of “misguided” effort to protect the “poor little guy.”

(LXVIII RT 7442.)

The therapist characterized Young as a loving and responsible father
to his son and stepchild. (LXVIII RT 7446.) She noted that he continues to
parent them from jail. (LXVIII RT 7447.) She also acknowledged,
however, that he had renewed his skinhead activity while in custody.
(LXVIII RT 7448.) Nonetheless, she believed Young had “learn[ed] from
his mistakes.” (LXVIII RT 7448.)

The therapist was not a medical doctor, psychiatrist, or psychologist.
(LXVIII RT 7460.) She only testifies for the defense in cases involving the
death penalty. (LXVIII RT 7469-7470.) She admitted Young told her he
had been physicélly violent on many occasions, and that he acted out of
anger and fevenge. (LXVIII RT 7483.) She also acknowledged having
seen documents in which Young claimed skinhead membership since 1989.
(LXVIII RT 7485.) And she acknowledged that Young was reported to
have been the aggressor in violent encounters while in custody for this case,
and that he committed “a number” of both major and minor violations
while in prison in Arizona. (LXVIII RT 7493, 7498-7499.) Finally, she
acknowledged test results showing Young had an average intelligence
quotient. (LXVIII RT 7503.)

A woman who runs a foundation for children whose parents are
incarcerated testified that even parents who are imprisoned for life can have

a positive and meaningful relationship with their children. (LXVIRT
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7077-7079, 7095.) A representative of the welders’ union Young joined
sometime after the murders testified that Young was a “nice guy” who
appeared to get along peaceably on the job with people of different
ethnicities, was a dependable worker, and never failed a job-related drug
test. (LXVIRT 7100-7108.) A fellow welder who had never actually
worked with Young but carpooled with him testified that Young was hard-
working and “just a very nice person.” (LXVIRT 7122, 7125.) She had
never heard him make racist remarks; on the contrary, when a foreman
made a racist remark, Young joined the others in denouncing the conduct.
(LXVIRT 7122-7123.)

A convicted felon and fellow “neo-Nazi” skinhead who participated in
the beating and stabbing of Harger also testified in Young’s behalf.

(LXVII RT 7272-7277, 7301.) Aaron Beek was in custody at the time of
trial, serving sentences for multiple bank robberies, as well as for his part in
the attack on Harger. (LXVII RT 7261, 7264-7271.) He had pled guilty to
armed assault against Harger after prison officials confiscated a contraband
inmate-to-inmate note (“’kite”) shortly after the Harger stabbing in which
Beek said he stabbed a man 14 times. (LXVII RT 7264-7267.)

Beek testified that he was the only person who physically attacked
Harger, that everyone else remained outside the cell, and that Young was
not there at all. (LXVIIRT 7271-7272, 7287-7288.) However, he also
admitted authoring a letter in which he said he pled guilty to the assault to
“take the charges off ... [his] comrade Jeff.” (LXVIIRT 7271, 7287.)

Beek also claimed to have authored another letter confiscated by jail
officials, despite the fact that it bore Young’s signature and was posted by
Young in an envelope bearing Young’s name. (LXVIIRT 7261, 7277-
7278, 7285.) The letter, written in the first person, bragged about being
a member of the “American Front” and the “shot-caller” for the Caucasians

in the jail, detailed Young’s many racist tattoos, and professed Young’s
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love for Beek. (LXVIIRT 7279-7282.) On cross-examination, Beek
downplayed the American Front as a barbecuing club for white people,
denied that he and Young were best friends, and claimed he “miswrote”
when he called Young the shot-caller. (LXVII RT 7279-7280, 7282.)
Regarding the skinhead culture in general, Beek explained it was “just

a way to bring people together[,]”” many of whom were ndt racist.

(LXVII RT 7297.) He admitted, however, that the “88” tattoo that both he
and Young bore on prominent places on their bodies stood for “Heil
Hitler.” (LXVIIRT 7301.)

Beek claimed Young was a quiet, bookish fellow while in custody.
(LXVII RT 7298-7299.) But on cross-examination he acknowledged that
Young was repeatedly placed in administrative segregation because he was
causing problems in the jail. (LXVII RT 7283.) Beek wrote another kite
shortly before he testified in this case in which he expressed his desire to
“rush” the deputies in the courtroom and “jump” one of them on the way
back to the jail. (LXVIIRT 7289, 7291-7292.)

An officer who investigated the jailhouse attack on Harger also
testified. He said Harger told him he was “affiliated” with an east
San Diego county gang that included skinheads. (LXVII RT 7312-7313.) |
Also, although Harger identified Young with “no hesitation whatsoever”
from photographs and in person as one of his attackers, and specifically as
the man sitting on the toilet and washbasin in the cell where Harger was
stabbed, he did not accurately describe Young’s hair color and he thought
Young’s name was “Joe.” (LXVIIRT 7311, 7317-7320, 7324-732_5.)

On cross-examination, the officer testified that Aaron Beek’s
testimony that he acted alone in attacking Harger did not match the
evidence the officer collected. (LXVIIRT 7321.) He also explained that
the group with which Harger associated (the “Peckerwoods’) was not a part

of the Aryan Brotherhood or other prison gangs, and did not necessarily
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subscribe to neo-Nazi beliefs, but was simply a group to which imprisoned
Caucasian males “gravitate[d]” to find “safety in numbers.” (LXVII RT
7321-7322.)

A deputy who worked at the jail testified that Young was repeatedly
punched in the head by a tall Latino inmate on July 23, 2004, after Young
ordered a “Hispanic” inmate to leave the part of the jail where Young was
housed. (LXVIIRT 7335, 7338-7345, 7348.) The deputy said inmates
sometimes carry shanks for protection. (LXVIIRT 7340.) Another deputy
testified that Young did not respond when other inmates encouraged him to
“take out a deputy” since, as a murderer facing either life in prison or the

death penalty, he had “nothing to lose.” (LXVIIRT 7365-7368.)

3.  People’s rebuttal

The day after the stabbing of Harger, deputies investigating the attack
noted above Young’s cell door a Celtic rune and outside his cell a swastika,
both of which appeared to have been drawn in blood. (LXVIIIRT 7451-
7453, 7458-7459, 7531, 7541.) Appellant admitted drawing the Celtic
symbol but denied authorship of the swastika. (LXVIII RT 7544.)

Police officers who interacted with Young in 1999 noted that Young
already had “white supremist” [sic] tattoos, including one of the phrase
“nigger thrasher,” a swastika, and the number 88. (LXIX RT 7567, 7585.)
Later, in September 1999, another officer saw Young wearing red laces in
his combat boots and red suspenders. (LXIX RT 7591-7592.)

Joanna Mendelson, the “Director of Investigative Research” for the
regional branch of the Anti-Defamation League, testified about the violent
and hateful nature of neo-Nazi skinhead doctrine and the consequent
violent conduct of its adherents. Neo-Nazis believe that Adolph Hitler’s
racial purification plan, a platform of his Nationalsozialistische Deutsche

Arbeiterpartei (“Nazi”) political party, to cleanse the Caucasian race of
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impurities by actively exterminating Jewish and non-white races “was

a good start.” (LXIX RT 7627.) Neo-Nazi skinheads tattoo themselves
with Nazi names, images, and symbols to show their adherence to Hitler’s
beliefs. (LXIX RT 7627, 7649.)

Aryan Nations is a so-called “Christian identity”” organization that
incorporates elements of neo-Nazism. (LXIX RT 7629-7630.) Contrary to
its self-classification, however, the group’s philosophy differs markedly
from orthodox Christianity: its adherents believe that Caucasian people are
descended from God, Jewish people descend from the devil, and all people
of color are “mud people,” and nothing more than God’s “mistakes.” |
(LXIX RT 7630.) Similarly, many neo-Nazi groups use the Celtic cross as
a symbol—a tradition started by the Ku Klux Klan—but not for its
traditional meaning that Jesus Christ was sacrificed to redeem mankind, but
as a statement of “white supremacy.” (LXIX RT 7632-7633.)

Neo-Nazis also subscribe to a particular form of “Odinism” a subset
of “Asatru,” which holds that a person cannot commune with God or the
gods unless he or she is of “a clean and pure blood line.” (LXIX RT 7636.)
In prison, neo-Nazis use “Odinism” as a means to hold meetings at which
they organize “criminal activity and violence.” (LXIX RT 7637.)

The swastika, such as those found on Young’s body and outside his
prison cell, is a neo-Nazi symbol that announces Young’s belief in Hitler’s
race-purification plan of exterminating non-white people. (LXIX RT 7638,
7669.) Many of Young’s tattoos are also neo-Nazi symbols with the same
meaning: the Nazi “totenkopf,” or deathhead, on his head, the eagle
carrying the type of dual lightning bolts worn by Hitler’s Schutzstaffel, or
“SS,” on his chest, and the soldier resembling Joseph Dietrich, a Nazi
German Army general responsible for mass executions, on his waist.
(LXIX RT 7631-7658.) The “88” on the back of his neck stands for “Heil

Hitler”; the outline of boots on his back represents the steel-toed
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Dr. Marten®-brand boots Neo-Nazi skinheads wear as a weapon and/or
a violent act committed against a non-Caucasian person; the image of
skinheads wielding bats and machetes symbolizes racist “violence and
aggression”; a noose hanging from a tree represents lynching; and the
crucified skinhead wearing red suspenders glorifies a skinhead who has
harmed or “spilled the blood of” a Jew or “mud [persbn].” (LXIXRT
7631-7658.)

The “nigger thrasher” tattoo on Young’s upper arm identifies Young
as one who has committed or will commit violence upon an African-
American. (LXIX RT 7653-7654.) Young’s other tattoos represent his
belief in white supremacy: the letter “SWP” for “supreme white power”;
“Weiss Macht,” which roughly translates to white power; “14 words” (i.e.,
“secure the existence of our people and a future for white children”); the
Celtic cross; the Celtic Elhaz rune, the same used by Nazis to represent
their efforts to propagate Caucasian children; the god Thor ; “blood and
honor,” the eagle carrying the letter “S,” and “Farewell, lan” honor a martyr

of the white supremacist movement. (LXIX RT 7631-7658.)

4. Defense sur-rebuttal

A violent recidivist Mexican gang member most recently convicted of
first degree murder who had been represented by Young’s attorney and was
housed in the same jail as Young testified he never saw Young “indicate[]
any intent towards [racist] violence.” (LXIX RT 7681-7682, 7684-7688.)
He had seen Young interact with inmates of many different ethnicities, and
did not see “any problems.” (LXIX RT 7683-7684.) The gangster’s
brother, also a gang member and also represented by Young’s attorney,
similarly testified that Young appeared to get along peaceably with inmates

of other races. (LXX RT 7735-7738.)
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The gang member convicted of murder said inmates known to be
violent are not permitted to mingle with the others. (LXIX RT 7683.) On
cross-examination, however, he acknowledged that green clothing is worn
by “high risk” inmates over whom the deputies have to be especially
watchful. (LXIX RT 7683, 7688, 7690.)

A Sheriff’s Department sergeant who investigated the near-fatal
stabbing of inmate Harger testified that a jailhouse informant told him he
“thought” the “shot-callers” for the Caucasian inmates were Aaron Beek
and a man named Britain with whom the informant shared a cell.

(LXXI RT 7821.) The informant also said he had seen Britain sharpening
the shanks later recovered from the Harger stabbing. (LXXI RT 7818, |
7820.) During the stabbing, Britain remained outside his jail cell looking
“nervous and pumped up.” (LXXIRT 7822.) After the stabbing, Beek
came into the informant’s cell and washed his hands. (LXXI RT 7823.)
On cross-examination, the sergeant testified that inmates often give a false

name when identifying a shot caller. (LXXI RT 7826.)

ARGUMENT

I. THE ADMISSION OF YOUNG’S STATEMENT “YOU HEARD IT
ALL” AFTER HE WAS READ HIS MIRANDA® RIGHTS DID NOT
VIOLATE YOUNG’S FIFTH OR FOURTEENTH AMENDMENT
RIGHTS

In argument I, Young contends the trial court should have excluded
the admission, “You heard it all,” that he made to Detective McDonald
after hearing a tape of his telephone conversations with Jason Getscher.
(AOB 56-80.) Young claims he invoked his right to remain silent at the

outset of the interview, so any subsequent interrogation was improper, and

5 Miranda v. Arizona (1966) 384 U.S. 436 [86 S.Ct. 1602,
16 L.Ed.2d 694].
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any incriminating responses involuntary and inadmissible. He also argues
that to the extent he waived his Miranda rights just before making the
admission, the waiver was involuntary because it was the result of improper
police tactics. Finally, Young claims that the admission should have been
excluded as irrelevant and unduly prejudicial under Evidence Code section
352. (AOB 77-78.) Young is wrong. He waived his right to remain silent
and did not re-invoke it until after he made the admission. Moreover, the
record discloses no evidence of coercion. And finally, even if the
admission was improperly admitted, the error was harmless because there is
no reasonable doubt the jury would have convicted him without it.

At the police station, Detective McDonald interviewed Young in the
company of an investigator from the district attorney’s office. After a few
administrative questions, the detective told Young that James Torkelson
was in custody and had provided information about a murder at the
“Airport Park and Ride” in 1999. (V CT 1120-1121.) After Young
admitted he knew Torkelson, Detective McDonald said both Torkelson and
“[an]other guy” had offered to “give up information” in exchange for
areduced sentence. (V CT 1122.) But, Detective McDonald said, neither
he nor the district attorney’s office liked Torkelson and “we[re] not sure
[they] wanted to deal with him.” (V CT 1122.) The detective said the
police “ha[d] other evidence too,” including a tape, which Young could
listen to if he so wanted. (V CT 1122.) He remarked, “So things are
starting to fall apart on this whole operation you guys were ... involved in.”
(VCT 1122)

Detective McDonald asked Young if he would like to give “[his] side
of the story.” (V CT 1122.) Young said, “After I get my rights.” (VCT
1122.) The conversation then continued as follows:

DETECTIVE: But only if this, yeah, I'm just letting you know
if you can, I can read your rights.
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YOUNG: .... [T]hat’s, one step at a time.
DETECTIVE: Okay. Like to go that route?

YOUNG: It’s getting kind of weird. Cause, yeah, I know about
that. [Torkelson] told me about it, you know, cause he’s
working security there.

DETECTIVE: Okay.
YOUNG: Yeah, I’d like my rights.
DETECTIVE: Okay, let me uh

YOUNG: Ifyou don’t mind. I don’t want to be, make like
a dick or anything or make anything

DETECTIVE: No, but would you like to listen to a tape first?
YOUNG: Uh

DETECTIVE: I won’t say nothing [sic]. I won’t ask you any
questions. Would you like to listen after?

YOUNG: Yeah.

DETECTIVE: Okay. And then after we’re done, I’m not gonna
ask you any questions. I’ll play a tape and then, uh, after the
tape, I’ll advise you of your rights and we can go on.

YOUNG: Okay.

DETECTIVE: It’s up to you....

(VCT 1122-1123))

Detective McDonald attempted to play the tape, but the cassette

player apparently malfunctioned, so he left to retrieve batteries. (V CT

1123.) When he came back, the player still did not work, so he left and

came back again with more batteries. (V CT 1123.) At no time during

 these breaks did Young indicate that he did not wish to hear the tape.
(VCT1123)
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After they had listened to a portion of the tape, the detective asked
Young, “Is that enough? Or you want to continue?” (V CT 1124.) Young
replied, “Nah, I heard about enough.” (V CT 1124.)

Detective McDonald then spoke about the importance of teaching
one’s children to take responsibility for their actions. (V CT 1124.) Young
agreed he wanted his son Odin to be raised that way. (V CT 1124.)
Detective McDonald remarked, “[E]ven if [you] make a mistake, you
should face up to responsibilities.” (V CT 1124.) He told Young that he
and the district attorney’s investigator had “spent a lot of time”
investigating the case, and reminded him that “[a] lot of people ... want[ed]
favors.” (V CT 1124.)

Young derided Torkelson as his “bitch boy,” and asked, “So you’re
sure those guys don’t like [Torkelson]?” (V CT 1124.) When he began to
discuss the menial services Torkelson performed for him, Detective
McDonald reminded him, “Let me advise you of your rights and see if
you’d like to continue on.” (V CT 1124.) The detective then remarked that
the tape basically contained “everything,” but he would appreciate “some
details” from Young, and that Young would be modeling good behavior for
his son by being forthcoming. (V CT 1125.) Young’s response was,
“What am I looking at? Death?” (V CT 1125.)

Again, Detective McDonald told Young, “Let me, let me advise you
of your rights[,] okay.” (V CT 1125.) But before he could continue,
Young interrupted him. (V CT 1125.) So, the detective said a third time,
“Let me advise you of your rights and see what [sic], uh, we go from
there.” (V CT 1125.) Then he read Young his rights, each of which Young
said he understood. (V CT 1125.) When he was done, he asked Young,
“Do you want to tell us your side of the story on this?” (V CT 1125.)
Young replied, “You heard it all, I can’t really—" (V CT 1125.) The
detective responded that there were still “a lot of holes.” (V CT 1125.)
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Young said, “I’ll tell you what. I ain’t gonna talk about it no more.” (V CT
1125-1126.) After some brief back-and-forth, Young said, “I’m gonna
have to ask for an attorney,” at which point Detective McDonald said,
“We’re, we’re done,” and asked no further questions. (V CT 1127.)

The trial court rejected Young’s argument that this interview
constituted coercion, and found the admission to be knowing and voluntary.
(XIXRT 1018.)

“An involuntary confession is inadmissible under the due process
clauses of both the Fourteenth Amendment to the federal Constitution as
well as article I, sections 7 and 15 of the California Constitution.” (People
v. Weaver (2001) 26 Cal.4th 876, 920.) When a defendant claims his
confession was involuntary, the People need show otherwise only by
a preponderance of the evidence. (People v. Williams (2010) 49 Cal.4th
405, 425; People v. Jones (1998) 17 Cél.4th 279,296.) “‘Preponderance of
the evidence’ means evidence that has more convincing force than that
opposed‘ to it.” (CALJIC No. 2.50.2 [Definition of Preponderance of the
Evidence].)

A. Young Waived His Right to Remain Silent and
Voluntarily Told Detective McDonald, “You heard it
all ....”

A suspect has a right to remain silent and to have an attorney present
during questioning, but he may waive those rights and give a statement.
(Maryland v. Shatzer (2010) 559 U.S. 98, 103-104 [130 S.Ct. 1213, 1219,
175 L.Ed.2d 1045], citing Miranda v. Arizona, supra, 384 U.S. at p. 475.)
So long as the waiver is knowing and of his own free will, his statements
are voluntary and admiésible. (People v. Nelson (2012) 53 Cal.4th 367,
374-375.) There is no talismanic phrase a suspect must utter to waive his

rights; waiver may be implied when the suspect is informed of his
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constitutional rights, acknowledges that he understands them, and proceeds
to talk to the police anyway. (People v. Whitson (1998) 17 Cal.4th 229,
247-248, and cases cited therein.)

That Young was aware he had Miranda rights is evidenced by his
own request that Detective McDonald read them to him. Moreover, when
the detective read him his rights, Young said he understood each of them.
(V CT 1125.) When asked thereafter if he wanted to “tell [his] side of the
story,” he volunteered, “You heard it all ....” (V CT 1125.) Later, when the
detective began to press him for details, he said, “I ain’t gonna talk about it
no more,” and then, “I’m gonna have to ask for an attorney.” (V CT 1125-
1127.) This is evidence that Young was aware of his right to remain silent
and to have an attorney present, and chose nonetheless to admit that by
means of the taped conversation with Jason Getscher, the detective had
“heard it all.” Given the total absence of any evidence to the contrary, the
voluntariness of Young’s statement is therefore established by

a preponderance of the evidence.

B. The Waiver Was Not Coerced

Young contends that his waiver was involuntary. (AOB 68-76.) He
notes that Detective McDonald talked to him and played the tape for him
before reading him his rights; citing People v. Honeycutt (1977) 20 Cal.3d
150, he claims these were coercive tactics that overcame his free will.
(AOB 75-76.) Not so.

“A finding of coercive police activity is a prerequisite for a finding
that a confession was involuntary under the due process clauses of the
federal or state Constitution.” (People v. Clark (1993) 5 Cal.4th 950, 988.)
Police are prohibited from using “only those psychological ploys which,
under all the circumstances, are so coercive that they tend to produce

99

a statement that is both involuntary and unreliable.”” (People v. Jones,

44



supra, 17 Cal.4th at p. 298, quoting People v. Ray (1996) 13 Cal.4th 313,
340.) “The question is whether defendant’s choice to confess was not
‘essentially free’ because his will was overborne.” (People v. Memro
(1995) 11 Cal.4th 786, 827, quoting Schneckloth v. Bustamonte (1973)
412 U.S. 218, 225 [93 S.Ct. 2041, 36 L.Ed.2d 854].) Deception by the
police does not undermine the voluntariness of a defendant’s statement
unless the deception is of a type reasonably likely to procure an untrue
statement. (People v. Williams, supra, 49 Cal.4th at p. 443.) Merely
informing a defendant—even falsely—that a coconspirator has identified
him is not improper or coercive. (See, e.g., Frazier v. Cupp (1969)

394 U.S. 731, 739 [89 S.Ct. 1420, 22 1..Ed.2d 684]; People v. Smith (2007)
40 Cal.4th 483, 505-506.) Again, the People need demonstrate the
voluntariness of a Miranda waiver only by a preponderance of the
evidence. (People v. Sauceda-Contreras (2012) 55 Cal.4th 203, 219.)

The only thing Detective McDonald did was to tell Young that an
accomplice was prepared to provide information, and to play a tape of
Young’s admissions to Jason Getscher. Before playing the tape, he asked
Young if he would like to hear it before being read his rights. (V CT 1123.)
When Young responded noncommittally, the detective promised not to ask
questions during the playing of the tape and then asked Young again,
“Would you like to listen after?” (V CT 1123.) Young said, “Yeah.”

(V CT 1123.) Detective McDonald then told Young he was about to play
the tape and that he would read Young his rights afterward, to which Young
responded, “Okay.” (V CT 1123.) Before playing the tape, the detective
reiterated, “It’s up to you.” (V CT 1123.) Thereafter, there were two
extended breaks in the conversation while the detective left to find
batteries. (V CT 1123.) At any point during those lulls Young could have,
but did not, say that he did not wish to listen to the tape. (V CT 1123.) |
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These facts are a far cry from “psychological ploys” designed to
overbear Young’s free will. There were no threats and no promises.6
Detective McDonald did not order Young around; he asked Young what he
wanted to do. He reminded Young that the choice was his. When Young
said he wanted an attorney, the detective immediately ceased questioning

him. In other words, the interview was calm and civil, and Young’s rights

® Young claims Detective McDonald told him he could go home
after he heard the tape. (AOB 57-58.) The record does not support this
claim. Young submitted to the trial court a purported transcript of his
interview with Detective McDonald but provided no information on the
document’s provenance. (V CT 1088.) The purported transcript indicates
that Detective McDonald told Young, “I’ll play a tape and then after the
tape uh, I’ll advise you of your rights and you can go home.” (V CT 1091.)
Young claims this was a coercive false promise. (AOB 58.)

Young had been arrested for murder; no reasonable person would
have expected to be released from custody under those circumstances,
especially not an experienced recidivist like Young who had served
multiple prison terms for violent crimes. To suggest that the detective
would make such a transparently false promise is not reasonable, and the
trial court did not credit the argument, as revealed by its decision to admit
Young’s statement as knowing and voluntary.

The people also submitted a transcript with their moving papers.

(V CT 1119-1129.) The document was transcribed by a Maria Fallorina,
and then both reviewed and corrected by an A. C. Hester, neither of whom
appear to have had any other involvement in this case. (V CT 1119.) The
People’s transcript reflects that the detective actually said, “I’ll play a tape
and then after the tape uh, I’ll advise you of your rights and we can go on.”
(V CT 1123 [emphasis added].) Not only is this is the more reasonable
reading, but the transcription is more reliable, having been transcribed and
corrected by two different people, neither of whom were a party to the case.
Further evidence that the People’s version is the more accurate one is the
absence of any surprise on Young’s part when, after the tape was played,
there was no mention of his “going home.” (See V CT 1119-1129.) This
Court reviews the trial court’s findings as to the circumstances of the
confession only for substantial evidence. (People v. Guerra (2006)

37 Cal.4th 1067, 1093.) Where the facts conflict, the Court must accept the
version favorable to the People. (/bid) Therefore, this Court must reject
Young’s characterization of the detective’s statement.
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were honored when he unequivocally invoked them. As Young himself
said to McDonald, “You guys ... have been showing me respect all day ....”
(V CT 1126.) Under the totality of the circumstances, therefore, there was
no coercion, and Young’s waiver of his right to remain silent was
voluntary.

Young points out that Detective McDonald did not advise him of his
Miranda rights at the outset of the interview and before playing the tape.
He contends his subsequent Miranda waiver was therefore invalid. (AOB
62-77.) Young is correct in his assertion that the police should advise
a suspect of his rights at the outset of a custodial interrogation. (Miranda v.
Arizona, supra, 384 U.S. at pp. 467-468, 471, 479; People v. Martinez
(2010) 47 Cal.4th 911, 947.) But he is wrong in his assertion that Detective
McDonald’s failure to do so in this case rendered his subsequent waiver
involuntary. Even when police elicit initial statements in violation of
Miranda, a subsequent voluntary confession made after proper advisement
is not ordinarily tainted simply because it was procured after the violation.
(People v. Scott (2011) 52 Cal.4th 452, 477.) Once a suspect has been
informed of his Miranda rights, his waiver of those rights is valid and his
statement admissible even where there has been a pre-confession Miranda
violation, so long as there was no actual coercion or other circumstances
calculated to overcome his free will. (/bid.) The relevant inquiry remains
whether the statement was voluntarily made under the totality of the
circumstances.” As discussed above, Young’s post-advisement statement,

“You heard it all ....” was knowing and voluntary by this standard.

7 Young also contends that he invoked his right to remain silent at
the outset of the interview, and that his admission, “You heard it all” was
therefore extracted in violation of his constitutional rights. (AOB 60-65.)
Not so. First, the invocation of the right to remain silent, like the
invocation of the right to counsel, must be both unambiguous and

(continued...)
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C. Honeycutt Does Not Apply Because the Pre-advisement
Conversation Was Brief and Recorded, and Detective
McDonald Neither Disparaged the Victims Nor Tried
to Ingratiate Himself

Young claims that his is no ordinary case, however, and that his post-
advisement confession was tainted because Detective McDonald extracted
his Miranda waiver by use of deceptive “softening up” techniques of which
this Court disapproved in People v. Honeycutt, supra, 20 Cal.3d at page
150. In Honeycutt, the defendant was interviewed by an officer with whom
he had a decade-long relationship, and with whom he was on a first-name
basis. (/d. at p. 158.) That officer chatted with the defendant for half an
hour off the record, during which time he talked about old times and
friends, and simultaneously vilified the victim, all of which he frankly
admitted was calculated to “soften[] up” the defendant and “get him to

talk.” (Ibid.) The officer did not advise the defendant of his rights until

(...continued)
unequivocal. (Berghuis v. Thompkins (2010) 560 U.S. 370 [130 S.Ct. 2250,
2259, 176 L.Ed.2d 1098]; People v. Martinez, supra, 47 Cal.4th at pp. 947-
948; People v. Stitely (2005) 35 Cal.4th 514, 535 [“It is not enough for
a reasonable police officer to understand that the suspect might be invoking
his right. [Citation.] Faced with an ambiguous or equivocal statement, law
enforcement officers are not required ... to ask clarifying questions or to
cease questioning altogether”].) Here, it is not clear Young was invoking
his right to remain silent; on the contrary, Young told Detective McDonald
he wanted to give his side of the story, but that he wanted to “get [his]
rights first.” (V CT 122.) This ambiguous response suggests that what he
wanted was for the detective to read him his rights, which is precisely how
the detective took the remark, because he responded, “I can read your
rights,” and then sought clarification: “Like to go that route?” (V CT 123.)
Second, even if Young invoked his rights, and the questioning that
immediately followed was therefore in violation of Miranda, as stated
above, Young subsequently voluntarily waived those rights before he told
Detective McDonald, “You heard it all,” and a subsequent voluntary
confession made after proper advisement is admissible even where it
follows a Miranda violation. (People v. Scott, supra, 52 Cal.4th at p. 477.)
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they were in the presence of a reporter three hours later. (/bid.) The
Honeycutt court ruled the defendant’s subsequent confession inadmissible
as the involuntary product of coercive police tactics, namely, “a clever
softening-up of a defendant through disparagement of the victim and
ingratiating conversation ....” (/d. atp. 160.)

As this Court recently pointed out in People v. Scott, supra,
52 Cal.4th at pages 477-478, the “two salient features of Honeycutt,” are
that the officer (1) sought to ingratiate himself “by discussing ‘unrelated
past events and former acquaintances|,]’” and (2) disparaged the victim.
Where those factors are absent, “[d]efendant’s reliance on Honeycutt ... is
misplaced.” (Scott, supra, at p. 478.) Neither of those factors is present in
this case. There is no evidence Detective McDonald had any prior
relationship with Young, and they did not chat about old times or mutual
acquaintances. The only mention of one of Young’s associates was in the
context of informing Young that Torkelson was ready to turn government’s
witness.® And the detective did not in any way disparage the murder
victims. Finally, as in Scott, the pre-advisement discussion between Young
and the detective was both relatively brief and recorded. (See Scott, supra,
at p. 478.) Circumstances such as these provide no support for a claim of

coercion, and Honeycutt does not apply. (Ibid.)

8 Young asserts Detective McDonald tried to “cozy[] up” to him by
chatting about his son. (AOB 69, 76.) The record does not support this
assertion. There is nothing coercive about pointing out a benefit that flows
naturally from truthful and honest conduct. (People v. Howard (1988)

44 Cal.3d 375, 398.) The detective merely told Young that he would be
setting a positive example for his son if he took responsibility for his
actions, which was a natural consequence of an honest course of conduct.
Accordingly, the detective’s remarks were not coercive.
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D. [Evidence Code Section 352 Does Not Require Exclusion
of the Admission

Young also argues that his admission was “equivocal” and therefore
irrelevant. Alternatively, he claims it was “unduly prejudicial.” (AOB 77-
78.) Therefore, he argues, the trial court was required to exclude it under
Evidence Code section 352.

“Evidence Code section 352 requires the exclusion of evidence only
when its probative value is substantially outweighed by its prejudicial
effect. ‘Evidence is substantially more prejudicial than probative ... only if,
broadly stated, it poses an intolerable “risk to the fairness of the
proceedings or the reliability of the outcome.”””

Tran (2011) 51 Cal.4th 1040, 1047, quoting People v. Waidla (2000)
22 Cal.4th 690, 724.)

(People v. Quang Minh

Here, after listening in Detective McDonald’s company to a recording
of his conversations with Getscher in which he admitted to participating in
the robbery and shooting Perez to cover up the crime, Young told the
detective, “You heard it all ....” (V CT 123.) This evidence was probative
of Young’s guilt of robbery and murder because it suggested that the tapes
were an accurate account of what happened. Certainly the statement was
“prejudicial” in the literal sense of the word because it was strong
circumstantial evidence of Young’s guilt. That “prejudice” does not
warrant the exclusion of such probative evidence, however:

The prejudice which exclusion of evidence under Evidence
Code section 352 is designed to avoid is not the prejudice or
damage to a defense that naturally flows from relevant, highly
probative evidence. “[All] evidence which tends to prove guilt
is prejudicial or damaging to the defendant’s case. The stronger
the evidence, the more it is ‘prejudicial.” The ‘prejudice’
referred to in Evidence Code section 352 applies to evidence
which uniquely tends to evoke an emotional bias against the
defendant as an individual and which has very little effect on the
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issues. In applying [Evidence Code] section 352, ‘prejudicial’
is not synonymous with ‘damaging.’”

(People v. Karis (1988) 46 Cal.3d 612, 638.)

As for Young’s assertion that the admission was vague or equivocal,
that argument goes to its weight, not its admissibility; it is for the jury to
decide whether a statement shows consciousness of guilt. (People v.
Kimble (1988) 44 Cal.3d 480, 496, 498.) Accordingly, the statement was

not made inadmissible by Evidence Code section 352.

E. Any Error Was Harmless Because the Evidence
Against Young Was Overwhelming and No Reasonable
Juror Would Have Believed That His Admissions to
Getscher Were Mere Posturing

Even had the trial court erred in admitting Young’s four-word
admission to Detective McDonald, the error would have been harmless
because there is no reasonable doubt the jury would have convicted Young
Without the contested admission. (See People v. Neal (2003) 31 Cal.4th 63,
86 [erroneous admission of statement taken in violation of Miranda is
reviewed under the Chapman® standard].) The evidence against Young was
overwhelming. In the days before the robbery, Young, Torkelson and Max
Anderson were overheard discussing robbing a business where Torkelson
worked as a security guard. (XXIX RT 2476-2478.) Torkelson worked at
the Five Star parking lot. (XXIV RT 1584-1586.) On the night of the4
robbery, a man matching Young’s description ran from the Five Star
parking lot where shots had just been fired and pointed a gun in Michael
Mackey’s face. (XXIV RT 1693, 1695-1696, 170, 172; XXV RT 1746,
1755-1756.) Mackey identified Young as that man with 75% certainty.

’ Chapman v. California (1967) 386 U.S. 18,24 [87 S.Ct. 824,
17 L..Ed.2d 705].)
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(XXIV RT 1722.) A few days after the robbery, Young told Getscher he
had shot someone and showed Getscher a burn on his hand from a handgun
muzzle flash. (XXIX RT 2480, 2484.) Around the same time, Getscher
saw Young putting red laces in his boots, which, in the skinhead culture to
which Young belonged, meant that Young had shed the blood of a non-
white person. (XXIX RT 2482-2483.) Later, in a series of surreptitiously-
recorded telephone calls, Young acknowledged planning and committing
the robbery with James Torkelson and Max Anderson and even admitted he
was the one who shot the female parking lot employee so she would not “be
able to get up.” (VI CT 1281, 1285, 1317-1320, 1332, 1337.) He also
admitted shooting at someone else in the parking lot because he feared the
man had seen him. (VI CT 1333.) Young likened the whole experience to
an intense high from powerful narcotics, and said that he was “like, cool”
with everything that happened within a few days after the killings. (VICT
1323, 1334.) Given this overwhelming evidence of deliberate and
premeditated murder, there is no reasonable doubt the jury would have
convicted him irrespective of the one-line remark he made to Detective
McDonald.

Young’s claim that he was robbed of the defense that his damning
statements to Getscher were mere “posturing” (AOB 77-80) is, frankly,
ludicrous. Besides telling Getscher that he murdered Perez so she could not
identify him, and that he tried to shoot another man whom he believed to be
a witness, Young told Getscher that he lost his cool because he became
unnerved and was not thinking straight. (VIRT 1319, 1332.) He
characterized himself as “not well planned,” and the robbery itself as
a disaster. (VIRT 1317, 1321.) He admitted that the robbers panicked and
scattered, and that the robbery hardly netted anything because he and his
accomplices failed even the simple step of zipping up the loot sack. (VICT
1320-1321, 1324, 1329.) Itis simply not plausible to suggest that these
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admissions of utter incompetence were mere braggadocio calculated to earn
Getscher’s respect, and no reasonable juror would have taken them as such,
especially after Getscher responded to the admissions by calling Young an
“idiot.” (See VICT 1329--330.) Thus, even had the admission of Young’s
remark to the detective factored into his decision not to present a
“posturing” defense, he suffered no harm because such a defense had no

chance of success. (See People v. Boyette (2002) 29 Cal.4th 381, 463-464.)

II. THE TRIAL COURT PROPERLY ADMITTED ONLY TWO OF
YOUNG’S NUMEROUS TATTOOS, THE FACT THAT HE PUT
RED LACES IN HIS BOOTS, AND MINIMAL EVIDENCE OF HIS
ASSOCIATION WITH SKINHEADS BECAUSE AN EYEWITNESS
RELIED ON THE TATTOOS TO IDENTIFY YOUNG, THE RED
LACES WERE TANTAMOUNT TO AN ADMISSION OF GUILT,
AND THE EVIDENCE OF ASSOCIATION EXPLAINED THE
SIGNIFICANCE OF THE LACES AND YOUNG’S CLOSE
RELATIONSHIP WITH THE OTHER ROBBERS

In argument II, Young contends the trial court abused its discretion in
admitting evidence of two of his tattoos, the red laces that he put in his
boots after the killings, and his knowledge of the significance of the latter
act in the skinhead culture. (AOB 81-100.) He also asserts these
evidentiary rulings violated his constitutional right to free speech and
association. (AOB 100-105.) Young is wrong. The trial court was within
the bounds of reason to admit evidence of two of Young’s countless tattoos
because a key witness relied upon them to identify him. It was also within
the bounds of reason to admit evidence that Young put red laces in his
boots shortly after the murders because in the skinhead culture, that act
meant he had “drawn ... blood.” (XXIX RT 2482.) And the court admitted
only minimal evidence of Young’s skinhead associations to explain the

significance of the red laces and Young’s close relationship to the other
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robbers, and thereby establish an element of the crime, which did not

impinge upon Young’s First Amendment rights.

A. The Trial Court Ruled the Evidence Admissible

Young moved in limine to exclude any reference to his tattoos and his
“affiliation/membership with any white supremacy organization....” (I CT
151-154.) He argued the evidence was “irrelevant,” and to the extent it was
relevant, its probative value was outweighed by its “highly inflammatory
impact.” (I CT 153.) He also summarily asserted that it “would debilitate
[his] fair trial rights.” (I CT 153.) The People responded that certain of his
tattoos were relevant to prove his identity as one of the killers; the red laces
were relevant as an admission of guilt; and limited evidence of his skinhead
beliefs was relevant to explain the admission. (I CT 268.)

At the hearing on the motion, the court stated it was inclined to
exclude evidence of Young’s white supremacist beliefs because they were
irrelevant to the charged crimes. (IV RT 699-700.) The prosecutor
responded that the People intended to offer evidence that Young put red
laces in his boots immediately after the killings, an act tantamount to an
admission of guilt for someone who “ascribes [sic] to [ Young’s] beliefs.”
(IV RT 705.) She pointed out that some evidence of Young’s “white
supremacy beliefs” would be necessary to explain the significance of the
red laces. (IV RT 705.) The court remarked that its “gut reaction” was to
exclude any such evidence because it appeared to present a “tremendous”
problem under Evidence Code section 352. (IV RT 706.) The court also
said, however, that it was willirig to revisit the issue depending on “what
the defense presents at trial.” (IV RT 706.) Then it clarified that it was not
actually ruling on the matter of the red laces, but would do so “closer to
trial and as [both parties] develop[ed] [their] case[s] in chief ....” (IV RT
706.)
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Regarding Young’s tattoos, the court noted that Young had “a
number” of them, and ruled them “not relevant unless they go to the issue
of identification.” (IV RT 701.) Turning specifically to the tattoos
identified in the People’s opposition, the Thor’s hammer and the phrase
“Nigger Thrasher,” the court pointed out that Paula Daleo had identified
Young by those precise tattoos. (IV RT 700.) While the latter tattoo was
“offensive,” that was “not enough” to outweigh its strong relevance to
establish identity due to its uniqueness. (IV RT 700-701.)

Defense counsel complained that “other witnesses” could identify
Young without the tattoos. (IV RT 702.) The court pointed out that the
People were entitled to use the tattoos to strengthen Daleo’s identification
of Young as one of the men at the party in June 2000 who discussed his
own involvement in the robbery-murders. (IV RT 702; XXVIII RT 2390-
2393, 2395, 2438.) The court offered defense counsel the option of
stipulating that Young had the tattoos. (IV RT 700.) Counsel did not
accept this offer but suggested she might stipulate “that [ Young] has certain
tattoos which the witnesses [sic] have recognized, ... without specification
of the tattoos and without showing them to the jury.” (IV RT 703-704.)
The court responded that the defense was welcome to suggest any
stipulation to the People, and so long as the parties were in agreement, the
court would entertain it. (IV RT 704.) However, the record does not show

that defense counsel ever offered such a stipulation.

B. The People Elicited Only Minimal Testimony About
Skinheads to Show the Nexus Between Torkelson,
Raynoha, and Young; Defense Counsel Elicited
Evidence About the Red Laces

At trial, before Daleo had provided any skinhead testimony, the
prosecutor asked the court for “clarification” of its ruling, and whether she

could introduce evidence of Young and Torkelson’s “connection through
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the skinhead group.” (XXVIII RT 2357.) The court said that while it
would permit testimony that Daleo saw the men together at a generic
“meeting,” it “[did not] see the relevance of ... the skinhead culture ....”
(XXVIII RT 2358.) Defense counsel responded, “[D]epends on what she
goes into.” (XXVIII RT 2358.) He noted that if Daleo were to mention the
red laces, the defense would have to “deal[] with how she knows about that
. (XXVIIRT 2358.) The prosecutor responded that she did not intend
to elicit any testimony about the red laces, although that evidence “may
become relevant later.” (XXVIII RT 2358.)

The court remarked that the laces were “likely to become relevant in
a number of ways.” (XXVIII RT 2359.) It then said, “I believe we had
~already resolved [] that was going to come in.” (XXVIII RT 2359.) The
court also noted that Young’s “alleged status as a skinhead ... may become
pertinent” were Young to suggest that his statements to Getscher had been
mere posturing. (XXVIII RT 2359.)

In a reversal of his previous position, defense counsel then moved for
permission to elicit testimony about the red laces himself. (XXVIII RT
2359.) He felt that, as a matter of strategy given the courf’s ruling on the
tattoos, it would be better to question Daleo on the subject to “find out
exactly what her particular biases are, how she knew this particular group.”
(XXVIII RT 2359.) The court granted the motion. (XXVIII RT 2360.)

The prosecutor did not ask Daleo about the red laces. She also did not
ask about skinhead beliefs until Daleo volunteered that she noticed the long
hair of one of the men who came to her house with Young and Torkelson
shortly before the murders because he “didn’t look like a skinhead ....”
(XXVIIIRT 2367.) Thereafter, the testimony the prosecutor elicited on
skinheads was limited to the following exchange:

PROSECUTOR: How did you know that [Torkelson] was
a skinhead?
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DALEQ: He had told me - stated he was.

PROSECUTOR: How did you know that [ Young] was
a skinhead? -

DALEQ: He stated he was.

PROSECUTOR: The group of people - let me ask you this: Did
James Torkelson actually have a circle of friends that were
skinheads?

DALEQO: Yes.

PROSECUTOR: Did they associate together in certain ways to
kind of practice their being skinheads?

DALEQ: Yes.
PROSECUTOR: Tell us about that.

DALEOQ: [Torkelson] was involved in several groups that would
talk about activism for the white power movement; rallying
things together, sometimes political; getting involved to make

a difference for the movement.

PROSECUTOR: Did you ever attend any of these meetings
with [Torkelson]?

DALEO: Yes.

PROSECUTOR: Was [Young] present at the meetings?
DALEOQO: Yes.

PROSECUTOR: Was [Raynoha] present at the meetings?
DALEQ: Yes.

PROSECUTOR: How often did those meetings take place?

DALEOQ: It varied. Sometimes every other weekend.
Sometimes once a month. It varied.

(XXVIII RT 2368-2369.)
On cross-examination, however, defense counsel brought up the red

laces over the prosecutor’s objection. (XXVIII RT 2444.) He suggested to
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Daleo that she had been wearing red laces herself the night of the party at
which Young had admitted his involvement in the robbery-murders.
(XXVIII RT 2446.) When Daleo denied this, he got her to admit that both
she and other skinheads occasionally wore red laces for fashion and not to
declare an act of violence.