


that these portions of his testimony were such a small part of his overall
testimony. Further, based ‘on the overwhelming physical evidence recovered by
the police, appellant’s thumb print found on the box of ammunition, the fact
that Palega and Tautai also both identified appellant as the murderer, and the
ATM video, appellant’s guilt was plainly proven without Iuli’s testimony at all.
Appellant has failed to show he suffered a miscarriage of justice; his claim of

cumulative error must be rejected.

IX.

THE TRIAL COURT’S SINGLE CHALLENGED

COMMENT DID NOT CONSTITUTE JUDICIAL

MISCONDUCT

Appellant claims the trial court committed judicial misconduct by
“casting aspersion and ridicule on” defense witness Tautai Seumanu’s
credibility. (AOB 141, 146.) Appellant forfeited his claim under both state and
federal law when he failed to lodge any objection to the comment below. Even
if this Court considers the claim on the merits, the challenged remark did

amount to misconduct, and if error was harmless in any event.
A. Relevant Proceedings

The prosecutor questioned Tautai Seumanu in relevant part as follows:
Q. You are a gangster with a capital G, aren’t you?

A. No.

Q. Really? [{] Then what were you trying to earn your stripes for,
sir?

A. To get there.

Q. To get there. [] And exactly what gang were you trying to
ascend into?

A. 1 was already into.

Q. Who jumped you in?
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People.

Yeah, your big brother Paki?
No.

What gang did you belong to?
S.0.S.

Sons of Samoa?

Yes.

That is not a social club, is it?
No.

Not a little place where Samoan children get together and play

games, is it?

A.

Q
A
Q
A

Q

No.

It is a criminal gang, isn’t it?
I wouldn’t call it that.

What would you call it?
Brotherly love.

Brotherly love. [{] Go out and do murders, earn stripes, that is

brotherly love?
A.

Q

were

S A S

el

They do, they do.

Who is “they?”

Those who are in it.

I thought you were in it?

Me too.

How old were you when you were jumped into S.0.S.?
Eight.

Eight. [§] So you have been claiming blue as a Crip since you
ght years old?

A. Yeah.

Q. Who jumped you in?
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People.

People. [§] Like who?

Certain people in the click [sic].
Answer the—

I can’t give no names.

Why not?

oo P> P

Because they are not in the case.

Q. You are under oath to tell the truth. I know that doesn’t mean
much to you.

MS. LEVY: Objection. Argumentative.

MR. CIRAOLO: Argumentative.

THE COURT: Ms. Backers, I know the temptation, but sustained.
(15 RT 3325-3327, italics added.)

B. Appellant Forfeited His Judicial Misconduct Ad Federal

Constitutional Claims

Appellant claims the italicized statement constituted judicial misconduct
and violated his Eighth and Fourteenth Amendment rights. (AOB 141, 146.)
Appellant, however, lodged no objection to the trial court’s comment.

This Court has established that judicial misconduct claims are forfeited
if appellant fails to lodge an objection on that ground in the trial court. (People
v. Geier (2007) 41 Cal.4th 555, 613; People v. Sturm (2006) 37 Cal 4th 1218,
1236.) This Court has also repeatedly upheld the requirement that a defendant
must make timely and appropriate objections on federal constitutional grounds
in order to preserve a federal law claim. (United States v. Olano, supra, 507
U.S. atp. 731; Rodrigues, supra, 8 Cal.4th atp. 116, fn. 20.) Even if this Court

considers appellant’s claim of misconduct, it fails on the merits.
C. The Challenged Comment Did Not Constitute Misconduct
In an attempt to create misconduct where none occurred, appellant
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mischaracterizes the trial court’s single statement and wrongly interprets it as
a “virtually explicit judicial pronouncement that the oath to tell the truth did not
in fact mean much to Tautai Seumanu.” (AOB 145.) Appellant further asserts
that the comment highlighted “the trial court’s own partisan sympathies with the
prosecution.” (AOB 146.)

“[The trial court has broad latitude in fair commentary, so long as it
does not effectively control the verdict.” (People v. Rodriguez (1986) 42
Cal.3d 730, 768.) The court “commits misconduct if it persistently makes
discourteous and disparaging remarks to defense counsel so as to discredit the
defense or create the impression that it is allying itself with the prosecution.”
(People v. Carpenter (1997) 15 Cal.4th 312, 353.)

No hard and fast rule can be evoked to arithmetically determine the
extent to which a judge may or may not comment on the evidence or the
credibility of the witness. Each case must necessarily turn upon the
context of the comments and the peculiar circumstances under which the
comment is made.

(People v. Flores (1’97 1) 17 Cal.App.3d 579, 584-585.)

When the content of the court’s comment is viewed in the context in
which it was made, free from appellant’s hyperbole, the unmistakable
conclusion is that the court’s statement did not discredit the defense or create
the impression that the court was allying itself with the prosecution. Rather, the
comment was simply a politely-phrased reminder to the prosecutor to refrain
from losing her composure and commenting on Tautai’s deliberate evasiveness
and decision to be less than forthright when answering the prosecutor’s
questions. The court made the comment during a particularly frustrating
portion of Tautai’s cross-examination when he chose to be argumentative and
evasive when answering the questions posed to him. (15 RT 3325-3328.) The
trial court could clearly comment on what was evident to the jury. Given the

isolated nature of the court’s comment and the context in which it was made,

appellant has failed to establish misconduct. (See e.g., People v. Chong (1999)
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76 Cal.App.4th 232, 244 [judge’s comments did not constitute amisconduct
where they were appropriate responses to defense counsel’s actions, and did not
discredit defense theory or create impression that court was allying itself with
prosecution].)
D. Even If This Court Finds That The Court’s Comment

Constituted Misconduct, Appellant Was Not Prejudiced

Even assuming arguendo that the trial court’s single remark constituted
judicial misconduct, the challenged comment was not prejudicial. Contrary to
appellant’s claim, when reviewing a trial court’s comment for prejudicial error,
the reviewing court must utilize the state law standard of harmless error;
whether it is reasonably probable a result more favorable to defendant would
have been reached absent the error. (Watson, supra, 46 Cal.2d at pp. 836-837;
People v. Melton (1988) 44 Cal.3d 713, 736.)

The trial court here instructed the jury with CALJIC No. 17.30 as
follows:

I have not intended by anything I have said or done, or by any
questions that I may have asked, or by any ruling I may have made, to
intimate or suggest what you should find to be the facts, or that I believe
or disbelieve any witness. [f] If anything I have done or said has
seemed to so indicate, you will disregard it and form your own
conclusion.

(17 RT 3646.)
In light of the trial court’s instruction, appellant was not prejudiced by
the challenged comment.

Even where conduct by a tnal judge may approach the boundaries of
improper discretion, an admonition to disregard his conduct can be
deemed curative, and it must be assumed that the jury was possessed of
ordinary intelligence and followed such instructions. [Citation.]

(People v. Franklin (1976) 56 Cal.App.3d 18, 24 [CALJIC No. 17.30 sufficient

to protect defendant from prejudice “that may have remotely occurred”].)
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E. No Federal Constitutional Violation Occurred

Anticipating that this Court will find no error or prejudice under state
law, appellant nonetheless suggests that the court’s comment invoked the
federal constitution. (AOB 146.) This cannot be. If no error occurred under
state law, there is no federal constitutional violation. (See e.g., Davis, supra,

10 Cal.4th at p. 506, fn. 7.)

X.

THE TRIAL COURT PROPERLY ALLOWED THE

PROSECUTOR TO USE EXHIBIT 46 TO IMPEACH

TAUTAI DURING CROSS-EXAMINATION

Appellant alleges that the trial court permitted the prosecutor to reference
People’s Exhibit 46 to impeach Tautai on cross-examination without first
establishing the proper foundation. (AOB 148.)% Specifically, appellant
contends the exhibit was not properly authenticated and that Tautai did not
possess the requisite knowledge to testify about the exhibit. (AOB 156.)
Appellant also argues that the alleged error violated his federal constitutional
rights and that the prosecutor committed misconduct by questioning Tautai
regarding the exhibit. (AOB 151, 160-161.) Appellant forfeited his
misconduct and federal constitutional claims by failing to object on these

grounds at trial. Regardless, appellant’s claims fail on the merits.

64. People’s Exhibit 46 is a chart with the heading, “Uso For Life.” (6
RT 1540-1541.) It appears to list the nicknames of several members of
“America’s Most Wanted Samoans.” (6 RT 1541.) During pre-trial in limine
hearings, the prosecutor argued to admit the exhibit as a party admission by
appellant. (6 RT 1540-1541.) The trial court declined to admit the exhibit
under this theory and ordered the prosecutor not to mention the exhibit during
her opening argument. (6 RT 1541.) The prosecutor followed the trial court’s
order and did not reference exhibit 46 until her cross-examination of Tautai
during the defense’s case in chief. (15 RT 3332-3338.)

154



A. Relevant Proceedings

During cross-examination, Tautai alleged that he murdered Nolan to earn
gang stripes. (15 RT 3325, 3333.) He admitted he was a member of the
Crip-affiliated criminal street gang, Sons of Samoa (S.0.S.) and that his gang
nickname was Teaspoon (15 RT 3325-3326, 3331). Tautai testified that
appellant and Palega were also Crip members, and that appellant’s gang
nickname was Mr. Smurf 1. (15 RT 3328-3329, 3331.) According to Tautai,
a Crip member gained status within the gang “by doing killings ™ (15 RT
3329.) Tautai claimed that although he was the youngest person in the van the
night of the murder, he gave orders to the others. (15 RT 3330.)

Based on the above-referenced testimony, the prosecutor used Exhibit
46 to impeach Tautai—to rebut his claim that he, and not appellant murdered
Nolan. She attempted to show that the exhibit did not list Tautai’s name in a
position of seniority, thus contradicting his claim that committing the murder
earned him stripes in the gang. (15 RT 3332-3338.)

The following exchange then occurred regarding the introduction and
use of the exhibit.

MS. BACKERS: After you were in custody for this crime and you
put your brother as the triggerman, you went to the hall for two years,
right?

A. Yeah.
Q. Right?
A. Yeah.

Q. And your brother drew up a little drawing of some people in the
gang, right?

A. Idon’t remember that.

Q. You don’t remember seeing it at the hall when he asked [1uli] to
type it up at the hall?

MR. CIRAOLO: Objection. No foundation.

155



THE COURT: Overruled.

MS. BACKERS: When you are doing a murder, and you are proud
of it, and you earn your stripes, you are going to be number one on that
list, aren’t you? [§] That is the whole idea behind it, right?

A. Some.
MS. LEVY: Objection. Compound.
THE COURT: Overruled.

MS. BACKERS: You earn your stripes, you are number one on the
list, right?

MR. CIRAOLO: Objection. No foundation. Assumes facts not in
evidence and vague as to what list.

THE COURT: Counsel, overruled. This is cross-examination. And
I don’t expect objections after every question when the questions are
legally sufficient and proper.

Q. You told us that you jumped out of that van and killed that young
man to earn a stripe because of your ego, right?

Yeah.

So you would gain status in your Crips gang, right?
Yeah.

Right. [{] To earn your stripes, right?

Yeah.

CE N e

And so that would move you up to the top of the class, wouldn’t
it?

A. Wouldn’t necessarily move me to the top.

Q. Well, when you say eam stripes, are you talking about becoming
a lieutenant? [§] What are you talking about?

A. Just get my respect.

Q. Get your respect. [Y] And if you had just done this
cold-blooded, brutal murder of a sweet, innocent bridegroom—

MR. CIRAOLO: Objection. Argumentative.
THE COURT: Sustained.
MS. BACKERS: If you had just done a cold-blooded murder to earn
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your stripes, that would move you up the list in the gang, wowldn’t it?

A. Not necessarily.

Q. Not necessarily? []] Then what is the point of doing it to earn
a stripe?

A. They will let you—Iet you know that you gonna play.

Q. After you were in custody on this murder, tell us how come you
were fifth on the list if you were such a bad actor.

MR. CIRAOLO: Objection. No foundation. No foundation that he
has knowledge of this list, your Honor.

THE COURT: Overruled.

MS. BACKERS: Mr. Seumanu, you’ve seen that before, right?
A. No, I haven’t.

Q. You were in the hall when [Iuli] typed it up, right?

MR. CIRAOLO: Objection. Assumes facts not in evidence. He
answered he hadn’t.

THE COURT: Sustained.

MS. BACKERS: Mr. Seumanu, you know what Uso means, it
means brother right?

A. Yeah.

Brother for life, right?

Yep.

Right. [q] The first guy on there is Paki, right?
Yeah.

Your big brother, right?

Yeah.

The second guy on there i1s Big Tony, right?
Yeah.

oo o Lo

Q. The next guy on there, the third guy on there, is Jay Palega, Mac
Jay, right?

A. Yeah.
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Q. The fourth guy on there is Tim Tao who passed away in 1998,
right?

A. Yep.

Q. That is Tony’s brother, right?

A. Yeah.

Q. You don’t make the list until number five.

MR. CIRAOLO: Objection, Your Honor. May we approach the
bench?

THE COURT: Sure.
(Whereupon, the following discussion was had at side bar.)

MR. CIRAOLO: He did not write that. It was sent to them. She is
implying he created it.

THE COURT: No, she is not.

MS. BACKERS: Paki wrote it.

MS. LEVY: Should be cleared up.

THE COURT: Clear it up then. He is a gangbanger to earn stripes.

MR. CIRAOLO: The other objection is that there is not foundation
to establish this is any kind of a gang status.

THE COURT: So he can say it is not a gang status list.
MR. CIRAOLO: He says he doesn’t know about it.
MS. LEVY: Never saw it.

THE COURT: That is all he has to say.

MR. CIRAOLO: He said it.

THE COURT: Mike, I am not going to stand in the way of
legitimate cross-examination when this guy is lying through his teeth
and everybody in the court room knows it and it is just the way it is
going to come out.

MR. CIRAOLQ: That may be, but I think it is appropriate that if we
are going to have cross-examination there has to be a proper, legal
foundation for it.

THE COURT: That is nght.
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MR. CIRAOLO: There is no proper, legal foundation.
MS. BACKERS: Yes, there is.

MR. CIRAOLO: That this is a list—

MS. BACKERS: It says.

THE COURT: Wait a minute. There has been testimony that uso
for life is brothers for life. They refer to that amongst the gang. If he
doesn’t know anything else about it, then he doesn’t, but that ties it into
the gang.

MR. CIRAOLO: That may be, but by questioning the way it is
going, about assuming it is a gang list and this is a status repoxt, and he
says he hasn’t seen it and doesn’t know, doesn’t establish this is a gang
status list.

THE COURT: Ask him that question.
MS. BACKERS: I will.
(Whereupon, the following proceedings were had in open court.)

MS. BACKERS: Mr. Seumanu, what does America’s most wanted
Samoans mean to you?

A. Samoans wanted.
Q. And you were one of the four wanted for this murder, right?

MR. CIRAOLO: Objection, Your Honor. []] May I approach the
bench again?

(Whereupon, the following discussion was had at side bar.)

MR. CIRAOLO: There is no foundation connecting that statement
to this crime. Counsel is trying to draw an improper inference by her
question. The court had ruled she should establish if he has knowledge
of what this thing represents, what does it stand for. She hasn’t
established that foundation yet.

MS. BACKERS: 1 only asked one question.

THE COURT: She asked him if he knew what it meant and he said
no. She asked if he knew what they were for—wanted for murder.

MR. CIRAOLO: I don’t think she said it that way. I think the one
before— '

THE COURT: If you were wanted for murder.
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MR. CIRAOLO: There is no foundation this is correlated to this
crime where he has knowledge of it.

THE COURT: Angela, let’s not spend a lot more time.
MS. BACKERS: I am not going to.
(Whereupon, the following proceedings were had in open court.)

MS. BACKERS: Mr. Seumanu, if you pulled the trigger, on this list,
explain to the jury why you are number five on the list—excuse me—if
you pulled the trigger in this murder, explain to the jury why you are
number five on that list.

MS. LEVY: Objection.
MR. CIRAOLO: Objection. No foundation.

THE COURT: Counsel, one of you is going to object. The other is
going to keep quiet.

MR. CIRAOLO: Iwill doit. []] Objection. No foundation.

THE COURT: Sustained.
(15 RT 3332-3338.)

B. Appellant Forfeited His Prosecutorial Misconduct and Federal

Constitutional Claims

In addition to his state law evidentiary claim, appellant argues that the
prosecutor’s use of Exhibit 46 constituted prosecutorial misconduct and
violated his Sixth, Eighth, and Fourteenth Amendment rights. (AOB 151, 160,
161.) Appellant failed to object on these grounds. Thus, he has waived these
claims on appeal. (Olano, supra, 507 U.S. atp. 731; Tafoya, supra, 42 Cal.4th
at pp. 166, 176; People v. Price (1991) 1 Cal.4th 324, 481; Rodrigues, supra,
8 Cal.4th at p. 1116, fn. 20.) The admission of the challenged testimony was
proper in any event.

C. The Trial Court Properly Allowed The Prosecutor To Reference
Exhibit 46 To Impeach Tautai

Appellant contends that Exhibit 46 was not properly authenticated and
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that Tautai did not possess the requisite personal knowledge neces sary to testify
about the exhibit at trial. (AOB 156.) This claim is misplaced.

A writing must be authenticated before it may be received in evidence.
(Evid. Code, § 1401.) “Authentication of a writing is defined as (a) the
introduction of evidence sufficient to sustain a finding that it is the writing that
the proponent of the evidence claims it is or (b) the establishment of such facts
by any other means provided by law. (Evid. Code, § 1400.)" (McAllister v.
George (1977) 73 Cal. App.3d 258, 262.) A document may be authenticated by
circumstantial evidence. (/d. at p. 263.)

“[T]he authentication of a document is not necessary when the execution
of [the document] is not [at] issue, but only the fact of the [document’s]
existence[.]” (People v. Adamson (1953) 118 Cal.App.2d 714, 720 [where
document used to show that witness’s actions were motivated by document,
authenticity of document had no bearing on intended use].)

Here, the prosecutor did not offer Exhibit 46 as an authentic document
created by appellant and typed by Iuli. Rather, she established its existence in
order to impeach Tautai’s claim that he murdered Nolan to earn gang stripes.
Authentication was not required under these circumstances. (See e.g.,
Adamson, supra, 118 Cal.App.2d at p. 720.) Even assuming authentication was
required here, because Tautai “testified as to the circumstances surrounding the
document[,]” it was properly admissible in any event. (See McAllister v.
George, supra, 73 Cal.App.3d at p. 263.)

First, Tautai admitted that “some” of the idea behind his decision to
murder Nolan was to move up to the first position on the gang seniority list.
(15RT 3333.) Second, Tautai reiterated that he killed Nolan to “earn a stripe”
and to gain gang status. (15 RT 3325, 3333-3334.) Third, Tautai testified that
the word *“uso” used in Exhibit 46 means “brothers for life.” (15 RT 3335))
Fourth, he admitted that he, appellant, and Palega belonged to the criminal
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street gang S.O.S. and disclosed their gang nicknames. (15 RT 3325-3326,
3328-3329, 3331.) Fifth, Tautai cbnﬁrmed that appellant was first on the list,
Iuli was second, Palega was third, and he was fifth on the list. (15 RT 3335))
As the trial court noted in its ruling, “[t]here has been testimony that uso for life
is brothers for life. They refer to that amongst the gang. If he doesn’t know
anything else about [the list], then he doesn’t, but that ties it into the gang.” (15
RT 3337.)

To the extent appellant argues that Tautai did not possess the requisite
knowledge to testify about the exhibit (see AOB 156), appellant’s claim is
misplaced. As the trial court noted, the prosecutor did not imply that Tautai
created the list and Tautai was free to testify that the exhibit was not a gang
status list as implied. (See 15 RT 3336-3337.) Because the prosecutor was
simply using the exhibit to impeach Tautai on his earlier claim, Tautai’s
knowledge of the document was not required.

“To testify, a witness must have personal knowledge of the subject of the
testimony, i.e., ‘a present recollection of an impression derived from the
exercise of the witness’ own senses. [Citations.]’ In order to have personal
knowledge, a witness must have the capacity to perceive and recollect.”
(People v. Lewis (2001) 26 Cal.4th 334, 356.)

““[1]f there is evidence that the witness has those capacities, the
determination whether [he] in fact perceived and does recollect is left to
the trier of fact.’ [Citations.]” (People v. Dennis [(1998)] 17 Cal.4th
[468, 526]; 2 Witkin, Cal. Evidence (4th ed. 2000) Witnesses, § 46, p.
297 [the capacity to perceive and recollect is “only preliminarily
determined by the trial judge, and ultimately redetermined by the jury”].)
A trial court should allow a witness’s testimony unless “no jury could
reasonably find that he has such [personal] knowledge.) (Cal. Law
Revision Com. com., reprinted at 29B pt. 2 West’s Ann. Evid. Code,
supra, foll. § 701, p. 284.)”

(Ibid.)

The prosecutor properly utilized Exhibit 46 during cross-examination to

162



impeach testimony offered by Tautai on direct examination.®”  Appellant’s

contrary claim should be rejected.
D. The Prosecutor’s Use Of People’s Exhibit 46 In Her Qu estioning

Of Tautai Did Not Constitute Prosecutorial Misconduact

In a related claim, appellant contends that the prosecutor’s uise of Exhibit
46, and her questioning regarding the exhibit constituted prosecutorial
misconduct. (AOB 151, 160.) “[C]apitalizing on the trial court’s foundational
errors during her cross-examination of Tautai, she committed misconduct in
presenting information to the jurors that she could not reasonably expect to
prove either from Tautai, Iuli, or by any other evidence.” (AOB 151.) As noted
ante, appellant’s failure to object on this basis and to request a curative
admonition waives this claim on appeal. Regardless, the prosecutor did not
commit misconduct.

A prosecutor’s conduct amounts to prosecutorial misconduct under state
law “only if it involves the use of deceptive or reprehensible methods to attempt
to persuade either the trial court or the jury.” (Morales, supra, 25 Cal.4th at p.
44.) “Itis misconduct for a prosecutor to ask a witness a question that implies
a fact harmful to a defendant unless the prosecutor has reasonable grounds to
anticipate an answer confirming the implied fact or is prepared to prove the fact
by other means. [Citation.]” (Price, supra, 1 Cal.4th at p. 481.)

As noted above, authentication of the exhibit was not required for the

prosecutor’s impeachment of Tautai and, in any event, Tautai’s testimony

65. The scope of cross-examination delineated by the rules of evidence
1s “quite generous.” (People v. Matola (1968) 259 Cal.App.2d 686, 691.)
“[W]ide latitude may be permitted” as long as the cross-examination is limited
to matters within the scope of direct examination. (People v. Alfaro (1976) 61
Cal.App.3d 414, 421.) A witness can be cross-examined with respect to facts
or denials which are implied from his direct examination testimony as well as
with respect to facts which the witness expressly states. (Matola, supra, 259
Cal.App.2d at p. 690-691.)
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provided the requisite foundation. To the extent appellant claims the prosecutor
committed misconduct because she could not reasonably have expected to
prove that the exhibit served as a gang status list (see AOB 151), the
prosecutor’s direct examination of Iuli during the penalty phase suggests
otherwise, as noted by the italicized portion below.

Q. And after [appellant] was in custody on this murder, did he ever
give you anything to type up on the computer at juvenile hall?

A. Yes.
Q. And tell the jury about that.
A. Some name of the brothers in our house.

Q. And what does that mean, “brothers in our house”? What does
that mean?

A. Brothers, my little brothers and his brothers.

Q. And what was on—first of all, how does that happen, he gives
you a piece of paper? How does that happen?

A. I had wrote him a letter on the computer. And he wrote back
saying since you can use the computer, I want you to type this up for me.

Q. So when you were in juvenile hall for those two years before you
turned 18, you had access to a computer in the hall?

A. Yes.

And you wrote him a letter?

Yes.

And then what did he hand you to type up?

The names of my brothers.

And when he gives it to you, is it in handwriting?
Yes.

Where is it that he gives it to you?

In a letter.

In a letter?

Yes.

oo >R P> 0o >R
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Tell the jury how you receive a letter in jail.

You get it through the mail.

And is there something called jail mail or inmate mail?
That is in the jail. I was in juvenile hall.

This is actually through the postal system?

Yes.

And what does he send you?

He says he wants me to do that for him.

Did you type it up for him?

Yes.

o >o o Lo PR

Q. And did you provide a smaller version of this to me when I was
interviewing you?

A. Yes.

Q. Is this—this is People’s 46, for the record. [q]] Is this what Paki
asked you to type up?

A. Yes.

Q. Now, of all the times you’ve ever talked to Paki about the murder
of this young man, has he ever told you that it was an accident?

A. No.
Q. Has he ever told you that he was sorry?
A. No.

Q. And, in fact, he had you type up “America’s Most Wanted
Samoans; ” is that right?

A. Yes.
Q. What does that mean?
A. Just means what it says.
Q. You told me that was a badge of honor, right?
A. Yeah.
(19 RT 3942-3944.)

Given the format of the list and Iuli’s testimony that the phrase “America’s
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Most Wanted Samoans” included in Exhibit 46 was a badge of honor, the
prosecutor could reasonably have believed that the list was a gang status list and
that Tautai would confirm that fact. Given the close relationship between
appellant, Iuli, Palega, and Tautai, and the fact that Tautai and [uli were housed
in juvenile hall together when Iuli created the list, the prosecutor also had
reasonable grounds to believe Tautai had seen the list or at a minimum was
aware of its existence. Her use of the exhibit to impeach Tautai did not
constitute misconduct.
E. The Use Of People’s Exhibit 46 During Tautai’s Testimony Did

Not Violate Federal Law

Appellant also argues that the trial court’s decision to admit exhibit 46
and the prosecutor’s use of the exhibit violated his Sixth, Eighth and Fourteenth
Amendment rights (AOB 160, 161.) Not so. California courts generally
assume that prosecutorial misconduct is error of less than federal constitutional
magnitude. (See Bolton, supra,23 Cal.3d atp. 214, fn. 4.) Further, a defendant
who simply “recasts his state claim under constitutional labels” does not create
a federal constitutional violation. (See e.g., Davis, supra, 10 Cal.4th at p. 506,
fn. 7.) The prosecutor had a legitimate belief that Exhibit 46 was a gang status
when she questioned Tautai about it. Her use of the exhibit did not “infect the
trial with such unfairness as to make [appellant’s] conviction a denial of due
process.” (See Morales, supra, 25 Cal.4th at p. 44.) Appellant’s claim of

federal constitutional error must be rejected.
F. Harmless Error

Even if the prosecutor’s use of Exhibit 46 to impeach Tautai constituted
misconduct, the limited and brief use of the exhibit was not prejudicial.
Reversal is required only if after an examination of the entire cause, including

the evidence, it is reasonably probable a result more favorable to appellant
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would have been reached in the absence of the misconduct. (Baarnett, supra,
17 Cal.4th at p. 1133; Bain, supra, 5 Cal.3d at p. 849.)

Tautai testified he did not recall seeing the list (15 RT 3333-3335); thus,
the jury likely placed little weight on its importance. Moreover, the point the
prosecutor was trying to make—that Tautai’s lack of elevated status within the
gang showed he did not kill Nolan—was proven by other evidence. For
instance, Tautai essentially testified he was at the mercy of the other gang
members, presumably those more senior, to let him “know that you gonna
play.” (15 RT 3334.) Tautai also gave the police several different reasons for
killing Nolan that were not gang-related, including accident (14 RT 3203; 15
RT 3218), and fear that Nolan saw their faces and could identify them. (15 RT
3221). Importantly, Tautai also identified appellant as the shooter to police.
(14 RT 3204, 3206; 15 RT 3222, 3224.) Thus, the circumstantial evidence in
Exhibit 46 that allowed the jury to infer that Tautai was not the triggerman was
cumulative of other properly admitted evidence. Finally, as discussed ante (see

Arg. 1, § 1), overwhelming evidence of appellant’s guilt was presented .t

XI.

THE PROSECUTOR’S QUESTIONS TO TAUTAI ABOUT

HIM TESTIFYING AGAINST APPELLANT DID NOT

CONSTITUTE MISCONDUCT

Appellant claims the prosecutor committed misconduct during her cross-
examination of Tautai. Appellant’s failure to lodge timely and appropriately
specific objections and to request an admonition where necessary forfeits his
claim on appeal. (See Thornton, supra, 41 Cal.4th at p. 454 [must object on

prosecutorial misconduct grounds or it is forfeited].) Regardless, the challenged

66. In connection with his harmless error argument, appellant claims
that the instant claim was prejudicial in combination with the errors alleged in
his Argument . (AOB 161.) Appellant repeats this claim in his Argument XII;
respondent will address it in our Argument XII.
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questions by the prosecutor did not constitute misconduct and were not

prejudicial in any event.
A. Relevant Proceedings

During the prosecutor’s cross-examination of Tautai, she questioned him
in relevant part as follows:

Q. So when you took the deal, you knew [Iuli] was going to testify
against you?

A. Yes.
Q. And your big brother?
A. Yes.

Q. And you knew that all three of you had said that your big brother
was the triggerman in ‘967

A. Yes.

Q. And you asked me for the same deal to testify against your big
brother, didn’t you?

MR. CIRAOLO: Objection. Hearsay, privileged communications.
THE COURT: Overruled.

MR. CIRAOLO: No foundation.

THE COURT: Overruled.

THE WITNESS: When did I ask you this?

[PROSECUTOR]: You wanted the exact same deal that [Iuli] and
[Palega] got, and I said no way.

MR. CIRAOLO: Your honor, objection. Counsel is testifying and
no foundation.

THE COURT: Overruled.

[PROSECUTOR]: Q. You were willing to come in and say that
your big brother was the triggerman if you could get the “L” taken off
of your sentence, weren’t you?

A. Ididn’t.
Q. You didn’t want the same deal [Iuli] and [Palega] got?
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Hell no.

Hell no?

No.

You wanted to go down for life?
No.

You never wanted to get out of jail?

No.

LrLo RO P> P

No, you don’t want to get out of jail?

No.

>

Q. Are you telling this jury that you did not ask me for the same deal
[Iuli] and [Palega] got so you could testify against your big brother?

MR. CIRAOLO: Same objection, your honor. [f] Could we
approach the bench on this?

THE COURT: Sure. [] (Whereupon, the following discussion was
had at side bar.)

MR. CIRAOLO: Your honor, I am objecting. No foundation.
Counsel 1s trying to establish there was a direct communication between
the [witness], who is represented by counsel, with her.

THE COURT: I don’t hear him say it didn’t happen. I don’t
see—Mr. Daley is his lawyer. You cannot assert a privilege.

MR. CIRAOLO: I am objecting there is no foundation.

THE COURT: She asked him if it happened. He said no. I don’t
see anybody else asserting any prnvilege. [f] The objection is
overruled.

(15 RT 3342-3344))
Later, outside the presence of the jury, the court and Tautai’s attorney, Mr.
Daley revisited the matter.

MR. DALEY [Tautai’s attorney]: But I can be very brief. [{] My
concern is the questions addressed to my client about whether or not he
had requested a deal. Obviously, he had no communication with
Angela, at least none that I am aware of. I don’t think they ever
exchanged any words.
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I can say that I did make an inquiry, and was abruptly turned down.
And without getting into confidential communications, I can say I did
it without any instructions from my client just to see if it was available.
[1] And I think I communicated that to Angela at the time. Of course,
we are going back four or five months at this point. [] There was the
implication in the record, at this point—

THE COURT: Well, Mr. Daley, I didn’t hear you objecting at the
tume.

MR. DALEY: The objection was whether my client had any
communications and requested an offer and he answered no, which is
true.

THE COURT: Okay. So—
MR. DALEY: The implication—

THE COURT: Mr. Daley, I can’t deal with implications if you sit
there and don’t say anything, okay? So you didn’t say anything, he
answered no, so that is the end of that story as far as I’m concerned.

(15 RT 3366-3367.)

B. The Prosecutor’s Cross-Examination Of Tautai Did Not

Constitute Misconduct

Appellant claims that the prosecutor’s questions regarding Tautai
approaching her for a deal in exchange for testifying against appellant
constituted misconduct. (AOB 162-172.) Specifically, appellant argues that
these questions called for inadmissible evidence, implied facts the prosecutor
could not prove, and constituted false representations of fact. (See AOB 162,
166-170.)

As noted above, Tautai’s attorney approached the prosecutor about a
deal for Tautai, but was “abruptly turned down.” (15 RT 3366.) Given this
fact, it was reasonable for the prosecutor to assume that Tautai had his attorney
approach her because he wanted the same deal negotiated by Iuli and Palega.

Moreover, her “abrupt” response could reasonably be interpreted as her saying,
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“no way.”®" Thus, the prosecutor did not try to elicit inadmissible evidence, ask
questions she did not reasonably believe she could prove, or try to falsely
represent the facts. The prosecutor’s questions did not involve “the use of
deceptive or reprehensible methods to persuade . . . the jury.” (See Morales,
supra, 25 Cal.4th at p. 44.) Most important, there is no evidence that the jury
applied her remarks in an objectionable fashion. (See ibid. [when prosecutorial
misconduct claim focuses on comments made by prosecutor before jury,
question is whether there is reasonable likelihood that jury construed or applied
complained-of remarks in objectionable fashion].)

Tautai vehemently denied having approached the prosecutor for a deal,
a point underscored by defense counsel in closing. (See 17 RT 3564 [defense
counsel arguing, “When Ms. Backers was questioning Tautai, she said you
came crawling and begging to me for a deal. No evidence of that. He
answered no.”].) The challenged remarks were also brief and the jury was
twice instructed to find appellant guilty based only on the evidence (See 17 RT
3438,3611-3612), and were instructed that the remarks of an attorney are not
considered evidence. (See 17 RT 3428; CALCRIM No. 222.) The jury is
presumed to have followed these instructions. (See Delgado, supra, 5 Cal.4th
at p. 331; see also Hughey, supra, 194 Cal.App.3d at p. 1396 [even if
misconduct occurred, prejudicial effect may be dissipated by an instruction that

the statement of the attorneys are not evidence].)
C. Even Assuming Error, It Was Harmless

Assuming arguendo that the prosecutor’s questions to Tautai constituted

67. Although Daley told the court he believed he had informed the
prosecutor he was approaching her “without any instructions from” Tautai,
Daley could not be sure given the lapse of time since the conversation. (15 RT
3366.) Thus, we can reasonably assume that Tautai was aware of Daley’s
actions on his behalf.
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misconduct, given the trial court’s instruction to the jury as noted above, and
the fact that there was overwhelming evidence of appellant’s guilt (see Arg, 1,
§ 1, ante), it is not reasonably probable appellant’s verdict would have been
more favorable without the prosecutor’s remarks/questions and the introduction

of the challenged evidence. (See Watson, supra, 46 Cal.2d at p. 836.)
D. No Federal Constitutional Violation Occurred

Appellant contends that the alleged state law errors discussed above
constituted a violation of the federal constitution. (AOB 168-169.)
Specifically, he opines that the prosecutor functioned as “an advocate-witness”
in violation of his Sixth Amendment confrontation rights (AOB 70, 79), and
that because this was a capital case, her alleged misconduct constituted an
Eighth Amendment violation and violated due process. (AOB 78-79.)
California courts generally assume that prosecutorial misconduct “is error of
less than federal constitutional magnitude.” (Bolton, supra,23 Cal.3d atp. 214,
fn. 4.) The prosecutor’s questions did not “infect the trial with such unfairness
as to make [appellant’s] conviction a denial of due process.” (See Morales,
supra, 25 Cal.4th at p. 44.) Further, a defendant who simply “recasts his state
claim under constitutional labels” does not create a federal constitutional
violation. (See e.g., Davis, supra, 10 Cal.4th at p. 506, fn. 7.)

As noted ante (see § B ), the prosecutor did not commit misconduct
under state law. Appellant has failed to show that the challenged actions denied
him due process under the federal Constitution.

E. Defense Counsel’s Failure To Object Does Not Constitute

Ineffective Assistance Of Counsel

Appellant also seeks relief by attacking the competency of his trial
counsel. Appellant argues that counsel’s failure to object to the challenged

questions as misconduct constituted ineffective assistance of counsel. (AOB
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172.) Respondent renews our previous argument that an ineffecti ve assistance
of counsel claim is properly raised in a petition for habeas corpus. (See Arg. 1,
§ J, and authorities cited therein.) Regardless, appellant fails to establish his
burden of showing ineffective assistance of counsel.

As discussed above, the prosecutor’s questions were reasonable given
that Tautai’s attorney approached her regarding a possible deal and her reaction
to this approach. Even assuming defense counsel’s failure to object was not
objectively reasonable, given there was no prejudice (see § C, ante), appellant’s
ineffective assistance of counsel claim fails in any event. (See Strickland,
supra, 466 U.S. at pp. 687-688, 694; Holt, supra, 15 Cal.4th at pp. 703-704.)

Appellant’s failure to object to the challenged remarks and evidence
waives his claims of prosecutorial misconduct and evidentiary error on appeal.
Regardless, his claims fail on the merits. The prosecutor’s actions did not
“infect the trial with unfairness;” thus they did not constitute misconduct.
Further, it was not reasonably likely that the jury misapplied challenged remarks
in an objectionable fashion, and their was no prejudice in any event. Last,
appellant has failed to show that counsel’s failure to object was objectively
unreasonable or prejudicial; his claim of ineffective assistance of counsel

should be rejected.

XII.

THE ERRORS ALLEGED IN ARGUMENTS IX-XI WERE

NOT PREJUDICIAL IN COMBINATION

Appellant next contends that the combined effect of the errors alleged
in Arguments IX-XI was prejudicial. (AOB 173-174.) As noted in our
arguments responding to appellant’s individual claims, the court and/or the
prosecutor did not commit misconduct. (See Args. IX-XI, ante.) “The zero
effect of errors, even if multiplied, remains zero.” (Calderon, supra, 124

Cal.App.4th at p. 93.)
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XIIL
THERE WAS NO CUMULATIVE ERROR

Appellant claims that the cumulative effect of the asserted guilt phase
errors warrants reversal even if none of these errors was individually
prejudicial. (AOB 174-178.) Appellant’s claim is misplaced. |

As noted in our arguments (see Args. I-XI, ante), appellant’s claims of
error have no merit. Thus, his claim of cumulative error must fail. (See People
v. Coryell (2003) 110 Cal.App.4th 1299, 1309.) In any event, “[lJengthy
criminal trials are rarely perfect, and this court will not reverse a judgment
absent a clear showing of a miscarriage of justice. [Citations.)” (Hill, supra,
17 Cal.4th at p. 844.) Appellant has failed to make such a showing. Given the
overwhelming evidence of appellant’s guilt (see Arg. I, § 1), appellant’s
incredible alibi defense and claim that Tautai killed Nolan, even assuming
arguendo any actual errors occurred at trial, they “did not undermine the facts
supporting [appellant’s] guilt[.] (People v. Hinton, supra,37 Cal.4th at p. 872.)

Appellant’s claim of cumulative error should be rejected.

XIV.

THE TRIAL COURT’S INSTRUCTION WITH CALJIC
NO. 2.15 WAS PROPER

Appellant argues that the trial court’s instruction with CALJIC No. 2.15
“unconstitutionally lightened the prosecution’s burden of proof[.]” (AOB 178-
182.) This instruction is constitutional and was properly given to the jury.

The trial court instructed the jury with CALJIC No. 2.15 as follows:

If you find that a defendant was in conscious possession of recently
stolen property, the fact of that possession is not by itself sufficient to
permit an inference that the defendant is guilty of the crimes of robbery
or receiving stolen property. Before guilt may be inferred, there must be
corroborating evidence tending to prove defendant’s guilt. However,
this corroborating evidence need only be slight, and need not by itself be
sufficient to warrant an inference of guilt.

174



As corroboration, you may consider the attributes of possession,
time, place and manner, that the defendant had an opportunity to commit
the crime charged, the defendant’s conduct, and any other evidence that
tends to connect the defendant with the crime charged.

(17 RT 3642-3643.)

Appellant claims that CALJIC No. 2.15 improperly instru cts the jury it
may “infer guilt based on conscious possession of recently stolen pxoperty” with
only slight corroborating evidence. (AOB 180.) Appellant supports his claim
with a lengthy citation to federal law regarding a conspiracy instraction. (AOB
179-180 .) The instant case does not involve a conspiracy instruction, however, |
but one on possession of recently stolen property; thus the cases cited by
appellant are not controlling. Federal law is not binding on this Court in any
event. (Belshe v. Hope, supra, 33 Cal.App.4th at p. 171 [decisions by lower
federal courts not binding on state appellate courts].) Regardless, the court in
People v. Snyder, supra, 112 Cal.App.4th 1200, rejected the same claim made
by appellant.

CALJIC No. 2.15 does not create an improper presumption of guilt
arising from the mere fact of possession of stolen property, or reduce the
prosecution’s burden of proof to a lesser standard than beyond a
reasonable doubt. Rather, the instruction “relates a contrary proposition:
a burglary . . . may not be presumed from mere possession unless the
commission of the offense is corroborated.” [Citation.] The inference
permitted by CALJIC No. 2.15 1s permissive, not mandatory. Because
a jury may accept or reject a permissive inference “based on its
evaluation of the evidence, [it] therefore does not relieve the People of
any burden of establishing guilt beyond a reasonable doubt.” [Citation.]
Requiring only “slight” corroborative evidence in support of a
permissive inference, such as that created by possession of stolen
property, does not change the prosecution’s burden of proving every
element of the offense, or otherwise violate the accuser’s right to due
process unless the conclusion suggested is not one that reason or
common sense could justify in light of the proven facts before the jury.

(Id. atp. 1226.)
The inference permitted by CALJIC No. 2.15 has been upheld as proper
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(see People v. McFarland (1962) 58 Cal.2d 748, 754-755), and CALJIC No.
2.15 as a correct statement of the law. (See Snyder, supra, 112 Cal.App.4th at
p. 1228, fn. 11.) In addition, this Court has expressly upheld CALJIC No. 2.15
against constitutional attack. (Holt, supra, 15 Cal.4th at p. 677.) Appellant’s
claim that CALJIC No. 2.15 is unconstitutional should be rejected.

Even if the trial court erred in instructing the jury with CALJIC No.
2.15, any error was harmless under the Watson standard. (See e.g., People v.
Hayes (2006) 142 Cal.App.4th 175, 182 [Watson standard used to determine
whether instructional error harmless].) In its other instructions, the trial court
admonished the jury of its responsibility to evaluate the evidence in its totality
(17 RT 3611), to decide all questions of fact (17 RT 361 1), to assign every part
of the instructions equal importance (17 RT 3612), to give appeliant the
presumption of innocence (17 RT 3623), that the People carry the burden of
proof (17 RT 3428, 3623), and to convict only if the prosecution bore its
burden of proving guilt beyond a reasonable doubt (17 RT 3615, 3623). The
trial court also instructed that an inference is a logical and reasonable deduction
which may be drawn from proven facts; that circumstantial evidence is evidence
from which an inference “may” be drawn; and that when circumstantial
evidence is equally susceptible to two reasonable interpretations, the jury was
required to adopt that pointing to innocence. (17 RT 3614-3616.) Viewing all
these instructions as a whole (see People v. Musselwhite (1998) 17 Cal.4th
1216, 1248), there is no reasonable probability appellant’s verdict would have
been more favorable had the trial court not instructed the jury with CALJIC No.
2.15. (See People v. Morris (1988) 46 Cal.3d 1, 41 [in view of trial court’s
cautionary instructions, improper use of CALJIC No. 2.15 harmless error],
disapproved on other grounds in In re Sassounian (1995) 9 Cal.4th 535, 545,
fn. 6.)

Moreover, even without the permissive inference arising from
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appellant’s possession of Nolan’s watch and ring at the time of his arrest and
the abundance of Nolan’s other property recovered from the outbailding, main
house and surrounding grounds, the other evidence of appellant’s participation
in the crime was strong. Most notably, the fact that luli, Palega, and Tautai all
identified appellant as the murderer (11 RT 2585, 2587, 2698; 12 RT 2738,
2837; 13 RT 2920, 2990; 14 RT 3140, 3143-3144, 3204, 3206, 3211; 15 RT
3214-3215, 3222, 3224, 3226; 15 RT 3323, 3342-3343) and the fact that

appellant’s alibi defense and claim that Tautai killed Nolan were incredible.

XV.

THE VOUCHING ERRORS ALLEGEDLY COMMITTED

AT THE GUILT PHASE DID NOT CONSTITUTE

PENALTY PHASE ERRORS

Appellant next revives his earlier claim that the prosecutor committed
misconduct by vouching for Iuli’s and Palega’s credibility. (See Arg. I, ante.)
Appellant claims that the prosecutor’s vouching in the guilt phase carried over
and constituted penalty phase error. (AOB 182-196.) Appellant’s fajlure to
raise this claim below waives it on appeal. (See Thornton, supra, 41 Cal.4th at
p. 454.) Regardless, appellant’s claim is misplaced.

First, appellant points to selected portions of the prosecutor’s penalty
phase closing argument, comparing it to the prosecutor’s alleged vouching for
Tuli’s and Palega’s credibility at the guilt phase, and claims that the prosecutor’s
“persistent appeals to morality” are evidence that she was “vouching for the
morality of the death penalty in this case.” (AOB 188.) In all the instances
cited by appellant, the prosecutor was clearly arguing that the death penalty was
a moral and proper verdict based on the facts of the instant case and appellant’s
history, and not on her personal assessment and/or beliefs. (See e.g., 20 RT
4134 [arguing that brutality of instant murder by itself warranted death penalty];

4135 [arguing that given all the acts of senseless violence committed by
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appellant, and threats of violence made by him, death penalty was morally
correct sentence); 4148 [asking jury to impose death penalty as “moral and just
verdict for this crime”], italics added.)

Next, appellant claims that the decision in Kindler v. Horn (E.D.vPa.
2003) 291 F.Supp.2d 323 “illuminates” the alleged vouching here. Appellant’s
comparison to Kindler, is misplaced. In Kindler, a capital case involving two
defendants, the prosecutor argued to the jury “that it was the ‘position’ of his
office that” one of the defendants (Kindler) be put to death, and that the other
(Shaw) be sentenced to life in prison. (/d. at p. 362.) Based on the wording of
the prosecutor’s argument to the jury and the context of the whole record, the
court held that the argument constituted improper vouching.

Indeed, the entire premise of the prosecutor’s argument was that the
Commonwealth possessed even stronger evidence of Joseph Kindler’s
guilt and statutory aggravators than that presented to the jury and that
was why “the urging would be done based on the evidence . . . against
Mister Kindler.” By contrasting Petitioner with his co-defendant and
arguing in favor of the death penalty as to him alone, it further appears
that the goal of the prosecutor was to use Mr. Kindler as a “sacrificial
lamb” in order to secure at least one death penalty conviction. We
therefore find blatant misconduct on the part of the prosecutor here and
we are compelled to grant the petition for writ of habeas corpus on the
basis of this argument. '

(Id. atp. 363.)

Thus, the prosecutor hinted that Kindler’s guilt was based in part on evidence
not in front of the jury. That is not the situation here, where the prosecutor
relied solely on the evidence presented at trial.

Appellant next argues that the prosecutor committed misconduct because
she relied on facts testified to by Iuli and Palega to argue for the death penalty.
(AOB 189.) Iuli’s and Palega’s testimony at trial was properly admitted; the
prosecutor could thus rely on these facts to make her case. As respondent
argued in Argument, section C, ante, and adopted herein, the prosecutor did not
vouch for Iuli’s and/or Palega’s credibility in the guilt phase of appellant’s trial.
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Appellant’s attempt to characterize this claim as a penalty plhase error is
baseless.

To the extent appellant claims counsel’s failure to obj ect rendered
ineffective assistance, appellant claim must fail. Given there was ng vouching
and thus no basis to object, counsel’s failure to do so was not objectively
unreasonable. Moreover, in light of the overwhelming evidence ©f appellant’s
guilt (see Arg. I, § 1 ante), appellant was not prejudiced by counse]’s failure to
object. (Strickland, supra, 466 U.S. at pp. 687-688.) Likewise, appellant’s
attempt to repackage a state claim as one of federal constitutional error (see
AOB 191-192), must also fail. (See e.g., Davis, supra, 10 Cal.4th at p. 506, fn.
7.

XVL

THE TRIAL COURT’S REFERENCE TO THE «S§Q

SUBSTANTIAL” STANDARD WAS NOT MISLEADING

OR CONFUSING

During initial discussions with prospective jurors, the trial court talked
about the basic legal concepts applicable to a criminal case. (See | RT 113.)
When discussing the possibility of a penalty phase, the court at one point
framed its comments in relevant part as follows:

The jury in the penalty trial will be instructed they can assign
whatever moral or sympathetic value they want to the evidence that they
received in the penalty trial. The jury is instructed they are to weigh the
aggravating circumstances against the mitigating circumstances, Again,

68. Appellant’s attempt to attack the presentation of victim impact
evidence (see AOB 194) must also fail. As noted, post (see Arg, XIV), this
evidence was properly admitted. To the extent appellant characterizes himself
as a “brawler” and “street thug” rather than a cold-blooded killer, and claims
that evidence of his prior acts and threats of violence “did not significantly
contribute to the strength of the prosecution case for death[]” (AOB 195), the
evidence shows otherwise. Regardless, the jury apparently rejected appellant’s
characterization of the record, and, as the trier of fact was free to do so.
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it is not a numerical weighing process. I can’t give you a percentage.
It is a moral weighing process.

The instruction that 1s key to the penalty trial indicates that in order
to return a verdict of death, each juror must be persuaded or satisfied
that the aggravating circumstances are so substantial when compared to
the mitigating circumstances that it warrants the death penalty rather
than life without parole.

The key phrase in that instruction is: “are so substantial.” And that
is a fairly ambiguous phrase. And the law intends it to be such because
the law recognizes that you will be engaging in the moral weighing
process when you weigh that type of evidence.

(1 RT 125, italics added; see also e.g., 1 RT 193, 225, 261, 296.)

Appellant contends that the trial court’s assertion that the phrase, “so
substantial” was ambiguous misled the jurors by creating “an ambiguity where
none existed[.]” (AOB 199.)% Appellant’s failure to object to the court’s
comments waives this claim on appeal. (See e.g., People v. Mayfield, supra, 14
Cal.4th at pp. 778-779 [defendant may not complain on appeal that instruction
misleading where he did not ask court for clarification].) In any event, the
claim has no merit.

Each time the trial court noted that the phrase, “so substantial” was
ambiguous during voir dire, the court explained to the jury that when weighing
the aggravating and mitigating circumstances, the jury would be engaging in a
“moral” rather than a numerical weighing process; the court also told the jurors
they could assign “whatever moral or sympathetic value” they wanted to
evidence presented at trial, and/or that there were no numbers or percentages
attached to the weighing process. (Seee.g., 1 RT 124, 158, 192-193, 225, 260-
261,295-296;2 RT 313-314,366,417-418,472-473, 514, 550, 574-575; 3 RT
599-600, 643, 684, 715-716, 768-769, 801; 4 RT 834-835, 882-883, 926-927,

69. This Court has repeatedly held that the phrase, “so substantial” is not
unconstitutionally vague. (See People v. Salcido (2008) 44 Cal.4th 93, 117;
People v. Jackson (1996) 13 Cal.4th 1164, 1242-1243))
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994-995, 1043, 1110; 5 RT 1151-1152, 1191-1192, 1240-1241 , 1298-1299,
1358, 1411-1412; see also 6 RT 1448 [trial court telling prospective jurors they
“will be looking into [their] heart[s]” when engaging in weighimg process].)
CALIJIC No. 8.88% instructs the jury in part that it can “assign whatever
moral or sympathetic value” the jury deems appropriate “to each and all of the”
aggravating and mitigating factors. Thus, each juror was to use a different

standard in weighing the relevant factors; specifically their own moral

70. After the evidence was presented in the penalty phase, CALJIC No.
8.88 was presented in relevant part to the jury as follows:

It is now your duty to determine which of the two penalties,
death or imprisonment in state prison for life without the
possibility of parole, shall be imposed on the defendant.

After having heard all the evidence, and after having heard
and considered the arguments of counse], you shall consider, take
into account and be guided by the applicable factors of
aggravating and mitigating circumstances upon which you have
been instructed.

The weighing of aggravating and mitigating circumstances
does not mean a mere mechanical counting of factors on each
side of an imaginary scale, or the arbitrary assignment of weights
to any of them. You are free to assign whatever moral or
sympathetic value you deem appropriate to each and all of the
various factors you are permitted to consider.

In weighing the various circumstances you determine under
the relevant evidence which penalty is justified and appropriate
by considering the totality of the aggravating circumstances with
the totality of the mitigating circumstances. To return a
judgment of death, each of you must be persuaded that the
aggravating circumstances are so substantial in comparison with
the mitigating circumstances that it warrants death instead of life
without parole.

(20 RT 4239-4240.)

181



standards. Clearly, the trial court’s reference to the “so substantial” standard as
being ambiguous was the court’s attempt to indicate that each juror would bring
their own individual standard to the weighing process. The reference was not
improper.

To the extent appellant claims that the trial court’s use of the terms
“good” and “bad” when referring to the aggravating and mitigating
circumstances,ﬁwas erroneous (see AOB 201), given that this Court has done
the same (see People v. Brown (1985) 40 Cal.3d 512, 542, fn. 13, italics
omitted [“to returﬂ a death judgment, the jury must be persuaded that the ‘bad’
evidence is so substantial in comparison with the ‘good’ that it warrants death
instead of life without parole]), appellant’s claim has no merit. Defense
counsel’s use of these terms during voir dire (see €.g., 4 RT 967 [“prosecu.tion
will present evidence she believes are factors in aggravation, that my client is
a bad person”]; 6 RT 1476 [“law allows the prosecution to bring evidence to
show that [my client] is a bad person, factors in aggravation”]) underscores this
point.

Even assuming arguendo, the challenged comments were improper, any
error was harmless. The challenged comments were made before the
presentation of evidence in the guilt phase, long before the jury was formally
instructed with CALJIC No. 8.88 on the proper standard to be used in weighing
the aggravating and mitigating factors. (See 20 RT 4329-4330.) Moreover, the
jury did not request clarification of the instructions. (See e.g., 20 RT 4243
[only request from jury while deliberating was for a readback of Dr. Griffith’s
testimony].) Last, before making the challenged comments, the trial court told
each prospective panel of jurors that it was speaking to them informally, and
that the court would give them the formal and/or approved instructions after the
close of evidence. (Seee.g., 1 RT 113, 148, 181, 213, 249, 284.) The court

underscored this fact by telling each panel that the matters being discussed were
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for the court and counsel to ascertain the jurors’ individual views on the death
penalty. (Seee.g., 1 RT 113,115, 118-119, 123,129, 136-138, 1770-171, 201-
203, 215, 238-239, 250, 273, 284.)

The trial court . . . was not instructing the jury at the time it made the
comments in question. Indeed it was conducting voir dire of prospective
jurors. Its “comments ‘were not intended to be, and were not, a
substitute for full instructions at the end of trial.”” [Citation.] “‘The
purpose of these comments was to give prospective jurors, most of
whom had little or no familiarity with courts in general and penalty
phase death penalty trials in particular, a general idea of the nature of the
proceeding.”” [Citation.] In the context of voir dire, the trial court’s
comments in this case were proper.

(People v. Romero (2008) 44 Cal.4th 386, 423 [finding trial court’s general
comments about capital cases made during voir dire were proper].)

It is not reasonably probable appellant’s verdict would have been more
favorable at the penalty phase without the challenged comments made by the
trial court before trial began. (Watson, supra, 18 Cal. 3d at p. 836; see also
People v. Rogers (2006) 39 Cal.4th 826, 873 [when reviewing an ambiguous
instruction, this Court uses Watson standard to determine whether error was
harmless); People v. Breverman (1998 ) 19 Cal.4th 142, 149 [misdirection of
jury not a structural error; Watson standard used to determine whether error

harmless].)

XVIL

THE PROSECUTOR DID NOT IMPUGN DEFENSE

COUNSEL IN THE GUILT PHASE; THERE IS NO BASIS

FOR APPELLANT’S CLAIM THAT THIS ALLEGED

MISCONDUCT CARRIED OVER INTO THE PENALTY

PHASE

Appellant contends that the prosecutor’s impugning of defense counsel
in the guilt phase (see Arg. IIl, ante), carried over and constituted a penalty
phase error as well. (AOB 207-208.) Appellant did not object on this basis at

the penalty phase; thus, his claim is waived on appeal. (See Thornton, supra,
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41 Cal.4th at p. 454.) In any event, as noted ante, in Argument III, section B,
and adopted herein, the challenged comments were not a personal attack on

defense counsel, but proper argument based on the evidence. Appellant’s claim

3, ¢

that the prosecutor’s “slander . . . hovered over the entire trial” (see AOB 207-

208), must be rejected.

XVIIIL

THE PROSECUTOR DID NOT EXPLOIT EVIDENCE OF
A CONTRACT ON IULI’S LIFE AT THE PENALTY
PHASE

During her penalty phase closing argument, the prosecutor discussed
mercy and compassion as follows:

As you are thinking about mercy and compassion, whether
[appellant] should be granted leniency, ask yourself whether he showed
mercy and compassion to Nolan, who was so frightened and begged for
his life.

What compassion did he show to those students at Arroyo High
School when he kicked them and beat them and stomped them? [{]
What kind of compassion did he show to Jacqueline Romero when he
threw a pipe at her? [§] What mercy did he show all of us in our
community when he walked around for years with a loaded gun?

And what compassion was shown to that man looking into D’s car
when he ended up bloody and beaten and in the hospital? [§] What
mercy has he shown to any of his victims who were at the receiving end
of the one hitter quitter or any of his victims that he stomped into the
ground and left bloody?

What mercy did he show to Tony when he put out a contract on his
life, when Tony decided to come forward?

What kind of mercy do you show to a person who continues to be
violent in jail, who threatens the custodial officers who watch over him
or inmates that are housed with him? [§] Isn’t that morally perverted to
ask for leniency for somebody like that?

(20 RT 4199-4200.)

Appellant now argues for the first time that the italicized comments by
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the prosecutor improperly asked the jury to use the alleged contract on Iuli’s life
“as a factor in aggravation when there was no competent evidence to support
it.” (AOB 209.) Appellant’s failure to object to the challenged comment at trial
waives this claim on appeal. (See Thornton, supra, 41 Cal.4th at p. 454.)
Regardless, the prosecutor did not refer to the contract as an aggravating factor.
Rather, she merely included it in a list of instances where appellant failed to
show mercy and/or compassion as a means of urging the jury to do the same
with respect to appellant’s sentence.

Even assuming arguendo the prosecutor improperly referred to the
contract on Iuli’s life in closing, the closing remarks of an attorney are not
considered evidence. (See CALCRIM No. 222.) The jury here was instructed
as such (17 RT 3428); the jury is presumed to follow instructions. (See
Delgado, supra, 5 Cal.4th at p. 331; see also Hughey, supra, 194 Cal. App.3d
atp. 1396 [even if misconduct occurred, prejudicial effect may be dissipated by
an instruction that the statements of attorneys are not evidence].) The
challenged comment was brief, and buried within a laundry list of other acts of
violence committed by appellant. The jury did not misapply the prosecutor’s
comment in an objectionable fashion. (See Morales, supra, 25 Cal 4th at p.44
[when defendant raises claim of prosecutorial misconduct, question is whether
there is reasonable likelihood jury misconstrued or misapplied complained-of

remark in objectionable fashion].)

XIX.

THE PROSECUTOR DID NOT COMMIT MISCONDUCT

IN HER PENALTY PHASE CLOSING ARGUMENT BY

REFERRING TO PEOPLE’S EXHIBIT 46

In closing argument of the penalty phase, the prosecutor made the
following comments:

Now that you know the real truth, the real evidence, the brutality of

this crime, and you know how it not only destroyed a single life, not
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only a single human being’s life, not only a kind, unselfish,
compassionate young person’s life, but his whole family and his bride’s
family, and it turned his wedding day into a day of unending despair.

All of those who know and love Nolan will never wake up from this
darkest nightmare. And this nightmare is the handiwork of Afatia Ropati
Seumanu, for which he has named himself one of America’s Most
Wanted Samoans, a badge of honor that he awarded to himself for
blowing Nolan’s chest to pieces.

(20 RT 4133-4134, italics added.)

Appellant claims that the italicized comments constituted misconduct.
(AOB 210-214.) According to appellant, because no witness testified that the
list contained in Exhibit 46 was “an award ‘for blowing Nolan’s chest to
pieces[,]”” the prosecutor’s comment was a misstatement of the the evidence,
constituting misconduct under the state and federal Constitutions. (See AOB
212-213.) Appellant’s state and federal claims have been waived by his failure
to object below and to request a curative admonition. (See Thornton, supra, 41
Cal.4th at p. 454; Olano, supra, 507 U.S. at p. 731.) In any event, the
prosecutor did not commit misconduct.

The prosecutor [is] entitled to argue [her] interpretation of the
evidence, just as defendant [is] entitled to argue his interpretation of that
same evidence. ‘[T}he prosecutor has a wide-ranging right to discuss
the case in closing argument. [She] has the right to fully state [her]
views as to what the evidence shows and to urge whatever conclusions
[she] deems proper. Opposing counsel may not complain on appeal if
the reasoning is faulty or the deductions are illogical because these are
matters for the jury to determine. [Citation.] The prosecutor may not,
however, argue facts or inferences not based on the evidence presented.’
[Citations. ]

(People v. Valencia (2008) 43 Cal.4th 268, 284.)

Iuli testified during the penalty phase Ehat Exhibit 46 was a list of
“brothers in our house” that he typed for appellant while they were incarcerated;
the title of the list was “America’s Most Wanted Samoans.” (19 RT 3943-
3944.) Iuli also testified that the title “was a badge of honor.” (19 RT 3944.)
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In the guilt phase, Tautai acknowledged that appellant’s name was included on
the list. (15 RT 3331.) Because the challenged inference was based on the
evidence presented at trial, the prosecutor’s argument fell within the “wide
range of permissible argument.” (See Valencia, supra, 43 Cal. 4th at p. 284.)
It did not “involve the use of deceptive or reprehensible methods to attempt to
persuade” the jury or “infect the trial with such unfairness as to make
[appellant’s] conviction a denial of due process.” Appellant’s claims of
misconduct under the state and federal Constitutions must therefore fail, (See

Morales, supra, 25 Cal.4th at p. 44.)

XX.

THE PROSECUTOR’S REFERENCE TO APPELLANT’S

JAIL CLOTHES DID NOT CONSTITUTE MISCONDUCT

Appellant claims that the prosecutor’s reference to his jail attire in the
penalty phase closing argument constituted misconduct. (AOB 214-216.)
Appellant’s claim is without merit.

As noted by appellant, after the guilt phase of appellant’s trial, appellant
chose to continue the proceedings in jail clothes, rather than the civilian clothes
he had worn previously. (18 RT 3673.) When the jury reconvened, the trial
court instructed it in relevant part as follows:

Good morning, ladies and gentlemen. Couple of things. First of all,
Mr. Seumanu has chosen not to dress in civilian clothes. He is here in
jail clothes. That is the defendant’s choice that they [sic] can make.
You are not to consider that in any way during your deliberations, and
that 1s not a factor that should be considered by you in any way during
your deliberations.

Is there anybody that has a problem with Mr. Seumanu wearing jail
clothes during this part of the tnal? [{] See no hands.

(18 RT 3675.)
Later, after the close of evidence in the penalty phase, the prosecutor

made the following relevant remarks during her closing argument while
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discussing defense witness Dr. Griffith’s testimony:

Then he says there are some other personality, quote, descriptors. He
has low self-esteem, depressive trends, antisocial personality trends.
And then: any one of those tests can be an indicator. And he says,
quote, I guess the only one of those tests that had a threshold, speaking
specifically to the scale of sociopathic personality disorder, would be the
MMPL

There are certainly those same indicators on other tests, and
particularly with regards to the subjective tests. So basically they are
seeing this trend in all the testing for sociopathic personality disorder
which in the old days was a psychopath, they didn’t like that word
because it had a bad connotation so they changed it to anti-social
personality disorder, we don’t call it that way anymore because it has a
lot of baggage.

There are indicators on the other tests. And then he was asked this
absolutely bizarre question just way out of left field. Okay. Well, you
know that he is really interested in putting on a good face to this jury
and in the testing he even faked good, right, so what is he doing in his
jail clothes.

And the answer is this: it would support an underlying depression.
[] What does that mean, it would support an underlying depression?
[f] And: it is in the clinical data and tests. [f]] What does that mean?

That is what we call psychobabble. That doesn’t mean a thing. [{]
The guy—do you remember what Richard Allen Davis did to his jury
after he got convicted? [{] Same thing Paki did to you. You convicted
him of first-degree murder and specials. And guess what? He thumbed
his nose at you, took down his hair, put his jail clothes on and said: you
can’t touch me. I am not afraid of you. [f] He has a rebellious
personality style. That is the least of what he did. ] He doesn’t have
anything clinical.

(20 RT 4166, italics added.)

Appellant now claims for the first time that the italicized remarks by the
prosecutor constituted misconduct. (AOB 214-216.) First, appellant claims
that these remarks were in direct violation of the trial court’s implied “order that
there was to be no reference to appellant’s jail clothing as a consideration

against him[,]” and second, appellant argues that the prosecutor’s reference to
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Richard Allen Davis was “inflammatory” without any connection to the
evidence at trial. (AOB 215-216.) Preliminarily, respondent notes that
appellant’s failure to object to the prosecutor’s comments at trial and request a
curative admonition waives this claim on appeal. (See People v. Jablonski
(2006) 37 Cal.4th 774, 836.) Regardless, appellant’s claims are misplaced.

During appellant’s penalty phase case-in-chief, psychologist Marlin
Griffith testified on direct examination that one of the “important™ factors in
describing appellant’s personality was that there were indications that appellant
suffered “underlying depressive trends[.]” (20 RT 4069.) A short time later,
defense counsel questioned the witness as follows:

Q. Hypothetically, Dr. Griffith, if an individual had been going to
court on a case, as Mr. Seumanu, and had been dressing out in civilian
clothes, and then at some point changed wearing the jail clothes, his
attire changed, would that have any psychological implications for you,
would that indicate anything?

A. Well, given the gravity of Mr. Seumanu’s case, and given the
psychological information that I have previously pulled together, yes, I
am very surprised that Mr. Seumanu is dressed in the county jail uniform
as opposed to civilian clothes, providing that was available to him.

It certainly would suggest, it would support an underlying question
that I referred to, and it is in the clinical data and in the tests as well.

On cross-examination, the prosecutor asked the witness for clarification:

Okay. Now, you indicated for the jury, when [defense counsel]
asked you something about the defendant refusing to dress out now that
he is wearing jail clothes, number one, you said it was surprising to you,
right?

A. Yes.

Q. And then you said it was consistent with your evaluation. [q]
What does that mean?

A. I meant that as the test is indicating in a number of cases that Mr.
Seumanu is making a concerted effort to present himself in a most
favorable light; to come in court at this level of his trial, and the gravity
of his trial, and not presenting himself in the most favorable light is a
clear indication that some depression has set in. That was my statement.
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Q. So, for instance, you understand that he was dressing out and was
presenting himself in a certain light up until he was convicted of first-

degree murder and specials, right, and that after that he stopped dressing
out?

A. That is my understanding, yes.

Q. And so that he wanted to portray himself in a certain light before
his conviction, and then afterwards, he decided not to, right?

A. No, that is not my interpretation.

Well, you know he has a right to dress out if he wants to?
Yes.

And that he is refusing to?

Right. I assume he is refusing, yes.

And isn’t one of his personality styles rebelliousness?

oo >R

I think that may be a good descriptive statement, yes.

Q. So it also could be a way of thumbing his nose at the jury for
convicting him and saying, basically, huh-huh to you, and a way of
resenting them, showing them his resentment or rebelliousness, couldn’t
it?

A. That would not be my interpretation.

Q. And there are people who are in custody for periods of years who
are facing the death penalty who tend to show signs of depression, right?

[PROSECUTOR]: You wouldn’t find it abnormal that someone

who is facing the death penalty would tend to be a little depressed about
that?

A. T would.
Q. You would expect that, wouldn’t you?
A. T would expect it, yes.
(20 RT 4097-4098.)
Given defense counsel’s questioning of Dr. Griffith on direct

examination, and her portrayal of appellant’s change in attire as a manifestation
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of his depression, the prosecutor was certainly allowed to address the matter on
cross-examination. (See e.g., People v. Sakarias (2000) 22 Cal.4th 596, 643-
644 [cross-examination by defendant may open door for admission of evidence
on redirect that is favorable to prosecution and which may not have been
admissible in prosecution’s case-in-chief].) Likewise, given that evidence was
presented of appellant’s rebellious personality (see e.g., 20 RT 4097-4098), the
prosecutor could properly urge the jury to accept her version of appellant’s
actions; e.g., that appellant wore jail clothes after the jury convicted him of
murder to “thumb his nose” at the jury. The prosecutor’s reference to
appellant’s change in clothing was proper rebuttal and did not involve “the use
of deceptive or reprehensible methods to attempt to persuade” the jury.” (See
Morales, supra, 25 Cal.4th at p. 44.) The prosecutor’s remarks did not
constitute misconduct. (See Mendibles, supra, 199 Cal.App.3d at p. 1313
[remarks by prosecutor that are “fairly responsive to argument of defense
counsel” & “based on record” do not constitute misconduct].)

While the prosecutor could not compare appellant to “historic villain”
Richard Allen Davis where such a comparison was “unlinked to the evidence”
(see People v. Bloom (1989) 48 Cal.3d 1194, 1213 [generally, prosecutors
“should refrain from comparing defendants to historic or fictional villains,
especially where the comparisons are wholly inappropriate or unlinked to the
evidence”]; AOB 216), that is not what the prosecutor did in this case. This
Court’s opinion in Jablonski illustrates the point.

In Jablonski, the defendant argued that the prosecutor committed
misconduct by referring to Lorena Bobbit and the Menendez brothers; the
prosecutor’s comment was made “in the context of [a] . . . discussion of a
defense in which a defendant seeks to depict himself or herself as a victim and
thus to deflect responsibility for his or her conduct.” (Jablonski, supra, 37
Cal.4th at p. 836.) This Court rejected the defendant’s claim of misconduct:
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In this case, the prosecutor did not compare defendant to either
Bobbitt or the Menendez brothers, but referred to them to illustrate a
larger point about defenses based on shifting moral culpability for
crimes away from a defendant. Such references were not, in context,
impermissible nor did they constitute misconduct.

(Id. at pp. 836-837.)

As in Jablonski, the prosecutor here referred to Davis not as a means of
comparing appellant’s crimes with Davis’s and/or that showing that Davis and
appellant and/or their actions in court were similar, but to illustrate her point
that appellant, like Davis, showed contempt for the jury’s verdict. The
prosecutor’s use of Davis to illustrate this point did not constitute misconduct.
(See Jablonski, supra, 37 Cal.4th at pp. 836-837.)

Even assuming arguendo the challenged comments constituted
misconduct, they comprised a small portion of the prosecutor’s closing
argument. Moreover, the prosecutor did not present any details regarding
Davis’s actions when convicted, or any details of his crimes. Nor is there any
evidence that members of the jury were aware of Davis’s actions in this

regardl! Thus, we may not assume the jury misapplied the prosecutor’s

71. To the extent appellant asks this Court to take judicial notice of
Davis’ actions in court after he was found guilty of murder (see AOB 216),
respondent objects. Even assuming that Davis “winked, pursed his lips and
raised both hands with his middle fingers extended” in court (see AOB 216),
there is no authority for appellant’s claim that the actions of an individual can
be judicially noticed. Regardless, appellant’s only support for his claim that
Davis’s actions were “of such common knowledge . . . that they cannot
reasonably be the subject of dispute” (see Evid. Code, § 452, subdivision (g)),
is the purported existence of a newspaper article providing such details. (See
AOB 216.) Without evidence that the jury was aware of this article or of
Davis’s actions, we cannot conclude that this information was common
knowledge. Moreover, because the prosecutor here did not reveal Davis’s
actions but only referred generally to Davis’s showing of contempt (see 20 RT
4166), the jury’s knowledge of Davis’s actions is relevant to appellant’s
misconduct claim rather than the actions themselves. Thus, the precondition to
the taking of judicial notice has not been met here. (See People ex rel. Lockyer
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remarks. (See Jablonski, supra, 37 Cal4th at p. 837 [even assuming
prosecutor’s comparison to Lorena Bobbitt and the Menendez brothers
constituted misconduct, this Court would not assume jury applied prosecutor’s
references “in an erroneous or improper manner or even that it drew the most
damaging meaning from them; reversal not required. [Citation.]”]; see also
People v. Brown, supra, 31 Cal.4th at p. 553 [appellate court may not lightly
infer that jury drew most damaging, rather than least damaging meaning of
challenged statement].) There is no reasonable likelihood the jury misconstrued
or musapplied the prosecutor’s comments. (See Morales, supra, 25 Cal 4th at
p- 44.)

Appellant’s failure to object to the challenged comments on federal
grounds waives his claim that they constituted a violation of the federal
Constitution. (See Olano, supra, 507 U.S. atp. 731.) Regardless, because the
prosecutor did not commit misconduct under state law, appellant’s claim that
his federal constitutional rights were violated should be rejected on the merits.
(See e.g., Davis, supra, 10 Cal.4th at p. 506, fn. 7 [state claim repackaged

“under constitutional labels” does not create a federal constitutional violation].)

XXI.

DARRELL CHURISH’S TESTIMONY WAS PROPERLY

ADMITTED

Appellant contends that prosecution witness Darrell Churish’s testimony
at the penalty phase should have been excluded as speculative and that the
prosecutor’s eliciting of this testimony constituted misconduct. (AOB 217-
219.) These claims have no merit.

During the penalty phase, prosecution witness Darrell Churish testified

on direct examination that he was with appellant when appellant ordered

v. Shamrock Foods Co. (2000) 24 Cal.4th 415, 422, fn. 2.)
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someone standing at a bus stop to give appellant a “blue Georgetown trench
coat” the man was wearing. (18 RT 3781-3783.) The prosecutor then
questioned Churish as follows:

Q. Now, Mr. Churish, had Paki ever offered to you that he would
take somebody’s coat from them so he could give it to you?

A. 1don’t know if he like came out straight up and said offered, but
like one time, I guess I looked at a jacket. And he is like—we were at
the mall—and he asked me if I wanted it. I was like, no, that is all right.
Because I would have to take it home to my mom and explain how I got
it.

Q. What kind of jacket were you admiring?

[DEFENSE COUNSEL}: Your honor, I will object and ask the
answer be stricken. Speculation on the part of the witness.

THE COURT: Objection overruled.

[THE PROSECUTOR]: You can answer.

A. 1think it was a Raider jacket.

Q. Was somebody wearing that jacket?

A. Yes.

Q. And so you admired that jacket. [{] What do you say to Paki?

A. 1probably looked at it, said: that is a nice jacket. And he might
have come back and said like: do you want it, or—and I said no.

Q. Mr Churish, did you say he might have come back, or he did?
Didn’t you tell me he did?

A. Yes.

So what does he say to you when you admire the jacket?
He says: do you want it? I was like: no.

He was going to take it off that guy for you, right?
Probably, yeah.

oo PR

And you said no?
A. Yes.
(18 RT 3783-3784.)
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According to appellant, Churish’s testimony that he assumed appellant
would take the Raiders jacket for him was speculative, and that the trial court
thus erroneously overruled his objection. (AOB 217-219.) Appellant’s claim
is misplaced. As noted by the foregoing colloquoy, the prosecutor asked
Churish whether appellant had offered to take someone’s coat and give it to
Churish. (18 RT 3783.) Churish’s response, which appellant objected to as
speculative, was that appellant did not directly tell Churish he would take a
jacket for him, but that on a particular occasion when Churish hiad admired a
jacket, appellant had asked Churish if he wanted it. (18 RT 3783.) Thus,
Churish merely testified as to what appellant said; his testimony was direct and
free from speculation and conjecture. The trial court properly overruled
appellant’s objection on this basis.

Appellant also claims that the prosecutor’s question, “[h]e was going to
take it off that guy for you, right?” constituted misconduct by “attempting to
elicit a speculative answer” from Churish. (AOB 219.) Just prior to the
challenged question, Churish testified that when he admired someone’s Raider
jacket appellant asked him if he wanted it and Churish said no. (18 RT 3783-
3784.) Churish had also testified that he saw appellant take a “Georgetown”
jacket from someone at a bus stop. (18 RT 3783-3784.) The prosecutor’s
question merely reiterated the point already in front of the jury. Appellant has
failed to show that the prosecutor’s posing of the challenged question involved
“the use of deceptive or reprehensible methods to attempt to persuade the
jury[,]” or that it infected his trial “with such unfairness as to make [his]
conviction a denial of due process.” (See Morales, supra, 25 Cal 4th at p. 44.)
The prosecutor did not commit misconduct under either the state or federal

constitutions.”

72. Appellant’s failure to object on federal grounds at trial waives his
claim of federal error in any event. (See Olano, supra, 507 U.S. at p. 731.)
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XXII.

APPELLANT DID NOT SUFFER ANY PREJUDICE IN

THE PENALTY PHASE FROM THE ALLEGED GUILT

PHASE ERRORS

Appellant next argues that several of the errors alleged in the guilt phase
prejudiced him in the penalty phase by “slandering” the defense and/or
contributing to the improper consideration of “factor (a) evidence” by the jury.
(AOB 219-222.) Appellant specifically takes issue with the errors alleged in
Arguments II, VI, and IX. (AOB 219-222.) As noted in our responses to those
claims, there was no Doyle error (see Arg. II), Iuli’s testimony regarding the
factors upon which he based his conclusion that Tautai would “take the beef”
for appellant was proper (see Arg. VI), and the trial court did not commit
misconduct when commenting on Tautai’s credibility (see Arg. IX). Adopting
those arguments here, respondent maintains that appellant’s attempt to
repackage his claims of guilt phase error as penalty phase error by claiming that
this evidence added “to the weight of aggravation” in the penalty phase (AOB
222), has no merit.

XXIII.

THERE WAS NO CUMULATIVE ERROR RESULTING

FROM THE GUILT AND PENALTY PHASES

Appellant claims that the cumulative effect of the asserted guilt and
penalty phase errors warrants reversal. (AOB 222-224.) Appellant’s claim is
misplaced.

As noted ante (see Args. 1, X, XVI-XXIII), appellant’s claims of error
have no merit. Thus, his claim of cumulative error must fail. (See Coryell,
supra, 110 Cal.App.4th atp. 1309.) Inany event, “[l]engthy criminal trials are
rarely perfect, and this court will not reverse a judgment absent a clear showing

of a miscarriage of justice. [Citations.]” (Hill, supra, 17 Cal.4th at p. 844.)
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Appellant has failed to make such a showing. Given the overwhelming
evidence of appellant’s guilt (see Arg. I, § I), appellant’s incredible alibi
defense and claim that Tautai killed Nolan, and the strength of the case
presented in aggravation, even assuming arguendo any actual errors occurred
at either the guilt or penalty phase trials, they “did not undermine the facts
supporting [appellant’s] guilt].] (People v. Hinton, supra, 37 Cal.4th at p. 872.)

Appellant’s claim of cumulative error should be rejected.

XXIV.

VICTIM IMPACT EVIDENCE WAS PROPERLY

ADMITTED UNDER PENAL CODE SECTION 190,

SUBDIVISION (A)

While recognizing that victim impact evidence is admissible under the
federal Constitution (see Payne v. Tennessee (1991) 501 U.S. 808, 817-830),
appellant claims that the admissibility of such evidence “under California’s
death penalty statute is another question.” (AOB 225.) Appellant’s failure to
object to the admission of this evidence at trial forfeits this claim on appeal.
(See Evid. Code § 353.) In any event, appellant’s claim is without merit.

Citing the high court in Payne, this Court held in People v. Edwards
(1991) 54 Cal.3d 787, 833, that “*evidence of the specific harm caused by the
defendant’” 1s admissible under section 190.3, subdivision (a). This is the case
so long as the evidence is not so inflammatory as to divert “the jury’s attention
from its proper role” or invite a purely subjective, irrational response. (/d. at p.
836.) This Court has expressly noted that California law is consistent with the
principles outlined in Payne and Edwards. (People v. Lewis (2006) 39 Cal.4th
970, 1056.)

To the extent appellant argues that the history and intent behind section
190.3 precludes a finding that “circumstances of the crime” includes victim

impact evidence (see AOB 226-227), appellant’s claim ignores the precedential
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authority of the cases noted. Appellant’s reliance on this Court’s decision in
People v. Love (1960) 53 Cal.2d. 843, is misplaced.

The defendant in Love objected to the admission of a photograph of the
victim with “her face in death[,]” and a tape recording of the victim in her last
minutes of life, including her groans as she lay dying. (Love, supra, 53 Cal.2d
at pp. 853-856.) This Court held that this evidence was inadmissible at the
penalty phase of the defendant’s trial, because it served “primarily to inflame
the passions of the jurors” and “had no significant probative value.” (/d. at p.
856.) “[T}he photograph and the tape recording tended to prove only that [the
victim] died in unusual pain. Proof of such pain is of questionable importance
to the selection of penalty unless it was intentionally inflicted.” (Ibid.)

Even assuming Love survives this Court’s decision in Edwards, it is
distinguishable from the instant case. Here, unlike the court in Love, the trial
court expressly excluded a videotape offered by the prosecutor, given the
possibility it could inflame the jury. (18 RT 3804-3805.)2 The victim impact
evidence admitted at appellant’s trial consisted in part of a photograph of Nolan
with his fiancee, Rowena, two photographs of Rowena at the mortuary, a
photograph of Nolan, and a photograph of Nolan’s casket at the funeral. (See
18 RT 3805.) None of these photographs depicted Nolan dying, and most
important, the defense attorney here expressly noted for the record that she had
no objections to the admission of this evidence. (18 RT 3805.) The victim
impact evidence was properly admitted. (See Lewis, supra, 39 Cal.4th at p.
1056.)

73. The videotape depicted images of Nolan and Rowena, which was
originally to be played at their wedding. (18 RT 3804-3805.)
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XXV.
CALIFORNIA’S DEATH PENALTY STATUTE |S
CONSTITUTIONAL
Appellant asserts a number of challenges to California’s death penalty
statute, although he acknowledges they have been decided adversely to his
position. (AOB 229-257.) The specific claims are addressed briefly below.

A. Penal Code Section 190.2 Is Not Impermissibly Broad

Appellant claims that section 190.2 is constitutionally defective as it fails
to properly narrow the class of death-eligible defendants. (AOB 231-233))
This Court has repeatedly rejected such claims, and appellant offers nothing to
distinguish his case from those previously decided. (See e.g., People v. Stanley
(2006) 39 Cal.4th 913, 958, and cases cited therein; People v. Demetrulias,
supra, 39 Cal.4th at p. 43, and cases cited therein.)
B. Penal Code Section 190.3(a) Does Not Allow For The Arbitrary
And Capricious Imposition Of The Death Penalty
Appellant claims that section 190.3(a) fails to adequately guide the jury’s
deliberations, thereby resulting in arbitrary and capricious imposition of the
death penalty. (AOB 233-235.) This Court has repeatedly rejected such
claims; appellant offers nothing to distinguish his case from those previously
decided. (Seee.g., Stanley, supra, 39 Cal.4th atp. 967, and cases cited therein;
People v. Harris, supra, 37 Cal.4th at p. 365, and cases cited therein.)
C. California’s Death Penalty Provides Appropriate Safeguards To
Avoid Arbitrary And Capricious Sentencing
In addition to the two above-noted provisions, appellant claims that
other aspects of California’s death penalty statute deprive him of necessary
safeguards to avoid arbitrary and capricious sentencing. These include: lack

of written findings or unanimity regarding aggravating circumstances; no
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requirement that aggravating circumstances outweigh mitigating circumstances,
and that death is the appropriate punishment; no instruction as to burden of
proof except for other criminal activity and prior convictions; the use of
“restrictive adjectives” with respect to potential mitigators, the failure to instruct
the jury that it could consider possible mitigators only in mitigation; and no
inter-case proportionality review. (AOB 236-255.) All of these claims have
been previously rejected by this Court, and appellant offers nothing specific to
his case that would justify a departure from those holdings. (See e.g., People
v. Valencia, supra, 43 Cal.4th at p. 311, and cases cited therein; Demetrulias,
supra, 39 Cal.4th at pp. 39-45, and cases cited therein; Harris, supra, 37
Cal.4th at p. 365, and cases cited therein; People v. Morrison (2004) 34 Cal.4th
698, 730, and cases cited therein.)
D. California’s Use Of The Death Penalty Does Not Violate The

Eighth Amendment

Appellant asserts that California’s use of the death penalty violates
international norms and thus violates the Eighth and Fourteenth Amendments.
(AOB 255-257.) This Court has repeatedly rejected such claims and appellant
offers nothing specific to his case that would warrant a reversal of that position.
(See e.g., Valencia, supra, 43 Cal.4th at p. 311; People v. Tafoya, supra, 42
Cal.4th 147; Demetrulias, supra, 39 Cal.4th at p. 43, and cases cited therein;
Harris, supra, 37 Cal.4th at p. 365, and cases cited therein.)

E. Cumulative Error

Appellant argues that, when considered cumulatively, the California
death penalty is so devoid of safeguards as to violate his constitutional rights.
(See AOB 229-230.) As set forth above, however, appellant has failed to
establish the existence of any errors which could be considered cumulatively.

Moreover, this Court has specifically held that, “[t]he claimed flaws in our

200



state’s death penalty statute . . . whether considered individually oor together, do
not make it unconstitutional.” (Demetrulias, supra, 39 Cal.4th at p. 45)

Appellant’s claim must be rejected.
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CONCLUSION

Accordingly, respondent respectfully requests that the judgment be

affirmed.
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