
VI.

THE INSTRUCTIONS GIVEN BY THE COURT DID NOT 
UNDERMINE OR DILUTE THE REASONABLE DOUBT 
REQUIREMENT

Appellant contends that several standard jury instructions drawn from 

CALJIC and given here lowered the requisite standard of proof beyond a 

reasonable doubt. He cites specifically those instructions pertaining to: (1)

circumstantial evidence (CALJIC Nos. 2.90 [presumption of innocence, .

reasonable doubt, and burden of proofl, 2.01 [sufficiency of circumstantial 

evidence generally], 8.83 [sufficiency of circumstantial evidence to prove a 

special circumstance], and 8.83.1 [sufficiency of circumstantial evidence to 

prove mental state] ), and (2) witness credibility and weight of the evidence 

(CALlIC Nos. 1.00 [respective duty of  judge and jury], 2.21.1 [discrepancies 

in testimony], and 2.22 [weighing conflicting testimony]). (AGB 88-96.) 

Appellant has failed to show instructional error.

At trial, appellant did not object to these instructions. Notwithstanding 

his failure to do so, appellant's claim is cognizable on appeal to the extent it 

implicates his substantial rights. (§ 1259; see People v. Gray (2005) 37 Ca1.4th 

168,235 [notwithstanding a failure to object at trial, a defendant may raise on
/

appeal an instructional error claim that affects his substantial rights].)

A. The Jury Was Properly Instructed With CALJIC Nos. 2.90, 
2.01, 8.83, And 8.83.1

First, appellant argues that CALJIC Nos. 2.01, 8.83, and 8.83.1 were 

contrary to the "beyond a reasonable doubt" principle (CALlIC No. 2.90) and 

misled the jury into believing it could convict him ifhe "reasonably appeared" 

to be guilty, even if they entertained a reasonable doubt regarding his guilt. He 

complains specifically of language common to these three instructions stating 

that if one interpretation of the evidence "appears to you to be reasonable and
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the other interpretation to be unreasonable, you must accept the reasonable 

interpretation and reject the unreasonable." (AOB 89-90.) Second, appellant 

characterizes· these instructions as creating "an impermissible mandatory 

presumption that required the jury to accept any reasonable incriminatory 

interpretation of the circumstantial evidence unless appellant rebutted the 

presumption by producing a reasonable exculpatory interpretation." (AOB 91.) 

Appellant argues that these instructions implied that a defendant was required 

to present, at the very least, a "reasonable" defense to the prosecution's case. 

(AOB 91-92.) Based on these two claims, appellant contends that his 

constitutional rights to due process, trial by jury, and a reliable capital trial were 

violated (U.S. Const., 6th, 8th, &14th Amends.; Cal. Const., art. I, §§ 7 & 15  -

17) and that his resulting conviction must be reversed. (AOB 90, 98-99.)

As defendant concedes, this Court has in the past rejected similar 

arguments. (People v. Rundle (2008) 43 Cal.4th 76, 154-155; People v.

Brasure (2008) 42 Cal.4th 1037, 1059; People v. Carey, supra, 41 Cal.4th at

pp. 130-131; People v. Carter (2005) 36 Ca1.4th 1114; 1188; People v.

Nakahara (2003) 30 Cal. 4th 705,714; People v. Maury (2003) 30 Cal.4th 342, 

428; People v. Crew (2003) 31 Cal.4th 822,847; People v. Hughes, supra, 27

Cal.4th at pp. 346-348.)44/ Appellant offers no persuasive reason why this 

Court should reconsider its prior decisions rejecting the claims of instructional 

error raised.

'" It is well established III California that the correctness of jury 

instructions is to be determined from the entire charge of the court, not from a 

consideration of parts of an instruction or from a particular instruction.'"

. (People v. Wade (1995) 39 Cal.App.4th 1487, 1491, citing People v. Burgener

44. This Court has also rejected the claim that CALJIC Nos. 2.02 and 
2.90, when given together, erode the reasonable doubt standard of proof.
(People v. Cook (2006) 39 Cal.4th 566, 601; People v. Navarette (2003) 30
Cal.4th 458, 501.)
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(1986) 41 Cal.3d 505,538, disapproved on other grounds in People v. Reyes

(1998) 19 Cal.4th 743, 746.)

Appellant urges reconsideration of those holdings. (AOB 96-98.) This 

Court should decline that invitation, as those holdings were legally sound and 

established a well-reasoned line of unbroken authority on which litigants have 

a right to rely. Indeed, if appellant's arguments are correct, then it would follow 

that one of the most fundamental aspects of the CALJIC system is 

constitutionally flawed.

The court here,gave a series of related instructions (CALlIC Nos. 2.01, 

8.83,8.83.1; II CT 426, 457-459; VI RT 1774, 1786-1788) that essentially told 

the jurors they had a duty to accept the reasonable interpretation of the evidence 

and reject the unreasonable interpretation.

The jury was also instructed with CALJlC No. 2.90, telling the jury that 

the defendant 'is presumed to be innocent' and that the prosecution bears "the 

burden of proving [him] guilty beyond a reasonable doubt."

Appellant submits, "The Court's analysis is flawed," (AOB 97.) 

However, he offers no new or persuasive reasons for why this Court should 

now find the circumstantial evidence instructions to be unconstitutional. 

Accordingly, this claim fails.

B. The Jury Was Properly Instructed With CALJIC Nos. 1.00, 
2.21.1,2.21.2, And 2.22

Appellant further contends that CALlIC Nos. 1.00 (respective duties of 

judge and jury), 2.21.1 (discrepancies in testimony), 2.21.2 (willfully false 

witnesses), and 2.22 (weighing conflicting testimony) "in one way or another, 

urged the jury to decide material issues by determining which side had 

presented relatively stronger evidence." (AOB 93; II CT 420, 432-434; VI RT 

1770-1771, 1776-1778.) He claims that the instructions replaced the reasonable 

doubt standard with the preponderance of the evidence test "thus vitiating the

83



constitutional  that forbid convicting a capital defendant on any 

lesser standard of proof." (Ibid.) He further claims that CALJIC No. 2.01

violated his constitutional rights as enumerated in section A of his argument by 

improperly informing the jurors that they were to decide "between guilt and 

innocence, instead of determining if guilt had been proven beyond a reasonable

doubt." (Ibid.)

As with his preceding claim of instructional error, appellant

acknowledges that "this Court has repeatedly rejected constitutional challenges 

to many ofthe instructions discussed here." (AOB 96.) Nonetheless, he urges 

this Court to "reconsider" its prior rulings that have upheld these "defective

instructions." (Ibid.)

Appellant complains that the triai court's instruction with CALJIC No. 

1.00 (II CT 420; VI RT 1770-1771) informed the jury that "pity for or prejudice

against the defendant and the fact that he has been arrested, charged and 

brought to trial do not constitute evidence of guilt, 'and you must not infer or
,

assume from any or all of [these circumstances] that he is more likely to be 

guilty than innocent.'" (AOB 93.) Appellant contends that CALJIC Nos. 1.00 

and 2.01 diluted the prosecution's burden of proof. However, as conceded by 

appellant, this Court has rejected similar arguments. (People v. Nakahara,

supra, 30 Ca1.4th at p. 714, citing People v. Frye (1998) 18 Ca1.4th 894, 957-

958.)

Indeed, the trial court's reference to "innocence" in these instructions did 

not lessen the prosecution's burden. As demonstrated supra, the court 

instructed with the presumption of innocence and the prosecution's burden to 

prove appellant guilty beyond a reasonable doubt. (II CT 440; VI RT 1780.) 

Moreover, numerous instructions set forth the prosecution's standard of proof 

and defenSe counsel's argument further explained that requirement to the jury. 

(II CT 426, 436, 451, 453-454, 457-458, 464; VI RT 1774, 1778, 1784-1785,
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1787,1790,1819,1824-1825,1863,1869.)

In People v. Crew, supra, 31 Ca1.4th 822, this Court addressed very 

similar challenges to CALlIC Nos. 1.00,2.01,2.51, and 2.52, because of their 

use of the tenns "guilt" and "innocence." (Id. at p. 847.) The appellant in Crew, 

-  argued that this language "relieved the prosecution of its burden of proof by 

implying that the issue was one of guilt or innocence instead of whether there 

was or was not a reasonable doubt about defendant's guilt. (Id. at pp. 847-848.) 

This Court rejected the argument, explaining:

Challenges to the wording of jury instructions are resolved by 
determining whether there is a reasonable likelihood that the jury 
misapplied or misconstrued the instructions. [Citation.] Here, it 
is not reasonably likely that the jury would have misapplied or 
misconstrued the challenged instructions, one of which expressly 
reiterates that defendant's guilt must be established beyond a 
reasonable doubt. (CALJIC No. 2.0 1.) The instructions in 
question use the word "innocence" to mean evidence less than 
that required to establish guilt, not to mean the defendant must 
establish guilt, or that the prosecution has any burden other than 
proof beyond a reasonable doubt. Here, the jury was repeatedly 
instructed on the proper burden of proof.

(Id. at p. 848.) 

Appellant also complains that CALlIC No. 2.22 12 / infonnedjurors that 

their "ultimate concern must be to determine which party has presented 

evidence that is comparatively more convincing than that presented by the other 

party." (AOB 95.) He contends that this instruction replaced the "proof  beyond 

_  a reasonable doubt" standard with a lesser standard. (Ibid.) 

However, when this instruction is considered with CALlIC Nos. 1.0 1 

and 2.90, "'[I]t is apparent that the jury was instructed to weigh the relative 

convincing force of the evidence (CALlIe No. 2.22) only as part of the process

45. CALlIC No. 2.22 instructed, in relevant part, "The final test is not 
in the relative number of witnesses but in the convincing force of the evidence." 
(II CT 434; VI RT 1777-1778.)
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of detennining whether the prosecution had met its fundamental burden of 

proving [defendant's] guilt beyond a reasonable doubt.'" (People v. Maury, 

supra, 30 Ca1.4th at p. 429, citing People v. Clay(l984) 153 Cal.App.3d 433, 

462-462; People v. Salas (1975) 51 Cal.App.3d 151, 157.) 

Appellant challenges CALlIC No. 2.21.1 46 / (discrepancies in testimony) 

as one of the instructions that "individually served to contradict and 

impennissibly dilute the constitutionally-mandated standard that requires the 

prosecution to prove each .necessary fact of each element of each offense 

'beyond a reasonable doubt.'" (AOB 96.) This claim is barred under the 

invited error doctrine since appellant affirmatively requested the challenged 

instruction, and did not object to the giving of CALlIC No. 2.21. (II CT 418.) 

. (People v. Prieto (2003) 30 Cal.4th 226, 264-265.) Even if it were not barred, 

this contention is foreclosed by People v. Rundle, supra, 43 Cal.4th at pp. 154  -

155, and People v. Brasure, supra, 42 Ca1.4th at p. 1059, wherein this Court 

rejected the same claims as those made by appellant. And in any event, nothing 

in the instruction implicates, let alone varies, the burden of proof of the 

prosecution. Moreover, nothing in the instruction suggested that appellant had 

.  the burden of proof on any issue. The instruction merely informed the jury 

regarding how to weigh conflicting testimony. 

Pointing to CALlIC No. 2.21.2, appellant claims that this instruction 

also lessened the burden of proof. (AOB 93-95.) CALlIC No. 2.21.2 allows

46. CALlIC No. 2.21.1 instructed:
Discrepancies in a witness's testimony or between his or her 
testimony and that of others, if there were any, do not necessarily 
mean that the witness should be discredited. Failure of 
recollection is a common experience; and innocent 
misrecollection is not uncommon. It is a fact, also, that two 
persons witnessing an incident or a transaction often will see or 
hear it differently. Whether a discrepancy pertains to a fact of 
importance or only to a trivial detail should be considered in 
weighing its significance. (II CT 432; VI RT 1776-1777.)
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the jury to reject the testimony of a witness "willfully false in one material part 

of his or her testimony" unless "from all the evidence, you believe the 

probability of truth favors his or her testimony in other particulars." (II CT 433; 

VI RT 1777.) This instruction was also specifically requested by appellant at 

trial, and thus, his claim is barred under the invited error doctrine. (People v. 

Prieto, supra, 30 Ca1.4th at pp. 264-265.) Even ifit were not barred, this Court 

has previously rejected the contention that CALlIC No. 2.21.2 lowers the 

beyond-a-reasonable-doubt burden of proof. (People v. Rundle, supra, 43 

Ca1.4th at pp. 154-155; People v. Erasure, supra, 42 Ca1.4th at p. 1059; People

v. Crew, supra, 31 Ca1.4th at pp. 847-848.) Appellant offers no reason to 

reconsider these decisions.

Appellant contends that CALJIC No. 2.22 effectively  - replaced the 

beyond-a-reasonable-doubt burden of proof with the lesst;r preponderance-of  -

the-evidence burden of proof in directing the jury to determine each factual 

issue in the case by deciding which witnesses were most convincing, regardless 

of the number of witnesses who testified to a particular version of events. 

(AOB 93, 95.) Again, this Court has previously rejected this argument. 

(People v. Rundle, supra, 43 Ca1.4th at pp. 154-155; People v. Brasure, supra, 

42 Cal.4th atp.1059;Peoplev. Crew, supra, 31 Ca1.4th atpp. 847-848,' People

v. Maury, supra, 30 Ca1.4th at pp. 428-429.)

In any event, it is not reasonably likely that the jury understood the 

instructions to allow conviction of appellant based on a standard of proof less 

than beyond a reasonable doubt. (Victor v. Nebraska (1994) 511 U.S. 1,6.) 

The court instructed pursuant to CALlIC No. 2.90 on the presumption of 

innocence and the burden placed on the prosecution to prove the charges 

beyond a reasonable doubt. (II CT 440; VI RT 1780.) The court also 

mentioned the "beyond a reasonable doubt" standard in seven other jury 

instructions: CALlIC Nos. 2.01 (II CT 426); 2.61 (II CT 436); 4.50 (II CT
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451); 8.21 (II CT 453); 8.80.1. (II CT 454); 8.83 (II CT 457-458); and 17.19 (II 

CT 464). Additionally, during closing argument defense counsel further 

explained that the People had to prove appellant was guilty beyond a reaSonable 

doubt and that appellant was presumed innocent. (VI RT 1819, 1824-1825, 

1863, 1869.) On balance, viewing the instructions as a whole, and in light of 

the record at trial, it is not reasonably likely the jury was misled by the 

challenged instructions with regard to its obligation to find each element of the 

charged crimes beyond a reasonable doubt. (People v. Berryman (1993) 6 

Ca1.4th 1048, 1073, fn. 3; People v. Davis (1995) 10 Ca1.4th 463,521-522; 

People v. Crittenden (1994) 9 Ca1.4th 83,144.)

In sum, based on the foregoing, none of the challenged instructions 

lessened the prosecution's burden of proof. Indeed, the instructions as a whole 

adequately informed the jury of the prosecution's burden to prove appellant 

guilty beyond a reasonable doubt, and did not suggest or imply that appellant 

had to produce evidence of innocence or that he could be convicted without 

proof  of  guilt beyond a reasonable doubt. Consequently, appellant has provided 

no basis for this Court to reconsider its prior decisions upholding the validity 

of these pattemjury instructions. Appellant's contentions are without merit and 

should be rejected.
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PENALTY PHASE ISSUES

VII.

THE COURT'S FAILURE TO REINSTRUCT THE 
PENALTY JURY WITH APPLICABLE GUILT PHASE 
INSTRUCTIONS WAS HARMLESS ERROR

Appellant contends the trial court erred in failing to instruct the jury 

during the penalty phase with CALJIC No. 2.20 on witness credibility, CALJIC 

No. 2.22 on weighing conflicting testimony, and CALJIC Nos. 2.00 and 2.01 

on direct and circumstantial evidence and the sufficiency of circumstantial 

evidence. Appellant claims the court's failure to give these instructions resulted 

in prejudicial error that warrants reversal of the penalty phase verdict. (AOB 

100-113.) Respondent submits that while the trial court's failure to reinstruct 

with the applicable guilt phase instructions was error, it was harmless error.

A. Background

During the penalty phase, the prosecution presented evidence in 

aggravation involving a shooting that occurred four months prior to the Casa 

Blanca shooting. In August 1994, appellant was in a relationship with Arcadia 

Hernandez, the mother of his children, Marco and Jasmine. (VII RT 1913, 

1955.) On August 29, 1994, Arcadia, her sisters Maria and Elisabeth, Maria's 

husband Ramon, Ramon's brother Angel, and Maria's eight-month-01d son 

went in a Thunderbird to pick up Marco at appellant's mother's house. (VII RT 

1914-1915, 1923, 1926-1927.) Arcadia and appellant got into an argument 

because he did not want to give her the baby. (VII RT 1916, 1923.) Elisabeth 

and Maria exited the vehicle, obtained Marco, and got back into the 

Thunderbird. (VII RT 1916-1917, 1924.) Meanwhile, Arcadia and appellant 

continued to argue in front of the house. (VII RT 1916, 1918, 1924.) At some 

point, appellant saw Angel, the driver of the vehicle, and became "suspicious." 

(VII RT 1928.) Appellant asked Ramon who the driver was and Ramon told
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appellant it was his brother. (Ibid.) Thereafter, appellant shot at the 

Thunderbird, which had five adults and two infants inside. 47 / (VII RT 1918  -

1919,1925,1928-1932.) The vehicle was only seven to eight feet away from 

appellant when he shot at it. (VII RT 1929.) Arcadia screamed, "leave," and 

the family sped offin the Thunderbird. (VII RT 1919.) They stopped at a store 

to call the police. (VII RT 1919, 1925, 1931, 1955-1957.) Visalia Police 

Officer James Rapozo responded to the call and found two expended shell 

casings from a .380 caliber handgun in the roadway in front of 1012 North 

Court Street. (VII RT 1955-1958.) In the building at 1020 North Court, 

Officer Rapozo found two holes that appeared to have been made by those two 

bullets. (VII RT 1937, 1963.) The next day, Ramon's brother Manuel, owner 

of the Thunderbird, noticed a bullet hole in the vehicle's spoiler. (VII RT 

1919-1922,1930,1932-1933.)

Following the presentation of evidence in mitigation and aggravation, 

the prosecution requested a number of instructions, many of which were later 

withdrawn. (II CT 516-523; VII RT 2025.) CALJIC Nos. 2.00, 2.01, 2.20, and 

2.22 were all requested by the prosecution. (II CT 516-523.) As to CALJIC 

No. 2.22 (weighing conflicting testimony), which was requested and later 

withdrawn, the trial court noted, "I think the reason the district attorney gave

47. The testimony about the type of firearm appellant used and the 
direction he fired his weapon varied somewhat. Elisabeth heard appellant 
arguing with Arcadia and recalled, "He got mad and started shooting at the car 
where his son wasat." (VII RT 1924.) Elisabeth saw appellant with a gun and 
then heard multiple gunshots. (VII RT 1924-1925.) Elisabeth did not get a 
good look at the gun and was unable to identify what type of gun it was, but 
remembered seeing appellant pull something out of his pants before hearing the 
shots. (VII RT 1925.) Maria thought appellant had shot up, but also saw the 
gun pointed at the vehicle. (VII RT 1918.) Maria referred to the gun as a 
"shotgun" at one point in her testimony. (Ibid.) Ramon testified appellant used 
a pistol or handgun. (VII RT 1929.) Ramon saw appellant pull out a gun, point 
it at the Thunderbird and fire three to four shots. (VII RT 1928-1929, 1932.)
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that is for the underlying 245 that you are attempting to prove up, but I think it 

would be a little bit confusing, because, it being in the penalty phase, I don't 

think it is necessary. I think it could be confusing." (VII RT 2026.) 

Defense counsel also submitted a list of requested penalty phase 

instructions. (II CT 524; VII RT 2027.) After going through the defense's 

requested instructions, the trial court announced:

Before we go, I still am having a problem with these general 
instructions.  For example, 2.01, "However a finding of guilt as to 
any crime may not be based upon circumstantial evidence." I don't 
know why we need this - - these things. If you can - - I don't want to 
roll over a request, but I don't know - - I mean, I've given 2.00, I've 
given 2.01, I've given 2.20, and I don't know why I need to specifically 
give .those three instructions again, to the exclusion of other instructions 
defining crimes.

(VII RT 2035.) The prosecutor replied, "I don't have a problem with that per 

se," and proposed that instead the court could simply remind the jury to 

consider the instructions previously given when determining the reasonable 

doubt factor. (VII RT 2035-2036.) The court explained its main concern was 

to avoid jury confusion as to "what its duties are with regard to the criminal 

activity as opposed to the penalty" decision. (VII RT 2036.) The court asked 

defense counsel if he had any suggestions and defense counsel recommended, 

"I don't want to see the jury confused, either. But I do want them to realize that 

this is aggravated or has an independent status here, and it does have to be 

viewed independently." (Ibid.)

The court then suggested:

Would it be appropriate for me, when I get to the aggravator, to 
indicate that this - - this particular factor, of whether or not the defendant 
committed an assault with a firearm, must be proved beyond a 
reasonable doubt, like any other crime, in order to determine whether the 
defendant committed this offense, all the previous instructions having 
to do with proof of a crime would be applicable.

(VII RT 2036.) Defense counsel and the prosecutor both agreed that would be
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satisfactory. (VII RT 2036-2037.) The court then eliminated CALJIC Nos. 

2.00, 2.01, and 2.20 from the list of jury instructions and wrote up a summary 

explaining "what factors to use in detennining whether the defendant 

committed the aggravating offense of an assault with a firearm." (VII RT 2037  -

2038.) The court reasoned, "If I say that those instructions - - the previous 

instructions apply to the 245, my concern is that the jurors will think that they 

do not apply to the penalty phase, and that's not necessarily true. We've already 

instructed them on the law, and I don't think we need to instruct it again, and 

I think it may be confusing if I do anything other than what I've done." (VII 

RT 2038.)

Thereafter, the jury was instructed with CALJIC Nos. 8.84 and 8.84.1, 

which advised, "You will now be instructed as to all of the law that applies to 

the penalty phase of this trial" and told them, "Disregard all other instructions 

given to you in other phases of this tria1." (II CT 527; VII RT 2039-2040.) The 

jury was instructed with CALlIC No. 8.85, which listed the factors to be 

considered during the penalty phase based on section 190.3. (II CT 529-531; 

VII RT 2040-2042.) Factor (b) (§ 190.3, subd. (b); CALJIC No. 8.85, subd. 

(b)) informed the jurors to consider, "[T]he presence or absence of criminal 

activity by the defendant, other than the crime for which the defendant has been 

tried in the present proceedings, which involve the use or attempted use of force 

or violence or the expressed or implied threat to use force or violence." (VII 

RT 2041.)

The jury was instructed with CALJIC No. 8.87 on t:h.e proof beyond a 

reasonable doubt standard as to the assault with a firearm allegation. The jury 

was told:

.  Before a juror may consider any such criminal act as an aggravating 
circumstance in this case, a juror must first be satisfied beyond a 
reasonable doubt that the defendant did, in fact, commit such criminal . 
act. ...
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If any juror is convinced beyond reasonable doubt that such criminal 
activity occurred,. that juror may consider that activity as a fact in 
aggravation.

If a juror is not so convinced, that juror must not consider that 
evidence for any purpose.

(II CT 532; VII RT 2042.) The jury was then given the definition of assault 

(CALJIC No. 9.00), the elements the prosecution was required to prove in order 

for appellant have violated section 245(a)(2) (CALlIC Nos. 9.02 and 3.30), and 

on the presumption of innocence, burden of proof, and reasonable doubt 

standard (CALJIC No. 2.90). (VII RT 2043-2044.)

B. Argument

At the conclusion of the penalty  phase, the trial court instructed the jury 

with CALlIC No. 8.84.1, which provides, in relevant part:

You will now be instructed as to all of the law that applies to the penalty 
phase of this trial.  You must determine what the facts are from the 
evidence received during the entire trial, unless you are instructed 
otherwise.  You must accept and follow the law that I shall state to 
you.  Disregard all other instructions given to you in other phases of 
this trial.

(VII RT 2039-2040.) The court proceeded to instruct the jury with CALJIC 

No. 8.85, enumerating the factors for the jury's consideration in determining 

appellant's penalty, a modified No. 8.87, requiring proof beyond a reasonable 

doubt for every example of other criminal activity offered in aggravation and 

defining the burden of proof beyond a reasonable doubt, and a modified No. 

8.88, setting forth the concluding instructions for the penalty phase. (II CT 

529-532, 538-540; VII RT 2040-2046.)

The court did not, however, instruct the jury with applicable evidentiary 

instructions from CALJIC Nos. 1.00 through 2.22. Omitted were some of the 

instructions this Court has held are required in all criminal cases, such as 

CALJIC No. 2.20 on the credibility of a witness and No. 2.22 on weighing
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conflicting testimony. (People v. Carter (2003) 30 Ca1.4th 1166, 1219; People

v. Rincon-Pineda, supra, 14 Ca1.3d at p. 884.) Appellant contends the court's

failure to give these standard evidentiary instructions violated his right to a fair, 

reliable, and evenhanded capital-sentencing determination under the Eighth and 

Fourteenth Amendments to the federal Constitution and article I, sections 7, 15, 

and 17 of the California Constitution, and requires reversal of the death 

judgment. (AOB 100-113.) Respondent submits that reversal of the death 

verdict is not required because the error committed by the court was clearly 

harmless.

Trial courts are "strongly urge[d] to ensure penalty phase juries are 

properly instructed on evidentiary matters. 'The cost in time of providing such 

instructions is minimal, and the potential for prejudice in their absence surely 

justified doing so.''' (People v. Moon (2005) 37 Ca1.4th 1, 37, fn. 7, quoting

People v. Carter, supra, 30 Ca1.4th at p. 1222.) Normally, a court must instruct

the jury on general principles oflaw that are closely and openly connected with 

the facts and necessary for the jury's understanding of the case, even absent a 

request from the defendant. (Carter, at p. 1219.) Thus, if a court instructs the 

jury at the penalty phase not to refer to instructions given at the guilt phase, it 

later must provide the jury with those instructions applicable to the evaluation 

of evidence at the penalty phase. (Moon, at p. 37.) Accordingly, it was error 

. for the court here not to reinstruct the jury on the general principles regarding 

witness credibility and weighing conflicting testimony (CALlIC Nos. 2.20 and

2.22). (Ibid.; See also People v. Lewis, supra, 43 Ca1.4th at p. 535.)

Nevertheless, this Court has repeatedly found that it is harmless error not 

to instruct a penalty-phase jury on evidentiary matters, after instructing the jury 

to disregard guilt-phase instructions, where the defendant fails to demonstrate 

a reasonable likelihood that the instructions given in the case precluded the 

sentencing jury from considering any constitutionally relevant mitigating
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evidence. (People v. Brasure, supra, 42 Ca1.4th at pp. 1073-1074; People v. 

Lewis, supra 43 Ca1.4th at p. 535; People v. Wilson (2008) 43 Ca1.4th 1,28-30; 

People v. Loker (2008) 44 Ca1.4th 691, 745-746; People v. Moon, supra, 37 

Ca1.4th at p. 39; People v. Carter, supra, 30 Ca1.4th at p. 1221.)

The instant case is similar to People v. Carter, supra, 30 Ca1.4th 1166, 

where the trial court, as it did in here, instructed the penalty jury to disregard the 

earlier instructions, but failed to instruct with the standard evidentiary 

instructions. (Id. at pp. 1218-1219.) While this Court found the trial court's 

omission to be error, it found such error to be hannless under both federal and 

state law. Specifically, it found that .the defendant failed to definitively 

demonstrate how the omission of the applicable evidentiary instructions 

prejudiced him; the Court found appellant's assertions of error to be nothing 

more than speculation. (Id. at pp. 1220-1222.)

The same is true here. While appellant generalizes that the absence of 

the evidentiary instructions pennitted the jury "to accept the witnesses' 

testimony at face value without considering their bias, motivation, expertise, 

reasonableness, or .conflicting statements," he fails to demonstrate that had jury 

been properly instructed, they would not have found the assault proven beyond 

a reasonable doubt, and would therefore not have sentenced him to death. 

(AOB 105-108.) Nor can he because the trial court's failure to reinstruct was 

harmless under either the state "reasonable possibility" standard for penalty 

phase error (People v. Brown (1988) 46 CalJd 432, 446-448), or the "hannless 

beyond a reasonable doubt" standard for federal constitutional error (Chapman 

v. California, supra, 386 U.S. at p. 24). (People v. Carter, supra, 30 Ca1.4th at 

pp. 1221-1222.)

Here, while the prosecution introduced evidence of appellant's prior 

criminal activity, the jury was given the elements of the alleged criminal assault 

and expressly told that they could not consider the incident as an aggravating
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circumstance unless they found beyond'a reasonable doubt that the criminal 

activity had occurred. (II CT 532-537; VII RT 2042-2044.) The jury was 

instructed on the definition of assault (CALlIC No. 9.00), the elements the 

prosecution was required to prove in order for appellant have violated section 

245(a)(2) (CALJIC Nos. 9.02 and 3.30), and on the presumption of innocence, 

burden of proof, and reasonable doubt (CALlIC No. 2.90). (VII RT 2043  -

2044). The jury was warned that before it could consider the assault with a 

firearm as an aggravating circumstance, it must first be satisfied beyond a . .

reasonable doubt that appellant committed such criminal act. (VII RT 2042.) 

The jury was ordered that if they are not convinced beyond a reasonable doubt, 

they could not consider the evidence of the incident for any purpose. (VII RT 

2043.) Thus, it is not reasonably possible that re-instruction with the applicable 

guilt phase instructions would have affected the penalty verdict.

Although the court did not re-instruct on witness credibility (CALlIC 

No. 2.20), weighing conflicting testimony (CALlIC No. 2.22), direct and 

circumstantial evidence (CALlIC No. 2.00), and the sufficiency of 

circumstantial evidence (CALJIC No. 2.0 I), the jury was made aware that the 

instructions given during the guilt phase applied to deciding whether appellant 

committed the assault with a firearm offense. The prosecutor explained in 

closing argument:

You have to consider totally different factors in this case than you did 
at the earlier guilt case. The only factors that are in common is assault 
with a firearm. And you use basically the same guidelines that the ludge 
had informed you of at the guilt phase in order to determine whether or 
not you find that that occurred beyond a reasonable doubt. And it is 
only at that point that you will be able to use that in this pattern, the 
factors that you are to consider at a later time.

(VII RT 2046-2047.) During closing argument defense counsel discussed the 

conflicting testimony about the shooting and reminded jurors, "You have to 

find that incident proved beyond a reasonable doubt" in order to consider it as
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an aggravating factor. (VII RT 2066.)

Moreover, the evidence of appellant's guilt regarding the assault with a 

firearm incident was overwhelming. The prosecution presented the testimony 

of three eyewitnesses to the August 1994 incident wherein appellant shot at a 

vehicle that had five adults and two infants inside. Each of these witnesses saw 

appellant fighting with his girlfriend Arcadia and then saw him shoot at the 

vehicle while it was only seven to eight feet away and loaded with occupants. 

(VII RT 1918-1919, 1925, 1928-1932.) A bullet hole was found in the 

vehicle's spoiler the following day. (VII RT 1919-1922, 1930, 1932-1933.) 

The shooting was reported to the police even though appellant was never 

charged with any offense relating to the incident. (VII RT 1919, 1925, 1931, 

1955-1957.) In a building nearby, the investigating officer found two bullet 

holes in the building and found two expended shell casings from a .380 calabur 

handgun in the street. (VII RT 1955-1958, 1963.) The defense did not present 

any witnesses that testified about the August 1994 incident. 48 / Thus, the only 

conflicting testimony the jurors had to weigh was the minor inconsistencies 

presented in the testimony of the prosecution's three eyewitnesses, Maria 

Torres, Elisabeth Hernandez, and Ramon Torres. Additionally, the jury was 

well aware of the potential bias or interest of these witnesses as they were

48. Testimony of defense witness Angelica, appellant's sister, confirmed 
that appellant has a temper (VII RT 1994), and that there was tension between 
appellant's family and Arcadia (VII RT 1990-1992). Angelica indicated that 
Arcadia would pick up the babies at appellant's mother's'house and then drop 
them off after picking up her welfare check. (VII RT 1992.) Angelica testified 
that appellant and Arcadia "were always arguing." (VII RT 1991.) In fact, 
Angelica revealed that appellant's mother Maria asked to adopt Marco since the 
baby spent a lot of time at their house, but that Arcadia said, "[N]o." (VII RT 
1991.) Thus, although no defense witness testified about th'e August 1994 
shooting, appellant's sister's testimony is consistent with the testimony about 
the aggravating incident wherein appellant got into an argument with Arcadia 
that led tohim shoot at her vehicle as she took off with their baby.
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related to the mother of appellant's two children, Arcadia, who also testified 

against appellant. (VII RT 2015-2016.)

Nothing in the record indicates that any of the jurors were confused 

about what constituted direct and circumstantial evidence or about the 

sufficiency of circumstantial evidence, as these two concepts were explained 

during the guilt phase. (II CT 425-427; VII RT 1773-1774.) Although 

circumstantial evidence of appellant's unadjudicated crime was introduced at 

the penalty phase, he fails to suggest how the jury, lacking CALJIC Nos. 2.00 

and 2.01, might have misunderstood or misused that evidence. Moreover, the 

assault with a firearm crime was proven predominately by eyewitness 

testimony. Since the case was not substantially based on circumstantial 

evidence, appellant was not entitled to circumstantial evidence instructions.

(People v. Anderson, supra, 25 Ca1.4th at p. 582; People v. Marquez (1992) 1

Ca1.4th 553, 577.)

The record has ample evidence supporting the jury's decision to impose 

the death penalty. The August 1994 shooting was not the only circumstance 

where appellant had previously exhibited his violent tendencies. Testimony 

also showed that in October 1991, appellant was on juvenile probation for 

having a pellet gun at school. (VII RT 2019.) At the time, appellant was 

attending the Midcounty Community School where he was supervised by 

Deputy Probation Officer Jerry Speck. (VII RT 2017-2018.) Officer Speck 

recalled that appellant "did real well unless he was angry or got upset about 

something." (VII RT 2019.) Officer Speck revealed one such instance where 

appellant got angry after being asked to do some work in the kitchen. (VII RT 

2017-2018.) Appellant refused to comply with Officer Speck's requests and 

became defiant. (VII RT 2018.) As the situation escalated, appellant became 

verbally loud and took a defiant stance. (VII RT 2018-2019.) Officer Speck 

told appellant to calm down, but he remained defiant. (Ibid.) Officer Speck
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was aware of appellant's violent tendencies and his difficulty calming down 

when he's angry. (VII RT 2019.) After refusing the calm down, appellant was 

arrested for violating his probation and transported to juvenile hall. (VII RT 

2018.) One of appellant's middle school teachers also testified about 

appellant's prior violent entanglements and recalled having to take appellant 

home after a couple of fights at school. (VII RT 2022-2023.) This evidence of 

appellant's prior misconduct was presented in aggravation and supports the 

jury's penalty decision.

The victim impact evidence also supports the jury's decision to impose 

the death penalty. The victim, Saleh Hassan, left behind a wife and three 

children. (VII RT 1908-1909.) Saleh's wife, Alya Hassan, testified that she 

had been married to Saleh for 30 years and that she would never remarry after 

he was murdered. (VII RT 1908, 1910.) Alya told the jury how her husband 

had worked in the farms for 16 years to save up the money to purchase the Casa 

Blanca Market as a family business. (VII RT 1909.) She mentioned how Saleh 

used to work in the store from 7  :00 in the morning until 10:00 at night. (Ibid.) 

The family resided in the trailer parked next to the store before Saleh was 

murdered. (Ibid.) After the shooting, the family had to apply for welfare 

benefits in order to pay the bills. (VII RT 1911.)

The circumstances of the offense were also aggravating. Appellant was 

a major participant in the crime, being one of the two men who entered the Casa 

Blanca Market to rob the clerk. (V RT 1298-1299.) Appellant shot Hassan for' 

failing to hand over money right away. As the clerk lay on the floor bleeding 

to death, appellant went over to Hassan, kicked him, and shot him again. (V 

RT 1372-1373.) Afterwards, appellant was in a "happyish mood" during the 

ride back to the apartment and spent the night celebrating the shooting. (V RT 

1302-1303, 1381-1382.) During the ride appellant boasted, "I'll never forget 

the smile on his face." (V RT 1302.) Artero told the jury that appellant acted
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"like it was no big deal" and that appellant had looked excited as he bragged 

about shooting the clerk. (V RT 1373.) As the prosecutor aptly put, "[T]he

only purpose for doing that is cold-blooded murder and cruelty.... He was on

the floor. He was mortally wounded at that time. The only reason to shoot him 

the second time was to kill him. And the only reason to kill him was for 

personal satisfaction." (VII RT 2048.)

Appellant, in mitigation, presented the testimony of friends and relatives 

that provided the jury with information about his life from childhood. There is 

nothing in the record to indicate that the jury misunderstood or misused the 

penalty phase evidence because of the omitted instructions.

Accordingly, while it was error for the court not to reinstruct the jury 

with the applicable guilt phase instructions, it was harmless because there was 

no possibility that the instructions given in this case precluded the jury from 

considering any constitutionally relevant mitigating evidence. Thus, under 

either federal or state standards of review, no prejudicial error occurred. 

(People v. Moon, supra, 37 Ca1.4th at pp. 35-39; People v. Carter, supra, 30 

Ca1.4th at pp. 1221-1222.) Therefore, appellant's constitutional claim seeking 

reversal of the penalty phase verdict should be rejected.
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VIII.

THE COURT PROPERLY INSTRUCTED THE JURY ON 
ITS SENTENCING DISCRETION PURSUANT TO 
CALJIC NO. 8.88 AND PROPERLY REFUSED THE 
SPECIAL PENALTY PHASE INSTRUCTIONS 
PROPOSED BY THE DEFENSE

Appellant contends the trial court's refusal to give the ten specially  -

tailored requested by the defense deprived him of his rights to due 

process, a fair trial by jury, and fair and reliable guilt and penalty 

detenninations. (U.S. Const., 5th, 6th, 8th, and 14th Amends.; Cal. Const., art. 

I, §§ 7, 15.) (AOB 114-134.) Appellant has failed to show error.

A. Background

Defense counsel requested ten special instructions. Six of these 

instructions pinpointed aspects of mitigation under section 190.3 (CALlIC No. 

8.85, subdivision (k)): defense special instruction (hereafter "DSI") # 1 on the 

effect of execution on a defendant's family and friends, DSI # 2 on defendant's 

potential for rehabilitation, DSI # 3 on mercy, DSI # 4 on lingering doubt, and 

DSI # 5 on absence of prior felony conviction. 12 / The defense also requested 

special instructions that a defendant has a constitutional right not to testify at the 

penalty phase (DSI # 7), that death is the most severe penalty (DSI # 8), that 

jurors must not consider deterrence or monetary cost (DSI # 9), and a modified 

CALJlC No. 8.88  (II CT 524, 528, 542-546; 548-549.)

As to DSI # 7, to which the People did not object, the trial court decided 

it was an "appropriate instruction upon request." (VII RT 2026-2027.) As to

49. As the defense correctly notes, DSI # 6 is not in the record. (AOB 
115.) Appellant makes no argument regarding this instruction.

50. The language of each requested instruction is set forth in the 
arguments below.
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the remaining requests, the court declared, "My inclination is not to give any 

other instructions." (VII RT 2027.) The court then heard defense counsel's 

arguments supporting each requested instruction and the prosecution's 

argument in response. (VII RT 2027-2038.) Following the presentation of 

argument, the court refused to give the remaining instructions. (Ibid.) -

B. The Court Properly Refused To Instruct The Jury With A 
Modified Version Of CALJIC No. 8.88

Appellant contends various  - aspects of CALJIC No. 8.88 violated his 

rights under the Fifth, Sixth, Eighth, and Fourteenth Amendments to the federal 

Constitution and corresponding provisions of the Caiifornia Constitution. 

(AOB 115-123.)  similar challenges to this instruction have been 

repeatedly rejected by this  appellant's contention likewise should be 

rejected.

CALlIC No. 8.88 provides, in relevant part, "To return a judgment of 

death, each of you must be persuaded that the aggravating circumstances are so 

substantial in comparison with the mitigating circumstances that it warrants 

death instead of life without parole." (II CT 538-539; VII RT 2044-2046.) 

Appellant contends that the trial court erred, in violation of his constitutional 

rights, when it refused a defense instruction that would have modified CALlIC 

No. 8.88 to inform the jury that:

To return a judgment of death, each of you must be persuaded that the 
aggravating circumstances outweigh the mitigating circumstances and 
that the aggravating circumstances are so substantial in comparison with 
the mitigating circumstances that death is the appropriate penalty instead 
of life without the possibility of parole.

(AOB 115-116; II CT 547; VII RT 2032.) He contends that the court's refusal 

to give the modified version ofCALlIC No. 8.88 allowed the jury to "impose 

a death judgment without first deteIinining that death was the appropriate 

penalty as required by state law,"· and that the death judgment was therefore
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"constitutionally unreliable" and must be reversed. (AGB 123.) Respondent 

entirely disagrees.

Appellant claims the instruction is impermissibly vague in that it states 

that to return a verdict of each juror must be persuaded the aggravating 

circumstances are "so substantial in comparison with the mitigating 

circumstances that it warrants death instead of life without parole." More 

specifically, appellant contends the instruction's use of the phrase "so 

substantial" is impermissibly vague, directionless, and impossible to quantify. 

(AGB 118.) This contention has been previously rejected by this Court and 

appellant offers no persuasive reason for reconsideration of the prior rulings.

(People v. Tafoya, supra, 42 Ca1.4th at p. 189; People v. Coffman and Marlow

(2004) 34 Ca1.4th 1, 124; People v. Carter, supra, 30 Ca1.4th at p. 1226; People

v.  Boyette (2002) 29 Ca1.4th 381, 465; People v. Breaux (1991) 1 Ca1.4th 281,
·315-316.)

Appellant further argues that the instruction told the jurors they could 

return a judgment of death if persuaded the aggravating circumstances were so 

substantial in comparison to the mitigating circumstances that it "warrants" 

death, and that the use of the word "warrants" did not inform them they could 

return a verdict of death only if they found that penalty was appropriate, not 

merely authorized. (AGB 121-122.) This claim has been previously rejected 

(see People v. Carey, supra, 41 Ca1.4th at p. 137; People v. Perry (2006) 38 

Ca1.4th 302, 320; People v. Smith (2005) 35 Ca1.4th 334, 370; People v.

Boyette, supra, 29 Ca1.4th at p. 465), and should be rejected in this case,

especially since the trial court below expressly informed the jury that "[i]n 

weighing the various circumstances you determine under the relevant evidence 

which penalty is justified and appropriate by considering the totality of the 

aggravating circumstances with the totality of the mitigating circumstances." 

(II CT 539; VII RT 2045-2046, emphasis added.) Thus, the instruction is
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correct because it clearly "admonished the jury to detennine whether the 

balance of aggravation and mitigation makes death the appropriate penalty." 

(Perry, at p. 320, quoting People v. Arias (1996) 13 Ca1.4th 92, 171.)

C. The Court Did Not Have A Duty To Instruct That Death Was 
The Most Severe Penalty Or That Jurors Could Not Consider 
Cost Or Deterrence In Deciding Penalty

Appellant next contends the trial court erred in refusing to specifically 

instruct the jury that death was the most severe of the two available penalties 

(DSI # 8) and that, in deciding the penalty, they could not consider the deterrent 

effect or monetary cost of the two options (DSI # 9). (AOB 123-126.) 

Appellant has failed to show error.

This Court has explained that the standard CALJIC penalty phase 

instructions "'are adequate to inform the jurors of their sentencing 

responsibilities in compliance with federal and state constitutional standards. '"

(People v. Gurule (2002) 28 Ca1.4th 557,659, quoting People v. Barnett (1998)

17 Ca1.4th 1044, 1176-1177; see also People v. Rodrigues, supra, 8 Ca1.4th at

p. 1192; People v. Tuilaepa (1992) 4 Ca1.4th 569, 593; People v. Raley (1992)

2 Ca1.4th 870, 919-920.) Moreover, the general rule is that a trial court may 

refuse a proffered instruction if it is an incorrect statement of law, is 

argumentative, or is duplicative. (People v. Sanders (1995) 11 Ca1.4th 475, 

560.) Instructions should also be refused if they might confuse the jury. 

(People v. Hendricks (1988) 44 Ca1.3d 635,643.)
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In this case, CALJIC Nos. 8.85 and 8.88 fully and accurately conveyed 

to the jurors the applicable law governing their task in the penalty phase. 

CALlIC No. 8.85 enumerated the factors the jury were to consider in reaching 

its decision regarding penalty. (II CT 529-531; VII RT 2040-2042.) CALJIC 

No. 8.88 expressly instructed the jury to "consider, take into account and be 

guided by the applicable factors of aggravating and mitigating circumstances," 

and further cautioned the jury not to engage in a "mere mechanical counting of 

factors." (II CT 538-540; VII RT 2044-2046.) Additionally, CALJIC No. 

8.84.1 instructed the jury that it must neither be influ.enced by bias nor prejudice 

against appellant, nor swayed by public opinion or public feelings. (II CT 527; 

VII RT 2039-2040.) These instructions adequately informed the jurors of their 

sentencing responsibilities.

1. Defense Special Instruction # 8 That Death Is The Most 
Severe Penalty Was Properly Refused

Defense counsel requested DSI # 8, which told thejury:

Some of you expressed the view during jury selection that the 
punishment of life in prison without possibility of parole was actually 
worse than the death penalty.

You are instructed that death is qualitatively different from all other 
punishment and is the ultimate penalty in the sense of the most severe 
penalty the law can impose. Society's next most serious punishment is 
life in prison without possibility of parole.

It would be a violation of your duty, as jurors, if you were to fix the 
penalty at death with a view that you were thereby imposing the less 
severe of the two available penalties.

(II CT 524, 548.) In support of  this instruction, defense counsel argued that 

DSI # 8 dealt with "a position that was taken by quite a number of  jurors" and 

that they could become confused and consequentially end up picking "a worse 

penalty thinking that they are picking a lesser penalty." (VII RT 2033-2034.) 

The prosecutor replied, "I think common understanding would instruct the jury
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that death is obviously the worst penalty of the two alternatives, and I don't 

believe there's any legal authority to further elaborate on that." (VII RT 2034.) 

The court reasoned that CALJIC No. 8.88 instructs the jury, "[T]o return a 

judgment of death you must be persuaded the aggravating factors are so 

substantial in comparison of mitigating factors that it warrants death instead of 

life without parole," and concluded, "So that takes care of that." (Ibid.)

In support of his argument that the jury should have been instructed that 

death was the most severe penalty, appellant cites the jury questionnaire 

responses of  juror number 2 (Juror Questionnaire CT 24) and juror number 9 

(Juror Questionnaire CT 122). (AOB 123.) The questiolmaire asked 

prospective jurors, "Wha.t are your current thoughts or feelings about life 

without the possibility of parole as a reasonable alternative for murder of the 

.  first degree with special circumstances?" Juror number 2 replied, "I would not 

want to spend the rest of my life in prison without the hope of ever getting out." 

(Juror Questionnaire CT 24.) Juror number 9 indicated, "In general, I believe 

it may be the more cruel punishment but so much depends on each individual 

circumstance." (Juror Questionnaire CT 122.) These isolated remarks do not 

show the need for a specific instruction that death is the "most severe penalty." 

Juror number 2 was specifically asked by the court during voir dire, 

"You indicated here that you wouldn't want to spend the rest of your life in 

prison without hope of ever getting out." (IV RT 1069.) Juror number 2 

explained, "That's a personal view for myself." (Ibid.) The court then 

inquired, "Would you still consider the penalty if we got that far of imposing 

life imprisonment without the possibility of parole?" (Ibid.) Juror number 2 

acknowledged, "That's something I woulo consider." (Ibid.) Thus, based on 

the record, juror number 2 did not express disagreement wit!? the sentiment that 

death is the most severe penalty, but instead, merely conveyed that he 

personally would not want to spend the rest of his life in prison.
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Jurornumber 9's questionnaire responses also do not show the need for 

a special jury instruction. Question number 72 asked, "What do you think are 

the main reasons to have a death penalty?" Juror number 9 replied, "It is the 

ultimate punishment for the ultimate crime." (Juror Questionnaire CT 122.) 

This response shows that although Juror number 9 may have felt that life in 

prison was "the more cruel punishment" he was nevertheless aware that the 

death penalty was the "ultimate punishment."

Finally, defense counsel mentioned at the end of his closing argument:

With life without possibility ofparo1e', George will die in prison. That's 
a punishment. Some thought it might be more severe than the death 
penalty. But the fact of it is, obviously, death is considered the more 
severe penalty in our system.

(VII RT 2096.) Nothing in the record suggested that the jury imposed the death 

penalty believing it was the less severe of the two penalties.

In sum, DSI # 8 defining the death penalty as the "ultimate penalty" was 

unnecessary and properly rejected by the court. (See People v. Cook (2007) 40 

Ca1.4th 1334, 1363.) Appellant's claim thereby is without merit.

2. Defense Special Instruction # 9 On Deterrence And 
Monetary Cost Of The Penalties Was Properly Refused

Defendant argues the trial court prejudicially erred and violated his state 

and federal constitutional rights in refusing to give DSI # 9, which told the jury, 

"In deciding whether death of life imprisonment without the possibility of 

parole is the appropriate sentence, you may not consider for any reason 

whatsoever the deterrent or non-deterrent effect of the death penalty or the 

monetary cost to the state of execution or of maintaining a prisoner for life." 

(II CT 524, 549.) Defense counsel argued DSI # 9 was necessary to address "a 

position that came up numerous times with the jury selection." (VII RT 2034.) 

The prosecutor cited two cases in support of her opposition, People v. Thomson 

(1988) 45 Ca1.3d 86, 131·,132, and People v. Wharton (1991) 53 Ca1.3d 522,
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599. (VII RT 2035.) She pointed out that, "[T]hejury is going to be instructed 

in the balance of the instruction as to exactly what they are to consider, and I 

believe that's a sufficient instruction." (Ibid.) The court agreed and declined 

to give DSI # 9. (Ibid.)

Here, neither party raised the issue of either the cost or the deterrent 

effect of the death penalty. Accordingly, DSI # 9 was unnecessary. (People v. 

Zamudio, supra 43 Cal.4th at p. 371; People v. San Nicolas (2004) 34 Cal.4th 

614,671-672; People v. Brown (2003) 31 Cal.4th 518, 566; People v. Ochoa

(2001) 26 Cal.4th 398, 455-456; People v. Welch (1999) 20 Cal.4th 701, 765; 

People v. Hines (1997) 15 Cal.4th 997, 1066-1067; People v. Wharton, supra, 

53 Cal.3d at p. 599; People v. Benson (1990) 52 Cal.3d 754,806-807; People 

v. Thompson (1988) 45 Cal.3d 86,131-132.)

Appellant claims that DSI # 9 was necessary because it was "proposed 

in response to concerns expressed during jury selection." (AOB 125.) The 

questionnaire asked prospective jurors, "What value do you believe that this 

. punishment [the death penalty] has for society?" and, "What do you think are 

the main reasons to have a death penalty?" (Juror Questionnaire CT 24, 66, 94, 

108, 122.) Although multiple jurors replied to these questions indicating that 

the death penalty provides a deterrent effect, neither the court, defense counsel, 

nor the prosecutor questioned any of these jurors on their responses about the 

deterrent effect or cost of the death penalty. Deterrence was not an issue at 

trial. The jury was presented with neither evidence nor argument by either side 

on the issue of the deterrent or nondeterrent value of the death penalty. 

Accordingly, the juror's responses on their questionnaires provided no basis for 

the proposed instruction. Therefore, the court properly refused to give DSI # 

9.
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D. The Court Did Not Have A Duty To Give The Six Requested 
Pinpoint Instructions On Aspects Of Mitigation Under Factor (k)

The trial court gave the jury standard penalty phase jury instructions, 

including CALJIC No. 8.84 (Penalty Tria1--Introductory), No. 8.84.1 (Duty of 

Jury-Penalty Proceeding), No. 8.85 (Penalty Trial-FactorsJor Consideration), 

and No. 8.88 (Penalty Trial-Concluding Instruction). (II CT 526-527, 529-531, 

538-540; VII RT 2039-2042, 2044-2046.) The court declined appellant's 

request to give the jury six instructions (OSI # 1-6) that pinpointed aspects of 

mitigation under factor (k) (CALJIC No. 8.85, subd. (k». Appellant contends 

that in failing to do so, the court violated his rights to due process and a reliable 

verdict. (U.S. Const., 8th and 14th Amends.; Cal. Const., art. I §§ 7, 15.) 

(AGB 127-133.) Appellant's contention is without merit. Indeed, pursuantto 

Zant v. Stephens (1983) 462 U.S. 862, 890-891, the court does not need to 

instruct jurors on any specific aggravating or mitigating factors at all.

1. Defense Special Instruction # 1 On The Effect Of Execution 
On Defendant's Famlly And Friends Was Properly Refused

Defense counsel requested DSI # 1, which told the jury, "Such factors 

as the effect of defendant's execution on his family and friends is properly 

considered under the 'character and background' category of this instruction." 

(II CT 524, 542.) In support of this instruction, defense counsel argued:

My position on that, your Honor, is this: That this is Factor K, that 
is covered under anything that extenuates or anything - - anything or 
other aspect of defendant's character or record that defendant offers a 
sentence less than death.

And that - - the fact that we put on evidence, extensive evidence 
concerning the family members and the people that would be affected 
by the defendant - - being put to death, unless the jury mows that that 
at least is what that Factor K is talking about. Basically they can simply 
put it aside and ignore it if they want to, as though there's no legal force 
binding. There isn't anything except counsel just arguing, and they 
don't have to take it seriously. That's my position on the Factor K.
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(VII RT 2027-2028.) In response, the prosecutor argued, "I think that by giving 

an instruction, gives it unwarranted exaggeration. I think that, obviously, 

argument can resolve whatever issues are there. I'm sure the jury - - I know the 

jury will be instructed as to the factors and I'm sure that Counsel will point out 

what qualifies them to what factors." (VII RT 2028.) The court refqsed the 

instruction. (Ibid.)

DSI # 1, along with multiple other instructions requested by appellant, 

attempted to highlight selected portions of the evidence that were favorable to 

the defense. As such, these instructions were properly rejected as 

argumentative. (People v. Cox (1991) 53 Ca1.3d 618,678, fn. 21 ["[A] court 

may properly refuse an instruction that is argumentative or that single[s] out 

only a partial list of potential mitigating factors for the jury's consideration," 

citations omitted.].)

Moreover, during closing argument defense counsel repeatedly 

emphasized the effect of appellant's execution on his family. Showing pictures 

of appellant's family, defense counsel declared, "This is George's kids. There's 

other people involved. These are kids. They carry George in them. Claudia, 

look at this. Another life that's involved. It just goes on and on." (VII RT 

2072.) Counsel posed to jurors the question, "Marco should grow up with the 

only memory that he has of his only father is that he was executed?" (VII RT 

2089.) Counsel also discussed the effect on appellant's mother suggesting, 

"She's given up hope. She's a diabetic.· Doesn't want to take her medication. 

Tragic. What we do, it affects everybody." (VII RT 2089.) Finally, counsel 

specifically told the jury that the effect on appellant's family could be 

considered under factor (k), declaring, "[C]onsidering the effects of your 

decision, relatives, et cetera, of George, is a factor to consider under K." (VII 

RT 2095.)
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For the above reasons, appellant's claim that the trial court erred in 

failing to pinpoint the effect of appellant's execution on his family and friends 

should be rejected.

2. Defense Special Instruction # 2 On Appellant's Potential For 
Rehabilitation Was Properly Refused

Defense counsel requested DSI # 2, which told the jury, "You are 

instructed that in determining the appropriate penalty for defendant, you may 

consider as a circumstance in mitigation the defendant's potential for 

rehabilitation and leading a useful and meaningful life while incarcerated." (II 

CT 524, 543.) In support of this instruction, defense counsel argued:

I think that, again, has got to be Factor K, that ifthey fmd redeeming 
value based on the evidence that we presented, then that definitely 
pertains directly to the words, you know, character - - defendant's 
character or record as a basis for a sentence less than death. A direct 
connection to rehabilitation and leading a useful life during 
incarceration, whether he had a potential for that. And I can't see how 
the jury would feel that they r.eally are authorized or warranted by law 
to consider that.

(VII RT 2028.) The prosecutor responded, "I don't think there's any evidence 

of what his life would be while incarcerated or anything of that nature that 

shows that it would be any different thanjust a straight argument record." (VII 

RT 2029.) The court denied DSI # 2 remarking, "I'm of the opinion that we 

have the instructions here, at least to this point, tested and tried and I tend to 

stay with them. For that reason, and the reasons stated by the People", I'm going 

to deny that instruction and reject it." (Ibid.)

Thereafter, defense counsel argued that the requested pinpoint 

instructions were a "safety precaution" to make sure "that the jury's discretion 

will not be unbridled in imposing the death penalty." (VII RT 2030.) The court 

responded that it understood counsel's argument, but that it was still going to 

deny the pinpoint instructions because "what we're doing is highlighting
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different factors and giving it weight based upon my higWighting, which I think 

is inappropriate." (Ibid.) The court also reasoned, "[T]he factors that's listed 

are the factors within the law, and I think it is appropriate to tell those factors, 

and ... the jury can give whatever weight they believe to be entitled." (VII RT 

2030-2031.)

Despite the court's refusal to give DSI # 2, defense counsel still 

pinpointed the possibility of rehabilitation in dosing argument. Counsel 

suggested to the jurors who were convinced of appellant's guilt that appellant 

should still "be allowed to repent, to actually experience the type of conversion 

and regeneration that can produce something positive out of his life, even if it 

is only to become a source of encouragement or good to his only children?" 

(VII RT 2090.) Defense counsel argued that appellant "had good in him in the 

past" and proposed, "[T]hen is it out of the question that he can rehabilitate 

from whatever that part of him could be that allowed him to do something like 

this?" (Ibid.) Thus, based on the record, appellant's rehabilitative potential was 

brought to the jury's attention to be considered under factor (k) as "any 

sympathetic or other aspect of the defendant's character or record as a basis for 

a sentence less than death." (CALnC No. 8.85, subdivision (k); VII RT 2042.) 

As with many of the other instructions requested by the defense, DSI # 

2 did nothing more than higW!ght the defense's theory that appellant's potential 

for rehabilitation was a mitigating factor. (See, e.g., Ayers v. Belmontes (2006) 

549 U.S. 7; Boyd v. California, supra, 494 U.S. 370; People v. Catlin (2001) 

26 Ca1.4th 81, 172-174; People v. Earp (1999) 20 Ca1.4th 826, 886; People v.

Noguera (1992) 4 Ca1.4th 599, 648.) As such, it was properly rejected as both

argumentative and covered by other instructions.

3. Defense Special Instruction # 3 On Mercy Was Properly 
Refused

Defense counsel requested DSI # 3, which told the jury, "In determining
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whether to sentence the defendant to life imprisonment without the possibility 

of parole, or to death, you may decide to exercise mercy on behalf of the 

defendant." (II CT 524, 544.) In support of this instruction, defense counsel 

presented the same argument as with DSI # 1 and #2, that # 3 was appropriate 

to pinpoint aspects of mitigation under factor (k). (VII RT 2031.) In response, 

the prosecutor cited two cases supporting her opposition, People v. Nicolaus 

(1991) 54 Cal.3d 551, and People v. Clark (1992) 3 Cal.4th 41. (Ibid.) 

Thereafter, the court rejected the instruction. (VII RT 2032.)

Appellant contends that the trial court erred when it declined to give a 

special instruction on mercy. This Court has rejected this claim on numerous 

occasions consistently holding that the trial court does not have to give such an 

instruction (People v. Champion (1995) 9 Cal.4th 879, 943), and that such 

instruction is "duplicative of an instruction given by the trial court that the jury 

could consider '[a]ny other circumstance which extenuates the gravity of the 

crime even though it is not a legal excuse for the crime and any sympathetic or 

other aspects ofthe defendant's character or record that the defendant offers as 

a basis for a sentence less than death, whether or not related to the offense for 

which he is on trial. '" (People v. Hines, supra, 15 Cal.4th at pp. 1068-1069; 

see also People v. Wallace (2008) 44 Ca1.4th 1032, 1089-1090.) Appellant's 

argument provides no reason for this Court not to apply these principles equally 

in the case at bar.

This Court has repeatedly held that the giving ofCALJIC Nos. 8.85 and 

8.88 are sufficient, in and of themselves, to convey to the jury that they may 

consider mercy and compassion for the defendant in determining the 

appropriate penalty. As noted in People v. Brown, supra, 31 Ca1.4th 518:

[W]e have held that "a jury told it may sympathetically consider all 
mitigating evidence need not also be expressly instructed it may exercise 
mercy." Because defendant's jury had been instructed in the language 
of section 190.3, factor (k), we must assume the jury already understood 
it could consider mercy and compassion; accordingly, the trial court did

113



not err in refusing the proposed mercy instruction.

(Id. at p. 570, citations omitted.)

Likewise, in People v. Panah (2005) 35 Cal.4th 395, this Court held that 

when the type of instructions given above (CALlIC Nos. 8.85 and 8.88) are 

provided to the jury "no additional instruction [is] required":

In Bolin, "the trial court gave the standard instruction to take into 
account 'any other circumstance which extenuates the gravity of the 
crime even thought it is not a legal excuse for the crime and any 
sympathetic or other aspect of the defendant's character or record that 
the defendant offers as a basis for a sentence less than death, whether or 
not related to the offense for which he is on trial.' The court also told 
the jury 'to assign whatever moral or sympathetic value you deem 
appropriate to each and all of the various factors you are permitted to 
consider.' No additional instruction was required." (Bolin, at p. 344.) 
Substantially the same instructions were given here.

(Panah, at p. 497, quoting People v. Bolin (1998) 18 Ca1.4th 297,344.)

The same is true in the instant case. Here, the trial court instructed with 

both CALlIC No. 8.85, which told the jury to consider "any sympathetic or 

other aspect of defendant's character or record as a basis for a sentence less than 

death," and CALlIC No. 8.88, which told the jury it was "free to assign 

whatever moral or sympathetic value [it] deem[ s] appropriate to each and all of 

the various factors [it is] permitted to consider." (II CT 531,539; VII RT 2042, 

2045.)· When a court instructs the jury with CALlIC Nos. 8.85 and 8.88, it 

need not give a specific instruction on mercy, even if requested. (People v. 

Hughes, supra, 27 Ca1.4th at p. 403; People v. Wader, supra, 5 Ca1.4th at p. 

663.) These instructions adequately inform the jury that it may exercise mercy 

even though the word "mercy" was not specifically mentioned or defined. 

Additionally, defense counsel told the jury in closing argument it could 

exercise mercy toward appellant. (VII RT 2086 ["[M]ercy sometimes can 

excuse, mercy sometimes means turning the other way"], 2088 ["Mercy and 

justice go together"].) And at the end of closing argument, defense counsel
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gave a lengthy discussion on mercy:

Mercy, the values that I'm getting at, punishment, mercy, compassion, 
humanity and life. Mercy, I didn't put it on here, but let me say that I 
believe the real definition of mercy is the power. that is granted to a 
fallen one to redeem themselves and make their atonement. That's 
mercy. That's true mercy. And then compassion is the caring within our 
human family for the fact of a fallen one. Serious.

(VII RT 2097.)

In sum, the jury was instructed with CALJIC Nos. 8.85 and 8.88 and 

defense counsel argued, without objection, that the jury could exercise mercy 

and thus sentence appellant to life without possibility of parole. Accordingly, 

there is no reason to believe the jury was misled about its obligation to take into 

account mercy or any of appellant's mitigating evidence in making its penalty

determination. (California v. Brown (1986) 479 U.S. 538; People v. Hughes,

supra, 27 Ca1.4th at p. 403.) Appellant's claim of error should be rejected.

4. Defense Special Instruction # 4 On Lingering Doubt Was 
Properly Refused

Defense counsel requested DSI # 4, which told the jury, "The 

adjudication of guilt is not infallible and any lingering doubts you may entertain 

on the question of guilt may be considered by you in determining the 

appropriate penalty." (II CT 524, 545.) In support of this instruction, defense 

counsel argued that DSI # 4 was appropriate to pinpoint aspects of mitigation 

under factor (k) .. (VII RT 2031.) In response, the prosecutor presented two 

cases supporting her opposition, People v. De San tis (1992) 2 Ca1.4th 1198, and 

People v. Rodrigues, supra, 8 Ca1.4th 1060. (VII RT 2031-2032.) Thereafter, 

the court rejected the instruction. (VII RT 2032.)

Appellant argues the trial court prejudicially erred and violated his state 

and federal constitutional rights in denying his request for a lingering doubt 

instruction. (AOB 130.) This Court has repeatedly held that a lingering doubt
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instruction "is required neither by state nor federal law [citation], and ... that 

this concept is sufficiently covered in CALJIC No. 8.85. [Citations.]" (People

v. Geier, supra, 41 Cal.4th at p. 615; see also People v. Bonilla, supra, 41 

Cal.4th at p. 357; People v. Demetrulias (2006) 39 Cal.4th 1, 42; People v. 

Gray, supra, 37 Cal.4th at pp. 231-232; People v. Brown, supra, 31 Cal.4th at

p. 567; People v. Lawley (2002) 27 Cal.4th 102; People v. Rodrigues, supra, 

8 Cal.4th at p. 1187; People v. Berryman, supra, 6 Cal.4th at p. 1104.) 

Accordingly, the lingering doubt instruction DSI # 4 was unnecessary 

in the present case. The trial court already instructed the jury that in making its 

penalty determination, it could consider "the circumstances of the crime of 

which the defendant was convicted in the present proceeding and the existence 

of any special circumstance found to be true," and "any other circumstance 

which extenuates the gravity of the crime, even though it is not a legal excuse 

for the crime, and any sympathetic or other aspect of the defendant's character 

or record as a basis for a sentence less than death, whether or not related to the 

offense for which he is on trial." (CALlIC No. 8.85; II CT 529-531; VII RT 

2040-2042; see also People v. Brown, supra, 31 Cal 4th at p. 567; People v. 

Demetrulias, supra, 39 Cal.4th at p. 42; People v. Gray, supra, 37 Cal.4th at p. 

232; People v. Hines, supra, 15 Ca1.4th at p. ·1068.) "These instructions 

sufficiently encompassed the concept of 'lingering doubt,' and the trial court 

was under no duty to give a more ·specific instruction. [Citations.]" (Hines, at

p. 1068; see also Brown, at p. 568.)

Furthermore, the record demonstrates that the jury was well aware that 

they could consider their doubts concerning appellant's guilt at the penalty 

phase of the trial. Defense counsel first brought up the concept of "lingering 

doubt" during his penalty phase opening argument. In his opening remarks, 

counsel argued,

There is one thing, though, that will come up during the second 
phase, and it is legal. It is allowable. That is a concept that's known as
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lingering doubt. I will  - - in one way or another, I will remind all of you 
concerning the fact that you may - - that you may have a lingering doubt, 
some may have a lingering doubt ...

(VII RT 1905.) Then during closing argument counsel argued that the jury 

could consider any "lingering doubt" about whether death was an appropriate 

penalty for appellant:

That it is possible that even though there be enough evidence that is 
satisfactory to you, persuade you beyond a reasonable doubt ofthe guilt 
of the crime, yet, on the other hand, it is not certain enough, it does not 
rise to the level of a certainty that you would demand before you could 
put somebody to death. That's the seriousness. And to those people I 
speak to and say that if you had reservations, if you were hesitating, 
lingering doubt is now a reality, it now becomes an important feature.

(VII RT 2091-2092; see People v. Hines, supra, 15 Ca1.4th at p. 1068 [the court 

permitted defendant to argue mitigating factor of lingering doubt even though 

it denied instruction on same].) Thus, contrary to appellant's assertion, the trial 

court did not remove the matter of "lingering doubt" from the jury's 

consideration. (See AOB 131.)

In sum, the trial court was not required to instruct on "lingering doubt." 

The topic of "lingering doubt" was properly encompassed in other jury 

instructions and was emphasized during argument by the defense. Thus, the 

jury was allowed to consider, as a mitigating factor, any "lingering doubt" they 

may have had over appellant's guilt. Accordingly, the court did not err in 

refusing to give DSI # 4, the requested lingering doubt instruction, and 

appellant's argument to this point must be rejected.

5. Defense Special Instruction # 5 On Absence Of A Prior 
Felony Conviction Was Properly Refused

Defense counsel requested DSI # 5, which told the jury, "There has been 

no evidence presented that defendant has been convicted of any prior felony. 

This circumstance should therefore be viewed as a circumstance in mitigation." 

 CT 524, 546.) Defense counsel argued that the instruction was appropriate
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to pinpoint aspects of mitigation under factor (k). (VII RT 2031.) The court 

rejected the instruction. (VII RT 2032.)

As with the preceding instructions, DSI # 5 was properly denied as 

argumentative in that it attempted to '''single[s] out only a partial list of 

potential mitigating factors for the jury's consideration. '" (People v. Cox, 

supra, 53 Ca1.3d at p. 678, fn. 21, citing People v. Howard (1988) 44 Ca1.3d. 

375,442.) DSI # 5 was also duplicative because the jury was instructed that it 

shall consider "the presence or absence of any prior felony conviction." 

(CALJIC No. 8.85, subdivision (c); II CT 529; VII RT 2041; see People v. 

Gurule, supra, 28 Ca1.4th at p. 659.) Finally, although the instruction pointing 

out that appellant did not have any prior felony convictions was refused, 

defense counsel was not prohibited from emphasizing this point during closing 

argument. In fact, defense counsel succinctly told the jury during closing 

argument, "That's mitigation, no prior felony convictions. That's be,en proved 

[sic]." (VII RT 2094.) The prosecutor also mentioned CALlIC No. 8.85, 

subdivision (c), during closing argument noting, "You have no evidence of any 

prior felony convictions and you can attach the weight you feel is appropriate 

to that particular factor." (VII RT 2052.) As such, appellant's argument that 

the court erred in failing to give DSI # 5 is also meritless.

6. Conclusion

The trial court properly rejected the defense's six proposed special 

instructions which would have "pinpointed" his theory of mitigation by 

referring to, among other things, his potential for rehabilitation, absence of prior 

felony convictions, and the effect of execution on his family and friends. As 

discussed, the pattern instructions given were sufficient to define for the jury 

the concepts of aggravation and mitigation.

Appellant's "pinpoint" instructions were patently argumentative and, 

among other things, "would have usurped the jury's proper role as fact finder
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at the penalty phase." (See People v. Gutierrez (2002) 28 Ca1.4th 1083, 1159.) 

A capital defendant is not entitled to argumentative instructions in the penalty 

phase. (Ibid.) Although instructions pinpointing the theory of the defense 

might be appropriate, a defendant is not entitled to instructions that simply 

recite facts favorable to him. (People v. Benson, supra, 52 Cal.3d at pp. 805  -

806.)

Each of the rejected special penalty instructions was duplicative of 

standard instructions, argumentative, or otherwise properly refused. As to those 

decisions of this Court, which appellant acknowledges but asks be revisited or 

reconsidered, he fails to offer any persuasive reason why this Court should 

deviate from its prior holdings. This conclusion is not altered by a 

"preliminary" empirical study cited by appellant. (AOB 131-132.) As this 

Court succinctly noted in a similar context,

The presumption that the jurors in this case understood and followed the 
[ ] instruction supplied to them is not rebutted by empirical assertions to 
the contrary based on research that is not part of the present record and 
has not been subject to cross examination.

(People v. Welch,supra, 20 Cal.4th at p. 773.) Accordingly, appellant's offered 

study is inconsequential.

In sum, the CALJIC jury penalty phase instructions '''are adequate to 

inform the jurors of their sentencing responsibilities in compliance with federal 

and state constitutional standards. '" (People v. Gurule, supra, 28 Ca1.4th at p. 

659, citing People v. Barnett, supra, 17 Ca1.4th at pp. 1176-1177.) As such, 

appellant's argument that the trial court erred in refusing his proposed penalty 

phase instructions is without merit and his claim should be denied.
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IX.

CALIFORNIA'S DEATH PENALTY STATUTE IS 
CONSTITUTIONAL

Appellant makes several instructional and constitutional challenges to 

California's death penalty statute pursuant to the procedure set out in People v.

Schmeck (2005) 37 Cal.4th 240,303-304. (AOB 135-154.) These claims all

have been previously rejected by this Court. Because appellant offers no 

compelling reason for reconsideration, his claims should likewise be rejected..ll!

A. The Special Circumstances In Section  Are Not Overbroad 
And Properly Narrow The Class Of Death Eligible Offenders

Appellant's first constitutional challenge is based on his argument that 

California's death penalty statute, section 190.2, does not "meaningfully 

narrow" the pool of murderers eligible for the death penalty. (AOB 135-136.) 

Appellant acknowledges this Court has rejected previous challenges to the 

constitutionality of the statute, but urges this Court to reconsider its decision in

People v. Stanley (1995) 10 Cal.4th 764, 842, and strike down California's

death penalty statute.

The Supreme Court has found that California's requirement of a special 

circumstance finding adequately "limits the death sentence to a small subclass 

of capital-eligible cases." (Pulley v. Harris (1984) 465 U.S. 37, 53.) The 

Supreme Court explained the Eighth Amendment requirements in the context 

of California's statute in Tuilaepa v. California (1994) 512 U.S. 967:

Our capital punishment cases under the Eighth Amendment address 
two different aspects of the capital decision-making process: the

51. To the extent appellant asserts alleged statutory errors not objected 
to at trial, the issue is waived on appeal. (People v. Saunders (1993) 5 Cal.4th 
580, 589.) Similarly, any complaints relating to instructions which were not 
erroneous,  inadequate, are waived unless appellant requested clarifying or 
amplifying language. (People v. Lewis (2001) 25 Cal.4th 610,666.)
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eligibility decision and the selection decision. To be eligible for the 
death penalty, the defendant must be convicted of a crime for which the 
death penalty is a proportionate punishment. To render a defendant 
eligible for the death penalty in a homicide case, we have indicated that 
the trier of fact must convict the defendant of murder and find one 
"aggravating circumstance" (or its equivalent) at either the guilt or 
penalty phase. The aggravating circumstance may be contained in the 
definition of the crime or in a separate sentencing factor {or in boi?). As 
we have explained, the aggravating circumstance must meet two 
requirements. First, the circumstance may not apply to every defendant 
convicted of a murder; it must apply only to a subclass of defendants 
convicted of murder. Second, the aggravating circumstance may not be 
unconstitutionally vague.

(Id. at pp. 971-922, citations omitted.)

California's statutory scheme fulfills the narrowing requirement in two 

ways. First, special circumstances define and limit those murders which are 

death-eligible. (§ 190.2.) Before a defendant can become death-eligible, he 

must be convicted of first degree murder, and at least one special circumstance 

must be found true beyond a reasonable doubt. The latter requirement, the 

United States Supreme Court has held, adequately "limits the death sentence to 

a small subclass of capital-eligible cases." (Pulley v. Harris, supra, 465 U.S. 

at p. 53.) Second, the jury's discretion is narrowed and channeled by the list of 

aggravating circumstances in the selection phase. (§ 190.3.)

Likewise, this Court has repeatedly rejected, and continues to reject, the 

claim raised by appellant that California's death penalty law contains so many 

special circumstances that it fails to perform the narrowing function required 

under the Eighth Amendment or that the statutory categories have been 

construed in an unduly expansive manner. (People v. Wallace, supra, 44 

Ca1.4th at p. 1097; People v. Loker, supra, 44 Ca1.4th at p. 755; People v. Smith 

(2007) 40 Ca1.4th 483, 525-526; People v. Burgener (2003) 29 Ca1.4th 833,

884;People v. Lewis (2001) 26 Ca1.4th 334, 393-394; People v. Frye, supra,

18 Ca1.4th at p. 1029; People v. Arias, supra, 13 Ca1.4th at pp. 186-187; People
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v. Crittenden, supra, 9 Ca1.4th at pp. 154-156; People v. Bacigalupo (1993) 6 

Ca1.4th 457, 468.)

In sum, this Court has repeatedly upheld the constitutionality of section 

190.2 in response to challenges it fails to adequately narrow the class of death 

eligible murderers. Given the well-settled authority contrary to appellant's 

position, the argument must again be rejected.

B. Application Of Section 190.3 Did Not Violate Appellant's 
Constitutional Rights

Appellant argues that instructing the jury on the sentencing factors of 

section 190.3, subdivision (a), which directs the jury to consider as aggravation 

the "circumstances of  the crime," resulted in the prosecutor arguing that the jury 

could weigh in aggravation "almost every conceivable circumstance of the 

crime." (AOB 136.) Appellant contends that California's capital sentencing 

scheme, which does not limit the circumstances that can be characterized as 

"aggravating," violates the Fifth, Sixth, Eighth, and Fourteenth Amendments 

to the United States Constitution. (AOB 137.)

The Supreme Court has held that instructing a jury to consider the 

circumstances of a crime under section 190.3, subdivision (a), does not violate 

the Eighth Amendment. (Tuilaepa v. California, supra,  U.S. at p. 976.) 

Furthermore, as appellant acknowledges, this Court has repeatedly rejected the 

argument that allowing the jury to consider the circumstances of the crime as 

a factor in aggravation results in arbitrary and capricious application of the 

death penalty. (People v. Wallace, supra, 44 Ca1.4th at p. 1097; People v. 

Loker, supra, 44 Ca1.4th at p. 755; People v. Salcido (2008) 44 Ca1.4th 93, 165; 

People v. Kennedy, supra, 36 Ca1.4th at p. 641; People v. Smith, supra, 35 

Ca1.4th at p. 373; People v. Brown, supra, 33 Ca1.4th at p. 401.) Accordingly, 

as appellant has given no basis for reconsideration of these prior holdings, his 

claim should be rejected.
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C. The Use Of Appellant's Unadjudicated Criminal Activity As An 
Aggravating Factor Was Constitutional

Appellant urges the use of unadjudicated criminal activity as aggravation 

under section 190.3, subdivision (b), (CALCJIC No. 8.85, factor (b)) for a 

crime for which he was never charged and convicted, violates rights of due 

process, fair trial, and a reliable penalty determination guaranteed by the Fifth, 

Sixth, Eighth, and Fourteenth Amendments. Appellant also alleges that 

"because California does not allow unadjudicated offenses to be used in 

noncapital sentencing, using this evidence in a capital proceeding violated" his 

equal protection rights. (AOB 137-139.)

This Court has previously held that the jury "may properly consider 

evidence of unadjudicated criminal activity involving force or violence under 

factor (b) of section 190.3 and need not make a unanimous finding on factor (b) 

evidence. (People v. Anderson, supra, 25 Ca1.4th at p. 584.) Furthermore, this 

Court recently rejected a claim nearly identical to the one raised here, finding:

[T]here is no requirement that California's death penalty sentencing 
scheme provide for intercase proportionality review. And since capital 
defendants are not similarly situated to noncapital defendants, the death 
penalty law does not violate equal protection by denying capital 
defendants certain procedural rights given to noncapital defendants. 
Hence, the jury may consider unadjudicated offenses  section 
190.3, factor (b) as aggravating factors without violating the defendants 
rights to trial, confrontation, an impartial and unanimous jury, due 
process, or a reliable penalty determination.

(People v. Cruz (2008) 44 Ca1.4th 636,681, citations omitted; see also People 

v. Loker, supra, 44 Ca1.4th at p. 756; People v. Stevens (2007) 41 Ca1.4th 182, 

212; People v. Jenkins (2000) 22 Ca1.4th 900, 1054.) Thus, contrary to

appellant's claim, the use of un  adjudicated criminal activity during the penaJty 

phase is permissible, and did not violate his constitutional rights.
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D. California's Death Penalty Statute And Accompanying Jury 
Instructions Set Out The Appropriate Burden Of Proof

Appellant raises a variety of constitutional challenges to California's 

death penalty statute and accompanying instructions, all of which have been 

previously rejected by this Court. (ADB 139-150.) Because appellant offers 

no compelling reason for reconsideration, these claims should likewise be 

rejected.

This Court has rejected appellant's claims, namely that the proof beyond 

a reasonable doubt standard is required for finding the existence of an 

aggravating circumstflnce (People v. Snow (2003) 30 Ca1.4th 43, 126), that 

aggravating circumstances outweigh mitigating ones (ibid.), and that death is 

the appropriate punishment (People v. Box (2000) 23 Ca1.4th 1153, 1216;

People v. Carpenter (1997) 15 Ca1.4th 312,417-418).

Appellant claims the California death penalty statute unconstitutionally 

fails to define the burden of proof on whether an aggravating circumstance 

exists, whether the aggravating factors outweigh "the mitigating factors, and 

whether death is the appropriate penalty. (ADB 141.) This claim has been 

previously rejected by this Court. (People v. Maury, supra, 30 Ca1.4th at p. 

440.) Insofar as appellant contends that the Supreme Court's decisions in

Cunningham v. California (2007) 549 U.S. 270, Blakely v. Washington (2004)

542 U.S. 296, Ring v. Arizona (2002) 536 U.S. 584, and Apprendi v. New

Jersey, supra, 530 U.S. 466, compel a different conclusion (see ADB 139-140),

this Court has squarely rejected this argument. (People v. Salcido, supra, 44 

Ca1.4th at p. 167; People v. Ward (2005) 36 Ca1.4th 186, 221; People v.

Morrison, supra, 34 Ca1.4th at pp. 730-731.)

Appellant also argues that the penalty phase instructions violated his 

constitutional rights because they did not require the jury to unanimously agree 

as to the aggravating factors. (ADB 142-144.) This Court, however, has
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repeatedly held that juror unanimity is not required for the aggravating factors. 

(People v. Panah, supra, 35 Ca1.4th at p. 499; People v. Horning (2004) 34 

Ca1.4th 871, 913; People v. Brown, supra, 33 Ca1.4th at p. 402.) Recent 

decisions by the Supreme Court in Ring and Apprendi have not changed this

conclusion: g / (People v. Stitely (2005) 35 Ca1.4th 514, 573; Panah, at p. 499;

People v. Morrison, supra, 34 Ca1.4th at p. 730; People v. Griffin (2004) 33 

Ca1.4th 536, 595; Brown, at p. 402.) The failure to require unanimous 

agreement on the aggravating factors does not lead to an unreliable sentencing 

determination that violates the Eighth Amendment. (See People v. Jackson 

(1996) 13 Ca1.4th 1164, 1246; People v. Raley, supra, 2 Ca1.4th at p. 910.) 

Appellant's argument tharthe jury was required to unanimously find any 

unadjudicated crimes had been proven beyond areasonable doubt, and should 

have been instructed in that regard (AOB 144), has been routinely rejected by 

this Court. (People v. Ward, supra, 36 Ca1.4th at pp. 221-222; People v. Prieto, 

supra, 30 Ca1.4th at p. 276; People v. Anderson (2001) 25 Ca1.4th 543,584  -

585.) Insofar as appellant contends that Ring and Apprendi compel a different 

conclusion (see AOB 144), appellant is mistaken. This Court has found that 

Ring and Apprendi do not affect California's death penalty law. (People v. 

Salcido, supra, 44 Ca1.4th at p. 167; People v. Smith (2003) 30 Ca1.4th 581, 

642.)

Appellant argues that use of the phrase "so substantial" in section 190.3, 

subdivision (g), was error in that is caused the penalty determination to tum on 

an impermissibly vague and ambiguous standard. (AOB 145.) This claim has

52. In the recent case Oregon v. Ice (2009) U.S. ,2009 WL 77896 - -
(January 14, 2009), the Supreme Court held that a jury determination is not 
required for imposing consecutive sentences within the meaning of Ring,
Apprendi, Blakely, and Cunningham. Historical practice and respect for state 
sovereignty do not support applying these cases to the jury's choice between 
life and death.
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been previously rejected by this Court and should be rejected here. (People v. 

Smith, supra, 30 Ca1.4th at p. 642.) CALJIC No. 8.88 is not unconstitutionally 

vague in using the "so substantial" standard for comparing mitigating and 

aggravating circumstances. (People v. Geier, supra, 41 Ca1.4th at p. 619.) The 

instruction's use of the phrase "so substantial" in connection with the mitigating 

circumstances did not suggest the jury was powerless to return a life sentence 

even if it found the mitigating factors outweighed the aggravating ones. 

(People v. Boyette, supra, 29 Ca1.4th at p. 465.)

Appellant's allegation that the jury should have been instructed that the 

central determination is whether death is the appropriate punishment (AOB 

146) has also been previously rejected by this Court (People v. Boyette, supra, 

29 Ca1.4th at p. 465) and should be rejected here. As discussed in Argument 

VIII, subsection B, CALlIC No. 8.88 is not unconstitutional because it requires 

the jury to decide whether the death penalty is "warranted" rather than 

"appropriate." (People v. Carey, supra, 41 Ca1.4th at p. 137.)

Despite appellant's argument to the contrary (AOB 147), CALJIC No. 

8.88 is not unconstitutional for failing to advise the jury that if the mitigating 

circumstances outweigh those in aggravation, it is required to return a sentence 

of life without the possibility of parole. (People v. Geier, supra, 41 Ca1.4th at 

p. 619; People v. Moon, supra, 37 Ca1.4th at p. 42.)

Insofar as appellant contends the jury should have been instructed on 

some standard of proof to guide its decisions on whether to impose the death 

penalty (AOB 148), this claim has been rejected in prior decisions of this Court, 

and should be rejected here. (People v. Blair, supra, 36 Ca1.4th at p. 753; 

People v. Box, supra, 23 Ca1.4th at p. 1216; People v. Carpenter, supra, 15 

Ca1.4th at pp. 417-418.) It is also not unconstitutional in failing to inform the 

jury that it need not be unanimous before any juror can rely on a mitigating 

circumstance. (People v. Coddington (2000) 23 Ca1.4th 529, 641.)

126



Finally, appellant's contention that the trial court should have instructed 

the jury that there is a "presumption of life" at the penalty phase of the trial, 

analogous to the presumption of innocence at the guilt trial (AOB 149), has 

been repeatedly rejected by this Court. (People v. Avila, supra, 38 Cal.4th at

p. 615; People v. Perry, supra, 38 Cal.4th at p. 321; People v. Maury, supra, 

30 Cal.4th at p. 440; People v. Kipp, supra, 26 Cal.4th at p. 1137.)

For the foregoing reasons, appellant's challenge to California's death 

penalty procedures should be rejected.

E. The Jury Was Not Required To Make Any Written Findings 
During The Penalty Phase

Appellant contends the failure under California law to require that the 

jury make written findings violated his constitutional rights. (AOB 150.) This 

Court has previously held that written findings on aggravating factors used as 

a basis for imposing the death penalty are not constitutionally required. (People

v. Snow, supra, 30 Cal.4th at p. 126; People v. Kraft, supra, 23 Cal.4th at p. 

1078; People v. Williams (1997) 16 Cal.4th 153,276.) Accordingly, this claim 

should be rejected.

F. Jury Instruction On The Mitigating And Aggravating Factors 
.  In Section 190.3 Was Constitutional

Appellant argues that the use of "restrictive" adjectives such as 

"extreme" and "substantial" in CALlIC No. 8.85 violated his constitutional 

rights by acting as barriers to the consideration of mitigation. (AOB ISO-lSI.) 

This Court has previously held that, "CALlIC No. 8.85 is not unconstitutional 

for using 'restrictive adjectives' such as 'extreme' and 'substantial.'" (People

v. Moon, supra, 37 Cal.4th at p. 42, citing People v. Weaver (2001) 26 Cal.4th 

876,993; see also People v. Perry, supra, 38 Ca1.4th at p. 319; People v. Lewis, 

supra, 26 Ca1.4th atp. 395; see also Blystone v. Pennsylvania (1990) 494 U.S. 

299.)
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Appellant next argues that the failure to delete inapplicable statutory 

sentencing factors, in the list of mitigating factors from section 190.3, in 

CALlIC No. 8.85 acted as a barrier to the consideration of mitigating evidence 

in violation of the Sixth, Eighth, and Fourteenth Amendments. (AGB 151.) 

This claim has been previously rejected by this Court and should be rejected 

here. (People v. Watson (2008) 43 Ca1.4th 652, 701; People v. Zamudio, supra, 

43 Ca1.4th at p. 372; People v. Perry, supra, 38 Ca1.4th at p. 319 People v.

Dickey, supra, 35 Ca1.4th at p. 928.)

Finally, appellant contends the failure to instruct that on which of the 

sentencing factors' in CALJIC No. 8.85 were aggravating, which were 

mitigating, or which could be either aggravating or mitigating depending on the 

jury's appraisal of the evidence violated his rights under the Eighth and 

Fourteenth Amendments. (AGB 151-153.) This Court has previously rejected 

this argument finding, "Although some of the statutory factors are inherently 

only aggravating or mitigating, because this is self-evident, the court need not 

identify which is which." (People v. Carpenter, supra, 15 Ca1.4th at p. 420, 

citations omitted; see also People Moon, supra, 37 Ca1.4th at p. 41, citing

People v. Willaims, supra, 16 Ca1.4th at pp. 268-269; see also Tuilaepa v. 

California, supra, 512 U.S. at pp. 976-979.) Appellant offers no compelling

reason for this Court to reconsider its previous decisions upholding the 

constitutionality of CALJIC No. 8.85.

G. Intercase Proportionality Review Is Not Constitutionally 
Required

Appellant claims that California's failure to conduct intercase 

proportionality review of death sentences violates his Eighth and Fourteenth 

Amendment rights to be protected from the arbitrary and capricious imposition 

of capital punishment. (AGB 153.) This Court haspreviously rejected the 

claim that such review is required. (People v. Abilez (2007) 41 Ca1.4th 472,

128



People v. Prieto, supra, 30 Ca1.4th at p. 276; People v. Snow, supra, 30 Ca1.4th 

at pp. 126-127; People v. Kipp, supra, 26 Ca1.4th at p. 1139; see also Pulley v. 

Harris, supra, 465 U.S. 37.) Insofar as appellant argues the lack of intercase 

proportionality review in capital cases amounts to a violation of equal 

protection, this Court has previously rejected this claim and should do so here. 

(People v. Moon, supra, 37 Ca1.4th at p. 48; People v. Brown, supra, 33 Ca1.4th 

at p. 402; People v. Cox (2003) 30 Ca1.4th 916, 970.) Appellant's claim should 

likewise be rejected.

H. California's Capital Sentencing Scheme Does Not Violate The 
Equal Protection Clause

Appellant contends the alleged absence of procedural protections 

resulted in a denial of equal protection, because, according to appellant, those 

safeguards are provided to non-capital defendants. (AOB 153-154.) On the 

contrary, California's death penalty law does not deny equal protection because 

a different method of determining penalty is. used in capital and non-capital 

cases. (People v. Williams (2008) 43 Ca1.4th 584, 650; People v. Elliot (2005) 

37 Ca1.4th 453,488; People v. Smith, supra, 35 Ca1.4th at p. 374.) That certain 

noncapital sentencing proceedings may require jury unanimity or proof beyond 

a reasonable doubt does not mean the death penalty statute violates the equal 

protection clause of the Fourteenth Amendment. (People v. Hoyos, supra, 41 

Ca1.4th at p. 926; see also People v. Rogers, supra, 39 Ca1.4th at p. 893.)

I. Appellant's Death Sentence Does Not Violate International Law

Appellant claims his sentence violates international law. (AOB 154.) 

This Court has repeatedly held that intemationallaw does not prohibit a death 

sentence rendered in accordance with state and federal constitutional and 

statutory requirements. (People v. Lewis, supra, 43 Ca1.4th at p. 539; People 

v. Perry, supra, 38 Ca1.4th at p. 322; People v. Boyer, supra, 38 Ca1.4th at pp.
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489-490.) Because has failed to show that either state or federal law was 

violated, this Court need not consider his claim of international law violations.

(People v. Hoyos, supra 41 Ca1.4th at 925; People v. Hillhouse (2002) 27

Ca1.4th 469, 511.)

Morever, appellant fails to demonstrate standing to invoke the 

jurisdiction of international law in this proceeding because the principles of 

international law apply to disputes between sovereign governments, not

individuals. (Hanoch Tel-Oren v. Libyan Arab Republic (D.C. 1981) 517

F.Supp. 542, 545-547.) Appellant does not have standing to raise claims that 

his conviction and sentence resulted from violations of international treaties. 

Article VI, section 2, of the United States Constitution provides, in pertinent 

part, that the Constitution, the laws of the United States, and all treaties made 

under the authority of the United States are the supreme law of the land. Under 

general principles of international law, individuals have no standing to 

challenge violation of international treaties in absence of a protest by the 

sovereign involved. (Matta-Ballesteros v. Henman (7th Cir. 1990) 896 F .2d

255,259; United States ex rei. Lujan v. Gengler (2d Cir. 1975) 510 F.2d 62,

67.)

International law does not compel the elimination of capital punishment 

in California. (People v. Snow, supra, 30 Ca1.4th at .p. 127; People v.

Hillhouse, supra, 27 Ca1.4th at p. 511; People v. Jenkins, supra, 22 Ca1.4th at

p. 1055; People v. Ghent (1987) 43 CalJd 739, 778-779.) In Ghent, this Court 

held that international authorities similar to those now invoked by appellant do 

not compel elimination of the death penalty and do not have any effect upon 

domestic law unless they are either self-executing or implemented by Congress. 

(Hillhouse, at p. 511; Ghent, at p. 779.) Appellant's argument that this Court 

should reconsider its previous decisions in light of Roper v. Simmons (2005) 

543 U.S. 551, 554 is misplaced. (AOB 154.) As appellant notes, Roper cited
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international law to support its decision prohibiting the imposition of capital 

punishment against defendants who committed their crimes as juveniles. 

Appellant was not a juvenile when he killed Saleh Hassan in December 1994, 

thus reconsideration based on Roper is not warranted.

In sum, appellant has failed to state a cause of action under international 

law for the simple reason his claims of constitutional violations asserted 

throughout the appeal are without merit. Further, this Court is not a substitute 

for international tribunals and, in any event, American federal courts carry the 

ultimate authority and responsibility for interpreting and applying the American 

Constitution to constitutional issues raised by federal and state statutory or 

judicial law. Finally, this Court's earlier decisions preclude relief.

For all the foregoing reasons, appellant's challenges to the death penalty, if 

reviewable, are meritless.
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x.
NO CUMULATIVE ERROR UNDERMINED THE 
OVERALL FAIRNESS OF EITHER GUILT OR 
PENALTY PHASES

Appellant's final argument is that the cumulation of error infected both 

phases of his trial, and that the end result of many errors reinforcing the 

prejudice of the other errors was a fundamental denial of due process and a 

miscarriage of justice. (AOB 155-157.) However, as detailed throughout 

Respondent's Brief, each of these supposed errors were either substantively 

meritless or entirely harmless. Thus, whether considered individually or for 

their cumulative effect, there is no "reasonably probability" that the alleged 

errors affected the outcome of the penalty phase. (People v. Jones (2003) 30 

Ca1.4th 1084, 1117; see also People v. Watson, supra, 43 Ca1.4th at p. 704 

["Whether considered independently or together, any errors or assumed errors 

are nonprejudicia1 and do not undermine defendant's conviction or sentence."];

People v. Carter, supra, 36 Ca1.4th at pp. 1212-1213 ["Having determined that

defendant's trial was nearly devoid of any error, and that to the extent any error 

was committed it was clearly harmless, we conclude that defendant's contention 

as to cumulative error lacks merit."].).) Even a capital defendant is entitled only 

to a fair trial, not a perfect one. (People v. Stewart, supra, 33 Ca1.4th at pp. 

521-522.) Accordingly, appellant's claim of cumulative error must be rejected.
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CONCLUSION

For the foregoing reasons, respondent respectfully asks this Court to 

affinn appellant's judgment of conviction and the penalty of death.
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