I thought it would be appropriate to get more information
on this alleged threat so if the jury came back with a verdict that
the court would be able to decide what to do with the jury next,
basically, and so I thought we ought to have a further in camera
to get the further information on this especially while Ms.
Calderon is still available.

MR. CAMPBELL: Right. As I did indicate to the court
on the 20th, the day before, the 19th of August, the jury was
charged and started deliberations. At that time Ms. Calderon
took Mrs. O’Malley home, she was here for final argument, and
we waited for her, with investigator Joe Jones, to return.

Upon returning, we went to lunch. And at that time Ms.
Calderon did indicate to me upon leaving her vehicle Mrs.
O’Malley extended a threat that, and I’m not sure of the exact
words, but Ms. Calderon may remember the exact words, and it
basically summed up to the point of saying, “If I lose my
husband, James is going to lose Linda,” referring to my wife.

And it was related to me by Ms. Calderon that she was
crying when she said this and probably was very emotional, and
then that statement was made in that vain [sic] I think as she was
getting out of the car.

And as I indicated to court on the 20th, it’s my belief
probably that this was probably not something that is serious or
presents any real truth by Mrs. O’Malley, but being involved in
the case we are involved in it certainly is something I think a
prudent person would have to at least give some pause for
concern over.

THE COURT: Right.

MR. CAMPBELL: And if it is just her in frustration or in
some emotional occasion, which is certainly understandable
under the circumstances, I would be very willing to write it off
and dismiss it, and practicing law for some 16 years certainly
you run across some things where people say some things where
they really don’t intend to do anything or really mean them, it’s
just an emotional outburst, but—and I have no knowledge
whatsoever of whether or not anything like that was ever talked
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to—about with Mr. O’Malley or if this was just her on her own.
I have no knowledge of that. And I'm sure that if I asked Mr.
O’Malley about that he would absolutely categorically deny it. I
don’t doubt that for a minute.

My concern was kind of into the point where after
representing him for some three years plus and going through
literally the death of his parents, both his mother and his father, |
just felt that we were very close, and it’s impossible not to
become close to an individual doing this kind of a case, that that
was very shocking to me to hear that kind of attitude from really
his only family member now, his wife, outside of his children,
small children, and that’s kind of very disturbing.

It was very disheartening to think, despite the fact you feel
you have done as best you could, this kind of thing is presented
to you like—I mean, I have no control over the evidence that
was brought into court and I just don’t understand why that kind
of attitude is displayed at this juncture of the case, and that
presents a very serious problem for me in terms of continuing if|
as I indicated, there was a special circumstances finding to
present some kind of an argument. I just feel in my own mind
and my own heart that’s going to be very difficult for me now to
not dismiss that from my mind if I had to continue as an
advocate in the rest of the case. That’s the thing that bothers me.

[ certainly think that I would still be professional enough to
try to mentally do that, but when things hit home like that
they’re often difficult to separate, and it’s—that just presents a
problem for me. I thought I should tell the court about that just
because of the event and then secondly because of my concemns.

I was very upset about that and still am, and I find it also
very unusual that since this occurred I’ve had no contact
whatsoever with Mr. O’Malley and that’s very unusual because
he calls almost on a daily basis.

THE COURT: And he has not called since you last saw
him in court?

MR. CAMPBELL: Has not communicated with me since.
I think that shows they must have discussed that she said
something like that and there’s certainly a problem.
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THE COURT: Was there any indication or is there any
indication that this threat from Mrs. O’Malley came from Mr.
O’Malley?

MR. CAMPBELL: No. I don’t have any indication of
that, and Ms. Calderon probably should put that on the record of
what she heard, but basically just simply it was something that
she was saying.

THE COURT: Not saying for him or he had anything to
do with that?

MR. CAMPBELL: No. Didn’t appear that way. And like
I said, I’'m—it’s not the client making the threat to me, it’s his
wife, but the problem is that I don’t know. It’s hard to know
whether she operates in a total vacuum or what.

THE COURT: This was made in the morning right after
the jury went out? They went out about 11:30.

MR. CAMPBELL: This was around 12:00, little after
12:00 o’clock, as she was being taken from the courthouse back
to her home in Sunnyvale.

THE COURT: You did not make any argument that
morning because you had already finished your argument. The
District Attorney made his for about an hour and a half.

MR. CAMPBELL: But the court will remember there was
a discussion that morning that we did put on the record with Mr.
O’Malley where he wanted me to reopen my closing and I
indicated that I didn’t think that was in—that was wise to do.
The points he wanted to raise, although I think—thought they
had some merit in the totality of schemes, I didn’t think they
were that significant to warrant reopening the case; I mean,
reopening my closing argument.

THE COURT: Right.

MR. CAMPBELL: That’s something I think he probably
felt very strong about and that’s something from what I
understand was something he discussed with his wife over that
preceding weekend and so that came to a head on Monday
where I indicated to him I would not reopen the case, and
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although he accepted it here in the courtroom there’s no telling
what his real attitude toward it is. I don’t know.

THE COURT: Allright. Ms. Calderon, why don’t you
recite, as best you can remember, word for word, as to what
happened, for the court. You don’t have to stand up unless
you’re more comfortable.

MS. CALDERON: [ left the courtroom as soon as the jury
went out, which was probably about ten to 12:00. I took Mrs.
O’Malley home, which was about 15, 20 minutes away. She
was crying the whole time. Very upset. And as she got out of
the car, she said, “maybe that it would be, I think she used the
word poetic justice, if I lose my husband then James is going to
lose his wife.” And I don’t know if she used the word Linda or
not. Linda is his wife’s name, but she did say his wife.

THE COURT: Mr. Campbell is referred to as James and
Mr. O’Malley as Jimmy, basically.

MS. CALDERON: Yes.

THE COURT: And you had sat with her during the
entire—basically almost during the entire closing arguments in
the audience section of the court?

MS. CALDERON: Yes.

THE COURT: And was she more upset, seemed to be
more upset, that morning, that is of the 20th, the 19th rather,
than she did the prior week during the closing arguments?

MS. CALDERON: Yes.

THE COURT: And did you—were you able to determine
whether or not she was becoming more upset the more Mr. Rico
argued or was she more upset from the start of court that
morning?

MS. CALDERON: I believe she was more upset from the
start of court that morning at the decision not to reopen. And in
the car she basically babbled and cried a lot, you know, “my
husband is going to go away, blah, blah,” and then she, you
know ended up saying, “if [ lost my husband, then James will
lose his wife,” meaning James Campbell.
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THE COURT: Right. Okay. All right. All right.
Anything else?

MR. CAMPBELL: Yeah. I’d just like to indicate to the
court, and there’s been demonstrations previously in in camera
proceedings, both in the municipal court and here throughout the
case, where Mr. O’Malley and I have had disagreements on
certain tactical things to do in this case, one of which, and most
significant of which was calling Mrs. O’Malley to testify at the
preliminary hearing which I very vehemently objected to and did
not want to do.

And because of the fact he felt so strongly and believed in
that so much and also because of the fact he put on the idea that
it was a safety precaution that she do come forward and testify
publicly as opposed to keep her story private and because of the
fact it’s a death penalty case I had to give great deference to
what he wanted to do. I did that over my objection, and that’s
documented already.

And there’s been a number of other situations where I
believe I could foresee what was going to happen in this case
and that it was going to turn totally on Mr. O’Malley’s
credibility and I felt that that was a big yoke for him to bear.

And there are other things that could have been done by
way of admissions or certain tactical decisions in the case to
soften a very big choice the jury is going to have to make in the
case, but he refused to do those things, and I think the reason

I’m saying it is because when Mr. Rico was giving his
summations all of these things were being tied together and I
think they were being tied together maybe for the first time in
logical tones for Mr. O’Malley as he sat here in the courtoom
hearing them, and it did present a very bad case against him.

And there were a lot of arguments that Mr. Rico made
which were very logical and sensible which contradicted and
seemed to make illogical conclusions that Mr. O’Malley wanted
to draw from his testimony and I think because of that that did
anger him and scare him to the realization that some of the
things that he wanted to do may not be the way the case is going
to work out.
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And myself, as well as so many of the investigators who
have been on the case for a long time, have tried to convince
him and show him that some of these things are going to be very
difficult for a jury to accept on the totality of all the
circumstances presented and as a result he’s taking very, very,
very big risks.

Those are things he again felt absolutely positive and
certain about, things he insisted, things no matter, despite our
best efforts, we could not talk him out of, and 1 think that it
became apparent during the closing argument that those things
were not—the doors were being closed. I think that’s what—
became one of the reasons that emotions started to increase
because I don’t think he—I don’t think he saw these as clearly
and analytically as people who were trying to represent him did.

THE COURT: Well, not having the expertise to—

MR. CAMPBELL: Well, I mean, I say that because I
think that’s a reason for the emotional heightened crisis 1 think
both he and his wife were presented with as they listened to the
closing arguments.

THE COURT: I assume that you do—I assume—did you
get the impression that Mrs. O’Malley had spoken on the phone
over the weekend or had a jail visit or whatever from either one
of you?

MR. CAMPBELL.: I don’t think there was a jail visit, but I
find 1t impossible to believe they did not talk on the phone over
the weekend because there was some conversation with my
office on that preceding Friday, which would have been the
16th, which related to me that he was real upset with some of the
things he felt like I missed in the closing, and that generated the
discussion we had to have on the morning of the 19th . As1
indicated, I listened to that, I understand those comments, but 1
don’t think they’re worth reopening for.

THE COURT: I thought one of the comments he had, one
of his concerns, the court I think had already covered. I can’t
remember what it was. All right.

Well, as I indicated, because of what could happen in the
case, depending on what the jury decides, the court would ask, if
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we do have to go to the second phase to—we’ll just schedule
that, so on, and I need to know whether or not what would
happen. We still don’t know what’s going to happen as far as
obviously what the jury is going to do.

(8/27/91 RT 11327-11336.)
3. September 11,1991

After the jury delivered the guilt-phase verdicts, defense counsel
raised the issue of a possible conflict of interest.

MR. CAMPBELL: In that regard, your honor, I have
spoken with Mr. O’Malley about the incident that has been
related to the court. Of course, he has indicated, as I thought,
that he had no knowledge of that taking place and feels that, as I
originally indicated, that the statement was probably something
that was made more out of frustration and emotional anger than
anything in reality as a threat of any kind.

But nonetheless, in view of that and in view of the fact that
the jury has come to the conclusion, beyond a reasonable doubt,
that, in their minds anyway, Mr. O’Malley is convicted of three
murders, cold-blooded, first degree murders, and evidently had
seemed to adopt the prosecution’s theory that in reality he is a
master manipulator, that this is something that we could not just

simply ignore as something that would not in any way impact on
me.

So it seems that again, as I’ve kind—even though I think
this threat and the statement was not something that is of
substance really, I think that the very fact of it being made,
considering our relationship and representation of Mr. O’Malley
for many years, almost three years, over three years, is
something that does interfere with the effectiveness of myself in
terms of now going forward in the penalty phase and literally
arguing and advocating for his life.

And it does place his advocate in a very unusual situation,
because even though you know ethically you’re supposed to
disregard whether your client is guilty or innocent and anything
else that might interfere with your ability to represent them,
lawyers are still human beings and they still have these things
that pry [sic] in the back of their minds.
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I question myself whether or not in some way that would
creep in and take away from my ability to present mitigating
factors to the jury in the presentation stage of the case and then
literally at the close of that somewhere stand up and argue for
his life as opposed to life without possibility of parole.

So I’m just in a situation where I just feel that deep down
inside that I just don’t think this is a case I would be able to
proceed on ethically at this point based on what has occurred.
And I don’t know any way possible that I could - - that I could
remedy that and cure that.

THE COURT: All right. It sounds like you are convinced
that Mr. O’Malley, himself, had nothing to do with this
statement.

MR. CAMPBELL: Well, Mr. O’Malley indicated to me
that he had nothing to do with this statement. I have no reason
to doubt that. He’s my client. He’s been very truthful with me
throughout the entire period of representation.

THE COURT: But it’s not like it came at a time when
Mrs. O’Malley was distraught, upset, frustrated?

MR. CAMPBELL: Well, that’s my impression, that’s
what I want to think, but I’m only viewing that from that
standpoint as someone close to Mr. O’Malley and his family

through these years. And I may not be an objective observer of
what takes place.

And the reason I brought it to the court’s attention
originally I think is for the simple reason that sometimes when
you’re close to things you do not see everything the same way.

And the prosecutor has presented a scenario of Mr.
O’Malley to the jury that greatly differs from my perception of
him. And twelve independent, hopefully impartial people, have
saw [sic] fit, that seemed to be the evidence, that supported the
kind of person he was. And you have to, as any human being,
not as a lawyer, as a human being, you have to pause and take
note of that kind of a finding.
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THE COURT: ... []] All nght. What I propose to do, I
would imagine, at this point take a short recess so Mr. O’Malley
can read these transcripts.

MR. CAMPBELL: Okay.
THE COURT: I think it’s appropriate.

MR. CAMPBELL: Yes. I indicated to him—I did talk to
him about it. I told him what has occurred. He’s aware of that.
But he probably should be able to read it.

THE COURT: I would also indicate that, for whatever it’s
worth, the District Attorney this morning has given me a list of
potential witnesses, and witnesses eight and nine are Neal
Robertson and Sharon Robertson. I’m only presuming or
assuming that these are relatives of Michael Craig Robertson’s.

MR. CAMPBELL.: I believe, your honor, that is his
mother and father.

THE COURT: And whether or not the District Attorney is
attempting to use these two witnesses in relation to victim
impact statements I don’t know. In the District Attorney’s 190.3
notices, there is no—in the amended notice filed March 1, 1990,
there is no notice of intent to use victim impact statements,
because those had been ruled unconstitutional by the California
Supreme Court.

There has not been an attempt by the District Attorney to
file an amended 190.3 notice. If one had been filed immediately
after that case came down, the court would have considered
allowing the District Attorney to use victim impact statements,
but because he has not done so, at this point my inclination right
now is very strongly against allowing the District Attorney to
use victim impact statements.

If new counsel had to be brought in on this case, obviously
it would take some time for that attorney to get up to speed, and
then it would be a question of whether or not a new notice would
be timely prior to the start of a second phase of the trial again to
use the victim impact statements.
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I’m just trying to layout [sic] all the possible things that
could happen that I could think of. You might want to discuss
that with him. But let’s take a recess. Let me know when he’s
had a chance to read these. Make sure I get them back. Make
sure I get them back because they have to remain sealed.

(9/11/91 RT 11364-11375.)
Later, the trial court, defense counsel, appellant, and the prosecutor
discussed defense counsel’s motion as follows:

MR. CAMPBELL: Yes, your honor, based on the
information provided to the court in camera, both today and the
other two occasions, which were placed under seal, and the
reason is because it potentially may invade the attorney/client
privilege, on that basis it’s my opinion that I would not be able
to continue as Mr. O’Malley’s attorney during the penalty phase,
presenting evidence on his behalf in mitigation of either of the
two punishments; in other words, argue for life without the
possibility of parole versus the death penalty.

And I would certainly not be able to participate as an
effective advocate in literally arguing that his life be spared to
this jury based upon the information that has been provided to
the court, which I feel we cannot in any way release to the
District Attorney so it would not in any way compromise Mr.
O’Maliey’s position before the court.

But based on that, I feel, and I feel very strongly about it,
and feel deep down inside, it would be an impediment, and as a
result of that, I would ask the court to be relieved as attorney of
record for the remainder of the trial.

THE COURT: All right. Mr. O’Malley, what was your—
for the record, what is your desire?

MR. O’MALLEY: I am—I would like to have him as my
attorney still.
The parties discussed the ramifications of defense counsel’s motion as

follows:

MR. RICO: The only thing that I can say would be the
obvious, that we have here a trial that has been, in fact, going on
for six months, we have presented 96 witnesses, gone through
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all of that. Everything that I have seen is that Mr. Campbell has
been an effective advocate for his client.

MR. RICO: ... but I know the jury is planning on coming
back on Monday, and if for some reason the court were to allow
this, I don’t know what that would do in terms of the penalty
phase, what it would do in terms of Mr. O’Malley’s subsequent
representation, the delay, the time.

Basically, it would mean an entire new trial, to put on the
entire case all over again, because the circumstances of the
offense, of the offenses, are what would be brought before the
jury, and the only reason—the only way to do that is to put
everything on all over again. It would mean another six-month
trial, in fact, for the penalty phase.

MR. CAMPBELL: I’'m appreciative of the District
Attorney’s position, basically being in the dark regarding the
reasons; however, I think his argument that this is, in effect, a
motion for a new trial is very far-fetched and misplaced because
we have a jury here.

THE COURT: Well, the court doesn’t agree that this
would be a motion for a new trial.

MR. CAMPBELL: It’s just a matter of rearranging some
time. I don’t think it’s going to be that kind of hardship.
Everything is in place for the motion part, for the penalty phase.
Witnesses and preparation has been done.

There’s a few items that I do have to bring to the court’s
attention regarding that, but in the mean—when that is finished,
it’s a matter of another attorney reviewing that. I would be more
than happy to meet with that attorney to provide whatever
assistance is required, supplying all the information we have,
and work around the clock with him in that regard to prepare
him to basically present the evidence and make the argument.
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I don’t think it’s something that is insurmountable, could
not be done by a competent trial lawyer with some experience in
this area, and I don’t think we’re talking about something
starting all over again at all. It’s a matter of a short period of
time here, and I think this could be resumed and proceed in the
normal course of affairs. That’s what I just wanted to bring to
the court’s attention.

MR. RICO: My thought in that regard, I don’t know how
an attorney who was not up to speed on this case could step into
it at this stage. What I would expect, or anticipate, is that if
there were a new lawyer to step in, that lawyer would need to
review everything that has gone before, the hundreds, if not
thousands, of pages of police reports.

Now, we wouldn’t be talking about a new guilt phase as
such, but I would think that a lawyer would want to know
everything that has been said and done before, and if Mr.
Campbell’s reason for asking to withdraw is that he feels he
cannot effectively represent Mr. O’Malley, which conclusion I
take issue with, for him to say that he could bring somebody else
up to speed by briefing him on what he knows and what he
should argue without that attorney having full opportunity, may
create another hurdle.

I wouldn’t want the defendant later on to say Mr. Campbell
basically sold me down the river by what he’s briefing him on
without that lawyer reviewing everything and Mr. O’Malley
stating on the record he wishes Mr. Campbell to represent him.
Other than that, I can’t respond in a vacuum.

(55 RT 11382-11386.)
The trial court later ruled on defense counsel’s motion as follows:

.. . having viewed and witnessed Mr. Campbell and Mr.
O’Malley for the last seven months, their interaction and their
relationship, the court makes the following findings of fact,
ruling and opinions:

Number one. Mr. Campbell has always been ready on this
case and extremely well-prepared. He knows this case inside
and out and has a better grasp of it than anyone else could in his
situation or the defense could ever possibly have.
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Number two. That Mr. Campbell has become closely
associated with Mr. O’Malley and his family. No one knows
more about Mr. O’Malley in this case than Mr. Campbell, with
the exception, of course, of Mr. O’Malley himself. And that
includes Mrs. Karen O’Malley based on her testimony that Mr.
O’Malley did not discuss anything about the case with her
basically. There’s no one more qualified to argue for Mr.
O’Malley’s life than Mr. Campbell.

Number three. There’s no evidence that the statement of
Mrs. O’Malley was true or viable or had any substance or was
uttered out of anything but frustration, current mental state, in
light of the then existing circumstances, especially those set out
on pages 11,327 to 11,338, which is basically the second in
camera hearing in this particular issue. Further, it appears Mr.
Campbell put little, if any, stock in Mrs. O’Malley’s utterances.

Four. There is no evidence that Mrs. O’Malley’s
utterances can be attributed to Mr. O’Malley or in any way
connected to him.

Five. Mr. Campbell, as an attorney, has an ethical duty to
do as much for his client, whether it’s Mr. O’Malley or anyone
else, as possible, and has a duty to put personal feelings and
beliefs aside.

While he might be upset and feel betrayed by Mrs.
O’Malley’s utterances, especially because of his long-standing
relationship with the O’Malley family over the last three plus
years, he must set these aside. Mr. Campbell has indicated at the
in camera hearing that he can do this. This court has no reason
to believe that he cannot do this; that is, set these aside and
argue to the best of his ability that this jury spare the life of his
client. He appears to be ready and prepared to do this when the
penalty phase begins on Monday.

Every attorney knows that when they accept a case, or a
client, i1t will not always be a bed of roses. There are going to be
conflicts and disagreements. The attorney has to accept that as a
fact of life and a profession. Lawyering is somewhat like
marriage. You take the other party for better or for worse.

The court further finds that Mr. O’Malley is making—
strike that.
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Six. The court further understands that Mr. Campbell is
under an obligation to bring forth the facts, as he has done so, on
the record in these in cameras, to notify the court of what has
transpired, of his feelings in the matter, and that he has done so

properly.

Seven. The court further notes that Mr. O’Malley wishes
to have Mr. Campbell remain as his attorney and it appears that
he is still—rather, that he still has faith in Mr. Campbell and his
abilities. ’

The court further finds that Mr. O’Malley is making an
informed, reasonable and proper choice in wanting Mr.
Campbell to remain as his counsel and still has faith in him
despite any prior disagreements, and, therefore, based on this,
the court denies the motion to withdraw as attorney of record.

(55 RT 11402-11404.)
B. Applicable Legal Principles

Under both the state and federal Constitutions, a criminal defendant
has the right to conflict-free counsel. (See People v. Bonin (1989) 47
Cal.3d 808, 833-834.) “When the trial court knows, or reasonably should
know, of the possibility of a conflict of interest on the part of defense

counsel, it is required to make inquiry into the matter. [Citations.]” (/d. at
p. 836.)

In Mickens v. Taylor (2002) 535 U.S. 162, (Mickens), the high
court confirmed that claims of Sixth Amendment violation based
on conflicts of interest are a category of ineffective assistance of
counsel claims that, under Strickland [v. Washington (1984) 466
U.S. 668] ... 694, generally require a defendant to show (1)
counsel’s deficient performance, and (2) a reasonable
probability that, absent counsel’s deficiencies, the result of the
proceeding would have been different. [Citations.] In the
context of a conflict of interest claim, deficient performance is
demonstrated by a showing that defense counsel labored under
an actual conflict of interest, “that affected counsel’s
performance, as opposed to a mere theoretical division of
loyalties.” [Citations.]
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(People v. Doolin, supra, 45 Cal.4th at pp. 417-418, emphasis in original.)®®

In determining whether a potential conflict adversely affected
counsel’s performance, the reviewing court must inquire “whether the
record shows that counsel ‘pulled his punches,’ i.e., failed to represent
defendant as vigorously as he might have had there been no conflict.
[Citation.]” (People v. Easley (1988) 46 Cal.3d 712, 725, overruled on
other grounds in People v. Doolin, supra, 45 Cal.4th at p. 421.)

C. There Is No Evidence of an Actual Conflict of Interest
that Affected Defense Counsel’s Performance at the
Penalty Phase

The record here provides no evidence to support appellant’s claim that
defense counsel had an actual conflict of interest, e.g., a conflict that
adversely affected his performance. Counsel repeatedly informed the trial
court that he believed Mrs. O’Malley had made the relevant comments
because she was emotionally charged and upset, and that counsel did not
take the substance of the comments seriously. (See 8/20/91 RT 11314-
11316; 8/27/91 RT 11327-11336; 9/11/91 RT 11364.) The issue as framed
by defense counsel was that counsel was unsettled, disheartened, shocked
and upset that the comments were made in the first instance given counsel’s
close relationship with appellant and his family, and the fact that counsel
had “no control over the evidence” presented in court. (See e.g., 8/20/91
RT 11314; 8/27/91 RT 11329.)

While a criminal defense attorney is generally in the best position to
determine whether a conflict of interest exists (People v. Hardy (1992) 2
Cal.4th 86, 137), the trial court may be in a better position to discern

whether there is an actual conflict of interest. (See e.g., People v. Roldan

% In Doolin, this Court adopted the federal constitutional standard
enunciated in Mickens for analyzing Sixth Amendment conflict of interest
claims. (People v. Doolin, supra, 45 Cal.4th at p. 421.)
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(2005) 35 Cal.4th 646, 676-677, disapproved on other grounds in People v.
Doolin, supra, 45 Cal.4th at p. 421, fn. 22 [where defendant claimed a
conflict of interest due to his threat to kill defense counsel, this Court
refused to reverse judgment, holding that in first instance, it is up to trial
court to discern whether there was a true conflict, or whether defendant was
attempting to manipulate proceedings; record supported trial court’s
conclusion that defense counsel was not burdened by “actual or potential
conflict of interest™].)

Here, defense counsel informed the trial court that he felt it would be
difficult to dismiss Mrs. O’Malley’s comments from his mind and
“continue as an advocate[,]” and that he questioned “whether or not in some
way that would creep in and take away from [his] ability to present
mitigating factors to the jury in the presentation stage of the case and then
... argue for [appellant’s] life[.]” Counsel did not, however, unequivocally
inform the court that he would not be able to do so, and in fact told the
court at one point that he believed he “would still be professional enough to
try to mentally do that[.]” (8/27/91 RT 11330.) Given that defense counsel
appeared to be merely uneasy with the fact that the comments were made,
and that he believed he was “professional enough” to argue for appellant’s
life to the best of his ability, there is insufficient evidence that counsel was
laboring under a conflict of interest.

Appellant argues that while the trial court entered into the proper
inquiry regarding a possible conflict of interest, ultimately, the court’s
“inquiry was manifestly inadequate to assess the risk presented by the
potential conflict.” (AOB 192.) As noted by the foregoing, however,
defense counsel discussed the issue with the court in detail on three
occasions. Given that counsel had appeared in front of the court for over
three years on this case, and the court had observed firsthand counsel’s

ability to represent appellant as well as counsel’s long-standing relationship
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with appellant, the trial court was in the perfect position to adequately
assess any risk presented by Mrs. O’Malley’s comments.

Regardless, there is no evidence that counsel did not represent
appellant “as vigorously as he might have had there been no conflict.” At
the time defense counsel discussed the possible conflict of interest with the
court, counsel told the court that “[e]verything [was] in place . . . for the
penalty phase.” (55 RT 11384.) Specifically, that counsel had subpoenaed
and prepared his witnesses for testimony. (55 RT 11384.) Counsel then
presented 18 witnesses during the penalty phase, and one more in rebuttal.
(See 56 RT 11505-58 RT 12049, 12180-12194.) These witnesses testified
on matters including appellant’s life growing up in Massachusetts with an
alcoholic mother and an abusive father, appellant being a “born again
Christian,” his exemplary adjustment to prison, including his pursuit of a
high school diploma, the fact that appellant could remain a “constructive
member” of the prison population should he be sentenced to life in prison
without the possibility of parole, the possibility that appellant suffered from
fetal alcohol syndrome, and that this could have caused him to become
addicted to drugs and spiral “out of control,” and the reasons underlying
appellant’s need to join a gang which might have steered him in a “criminal
direction.” (See e.g., 56 RT 11511, 11560, 11614-11617, 11621; 57 RT
11719-11720, 11731, 11743, 11752, 11785-11786, 11856-11857; 58 RT
11891, 11896-11897, 11905-11907, 11925-11932, 11938.)

Then, in closing, counsel argument, counsel argued all the relevant
points raised by the evidence in the penalty phase. (See 59 RT 12264-
12292, 12327-12335.) There was no violation of appellant’s right to the
effective assistance of counsel. Even assuming arguendo there was an

actual conflict of interest, appellant’s request to keep his attorney waived

his claim.
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D. Even Assuming Arguendo Defense Counsel Had a
Conflict of Interest, Appellant Waived the Conflict and
Was Not Prejudiced in any Event

“‘[A] defendant may waive his right to the assistance of an attorney
unhindered by a conflict of interests.” [Citations.]” (People v. Bonin,
supra, 47 Cal.3d at p. 837.) A waiver of conflict-free counsel “‘. . . need
not be in any particular form, nor is it rendered inadequate simply because
all the conceivable ramifications are not explained.” [Citation.]” (People v.
Roldan, supra, 35 Cal.4th at p. 728.)

Appellant claims that the trial court failed to advise him about the
ramifications of appointing new counsel, and also failed to obtain a
knowing and intelligent waiver from appellant. (AOB 208-212.) Not so.

At the September 11, 1991, in camera hearing, at which appellant was
present,69 the trial court noted that if new counsel were appointed in Mr.
Campbell’s place, “it would take some time for that attorney to get up to
speed,” and that the court might allow into evidence victim impact evidence
by the prosecution which would likely not be allowed into evidence if Mr.
Campbell remained counsel. (9/11/91 RT 11375.) The court also advised
Mr. Campbell to discuss “all the possible things that could happen” in the
event that new counsel was appointed. (9/11/91 RT 11375.)

Later, after appellant had read the relevant transcripts, and presumably
spoke with defense counsel about the ramifications of new counsel being

appointed, the trial court asked appellant what he wanted to do; appellant

% Although there is no express acknowledgement on the record that
appellant was present during the first part of the September 11, 1991, in ‘
camera hearing (see e.g., 9/11/91 RT 11364), just before court and counsel
convened to allow appellant to read the transcripts of the two prior in
camera hearings, defense counsel indicated that appellant told him he
needed 15 minutes to read the transcripts (9/11/91 RT 11375), indicating
that appellant had in fact been present.
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responded that he wanted Mr. Campbell “as [his] attorney still.” (9/11/91
RT 11381.)

Under these circumstances, appellant’s response must be understood
as a waiver; in light of all that came before, including the trial court’s and
Mr. Campbell’s general disclosure of the consequences of replacing
counsel, appellant’s waiver was knowing and intelligent.

In determining whether a defendant understands the nature of a
possible conflict of interest with counsel, a trial court need not
separately explore each forseeable conflict and consequence.
Nor does a defendant’s waiver of conflict-free counsel extend
only to matters discussed in detail on the record. [Citation.]

(People v. Jones (1991) 53 Cal.3d 1115, 1137.) Rather, the potential
consequences of proceeding with counsel need only be “disclosed
generally” to the defendant. (Maxwell v. Superior Court (1982) 30 Cal.3d
606, 619.)

Regardless, appellant cannot show prejudice. In fact, appellant does
not point to any action his attorney would or should have taken had he not
been subject to the alleged conflict. Given appellant’s failure to do so, and
in light of the strong evidence that defense counsel presented at the penalty
phase, and his equally strong argument to spare appellant’s life, there is no
reasonable probability appellant’s verdict would have been more favorable
absent any alleged conflict of interest. (Strickland v. Washington, supra,
466 U.S. at p. 694; see also Burger v. Kemp (1987) 483 U.S. 776, 787-788
[even assuming actual conflict, reversal not required because record did not
support claim that defense attorney’s advocacy was harmed]; see also
People v. Belmontes (1988) 45 Cal.3d 744, 777, fn. 7 [where no conflict
exists and no evidence that an alleged conflict affected defense counsel’s
performance, court need not consider claim that defendant’s waiver was not

knowing and informed in first instance].)
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XIII. APPELLANT DID NOT CLEARLY INDICATE THAT HE WANTED
THE TRIAL COURT TO DISCHARGE HIS ATTORNEY, NOR DID
HE INDICATE A DESIRE FOR NEW COUNSEL

Next, appellant contends that the trial court erroneously refused his
request to discharge his retained lawyer. (AOB 215-223.) Appellant’s
claim is misplaced.

A. Relevant Proceedings

Before the commencement of the penalty phase, defense counsel
raised the following relevant issue on behalf of appellant:

MR. CAMPBELL: Mr. O’Malley has brought to my
attention that he wants to make a statement to the court. He’s
written it out. He showed it to me, and I would have to classify
it—I don’t know if it really is a Marsden motion, but I think it’s
a quasi Marsden motion, at least approaches that.

THE COURT: Out of an abundance of caution, we ask the
courtroom to be cleared except for Mr. O’Malley, Mr. Cambpell
and the court personnel for a short period.

THE DEFENDANT: On Wednesday, September 11,
1991, there was a hearing in this court which my attorney filed a
motion to be relieved from this case. [{]] All the circumstances
and details of that motion are quite unusual. As the Court has
stated, I must add, they are very suspicious. Anyway, I do not
wish to address it in detail at this time.

What I do wish to address are the statements made by this
Court, and my response to a question asked of me by the Court.
[f] After my attorney made his request to be dismissed by the
Court, the Court then asked me what I wanted, at which time I
said I wanted to keep Mr. Campbell.

When we returned in the afternoon and the Court ruled on
this matter, it was put on the record by the Court that part of the
ruling was based on my request and that I wanted to keep
counsel and this showed I still had counsel. [§] The Court
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further stated in the Court’s opinon that throughout trial Mr.
Campbell seemed to be a highly effective and prepared attorney,
not in these exact words, but this was the gist of the statement.

First, is that I would like to say that, I do not have
confidence in my attorney, but I am more scared of getting
someone I do not know at all. I also have complete trust in him
since I have complete trust in Vincent Schiraldi, who has been
hired by Mr. Campbell to prepare the penalty phase
investigation. [{]] This does not mean, however, he will follow
Mr. Shiraldi’s advice, or even acknowledge or read all reports
prepared by him which could be detrimental to me.

I also believe Mr. Campbell has at this time lost all
credibility with the jury, but again, I am worried about who
would be appointed in his place. []] From the beginning of
trial, ] have wanted Cheryl Mackell as second counsel, but this
was denied by the Court—not this Court—but denied by the
Court.

Furthermore, I can see how the Court—I can see how the
Court can say for the record Mr. Campbell was well prepared
and a highly effective attorney from the Court’s view, but this
statement, in reality, in my opinion is incorrect for the following
reasons. [f] The Court is not privy to witnesses or info we
would have produced at trial or could have produced at trial,
more so in rebuttal to the District Attorney’s rebuttal.

Among other things, in the last week I have learned of
reports and interviews of witnesses that were prepared by the
defense team investigators that went ignored or not even read,
which possibly could have been remedied with second counsel.
[1]1 There are numerous other issues and incidents that I will not
name at this time because I do not believe or even know if this is
the proper time, but at a later date I will produce and support
these issues.

Numerous times my wishes or suggestions and those of
others on the defense team would go ignored, or worse yet not
listened to. In some instances, I would be told one thing, 1 feel
to appease me, and then he would do the opposite. [{] It has
come to my attention the Appellate Court does not question
attorney’s trial tactics which, after learning this, makes me even
more upset, because all of a sudden this word “tactic” is
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frequently used in places where I strongly disagreed with what
he chose to do.

These disagreements are not just in areas discussed. prior to
the doing of them, but many were not discussed at all, and worse
yet, some were discussed, and I was told how they were going to
be handled, and then the opposite was done, or nothing done at
all, which left the situation irrevocable with no impact from
myself or input from myself or others. [{] Finally, I do not wish
to insult the Court by saying their statements are incorrect, |
only wish to say the Court has no knowledge except from
preliminary hearing transcripts and the trial transcripts to judge
how prepared Mr. Campbell was.

They did not have police—the court did not have police
reports or reports from the defense team investigators and other
sources; thus, in my opinion the Court can only know how
prepared he appeared, now how prepared he was. [{] I also
wish to state I have no hard feelings toward Mr. Campbell. As a
person, he’s shown me great kindness, especially when my
mother died during trial. My only problem is how I was

represented. [] I also wanted to thank the court for your time
and consideration. Thank you.

(56 RT 11533-11538.)

When the trial court invited defense counsel to respond, counsel
explained several of the instances in which he and appellant had disagreed,
for instance, on whether to call certain witnesses. Counsel also provided
reasons underlying some of his decisions. (56 RT 11538-11540.) As to
whether the defense would call certain witnesses during the penalty phase,
the following discussion ensued:

THE DEFENDANT: At this point, we are still discussing
that. I don’t know. I was listening to what you had to say, and
then we started this. I may agree with you, but I don’t know all

the facts yet.
THE COURT: That’s on the three witnesses?

MR. CAMPBELL: Right.
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THE COURT: And if what they testified to could cause
rebuttal evidence, victim impact?

MR. CAMPBELL: One of them will for sure, and one of
them, I feel, brings up old wounds we have already heard about
here, I feel the probative value of which will be—I don’t think
this jury needs to hear about past violent conduct, despite how
well Mr. O’Malley acted within the context. I don’t want to
bring the person in.

THE COURT: It’s obvious you two have not finished
discussing this yet. Is that correct, Mr. O’Malley.

THE DEFENDANT: Correct.

THE COURT: It would not appear that any disagreement
that you may have had over trial tactics has caused a breakdown
in the attorney-client relationship that would substantially, if in
any way, impair the defendant’s right to effective assistance of
counsel.

It would not appear there has been a defense that wasn’t
presented or that Mr. Campbell did not sufficiently consult with
Mr. O’Malley and adequately investigate the facts and the law
involved in the case up to date, and as I indicated before, if there
is any question, Mr. Campbell has, in fact, very adequately
prepared the presentation of the case.

Whether or not this is a real Marsden type situation or not,
is hard to say at this point, but Mr. Campbell is not going to be
relieved at this point.

(56 RT 11533-11541.)
B. Applicable Legal Principles

A nonindigent criminal defendant has the right to discharge his
retained attorney without having to show cause. (See People v. Ortiz

(1990) 51 Cal.3d 975, 983.)

A nonindigent defendant’s right to discharge his retained
counsel, however, is not absolute. The trial court, in its
discretion, may deny such a motion if discharge will result in
“significant prejudice” to the defendant [citation], or if it is not
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timely, i.e., if it will result in “disruption of the orderly processes
of justice™ [citations.]

(Ibid.)

While we do require an indigent criminal defendant who is
seeking to substitute one appointed attorney for another to
demonstrate either that the first appointed attorney is providing
inadequate representation [citations], or that he and the attorney
are embroiled in irreconcilable conflict [citation], we have never
required a nonindigent criminal defendant to make such a
showing in order to discharge his retained counsel.

(Id. at p. 984, emphasis in original.)

In order to discharge counsel, a defendant must at least give the trial
court “some clear indication . . . that he wants a substitute attorney.”
(People v. Lucky (1988) 45 Cal.3d 259, 281, fn. 8; see also People v. Lara
(2001) 86 Cal.App.4th 139, 156-158 [when analyzing defendant’s claim
that trial court improperly relied on People v. Marsden (1970) 2 Cal.3d
118, to consider his request to discharge retained counsel, court first
considered threshold question of whether defendant “actually requested to
discharge his retained counsel”]; cf. People v. Marshall (1997) 15 Cal.4th
1, 22 [“requiring the defendant’s request for self-representation to be
unequivocal is necessary in order to protect the courts against clever
defendants who attempt to build reversible error into the record by making
an equivocal request for self-representation. Without a requirement that a
request for self-representation be unequivocal, such a request could,
whether granted or denied, provide a ground for reversal on appeal”].)

C. Appellant Did Not Clearly Indicate He Wanted to
Discharge His Attorney or that He Desired New
Counsel

Appellant argues that because he had retained, rather than appointed
counsel, the trial court erroneously applied the Marsden standard rather
than the Ortiz standard, thus violating his right to discharge counsel
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guaranteed by the Sixth Amendment. (AOB 216-217, 220.) Appellant’s
claim is misplaced.

Although defense counsel told the court that appellant wanted to make
a “quasi-Marsden motion,” counsel introduced the matter to the court by
stating simply that appellant wanted to “make a statement to the court.” (56
RT 11533.) Appellant then used the opportunity to explain to the court
why he had previously indicated he wanted to retain Mr. Campbell as
counsel. (56 RT 11535.) Although appellant stated that he did “not have
confidence in” Campbell, at no time did appellant clearly indicate to the
court that he wanted to discharge him as counsel. To the contrary,
appellant told the court that he had “complete trust in him since [he had]
complete trust in Vincent Schiraldi, who [was] hired by Mr. Campbell to
prepare the penalty phase investigation.” (56 RT 11535.) Appellant also
twice indicated he wanted to retain Campbell because he was more
“worried about who would be appointed in his place[,]” and that he was
afraid “of getting someone [he did] not know at all.” (56 RT 11535-
11536.)

It appears, then, that appellant’s purpose in addressing the court was
not to discharge Mr. Campbell and/or request new counsel, but to present
his grievances to the court for other purposes. For instance, while going
through his laundry list of complaints, appellant noted that he had
“numerous other issues and incidents that I will not name at this time
because I do not believe or even know if this is the proper time, but at a
later date I will produce and support these issues.” (56 RT 11537.) This,
along with appellant’s discussion of the fact that he had learned that
appellate courts do “not question attorney’s trial tactics” (see 56 RT
11537), provides support for the likelier conclusion that appellant’s intent
in making the statement was to set the stage for a future new trial motion

and/or claim of ineffective assistance of counsel. Because appellant only
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voiced his dissatisfaction with Mr. Campbell, and did not make a clear and
unequivocal request to discharge his retained counsel, there was no basis
for the trial court to rule on such a motion in the first instance.

While the trial court appeared to echo the standard enunciated by this
Court in Marsden by noting that appellant and defense counsel did not have

“a breakdown in the attorney-client relationship that would substantially . . .

97

impair . . . [his] right to effective assistance of counsel[,]””° given the

court’s statement that it was “hard to say” in the first instance whether the
situation constituted “a real Marsden type situation or not[,]” it appears the
court was merely making the observation in an abundance of caution, rather
than issuing a definitive ruling. (56 RT 11541.)

Appellant’s reliance on People v. Lara, supra, 86 Cal.App.4th at p.
139, is misplaced. The defendant in Lara claimed the trial court
erroneously handled his request to discharge retained counsel by holding a
Marsden hearing. (Id. at p. 149.) The Fifth District Court of Appeal first
addressed the “close question as to whether appellant wanted to discharge”
his attorney. (/d. at pp. 156-157.) Relying on the defendant’s complaints
about his attorney, and the trial court’s “factual interpretation of the
situation as involving a request by appellant to discharge his defense
attorney and obtain a new attorneyl[,]”, the court held that the defendant had
clearly indicated he wanted to discharge counsel. (/d. at pp. 157-158.) The
court went on to reverse the defendant’s conviction, finding, inter alia, that
the request was not necessarily untimely. (Id. at p. 164; see also People v.

Ortiz, supra, 51 Cal.3d at p. 983.)

" n People v. Marsden, supra, 2 Cal.3d at pp. 123-125, this Court
held that to discharge appointed counsel, a defendant must show that
counsel is not providing adequate representation or that he and his attorney
are embroiled in such an 1rreconcilable conflict that ineffective
representation is likely to result.
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While appellant, like the defendant in Lara, complained about his
attorney, here, in contrast, appellant twice told the trial court that he did not
want to discharge counsel, citing his fear that a new attorney would be less
effective. (56 RT 11535-11536.) Moreover, the trial court here did not
interpret appellant’s statement as a request to discharge counsel and/or a
request for new counsel, but invoked the Marsden standard in an abundance
of caution. Last, unlike the situation in Lara, here it was clear that
appellant shared his concerns with the court to perfect the record for a
future claim, and to explain why he had previously told the court he wanted
to retain Mr. Campbell as counsel. Lara is distinguishable.

Appellant’s failure to clearly indicate that he wanted to discharge
retained counsel or to request the appointment of new counsel precludes his
claim that the trial court erroneously interpreted his statement as a request
to discharge appointed counsel. Appellant’s claim of error should be
rejected.

XIV. THE TRIAL COURT PROPERLY EXCLUDED EVIDENCE ON HOw
A DEATH SENTENCE WOULD BE CARRIED OUT

Appellant claims that the trial court improperly excluded evidence on
how a death sentence would be carried out. According to appellant, this
evidence was admissible under section 190.3 as evidence relating to
mitigation and sentence. (AOB 229-249.) This claim has previously been
rejected by this Court.

Defendant’s attempt to construe section 190.3 to require
admission of [evidence as to how an execution would be carried
out] is unconvincing. The relevant portion of the statute reads in
full: “In the proceedings on the question of penalty, evidence
may be presented by both the people and the defendant as to any
matter relevant to aggravation, mitigation, and sentence
including, but not limited to, the nature and circumstances of the
present offense, any prior felony conviction or convictions
whether or not such conviction or convictions involved a crime
of violence, the presence or absence of other criminal activity by
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the defendant which involved the use or attempted use of force
or violence or which involved the express or implied threat to
use force or violence, and the defendant’s character,

background, history, mental condition and physical condition.”
Each of the specific items listed sheds light on the defendant
himself and his particular actions. By contrast, an account of
how an execution is conducted does not illuminate either the
deeds or the character of the defendant before the court. Such an
account, therefore, is irrelevant to aggravation, mitigation, or
sentence, and as such is inadmissible.

(People v. Grant, supra, 45 Cal.3d at p. 860.)

XV.

Appellant’s claim should likewise be rejected.

NEITHER CALJIC NO. 8.85 NOR THE PROSECUTOR’S
ARGUMENT DIRECTED THE JURY TO DOUBLE COUNT TWO OF
THE SPECIAL CIRCUMSTANCES

Next, appellant contends that the trial court’s instruction with CALJIC

No. 8.85, combined with portions of the prosecutor’s closing argument,

improperly permitted the jury to double-count the financial gain and

robbery special circumstances. (AB 250-255.) Appellant’s claim is

forfeited and is misplaced in any event.

The trial court instructed the jury with CALJIC No. 8.85 in relevant

part as follows:

In determining which penalty is to be imposed on the defendant,
you shall consider all the evidence which has been received
during any part of the trial of this case, except as you may be
hereafter instructed. You shall consider, take into account and
be guided by the following factors, if applicable:

A. The circumstances of the crime of which the defendant was
convicted in the present proceeding and the existence of any
special circumstances found to be true.
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(56 RT 11491; 59 RT 12204.)"'

As a preliminary matter, appellant’s failure to request modification or
amplification of the instruction forfeits his challenge to the instruction on
appeal. (See People v. Daya, supra, 29 Cal.App. 4th at p. 714; see also
People v. Monterroso (2005) 34 Cal.4th 743, 789 [when requested, trial
court should instruct jury against double-counting circumstances
underlying murder and any attendant special circumstances]; People v. Holt
(1997) 15 Cal.4th 619, 699 [“A defendant may request a clarifying
instruction admonishing the jury not to double-count the circumstances of
the crime and the special circumstances it found true as more than one
aggravating factor”’].) Regardless, this Court has repeatedly held that this
instruction “does not inherently encourage . . . double-counting under
section 190.3 [Citations.]” (People v. Lewis (2001) 25 Cal.4th 610, 669;
see also People v. San Nicolas (2004) 34 Cal.4th 614, 671; People v. Ayala
(2000) 24 Cal.4th 243, 289; People v. Mayfield (1997) 14 Cal.4th 668,
805.)

“[E]Jven without a clarifying instruction, the possibility that a
jury would believe it could “’weigh’ each special circumstance
twice on the penalty ‘scale’” is remote. [Citation.] Thus, “in the
absence of any misleading argument by the prosecutor or an
event demonstrating the substantial likelihood of ‘double-
counting,’ reversal is not required.” [Citation.]

(People v. Lewis, supra, at p. 790; see also People v. Ramos (2004) 34
Cal.4th 494, 504 [this Court noting it had previously held that “the
possibility that the jury would double-count the aggravating factors is

remote, in the absence of prosecutorial misconduct™].)

"' The trial court twice instructed the jury with CALJIC No. 8.85;
once before the penalty phase evidence was introduced, and then again after
closing arguments and before deliberations. (56 RT 11491; 59 RT 12204.)
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According to appellant, the prosecutor’s argument in closing misled
the jury to double-count the circumstances underlying the German and Parr
murders with their attendant special circumstances. (AOB 250-252.) As to
the German murder, the prosecutor argued in relevant part:

Now, so that’s a bit different. You can consider, for example, as
far as the Sharley Ann German murder is concerned, Sharley
Ann German. Now, a 36-year-old mother of two. She had
another son, Robert I believe, and Tom McNeel is the son that
found her. You can consider the circumstances of her death.

You can—again, the testimony. I’m not going to go through
everything. Consider how she was killed, there’s testimony
from the coroner on that, and consider the evidence that you
have here: the first crime, manner of the killing, and the motive
for the killing.

You have found this defendant, James Francis O’Malley, guilty
of killing Sharley Ann German. She was—she had her throat
cut, she was shot in the head. The coroner testified to the
injuries. One was a neck wound. Was a superficial wound or
incise wound. The other wound penetrated to a depth of three
and one-eighth of an inch. And then she was shot behind, above
the right ear.

What was the motive? The motive was the special circumstance
that you have found, financial gain. Now, consider that in and
of itself under factor “A” evidence. Why did Mr. O’Malley take
her life? Because it was a contract, it was, you have found, a
killing for financial gain.

Was there any remorse on his part in terms of that particular
killing? You have heard the testimony of Robert Fulton. Robert
Fulton testified around pages 3463 et. seq. of the trial transcript
here that Mr. O’Malley told him that he had stabbed Sharley
Ann in the neck a couple of times. Then he described it. He
described the blood spurting out of her neck. He held his hand
over the floor three feet and said, “it was that high.”

Any remorse on the part of that man who sits here in court
today? What did he say? He said, “she was a tough bitch to
kill,” or “she was a tough bitch to die.” [§] Now, a killing done
for a friend of his, Geary German, who, for his own reasons,
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wanted his wife dead. I submit to you that when you weigh the
circumstances of that crime, again put your own moral value in,
evaluation, for what it’s worth. In terms of all of the other
factors—and I submit that it is reasonable to believe that all
murder is bad, that if you wonder in this particular case—and
you can consider—and you can consider what did Sharley Ann
think about in those seconds or minutes before she lost
consciousness under these circumstances, because recall Jimmy
O’Malley was a friend of hers, or at least somebody that she
knew, somebody who had been in her house before and this is
the man who turned on her to kill her, someone to whom she
was vulnerable, because it wasn’t somebody that she thought
would do her harm, and he took advantage of that.

Now, not only is that aggravating, but when you look at the
special circumstance involved, financial gain, I submit that it is
reasonable to believe that killing itself is wrong, but killing for
money, taking someone else’s life, a gift that is so great as to be
beyond description, taking someone’s life for money, and 1
submit that that is the most heinous, it’s a circumstance you can
consider, evaluate it, determine what you feel that is morally
worth.

Now, is that it? Consider anything else about the circumstances
of the crime and the special circumstance there, the financial
gain. And remember, we’re talking about two different things,
because you can consider the circumstances of the crime and the
special circumstance.

(59 RT 12232-12234.)

As to the Parr murder, the prosecutor argued that the facts underlying
Parr’s murder during the course of the robbery were particularly heinous
when compared to a typical murder resulting from a simple “robbery gone
bad.” In addition, that Parr’s murder was all the more heinous given
appellant’s planning of the robbery and killing, the motorcycle being the
motivation behind the murder, and Parr’s vulnerability given his
relationship with appellant. (59 RT 12235-12237.)

Appellant claims that because the prosecutor relied in argument on the

financial gain and robbery special circumstances and on the circumstances
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underlying the German and Parr murders, it is reasonably likely the jury
“double counted the special circumstances in deciding to impose death.”
(AOB 253.)

As provided by CALJIC No. 8.85, the jury may properly consider the
circumstances and facts underlying each murder in addition to the existence
of the special circumstances. (See also People v. Cain (1995) 10 Cal.4th 1,
68 [“The facts underlying the special circumstance findings are among the
circumstances the jury may consider. An instruction not to consider the
special circumstances ‘would defeat the manifest purpose of factor (a) to
inform the jurors that they should consider, as one factor, the totality of the
circumstances involved in the criminal episode that is on trial.”
[Citation.]].)

As noted by the foregoing, the prosecutor here urged the jury to rely
on the circumstances underlying the murders as well as the existence of the
attendant special circumstances. (See also 59 RT 12226 [before the
challenged portion of the prosecutor’s argument, the prosecutor explained
to jury that under factor (a), it could consider “the circumstances of the
crimes of which the defendant was convicted in the present proceeding and
the existence of any special circumstances to be true”]; 59 RT 12231
[same].) The prosecutor did not ask the jury to double count those facts.
(See People v. Mincey, supra, 2 Cal.4th at p. 474 [“the prosecutor merely
asked the jury to consider the offenses, not that it consider them two or
three times. The prosecutor’s argument did not mislead the jury. Thus, the
trial court did not err in giving CALJIC No. 8.84.1 (4th Ed.) in this case.”].)
In any event, the prosecutor here did not focus on the number of factors to
be weighed; to the contrary, he told the jury at least three times that it was
not to merely count the existing factors when determining appellant’s
penalty. (See 59 RT 12219-12220, 12228.) The prosecutor also repeatedly

told the jury that its verdict should be based “upon a moral evaluation of the
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relative importance of those factors[,]” that it was “a matter of quality, not
quantity,” and that the jury was to assign its own value to the relevant
factors. (59 RT 12219-12220, 12223, 12225-12228, 12232, 12235, 12237,
12321.) Moreover, the trial court instructed the jury with CALJIC No. 8.88
that “[t]he weighing of aggravating and mitigating circumstances does not

mean a mere mechanical counting of factors on each side of an imaginary
scale[.]” (59 RT 12213.))

Given the totality of the prosecutor’s argument and the trial court’s
instruction to the jury, there is no possibility the jury would have
understood that it could count the murders of Sharley Ann German and
Herbert Parr and their attendant special circumstances more than once as
aggravating factors. (See People v. Welch (1999) 20 Cal.4th 701, 766
[“When reviewing a supposedly ambiguous instruction jury instruction,
“’we inquire ‘whether there is a reasonable likelihood that the jury has
applied the challenged instruction in a way’ that violates the
Constitution.”’”})

Nor does defendant point to anything in the record suggesting
any possible confusion by the jury in his case. Here, the
prosecutor’s closing argument suggested how each piece of
evidence fit under the specified statutory factors. He also told
the jury, in language similar to CALJIC No. 8.88, also given to
the jury, that it should not engage in a “mere mechanical
counting of factors on each side of an imaginary scale” and that,
in determining which penalty is justified, it should consider the
totality of the aggravating circumstances with the totality of the
mitigating circumstances. In light of the prosecutor’s remarks
and the standard instructions about the weighing of aggravating
and mitigating circumstances given in this case, we find no
reasonable likelihood the jurors were misled or confused in the
manner defendant suggests. [Citation.]

(People v. Lewis (2001) 25 Cal.4th 610, 669.)

Here, defendant’s concern is undercut by the fact that the jury
was instructed that weighing the aggravating and mitigating
circumstances is not a mechanical counting of factors and that in
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determining the appropriate penalty it was to consider the
totality of the aggravating and mitigating circumstances. This
followed the prosecutor’s admonition that the penalty
determination did not call for a mechanical procedure, the jury
was not to simply add up the factors on the aggravating and
mitigating side, and that the aggravating “evidence” must
substantially outweigh the mitigating “evidence” to support
imposition of the death penalty.”

(People v. Holt, supra, 15 Cal.4th at p. 699.)

To the extent appellant claims his federal constitutional rights were
violated (see AOB 253), appellant’s failure to object below on this basis
waives the issue on appeal. (See e.g., People v. McPeters (1992) 2 Cal.4th
1148, 1174 [to preserve federal Sixth Amendment issue for appeal,
appellant must make specific objection on that ground at trial].)
Regardless, in light of the trial court’s instruction with CALJIC No. 8.88,
the prosecutor’s reiteration of the instruction, and the overwhelming
evidence presented by the prosecution regarding the heinous nature and
facts underlying the three murders, and the existence of the remaining
multiple murder special circumstance, any alleged error by the prosecutor
was harmless under any standard. (See Chapman v. California, supra, 386
U.S. at p. 24; People v. Watson, supra, 46 Cal.2d at pp. 836-837.)

XVI. THE PROSECUTOR DID NOT COMMIT MISCONDUCT IN HIS
PENALTY PHASE CLOSING ARGUMENT

Appellant claims the prosecutor committed six instances of
misconduct in his penalty phase closing argument. (AOB 256-265.) Not
SO.

A prosecutor’s conduct constitutes misconduct “if it amounts to ‘the
use of deceptive or reprehensible methods to attempt to persuade the jury’
[citations] or ‘is so egregious that it infects the trial with a degree of
unfairness that makes the conviction a denial of due process. [Citation.]”

(People v. Silva (2001) 25 Cal.4th 345,373.) As to closing argument, there
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is great latitude allowed “to urge whatever conclusions counsel believes can
properly be drawn from the evidence. [Citation.]” (People v. Cash (2002)
28 Cal.4th 703, 732.) The prosecutor may make fair comment on and may
argue reasonable inferences from the evidence. (People v. Wharton (1991)
53 Cal.3d 522, 567.) The prosecutor may also comment on apparent
inconsistencies in the defendant’s arguments (People v. Bell (1989) 49
Cal.3d 502, 537) and may refer to matters of common knowledge or
illustrations drawn from common experience. (People v. Wharton, supra,
53 Cal.3d at pp. 567-568.)

A. The Prosecutor Did Not Ask the Jury to Double-Count
Facts in Aggravation

First, appellant repeats his claim that the prosecutor misled the jury
into double-counting the facts underlying the German and Parr murders and
their attendant special circumstances. (AOB 258-259.) Appellant did not
object to the challenged argument, nor did he request a curative
admonition. Thus, his claim is waived unless he can show an objection
would have been futile or that any harm would not have been cured by an
admonition. (See People v. Bradford, supra, 15 Cal.4th at p. 1333.)"
Appellant has not even attempted to do so. Regardless, there is no reason
to believe the trial court would not have responded to an objection by
appellant, nor is there evidence that a curative admonition would not have

cured any harm. Only in extreme circumstances is a trial court unabie to

72 The primary purpose of the requirement that a defendant
object at trial to argument constituting prosecutorial misconduct
1s to give the trial court an opportunity, through admonition of
the jury, to correct any error and mitigate any prejudice.

(People v. Williams, supra, 16 Cal.4th at p. 254.) Had appellant preserved
his claim, the trial court would have had the opportunity to quickly remedy
the situation with a curative admonition. (See People v. Visciotti (1992) 2
Cal.4th 1, 83; People v. Hardy, supra, 2 Cal.4th at p. 212.)
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correct an improper remark by counsel by instructing the jury to disregard
the comments. (See People v. Fitzgerald (1972) 29 Cal.App.3d 296, 312.)
In any event, for the reasons enunciated ante in Argument XV, even
assuming the prosecutor’s remarks in closing were misleading, it is not
reasonably probable appellant’s penalty phase verdict would have been
favorable absent the challenged remarks. (See People v. Barnett (1998) 17
Cal.4th 1044, 1133; see also People v. Watson, supra, 46 Cal.2d at p. 836.)
No reversal is warranted here. (See People v. Barnett, supra, at p. 1133.)

B. The Prosecutor Did Not Commit Misconduct by
Pointing out the Difference Between the Murders and
the Imposition of the Death Penalty

Second, appellant argues that the prosecutor “inflame[d] the passions
of the jury” by improperly comparing the fact that he was afforded the
constitutional right to counsel and a jury trial to the fact that appellant’s
victims were not afforded such rights. (AOB 259.) Appellant’s failure to
object on this basis at trial and/or to request an admonition forfeits this
claim on appeal. (See People v. Bradford, supra, 15 Cal.4th at p. 1333.)
The challenged argument did not inflame the jury in any event.

Just before the first passage challenged by appellant, the prosecutor
anticipated the jury’s concern at imposing the death penalty. For instance,
the prosecutor argued that given the length of trial and the testimony heard
and considered, it could not “be said that the penalty to be given Mr.
O’Malley, whatever you decide appropriate to do, will be something that
was a decision of an angry mob.” (59 RT 12215.) Just before the next
challenged passage, the prosecutor addressed whether it was wrong for the
State to take a life, “if it’s wrong for the defendant to kill[.]” (59 RT
12217.) The prosecutor then highlighted the fact that the difference
between the murders committed by appellant and the imposition of the

death penalty was that if the jury decided to impose the death penalty, it
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would only be after appellant had exercised his constitutional rights and
after the jury had conducted a “lengthy and exhaustive consideration” of the
appropriate penalty. (59 RT 12217.) Last, the prosecutor requested that the
jury consider the mercy appellant showed his victims. (AOB 259.) The
prosecutor followed this argument by noting that although the jury should
consider mercy for appellant, based on the evidence presented, there was
“not enough . . . to outweigh all of the other factors in aggravation.” (59
RT 12259.)

In none of the instances challenged by appellant did the prosecutor
“inflame the passions of the jury.” To the contrary, the prosecutor’s
arguments were merely a means of highlighting the extensive evidence
presented at both phases of the trial, and to compare the weight of the
evidence presented on both sides of the issue. The common-sense
interpretation of the prosecutor’s argument was not that the jury should
impose death because the victims here were denied the constitutional rights
afforded appellant, but that given the weight of the evidence presented by
the prosecution, death was an appropriate sentence and that after a
consideration of the evidence, any conclusion would not be arrived at
lightly. The challenged remarks did not involve the use of “deceptive or
reprehensible methods” to persuade the jury, nor did they unfairly infect the
trial so as to deny appellant his right to due process. The prosecutor did not
commit misconduct.

Appellant’s reliance on several out-of-state cases is misplaced. (See
Goodin v. State (Miss. 2001) 787 So.2d 639, 653 [court found error where
prosecutor argued that victim did not have a lawyer or the Constitution to
protect him the night the defendant killed him; court ultimately found that
reversal was not warranted in light of overwhelming evidence against
defendant]; People v. Johnson (I11.App. 1 Dist. 2000) 317 I11. App.3d 666,

675-677 [court found prosecutor’s argument that defendants were victims,
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judge, jury, and executioner error because they urged jury to vindicate
victim’s rights; court only found prejudice when considering this error with
a number of other errors]; Griffith v. State (Okla.Crim.App. 1987) 734 P.2d
303, 308 [while court found improper prosecutor’s argument that defendant
had rights to jury trial, inter alia, rights which the defendant did not allow
his victim, error was harmless in light of significant evidence presented of
defendant’s guilt]; State v. Pindale (N.J.Super.Ct.App.Div. 1991) 249 N.J.
Super. 266, 284-287 [while prosecutor noted that our justice system gives
defendant rights that were honored, and the defendant gave no rights to his
victims, court reversed defendant’s conviction only after finding several
other inflammatory arguments and other errors at trial].)

First, none of these cases are controlling here. (See Moradi-Shalal v.
Fireman’s Fund Ins. Companies (1998) 46 Cal.3d 287, 298.) Second, and
most important, in only one of these cases did the court find reversible
error, and in that case, it was only in combination with several other
instances of prosecutorial misconduct and other errors at trial. (See State v.
Pindale, supra, 249 N.J.Super. at pp. 286-287.) In contrast, here, as noted
ante, the challenged comments did not constitute misconduct in the first
instance. Moreover, as noted ante and post, there were no other instances
of misconduct on which to predicate a finding of reversible error.

C. The Prosecutor Did Not Argue that the Jury Should

Reject Sympathy And Remorse As Potential Mitigating
Factors

Next, appellant claims the prosecutor improperly told the jury it could
consider the mitigating evidence presented by appellant “as a reason to
reject sympathy and remorse as potential mitigating factors.” (AOB 260.)
Appellant’s interpretation of the challenged argument is misplaced.

The prosecutor argued in relevant part as follows:

But I submit that you can make the finding that there is no fetal
alcohol syndrome here. You can assess that testimony even if
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there were. [sic] Isubmit it doesn’t, it does not serve to out
balance the substantial aggravating factors that we have here.
So what I’m saying is that it’s not there, but even if it were, it’s
not enough, it’s far too little, too late to justify a life without
parole as opposed to death.

And remember this: what we have to do during the guilt phase
of this trial, what we are dealing with here is blame. We’re
dealing with the concept of blame. Think about it for a second.
In the guilt phase of the trial, Mr. O’Malley took the stand and
testified for 13 days and whatever, and indicated, “I didn’t do
the Sharley Ann German Killing,” indicated that Rex Sheffield
did the other two. Blame.

Guilt phase, blaming Rex Sheffield. Penalty phase, I submit
blame again, finger of blame on bad father, finger of blame on
drinking mother, finger of blame on Fetal Alcohol Syndrome.
All right. There’s no remorse there. There’s no accepting of
responsibility for terrible crimes, not one but three.

Now, when you consider all of this you get to a point where
sympathy and mercy will make us so civilized that we will end
up being automatic cheek turners with no defenses against the
predators in our society and I submit to you that Mr. O’Malley is
a predator in our society. No remorse in connection.

(59 RT 12256-12257.)

The prosecutor was clearly arguing that by presenting evidence in the
guilt phase that he did not kill Sharley Ann German, and that Rex Sheffield
killed Herbert Parr and Michael Robertson, and by essentially claiming in
the penalty phase that he committed the three murders as a result of his
father’s abuse and his mother’s consumption of alcohol while she was
pregnant, appellant refused to accept responsibility, and that the jury should
consider that. The prosecutor’s inference was a reasonable one based on-
the evidence presented at trial; it was thus proper. (See People v. Wharton,
supra, 53 Cal.3d at p. 567.) Moreover, contrary to appellant’s claim, the
prosecutor did not argue that the jury should “reject sympathy and remorse
as potential mitigating factors.” (See AOB 260.)
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D. The Prosecutor Did Not Commit Misconduct by Asking
for Justice for the Victims

Fourth, appellant contends that the prosecutor committed misconduct
by askiﬁg the jury to impose the death penalty as “justice for the victims,
justice in this case.” (AOB 261-262; 59 RT 12259.) Appellant’s failure to
object to this comment and/or request an admonition waives his claim of
error. (See People v. Bradford, supra, 15 Cal.4th at p. 1333.) Regardless,
just before the challenged comment, the prosecutor asked the jury to
“follow the law, consider the evidence, and render a just verdict. What
we’re asking for is justice[.]” (59 RT 12259.) The jury thus clearly
understood that the prosecutor was saying that based on the evidence
presented in this case, imposing the death penalty would be a just verdict.
In any event, the challenged comment did not constitute misconduct. (See
People v. Medina (1995) 11 Cal.4th 694, 777-778 [prosecutor’s argument
that imposing life without possibility of parole would not constitute justice
for victims, and comment that “It is not justice, and that is what you are
here for” did not exceed “bounds of propriety”].)

E. The Prosecutor Did Not Improperly Appeal to the
Jury’s Sense of Patriotism

Fifth, appellant challenges the italicized portions of the following
passages from the prosecutor’s closing argument:

Guilt phase, blaming Rex Sheffield. Penalty phase, I submit
blame again, finger of blame on bad father, finger of blame on
drinking mother, finger of blame on Fetal Alcohol Syndrome,
All right. There’s no remorse there. There’s no accepting of
responsibility for terrible crimes, not one but three.

Now, when you consider all of this you get to a point where
sympathy and mercy will make us so civilized that we will end
up being automatic cheek turners with no defense against the
predators in our society and I submit to you that Mr. O’Malley
is a predator in our society. No remorse in connection.
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(59 RT 12256-12260, emphasis added.)
And then,

Every one of us has given up our right to take the law in [sic]

our own hands, has entrusted the state to apply it. When you do
that you fight against the greatest evil that man can commit and
that’s self help and people taking it upon themselves. Ladies

and gentlemen, I say that a free society requires of its citizens, of
its jurors, vigilance, courage, the strength and resolve in making
the hard decision that you 're going to have to make.

(59 RT 12259-12260, emphasis added.)

According to appellant, the italicized portions of the foregoing
arguments constituted misconduct by improperly appealing to the jury’s
sense of patriotism as a means of urging it to impose death. (AOB 262.)
Appellant’s failure to object and/or request an admonition waives this claim
on appeal. (See People v. Bradford, supra, 15 Cal.4th at p. 1333.) The
remarks did not constitute misconduct in any event.

As noted ante, the first challenged remarks were directly preceded by
the prosecutor’s argument that based on the evidence and argument
presented by appellant, he was casting blame on his parents rather than
accept responsibility for his actions. The prosecutor then argued that
relying on this evidence as a reason not to impose death would essentially
constitute turning the other cheek to the fact that appellant, and others like
him, are predators, and thus responsible for their actions. The challenged
remarks were a reasonable inference based on the evidence presented by
appellant and were thus proper.

The second challenged remarks were not, as urged by appellant, an
appeal to the jury to impose death based on a sense of patriotism, but a
means to underscoring that the jury would need courage and strength to
make the decision in the first instance, without urging a particular resuit.
This argument was not improper. (See People v. Wash (1993) 6 Cal.4th
215, 261-262 [where prosecutor urged “jury ‘to make a statement,’ to do
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‘the right thing,” and to restore ‘confidence’ in the criminal justice system
by returning a verdict of death” no misconduct found]; see also People v.
Adanandus (2007) 157 Cal.App.4th 496, where prosecutor’s references to
concept of restoring law and order to community were appeal for jury to
take duty seriously instead of an effort to incite jury against defendant,
comments did not constitute misconduct].)

The cases relied on by appellant are not controlling here, and in any
event are distinguishable from the instant case. (See Brooks v. Kemp (11th
Cir. 1985) 762 F.2d 1383, 1415-1416 [court found that “war on crime”
comment by prosecutor suggested that the jury “should forego an individual
consideration of” the defendant’s case; court ultimately found no
prejudice]; Hance v. Zant (11th Cir. 1983) 696 F.2d 940, 951-953 [while
court found that prosecutor’s comment asking jury “to join in the war
against crime” by imposing death was a “dramatic appeal to gut emotion”
the prosecutor also compared war on crime to wars fought by veterans who
fought to protect our freedoms, and asked jury “to take the step to do
something about this situation{;]” moreover, court only found error
prejudicial in connection with several other instances of misconduct]; see
also Evans v. State (Nev. 2001) 28 P.3d 498, 515 [prosecutor’s comment as
to whether jury had “intestinal fortitude” to do its “legal duty” was meant to
distract jury from its job of being impartial, but court ultimately found
prejudice, but only in combination with other instances of misconduct].)

Here, unlike the cases cited by appellant, the prosecutor did not urge
the jury to impose death based on “gut emotion.” Nor did the prosecutor
here urge the jury to forego an individual consideration of appellant’s case
or to appeal to the jury’s sense of partiality. To the contrary, the prosecutor
repeatedly relied on and argued inferences from the evidence presented at
both phases of trial to urge imposition of the death penalty. The challenged

remarks did not involve the use of “deceptive or reprehensible methods” to
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persuade the jury, nor did they unfairly infect the trial so as to deny
appellant his right to due process. As such, they did not constitute
misconduct.

F. The Prosecutor Did Not Misstate the Law Regarding

Lingering Doubt

Last, appellant points to the italicized portion of the following
argument as the basis for his claim that the prosecutor misstated the law as
to lingering doubt. (AOB 263-264.)

During the jury selection process, some of you expressed a
concern about imposing the death penalty upon someone unless
you knew the person was truly guilty. Now, let’s be clear at this
particular point. Your guilty verdict showed that the evidence
convinced you beyond a reasonable doubt and to a moral

certainty that the defendant, James Francis O’Malley, is guilty of

these crimes. He is not innocent at this point. The presumption

of innocence has evaporated and guilt has been determined. You

don’t need to worry about executing an innocent man. You

have heard about his past, the things that he has done, you have

heard about the circumstances of these crimes and now you need

to make that decision, to reach that decision, as to what the

appropriate penalty is.

(59 RT 12216, emphasis added.)

By addressing the concern voiced by some of the jurors during voir
dire that they might have trouble imposing the death penalty unless the
defendant was “truly guilty,” the prosecutor was arguing that because the
jury had found appellant guilty beyond a reasonable doubt of the three
charged murders, the jury had no basis for such a concern at the penalty
phase. This argument in no way urged the jury to ignore any lingering
doubt as to appellant’s guilt when it decided what penalty to impose.
Appellant’s claim to the contrary should be rejected.

As noted by the foregoing, none of the challenged remarks constituted
prosecutorial misconduct, nor was appellant prejudiced. Given this lack of

prejudice, appellant’s claim of ineffective assistance of counsel for his
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attorney’s failure to object to the alleged instances of misconduct (AOB
264-265), must also fail. (See Strickland v. Washington, supra, 466 U.S. at
p. 686.)

XVII. APPELLANT’S CONSTITUTIONAL ATTACKS ON
CALIFORNIA’S SENTENCING SCHEME MUST BE REJECTED

Appellant next attacks California’s sentencing scheme on various
bases. (AOB 266-269.) As appellant recognizes, this Court has already
considered and rejected each of these claims.

First, appellant attacks the trial court’s instruction to the jury that it
could consider his age as an aggravating factor. (AOB 266-267.) Relying
on age as a factor in aggravation was permissible. (See People v. Lucky,
supra, 45 Cal.3d at p. 302; see also Tuilaepa v. California (1994) 512 U S.
967, 977 [rejecting vagueness challenge to factor (i) based on claim that it
can be aggravating or mitigating].)

Second, appeliant attacks California’s capital punishment scheme,
claiming it “violates the Eighth Amendment and fails to provide a
- meaningful and principled way to distinguish the few defendants who are
sentenced to death from the vast majority who are not.” (AOB 267.) This
claim was rejected by this Court in People v. Schmeck (2005) 37 Cal.3d
240, 304.

Third, appellant claims that section 190.3, subdivision (a), is arbitrary
and capricious because it improperly permits the jury “to sentence a
defendant to death based on the ‘circumstances of the crime’[.]” (AOB
267.) This Court rejected this claim in People v. Schmeck, supra, 37
Cal.4th at pp. 304-305.

Fourth, appellant attacks section 190.3, subdivision (c) , claiming it
improperly allows the jury to rely on a prior conviction as an aggravating

factor without unanimously agreeing that the defendant committed the prior
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offense. (AOB 267.) Again, this Court rejected this claim in People v.
Schmeck, supra, 37 Cal.4th at p. 304.

Fifth, appellant argues that section 190.3, subdivision (b) improperly
allows the jury to rely on evidence of prior criminal acts involving the use
of violence without unanimously agreeing that the conduct in fact occurred.
(AOB 268.) This claim was rejected in People v. Lewis, supra, 39 Cal.4th
at p. 1068. N

Sixth, appellant attacks the trial court’s failure to instruct the jury that
it had to find that the aggravating circumstances outweighed the mitigating
circumstances beyond a reasonable doubt. (AOB 268.) This Court rejected
this claim in People v. Schmeck, supra, 37 Cal.4th at p. 304.

Seventh, appellant contends that CALJIC No. 8.85 is “constitutionally
flawed in five ways: (1) it failed to delete inapplicable sentencing factors,
(2) it failed to delineate between aggravating and mitigating factors, (3) it
contained vague and ill-defined factors, (4) some mitigating factors were
limited by adjectives such as ‘extreme’ or ‘substantial,” and '(5) failed to
specify a burden of proof as to either mitigation or aggravation.” (AOB
268.) Appellant recognizes that these claims were rejected in People v.
Schmeck, supra, 37 Cal.4th at pp. 304-305.

Eighth, appellant argues that “the California death penalty scheme
violates international law[.]” (AOB 269.) Again, this claim was rejected in
People v. Schmeck, supra, 37 Cal.4th at p. 305.

Ninth, appellant points to the introduction at the penalty phase of
evidence of appellant’s prior conviction, claiming that the introduction of
this evidence violated principles of double jeopardy. (AOB 269.) Not so.
(See People v. Bacigalupo (1991) 1 Cal.4th 103, 134-135 (judg. vacated
and cause remanded (1992) 506 U.S. 802, reaffd. (1993) 6 Cal.4th 457.)

Last, appellant claims that “[a]llowing a jury which has already
convicted the defendant of first degree murder to decide if the defendant

172



has committed other criminal activity violated [his] Fifth Sixth, Eighth and
Fourteenth Amendment rights to an unbiased decisionmaker.”” (AOB 269.)
This claim was rejected in People v. Hawthorne (1992) 4 Cal.4th 43, 77.

As noted by the foregoing, the various claims raised by appellant have
been considered and rejected by this Court. Appellant offers no persuasive
reason why the result should differ in this case.

XVIIL. THE TRIAL COURT PROPERLY DENIED APPELLANT’S NEW
TRIAL MOTION

Next, appellant claims the trial court erroneously denied his new trial
motion, thus violating his state and federal constitutional rights. (AOB
270-282.) Appellant’s motion was properly denied.

A. Relevant Proceedings

After the conclusion of appellant’s penalty phase trial, appellant filed
a new trial motion under section 1181, subdivision 8, arguing that the
discovery of new evidence warranted the granting of a new trial. (See 27
CT 194-209.) Appellant’s written motion relied on the affidavits of Louis
Lombardi and James Dolan III. (25 CT 6194-6209.) In his oral argument
to the court, appellant also relied on information discovered relating to
Richard Lillis and prosecution witness Karen O’Neal. (11/21/91 RT 4-15.)
All the “new evidence” profferred by appéllant related solely to the case
involving Sharley Ann German’s murder, and purportedly supported his
contention that he was back east, and not in California at the time she was
killed. (See 25 CT 6196.) After considering the evidence presented on the
matter, the trial court denied appellant’s motion as follows:

Well, the court was given the motion for a new trial prior to
coming out here this morning. So the court had a chance to
review it as well as the declarations attached to it.

First of all, the court finds the evidence overwhelming that at the
time of the Sharley Ann German homicide the defendant was
not back east. The credibility of Mr. Lombardi is extremely
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questionable based on him changing his stories. The court does
not find this to be newly discovered evidence, just an affirmation
of one of Mr. Lombardi’s versions of what his testimony may
have been.

The other witnesses’ testimony or declarations or statements is
questionable. Whether or not that would even be newly
discovered evidence under 1181, subsection 8, of the Penal Code
on the motion for a new trial, and whether or not—it’s extremely
doubtful whether or not that would have in any way made any
difference in the eventual verdict. If they had testified, or Mr.
Lombardi had testified, in accordance with the affidavits, then,
everything considered, no different result would have taken
place, especially in light of the other evidence that was
presented, especially the phone records. The motion for a new
trial is hereby denied.

(11/21/91 RT 16-17.)
B. Applicable Legal Principles

The standard of review of an order denying a motion for a new trial
based on newly discovered evidence was established by this Court in 1887:

“To entitle a party to a new trial on the ground of newly
discovered evidence, it must appear, ‘1. That the evidence, and
not merely its materiality, be newly discovered; 2. That the
evidence be not cumulative merely; 3. That it be such as to
render a different result probable on a retrial of the cause; 4.
That the party could not with reasonable diligence have
discovered and produced it at the trial; and 5. That these facts be
shown by the best evidence of which the case admits.’ . . .
(People v. Sutton (1887) 73 Cal. 243, 247, 248, quoting 1 Hayne
on New Trial and Appeal, §§ 87-88.)

(People v. Martinez (1984) 36 Cal.3d 816, 821, footnote omitted.)

“A motion for a new trial on newly discovered evidence is looked
upon with disfavor, and unless a clear abuse of discretion is shown, a denial
of the motion will not be interfered with on appeal. [Citation.]” (People v.

McDaniel (1976) 16 Cal.3d 156, 179.)
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C. The Trial Court’s’/Denial of Appellant’s New Trial
Motion Was Not an Abuse of Discretion

1. Proffered testimony of Louis Lombardi

According to defense counsel’s oral argument, and an affidavit
attached to appellant’s new trial motion, appellant’s former roommate
Louis Lombardi was originally scheduled to testify at appellant’s guilt
phase trial that appellant attended a baseball game with him in California
on April 29, 1986. (11/21/91 RT 4; 27 CT 6199-6200.) When counsel
spoke to Lombardi outside the courtroom before he was to testify, however,
Lombardi told him he was no longer sure “about those dates[.]” (11/21/91
RT 4.) According to defense counsel, Lombardi “seemed to be . . . taking
the position that he could not testify to what he had previously told” the
defense investigator. (11/21/91 RT 4.) When counsel further investigated,
Lombardi “emphatically told [him] that he did remember going to that
baseball game and it was his testimony at that time to [counsel] . . . that
[appellant] was with him at the time he went to that baseball game[.]”
(11/21/91 RT 5.) As a result of this information, counsel concluded “there
was no purpose in calling Mr. Lombardi to impeach [appellant].”

(11/21/91 RT 5.)

After appellant was convicted of the instant offenses and sentenced to
death, Lombardi indicated in an affidavit that he had told defense counsel
he was no longer “sure about those dates” because he had been afraid to
testify, but that that had not been the truth. (27 CT 6200-6201.) According
to Lombardi, he “did not know at the time, the importance of [his]
testimony.” (27 CT 6201.)

First, as the trial court noted, this evidence was not newly discovered,
but was merely “an affirmation of one of Mr. Lombardi’s versions of what
his testimony may have been.” (11/21/91 RT 16.) Second, even assuming

Mr. Lombardi testified on retrial consistent with the statements contained in
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his affidavit, this evidence would not have rendered a different result. As
the trial court noted, Lombardi’s credibility was “extremely questionable
based on him changing his stories[.]” (11/21/91 RT 16; see also id. at p. 13
[prosecutor noting that on retrial, Lombardi “would be subject to
impeachment with his statement” that he went to a baseball game in
California with appellant]; see also People v. Beyea (1974) 38 Cal.App.3d
176, 202 [“the trial court may consider the credibility as well as materiality
of the evidence in its determination [of] whether introduction of evidence in
a new trial would render a different result reasonably probable”].)
Lombardi’s credibility was further damaged by the fact that he did not
come forward until afier appellant was sentenced to death. Last, the
prosecution possessed overwhelming evidence of appellant’s guilt as to the
German murder (see Arg. 111, § D ante), evidence which would presumably
be presented to a future jury. Because appellant cannot satisfy at least two
of the requisite factors, there is no basis for this Court to interfere with the
denial of appellant’s new trial motion based on Lombardi’s post-trial
declaration. (See People v. Delgado (1993) 5 Cal.4th 312,329 & fn. 7
[where this Court found that evidence proffered by defendant would not
render different result on retrial, was no need to reach remainder of five
Sutton factors when determining whether denial of new trial motion was

abuse of discretion].)

2. Proffered testimony of James Dolan III

Appellant also attached an affidavit to his new trial motion in which
his father-in-law James Dolan III, stated in relevant part that while
appellant was “on the run,” he received a telephone call from inspector

Dennis Clark.” (27 CT 6204-6205; see also 11/21/91 RT 6.) Clark

7 Clark was an inspector for the Santa Cruz County District
Attorney’s Office. (31 RT 6471.)
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allegedly told Dolan at that time that appellant had committed “three
murders . . . one female and two males.” (27 CT 5205.) According to
defense counsel, this evidence contradicted testimony by several deputies
from the sheriff’s department that they never told “anybody that Mr.
O’Malley was wanted” for two murders besides Robertson’s. (11/21/91 RT
7.) First, there is no basis to believe that this evidence was newly
discovered. Counsel provided no information as to why the information
provided by James Dolan could not be obtained at an earlier time. Given
the fact that James Dolan was Karen Dolan’s father, and she was involved
in appellant’s case beginning with his preliminary hearing and on through
both his guilt phase and penalty phase trials, it is unlikely he could not be
located and/or he was unaware that the information provided could have
been relevant. Additionally, given the late date on which Dolan came
forward with this information, even if this evidence was presented in a
retrial, his credibility would have been attacked by the prosecution,
especially in light of his close family relationship with appellant and the
effect a death sentence imposed on appellant would have on his daughter
and his grandchildren. Moreover, in light of testimony by several police
officers contradicting Dolan’s statement, the testimony would likely have
carried little weight.

In any event, this evidence was presumably relevant to show that the
reason appellant knew he was wanted for Sharley Ann’s murder was that
Dolan informed him of this fact. Appellant testified at trial, however, that
his mother gave him this information while he was on the run in Reno. (45
RT 9323.) Given Brandi Hohman’s testimony that appellant told her he
killed Sharley Ann while they were in San Francisco, before they ever left
for Reno, including details of the murder that she could only have obtained
from the actual killer; e.g., that Sharley Ann was killed with a .25 caliber
gun, and that appellant had killed her because “her husband had wanted
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him to do it[]” (28 RT 5860), it is unlikely that presentation of Dolan’s
testimony on the matter would help appellant. In fact, given its
implausibility, it would likely have hurt his case. Again, because appellant
cannot satisfy at least two of the requisite Sutton factors, there is no basis
for this Court to conclude that the trial court’s denial of appellant’s new
trial motion based on Dolan’s post-trial declaration was an abuse of

discretion.

3. Proffered testimony of Richard Lillis

Next, defense counsel orally represented that his investigator had
located appellant’s high school hockey coach Richard Lillis, who indicated
that he remembered seeing appellant in the Boston area on April 20, 1986.
(11/21/91 RT 7-8.) “Present with Mr. Lillis was his wife, who is presently
trying to see if she can locate a diary she normally keeps to see if there was
any notation about running into [appellant] on that specific date.”
(11/21/91 RT 8.)

Even assuming arguendo the remaining four Sutfon factors are met
here, it is not likely that admission of this evidence at a retrial would have
rendered a different result. First, Lillis’s proposed testimony was presented
orally by defense counsel rather than in the form of testimony or an
affidavit under penalty of perjury,’® thus, detracting from the force of the
evidence. Second, the fact that Lillis’s wife was trying to confirm the date
that she and Lillis saw appellant back east (see 11/21/91 RT), indicates that
Lillis was not sure of the date in the first instance. Last, in light of the
overwhelming evidence presented at trial to support the murder as to

Sharley Ann German (see Arg. 111, § D ante), “especially the phone

"The prosecutor here did not object to the presentation of this
evidence without an affidavit, and in fact noted he believed the court could
consider it. (11/21/91 RT 15.)
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records(,]” (see 11/21/91 RT 16-17), there is no reason to believe that if
Lillis testified at a retrial, his testimony would effect a different resulit.

Because it is “extremely doubtful” (see 11/21/91 RT 16) that Richard
Lillis’s proposed testimony would make a difference on retrial, this Court
cannot say that the trial court’s denial of appellant’s new trial motion based
on this testimony was an abuse of discretion.

4. Proffered Impeachment of Karen O’Neal

Last, defense counsel orally represented that pursuant to an
investigation by a defense investigator into Karen O’Neal’s divorce
records, the defense learned that O’Neal’s attorney wrote a letter to the
court dated May 7, 1986, indicating that she wanted to settle her case.
(11/721/91 RT 8.) Counsel explained that this information was significant
because O’Neal had testified that during a telephone conversation with
appellant on April 14, 1986, which was confirmed to have been made while
appellant was in California, appellant threatened her, and that immediately
after the call she “started to make arrangements to . . . settle the case[.]”
(11/21/91 RT 8.) Counsel further explained that documents in the court file
showed that O’Neal had executed something akin to a property settlement
statement on April 19, 1986, indicating that at that point she was still
hoping to retain some assets. This information, counsel asserted, was also
inconsistent with O’Neal’s testimony that right after being threatened by
appellant she told her attorney to settle her case. According to counsel, this
evidence led to the conclusion that O’Neal talked to appellant later than
April 14, 1986, much closer to the May 7, 1986 date her attorney wrote a
Jetter to the court. (See 11/21/91 RT 8-9.)

The trial court’s denial of appellant’s new trial motion on the basis of
this alleged impeachment evidence was warranted. First, appellant has
made no showing that this was newly discovered evidence. Presumably if

the evidence was filed in court in May 1986, it was available at that time.
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Appellant has not shown he “could not with reasonable diligence have
discovered and produced it at” or before his guilt phase trial and then used
it to impeach O’Neal while she testified during the prosecutor’s rebuttal.
Second, even assuming this evidence was ﬁew and that appellant was
reasonably diligent in obtaining it, it was not likely “to render a different
result” on retrial. The evidence was not presented in any official capacity,
e.g., the court was not provided court documents supporting the proposed
evidence, but was only presented with defense counsel’s oral
representations. Moreover, the fact that O’Neal’s attorney filed the letter
dated May 7, 1986, says nothing to when O’Neal advised him she wanted
to settle the case. Likewise, the fact that a property settlement statement
was executed on April 19, 1986, does not indicate when and what O’Neal
conveyed to her attorney about the case. If, for instance, the settlement
statement was filed with the court on April 19, 1986, it could have been,
and probably was drafted quite a bit earlier. Presumably O’Neal’s attorney
executed the document sometime after a discussion with O’Neal on
whether she wanted to settle the case. In theory, O’Neal could have given
her attorney the “go ahead” to execute it before she was threatened by
appellant, and simply failed to notify him that she wanted to withdraw it.
In any event, given the evidence presented by the prosecution to supp(;n
appellant’s commission of Sharley Ann’s murder (see Arg. I11, § D ante),
and the flimsy nature of the proposed evidence, it cannot be said that the
trial court’s denial of appellant’s new trial motion on the basis of this
evidence was an abuse of discretion.

As noted by the foregoing, at a minimum, the evidence presented by
appellant at his new trial motion would likely not have affected his verdict
had he been retried in light of the overwhelming evidence presented of
appellant’s guilt as to the German murder, and the fact that the evidence

presented by appellant would presumably be used to merely discredit the
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prosecution’s evidence that appellant was in California when German was
killed. (See e.g., 6 Witkin & Epstein, Cal.Criminal Law (3d ed. 2000)
Criminal Judgment, § 96, pp. 128-129 [“New evidence calculated merely to
discredit a witness at the trial is considered of slight importance” unless
case was weak and evidence “completely discredit(s)” principal witness]).
Given the deference afforded the trial court’s ruling, appellant cannot show
that the court’s denial of his motion for a new trial was “a manifest and
unmistakable abuse of discretion.” (See People v. Williams (1988) 45
Cal.3d 1268, 1318.) The trial court’s finding should not be disturbed.

XIX. THE JUDGMENT AND SENTENCE NEED NOT BE REVERSED
FOR CUMULATIVE ERROR

Appellant argues that the cumulative effect of the guilt and penalty
phase errors require reversal of his convictions and death sentence even if
no single error compels reversal. (AOB 268-269.) For the reasons
explained in the preceding arguments, all of appellant’s claims should be
rejected as forfeited, not error, or harmless error. Respondent further
submits, “’none of the errors, individually or cumulatively, “significantly
influence[d] the fairness of [defendant’s] trial or detrimentally affect[ed]

the jury’s determination of the appropriate penalty.””” (People v. Coffman,
supra, 34 Cal.4th at p. 128.)
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CONCLUSION

Accordingly, respondent respectfully requests that the judgment be

affirmed.
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