
1 
4853-8017-6071v11/024100-0012

No. S285426 

IN THE SUPREME COURT OF CALIFORNIA 

CITY OF SAN JOSÉ, 
Plaintiff and Respondent, 

v. 

HOWARD JARVIS TAXPAYERS ASSOCIATION, CITIZENS 
FOR FISCAL RESPONSIBILITY, and PAT WAITE, et al. 

Defendants and Appellants. 

After Denial of Petition to Rehear a Published Decision of 
the Court of Appeal, Sixth District, Case No. H050889 
On Appeal from the Santa Clara County Superior Court 

Case No. 21CV391517 
Honorable Sunil R. Kulkarni 

ANSWER TO PETITION FOR REVIEW  

ALLISON E. BURNS, State Bar No. 198231 
BRIAN P. FORBATH, State Bar No. 198382 

GREGORY J. MAESTRI, State Bar No. 307332 
STRADLING YOCCA CARLSON & RAUTH LLP 

660 Newport Center Drive, Suite 1600, Newport Beach, CA 92660-6422 
Telephone:  (949) 725-4000; Facsimile:  (949) 725-4100 

aburns@stradlinglaw.com 
bforbath@stradlinglaw.com 
gmaestri@stradlinglaw.com  

Exempt from filing fee per 
Government Code §6103 

Supreme Court of California 

Jorge E. Navarrete, Clerk and Executive Officer of the Court 

Electronically RECEIVED on 6/28/2024 11:11:14 AM

Supreme Court of California 

Jorge E. Navarrete, Clerk and Executive Officer of the Court 

Electronically FILED on 6/28/2024 by Gabriela Muca, Deputy Clerk



2 
4853-8017-6071v11/024100-0012 

TABLE OF CONTENTS 

Page(s) 

I.  INTRODUCTION. ............................................................................. 5 

II.  PETITIONERS FAIL TO PRESENT VALID GROUNDS FOR 
REVIEW UNDER CALIFORNIA RULES OF COURT, RULE 
8.500. .................................................................................................. 6 

A.  Petitioners Fail to Identify a Disunity of Authority. ....................... 6 

1.  The Court of Appeal Determined that Analysis of the Obligation 
Imposed by Law Exception was Not Necessary.  ....................... 6 

2.  The Opinion and Escondido are in Harmony.  ............................ 9 

B.  The Opinion Nowhere Cedes Power to Define Debt to Unelected 
Advisory Boards. .......................................................................... 10 

C.  Petitioners Improperly Assert New Arguments That Were Not 
Raised Below Regarding Article XVI, Section 17 of the California 
Constitution. .................................................................................. 13 

D.  The Court of Appeal’s Interpretation of “Evidence of 
Indebtedness” under Government Code Section 53570 Does not 
Require Review. ............................................................................ 15 

III.  CONCLUSION. ............................................................................... 18 

 
  



3 
4853-8017-6071v11/024100-0012 

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

Cal Fire Local 2881 v. California Public Employees' 
Retirement System 
(2019) 6 Cal.5th 965 .............................................................................. 10 

Carman v. Alvord 
(1982) 31 Cal.3d 318 ................................................................. 10, 12, 13 

City of Los Angeles v. Teed 
(1896) 112 Cal. 319 ........................................................................... 9, 10 

City of San Jose v. All Persons Interested 
(2024) 101 Cal.App.5th 777 .................................................................... 5 

County of Alameda v. Janssen 
(1940) 16 Cal.2d 276 ............................................................................. 14 

County of Orange v. Association of Orange County Deputy 
Sheriffs 
(2011) 192 Cal.App.4th 21 .................................................. 10, 11, 12, 13 

Kern v. City of Long Beach 
(1947) 29 Cal.2d 848 ............................................................................. 10 

People v. Davis 
(1905) 147 Cal. 346 ................................................................................. 6 

Redevelopment Agency v. Shepard 
(1977) 75 Cal.App.3d 453 ..................................................................... 14 

Santa Clara County Local Transportation Authority v. 
Guardino 
(1995) 11 Cal.4th 220 .............................................................................. 9  

State ex rel. Pension Obligation Bond Com. v. All Persons 
Interested etc. 
(2007) 152 Cal.App.4th 1386 .............................................................. 7, 8 

  



4 
4853-8017-6071v11/024100-0012 

Statutes 

Government Code Section 53550 ................................................................ 15 

Government Code Section 53570 .................................................... 15, 16, 17 

Other Authorities 

California Rules of Court, rule 8.204(c)(1) ................................................. 19 

California Rules of Court, rule 8.254 ............................................................ 7 

California Rules of Court, rule 8.264(b)(1) ................................................... 5 

California Rules of Court, rule 8.500 ...................................... 5, 6, 13, 15, 18 

California Constitution Article XVI, Section 17 ................................... 13, 14 

California Constitution Article XVI, Section 18 ........................................... 5 

 

 
  



5 
4853-8017-6071v11/024100-0012 

To the Honorable Chief Justice and Associate Justices of the 

Supreme Court of California: 

Plaintiff and Respondent the City of San José (the “City”) 

respectfully submits this Answer to the untimely 1  filed Petition for Review 

(the “Petition”) filed by Defendants and Respondents Howard Jarvis 

Taxpayers Association, Citizens For Fiscal Responsibility, and Pat Waite 

(collectively, “Petitioners”).  

I. INTRODUCTION. 

Petitioners challenge the Sixth District Court of Appeal’s unanimous 

published opinion in City of San Jose v. All Persons Interested (2024) 101 

Cal.App.5th 777 issued on April 29, 2024 (the “Opinion”).  Petitioners’ 

appeal challenged the trial court’s judgment validating the City’s proposed 

issuance of pension obligation bonds (the “Bonds”) in order to effect 

savings by restructuring the existing unfunded actuarial liability 

(“Unfunded Liability”) of the City’s retirement plans.  The Opinion’s 

finding that the issuance of the Bonds does not implicate Article XVI 

Section 18 of the California Constitution (the “Constitutional Debt 

Limitation”) is correct on each point of law discussed and presents no 

conflicts with existing authorities.  (Opinion at p. 27.)  The Petition should 

be denied because it fails to establish a legal ground for review under 

California Rules of Court, rule 8.500(b), it raises grounds that Petitioners 

did not raise in the Court of Appeal or trial court, it mischaracterizes the 

Opinion’s holdings, and it consequently presents no basis for review.  

Rather than present a valid basis for review pursuant to California Rules of 

Court, rule 8.500(b), Petitioners simply recite their disagreement with the 

 
1  The Opinion was filed on April 29, 2024 and became final 30 days thereafter on May 29, 2024 
pursuant to California Rules of Court, rule 8.264(b)(1).  A petition for review must be filed 
“within 10 days after the Court of Appeal Decision is final in that court.” (Cal. Rules of Court, 
rule 8.500(e).) The last day to file the Petition was therefore June 7, 2024; the Petition was filed 
June 10, 2024. 

https://plus.lexis.com/api/permalink/15294a31-e688-461a-afc7-e218bfd15155/?context=1530671
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Court of Appeal’s analysis and holding in this case.  Such a disagreement 

does not meet the standard to grant review.  The Petition should be denied.  

II. PETITIONERS FAIL TO PRESENT VALID GROUNDS FOR 

REVIEW UNDER CALIFORNIA RULES OF COURT, RULE 

8.500. 

Petitioners fail to present valid grounds for review under California 

Rules of Court, rule 8.500(b)(1) because they have demonstrated neither a 

disuniformity of decisions nor a need to settle important questions of law. 

(Cal. Rules of Court, rule 8.500(b)(1).) 2    Despite the longstanding rule that 

the Supreme Court does not review alleged appellate court error in order to 

give dissatisfied appellants a “right of appeal” (People v. Davis (1905) 147 

Cal. 346, 348), the Petition constitutes nothing more than an attempt to 

“appeal” the Opinion, because Petitioners believe the Court of Appeal 

decided wrongly.  This is not an appropriate grounds for review; the 

Petition should be denied.  

A. Petitioners Fail to Identify a Disunity of Authority. 

Petitioners appear to argue that review is necessary to harmonize 

conflicting authority; however the Opinion is consistent with existing 

caselaw and bolstered by the recent decision by the Fourth District Court of 

Appeal in City of Escondido v. Jane Fawcett, case no. D082525 

(“Escondido”). 3   Review is unnecessary. 

1. The Court of Appeal Determined that Analysis of 

the Obligation Imposed by Law Exception was Not 

Necessary.  

Petitioners contend that review is necessary because they allege the 

Opinion is inconsistent with the holding of State ex rel. Pension Obligation 

 
2  The other grounds for Supreme Court review set forth in California Rules of Court, rule 
8.500(b)(2-4) are neither applicable, nor do Petitioners argue that they apply.  
3  Concurrently with this Answer, Respondent has submitted the unpublished Escondido opinion 
pursuant to California Rule of Court Rule 8.254, which follows the reasoning of the Opinion.  

https://advance.lexis.com/api/permalink/cb4a50ba-c47d-4eaf-bad1-e542e9860283/?context=1000516
https://www.courts.ca.gov/opinions/nonpub/D082525.PDF
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Bond Com. v. All Persons Interested etc. (2007) 152 Cal.App.4th 1386 

(“State”).  However, Petitioners’ arguments reveal not a conflict between 

the Opinion and State, but rather a desire for review merely because they 

believe that the Opinion was wrongly decided.  

Petitioners erroneously claim that the Opinion is inconsistent with 

the holding of State, supra, failing to acknowledge that the two cases are 

factually distinguishable. State analyzed the applicability of the “obligation 

imposed by law” exception to a different Constitutional provision (Cal. 

Const., Art. XVI, § 1) (the “State Debt Limit”) as it applied to a proposed 

pension obligation bond issuance by the state legislature to finance a single 

year’s normal cost payment.  

As discussed in detail in the Escondido opinion, the facts of State are 

distinguishable from the proposed Bonds in the instant case and in 

Escondido. 

Petitioners argue that because State considered whether to apply the 

obligation imposed by law exception to the State Debt Limit, the Court of 

Appeal was required to consider the same exception to the local 

Constitutional Debt Limitation in this case.  Petitioners misapprehend the 

State case, and its applicability to the Opinion. Critically, the State court 

declined to decide whether the “obligation imposed by law” exception that 

longstanding precedent had applied to the local Constitutional Debt 

Limitation also applied to the State Debt Limit.  (State, supra, 152 

Cal.App.4th at p. 1401.)  State highlighted that the two constitutional 

provisions are neither identical, nor need be analyzed identically.  (Ibid.)  

Further, as discussed in Escondido, the legislature in State sought to issue 

bonds to fund the normal costs of the current year, in order to “accelerate” 

anticipated savings resulting from a change in the law, seeking to create a 

new, long-term debt exceeding the hard limit set forth in the State Debt 

Limit. (Id. at pp. 1395-1396.)  Conversely, the City’s proposed issuance of 
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Bonds here would merely change the form of the already incurred 

indebtedness, in order to effectuate savings. 

Petitioners insist that “[t]here is no dispute that the $3.5 billion 

sought by the San Jose City Council would ordinarily trigger the need for 

voter approval because it is an amount ‘exceeding in any year the income 

and revenue provided for such year.’”  (Petition at p. 8, quoting Cal. Const., 

Art. XVI,  §18(a).)  However, Petitioners’ argument omits the critical word 

“incur” in the Constitutional Debt Limitation and the detailed analysis 

undertaken by the Court of Appeal regarding what it means to incur 

indebtedness: “[u]nder these circumstances, we decide that, by passing the 

challenged resolution, the city has not ’incur[red] any indebtedness or 

liability in any manner or for any purpose exceeding in any year the income 

and revenue provided for such year.’”  (Opinion at p. 20.)  The Court of 

Appeal held that the Constitutional Debt Limitation did not apply to 

issuance of the Bonds, and therefore it was not necessary to analyze the 

applicability of the “obligation imposed by law” exception.  (Opinion at p. 

3.)   

In doing so, the Court of Appeal followed the well-established 

principle that courts “do not reach constitutional questions unless 

absolutely required to do so to dispose of the matter…”  (Santa Clara 

County Local Transportation Authority v. Guardino (1995) 11 Cal.4th 220, 

230.)  The Opinion is not inconsistent with the holding of State, which 

centered its analysis on the “obligation imposed by law” exception to the 

Constitutional Debt Limitation, because the Court of Appeal held the 

Constitutional Debt Limitation does not apply to issuance of the Bonds in 

the first instance.  

The Court of Appeal held: “As the California Supreme Court said in 

1896, “merely to fund or refund an existing debt is not to ‘incur an 

indebtedness or liability’” within the meaning of the Constitutional Debt 

https://plus.lexis.com/api/permalink/5826f389-65a2-460f-b204-2605396b8ba9/?context=1530671
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Limitation. (City of Los Angeles v. Teed (1896) 112 Cal. 319, 327 

(“Teed”).)  “A bond is not an indebtedness or liability—it is only the 

evidence or representative of an indebtedness; and a mere change in the 

form of the evidence of indebtedness is not the creation of a new 

indebtedness within the meaning of the constitution.” (Ibid.)”  (Opinion at 

p. 16, citing Teed, supra, 112 Cal. 319 at p. 327.)  Petitioners improperly 

seek review not to address any disunity between State and the Opinion, but 

merely to overturn the Opinion to conform with Petitioners’ preferred 

outcome.  

2. The Opinion and Escondido are in Harmony.  

Review of the Opinion to secure uniformity of decision is not 

necessary, as there are two other appeals that concern similar legal 

questions: Escondido before the Fourth District Court of Appeal and City of 

Oxnard v. Howard Jarvis Taxpayers Association (B328083) (“Oxnard”) 

before the Second District Court of Appeal. On June 25, 2024, after seeking 

supplemental briefing regarding the impact of the Opinion, the Escondido 

court followed the reasoning of the Opinion and affirmed the trial court  

judgment validating the pension obligation bonds at issue in that case.  

Additionally, the Oxnard court has sought supplemental briefing on the 

Opinion, and presumably will seek further briefing on the effect of the 

Escondido opinion before oral argument is scheduled.  

Contrary to Petitioners’ strained effort to manufacture a disunity 

among the appellate courts, there are now two appellate opinions 

determining that issuance of pension obligation bonds does not “incur” a 

new debt for purposes of the Constitutional Debt Limitation.  Petitioners’ 

argument that there is a split of appellate opinions is simply untenable. In 

the unlikely event that, the Fourth District declines to follow both the 

Opinion and Escondido, at that time, Petitioners would have an opportunity 

https://advance.lexis.com/api/permalink/97098998-4c36-4b9a-815c-792116fb5557/?context=1000516
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to seek review due to any resulting split of appellate authority. Review at 

this time is premature and unnecessary. 

B. The Opinion Nowhere Cedes Power to Define Debt to 

Unelected Advisory Boards. 

Petitioners contend that the Opinion “ignored core precedent” of 

County of Orange v. Association of Orange County Deputy Sheriffs (2011) 

192 Cal.App.4th 21 (“County of Orange”) and San Diegans for Open 

Government (2015) 242 Cal.App.4th 416 (“San Diegans”), and in doing so, 

shifted the responsibility of determining what a debt is for purposes of the 

Constitutional Debt Limitation from the judiciary to the Government 

Accounting Standards Board (“GASB”).  Petitioners’ claim again misstates 

the Opinion.  The Court of Appeal did not overrule San Diegans and adopt 

GASB’s definition of “debt,” nor did it even “rely” on GASB accounting 

standards as the basis for the Opinion’s holding.  Rather, it applied long 

settled California Supreme Court case law to the facts of this case and 

determined that the Unfunded Liability is a debt already incurred by the 

City that the City must pay in order to uphold its employees’ 

constitutionally vested rights.  (See, Carman v. Alvord (1982) 31 Cal.3d 

318 (“Carman”); Kern v. City of Long Beach (1947) 29 Cal.2d 

848(“Kern”); Cal Fire Local 2881 v. California Public Employees' 

Retirement System (2019) 6 Cal.5th 965 (“Cal Fire”); Teed, supra, 112 Cal. 

319.)  

Contrary to Petitioners’ claim, the unanimous Opinion does not 

overrule San Diegans, abrogate the Court of Appeal’s authority to define 

“debt” for purposes of the Constitutional Debt Limitation to GASB, or  

“rely” on GASB accounting standards as the basis for the Opinion’s 

holding. Rather, the Court of Appeal followed longstanding precedent, 

including Carman, supra, 31 Cal.3d 318 and Teed, supra, 112 Cal. 319, to 

hold that “ ‘the term “indebtedness” has no rigid or fixed meaning, but 

https://advance.lexis.com/api/permalink/6f7285ca-bfa5-4ae5-8991-92779583bdc5/?context=1000516
https://advance.lexis.com/api/permalink/a228dfd3-f371-4741-9a3b-779a89586457/?context=1000516
https://advance.lexis.com/api/permalink/ded9b016-4d50-4988-bf77-12a34ed7c1fb/?context=1000516
https://plus.lexis.com/api/permalink/d8022820-085b-4ae9-97da-f1017f61e61b/?context=1530671
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rather must be construed in every case in accord with its context.’ 

[Citations.] It can include all financial obligations arising from contract …, 

and it encompasses ‘obligations which are yet to become due as [well as] 

those which are already matured.’ [Citation.] We hold that indebtedness as 

traditionally understood covers obligations arising under [the c]ity’s 

pension plan.”  (Opinion, p. 17, quoting Carman, supra, 31 Cal.3d 318 at 

pp. 326-327), and, quoting Teed, held that “merely to fund or refund an 

existing debt is not to ‘incur an indebtedness or liability’” within the 

meaning of the Constitutional Debt Limitation.”  (Opinion, p. 16, quoting 

Teed, supra, 112 Cal. 319 at p. 327.)   

Rather than “ignoring core precedent” of County of Orange, the 

Opinion directly addressed and distinguished the facts of County of Orange 

from the instant case, and held that pension benefits promised to city 

employees accrue upon the acceptance of employment or upon the 

performance of services by a public employee, while it is the payment of 

those benefits that is deferred.  (Opinion at p. 8.)  Citing Kern, , supra, 29 

Cal.2d 848, the Court of Appeal determined that the underlying obligation 

to pay the Unfunded Liability is incurred at the same time the obligation to 

pay employee salaries is incurred, even if the payment of pensions is 

deferred.   

The employee “is not fully compensated upon receiving his 

salary payments because, in addition, he has then earned 

certain pension benefits, the payment of which is to be made 

at a future date. While payment of these benefits is deferred, 

and is subject to the condition that the employee continue to 

serve for the period required by the statute, the mere fact that 

performance is in whole or in part dependent upon certain 

contingencies does not prevent a contract from arising, and 

the employing governmental body may not deny or impair the 
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contingent liability any more than it can refuse to make the 

salary payments which are immediately due. … [I]n our 

opinion it cannot do so at any time after a contractual duty to 

make salary payments has arisen, since a part of the 

compensation which that employee has at that time earned 

consists of his pension rights.” [citation.]  

(Opinion at p. 14, citing Kern, supra, 29 Cal.2d 848 at p. 855.)  

The Court of Appeal went on to expressly distinguish the instant 

case from County of Orange in which a promised increase in pension 

benefits estimated to cost $100 million was held to be “an actuarial estimate 

projecting the impact of a change in a benefit plan, rather than a legally 

enforceable obligation.”  (Opinion at p. 16, quoting County of Orange, 

supra, 192 Cal.App.4th 21 at p. 36-37.)  As the Court of Appeal herein 

held: 

The facts here are materially different. With the challenged 

resolution, the city does not seek to increase pension benefits 

but instead to issue bonds to provide an income stream for a 

liability it has already incurred. As the California Supreme 

Court said in 1896, “merely to fund or refund an existing debt 

is not to ‘incur an indebtedness or liability’ ” within the 

meaning of the constitutional debt limitation. [citation.] “A 

bond is not an indebtedness or liability -it is only the evidence 

or representative of indebtedness; and a mere change in the 

form of the evidence of indebtedness is not the creation of a 

new indebtedness within the meaning of the constitution. 

[citation.]  

(Opinion at p. 16, quoting Teed, supra, 112 Cal. 319 at p. 327.)  

Acknowledging that the court in County of Orange relied in part on 

now-superseded GASB Nos. 25 and 27, the Opinion explained that current 
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GASB regulations require a city’s unfunded liability be listed as a debt on 

annual statements of net position.  (Opinion at p. 17, fn. 11.)  Contrary to 

Petitioners’ mischaracterization of the Opinion, the Court of Appeal did not 

“rely” on GASB standards to characterize the unfunded liability as a debt or 

liability, but rather, recognized as persuasive the fact that current GASB 

accounting standards support the Carman court’s characterization of 

indebtedness as including financial obligations arising from contract, 

including the Unfunded Liability. 

Rather than “having no grounds for distinguishing or rejecting” 

County of Orange, the Opinion relied on longstanding Supreme Court 

authority to hold that the obligations arising under the City’s pension plan, 

including the Unfunded Liability, is an already incurred indebtedness, “the 

payment of which is constitutionally protected by the contract clause.” 

(Opinion at p. 20.) 

C. Petitioners Improperly Assert New Arguments That Were 

Not Raised Below Regarding Article XVI, Section 17 of 

the California Constitution. 

The Petition raises a new argument for the first time that Article 

VXI, Section 17 of the California Constitution vests “sole and exclusive 

responsibility” for numerous functions in the retirement board, and that the 

City is not entitled to exercise its discretion in determining when or how 

much of the unfunded liability is paid in advance.  (Petition at pp 26-27.)  

This argument was not raised below and therefore is waived.  

California Rules of Court, rule 8.500(c)(1) states that “[a]s a policy 

matter, on petition for review the Supreme Court normally will not consider 

an issue that the petitioner failed to timely raise in the Court of Appeal.”  

Because Petitioners did not raise this issue in either the trial court or the 

Court of Appeal, this Court should not consider this new argument.  
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Additionally, the argument fails on the merits, because it ignores the 

terms of Section 1500 of the City Charter, the role of the retirement board 

set forth in Article XVI, Section 17 of the California Constitution, and the 

nature of the Unfunded Liability, which is a debt obligation of the City (and 

not the retirement board).  The City Charter mandates that the City (and not 

the retirement board) “create[e], establish[], and maint[ain]” the City’s 

retirement plans, of which regular payment of both normal costs and the 

Unfunded Liability are a part.  (Charter, Art. XV, § 1500.)  Article XVI, 

Section 17 of the Constitution states “the retirement board shall have sole 

and exclusive responsibility to administer the system in a manner that will 

assure prompt delivery of benefits and related services to the participants 

and their beneficiaries.”  (Cal. Const., Art. XVI, § 17, emphasis added.)  

Petitioners omit the responsibilities of the City Council to maintain the 

retirement plans, and the retirement board to administer the retirement 

plans, in an attempt to argue that it is the retirement board’s decision 

whether to issue the Bonds to pay the Unfunded Liability.  (Petition at p. 

25-26.)  This new argument, made for the first time in the Petition, ignores 

longstanding precedent that provides deference to the local discretion of 

cities with regard to financial decisions.  (See e.g. County of Alameda v. 

Janssen (1940) 16 Cal.2d 276, 281 [determination of what constitutes a 

public purpose for appropriation of public funds is matter for legislative 

discretion “not disturbed by the courts so long as it has a reasonable 

basis”]; Redevelopment Agency v. Shepard (1977) 75 Cal.App.3d 453, 

457.)   

While the retirement board has the responsibility to administer the 

City’s pension plans, the Court of Appeal held that the Unfunded Liability 

is a debt obligation of the City, and the City Council has the authority to 

“fulfill its contractual commitment to its employees to fund those payments 

in an actuarially sound manner through the issuance of bonds on the 

https://advance.lexis.com/api/permalink/3dc26410-6a57-4ed6-be43-3bce15687c84/?context=1000516
https://advance.lexis.com/api/permalink/ae503463-8376-4664-9527-31481686dc23/?context=1000516
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condition that they result in a savings to the city.”  (Opinion at p. 20.) 

Petitioners’ arguments regarding Article XVI, Section 17 of the 

Constitution do not provide a basis to grant review. 

D. The Court of Appeal’s Interpretation of “Evidence of 

Indebtedness” under Government Code Section 53570 

Does not Require Review. 

Lastly, Petitioners seek review of the Opinion’s holding that the term 

“other evidence of indebtedness,” used in Government Code sections 53550 

and 53570 is broad enough to include the City’s Unfunded Liability. 

(Petition at p. 33.)  Petitioners once again seek review, not for any of the 

enumerated grounds set forth in California Rules of Court, rule 8.500(b), 

but because they disagree with the Court of Appeal’s analysis.  Petitioners 

fail to meet the requirements California Rules of Court, rule 8.500.  

Petitioners do not allege any disunity of opinions or any important 

unsettled questions of law, but rather, largely repeat arguments made in 

their Opening Brief; arguments that the Court of Appeal analyzed and 

rejected.  The Court of Appeal held:  

Having examined HJTA's arguments to the contrary, we 

conclude that the Government Code does not specifically 

define the phrase “evidence of indebtedness” as used in 

sections 53550, subdivision (b) and 53570, subdivision (b)(1). 

We therefore give the words in the definition “ ‘a plain and 

commonsense meaning’ ” [citation.], while considering them 

“ ‘ “in the context of the statutory framework as a whole.” ’ ” 

[citation.]  

(Opinion at pp. 22-23, quoting San Diegans, supra, 242 Cal.App.4th 

at p. 428.)   

Applying the doctrine of statutory interpretation, ejusdem generis, 

the Court of Appeal rejected Petitioners’ argument that “revenue bonds” is 
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a term so narrowly defined as to only include bonds that are repaid from 

revenue produced by a revenue-producing facility.  (Opinion at pp. 20.) 

The plain language of the statute defines revenue bonds as “[b]onds, 

warrants, notes, or other evidence of indebtedness of a local agency payable 

from funds other than the proceeds of ad valorem taxes or the proceeds of 

assessments levied without limitation as to rate or amount by the local 

agency upon property in the local agency.”  (Gov. Code § 53570 subd. 

(b)(1).)  

The Court of Appeal analyzed the terms that precede “evidence of 

indebtedness,” finding that “bond” means “[a] written promise to pay 

money or do some act if certain circumstances occur or a certain time 

elapses; a promise that is defeasible upon a condition subsequent; esp., an 

instrument under seal by which (1) a public officer undertakes to pay a sum 

of money if he or she does not faithfully discharge the responsibilities of 

office, or (2) a surety undertakes the responsibility to pay if the public 

officer so fails.”  (Opinion at p. 23, citing Black's Law Dict. at p. 218, col. 

1.)  

Similarly, the Court of Appeal held that “warrant” is defined as “[a] 

document conferring authority, esp. to pay or receive money” and “[a]n 

order by which a drawer authorizes someone to pay a particular sum of 

money to another.”  (Opinion at p. 24, citing Black's Law Dict. at p. 1901, 

col. 2.) 

The Court of Appeal then held that “[t]he term “note” is defined as 

“[a] written promise by one party (the maker) to pay money to another 

party (the payee) or to bearer” that “is a two-party negotiable instrument.”  

(Opinion at p. 24, citing Black's Law Dict. at p. 1275, col. 2.) 

Analyzing the plain meaning of these terms, the Court of Appeal 

held “[t]he city's unfunded liability derives from its pension obligations 

under the charter and municipal code and from its contractual obligations to 
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its employees.  These promises are written, and the right to payments under 

them are vested.  As a result, they are similar to the other listed items in the 

relevant definitions of “bonds” and “revenue bonds,” using the narrower 

definition of “bond” denoting a written promise to pay money or do some 

act if certain circumstances occur.”  (Opinion at p. 24.) 

Further analyzing the meaning of “evidence of indebtedness” the 

Court of Appeal considered the legislative history of Government Code 

Section 53570, and held that a broader reading of “revenue bonds” was 

supported, as opposed to Petitioners’ narrow interpretation: 

Section 53570 originally defined “ ‘revenue bonds’ ” as 

“bonds, warrants, notes or other evidence of indebtedness of a 

local agency denominated revenue bonds under any law of 

this state and payable from funds other than the proceeds of 

ad valorem taxes or the proceeds of assessments levied upon 

property in the local agency.” (Stats. 1972, ch. 531, § 15, p. 

919.) The Legislature amended the definition in 1985 to 

remove the phrase “denominated revenue bonds under any 

law of this state,” loosening the definition and removing the 

limitation on the phrase “other evidence of indebtedness.” 

(Stats. 1985, ch. 1033, § 9, pp. 3422–3423.) The choice of the 

broader, more flexible concept of indebtedness over the 

narrower and more restrictive terms of “securities” or 

“negotiable instruments” in the “revenue bonds” definition 

suggests a legislative intent to broaden a city's authority to 

refund indebtedness beyond that of refunding of bonds, 

securities, or negotiable instruments.  

(Opinion at p. 25.) 

After providing this extensive analysis of both the language and 

legislative history of the statute, the Court of Appeal held that “evidence of 
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indebtedness” includes the City’s unfunded liability “as it is understood 

here, a representation of the city’s deferred obligation to pay its 

employees.”  (Opinion at p. 25.)  

Petitioners disagree with the Court of Appeal’s analysis and 

disapprove of the Opinion’s holding, not for any of the grounds set forth in 

California Rules of Court, rule 8.500(b), but because they lost the 

argument.  Petitioners have failed to present valid grounds for review; the 

Petition should be denied. 

III. CONCLUSION.

While the issue of growing unfunded pension liability and how to 

fund it affects public agencies throughout California, because the Opinion’s 

well-reasoned holding is consistent with California case law, and now 

bolstered by the Escondido court’s parallel reasoning, Petitioners have 

failed to establish any grounds warranting review.  The Opinion neither 

conflicts with established California precedent, creates uncertainty or 

ambiguity in California case law, bases its holding on a GASB 

interpretation, nor fails to analyze the applicability of the Constitutional 

Debt Limitation.  Instead, the unanimous Opinion applies long standing 

precedent to conclude that the City’s proposed issuance of the Bonds does 

not incur a new debt, it restructures a debt obligation already incurred by 

the City, which debt the California Constitution and City Charter obligate 

the City to pay.  

The Petition should be denied.  

Dated: June 28, 2024 STRADLING YOCCA CARLSON & 
RAUTH LLP  

Allison E. Burns 
Brian P. Forbath 
Gregory J. Maestri 
Attorneys for Plaintiff-Respondent 
CITY OF SAN JOSÉ 
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