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ISSUES PRESENTED 

(1) Does the term “negligible’ in CEQA’s Class 1 existing 
facilities exemption (CEQA Guidelines [Cal. Code Regs., tit.14],  
§ 15301) pertain to a negligible change in use or to a change that 
presents a negligible risk of environmental harm?  

(2) May an agency claim that a project is categorically 
exempt from review under CEQA while also adopting conditions 
of approval relating to potential environmental effects? 

INTRODUCTION 

The California Environmental Quality Act (CEQA) is the 
cornerstone of the state’s environmental protection laws. (Pub. 
Resources Code (PRC), § 21000 et. seq.) Enacted over 50 years 
ago, CEQA put an end to a century of haphazard development 
causing environmental degradation. It crafted a carefully 
balanced process for the state’s continued growth using a public, 
deliberative, science-based approach. CEQA processes not only 
protect California’s critical natural resources but ensure 
transparency, accountability, and public participation.  

Here, a misguided decision concerning a single wastewater 
injection well threatens to upend CEQA’s long-established 
decision process and undermine its bedrock principles. At issue is 
a proposal to dispose nearly 11,000,000 “barrels”—roughly 
460,000,000 gallons—of oil field wastewater into an aquifer 
beneath the Brentwood Oil Field in Contra Costa County (the 
Project), where Real Party Reabold operates the “Ginochio 
Lease.”  
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Wastewater generated by oil and gas operations may 
contain a variety of toxic chemicals, which is why Reabold 
historically disposed of its “produced water” to a treatment 
facility. The injection of such wastewater into an underground 
aquifer may push contamination through conduits like faults and 
abandoned wells into nearby drinking water sources.   

State water experts raised that very concern about the 
Project. The Ginochio Lease area is bordered by neighborhoods, 
hospitals, and schools, and the proposed injection well sits only 
900 feet away from the nearest residences. Nearly two dozen 
wells in the vicinity draw water for domestic, agricultural, and 
public supplies from overlying aquifers. Despite the obvious 
potential for cross contamination, defendant California 
Department of Conservation’s Geologic and Energy Management 
Division (CalGEM)—the state agency responsible for permitting 
the injection well—declared the Project “categorically exempt” 
from CEQA and approved it with discretionary conditions to 
mitigate significant impacts to drinking water, without any 
public disclosure or input. 

CEQA empowers the Secretary of the California Natural 
Resources Agency to develop a list of exemptions for “classes”—or 
categories—of projects that “do not have a significant effect on 
the environment.” (PRC, § 21084.) Those classes of categorically 
exempt projects are defined in the Guidelines for Implementation 
of the California Environmental Quality Act. (Cal. Code Regs., 
tit. 14, div. 6, ch. 3, art. 19, § 15300 et. seq.; hereafter 
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Guidelines.) The Class 1 categorical exemption at issue here is for 
“Existing Facilities”: 

Class 1 consists of the operation, repair, maintenance, 
permitting, leasing, licensing, or minor alteration of 
existing public or private structures, facilities, 
mechanical equipment, or topographical features, 
involving negligible or no expansion of existing or 
former use.  

(Guidelines, § 15301, italics added.)  
Reabold proposed to install an injection and disposal well 

“in an existing well boring” (Administrative Record (AR) 788) for 
an old oil and gas extraction well (Ginochio Well) that was 
“plugged and abandoned”—that is, permanently sealed—40 years 
ago. (AR 790.) Underground injection and disposal of 
contaminated wastewater through the Ginochio Well is a new 
and never-previously-evaluated activity. CalGEM nevertheless 
concluded that the Existing Facilities exemption applied to the 
Project. (AR 790-91.)  

Sunflower Alliance sought judicial review, since neither the 
plain language of Section 15301 nor the legislative intent behind 
it covers repurposing of old infrastructure to accommodate new 
uses. Whatever the environmental impacts associated with prior 
operation of the now-abandoned oil and gas extraction well, they 
are entirely different than the potential impacts associated with 
the injection of millions of gallons of contaminated wastewater in 
proximity of community water supplies.   

The record bears this out. It reveals substantial back-and  - 
forth between regulatory agencies and Reabold, most of it related 
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to uncertainties about the underlying geology and the risks posed 
by the Project. In response to these concerns, CalGEM 
conditioned its approval on a number of mitigation measures— 

themselves a sign that the agency could not conclude 
categorically that the Project will not have significant 
environmental effects.  

Because categorical exemptions short-circuit any CEQA 
process and occur behind closed doors without public 
participation, their scope must be narrowly construed. (Mountain 

Lion Foundation v. Fish & Game Commission (1997) 16 Cal.4th 
105, 124 (Mountain Lion Foundation) [“Exemption categories are 
not to be expanded beyond the reasonable scope of their statutory 
language”].) By its own terms, Section 15301 only applies to 
“minor alterations . . . involving negligible or no expansion of 
existing or former use.” Given the dramatic change in use—from 
extraction of petroleum to injection of wastewater—Reabold’s 
proposed project could not be reasonably or “fairly included 
within [the Existing Facility] class of projects.” (Ibid.) The trial 
court understood the law and correctly ruled that the Ginochio 
Well was ineligible for a Class 1 exemption. The Court of Appeal 
erred in finding otherwise.  

Ignoring this Court’s admonition in Mountain Lion 

Foundation, the appellate decision in Sunflower Alliance v. 

California Department of Conservation, et al. (2024) 105 
Cal.App.5th 771 (Opinion) rewrites the text and expands the 
scope of Section 15301, in three ways. First, it applies the 
exemption to a new use, when the text is strictly limited to 



 14 

“existing or former” uses. Second, it holds that an agency looks to 
whether a project poses inconsequential risks of environmental 

harm, rather than “negligible or no expansion of use,” as Section 
15301 directs. Finally, it affirms the use of mitigating conditions 
to squeeze a project with potentially significant effects into a 
categorical exemption. None of these conclusions is supported by 
CEQA’s overall scheme, Section 15301’s text or regulatory 
history, or applicable case law.  

The Opinion justifies its deviation from the plain language 
of Section 15301 with a remarkable statement:  

No purpose is served by myopically focusing on 
whether a use is new, thereby excluding from the 
exemption many  projects that would cause no 
environmental harm—precisely the type of borderline 
projects for which categorical exemptions are useful. 

(Opinion at 785.) The Court of Appeal thus overrode the 
Secretary’s limitation of Section 15301 to existing and former 
uses. That logic “is as startling as it is threatening to the orderly 
development of the law.” (People v. Valencia (2017) 3 Cal.5th 347, 
at 397, Liu, J., dissenting.) 

Equally troubling, the Opinion misapprehends how CEQA 
works. Where an agency concludes that a project will not have 
significant environmental impacts but does not fit within a 
categorical exemption, the agency is not without recourse. CEQA 
provides a negative declaration (or mitigated negative 
declaration) process for precisely such projects—a streamlined 
approach that also provides transparency, public participation, 
and agency accountability. (See Guidelines, § 15070-75.) There 
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was no need for the court to craft a “better approach” by 
expanding the scope of Section 15301 (Opinion at 784), and no 
legal support for doing so. 

The implications of the Opinion go far beyond the single 
Ginochio Well. This Court has repeatedly recognized that 
agencies must proceed in an orderly, three-step process in 
carrying out their CEQA obligations. (Union of Medical 

Marijuana Patients, Inc. v. City of San Diego (2019) 7 Cal.5th 
1171, 1185 (Medical Marijuana); Tomlinson v. County of 

Alameda (2012) 54 Cal.4th 281, 286; Muzzy Ranch Co. v. Solano 

County Airport Land Use Commission (2007) 41 Cal.4th 372, 379  -
81.) The question of whether a proposed activity poses a 
significant risk of environmental harm and how to mitigate its 
environmental impacts is evaluated at the final step, after the 
agency determines that the activity is a (1) CEQA-triggering 
project that (2) does not fall within an exemption. That final step 
is where public disclosure and the opportunity for public input 
occur.  

The Opinion throws this settled process into disarray, 
pulling the “significance” evaluation and mitigation 
determination at step three into the exemption step and cutting 
the public out of CEQA’s review and mitigation process. If the 
decision is allowed to stand, agencies will be empowered to (1) 
rely on an applicant’s conclusions as to the environmental 
significance of proposed new and different activities, (2) negotiate 
with developers in crafting mitigation measures without 
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community input, and (3) approve new projects before the public 
is even aware of their existence.  

Sunflower Alliance thus respectfully requests that the 
Court reverse the Opinion and remand with directions to 
reinstate the trial court’s legally correct judgment.  

STATEMENT OF THE CASE 

A. Legal Background 

“CEQA is a comprehensive scheme designed to provide 
long-term protection to the environment.” (Mountain Lion 

Foundation, 16 Cal.4th at 112.) It requires “that all public 
agencies responsible for regulating activities affecting the 
environment give prime consideration to preventing 

environmental damage when carrying out their duties.” (Ibid., 
italics added.) This Court has long held that CEQA must be 
interpreted to “afford the fullest possible protection to the 
environment.” (Wildlife Alive v. Chickering (1976) 18 Cal.3d 190, 
206, quotation omitted.) 

CEQA was enacted to advance four related purposes: (1) 
inform the government and public about a proposed activity’s 
potential environmental impacts; (2) identify ways to reduce, or 
avoid, environmental damage; (3) prevent environmental damage 
by requiring project changes via alternatives or mitigation 
measures when feasible; and (4) disclose to the public the 
rationale for governmental approval of a project that may 
significantly impact the environment. (Medical Marijuana, 7 
Cal.5th at 1184-85, citation omitted.) “If CEQA is scrupulously 
followed, the public will know the basis on which its responsible 
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officials either approve or reject environmentally significant 
action, and the public, being duly informed, can respond 
accordingly to action with which it disagrees.” (Laurel Heights 

Improvement Association v. Regents of University of California 
(1988) 47 Cal.3d 376, 392.) The CEQA process thus “protects not 
only the environment but also informed self-government.” (Ibid.)  

To achieve its objectives, CEQA “prescribes how 
governmental decisions will be made when public entities, 
including the state itself, are charged with approving, funding— 

or themselves undertaking—a project with significant effects on 
the environment.” (Medical Marijuana, 7 Cal.5th at 1185, 
quotation omitted.) An agency’s “implementation of CEQA 
proceeds by way of a multistep decision tree, which has been 
characterized as having three tiers.” (Ibid.) The stepwise process 
established by CEQA and the Guidelines is intended “to ensure 
that public agencies inform their decisions with environmental 
considerations.” (Muzzy Ranch, 41 Cal.4th at 380.)  

The first step is jurisdictional, requiring that the regulatory 
agency responsible for approving a proposal (lead agency) 
undertake a “preliminary review” to determine whether the 
proposed activity constitutes a “project” pursuant to CEQA. (Ibid. 
[citing Guidelines § 15060].) A CEQA “project” is any activity 
which “has a potential for resulting in either a direct physical 
change in the environment, or a reasonably foreseeable indirect 
physical change in the environment.” (Guidelines, § 15378.) 

Second, the lead agency must determine if the project 
qualifies for one of the statutory or categorical exemptions that 
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“excuse otherwise covered activities from CEQA's environmental 
review.” (Medical Marijuana, 7 Cal.5th at 1185.) In addition to 
enumerated statutory exemptions, the Legislature commanded 
that the Guidelines list categorial exemptions for “classes of 
projects” the Secretary “has determined to be exempt per se 
because they do not have a significant effect on the environment.” 
(Muzzy Ranch, 41 Cal.4th at 380.) 1  Before listing classes of 
projects that are categorically exempt, the Secretary “shall make 
a finding” that they will not have a significant environmental 
impact. (PRC § 21084(a).)  

This statutory directive is implemented through Guidelines 
sections 15300 through 15333. The Secretary “has found” that the 
listed classes of projects “do not have a significant effect on the 
environment” and are therefore “declared to be categorically 
exempt from the requirement for the preparation of 
environmental documents,” (Guidelines § 15300)—except that 
“[a] categorical exemption shall not be used for an activity where 
there is a reasonable possibility that the activity will have a 
significant effect on the environment due to unusual 
circumstances.” (Id. § 15300.2(c).)  

Because the Secretary “is empowered to exempt only those 
activities which do not have a significant effect on the 
environment, . . . [i]t follows that where there is any reasonable 

 
1 The Guidelines also recognize what has come to be called 

the “common sense” exemption (not at issue in this case), 
“[w]here it can be seen with certainty that there is no possibility 
that the activity in question may have a significant effect on the 
environment” (Ibid. [quoting Guidelines, § 15061, (b)(3)].)  
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possibility that a project or activity may have a significant effect 
on the environment, an exemption would be improper.” (Wildlife 

Alive, 18 Cal.3d at 205-06; see also Mountain Lion Foundation, 
16 Cal.4th at 124.) 

If an exemption applies to a proposed project, “no further 
environmental review is necessary” and the agency may “prepare 
and file a notice of exemption.” (Muzzy Ranch, 41 Cal.4th at 380; 
Guidelines, § 15061.) There is no pre-approval notification to the 
public and no disclosure of environmental risks from the project. 
If a notice of exemption is filed, concerned members of the public 
have only 35 days to learn about the project, retain a lawyer, and 
file a lawsuit; if no notice is filed, the public has 180 days to 
investigate and challenge the approval (Id. § 15062(d)), but no 
systematic way to know it exists.  

CEQA’s core objectives do not come into play until the final 
step of the three-tier decision process. If a lead agency determines 
that a proposed activity qualifies as a CEQA project and is not 
eligible for an exemption, it must start the review process in 
earnest by undertaking an “initial study” to determine whether 
the project may have a significant effect on the environment. 
(Medical Marijuana, 7 Cal.5th at 1186.)  

If the initial study finds no substantial evidence that the 
project may have a significant environmental effect, the lead 
agency prepares a negative declaration, and environmental 
review ends. (Ibid.) If the initial study identifies potentially 
significant environmental effects but (1) those effects can be fully 
mitigated by changes in the project and (2) the project applicant 
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agrees to incorporate those changes, the agency may prepare a 
mitigated negative declaration that likewise ends CEQA review. 
(Id. at 1186-87.) 2  The initial study may rely on expert opinion 
supported by facts, technical studies, or other substantial 
evidence to document its findings. (Guidelines, § 15063(a)(3).)  

And unlike categorical exemptions, the resulting negative 
declaration must contain substantive information about the 
project’s potential impacts and mitigation. (See Guidelines, 
§§ 15063(d)-(f), 15071.)  

Equally important, CEQA’s critical public review and 
participation requirements do not apply until this third step. 
Before proceeding with a negative declaration or mitigated 
negative declaration, the lead agency must publish a notice of 
intent and provide at least 20 days for public review and 
comment. (Guidelines, §§ 15072-73, 15105.) Before approving the 
project, it must consider any comments received during the public 
review period. (Id. § 15074(b).) Where the agency relies on a 
mitigated negative declaration to make a finding of no significant 
impact, it also must adopt a mitigation monitoring and reporting 
program for conditions of approval intended to mitigate or avoid 
significant environmental effects. (Id. § 15074(d).)  

 
2 Only where the initial study reveals the project may have 

a significant environmental impact and a mitigated negative 
declaration is inappropriate must the lead agency move on to 
preparation of an Environmental Impact Report (EIR). (Medical 
Marijuana, 7 Cal.5th at 1087.) 
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This tiered CEQA decision process is carefully calibrated to 
honor the law’s fundamental transparency, accountability, and 
public participation objectives for any activity that has the 
potential for creating significant environmental impacts. Courts 
do not override the intent of the Legislature or the plain text of 
the regulations. 

B. Factual Background  

On the eastern edges of California’s Diablo Mountain 
Range lies an expanse of “gently sloping foothills” interspersed 
with “alluvial valleys.” (AR 431.) Drilled into this iconic 
landscape in the heart of Contra Costa County are the oil and gas 
wells of the Brentwood Oil Field. (Ibid.; see, e.g., AR 445 
[mapping wells], 40 [well drilled to 4,300 feet].) There, Reabold 
operates the Ginochio Lease, which includes two active oil 
production wells and the inactive Ginochio Well, previously used 
for oil or gas production. (AR 69, 402.)  

The Ginochio Well was drilled in 1963 (AR 31-41) and was 
active until 1984, when it was plugged with cement, filled with 
inert mud, and abandoned. (AR 4-10). During its active period, 
the Ginochio Well was used exclusively to extract oil and gas. (AR 
1-40 [full well history].) Notably, no water injection activity exists 
on the leasehold. (AR 439, 796.) Over the last 40 years, the well 
has remained idle and permanently sealed. (AR 790.)  

Today, the Ginochio Lease lies in close proximity to human 
development and lands of public importance, directly bordering 
the City of Antioch (AR 48-49) and lands classified as “Urban and 
Built-Up Land,” “Prime Farmland,” and “Grazing Land” (AR 448; 
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see also AR 431 [oil field “primarily designated as Agricultural 
Lands on the Contra Costa County General Plan Map” and 
contains “farmlands of local importance”]). Public and residential 
areas surround the Ginochio Lease (AR 446), with the nearest 
homes just 900 feet away. (AR 47-49, 53, 417.) The Ginochio Well 
also sits within the vicinity of 22 “water wells”—19 of which are 
used for “domestic,” “irrigation,” or “public” purposes, with the 
deepest being a “public water system.” (AR 108-30, 437, 769.) 

In 2019, Reabold sought a “Project Approval Letter” 3  from 
CalGEM to reopen and retool the shuttered Ginochio extraction 
well for use as a wastewater injection and disposal well. (AR 402, 
795-96.) The Project would involve the re-drilling of the Ginochio 
Well and, for the first time, would “allow disposal of waste water 
into a Class II Water Disposal well proposed to be installed in an 
existing well boring.” (AR 788, 790-91) It would also require 
construction and conversion of structures, including tanks, 
pumps, and piping, to inject wastewater into the aquifer. (AR 
376, 439.) No party disputes that CalGEM’s granting of such an 
approval is a discretionary action triggering CEQA.  

 
3 The U.S. Environmental Protection Agency has delegated 

“primacy” to CalGEM for enforcing the Safe Drinking Water Act’s 
underground injection control (UIC) program in California. (See 
42 U.S.C. § 300h et seq.) CalGEM, in turn, has adopted 
regulations governing underground injection projects and 
injection wells. (Cal. Code Regs. tit. 14, §§ 1724.5-1724.13.) Those 
regulations require an operator to obtain a “Project Approval 
Letter” before any injection occurs. (Id. § 1724.6.)   
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CalGEM’s UIC regulations, which were not previously 
applicable to the Ginochio Well (AR 1-40, 427-31, 785-88), require 
that an applicant submit sufficient data to demonstrate that 
“injected fluid will be confined to the approved injection zone and 
that the underground injection project will not cause damage to 
life, health, property, or natural resources.” (Cal. Code Regs. tit. 
14, § 1724.7) To support its application, Reabold commissioned a 
“Technical Report for UIC Project Application” (AR 65-398), 
which explained that Reabold would “re-inject produced water 
from the currently producing Second Massive Sand interval into 
the historically productive Third Massive Sand” 4  and that the 
Project “will contribute reservoir pressure that has been depleted 
over several decades of drawdown in the Third Massive.” (AR 
431.) 

Reabold proposed to inject up to 1,500 “barrels” per day 
(~43.75 gallons per minute), totaling up to 10,950,000 barrels 
(459,900,000 gallons) of wastewater into the aquifer over 20 
years. (AR 439, 796.) Reabold tested five samples of the 
wastewater for salts and metals, as CalGEM’s regulations 
minimally require (Cal. Code Regs. tit. 14, § 1724.7.2), but did not 
analyze them for other toxic contaminants, such as benzene and 
other aromatic hydrocarbons commonly found in water produced 
from oil and gas fields. (AR 132-34, 438, 494-96.) Although 
Reabold stated that the injected wastewater will be treated in 

 
4 The Third Massive Sand is a geologic strata underlaying 

the Ginochio Lease composed of permeable sandstone. (AR 431, 
434.) The Second Massive Sand is the neighboring geologic strata 
where Reabold currently extracts oil and gas. (AR 431, 452.) 
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some fashion, it did not disclose to CalGEM what chemicals will 
be used. (See AR 511, 440 [“a chemical schedule has not been 
developed at this time.”].) 

From the start, oversight agencies expressed serious 
concerns about the potential for Reabold’s injected wastewater to 
contaminate nearby water supplies. On initial review, CalGEM 
identified missing data and analysis. (AR 378-80, 505-13, 758-60.) 
For instance, it noted that existing information suggested that an 
underlying fault crossing through the “zone of endangering 
influence” is not “sealing in nature” and that Reabold needed to 
demonstrate “how fluids would be prevented from migrating 
upwards through the non-sealing fault into [the drinking water] 
above.” (AR 511-12.) CalGEM also noted that “[t]he proposed 
injection well does not have cement across the BFW and USDW. 
These zones do not have the isolation that is required under § 
1722.4. and § 1723.” (AR 380.) 

The State Water Resources Control Board (State Water 
Board) and Central Valley Regional Water Quality Control Board 
(Regional Water Board) (collectively Water Boards) raised similar 
concerns. (See, e.g., AR 768-71 [State Water Board memo], 762-67 
[Regional Water Board memo].) In its March 2021 review, the 
Regional Water Board determined that the reservoir pressure 
could be great enough to push fluids vertically into the overlying 
drinking water aquifer and identified as potential migration 
conduits both the underlying fault and two nearby abandoned 
wells that had not been included in Reabold’s analysis. (AR 767.)  
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The Board thus requested that CalGEM review the two 
abandoned wells to see if they meet zonal isolation requirements 
and to confirm that the fault is sealing vertically. (Ibid.) 
Relatedly, the State Water Board expressed concerns regarding 
the area of review (AOR), noting “[a]djustments to any aquifer 
parameter will affect the AOR radius and may impact other area 
wells and change the distance to the aquifer exemption 
boundary.” (AR 771; see also AR 765.)  

These comments prompted Reabold to submit a Revised 
Technical Report (AR 427), but that document did not address all 
of the agencies’ concerns. For instance, the Revised Technical 
Report failed to adequately address the Regional Water Board’s 
request for data to demonstrate that fluids would be prevented 
from migrating upwards through the non-sealing fault or 
abandoned wellbore. (AR 782.) Although “the Revised Application 
included a revised cross section … show[ing] the fault 
terminating[,] … [the Regional Water Board] requested that an 
evaluation be done on the potential for the fault … to be 
reactivated due to injection activity…” prompting CalGEM to 
require a pressure fall-off test. (AR 782.) Likewise, Reabold’s 
revised report did not resolve the Water Boards’ questions about 
the AOR. (Compare AR 771, 783 with AR 70, 78, and 88 and 432, 
440, and 450 [demonstrating the AOR remained the same for the 
revised application, excluding any nearby wells].) 

In August 2021, the Regional Water Board submitted a 
subsequent review further expressing “concerns related to the 
Project’s potential to adversely impact water quality.” (AR 781.) 
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Because the aquifer pressure was still “unknown” at the time of 
this subsequent review, the Board reiterated the need for a 
“pressure fall-off test” (AR 782), which CalGEM itself had 
deemed necessary (AR 507) in the absence of other supporting 
data. The Board completed its review and consultation on the 
Project based on CalGEM’s agreement to include pressure testing 
and other conditions in the approval. (AR 778.) 

Those conditions were necessary because the technical 
analysis did not conclusively resolve all concerns about the 
potential for the Project to contaminate potable water supplies. 
For instance, to address CalGEM’s concern about the absence of 
cement to isolate the well (AR 380), the approval required 
Reabold to run a “cement evaluation tool” from the injection zone 
to the surface and to submit “the results to [CalGEM] for 
approval to ensure compliance.” (AR 787.) The approval letter 
also required fluid sampling and a liquid analysis of the injection 
zone before injection begins and a “step-rate” test “to determine 
the zone fracture gradient and to calculate the maximum allow 
injection pressure,” even though the approval already grants 
permission to inject up to 1,500 barrels per day of wastewater. 
(AR 786-87.) 

Perhaps most critical, the approval is conditioned on the 
completion of the “pressure fall off” test that the Regional Water 
Board requested due to concerns about Reabold’s reservoir 
pressure and permeability estimates not being representative of 
actual reservoir conditions. (AR 783.) Rather than address this 
issue before project approval, CalGEM imposed the test as a 
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condition, requiring Reabold to submit data and an evaluation of 
test results before commencing injection “to determine 1) Current 
reservoir pressure of the Third Massive; 2) Permeability; [and] 3) 
The evaluation of a potential conduit.” (AR 787.) If the pressure 
or permeability values obtained from the test results are greater 
than the estimated values, “[a] new Zone of Endangering 
Influence shall be calculated.” (Ibid.) Thus, CalGEM will not be 
able to evaluate whether the injection fluid can be confined to the 
receiving aquifer until after the pressure testing is completed, 
after project approval. (AR 766, 780-83, 786-88). There is no 
explanation of the consequences or remedy if Reabold needs to 
recalculate the Zone of Endangering Influence based on test 
results. 

In all, the Project Approval Letter includes ten conditions 

and three monitoring requirements. (AR 785-89.) Despite the 

lingering uncertainty over impacts to drinking water, CalGEM 

filed a Notice of Exemption, invoking Section 15301 and stating 

that the Project is “categorically exempt from CEQA under Class 

1 . . . because [it] proposes minor alterations of an existing 

previously permitted well involving a negligible expansion of 

former use.” (AR 791.) As CalGEM provided no prior public notice 

of the Project, the community had no opportunity to raise 

environmental concerns or provide input. 

C. Procedural Background 

Plaintiff Sunflower Alliance timely filed a petition for writ 
of mandamus in the Contra Costa Superior Court challenging 
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CalGEM’s Project approval based on a Class 1 exemption. The 
Honorable Edward G. Weil granted the petition, entered 
judgment for plaintiff, and issued a peremptory writ of mandate 
directing CalGEM to set aside the NOE and the Project approval. 
CalGEM did not appeal and has complied with the writ. 

Reabold appealed the judgment and the First District 
Court of Appeal reversed in the published Opinion. This Court 
granted plaintiff’s Petition for Review. 

STANDARD OF REVIEW 

“The standard of review in a CEQA case . . . is abuse of 
discretion.” (Sierra Club v. County of Fresno (2018) 6 Cal.5th 502, 
512.) An abuse of discretion is established where “the agency has 
not proceeded in a manner required by law.” (PRC, § 21168.5.) 
Relevant here, courts make a de novo determination of the scope 
of a categorical exemption, a question of law based on statutory 
interpretation of the language defining the exemption class. 
(Save Our Carmel River v. Monterey Peninsula Water 

Management Dist. (2006) 141 Cal.App.4th 677, 693.) As a general 
matter, the ordinary rules of statutory interpretation “also 
govern interpretation of administrative regulations” such as the 
CEQA Guidelines. (Berkeley Hillside Preservation v. City of 

Berkeley (2015) 60 Cal.4th 1086, 1097.)  
When courts interpret statutory language, their 

“fundamental task . . . is to determine the Legislature's intent so 
as to effectuate the law’s purpose.” (Los Angeles Unified School 

Dist. v. Super. Ct. (2023) 14 Cal.5th 758, 767-68, citation 
omitted.) First and foremost, they “examine the statutory 
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language, giving it a plain and commonsense meaning.” (Id. at 
768.) In doing so, courts “do not examine that language in 
isolation, but in the context of the statutory framework as a 
whole in order to determine its scope and purpose and to 
harmonize the various parts of the enactment.” (Ibid.) As this 
Court has emphasized, a regulation should be read in the context 
of the relevant statutory scheme, “giving significance to every 
word, phrase, sentence, and part of an act in pursuance of the 
legislative purpose.” (Ibid.) Where the language is clear, courts 
must follow its plain meaning unless doing so would produce 
“absurd” results. (Ibid.)  

These principles may be supplemented by a rule of 
interpretation specific to the question presented. (Sierra Club v. 

Super. Ct. (2013) 57 Cal.4th 157, 166, 175-76.) For CEQA, the 
supplemental rule is that categorical exemptions must be 
“narrowly” construed “in order to afford the fullest possible 
environmental protection” (Save Our Carmel River, 141 
Cal.App.4th at 697) and because they operate as exceptions to the 
statute’s core requirements (San Lorenzo Valley Community 

Advocates for Responsible Education v. San Lorenzo Valley 

Unified School Dist. (2006) 139 Cal.App.4th 1356, 1382).  

SUMMARY OF ARGUMENT 

Reversing the trial court judgment, the Court of Appeal 
made two legal errors. First and most critically, it interpreted the 
scope of Class 1—the categorical exemption for Existing 
Facilities—to apply “when a modified project is put to a new use . 
. . if the risk of environmental harm from the new use is 
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negligible.” (Opinion at 784, italics added.) This unprecedented 
and unsupported reading of Class 1 is flatly wrong, both because 
it exempts a “new” use or activity at an existing facility and 
because it allows the agency to conduct an environmental “risk” 
evaluation to invoke a categorical exemption, when such an 
assessment should not happen until the final CEQA decision 
step. Given Class 1’s plain text and consistent regulatory history, 
both holdings are insupportable. Taken together, they turn 
CEQA’s careful three-part decision process on its head.  

Second, the Court of Appeal permitted CalGEM to invoke a 
categorical exemption based on the imposition of mitigation 
measures. This outcome cannot be reconciled with CEQA’s 
stepwise process, which does not consider mitigation at the stage 
of determining whether a categorical exemption applies.  

ARGUMENT 

I. Class 1 Does Not Exempt a New Use of an Existing 
Facility Based on Negligible Environmental Risk.  

The categorical exemption at issue here is unambiguous: 

Class 1 consists of the operation, repair, maintenance, 
permitting, leasing, licensing, or minor alteration of 
existing public or private structures, facilities, 
mechanical equipment, or topographical features, 
involving negligible or no expansion of existing or 
former use . . . The key consideration is whether the 
project involves negligible or no expansion of use.  

(Guidelines, § 15301, italics added.) Class 1’s regulatory 
history and routine application by agencies and courts are 
equally straightforward. Its limitation to “negligible or no 
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expansion” applies to the proposed use, not to environmental 

risks posed by that use. (Ibid.) And the exemption says 
nothing about new uses. Nothing in the nearly 50-year history 
of Section 15301 or the case law interpreting it hints that 
agencies can re-evaluate the risk of environmental harm—let 
alone the harm posed by a new and untested use—to 
determine if an exemption category fits. That task is left for 
the third and final step of the CEQA decision process.   

A. Class 1 only applies to “existing or former” uses, 
not “new” uses.   

1. The plain text of Class 1 is unambiguous and 
must be given its ordinary meaning. 

The Class 1 exemption applies only where the proposed 
“minor alteration” of an existing facility involves “negligible or no 
expansion of existing or former use.” (Guidelines, § 15301.) Here, 
Reabold proposed to modify an abandoned well, previously used 
only for oil and gas extraction, and repurpose it for use as a high  -
volume wastewater injection well. The trial court correctly 
recognized that injecting wastewater is a “significantly different 
use” than extracting oil and gas. (Opinion at 780.) Given the 
“plain and commonsense” meaning of the words “existing or 
former use,” that should end the inquiry. (Los Angeles Unified 

School Dist., 14 Cal.5th at 768). 
The Court of Appeal agreed that “injection is a new use of 

the well,” but then veered from the plain language of Section 
15301 by suggesting that a new use may be exempt if it is not “a 
significant change.” (Opinion at 783.) The Opinion reaches this 
result by defining the new injection activity as merely “an 



 32 

‘expansion’ of the well’s use.” (Ibid.) But the plain meaning of the 
regulation does not support this reading. “Expansion” means “the 
act or process of expanding” and “expanding” means “to increase 
the extent, number, volume, or scope of” something. (Merriam  -
Webster Dict. Online (2025) <https://www.merriam  -
webster.com/dictionary/expansion> [as of Mar. 20, 2025].) The 
expansion of an oil and gas production well thus means an 
“increase” in the volume of petroleum product extracted, not a 
shift to a different use.  

The Court of Appeal is transparent about its rationale for 
expansion of the regulation’s plain test: “Focusing instead on the 
consequences of a change in use is a better approach.” (Id. at 783  -
784, italics added.) The court overstepped by expanding the scope 
of Class 1 to include new and different uses, notwithstanding its 
plain language limiting its applicability to “existing or former” 
uses. (Cf. California Teachers Assn. v. Governing Bd. of Rialto 

Unified School Dist., (1997) 14 Cal.4th 627, 632, [courts must be 
“mindful” of their “limited role in the process of interpreting 
enactments from the political branches,” and have “no power to 
rewrite the statute so as to make it conform to a presumed 
intention which is not expressed,” “whatever may be thought of 
the wisdom, expediency, or policy of the act,” citations omitted].) 

2. Class 1’s regulatory history confirms the plain 
text of “existing or former use.” 

Where, as here, the plain language of a statute or 
regulation is clear and unambiguous, there is no need to resort to 
the legislative history, and courts generally “should not indulge 
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in it.” (Citizens for a Responsible Caltrans Decision v. Dept. of 

Transportation (2020) 46 Cal.App.5th 1103, 1119 [quoting Esberg 

v. Union Oil Co. (2002) 28 Cal.4th 262, 268].) If the Court does 
have doubt, however, it may look to the relevant regulatory 
history. (See Barratt American, Inc. v. City of Rancho Cucamonga 
(2005) 37 Cal.4th 685, 697.) Here, that history bolsters the 
regulation’s plain language.  

The centrality of Class 1’s “prior or existing use” concept 
dates to its creation in 1973. In the first CEQA Guidelines 
adopted, the Class 1 exemption was permitted for minor 
alterations of existing facilities “involving negligible or no 
expansion of use beyond that previously existing . . . .” (Plaintiff’s 
Request for Judicial Notice in Support of Opening Brief on the 
Merits (RJN) Exh. A, at A-22 [former Section 15101, later 
renumbered as Section 15301], italics added.) The limitation to a 
“previously existing” use was important to the Secretary, who 
declined to adopt a public comment proposal to instead allow the 
exemption to apply to any existing facility and delete the phrase 
“involving no expansion of use or capacity beyond that previously 
existing.” (Compare id. with RJN Exh. B at B-1.) 

The 1998 CEQA Guidelines revisions reaffirmed the 
Secretary’s intent. The Final Statement of Reasons explained 
that Class 1 was “in need of updating” to “provide greater clarity 
as to the nature of projects that fall within this class of exempt 
projects” and “greater focus to lead agencies in determining 
whether a project fits the criteria of this class.” (RJN Exh. C at C  -
52.) To identify “exactly when the application of the categorical 
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exemption should occur,” the Secretary made two relevant 
revisions. (Ibid.)  

First, the lead sentence was edited as follows: “involving 
negligible or no expansion of use beyond that previously existing 
at the time of the lead agency’s determination.” (RJN Exh. D, at 
D-59, original strikethrough and underline.) 5  Second, the 
amendment added a new sentence to the end of the exemption’s 
first paragraph: “The key consideration is whether the project 
involves negligible or no expansion of an existing use.” (Ibid.)  

The only other revision to the core first paragraph of    
Section 15301 was the addition of the words “permitting,” 
leasing,” and “licensing” to the list of activities covered by the 
exemption. (Ibid.) Industry commenters supporting this revision 
understood that such activities are exempt “as long as there is no 
expansion in use, and [revised Section 15301] does not exempt 
new projects that previously were subject to CEQA.” (RJN Exh. E 

 
5 This revision – replacing “previously” with the more 

explicit “at the time of the lead agency’s determination” – was 
intended to comport with Bloom v. McGurk (1994) 26 Cal.App.4th 
1307, which held that “the term, ‘existing facility’ in the 
exemption means a facility as it exists at the time of the agency’s 
determination, rather than a facility existing at the time CEQA 
was enacted.” (RJN Exh. E at E-2.) 
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at E-1, italics added.) 6  In short, the 1998 revisions clarified and 
reinforced that the Class 1 exemption only applies where the 
project involves existing use.  

Two decades later, the Secretary again amended Class 1 to 
align with more recent case law, clarifying that the exemption 
applies to “former” as well as “existing” uses. The Secretary 
deleted the phrase “beyond that existing at the time of the lead 
agency’s determination” because it “could be interpreted to 
preclude use of the exemption if a facility were vacant . . . even if 
it had a history of productive use, because compared to an empty 
building, any use would be an expansion of use.” (RJN Exh. G at 
G-61.)  

Such a reading would be inconsistent with California’s 
policy goals of promoting infill development and with recent case 
law regarding what constitutes the proper CEQA “baseline.” 
(Ibid.) To address these concerns, the phrase “beyond that 
existing at the time of the lead agency’s determination” was 
replaced with the regulatory language that exists today: “existing 
or former use.” (Guidelines § 15301.) Class 1 now provides that 
“[t]he key consideration is whether the project involves negligible 

 
6 Responding to public concerns that these revisions would 

expand the scope of the Existing Facilities exemption, the 
Secretary explained such concerns “flatly ignore[d]” the clauses 
limiting application to situations “involving negligible or no 
expansion of use beyond that existing at the time of the lead 
agency’s determination,” which “clearly limits application of the 
section to just the circumstances where the facility is operating 
under the same basic conditions it was when it received the 
initial approval.” (RJN Exh. E at E-2)  
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or no expansion of use.” (Ibid.)  
As applicable today, the first sentence of the paragraph 

defines the boundaries of the exemption (i.e., it only applies to an 
“existing or former use”) and the last sentence emphasizes the 
most important criteria for applying the exemption (i.e, that any 
expansion of such use must be “negligible”). But nothing in the 
present language or administrative history of these revisions 
suggests that the phrase “expansion of use” includes a new and 
different activity that is not an “existing or former use.”  

In short, over the 50-year history of the Class 1 exemption, 
there has been one constant throughline: The exemption only 
applies to existing and prior uses of a facility or structure. That 
remains as true today as it was in 1973. The Opinion’s expansive 
interpretation has no support in the regulatory history. 

3. Class 1’s examples all include negligible 
expansions of use, not new uses. 

The Secretary has, over the years, added a list of 16 
illustrative examples of projects that could qualify for exemption. 
They affirm that the exemption is intended only to cover very 
minor modifications to an existing facility that do not change the 
nature of its ongoing or historic activities. These include, for 
example: alterations of “interior partitions, plumbing, and 
electrical conveyances;” non-substantial restoration or 
rehabilitation of damaged facilities to meet current public health 
and safety standards; and maintenance of landscaping and fish  -
related structures “to protect fish and wildlife resources.” 
(Guidelines, § 15301(a), (d), (h), (j).) These examples, like all of 
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the enumerated examples, are minor alterations that involve only 
“negligible or no expansion of existing or former use.” (Ibid.) 

The Opinion, nevertheless, claims that its contrary 
interpretation “finds support” in three of the examples. (Opinion 
at 784-85 [citing subds. (c), (n) and (o)].) But even these selected 
examples support the plain language—that Class 1 is limited to 
“existing or former” uses. Most prominently, the Opinion points 
to the exemption of “[e]xisting highways and streets, sidewalks, 
gutters, bicycle and pedestrian trails, and similar facilities,” 
including  

road grading for the purpose of public safety, and other 
alterations such as the addition of bicycle facilities, 
including but not limited to bicycle parking, bicycle  -
share facilities and bicycle lanes, transit 
improvements such as bus lanes, pedestrian crossings, 
street trees, and other similar alterations that do not 
create additional automobile lanes. 

(Guidelines, § 15301(c).) The court asserts that subdivision (c) 
does not turn on whether the change is a “new use of the street” 
versus an existing use and that “[m]ore likely the Secretary drew 
the line based on the degree of environmental risk produced by 
the change.” (Opinion at 784-85, original italics.) 

The court’s conjecture misses the mark. Existing streets are 
of course used by bicyclists, buses, and pedestrians, and minor 
alterations that better accommodate them are different than 
approval of new and different uses. 7 Indeed, the Secretary’s 

 
7  Consider, for example, a proposal to permanently close an 
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justification for this subdivision recognizes that “[i]mprovements 
to the existing right of way have long been understood to fall 
within the category of activities in subdivision (c), provided that 
the activity does not involve roadway widening.” (RJN Exh. G at 
G-62, italics added.)  

Next, the court mentions subdivision (n), which exempts 
“[c]onversion of a single family residence to office use.” 
(Guidelines § 15301(n).) While the purpose of the use may change 
from dwelling to business, the fundamental underlying activities 
would not—a building where a small number of people come and 
go and connect to municipal and telecommunication utilities. In 
contrast here, receiving off-site wastewater for injection is an 
entirely new use compared to the well’s former use (on-site oil 
and gas extraction) or existing use (abandonment). 

The Opinion’s final reference to subdivision (o) is likewise 
inapposite. It exempts  

[i]nstallation, in an existing facility occupied by a 
medical waste generator, of a steam sterilization unit 
for the treatment of medical waste generated by that 
facility provided that the unit is installed and operated 
in accordance with the Medical Waste Management 
Act . . . and accepts no offsite waste.  

(Guidelines, § 15301(o).) This, too, does not change the 

 
important roadway and convert it to parklets for new use by 
adjacent restaurants. While such a conversion may well be 
approved through the normal CEQA process with a negative 
declaration, it does not fit within the language or meaning of the 
Class 1 exemption, even if its impacts on the local environment 
may be insignificant or environmentally beneficial.  
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fundamental underlying use for medical waste disposal. (Cf. 
Bloom v. McGurk, 26 Cal.App.4th at 1312 [approving Class 1 
exemption for “ongoing operation of a medical waste treatment 
facility”].) Moreover, this subdivision was added in response to an 
explicit legislative directive “to examine whether facilities for the 
treatment of medical waste by steam sterilization should be 
exempt from CEQA and, if so, to recommend the necessary 
amendments to the Guidelines.” (RJN Exh. F at F-45.) In 
alignment with construing exemptions “narrowly” (Save Our 

Carmel River, 141 Cal.App.4th at 697), it only applies to the 
exact situation the Legislature dictated. (RJN Exh. F at F-45-47.) 
This does not justify any expansion of Class 1. 

4. CalGEM’s own regulations reinforce this 
limitation. 

CalGEM’s own guidance states: “Conversion of a producing 
well to an injecting well: Unlikely to be exempt as a standalone 
project due to the change in existing use.” (RJN Exh. H at H-6.) 
Although CalGEM’s regulation interpreting Class 1 suggests that 
“conversion” of oil and gas wells can fall within the exemption, it 
is materially limited by the phrase “negligible or no expansion of 
use beyond that existing previously.” (Cal. Code Regs., tit. 14, § 
1684.1, italics added.)  

In sum, the plain text of Class 1 is not ambiguous: the 
exemption is for “existing or former uses.” Its regulatory history 
and illustrative examples affirm this meaning, as does CalGEM’s 
interpretative guidance. The repurposing of an oil and gas 
extraction well to a new use for wastewater injection is outside 
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the ambit of a Class 1 exemption.  

B. Even if Section 15301 could be read to apply to 
new activities, the relevant inquiry is whether the 
use—not the risk of environmental harm—involves 
“negligible or no expansion.” 

Even assuming—contrary to the plain text—that Class 1 
could plausibly be interpreted to include new uses and activities, 
the pertinent question would be whether the proposed use 
involves “negligible or no expansion.” The Opinion made a second 
legal error when it concluded that the word “negligible” applies 
not to the expansion of a contemplated use, but instead to the 
“risk of environmental harm” posed by such use. (Opinion at 784 
[“when a modified project is put to a new use, the change in use is 
unimportant, as far as CEQA goes, if the risk of environmental 
harm from the new use is negligible”].) This holding finds no 
support in the text of Section 15301.  

The regulation is unambiguous: The phrase “negligible or 
no expansion” modifies “use.” Rather than evaluate whether the 
alteration or expansion of the well’s use is negligible, the Opinion 
evaluated the level of environmental risk. (Opinion at 786-787.) 
Nothing in Class 1 encompasses either a “change” in use or the 
“environmental risks” of such change. The Opinion plucked this 
new test out of thin air. 

The Opinion justifies its leap by pronouncing that the 
project is a “relatively modest type of conversion project.” 
(Opinion at 786.) That assertion apparently stems from the 
court’s belief that (1) Reabold’s technical report concluded that 
the injected water will be confined to one underlying aquifer (id. 
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at 779), although, as explained above, the report does not show 
that conclusively, prompting CalGEM to require more post  -
approval testing and evaluation, and (2) the project does not 
involve “complicated modifications, deepening, or reconstruction 
of the well” or “significant changes” to the existing roads, the well 
pad, and the surrounding vegetation. (Id. at 786.) In short, the 
court upholds the exemption here not because the Project will 
involve an inconsequential expansion of the prior use, but 
because, in the court’s view, it poses an inconsequential risk of 
environmental harm.  

The Opinion’s reasoning raises serious concerns for future 
cases. As a threshold matter, it puts the judiciary in the business 
of assessing environmental significance of a new activity without 
the benefit of an agency analysis in the record via CEQA’s 
prescribed public processes. It thus upends CEQA’s carefully 
crafted multi-step decision framework. At the exemption 
determination (second) step of the CEQA process, the proper 
inquiry is whether the project falls within a class of activities 
found not to “have a significant effect on the environment.” 
(Guidelines, § 15300.)  

Equally concerning, the Opinion empowers agencies to 
conduct a significance determination before the initial study 
(third) step, leading to internal and unwritten agency conclusions 
about likely project impacts, followed by immediate approval 
without public review and comment. With the enactment of 
CEQA, the Legislature embraced the democracy-focused goals of 
transparency and public participation in the decision process. 
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The process sanctioned by the Opinion takes us back to 1970, 
when agencies made decisions out of public sight in concert with 
the project applicant.  

Nor does the result in this particular case comport with our 
contemporary understanding of environmental harm from this 
industry. Quite the contrary: The California Legislature recently 
prohibited any oil extraction or wastewater injection well within 
3,200 feet of sensitive receptors such as homes, schools, 
healthcare facilities, or businesses, indicating that the impacts of 
such activities are not categorically inconsequential. (PRC, §§ 
3280-3283 [prohibiting approval of injection wells except under 
certain limited circumstances].) There is good reason why the 
Secretary did not promulgate a categorical exemption for Class II 
disposal wells. 

By expanding Class 1 to include new uses and application 
of the word “negligible” to apply to risk of environmental harm 
instead of “expansion of use,” the Opinion treads on the 
Legislature’s prerogative to make the law and the Secretary’s 
duty to implement it. It contravenes “[t]he apparent rationale for 
the existing facilities exemption,” which “is that the 
environmental effects of the operation of such facilities must 
already have been considered.” (Azusa Land Reclamation Co. v. 

Main San Gabriel Basin Watermaster (1997), 52 Cal.App.4th 
1165, 1195 (Azusa)); see also RJN Exh. E at E-2 [Secretary 
responses to comment on 1998 revisions to Section 15301, 
explaining that the existing use requirement limits exemption to 
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circumstances “where the facility is operating under the same 
basic conditions it was when it received the initial approval”].)  

The Opinion should not stand. 

C. No other court has applied Class 1 to a new use of 
an existing facility by considering the 
environmental effects of the change. 

The Opinion cites no supporting case law to support its 
interpretation that Class 1 categorically exempts new activity at 
an existing facility if an agency determines its effects to be 
environmentally inconsequential. Nor could it, since the relevant 
judicial decisions uniformly look only to the degree of expansion 
of an existing or former use. This Court recognized the limited 
nature of Class 1 when it ruled that a project adding a new 

refining process to an existing petroleum refinery “cannot be 
characterized as merely . . . the continued operation of the boilers 
without significant expansion of use.” (Communities for a Better 

Environment v. South Coast Air Quality Management Dist. (2010) 
48 Cal.4th 310, 326.) Likewise, wastewater injection is a new 

process that “cannot be characterized” as negligible expansion of 
an existing or former use, regardless of environmental effects.  

Over the last half century, courts have limited application 
of the Class 1 exemption to current or prior uses, without 
considering effects of expansion. Erven v. Board of Supervisors 

(1975) 53 Cal.App.3d 1004, 1013-14 only distinguished between 
types of uses—specifically, maintenance of an existing road as 
compared to opening new roads. (Id. at 1013.) Authorizing repair 
and maintenance of existing public roads fell within the Class 1 
exemption, but future proposals to widen roads or acquire public 
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road easements would fall outside the exemption. (Id. at 1014.) 
Similarly, County of Amador v. El Dorado County Water 

Agency (1999) 76 Cal.App.4th 931, 967, rejected application of the 
Class 1 exemption when a change in use was “not a negligible 
expansion of current use.” The proposed modification of a 
hydroelectric project to allow consumptive use of additional 
substantial water, when its current use was solely 
nonconsumptive, was a “major change in focus” that did not meet 
the exemption, without analyzing environmental harm. (Ibid.) 
The retooling of the Ginochio Well for wastewater injection and 
disposal is similarly a “major change in focus” that falls outside 
the exemption. (Ibid.) 

Even cases that uphold a Class 1 exemption adhere to its 
plain meaning and restrict its application to projects with 
“negligible or no expansion of existing or former use.” None apply 
the exemption to a new use nor reframe the inquiry to assess risk 
of environmental harm. Committee for a Progressive Gilroy v. 

State Water Resources Control Bd. (1987) 192 Cal.App.3d 847, 
864-865 thus examined the increase in operating capacity at a 
wastewater treatment facility, with a focus on use (operating 
capacity) and not environmental effects of that use. (Ibid.) 
Expansion in operating capacity was deemed “negligible” because 
it remained within historical operating levels and below the 
upper limit approved in the original EIR. (Ibid.) The opposite is 
true here, as the Ginochio Well has never been used for 
wastewater injection and no CEQA review has occurred to 
evaluate its impacts. 
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As one court recently summarized, “[t]he relevant issue in 
determining whether the existing facilities exemption applies is 
whether the project involves ‘expansion of use beyond that 
existing or former use.’” (San Diegans for Open Government v. 

City of San Diego (2018) 31 Cal.App.5th 349, 371, original italics.) 
Every other court ruling agrees. (Westside Los Angeles Neighbors 

Network v. City of Los Angeles (2024) 104 Cal.App.5th 223, 241  -
42 [applying Class 1 to a Streetscape Plan that did not expand 
existing use of rights-of-way and rejecting appellant’s argument 
based on significant environmental impacts]; World Business 

Academy v. State Lands Commission (2018) 24 Cal.App.5th 476, 
496-97 [applying Class 1 exemption to a nuclear power plant 
lease renewal that maintained the plant’s operational capacity]; 
North Coast Rivers Alliance v. Westlands Water District (2014) 
227 Cal.App.4th 832, 868 [applying Class 1 exemption to 
contracts that continued use of existing facilities to receive and 
deliver unchanged quantities of water]; Bloom v. McGurk (1994) 
26 Cal.App.4th 1307, 1311-12 [applying Class 1 exemption to a 
medical waste facility permit renewal that would not change 
operations].) 

Departing sharply from this long line of authority, the 
Opinion is untethered to the plain language of Class 1 and 
contrary to this Court’s admonition to not expand categorical 
exemptions beyond the reasonable scope of their plain text. 
(Mountain Lion Foundation, 16 Cal.4th at 125.) It opens the 
“categorical exemption” door to an array of never-before  -
considered projects that may now evade CEQA’s right-to-know 
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principles. The Opinion improperly places the burden at the 
preliminary project review stage on potential challengers, 
chastising Plaintiff for “pure conjecture” about the potential 
impacts from well conversion. (Opinion at 787-88.) CEQA and the 
Guidelines instead put that burden of initial evaluation and 
disclosure of environmental impacts on the lead agency, not the 
public. (See Medical Marijuana, 7 Cal.5th at 1184-84; Tomlinson, 
54 Cal.4th at 286.)  

While CalGEM’s Notice of Exemption suggested that the 
new injection activity was harmless (see AR 791), it wrestled—in 

the background, out of public view—with fact-based concerns that 
wastewater might risk “migrating upwards through [a] non  -
sealing fault” into overlying drinking water sources (AR 150, 
767); that safe injection would likely require “corrosion 
inhibitors” to be blended with the wastewater (AR 149); and that 
Reabold’s injectate may contain extremely high levels of total 
dissolved solids like boron and chloride (AR 76.) None of these 
internal concerns or conversations were disclosed to the public, 
thwarting all opportunity to review and comment on the proposed 
retooling and repurposing of the idled well.   

Had CalGEM followed the normal course—preparing an 
initial study at the outset to consider a mitigated negative 
declaration—CEQA’s core public disclosure objectives would have 
been satisfied. Instead, CalGEM’s now-apparent concerns and 
evaluation were shielded from public view of impacts and feasible 
mitigation. 
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II. An agency may not claim a project is categorically 
exempt while also adopting conditions of approval 
relating to potentially significant environmental effects. 

The second issue this case presents is whether an agency 
may invoke a categorical exemption when imposing conditions on 
a proposed project to address potentially significant 
environmental effects. CEQA’s structured decision process does 
not allow an agency to “mitigate” its way to a categorical 
exemption. If it did, lead agencies could avoid public disclosure of 
project impacts and feasible mitigation measures simply by piling 
on enough conditions. Especially if those future conditions are 
intended, as here, to address uncertainties about a project’s 
environmental effects through future data collection, it is self  -
evident that an agency cannot conclude that the project does not 
have a potential significant effect. 8 

A. If a project poses a potential for significant 
environmental effects, CEQA’s decision process 
does not allow for a conditional categorical 
exemption. 

As discussed above, categorical exemptions are designed to 
streamline agencies’ discretionary approvals for run-of-the-mill 

 
8  Indeed, “[b]y deferring environmental assessment to a 

future date,” CalGEM’s procedures conflict with CEQA, as they 
“contemplate[] project plans may be revised to incorporate needed 
mitigation measures after” CalGEM has already exempted the 
project from CEQA review. (Sundstrom v. County of 
Mendocino (1988) 202 Cal.App.3d 296, 306-07; Azusa at 1199  -
1201, citing Sundstrom to explain that the agency in each case 
“evaded requirements … by postponing … evaluation of some 
environmental effects…”].) 
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projects that merit neither study nor mitigation. (PRC, 
§ 21084(a); Guidelines, § 15300; Berkeley Hillside, 60 Cal.4th at 
1103.) Public environmental review serves no purpose when 
project impacts are known at the outset to be insignificant.  

On the other hand, when a project may have a significant 
impact, CEQA requires that the lead agency identify and 
consider feasible mitigation measures in a noticed public process. 
(See supra.) If such measures can mitigate impacts to a level of 
insignificance, the lead agency may adopt a negative declaration: 
“a written statement briefly describing the reasons that a 
proposed project will not have a significant effect on the 
environment ...” (PRC, § 21064, italics added.)  

Otherwise, CEQA requires that the agency prepare an EIR 
which analyzes feasible mitigations and project alternatives, with 
opportunity for written comments and responses to 
environmental concerns. Following a negative declaration or EIR, 
the agency must incorporate feasible mitigation measures into a 
Mitigation and Monitoring Program for their enforcement and 
monitoring. (PRC, § 21081.6; Guidelines, § 15097.) 

The expeditious negative declaration process is set up to 
evaluate mitigation measures with the benefit of public input in a 
prescribed comment period. Public participation is essential in 
CEQA review of projects involving potentially significant 
environmental impacts and the feasibility of mitigation measures 
to reduce such effects, as repeatedly recognized by this Court. 
(E.g., Sierra Club, 6 Cal.5th at 520-521, 523, 527; Laurel Heights, 
47 Cal.3d at 392, 404.) In contrast, categorical exemptions 
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involve no public notice and therefore cannot be adopted if 
mitigation measures are necessary.  

The Court of Appeal correctly acknowledged that an agency 
may not evade CEQA by adopting mitigation measures simply to 
qualify a project for a categorical exemption, but went on to say 
that agencies may impose conditions for “legitimate reasons 
without running afoul of CEQA.” (Opinion at 789 [citing Protect 

Telegraph Hill v. City and County of San Francisco (2017) 16 
Cal.App.5th 261, 267-268 (Protect Telegraph Hill), San Francisco 

Beautiful v. City and County of San Francisco (2014) 226 
Cal.App.4th 1012, 1032-1033 (San Francisco Beautiful)].) While 
it is true that a lead agency retains its discretionary authority to 
impose conditions of approval without violating CEQA (City of 

San Diego v. Bd. of Trustees of the Cal. State Univ. (2015) 61 
Cal.4th 945, 959), it may not rely on those conditions to qualify a 
project for any categorical exemption class. (Salmon Protection & 

Watershed Network v. County of Marin (2004), 125 Cal.App.4th 
1098, 1102 (SPAWN); Practice Under the Environmental Quality 

Act, § 5.69.)  
But that is precisely what happened here. The Court of 

Appeal found that the logic of Salmon Protection did not apply 
because “[c]ompliance with the standards is a legally mandated 
element of the project, not a CEQA measure to lessen the 
project’s environmental impacts and shoehorn it into a 
categorical exemption.” (Opinion at 789.) Instead, it analogized 
the facts here to those in Walters v. City of Redondo Beach (2016) 
1 Cal.App.5th 809 (Walters), where the court found that a 
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condition requiring a carwash to conduct a noise test to verify it 
met existing noise standards did not render a categorical 
exemption determination improper. (Opinion at 789.) Unlike the 
city in Walters, CalGEM here was not merely taking a “belt and 
suspenders” approach. (Id.) As explained above, CalGEM could 
not conclusively determine to the Water Boards’ satisfaction that 
the Project would not cause contaminated fluid to migrate into 
drinking water sources because it had insufficient information 
about pressure and permeability to make that determination. 
(AR 765-67, 770-71, 780-83, 786-88.) For that reason, CalGEM 
directed Reabold to conduct further testing as a condition of 
approval and to recalculate the zone of potential impact if testing 
revealed higher numbers than Reabold’s engineering estimates. 
(AR 780-83, 786-88.) The necessity for that condition 
demonstrates precisely why the Project can not possibly meet the 
core “no significant environmental effects” criteria for a Class 1 
categorical exemption. 

 In reality, CalGEM could not satisfy either Section 15301 
or the Water Boards questions because it did not have sufficient 
information about the potential for contaminated fluids to 
migrate to nearby potable water sources. In effect, it improperly 
used conditions of approval as project “mitigation measures” in 
order to squeeze the Project into a categorical exemption, with no 
notification to the potentially affected community, let alone an 
opportunity to provide public input on the future test results or 
the consequences for further injection if those results 
demonstrate a significant concern. 
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Had CalGEM properly engaged the CEQA process, it would 
have, at a minimum, prepared an initial study that identified the 
need for further testing and data before a definitive 
determination of insignificance could be made. Perhaps CalGEM 
would have circulated a proposed mitigated negative declaration 
for public review, rather than an EIR. But in either case, it would 
have been required to prepare a mitigation monitoring and 
reporting program to enforce the approval conditions, including 
likely provisions to adjust flows or cease injection if necessary to 
protect drinking water supplies. Shielded behind an improper 
categorical exemption determination, CalGEM did none of these 
things. 9 

B.  The Project conditions of approval are mitigation 
measures that preclude a categorical exemption. 

The Court of Appeal disagreed with Sunflower because, in 
its view, compliance with CalGEM’s well integrity standards “is a 
legally mandated element of the project, not a CEQA measure to 
lessen the project’s environmental impacts and shoehorn it into a 
categorical exemption.” (Opinion at 789.) That conclusion is not 

 
9  CEQA requires that any condition of approval that 

operates to reduce or avoid a potentially significant 
environmental effect must comply with strict substantive and 
procedural standards. (Azusa, 52 Cal.App.4th at 1200.)  

CalGEM’s conditions of approval here violated these 
standards since categorical exemptions include neither specific 
procedures nor public participation to develop mitigation. (Id. at 
1200 [“the Guidelines governing preliminary review,” such as 
determining whether a project is eligible for a categorical 
exemption, “do not contain any requirements that expressly deal 
with the evaluation of mitigation measures”].) 
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borne out by the record here. As explained above, CalGEM 
imposed conditions on the Project to address the absence of 
pressure and permeability data and the potential effects of 
wastewater injection on nearby fresh water supplies. (See supra.) 
Such conditions were not part of the Project’s design or Reabold’s 
plan; they were included in the approval so that CalGEM could 
gather critical missing information about potential impacts.  

For example, condition 7 in the Project Approval Letter 
required Reabold to perform a “Pressure Fall Off Test” to 
evaluate the potential for a fluid migration conduit. (AR 787.) 
That test is not required by CalGEM’s UIC regulations; it was 
included because CalGEM was not able to fully and accurately 
characterize the Project’s potential impacts on fresh water 
supplies. Nor does the fact that approval conditions are “legally 
mandated” necessarily mean that they are not intended to 
mitigate impacts, since CEQA mitigation measures must be 
legally enforceable. (Guidelines, § 15126.4(a)(2) [“[m]itigation 
measures must be fully enforceable”].) 

Indeed, the Guidelines make clear that “[i]mposing 
conditions on the approval of a project” is one way to mitigate 
impacts. (Guidelines, § 15002(h); see also Guidelines, 
§ 15126.4(a)(1)(B) [“Compliance with a regulatory permit or other 
similar process may be identified as mitigation . . . .”]; id., 
§ 15370 [“‘Mitigation’ includes: (a) Avoiding the impact altogether 
by not taking a certain action or parts of an action.”]; Save the 

Plastic Bag Coalition v. City and County of San Francisco (2013) 
222 Cal.App.4th 863, 882 (Save the Plastic Bag Coalition) [a 
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mitigation measure is not “part of the project design,” but rather, 
is a “measure to try to alleviate some perceived difficulties in the 
original plan”].)  10  

While “[t]he distinction between elements of a project and 
measures designed to mitigate impacts of the project may not 
always be clear” (Lotus v. Dep’t of Transp. (2014) 223 Cal.App.4th 
645, 656, n.8 (Lotus)), CEQA contemplates that, in some cases, a 
project description may be revised to implement mitigation; such 

 
10  The permissible scope of any categorical exemption is set 

forth in section 21084(a) (italics added):  
 
The guidelines . . . shall include a list of classes of 
projects that have been determined not to have a 
significant effect on the environment and that shall be 
exempt . . . . In adopting the guidelines, the Secretary 
of the Natural Resources Agency shall make a finding 
that the listed classes of projects referred to in this 
section do not have a significant effect on the 
environment. 
 
In determining which projects fall within an exemption 

category, the Secretary could not have, and did not, consider all 
possible discretionary mitigation measures that could be imposed 
to fit within the category of exempt projects. 

The Guidelines further describe actions an agency may 
take to mitigate a project’s effects: 

 
(1) Changing a proposed project;  
(2) Imposing conditions on the approval of the project;  
(3) Adopting plans or ordinances to control a broader 
class of projects to avoid the adverse changes;  
(4) Choosing an alternative way of meeting the same 
need;  
(5) Disapproving the project; . . . . 
 

(Guidelines, § 15002(h).) 
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project revisions are nevertheless considered to be mitigation 
measures, subject to all applicable requirements. (See Guidelines, 
§ 15065(b)(1) [permitting a mitigated negative declaration where 
“prior to the commencement of public review of an environmental 
document, a project proponent agrees to mitigation measures or 
project modifications that would avoid any significant effect on 
the environment specified by subdivision (a) or would mitigate 
the significant effect to a point where clearly no significant effect 
on the environment would occur . . . .”], § 15064(f)(2), §15070(b); 
PRC § 21064.5, § 21080(c)(2).)  

By mischaracterizing conditions intended to mitigate 
potentially significant environmental effects as mere project 
components, Reabold “obfuscates required disclosure of the 
project’s environmental impacts and analysis of potential 
mitigation measures.” (Mission Bay Alliance v. Office of 

Community Inv. & Infrastructure (2016) 6 Cal.App.5th 160, 185.) 
Such obfuscation is particularly concerning here, where the use of 
a categorical exemption meant zero public disclosure or review. 

C. The Court should use this case to clarify and 
reinforce these rules. 

A number of decisions of the courts of appeals recognize 
that generally applicable standards are or may be measures to 
mitigate the potentially significant environmental effects of a 
proposed project, and that agencies may not use such mitigation 
to shoehorn projects into categorical exemptions under CEQA. 
Instead, such projects are not exempt from CEQA review, and 
agencies must study their effects in public CEQA documents. 
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For example, Lewis v. Seventeenth District Agricultural 

Association (1985) 165 Cal.App.3d 823, 830 (Lewis), articulated 
the rule that an agency may not exempt a project from CEQA by 
relying on conditions of approval that operate as mitigation 
measures: 

Appellants cannot escape the law by taking a minor 
step in mitigation and then find themselves exempt 
from the exception to the exemption. The very fact the 
district association took steps in mitigation makes it 
manifest there was a possibility of a significant effect. 

Azusa likewise held that “proposed mitigation measures cannot 
be used to support a categorical exemption; they must be 
considered under the standards that apply to a mitigated 
negative declaration.” (Azusa, 52 Cal.App.4th at 1199.) And 
SPAWN, 125 Cal.App.4th at 1108, explained that, “[a]s 
the Azusa court observed, there are sound reasons for precluding 
reliance upon mitigation measures at the preliminary stage of 
determining eligibility for a categorical exemption.” 

Taken together, these cases explain that “projects” may not 
be determined to be exempt from CEQA by use of “mitigation 
measures.” Rather, such measures must be imposed with the 
benefit of public participation and procedural safeguards. (See 
§ 21084(a) [“projects … determined not to have a significant effect 
shall be exempt,” italics added]; Lewis, 165 Cal.App.3d at 829-31; 
Azusa, 52 Cal.App.4th at 1200; SPAWN, 125 Cal.App.4th at 1102; 
see also Sundstrom v. County of Mendocino (1988) 202 
Cal.App.3d 296, 305-06 (Sundstrom); Mountain Lion Foundation, 
16 Cal.4th 105 at 134.)  
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These cases do not carve out any exceptions for mitigations 
based on “generally applicable” plans or ordinances, or 
mitigations that are “common” to project activities, as the Court 
of Appeal below did. (Opinion at 788-90; cf. Azusa, 52 Cal.App.4th 

at 1181-83 [prohibiting CEQA-exempt mitigation based on the 
State Water Board’s “comprehensive regulatory scheme” for 
permitting landfills to prevent groundwater contamination].)  

However, there are appellate decisions that, like the 
Opinion, depart from this well-settled and well-founded 
precedent. These decisions permit agencies to determine that 
proposed projects are categorically exempt from CEQA through 
generally applicable standards or conditions that served to 
mitigate the projects’ potentially significant effects. These 
decisions are in error, and the Court should use this case to 
overrule them. The Court should do so regardless of whether it 
believes the conditions of approval at issue in this case were used 
in this manner. 

We are aware of six such decisions, and we discuss them 
here in chronological order. First (oldest) is Association for 

Protection etc. Values v. City of Ukiah (1991) 2 Cal.App.4th 720, 
727 (Ukiah), which examined whether a housing construction 
project would trigger the “unusual circumstances” exception to 
CEQA categorical exemptions. The court of appeal upheld the 
city’s determination that a categorical exemption applied, 
reasoning that “the standard provisions … provide[ ] the building 
official with the authority to correct any unusual drainage 
problem that adversely affects the safety, use or stability of a 
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public way or drainage channel.” (Id. at 736 [stating that effects 
were “common and typical”].) The court cited no basis—because 
there was none—to permit the city to mitigate “any unusual 
drainage” problem through “standard provisions” while still 
applying the exemption. Instead, the city should have been 
required to employ a public process such as for a mitigated 
negative declaration.    

Second, San Francisco Beautiful relied on Ukiah to hold 
that “[a]n agency may rely on generally applicable regulations to 
conclude an environmental impact will not be significant and 
therefore does not require mitigation.” (226 Cal.App.4th at 1033 
[citing Tracy First v. City of Tracy (2009) 177 Cal.App.4th at 912, 
933-34 (Tracy First) and Ukiah, 2 Cal.App.4th at 734-36].) 11  But, 
like Ukiah, San Francisco Beautiful failed to recognize that 
CEQA exempts “projects,” not “mitigations,” and that generally 
applicable standards are, or at least may be, “mitigation” by 
definition. 

The trend continued in a third case: Berkeley Hillside 

Preservation v. City of Berkeley (2015) 241 Cal.App.4th 943, 961 
(Berkeley Hillside II), which held that a construction traffic 
management plan “is not proposed subsequent action taken to 
mitigate any significant effect of the project, and therefore is not 

 
11  San Francisco Beautiful also relied on Tracy First, which 

permitted reliance on state standards to mitigate an 
environmental impact to less-than-significant level. But Tracy 
First arose in the context of an EIR, with stringent procedural 
review requirements for the mitigation measures it relied on that 
are not applicable to categorical exemptions. 
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a mitigation measure that precludes the application of a 
categorical exemption.” The court reasoned that “[m]anaging 
traffic during the construction of a home is a common and typical 
concern in any urban area, and especially here given the narrow 
roads in the area and the volume of dirt to be removed.” (Ibid.) 
Apart from relying on prior case law, the court did not explain 
why a traffic management plan, even one with common 
conditions, is not a CEQA mitigation measure. 

Next and fourth is Walters, which relied on San Francisco 

Beautiful and Ukiah to hold that conditions addressing the 
“general effects of operating a business,” such as compliance with 
a municipal noise ordinance, were sufficient to exempt a 
combination car wash-coffee shop from CEQA review. (1 
Cal.App.5th at 820-22; see also id. at 823 [“Condition 20 states 
‘the owner/operator shall be responsible to install and maintain 
all equipment on the property so as ‘to reduce noise levels’ to 
meet the standards stated in the City's Noise Ordinance.’”].)  

Fifth, Protect Telegraph Hill, 16 Cal.App.5th at 267-68, 
imposed conditions of approval to ensure traffic and pedestrian 
safety. Relying on the trial court’s observations of San Francisco 

Beautiful, the court reasoned that “‘[c]onditions on a project … do 
not constitute mitigation, where the record shows those 
conditions were not the basis for the agency’s conclusion that the 
project qualified for a categorical exemption.’” (Id. at 268, citation 
omitted.) However, an agency is not required to make findings to 
support categorical-exemption determinations, so it is unclear 
where the agency would have so stated that “basis.” The rule 



 59 

cannot be that a condition of approval acts as a mitigation 
measure only when the agency admits to it.  

Sixth and finally, in Historic Architecture Alliance v. City of 

Laguna Beach (2023) 96 Cal.App.5th 186, 205 (Historic 

Architecture Alliance), the project proponent revised the project 
(to renovate and expand a historic home) to make it consistent 
with the Secretary’s Standards for the Rehabilitation of Historic 
Properties to meet a categorical exemption. The court explained 
that “‘[t]he Secretary’s Standards are the benchmark that CEQA 
uses to establish whether a project will have a significant adverse 
impact on a historical property.’” (Historic Architecture Alliance, 

96 Cal.App.5th at 205 [quoting Citizens for a Sustainable 

Treasure Island v. City & County of San Francisco (2014) 227 
Cal.App.4th 1036, 1066 (Citizens for a Sustainable Treasure 

Island].). Accordingly, “[i]f the Secretary’s Standards are 
followed, then under the CEQA Guidelines, any impact to the 
historical resource ‘that might otherwise be regarded as adverse 
will be considered to have been mitigated to insignificant levels.’”  
Historic Architecture Alliance, 96 Cal.App.5th at 205 [quoting 
Citizens for a Sustainable Treasure Island, 227 Cal.App.4th at 
1066, italics added].) 

However, Citizens for a Sustainable Treasure Island 

considered the “benchmark” standards in the context of an EIR, 
not a categorical exemption. Thus, it provided no basis for an 
agency to mitigate significant effects using generally applicable 
standards in order to qualify a project for a categorical 
exemption.  
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These six cases are thus out of step with Lewis, Azusa, and 
SPAWN. They are also out of step with CEQA itself, which states 
that “adopting plans or ordinances to control a broad class of 
projects” constitutes CEQA mitigation. (See City of San Diego v. 

Bd. of Trustees of Cal. State Univ. (2015) 61 Cal.4th 945, 959 
[citing Guidelines, § 15002(h)]; see also Sundstrom, 202 
Cal.App.3d at 308-309 [“a condition requiring compliance with 
regulations is a common and reasonable mitigating measure,” 
and may be proper where it is reasonable to expect compliance]; 
Guidelines, § 15126.4(a)(1)(B) [“Compliance with a regulatory 
permit or other similar process may be identified as 
mitigation . . . .”].) 

Where an agency may not simply apply generally 
applicable standards as a basis to find whether effects will or will 
not be significant; it must first analyze a project’s potentially 
significant specific effects.  

To sum up, an agency must faithfully distinguish between 
the elements of a proposed action that are the “CEQA project” 
and those that are “CEQA mitigation.” (See Lotus, 223 
Cal.App.4th at 656, n.8; Save the Plastic Bag Coalition, 222 
Cal.App.4th at 882 [mitigation is not “part of the project design,” 
but is a “measure to try to alleviate some perceived difficulties in 
the original plan”]; Mission Bay, 6 Cal.App.5th at 185.). 
“Generally” or “commonly” applicable standards, plans, 
ordinances, or permits are or at least may be measures to 
mitigate the potentially significant effects of a proposed project.  
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Thus, where an agency seeks to approve a project that 
relies on “generally” or “commonly” applicable standards, plans, 
ordinances, or permits to mitigate potentially significant impacts, 
the agency must first study those impacts in appropriate 
documents in a public CEQA process. (Californians for 

Alternatives to Toxics v. Dep’t of Food Agric. (2005) 136 
Cal.App.4th 1; Ebbetts Pass Forest Watch v. Dep’t of Forestry Fire 

Protection (2008) 43 Cal.4th 936, 956.) The agency may not rely 
on those general standards, etc., to mitigate potentially 
significant impacts and then determine that a proposed project is 
categorically exempt from CEQA. The Court should use this case 
to reiterate this important rule of law.  

D. The unusual circumstances exception precluded a 
categorical exemption in this case. 

Under CEQA, when a project falls within a categorically 
exempt class, a lead agency must consider whether an exception 
to the exemption applies. (Guidelines, § 15061(b)(2).) One such 
exception turns on “a reasonable possibility that the activity will 
have a significant effect on the environment due to unusual 
circumstances.” (Guidelines, § 15300.2, (c).) 12  

 
12  The Opinion states that Sunflower Alliance waived any 

“unusual circumstances” claim. (Opinion at 787.) The unusual 
circumstances exception is a lesser included issue following 
Plaintiff’s operative claim that CalGEM violated CEQA by 
including mitigation measures for an exempt project. (See Opinion 
at 788-9; see also Azusa, supra, 52 Cal.App.4th at 1194, 1200.) The 
Opinion repeatedly cites this Court’s ruling in Berkeley Hillside I 
and it is part of the record on review, and this Court’s Order 
Granting Review notes the conflict in authority in judicial review 
of categorical exemptions. 
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This Court addressed the “unusual circumstances” 
exception in Berkeley Hillside I, 60 Cal.4th at 1106. The majority 
wrote that the Secretary of the Natural Resources Agency, “in 
complying with the Legislature’s command to determine the 
‘classes of projects’ that ‘do not have a significant effect on the 
environment’ (§ 21084, subd. (a)), necessarily resolved any 
number of ‘fair arguments’ as to the possible environmental 
effects of projects in those classes.” (Berkeley Hillside I, 60 
Cal.4th at 1106). Moreover,  

evidence that the project will have a significant effect 
does tend to prove that some circumstance of the 
project is unusual. An agency presented with such 
evidence must determine, based on the entire record 
before it—including contrary evidence regarding 
significant environmental effects—whether there is an 
unusual circumstance that justifies removing the 
project from the exempt class. 

(Id. at 1105.) 
Where an agency imposes a condition of approval to reduce 

a potentially significant effect, this test is met, meaning the 
unusual circumstances prong of the exemption exception is likely 
applicable. The reason is simple: That potentially significant 
effect was not resolved by the Secretary, but rather required 
mitigation by the lead agency. 13  

 
13  Berkeley Hillside I declined to address Sunflower 

Alliance’s argument that “adoption of a traffic management plan 
is a mitigation measure that precludes a finding that the 
proposed project is categorically exempt” because the Court of 
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At the very least, such conditions of approval provide 
substantial evidence supporting a fair argument a project may 
have a significant environmental effect. (Berkeley Hillside I, 60 
Cal.4th at 1123 [Liu, J., concurring] (“When there is a reasonable 
possibility that a project otherwise covered by a categorical 
exemption will have a significant environmental effect, it 
necessarily follows that the project presents unusual 
circumstances.”)].) 14   

Berkeley Hillside I reminds us that “an agency’s finding as 
to whether unusual circumstances give rise to ‘a reasonable 
possibility that the activity will have a significant effect on the 
environment’ (Guidelines, § 15300.2, subd. (c)) is reviewed to 
determine whether the agency, in applying the fair argument 
standard, ‘proceeded in [the] manner required by law.’ 60 Cal.4th 
at 1114. An agency does not proceed in a manner required by law 
if it considers “the possibility of a significant effect” of a proposed 
project after conditioning its approval to mitigate that effect, 

 
Appeal had not yet reached that issue, but would on remand.  

 
14 Similarly, CEQA’s rule requiring that “[i]f a mitigation 

measure would cause one or more significant effects in addition 
to those that would be caused by the project as proposed, the 
effects of the mitigation measure shall be discussed,” also finds 
better support in the concurring opinion. (Guidelines, 
§ 15126.4(a)(1)(D).) Again, an agency, exercising its unique 
discretion, could theoretically approve a project condition that 
itself has potentially significant effects without triggering the 
“unusual circumstances” exemption exception if substantial 
evidence in the record supports a finding of no unusual 
circumstances. 
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because the statute only permits exemption of a “project,” 
separate from project mitigation measures.   

Accordingly, CalGEM’s conditions of approval in this case 
precluded it from considering the applicability of the unusual 
circumstances exception. Based on the agency’s decision to 
impose conditions of approval to mitigate potentially significant 
effects, there was substantial evidence that the project here will 
have such effects (or at least a fair argument that it will), and 
therefore that Class I categorical exemption did not apply. See 
Berkeley Hillside I, 60 Cal.4th at 1105.) Specifically, but for 
CalGEM’s conditions of approval to mitigate potentially 
significant effects to drinking water, the Water Board necessarily 
found a fair argument of potentially significant Project effects 
due to unusual circumstances. The Court of Appeal erred in 
concluding otherwise. 

CONCLUSION 

This Court should reverse the Court of Appeal’s decision.  
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/s/ Jason R. Flanders 

JASON R. FLANDERS 
(SBN 238007) 
THERESA M. TRILLO 
(SBN 349989) 
ATA LAW GROUP 
8 Rio Vista Ave. 
Oakland, CA 94611 

 



 65 

Attorneys for Plaintiff and 
Respondent, SUNFLOWER 
ALLIANCE 

 
 



 

CERTIFICATE OF WORD COUNT 

This brief complies with the type-volume limitation of 
California Rules of Court Rule 8.520(c)(1) because this reply 
contains 13, 314 words as counted by Microsoft Word, excluding 
the parts of the brief exempted by Rule 8.520(c)(3). The brief 
complies with the typeface, type-style, page alignment, spacing, 
and margin requirements of Rule 8.74(b) because it has been 
prepared in proportionally left-aligned 1.5 spaced typeface using 
Microsoft Word in 13-point Century Schoolbook font. 
 

/s/ Jason R. Flanders 
Jason R. Flanders 

 

 
  



2 
 

PROOF OF ELECTRONIC SERVICE 

I, Ana Villanueva, hereby certify that at the time of service, 
I was at least 18 years of age and not a party to this action. My 
business address is 559 Nathan Abbott Way, Stanford, California 
94305.  

I certify that on March 20, 2025, I served the following 
document(s): 

OPENING BRIEF ON THE MERITS 

[x] By Electronic Service – TrueFiling System: By causing 
the document(s) listed above to be served via the First Appellate 
District’s TrueFiling System on all registered parties listed on 
the attached Service List. 

I declare under penalty of perjury under the laws of the 
State of California that the foregoing is true and correct. 

Executed on March 20, 2025, at Stanford, California. 
           
       

/s/ Ana Villanueva 
Ana Villanueva 

 
  



3 
 

ELECTRONIC SERVICE LIST 

Electronic Service via TrueFiling on the Following Parties 

Navi Singh Dhillon 
Christopher J. Carr 
Dylan J. Crosby 
Paul Hastings LLP 
101 California Street, 48th 
Floor 
San Francisco, CA 94111 
navidhillon@paulhastings.com 
chriscarr@paulhastings.com 
dylancrosby@paulhastings.com 
 
Attorneys for Real Party in 
Interest and Appellant Reabold 
California, LLC 
 

Leena Mary Sheet 
Dept. of Justice 
300 S. Spring Street, Suite 
1702 
Los Angeles, CA 90013 
Leena.sheet@doj.ca.gov 
 
Attorneys for Defendant and 
Respondent California 
Department of Conservation, 
Geologic Energy Management 
Division 
 

Jeffrey David Dintzer 
Jeffrey Paul Carlin 
Ytran L. Hoang 
Alston & Bird 
350 South Grand Avenue, 51st 
Floor 
Los Angeles, CA 90071 
jeffrey.dintzer@alston.com 
jeff.carlin@alston.com 
ytran.hoang@alston.com 
 
Attorneys for Amicus Curiae 
Western States Petroleum 
Association 
 

Deborah Ann Sivas 
Amanda Zerbe 
Environmental Law Clinic 
Mills Legal Clinic at Stanford 
Law School 
559 Nathan Abbott Way 
Stanford, CA 94305-8610 
dsivas@stanford.edu 
azerbe@stanford.edu 
 
Attorneys for Amicus Curiae 
Center for Biological Diversity 

CALIFORNIA COURT OF 
APPEAL 
First Appellate District, 
Division Five 
350 McAllister Street 
San Francisco, California 
94102 

SUPREME COURT OF 
CALIFORNIA  
350 McAllister Street 
Room 1295 
San Franciso, CA 94102 
 



4 
 

PROOF OF SERVICE 

I, Ana Villanueva, hereby certify that at the time of service, 
I was at least 18 years of age and not a party to this action. My 
business address is 559 Nathan Abbott Way, Stanford, California 
94305.  

I declare that on March 20, 2025, pursuant to California 
Rules of Court, rule 8.212(c)(1), I served the following 
document(s): 

OPENING BRIEF ON THE MERITS 

[x] By U.S. Mail: By placing the document(s) listed above 
in a sealed envelope addressed to the Superior Court of 
California, as shown below, and depositing the sealed envelope 
with the United States Postal Service, with postage fully paid.  
Clerk of the Court  
Attn: Hon. Edward G. Weil  
Dept. 39  
Superior Court of California  
County of Contra Costa  
725 Court Street  
Martinez, CA 94553 
 

I declare under penalty of perjury under the laws of the 
State of California that the foregoing is true and correct. 

Executed on March 20, 2025, at Stanford, California.  
           
       

/s/ Ana Villanueva 
Ana Villanueva 

 
 



STATE OF CALIFORNIA 

Supreme Court of California

PROOF OF SERVICE

STATE OF CALIFORNIA 

Supreme Court of California
Case Name: SUNFLOWER ALLIANCE v. CALIFORNIA DEPARTMENT OF 

CONSERVATION (REABOLD CALIFORNIA) 

Case Number: S287414 

Lower Court Case Number: A167698

1. At the time of service I was at least 18 years of age and not a party to this legal action. 

2. My email address used to e-serve: dsivas@stanford.edu

3. I served by email a copy of the following document(s) indicated below: 

Title(s) of papers e-served:
Filing Type Document Title

BRIEF 2025-03-20 Sunflower Opening Brief
REQUEST FOR JUDICIAL NOTICE 2025-03-20 Sunflower RJN Final

Service Recipients:

Person Served Email Address Type Date / 
Time

Dylan Crosby 

Paul Hastings LLP 

299536

dylancrosby@paulhastings.com e-
Serve

3/20/2025 
11:54:47 
PM

Jason Flanders 

Aqua Terra Aeris Law Group 

238007

jrf@atalawgroup.com e-
Serve

3/20/2025 
11:54:47 
PM

Christopher Carr 

PAUL HASTINGS LLP 

184076

chriscarr@paulhastings.com e-
Serve

3/20/2025 
11:54:47 
PM

Leena Sheet 

Department of Justice 

235415

Leena.Sheet@doj.ca.gov e-
Serve

3/20/2025 
11:54:47 
PM

Navi Dhillon 

Paul Hastings LLP 

279537

navidhillon@paulhastings.com e-
Serve

3/20/2025 
11:54:47 
PM

Talia Nimmer 

Center for Biological Diversity 

331002

tnimmer@biologicaldiversity.org e-
Serve

3/20/2025 
11:54:47 
PM

Aaron Pennekamp 

California Department of Justice 

290550

Aaron.Pennekamp@doj.ca.gov e-
Serve

3/20/2025 
11:54:47 
PM

Susan Brandt-Hawley 

Brandt-Hawley Law Group 

75907

susanbh@me.com e-
Serve

3/20/2025 
11:54:47 
PM

Deborah Sivas 

Environmental Law Clinic, Mills Legal Clinic at Stanford Law School
dsivas@stanford.edu e-

Serve
3/20/2025 
11:54:47 

Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court

Electronically FILED on 3/20/2025 by Biying Jia, Deputy Clerk

Supreme Court of California 

Jorge E. Navarrete, Clerk and Executive Officer of the Court 

Electronically FILED on 3/20/2025 by Biying Jia, Deputy Clerk



135446 PM

This proof of service was automatically created, submitted and signed on my behalf through my agreements with 
TrueFiling and its contents are true to the best of my information, knowledge, and belief. 

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct. 

3/20/2025
Date

/s/Ana Villanueva
Signature

Sivas, Deborah A. (135446) 
Last Name, First Name (PNum)

Mills Legal Clinic Environmental Law Clinic 
Law Firm


	OPENING BRIEF ON THE MERITS
	TABLE OF CONTENTS
	TABLE OF AUTHORITIES
	ISSUES PRESENTED
	INTRODUCTION
	STATEMENT OF THE CASE
	A. Legal Background
	B. Factual Background
	C. Procedural Background
	STANDARD OF REVIEW
	SUMMARY OF ARGUMENT
	ARGUMENT
	I. Class 1 Does Not Exempt a New Use of an ExistingFacility Based on Negligible Environmental Risk.
	A. Class 1 only applies to “existing or former” uses,not “new” uses.
	1. The plain text of Class 1 is unambiguous andmust be given its ordinary meaning.
	2. Class 1’s regulatory history confirms the plaintext of “existing or former use.”
	3. Class 1’s examples all include negligibleexpansions of use, not new uses.
	4. CalGEM’s own regulations reinforce thislimitation.
	B. Even if Section 15301 could be read to apply tonew activities, the relevant inquiry is whether theuse—not the risk of environmental harm—involves“negligible or no expansion.”
	C. No other court has applied Class 1 to a new use ofan existing facility by considering theenvironmental effects of the change.
	II. An agency may not claim a project is categoricallyexempt while also adopting conditions of approvalrelating to potentially significant environmental effects.
	A. If a project poses a potential for significantenvironmental effects, CEQA’s decision processdoes not allow for a conditional categoricalexemption.
	B. The Project conditions of approval are mitigationmeasures that preclude a categorical exemption.
	C. The Court should use this case to clarify andreinforce these rules.
	D. The unusual circumstances exception precluded acategorical exemption in this case.
	CONCLUSION
	CERTIFICATE OF WORD COUNT
	PROOF OF ELECTRONIC SERVICE

