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ISSUE PRESENTED 

A longstanding regulation promulgated by the California 

Department of Insurance provides:  

No bail licensee shall, for any purpose, directly or 
indirectly, enter into an arrangement of any kind or 
have any understanding with a law enforcement officer, 
newspaper employee, messenger service or any of its 
employees, a trusty in a jail, any other person 
incarcerated in a jail, or with any other persons, to 
inform or notify any licensee (except in direct answer to 
a question relating to the public records concerning a 
specific person named by the licensees in the request for 
information), directly or indirectly, of: 
(a)  The existence of a criminal complaint; 
(b)  The fact of an arrest; or 
(c)  The fact that an arrest of any person is impending 

or contemplated. 
(d)  Any information pertaining to the matters set forth 

in (a) to (c) hereof or the persons involved therein. 
 

(Cal. Code Regs., tit. 10, § 2076.) 

On March 17, 2021, this Court granted review on its own 

motion, directing that the “issue to be briefed and argued is 

limited to the following:  Did the Court of Appeal correctly 

declare California Code of Regulations, title 10, section 2076, 

unconstitutional on its face?”1 

                                         
1 Unless otherwise noted, all further citations to 

regulations are to title 10 of the California Code of Regulations.   
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INTRODUCTION 

For nearly 80 years, California has comprehensively 

regulated the bail bond industry.  Regulations promulgated by 

the Department of Insurance foster transparency and fair dealing, 

barring practices that breed corruption and give unscrupulous 

bail businesses unfair advantages over their competitors to the 

detriment of incarcerated arrestees and their families.  One 

longstanding regulation—on the books since 1941—prohibits 

licensed bail agents from entering into arrangements with jail 

inmates, police officers, and jail officials, among others, to provide 

insider information about new arrestees booked into jail. 

The regulation—section 2076—forces bail businesses to 

compete with one another based on price and quality of services, 

rather than market-circumventing tactics that rely on insiders to 

provide tips about potential new customers.  Without such 

regulation, jail officials, inmates, and other insiders could sell 

nonpublic information about new arrests and bookings to the 

highest bidder.  And with that inside information, a bail agent 

could immediately reach out to solicit the new arrestee’s business 

before any competitors have an opportunity to do so.  Insider-

tipping arrangements thus hinder fair competition in the bail 

bond industry and, in certain circumstances—particularly those 

involving arrangements with jail inmates or officials—interfere 

with the operations of, and have a corrupting influence on, public 

institutions. 

In the early 20th century, such corrupt and anticompetitive 

practices flourished in the industry.  The Nation’s first 
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commercial bail bond business, for example, locked up a 

monopoly in San Francisco by paying off legions of insiders, 

including law enforcement officers, to alert it as soon as a new 

person was arrested and booked into jail.  And the firm’s 

monopoly profits fueled rampant criminality and bribery that 

eventually sparked a crisis in public trust of local government 

and the criminal justice system.  The Insurance Commissioner 

responded by promulgating a comprehensive set of industry 

regulations, including the predecessor to section 2076. 

In the decision below, the Court of Appeal held section 2076 

invalid under the First Amendment—not only as applied to 

defendant, but in all applications, requiring “[f]acial 

invalidation.”  (Opinion 32.)  The court’s decision was grounded in 

its skepticism that the regulation “advances the state’s 

substantial interests.”  (Opn. 30-31.) 

That was error.  The only portion of the regulation at issue 

in this case is its prohibition of bail bond agents’ insider-tipping 

arrangements with “person[s] incarcerated in a jail.”  (§ 2076.)  In 

considering that application of the regulation, the Court should 

focus on the legitimate penological interests that section 2076 

reasonably furthers.  While section 2076’s principal overarching 

purpose is to guard against unfair and corrupt practices in the 

bail bond industry, state regulators could have also rationally 

determined that the regulation helps to promote sound, secure 

jail management.  That is sufficient to satisfy the form of rational 

basis review that governs the constitutionality of restrictions on 

communications with jail inmates.  And no other applications of 
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section 2076 are properly presented.  Absent special 

considerations not relevant here, courts do not entertain 

challenges to hypothetical applications of a statute or regulation.   

Even if the Court were inclined to apply heighted 

constitutional scrutiny to section 2076’s bar on insider-tipping 

arrangements with jail inmates—or to examine additional 

applications of the regulation not at issue in this case—there 

would be no basis to invalidate the regulation.  As demonstrated 

by the historical record, recent investigation and enforcement 

efforts, and simple common sense, section 2076 advances 

important government interests in all or substantially all 

applications—and is certainly not invalid in so many applications 

as to render it facially invalid.  Beyond its direct promotion of fair 

competition in the bail industry, the regulation prevents 

disruption of jail administration, eliminates sources of public 

corruption and conflicts of interest, and helps to preserve the 

integrity of the criminal justice system in the eyes of the public.   

The Court should reverse the Court of Appeal’s facial 

invalidation of section 2076, restoring to full operation a 

regulation that has well served important government interests 

for nearly eight decades. 
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LEGAL BACKGROUND 

The Bail Bond Regulatory Act of 1937 and its 1941-issued 

implementing regulations were designed to regulate and reform 

an early 20th century bail bond industry rife with corruption and 

anticompetitive practices.  Those regulations, including section 

2076, remain on the books in substantially similar form today.2  

A. Corruption and unfair competition in 
California’s early commercial bail industry 

An “arrestee’s release pending trial is often conditioned on 

whether the arrestee can make bail.”  (In re Humphrey (2021) 11 

Cal.5th 135, 142.)  “To do so, an arrestee posts security—in the 

form of cash, property, or (more often) a commercial bail bond”—

which may be “forfeited if the arrestee later fails to appear in 

court.”  (Ibid.)  Commercial bail bond agents profit on such bonds 

by, among other things, charging defendants a fee called a bail 

premium (today, “typically 10 percent of the value of the bond”).  

                                         
2 While there appear to be few legislative history materials 

from enactment of the 1937 legislation, newspaper articles and 
other historical materials from the period “may be considered in 
ascertaining . . . legislative intent” and in assessing the 
constitutionality of the statute and its implementing regulations.  
(Carmack v. Reynolds (2017) 2 Cal.5th 844, 850, internal 
quotation marks omitted; see, e.g., Kasler v. Lockyer (2000) 23 
Cal.4th 472, 483-487 [reviewing newspaper articles revealing 
impetus for enactment of California’s Assault Weapons Control 
Act after the superior court sustained a demurrer to a complaint 
challenging the statute’s constitutionality]; see generally Cabral 
v. Ralphs Grocery Co. (2011) 51 Cal.4th 764, 775, fn. 5 [discussing 
background materials that “appellate courts routinely consider” 
when “interpreting, explaining and forming the law”].) 
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(Pretrial Detention Reform Workgroup, Pretrial Detention 

Reform: Recommendations to the Chief Justice (Oct. 2017) p. 30 

<https://www.courts. ca.gov/documents/PDRReport-

20171023.pdf> [as of June 29, 2021].)3 

Though the concept of bail has centuries-old roots (see, e.g., 

4 Blackstone’s Commentaries 293-297), the rise of the for-profit 

bail bond industry is a relatively recent development.  Before the 

late 1800s, a family member or a friend would typically act as a 

surety, “provid[ing] a pledge guaranteeing an accused would 

appear in court.”  (Baughman, The Bail Book: A Comprehensive 

Look at Bail in America’s Criminal Justice System (2018) p. 164.)  

The surety would then get his bail money “back from the court 

when the accused appeared for his court date.”  (Id. at pp. 164-

165.)  “Only when America expanded and there was an absence of 

extended family and friends did the accused have difficulty 

finding people to put up bail money.”  (Id. at p. 165.)  Recognizing 

a profit-making opportunity, certain businessmen in the late-

19th century began to ask:  “Why not charge a fee for the[] 

service” of “putting up bail money”?  (Bauer, Inside the Wild, 

                                         
3 Historically, the term “bail” has referred to the 

“temporary release of a person awaiting trial for a crime.”  
(Baughman, The Bail Book: A Comprehensive Look at Bail in 
America’s Criminal Justice System (2018) p. 1.)  Today, it is more 
commonly used to refer specifically to “the money or security a 
person accused of a crime is required to provide to the court in 
order to be released from custody.”  (Pretrial Detention Reform: 
Recommendations to the Chief Justice, supra, p. 9.)  This brief 
generally uses that modern understanding of the term.   
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Shadowy, and Highly Lucrative Bail Industry (May-June 2014) 

Mother Jones.)4 

In particular, two San Francisco brothers established what 

is widely considered the first for-profit bail bond business in the 

United States.  (See Baughman, supra, p. 165.)  McDonough 

Brothers Bail Bond Brokers was initially “founded as a saloon,” 

blocks away from the city’s Hall of Justice.  (The Old Lady Moves 

On (Aug. 18, 1941) Time, at p. 67.)5  It “became a popular 

watering spot for the city’s legal professionals.”  (Barnes, 

“Fountainhead of Corruption”: Peter P. McDonough, Boss of San 

Francisco’s Underworld (1979) 58 Cal. History 142, 145.)6  The 

owner’s two sons, Peter and Thomas McDonough, began lending 

money to help the saloon’s attorney clientele bail their clients out 

of jail.  (Ibid.)  When the brothers “learned that the lawyers were 

charging their clients for these bonds, they began charging too.”  

(The Old Lady Moves On, supra, p. 67.)  Eventually, they “ripped 

out the bar, dealt solely in bail bonds,” and “became . . . 

millionaire[s].”  (Ibid.) 

McDonough Brothers soon “monopolized the bail bond 

business in San Francisco.”  (Barnes, supra, p. 145.)  “[A] 

remarkable network of informants . . . provided [the firm] with 

                                         
4 Available at <https://www.motherjones.com/politics/ 

2014/06/bail-bond-prison-industry/> (as of June 29, 2021). 
5 Available at <http://content.time.com/time/subscriber/ 

article/0,33009,802159,00.html> (as of June 29, 2021). 
6 Available at <https://www.jstor.org/stable/25157907> (as 

of June 29, 2021). 
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information about the needs of prospective clients.”  (Id. at p. 146.)  

“Policemen of all ranks,” for example, “could be seen visiting the 

McDonough office every day.”  (Ibid.)  “Booking sergeants 

reportedly provided daily lists of who had been arrested, the 

charges, and the bail set.”  (Ibid.)  It was “even discovered at one 

point that a system of wirelesses connected the city prison, 

outlying jails, and the McDonough office.”  (Ibid.)  With these 

advance inside tips about recent arrests, McDonough Brothers 

could move more quickly than any would-be competitors to solicit 

a new arrestee’s business (see ibid.) and start making 

arrangements to “return[] the McDonough client to freedom” 

(ibid.).  A “call to McDonough Brothers” became “obligatory for 

anyone accused of criminal activity in San Francisco.”  (Ibid.) 

The success of the McDonoughs’ operation also “brought [the 

firm] into contact with people engaged in every branch of 

underworld activity.”  (Barnes, supra, p. 146.)  “Gradually, 

McDonough Brothers became an agency which could provide 

[criminals] protection from arrest as well as protection after 

arrest.”  (Ibid., italics added.)  Drawing on its vast network of 

connections, for example, McDonough Brothers began bribing 

police officers to provide tips about raids on illegal prostitution 

and gambling businesses—information the firm then conveyed, 

for a fee, to those businesses so that they could prepare for the 

raid.  (See, e.g., Records Show Bail Monopoly McDonough Aim, 

S.F. Examiner (May 25, 1937) p. 6.)  McDonough Brothers also 

used its enormous wealth to expand into, and effectively take 

control of, the city’s vice trades—investments the firm protected 



 

23 
 

by paying off public officials to “turn[] a blind eye.”  (DiEdoardo, 

Lanza’s Mob: The Mafia and San Francisco (2016) p. 40; see also 

id. at pp. 38-39; Barnes, supra, pp. 147-149.)  By the Prohibition 

Era, McDonough Brothers’ “control over San Francisco vice—and 

through it, the police and the mayor and the board of 

supervisors”—was virtually unchallenged.  (DiEdoardo, supra, 

p. 38.)  “Tammany never ran New York City as completely as the 

McDonoughs ran the right to break the law in San Francisco.”  

(Barnes, supra, p. 147, internal quotation marks omitted.) 

In 1937, an investigation into citywide corruption concluded 

in a widely publicized report—called the “Atherton Report,” after 

the lead investigator, Edwin Atherton—that McDonough 

Brothers operated as a “fountainhead of corruption, willing to 

interest itself in almost any matter designed to defeat or 

circumvent the law.”  (Report to the 1937 Grand Jury on Graft in 

San Francisco, reprinted in S.F. Chronicle (Mar. 17, 1937) p. F2, 

col. 3 (Atherton Report).)7  Not content with “develop[ing] a 

virtual ‘corner’ on the bail bonds business” by “‘freez[ing] out’ 

                                         
7 For additional background on the investigation and 

report, see, e.g., San Francisco Graft Inquiry Ensnares District 
Attorney, L.A. Times (Mar. 27, 1937) p. 1; Accused Assail 
Atherton: Report Called All Lies, S.F. Chronicle (Mar. 17, 1937) 
p. 1; Prober Unmasks: Edwin N. Atherton Is Man Investigating 
Police, S.F. Examiner (Feb. 8, 1936) p. 4; Police Graft Will Be 
Sifted Thoroughly, S.F. Chronicle (Sept. 24, 1935) p. 28.  The 
Atherton report is also available online at <https://archive.org/ 
details/AthertonReportText.> (as of June 29, 2021).  To access the 
online version of the report, make sure to include the period (“.”) 
at the end of the hyperlink, following “/AthertonReportText.” 
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what little competition [was] left” (Atherton Report, supra, p. F2, 

col. 4), McDonough Brothers also took pains to ensure that “[n]o 

one [could] conduct a prostitution or gambling enterprise in San 

Francisco without” the firm’s approval (id. at p. F2, col. 3).  And 

the firm significantly contributed to the $1 million or more in 

bribes and kickbacks annually collected by police officers across 

the city.  (See id. at pp. F2, col. 3-5, F4, col. 1, F6, col. 6.)   

“[S]hock[ing] [to] people who were individually facing economic 

oblivion” in the midst of the Great Depression (Barnes, supra, 

p. 152), the Atherton report prompted “public outrage” and calls 

for reform—including passage of legislation regulating the bail 

bond industry.  (Ibid.; see, e.g., Bail Bond Regulation Demanded, 

S.F. Chronicle (July 1, 1937) p. 5.) 

B. The Bail Bond Regulatory Act of 1937 and its 
implementing regulations 

One “concrete result[]” of the 1937 report was enactment of 

the Bail Bond Regulatory Act.  (The Old Lady Moves On, supra, 

p. 68.)8  The act took “direct aim” at the anticompetitive and 
                                         

8 The Legislature originally enacted two statutes regulating 
the bail industry—one addressing bail agents who secure an 
arrestee’s release with cash or property (Stats. 1937, ch. 653, 
pp. 1797-1800), and another regulating agents who secure release 
using surety bonds, the most common commercial bail service 
today (Stats. 1937, ch. 654, pp. 1800-1804; see Pretrial Detention 
Reform: Recommendations to the Chief Justice, supra, pp. 29-31, 
108; Governor Gets Bill to Curb Bail Brokers, S.F. Examiner 
(May 26, 1937) p. 8).  In 1939, the Legislature merged the two 
acts.  (See Stats. 1939, ch. 361, § 28, p. 1700.)  Because the 
differences between the two original acts are immaterial here, 
the People refer to a single “act” for simplicity.  (Cf. Dept. of 

(continued…) 
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corrupt practices that the report had disclosed, as well as 

McDonough-like practices among certain Southern California bail 

businesses.9  Specifically, the act imposed licensing requirements 

on the bail bond industry for the first time, giving the Insurance 

Commissioner broad authority to deny a license to, or revoke a 

license from, anyone deemed not “fit or proper” to work in the 

industry.  (Ins. Code, § 1806.)  It also authorized the 

Commissioner to promulgate rules necessary “for the 

administration and enforcement” of the act (id., § 1812), and 

made the “violation of any . . . provision of [the act], or of any rule 

of the commissioner made pursuant thereto” subject to criminal 

prosecution (id., § 1814).  The “purpose [of the act],” as explained 

by the Insurance Commissioner’s Office at the time, “is to provide 

the highest possible class of agents and solicitors in the bail bond 

                                         
(…continued) 
Insurance, Bail Bonds <http://www.insurance.ca.gov/01-
consumers/170-bail-bonds/> [as of June 29, 2021] [discussing 
enactment of the “Bail Bond Regulatory Act in 1937”].) 

9 Bills to End McDonough’s Rule Signed, S.F. Examiner 
(July 3, 1937) p. 1; see also ibid. (noting that “sponsors of the bill 
asserted” that the legislation “is calculated to put Pete 
McDonough out of the bail bond business”); Bail Broker Control 
Bill in Assembly, Oakland Tribune (Mar. 30, 1937) p. 5 (reporting 
that the bill’s principal author told a committee that, “in some 
instances brought to his attention,” “policemen had notified 
bondsmen of arrests,” giving them an opportunity to “visit 
prisoners” in jail and solicit business before their competitors 
learned of the arrests); Bail Brokers Are Rapped As Bill Wins 
Okeh, Sacramento Bee (Mar. 30, 1937) p. 13 (similar). 
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business.”  (Anti Bail Bond Proposal, S.F. Examiner (Apr. 5, 1937) 

p. 2.)  

In the first few years of the act’s operation, the Insurance 

Commissioner’s Office held a series of licensing hearings, 

providing it with insight into anticompetitive and corrupt 

practices then-prevalent across the State’s bail bond industry.  

The Commissioner, for example, conducted a “sweeping 

investigation” of over 120 bail bond agents in Southern California.  

(Bail Bondsmen Facing Inquiry, L.A. Times (June 25, 1941) p. 3.)  

“[I]nvestigators found,” among other things, that information 

about arrestees in need of bail “leaked from members of the 

Police Department.”  (Ibid.)  As a result, “the same clique of 

bondsmen” was able to get the lion’s share of the business and 

charge “exorbitant bond fees” to arrestees who thought they had 

no other option.  (Ibid.; see also Bail Bondsmen Activities Probed, 

San Pedro News-Pilot (June 24, 1941) p. 2 [similar].)  The 

Commissioner also considered Peter McDonough’s application to 

continue in the bail business.  After hearing evidence echoing and 

expanding on the 1937 Atherton Report’s findings, the 

Commissioner denied his application—and then denied it a 

second and third time when McDonough repeatedly reapplied.  

(See McDonough v. Goodcell (1939) 13 Cal.2d 741, 753 [upholding 

one of the denials].)10   

                                         
10 See also State Again Denies McDonough License; 

Reputation Blasted, S.F. Examiner (May 8, 1941) pp. 1-2; Barnes, 
supra, p. 152. 
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In December 1941, based on the experience of investigating 

and uncovering “‘pretty rotten practices’” across the industry 

(Bail Bondsmen Activities Probed, supra, p. 2), the Insurance 

Commissioner issued a set of 48 regulations to “eradicate[]” any 

“form of racket . . . from the bail bond business in [the] State” 

(MacDonald, 48 Stringent Rules Set Up By Caminetti, S.F. 

Chronicle (Dec. 8, 1941) p. 21).  Those regulations, which remain 

on the books in substantially similar form today (§ 2064 et seq.), 

barred bail licensees from, among other things: permitting 

unlicensed persons (such as jail inmates, police officers, and jail 

officials) to solicit or negotiate on behalf of a bail bond business 

(§ 2068); soliciting bail in jails and courthouses (§ 2074); and 

charging any rates or fees different from those disclosed in filed 

rate schedules (§§ 2081-2082, 2094 et seq; see also Dept. of 

Insurance, Ruling No. 21 (Dec. 1, 1941) ¶¶ 19, 27, 35-36 [included 

as an attachment to this brief, see post, pp. 66-75].) 

That 1941-issued body of rules also included the regulation 

at issue here, section 2076.  (See Ruling No. 21, supra, ¶ 37.)  In 

its present form, largely unchanged from its original version, 

section 2076 provides that “[n]o bail licensee shall . . . enter into 

an arrangement of any kind or have any understanding with a 

law enforcement officer, newspaper employee, messenger service 

or any of its employees, a trusty in a jail, any other person 

incarcerated in a jail, or with any other persons, to inform or 

notify any licensee” of, among other things, “[t]he fact of an 

arrest.”  The rule prohibits one of the principal anticompetitive 

practices revealed by the Atherton Report and the Insurance 
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Commissioner’s post-1937 investigations: arrangements between 

bail bond businesses and various types of insiders to provide 

advance tips about new arrestees in need of bail services.  As 

explained above, McDonough Brothers and other bail bond 

businesses relied on such insider tips to gain an edge on 

competitors and exploit new clients by charging exorbitant fees. 

While section 2076 bars bail licensees from obtaining arrest-

related information through insider-tipping arrangements, it 

does not prevent licensees from learning about recent arrests 

through lawful, publicly available channels.  To the contrary, it 

expressly provides that licensees may make “public records” 

requests for arrest information concerning “a specific person 

named by the licensee[].”  And the California Public Records Act 

requires “state and local law enforcement agencies” to publicly 

disclose information about recent arrests, including the “full 

name and occupation of every individual arrested by the agency” 

and “the time and date of arrest.”  (Gov. Code, § 6254, subd. (f)(1); 

see County of Los Angeles v. Superior Court (1993) 18 

Cal.App.4th 588, 595.)  Consistent with that mandate, many law 

enforcement agencies across the State affirmatively release data 

about recent arrests and jail bookings on their websites—often 

with updates every 24 hours.11  Local news outlets often publicly 

report daily arrest-related information as well.12    

                                         
11 See, e.g., Santa Clara Police Dept., Arrest Log 

<https://www.santaclaraca.gov/our-city/departments-g-z/police-
department/crime/arrest-log> (as of June 29, 2021); El Dorado 
County District Attorney’s Off., Arrest Log <https://www.eldora 

(continued…) 
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Today, section 2076 works in conjunction with an additional 

rule—section 2079.1—regulating solicitation of bail bond services.  

While a “bail agent may . . . solicit the arrestee’s attorney [or] 

family members” and “may also advertise his or her services in 

every form of media,” no agent may directly solicit an arrestee in 

person, over the phone, or through any other means.  (People v. 

Dolezal (2013) 221 Cal.App.4th 167, 173; see § 2079.1.)  As the 

Department of Insurance has explained, being “in a jail 

environment” can be highly “confus[ing],” “stress[ful],” and even 

“embarrass[ing]” for an arrestee.  (Dolezal, supra, 221 

Cal.App.4th at pp. 171-172 [quoting “a senior investigator with 

the Department of Insurance”].)  The purpose of the “ban on 

direct solicitation,” then, is to “protect[] arrestees from ‘undue 

influence,’” as well “harassment, intimidation [and] overreaching” 

by bail licensees.  (Id. at pp. 172, 174.)  It also contributes to the 

State’s overall goals of maintaining an “orderly” and “even 

playing field for all [bail] licensees in the state” (id. at p. 171) and 

                                         
(…continued) 
doda.com/investigations/arrest_log/> (as of June 29, 2021); Fresno 
County Sheriff’s Off., Jail Bookings for Last 72 Hours 
<https://publicinfo.fresnosheriff.org/inmateinfocenter/blotter> (as 
of June 29, 2021); Solano County Sheriff-Coroner, Jail Booking 
Logs <https://www.solanocounty.com/depts/sheriff/ 
pubinfo/jail_booking_logs.asp> (as of June 29, 2021). 

12 See, e.g., Sacramento Bee, Sacramento County Arrest 
Logs <https://www.sacbee.com/news/local/crime/ 
article2763931.html> (as of June 29, 2021); Local Crime News 
<https://www.localcrimenews.com/> (as of June 29, 2021). 
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ensuring that licensees “operate in a fair, honest and professional 

manner” (id. at p. 174). 

STATEMENT OF THE CASE 

On August 25, 2015, defendant Monica Marie Martinez 

(“also known as Monica Marie Milla” (Opn. 1)), a licensed bail 

agent employed by a San Jose bail firm, was charged with seven 

felony counts under Insurance Code section 1814.  (CT 1-4, 172.)  

As discussed ante, page 25, section 1814 makes it a crime to 

violate any regulation promulgated by the Insurance 

Commissioner pursuant to the Bail Bond Regulatory Act.  

According to the criminal complaint, defendant violated section 

2076 by entering into arrangements with “person[s] incarcerated 

in jail” “to inform and notify defendant . . . of the fact of an 

arrest.”  (CT 2-4.) 

Defendant demurred to the complaint, maintaining that 

section 2076 violates separation of powers requirements of the 

California Constitution, as well as the state and federal 

guarantees of due process and free speech.  (CT 16-38.)  

Specifically, defendant argued that the regulation is 

impermissibly vague under the due process clause (CT 26-30); not 

sufficiently “tailored and limited to achieve a substantial state 

interest,” as required under intermediate First Amendment 

scrutiny (CT 32; see CT 26-34); and “overbroad” on the ground 

that the regulation’s scope is “sweeping” (CT 26, 33; see CT 26-30, 
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33).13  At the hearing on the demurrer, counsel for defendant 

declined to “get into . . . any depth at all” about the free speech-

related arguments, characterizing them as “more minor” “in 

comparison to the separation of powers argument and the 

vagueness argument.”  (Augmented RT 19-20.)  Following the 

hearing, the superior court overruled the demurrer.  (CT 52; 1 RT 

3-4.)   

The parties then reached a plea bargain, under which the 

defendant pleaded no contest to one of the seven counts in 

exchange for dismissal of the remaining counts.  (CT 148-156.)  

Pursuant to the plea agreement, the court suspended imposition 

of sentence and placed defendant on probation for three years, 

with four months to be served in county jail and with a promise 

that the court would reduce the offense to a misdemeanor under 

Penal Code section 17 after defendant successfully completed one 

year of probation.  (CT 148-156, 178; 2 RT 303-307; 3 RT 605-608.)  

It also granted a certificate of probable cause pursuant to Penal 

Code section 1237.5, allowing defendant to appeal the court’s 

demurrer ruling despite entering a plea.  (CT 193; 2 RT 305; see 

Cal. Rules of Court, rule 8.304(b).)   

                                         
13 Because the California Constitution’s free speech 

guarantee is generally consistent with its federal counterpart 
(see, e.g., Keenan v. Superior Court (2002) 27 Cal.4th 413, 436), 
and because defendant has not raised any separate arguments 
under the state provision, this brief refers for simplicity to the 
“First Amendment” to describe both federal and state free speech 
rights. 
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The Court of Appeal reversed.  It agreed with the superior 

court’s rejection of defendant’s vagueness challenge (see opn. 8-13) 

but held that section 2076 is “facially” invalid under the First 

Amendment (opn. 32).14   Applying “the intermediate level of 

review [for] commercial speech” (opn. 32), the court determined 

that section 2076 fails to “directly and materially advance[] the 

state’s substantial interests (opn. 30-31).  The court focused on 

the State’s interest in preventing “unlawful, predatory 

solicitation of arrestees” (opn. 29), concluding that section 2076’s 

insider-tipping ban “might,” at most, “indirectly deter” such 

solicitation (opn. 32).  The court did not consider whether the 

regulation advances other important state interests.  (See opn. 

28-32.)  Nor did the court find it “[]necessary to resolve 

defendant’s First Amendment overbreadth claim.”  (Opn. 32.)  

“Facial invalidation of the regulation” under intermediate 

scrutiny, the court held, “requires the reversal of defendant’s 

conviction.”  (Ibid.)  

 Justice Grover dissented.  In her view, the majority failed to 

consider the State’s “substantial interest” in “prevent[ing] unfair 

competition among licensed bail agents.”  (Dis. opn. 4.)  Section 

2076 directly serves that interest, the dissent explained, by 

“restricting bail licensees’ access to . . . insider information” that 

“facilitate[s] wholesale identification of people with imminent bail 

needs.”  (Ibid.)  Justice Grover would have accepted the People’s 

                                         
14 Defendant did not pursue her separation of powers 

challenge on appeal.  (Opn. 2.)   
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argument that, “by ‘preventing bail agents from obtaining arrest 

information from third parties inside the criminal justice 

system,’” the regulation “‘prevents bond agents who have these 

insider arrangements from gaining an unfair competitive 

advantage over licensees who are not engaged in this type of 

practice.’”  (Dis. opn. 3-4.)   

The dissent also stressed that section 2076 imposes, at most, 

a modest “restriction on constitutionally protected speech.”  (Dis. 

opn. 5.)  It “pertains only to bail agents and reaches only 

information identifying potential clients to the bail licensee.”  

(Dis. opn. 2.)  The regulation does not prohibit bail agents from 

requesting information “regarding persons already known to and 

identified by a bail agent.”  (Dis. opn. 4.)  Nor does it otherwise 

“restrain a bail agent’s lawful communications with an arrestee, 

incarcerated or otherwise.”  (Dis. opn. 5.)  For these reasons, 

Justice Grover would have “also reach[ed] and reject[ed] 

defendant’s overbreadth challenge.”  (Ibid.)   

The People and the Department of Insurance filed a joint 

request with this Court seeking depublication of the Court of 

Appeal’s decision.  Shortly thereafter, the Court denied that 

request but granted plenary review of the case on its own motion.  

It directed the parties to address whether the Court of Appeal 

correctly declared section 2076 “unconstitutional on its face.” 

SUMMARY OF ARGUMENT 

The Court of Appeal erred by facially invaliding section 2076.  

Only one application of the regulation is implicated in this case: 

its prohibition of insider-tipping arrangements between bail bond 
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licensees and “person[s] incarcerated in a jail.”  That particular 

prohibition is the only portion of the regulation charged by the 

People’s criminal complaint against defendant.  And it easily 

satisfies the relevant standard of constitutional scrutiny—the 

rational basis standard governing First Amendment challenges to 

restrictions on communications with incarcerated persons.   

Under that standard, courts examine whether a regulator 

could rationally conclude that the restriction furthers legitimate 

penological interests.  While section 2076 was principally 

designed to address unfair, corrupt practices in the bail bond 

industry, a rational regulator could also conclude that its bar on 

insider-tipping arrangements with jail inmates contributes to 

sound, secure jail administration.  It does so by, among other 

things, barring inmates from personally profiting through 

relationships with commercial bail agents, eliminating any profit- 

or loyalty-motivated temptation for inmates to pressure recent 

arrestees to retain a certain bail bond firm, and helping to 

prevent the emergence of rivalries—and even violence—between 

inmates working for competing bail bond firms. 

Even if intermediate constitutional scrutiny applied, 

however, section 2076’s prohibition of insider-tipping 

arrangements with “person[s] incarcerated in a jail” would satisfy 

it.  Beyond serving legitimate penological ends, that prohibition 

directly advances the government’s substantial interest in 

promoting fair bail industry competition.  And its modest burden 

on First Amendment-protected rights goes no further than 

necessary in light of those interests.  As the dissenting justice 
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explained below, section 2076 does not entirely bar bail bond 

licensees from obtaining information about recent arrests.  

Licensees may, for example, field inquiries from concerned family 

members or friends interested in retaining the licensee on behalf 

of an arrested individual; they may file public records requests 

for arrest-related information; and they may turn to publicly 

available sources—such as news outlets or local law enforcement 

websites—to learn when new arrestees are booked into jail.  The 

one thing licensees may not do under section 2076 is enter into 

an arrangement or understanding with an insider—such as a jail 

inmate—to obtain nonpublic tips about new arrestees in an effort 

to gain an edge on the competition. 

The Court of Appeal did not limit its analysis to section 

2076’s prohibition on arrangements with “person[s] incarcerated 

in jail.”  It instead evaluated the constitutionality of the 

regulation in its entirety and struck it down in all applications.  

That was error.  It is well-established that courts are to limit 

their analysis to applications of a statute or regulation presented 

in the case at hand.  And while First Amendment overbreadth 

doctrine provides a limited exception to that rule—allowing 

challengers, in some circumstances, to seek facial invalidation of 

a provision on the ground that it may hypothetically be applied 

unconstitutionally in a substantial number of other cases not 

before the court—the Court of Appeal did not purport to rely on 

overbreadth doctrine here.  To the contrary, it expressly avoided 

reaching defendant’s overbreadth challenge.   
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In any event, defendant’s overbreadth challenge fails.  

Overbreadth doctrine is inapplicable in cases, like this one, 

involving commercial speech.  And even if the doctrine applied, 

defendant could not satisfy its demanding standard for facial 

invalidation.  Far from posing constitutional problems in a 

substantial number of cases, section 2076 advances compelling 

government interests in all or substantially all of its applications.  

For nearly 80 years, the regulation has helped the State deter 

and punish the kind of corrupt, anticompetitive bail bond 

industry practices that flourished at the beginning of the 20th 

century.  And it remains a relevant, vital component of the 

State’s regime for regulating the industry today.   

The Court should reverse the Court of Appeal’s facial 

invalidation of section 2076. 

ARGUMENT   

The People do not contest, for purposes of this case, that 

section 2076 implicates the First Amendment-protected rights of 

commercial bail agents.15  Any modest burden on those rights, 

however, is plainly justified.  As applied here, section 2076 

validly prohibits licensed bail bond agents from forming insider-

                                         
15 As a general matter, the First Amendment protects the 

right to speak, as well as the right to listen—that is, to obtain 
information from another.  (See generally Kleindienst v. Mandel 
(1972) 408 U.S. 753, 762-765; cf. Sorrell v. IMS Health Inc. (2011) 
564 U.S. 552, 567-569.)  Here, defendant asserts a First 
Amendment right to obtain arrest-related information from jail 
inmates through section 2076-prohibited insider-tipping 
arrangements.   
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tipping arrangements with jail inmates.  And while no other 

applications are properly presented, section 2076 is valid in all or 

substantially all applications—and certainly not unconstitutional 

in so many applications as to justify facial invalidation.   

I. SECTION 2076 COMPORTS WITH THE FIRST 
AMENDMENT AS APPLIED TO INSIDER-TIPPING 
ARRANGEMENTS WITH JAIL INMATES 

The People’s criminal complaint alleges, and defendant 

pleaded no contest to, a violation of one specific portion of section 

2076: its prohibition of arrangements with “person[s] 

incarcerated in a jail” to “inform or notify” a bail bond licensee 

when new arrestees are booked into jail.  (CT 2-4, 148-156.)  In 

this case, then, any request for “as-applied” relief should focus on 

the constitutionality of that portion of the regulation alone.  

Under the rational basis standard for reviewing the validity of 

restrictions on communications with jail and prison inmates—or, 

indeed, under heightened, intermediate scrutiny—any such as-

applied challenge fails.16 

                                         
16 The People use “as-applied” to mean a constitutional 

challenge to the specific portion of section 2076 charged in the 
criminal complaint: the prohibition of insider-tipping 
arrangements with “person[s] incarcerated in a jail.”  This Court 
has not adopted a specific “label” for such challenges, which have 
“characteristics of both” as-applied and facial challenges.  
(Mathews v. Becerra (2019) 8 Cal.5th 756, 768, internal quotation 
marks omitted.)  Like classic as-applied challenges, such 
challenges do not “seek to strike [a statute or regulation] in all its 
applications.”  (Ibid.)  Like facial challenges, this type of 
challenge alleges constitutional defects in “the text of [a] measure 
itself, not its application to the particular circumstances of an 

(continued…) 



 

38 
 

A. As applied here, section 2076 satisfies the 
rational basis standard governing 
constitutional challenges in the jail and 
prison context 

1. Restrictions on communications with 
incarcerated persons are constitutionally 
valid so long as they rationally relate to 
legitimate penological interests 

The First Amendment allows the government to restrict 

communications between jail inmates and noninmates so long as 

such restrictions “rationally relate[]” to “legitimate penological 

interests.”  (Thornburgh v. Abbott (1989) 490 U.S. 401, 413, 414, 

internal quotation marks omitted.)  Under this standard—often 

called the “Turner standard” (see generally Turner v. Safley (1987) 

482 U.S. 78)—the government “need not make . . . a showing” 

that its restriction “in fact advances [the State’s] legitimate 

interests.”  (Thompson v. Dept. of Corrections (2001) 25 Cal.4th 

117, 133, internal quotation marks omitted.)  It is enough that 

the State’s “judgment was ‘rational’”—that is, that the State 

“might reasonably have thought that the policy would advance” 

legitimate penological interests.  (Ibid., italics omitted.) 

The Turner standard applies here.  While many cases 

applying the standard involve prisons, it also governs where, as 

here, a law or policy regulates conduct involving jail inmates.  

                                         
(…continued) 
individual.”  (Tobe v. City of Santa Ana (1995) 9 Cal.4th 1069, 
1084.)  Such challenges could thus be considered partial facial 
challenges, or class or category-based as-applied challenges. 
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(See, e.g., Florence v. Bd. of Chosen Freeholders of County of 

Burlington (2012) 566 U.S. 318, 330; Bell v. Wolfish (1979) 441 

U.S. 520, 546; County of Nevada v. Superior Court (2015) 236 

Cal.App.4th 1001, 1009, and fn. 2.)  The Turner standard also 

applies whether the challenger is herself an inmate or instead, as 

here, a noninmate who seeks to correspond or otherwise interact 

with an inmate.  In Thornburgh, supra, 490 U.S. at p. 411, fn. 9, 

for example, the high court addressed a First Amendment 

challenge by “nonprisoner[]” publishers to restrictions barring 

inmates from receiving certain publications while incarcerated.  

The Court applied Turner, explaining that it would be improper 

“to focus . . . on the identity of the individuals whose rights 

allegedly have been infringed” because restrictions on inmate 

communications often “affect[] rights of prisoners and outsiders.”  

(Ibid., original italics.) 

It also makes no difference for purposes of applying Turner 

that section 2076 was promulgated by the Department of 

Insurance pursuant to the Bail Bond Regulatory Act, and does 

not focus exclusively on jails or prisons.  While many decisions 

applying Turner involve regulations devised by jail or prison 

administrators to address specific penological concerns (see, e.g., 

In re Jenkins (2010) 50 Cal.4th 1167, 1176), the same standard 

governs where, as here, a general law or policy adopted by 

another lawmaking body is applied in the jail or prison context.  

For example, in Massachusetts Prisoners Association Political 

Action Committee v. Acting Governor (2002) 435 Mass. 811, 813, 

the high court of Massachusetts addressed a prisoner’s First 
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Amendment challenge to a statute forbidding political 

fundraising in all public buildings.  The prisoner challenged 

application of the statute to political fundraising by incarcerated 

inmates in state correctional facilities.  (Id. at p. 816.)  In 

rejecting the challenge, the court applied the “deferential 

standard of review for constitutional challenges to prison 

regulations and policies” (id. at p. 820), concluding that the 

statute’s application was valid because it was “rationally related” 

to legitimate penological interests (id. at p. 821).17 

In applying the Turner standard, courts generally consider 

four closely related questions:  First, “is there a ‘valid, rational 

connection’” between the regulation and “the legitimate 

governmental interest put forward to justify it”?  (Beard v. Banks 

(2006) 548 U.S. 521, 529 (plurality opn).)  Second, “are there 

‘alternative means’” of expression that “remain open” to inmates?  

(Ibid.)  Third, “what ‘impact’ will ‘accommodation of the asserted 

constitutional right . . . have on guards and other inmates’”?  

(Ibid.)  And, fourth, are “‘ready alternatives’ for furthering the 

governmental interest available”?  (Ibid.; see also Thornburgh, 

supra, 490 U.S. at pp. 414-418.)  The “second, third, and fourth 

factors,” however, may “add little, one way or another, to the first 

                                         
17 See also Waterman v. Farmer (3d Cir. 1999) 183 F.3d 

208, 212 (applying Turner standard to statute adopted by State’s 
legislature, rather than a regulation adopted by prison or jail 
administrators); Amatel v. Reno (D.C. Cir. 1998) 156 F.3d 192, 
196, 202 (same for federal statute); Matthews v. Morales (5th Cir. 
1994) 23 F.3d 118, 119 (state statute); Craft v. Ahuja (9th Cir. 
2012) 475 Fed. Appx. 649, 650 (same). 
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factor’s basic logical rationale.”  (Banks, supra, 548 U.S. at p. 532 

(plurality opn.); see id. at pp. 541-542 (opn. of Thomas, J., conc. in 

the judgment) [similar].)  The ultimate question is whether the 

regulation in question bears a “reasonable relation” to legitimate 

penological interests.  (Id. at p. 533 (plurality opn.).) 

2. By barring insider-tipping arrangements 
with jail inmates, section 2076 rationally 
furthers legitimate penological interests 

As applied here, section 2076 satisfies the Turner standard.  

While section 2076 was principally designed to address 

corruption and unfair competition in the bail bond industry (see 

ante, pp. 27-28), California regulators “might reasonably have 

thought” (Thompson, supra, 25 Cal.4th at p. 133, italics omitted) 

that the regulation’s prohibition of insider-tipping arrangements 

with jail inmates would also promote sound, secure jail 

administration.  A regulator could rationally conclude, for 

example, that such insider arrangements are harmful because 

they generally involve the payment of money or something else of 

value to the inmate.18  This kind of dealmaking allows an inmate 

to effectively turn his or her incarceration into a profit-making 

enterprise, threatening to erode the deterrent and retributive 

                                         
18 Documented examples include deposits by a bail bond 

licensee into an inmate’s commissary account and gift packages 
sent to inmates.  (See, e.g., Lewis, Inside Santa Clara Jails, 
Predatory Bail Schemes Flourished for Years, KQED (Apr. 10, 
2017) <https://www.kqed.org/news/11393155/inside-santa-clara-
jails-predatory-bail-schemes-flourished-for-years> [as of June 29, 
2021].)   
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value of incarceration.  Indeed, many jails and prisons across the 

country appear to have made this very judgment, barring profit-

making arrangements between inmates and outsiders.  (See 

generally French v. Butterworth (1st Cir. 1980) 614 F.2d 23, 24 

[“a prisoner has no recognized right to conduct a business while 

incarcerated”]; cf. Johnson v. Avery (1969) 393 U.S. 483, 490 

[noting that the government may validly bar “jailhouse lawyers” 

from accepting payment or other “consideration” for their 

services].)19   

Reasonable regulators could also rationally conclude that 

for-profit arrangements between inmates and bail bond licensees 

compromise other important penological objectives.  Such 

arrangements could diminish an inmate’s incentive to participate 

in a detention facility’s work programs by offering the inmate 

alternative sources of income.  They may also lead to inmate 

rivalries—and even violence.  For example, a recent Santa Clara 

County investigation revealed that inmates working for one bail 

bond firm would take steps to retaliate against inmates working 
                                         

19 See, e.g., Cal. Code Regs. tit. 15, § 3024, subd. (a) 
(“Inmates shall not engage actively in a business or profession 
except as authorized by the institution head or as provided in 
Section 3104.  For the purpose of this section, a business is 
defined as any revenue generating or profit making activity.”); 
Merced County Sheriff’s Off., Corrections Bureau, Policy and 
Procedure Manual § 4.02 p. 2 <https://www.co.merced.ca.us/ 
DocumentCenter/View/22912/ Corrections-Policy-October-30-
2019> (as of June 29, 2021); Plumas County Sheriff’s Off., 
Corrections Div., Policy and Procedure Manual § 5.02 p. 2 
<https://plumascounty.us/DocumentCenter/ View/25146/Jail-
Policy-for-website> (as of June 29, 2021). 
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for competitors—including by taking measures “to get the 

[competitor] inmate ‘rolled out’ (kicked out of the dorm)” so that 

he would no longer be in a position to learn about new arrestees 

booked into the jail.  (Lewis, Inside Santa Clara Jails, Predatory 

Bail Schemes Flourished for Years, KQED (Apr. 10, 2017) 

internal quotation marks omitted.)20  An investigation in New 

Jersey uncovered similar practices—in particular, that 

“gangs . . . [were] being recruited for the purpose of bail referral.”  

(State of N.J., Com. of Investigation, Inside Out: Questionable 

and Abusive Practices in New Jersey’s Bail-Bond Industry (2014) 

pp. 12-13, internal quotation marks omitted.)21  “As you can 

imagine,” the report explained, “if one gang gets involved, and 

another comes in to compete, a gang war could ensue causing 

harm in the community.”  (Id. at p. 13, internal quotation marks 

omitted; see also Defendant’s Court of Appeal OBM (Dec. 17, 

2019) p. 29 [acknowledging that section 2076 “could be an effort 

to prevent some kind of cottage industry dealing with bail within 

the jail which could lead to conflict and ultimately violence”].) 

Relatedly, an influx of money from bail bond agents into a 

jail might empower one group or gang within the facility at the 

expense of others.  With profits from an insider-tipping scheme, 

inmates could afford to buy favors from other inmates and 

                                         
20 Available at <https://www.kqed.org/news/11393155/ 

inside-santa-clara-jails-predatory-bail-schemes-flourished-for-
years> (as of June  29, 2021). 

21 Available at <https://www.nj.gov/sci/pdf/BailReport 
Small.pdf> (as of June 29, 2021). 
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otherwise wield influence and gain allegiances.  In particular, 

where one inmate or a specific group of inmates control 

connections to, and the flow of proceeds from, a certain bail bond 

business, those inmates may be able to demand favors from other 

inmates who want to be cut in on the insider-tipping scheme.  

Given this power and profitmaking potential, inmates would 

have a significant incentive to protect their turf—potentially even 

through violence—to prevent rivals from taking over an insider-

tipping scheme.   

Nonmonetary forms of payment to inmates may also 

threaten significant harms.  In the Santa Clara investigation 

mentioned above, investigators discovered that one way bail bond 

agents would compensate inmates was by setting up “three-way 

calls”—calls in which the inmate first calls the agent, who then 

forwards the call to someone else.  (Inside Santa Clara Jails, 

Predatory Bail Schemes Flourished for Years, supra.)  Such calls 

not only allow inmates to avoid the charges levied by many jails 

on outgoing phone calls; they also provide a means for inmates to 

circumvent a facility’s restrictions on outgoing calls and “hid[e] 

the ultimate targets of their calls.”  (Ibid.)  Inmates may thus 

“use the free calls to intimidate witnesses,” “run other criminal 

activities from behind bars,” or contact a “domestic violence 

victim” in violation of a restraining order—all without leaving 

records for jail and law enforcement authorities to monitor and 

investigate.  (Ibid., internal quotation marks omitted.) 

Inmates recruited to tip-off bail agents may also develop 

loyalties to their bail-licensee patrons—and then act on those 
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loyalties by taking more active efforts to steer business toward a 

particular bail bond firm.  Such insider bail solicitation, 

commonly called “bail capping,” is one of the most coercive 

practices known in the bail industry today.  (See generally Inside 

Santa Clara Jails, Predatory Bail Schemes Flourished for Years, 

supra.)  One recent investigation revealed, for example, that, 

“[f]or years,” inmates had been “drum[ming] up business in the 

county’s jails,” creating a “predatory environment” in which 

“[f]irst-time inmates are especially vulnerable, because often 

they’re afraid and have little information.”  (Ibid.; see also post, 

pp. 55-56, and fn. 28-30; cf. Dolezal, 221 Cal.App.4th at pp. 175-

176.)  By eliminating a source of profit-motivated loyalty owed by 

inmates to particular bail bond businesses, section 2076 

rationally furthers the State’s objective of eliminating any 

temptation or incentive for inmates to engage in this coercive 

form of solicitation.  

Finally, the second, third, and fourth Turner factors 

discussed above (ante, pp. 40-41), likewise support the validity of 

section 2076’s application here.  Section 2076 provides both 

inmates and bail agents with ample “alternative means” of 

expression.  (Banks, supra, 548 U.S. at p. 532 (plurality opn).)  As 

the Court of Appeal recognized, the regulation merely “prevent[s] 

a bail licensee from” obtaining arrest-related information through 

one specific means: “entering an arrangement or 

understanding . . . to have such information channeled to [a] 

licensee” by a jail inmate or other insider.  (Opn. 22.)  And the 

regulation “reaches only information identifying potential clients 
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to the bail licensee.”  (Dis. opn. 2.)  It does not prohibit bail 

agents from requesting information “regarding persons already 

known to and identified by a bail agent.”  (Dis. opn. 4.)  Nor does 

it otherwise “restrain a bail agent’s lawful communications with 

an arrestee, incarcerated or otherwise.”  (Dis. opn. 5.)  Indeed, 

under section 2076, jail inmates remain free to engage in a “broad 

range” of expression on virtually any subject, with bail bond 

agents, fellow inmates, and others.   (Thornburgh, supra, 490 

U.S. at p. 418.)22   

As to the third and fourth factors, they “add little” to the 

rational grounds for the regulation discussed above:  The 

“resulting ‘impact’ would be negative” if inmates were allowed to 

form insider-tipping arrangements with bail bond agents because 

such arrangements threaten to compromise legitimate 

penological interests.  (Banks, supra, 548 U.S. at p. 532 (plurality 

opn.); Thornburgh, supra, 490 U.S. at p. 418 [similar]; Thompson, 

                                         
22 While the application of section 2076 “turn[s], to some 

extent, on [the] content” of what an inmate conveys to a bail bond 
agent pursuant to a prohibited arrangement or understanding 
(Thornburgh, supra, 490 U.S. at p. 415), that does not render the 
regulation suspect or invalid under the Turner standard (see id. 
at pp. 415-416).  Content-based restrictions are permissible in the 
jail or prison context when, as in this case, they rationally further 
legitimate penological interests and are “unrelated to the 
suppression of expression.”  (Id. at p. 415, internal quotation 
marks omitted.)  Like the content-based restriction upheld in 
Thornburgh, section 2076 in no way “invite[s]” jail officials and 
employees “to apply their own personal prejudices and opinions 
as standards for . . . censorship” of inmate expression.  (Id. at 
p. 416, fn. 14, internal quotation marks omitted.)  
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supra, 25 Cal.4th at p. 133 [similar].)  And there is no 

“alternative method of accommodating” a bail agent’s desire to 

rely on inmates for insider tips without inviting the myriad 

harms discussed above.  (Banks, supra, 548 U.S. at p. 532 

(plurality opn.), internal quotation marks omitted.)  Section 2076 

thus bears the requisite “rational connection” to legitimate 

penological interests.  (Id. at p. 529, internal quotation marks 

omitted.)  The Court should uphold its application in this case. 

B. Even if intermediate scrutiny applied, 
section 2076’s application here would satisfy 
that standard  

The Court of Appeal held that the People failed to show that 

the regulation “directly and materially advances the state’s 

substantial interests” (opn. 30-31) as required under 

intermediate, “heightened,” constitutional scrutiny (opn. 24).  As 

discussed, the appropriate standard of scrutiny is instead the 

rational basis standard that governs constitutional challenges to 

jail and prison regulations.  (Ante, pp. 38-41.)  But even if 

intermediate scrutiny applied, the regulation’s application to 

insider-tipping arrangements with “person[s] incarcerated in a 

jail” would satisfy that standard.23   
                                         

23 In the analysis that follows, the People address 
intermediate scrutiny as applied to the specific portion of section 
2076 alleged in this case.  Because other portions of the 
regulation—such as its prohibition of insider-tipping 
arrangements with “law enforcement officer[s]”—advance the 
same or similar government interests, the analysis that follows 
would also adequately justify those portions of the regulation, 
were they at issue here.  (See also post, pp. 60-62.) 
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1. Section 2076 directly advances 
substantial interests in promoting fair 
competition in the bail bond industry 

Where the government restricts commercial expression, 

intermediate scrutiny requires the State to demonstrate that “the 

asserted governmental interest is substantial,” as opposed to 

merely “rational” or “reasonable”; that the “regulation directly 

advances the governmental interest asserted”; and that “it is not 

more extensive than is necessary to serve that interest.”  (Central 

Hudson Gas & Electric Corp. v. Pub. Service Com. of N.Y. (1980) 

447 U.S. 557, 566; see also Delano Farms Co. v. Cal. Table Grape 

Com. (2018) 4 Cal.5th 1204, 1229, fn. 13.)24 

The Court of Appeal expressed no doubt about the State’s 

ability to satisfy the first and third Central Hudson criteria, and 

for good reason:  The government has powerful, “substantial” 

interests in promoting, not only the important penological 

objectives discussed above (ante, pp. 41-47), but also fair 

competition in the bail bond industry (see dis. opn. 4).  And 

section 2076’s prohibition of insider arrangements with jail 

inmates is no more “extensive than necessary” for serving those 
                                         

24 The Court of Appeal briefly questioned whether section 
2076 “regulates commercial speech.”  (Opn. 21; see opn. 21-24.)  It 
does.  Like the provision that this Court treated as a commercial 
speech regulation in Beeman v. Anthem Prescription Management, 
LLC (2013) 58 Cal.4th 329, 352, section 2076 “operates in a 
commercial setting,” “relate[s] to the economic interests” of those 
who work in that setting, and is “linked” to a broader commercial 
regulatory regime.  (See dis. opn. 2 [section 2076 “pertains only to 
bail agents and reaches only information identifying potential 
clients to the bail licensee”].) 
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interests.  Section 2076 merely “prevent[s] a bail licensee from 

entering an arrangement or understanding . . . to have such 

information channeled to [a] licensee” by an inmate or other 

insider.  (Opn. 22, italics omitted.)  It does not block a licensed 

bail agent from learning about recent arrests through other 

sources.  To the contrary, the regulation expressly recognizes that 

bail licensees may obtain such information from “public records.”  

(§ 2076.)  Many California law enforcement agencies and media 

outlets maintain publicly accessible websites that report the 

names of any individuals arrested within the previous 24 hours.  

(Ante, p. 28, and fns. 11-12; see Gov. Code, § 6254, subd. (f)(1).)  

Just like other members of the public, then, bail bond agents can 

obtain information about recent arrestees from these publicly 

available sources. 

The Court of Appeal focused on Central Hudson’s second 

prong, concluding that section 2076 fails to “‘directly advance[] . . . 

governmental interest[s].’”  (Opn. 16, quoting Central Hudson, 

supra, 447 U.S. at p. 566.)  As explained above, however, the 

regulation addresses the State’s need for sound, secure jail 

administration.  (Ante, pp. 41-47.)  That analysis suffices to show 

that the regulation “directly advances” important government 

interests for purposes of satisfying intermediate scrutiny.   

More fundamentally, as Justice Grover explained in dissent, 

section 2076 directly advances the State’s substantial interest in 

promoting “fair competition” in the bail bond industry.  (Dis. opn. 

3-4.)  It does so by barring insider arrangements “which facilitate 

the wholesale identification of people with imminent bail needs.”  
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(Dis. opn. 4.)  Under the regulation, bail bond agents must learn 

of bail needs from publicly available arrest reports—or instead 

from prospective customers themselves, or their attorneys or 

family members, when they reach out to engage a particular bail 

business—rather than from jail inmates or other insiders.   

In that way, section 2076 levels the playing field among bail 

bond licensees, requiring them to seek new business through 

legitimate forms of competition, such as price, scope, and quality 

of services, rather than through insider channels.25  Offering such 

legitimate benefits and services would be unnecessary—or at 

least offer a diminished competitive advantage—if a bail bond 

licensee could simply rely on insider tips about new arrestees.  

While state regulations block bail bond agents from soliciting 

such arrestees directly (see ante, p. 29; §§ 2079, 2079.1), they 

                                         
25 Bail bond businesses can legitimately attract customers 

by, among other things, providing discounts and “‘offer[ing] 
payment plans [that] make bail affordable.’”  (Lord, The Dog-Eat-
Dog Bail Industry, Criminal Law and Policy (Apr. 19, 2016) 
<https://crimlawandpolicy.wordpress.com/2016/04/19/ 
the-dog-eat-dog-bail-industry/#more-593> [as of June 29, 2021] 
[report based on numerous interviews with bail agents in Santa 
Clara County].)  They can also compete by offering various 
support services—for instance, by helping to enroll clients in 
“certain rehab services upon their release from jail” (ibid.), acting 
as an attentive “sounding board” for clients and their families 
during a vulnerable, difficult time (Page, Desperation and Service 
in the Bail Industry (2017) 16 Contexts 30, 34 
<https://tinyurl.com/jd4de5np> [as of June 29, 2021]), and by 
helping clients and their family members “understand and 
navigate” what can be “opaque, confusing legal processes” (id. at 
p. 33). 
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“may still solicit the arrestee’s attorney [or] family members” 

(Dolezal, supra, 221 Cal.App.4th at p. 173).  And there is a 

significant “first mover” advantage in the bail industry that 

would allow bail bond agents to exploit insider knowledge of an 

arrestee’s need for bail before it becomes publicly or generally 

available:  Because arrestees’ family members are often highly 

distressed and desperate for assistance (see Page, supra, pp. 30-

37; Gonzalez, Note, Consumer Protection for Criminal Defendants 

(2018) 106 Cal. L.Rev. 1379, 1420), they are liable to engage any 

business that reaches out to them directly.26   

Section 2076 thus operates in much the same way as other 

commonplace forms of regulation restricting the ability of 

individuals and businesses to profit “through special, privileged 

access” to information, rather than “effort, ingenuity, [and] risk-

taking.”  (Kim, Insider Trading as Private Corruption (2014) 61 

UCLA L.Rev. 928, 966.)  State and federal insider-trading 

restrictions, for example, prohibit investors from relying on 

insider tips about corporate earnings and policies, rather than 

putting in the work of researching and analyzing market 

conditions, company performance metrics, and the like.  (See, e.g., 

United States v. O’Hagan (1997) 521 U.S. 642, 658-659; Friese v. 

Superior Court (2005) 134 Cal.App.4th 693, 703.)  And public-

                                         
26 See, e.g., Page, supra, pp. 30-31; cf. Page, Piehowski, & 

Soss, A Debt of Care (2019) 5 Russell Sage Found. J. of the Social 
Sciences 150, 157 <https://www.rsfjournal.org/ 
content/rsfjss/5/1/150.full.pdf> (as of June 29, 2021) (“close 
relations of the accused may feel tremendous pressure to co-sign 
a bail”).  
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sector procurement regulations forbid firms bidding for 

government contracts from relying on insider tips to gain 

advantages over competitors.  (See, e.g., 48 C.F.R. § 9.505(b).)  

These regulations reflect the commonsense judgment that it is a 

form of “cheating” to rely on insider information to gain a 

competitive advantage over others.  (Kim, supra, p. 967.)   

Indeed, such cheating is especially concerning in the bail 

bond context.  Bail bond agents are “an integral part of the 

criminal justice system.”  (Dolezal, supra, 221 Cal.App.4th at 

p. 174.)  The State thus has a profound “interest in regulating 

their work to make sure that they operate in a fair, honest and 

professional manner” and avoid tarnishing the credibility of the 

criminal justice system in the eyes of the public.  (Ibid.)27  

Because section 2076 directly advances that important 

government interest, its application here satisfies intermediate 

scrutiny.   

                                         
27 See also McDonough, supra, 13 Cal.2d at p. 746 (“it 

must . . . be said without hesitation” that “abuses have arisen or 
may arise” in the bail bond industry which “make it necessary or 
desirable that there be some public supervision of that business”); 
Bail: An Ancient Practice Reexamined (1961) 70 Yale L.J. 966, 
972; cf. Beeley, The Bail System in Chicago (1927) p. 42 
(describing the “demoralizing effect of the professional bondsman 
upon the administration of criminal justice”). 
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2. The Insurance Commissioner 
promulgated section 2076 in response to 
corrupt, unfair industry practices that 
continue to arise today 

In holding that section 2076 fails to satisfy intermediate 

scrutiny, the Court of Appeal reasoned that no “empirical data, 

history, or evidence . . . establish the efficacy of the regulation.”  

(Opn. 30-31, fn. 14.)  No such showing is required.  If the 

government had to furnish a “surfeit of background information” 

or “empirical data” to justify the validity of a regulation (Fla. Bar 

v. Went For It, Inc. (1995) 515 U.S. 618, 628), it would be 

exceptionally difficult for the State to defend the constitutionality 

of any new or innovative regulation, as empirical proof of efficacy 

is generally lacking when a regulation is first promulgated.  And 

even long after promulgation, it can be challenging to produce 

evidence proving efficacy with any scientific degree of certainty.  

(Cf. Williams-Yulee v. Fla. Bar (2015) 575 U.S. 433, 444 

[“dispel[ling] the notion that strict scrutiny is ‘strict in theory, 

but fatal in fact’”].)   

The U.S. Supreme Court has accordingly recognized that, 

“even . . . in a case applying strict scrutiny,” the government may 

“justify restrictions based solely on . . . ‘simple common sense.’”  

(Fla. Bar, supra, 515 U.S. at p. 628, quoting Burson v. Freeman 

(1992) 504 U.S. 191, 211.)  And as explained above, the 

justifications for section 2076 are a matter of simple common 

sense:  The “regulation prohibits arrangements which facilitate 

the wholesale identification of people with imminent bail needs”; 

“[b]y restricting bail licensees’ access to that insider information, 
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the regulation directly prevents unfair competition among 

licensed bail agents.”  (Dis. opn. 4; see also ante, pp. 41-47 

[discussing how the regulation also serves important interests in 

sound, secure jail administration].) 

In any event, there is no shortage of historical evidence 

demonstrating that insider-tipping arrangements in the bail bond 

industry yield significant harms.  Prior to promulgation of section 

2076 and other state regulations of the industry, corrupt and 

anticompetitive practices flourished.  In early 20th century San 

Francisco, for example, McDonough Brothers “monopolized the 

bail bond business” in the city through reliance on the very 

practice that section 2076 now forbids.  (Barnes, supra, p. 145; 

see also ante, pp. 20-24)  Many Southern California bail bond 

agents engaged in similar practices.  (Ante, pp. 25-26, and fn. 9.)  

The Insurance Commissioner’s investigation of these practices 

provided the impetus for promulgation of comprehensive bail 

bond industry regulations, including section 2076.  (Ante, pp. 26-

28.)  Thus, far from a regulatory reaction to hypothetical, 

unproven concerns, section 2076 was devised in direct response to 

demonstrated, real-world harms.   

Since that time, the regulation has directly contributed—

and continues to contribute—to the State’s efforts to police and 

punish unfair industry practices.  In Nardoni v. McConnell (1957) 

48 Cal.2d 500, 504, for example, this Court upheld the revocation 

of several bail bond agents’ licenses based on evidence that they 

had entered into an “‘arrangement’ or conspiracy” with an insider 

(there, a “certain police officer”) to provide insider tips about new 
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arrestees that the agents would then use “in contacting relatives 

of the arrestees and arranging for the prisoners’ release on bail.”  

More recently, section 2076 played an important role in the 

“largest enforcement action ever” of state bail bond industry 

regulations.28  In 2015, after obtaining and “combing through 

thousands of recorded phone calls” between bail agents and 

inmates at Santa Clara jail facilities, investigators discovered 

“widespread” evidence that numerous bail licensees were 

violating a host of state regulations.  (Inside Santa Clara Jails, 

Predatory Bail Schemes Flourished for Years, supra.)  

Approximately “100,000 digital [call] recordings, and 50 witness 

and bail agent interviews” revealed, among other things, 

“schemes by bail agents to scoop business away from competitors 

by rewarding jail inmates . . . [for] providing information about 

newly booked individuals in the jails.”  (Dept. of Insurance, 

Recommendations for California’s Bail System (Feb. 2018) p. 6.)29  

The “Santa Clara District Attorney’s office and the Santa Clara 

                                         
28 Dept. of Insurance, Release, South Bay Bail Agents 

Targeted in Law Enforcement Sweep (Sept. 9, 2015) 
<http://www.insurance.ca.gov/0400-news/0100-press-
releases/archives/release083-15.cfm> (as of June 29, 2021).   

29 Available at <https://www.insurance.ca.gov/01-
consumers/170-bail-bonds/upload/CDI-Bail-Report-Final-2-8-18-
2.pdf> (as of June 29, 2021); see also CT 55 [listing cases brought 
as a result of this investigation]; County of Santa Clara, Bail and 
Release Work Group, Final Consensus Report on Optimal 
Pretrial Justice (2016) pp. 41-42 <https://countyexec.sccgov.org/ 
sites/g/files/exjcpb621/files/final-consensus-report-on-optimal-
pretrial-justice.pdf> (as of June 29, 2021). 
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Sherriff’s office have since reported that due to this enforcement 

action, illegal activity in Santa Clara jails has significantly 

diminished.”  (Dept. of Insurance, Recommendations for 

California’s Bail System, supra, p. 6.)  Similar abuses have been 

reported in other parts of California, as well as in other States.30  

And as the Court of Appeal noted below, monopoly conditions can 

still arise in some of the State’s bail markets, where, for example, 

“one bail company has written nearly every bond at a jail.”  (Opn. 

29, citing Sen. Rules Com., Off. of Sen. Floor Analyses, 3d 

reading analysis of Assem. Bill No. 1694 (2003-2004 Reg. 

Sess.).)31 

                                         
30 See, e.g., Serna, Former LAPD Jailer Accused of Taking 

Bribes from Bail Bond Company Owners, L.A. Times (May 6, 
2016) <https://www.latimes.com/local/lanow/la-me-ln-former-
lapd-jailer-accused-taking-bribes-20160506-story.html> (as of 
June 29, 2021); County of San Bernardino, Grand Jury Final 
Report, Bail Solicitation of Inmates at County Detention 
Facilities (2012-2013) pp. 73-75 <https://wp.sbcounty.gov/ 
grandjury/wp-content/uploads/sites/15/2017/10/ 
Grand_Jury_Final_Report_002.pdf> (as of June 29, 2021); State 
of N.J., Com. of Investigation, Inside Out: Questionable and 
Abusive Practices in New Jersey’s Bail-Bond Industry, supra, 
p. 13; Coolican, Minn. Commerce Department Seeks to Clean Up 
Bail Bond Industry With New Settlement, Minn. Star Tribune 
(Jan. 13, 2016) <https://www.star tribune.com/commerce-dept-
seeks-to-clean-up-bail-bond-industry-with-new-
settlement/365223301/> (as of June 29, 2021). 

31 See also Pretrial Detention Reform: Recommendations to 
the Chief Justice, supra, p. 42 (discussing the “number and 
seriousness of bail complaints” received by the Department of 
Insurance in recent years). 
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Section 2076 thus continues to have an essential role to play, 

prohibiting bail bond licensees from leveraging insider 

connections for a competitive edge.  There is no constitutional 

infirmity in application of the regulation here.    

II. THE COURT OF APPEAL ERRED BY ADDRESSING 
APPLICATIONS OF SECTION 2076 NOT PRESENTED IN 
THIS CASE  

The Court of Appeal did not limit the scope of its analysis to 

section 2076’s prohibition of insider-tipping arrangements with 

“person[s] incarcerated in a jail.”  It instead held that the 

regulation is “facially” unconstitutional, requiring “invalidation” 

of the regulation in all applications.  (Opn. 32.)  That was error.  

The court disregarded the well-established rule that 

constitutional challenges should be limited to a statute or 

regulation’s application in the case at hand; courts are not to 

address the constitutionality of a provision’s “potential 

application to other, differently situated individuals” not before 

the court.  (People v. Buza (2018) 4 Cal.5th 658, 675.)  As the U.S. 

Supreme Court has explained, “[a]lthough passing on the validity 

of a law wholesale may be efficient in the abstract, any gain is 

often offset by losing the lessons taught by the particular.”  

(Sabri v. United States (2004) 541 U.S. 600, 608-609; see 

generally Yazoo & M.V.R. Co. v. Jackson Vinegar Co. (1912) 226 

U.S. 217, 220.) 

This Court has consistently adhered to that rule in 

numerous constitutional contexts.  In Buza, for example, the 

Court refused to consider a Fourth Amendment challenge to a 

DNA collection law on the grounds that it was invalid as applied 
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to those arrested for committing offenses that are not 

“particularly serious or violent.”  (4 Cal.5th at p. 675.)  The 

challenger in that case, the Court emphasized, was arrested for 

an offense “classified as a ‘serious felony’ under California law.”  

(Ibid.)  Similarly, in Today’s Fresh Start, Inc. v. L.A. County 

Office of Education (2013) 57 Cal.4th 197, 205, 218-219, the 

Court entertained a due process challenge to a statute addressing 

revocation of charter school licenses.  While the same provision 

governed revocations by both “county offices of education” and 

“local school district[s],” the Court limited its analysis to the 

former because that was the only type of revocation at issue.  (Id. 

at p. 219, fn. 10; see also, e.g., Mathews v. Becerra (2019) 8 

Cal.5th 756, 768 [“declin[ing] to address” a privacy-rights 

challenge “as applied” to circumstances “not allege[d]” in the 

case].) 

To be sure, First Amendment overbreadth doctrine provides 

a “limited exception[]” to the ordinary rule barring consideration 

of circumstances not before the court.  (Buza, supra, 4 Cal.5th at 

p. 675.)  It allows litigants to challenge a statute on its face, “not 

because their own rights of free expression are violated, but 

because the very existence of an overbroad statute may cause 

others not before the court to refrain from constitutionally 

protected expression.”  (In re M.S. (1995) 10 Cal.4th 698, 709; see 

Isserles, Overcoming Overbreadth: Facial Challenges & the Valid 

Rule Requirement (1998) 48 Am. U. L.Rev. 359, 365-371, 382-385.)  

In United States v. Stevens (2010) 559 U.S. 460, 464, for example, 

the high court facially invalidated a statute criminalizing the 
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dissemination of “depictions of animal cruelty”—not because the 

Court had any doubt about the constitutionality of criminalizing 

the defendant’s distribution of dogfighting videos, but because 

the provision was drafted too broadly, criminalizing many forms 

of legitimate, constitutionally protected expression disseminated 

by other individuals not before the Court (such as “hunting 

magazines and videos”).  (Id. at p. 482.) 

Here, however, the Court of Appeal did not apply 

overbreadth doctrine.  It expressly found it “unnecessary to 

resolve defendant’s First Amendment overbreadth claim.”  (Opn. 

32.)  And that claim would fail in any event.  Facial invalidation 

on overbreadth grounds is “strong medicine” (People v. Toledo 

(2001) 26 Cal.4th 221, 234); it “is not casually employed” (L.A. 

Police Dept. v. United Reporting Publishing Corp. (1999) 528 U.S. 

32, 39).  In particular, overbreadth doctrine is inapplicable in 

commercial speech cases because commercial expression is “more 

hardy, less likely to be ‘chilled,’ and not in need of surrogate 

litigators.”  (Bd. of Trustees of State Univ. of N.Y. v. Fox (1989) 

492 U.S. 469, 481; see Leoni v. State Bar (1985) 39 Cal.3d 609, 

622, fn. 11; Goldin v. Pub. Utilities Com. (1979) 23 Cal.3d 638, 

660, and fn. 9.)  Because this is a commercial speech case (ante, 

p. 48, fn. 24), defendant may not seek facial invalidation on 

overbreadth grounds.   

An additional limitation on overbreadth doctrine, relevant 

here, is that a challenger may argue only that the particular 

portion of a statute or regulation applied in his or her case is 

overbroad.  In Colten v. Kentucky (1972) 407 U.S. 104, 108, 111, 
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fn. 3, for example, the Court entertained an overbreadth 

challenge to one portion of Kentucky’s disorderly conduct 

statute—the portion prohibiting failure “to comply with a lawful 

order of the police.”  But it refused to consider an overbreadth 

challenge to other portions of the provision prohibiting different 

types of disorderly conduct not alleged in the case—“such as 

those that prohibit the making of an ‘unreasonable noise’ and the 

use of ‘abusive or obscene language.’”  (Id. at p. 111, fn. 3.)  Thus, 

even if overbreadth doctrine applied in commercial speech cases, 

defendant could at most challenge the portion of section 2076 

alleged by the criminal complaint in this case: the regulation’s 

prohibition of insider-tipping arrangements with “person[s] 

incarcerated in a jail.”  (See also ante, pp. 37-38, fn. 16.) 

In any event, the overbreadth standard is demanding, 

requiring a challenger to show that, “measured in relation to a 

statute’s constitutionally permissible sweep, the overbreadth of a 

statute is not only real, but substantial as well.”  (Toledo, supra, 

26 Cal.4th at p. 234, internal quotation marks and alterations 

omitted.)  Defendant cannot satisfy that exacting standard.  

Section 2076 “directly advances [substantial] governmental 

interests” in all or substantially all of its applications.  (Central 

Hudson, supra, 447 U.S. at p. 566.)  It is certainly not invalid in 

so many applications as to render it facially unconstitutional on 

overbreadth grounds. 

First and foremost, section 2076 promotes fair competition in 

the bail bond industry—not just as applied to insider-tipping 

arrangements with incarcerated persons, as alleged by the 
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criminal complaint in this case, but also as applied to the other 

types of insider arrangements barred by the regulation.  Section 

2076, for example, prohibits insider arrangements with “law 

enforcement officer[s],” such as jail officials and police officers.  

Like jail inmates, these public officials are often in a position to 

find out when new arrestees are booked into jail.  (See, e.g., 

Nardoni, supra, 48 Cal.2d at p. 504.)  By sharing that 

information with a bail bond licensee, the insider gives the 

licensee the same kind of unfair advantage he or she can obtain 

through similar arrangements with jail inmates.32 

Section 2076 also advances other important government 

interests.  Among other things, it addresses the problem of public 

corruption and helps to eliminate sources of conflicts of interest.  

By prohibiting bail bond agents from paying off “law enforcement 

officer[s]” for insider information, the regulation directly 

proscribes a species of bribery:  the exchange of a “quid” in the 

form of compensation, favors, or other things of value from a bail 

bond agent, for a “quo” in the form of valuable, insider 

                                         
32 The same competitive harm may also flow from insider 

arrangements with “newspaper employee[s],” employees of a 
“messenger service,” or “any other persons” in a position to 
possess inside information about new arrestees in need of bail 
services.  (§ 2076.)  Historically, for example, law enforcement 
agencies have reported information about recently conducted 
arrests to newspapers and other media outlets.  (See County of 
Los Angeles, supra, 18 Cal.App.4th at pp. 598-599.)  With 
advance, nonpublic information about recent arrests, employees 
at such outlets would be in a position to unfairly tip-off bail bond 
agents about potential new customers. 
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information to which the agent’s competitors lack access.33  The 

government, of course, has a profound interest in outlawing and 

punishing public corruption, which risks “erod[ing] to a 

disastrous extent” the public’s “confidence” in government.  (U.S. 

Civil Service Com. v. Nat. Assn. of Letter Carriers, AFL-CIO 

(1973) 413 U.S. 548, 565.)  Indeed, it is “essential that the public 

have absolute confidence in the integrity and impartiality of our 

system of criminal justice.”  (People v. Rhodes (1974) 12 Cal.3d 

180, 185.)  And by prohibiting corrupt arrangements between bail 

bond agents and law enforcement officials, section 2076 operates 

directly to ensure that such officials are not biased in favor of a 

particular bail firm—a conflict of interest that may, consciously 

or unconsciously, lead an official to recommend or refer an 

arrestee to that firm out of loyalty or financial benefit, rather 

than merit.34   

Defendant argued below that section 2076 is overbroad 

because it reaches “a substantial amount of speech” that is “not 

intended to be suppressed.”  (Defendant’s Court of Appeal OBM 

(Dec. 17, 2019) p. 26.)  She asserted, in particular, that the 

                                         
33 Cf. Gov. Code, § 1098 (making it a crime for a “public 

officer” to “disclose[] for pecuniary gain, to any other person, 
confidential information acquired by him or her in the course of 
his or her official duties”). 

34 See generally Fair Political Practices Com., Recognizing 
Conflicts of Interest (Aug. 2015) pp. 1-10, 12-13 
<https://www.fppc.ca.gov/content/dam/fppc/NS-
Documents/LegalDiv/Conflicts%20of%20Interest/Conflicts-Guide-
August-2015-Jan-2016-Edits.pdf> (as of June 30, 2021). 
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regulation “prohibits licensees from asking anyone about 

anything relating to criminal complaints, arrests, or ‘any 

information pertaining’ to them”—even if the licensee asks “out of 

simple curiosity.”  (Ibid.; see also CT 33 [similar].)  As the Court 

of Appeal explained in rejecting defendant’s vagueness-related 

arguments, however, defendant “misreads section 2076.”  (Opn. 

22.)  “The section is aimed at preventing a bail licensee from 

entering an arrangement or understanding with another to have 

[arrest-related] information channeled to [the] licensee.”  (Ibid., 

italics omitted.)  “Contrary to defendant’s assertion,” section 2076 

does not “prohibit bail licensees from merely asking ‘about 

newsworthy arrests or complaints out of simple curiosity.’”  (Ibid.)  

It instead prohibits licensees from obtaining arrest-related 

information through one specific means:  an insider 

“arrangement or understanding” that “facilitate[s] the wholesale 

identification of people with imminent bail needs.”  (Dis. opn. 4.)  

That modest restriction on First Amendment-protected activity 

goes no further than necessary to “prevent[] unfair competition 

among licensed bail agents.”  (Ibid.; see ante, pp. 45-46, 48-49; cf. 

People v. Harrison (2013) 57 Cal.4th 1211, 1228 [“a statute must 

be construed, if reasonably possible, in a manner that avoids a 

serious constitutional question”].)35 

                                         
35 Defendant also argued below that section 2076 is 

overbroad because the “regulation forbids the entry into an 
arrangement or understanding ‘for any purpose.’”  (Court of 
Appeal RBM (July 8, 2020) p. 9.)  But as the dissent explained, 
“the phrase ‘for any purpose’ . . . prevent[s] a bail licensee from 
circumventing the regulation by assigning an ostensibly neutral 

(continued…) 
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Section 2076 is accordingly not overbroad or otherwise 

invalid.  It has served important government interests for 

decades and continues to play an important role in the State’s 

regulation of the bail bond industry.   

                                         
(…continued) 
purpose to a prohibited arrangement or understanding.”  (Dis. 
opn. 2.)  In other words, the phrase makes clear that the 
government need not prove that a bail bond agent acted with any 
particular “purpose” in violating section 2076. 
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CONCLUSION 

The Court should reverse the Court of Appeal’s judgment 

invalidating section 2076 on its face and restore to full operation 

this important, longstanding component of the State’s regime for 

regulating the bail bond industry. 
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ATTACHMENT 

Pursuant to California Rules of Court, rule 8.520(h), the 

People provide an attachment of Dept. of Insurance, Ruling No. 

21 (Dec. 1, 1941).  (See ante, p. 27.)  It is a “citable” material that 

may not be “readily accessible” to the Court or defendant.  

(California Rules of Court, rule 8.520(h).)  It does not exceed a 

“total of 10 pages.”  (Ibid.) 
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A, CAMiN!!-.;TI, JR, 
<!tulhed J. @l»nn 

Oln\t.etnnt EUGENE P. FAY 
INBUFIANC!!: COMMISSIONER CHIEF /ISSISTAIIT INSURANCE{ COMM ISSJONE~ 

_,.1 

STATE OF CAL.lFORNIA 

@ffke ll'f t~t 

lf nsuX'cttttt <!.tnm1nissinntX' 
417 MONTGOMERY STREET 

SAN FRANCISCO 

December 30, 1941 

Honorable Paul Peek 
Secretary ot State 
State Cs.pi tol 
Sacramento, California 

Dear Paul: 

(
-0 ,M, .,_'"'4 ~:~··· J "'' \ 
(J.v-~ (i.,_.il,, ~ /J.~J..-l '!, ( 19·~ \ 

·,. 

Pursuant to Chapter 628 of the Statutes of 1941 
(Pol. C. 721), we are enclosing herew:tth f'or filing 
by you, three original copies of Ruling No. 21 issued 
by this Department,Deoember 1, 1941, and in effect 
December 10, 1941. · 

We should appreciate b'eing furnished with evi-
. dence that .this filing has been ma.de with you in com­
pliance with law, and are enclosing a duplicate.copy 
of' this letter should you wis};t to endorse the f'act of' 
filing upon it and return it to us. 

SLWei' 
Encl. 

With best wishes f'or the New Year, I am 

Sincerely yours, 

A. CAMINETTI, JR. 
Inauran~ommiasioner 

By Y6f:_• 
1/ Sidney L. Weinstock 

Deputy 
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RULING NO. 21 

STATE OF CALIFORNIA 

DEPARTHENT OF' INSURANCE 

Pursuant to Section 1812 of the Insurance Code of the State 
of California, the fol.lowing rules and regulat:i.ons a1•e he1•eby 
promulgated to govern all persons licensed to soJ.icH, negotiate, 
execute, o~ deliver bail bonds, 

$!P~~BYa ~~ 
1. No bail agent or pet'r11 ttee sl1:all permit any person in 

his employ to execute or d0live1• a bail bond, 

2. No bail agent., bail permittee or bail solicitor shall 
pay or allow d:l.reotly or :\.ndi1~0otly any commission 01• other val­
uable oonsidePa:bion on a bail bond to other than a licensed ba;'i.1 
agent, bail permittee, or bail solicitor. · 

·3. No bail solicitor shall conduct a separate bail enter­
prise in his oym name or under a fictHious name or style, 

4, No bail agent, bail permittee, or bail solicitor shall 
be directly or indirectly connected with the administration of 
justice, a court of law, or any ;::mbl:i.c or• private law enforcing 
agency, 

5, No bail agent, bail permittee, or bail solicitor shall 
be so licensed unless he shall have reslded in the State of Cal­
ifornia for not less th.un one yea1• and in tho county of his r.•es­
idence for not :Less ·l:;hari 90 _days next preceding the date of his 
ap:;ilication, This provision shall not apply to renewal of exist­
ing licenses or removal from one county to another during a per­
iod oi' license. 

_· 6, Eve.ry bail agent, bail :pePmittee, and bail solicitor 
shall. possess an :i.dentificat:i.cm card in a form ap:i;n~oved by the 
Department of Insurance of the State of California, having there~ 
on 1:-is own photograph of raasonable 1ikene;rn, hi,9 thumbpl'ints, 
hh description and his signature. Identification card,,i shall 
not be t1•ansferable. 

7. No bail licensee sha.J.J. pemit any· person to use his 
:ldentlf;loation card for any purpoHe d:i.Pectly or indirectly re­
lating to a transaction of bail, 

8, Wh0nev0P a bail agent, bail permit tee or bail solicito.r 
shall solicit or negotiate bail said licensee shall upon request 
dj_splay tho ident;lfic,at,ion card to the person solloited or with 
whom negotiations are conductiid, 

9, No license·bopd of n bail agent or bail solicit~r re­
quired by Section l802(b)) qr 1803 of the Insurance Code of the 
State of Califo1'nia shall have as admitted s1.1r.:1ty insur0r tb.oreon 
the same. insurer for 1111hom said li·oensee is agan·b o.r' 5.s the em­
ployee of such agont, 
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10. Every bail licensee shall roport in writing any change 
made in his business address or his 11 esidenoe address to the Do-
1,artment of Insurance wi thj_n five U>) days after the making of. 
such ohanc;e, 

11, Every licensed bail agent or bail permittee shall file 
with the Department of Insurance, in writing, a statement of the 
maximum rate of premium to be charged by such licensee for var­
ious classe~ of bail bond ■ Any alteration or change in the basis 
of rate shall be filed with the Department of Insurance at least 
fj_ye (5) c1ays prior ·t;o the offoctive date thereof. Rates so filed 
with the Depa.rtment of Insur•ance shall, in the discretion of the 
Co1mnir1sioner, become public .records. 

12. No pe1•son ,shall at one. t.im0 be licensod as a bail solic­
itor on behalf of moro than ono omployer, 

13, No person shall at one. time be licensed as a bail per-. 
m:lttee and at the same time be licensed as a bail solicitor. 

14. No person shall at one time be licensed as a bail agent 
and at tho same timo be licensed as n bail solicitor, 

15, No bail solicitor shall directly o.r indirectly repre­
sent that he is or hes tho authority or powers of a bail agent 
or permitt00. 

16. No bail agent shall d:lrectly or :i.ndirectly represent 
that he is or has the nuthority or powers of & bail pormittea. 

17, No bail penni tte0 shall diroctly or lndirectly repre­
sent that ho is or has tho authority or powers of a bail agent. 

18, No bail agent, bail permitteo, or bail solicitor shall 
in any transaction of bail directly or indirectly misrepresent 
that he is or that he has the authorl ty or powers of a sure·ty 
insurer. 

Conduct of Bail Licensees 

19. · No b:111 agent or bail permitt0e shall directly or in­
directly pe~1it any parson on his boh~lf to solicit or negotiate 
in res::ieot to e.xocution o.r dolivo11 y of a bail bond or to execute 
or deliver u bail bond unless such person be licensed as provided 
in Article I, Chapter 7, Pa.rt 2, Division l of the Insur~nce Code. 
of the Stato of Californh1, T'he fo.ct that SE)rvices are rerrder'ed 
gratuitously or oihorwiso shall ~ot affect tho application of 
this rule. 

20, A b£'sil agent or bail permitteo may do business under 
not more than ono fictitious name or style p11 ovided: 

(a) 1rhat such flcti t ious name or style bas been prev­
iously approvod in writing by th0 Department of 
Insure.nee. 

(b) Th::::o.t such flctitio\Hl namo or style has bo0n prev­
iously recorded with the County Clork of tho county 
in which the business is located, 

(c) That such fictitious name or style does not tond to 
lnd:i.cato or :r.opri:J sont thn t tho liconseo is a bond:l.ng 
com!mny or D.n insurer. 

(d) That such fictitious name or style ahall not conflict 
with the name or style used by any othor bail liconsoe 
or by an Hdm:lttod insurer transacting surety insuro.nco 
in tho State of C:1.lifo1~n1a. 
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21. Wh0r0 two or mot'e bail liconsoos wish to jointly use tho 
sumo fict it lous name or style they shall first file with t;he De­
partment of Insuranc0 in writing a statoment of partnership or 
tHrnociation setting forth tho following: 

(a) The namo of tho partnorship 

(b) The character of th0 businoss 

(o) The location of the principal place of business 

( d) The name and place of 11 0s idonoe of 01i.ch member 
of the partnership, 

22, Ev0ry bail c.gont or bail pormi ttoo, o.nd every partn011 -

shlp or association consisting o.f bail agents or bo.il pormitt0os, 
doing business under a fictitious nrnno 011 style as approved in 
Rulos Two and Throo horoof shall inform tho Department of Insur­
anco in writing whenever thoro shall boa chango in any condition 
set forth in Rulo •rwo or Rule Throe horoaf, suoh notice shall be 
made within five days after tho mo..king of any such chango, 

23, No bail agont, bail permittoo, or bail solicitor shall 
in any manner directly or inJ.:i.rectly suggost to any person the 
nam,) 01' 1 or rocot1U110nd, any attorney 01' attorneys at law. Nothing 
contained in this rule shall prevent a bail licensee from follow­
ing any :procedure proscribed by the local Bar Associntion or the 
Stnte Bar of California. 

24, No bail agont 1 bail pormittoc, or bail solicitor shall 
prepare or make a pet:t tion far a writ of habeas corpus fo1', or on 
"behalf of, an arrestee or• in any manner directly or indi11 ectly 
assist in t;he ?reparation of a petition for, or otherwise aid in 
t;he securing of a writ of habeas corpus, Nothing contained in 
this rule shall prevent the posting of bail in conneotion with a 
writ of habeas corpus when done by a licensed agent or .licensed 
permittee, 

~25, No bail a3er1't, bi;1.il perm,lttee, or bail solicitor sl:1all 
solicit or negotiat;e for a bail bond except with: 

(a) The arrestee. 

(b) His attorney at law, 

(c) An adult member of the arresteeis family at the 
arresteers residence address, 

(d) Such other person as the arrestee shall specific­
ally au-thorize and design.ate in writing, 

26. No bail agent; bail permittee 1 or bail solicitol' shall 
solicit at the residence address o.f an arrestee between the hours 
of 12 o 1 olook midnight and 7 otclock A,M,, unless directly and 
specifically authorized to do so by the arrestee or his attorney 
at law. · 

27. No licensed bail agent, bail permittee, or bail solic­
itor shall solicit any other ~erson for a bail bond, in state 
prisons, county jails, city jails, city prisons, or other places 
of de tent ion of persons, police coui-t;s, justice's courts, munlcipal 
courts, superior courts, or in any other public institution. 

28. Every bail agent, bail permittee, or bail solicitor 
shall fully comply with the letter and the s,irit of any regula­
tion or ordinance issued by a proper publlc authority, governing 
t;he conduct of persons in or about state prisons, county jails, 
c:i.ty jails, city pr1.sons, or other places of detention of persons, 
po l:l.ce courts, just;ice 1 s courts, municipal courts, superior courts, 
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or in any public institu·l.lon or in any public place or upon any 
public street or highway. 

29, No bail agent, or bail solicitor shall require as a con" 
dition to the execution or delivery of a bail bond the waiver by 
a depositor of collateral of any right or rights said depositor 
might have or ·t;hereafter acquire in connection therewith as acainst 
the licensee's principal, 

30, ]!very bail agent I bail per•mittee or ball solicito1-> shall 
repor•t in writing· to the Depa:rtment of Insura1ic.e within ten days 
aftor tho service of process, the filins of any suit or action of 
lD.w against said baU agentJ.., bail pe1•mitte0, or bail solicitor, 
together with a statement of whether or not the action,·directly 
or indirectly, relates to ,or 'arises out of' a tr•ansaction of ·::iail, 

31. No bail agent or bail permitte,, shall havo in his employ 
at any time a person who is i1.ot of GOOd business re:,,utation and 
good general reputation, 

32, Every bail agent or bail pe~mittee shall file with tho 
Department of Insurance in writing a com1Jl0te list of all persons 
in his employ setting fo:i:ith briefly ·the duties of ea-ch, and the 
basis of compensation of each, · . 

33, Every bail agent or bail permittee slmll within fiye 
days qfter ·the hiring of each 0mploye0 op within five days after 
tha teI'lnination of employment of any employee notify the Depart-• 
ment of Insurance of the name and residence address of each su·ch 
person employed or terminated, Each termination notice shall con­
tain a full statement of' the l'EJaso.ns for the termination of' the 
0mployment. 

34. No bail licensee shall directly or indirectly send or 
cause to be sent or transmitted to himself or to any other person 
a fictitious cor!lll1unlcation authorizing s~id licenseo or any per­
son on his behalf to solicit or negotiate bail. No such ficti­
tious communication shall a·t any timo or in any manner be u1rnd 
cUrectly· 01• indirectly as an aid in rrncuring inform1.tion concern­
ing a ;,ierson confined in a jail or prison, or for tho purpose of 
visiting an arrestee in a prison, jail, or place of d{~tention, or 
otherwise. 

35, No bail agent, bail permittoe, or bail solicJ.tor shall 
in any b~il transaction charge to or collect from any person a 
sum of· money, direc.tly o.r indirectly, for any pm•pose, in addition 
to the premium on a bail bond except a charge for gua!'d or• other 
sorv:i.cus when ac·tually required and rendered, No service or gwu•d 
f:00 shall be charged for any part or the whole of the first twelve 
hours after release. of an arr-estcie, 

36, Every bail agent, bail pormittee, or bail solicitor 
shall filo with the Depar·t;ment of rnsur•ance in writing a schedule 
of tho basis.of all feos for guard or other sorvicos to be rend­
ered in connoctl.on with transactions of bail, Any alt0ration o:t> 
chango in the basis of charge shall be filed wit;h tho Department 
of Insu.rance at least fivo days prio.r to tho effective date there ... 
of. Rates so filod with the Dep&.rtmont of Insurance shall, in the 
discrot.ion of tho Commissionor, become public records, 

37. No bail agent, bail permittee, or bail solicitor shall 
for any purpo,90, directly 011 indirectly, enter into an arrangement 
of any kind with a law onf'orcemont officer, newspaper employee, 
mes sengor ,rnrvice or any of j_ ts omployoe s, a trusty in a jail, any 
othor person incarcerated in a jail, or with any other persons to 
inform o:r• notify any licensoo d1.1•0ctly or indfroctly of tho fact 
of nn arreist, or tho a.rrest of' any porson, his name or address, 
his personal or legal !'oprosontativo, his f.rlend or rolntivo, or 
D.hY otho:t> information :rolo.bing the:r•oto, 
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38. No ba:U. agent, bail ,ermittee, or bo.il soliaito1• sho.ll 
enter into any agreement ol' a1•ran6ement with :,.ny person, firm, 
corpoPation, or nssociation, which hos for its purpose the guar­
anteeing or assuring said 110rson, firm, corpor~1tion, or associf1~ 
tion, ln t~dvance of commission of any offense set forth as crimes 
ago.inst pt~blic decency and good morals in Part 2, 'ritle 9, Cha;i­
tei:•s VIII, IX, and X of the Pemtl Codt, thllt bail will be furn­
ished. to auoh person, firm, corporatlon or association, 01' any 
of its employees, agents, 0.1:1 vendetis when and if such person, 
:1'.':lrm, oor!:>011 at:l.on 1 e.1rnocia.tion or its employee, agent, or vendee 
is 0.1•:rested. 

39. No bail agent, bail permittee or bail solicHor shull 
disclose 01~ revonl nny inf'ormat,ion com:tng into his ::)ossession or 
to hi.'J knowledg,3 concerning u pend:!.ng arrest 011 the detention of' 
a person by a law enforcing. agency. 

40. Every bail agent, bail peiomittoo, and bail solicitor 
shall, at the time. of obto.inlng an a::;.i;_:,lication for a bail bond} 
deliver to the applicant, or ,arson nrranglng bail, a written 
statement signed by the licensee which shall set fort;h as sepnr­
nte item~ the following: 

( n) The amount charLsec1 as premium for the bui 1. bond, 

(b) The ar:wunt charged for guard ScH'Vices, rende.red or 
to be rendered, if nny, o.nd the period covered by 
such cha1•ge. 

(c) The amount chQrged for any special services rend­
ert1d or to be rendered, if any, and a sta t,ement of 
the n£d:;uro theroof. 

(d) The total of all amounts so charged, 

( e) rrhe amount of all money received on account and n 
statement of the -balance 1•0maining unpaid, if' any, 

41, Ever-y licf,rnrnd ball agent and l)ail pEirmittee is respons­
ible for violations of the p.rovi.sions of ·t;he rnaurnnce Code, and 
of thesE1 r'ules, committed by his employees and permitted by him. 

Records 

42. All forms and documents used in conn0ction with a trans­
action of ball, sh.nll have been u:ppPoved in writing by the Dopnrt­
ment of Insu1'1:mce of tlrn State of Califo1•nia. 

43. Every bail agent and bail pel:'mit'tee shall deliver, 01' 
cause to bo tlolivered, to e~ch and every dafandunt for whom re­
lease on bail has been socm·ed, or to hls .r.epi:>Bsentc.t;l.ve, a ·hrue 
copy of tho bail bond, or in lieu thereof o. oertificnte of bail 
on o. form np:)rovecl by the Department; of Insul'tmce o.t the time of 
thci execution thoreof, 

44. Ever-y bail bond issued by u surety insurer or an agent 
thereof, shall comply with the p1'ov:lsiom1 of Section 381 of the 
Insurance Code of the State o.f' Ca1iforn:tn and po.rticulurly such 
bail bond shall show tho cho.rge mnde as pr em:i.um thE!X'efor, 

45. Evor•y 1.m11 bond fr rrned by a bd.l pe.rmi Ur;o shall be 
numbered consecutivoly and sht(ll set forth a st;atemont of the 
,romium chu11 ged 1,horefor. 

46. No bail bond shnll be :lt.JsL10d excopt upon a full o.nd 
complute written app,licr,t :i.on ther6i'or. 
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4'7. Evory i,pplion tion for a bail bond shall be signed by 
l;he licensee acoeptinc; same and shall have rmdorsed the1•0on or 
nttached thereto a statement, in a forrn approved by the Depart·· 
iaent of Insui1anoe, setting forth full :lnf'ormation as to the 
source from which notice or knowledge leading to the solicita­
tlon or negotiation of bail was receivi�d. F'ull information shall 
include: 

(a) Pull name of th0 person su;::rp1ying the information.

(b) 'I'he address of such person,

(c) Connection or relation of such person to the arrestee,

(d) Where the application is received direct from the ar-
res·bee a statement of the manner in which the arrestee
comm.uni ca ted with U-10 bondsrc1an.

(e) Where the arrestee is one who has been previously
bailed, a statement of' the date, the charge, the
bond number covering the previous ar1° est,

(f) The date and tho time at which the application or
informat:i.on leading to the appLlcation was received.

48. Every bail agent and bail permittee shall keep complete
records of all business·done under authority of his license, or 
under the authority of the iicenae of any bail solicitor appoin­
ted under authority o.f.' htl.:l licsnso. Tl10se records shall be oi,en 
to inspection or e:x:aminatj_on by the Cornmission·er- at all times, 
nt the principal place of business of bhe licensee as designated 
in his license. Comnlete 11ecord of all business shall' include 
the following: 

·· 

(a) ,Name and address of the e.rrestefj,

(b) Date of tho arrest,

(c) Date of the ap�lication fov bail,

(d) Date of the execution of tho bail,

( e) The ·penal sum of bail.

(f) If surety bail, the name of the insurer.

( g) The bond numb01° .

(h) Amount of premium charged therefor.

(i) Amount of guard fees charged in connection therewith,

(j) Amount o.f spec:1.al service f00s charged in connection
th01°ewith,

(k) The date of' each and uvery colloc_tion of pr•emium or
guard f00 o.t' service charge feos,

( 1) A ·1,11ue copy of oach receipt for money, or other con.­
s ideration received, �s provided in Rule 40 haroQf ■ 

(m) 'rho full name and a.ddress of each and ev01° y person
dii:1ectly or indirectly paying, promising to pay, or
guai�antnoing tho paymon.t of, the whole or any part
of the premium, guard fees, or servico charges mada
in connection w:i.th a bail bond,
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(n) The name of any bail agent, bail perrnittee, or bail 
solicitor from whom the business is accepted or to 
whom commissions aro prom:lsod or paid in connection 
th0J:Tewith, 

(o) The amount; of oonm1is1c1lon promised or pa.id, 

(p) Name of any unlicensod parson who rccoived or was 
promlsod any portion of tho pror.1ium, guard foe, or 
service charges, or cor:1mlss:lons or is compensated 
in any manner dil'ectly or lndlroctly bocause of 
this transaction of bail, 

( q) Where a writ bond is issued tho namo of tho attor­
noy appearing thereon, 

(I') If an~r valuable considera;t:ton other than money is 
rocoivod clirGctly or ;l.ndlrectly as pPemium, guard 
fee or service charge or as any :Jart thereof, a 
full statom0nt of such conDldoration"and the c:tr­
cumstances attendant thereto, 

Tho forogoinf~ rul0 s and regulations aro of'footive Decembor 
10, 1941, 

Jl (::i..-:t~ ,.-t. J , t...e..z.·c:.;_·-;- , 
A, CAMINET'l'I, JR. ~ 
Insurance Co1wnission0r 

Dated December 1, 1941 
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