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ANSWER TO PETITION FOR REVIEW 

INTRODUCTION 

There is a fundamental difference between new cars and 

used cars.  Consumers understand that used cars are not the 

same as new cars just off the assembly line.  The California 

Legislature understands that too.  Thus, the Song-Beverly 

Consumer Warranty Act (the Act) (Civ. Code, § 1790 et seq.)  

provides different remedies for consumers of new and used 

vehicles: consumers of defective new cars may obtain full refunds 

or replacement cars from manufacturers, while consumers of 

defective used cars may obtain full refunds or replacement cars 

from retail sellers who warrant those cars. 

The Court of Appeal in this case also understands the 

difference between new and used cars and thus correctly 

reaffirmed that vehicles sold as used cars are not “new motor 

vehicles” under the Act.  The petition challenging that decision 

should be denied for three reasons. 

First, the petition involves no conflict in the law requiring 

this Court’s resolution.  The Court of Appeal’s decision—

consistent with the plain terms of the Act, the Legislature’s 

intent, and common sense—holds that a used vehicle sold as a 

used car is not a “new motor vehicle” under the Act.  That 

conclusion is correct and does not conflict with any other decision.  

Indeed, prior cases have consistently held that used cars with a 

remaining balance on their original warranties are not subject to 

the Act’s new car protections.  The opinion here merely extends 

this uniform line of authority to a set of new facts. 
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Second, the petition is based on the false premise that the 

opinion is a sea change in the law that will strip thousands of 

used car purchasers from lemon law remedies they have enjoyed 

for decades.  Consumers know the difference between new and 

used cars—and that information is prominently displayed on 

every sales contract.  In addition, as the opinion makes clear, 

purchasers of used vehicles can enforce their warranties without 

the enhanced remedies the Act provides to new car purchasers—

under the Act’s remedies for used vehicles and under the 

California Uniform Commercial Code.  Consumers who purchase 

used cars still under warranties provided by FCA (and other 

manufacturers who participate in certified arbitration programs) 

can also pursue warranty claims—at no cost—in proceedings 

where only decisions in their favor are binding.  Thus, used car 

purchasers will continue to have multiple ways to enforce their 

warranties.  

Third, this case does not present an issue of importance for 

resolution by this Court.  If petitioners’ arguments withstood 

analysis (they do not), there would soon enough be another 

appellate opinion disagreeing with the one in this case, and this 

Court could address any such conflict if and when it arises.  The 

petition posits a variety of scenarios beyond the fact pattern of 

this case to argue that confusion abounds.  But FCA anticipates 

that further percolation in the appellate courts will reveal a 

consensus that the opinion was correctly decided.  Simply put, a 

used truck sold at a used car dealership is not a “new motor 

vehicle” under the Act, so petitioners could not claim a full refund 
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or a brand new truck from the truck’s manufacturer.  The 

Legislature used clear, unambiguous language to set up a 

common-sense system in which used car purchasers have 

remedies against used car dealers, not against manufacturers.  

As the opinion recognizes, crafting that balance was a job for the 

Legislature, not the courts.  And, the same sensible distinction 

reached by the California Legislature (and the opinion) is 

embraced in nearly every state that has considered the issue.   

Thus, the petition should be denied.  

STATEMENT OF THE CASE 

Plaintiffs and petitioners Rodriguez and Arellano 

purchased a two-year-old Dodge truck from Pacific Auto Center, a 

used car dealership.  (Typed opn. 2, 16.)  The used truck had been 

driven over 55,000 miles, and thus the manufacturer’s basic 

warranty had expired, but the limited powertrain warranty had 

not.  (Typed opn. 2–3.)  After experiencing problems with the 

truck, petitioners sued FCA for violating Civil Code section 

1793.2, subdivision (d)(2),1 the refund-or-replace provision for 

“new motor vehicles.”  (Typed opn. 3.)   

FCA moved for summary judgment, arguing that the truck 

was not a “new motor vehicle” under the Act.  (Typed opn. 4.)  

There was no dispute that the used truck was sold from an 

unaffiliated, third-party-used-vehicle reseller who was not one of 

 
1  Further statutory references are to the Civil Code unless 
indicated. 
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FCA’s  representatives authorized to sell new vehicles, and no 

warranties were issued at the time of sale.  (Ibid.)  The trial 

judge granted summary judgment, agreeing with FCA that 

petitioners’ truck was not a “new motor vehicle” under the Act.  

(Ibid.)   

On appeal, petitioners argued that the trial court had 

misconstrued the term “new motor vehicle.”  Petitioners singled 

out the phrase “other motor vehicle sold with a manufacturer’s 

new car warranty” and argued that phrase includes a used car 

sold with some balance remaining on an express warranty from 

the manufacturer.  (Typed opn. 10.)   

The Court of Appeal rejected petitioners’ argument and 

affirmed.  (Typed opn. 3.)  Based on the placement and 

grammatical structure of the phrase “other motor vehicle sold 

with a manufacturer’s new car warranty” and the “broader 

context of the Act as a whole” (typed opn. 10–13), the Court of 

Appeal concluded that the phrase “unambiguously refers to cars 

that come with a new or full express warranty” (typed opn. 15).  

As the court explained, the phrase “function[s] as a catchall to 

ensure that manufacturers cannot evade liability under the Act 

by claiming a vehicle doesn’t qualify as new because the 

dealership hadn’t actually used it as a demonstrator,” such as a 

basically new car previously used by the manufacturer as a 

service loaner (typed opn. 12) or a car sold as a new car with a 

full new car warranty that the manufacturer later claimed had 

been previously sold (typed opn. 18).   
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The Court of Appeal further reasoned that, even if there 

were any ambiguity, “the Act’s legislative history would convince 

us the phrase refers to vehicles sold with full warranties” because 

the phrase was added to cover “ ‘dealer-owned vehicles and 

“demonstrator” vehicles sold with a manufacturer’s new car 

warranty,’ ” not “used” vehicles.  (Typed opn. 15.)   

The Court of Appeals also considered a long line of 

authority addressing the issue.  (See, e.g., typed opn. 16–17.)  In 

particular, the Court of Appeal found Jensen v. BMW of North 

America, Inc. (1995) 35 Cal.App.4th 112 (Jensen), “easily 

distinguishable” because in that case, the BMW-affiliated dealer 

told Ms. Jensen the car had only been used as a demonstrator 

and leased it as a new car with a full new car warranty.  (Typed 

opn. 16–17.)2  Though the Court of Appeal cautioned that Jensen 

“must be read in light of the facts then before the court,” it 

concluded that “Jensen was correctly decided.”  (Typed opn. 17.) 

Finally, the Court of Appeal emphasized that its opinion 

did not mean that buyers of used vehicles have no legal recourse, 

because they have refund-or-replace remedies under the Act 

 
2  The Court of Appeal’s opinion refers to the “full 
manufacturer’s warranty” that Ms. Jensen received (typed opn. 
18), referencing the full duration of the warranty, i.e., 36,000 
miles starting from the point of sale “on top of” the miles driven 
prior to the sale (Jensen, supra, 35 Cal.App.4th at p. 119).  This 
should not be confused with the distinction drawn in other 
contexts between “full” and “limited” warranties in terms of the 
scope of coverage those warranties provide.  (E.g., 15 U.S.C. § 
2304 [Magnuson Moss Act, discussed in the 5/25/2022 Letter by 
Anderson Law Requesting Depublication and 6/3/2022 Letter by 
Wirtz Law Requesting Depublication].)  
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against sellers and distributors who breach warranties on used 

products (typed opn. 7–8, 13–14) and Commercial Code remedies 

against manufacturers (typed opn. 19). 

Petitioners did not file a rehearing petition. 

LEGAL ARGUMENT 

I. There is no conflict of authority requiring resolution 
by this Court.  Rodriguez agrees with Jensen and 
other cases holding that used cars are not subject to 
the Act’s protections for new cars.  

The petition argues that review is warranted in order “to 

secure uniformity of decision.”  (PFR 22.)  Not so.   

Specifically, petitioners argue that the opinion “breaks 

with” Jensen, supra, 35 Cal.App.4th 112.  (PFR 10.)  But the 

opinion agrees with Jensen that buyers like Ms. Jensen—who 

received a full new car warranty direct from the manufacturer—

can demand that the manufacturer buy back that vehicle in the 

event it cannot be repaired under warranty.  (Typed opn. 16–18.)   

Distinguishing Jensen, the Court of Appeal explained that 

the Legislature set up a system in which manufacturers are 

responsible for replacing or repurchasing defective new consumer 

products (including “new motor vehicles”), while retail sellers and 

distributors who warrant used products are responsible for 

replacing or repurchasing used products that do not conform to 

those warranties.  (See typed opn. 6–8; see also §§ 1791, subd. (a), 

1793.2, subd. (d), 1795.5.)  The decision below leaves this well-

settled framework in place, allowing consumers of new vehicles 

like Jensen and used vehicles like Rodriguez to pursue Song-
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Beverly claims against the parties who warranted and sold them 

defective vehicles.   

Against this backdrop, it becomes clear why the Court of 

Appeal in Jensen held that the defendant manufacturer owed a 

repurchase obligation on the unusual facts before the court.  The 

manufacturer’s dealer told Ms. Jensen that the car she was 

leasing was essentially a new car, having been driven only as a 

dealer demonstrator, and the dealer leased the car “with a full 

manufacturer’s warranty issued by the manufacturer’s 

representative.”  (Typed opn. 18.)  Far from creating a split with 

Jensen, the opinion in this case expressly agrees with Jensen 

given the distinguishable facts in that case.  (Typed opn. 17 [“we 

think Jensen was correctly decided”].)  By contrast, petitioners 

were under no misimpression that the two-year-old car they 

bought with over 55,000 miles, and with no additional warranty 

issued specifically to them in connection with the sale, was “new.”   

Petitioners assert that FCA argued there was a split of 

authority.  (PFR 27.)  But as the opinion makes clear, there is no 

split of authority.  FCA argued below that Jensen’s legal 

reasoning relating to the balance of the original warranty was 

unpersuasive dicta that should not be applied on the facts here.  

(RB 15.)  In the alternative, FCA also argued that, if that 

reasoning was somehow essential to the outcome in Jensen (it 

was not), there was at least a “split of authority” on the issue.  

(See FCA’s Motion for Judicial Notice 7–8, filed 3/26/2021 in 

E073766.)  The Court of Appeal agreed that one aspect of 

Jensen’s legal reasoning was unpersuasive (typed opn. 18), but 
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did not conclude there was an irreconcilable conflict (typed opn. 

16–18).  Mere disagreement over legal reasoning does not create 

a conflict this Court must resolve “to secure uniformity of 

decision.”  (Cal. Rules of Court, rule 8.500(b)(1); see Morgan v. 

Mutual Ben. Life Ins. Co. (1911) 16 Cal.App. 85, 95 [where 

appellate court decision was correct for one valid reason, error of 

another reason did not justify Supreme Court review].)   

The Court of Appeal’s opinion does not stand alone.  It is 

telling that, in 27 years, no subsequent appellate decision has 

extended Jensen’s legal reasoning to cover facts like those in the 

present case.  To the contrary, there is a consistent line of cases 

finding that used car purchasers—who have a number of 

statutory, contractual, and common law remedies at their 

disposal—are not entitled to the special statutory repurchase 

remedy that manufacturers owe under the Act to purchasers of 

new motor vehicles.   

In Dagher v. Ford Motor Co. (2015) 238 Cal.App.4th 905, 

912 (Dagher), the plaintiff purchased a used truck still under the 

original warranty from a private party.  Dagher held the plaintiff 

had no claim against the manufacturer under the Act, which 

requires the purchase of a new product from a retail seller, 

because he was not a statutorily defined “buyer” from a 

statutorily defined “seller.”  (Id. at p. 924.)  Petitioners 

misconstrue Dagher as holding only that the Act’s refund-or-

replace provision against manufacturers does not apply to 

private-party sales.  (PFR 30.)  But Dagher also rejected the 

plaintiff’s argument that he could sue the manufacturer simply 
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because the sale resulted in the transfer of remaining balance of 

the original warranty (see Dagher, at pp. 911–912), explaining 

that the Act treats new and used vehicles differently (id. at p. 

921).  Dagher further emphasized that Jensen “must be read in 

light of the facts then before the court.”  (Typed opn. 17.)3   

Kiluk v. Mercedes-Benz USA, LLC (2019) 43 Cal.App.5th 

334, 340 & fn. 4 (Kiluk) similarly expressed reservations about 

Jensen’s reasoning on the “new motor vehicle” issue but also 

agreed with Jensen’s outcome.  (See typed opn. 18.)  In Kiluk, the 

manufacturer had “stepped into the role of a retailer” by 

“partnering with the dealership” “to sell used vehicles directly to 

the public by offering an express warranty as part of the sales 

package,” and thus could be sued under the Act’s provision for 

used vehicles, section 1795.5.  (Kiluk, at p. 340.)4  Evidence of the 

3  The additional cases cited by petitioners must also be 
considered based on their facts, and thus are unhelpful to their 
petition. (See PFR 11, fn. 3, citing R & B Auto Center, Inc. v. 
Farmers Group, Inc. (2006) 140 Cal.App.4th 327, 335, fn. 4, 347 
[in insurance coverage case relating to “lemon law coverage,” 
Jensen was irrelevant because record did not indicate whether 
the vehicle had a remaining balance on the warranty when 
purchased]; Leber v. DKD of Davis, Inc. (2015) 237 Cal.App.4th 
402, 408–409 [explaining that definition of “new motor vehicle” 
was “inapplicable” to claims against retail sellers]; PFR 11, fn. 4, 
citing Harrison v. Rexhall Industries, Inc. (Feb. 14, 2006, 
B175984) 2006 WL 330547, at pp. *7–*9 [nonpub. opn.] [“new 
motor vehicle” issue was irrelevant because “coach portion of a 
motor home is expressly excluded from the definition”].)   
4  One of the nonpublished decisions cited in the petition 
presents facts nearly identical to those in Kiluk, which likely 
explains why the “new motor vehicle” issue was neither raised 
nor decided.  (See PFR 11, fn. 4, citing Petrosian v. Mercedes-Benz 
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partnership and the terms of section 1795.5 would have been 

irrelevant under petitioners’ construction of the Act.   

Petitioners focus on two sentences in Kiluk to advance the 

theory that there is some conflict with Rodriguez.  (PFR 21.)  But 

Kiluk, like the Rodriguez opinion, concludes that used vehicles 

with balances remaining on original warranties cannot be “new” 

vehicles under the Act because such an interpretation would 

create serial implied warranty obligations, which the Act 

expressly prohibits.  (Kiluk, supra, 43 Cal.App.5th at 340, fn. 4.)  

Kiluk also states that some manufacturer duties under the Act 

continue posttransfer to a new owner (ibid.)—e.g., the 30-day 

repair obligation under section 1793.2, subdivision (b)—but that 

does not transform used cars into “new motor vehicles” as to 

which a special repurchase remedy applies.   

Petitioners dismiss the analysis in Dagher and Kiluk as 

“dicta” (PFR 27–28), arguing that the remainder of the original 

warranty in those cases was “not alone dispositive” (PFR 30; see 

PFR 28).  But the same is true in Jensen: the fact that Ms. 

Jensen’s car had a balance remaining on its warranty was not 

dispositive under the Act.  The fact that the car was sold as a new 

car with a new car warranty was dispositive.  (Typed opn. 16–18.)  

In any event, petitioners agree there is no conflict between 

Jensen, Dagher, and Kiluk, because “[n]either Kiluk nor Dagher 

holds that Jensen was incorrectly decided.”  (PFR 28.)  The same 

USA, LLC (Apr. 30, 2021, B299629) 2021 WL 1712641, at p. *1 
[nonpub. opn.] [manufacturer provided second express warranty 
upon sale of the certified preowned vehicle from affiliated 
dealership].) 
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logic applies to the Rodriguez opinion, which goes one step 

further and expressly concludes Jensen was correctly decided.   

Nunez v. FCA US LLC (2021) 61 Cal.App.5th 385, 389 

(Nunez), is yet another decision consistent with the opinion’s 

description of the basic framework of the Act: “Under the lemon 

law, only distributors and retail sellers, not manufacturers, are 

liable for breach of implied warranties in the sale of a used car 

where, as here, the manufacturer did not offer the used car for 

sale to the public.”   

Federal district court cases have reached the same 

conclusion.  In Johnson v. Nissan North America, Inc. (N.D.Cal. 

2017) 272 F.Supp.3d 1168, 1179 (Johnson), the court ruled that 

“[b]ecause the Song-Beverly Act does not create any obligation on 

behalf of Nissan, the original car manufacturer, with respect to 

used goods,” plaintiffs who purchased used vehicles sold by 

CarMax could not sue manufacturers under the Act.  In re 

MyFord Touch Consumer Litigation (N.D.Cal. 2018) 291 

F.Supp.3d 936, 949–950 agreed with the manufacturer that “used 

car purchasers do not have a claim under the Song-Beverly Act” 

to the specific remedies imposed on manufacturers in connection 

with “new motor vehicle” sales; such purchasers can assert claims 

against the retail seller or distributor, but not the manufacturer, 

unless the manufacturer was functionally the seller or distributor 

in the used car transaction.  In Victorino v. FCA US LLC 

(S.D.Cal. 2018) 326 F.R.D. 282, 300–301, the customer who 

bought a used car from a manufacturer’s “authorized dealership” 

could not pursue remedies against the manufacturer and was 
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limited to remedies against the seller, as there was no evidence 

the manufacturer partnered with the dealer in the used car sale 

so as to become the retail seller or distributor. 

Petitioners argue that cases consistent with the Rodriguez 

opinion regarding a manufacturer’s implied warranty obligations 

as to used vehicles under the Act—like Johnson and Nunez—are 

irrelevant.  (See PFR 29–32.)  They are highly relevant because 

the reason the plaintiffs in Johnson and Nunez could not pursue 

implied warranty claims against Nissan and FCA was that they 

had bought their cars used (albeit still under warranty), and 

their claims were thus subject to section 1795.5. (See Nunez, 

supra, 61 Cal.App.5th at p. 390, 399; Johnson, supra, 272 

F.Supp.3d at pp. 1172, 1178–1179.)  That section conditions a 

manufacturer’s (express and implied) statutory obligations on 

“used” vehicles on facts not present in Rodriguez:  the 

manufacturer owes a repurchase or replacement remedy only if it 

effectively acts as the seller in the used car purchase transaction.  

(See § 1795.5, subd. (a).)  The cases’ analysis of the provision 

specifically addressing used cars confirms that the provision 

addressing “new motor vehicles” does not apply to used cars.  

Petitioners attempt to manufacture a distinction to explain 

away the fact that their interpretation of “new motor vehicle” 

creates serial implied warranties, a result inherently in conflict 

with the Act’s one-year limitation on such warranties.  (See 

Kiluk, supra, 43 Cal.App.5th at 340, fn. 4; § 1791.1, subd. (c).) 

Petitioners argue that the definition of “new motor vehicle” 

applies only to a manufacturer’s express warranty obligations 
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under sections 1793.22 and 1793.2, not to its implied warranty 

obligations under other provisions of the Act that use the term 

“consumer goods,” not “new motor vehicle.”  (PFR 28–29; see § 

1792 [“every sale of consumer goods . . . shall be accompanied by 

the manufacturer’s and the retail seller’s implied warranty”].)  It 

would appear petitioners are thus conceding that the new motor 

vehicle repurchase remedy is unavailable for breach of implied 

warranties.  But whether they agree with that or not, they do not 

explain how a used car that fits within their definition of a “new 

motor vehicle” is not a “consumer good” under the Act.  (See 

§ 1791, subd. (a) [“ ‘Consumer goods’ means any new product”].)  

If petitioners were correct that used cars purchased with the 

remainder of the original owner’s warranty are “new motor 

vehicles” but not “consumer goods” under the Act, then 

purchasers of those “new motor vehicles” could not recover 

damages at all.  (See § 1794, subd. (a) [only buyers of “consumer 

goods” may sue under the Act].)  This result provides further 

evidence that petitioners’ interpretation collapses under serious 

scrutiny. 

In short, the Court of Appeal’s decision merely confirms a 

consistent line of authority holding that vehicles sold as used cars 

should be treated as such under the Act.   
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II. The opinion is not a sea change in the law that strips 
used car purchasers of breach of warranty remedies. 

A. Despite petitioners’ unsupported assertions, 
used cars have not been considered “new motor 
vehicles” for decades. 

Petitioners argue that the opinion “materially narrows the 

Act’s existing scope” (PFR 34), but that argument is premised on 

the assumption that everybody has understood for decades that 

all used cars with some balance remaining on their existing 

warranties are “new motor vehicles” under the Act.  That is false.  

There is no evidence that consumers have ever understood 

used vehicles were subject to Song-Beverly’s special repurchase 

and replacement remedies for “new motor vehicles.”  The top left 

corner of every automobile sales contract clearly states whether 

the vehicle is “new” or “used.”  (See, e.g., AA 114.)  And, as 

petitioners admit, “used vehicles already come with the 

implication that they are less reliable than brand-new vehicles.”  

(PFR 42.)  The reasonable assumption is that consumers would 

not believe their used cars are considered new cars under 

California’s lemon law.5  

 
5  Petitioners claim that some unspecified number of consumers 
“bought used cars believing they had the Act’s protections,” citing 
the 5/17/2022 Letter by Knight Law Group (KLG) Requesting 
Depublication. (PFR 43.)  However, it is inappropriate to 
incorporate this letter by reference.  (See California Rules of 
Court, rule 8.504(e)(3).)  In any event, KLG’s letter does not 
provide any evidence (or even unfounded speculation) regarding 
KLG’s clients’ supposed understanding of the Act’s protections 
when any of them purchased their vehicles.   
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Petitioners’ counsel concedes that at least “one member of 

the [appellate] panel demonstrated surprise to 

Plaintiff/Appellant’s counsel’s assurances that used vehicle cases 

were commonly prosecuted under the Song-Beverly Act.”  (KLG 

depub. req. 2.)  That alone belies petitioners’ claim that legal 

professionals have uniformly agreed used vehicles are commonly 

treated as “new motor vehicles” under the Act.  And if there were 

any such consensus, FCA obviously would not have raised the 

argument that prevailed in this case. 

Plaintiffs’ attorneys have on occasion sought to stretch the 

definition of “new motor vehicle,” but the line of authority from 

Dagher to Nunez discussed above demonstrates that there has 

been no consensus among manufacturers, their counsel, and even 

the lemon law plaintiffs’ bar that manufacturers owe used car 

owners the repurchase remedy reserved for “new motor vehicles” 

under sections 1793.2, subdivision (d), and 1793.22.  If there were 

such a consensus, the analysis in those cases about the scope of 

manufacturers’ liability as retail sellers of used cars under section 

1795.5 would have been irrelevant. 

Petitioners assert that the opinion has “created a deluge” of 

requests for dismissal of pending used car cases, citing counsel’s 

request for depublication.  (PFR 10, fn. 10.)  This Court should 

disregard petitioners’ counsel’s ipse dixit claims about a handful 

of pending cases (see ante, p. 20, fn. 5), but if the Court is inclined 

to consider those anecdotal examples, this Court should be aware 

that petitioners’ counsel has misrepresented the procedural 

history in those cases.  (See, e.g., 6/3/2022 Letter by M. Skanes 
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and 6/3/2022 Letter by M. Lee, Letters Opposing Petition for 

Review.)  In fact, these cases prove that manufacturers did not 

ascribe to petitioners’ view well before the Court of Appeal’s 

decision.  (Ibid.; see 5/27/2022 FCA opp. to depub. req.)6  In most 

of the cases referenced by petitioners, manufacturers have simply 

renewed prior defenses based on the new authority and guidance 

that the opinion provides.  (Ibid.) 

B. Used car purchasers will continue to have 
multiple avenues to enforce their warranties.  

Petitioners argue that the opinion “creates a gap” in 

consumers’ ability to enforce manufacturer warranties that 

transfer to used vehicles.  (PFR 36.)  There will be no gap in 

protection.  As the opinion notes, all purchasers of used vehicles 

can enforce their warranties under the California Uniform 

Commercial Code.  (Typed opn. 19.)  Granting them more would 

create a windfall that the Legislature did not see fit to provide. 

 
6  Specifically, petitioners have misrepresented that the issue “is 
so well-accepted” that manufacturers admit in discovery that 
used cars are “new motor vehicles” under the Act.  (PFR 11–12.)  
KLG dug through decades of case records and found only two 
examples of manufacturers admitting that a supposedly used car 
was a new motor vehicle and yet also claimed to have settled 113 
such cases since 2020.  (See FCA opp. to depub. req. 7.)  That 
must mean that in over 100 cases manufacturers did not make 
any such admission.  As explained in more detail in the letter 
opposing depublication and the amicus letters concurrently filed, 
the two examples cited by KLG are explained by the unique 
factual and procedural posture of those cases, not by any 
imagined agreement with petitioners’ interpretation of the Act by 
Hyundai and Honda.  (See FCA opp. to depub. req. 7–8; 6/3/2022 
Letters Opposing Petition for Review.) 
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Petitioners argue that the California Uniform Commercial 

Code is insufficient because it does not allow for the recovery of 

attorney fees.  (PFR 37.)  That argument expresses 

dissatisfaction with the American Rule’s default assumption that 

parties are responsible for their own attorneys’ fees, and is an 

argument best made to the Legislature.   

In addition, consumers of used vehicles can continue 

bringing claims under the Act—complete with statutory fee 

shifting—against retail sellers and distributors who warrant 

used cars.  (Typed opn. 7–8.)  Consumers who purchase used cars 

still under warranty provided by FCA (and other manufacturers 

who participate in certified arbitration programs) can also pursue 

warranty claims—at no cost—in arbitrations where only 

decisions in the consumer’s favor are binding.  (See Civ. Code, 

§ 1793.22, subds. (c), (d).)  Thus, it is simply not true that 

consumers of used vehicles “cannot afford prosecuting a breach-

of-warranty under the [California Uniform] Commercial Code” 

(PFR 37) without the enhanced remedies reserved for “new motor 

vehicles.”  

III. Given petitioners’ arguments about the recurring 
nature of the issue on which they seek review, this 
Court should allow the issue to percolate to see 
whether a conflict arises. 

A. The Court of Appeal’s opinion is correct. 

Petitioners do not dispute that the Court of Appeal’s 

interpretation is the only interpretation that is grammatically 

correct, nor do they dispute that, when read in context with the 

other provisions of the Act, there is no ambiguity.   
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Petitioners isolate the phrase “other motor vehicle sold 

with a manufacturer’s new car warranty” and argue that it 

cannot be a catchall provision for basically new vehicles because 

“such a car would already fall within the reference to a ‘dealer-

owned vehicle,’ making the so-called catchall superfluous.”  (PFR 

20.)  But the opinion expressly refutes that argument, pointing 

out that manufacturer-owned cars (such as program cars and 

service loaners)—and even the car in Jensen—are all examples of 

the need for the catchall provision.  (Typed opn. 12, 18.)   

Only petitioners’ interpretation makes key statutory 

language superfluous.  The Legislature used the word “new” 

repeatedly in the definition, expressly stating that “ ‘New motor 

vehicle’ means a new motor vehicle,” including “a dealer-owned 

vehicle and a ‘demonstrator’ or other motor vehicle sold with a 

manufacturer’s new car warranty.”  (§ 1793.22, subd. (e)(2), 

emphasis added.)  Petitioners ignore the entire definition and 

argue their used truck should be considered “new” because all 

“vehicles originally were new products” (PFR 40), rendering the 

word “new” both superfluous and meaningless. 

In addition, as the opinion notes, “the Act makes it clear 

when a provision applies to used or previously owned products by 

including the term ‘used’ in the provision.”  (Typed opn. 13.)  For 

example, the Act references “new or used” products (e.g., 

§ 1794.4, subd. (f); see § 1796.5) and lays out detailed provisions 

in the limited situations where “used” products are covered (e.g., 

§§ 1793.02, subd. (g), 1795.5).  Other provisions expressly define 

“consumers” to include “any person to whom the motor vehicle is 
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transferred during the duration of an express warranty” 

(§ 1795.90, subd. (a)), demonstrating how the Legislature would 

have included used vehicles still covered by original warranties in 

the definition of new motor vehicle, if that had been the intent.   

Petitioners assert that “[a]s a matter of policy,” courts 

should interpret the Act “in favor of consumers,” and fault the 

opinion for “never even acknowledg[ing] that the Act is supposed 

to be liberally interpreted in favor of consumers.”  (PFR 38.)  

However, a liberal reading of the statue is appropriate only if 

there is an ambiguity (see typed opn. 5), and as explained in the 

opinion, when considered in light of the entire statutory 

definition, rules of grammar, and numerous other provisions in 

the Act, there is no ambiguity because there is only one 

reasonable interpretation (typed opn. 8–15). 

Petitioners act as though any rule favorable to consumers 

can be applied without regard to the careful balance that the 

Legislature struck in creating different remedies for different 

categories of consumers in a variety of circumstances.  That is 

wrong.  (Murillo v. Fleetwood Enterprises, Inc. (1998) 17 Cal.4th 

985, 993 (Murillo) [“We could not, of course, ignore the actual 

words of the statute in an attempt to vindicate our perception of 

the Legislature’s purpose in enacting the law”]; accord, Nunez, 

supra, 61 Cal.App.5th at p. 397 [Song-Beverly is “intended for the 

protection of the consumer,” but that does not mean a court may 

“disregard the actual words of the statute, or fail to give them a 

plain and commonsense meaning” (internal quotation marks 

omitted)]; Dagher, supra, 238 Cal.App.4th at pp. 924 [rejecting 
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statutory construction that depended on “lip service to the overall 

consumer protection policy of the Act”], 927 [declining to depart 

from Song-Beverly’s text “ ‘ “to conform to an assumed intention 

that does not appear in its language” ’ ”].)7    

Petitioners also argue that the Department of Consumer 

Affairs interprets the Act’s definition of “new motor vehicle” to 

include used motor vehicles still under warranty and criticizes 

the opinion for not addressing the issue.  (PFR 26, citing Cal. 

Code Regs., tit. 16, § 3396.1, subd. (g).)  Petitioners are wrong 

again.  The Department’s regulations do not define “new motor 

vehicle” to include used cars still under warranty.  The cited 

regulation provides definitions relating to certified arbitration 

programs that manufacturers voluntarily establish to address 

consumer warranty claims under both the Act and the California 

Uniform Commercial Code.  (See Cal. Code Regs., tit. 16, 

§ 3396.1, subd. (a) [“applicable law” in arbitration includes the 

Act and the California Uniform Commercial Code]; Civ. Code, § 

 
7  The Legislature draws boundaries to avoid both unintended 
consequences and unduly furthering one legitimate interest at 
the expense of another.  (E.g., Scholes v. Lambirth Trucking 
Co. (2020) 8 Cal.5th 1094, 1117 [discussing “[t]he relative bustle 
of legislative action” that “showcases an evolving story of 
balancing competing considerations”]; Klein v. United States of 
America (2010) 50 Cal.4th 68, 82 [discussing “legislative objective 
of balancing the respective interests”]; State Comp. Ins. Fund v. 
Workers’ Comp. Appeals Bd. (2008) 44 Cal.4th 230, 241 
[discussing the Legislature’s “comprehensive process that 
balances” dual interests]; Equilon Enterprises v. Consumer 
Cause, Inc. (2002) 29 Cal.4th 53, 66–67 [discussing “the 
Legislature’s carefully crafted scheme” to balance competing 
interests in application of anti-SLAPP statutes].)   
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1793.22, subd. (d)(7) [listing various laws the arbitrator must 

take into account, including the California Uniform Commercial 

Code].)8  Thus, the Department’s definition of a “consumer” in the 

context of these arbitration programs unsurprisingly includes 

consumers of used cars who can raise breach of warranty claims 

against manufacturers under the Commercial Code. 

Petitioners further argue that “the Opinion treats the 

absence of legislative history . . . as dispositive.”  (PFR 25.)  

Wrong again.  Though the Court of Appeal did a deeper dive into 

the context of the broader statutory scheme and the legislative 

history than any other court considering the issue, the opinion 

relies on the “plain and commonsense meaning” of the Act’s words 

“within the context in which they appear.”  (Typed opn. 5; see 

ante, pp. 23–25.)  Moreover, the opinion quotes the bill analysis 

explaining that the reason for the 1987 amendment (which added 

the phrase relating to dealer-owned and demonstrator vehicles) 

was that “[s]ome buyers [were] being denied the remedies under 

the lemon law because their vehicle is a ‘demonstrator’ or ‘dealer-

owned’ car, even though it was sold with a new car warranty.”  

(Typed opn. 15.)  That is not a lack of legislative history; it is 

direct evidence explaining why the Legislature included the 

“catchall” provision: to expand the “demonstrator” category to 

include other “basically new” vehicles sold with a full new car 

warranty.  (Ibid.)  And, the lack of additional evidence 

supporting the Legislature’s supposed counterintuitive intent to 

 
8  Several manufacturers subscribe to these certified arbitration 
programs, including FCA and Ford Motor Company. 
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define used cars as new cars is significant.  The Court of Appeal 

is correct that it would be surprising (to say the least) if no 

legislator, staff member, bill analyst, or manufacturer had even 

mentioned that the Legislature’s amendment would dramatically 

expand manufacturers’ liability to cover a huge category of used 

cars, if anyone had understood that was actually the intent.   

With this context in mind, it is clear why the Court of 

Appeal correctly concluded there is no ambiguity.  Petitioners’ 

interpretation is obviously wrong.  It makes no sense to conclude 

that the Legislature dramatically expanded the Act by “tucking it 

into a reference to demonstrators and dealer-owned vehicles” 

(typed opn. 12), unlike every other situation in which the Act 

applies to used products (see, e.g., §§ 1793.02, subd. (g), 1794.4, 

subd. (f), 1795.5; see also §§ 1795.90, subd. (a), 1796.5).  Because 

the opinion provides clear analysis regarding the unambiguous 

definition of “new motor vehicle,” there is no need to “grant 

review to resolve . . . the Act’s scope.”  (PFR 32.)  

B. Policy issues should be decided by the 
Legislature, and petitioners’ hypotheticals 
should be decided in cases with those facts. 

Petitioners ask whether consumers who purchase used 

vehicles with still-pending new-car express warranties should be 

given protections like other consumers who purchase new 

vehicles.  (PFR 8.)  But that policy issue was a question for the 

Legislature, which decided to “treat[ ] new motor vehicles 

somewhat differently from used motor vehicles.”  (Dagher, supra, 

238 Cal.App.4th at p. 921; see id. at p. 926 [the Act “restrict[s] 
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the types of sellers and goods, as well as buyers, that qualify for 

its protection”].)9   

Petitioners argue that any limitation on the refund-or-

replace remedy against manufacturers hinders the remedial 

purpose of the Act.  (PFR 25–26.)  But based on that logic every 

express limitation in the Act—e.g., the personal use limitation, 

the weight and number limitations for business vehicles, the 

exclusions of the coach portion of motor homes, unregistered off-

road vehicles, and private sales (§§ 1791, subd. (a), (l), 1793.22, 

subd. (e)(2)), and the exclusion of out-of-state sales (Cummins, 

Inc. v. Superior Court (2005) 36 Cal.4th 478, 493)—all supposedly 

encourage manufacturers to breach their warranties on such 

vehicles, and thus should be discarded by the courts.  That is not 

the role of the courts.  (Murillo, supra, 17 Cal.4th at p. 993 

[“ ‘ “This court has no power to rewrite the statute so as to make 

it conform to a presumed intention which is not expressed” ’ ”].)   

As the Court of Appeal explained, there are good reasons 

for the Legislature’s decision not to treat used cars the same as 

new cars merely because there is a balance remaining on the 

original warranty—that would be unworkable and sow confusion.  

(See typed. opn. 13.)  Further, petitioners concede that issues of 

 
9  Petitioners also argue that all that should matter is whether 
the car “proves defective, not whether the car might be 
considered ‘old’ or ‘new.’ ”  (PFR 36; see PFR 39.)  But limits on 
age and mileage are not how the Legislature defined “new motor 
vehicle.”  Thus, the Court of Appeal’s opinion has nothing to do 
with the age or mileage of the vehicle; it is entirely based on the 
fact that it was sold as a “used” vehicle and thus is not a “new 
motor vehicle” under the Act.  (Typed opn. 10–15.) 
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proof become more difficult as a car ages (PFR 40), which is 

exacerbated by the transfer of ownership.  Petitioners’ 

interpretation would negatively affect a manufacturer’s ability to 

prove affirmative defenses based on a prior owner’s unreasonable 

use of that vehicle.  (See § 1794.3.)   

On the other hand, petitioners’ policy arguments in favor of 

treating used cars as new cars are unpersuasive, which further 

supports the balance reached by the Legislature and the opinion.  

For example, petitioners argue that the Court of Appeal’s opinion 

“incentivizes manufacturers to forgo or delay buy-backs” (PFR 

38), in the hope that “unwitting consumers [will] trade in their 

defective vehicles” instead of requesting a buyback (PFR 12).  But 

that makes no sense.  Under Martinez v. Kia Motors America, 

Inc. (2011) 193 Cal.App.4th 187, 190–191 (Martinez), a 

manufacturer may be liable to the original buyer even if the 

vehicle is sold,10 which can result in a civil penalty and fee award 

that dwarfs the purchase price of the vehicle by hundreds of 

thousands of dollars.  (See Civ. Code, § 1794, subds. (c) [civil 

penalties], (d) [attorneys fees].)  And, if the manufacturer resells 

the vehicle but has not fixed it, subsequent buyers may also have 

claims under the Act (see Civ. Code, § 1795.5) or the California 

Uniform Commercial Code, which they can bring in court or in 

binding arbitration.  Thus, willful delay of Song-Beverly 

 
10  This outcome makes sense only if manufacturers are credited 
with the amount that plaintiffs recover when they sell the 
vehicle, as explained in detail by the Court of Appeal in 
Niedermeier v. FCA US LLC (2020) 56 Cal.App.5th 1052, 1070–
1077, review granted Feb. 10, 2021, S266034.   
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obligations would subject manufacturers to multiple lawsuits and 

an increased number of dissatisfied customers.  No rational 

manufacturer would risk incurring civil penalties and attorneys’ 

fees—and alienating its customers—on the off-chance a buyer 

may resell her vehicle, which would do nothing to protect the 

manufacturer from suit anyway.  

Petitioners also argue that the opinion’s interpretation 

results in “arbitrary distinctions” (PFR 39), positing that vehicles 

leased for several years could be sold as “new” (PFR 41), cars 

would become “used” when purchased by original lessees at the 

end of the lease period (PFR 36, fn. 8), and manufacturers could 

“avoid liability for dealer-owner vehicles . . . merely by selling or 

transferring the defective vehicle to another car dealer” (PFR 20).  

But petitioners’ analysis is all wrong.  First, the Act treats leases 

the same as purchases (§§ 1793.2, subd. (d)(2)(D), 1795.4, subd. 

(b)), which means a car is no longer “new” when it is sold after 

the initial lease, because it would not be “sold with” a new car 

warranty.  Second, Martinez, supra, 193 Cal.App.4th at pages 

190–191, suggests that an original lessee may have rights under 

the Act even after the vehicle is sold (even if sold to that lessee).11  

 
11  However, a lessee who chooses to exercise purchase rights on a 
vehicle he later claims is a lemon may well have forfeited certain 
protections.  (See, e.g., Varda v. General Motors Corp. 
(Wis.Ct.App. 2001) 626 N.W.2d 346, 355 [consumer who leased 
new vehicle that met requirements of “lemon” during first year of 
lease term, but did not demand relief from manufacturer until 
after lease term expired and he had purchased vehicle, was 
barred from lemon law relief since, as purchaser of used car, he 
was no longer “consumer” under statutory definition].) 
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Third, the hypothetical serial sale scheme between dealers for the 

purpose of avoiding Song-Beverly liability presents yet another 

example (like the facts in Jensen) of the need for a “catchall” 

provision in the definition of “new motor vehicle.”  And, even if 

these hypotheticals did raise questions about how to define “new 

motor vehicles,” this is not the case to decide those issues.  Those 

issues will have to be adjudicated in cases presenting those facts.   

C. Out-of-state cases support the opinion and the 
Legislature’s decision to treat new and used 
cars differently.  

Petitioners cherry pick cases from three other states—

Virgina, Wyoming, and Washington—to argue that “[o]ther state 

supreme courts have intervened to clarify under their own state’s 

particular lemon law” that “a manufacturer remains subject to 

lemon law liability when a vehicle is sold with an unexpired 

manufacturer’s new car warranty.”  (PFR 43.)  

However, the Virginia and Wyoming lemon laws use 

different statutory language, which explains the different 

outcomes.  The Virginia lemon law applies to both new and used 

vehicles.  (See Subaru of America, Inc. v. Peters (Va. 1998) 500 

S.E.2d 803, 805 [law applies to “motor vehicles” not “new motor 

vehicles”]; see also Va. Code Ann. § 59.1-207.11.)  The Wyoming 

lemon law expressly applies to “consumers,” defined as any 

person “[t]o whom a motor vehicle is transferred during the term 

of an express warranty applicable to the motor vehicle.”  (Wyo. 

Stat. Ann. § 40-17-101(a)(1)(B), (C); see Britton v. Bill Anselmi 

Pontiac-Buick-GMC, Inc. (Wyo. 1990) 786 P.2d 855, 864 
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(Britton).)  Thus, Subaru and Britton support the Rodriguez 

opinion because all three cases conclude that legislators 

understand the difference between “new” and “used” vehicles and 

know how to extend repurchase remedies to used vehicles with 

transferred warranties—if they decide to do so.   

In contrast to the legislatures in Virginia and Wyoming, 

California’s Legislature chose to limit the replace-or-repurchase 

remedy for used cars to the sellers of those cars.  The remedy 

exists against manufacturers only for “new motor vehicles,” 

which the Legislature chose not to define to include used cars 

with “transferred” warranties.  (See typed opn. 6–11, 14–15.)   

The petition’s characterization of Washington law is 

particularly misleading.  In Chrysler Motors Corp. v. Flowers 

(Wash. 1991) 803 P.2d 314, 317–318, the Washington Supreme 

Court did not hold that the truck was new because “ ‘remedial 

legislation such as the lemon law should be construed broadly.’ ”  

(PFR 44, fn. 10 [quoting an argument made by the plaintiff in 

that case].)  Flowers held that, under Washington’s lemon law, 

the plaintiff was a statutorily defined “consumer” entitled to 

replacement or repurchase from the manufacturer because she 

was “the first party to take title” (Flowers, at p. 318) and the 

truck was “new” because it was a demonstrator that “had been 

used only by the manufacturer, had never been titled, and was 

being sold at retail to the public for the first time” (id. at pp. 318–

319).  Thus, Flowers defines “new motor vehicle” in the same way 

as the opinion here (as does Britton), and supports the opinion’s 

conclusion that a “catchall provision” was needed in the Act to 
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include “basically new (i.e., not previously sold)” manufacturer-

owned vehicles.  (Typed opn. 12; see Britton, supra, 786 P.2d at 

pp. 856–857 [car was previously used by GM executives as a 

company car].) 

Petitioners also fail to mention that numerous other out-of-

state cases show that the Court of Appeal’s opinion is in accord 

with cases interpreting similar lemon laws around the country.  

(See, e.g., American Motors Sales Corp. v. Brown (N.Y.App.Div. 

1989) 548 N.Y.S.2d 791, 795–797 [New York appellate court did 

not apply the new car lemon law to a car labeled as “used” on the 

bill of sale, even though the car was still covered by a 

manufacturer’s warranty]; Schey v. Chrysler Corp. (Wis.Ct.App. 

1999) 597 N.W.2d 457, 460 [Wisconsin appellate court held that a 

“used” car was not a “new” motor vehicle for purposes of the state 

lemon law, despite the fact it was still covered by the original 

manufacturer’s warranty]; Wynn Holdings, LLC v. Rolls-Royce 

Motor Cars NA, LLC (D.Nev., Mar. 19, 2019, No. 2:17-CV-00127-

RFB-NJK) 2019 WL 1261350, at p. *3 [nonpub. opn.] [Nevada’s 

lemon law applies to “new motor vehicles,” which does not include 

used vehicles with a balance remaining on the original 

manufacturer’s warranty]; cf. Meyers v. Volvo Cars of North 

America, Inc. (Pa.Super.Ct. 2004) 852 A.2d 1221, 1225 [car was 

“new motor vehicle” under Pennsylvania lemon law because it 

was a “demonstrator” first sold and first titled to plaintiff after 

having previously been used as the personal vehicle of the 

dealership’s owner].)  
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Accordingly, the opinion is neither a sea change in state 

law nor out of step with lemon laws across the country.    

CONCLUSION 

For the reasons explained above, this Court should deny 

the petition for review. 
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United States Code Annotated
Title 15. Commerce and Trade


Chapter 50. Consumer Product Warranties (Refs & Annos)


15 U.S.C.A. § 2304


§ 2304. Federal minimum standards for warranties


Currentness


(a) Remedies under written warranty; duration of implied warranty; exclusion or limitation
on consequential damages for breach of written or implied warranty; election of refund or
replacement


In order for a warrantor warranting a consumer product by means of a written warranty to meet
the Federal minimum standards for warranty--


(1) such warrantor must as a minimum remedy such consumer product within a reasonable time
and without charge, in the case of a defect, malfunction, or failure to conform with such written
warranty;


(2) notwithstanding section 2308(b) of this title, such warrantor may not impose any limitation
on the duration of any implied warranty on the product;


(3) such warrantor may not exclude or limit consequential damages for breach of any written
or implied warranty on such product, unless such exclusion or limitation conspicuously appears
on the face of the warranty; and


(4) if the product (or a component part thereof) contains a defect or malfunction after a
reasonable number of attempts by the warrantor to remedy defects or malfunctions in such
product, such warrantor must permit the consumer to elect either a refund for, or replacement
without charge of, such product or part (as the case may be). The Commission may by rule
specify for purposes of this paragraph, what constitutes a reasonable number of attempts
to remedy particular kinds of defects or malfunctions under different circumstances. If the
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warrantor replaces a component part of a consumer product, such replacement shall include
installing the part in the product without charge.


(b) Duties and conditions imposed on consumer by warrantor


(1) In fulfilling the duties under subsection (a) respecting a written warranty, the warrantor shall
not impose any duty other than notification upon any consumer as a condition of securing remedy
of any consumer product which malfunctions, is defective, or does not conform to the written
warranty, unless the warrantor has demonstrated in a rulemaking proceeding, or can demonstrate
in an administrative or judicial enforcement proceeding (including private enforcement), or in an
informal dispute settlement proceeding, that such a duty is reasonable.


(2) Notwithstanding paragraph (1), a warrantor may require, as a condition to replacement of, or
refund for, any consumer product under subsection (a), that such consumer product shall be made
available to the warrantor free and clear of liens and other encumbrances, except as otherwise
provided by rule or order of the Commission in cases in which such a requirement would not be
practicable.


(3) The Commission may, by rule define in detail the duties set forth in subsection (a) of this section
and the applicability of such duties to warrantors of different categories of consumer products with
“full (statement of duration)” warranties.


(4) The duties under subsection (a) extend from the warrantor to each person who is a consumer
with respect to the consumer product.


(c) Waiver of standards


The performance of the duties under subsection (a) shall not be required of the warrantor if he
can show that the defect, malfunction, or failure of any warranted consumer product to conform
with a written warranty, was caused by damage (not resulting from defect or malfunction) while
in the possession of the consumer, or unreasonable use (including failure to provide reasonable
and necessary maintenance).


(d) Remedy without charge
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For purposes of this section and of section 2302(c) of this title, the term “without charge” means
that the warrantor may not assess the consumer for any costs the warrantor or his representatives
incur in connection with the required remedy of a warranted consumer product. An obligation
under subsection (a)(1)(A) to remedy without charge does not necessarily require the warrantor to
compensate the consumer for incidental expenses; however, if any incidental expenses are incurred
because the remedy is not made within a reasonable time or because the warrantor imposed an
unreasonable duty upon the consumer as a condition of securing remedy, then the consumer shall
be entitled to recover reasonable incidental expenses which are so incurred in any action against
the warrantor.


(e) Incorporation of standards to products designated with full warranty for purposes of
judicial actions


If a supplier designates a warranty applicable to a consumer product as a “full (statement of
duration)” warranty, then the warranty on such product shall, for purposes of any action under
section 2310(d) of this title or under any State law, be deemed to incorporate at least the minimum
requirements of this section and rules prescribed under this section.


CREDIT(S)


(Pub.L. 93-637, Title I, § 104, Jan. 4, 1975, 88 Stat. 2187.)


15 U.S.C.A. § 2304, 15 USCA § 2304
Current through P.L. 117-129. Some statute sections may be more current, see credits for details.
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Barclays Official California Code of Regulations Currentness
Title 16. Professional and Vocational Regulations


Division 33.1. Arbitration Certification Program
Article 1.


16 CCR § 3396.1


§ 3396.1. Definitions.


(a) “Applicable law” means the portions of the Song-Beverly Consumer Warranty Act (Civil Code
Sections 1790-1795.7) that pertain to express and implied warranties and remedies for breach; the
portions of Division 2 (commencing with Section 2101) of the Commercial Code that pertain to
express and implied warranties and remedies for breach; the portions of Sections 43204, 43205 and
43205.5 of the Health and Safety Code that pertain to automobile emissions warranties; Chapter 9
of Division 1 of the Business and Professions Code, pertaining to certification of dispute resolution
processes, and this subchapter.


(b) “Applicant” means a manufacturer seeking certification of an arbitration program sponsored
and used by the manufacturer, or an arbitration program and a manufacturer jointly seeking
certification of an arbitration program used by the manufacturer.


(c) “Arbitration program” means a “dispute resolution process,” as that term is used in Civil Code
Sections 1793.22(c)-(d) and 1794(e), and Business and Professions Code Section 472, established
to resolve disputes involving written warranties on new motor vehicles. The term includes an
“informal dispute settlement procedure,” as that term is used in Section 703.1(e) of Title 16 of
the Code of Federal Regulations, established to resolve disputes involving written warranties on
new motor vehicles. The term includes an “informal dispute settlement mechanism,” as that term
is used in 15 U.S.C. 2310(a)(1), and an “informal dispute settlement procedure,” as that term is
used in Section 703.1(e) of Title 16 of the Code of Federal Regulations, established to resolve
disputes involving written warranties on new motor vehicles. The term includes those components
of a program for which the manufacturer has responsibilities under Article 2 of this subchapter.


(d) “Arbitrator” means the person or persons within an arbitration program who actually decide
disputes.
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(e) “Arbitration Certification Program” means the Arbitration Certification Program of the
Department of Consumer Affairs.


(f) “Certification” means a determination by the Arbitration Certification Program, made pursuant
to this subchapter, that an arbitration program is in substantial compliance with Civil Code Section
1793.22(d), Chapter 9 of Division 1 of the Business and Professions Code, and this subchapter.


(g) “Consumer” means any individual who buys or leases a new motor vehicle from a person
(including any entity) engaged in the business of manufacturing, distributing, selling, or leasing
new motor vehicles at retail. The term includes a lessee for a term exceeding four months, whether
or not the lessee bears the risk of the vehicle's depreciation. The term includes any individual to
whom the vehicle is transferred during the duration of a written warranty or under applicable state
law to enforce the obligations of the warranty. The name of the registered owner or class of motor
vehicle registration does not by itself determine the purpose or use.


(h) “Days” means calendar days unless otherwise stated.


(i) “Independent automobile expert” means an expert in automotive mechanics who is certified
in the pertinent area by the National Institute for Automotive Service Excellence (NIASE). The
expert may be a volunteer, or may be paid by the arbitration program or the manufacturer for his
or her services, but in all other respects shall be in both fact and appearance independent of the
manufacturer.


(j) “Manufacturer” means a new motor vehicle manufacturer, manufacturer branch, distributor or
distributor branch, required to be licensed pursuant to Article 1 (commencing with Section 11700)
of Chapter 4 of Division 5 of the Vehicle Code, or any other person (including any entity) actually
making a written warranty on a new motor vehicle.


(k) “New motor vehicle” means a new motor vehicle which is used or bought for use primarily
for personal, family or household purposes. “New motor vehicle” also means a new motor vehicle
with a gross vehicle weight under 10,000 pounds that is bought or used primarily for business
purposes by a person, including a partnership, limited liability company, corporation, association,
or any other legal entity, to which not more than five motor vehicles are registered in this state. The
term includes a dealer-owned vehicle, a “demonstrator,” and any other motor vehicle sold or leased
with a manufacturer's new car warranty. The term does not include a motorcycle, or a motor vehicle
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which is not registered under the Vehicle Code because it is to be operated or used exclusively off
the highways. The term “new motor vehicle” also includes the chassis and chassis cab of the motor
home, and that portion of a motor home devoted to its propulsion, but does not include any portion
of a motor home designed, used or maintained primarily for human habitation. A “motor home”
is a vehicular unit built on, or permanently attached to, a self-propelled motor vehicle chassis,
chassis cab or van, which becomes an integral part of the completed vehicle, designed for human
habitation for recreational or emergency occupancy. A “demonstrator” is a vehicle assigned by a
dealer for the purpose of demonstrating qualities and characteristics common to vehicles of the
same or similar model and type.


( l) “Nonconformity” means any defect, malfunction or failure to conform to the written warranty.


(m) “Substantial nonconformity” means any defect, malfunction or failure to conform to the
written warranty which substantially impairs the use, value or safety of the new motor vehicle to
the consumer.


(n) “Written warranty” means either:


(1) any written affirmation of fact or written promise made by a manufacturer to a consumer
in connection with the sale or lease of a new motor vehicle which relates to the nature of
the material or workmanship and affirms or promises that such material or workmanship is
defect-free or will meet a specified level of performance over a specified period of time;


(2) any undertaking in writing made by a manufacturer to a consumer in connection with the
sale or lease of a new motor vehicle to refund, repair, replace, or take other remedial action
with respect to the vehicle in the event that the vehicle fails to meet the specifications set
forth in the undertaking, which written affirmation, promise or undertaking becomes part of
the basis of the bargain.


Note: Authority cited: Sections 472, et seq., 472.1(b) and 472.4(f), Business and Professions Code.
Reference: Sections 1791(a), (b) and (g), 1791.2, 1793.2(a)-(d), 1793.22(b), 1794 and 1795.4,
Civil Code; Sections 472(b), 472.1(c) and 472.2(b), Business and Professions Code; 15 USC
2304(a); and 16 CFR Sections 701(d), 703.1(f) and (g).
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1. New subchapter 2 (sections 3396.1-3399.6, not consecutive) filed 1-3-90; operative 2-2-90
(Register 90, No. 3). For history of former subchapter 2, see Registers 89, No. 7 and 86, No. 13.


2. Change without regulatory effect adopting new article 1 and amending subsections (a), (c), (e),
(f) and Note filed 8-31-94 pursuant to section 100, title 1, California Code of Regulations (Register
94, No. 35).


3. Change without regulatory effect adding new Division 33.1 and deleting Chapter 2 heading filed
3-31-95 pursuant to section 100, title 1, California Code of Regulations (Register 95, No. 13).


4. Change without regulatory effect amending division heading and subsections (e) and (f) filed
1-25-99 pursuant to section 100, title 1, California Code of Regulations (Register 99, No. 5).


5. Editorial correction of subsection (g) (Register 99, No. 13).


6. Change without regulatory effect amending subsection (k) filed 3-26-99 pursuant to section 100,
title 1, California Code of Regulations (Register 99, No. 13).


7. Change without regulatory effect amending subsection (k) filed 1-25-2001 pursuant to section
100, title 1, California Code of Regulations (Register 2001, No. 4).


This database is current through 5/20/22 Register 2022, No. 20
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152 A.D.2d 343
Supreme Court, Appellate Division, Second Department, New York.


In the Matter of AMERICAN MOTORS SALES CORPORATION, Respondent,
v.


Leon W. BROWN, Appellant;
Robert Abrams, Attorney–General, etc., Intervenor–Appellant.


Dec. 13, 1989.


Synopsis
Automobile buyer requested compulsory arbitration of dispute with seller under provisions of new
car lemon law. Arbitrator entered award in favor of buyer and seller brought suit to vacate award.
The Attorney General intervened by consent. The Supreme Court, Westchester County, Nastasi,
J., entered judgment vacating arbitration award and buyer and Attorney General appealed. The
Supreme Court, Appellate Division, Mollen, P.J., held that: (1) Attorney General was not aggrieved
by order where Supreme Court determined matter without need to reach question of whether statute
was constitutional, and (2) automobile fell within statutory definition of “used motor vehicle”
under used car lemon law and did not qualify for protection under new car lemon law.


Affirmed.


Sullivan, J., concurred in part and dissented in part and filed opinion.


Procedural Posture(s): On Appeal.


West Headnotes (7)


[1] Alternative Dispute Resolution Right of review
Where Supreme Court determined that new car lemon law did not apply to dispute between
automobile buyer and seller and thus did not reach issue of whether law was constitutional,
the Attorney General was not aggrieved by order vacating arbitration award in favor of
buyer and its appeal would be dismissed. McKinney's General Business Law § 198–a;
McKinney's CPLR 5511.


2 Cases that cite this headnote


[2] Alternative Dispute Resolution Proceedings for transfer
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Alternative Dispute Resolution Record and briefs
Amicus Curiae Right to appear and act in general
Where automobile buyer filed timely notice of appeal from Supreme Court's judgment
vacating arbitration award in its favor in dispute with automobile seller and where buyer
adopted Attorney General's appeal brief as his own with Attorney General's consent,
buyer's motion for leave to adopt note of issue, brief, and record on appeal filed by Attorney
General would be granted and motion of Attorney General, who was not an aggrieved
party, for permission to proceed as amicus curiae would be granted. McKinney's CPLR
5511.


[3] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
Legislative intent of new car lemon law is to protect consumers who purchase or lease
a new motor vehicle for personal or household use and experience difficulties with the
operation of the vehicle which substantially impair its value. McKinney's General Business
Law § 198–a.


2 Cases that cite this headnote


[4] Statutes Literal, precise, or strict meaning;  letter of the law
Statutes Subject or purpose
Primary consideration for the courts in interpreting a statute is to ascertain the legislative
intent from a literal reading of the statute itself or of all statutes relating to the general
subject matter.


[5] Statutes Construing together;  harmony
Courts are required to harmonize statutes with each other as well as with the overall
legislative intent in an effort to provide a logical and unstrained interpretation to each.


1 Cases that cite this headnote


[6] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
Automobile purchased by consumer for personal use from automobile dealer, which at the
time of purchase had an odometer reading of 5,600 miles, was less than two years old, and
was covered by manufacturer's warranty, fell within definition of “used motor vehicle”
in used car lemon law and did not qualify for protection under the new car lemon law.
McKinney's General Business Law §§ 198–a, 198–b, subd. a, par. 2.
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4 Cases that cite this headnote


[7] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
New car lemon law applies to individuals who fit within the statutory definition of a
“consumer” and who purchase a “new motor vehicle.” McKinney's General Business Law
§ 198–a.


1 Cases that cite this headnote


Attorneys and Law Firms


**792  *344  Leon W. Brown, Bridgeport, Conn., pro se (relying on the brief filed by the Atty.
Gen.).


Robert Abrams, Atty. Gen., White Plains (Deborah I. Volberg and Robert F. Roach, of counsel),
intervenor-appellant pro se.


Herzfeld & Rubin, P.C., New York City (Herbert Rubin and David B. Hamm, of counsel), for
respondent.


Before MOLLEN, P.J., and MANGANO, SPATT, SULLIVAN and ROSENBLATT, JJ.


Opinion


MOLLEN, Presiding Justice.


The primary issue presented by this appeal is whether an automobile purchased by a consumer
for personal use from an automobile dealer, which at the time of **793  purchase had an
odometer reading of approximately 5,600 miles, was less than two years old, and was covered by
a manufacturer's warranty, is protected by the provisions of the New Car Lemon Law (General
Business Law § 198–a). The arbitrator in the case at bar answered this question in the affirmative
and rendered an award in favor of the purchaser. We disagree and, accordingly, affirm the Supreme
Court's judgment which vacated the arbitration award.


The underlying facts of this proceeding are essentially undisputed by the parties. On or about
December 6, 1985, Leon W. Brown purchased a 1985 Renault Sport Wagon from an authorized
dealer of the petitioner American Motors Sales Corporation (hereinafter AMSC) for approximately
$9,000. At the time of purchase, the vehicle, which was covered by a manufacturer's warranty,
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had been driven for approximately 5,644 miles. Sometime after the purchase, Brown began to
experience problems, inter alia, with the vehicle's transmission, brakes, heater and air conditioner.
Despite several repair attempts by AMSC's dealer, the vehicle's problems were not corrected.


*345  Thereafter, on or about February 29, 1987, Brown filed a request for compulsory arbitration
under the provisions of the New Car Lemon Law (General Business Law § 198–a[k] ) which had
become effective one month earlier (L.1986, ch. 799, § 4, eff. Jan. 1, 1987). Brown sought a full
refund of the purchase price of the car. At the time Brown requested arbitration, the vehicle had
been driven for 17,898 miles. Following a hearing, the arbitrator rendered an award in Brown's
favor in the sum of $8,439. Notably, the arbitrator did not take into account the mileage deduction
formula for the mileage over 12,000 miles as required by General Business Law § 198–a(a)(4),
(c)(1).


AMSC instituted the instant proceeding pursuant to CPLR article 75 seeking to vacate the
arbitration award on the basis that the arbitrator exceeded his authority in rendering the award.
AMSC argued, in the first instance, that Brown did not purchase a “new motor vehicle” and,
thus, Brown was not entitled to seek compulsory arbitration of his claim under the New Car
Lemon Law (General Business Law § 198–a[k] ). Rather, AMSC contended that the vehicle in
question constituted a “used motor vehicle” within the meaning of General Business Law § 198–
b(a)(2), commonly referred to as the Used Car Lemon Law, which, at that time, did not contain
a compulsory arbitration provision. *  In any event, even assuming that the car constituted a “new
motor vehicle”, AMSC asserted that since Brown purchased the vehicle approximately three years
before General Business Law § 198–a(k) became effective, Brown did not qualify for compulsory
arbitration. Thus, AMSC took the position that the arbitrator exceeded his authority in rendering
the award in Brown's favor. AMSC also maintained that, regardless of the status of Brown's
vehicle, the arbitrator's award exceeded the statutory requisites since the defects complained of
either developed two years after the date of delivery or they did not “substantially impair the value
of the motor vehicle” (General Business Law § 198–a[b], [c][1] ). Furthermore, AMSC asserted
that, at the very least, the arbitration award should be modified by taking into account the mileage
on Brown's vehicle in excess of 12,000 miles as required by General Business Law § 198–a(a)(4),
(c)(1). Finally, AMSC argued that General Business Law § 198–a was unconstitutional.


* The Used Car Lemon Law has been amended effective January 1, 1990 (L.1989, ch. 609) to
provide for compulsory arbitration of disputes thereunder.


*346  Brown opposed the petition and set forth several affirmative defenses and counterclaimed,
inter alia, to recover reasonable attorneys fees pursuant to General Business Law § 198–a(l ).
Thereafter, the parties entered into a stipulation consenting to the intervention of the Attorney–
General as a party to the proceeding in view of the fact that AMSC challenged the constitutionality
of the New Car Lemon Law.
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The Supreme Court granted the petition and vacated the arbitrator's award on the **794  basis
that the arbitrator lacked jurisdiction to proceed in this matter. The court concluded that Brown's
vehicle fell within the description of a “used motor vehicle” under General Business Law § 198–
b and, thus, Brown could not avail himself of the compulsory arbitration provision under General
Business Law § 198–a. We agree.


[1]  [2]  A preliminary issue which has been raised by AMSC concerns the Attorney–General's
status in this appeal. AMSC notes, at the outset, that while it challenged the constitutionality of
General Business Law § 198–a at the Supreme Court, Westchester County, that court did not reach
the issue and it has not been raised on appeal. Thus, AMSC asserts that the Attorney–General
is no longer a proper party to this proceeding under Executive Law § 71. Additionally, AMSC
asserts that the Attorney–General does not constitute an “aggrieved party” within the meaning of
CPLR 5511 and thus does not have standing to prosecute this appeal. Because the Supreme Court
determined the matter without the need to reach the constitutional issue, the Attorney–General was
not aggrieved by the order from which he has appealed. However, Brown, who clearly qualifies
as an aggrieved party under CPLR 5511, filed a timely notice of appeal from the Supreme Court's
judgment and, with the Attorney–General's consent, has notified this court that he has adopted the
Attorney–General's brief as his own. Thus, Brown's cross motion for leave to adopt the note of
issue, brief and record on appeal which have been filed by the Attorney–General is granted. The
Attorney–General has also cross-moved for an order granting it permission to proceed as amicus
curiae in this appeal. That motion is also granted herewith.


Turning to the merits of the appeal, CPLR 7511(b) provides in pertinent part, “1. [An arbitration]
award shall be vacated on the application of a party * * * if the court finds that the rights of that party
were prejudiced by * * *347  * (iii) an arbitrator, or agency or person making the award exceeded
his power”. It has been recognized that “CPLR 7511 (subd. [b] ), in authorizing review of whether
the arbitrator has exceeded his power, by necessary logical extension and without distortion of
its literal terms includes review in the case of compulsory arbitration (but only in such case) of
whether the award is supported by evidence or other basis in reason, as may be appropriate, and
appearing in the record” (Mount St. Mary's Hosp. of Niagara Falls v. Catherwood, 26 N.Y.2d
493, 508, 311 N.Y.S.2d 863, 260 N.E.2d 508; see, Matter of Furstenberg [Aetna Cas. & Sur. Co.–
Allstate Ins. Co.], 49 N.Y.2d 757, 426 N.Y.S.2d 465, 403 N.E.2d 170; Rose v. Travelers Ins. Co.,
96 A.D.2d 551, 465 N.Y.S.2d 64). Applying this standard of review to the case at bar, we conclude,
in accordance with the Supreme Court, that the arbitrator exceeded his authority in rendering the
award in Brown's favor.


[3]  The legislative intent of the New Car Lemon Law, which became effective September 1, 1983,
is to protect consumers who purchase or lease a “new motor vehicle” for personal or household use
and experience difficulties with the operation of the vehicle which substantially impair its value.
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To this end, the New Car Lemon Law provides, in essence, that if a “new motor vehicle” does
not conform to all express warranties during the first 18,000 miles of operation or during the two-
year period following the delivery of the vehicle, whichever comes first, the consumer, during
that period, shall report the nonconformity, defect or condition to the manufacturer, its agent or
its authorized dealer (General Business Law § 198–a[b] ). The vehicle shall be replaced with a
comparable vehicle or a refund shall be paid to the consumer if the dealer is unable to repair the
defect after a reasonable number of attempts (General Business Law § 198–a[c][1]; [d][1], [2] ).
A consumer will not be able to recover under the statute if the defect, nonconformity or condition
does not substantially impair the value of the vehicle or if it is the result of abuse, neglect or
unauthorized modifications or alterations to the motor vehicle (General Business Law § 198–a[c]
[3][i], [ii] ). Subdivision (k) of the statute, which became effective January 1, 1987, provides an
aggrieved **795  consumer of a defective new motor vehicle with the option of submitting any
dispute arising under the statute to compulsory arbitration. Notably, the New Car Lemon Law does
not include a definition of a “new motor vehicle”. The statute, however, defines “consumer” as
follows:


“the purchaser, other than for purposes of *348  resale, or the lessee of a motor vehicle
normally used for personal, family, or household purposes and subject to a manufacturer's
express warranty, any person to whom such motor vehicle is transferred during the duration
of an express warranty applicable to such motor vehicle, and any other person entitled by the
terms of such warranty to enforce the obligations of the warranty” (General Business Law §
198–a [a] [1] ).


Although Brown arguably qualifies as a “consumer” within the definition of the statute, our review
requires a more detailed analysis and comparison between the New Car Lemon Law and the
Used Car Lemon Law (General Business Law § 198–b) which became effective November 1,
1984 (L.1984, ch. 645, § 2) and which provides statutory protection to qualified consumers who
purchase or lease used motor vehicles for more than $1,500 which have defects that substantially
impair their value. The Used Car Lemon Law, in pertinent part, provides that no dealer shall sell
or lease a used motor vehicle to a consumer without providing a written warranty which shall at
a minimum cover (1) used motor vehicles with 36,000 miles or less for at least 60 days or 3,000
miles, whichever occurs first, and (2) used motor vehicles with more than 36,000 miles for a period
of at least 30 days or 1,000 miles, whichever occurs first (General Business Law § 198–b[b][1][a],
[b], as amended L.1989, ch. 444). Significantly, the term “used motor vehicle” is defined in the
statute as “a motor vehicle, excluding motorcycles, motor homes and off-road vehicles, which has
been driven more than the limited use necessary in moving or road testing a new vehicle prior to
delivery” (General Business Law § 198–b[a][2] [emphasis added] ). A “consumer” for purposes of
the Used Car Lemon Law, inter alia, is a “purchaser, other than for purposes of resale, or the lessee,
of a used motor vehicle normally used for personal, family, or household purposes and subject
to a warranty” (General Business Law § 198–b[a][1], as amended L.1989, ch. 444). Of particular
significance to the case at bar is the fact that the Used Car Lemon Law does not currently have
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a provision, similar to the New Car Lemon Law, which provides consumers with the option of
compulsory arbitration to settle disputes arising under the statute. As indicated supra, however, the
Used Car Lemon Law has been amended effective January 1, 1990, to include a *349  compulsory
arbitration provision similar to the New Car Lemon Law (L.1989, ch. 609), thus manifesting a
legislative intent to extend the right to compulsory arbitration to owners of cars which come within
the definition of “used” cars under General Obligations Law § 198–b.


[4]  [5]  [6]  The primary consideration for the courts in interpreting a statute is to ascertain the
legislative intent from the literal reading of the statute itself or of all statutes relating to the general
subject matter (McKinney's Cons.Laws of N.Y., Book 1, Statutes § 92; Delaware County Elec.
Coop. v. Power Auth. or State of N.Y., 96 A.D.2d 154, 468 N.Y.S.2d 233, affd. 62 N.Y.2d 877,
478 N.Y.S.2d 865, 467 N.E.2d 529). Thus, the courts are required to harmonize statutes with each
other as well as with the overall legislative intent in an effort to provide a logical and unstrained
interpretation to each (see, People v. Newman, 32 N.Y.2d 379, 345 N.Y.S.2d 502, 298 N.E.2d 651,
cert. denied 414 U.S. 1163, 94 S.Ct. 927, 39 L.Ed.2d 116; McKinney's Cons.Laws of N.Y., Book
1., Statutes § 98). A literal reading of the relevant provisions of the New and Used Car Lemon Laws
leads to the logical conclusion that while Brown may fit within the term “consumer” as defined by
the New Car Lemon Law (General Business Law § 198–a [a][1] ), the vehicle which he purchased
was clearly not a “new” car for the purpose of that statute. In fact, the vehicle in question falls
squarely within the definition of a “used motor vehicle” since it had been driven, **796  prior to
its purchase, for “more than the limited use necessary in moving or road testing a new vehicle prior
to delivery” (General Business Law § 198–b[a][2] ). Moreover, as noted by the Supreme Court,
the vehicle in question does not qualify as a “new motor vehicle” within the meaning of Vehicle
and Traffic Law article 17–a, known as the “Franchised Motor Vehicle Dealer Act”. That statute
defines a new motor vehicle as “a vehicle sold or transferred by a manufacturer, distributor or
dealer, which has not been placed in consumer use or used as a demonstrator” (emphasis added)
(Vehicle and Traffic Law § 462 [11] ). Finally, it is significant that the car invoice for Brown's
vehicle stated that the vehicle he was purchasing was “used”.


We acknowledge that several trial courts, in addressing claims similar to that presented herein,
have determined that purchasers of dealer demonstrator motor vehicles, which have been driven
more than that necessary to road test or deliver the cars, are entitled to coverage under the New
Car Lemon Law (see, General Motors Corp. v. Cotton, Sup.Ct., Westchester County, June 19,
1987, Marbach, J.; Matter of Dente v. Worldwide Volkswagen Corp., Sup.Ct., Nassau County,
July 15, 1988, McCabe, J.). In those cases, the trial courts concluded, at the outset, that the
persons purchasing the demonstrator vehicles *350  fit the description of “consumer[s]” within
the meaning of the New Car Lemon Law (General Business Law § 198–a[a][1] ). These courts
also found that the New Car Lemon Law is preeminent over the Used Car Lemon Law by reason
of the following Used Car Lemon Law provisions:
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“If the warranty provided for in section one hundred ninety eight–a of this chapter is in effect at
the time of the sale or lease of the used motor vehicle, then the warranty specified in this section
shall be required only for the period of time, if any, between the expiration of such section one
hundred ninety-eight—a warranty and the period specified in paragraph one of this subdivision


“Nothing in this section shall in any way limit the rights or remedies which are otherwise
available to a consumer under any other law” (General Business Law § 198–b[b][4], [d][2], as
amended L.1989, ch. 444).


The courts in General Motors Corp. v. Cotton (supra), and Matter of Dente v. Worldwide
Volkswagen Corp. (supra), found that the above-quoted statutory provisions were intended to
provide New Car Lemon Law protection to vehicles covered by a manufacturer's warranty, which,
when purchased, were less than two years old and had mileage less than 18,000 miles but more
than that necessary to road test or deliver a new car (see also, Matter of Subaru of Am. [McKelvey],
141 Misc.2d 41, 532 N.Y.S.2d 617 [arbitrator did not exceed his authority in finding that the motor
vehicle, which when purchased had been driven 5,089 miles, was a “new” motor vehicle] ).


[7]  The difficulty with this rationale is that it ignores the plain and unequivocal definition of
a “used motor vehicle” (General Business Law § 198–b[a][2] ) and is inherently contradictory
since it would result in certain “used motor vehicles” being treated as “new motor vehicles”. This
approach, which is also urged by Brown and the Attorney–General, would require this court to
disregard the precise and explicit language of the statute and apply the provisions of the New
Car Lemon Law to vehicles which undeniably fall within the definition of “used motor vehicles”
under the Used Car Lemon Law. Notably, a thorough examination of the legislative history reveals
that this interpretation of the New and Used Car Lemon Laws is not supported by the legislative
bill jackets or the extensive legislative history regarding these statutes. Moreover, by focusing
solely on the statutory definition of a “consumer” within the meaning of the New Car Lemon
Law ( *351  General Business Law § 198–a[a][1] ), to the exclusion of other relevant statutory
provisions, this approach fails to comply with the well-established rule of statutory construction
which requires courts to harmonize the various provisions of the relevant statutes in order to
**797  reach a rational result (see, People v. Newman, 32 N.Y.2d 379, 345 N.Y.S.2d 502, 298
N.E.2d 651, supra; McKinney's Cons.Laws of N.Y. Book 1, Statutes § 98). A reading of the
two statutes herein clearly indicates that the New Car Lemon Law applies to individuals who fit
within the statutory definition of a “consumer” and who purchase a “new motor vehicle”. In fact,
the recent amendment to General Obligations Law § 198–b extending the right to compulsory
arbitration to owners of “used motor vehicles” reflects a legislative recognition that the New Car
Lemon Law does not encompass “used motor vehicles”. Accordingly, in view of the fact that
Brown's vehicle falls squarely within the statutory definition of a “used motor vehicle” under the
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Used Car Lemon Law (General Business Law § 198–b[a][2] ), it is clear that he does not qualify
for protection under the New Car Lemon Law.


Thus, we agree with the Supreme Court's determination that the arbitrator herein exceeded his
authority in rendering an award in Brown's favor since Brown was not entitled to compulsory
arbitration under the New Car Lemon Law (see, General Business Law § 198–a[k] ). The
arbitrator's conclusion that Brown's vehicle was a “new motor vehicle” rather than a “used motor
vehicle” was not “supported by the evidence or other basis in reason” (Mount St. Mary's Hosp. of
Niagara Falls v. Catherwood, 26 N.Y.2d 493, supra, at 508, 311 N.Y.S.2d 863, 260 N.E.2d 508).


In view of the foregoing, we do not reach the issue of whether Brown qualified as a “consumer”
within the meaning of the New Car Lemon Law (General Business Law § 198–a[a][1] )
notwithstanding the fact that he did not purchase the vehicle directly from the original consumer
but rather from a dealer who purchased it for purposes of resale; nor is it necessary to determine
whether the compulsory arbitration provision of the New Car Lemon Law (General Business Law §
198–a[k] ) applies retroactively to new motor vehicles which were purchased prior to the effective
date of that provision.


Accordingly, the judgment under review is affirmed, without costs or disbursements, Renewed
Motion No. 3703 by the petitioner AMSC to dismiss the appeal of the Attorney–General is granted,
Cross Motion No. 3705 by the Attorney–General for leave to file an amicus curiae brief on the
appeal of Leon W. Brown is granted, and Cross Motion No. 3704 by *352  Leon W. Brown to
adopt the note of issue, brief, and record on appeal filed by the Attorney–General is granted.


ORDERED that the judgment is affirmed, without costs or disbursements; and it is further,


ORDERED that Renewed Motion No. 3703 by the petitioner American Motors Sales Corporation
to dismiss the appeal of the Attorney–General is granted; and it is further,


ORDERED that Cross Motion No. 3705 by the Attorney–General for leave to file an amicus curiae
brief on the appeal of Leon W. Brown is granted; and it is further,


ORDERED that Cross Motion No. 3704 by Leon W. Brown for leave to adopt the note of issue,
brief and record on appeal filed by the Attorney–General as his own is granted.


MANGANO, SPATT and ROSENBLATT, JJ., concur.


SULLIVAN, Justice (concurring in part and dissenting in part).
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Inasmuch as I do not share the majority's view that Leon Brown is precluded from securing the
protections afforded by General Business Law § 198–a (commonly referred to as the “New Car
Lemon Law”), I vote to reverse the judgment and to remit the matter to the Supreme Court,
Westchester County, for further proceedings consistent herewith.


I note my complete agreement with the position of my colleagues regarding the three motions
involving the Attorney–General's participation in this appeal. However, I do not believe that Brown
should be denied the benefits of General Business Law § 198–a merely by reason of the fact **798
that the automobile which he purchased falls within the definition of a “used motor vehicle” as
set forth in General Business Law § 198–b (the Used Car Lemon Law). The majority adopts the
conclusion of the Supreme Court in this case by reading General Business Law §§ 198–a and 198–
b together and by reasoning that an automobile owner cannot seek the protections of the former
statute unless he qualifies as a “consumer” thereunder and purchases a “new motor vehicle” as
that term is defined in Vehicle and Traffic Law § 462(11). In my view, this narrow interpretation
of the relevant statutory provisions is at odds with both the plain and literal language of General
Business Law § 198–a and the clear legislative intent to protect consumers which underlies it.


Our Court of Appeals has recently characterized the consumer protection purpose of General
Business Law § 198–a as a matter of “important public policy” (Matter of State of New York v. Ford
Motor Co., 74 N.Y.2d 495, 501, 549 N.Y.S.2d 368, 548 N.E.2d 906 [Nov. 28, 1989] ). Accordingly,
“[w]e are obligated to insure faithfulness to the protections afforded by the statute so that our
rulings do not add jurisprudential insult to the consumer injury sustained by the purchase[r] of a
defective and unsatisfactory product” (Matter of State of New York v. Ford Motor Co., supra at
501, 549 N.Y.S.2d 368, 548 N.E.2d 906).


Turning to the merits of this case, it is a familiar principle of statutory construction that “[o]ur
cardinal function in interpreting a statute should be to ‘attempt to effectuate the intent of the
Legislature, and where the statutory language is clear and unambiguous, the court should construe
it so as to give effect to the plain meaning of the words used’ *353  (Doctors Council v. New
York City Employees' Retirement Sys., 71 N.Y.2d 669, 674–675, 529 N.Y.S.2d 732, 525 N.E.2d
454 quoting Patrolmen's Benevolent Assn. v. City of New York, 41 N.Y.2d 205, 208, 391 N.Y.S.2d
544, 359 N.E.2d 1338” (Matter of State of New York v. Ford Motor Co., supra, 74 N.Y.2d at 500,
549 N.Y.S.2d 368–, 548 N.E.2d 906). Although referred to in common parlance as the New Car
Lemon Law, General Business Law § 198–a is actually entitled “Warranties”. Consonant with
its title, it essentially defines the “consumers” who come under the umbrella of its protections as
purchasers of motor vehicles which are normally used for personal purposes and which are “subject
to a manufacturer's express warranty” (General Business Law § 198–a[a][1] ). Significantly, a
“consumer” may also be “any person to whom such motor vehicle is transferred during the duration
of an express warranty applicable to such motor vehicle” (General Business Law § 198–a[a]
[1] ). Hence, the statute contemplates that a motor vehicle subject to its provisions may have
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several owners over the course of its first two years or 18,000 miles. It is clear that Brown is a
“consumer” under the statute, as he purchased the subject automobile, and it was transferred to him
for personal use during a period when the manufacturer's express warranty was in effect. Moreover,
it is undisputed that the vehicle was less than two years old and had an odometer reading of less
than 18,000 miles at the time when Brown reported the defects complained of to the manufacturer.
In my view, Brown was not required to fulfill any further criteria in order to enforce his rights
under General Business Law § 198–a.


It is true, as the majority notes, that General Business Law § 198–a(b) makes reference to the term
“new motor vehicle” in providing, in part, as follows:


“[i]f a new motor vehicle does not conform to all express warranties during the first eighteen
thousand miles of operation or during the period of two years following the date of original
delivery of the motor vehicle to such consumer, whichever is the earlier date, the consumer shall
during such period report the nonconformity, defect or condition to the manufacturer, its agent
or its authorized dealer * * * [who in turn] shall correct said nonconformity, defect or condition
at no charge to the consumer”.


The majority also accurately notes that the statute does not contain a definition of the term “new
motor vehicle”. However, it does define the term “motor vehicle” in **799  relevant part as
“a motor vehicle excluding motorcycles and off-road vehicles, which is sold and registered in
this state” (General Business Law § 198–a[a][2] ). Hence, it logically follows that a “new motor
vehicle” (i.e., a vehicle which comes under the purview of General Business Law § 198–a) is
one purchased by or transferred to a *354  consumer for personal use during the term of the
manufacturer's express warranty and which develops problems during the first two years or 18,000
miles, whichever occurs earlier. Indeed, as long as the vehicle is subject to the manufacturer's
express warranty and both is less than two years old and has been driven less than 18,000 miles,
the age or mileage of the vehicle is irrelevant with regard to the application of the protections of
General Business Law § 198–a to the consumer. The relevant inquiry is not whether the vehicle
is a “new car” in the colloquial sense, but whether the aggrieved purchaser fulfills the definitional
requirements of a “consumer” under General Business Law § 198–a(a)(1) so as to be entitled to the
benefits of the statute (see, General Motors Corp. v. Cotton, Sup.Ct., Westchester County, June 19,
1987, Marbach, J.; Matter of Dente v. Worldwide Volkswagen Corp., Sup.Ct., Nassau County, July
15, 1988, McCabe, J.). Inasmuch as Brown is a person “entitled by the terms of [the manufacturer's
express] warranty to enforce the obligations of the warranty” (General Business Law § 198–a[a]
[1] ), the plain meaning of the statutory language demonstrates that he qualifies for the protections
of the statute.


The majority reaches a contrary result by reasoning that the automobile in this case falls within
the definition of a “used motor vehicle” as set forth in General Business Law § 198–b (i.e., the
“Used Car Lemon Law”). Indeed it does, for there is no doubt that Brown's car is “a motor vehicle
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* * * which has been driven more than the limited use necessary in moving or road testing a new
vehicle prior to delivery” (General Business Law § 198–b[a][2] ). However, it does not follow
that Brown is precluded from enforcing his rights under General Business Law § 198–a merely
because his vehicle also meets the criteria for a “used motor vehicle” under the Used Car Lemon
Law. Simply put, there is no language in either statute which prevents a consumer from seeking the
benefits of General Business Law § 198–a, including compulsory arbitration pursuant to General
Business Law § 198–a(k), on the ground that the automobile satisfies the definition of a “used
motor vehicle”. Rather, the opposite is true, inasmuch as the Used Car Lemon Law expressly
contemplates that a car which conforms to the definition of a “used motor vehicle” under its
provisions may nevertheless also be subject to a manufacturer's warranty, and thereby be protected
under the provisions of General Business Law § 198–a:


“[i]f the warranty provided for in section one-hundred ninety-eight-a of this *355  chapter is
in effect at the time of the sale of the used motor vehicle, then the warranty specified in this
section shall be required only for the period of time, if any, between the expiration of such
section one-hundred ninety-eight-a warranty and the period specified in paragraph one of this
subdivision” (General Business Law § 198–b[b][4] ).


Moreover, the Used Car Lemon Law also expressly recognizes that other consumer protection
legislation may be applicable to a vehicle which comes under its provisions, for it reads in part:


“[n]othing in this section shall in any way limit the rights or remedies which are otherwise
available to a consumer under any other law” (General Business Law § 198–b[d][2] ).


Additionally, the so-called New Car Lemon Law contains language which supports the foregoing
conclusion, as it includes among the “consumers” entitled to its protections “any person to whom
such motor vehicle is transferred during the duration of [a manufacturer's] express warranty
applicable to such motor vehicle” (General Business Law § 198–a[a][1] ). It stands to reason that
a subsequent transferee of a vehicle will receive it in a “used” condition within the meaning of
the Used Car Lemon Law (i.e., driven more than is required for moving or **800  road testing it
prior to delivery by the dealer). Nevertheless, General Business Law § 198–a(a)(1) unequivocally
provides that as long as the manufacturer's express warranty is still in effect and the vehicle is less
than two years old and has traveled less than 18,000 miles, the subsequent transferee will be able
to enforce the full panoply of consumer rights afforded by that statute.


Accordingly, I cannot agree that General Business Law §§ 198–a and 198–b are, as the majority
suggests, mutually exclusive consumer protection laws. Rather, they are complementary statutory
provisions intended to expand the avenues of redress for consumers who are burdened with
chronically defective automobiles. In my view, the majority's adoption of the Supreme Court's
conclusion to the contrary renders the above-cited statutory provisions meaningless and creates
a conflict between the two statutes when, as in this case, a vehicle satisfies the definitional
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requirements of both enactments. This result appears to be inconsistent with the very principle
of statutory construction upon which the majority relies—to wit, that the courts are required to
harmonize statutes which deal with the same general subject matter.


Similarly, I find unpersuasive the majority's resort to the definition of the term “new motor vehicle”
set forth in *356  Vehicle and Traffic Law § 462(11) to support its view. While this statutory
provision is certainly instructive, it comprises part of Vehicle and Traffic Law article 17–A (the
Franchised Motor Vehicle Dealer Act) and apparently bears no direct relationship to the consumer
protection statutes discussed herein. Indeed, the relevance of the Franchised Motor Vehicle Act's
provisions to this case is highly questionable in view of Vehicle and Traffic Law § 468, which
provides that nothing contained in the act shall be construed to limit or abridge the rights of
consumers, inasmuch as the purpose of Vehicle and Traffic Law article 17–A is only “to provide
for the settlement and/or determination of disputes under the franchised motor vehicle dealer act
as between franchisors and franchised motor vehicle dealers as defined herein”.


Two remaining issues raised by AMSC require brief discussion. The first of these is AMSC's claim
that Brown cannot qualify as a “consumer” within the purview of General Business Law § 198–a
because he apparently purchased his vehicle from a dealer who in turn purchased it not for personal,
family or household purposes, but for the purpose of reselling it. This chain of custody argument is
without merit, as the statute contains no requirement that each and every owner of a vehicle must
use it for personal purposes as a condition precedent for coverage under General Business Law
§ 198–a, nor may such an additional criterion be engrafted onto the statute at the mere whim of
AMSC. Secondly, AMSC maintains that Brown was not entitled to avail himself of the compulsory
arbitration remedy provided in General Business Law § 198–a(k), inasmuch as he purchased his
vehicle prior to the effective date of that provision. Again, there is no language in the statute to
support such a conclusion, and it is clear that Brown was entitled to enforce the manufacturer's
express warranty via General Business Law § 198–a as of that effective date (see generally, Laiosa
v. Camelot AMC/Jeep, 113 A.D.2d 145, 495 N.Y.S.2d 285). Moreover, the remedial nature of this
consumer protection statute supports its retroactive application.


In view of the foregoing, I conclude that Brown is entitled to the protections afforded by General
Business Law § 198–a, inasmuch as he purchased for personal use a vehicle which came within
the age and mileage requirements of that statute and which was covered by the manufacturer's
express warranty. It is my view that this interpretation of the relevant statutory provisions comports
with both the plain and unambiguous language of the statute itself and with the important *357
consumer protection policy which prompted its enactment. Accordingly, there is a rational basis
for the arbitrator's award, and it cannot be said that the arbitrator exceeded his authority in this
case (see,  **801  Matter of Subaru of Am. [McKelvey], 141 Misc.2d 41, 532 N.Y.S.2d 617).
However, while I find that reversal is required, the matter should be remitted to the Supreme
Court, Westchester County, for consideration of the parties' additional claims—to wit, AMSC's
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contentions that the defects complained of did not substantially impair the value of the vehicle and
that the arbitrator failed to follow the mileage deduction formula of General Business Law § 198–
a(a)(4), and the affirmative defenses and counterclaims asserted in Brown's answer.


In conclusion, I vote to grant Renewed Motion No. 3704, Cross Motion No. 3703 and Cross Motion
No. 3705, to reverse the judgment appealed from, and to remit the matter to the Supreme Court
for further proceedings consistent herewith.


All Citations


152 A.D.2d 343, 548 N.Y.S.2d 791


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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786 P.2d 855
Supreme Court of Wyoming.


Rex A. BRITTON and Veronica K. Britton, Appellants (Plaintiffs),
v.


BILL ANSELMI PONTIAC–BUICK–GMC, INC., Appellee (Defendant).


No. 89–100.
|


Jan. 26, 1990.


Synopsis
Buyer of automobile and buyer's husband brought action against dealership which sold vehicle
and vehicle's manufacturer, alleging fraud, breach of express and implied warranties, and failure
to comply with Magnuson-Moss Warranty Act and State “Lemon Law.” The District Court,
Sweetwater County, Jere Ryckman, J., allowed recovery for dealership's breach of warranty,
determined that plaintiffs had failed to establish their fraud claim or their claims under either
of two statutory causes of action, and awarded damages of only $1,500. Plaintiffs appealed.
The Supreme Court, Urbigkit, J., held that: (1) statements made by dealership's salesman at
time he sold automobile, concerning history of vehicle, were matters within scope of salesman's
agency or employment and, accordingly, were not hearsay when offered against dealership;
(2) erroneous exclusion of buyer's testimony concerning alleged misrepresentations concerning
history of vehicle was not rendered harmless by testimony of buyer's husband concerning those
representations; (3) buyer established cause of action under Magnuson-Moss Warranty Act; and
(4) crucial fact in determining that vehicle is “new vehicle,” as required for application of State
“Lemon Law” is that transfer of vehicle to consumer occurs during term of prior warranty or is
accompanied by new warranty.


Reversed and remanded for retrial.


Cardine, C.J., concurred in part, dissented in part and filed opinion.


Procedural Posture(s): On Appeal.


West Headnotes (7)


[1] Evidence Employees in general
Statements made by car dealership's salesman at time he sold automobile concerning
history of vehicle were matters within scope of salesman's agency or employment and,
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accordingly, were not hearsay when offered against dealership accused of fraud. Rules of
Evid., Rule 801(d)(2)(D).


[2] Appeal and Error Similar testimony of other witnesses
Erroneous exclusion of car buyer's testimony concerning alleged misrepresentations
concerning history of vehicle was not rendered harmless by testimony of buyer's husband
concerning those representations; had buyer's testimony proved more convincing than
husband's, or been strongly corrobative of his testimony, trial court might not have so
easily limited its examination of dealership's putative fraud to consideration of newspaper
advertisements, as it was clear that buyer and her husband established prima facie case of
fraudulent misrepresentation.


3 Cases that cite this headnote


[3] Fraud Weight and Sufficiency
To make prima facie case of fraudulent misrepresentation, automobile buyer needed to
introduce evidence that dealership's salesman knowingly made false representation of
material fact with intent of inducing buyer to purchase car, and that buyer was induced to
make purchase, to her detriment, by her reasonable reliance upon his statements.


3 Cases that cite this headnote


[4] Fraud Duty to disclose facts
Although automobile dealership and its salesmen were under no legal duty to speak on
matter of vehicle's ownership history, once they chose to speak they were obligated to fully
and fairly disclose truth of matter.


1 Cases that cite this headnote


[5] Fraud Falsity of representations and knowledge thereof
Automobile buyer and her husband established prima facie case of fraudulent
misrepresentation by dealership; husband testified that salesman completely fabricated
account of vehicle's presence in city, thereby embellishing upon false claim that it had only
seen use as company car for manufacturer, and buyer and husband had gone to dealership
with intent of purchasing new vehicle.


3 Cases that cite this headnote
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[6] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
Automobile buyer established cause of action under Magnuson-Moss Warranty Act; while
trial court's decision letter and record did not clarify whether promise trial court found
breached would best be characterized under Act as written warranty, implied warranty,
or service contract, promise had to fall under one or combination of those headings,
particularly because extra $350 was paid for acquisition of warranty as result of sales
negotiations. Magnuson-Moss Warranty—Federal Trade Commission Improvement Act,
§ 110(d), 15 U.S.C.A. § 2310(d).


2 Cases that cite this headnote


[7] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
Crucial fact in determining that vehicle is “new vehicle,” as required for application of
State “Lemon Law,” is not that vehicle has been previously owned or that vehicle has been
driven substantial number of miles but, rather, that transfer of vehicle to consumer occurs
during term of prior warranty or is accompanied by new warranty. W.S.1977, § 40–17–
101(a)(i)(A–C), (a)(iv), (b, c).


2 Cases that cite this headnote


Attorneys and Law Firms


*856  James K. Lubing of Goody & Lubing, Jackson, for appellants.


Robert J. Pickett of Pickett & McKinney, Rock Springs, for appellee.


Before CARDINE, C.J., and THOMAS, URBIGKIT, MACY and GOLDEN, JJ.


Opinion


URBIGKIT, Justice.


This is a lemon car lawsuit where, following numerous unsuccessful attempts to have their 1983
Buick Regal repaired, appellants Rex A. and Veronica K. Britton (Britton) brought suit against
the seller of the vehicle, Bill Anselmi Pontiac–Buick–GMC, Inc. (BAI), and the manufacturer,
General Motors Corporation (GM). Their complaint sought recovery of the $15,184.84 purchase
price, incurred costs and attorney fees by allegations of fraud, breach of both express and implied
warranties, and failure to comply with both the federal Magnuson–Moss Warranty Act, 15 U.S.C.
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§§ 2301–2312 and Wyoming's “Lemon Law”, W.S. 40–17–101 (1989 Cum.Supp.). GM settled
with Britton and the case proceeded to a bench trial against BAI. The district court allowed
recovery for the dealership's breach of warranty, determined the Brittons had failed to establish
their fraud claim or their claims under either of the two statutory causes of action, and only awarded
damages of $1,500. The Brittons question contended district court errors:


1) * * * in ruling that fraud was not proven at trial when:


a) ample evidence of fraud was produced at trial, and


b) Appellant Veronica Britton was prohibited from testifying as to representations made to
her by an agent of Appellee because of erroneous application of the hearsay doctrine?


2) * * * in not applying the Wyoming lemon law when the Appellee represented the car as a
new car at the time of sale, and the car was covered under a new car warranty?


3) * * * in not applying the Magnuson–Moss Warranty Act which applies to used as well as
new cars?


We reverse and remand.


FACTUAL BACKGROUND


On December 4, 1984, the Brittons visited the Buick–Pontiac–GMC dealership in Rock Springs,
Wyoming to purchase a car. Although initially intending to buy a new vehicle, they had become
curious about BAI's radio advertisements trumpeting the arrival of a number of “Brass Hat”
specials. Dick Boling, company salesman and an acquaintance of the Brittons, informed them the
advertisements referred to certain low-mileage vehicles which had never been privately titled and
had only been used as company cars by GM executives. Because such cars, with the availability of
new car financing and their 12 *857  months/12,000 miles new car warranty, had been described
as comparable to new vehicles, the Brittons permitted Boling to show them one of the “Brass Hat”
specials, a 1983 Buick Regal. When they inquired about a dealer's identification sticker on the rear
of the car, Boling explained that the vehicle had been used solely to transport GM executives to
and from the Jackson, Wyoming airport, but that GM had permitted Teton Motors, Inc., a local
Jackson dealership, to place the sticker on the car for advertising purposes. The Brittons bought
the car and purchased additional warranty protection which extended the basic new car warranty
to a term of 48 months/48,000 miles.


The Brittons immediately experienced problems with the vehicle. Between the purchase date and
June 1985, they repeatedly attempted to have BAI repair the following items: a malfunctioning
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tape deck, an “adjustable” heater that would deliver only cold air or air heated to eighty-five
degrees, windows that would not fully close, a defective alternator, a non-functioning gas gauge,
a leaking sun roof, broken electric seats, paint that washed off when the car was hosed down, a
malfunctioning turbocharger, and a leaking and slipping transmission. The Brittons claimed that,
during those six months, they had the car towed a number of times, took the car back for repair
fifteen times, and lost the use of the vehicle due to repairs for forty-five days. Notwithstanding
the time and effort presumably put into those repair efforts, the dealership managed to fix only
the alternator, and that only after three tries. Compounding the frustration and inconvenience of
these unsuccessful attempts to repair the car, one of the dealership's mechanics, harboring an
unrelated personal grudge against Rex Britton, threatened to make the vehicle the instrument of
his vengeance. 1  The Brittons, accordingly, engaged the services of an attorney.


1 Britton was a Wyoming Highway Patrolman assigned to the Rock Springs division and had
previously arrested the mechanic “for numerous traffic violations.” On a trip to the garage
for repair, Britton testified:


[T]his gentleman [the BAI mechanic] came up to me and says Officer Britton, remember
me. I said yes, I do. And he said I just want you to remember one thing, the next time
you bring your car in here, I'm going to be the one that works on it, and I just want you
to remember what goes around comes around.
Q. You didn't take your car in there after that?
A. No, sir. I was afraid to.


In fairness, testimony was also given on behalf of appellee that this “technician” was fired
when the employer confirmed the threat had been made to the customer.


By this time, the parties' business relationship had become nearly as irreparable as the “Brass Hat”
special. The Brittons resisted suggestions of further attempts at repair. BAI's alternative offer to
exchange the 1983 Buick Regal for another vehicle, because it appeared limited to vehicles of
lesser value than the Buick and appeared to require further expenditures by the Brittons to obtain
a car of comparable value, met with similar resistance. Negotiations were further discouraged by
the Brittons' discovery that their “new” vehicle had actually been owned previously by a Jackson
man who had prevailed in a suit against Teton Motors, Inc. and GM after the dealership proved
unable to correct a myriad of problems with the car. Many of the defects plaguing the prior owner
were identical to the problems encountered by the Brittons. 2  Meanwhile, the “Brass Hat” *858
special continued to tarnish in various garages and repair shops. On April 17, 1986, the Brittons
filed the present lawsuit.


2 The condition of the vehicle in first ownership by Richard and Linda Martin in Jackson
before title was transferred to the unsuspecting buyers in Rock Springs is vividly described
by the Teton County District Judge in an opinion letter in awarding judgment of $20,964.41
(including attorney fees and nominal punitive damages) to the Martins for their problems
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for possession in the period between May 26, 1983 and when the keys were handed back to
the vendor on September 24, 1984. The district court, in the opinion letter, after relating the
initial history of the purchase by the Martins, stated:


In any event, the 1983 Buick Regal in question (Regal) arrived 2 months 15 days after it
was ordered. It arrived without the electric seat which had been ordered, but which had
been placed on the new car sticker on the window of the Regal and had been paid for by
the consumer and by Teton Motors. In fact, Tom Shear, the salesman, stated it was the first
time in his experience as a car dealer that the manufacturer charged for an item which had
not come with the car and been placed on the sticker. That, of course, was only one of the
problems as the Court finds this car was a “lemon” from the outset.
Not only was the electric seat not installed, but there was a dent in the hood, there was
bad painting on the side of the car and the overspray had been sprayed on the chrome and
the windows, the windows did not seat, there were scratches on the paint, the passenger
window squeaked and there was a leak in the transmission. This was not the only trouble
because later, after the car had been returned to Teton Motors by the Martins, it was found
that there was also an engine oil leak in the Regal.


The district court then related the history of the period of total frustration from purchase to
redelivery of the keys, including attempted repair and continued problems. According to the
district court:


On September 24th they returned to Jackson but, when coming up Parley's Canyon from
Salt Lake City, the car began to smoke and transmission fluid was again leaking. They
again bought transmission fluid at the top of Parley's Canyon just east of Salt Lake City and
limped back to Jackson. They called Earl Auge on September 26th; Mr. Martin explained
they had had it and that they had “had all the fun they could have with this car.” On that
date, Mr. Martin took the car to Teton Motors where he was to visit with Mr. Auge, but it
appears that Mr. Auge was busy, so Mr. Martin went to the rear of Teton Motors, left the
car outside and waited for Mr. Auge. After waiting what he felt a reasonable amount of
time, Mr. Auge did not appear, he told the service manager he was turning the car back and
handed they keys over. The plaintiffs have not had possession of the Regal since that date.


PROOF OF FRAUD


At trial, the Brittons attempted to introduce both direct and circumstantial evidence that the
salesman, Boling, had misrepresented the history of the purchased vehicle. The direct evidence
consisted largely of the uncontradicted and unimpeached testimony by Rex Britton, and Veronica
Britton to the extent as purchasing owner, she was permitted to testify as to statements made
by Boling. The circumstantial evidence included newspaper advertisements, published a few
days after the sale, which corroborated Boling's definition of a “Brass Hat” special and which
confirmed that BAI was selling the purchased vehicle under such a guise. Additionally, the Brittons
introduced evidence of the dealership's guilty plea to criminal charges that those advertisements,
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in describing the listed vehicles as “Brass Hat” specials, were knowingly false and misleading.
The district court concluded that such evidence was insufficient to establish the Brittons' case for
fraudulent misrepresentation. 3


3 Initially, the Brittons were called to inquire at that automobile sales agency by a radio
advertisement for the “Brass Hat” special. The significance of the newspaper advertisement
by contention of the Brittons as published three days after purchase was that it was
demonstrative proof in print confirming the text of the identical statement by the salesman
which had been the basis of their initial purchase. They admitted they did not rely
on the newspaper advertisement, but that information was identical to the earlier radio
advertisement and the sales pitch of the BAI employee at demonstration and purchase
discussions. The asserted defense of appellee that the vehicle was only sold as a normal
buy-back vehicle was impacted by both the newspaper advertisement and guilty plea which
inferred to the contrary.
Boling did not testify at trial, having both left the dealership employ and moved from the
community. The record reflects efforts of the Brittons to find him in the Gillette, Wyoming
area. Whether his former employer knew anything about his whereabouts by trial time is
undisclosed in this record. Consequently, tie-in relations between what he said or did is also
undisclosed as, for example, who handled directions for typing on the differentiated sales
and warranty instruments and who got the car title for the buyer from the Sweetwater County
Clerk in Green River, Wyoming. See n. 5, n. 7 and n. 12, infra.
It is noted that between September 24, 1984 and December 4, 1984, the vehicle reappeared in
Rock Springs on the BAI sales floor. As detailed in n. 5, infra, title had not been transferred
from the Martins to anyone prior to the delivery in Rock Springs. A sticker was found on the
back of the car in large letters reflecting “Teton Motors, Inc., Jackson Hole, Wyoming.” This
advertising symbol had been explained to the Brittons by salesman statement that the car
had been used between Jackson and the airport in that community and that, for advertising
purposes, the local dealer was given the right to install the sticker.


The only rationale given for that conclusion appears in the district court's decision letter of
February 13, 1989 which stated:


Several of the exhibits go to the wrongdoing of Bill Anselmi, Inc. in the *859
advertising of the car as a Brass Hat Special. The company was prosecuted and
convicted for the fraudulent advertising. The testimony, however, was that the
Plaintiffs did not go to the dealer for a Brass Hat Special but for a new car. The
actual ad in evidence which led to the conviction ran in the newspaper three
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days after the Brittons purchased the car. The testimony also indicated that Bill
Anselmi, Inc. advertised the car the same way G.M.C. advertised it to him. [ 4 ]


4 We do not understand where this conclusion was derived since the record reveals without
dispute that the radio advertisement for the “Brass Hat” special was an inducement for their
initial visit to, and inquiry from the seller about the purchase of that kind of vehicle.


(Emphasis in original.) This statement suggests the district court conceived the Brittons' case
for fraud to be based solely upon misrepresentations contained in the newspaper advertisements.
Insofar as that characterization of the case is correct, the district court perhaps concluded: (1)
the advertisements could not have induced the sale since they were not published until after the
sale; (2) the advertisements could not have induced the Brittons to seek a “Brass Hat” special
since they admitted that, despite the advertisements, they had gone to BAI to buy a new car; and
(3) the car seller was not culpable because, having itself relied on the representations of GM, it
made no knowing misrepresentations to the Brittons. We do not believe, however, that such a
characterization of the Brittons' fraud case comports with the record. Their case rested, not on
misrepresentations contained in the newspaper advertisements, but rather on the false statements
of Boling. Because evidence regarding those statements was crucial to the Brittons' case, we turn
our attention to the propriety of excluding much of that evidence. 5


5 The undisputed testimony of Britton denies suggestion that the status of this car as a used
Wyoming vehicle was unknown to BAI personnel. Britton explained that, in bolting down a
child restraint seat by removal of the back seat, he discovered a “name badge that said Dick
Martin on it.” He then described:


Q. Did you ever find out who this Dick Martin was?
A. I found out later on that Mr. Martin was the original purchasing owner.
Q. How did you find that out?
A. In June of '85, we had contacted our private attorney, Mr. Leonard Kaumo, to look
into the possibility of a Lemon Law suit against Mr. Anselmi. He told me to go over and
secure a copy of the title, and I went over to the Green River Courthouse, downstairs in
the building here, and talked to the auto licensing people, the Clerk of Court, asked her
for a copy of my title. She handed me a copy of it and it said used on the title. That's the
first time I'd ever seen the title. I asked her to see the application for title, she went and
got it, and on the back of it, it stated that Mr. Martin had been the owner of the vehicle
previous to me.
Q. Did you do any follow-up to find out anymore about the history of that car?
A. Yes, I did. I called Mr. Martin in Jackson and he told me that the car had been involved
in a lengthy lawsuit in Teton County and that he eventually went to court, the Judge found
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in favor of the Plaintiff, Mr. Martin, and the car was repurchased by General Motors or
given back to General Motors.


With this undisputed evidence, we have an established record that when BAI received the
car, it was accompanied by a title issued to a Wyoming resident which, in the nature of things,
would have been assigned in blank by the Martins when they settled with GM as the result
of the Teton County litigation. The title the seller received for transfer of ownership to the
Brittons would have been issued in the name of the Jackson resident and the vehicle itself
carried the logo for Teton Motors, Inc., Jackson Hole, Wyoming. If GM had secured a re-
issued title upon settlement with the Martins, its name rather than the Martins' would have
appeared on the application of transfer of title obtained by BAI for Britton in Sweetwater
County. It is realistic to recognize that GM may have also committed fraud on the dealership
by delivery of a vehicle without explaining the tale of woe when first sold in the adjoining
community. At the same time, appellee was provided information that the vehicle had been
issued in the name of an individual. With a mileage of only 6,700, an expert in the automobile
sales business could conclude that something was, at best, strange in “western Wyoming.”


[1]  When Veronica Britton was questioned about Boling's pre-sale representations, appellee
entered a hearsay objection. The district court clearly erred in sustaining that objection over the
Brittons' argument that statements made in Boling's capacity *860  as BAI's agent were not
hearsay. W.R.E. 801(d)(2)(D) states:


(d) Statements which are not hearsay.—A statement is not hearsay if:


* * * * * *


(2) Admission by Party–Opponent.—The statement is offered against a party and is * * * (D)
a statement by his agent or servant concerning a matter within the scope of his agency or
employment, made during the existence of the relationship.


Boling's statements as a car salesman, admittedly employed by the dealership at the time he sold
the 1983 Buick Regal to the Brittons, were obviously offered against his employer. Any such
statements made to Veronica Britton, a prospective customer, concerning the history of that vehicle
were unquestionably “matter[s] within the scope of his agency or employment.” W.R.E. 801(d)
(2)(D). Thus, those statements were not hearsay and were erroneously excluded. See Kobielusz
v. Wilson, 701 P.2d 559, 562 (Wyo.1985). This was fundamental evidence of Brittons' case, and
particularly so since, by the buyer's copy of the sales instrument, she was the only buyer. See n.
7 infra.


[2]  BAI, however, asserts on appeal that, because Rex Britton testified concerning Boling's
statements, any error in excluding Veronica Britton's testimony must be harmless. We cannot
agree. While the substance of her testimony might be apparent from the record, we cannot
with any assurance assume that its quality or scope would have been identical to that given by
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her husband. Had Veronica Britton's testimony proved more convincing than her husband's, or
had it been strongly corroborative of his testimony, the district court might not have so easily
limited its examination of BAI's putative fraud to a consideration of the misleading newspaper
advertisements. Although the district court appears to have given little weight to Rex Britton's
testimony regarding the seller's pre-sale representations, focusing instead solely on the proof of
its after-the-fact advertisements, we are unable to conclude that it would do so again in the face
of additional testimony for it is clear the Brittons established a prima facie case of fraudulent
misrepresentation. 6


6 The guilty plea to the fraudulent newspaper advertisements, which were similar to the radio
advertisements and the same as the salesman's spiel in a transactional evaluation, provides
probative strength to evidence addressing contentions of fraud. This record provides not the
semblance of an indication that the Brittons were told that this vehicle was a second-owner,
repossession or lemon reject from Jackson, Wyoming.


[3]  [4]  To make such a case, the Brittons needed to introduce evidence that the BAI salesman
knowingly made a false representation of a material fact with the intent of inducing them to buy the
car, and that they were induced to make the purchase, to their detriment, by their reasonable reliance
upon his statements. See Willmschen v. Meeker, 750 P.2d 669, 672 (Wyo.1988); Garner v. Hickman,
709 P.2d 407, 410 (Wyo.1985); and Duffy v. Brown, 708 P.2d 433, 437 (Wyo.1985). Evidence of
any active conduct or words by Boling which tended to produce an erroneous impression might
sufficiently satisfy that burden if those half truths had the effect of lies. Although BAI and its
salesman were under no legal duty to speak on the matter of the 1983 Buick Regal's ownership
history, once they chose to speak they were obligated to fully and fairly disclose the truth of the
matter. Meeker v. Lanham, 604 P.2d 556, 558 (Wyo.1979); Simpson v. Western National Bank of
Casper, 497 P.2d 878, 880 (Wyo.1972); Twing v. Schott, 80 Wyo. 100, 338 P.2d 839, 841 (1959).


[5]  The Brittons even met their burden without the challenged testimony of Veronica Britton. Rex
Britton testified that Boling completely fabricated an account of the 1983 Buick Regal's presence in
Jackson, thereby embellishing upon the false claim that it had only seen use as a GM company car.
The company owner testified that no one in his organization had any such detailed knowledge of
the vehicle's history. It is difficult to conceive of a situation in which the history of a vehicle would
not be material to a prospective purchaser. Since the Brittons had gone to the *861  automobile
sales company with the intent of purchasing a new vehicle, Boling's fabrication appears to have
served its obvious purpose of diverting the Brittons' plans and inducing them to purchase the used
1983 Buick Regal. 7


7 Careful examination of the sales documents reveal what is sometimes called double layering
sales papers. See Wales v. Roll, 769 P.2d 899, 904 (Wyo.1989), Urbigkit, J., concurring
in part and dissenting in part. The printed form used for the retail sales contract was the
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General Motors Acceptance Corporation Z–109WY printed form which obviously comes
in a set of quadruplicate instruments as a carbonized combination. At issue in the case was
controversy about the Brittons' knowledge that the car was used. Rex Britton testified, as
did Veronica Britton, that they had signed one copy and then were handed another copy
which they signed without examination, since each was required to be signed in the original.
Present exhibits reveal that these two forms, even though part of a carbonized set, were
not the same. Examination of the lower portion of the form (even from the xerox copies
presented in evidence) reveals that a one typing process was used for most of the insertions
on the forms. The two forms were, however, typed separately for the information at the top
left where the names were different for the purchaser with Rex Britton included in one and
not on the other and the first form which was signed as buyers' copy stating nothing in the
space for designation of new or used and the car model was stated to be a Buick Englewood,
while the second form, which was the dealer's copy, was typed in altered form to state in the
space for new or used, “used,” and a different make and model “Buick Regal.” When the top
form, as a part of a carbonized set, comes out typed differently from succeeding instruments
in the same set, it is sometimes described as double layering sales documents.
After purchase on December 4, 1984, with anticipated acquisition of a new car warranty
“just like the newspaper advertisement said and the salesman promised,” the customer was
charged a sales amount of $350 for “an extended warranty.” The Brittons first learned about
the unavailability of the promised warranty by a letter from BAI dated May 15, 1985 which
stated:


Due to the age of your vehicle it cannot be covered as a new car under the Automobile
Mechanical Repair Agreement service contract.
The cost of the plan $350.00, has been credited to your account with GMAC.
I apologize for any inconvenience.


We recognize at bench trial it is the provence of the district court to determine whether fraud has
been proven by clear and convincing evidence. Albrecht v. Zwaanshoek Holding En Financiering,
B.V., 762 P.2d 1174, 1177 (Wyo.1988); Duffy, 708 P.2d at 437; Meyer v. Ludvik, 680 P.2d 459,
464–65 (Wyo.1984). However, it has long been the position of this court that testimony favoring a
party which is both uncontradicted and unimpeached cannot be wholly ignored during the district
court's deliberations. Crompton v. Bruce, 669 P.2d 930, 933 (Wyo.1983); Creek v. Town of Hulett,
657 P.2d 353, 357 (Wyo.1983); Twing, 338 P.2d at 841. Thus, we will not ordinarily disturb its
decision regarding the existence of fraud unless it is unsupported by the evidence or is against
the great weight of the evidence on record. True Oil Co. v. Sinclair Oil Corp., 771 P.2d 781, 793
(Wyo.1989); Walter v. Moore, 700 P.2d 1219, 1222 (Wyo.1985); Meeker, 604 P.2d at 558. Because
the Brittons' prima facie case of fraud is both unimpeached and uncontradicted, we assume that the
district court gave due consideration to the evidence of Boling's statements, despite its apparent
concentration on BAI's post-sale misrepresentations. We cannot intrude on what may have been
merely the district court's assessment of a witness' credibility. However, we must allow for the
possibility that, with the addition of Veronica Britton's testimony, the district court might find the
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weight of evidence shifted in the Brittons' favor. We, therefore, decline BAI's invitation to hold the
erroneous exclusion on Veronica Britton's testimony harmless, and accordingly remand for further
consideration of the Brittons' fraud claim.


APPLICABILITY OF THE MAGNUSON–MOSS WARRANTY ACT


[6]  We also remand the Brittons' claim for relief under the federal Magnuson–Moss Warranty
Act for reconsideration by the district court. The Act provides, at 15 U.S.C. § 2310(d) (emphasis
added):


(1) Subject to subsections (a)(3) and (e), a consumer who is damaged by the failure of a supplier,
warrantor, or service contractor to comply with any obligation under this title * * *, or under
a written warranty, implied warranty, or service  *862  contract, may bring suit for damages
and other legal and equitable relief—


(A) in any court of competent jurisdiction in any State * * *. [ [ 8 ]


8 Subsection (e) deals with the availability of class actions under 15 U.S.C. § 2310 and is
inapplicable to the present case. Subsection (a)(3) permits warrantors to establish informal
dispute settlement mechanisms, conforming to the Federal Trade Commission rules, and
to require consumers to utilize those mechanisms as a prerequisite to suit. Nothing in the
record suggests that subsection (a)(3) would prevent the maintenance of the Brittons' suit.
Additionally, research suggests GM discontinued the use of such mechanisms prior to the
filing of this suit. See 54 Fed.Reg. 21,070 n. 2 (1989).


The Brittons were clearly “consumers” under the Act, and BAI was just as clearly a “supplier.” 9


Furthermore, the district court expressly found the Brittons entitled to relief under a breach of
warranty theory. Although the district court's decision letter and the remainder of the record do
little to clarify whether the promise the district court found breached would best be characterized
under the Act as a written warranty, an implied warranty, or a service contract, we cannot help but to
conclude that it must fall under one or a combination of these headings and particularly so because
an extra $350 was paid for acquisition of the warranty as a result of the sales negotiations. 10


We therefore hold the Brittons have established their cause of action under the Magnuson–
Moss Warranty Act, and remand for a determination of their entitlement to the Act's expanded
remedies. 11


9 15 U.S.C. § 2301 defines those terms in the following manner:



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS2310&originatingDoc=I5a4889b1f78311d9b386b232635db992&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS2310&originatingDoc=I5a4889b1f78311d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=0001037&cite=UUID(I5EE723A0314D11DAAECA8D28B8108CB8)&originatingDoc=I5a4889b1f78311d9b386b232635db992&refType=CP&fi=co_pp_sp_1037_21070&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1037_21070

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS2301&originatingDoc=I5a4889b1f78311d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Britton v. Bill Anselmi Pontiac-Buick-GMC, Inc., 786 P.2d 855 (1990)
1990-1 Trade Cases P 68,913


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


(3) The term “consumer” means a buyer (other than for purposes of resale) of any
consumer product, any person to whom such product is transferred during the duration
of an implied or written warranty (or service contract) applicable to the product, and any
other person who is entitled by the terms of such warranty (or service contract) or under
applicable State law to enforce against the warrantor (or service contractor) the obligations
of the warranty (or service contract).
(4) The term “supplier” means any person engaged in the business of making a consumer
product directly or indirectly available to consumers.


10 Written warranties, implied warranties and service contracts are distinguished by 15 U.S.C.
§ 2301 in this way:


(6) The term “written warranty” means—
(A) any written affirmation of fact or written promise made in connection with the sale of
a consumer product by a supplier to a buyer which relates to the nature of the material or
workmanship and affirms or promises that such material or workmanship is defect free or
will meet a specified level of performance over a specified period of time, or
(B) any undertaking in writing in connection with the sale by a supplier of a consumer
product to refund, repair, replace, or take other remedial action with respect to such product
in the event that such product fails to meet the specifications set forth in the undertaking,
which written affirmation, promise, or undertaking becomes part of the basis of the bargain
between a supplier and a buyer for purposes other than resale of such product.
(7) The term “implied warranty” means an implied warranty arising under State law (as
modified by sections 108 and 104(a)) [15 U.S.C. §§ 2308 and 2304(a) ] in connection
with the sale by a supplier of a consumer product.
(8) The term “service contract” means a contract in writing to perform, over a fixed period
of time or for a specified duration, services relating to the maintenance or repair (or both)
of a consumer product.


11 In addition to the traditional damages remedy afforded for warranty breach under W.S.
34–21–293 and 34–21–294, 15 U.S.C. § 2310(d) permits, in cases concerning the breach of
written or implied warranties or service contracts, various forms of equitable relief and the
award of costs and attorney's fees. We note at this point in our discussion that this appeal aims
primarily to enlarge the remedies available to the Brittons. Should they ultimately prevail
on their fraud claim, a variety of equitable remedies, including rescission and return of a
portion of the purchase price, would conceivably become available under W.S. 34–21–299.1
and this court's decision in Meyer, 680 P.2d 459. Similarly, replacement of the automobile
or a return of the purchase price would become available should the Brittons establish their
right to relief under Wyoming's “Lemon Law”, discussed below. While the Magnuson–Moss
Warranty Act, to some extent, duplicates the remedies afforded by alternative theories of
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recovery, its real value lies in its provision of costs and fees with fewer of the restrictions
imposed by Wyoming's “Lemon Law”, the only other source of such relief.


APPLICABILITY OF WYOMING'S “LEMON LAW”


[7]  In its decision letter, the district court makes the following comments regarding the Brittons'
warranty protection:


*863  Plaintiffs are entitled to recover under a cause of action for Breach of Warranty. * * *


* * * * * *


* * * The warranty was not in effect when Mr. Britton “spun a rod” in December, 1987, because
mileage on the vehicle exceeded 51,558 which was the limit.


While this statement fails to eliminate the possibility that the district court may also have
considered the Brittons entitled to relief under an implied warranty, and while the record is unclear
as to whether the document referenced in that statement would more aptly be characterized a
written warranty or a service contract under the Magnuson–Moss Warranty Act, there is only one
document in the record which the district court could have had in mind. That is the instrument
which allegedly extended the Brittons' 12 months/12,000 miles warranty protection to a term of 48
months/48,000 miles, and which was variously described as an “extended warranty” or a “repair
agreement.”


Regardless of the label placed on this document, the district court identified only one characteristic
of the agreement which excluded the Brittons from the protection of Wyoming's “Lemon Law,”
W.S. 40–17–101 (1989 Cum.Supp.). The district court's opinion letter states:


As mentioned in the Summary Judgment Opinion letter, this car was not new as
it had 6,558 miles on it when purchased by the Brittons. (Even the ad reflected
as much.) The 1983 car was purchased in December, 1984 when new cars were
1985 models. And, although there was some conflict in testimony, the contract
states “used”. [ 12 ]  Therefore, Wyoming's Lemon Law does not apply


12 The finding failed to reflect that the copy of the sales documents given the buyer did not
reflect that the vehicle was used. It was only the second dealer's copy which contained that
notation. See n. 7, supra.
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From the documents furnished, we do not know whether this vehicle was a used 1983
Buick Regal or a new Buick Englewood. Exhibit 5 (owner's copy), which was the warranty-
repair agreement, stated that the vehicle was a new 1983 Englewood, one copy of the
sales agreement conditional sales document provided that it was an Englewood without
designation, and another that it was a Regal as used. A check of VIN numbers throughout
the documents and in comparison to the text of the guilty plea for false advertising, which
then related to work orders, would define the vehicle as a Regal, 1983 model. Count I of the
Information, Case No. Cr–8810–0048, Sweetwater County, stated:


and knowingly cause an advertisement to be disseminated on December 7, 1984 in the
Rock Springs Rocket Miner for a 1983 Buick Regal, VIN 1G4AK4780DH951867 which
stated that said vehicle was a “Brass Hat” special or a General Motors car driven by
General Motors executives with the intent to promote the sale of such property when it
knew that said advertisement was false and misleading; Contrary to W.S. Section 6–3–
611—FALSE ADVERTISING.


That is, the district court found Wyoming's “Lemon Law” inapplicable because the warranted
vehicle was not “new”, as that word is usually and commonly employed.


Indeed, portions of the definitional and remedial subsections of the statute suggest such a
conclusion. W.S. 40–17–101(a)(iv), (b) and (c) (emphasis added) state:


(iv) “Manufacturers' express warranty or warranty” means the written warranty, so labeled, of
the manufacturer of a new motor vehicle, including any terms or conditions precedent to the
enforcement of obligations under warranty.


(b) If a new motor vehicle does not conform to all applicable express warranties and the
consumer reports the nonconformity to the manufacturer, its agent or its authorized dealer
within one (1) year following the original delivery of the motor vehicle to the consumer, the
manufacturer, its agent or authorized dealer shall make repairs necessary to conform the vehicle
to the express warranties. The necessary repairs shall be made even if the one (1) year period
has expired.


(c) If the manufacturer, its agents or authorized dealers are unable to conform the motor vehicle
to any applicable express warranty by repairing or correcting any defect or condition which
substantially impairs the use and fair market value of the motor vehicle to the *864  consumer
after a reasonable number of attempts, the manufacturer shall:


(i) Replace the motor vehicle with a new or comparable motor vehicle of the same type and
similarly equipped; or
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(ii) Accept return of the motor vehicle and refund to the consumer and any lienholder as their
interest may appear the full purchase price including all collateral charges less a reasonable
allowance for consumer's use.


Because the term “new vehicle” is undefined under the statute, one would normally be justified in
adopting the position of the district court that such a vehicle is one which has had no prior owner
and one which has seen only the negligible mileage associated with test driving and transport
between assembly line to showroom. Such is not the case, however.


W.S. 40–17–101(a)(i)(A), (B) and (C) define a “consumer” as any person:


(A) Who purchases a motor vehicle, other than for purposes [purpose] of resale, to which an
express warranty applies; or


(B) To whom a motor vehicle is transferred during the term of an express warranty applicable
to the motor vehicle; or


(C) Entitled by the terms of an express warranty applicable to motor vehicle to enforce it.


It is clear from subsections (B) and (C) of this definition that a consumer need not be the first owner
of a “new vehicle” to be entitled to the protection of the statute, so long as either the manufacturer
gave the first owner of that vehicle an “express warranty” which is still in effect at the time of
transfer to the consumer or the consumer has been given such a warranty by the manufacturer. The
crucial fact is not that the vehicle has been previously owned, nor that the vehicle has been driven a
substantial number of miles, but rather that the transfer of the vehicle to the consumer occurs during
the term of a prior warranty or is accompanied by a new warranty. To read the definition otherwise
would be to ignore the plain language of subsections (B) and (C) and to render them superfluous.
This definition, however, clearly conflicts with the district court's criteria for a “new vehicle,” lack
of prior ownership and substantial mileage, thereby rendering the term “new vehicle” ambiguous.


This court will abide by the plain language of a statute so long as the meaning of the statute is, by
such a reading, clear and unambiguous. When ambiguity arises, though, we resort to well-settled
principles of statutory construction, reading all portions of the statute in pari materia under the
assumption that the legislature intended no part of its enactment to be inoperative or superfluous.
We construe every word, every clause and every sentence so as to avoid rendering the legislature's
actions futile or absurd. Story v. State, 755 P.2d 228, 231 (Wyo.1988); Deloges v. State ex rel.
Wyoming Worker's Compensation Division, 750 P.2d 1329, 1331 (Wyo.1988); Hamlin v. Transcon
Lines, 701 P.2d 1139, 1142 (Wyo.1985).


The legislature expressed, by definition, an intent to extend the benefits of the “Lemon Law” to
three classes of “consumers”: (1) those who were the first purchasers of a “new vehicle” under
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its “manufacturer's express warranty”; (2) those who became the subsequent owner of a “new
vehicle” prior to the lapse of the “manufacturer's express warranty” given to the first purchaser
of the vehicle; and (3) those subsequent owners of a “new vehicle” who otherwise obtained the
protection of a “manufacturer's express warranty.” The common feature of each of these consumer
classes is not that they were the first purchasers of a current model year vehicle with a blank
odometer. Thus, we cannot use that feature to define a “new vehicle” without voiding the benefit
the legislature intended to bestow. The circumstance that binds all these consumers is that the
manufacturer chose to make an express “new vehicle” warranty applicable to their vehicles. Only
by including all such vehicles within the definition of the term “new vehicle” can the full breadth
of legislative protection find effect. Only by such means can the ambiguities of this statute be
resolved *865  to render all parts of the statute operative.


In the present case, the Brittons' 1983 Buick Regal was at least initially provided a “full new car
warranty.” Such being the case, it was a “new vehicle” for purposes of the Lemon Law and the
Brittons were entitled to have the vendor remedy its defects according to the statutory standard.
Since, as the district court found, the Brittons were damaged by BAI's failure to conform the
vehicle to what the district court characterized as an express warranty, the Brittons were entitled
by W.S. 40–17–101(j) to “bring a civil action to enforce this section and * * * recover reasonable
attorney's fees from the manufacturer who issued the express warranty.” Accordingly, they could
seek any of the remedies of W.S. 40–17–101(b) and (c) set out above. The district court erred in
its determination that Wyoming's “Lemon Law” was inapplicable under the facts of this case.


We reverse the decision of the district court which denied the Brittons relief under their claim of
fraudulent misrepresentation, the Magnuson–Moss Warranty Act and Wyoming's “Lemon Law,”
and remand for retrial.


CARDINE, Chief Justice, concurring in part and dissenting in part.
I concur with the result reached by the majority in this case and, for the most part, concur with
the reasoning by which it arrived at that result. However, because the majority has deviated from
sound and customary principles of statutory construction in its treatment of Wyoming's “Lemon
Law,” I am compelled to take issue with that portion of the court's opinion.


W.S. 40–17–101(a)(i) (June 1989 Cum.Supp.) provides:


“ ‘Consumer’ means any person:


“(A) Who purchases a motor vehicle, other than for purposes [purpose] of resale, to which an
express warranty applies; or
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“(B) To whom a motor vehicle is transferred during the term of an express warranty applicable
to the motor vehicle; or


“(C) Entitled by the terms of an express warranty applicable to a motor vehicle to enforce it.”


While I agree with the court's assertion that subsections (A), (B) and (C) of this provision clearly
extend statutory protections to three distinct classes of consumers, I depart from its reasoning in
distinguishing those classes.


The court's opinion assumes that all consumers protected by this statute share two characteristics:
they are all “purchasers” of vehicles, and they are all entitled to enforce an express warranty.
The court reasons that, if the statute's application is confined to new vehicles, little remains to
differentiate between the three consumer classes. It concludes that subsections (A), (B) and (C)
are redundant under such a reading, thereby rendering the statute ambiguous. Accordingly, the
court abandons the plain and usual meaning of the term “new vehicle” and, instead, defines it as a
vehicle carrying a “new vehicle warranty.” By such means, the majority differentiates between the
three classes of consumers based on three different circumstances under which they have received
such warranties: (1) first purchasers of new vehicles which carry the customary new car warranty;
(2) subsequent purchasers of such vehicles who become such prior to the lapse of the original new
car warranty; and (3) those subsequent purchasers who obtain such vehicles from a dealer after
the lapse of the original warranty but who receive equivalent warranty protection.


Because the plain meaning of the statutory language clearly delineates and distinguishes the three
protected classes of consumers without redundancy or ambiguity, these contortions were wholly
unnecessary. Contrary to the majority's analysis, I perceive these “consumers” to share but a single
attribute: they all have some interest in a “new vehicle,” as that term is commonly understood,
which carries the customary new car warranty. They are not all “purchasers,” as the majority
suggests. In fact, the ownership interest enjoyed by a purchaser distinguishes the “consumer”
defined in subsection (A) from the two alternative consumer classes defined *866  in subsections
(B) and (C). Subsection (B) refers to a non-purchasing party to whom some ownership interest in
the new vehicle has nevertheless been transferred during the term of the original new car warranty.
Clearly, that subsection describes the circumstances of lenders having a security interest in the
vehicle. It is equally clear that subsection (C) has extended the protections of the statute to those
without any such ownership interest in the vehicle. That is, the legislature has included among
“consumers” not only purchasers and non-purchasing transferees of new vehicles but also those
leasing new vehicles.


Reading the definition of “consumer” in this manner achieves a reasonable result from the plain
meaning of the statutory language and avoids any of the redundancy or ambiguity perceived by
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the majority. The Wyoming “Lemon Law,” W.S. 40–17–101, is restricted in its application to new
cars only, providing in part as follows:


“(b) If a new motor vehicle does not conform to all applicable express warranties and the
consumer reports the nonconformity to the manufacturer, its agent or its authorized dealer
within one (1) year following the original delivery of the motor vehicle to the consumer, the
manufacturer, its agent or authorized dealer shall make repairs necessary to conform the vehicle
to the express warranties. The necessary repairs shall be made even if the one (1) year period
has expired.


“(c) If the manufacturer, its agents or authorized dealers are unable to conform the motor vehicle
to any applicable express warranty by repairing or correcting any defect or condition which
substantially impairs the use and fair market value of the motor vehicle to the consumer after a
reasonable number of attempts, the manufacturer shall:


“(i) Replace the motor vehicle with a new or comparable motor vehicle of the same type and
similarly equipped; or


“(ii) Accept return of the motor vehicle * * *.” (emphasis added)


A 1983 Buick, having 6700 miles on its odometer when purchased in 1985 by its second owner,
is not a new car. I, therefore, respectfully dissent from that portion of the majority opinion holding
that appellant is entitled to the protection of Wyoming's “Lemon Law.”


I concur in the resulting remand of this case, nevertheless, because recovery may be had by plaintiff
under the Magnuson–Moss Warranty Act.


All Citations


786 P.2d 855, 1990-1 Trade Cases P 68,913
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Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 1. General Provisions (Refs & Annos)


West's Ann.Cal.Civ.Code § 1790


§ 1790. Short title


Currentness


This chapter may be cited as the “Song-Beverly Consumer Warranty Act.”


Credits
(Added by Stats.1970, c. 1333, p. 2478, § 1.)


West's Ann. Cal. Civ. Code § 1790, CA CIVIL § 1790
Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 2. Definitions (Refs & Annos)


West's Ann.Cal.Civ.Code § 1791.1


§ 1791.1. Implied warranty; definition; duration; remedies of buyers


Currentness


As used in this chapter:


(a) “Implied warranty of merchantability” or “implied warranty that goods are merchantable”
means that the consumer goods meet each of the following:


(1) Pass without objection in the trade under the contract description.


(2) Are fit for the ordinary purposes for which such goods are used.


(3) Are adequately contained, packaged, and labeled.


(4) Conform to the promises or affirmations of fact made on the container or label.


(b) “Implied warranty of fitness” means (1) that when the retailer, distributor, or manufacturer has
reason to know any particular purpose for which the consumer goods are required, and further,
that the buyer is relying on the skill and judgment of the seller to select and furnish suitable goods,
then there is an implied warranty that the goods shall be fit for such purpose and (2) that when
there is a sale of an assistive device sold at retail in this state, then there is an implied warranty by
the retailer that the device is specifically fit for the particular needs of the buyer.
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(c) The duration of the implied warranty of merchantability and where present the implied warranty
of fitness shall be coextensive in duration with an express warranty which accompanies the
consumer goods, provided the duration of the express warranty is reasonable; but in no event shall
such implied warranty have a duration of less than 60 days nor more than one year following the
sale of new consumer goods to a retail buyer. Where no duration for an express warranty is stated
with respect to consumer goods, or parts thereof, the duration of the implied warranty shall be the
maximum period prescribed above.


(d) Any buyer of consumer goods injured by a breach of the implied warranty of merchantability
and where applicable by a breach of the implied warranty of fitness has the remedies provided in
Chapter 6 (commencing with Section 2601) and Chapter 7 (commencing with Section 2701) of
Division 2 of the Commercial Code, and, in any action brought under such provisions, Section
1794 of this chapter shall apply.


Credits
(Added by Stats.1970, c. 1333, p. 2479, § 1. Amended by Stats.1971, c. 1523, p. 3002, § 3,
operative Jan. 1, 1972; Stats.1978, c. 991, p. 3059, § 2; Stats.1979, c. 1023, p. 3494, § 1.5.)


West's Ann. Cal. Civ. Code § 1791.1, CA CIVIL § 1791.1
Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 2. Definitions (Refs & Annos)


West's Ann.Cal.Civ.Code § 1791


§ 1791. Definitions


Effective: January 1, 2022
Currentness


As used in this chapter:


(a) “Consumer goods” means any new product or part thereof that is used, bought, or leased for
use primarily for personal, family, or household purposes, except for clothing and consumables.
“Consumer goods” shall include new and used assistive devices sold at retail.


(b) “Buyer” or “retail buyer” means any individual who buys consumer goods from a person
engaged in the business of manufacturing, distributing, or selling consumer goods at retail. As
used in this subdivision, “person” means any individual, partnership, corporation, limited liability
company, association, or other legal entity that engages in any of these businesses.


(c) “Clothing” means any wearing apparel, worn for any purpose, including under and outer
garments, shoes, and accessories composed primarily of woven material, natural or synthetic yarn,
fiber, or leather or similar fabric.


(d) “Consumables” means any product that is intended for consumption by individuals, or use by
individuals for purposes of personal care or in the performance of services ordinarily rendered
within the household, and that usually is consumed or expended in the course of consumption or
use.
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(e) “Distributor” means any individual, partnership, corporation, association, or other legal
relationship that stands between the manufacturer and the retail seller in purchases, consignments,
or contracts for sale of consumer goods.


(f) “Independent repair or service facility” or “independent service dealer” means any individual,
partnership, corporation, association, or other legal entity, not an employee or subsidiary of a
manufacturer or distributor, that engages in the business of servicing and repairing consumer
goods.


(g) “Lease” means any contract for the lease or bailment for the use of consumer goods by
an individual, for a term exceeding four months, primarily for personal, family, or household
purposes, whether or not it is agreed that the lessee bears the risk of the consumer goods'
depreciation.


(h) “Lessee” means an individual who leases consumer goods under a lease.


(i) “Lessor” means a person who regularly leases consumer goods under a lease.


(j) “Manufacturer” means any individual, partnership, corporation, association, or other legal
relationship that manufactures, assembles, or produces consumer goods.


(k) “Place of business” means, for the purposes of any retail seller that sells consumer goods by
catalog or mail order, the distribution point for consumer goods.


(l) “Retail seller,” “seller,” or “retailer” means any individual, partnership, corporation,
association, or other legal relationship that engages in the business of selling or leasing consumer
goods to retail buyers.


(m) “Return to the retail seller” means, for the purposes of any retail seller that sells consumer
goods by catalog or mail order, the retail seller's place of business, as defined in subdivision (k).


(n) “Sale” means either of the following:
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(1) The passing of title from the seller to the buyer for a price.


(2) A consignment for sale.


(o) “Service contract” means a contract in writing to perform, over a fixed period of time or for
a specified duration, services relating to the maintenance or repair of a consumer product, except
that this term does not include a policy of automobile insurance, as defined in Section 116 of the
Insurance Code.


(p) “Assistive device” means any instrument, apparatus, or contrivance, including any component
or part thereof or accessory thereto, that is used or intended to be used, to assist an individual with
a disability in the mitigation or treatment of an injury or disease or to assist or affect or replace the
structure or any function of the body of an individual with a disability, except that this term does
not include prescriptive lenses and other ophthalmic goods unless they are sold or dispensed to a
blind person, as defined in Section 19153 of the Welfare and Institutions Code and unless they are
intended to assist the limited vision of the person so disabled.


(q) “Catalog or similar sale” means a sale in which neither the seller nor any employee or agent
of the seller nor any person related to the seller nor any person with a financial interest in the sale
participates in the diagnosis of the buyer's condition or in the selection or fitting of the device.


(r) “Home appliance” means any refrigerator, freezer, range, microwave oven, washer, dryer,
dishwasher, garbage disposal, trash compactor, or room air-conditioner normally used or sold for
personal, family, or household purposes.


(s) “Home electronic product” means any television, radio, antenna rotator, audio or video recorder
or playback equipment, video camera, video game, video monitor, computer equipment, telephone,
telecommunications equipment, electronic alarm system, electronic appliance control system, or
other kind of electronic product, if it is normally used or sold for personal, family, or household
purposes. The term includes any electronic accessory that is normally used or sold with a home
electronic product for one of those purposes. The term excludes any single product with a
wholesale price to the retail seller of less than fifty dollars ($50).
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(t) “Member of the Armed Forces” means a person on full-time active duty in the Army, Navy,
Marine Corps, Air Force, National Guard, or Coast Guard. Full-time active duty shall also include
active military service at a military service school designated by law or the Adjutant General of
the Military Department concerned.


(u) “Clear and conspicuous” and “clearly and conspicuously” means a larger type than the
surrounding text, or in a contrasting type, font, or color to the surrounding text of the same size,
or set off from the surrounding text of the same size by symbols or other marks, in a manner
that clearly calls attention to the language. For an audio disclosure, “clear and conspicuous” and
“clearly and conspicuously” means in a volume and cadence sufficient to be readily audible and
understandable.


Credits
(Added by Stats.1993, c. 1265 (S.B.798), § 12.5, operative Jan. 1, 1998. Amended by Stats.1994,
c. 1010 (S.B.2053), § 39.5, operative Jan. 1, 1998; Stats.1995, c. 461 (A.B.40), § 2, operative Jan.
1, 1998; Stats.1997, c. 401 (S.B.780), § 63, operative Jan. 1, 2003; Stats.2002, c. 405 (A.B.2973),
§ 62, operative Jan. 1, 2008; Stats.2007, c. 151 (S.B.234), § 1, operative Jan. 1, 2008; Stats.2021,
c. 452 (A.B.1221), § 1, eff. Jan. 1, 2022.)


West's Ann. Cal. Civ. Code § 1791, CA CIVIL § 1791
Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1792


§ 1792. Implied warranty of merchantability; manufacturers and retail sellers; indemnity


Currentness


Unless disclaimed in the manner prescribed by this chapter, every sale of consumer goods that are
sold at retail in this state shall be accompanied by the manufacturer's and the retail seller's implied
warranty that the goods are merchantable. The retail seller shall have a right of indemnity against
the manufacturer in the amount of any liability under this section.


Credits
(Added by Stats.1970, c. 1333, p. 2480, § 1. Amended by Stats.1971, c. 1523, p. 3003, § 4,
operative Jan. 1, 1972; Stats.1978, c. 991, p. 3060, § 3.)


West's Ann. Cal. Civ. Code § 1792, CA CIVIL § 1792
Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1793.02


§ 1793.02. Assistive devices sold at retail; written warranty; warranty for hearing
aids; remedies of buyer; exceptions; language not to constitute express warranty


Effective: January 1, 2015
Currentness


(a)(1) Except as provided in paragraph (2), all new and used assistive devices sold at retail in this
state shall be accompanied by the retail seller's written warranty which shall contain the following
language: “This assistive device is warranted to be specifically fit for the particular needs of you,
the buyer. If the device is not specifically fit for your particular needs, it may be returned to the
seller within 30 days of the date of actual receipt by you or completion of fitting by the seller,
whichever occurs later. If you return the device, the seller will either adjust or replace the device or
promptly refund the total amount paid. This warranty does not affect the protections and remedies
you have under other laws.” In lieu of the words “30 days” the retail seller may specify any longer
period.


(2)(A) All new and used hearing aids sold in this state shall be accompanied by the retail seller's
written warranty and shall contain the following language: “This hearing aid is warranted to be
specifically fit for the particular needs of you, the buyer. If the hearing aid is not initially fit for
your particular needs, it may be returned to the seller within 45 days of the initial date of delivery
to you. If you return the hearing aid, the seller will either adjust or replace the hearing aid or
promptly refund the total amount paid. This warranty does not affect the protections and remedies
you have under other laws.”


(B) In lieu of the words “45 days” the retail seller may specify any longer period.
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(C) On the initial date of delivery, the retail seller shall revise the written warranty to include the
initial date of delivery to the buyer of the hearing aid and expiration date of the warranty.


(b) The language prescribed in subdivision (a) shall appear on the first page of the warranty in
at least 10-point bold type. The warranty shall be delivered to the buyer at the time of the sale
of the device.


(c) If the buyer returns the device within the period specified in the written warranty, the seller
shall, without charge and within a reasonable time, adjust the device or, if appropriate, replace
it with a device that is specifically fit for the particular needs of the buyer. If the seller does not
adjust or replace the device so that it is specifically fit for the particular needs of the buyer, the
seller shall promptly refund to the buyer the total amount paid, the transaction shall be deemed
rescinded, and the seller shall promptly return to the buyer all payments and any assistive device or
other consideration exchanged as part of the transaction and shall promptly cancel or cause to be
canceled all contracts, instruments, and security agreements executed by the buyer in connection
with the sale. When a sale is rescinded under this section, no charge, penalty, or other fee may be
imposed in connection with the purchase, fitting, financing, or return of the device.


(d) With respect to the retail sale of an assistive device to an individual, organization, or agency
known by the seller to be purchasing for the ultimate user of the device, this section and subdivision
(b) of Section 1792.2 shall be construed to require that the device be specifically fit for the
particular needs of the ultimate user.


(e) This section and subdivision (b) of Section 1792.2 shall not apply to any of the following sales
of assistive devices:


(1) A catalog or similar sale, as defined in subdivision (q) of Section 1791, except a sale of a
hearing aid.


(2) A sale which involves a retail sale price of less than fifteen dollars ($15).


(3) A surgical implant performed by a physician and surgeon, or a restoration or dental prosthesis
provided by a dentist.
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(f) The rights and remedies of the buyer under this section and subdivision (b) of Section 1792.2
are not subject to waiver under Section 1792.3. The rights and remedies of the buyer under this
section and subdivision (b) of Section 1792.2 are cumulative, and shall not be construed to affect
the obligations of the retail seller or any other party or to supplant the rights or remedies of the
buyer under any other section of this chapter or under any other law or instrument.


(g) Section 1795.5 shall not apply to a sale of used assistive devices, and for the purposes of the
Song-Beverly Consumer Warranty Act the buyer of a used assistive device shall have the same
rights and remedies as the buyer of a new assistive device.


(h) The language in subdivision (a) shall not constitute an express warranty for purposes of
Sections 1793.2 and 1793.3.


Credits
(Added by Stats.1979, c. 1023, p. 3495, § 4. Amended by Stats.1982, c. 619, p. 2610, § 2;
Stats.1991, c. 228 (A.B.1889), § 2; Stats.2014, c. 226 (S.B.1326), § 1, eff. Jan. 1, 2015.)


West's Ann. Cal. Civ. Code § 1793.02, CA CIVIL § 1793.02
Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1793.2


§ 1793.2. Consumer goods manufacturers; express warranties; service and repair facilities


Effective: January 1, 2012
Currentness


(a) Every manufacturer of consumer goods sold in this state and for which the manufacturer has
made an express warranty shall:


(1)(A) Maintain in this state sufficient service and repair facilities reasonably close to all areas
where its consumer goods are sold to carry out the terms of those warranties or designate and
authorize in this state as service and repair facilities independent repair or service facilities
reasonably close to all areas where its consumer goods are sold to carry out the terms of the
warranties.


(B) As a means of complying with this paragraph, a manufacturer may enter into warranty
service contracts with independent service and repair facilities. The warranty service contracts
may provide for a fixed schedule of rates to be charged for warranty service or warranty repair
work. However, the rates fixed by those contracts shall be in conformity with the requirements
of subdivision (c) of Section 1793.3. The rates established pursuant to subdivision (c) of Section
1793.3, between the manufacturer and the independent service and repair facility, do not preclude
a good faith discount that is reasonably related to reduced credit and general overhead cost factors
arising from the manufacturer's payment of warranty charges direct to the independent service and
repair facility. The warranty service contracts authorized by this paragraph may not be executed to
cover a period of time in excess of one year, and may be renewed only by a separate, new contract
or letter of agreement between the manufacturer and the independent service and repair facility.
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(2) In the event of a failure to comply with paragraph (1) of this subdivision, be subject to Section
1793.5.


(3) Make available to authorized service and repair facilities sufficient service literature and
replacement parts to effect repairs during the express warranty period.


(b) Where those service and repair facilities are maintained in this state and service or repair of the
goods is necessary because they do not conform with the applicable express warranties, service and
repair shall be commenced within a reasonable time by the manufacturer or its representative in
this state. Unless the buyer agrees in writing to the contrary, the goods shall be serviced or repaired
so as to conform to the applicable warranties within 30 days. Delay caused by conditions beyond
the control of the manufacturer or its representatives shall serve to extend this 30-day requirement.
Where delay arises, conforming goods shall be tendered as soon as possible following termination
of the condition giving rise to the delay.


(c) The buyer shall deliver nonconforming goods to the manufacturer's service and repair facility
within this state, unless, due to reasons of size and weight, or method of attachment, or method
of installation, or nature of the nonconformity, delivery cannot reasonably be accomplished.
If the buyer cannot return the nonconforming goods for any of these reasons, he or she shall
notify the manufacturer or its nearest service and repair facility within the state. Written notice
of nonconformity to the manufacturer or its service and repair facility shall constitute return
of the goods for purposes of this section. Upon receipt of that notice of nonconformity, the
manufacturer shall, at its option, service or repair the goods at the buyer's residence, or pick up
the goods for service and repair, or arrange for transporting the goods to its service and repair
facility. All reasonable costs of transporting the goods when a buyer cannot return them for any
of the above reasons shall be at the manufacturer's expense. The reasonable costs of transporting
nonconforming goods after delivery to the service and repair facility until return of the goods to
the buyer shall be at the manufacturer's expense.


(d)(1) Except as provided in paragraph (2), if the manufacturer or its representative in this state does
not service or repair the goods to conform to the applicable express warranties after a reasonable
number of attempts, the manufacturer shall either replace the goods or reimburse the buyer in an
amount equal to the purchase price paid by the buyer, less that amount directly attributable to use
by the buyer prior to the discovery of the nonconformity.
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(2) If the manufacturer or its representative in this state is unable to service or repair a new motor
vehicle, as that term is defined in paragraph (2) of subdivision (e) of Section 1793.22, to conform
to the applicable express warranties after a reasonable number of attempts, the manufacturer shall
either promptly replace the new motor vehicle in accordance with subparagraph (A) or promptly
make restitution to the buyer in accordance with subparagraph (B). However, the buyer shall be
free to elect restitution in lieu of replacement, and in no event shall the buyer be required by the
manufacturer to accept a replacement vehicle.


(A) In the case of replacement, the manufacturer shall replace the buyer's vehicle with a new
motor vehicle substantially identical to the vehicle replaced. The replacement vehicle shall be
accompanied by all express and implied warranties that normally accompany new motor vehicles
of that specific kind. The manufacturer also shall pay for, or to, the buyer the amount of any sales
or use tax, license fees, registration fees, and other official fees which the buyer is obligated to
pay in connection with the replacement, plus any incidental damages to which the buyer is entitled
under Section 1794, including, but not limited to, reasonable repair, towing, and rental car costs
actually incurred by the buyer.


(B) In the case of restitution, the manufacturer shall make restitution in an amount equal to
the actual price paid or payable by the buyer, including any charges for transportation and
manufacturer-installed options, but excluding nonmanufacturer items installed by a dealer or the
buyer, and including any collateral charges such as sales or use tax, license fees, registration fees,
and other official fees, plus any incidental damages to which the buyer is entitled under Section
1794, including, but not limited to, reasonable repair, towing, and rental car costs actually incurred
by the buyer.


(C) When the manufacturer replaces the new motor vehicle pursuant to subparagraph (A), the buyer
shall only be liable to pay the manufacturer an amount directly attributable to use by the buyer
of the replaced vehicle prior to the time the buyer first delivered the vehicle to the manufacturer
or distributor, or its authorized service and repair facility for correction of the problem that gave
rise to the nonconformity. When restitution is made pursuant to subparagraph (B), the amount to
be paid by the manufacturer to the buyer may be reduced by the manufacturer by that amount
directly attributable to use by the buyer prior to the time the buyer first delivered the vehicle to
the manufacturer or distributor, or its authorized service and repair facility for correction of the
problem that gave rise to the nonconformity. The amount directly attributable to use by the buyer
shall be determined by multiplying the actual price of the new motor vehicle paid or payable by the
buyer, including any charges for transportation and manufacturer-installed options, by a fraction
having as its denominator 120,000 and having as its numerator the number of miles traveled by
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the new motor vehicle prior to the time the buyer first delivered the vehicle to the manufacturer
or distributor, or its authorized service and repair facility for correction of the problem that gave
rise to the nonconformity. Nothing in this paragraph shall in any way limit the rights or remedies
available to the buyer under any other law.


(D) Pursuant to Section 1795.4, a buyer of a new motor vehicle shall also include a lessee of a
new motor vehicle.


(e)(1) If the goods cannot practicably be serviced or repaired by the manufacturer or its
representative to conform to the applicable express warranties because of the method of installation
or because the goods have become so affixed to real property as to become a part thereof, the
manufacturer shall either replace and install the goods or reimburse the buyer in an amount equal
to the purchase price paid by the buyer, including installation costs, less that amount directly
attributable to use by the buyer prior to the discovery of the nonconformity.


(2) With respect to claims arising out of deficiencies in the construction of a new residential
dwelling, paragraph (1) shall not apply to either of the following:


(A) A product that is not a manufactured product, as defined in subdivision (g) of Section 896.


(B) A claim against a person or entity that is not the manufacturer that originally made the express
warranty for that manufactured product.


Credits
(Added by Stats.1970, c. 1333, p. 2481, § 1. Amended by Stats.1971, c. 1523, p. 3004, § 9,
operative Jan. 1, 1972; Stats.1976, c. 416, p. 1069, § 2; Stats.1978, c. 991, p. 3058, § 7; Stats.1982,
c. 388, p. 1720, § 1; Stats.1986, c. 547, § 2; Stats.1987, c. 1280, § 2, operative Jan. 1, 1988;
Stats.1988, c. 697, § 1; Stats.1989, c. 193, § 2; Stats.1991, c. 689 (A.B.211), § 10; Stats.1992, c.
1232 (S.B.1762), § 6; Stats.2004, c. 331 (A.B.2723), § 1; Stats.2011, c. 727 (A.B.242), § 1.)


West's Ann. Cal. Civ. Code § 1793.2, CA CIVIL § 1793.2
Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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§ 1793.22. Tanner Consumer Protection Act; presumption; third-party dispute resolution


Effective: January 1, 2001
Currentness


(a) This section shall be known and may be cited as the Tanner Consumer Protection Act.


(b) It shall be presumed that a reasonable number of attempts have been made to conform a new
motor vehicle to the applicable express warranties if, within 18 months from delivery to the buyer
or 18,000 miles on the odometer of the vehicle, whichever occurs first, one or more of the following
occurs:


(1) The same nonconformity results in a condition that is likely to cause death or serious bodily
injury if the vehicle is driven and the nonconformity has been subject to repair two or more times
by the manufacturer or its agents, and the buyer or lessee has at least once directly notified the
manufacturer of the need for the repair of the nonconformity.


(2) The same nonconformity has been subject to repair four or more times by the manufacturer
or its agents and the buyer has at least once directly notified the manufacturer of the need for the
repair of the nonconformity.


(3) The vehicle is out of service by reason of repair of nonconformities by the manufacturer
or its agents for a cumulative total of more than 30 calendar days since delivery of the vehicle
to the buyer. The 30-day limit shall be extended only if repairs cannot be performed due to
conditions beyond the control of the manufacturer or its agents. The buyer shall be required to
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directly notify the manufacturer pursuant to paragraphs (1) and (2) only if the manufacturer has
clearly and conspicuously disclosed to the buyer, with the warranty or the owner's manual, the
provisions of this section and that of subdivision (d) of Section 1793.2, including the requirement
that the buyer must notify the manufacturer directly pursuant to paragraphs (1) and (2). The
notification, if required, shall be sent to the address, if any, specified clearly and conspicuously
by the manufacturer in the warranty or owner's manual. This presumption shall be a rebuttable
presumption affecting the burden of proof, and it may be asserted by the buyer in any civil action,
including an action in small claims court, or other formal or informal proceeding.


(c) If a qualified third-party dispute resolution process exists, and the buyer receives timely
notification in writing of the availability of that qualified third-party dispute resolution process
with a description of its operation and effect, the presumption in subdivision (b) may not be asserted
by the buyer until after the buyer has initially resorted to the qualified third-party dispute resolution
process as required in subdivision (d). Notification of the availability of the qualified third-party
dispute resolution process is not timely if the buyer suffers any prejudice resulting from any delay
in giving the notification. If a qualified third-party dispute resolution process does not exist, or if
the buyer is dissatisfied with that third-party decision, or if the manufacturer or its agent neglects to
promptly fulfill the terms of the qualified third-party dispute resolution process decision after the
decision is accepted by the buyer, the buyer may assert the presumption provided in subdivision
(b) in an action to enforce the buyer's rights under subdivision (d) of Section 1793.2. The findings
and decision of a qualified third-party dispute resolution process shall be admissible in evidence
in the action without further foundation. Any period of limitation of actions under any federal or
California laws with respect to any person shall be extended for a period equal to the number of
days between the date a complaint is filed with a third-party dispute resolution process and the date
of its decision or the date before which the manufacturer or its agent is required by the decision to
fulfill its terms if the decision is accepted by the buyer, whichever occurs later.


(d) A qualified third-party dispute resolution process shall be one that does all of the following:


(1) Complies with the minimum requirements of the Federal Trade Commission for informal
dispute settlement procedures as set forth in Part 703 of Title 16 of the Code of Federal Regulations,
as those regulations read on January 1, 1987.


(2) Renders decisions which are binding on the manufacturer if the buyer elects to accept the
decision.
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(3) Prescribes a reasonable time, not to exceed 30 days after the decision is accepted by the buyer,
within which the manufacturer or its agent must fulfill the terms of its decisions.


(4) Provides arbitrators who are assigned to decide disputes with copies of, and instruction in, the
provisions of the Federal Trade Commission's regulations in Part 703 of Title 16 of the Code of
Federal Regulations as those regulations read on January 1, 1987, Division 2 (commencing with
Section 2101) of the Commercial Code, and this chapter.


(5) Requires the manufacturer, when the process orders, under the terms of this chapter, either
that the nonconforming motor vehicle be replaced if the buyer consents to this remedy or that
restitution be made to the buyer, to replace the motor vehicle or make restitution in accordance
with paragraph (2) of subdivision (d) of Section 1793.2.


(6) Provides, at the request of the arbitrator or a majority of the arbitration panel, for an inspection
and written report on the condition of a nonconforming motor vehicle, at no cost to the buyer, by
an automobile expert who is independent of the manufacturer.


(7) Takes into account, in rendering decisions, all legal and equitable factors, including, but
not limited to, the written warranty, the rights and remedies conferred in regulations of the
Federal Trade Commission contained in Part 703 of Title 16 of the Code of Federal Regulations
as those regulations read on January 1, 1987, Division 2 (commencing with Section 2101) of
the Commercial Code, this chapter, and any other equitable considerations appropriate in the
circumstances. Nothing in this chapter requires that, to be certified as a qualified third-party dispute
resolution process pursuant to this section, decisions of the process must consider or provide
remedies in the form of awards of punitive damages or multiple damages, under subdivision (c)
of Section 1794, or of attorneys' fees under subdivision (d) of Section 1794, or of consequential
damages other than as provided in subdivisions (a) and (b) of Section 1794, including, but not
limited to, reasonable repair, towing, and rental car costs actually incurred by the buyer.


(8) Requires that no arbitrator deciding a dispute may be a party to the dispute and that no
other person, including an employee, agent, or dealer for the manufacturer, may be allowed to
participate substantively in the merits of any dispute with the arbitrator unless the buyer is allowed
to participate also. Nothing in this subdivision prohibits any member of an arbitration board from
deciding a dispute.
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(9) Obtains and maintains certification by the Department of Consumer Affairs pursuant to Chapter
9 (commencing with Section 472) of Division 1 of the Business and Professions Code.


(e) For the purposes of subdivision (d) of Section 1793.2 and this section, the following terms
have the following meanings:


(1) “Nonconformity” means a nonconformity which substantially impairs the use, value, or safety
of the new motor vehicle to the buyer or lessee.


(2) “New motor vehicle” means a new motor vehicle that is bought or used primarily for personal,
family, or household purposes. “New motor vehicle” also means a new motor vehicle with a
gross vehicle weight under 10,000 pounds that is bought or used primarily for business purposes
by a person, including a partnership, limited liability company, corporation, association, or any
other legal entity, to which not more than five motor vehicles are registered in this state. “New
motor vehicle” includes the chassis, chassis cab, and that portion of a motor home devoted to
its propulsion, but does not include any portion designed, used, or maintained primarily for
human habitation, a dealer-owned vehicle and a “demonstrator” or other motor vehicle sold with a
manufacturer's new car warranty but does not include a motorcycle or a motor vehicle which is not
registered under the Vehicle Code because it is to be operated or used exclusively off the highways.
A demonstrator is a vehicle assigned by a dealer for the purpose of demonstrating qualities and
characteristics common to vehicles of the same or similar model and type.


(3) “Motor home” means a vehicular unit built on, or permanently attached to, a self-propelled
motor vehicle chassis, chassis cab, or van, which becomes an integral part of the completed vehicle,
designed for human habitation for recreational or emergency occupancy.


(f)(1) Except as provided in paragraph (2), no person shall sell, either at wholesale or retail, lease,
or transfer a motor vehicle transferred by a buyer or lessee to a manufacturer pursuant to paragraph
(2) of subdivision (d) of Section 1793.2 or a similar statute of any other state, unless the nature
of the nonconformity experienced by the original buyer or lessee is clearly and conspicuously
disclosed to the prospective buyer, lessee, or transferee, the nonconformity is corrected, and the
manufacturer warrants to the new buyer, lessee, or transferee in writing for a period of one year
that the motor vehicle is free of that nonconformity.
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(2) Except for the requirement that the nature of the nonconformity be disclosed to the transferee,
paragraph (1) does not apply to the transfer of a motor vehicle to an educational institution if the
purpose of the transfer is to make the motor vehicle available for use in automotive repair courses.


Credits
(Added by Stats.1992, c. 1232 (S.B.1762), § 7. Amended by Stats.1998, c. 352 (A.B.1848), § 1;
Stats.1999, c. 83 (S.B.966), § 21; Stats.1999, c. 448 (A.B.1290), § 1; Stats.2000, c. 679 (S.B.1718),
§ 1.)


West's Ann. Cal. Civ. Code § 1793.22, CA CIVIL § 1793.22
Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1794.3


§ 1794.3. Defect or nonconformity caused by unauthorized
or unreasonable use; inapplicability of chapter


Currentness


The provisions of this chapter shall not apply to any defect or nonconformity in consumer goods
caused by the unauthorized or unreasonable use of the goods following sale.


Credits
(Added by Stats.1970, c. 1333, p. 2482, § 1. Amended by Stats.1971, c. 1523, p. 3007, § 15,
operative Jan. 1, 1972.)


West's Ann. Cal. Civ. Code § 1794.3, CA CIVIL § 1794.3
Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1794.4


§ 1794.4. Service contract; contents; cancellation


Effective: January 1, 2022
Currentness


(a) Nothing in this chapter shall be construed to prevent the sale of a service contract to the buyer
in addition to or in lieu of an express warranty if that contract fully and conspicuously discloses
in simple and readily understood language the terms, conditions, and exclusions of that contract,
provided that nothing in this section shall apply to a home protection contract issued by a home
protection company that is subject to Part 7 (commencing with Section 12740) of Division 2 of
the Insurance Code.


(b) Except as otherwise expressly provided in the service contract, every service contract shall
obligate the service contractor to provide to the buyer of the product all of the services and
functional parts that may be necessary to maintain proper operation of the entire product under
normal operation and service for the duration of the service contract and without additional charge.


(c) The service contract shall contain all of the following items of information:


(1) If the service contract covers a single product, a clear description and identification of the
covered product. If the service contract covers a class of products, a description of the class of
products covered by the service contract that is sufficiently clear so the buyer is able to discern
the products covered.
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(2) The point in time or event when the term of the service contract commences, and its duration
measured by elapsed time or an objective measure of use.


(3)(A) A service contract may be offered on a month-to-month or other periodic basis and continue
until canceled by the buyer or the service contractor in accordance with Section 1794.41 and, for
electronic and appliance repair dealers, Section 9855.6 of the Business and Professions Code. If
the service contract continues until canceled by the buyer or service contractor, the service contract
shall do all of the following:


(i) Disclose to the buyer in a clear and conspicuous manner that the service contract shall continue
until canceled by the buyer or service contractor and require the buyer's affirmative consent to
this provision.


(ii) Disclose to the buyer all alternatives that the seller offering the service contract offers, including
any fixed-term service contracts or other service contract basis that does not continue until it is
canceled.


(iii) Provide, at a minimum, a toll-free number, email address, postal address, and, if one exists,
internet website the buyer can use to cancel the service contract. Cancellation shall not require the
use of more than one of these methods to be completed and shall be effective immediately upon
receipt of the request for cancellation.


(iv) If the service contract was entered into online, allow the buyer the option to cancel the service
contract exclusively online, without engaging in any unnecessary steps that obstruct or delay the
buyer's ability to cancel the continuation of the service contract.


(v)(I) Provide for a refund to the buyer of any unearned amounts in accordance with Section
1794.41 and, for electronic and appliance repair dealers, Section 9855.6 of the Business and
Professions Code.


(II) The amount of any refund, as well as any cancellation or administrative fees, under this
paragraph shall be calculated based on the period, whether month to month or otherwise, for which
payment is made and the amount of the payment for the period.
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(III) A written notice of cancellation other than notice required by clauses (iii) and (iv) shall not
be required to obtain a refund.


(B) This paragraph does not apply to vehicle service contracts.


(4) If the enforceability of the service contract is limited to the original buyer or is limited to
persons other than every consumer owner of the covered product during the term of the service
contract, a description of the limits on transfer or assignment of the service contract.


(5) A statement of the general obligation of the service contractor in the same language set forth
in subdivision (b), with equally clear and conspicuous statements of the following:


(A) Any services, parts, characteristics, components, properties, defects, malfunctions, causes,
conditions, repairs, or remedies that are excluded from the scope of the service contract.


(B) Any other limits on the application of the language in subdivision (b) such as a limit on the
total number of service calls.


(C) Any additional services that the service contractor will provide.


(D) Whether the obligation of the service contractor includes preventive maintenance and, if so,
the nature and frequency of the preventive maintenance that the service contractor will provide.


(E) Whether the buyer has an obligation to provide preventive maintenance or perform any other
obligations and, if so, the nature and frequency of the preventive maintenance and of any other
obligations, and the consequences of any noncompliance.


(6) A step-by-step explanation of the procedure that the buyer should follow in order to obtain
performance of any obligation under the service contract including the following:


(A) The full legal and business name of the service contractor.
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(B) The mailing address of the service contractor.


(C) The persons or class of persons that are authorized to perform service.


(D) The name or title and address of any agent, employee, or department of the service contractor
that is responsible for the performance of any obligations.


(E) The method of giving notice to the service contractor of the need for service.


(F) Whether in-home service is provided or, if not, whether the costs of transporting the product
for service or repairs will be paid by the service contractor.


(G) If the product must be transported to the service contractor, either the place where the product
may be delivered for service or repairs or a toll-free telephone number that the buyer may call to
obtain that information.


(H) All other steps that the buyer must take to obtain service.


(I) All fees, charges, and other costs that the buyer must pay to obtain service.


(7) An explanation of the steps that the service contractor will take to carry out its obligations
under the service contract.


(8) A description of any right to cancel the contract if the buyer returns the product or the product
is sold, lost, stolen, or destroyed, or, if there is no right to cancel or the right to cancel is limited,
a statement of the fact.


(9) Information respecting the availability of any informal dispute settlement process.


(d) A service contractor may cancel a service contract offered on a month-to-month or other
periodic basis only if any of the following occurs:
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(1) The buyer fails to make timely payment.


(2) The buyer is otherwise in material breach of the service contract.


(3) The buyer has committed fraud in connection with the service contract.


(4)(A) The service contractor or its affiliate is the obligor under the service contract, and the service
contractor or its affiliate is discontinuing this category of service contract no later than 30 days
after the effective date of the cancellation.


(B) A cancellation or administrative fee shall not be charged to the buyer for a cancellation pursuant
to this paragraph.


(5)(A) Neither the seller offering the service contract nor any of its affiliates is the obligor under
the service contract, and the seller is discontinuing its offering of the service contract no later than
30 days after the effective date of the cancellation in favor of a service contract with a different
obligor.


(B) A cancellation or administrative fee shall not be charged to the buyer for a cancellation pursuant
to this paragraph.


(e) As used in this section:


(1) “Affiliate” means an entity that directly, or indirectly through one or more intermediaries,
controls, is controlled by, or is under common control with another specified entity.


(2)(A) “Affirmative consent” means any freely given, specific, informed, and unambiguous
indication of the consumer's wishes by which the consumer, or the consumer's legal guardian, a
person who has power of attorney, or a person acting as a conservator for the consumer, including
by a statement or by a clear affirmative action, signifies agreement to the continuous until canceled
nature of the service contract.
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(B) “Affirmative consent” does not mean any of the following:


(i) Acceptance of a general or broad terms of use, or similar document, that contains descriptions
of the coverages under the service contract along with other, unrelated information.


(ii) Hovering over, muting, pausing, or closing a given piece of content.


(iii) Agreement obtained through the use of dark patterns.


(f) Subdivisions (b) and (c) are applicable to service contracts on new or used home appliances
and home electronic products entered into on or after July 1, 1989. They are applicable to service
contracts on all other new or used products entered into on and after July 1, 1991.


(g) The amendments to this section made by the act adding this subdivision are applicable only to
a service contract entered into on or after January 1, 2022.


Credits
(Added by Stats.1993, c. 1265 (S.B.798), § 13.5, operative Jan. 1, 1998. Amended by Stats.1997,
c. 401 (S.B.780), § 65, operative Jan. 1, 2003; Stats.2002, c. 405 (A.B.2973), § 64, operative Jan.
1, 2008; Stats.2021, c. 452 (A.B.1221), § 2, eff. Jan. 1, 2022.)


West's Ann. Cal. Civ. Code § 1794.4, CA CIVIL § 1794.4
Current with urgency legislation through Ch. 18 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1794


§ 1794. Actions by buyers; measure of damages;
civil penalties; costs and expenses; attorney's fees


Currentness


(a) Any buyer of consumer goods who is damaged by a failure to comply with any obligation
under this chapter or under an implied or express warranty or service contract may bring an action
for the recovery of damages and other legal and equitable relief.


(b) The measure of the buyer's damages in an action under this section shall include the rights of
replacement or reimbursement as set forth in subdivision (d) of Section 1793.2, and the following:


(1) Where the buyer has rightfully rejected or justifiably revoked acceptance of the goods or has
exercised any right to cancel the sale, Sections 2711, 2712, and 2713 of the Commercial Code
shall apply.


(2) Where the buyer has accepted the goods, Sections 2714 and 2715 of the Commercial Code
shall apply, and the measure of damages shall include the cost of repairs necessary to make the
goods conform.


(c) If the buyer establishes that the failure to comply was willful, the judgment may include, in
addition to the amounts recovered under subdivision (a), a civil penalty which shall not exceed
two times the amount of actual damages. This subdivision shall not apply in any class action under
Section 382 of the Code of Civil Procedure or under Section 1781, or with respect to a claim based
solely on a breach of an implied warranty.
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(d) If the buyer prevails in an action under this section, the buyer shall be allowed by the court
to recover as part of the judgment a sum equal to the aggregate amount of costs and expenses,
including attorney's fees based on actual time expended, determined by the court to have been
reasonably incurred by the buyer in connection with the commencement and prosecution of such
action.


(e)(1) Except as otherwise provided in this subdivision, if the buyer establishes a violation of
paragraph (2) of subdivision (d) of Section 1793.2, the buyer shall recover damages and reasonable
attorney's fees and costs, and may recover a civil penalty of up to two times the amount of damages.


(2) If the manufacturer maintains a qualified third-party dispute resolution process which
substantially complies with Section 1793.22, the manufacturer shall not be liable for any civil
penalty pursuant to this subdivision.


(3) After the occurrence of the events giving rise to the presumption established in subdivision (b)
of Section 1793.22, the buyer may serve upon the manufacturer a written notice requesting that the
manufacturer comply with paragraph (2) of subdivision (d) of Section 1793.2. If the buyer fails to
serve the notice, the manufacturer shall not be liable for a civil penalty pursuant to this subdivision.


(4) If the buyer serves the notice described in paragraph (3) and the manufacturer complies with
paragraph (2) of subdivision (d) of Section 1793.2 within 30 days of the service of that notice, the
manufacturer shall not be liable for a civil penalty pursuant to this subdivision.


(5) If the buyer recovers a civil penalty under subdivision (c), the buyer may not also recover a
civil penalty under this subdivision for the same violation.


Credits
(Added by Stats.1982, c. 385, p. 1716, § 2. Amended by Stats.1987, c. 1280, § 4, operative Jan.
1, 1988; Stats.1992, c. 1232 (S.B.1762), § 9.)
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1795.4


§ 1795.4. Leases of new and used consumer goods; rules applicable


Currentness


For the purposes of this chapter only, the following rules apply to leases of both new and used
consumer goods:


(a) If express warranties are regularly furnished to purchasers of substantially the same kind of
goods, (1) those warranties will be deemed to apply to the leased goods and (2) the lessor and
lessee shall each be deemed to be the first purchaser of the goods for the purpose of any warranty
provision limiting warranty benefits to the original purchaser.


(b) The lessee of goods has the same rights under this chapter against the manufacturer and any
person making express warranties that the lessee would have had under this chapter if the goods had
been purchased by the lessee, and the manufacturer and any person making express warranties have
the same duties and obligations under this chapter with respect to the goods that such manufacturer
and other person would have had under this chapter if the goods had been sold to the lessee.


(c) If a lessor leases goods to a lessee from the lessor's inventory, the lessee has the same rights
under this chapter against the lessor that the lessee would have had if the goods had been purchased
by the lessee, and the lessor has the same duties and obligations under this chapter with respect
to the goods that the lessor would have had under this chapter if the goods had been sold to the
lessee. For purposes of this section, “inventory” shall include both goods in the lessor's possession
prior to negotiation of the lease and goods ordered from another party in order to lease those goods
to the lessee where the lessor is a dealer in goods of that type.
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(d) If a lessor leases goods to a lessee which the lessor acquires other than from the lessor's
inventory, the lessee has the same rights under this chapter against the seller of the goods to the
lessor that the lessee would have had under this chapter if the goods had been purchased by the
lessee from the seller, and the seller of the goods to the lessor has the same duties and obligations
under this chapter with respect to the goods that the seller would have had under this chapter if the
goods had been purchased by the lessee from the seller.


(e) A lessor who re-leases goods to a new lessee and does not retake possession of the goods prior
to consummation of the re-lease may, notwithstanding the provisions of Section 1793, disclaim
as to that lessee any and all warranties created by this chapter by conspicuously disclosing in the
lease that these warranties are disclaimed.


(f) A lessor who has obligations to the lessee with relation to warranties in connection with a
lease of goods and the seller of goods to a lessor have the same rights and remedies against the
manufacturer and any person making express warranties that a seller of the goods would have had
if the seller had sold the goods to the lessee.


Credits
(Added by Stats.1984, c. 1169, § 2.)
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1795.5


§ 1795.5. Used goods; obligation of distributor or retail seller;
maintenance of service and repair facilities; duration of warranties


Currentness


Notwithstanding the provisions of subdivision (a) of Section 1791 defining consumer goods to
mean “new” goods, the obligation of a distributor or retail seller of used consumer goods in a sale
in which an express warranty is given shall be the same as that imposed on manufacturers under
this chapter except:


(a) It shall be the obligation of the distributor or retail seller making express warranties with respect
to used consumer goods (and not the original manufacturer, distributor, or retail seller making
express warranties with respect to such goods when new) to maintain sufficient service and repair
facilities within this state to carry out the terms of such express warranties.


(b) The provisions of Section 1793.5 shall not apply to the sale of used consumer goods sold in
this state.


(c) The duration of the implied warranty of merchantability and where present the implied warranty
of fitness with respect to used consumer goods sold in this state, where the sale is accompanied by
an express warranty, shall be coextensive in duration with an express warranty which accompanies
the consumer goods, provided the duration of the express warranty is reasonable, but in no event
shall such implied warranties have a duration of less than 30 days nor more than three months
following the sale of used consumer goods to a retail buyer. Where no duration for an express
warranty is stated with respect to such goods, or parts thereof, the duration of the implied warranties
shall be the maximum period prescribed above.
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(d) The obligation of the distributor or retail seller who makes express warranties with respect to
used goods that are sold in this state, shall extend to the sale of all such used goods, regardless of
when such goods may have been manufactured.


Credits
(Added by Stats.1971, c. 1523, p. 3008, § 17, operative Jan. 1, 1972. Amended by Stats.1974, c.
169, p. 325, § 1; Stats.1978, c. 991, p. 3065, § 12; Stats.1983, c. 728, § 2.)
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1.5. Motor Vehicle Warranty Adjustment Programs (Refs & Annos)


West's Ann.Cal.Civ.Code § 1795.90


§ 1795.90. Definitions


Currentness


For purposes of this chapter:


(a) “Consumer” means the purchaser, other than for purposes of resale, of a motor vehicle, a lessee
of a motor vehicle, any person to whom the motor vehicle is transferred during the duration of
an express warranty applicable to that motor vehicle, and any person entitled by the terms of the
warranty to enforce the obligations of the warranty.


(b) “Manufacturer” means any person, firm, or corporation, whether resident or nonresident, that
manufactures or assembles motor vehicles for sale or distribution in this state. In the case of motor
vehicles not manufactured in the United States, the term “manufacturer” shall also include any
person, firm, or corporation that is engaged in the business of importing motor vehicles.


(c) “Dealer” means any person, firm, or corporation selling or agreeing to sell in this state one
or more new motor vehicles under a retail agreement with a manufacturer, manufacturer branch,
distributor, distributor branch, or agent of any of them.


(d) “Adjustment program” means any program or policy that expands or extends the consumer's
warranty beyond its stated limit or under which a manufacturer offers to pay for all or any part
of the cost of repairing, or to reimburse consumers for all or any part of the cost of repairing, any
condition that may substantially affect vehicle durability, reliability, or performance, other than
service provided under a safety or emission-related recall campaign. “Adjustment program” does
not include ad hoc adjustments made by a manufacturer on a case-by-case basis.
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(e) “Motor vehicle” means a motor vehicle, excluding motorcycles, motor homes, and off-road
vehicles, which is registered in this state.


(f) “Lessee” means any person who leases a motor vehicle pursuant to a written lease which
provides that the lessee is responsible for repairs to the motor vehicle.


(g) “Service bulletin” means any notice issued by a manufacturer and filed with the National
Highway Traffic Safety Administration relating to vehicle durability, reliability, or performance.


Credits
(Added by Stats.1993, c. 814 (S.B.486), § 1.)
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 2. Standards for Warranty Work (Refs & Annos)


West's Ann.Cal.Civ.Code § 1796.5


§ 1796.5. Service or repair to consumer goods; duty owed to purchasers


Currentness


Any individual, partnership, corporation, association, or other legal relationship which engages
in the business of providing service or repair to new or used consumer goods has a duty to the
purchaser to perform those services in a good and workmanlike manner.


Credits
(Added by Stats.1978, c. 991, p. 3065, § 13.)
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West's Annotated California Codes
California Rules of Court (Refs & Annos)


Title 8. Appellate Rules (Refs & Annos)
Division 1. Rules Relating to the Supreme Court and Courts of Appeal (Refs &
Annos)


Chapter 9. Proceedings in the Supreme Court (Refs & Annos)


Cal.Rules of Court, Rule 8.500
Formerly cited as CA ST A Rule 28


Rule 8.500. Petition for review


Currentness


(a) Right to file a petition, answer, or reply


(1) A party may file a petition in the Supreme Court for review of any decision of the Court
of Appeal, including any interlocutory order, except the denial of a transfer of a case within the
appellate jurisdiction of the superior court.


(2) A party may file an answer responding to the issues raised in the petition. In the answer, the
party may ask the court to address additional issues if it grants review.


(3) The petitioner may file a reply to the answer.


(b) Grounds for review


The Supreme Court may order review of a Court of Appeal decision:


(1) When necessary to secure uniformity of decision or to settle an important question of law;


(2) When the Court of Appeal lacked jurisdiction;
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(3) When the Court of Appeal decision lacked the concurrence of sufficient qualified justices; or


(4) For the purpose of transferring the matter to the Court of Appeal for such proceedings as the
Supreme Court may order.


(c) Limits of review


(1) As a policy matter, on petition for review the Supreme Court normally will not consider an
issue that the petitioner failed to timely raise in the Court of Appeal.


(2) A party may petition for review without petitioning for rehearing in the Court of Appeal, but as
a policy matter the Supreme Court normally will accept the Court of Appeal opinion's statement
of the issues and facts unless the party has called the Court of Appeal's attention to any alleged
omission or misstatement of an issue or fact in a petition for rehearing.


(d) Petitions in nonconsolidated proceedings


If the Court of Appeal decides an appeal and denies a related petition for writ of habeas corpus
without issuing an order to show cause and without formally consolidating the two proceedings, a
party seeking review of both decisions must file a separate petition for review in each proceeding.


(e) Time to serve and file


(1) A petition for review must be served and filed within 10 days after the Court of Appeal decision
is final in that court. For purposes of this rule, the date of finality is not extended if it falls on a
day on which the office of the clerk/executive officer is closed.


(2) The time to file a petition for review may not be extended, but the Chief Justice may relieve
a party from a failure to file a timely petition for review if the time for the court to order review
on its own motion has not expired.
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(3) If a petition for review is presented for filing before the Court of Appeal decision is final in
that court, the clerk/executive officer of the Supreme Court must accept it and file it on the day
after finality.


(4) Any answer to the petition must be served and filed within 20 days after the petition is filed.


(5) Any reply to the answer must be served and filed within 10 days after the answer is filed.


(f) Additional requirements


(1) The petition must also be served on the superior court clerk and, if filed in paper format, the
clerk/executive officer of the Court of Appeal. Electronic filing of a petition constitutes service of
the petition on the clerk/executive officer of the Court of Appeal.


(2) A copy of each brief must be served on a public officer or agency when required by statute
or by rule 8.29.


(3) The clerk/executive officer of the Supreme Court must file the petition even if its proof of
service is defective, but if the petitioner fails to file a corrected proof of service within 5 days after
the clerk gives notice of the defect the court may strike the petition or impose a lesser sanction.


(g) Amicus curiae letters


(1) Any person or entity wanting to support or oppose a petition for review or for an original writ
must serve on all parties and send to the Supreme Court an amicus curiae letter rather than a brief.


(2) The letter must describe the interest of the amicus curiae. Any matter attached to the letter or
incorporated by reference must comply with rule 8.504(e).


(3) Receipt of the letter does not constitute leave to file an amicus curiae brief on the merits under
rule 8.520(f).
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Credits
(Formerly Rule 28, adopted, eff. Jan. 1, 2003. As amended, eff. Jan. 1, 2004; July 1, 2004.
Renumbered Rule 8.500 and amended, eff. Jan. 1, 2007. As amended, eff. Jan. 1, 2009; Jan. 1,
2018; Jan. 1, 2020.)
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Current with amendments received through April 1, 2022.
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West's Annotated California Codes
California Rules of Court (Refs & Annos)


Title 8. Appellate Rules (Refs & Annos)
Division 1. Rules Relating to the Supreme Court and Courts of Appeal (Refs &
Annos)


Chapter 9. Proceedings in the Supreme Court (Refs & Annos)


Cal.Rules of Court, Rule 8.504
Formerly cited as CA ST A Rule 28.1


Rule 8.504. Form and contents of petition, answer, and reply


Currentness


(a) In general


Except as provided in this rule, a petition for review, answer, and reply must comply with the
relevant provisions of rule 8.204.


(b) Contents of a petition


(1) The body of the petition must begin with a concise, nonargumentative statement of the issues
presented for review, framing them in terms of the facts of the case but without unnecessary detail.


(2) The petition must explain how the case presents a ground for review under rule 8.500(b).


(3) If a petition for rehearing could have been filed in the Court of Appeal, the petition for review
must state whether it was filed and, if so, how the court ruled.


(4) If the petition seeks review of a Court of Appeal opinion, a copy of the opinion showing its
filing date and a copy of any order modifying the opinion or directing its publication must be bound
at the back of the original petition and each copy filed in the Supreme Court or, if the petition is
not filed in paper form, attached.
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(5) If the petition seeks review of a Court of Appeal order, a copy of the order showing the date it
was entered must be bound at the back of the original petition and each copy filed in the Supreme
Court or, if the petition is not filed in paper form, attached.


(6) The title of the case and designation of the parties on the cover of the petition must be identical
to the title and designation in the Court of Appeal opinion or order that is the subject of the petition.


(7) Rule 8.508 governs the form and content of a petition for review filed by the defendant in
a criminal case for the sole purpose of exhausting state remedies before seeking federal habeas
corpus review.


(c) Contents of an answer


An answer that raises additional issues for review must contain a concise, nonargumentative
statement of those issues, framing them in terms of the facts of the case but without unnecessary
detail.


(d) Length


(1) If produced on a computer, a petition or answer must not exceed 8,400 words, including
footnotes, and a reply must not exceed 4,200 words, including footnotes. Each petition, answer, or
reply must include a certificate by appellate counsel or an unrepresented party stating the number
of words in the document. The person certifying may rely on the word count of the computer
program used to prepare the document.


(2) If typewritten, a petition or answer must not exceed 30 pages and a reply must not exceed 15
pages.


(3) The tables, the cover information required under rule 8.204(b)(10), the Court of Appeal
opinion, a certificate under (1), any signature block, and any attachment under (e)(1) are excluded
from the limits stated in (1) and (2).
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(4) On application and for good cause, the Chief Justice may permit a longer petition, answer,
reply, or attachment.


(e) Attachments and incorporation by reference


(1) No attachments are permitted except:


(A) An opinion or order required to be attached under (b)(4) or (5);


(B) Exhibits or orders of a trial court or Court of Appeal that the party considers unusually
significant;


(C) Copies of relevant local, state, or federal regulations or rules, out-of-state statutes, or other
similar citable materials that are not readily accessible; and


(D) An opinion required to be attached under rule 8.1115(c).


(2) The attachments under (1)(B)-(C) must not exceed a combined total of 10 pages.


(3) No incorporation by reference is permitted except a reference to a petition, an answer, or a
reply filed by another party in the same case or filed in a case that raises the same or similar issues
and in which a petition for review is pending or has been granted.


Credits
(Formerly Rule 28.1, adopted, eff. Jan. 1, 2003. As amended, eff. Jan. 1, 2004. Renumbered Rule
8.504 and amended, eff. Jan. 1, 2007. As amended, eff. Jan. 1, 2009; Jan. 1, 2011; Jan. 1, 2016.)


Cal. Rules of Court, Rule 8.504, CA ST APPELLATE Rule 8.504
Current with amendments received through April 1, 2022.
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116 Wash.2d 208
Supreme Court of Washington,


En Banc.


CHRYSLER MOTORS CORPORATION, Appellant,
v.


Maria FLOWERS, Respondent,
State of Washington, Intervenor–Respondent.


No. 57176–7.
|


Jan. 10, 1991.


Synopsis
Buyer of automobile brought action against manufacturer under the lemon law. The Superior
Court, King County, Dale B. Ramerman, J., entered judgment in favor of buyer, and manufacturer
appealed. The Court of Appeals certified the case. The Supreme Court, Andersen, J., held that
vehicle which had 23,000 miles on it, which had not been previously titled, and which was
purchased within the manufacturer's warranty period and within the statutory period of the lemon
law was a “new motor vehicle.”


Affirmed.


Procedural Posture(s): On Appeal.


West Headnotes (4)


[1] Antitrust and Trade Regulation Motor Vehicles;  “Lemon” Laws
Basic purpose of lemon law legislation is to permit buyers of faulty automobiles to rid
themselves of those automobiles after a reasonable number of attempts at repair. West's
RCWA 19.118.005.


1 Cases that cite this headnote


[2] Antitrust and Trade Regulation Motor Vehicles;  “Lemon” Laws
Washington lemon law applies only to new motor vehicles. West's RCWA 19.118.021(8).


1 Cases that cite this headnote
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[3] Antitrust and Trade Regulation Motor Vehicles;  “Lemon” Laws
Although vehicle had 23,000 miles on it when purchased, where it had never previously
been titled or registered and was bought within both the manufacturer's warranty period
and the statutory lemon law warranty period, it was a “new motor vehicle” for purposes
of Washington's lemon law. West's RCWA 19.118.021(8).


4 Cases that cite this headnote


[4] Antitrust and Trade Regulation Motor Vehicles;  “Lemon” Laws
Vehicle which had 23,000 miles on it and which had been used as a “field”“vehicle” by an
employee of the manufacturer for business and personal use was a “demonstrator” vehicle
for purposes of the lemon law and thus could qualify as a new motor vehicle. West's RCWA
19.118.021(8).


4 Cases that cite this headnote


Attorneys and Law Firms


**315  *209  Betts, Patterson & Mines, P.S., Carl H. Hagens, Mark M. Miller, Seattle (Allan M.
Huss, Highland Park, of counsel), for appellant.


Armstrong, Alsdorf, Bradbury & Maier, P.C., Peter L. Maier, Katherine See Kennedy, Seattle, for
respondent Flowers.


Kenneth O. Eikenberry, Atty. Gen., Lynn D. Hendrickson, Douglas D. Walsh, Assts., Seattle, for
intervenor-respondent State.


ANDERSEN, Justice.


FACTS OF CASE


At issue here is whether Washington's lemon law (RCW Ch. 19.118) is applicable to automobiles
such as the one sold to the purchaser in this case.


In November 1986, Chrysler Motors transferred a new 1987 Dodge Ram Charger 4 x 4, hereafter
referred to as the automobile, to Chrysler's Denver, Colorado, zone office. The Denver zone office
intended to use the automobile as a *210  “field” vehicle, or a vehicle assigned to an employee
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for business and personal use. In December 1986 the Denver office assigned the automobile to a
Chrysler employee who used it for 7 months, driving it more than 20,000 miles. The automobile
was never titled in Colorado.


Chrysler took the automobile out of service as a field vehicle in July 1987, then in August
consigned it to the South Seattle Auto Auction at Kent, Washington. The auction sold the
automobile in September 1987 to Armand Moceri's Puyallup Chrysler/Plymouth, Inc.


On September 22, 1987, Maria Flowers, hereafter referred to as the purchaser, bought the
automobile from Puyallup Chrysler/Plymouth. At the time of her purchase, the odometer on the
automobile read 23,410 miles. Chrysler issued a manufacturer's warranty that covered the first
24,000 miles of operation.


Within a few days of the automobile's purchase, problems surfaced and the purchaser returned it to
the dealer for repairs. The odometer read less than 24,000 miles at the time. The allegedly defective
items included power steering, transfer case, drive train, transmission, windshield, right turn signal
and brakes, and excessive oil usage. The purchaser brought the automobile in for repairs at least
8 times, and it was out of service for 35 days.


The automobile was never satisfactorily repaired, and on July 11, 1988, the purchaser submitted a
request for arbitration under Washington's lemon law, RCW ch. 19.118. After a hearing on August
18, 1988, the new motor vehicle arbitration board ordered Chrysler to repurchase the automobile,
minus a statutorily set offset for mileage.


**316  Chrysler appealed to the King County Superior Court and filed a motion for declaratory
judgment seeking a declaration that the automobile was a used vehicle not subject to RCW ch.
19.118 and that Chrysler was entitled to a summary judgment dismissing the purchaser's claims.
The *211  purchaser filed a cross motion for summary judgment seeking to enforce the arbitration
board's decision. The State of Washington Attorney General intervened in the case and supported
the purchaser's motion.


The Superior Court judge heard oral argument and granted summary judgment to the purchaser.
The court ordered Chrysler to repurchase the automobile, as had previously been ordered by the
arbitration board, and also awarded attorneys' fees and costs to the purchaser pursuant to RCW
19.118.100. Chrysler appealed the summary judgment order to the Court of Appeals. The Court
of Appeals certified the case to this court. 1


1 RCW 2.06.030.


One issue is presented.
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ISSUE


Does an automobile which has been driven extensively as a manufacturer's field vehicle qualify
as a “new motor vehicle” as defined by Washington's lemon law?


DECISION


CONCLUSION. The automobile in question does qualify as a “new motor vehicle” because it was
a “demonstrator” (as we construe that word), was not titled before the purchaser bought it under
manufacturer's warranty, and because the purchaser bought it within the statutory warranty period
established by the lemon law.


[1]  The basic purpose of lemon law legislation in this country is to permit buyers of faulty
automobiles to rid themselves of same after a reasonable number of attempts at repair. 2


Washington's lemon law statute addresses this purpose:


2 Dahringer & Johnson, Lemon Laws: Intent, Experience and a Pro–Consumer Model 22 J.
Consumer Aff., Summer 1988, at 158, 160.


The legislature recognizes that a new motor vehicle is a major consumer purchase and that a
defective motor vehicle is likely to create hardship for, or may cause injury to, the consumer.
The legislature further recognizes that good cooperation *212  and communication between a
manufacturer and a new motor vehicle dealer will considerably increase the likelihood that a
new motor vehicle will be repaired within a reasonable number of attempts.
RCW 19.118.005 (part). If such repair attempts fail, Washington's lemon law creates a
state funded and operated mandatory arbitration board to hear and resolve disputes between
manufacturers and dissatisfied consumers. 3  The law provides relief from an unsafe or defective
vehicle limited to replacement or repurchase of the vehicle. 4


3 RCW 19.118.080.


4 RCW 19.118.041(1).


[2]  In enacting these measures, our Legislature has made clear its intent to create the blend
of private and public remedies necessary to induce manufacturers to improve quality control or
to provide better warranty service for new motor vehicles sold in Washington. 5  Accordingly,
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Washington's lemon law applies only to new motor vehicles. At the time the trial court entered its
summary judgment order in this case, the lemon law defined “new motor vehicle” as follows:


5 RCW 19.118.005 (part); see also Ford Motor Co. v. Barrett, 115 Wash.2d 556, 565, 800
P.2d 367 (1990).


“New motor vehicle” means any new self-propelled vehicle primarily designed for the
transportation of persons or property over the public highways that was leased or purchased
in this state and registered in this state, but does not include vehicles purchased or leased by a
business as part of a fleet of ten or more vehicles. If the motor vehicle is a motor home, this
chapter shall apply to the self-propelled vehicle and chassis, but **317  does not include those
portions of the vehicle designated, used, or maintained primarily as a mobile dwelling, office, or
commercial space. The term “new motor vehicle” does not include motorcycles or trucks with
nineteen thousand pounds or more gross vehicle weight rating. The term “new motor vehicle”
includes a demonstrator or lease-purchase vehicle as *213  long as a manufacturer's warranty
was issued as a condition of sale.
(Italics ours.) RCW 19.118.021(8). 6


6 The definition of “new motor vehicle” was revised by the Legislature effective June 1, 1989.
The revisions are not pertinent herein and do not affect the resolution of this case.


As the concluding sentence of this statutory definition makes clear, a demonstrator is considered
a new motor vehicle as long as a manufacturer's warranty was issued as a condition of sale.
Unfortunately, the lemon law does not further define “demonstrator” or “new”. Other statutory
definitions set forth in the lemon law statute are helpful, however, in understanding the meaning
of the term “new motor vehicle”. The lemon law defines a consumer as anyone who enters into
an agreement for the transfer, lease or purchase of a new motor vehicle, other than for resale or
sublease, during the duration of the warranty period. 7  That warranty period is defined as the period
ending 2 years after the date of a new motor vehicle's delivery to a consumer, or the first 24,000
miles of operation, whichever occurs first. 8  It is necessary to bear these definitions in mind in
defining a new motor vehicle, since every provision of an act must be harmonized where possible. 9


7 RCW 19.118.021(4).


8 RCW 19.118.021(18).


9 State v. Neher, 112 Wash.2d 347, 352, 771 P.2d 330 (1989); State v. S.P., 110 Wash.2d 886,
890, 756 P.2d 1315 (1988).


Chrysler challenges the trial court's conclusion that the purchaser's automobile was a “new motor
vehicle” under RCW 19.118.021(8), quoted above. It challenges both the automobile's status as



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST19.118.005&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990164003&pubNum=661&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990164003&pubNum=661&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST19.118.021&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST19.118.021&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST19.118.021&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989055028&pubNum=661&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988088801&pubNum=661&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988088801&pubNum=661&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST19.118.021&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Chrysler Motors Corp. v. Flowers, 116 Wash.2d 208 (1991)
803 P.2d 314, 59 USLW 2464


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


“new” and as a “demonstrator”, relying on the principle that undefined statutory terms should be
given their ordinary meanings. 10


10 Garrison v. State Nursing Bd., 87 Wash.2d 195, 196, 550 P.2d 7 (1976); Hyde v. Wellpinit
Sch. Dist. 49, 32 Wash.App. 465, 467, 648 P.2d 892 (1982).


*214  [3]  The purchaser acknowledges that while a car with accrued mileage of 23,000 miles
may at first blush not seem new, remedial legislation such as the lemon law should be construed
broadly. 11  It is the purchaser's position that the automobile was new when she bought it because
it was a demonstrator and had never been previously titled or registered, and because she bought
it within both the manufacturer's warranty period and the statutory lemon law warranty period.


11 See State v. Douty, 92 Wash.2d 930, 936, 603 P.2d 373 (1979); Gray v. Goodson, 61 Wash.2d
319, 324, 378 P.2d 413 (1963).


There is recent case law that lends support to the purchaser's position. The Wyoming Supreme
Court resolved a lemon law lawsuit by holding that a car covered by a new car warranty is a
new car despite previous ownership and mileage in Britton v. Bill Anselmi Pontiac–Buick–GMC,
Inc., 786 P.2d 855, 865 (Wyo.1990). The 1983 Buick there at issue had been previously used as a
company car by General Motors executives and had more than 6,000 miles on it when purchased
by the consumer in 1984. The Britton court declined to apply the trial court's conclusion that a new
vehicle is one which has had no prior owner and has only negligible mileage. 12  The Wyoming
Supreme Court looked to the lemon law's definition of consumer for assistance in defining the
statutory term “new vehicle”; it found the common thread among the types of consumers defined
was that the transfer of the vehicle to the consumer occurred during the term of a prior warranty
or was accompanied by a new warranty. 13  Under the Wyoming statutory scheme, the court thus
decided to include within the definition of “new vehicle” all **318  vehicles carrying an express
new car warranty. 14  Since the car in Britton was covered by *215  such a warranty when first
purchased by the consumer, it was held to be a “new vehicle” subject to Wyoming's lemon law. 15


12 Britton v. Bill Anselmi Pontiac–Buick–GMC, Inc., 786 P.2d 855, 864 (Wyo.1990).


13 Britton, 786 P.2d at 864.


14 Britton, 786 P.2d at 864.


15 Britton, 786 P.2d at 865.


[4]  As noted earlier, Washington's lemon law defines a consumer as anyone who buys a new car
during the duration of the statutory warranty period. That period ends 2 years after the delivery of a



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976114207&pubNum=661&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982132693&pubNum=661&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982132693&pubNum=661&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979126747&pubNum=661&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963123075&pubNum=661&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963123075&pubNum=661&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990028224&pubNum=661&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_865&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_865

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990028224&pubNum=661&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_865&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_865

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990028224&pubNum=661&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_864&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_864

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990028224&pubNum=661&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_864&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_864

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990028224&pubNum=661&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_864&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_864

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990028224&pubNum=661&originatingDoc=I40d7dde6f5a811d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_865&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_865





Chrysler Motors Corp. v. Flowers, 116 Wash.2d 208 (1991)
803 P.2d 314, 59 USLW 2464


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7


new motor vehicle to a consumer or covers the first 24,000 miles of operation. In the present case,
the purchaser bought the automobile when the mileage was less than the 24,000 mile warranty
limitation established by statute, and also subject to a new car warranty issued by the manufacturer.
Since the purchaser was the first party to take title to the automobile and since she bought it
within both the manufacturer's and the statutory warranty period, she argues persuasively that the
automobile was new when she bought it. Her argument is bolstered by our conclusion that the
automobile fits the definition of “demonstrator”, which, as stated earlier, is a new car under this
state's lemon law. 16


16 See RCW 19.118.021(8).


The “demonstrator” definition we apply here is that provided by the administrator of the Dealer
and Manufacturer Control Division of the State of Washington Department of Licensing. It is here
uncontroverted that this is the state agency responsible for regulating manufacturers and dealers
of new and used motor vehicles, including regulation of the use, registration, titling and sale of
“demonstrator” vehicles. By affidavit, the administrator provides the working definition of such
vehicles:


The term “demonstrator” or “demo” vehicle is a well-known and commonly used term in the
automotive business and trade. The term is used to describe a vehicle used by the dealer/
manufacturer which has never been titled and is being sold at retail to the public for the first time.


A “demonstrator” vehicle is in effect created by special licensing and titling privileges granted
to dealers and manufacturers. Normally every vehicle must be individually registered *216
and licensed. Official fees and excise taxes are levied with each registration and licensing.
Dealers/manufacturers are granted the use of dealer license plates which exempt them from
registration, licensing, most fees, and taxes. Dealer plates are issued to the dealer/manufacturer
who can transfer the plates from vehicle to vehicle. Although the laws differ from state to state,
“demonstrator” vehicles using dealer plates are not used exclusively for test driving vehicles
by customers. Most states including Washington allow “demonstrator” vehicles to be driven
by spouses and employees. The result is that “demonstrator” vehicles are commonly used for
business and personal purposes even though technically the vehicle's use must be connected
with the dealer's/manufacturer's business operations and sales.


It is well settled that deference is appropriate where an administrative agency's construction
of statutes is within the agency's field of expertise. 17  Furthermore, the foregoing definition is
consistent with our licensing and auto titling laws. 18  Under these circumstances, we accept this
administrator's definition of a “demonstrator”, and conclude that the vehicle at issue in this case fits
within it. When the purchaser bought the automobile, it had been used only by the manufacturer,
had never been **319  titled, and was being sold at retail to the public for the first time.
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17 Green River Comm'ty College Dist. 10 v. Higher Educ. Personnel Bd., 107 Wash.2d 427,
438, 730 P.2d 653 (1986); Donais v. Department of Empl. Sec., 50 Wash.App. 741, 744, 750
P.2d 661, review denied, 110 Wash.2d 1033 (1988).


18 See WAC 308–66–150(4)(g) (“executive” vehicles may be included within the term
“demonstrator”); RCW 46.12.010 (no certificate of title needed for vehicle owned by dealer
or manufacturer and held for sale, even though used for testing or demonstration).


The automobile purchased in this case was a new motor vehicle under Washington's lemon law
statutes. The summary judgment in favor of the purchaser is affirmed, as is the Superior Court's
award of attorneys' fees and costs pursuant to RCW 19.118.100(3), which is the lemon law proviso
allowing a prevailing consumer to recover fees and costs in a superior court action. The purchaser's
request for *217  reasonable attorneys' fees and expenses on appeal also is granted, providing she
complies with RAP 18.1. 19


19 Cf. Schmidt v. Cornerstone Invs., Inc., 115 Wash.2d 148, 170, 795 P.2d 1143 (1990); see also
Richter v. Trimberger, 50 Wash.App. 780, 786, 750 P.2d 1279 (1988).


Affirmed.


CALLOW, C.J., and UTTER, DOLLIVER, DOVE, SMITH and GUY, JJ., concur.


All Citations


116 Wash.2d 208, 803 P.2d 314, 59 USLW 2464
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36 Cal.4th 478
Supreme Court of California


CUMMINS, INC., et al., Petitioners,
v.


The SUPERIOR COURT of Riverside County, Respondent;
Edward D. Cox et al., Real Parties in Interest.


No. S117726.
|


July 18, 2005.


Synopsis
Background: Buyers of a motor home brought an action under the Song-Beverly Consumer
Warranty Act against the manufacturer of the home and the manufacturer of the home's engine, and
defendants moved for summary adjudication on the ground the act was inapplicable because the
motor home was bought in another state. The Superior Court of Riverside County, No. RIC36195,
Dallas Holmes, J., denied the motion and defendants appealed. The Court of Appeal affirmed.


[Holding:] The Supreme Court granted review, superseding the opinion of the Court of Appeal,
and in an opinion by George, C.J., held that the Act did not apply to vehicles bought outside the
state.


Reversed.


Opinion 1 Cal.Rptr.3d 129 superseded.


West Headnotes (6)


[1] Statutes Purpose and intent
In construing a statute, court's task is to ascertain the intent of the Legislature so as to
effectuate the purpose of the enactment.
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[2] Statutes Language and intent, will, purpose, or policy
In construing a statute, courts look first to the words of the statute, which are the most
reliable indications of the Legislature's intent.


5 Cases that cite this headnote


[3] Statutes Construing together;  harmony
Courts construe the words of a statute in context, and harmonize the various parts of an
enactment by considering the provision at issue in the context of the statutory framework
as a whole.


16 Cases that cite this headnote


[4] Antitrust and Trade Regulation What law governs;  territorial limitations
The Song–Beverly Consumer Warranty Act, providing that if a manufacturer or its
representative in California fails to repair a new motor vehicle to conform to any express
warranty after a reasonable number of attempts to repair, the manufacturer must replace
the vehicle or pay restitution, did not apply to a buyer who resides in California who
bought the vehicle in another state, but brought the vehicle for repair to the manufacturer's
authorized repair facility in California, and repeated attempts to repair the vehicle proved
unsuccessful. West's Ann.Cal.Civ.Code § 1791 et seq.


See 2 Witkin, Summary of Cal. Law (9th ed. 1988) Sales, § 307.
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[5] Statutes Legislative Construction
Although an expression of legislative intent in a later enactment is not binding upon a
court in its construction of an earlier enacted statute, it is a factor that may be considered.


8 Cases that cite this headnote


[6] Antitrust and Trade Regulation Warranties and Service Contracts
The Song–Beverly Consumer Warranty Act is a remedial measure whose terms properly
should be interpreted broadly to effectuate its purposes. West's Ann.Cal.Civ.Code § 1791
et seq.
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Attorneys and Law Firms


***823  Foley & Lardner, Tami S. Smason, Leila Nourani and Shauhin Talesh, Los Angeles, for
Petitioner Cummins, Inc.


Sutton & Murphy, Thomas M. Murphy, Mission Viejo, Patrick J. Wehage and ***824  Kody J.
Diaz for Petitioner Winnebago Industries, Inc.


No appearance for Superior Court.


Law Offices of Lawrence J. Hutchens, Lawrence J. Hutchens and Michael S. Humphries,
Bellflower, for Real Parties in Interest.


Opinion


GEORGE, C.J.


*483  **99  The Song–Beverly Consumer Warranty Act (hereafter sometimes referred to as the
Act), Civil Code section 1791 et seq., 1  provides that if a manufacturer or its representative in this
state fails to repair a new motor vehicle to conform to any express warranty after a reasonable
number of attempts to repair, the manufacturer must replace the vehicle or pay restitution. (§
1793.2, subd. (d)(2).) The question presented in this case is whether a buyer who resides in
California may bring suit against a manufacturer under the Act when the buyer purchased the
vehicle in another state, but brought the vehicle for repair to the manufacturer's authorized repair
facility in California, and repeated attempts to repair the vehicle proved unsuccessful. We conclude
that the Act does not apply unless the vehicle was purchased in California.


1 All further statutory references are to the Civil Code.


I.


During a visit to Idaho, plaintiffs Edward and Sandi Cox, who are California residents, purchased
a motor home manufactured by defendant Winnebago Industries, Inc. and equipped with an engine
made by defendant Cummins, Inc. 2  Plaintiffs filed a complaint in the Riverside County Superior
Court against defendants, alleging that the motor home did not conform to express warranties and
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that its engine was defectively manufactured. The first cause of action was a claim for breach
of express warranty and violation of the Act. Plaintiffs alleged that their vehicle was defective
in numerous ways. The complaint alleged that the manufacturers' authorized repair facilities in
Riverside County, California, had failed to remedy these defects after numerous attempts, and
that the manufacturers violated the Act by not replacing the vehicle or providing a refund. The
complaint sought actual damages of $285,872.80 plus attorney fees and a civil penalty of up to
twice the amount of actual damages, the remedies provided in section 1794, subdivision (e)(1).
*484  The complaint also alleged other claims, including a violation of the federal “lemon law,”
the Magnuson–Moss Consumer Warranty Act. (15 U.S.C. § 2301 et. seq.)


2 Although Winnebago and Cummins are petitioners in this writ proceeding, for clarity we
shall refer to them as defendants, which is their status in the underlying action.


Defendants moved for summary adjudication of the first cause of action on the ground that
plaintiffs had purchased the motor home in Idaho, arguing that the Act applies only to vehicles
purchased in California. In opposing the motion, plaintiffs argued that the California statute applies
if the manufacturer's representative in California—that is, the authorized repair facility—fails after
a reasonable number of attempts to repair the vehicle to conform to the express warranty. The trial
court denied the motion for summary adjudication. Defendants filed a petition for writ of mandate
in the Court of Appeal. That court issued an alternative writ, but after briefing and argument denied
the writ, concluding that the Act applies whenever a manufacturer that sells goods in California (or
its representative) “fails to service or repair the good to conform to its express ***825  warranty,
even in cases when the particular good was purchased out of state.” We granted review.


II.


The Song–Beverly Consumer Warranty Act was enacted to address the difficulties faced
by consumers in enforcing express warranties. Consumers frequently were frustrated by the
inconvenience of having to return goods to the manufacturer for repairs and by repeated
unsuccessful attempts to remedy the problem. (See Comment, Toward an End to Consumer
Frustration— **100  Making the Song–Beverly Consumer Warranty Act Work (1974) 14 Santa
Clara L.Rev. 575, 580.) The Act protects purchasers of consumer goods by requiring specified
implied warranties, placing strict limitations on how and when a manufacturer may disclaim those
implied warranties, and providing mechanisms to ensure that manufacturers live up to the terms
of any express warranty. (See §§ 1792–1792.5, 1793, 1793.2.)


Among other provisions, the Act requires manufacturers of consumer goods sold in California to
make available to buyers service and repair facilities at which goods can be repaired to conform
to any express warranties provided by the manufacturer. “Every manufacturer of consumer goods
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sold in this state and for which the manufacturer has made an express warranty” must “[m]aintain
in this state sufficient service and repair facilities” to carry out the terms of the express warranty.
(§ 1793.2, subd. (a)(1)(A).) The *485  manufacturer may maintain its own repair facility or may
designate and authorize an independent repair facility to meet its responsibilities under its express
warranties. (§ 1793.2, subd. (a)(1)(B).)


In addition, the Act specifies time frames within which repairs under an express warranty must be
provided. Service and repair at the manufacturer's authorized repair facility in the state must be
commenced “within a reasonable time.” (§ 1793.2, subd. (b).) Goods must be repaired to comply
with the warranty within 30 days, unless delay is caused by conditions beyond the control of the
manufacturer or its representative. (Ibid.)


In those instances when the goods cannot be repaired to conform to an express warranty after
a “reasonable number of attempts,” the Act specifies a remedy, in what has been referred to as
the “refund-or-replace” provisions. (§ 1793.2., subd. (d)(1) & (2); see Kwan v. Mercedes–Benz
of North America, Inc. (1994) 23 Cal.App.4th 174, 28 Cal.Rptr.2d 371.) For consumer goods
generally, the manufacturer must either replace the goods or reimburse the buyer in an amount
equal to the purchase price, less a reasonable amount for the buyer's use of the goods during
the period preceding detection of the nonconformity. (§ 1793.2., subd. (d)(1).) A buyer who “is
damaged by a failure to comply with any obligation” under the Act may bring an action for
damages and other relief. (§ 1794, subd. (a).)


The Legislature has amended the Act and adopted additional provisions that address the special
problems experienced by consumers in enforcing warranties on new motor vehicles. (See
Stats.1982, ch. 388, § 1, p. 1720; Stats.1987, ch. 1280, § 2, p. 4557; Stats.1992, ch. 1232, § 6, p.
5788; Stats.1999, ch. 448.) These provisions frequently are referred to as the lemon law. In any
case involving a new motor vehicle, there is a rebuttable presumption that a reasonable number
of attempts have been made to repair the vehicle if, within 18 months or 18,000 miles, whichever
comes first, either (1) the same problem has been subject to repair four or more times (or, if the
problem is likely to cause death or serious bodily injury, two or more times) ***826  and the buyer
has notified the manufacturer directly of the need for the repair, or (2) the vehicle is out of service
for more than 30 calendar days because of repair under the warranty. (§ 1793.22, subd. (b).) If the
buyer prevails in an action involving a new motor vehicle, the buyer may recover damages and
reasonable attorney fees and costs and, under some circumstances, a “civil penalty of up to two
times the amount of damages.” (§ 1794, subd. (e)(1).) The lemon law also provides manufacturers
with the option of establishing a third party dispute resolution process to address disputes over the
enforcement of express *486  warranties. A manufacturer that maintains such a process receives
certain advantages, including an exemption from the civil penalty unless the manufacturer has
willfully violated the law. (§ 1794, subds.(c) and (e)(2).)
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The substance of current section 1793.2, subdivision (d)(2), was added in 1987. (Stats.1987,
ch. 1280, § 2, p. 4558.) The 1987 amendment addressed continuing problems experienced by
automobile buyers in enforcing the refund-or-replace remedy. It gave the buyer of a new motor
vehicle the option of selecting reimbursement rather than a replacement vehicle, and specified in
detail **101  how the amount of reimbursement is to be calculated. (§ 1793.2, subd. (d)(2).)


The issue presented here is whether the refund-or-replace provisions contained in subdivision
(d)(2) of section 1793.2 apply to vehicles purchased outside of California. In arguing that they
do not, defendants rely primarily on the language of subdivision (a) of section 1793.2, which
imposes the duty upon “[e]very manufacturer of consumer goods sold in this state and for which
the manufacturer has made an express warranty” to provide facilities for repair of its goods
“reasonably close to all areas where its consumer goods are sold.” (Italics added.) Plaintiffs, on
the other hand, maintain that the phrase “consumer goods sold in this state” in section 1793.2,
subdivision (a) is a limitation only on the category of manufacturers that must provide repair
facilities in this state. Because section 1793.2, subdivision (d)(2), which provides the refund-or-
replace remedy for new motor vehicles, does not include an express limitation to vehicles sold in
the state, plaintiffs contend that the provisions of that subdivision should not be limited to vehicles
purchased in California. 3  Plaintiffs argue that if the Legislature had intended to limit the remedy
to goods sold in the state, it would have included in subdivision (d) an express limitation to in-
state sales, just as it did in subdivision (a) and other portions of the Act. (See, e.g., §§ 1792 [every
“sale of consumer goods that are sold at retail in this state” is accompanied by an implied warranty
of merchantability], 1792.1 [specifying when the *487  implied warranty of fitness applies to the
“sale of consumer goods that are sold at retail in this state”].)


3 In addition, none of the definitional provisions of the Act contains language limiting section
1793.2 to buyers who purchased their vehicles in California or to vehicles that were sold in
California. A “ ‘[b]uyer’ ” is defined as “any individual who buys consumer goods from a
person engaged in the business of manufacturing, distributing, or selling consumer goods at
retail.” (§ 1791, subd. (b).) The term “ ‘consumer goods' ” means “any new product or part
thereof that is used, bought, or leased for use primarily for personal, family, or household
purposes, except for clothing and consumables.” (§ 1791, subd. (a).) The term “ ‘[n]ew motor
vehicle’ ” is defined as “a new motor vehicle that is bought or used primarily for personal,
family, or household purposes.” (§ 1793.22, subd. (e)(2).)


[1]  [2]  [3]  In construing a statute, our task is to ascertain the intent of the Legislature ***827
so as to effectuate the purpose of the enactment. (Olmstead v. Arthur J. Gallagher & Co. (2004) 32
Cal.4th 804, 811, 11 Cal.Rptr.3d 298, 86 P.3d 354.) We look first to the words of the statute, which
are the most reliable indications of the Legislature's intent. (Diamond Multimedia Systems, Inc.
v. Superior Court (1999) 19 Cal.4th 1036, 1037, 80 Cal.Rptr.2d 828, 968 P.2d 539.) We construe
the words of a statute in context, and harmonize the various parts of an enactment by considering
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the provision at issue in the context of the statutory framework as a whole. (Renee J. v. Superior
Court (2001) 26 Cal.4th 735, 743, 110 Cal.Rptr.2d 828, 28 P.3d 876; Phelps v. Stostad (1997) 16
Cal.4th 23, 32, 65 Cal.Rptr.2d 360, 939 P.2d 760.)


[4]  When considered in the context of the other portions of section 1793.2, subdivision (d) is most
reasonably interpreted as applicable only to vehicles sold in California. The language employed
throughout section 1793.2 strongly suggests that no single subdivision can be read independently
of the others. Each subsequent subdivision employs language that can be fully understood only by
reference to previous subdivisions. The language used thus indicates that all the subdivisions of
section 1793.2 were intended to apply to the same universe of goods—those sold in this state.


Subdivision (a) of section 1793.2 provides that manufacturers of “consumer goods sold in this
state and for which the manufacturer has made an express warranty” must maintain or designate
repair facilities in this state. 4  *488  These facilities must be located “reasonably **102  close to
all areas where its consumer goods are sold.” (§ 1793.2, subd.(a)(1)(A).). Subdivision (b) states
that if “those service and repair facilities are maintained in this state and service or repair of
the goods is necessary because they do not conform with the applicable express warranties,”
the manufacturer or its representative in this state must commence repairs “within a reasonable
time.” (§ 1793.2, subd. (b), italics added.) ***828  5  The references to “those” facilities, “the”
goods, and “the” warranties in subdivision (b) only can be to the facilities, goods, and warranties
discussed previously in subdivision (a). Therefore “the goods” as used in subdivision (b) must
refer to the same goods described in subdivision (a)—that is, “ consumer goods sold in this state
and for which the manufacturer has made an express warranty.”


4 Section 1793.2, subdivision (a) provides in full:
“(a) Every manufacturer of consumer goods sold in this state and for which the
manufacturer has made an express warranty shall:
“(1)(A) Maintain in this state sufficient service and repair facilities reasonably close to
all areas where its consumer goods are sold to carry out the terms of those warranties or
designate and authorize in this state as service and repair facilities independent repair or
service facilities reasonably close to all areas where its consumer goods are sold to carry
out the terms of the warranties.
“(B) As a means of complying with this paragraph, a manufacturer may enter into
warranty service contracts with independent service and repair facilities. The warranty
service contracts may provide for a fixed schedule of rates to be charged for warranty
service or warranty repair work. However, the rates fixed by those contracts shall be
in conformity with the requirements of subdivision (c) of Section 1793.3. The rates
established pursuant to subdivision (c) of Section 1793.3, between the manufacturer and
the independent service and repair facility, do not preclude a good faith discount that is
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reasonably related to reduced credit and general overhead cost factors arising from the
manufacturers payment of warranty charges direct to the independent service and repair
facility. The warranty service contracts authorized by this paragraph may not be executed
to cover a period of time in excess of one year, and may be renewed only by a separate,
new contract or letter of agreement between the manufacturer and the independent service
and repair facility.
“(2) In the event of a failure to comply with paragraph (1) of this subdivision, be subject
to Section 1793.5.
“(3) Make available to authorized service and repair facilities sufficient service literature
and replacement parts to effect repairs during the express warranty period.”


5 Section 1793.2, subdivision (b) provides in full: “(b) Where those service and repair facilities
are maintained in this state and service or repair of the goods is necessary because they do
not conform with the applicable express warranties, service and repair shall be commenced
within a reasonable time by the manufacturer or its representative in this state. Unless the
buyer agrees in writing to the contrary, the goods shall be serviced or repaired so as to
conform to the applicable warranties within 30 days. Delay caused by conditions beyond
the control of the manufacturer or its representatives shall serve to extend this 30–day
requirement. Where delay arises, conforming goods shall be tendered as soon as possible
following termination of the condition giving rise to the delay.”


Subdivision (c) of section 1793.2 goes on to specify that the buyer must “deliver nonconforming
goods to the manufacturer's service and repair facility within this state,” unless “delivery cannot
reasonably be accomplished.” 6  Subdivision (c) repeatedly uses the phrase “nonconforming
goods” without further definition or explanation. That phrase draws its meaning from *489
subdivision (b), which refers to goods that “do not conform with the applicable express
warranties.” Thus, the phrase “the nonconforming goods” was meant to incorporate the same
meaning of “goods” that is used in subdivisions (a) and (b)—consumer goods that are “sold in this
state and for which the manufacturer has provided an express warranty,” and that do not conform
to that warranty.


6 Section 1793.2, subdivision (c) provides in full: “(c) The buyer shall deliver nonconforming
goods to the manufacturer's service and repair facility within this state, unless, due to reasons
of size and weight, or method of attachment, or method of installation, or nature of the
nonconformity, delivery cannot reasonably be accomplished. If the buyer cannot return the
nonconforming goods for any of these reasons, he or she shall notify the manufacturer or
its nearest service and repair facility within the state. Written notice of nonconformity to
the manufacturer or its service and repair facility shall constitute return of the goods for
purposes of this section. Upon receipt of that notice of nonconformity, the manufacturer
shall, at its option, service or repair the goods at the buyer's residence, or pick up the goods
for service and repair, or arrange for transporting the goods to its service and repair facility.
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All reasonable costs of transporting the goods when a buyer cannot return them for any of the
above reasons shall be at the manufacturers expense. The reasonable costs of transporting
nonconforming goods after delivery to the service and repair facility until return of the goods
to the buyer shall be at the manufacturers expense.”


Subdivision (d)(1) of section 1793.2 sets out the manufacturer's general duty to replace goods or
reimburse the buyer if “the manufacturer or its representative in this state does not service or repair
the goods to conform to the applicable express warranties **103  after a reasonable number of
attempts.” 7  Again, it is most reasonable to interpret the references to “the manufacturer,” “the
goods,” and “the express warranties” to signify the manufacturer, goods, and warranties as these
terms have been employed in the previous subdivisions. Therefore, it appears that the general duty
to replace goods that cannot be ***829  repaired is limited to goods that are “sold in this state and
for which the manufacturer has provided an express warranty.” (§ 1793.2, subd. (a).) 8


7 Section 1793.2, subdivision (d)(1) provides in full: “(d)(1) Except as provided in paragraph
(2), if the manufacturer or its representative in this state does not service or repair the goods
to conform to the applicable express warranties after a reasonable number of attempts, the
manufacturer shall either replace the goods or reimburse the buyer in an amount equal to the
purchase price paid by the buyer, less that amount directly attributable to use by the buyer
prior to the discovery of the nonconformity.”


8 This conclusion is consistent with an opinion of the Legislative Counsel, dated January
5, 1971, responding to several questions concerning the Act. The opinion states: “In our
opinion, the Song–Beverly Consumer Warranty Act would not apply to sales by a California
manufacturer outside of this state where the goods are sold at retail outside the state nor
to a sale by a California manufacturer within this state where the goods are resold at retail
outside the state.” (Ops. Cal. Legis. Counsel, No. 18909 (Jan. 5, 1971) Consumer Goods
Transactions, p. 13.) In support of this conclusion, the opinion cites sections 1792, 1792.1,
and 1793.2, each of which contains an express limitation to goods sold in this state. (Ops.
Cal. Legis. Counsel, No. 18909, supra, at p. 13.)


Subdivision (d)(2) of section 1793.2 sets out the manufacturer's duty to replace a new motor
vehicle or reimburse the buyer if “the manufacturer or its representative in this state is unable to
service or repair a new motor vehicle ... to conform to the applicable express warranties after a
reasonable number of attempts.” 9  Subdivision ***830  (d)(2), **104  unlike subdivision (d)(1),
does not *490  use the phrase “the goods.” Thus, subdivision (d)(2) does not directly incorporate
the limitation on “goods” contained in subdivision (a) of section 1793.2. Instead, it refers to “a
new motor vehicle,” a phrase employed for the first time in subdivision (d)(2).


9 Section 1793.2, subdivision (d)(2) provides in full:
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“(2) If the manufacturer or its representative in this state is unable to service or repair a
new motor vehicle, as that term is defined in paragraph (2) of subdivision (e) of Section
1793.22, to conform to the applicable express warranties after a reasonable number
of attempts, the manufacturer shall either promptly replace the new motor vehicle in
accordance with subparagraph (A) or promptly make restitution to the buyer in accordance
with subparagraph (B). However, the buyer shall be free to elect restitution in lieu of
replacement, and in no event shall the buyer be required by the manufacturer to accept
a replacement vehicle.
“(A) In the case of replacement, the manufacturer shall replace the buyer's vehicle with a
new motor vehicle substantially identical to the vehicle replaced. The replacement vehicle
shall be accompanied by all express and implied warranties that normally accompany new
motor vehicles of that specific kind. The manufacturer also shall pay for, or to, the buyer
the amount of any sales or use tax, license fees, registration fees, and other official fees
which the buyer is obligated to pay in connection with the replacement, plus any incidental
damages to which the buyer is entitled under Section 1794, including, but not limited to,
reasonable repair, towing, and rental car costs actually incurred by the buyer.
“(B) In the case of restitution, the manufacturer shall make restitution in an amount equal
to the actual price paid or payable by the buyer, including any charges for transportation
and manufacturer-installed options, but excluding nonmanufacturer items installed by a
dealer or the buyer, and including any collateral charges such as sales tax, license fees,
registration fees, and other official fees, plus any incidental damages to which the buyer is
entitled under Section 1794, including, but not limited to, reasonable repair, towing, and
rental car costs actually incurred by the buyer.
“(C) When the manufacturer replaces the new motor vehicle pursuant to subparagraph
(A), the buyer shall only be liable to pay the manufacturer an amount directly attributable
to use by the buyer of the replaced vehicle prior to the time the buyer first delivered
the vehicle to the manufacturer or distributor, or its authorized service and repair facility
for correction of the problem that gave rise to the nonconformity. When restitution is
made pursuant to subparagraph (B), the amount to be paid by the manufacturer to the
buyer may be reduced by the manufacturer by that amount directly attributable to use by
the buyer prior to the time the buyer first delivered the vehicle to the manufacturer or
distributor, or its authorized service and repair facility for correction of the problem that
gave rise to the nonconformity. The amount directly attributable to use by the buyer shall
be determined by multiplying the actual price of the new motor vehicle paid or payable
by the buyer, including any charges for transportation and manufacturer-installed options,
by a fraction having as its denominator 120,000 and having as its numerator the number
of miles traveled by the new motor vehicle prior to the time the buyer first delivered the
vehicle to the manufacturer or distributor, or its authorized service and repair facility for
correction of the problem that gave rise to the nonconformity. Nothing in this paragraph
shall in any way limit the rights or remedies available to the buyer under any other law.”
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Nevertheless, we conclude that subdivision (d)(2) of section 1793.2, like subdivision (d)(1), was
not meant to be read independently of the other subdivisions and likewise is limited to new motor
vehicles sold in this state. A “new motor vehicle” is just one type of “consumer goods.” The
statute treats the special provisions applicable to new motor vehicles in subdivision (d)(2) as an
exception to the general provision applicable to all consumer goods in subdivision (d)(1). The
latter subdivision states that a manufacturer who cannot repair a consumer good to comply with
express warranties must *491  replace it or make restitution, “except as provided in paragraph
(2).” Subdivision (d)(2) provides the same remedies for new motor vehicles, except that the buyer
has the option of selecting restitution instead of replacement and the statute provides additional
specifications for both the refund and restitution remedies. (See § 1793.2, subd. (d)(2)(A)-(C).)


Although the Act treats motor vehicles differently from other types of consumer goods in several
ways, we find no indication that the Legislature intended to treat motor vehicles differently with
respect to the limitation on the Act's coverage to goods sold in California. As noted above, special
provisions governing motor vehicles were added to the Act, beginning with the adoption of the
lemon law in 1982. (Stats.1982, ch. 388, § 1, p. 1720.) That law added new provisions to section
1793.2 specifying the circumstances under which a presumption would arise that a reasonable
number of attempts have been made to conform a new vehicle to the express warranties, and
also provided for a third party dispute resolution process to resolve disputes between buyers
and manufacturers. 10  Under the lemon law as originally adopted in 1982, there was no special
provision establishing a manufacturer's duty to refund or replace a nonconforming motor vehicle;
rather, that duty was established by then subdivision (d), the general duty to refund or replace
nonconforming consumer goods. Thus, all consumer goods, including motor vehicles, came under
then subdivision (d), which, under the above analysis, encompassed only goods sold in this state.


10 As originally adopted, these provisions were added to subdivision (e) of section 1793. The
substance of that subdivision later was moved to section 1793.22, which now is identified
as the Tanner Consumer Protection Act. (§ 1793.22, subd. (a); Stats.1992, ch. 1232, § 6, p.
5788.)


The substance of current subdivision (d)(2) was adopted in 1987. The 1987 amendments
to subdivision (d) added special provisions that delineate the remedy to be provided if the
manufacturer cannot repair a new motor vehicle. Subdivision (d) was renumbered as (d)(1),
without changing its substance, and subdivision (d)(2) was added. Subdivision (d)(2) tracks the
general refund-or-replace provision of (d)(1) but contains additional specifications that apply when
a new motor vehicle is involved. The buyer has the option of selecting reimbursement instead
of replacement. (§ 1793.2, subd.(d)(2).) If replacement is selected, the replacement vehicle must
be substantially identical to the one replaced, and the manufacturer is required ***831  to pay
specified incidental damages. (§ 1793.2, subd.(d)(2)(A).) If restitution is selected, the amount is to
be calculated as specified by the statute. (§ 1793.2, subd.(d)(2)(B).) Nothing in subdivision (d)(2)
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suggests the Legislature intended to broaden the coverage of the statute to vehicles sold outside
the state.


[5]  *492  Another part of the Act, the notice requirement in section 1793.1, also provides support
for the conclusion we reach. That statute specifies the contents of a notice of rights that must be
included in every “work order or repair invoice” for warranty repairs. The notice must state: “ ‘A
buyer of this product in California has the right to have this product serviced or repaired during
the warranty period.’ ” (§ 1793.1, subd. (a)(2), italics added.) The notice also must describe the
rights provided to buyers under section 1793.2, subdivision (d). The phrase “a buyer of this product
in California” indicates that the Legislature believed those rights applied only to a buyer who
purchased the product in **105  California. The quoted language in section 1793.1 was adopted in
1982, before the 1987 amendments that added subdivision (d)(2) but after the original adoption of
the general refund-or-replace requirements now contained in subdivision (d)(1). (Stats.1982, ch.
381, § 1, p. 1709.) Although an expression of legislative intent in a later enactment is not binding
upon a court in its construction of an earlier enacted statute, it is a factor that may be considered.
(West Pico Furniture Co. v. Pacific Finance Loans (1970) 2 Cal.3d 594, 610, 86 Cal.Rptr. 793,
469 P.2d 665; Botello v. Shell Oil Co. (1991) 229 Cal.App.3d 1130, 1136, 280 Cal.Rptr. 535)
Furthermore, we may presume that when the Legislature adopted subdivision (d)(2) in 1987, it
was aware of the language in section 1793.1 and understood the scope of the Act to be limited to
products purchased in California. 11


11 In support of their argument that section 1793.2, subdivision (d)(2) applies only to vehicles
sold in California, defendants cite letters from the staff of Senator Song, a co-author of the
Act, stating the Senator's belief that the Act applies only to goods sold in California. Because
our interpretation relies on the language of the Act, we find it unnecessary to consider these
letters. In addition, as we have observed, “the statements of an individual legislator, including
the author of a bill, are generally not considered in construing a statute, as the court's task
is to ascertain the intent of the Legislature as a whole in adopting a piece of legislation.”
(Quintano v. Mercury Casualty Co. (1995) 11 Cal.4th 1049, 1062, 48 Cal.Rptr.2d 1, 906 P.2d
1057; see People v. Farell (2002) 28 Cal.4th 381, 394, 121 Cal.Rptr.2d 603, 48 P.3d 1155; cf.
Gavaldon v. DaimlerChrysler Corp. (2004) 32 Cal.4th 1246, 1257, 13 Cal.Rptr.3d 793, 90
P.3d 752 [noting that letter from staff of the author of a bill to amend the Act, explaining the
purpose of amendments, supported court's interpretation of those amendments, but without
discussing whether letter was brought to the attention of the Legislature].) Defendants have
not provided any evidence that similar views were presented to the Legislature when it acted.
Furthermore, the author's opinions, as stated in these letters, were expressed in response to
particular questions and do not address the specific issue that is before us in the present case.
We note, however, that neither party has brought to our attention anything in the legislative
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history of the Act or the lemon law that is inconsistent with our interpretation of section
1793.2, subdivision (d)(2).


If the refund-or-replace provisions of the Act were applicable to goods purchased outside of the
state, uncertainties would be created as to the precise reach of the law. In the present case, plaintiffs
are California residents and all of the repair attempts took place in California. Section 1793.2 is not
limited to California residents, however. And although the statute requires the buyer to deliver the
nonconforming goods to “the manufacturer's service and repair *493  facilities within this state,”
it does not ***832  explicitly require that all of the “reasonable number” of repair attempts be
made within this state. (§ 1793.2, subds.(c) and (d)(2).) Could a nonresident sue under the Act if
he or she brought a vehicle to California for a single repair attempt after unsuccessful attempts to
repair in the state of sale? If the statute were interpreted to apply to vehicles purchased outside of
the state, its provisions would not provide an answer. 12  The circumstance that the Act does not
contain any provision that would clarify its territorial scope if it were applied to goods sold outside
the state is another factor that supports our conclusion that the Legislature contemplated that the
Act would apply only if the goods were purchased in California.


12 Some states whose lemon laws are not limited to vehicles sold in the state have addressed
such problems by requiring that the vehicle be licensed or registered in the state. (See Alaska
Stat. § 28.10 [applies to vehicles registered in the state]; Ark.Code Ann. § 4–90–403(11)
[applies to vehicles licensed or purchased in the state]; Del.Code Ann., tit. 6, § 5001(5)
[defines an automobile to include any vehicle sold or registered in the state]; D.C. Stat. §
50–501(9) [applies to vehicles sold or registered in the District of Columbia]; Fla. Stat. Ann.
§ 681.102(15) [applies to vehicles sold in the state]; Ga.Code Ann. § 10–1–782(11) [applies
to vehicles sold or registered in the state]; Idaho Code § 48–901(7) [applies to any motor
vehicle sold or licensed in the state]; Kan. Stat. Ann. § 50–645(a)(2) [applies to vehicles sold
or registered in the state]; N.J. Laws § 56:12–30 [applies to vehicles purchased or registered
in the state]; N.Y. Gen.Bus.L. § 198–a, subds. (a)(1) and (b)(2) [applies to any vehicle sold
or registered in the state]; Okla. Stat. tit. 15, § 901(A)(2) [applies to vehicles registered in the
state]; Or.Rev.Stat. § 646.315(2) [applies to vehicles sold in the state]; 73 Pa.Cons.Stat.Ann.
§ 1952 [applies to motor vehicles purchased and registered in the state]; Vt. Stat. Ann., tit.
9, § 4171(9) [applies to vehicles purchased or registered in the state]; Wyo. Stat. Ann. § 40–
17–101(a)(ii) [applies to vehicles sold or registered in the state].)


[6]  In reaching a contrary conclusion, the Court of Appeal in the present case relied **106  upon
the absence of any express language in section 1793.2, subdivision (d) limiting the subdivision to
goods sold in this state, concluding that the subdivision should be interpreted broadly in light of the
remedial purposes of the Act. We agree that the Act is a remedial measure whose terms properly
should be interpreted broadly to effectuate its purposes. (See, e.g., National R.V., Inc. v. Foreman
(1995) 34 Cal.App.4th 1072, 1080, 40 Cal.Rptr.2d 672; Music Acceptance Corp. v. Lofing (1995)
32 Cal.App.4th 610, 619, 39 Cal.Rptr.2d 159; Kwan v. Mercedes–Benz of N. America, Inc., supra,
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23 Cal.App.4th 174, 184, 28 Cal.Rptr.2d 371.) Nevertheless, we must interpret the language of the
statute as it has been written, not as it might have been drafted had the Legislature contemplated
and chosen to address, the specific concerns of California buyers who purchased their vehicle in
another state. As we have explained, the structure and language of the existing statutory provisions
indicate that the Legislature intended the Act to apply only to vehicles sold in California.


*494  III.


For the reasons stated above, the decision of the Court of Appeal is reversed.


WE CONCUR: KENNARD, BAXTER, WERDEGAR, CHIN, and MORENO, JJ.


All Citations


36 Cal.4th 478, 115 P.3d 98, 30 Cal.Rptr.3d 823, 05 Cal. Daily Op. Serv. 6264, 2005 Daily Journal
D.A.R. 8551


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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238 Cal.App.4th 905
Court of Appeal, Fourth District, Division 1, California.


Greg DAGHER, Plaintiff and Appellant,
v.


FORD MOTOR COMPANY, Defendant and Respondent.


D065963
|


Filed July 17, 2015


Synopsis
Background: Purchaser of used vehicle under private sale brought action against manufacturer for
violations of the Song-Beverly Consumer Warranty Act following unsuccessful repairs to vehicle's
engine under express transferable warranty. The Superior Court, San Diego County, No. 37–2013–
00046812–CU–BC–CTL, Joel M. Pressman, J., granted summary judgment for manufacturer and
denied purchaser's motion to amend to assert lemon law cause of action under federal Magnuson-
Moss Warranty Act. Purchaser appealed.


Holdings: The Court of Appeal, Huffman, Acting P.J., held that:


[1] purchaser was not a retail buyer from a retail seller of a new consumer good under the Song-
Beverly Act;


[2] transfer of express warranty rights did not also transfer seller's right to sue manufacturer under
the Song–Beverly Act; and


[3] purchaser had right to add claims for violation of express warranty and the federal Magnuson-
Moss Warranty Act.


Affirmed in part and reversed in part with directions.


Procedural Posture(s): On Appeal; Motion for Summary Judgment; Motion to Amend the
Complaint.
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West Headnotes (16)


[1] Antitrust and Trade Regulation Warranties and Service Contracts
The Song–Beverly Consumer Warranty Act is manifestly a remedial measure, intended
for the protection of the consumer; it should be given a construction calculated to bring
its benefits into action. Cal. Civ. Code § 1790 et seq.


[2] Antitrust and Trade Regulation Warranties and Service Contracts
Definitions in the Song–Beverly Consumer Warranty Act serve as a mechanism for
identifying those parties entitled to its protections. Cal. Civ. Code § 1790 et seq.


1 Cases that cite this headnote


[3] Action Persons entitled to sue
The prerequisites for standing to assert statutorily-based causes of action are determined
from the statutory language, as well as the underlying legislative intent and the purpose
of the statute.


2 Cases that cite this headnote


[4] Appeal and Error Statutory or legislative law
Whether statutory criteria have been met on undisputed facts is a question of law, subject
to de novo review on appeal; this would include the statutory predicates for an award.


3 Cases that cite this headnote


[5] Antitrust and Trade Regulation Issues, proof, and variance
It is the plaintiff's burden of pleading and proving that the Song–Beverly Consumer
Warranty Act applies to his or her claims. Cal. Civ. Code § 1790 et seq.


3 Cases that cite this headnote


[6] Antitrust and Trade Regulation Warranties and Service Contracts
For a plaintiff to prevail under the Song–Beverly Consumer Warranty Act, a multi-part
inquiry is required, asking first, whether the purchase was one of “consumer goods” at
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all, second, whether the purchaser was a “buyer” or “retail buyer,” and third, whether the
plaintiff purchased goods from a statutory “retail seller.” Cal. Civ. Code § 1791(a),(b),(l).


5 Cases that cite this headnote


[7] Antitrust and Trade Regulation Warranties and Service Contracts
Although the Song–Beverly Consumer Warranty Act should generally be construed in
a manner that will bring its benefits into action, the courts must initially consider the
structure and language of the existing statutory provisions. Cal. Civ. Code § 1790 et seq.


[8] Antitrust and Trade Regulation Warranties and Service Contracts
As a matter of policy, interpretations of the Song–Beverly Consumer Warranty Act that
would significantly vitiate a manufacturer's incentive to comply with the Act should be
avoided. Cal. Civ. Code § 1790 et seq.


1 Cases that cite this headnote


[9] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Where the seller is a retail seller engaged in the business of vehicle selling, the Song–
Beverly Consumer Warranty Act contemplates coverage; however, where the sellers are
private parties who are not routinely engaged in such a “retail” business, the fact that a
plaintiff bought a vehicle with its remaining written warranty rights is not alone dispositive
under the Act. Cal. Civ. Code §§ 1791(l), 1793.22(e)(2); Cal. Code Regs. tit. 16, §
3396.1(g).


2 Cases that cite this headnote


[10] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Purchaser of used vehicle in private sale was not a retail buyer from a retail seller of a
new consumer good, and thus lacked standing to bring action against manufacturer for
violations of the Song–Beverly Consumer Warranty Act. Cal. Civ. Code §§ 1791(a),(l),
1795.5; Cal. Code Regs. tit. 16, § 3396.1(g).


1 Cases that cite this headnote


[11] Assignments Founded on statute
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Transfer of express warranty rights to purchaser of used vehicle in private party transaction
did not also transfer seller's right to sue manufacturer under the Song–Beverly Consumer
Warranty Act; as the Act created more and different statutory rights than the express
warranty contractual transfer could have conferred, purchasers had to individually qualify
under the Act's definitions of buyer and seller and consumer goods to assert those
additional enforcement remedies. Cal. Civ. Code § 1790 et seq.


11 Cases that cite this headnote


[12] Assignments Rights of Action
Some restrictions exist on a plaintiff's attempt to assign away rights to recover certain
types of damages, and in such a case, any potential rights to recover damages for emotional
distress or punitive damages are not assignable; however, the remainder of any such cause
of action would remain assignable, if it were seeking other relief or remedies that are
transferable.


[13] Assignments Rights of Action
Even though assignability of a claim is the rule, highly personalized rights of recovery
are not assignable.


[14] Antitrust and Trade Regulation Exclusive and Concurrent Remedies or Laws
Song–Beverly Consumer Warranty Act was meant to supplement, not supersede, the
provisions of the Commercial Code. Cal. Civ. Code § 1790.3.


4 Cases that cite this headnote


[15] Sales Express Warranties
Sales Difference from value as warranted
An “express warranty” is a contractual promise from the seller that the goods conform to
the promise; if they do not, the buyer is entitled to recover the difference between the value
of the goods accepted by the buyer and the value of the goods had they been as warranted.


6 Cases that cite this headnote


[16] Pleading Actions on contract or for breach thereof
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Purchaser of used vehicle in private party sale had right to amend Song–Beverly Consumer
Warranty Act complaint against manufacturer to add claims for violation of express
warranty and the federal Magnuson-Moss Warranty Act; while Song-Beverly Act did not
apply to purchaser, both purchaser and manufacturer acknowledged that some express
warranty claims were viable, and manufacturer was not meaningfully prejudiced by
purchaser's delay in moving to amend complaint. Federal Trade Commission Improvement
Act § 101, 15 U.S.C.A. § 2301; Cal. Civ. Code § 1790 et seq.


18 Cases that cite this headnote


**263  APPEAL from a judgment of the Superior Court of San Diego County, Joel M. Pressman,
Judge. Affirmed in part and reversed in part with directions. (Super. Ct. No. 37–2013–00046812–
CU–BC–CTL)


Attorneys and Law Firms


Rosner, Barry & Babbitt, San Diego, Hallen D. Rosner, Arlyn L. Escalante; and Susan A. Yeck,
for Plaintiff and Appellant.


Wilson Turner Kosmo, San Diego, Vickie E. Turner, Robert A. Shields, Robert K. Dixon; Dykema
Gossett, John M. Thomas and Tamara A. Bush, for Defendant and Respondent.


Opinion


HUFFMAN, Acting P.J.


*910  Plaintiff and appellant Greg Dagher (Plaintiff) sued defendant and respondent Ford Motor
Company (Ford), alleging violations of the Song–Beverly Consumer Warranty Act (the Act).
(Civ.Code, § 1790 et seq.; all further statutory references are to this code unless noted.) In
2009, Plaintiff bought a used Ford 2006 vehicle in a private sale, then determined its engine
needed substantial repairs. He obtained them by using *911  Ford's transferable, unexpired express
warranty that the private party sellers had originally been issued upon their purchase of the vehicle,
new, from a Ford dealer. Plaintiff contends the warranty repairs attempted by the dealer were
unsuccessful and he is entitled to the statutory remedies in the Act, the same as the original
purchasers could have sought, including restitution, damages, and civil penalties. (§ 1793.2 [refund
or replacement].) 1  Based on the remedial purposes of the Act, Plaintiff contends that this statutory
right of action was transferred to him, along with ownership of the vehicle and its express
warranty. (Com.Code, § 2313; Jensen, supra, 35 Cal.App.4th 112, 121–126, 41 Cal.Rptr.2d 295
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[Act contains protections and remedies for certain subsequent purchasers of new vehicles from
dealers].)


1 Amendments to the Act in 1982 applied its “repair or replace” (or refund) provisions to “new
motor vehicles” bought for personal use. (Jensen v. BMW of North America, Inc. (1995) 35
Cal.App.4th 112, 121–123, 41 Cal.Rptr.2d 295 (Jensen ) [portions of Act are known as the
“Lemon Law”; also discussing additional amendments to definitions; see fn. 2, post ].)


In opposition, Ford sought summary judgment on the ground it had not failed to comply with any
obligation owed to Plaintiff under the Act, because the available statutory remedies are restricted
to aggrieved buyers of “consumer goods,” chiefly new ones that are covered by express warranties.
(Code Civ. Proc., § 437c.) This was a used vehicle that was not sold to Plaintiff by a dealer, and even
though the express warranty was transferable, Ford contended that Plaintiff lacked **264  standing
to sue for additional statutory remedies under the Act. (Martinez v. Kia Motors America, Inc. (2011)
193 Cal.App.4th 187, 190–191, 122 Cal.Rptr.3d 497 (Martinez ) [plaintiff who purchased vehicle
from dealership, which repossessed it, still qualified to seek the Act's remedies even though she
did not continue to own vehicle].) In arguing it is entitled to judgment as a matter of law, based on
lack of coverage by the Act's provisions, Ford mainly relies on its definitions of terms in section
1791, subdivisions (b) (“buyer” of consumer goods), and (l) (“retail seller” engaged in the business
of selling or leasing consumer goods to retail buyers). (See pt. III, post.)


Along with opposing the summary judgment motion, Plaintiff filed a motion to amend the
complaint to assert a new cause of action on the same facts, for breach of express warranty under
the federal “lemon law,” the Magnuson–Moss Warranty Act. (15 U.S.C. § 2301 et seq. (Magnuson–
Moss); Code Civ. Proc., § 473.) The trial court granted summary judgment and denied leave to
file an amended complaint.


On appeal, Plaintiff argues the trial court erred because (1) even though the sellers were private
parties, he qualifies as a buyer in a “retail” context within section 1791, the definitional section of
the Act, due to his transferred express *912  warranty rights; (2) when the sellers transferred to
him the express warranty provisions, they also effectively assigned their rights or standing to sue
Ford under the Act, for its additional remedies such as implied warranties; (3) the ruling against
him “produced an absurd result that goes against the very nature of the Song–Beverly Act, a
consumer protection statute”; (4) even if he lacks statutory qualifications under the Act, the trial
court should have allowed him leave to amend the complaint to pursue a more limited federal
consumer protection remedy under Magnuson–Moss (express warranty), on the same set of facts.


We reject Plaintiff's interpretations of the Act that would have allowed him standing to sue under
it, and we affirm the summary judgment order. Finding that the trial court did not properly
exercise its discretion on the amendment issue, we reverse that order and the resulting judgment,
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with directions to the trial court to allow further proceedings on amendment of the complaint as
proposed.


FACTUAL AND PROCEDURAL BACKGROUND


In 2009, Plaintiff purchased a used 2006 Ford F–350 truck from Ramon and Sandra Audelo. They
had bought it new from a dealer and sold it to Plaintiff when it had over 12,500 miles on it and
there were two years left on its five-year express manufacturer's warranty. Plaintiff's declaration
states that in deciding to make his purchase, he relied on the remaining warranty coverage and the
statement in the warranty booklet that it was transferable.


Plaintiff had trouble with the truck's engine and took it for numerous warranty repairs at Ford
dealers, but he was never satisfied with the results. In 2013, he brought this action against Ford
in a single cause of action under the Act, seeking restitution, damages and civil penalties. Among
other relief, he sought enforcement of his demand for a refund or replacement of the truck, which
Ford had denied to him. The complaint alleges that the used vehicle is a “consumer good” and he
is a purchaser of it within the meaning of the Act. (§ 1791, subds.(a), (b).) 2


2 The Act's basic definition of “consumer goods” is “any new product or part thereof that is
used, bought, or leased for use primarily for personal, family, or household purposes, except
for clothing and consumables.” (§ 1791, subd. (a).) Amendments to sections 1793.2 and
1793.22 have addressed the definition of a new motor vehicle more specifically. (See pt.
III.B, post.)


**265  Ford answered the complaint and brought a summary judgment motion on the ground that
Plaintiff could not demonstrate that he is a buyer within the meaning of the Act, because the private
sellers, who had bought the vehicle new, were not engaged in the business of selling vehicles at
retail to him. (§ 1791, subds.(b), (l).)


*913  Plaintiff timely filed his opposition to the motion, and a week later, filed a motion for
leave to amend the complaint, to plead an additional cause of action under Magnuson–Moss.
In his opposition, Plaintiff relied on Jensen, supra, 35 Cal.App.4th 112, 41 Cal.Rptr.2d 295, for
the proposition that express warranties are fully enforceable by a “subsequent purchaser” for the
effective duration of their coverage, and the statutory right to enforce the warranties under the Act
had, as a matter of law, been transferred or assigned to him. (Id. at pp. 126–127, 41 Cal.Rptr.2d
295.) Plaintiff provided an excerpt from the warranty guide he received with the vehicle, notifying
consumers that “[i]f you bought a previously owned 2006–model vehicle, you are eligible for any
remaining warranty coverages.”
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Plaintiff argues he should qualify as an assignee of the rights of the original purchasers under the
Act, because his right of action under the Act is based on the express warranty and it thus arises
out of Ford's legal obligations. (Com.Code, § 2313, subd. (1)(a), (b).) In an abundance of caution,
Plaintiff sought leave to amend to plead the identical claims with reference to Magnuson–Moss,
and he was attempting to consolidate the hearing on the two motions.


In reply to the opposition, Ford argued that the language and history of the Act clearly apply
to “retail” sales, not private sales. (Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 749, 135
Cal.Rptr.2d 433 (Atkinson ) [a plaintiff suing under § 1794, subd. (a) of the Act must be a “buyer of
consumer goods”].) Under section 1791, subdivision (b), a “ ‘buyer’ ” or “ ‘retail buyer’ ” is “any
individual who buys consumer goods from a person engaged in the business of manufacturing,
distributing, or selling consumer goods at retail.” (Ibid.) The Act defines “ ‘retail seller,’ ” “
‘seller,’ ” or “ ‘retailer’ ” as “any individual, partnership, corporation, association, or other legal
relationship that engages in the business of selling or leasing consumer goods to retail buyers.” (§
1791, subd. (1).) Ford requested judicial notice of legislative history material that showed, in a
letter to the Governor from the bill's sponsor, the statement of intent, “Non-retail sales of consumer
goods, retail sales of non-consumer goods, and all non-retail commercial transactions will continue
to be regulated by the Commercial Code and would not be affected by [the bill].”


Ford relied on Martinez to argue that a claim under the Act need not be based on ownership.
The plaintiff in Martinez had lost her ownership and possession of a defective vehicle that she
had purchased from a dealer, when it was repossessed, but the court held that statutory remedies
under the Act were still available to her, since she had presented the vehicle for repairs in a timely
manner. (Martinez, supra, 193 Cal.App.4th at p. 192, 122 Cal.Rptr.3d 497.) Ford further argued
that it was essential to coverage under the Act that a California dealer *914  or distributor, not
a private party, had sold the truck to Plaintiff. ( **266  Cummins, Inc. v. Superior Court (2005)
36 Cal.4th 478, 493, 30 Cal.Rptr.3d 823, 115 P.3d 98 (Cummins ) [no standing under the Act
for a purchaser buying vehicle outside of California].) Ford argued that standing to sue under
the Act should not be conflated with the transferability of the express warranty provisions, and
opined that the latter provisions could supply Plaintiff with an adequate contractual remedy under
Commercial Code section 2313. Additionally, Ford opposed the motion to amend as untimely and
legally unsupported.


In its ruling, the trial court considered the pending motion to amend, and denied it without prejudice
to Plaintiff filing a new action. In granting summary judgment, the court reasoned that since the
sale was admittedly a private sale between citizens, Plaintiff did not qualify as a buyer under
section 1791, subdivision (b), as he had not purchased from “a person engaged in the business of
manufacturing, distributing, or selling consumer goods at retail.” The court noted that the statute
was unambiguous, there was no opposite conclusion to be reached about the circumstances of the
sale, and Plaintiff lacked standing as a matter of law. This appeal followed.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2313&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_9f800000f2221

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003419382&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_749&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_749

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003419382&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_749&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_749

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003419382&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003419382&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024696073&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024696073&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024696073&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_192&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_192

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006959723&pubNum=0004040&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4040_493&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_493

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006959723&pubNum=0004040&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4040_493&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_493

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006959723&pubNum=0004040&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2313&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Dagher v. Ford Motor Co., 238 Cal.App.4th 905 (2015)
190 Cal.Rptr.3d 261, 15 Cal. Daily Op. Serv. 7822, 2015 Daily Journal D.A.R. 8249


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 9


DISCUSSION


We first address the summary judgment issues, then turn to the question of whether the proposed
amendment to the complaint should have been allowed.


I


SUMMARY JUDGMENT STANDARDS


A party moving for summary judgment bears an overall burden of persuasion that there is no triable
issue of material fact and it is entitled to judgment as a matter of law. (Aguilar v. Atlantic Richfield
Co. (2001) 25 Cal.4th 826, 845, 107 Cal.Rptr.2d 841, 24 P.3d 493.) The facts in this case are
essentially undisputed, raising questions of law requiring statutory interpretation. Such questions
of statutory construction are reviewed de novo. (Atkinson, supra, 109 Cal.App.4th 739, 749–750,
135 Cal.Rptr.2d 433; Martinez, supra, 193 Cal.App.4th 187, 192–193, 122 Cal.Rptr.3d 497.)


As the moving defendant, Ford had the burden of showing that “ ‘one or more elements of the
‘cause of action’ in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto.’
” (Aguilar, supra, 25 Cal.4th at p. 850, 107 Cal.Rptr.2d 841, 24 P.3d 493; Code Civ. Proc., § 437c,
subd. (p)(2).) Once the moving defendant meets its initial burden of production, the plaintiff has
the burden to present *915  evidence showing the existence of a triable issue of one or more
material facts. (Aguilar, supra, at p. 850, 107 Cal.Rptr.2d 841, 24 P.3d 493; Code Civ. Proc., §
437c, subd. (p)(2).)


With this procedural structure in mind, we reevaluate the legal significance and effect of the parties'
arguments and evidence. (Martinez, supra, 193 Cal.App.4th at p. 192, 122 Cal.Rptr.3d 497.)


II


AVAILABILITY OF RELIEF UNDER THE ACT; STATUTORY INTERPRETATION


As a policy matter, Plaintiff contends he should qualify to sue under the Act as “any buyer”
of “consumer goods” who is “damaged by a [seller's or manufacturer's] failure to comply with
any obligation under this chapter or under an implied or express warranty ....” (§ 1794, subd.
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(a).) He argues, “Excluding an entire class of consumers from benefitting from a consumer
protection statute is an absurd interpretation of the statute. The issue of subsequent purchasers
is not addressed in **267  the statute, nor has it been addressed by the appellate courts.” Thus,
he claims the transferred express warranty, with over two years left on it, automatically qualified
him as a “subsequent purchaser” plaintiff having standing to sue under the Act. (Jensen, supra, 35
Cal.App.4th at p. 126, 41 Cal.Rptr.2d 295.) We examine these arguments in light of the definitions
provided within the Act, interpretive case law, and the rules regarding assignability of choses in
action, including this statutorily based one. 3


3 A chose or thing in action is “a right to recover money or other personal property by a judicial
proceeding,” and it may be transferable. (§§ 953, 954.)


A. Statutory Construction Rules


[1] “The Act ‘is manifestly a remedial measure, intended for the protection of the consumer; it
should be given a construction calculated to bring its benefits into action.’ ” (Murillo v. Fleetwood
Enterprises, Inc. (1998) 17 Cal.4th 985, 990, 73 Cal.Rptr.2d 682, 953 P.2d 858 (Murillo ).) In
construing statutes, the courts read their provisions in context, seeking to ascertain the intent
of the Legislature and effectuate the purpose of the law. (Cummins, supra, 36 Cal.4th at p.
487, 30 Cal.Rptr.3d 823, 115 P.3d 98; Martinez, supra, 193 Cal.App.4th 187, 192–193, 122
Cal.Rptr.3d 497.) “ ‘We must look to the statute's words and give them “their usual and ordinary
meaning.” [Citation.] “The statute's plain meaning controls the court's interpretation unless its
words are ambiguous.” [Citations.] “If the statutory language permits more than one reasonable
interpretation, courts may consider other aids, such as the statute's purpose, legislative history, and
*916  public policy.” [Citation.]’ [Citation.] We may not change the scope of a statute ‘by reading
into it language it does not contain or by reading out of it language it does. We may not rewrite
the statute to conform to an assumed intention that does not appear in its language.’ ” (Ibid.)


[2] As described in Cummins, supra, 36 Cal.4th 478 at pages 484 to 486, 30 Cal.Rptr.3d 823, 115
P.3d 98, the purpose of the Act was to address difficulties faced by some consumers in enforcing
express warranties, by the creation of additional remedies, the “ ‘refund-or-replace’ ” provisions
and implied warranties, for cases in which a purchaser's goods cannot be repaired to meet express
warranty standards after a “ ‘reasonable number of attempts.’ ” (§ 1793.2, subd. (d)(1), (2).) 4  The
definitions in the Act serve as a mechanism for identifying those parties entitled to its protections.
(Park City Services, Inc., supra, 144 Cal.App.4th 295, 308–309, 50 Cal.Rptr.3d 373 [Act is not
applicable to a vehicle used for business purposes, if the business has no motor vehicles registered
in California].) 5
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4 A portion of the Act entitled the Tanner Consumer Protection Act (§ 1793.22) was enacted
in 1992 (the Tanner Act), providing additional remedies for consumers who have warranty
problems with new motor vehicles. (Park City Services, Inc. v. Ford Motor Co. (2006) 144
Cal.App.4th 295, 305, 50 Cal.Rptr.3d 373 (Park City Services ).) Since 2000, the Act's
operative definition of “new motor vehicle” has been located in the Tanner Act, section
1793.22, subdivision (e)(2), and the definition also applies more generally to the Act's refund
or replacement remedy in section 1793.2, subdivision (d). In this context, we need not discuss
the Tanner Act portion of the Act separately. Section 1793.22 sets up a presumption about
a “reasonable number of attempts” needed to repair a new vehicle and provides procedures
for dispute resolution if repairs fail.


5 The pro-consumer remedies in the Act are in addition to those available under the
Commercial Code. (§ 1790.3; see Martinez, supra, 193 Cal.App.4th 187, 192–195, 122
Cal.Rptr.3d 497.) Additional remedies are also available under the Unfair Practices Act,
Business and Professions Code section 17000 et seq. (§ 1790.4.)


**268  [3] “The prerequisites for standing to assert statutorily-based causes of action are
determined from the statutory language, as well as the underlying legislative intent and the
purpose of the statute.” (Boorstein v. CBS Interactive, Inc. (2013) 222 Cal.App.4th 456, 466, 165
Cal.Rptr.3d 669; 3 Witkin, Cal. Procedure (5th ed. 2008) Actions, §§ 21–23, pp. 84–88; id. (2015
supp.) pp. 5–6.)


[4] Whether statutory criteria have been met on undisputed facts is a question of law, subject to
de novo review on appeal. (Rudd v. California Casualty Gen. Ins. Co. (1990) 219 Cal.App.3d
948, 951–952, 268 Cal.Rptr. 624; Walker v. Countrywide Home Loans, Inc. (2002) 98 Cal.App.4th
1158, 1169, 121 Cal.Rptr.2d 79; People ex rel. Lockyer v. Shamrock Foods Co. (2000) 24 Cal.4th
415, 432, 101 Cal.Rptr.2d 200, 11 P.3d 956.) This would include the statutory predicates for
an award. (See Carver v. Chevron, Inc. (2002) 97 Cal.App.4th 132, 142, 118 Cal.Rptr.2d 569
[distinguishing between *917  issues of law on statutory attorney fee entitlement and discretionary
determinations]; Governing Board v. Mann (1977) 18 Cal.3d 819, 829, 135 Cal.Rptr. 526, 558
P.2d 1 [“ ‘statutory remedies are pursued with full realization that the legislature may abolish the
right to recover at any time.’ ”].)


B. Statutory Definitions


[5]  [6] It is the plaintiff's burden of pleading and proving that the Act applies to his or her claims.
(Park City Services, supra, 144 Cal.App.4th 295, 309, 50 Cal.Rptr.3d 373.) For a plaintiff to
prevail under the Act, a multi-part inquiry is required. (Atkinson, supra, 109 Cal.App.4th 739,
749–751, 135 Cal.Rptr.2d 433.) First, under section 1791, subdivision (a), 6  was the purchase one



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010529635&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_305&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_305

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010529635&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_305&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_305

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010529635&pubNum=0007047&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024696073&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_192&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_192

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024696073&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_192&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_192

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17000&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032345484&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_466&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_466

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032345484&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_466&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_466

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289836242&pubNum=0155565&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289836245&pubNum=0155565&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990066715&pubNum=0000226&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_226_951&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_951

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990066715&pubNum=0000226&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_226_951&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_951

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002337621&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_1169&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1169

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002337621&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_1169&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1169

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000597341&pubNum=0004040&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4040_432&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_432

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000597341&pubNum=0004040&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4040_432&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_432

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002210538&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_142&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_142

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977111015&pubNum=0000233&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_233_829&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_829

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977111015&pubNum=0000233&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_233_829&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_829

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010529635&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_309&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_309

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003419382&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_749&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_749

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003419382&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_749&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_749





Dagher v. Ford Motor Co., 238 Cal.App.4th 905 (2015)
190 Cal.Rptr.3d 261, 15 Cal. Daily Op. Serv. 7822, 2015 Daily Journal D.A.R. 8249


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12


of “consumer goods” at all? Second, under section 1791, subdivision (b), was the purchaser a
“buyer” or “retail buyer,” as an individual “who buys consumer goods from a person engaged
in the business of manufacturing, distributing or selling consumer goods at retail[?] ” (§ 1791,
subd. (b); italics added.) 7  Third, did the plaintiff purchase goods from a statutory “retail seller,”
a person that “engages in the business of selling or leasing consumer goods to retail buyers[?]”
(§ 1791, subd. (l); italics added.) 8


6 For purposes of the Act, both its original definitions of “consumer goods,” in section 1791,
subdivision (a), and the amended “new motor vehicle” definitions in the Tanner Act (§
1793.22) are relevant. As already noted, Plaintiff mainly relies on the generic definition of
“consumer goods” in section 1791, subdivision (a): “[A]ny new product or part thereof that
is used, bought, or leased for use primarily for personal, family, or household purposes,
except for clothing and consumables. ‘Consumer goods’ shall include new and used assistive
devices sold at retail.” We note that if the Legislature had wanted to add used vehicles to
this general definition in section 1791, subdivision (a) (as it did for “new and used assistive
devices sold at retail”), it could have done so. (Also see discussion of § 1795.5 in pt. III.B,
post.)


7 In addition to defining a retail “buyer,” section 1791, subdivision (b) defines the selling
“person” as meaning “any individual, partnership, corporation, limited liability company,
association, or other legal entity that engages in any of these businesses.”


8 Section 1791, subdivision (n) defines “sale” as meaning “either of the following: (1) The
passing of title from the seller to the buyer for a price. (2) A consignment for sale.”


Since the term “retail” appears in section 1791, subdivisions (a), (b) and (l), some further definition
is required. In Atkinson, supra, 109 Cal.App.4th 739, 750, 135 Cal.Rptr.2d 433, the court referred
to Black's Law Dictionary's “retail” entry, “ ‘[t]he **269  sale of goods or commodities to ultimate
consumers, as opposed to the sale for further distribution or processing.’ ” (Black's Law Dictionary
(7th ed. 1999) at p. 1317.) “Furthermore, Merriam–Webster's Collegiate Dictionary (10th ed.
1999) at page 999 defines retail as ‘to sell in small quantities directly to the ultimate consumer.’
” (Atkinson, supra, at p. 750, 135 Cal.Rptr.2d 433 [no updates necessary on these definitions].)
Plaintiff is simply arguing he is an ultimate or end-use consumer, so he must qualify as a “retail”
buyer of a single used truck (as opposed to a wholesale buyer of many trucks). *918  However,
the Act acknowledges there are different ways to be a buyer, of different types of goods, and from
whom. Unless the seller is a retail seller within the meaning of the Act, Plaintiff was not a buyer
under the Act. (Id. at pp. 749–751, 135 Cal.Rptr.2d 433.) And unless new consumer goods were
bought, the Act does not protect a consumer. (§ 1791, subd. (a) [except for used assistive devices];
also see § 1795.5 [limited protections for used goods in a sale in which an express warranty is
given]; pt. III.B, post.)
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Case law under the Act examines its language and applies its definitions, turning to legislative
intent where necessary to choose an interpretation, where the plain language can be interpreted in
more than one way. In Park City Services, supra, 144 Cal.App.4th 295, 306–307, 50 Cal.Rptr.3d
373, the court observed that the Act contains some statutory provisions that are ambiguous,
and that in some of its drafting efforts for the Act, the Legislature “was not necessarily writing
with its sharpest pen.” There, it was deemed appropriate to look to legislative history for further
interpretive guidance. (Ibid.)


An equally important governing principle of statutory construction requires us to read the statutory
provisions in context and in consideration of the entire Act. (Cummins, supra, 36 Cal.4th at p.
487, 30 Cal.Rptr.3d 823, 115 P.3d 98.) Because of the overlapping language in section 1791,
subdivisions (a), (b), and (l), we cannot read the definition of a buyer without also considering the
definition of a seller, and the “consumer goods” sold must also fit into a statutory category, in order
for any coverage by the Act to exist. Since the cases interpreting the Act arise in many different
configurations of goods, buyers, and sellers, their holdings must be analyzed individually.


It is well established that “[l]anguage used in any opinion is of course to be understood in the light
of the facts and the issue then before the court, and an opinion is not authority for a proposition
not therein considered.” (Ginns v. Savage (1964) 61 Cal.2d 520, 524, fn. 2, 39 Cal.Rptr. 377, 393
P.2d 689 (Ginns ).) We accordingly undertake to analyze each set of definitions with attention to
the transactional facts of each case, about the type of goods sold and the identities of the buyer
and seller. (See Mui Ho v. Toyota Motor Corp. (N.D.Cal.2013) 931 F.Supp.2d 987, 992–993 [for
action under the Act, pleading of breach of implied warranty must include when and from whom
plaintiff purchased the vehicle; court would not assume, without facts, that purchase of vehicle
fell within the Act's definitions; e.g., “retail seller.”].)


*919  III


SCOPE OF COVERAGE OF THE ACT; APPLICATION OF RULES


[7] Although the Act should generally be construed in a manner that will bring its benefits
into action (Murillo, supra, 17 Cal.4th 985, 990, 73 Cal.Rptr.2d 682, 953 P.2d 858), the
courts must initially consider “the structure and language of the existing **270  statutory
provisions.” (Cummins, supra, 36 Cal.4th 478, 493, 30 Cal.Rptr.3d 823, 115 P.3d 98.) “[W]e must
interpret the language of the statute as it has been written, not as it might have been drafted had the
Legislature contemplated and chosen to address, the specific concerns of [other groups].” (Ibid.)
Although these statutory definitions are interdependent, we discuss them separately, to the extent
possible.
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A. “Buyer” Definition, Section 1791, Subdivision (b)


With regard to the “buyer” definition, in Cummins, supra, 36 Cal.4th 478, 493, 30 Cal.Rptr.3d
823, 115 P.3d 98, the court construed the provisions of section 1793.2, subdivision (d)(2) in
context with other sections, and held the Act's special “refund or replace” provisions apply only
to vehicles sold in California, not even to “California buyers who purchased their vehicle in
another state.” (Cummins, supra, at p. 493, 30 Cal.Rptr.3d 823, 115 P.3d 98.) The Act is not all
encompassing for buyer protection.


[8] In Martinez, supra, 193 Cal.App.4th 187, 122 Cal.Rptr.3d 497, a California purchaser from
a dealership, whose new car was repossessed after she became unable to afford additional repairs
during the warranty period, was treated as falling within the Act's definition of a “buyer,” in large
part because the only seller was a dealer that continued to owe her warranty duties under the Act.
The court reasoned, “[N]owhere does the Act provide that the consumer must own or possess the
vehicle at all times in order to avail himself or herself of these remedies. All the Act requires of
the buyer is that the buyer ‘deliver [the] nonconforming goods to the manufacturer's service and
repair facility’ for the purpose of allowing the manufacturer a reasonable number of attempts to
cure the problem. [Citations.] Once this delivery occurs and the manufacturer fails to cure the
problem, the ‘manufacturer shall’ replace the vehicle or reimburse (make restitution to) the buyer.
(§§ 1794, subd. (b); 1793.2, subd. (d)(2).) The Act says nothing about the buyer having to retain the
vehicle after the manufacturer fails to comply with its obligations under its warranty and the Act.
If the Legislature intended to impose such a requirement, it could have easily included language to
that effect. It did not.” (Martinez, supra, at p. 194, 122 Cal.Rptr.3d 497.) As a matter of policy, “
‘Interpretations that would significantly vitiate a manufacturer's incentive to comply with the Act
should be avoided.’ ” (Id. at p. 195, 122 Cal.Rptr.3d 497.)


*920  In Park City Services, supra, 144 Cal.App.4th 295, 306–308, 50 Cal.Rptr.3d 373, the court
interpreted certain amendments to the Tanner Act (§ 1793.22) and the refund or replace provisions
(§ 1793.2, subd. (d)), to identify which parties are entitled to the protection of the Act. Those facts
included a business owner of a vehicle registered elsewhere (Texas). The court noted, “[E]ven
though ‘buyer’ is still defined as an individual purchaser of goods for personal use, it must be
deemed to include some corporate purchasers of new motor vehicles for business use—namely,
those to whom ‘not more than five motor vehicles are registered in this state.’ ” (Park City Services,
supra, at p. 306, 50 Cal.Rptr.3d 373.) The court also applied the definition of “new motor vehicle,”
in section 1793.22, subdivision (e)(2). Its conclusion was that the plaintiff was not entitled to
coverage under the Act, even though the vehicle was “new,” because the business did not have any
vehicles at all that were registered for use in California. (Park City Services, supra, at pp. 308–
309, 50 Cal.Rptr.3d 373.)
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**271  B. “Goods” v. “Vehicle” Definitions: Section 1791, Subdivision (a), etc.


With regard to the basic “goods” definition under section 1791, subdivision (a), the Act has been
amended since its enactment in 1970 to treat motor vehicles somewhat differently from other types
of consumer goods. (Cummins, supra, 36 Cal.4th 478, 491, 30 Cal.Rptr.3d 823, 115 P.3d 98.) In
1982, the Act was amended “to clarify its application to motor vehicles. Among other things, the
following definition of ‘new motor vehicle’ was added” so that the Act applies to: “ ‘[A] new motor
vehicle which is used or bought for use primarily for personal, family, or household purposes....’
” (Park City Services, supra, 144 Cal.App.4th 295, 304, 50 Cal.Rptr.3d 373.)


Since 2000, the operative definition of “new motor vehicle” is found in section 1793.22,
subdivision (e)(2), and its definition of “new motor vehicle” applies to both subdivision (d) of
section 1793.2 (the refund or replacement remedy) and the Tanner Act, section 1793.22. (Park
City Services, supra, 144 Cal.App.4th 295, 305, 50 Cal.Rptr.3d 373.) For each of these statutes,
the Act applies as follows: “[A] ‘new motor vehicle’ means a new motor vehicle that is bought or
used primarily for personal, family, or household purposes. ‘New motor vehicle’ also means a new
motor vehicle with a gross vehicle weight under 10,000 pounds that is bought or used primarily
for business purposes by a person ... to which not more than five motor vehicles are registered in
this state.” (§ 1793.22, subd. (e)(2); see § 1793.2, subd. (d); Park City Services, supra, at p. 306,
50 Cal.Rptr.3d 373.) “New motor vehicle” is further defined as including “a dealer-owned vehicle
and a ‘demonstrator’ or other motor vehicle sold with a manufacturer's new car warranty ....” (§
1793.22, subd. (e)(2); Jensen, supra, 35 Cal.App.4th at p. 123, 41 Cal.Rptr.2d 295.)


*921  The Act treats new motor vehicles somewhat differently from used motor vehicles.
In particular, the Act's definition of consumer goods is qualified by section 1795.5, entitled
“Obligation of distributors or sellers of used goods.” In this section, the Legislature created limited
provisions for an express warranty to be sold and enforced for used goods (or used vehicles):


“Notwithstanding the provisions of subdivision (a) of Section 1791 defining consumer goods
to mean ‘new’ goods, the obligation of a distributor or retail seller of used consumer goods in a
sale in which an express warranty is given shall be the same as that imposed on manufacturers
under this chapter [with some stated exceptions, involving who shall maintain sufficient service
and repair facilities within this state, and the duration of any implied warranties].”


As cursorily noted in Jensen, supra, 35 Cal.App.4th 112, 124, footnote 2, 41 Cal.Rptr.2d 295,
“[d]efective used cars are addressed by a separate section of the Act (§ 1795.5.)” In that case,
the court declined to apply section 1795.5 because the express warranty that was transferred to
Jensen applied against the manufacturer, and the vehicle (a demonstrator) was being defined as
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new. (Id. at pp. 122, 127–128, 41 Cal.Rptr.2d 295; see Gavaldon v. DaimlerChrysler Corp. (2004)
32 Cal.4th 1246, 1257, 1260, 13 Cal.Rptr.3d 793, 90 P.3d 752 (Gavaldon ) [legislative history
of section 1795.5, applicable to “used consumer goods in a sale in which an express warranty is
given,” shows that service contracts are treated differently in the Act from express warranties, for
used car sales; disapproving Reveles v. Toyota by the Bay (1997) 57 Cal.App.4th 1139, 1158, 67
Cal.Rptr.2d 543 (Reveles ) for its statement that the protections of the Act applied **272  to a
used, “as is” vehicle, the same as if an express warranty had also existed].)


Also as noted in Jensen, supra, 35 Cal.App.4th 112, 125, 41 Cal.Rptr.2d 295, the Vehicle Code
definitions of new and used vehicles are not in conflict with the Act's definitions of “goods.” (§
1791, subd. (a).) As shown by the texts of Vehicle Code sections 430 (“new” vehicle is one in new
condition that has never been sold and operated and registered) and 665 (“used” vehicle is one
that has been sold or previously registered or operated), those definitions address different subject
matters. The Vehicle Code focuses on “regulation of vehicle sales, registration, and operation,”
while the Act provides consumer protection through enforcement of express warranties. (Jensen,
supra, 35 Cal.App.4th 112, 125, 41 Cal.Rptr.2d 295.) 9  All in all, the Act's definitions of buyer
and seller are *922  of greater assistance in this context of a used vehicle sale, where the truck
was not the equivalent of a “new” vehicle, as in Jensen, supra, at page 126, 41 Cal.Rptr.2d 295.


9 Section 1791.2, subdivision (a)(1) defines “express warranty” as relevant here (a formal
transferable new car warranty): “A written statement arising out of a sale to the consumer
of a consumer good pursuant to which the manufacturer, distributor, or retailer undertakes
to preserve or maintain the utility or performance of the consumer good or provide
compensation if there is a failure in utility or performance.” This is not a case described in
section 1791.2, subdivision (a)(2), involving a sample or model with promises that the whole
of the goods conforms to such sample or model.


C. “Seller” Definition, Section 1791, Subdivision (l)


With regard to the Act's “seller” definition, the holding in Jensen, supra, 35 Cal.App.4th 112,
41 Cal.Rptr.2d 295, hinged upon the circumstance that the subject vehicle had been leased to
the plaintiff by the dealer, while it retained a balance on the manufacturer's new motor vehicle
warranty. The dealership's salesman told Jensen that the car had been used as a demonstrator for
the dealership, and she would get the 36,000–mile warranty on top of the 7,000–plus miles already
on it, and she received the warranty booklet. Even though the vehicle had been obtained by the
dealer at an out-of-state auction, with over 7,000 miles on it, the car was ruled to be included within
the Act's definitions of a “new motor vehicle.” The court explained, “Section 1793.22, subdivision
(e)(2), defines a ‘new motor vehicle’ as ‘a new motor vehicle which is used or bought for use
primarily for personal, family, or household purposes,’ ” and it also includes “a ‘ “demonstrator” ’
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or other vehicle sold with a manufacturer's new car warranty,” by the dealer. (Jensen, supra, at pp.
121–122, 41 Cal.Rptr.2d 295.) Jensen was therefore entitled to the protections of the Act because
that more specific definition of the “consumer good” was controlling over the general provisions
of section 1791, subdivision (a). It was likewise crucial to the holding in Jensen that the dealer fit
the section 1791, subdivision (l) definition of a “seller” that “engages in the business of selling or
leasing consumer goods to retail buyers,” thus allowing application of the Act. (Jensen, supra, 35
Cal.App.4th at p. 126, 41 Cal.Rptr.2d 295; italics added.)


In Jensen, the court's focus was mainly on the nature of the vehicle (a demonstrator), and on
the seller (lessor), a dealer. Plaintiff cannot persuasively rely on the statement in Jensen, supra,
35 Cal.App.4th at page 126, 41 Cal.Rptr.2d 295, that the protections of section 1793.22 may
extend to all “cars sold with a balance remaining on the new motor vehicle warranty,” in support
of his claim that coverage for him is required by the Act's remedial purpose. ( **273  Kwan v.
Mercedes–Benz of North America, Inc. (1994) 23 Cal.App.4th 174, 184, 28 Cal.Rptr.2d 371.) In
both Jensen and Kwan, it was a dealer that leased or sold the “new” vehicle at retail to each plaintiff-
purchaser, who was seeking remedies against the dealer-manufacturer. In those cases, there were
no facts involving a private sale, as here, even though a balance remained on each of the previous
owners' transferable new motor vehicle warranty. The plaintiff in our case is not the same kind of
“subsequent purchaser” who bought or leased an essentially “new” vehicle directly from a dealer,
as discussed in Jensen, and he is not entitled to the same coverage by the Act. (Jensen, supra, at
pp. 126–127, 41 Cal.Rptr.2d 295.)


*923  Moreover, in Plaintiff's case, the truck was not sold to him by a used car dealer who
separately issued him, its purchaser, an express warranty pursuant to section 1795.5 (applicable
to “used consumer goods in a sale in which an express warranty is given”). In Jensen, supra, 35
Cal.App.4th at pages 126 to 128, 41 Cal.Rptr.2d 295, the subsequent purchaser had leased from the
dealer, not from a private party. The statements in Jensen about the Act's coverage for subsequent
purchasers of vehicles with a balance remaining on the express warranty, must be read in light of
the facts then before the court, and are limited in that respect. (Ginns, supra, 61 Cal.2d at p. 524,
fn. 2, 39 Cal.Rptr. 377, 393 P.2d 689.)


In Jensen, supra, 35 Cal.App.4th at page 126, 41 Cal.Rptr.2d 295, the court bolstered its finding
of Jensen's coverage by the Act (for her leased demonstrator car), by citing to California Code
of Regulations, title 16, section 3396.1, subdivision (g) and its definition of “consumer”: “any
individual who buys or leases a new motor vehicle from a person (including any entity) engaged in
the business of manufacturing, distributing, selling, or leasing new motor vehicles at retail.... The
term includes any individual to whom the vehicle is transferred during the duration of a written
warranty or under applicable state law to enforce the obligations of the warranty.” (Italics added.)
This regulatory section is found in title 16 (Prof. and Vocational Regs., Div. 33.1), for use in
establishing an arbitration program for the “dispute resolution process” as that term is used in
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sections 1793.22, subdivisions (c) and (d) and 1794, subdivision (e). (Cal.Code Regs., tit. 16, §
3396.1, subd. (c).) We disagree with Plaintiff that this regulation adds to his showing of entitlement
to rights under the Act for him, as a “consumer.” The Act itself more specifically defines “consumer
goods” and buyer and seller. Further, the Act defines “new motor vehicle,” and the regulation itself
refers to buying or leasing a “new motor vehicle from a person (including any entity) engaged in the
business of manufacturing, distributing, selling, or leasing new motor vehicles at retail.” (Cal.Code
Regs., tit. 16, § 3396.1, subd. (g).) In Jensen, the vehicle qualified as new because she acquired
it from the dealer, at retail, under warranty. (Jensen, supra, at pp. 119–120, 41 Cal.Rptr.2d 295.)
Here, however, Plaintiff acquired the used truck from private parties.


[9] Thus, the definition of “consumer” in California Code of Regulations, title 16, section 3396.1,
subdivision (g) must be read not only for its reference to a buyer or transferee, but also in light
of the Act's definitions of the vehicle itself, and the sellers that are transferring the vehicle. (§
1793.22, subd. (e)(2); § 1791, subd. (l).) The nature of the transfer is crucial. Where the seller is a
retail seller engaged in the business of vehicle selling, the Act contemplates coverage. Where the
sellers are private parties who are not routinely engaged in such a “retail” business, the **274  fact
that a plaintiff bought a vehicle with its remaining written warranty rights is not alone dispositive
under the Act.


*924  [10] Further attention to the policy statement in Jensen, supra, 35 Cal.App.4th 112, 121–
122, 41 Cal.Rptr.2d 295, is required here, that “the Legislature has systematically attempted to
address warranty problems unique to motor vehicles, including transferability and mobility. As this
case demonstrates, there is a national wholesale market for previously owned cars, including those
under manufacturers' warranty.” (Ibid.) Although this is a true statement, “we must interpret the
language of the statute as it has been written, not as it might have been drafted had the Legislature
contemplated and chosen to address, the specific concerns of [other consumers].” (Cummins,
supra, 36 Cal.4th 478, 493, 30 Cal.Rptr.3d 823, 115 P.3d 98.) All these cases demonstrate that
entitlement to the new car implied warranty protections of the Act is a fact intensive inquiry that
cannot depend solely on lip service to the overall consumer protection policy of the Act. A plain
language reading of the relevant sections of the Act does not support Plaintiff's interpretation of
them, that he is a retail buyer from a retail seller, of a new consumer good.


We next address the closely related issue of a plaintiff's standing to seek remedies under the
Act, and whether it is assignable through a chose in action. As will be shown, statutory standing
requirements under the Act are distinguishable in nature from a contractual transfer of an express
warranty.


IV
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ASSIGNMENT OF CHOSE IN ACTION; LIMITED SCOPE OF COVERAGE OF ACT


Interpretation of these provisions in the Act is subject to enough doubt that we will proceed to
the final step in statutory construction: applying “reason, practicality, and common sense to the
language in question.” (Jensen, supra, 35 Cal.App.4th 112, 126, 41 Cal.Rptr.2d 295.) To the
extent legislative history is any guide, the court in Atkinson, supra, 109 Cal.App.4th 739, 135
Cal.Rptr.2d 433, noted that one of the sponsors of the Act wrote to the Governor that “ ‘the bill
deals only with the retail sale of “consumer goods,” a term which is rather narrowly defined. Non-
retail sales of consumer goods, retail sales of non-consumer goods, and all non-retail commercial
transactions will continue to be regulated by the Commercial Code and would not be affected by
[the Act].’ (Sen. Song, sponsor of Sen. Bill No. 272 (1970 Reg. Sess.), letter to Governor, Aug.
24, 1970.)” (Atkinson, supra, at p. 751, 135 Cal.Rptr.2d 433.) Among the above stated choices,
a private party used vehicle sale would seem to be most like a “non-retail” transaction otherwise
regulated by Commercial Code's section 2313 (express warranty). 10


10 The terms of Commercial Code section 2313 state in relevant part: “(1) Express warranties
by the seller are created as follows: [¶] (a) Any affirmation of fact or promise made by the
seller to the buyer which relates to the goods and becomes part of the basis of the bargain
creates an express warranty that the goods shall conform to the affirmation or promise. [¶]
(b) Any description of the goods which is made part of the basis of the bargain creates an
express warranty that the goods shall conform to the description.”


*925  [11] Plaintiff asserts that the Act's statutory remedies were transferred to him along with
the express warranty rights, stemming from the legal “obligation” Ford owed to him, within the
meaning of section 954 (“A thing in action, arising out of the violation of a right of **275  property,
or out of an obligation, may be transferred by the owner”; italics added). It is unclear if he views
the original buyers' standing to assert statutory rights, under the Act, as some kind of covenant
within the express warranty contract that was also intended to be transferred or assigned to him.


A cause of action for breach of contract is an assignable right. (1 Witkin, Summary of Cal. Law
(10th ed. 2005) Contracts, § 720, p. 805.) The rules regarding transfers of a right to pursue a
particular cause of action were summarized, in a different factual context, in Essex Ins. Co. v.
Five Star Dye House, Inc. (2006) 38 Cal.4th 1252, 1259, 45 Cal.Rptr.3d 362, 137 P.3d 192 (Essex
Ins. Co.) [holding an insured's assignment of a cause of action against an insurance company for
tortious breach of the covenant of good faith and fair dealing could support recovery of attorney
fees as damages]. There, the Supreme Court relied on Reichert v. General Ins. Co. (1968) 68 Cal.2d
822, 69 Cal.Rptr. 321, 442 P.2d 377 (Reichert ), for these general propositions, “ ‘ “that the only
causes or rights of action which are not transferable or assignable in any sense are those which are
founded upon wrongs of a purely personal nature, such as slander, assault and battery, negligent
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personal injuries ..., malicious prosecution, and others of like nature. All other demands, claims
and rights of action whatever are generally held to be transferable.” ’ ” (Id. at p. 834, 69 Cal.Rptr.
321, 442 P.2d 377; §§ 953, 954.)


Under Code of Civil Procedure section 367, “[e]very action must be prosecuted in the name of
the real party in interest.” An assignee of an assignable chose in action has taken legal title and
“may sue in his or her own name.” (4 Witkin, Cal. Procedure, supra, Pleading, § 127, pp. 195–196
[equitable doctrine underlies the real party in interest statute; the person having the right should
be entitled to the remedy]; id. at § 120, p. 186.) Any assignment “merely transfers the interest
of the assignor. The assignee ‘stands in the shoes’ of the assignor, taking his or her rights and
remedies, subject to any defenses that the obligor has against the assignor prior to notice of the
assignment.” (1 Witkin, Summary of Cal. Law, supra, Contracts, § 735, p. 819; Code Civ. Proc.,
§ 368.)


[12] These principles recognize that some restrictions exist on a plaintiff's attempt to assign away
rights to recover certain types of damages (e.g., *926  in an insurance bad faith action; Essex
Ins. Co., supra, 38 Cal.4th at p. 1260, 45 Cal.Rptr.3d 362, 137 P.3d 192). In such a case, any
potential rights to recover damages for emotional distress or punitive damages are not assignable
(because they are “ ‘ “ ‘founded upon wrongs of a purely personal nature’ ” ’ ”). (Id. at p. 1263,
45 Cal.Rptr.3d 362, 137 P.3d 192, citing Reichert, supra, 68 Cal.2d at p. 834, 69 Cal.Rptr. 321,
442 P.2d 377.) However, the remainder of any such cause of action would remain assignable, if it
were seeking other relief or remedies that are transferable. (Murphy v. Allstate Ins. Co. (1976) 17
Cal.3d 937, 942, 132 Cal.Rptr. 424, 553 P.2d 584; Essex Ins. Co., supra, at p. 1263, 45 Cal.Rptr.3d
362, 137 P.3d 192.)


[13] Even though assignability of a claim is the rule, highly personalized rights of recovery are
not assignable. (Reichert, supra, 68 Cal.2d 822, 834, 69 Cal.Rptr. 321, 442 P.2d 377; § 954.)
Likewise, the Act specifies in great detail those types of buyers and sellers who are subject to its
provisions, and only those buyers and sellers can properly assert its protections. Again, Plaintiff
cannot properly rely on certain portions of **276  California Code of Regulations, title 16, section
3396.1, subdivision (g), to define himself as a “consumer” for purposes of the Act (as italicized
below). That regulation says a consumer is “any individual who buys or leases a new motor vehicle
from a person (including any entity) engaged in the business of manufacturing, distributing, selling,
or leasing new motor vehicles at retail.... The term includes any individual to whom the vehicle
is transferred during the duration of a written warranty or under applicable state law to enforce
the obligations of the warranty.” (Cal.Code Regs., tit. 16, § 3396.1, subd. (g); italics added.) As
a transferee, Plaintiff is still subject to the barrier that he purchased the used vehicle from private
parties, even though its written warranty had not yet expired. Such a transfer of a written warranty
did not effectively also transfer the original buyers' right to sue under the Act, because the Act
defines standing to obtain the additional protections that it provides in a different manner, by
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restricting the types of sellers and goods, as well as buyers, that qualify for its protection. (See
Martinez, supra, 193 Cal.App.4th at pp. 192–195, 122 Cal.Rptr.3d 497.)


Specifically, the Act “ ‘regulates warranty terms, imposes service and repair obligations on
manufacturers, distributors, and retailers who make express warranties, requires disclosure of
specified information in express warranties, and broadens a buyer's remedies to include costs,
attorney's fees, and civil penalties. [Citations.] It supplements, rather than supersedes, the
provisions of the California Uniform Commercial Code.’ ” (Park City Services, supra, 144
Cal.App.4th 295, 301–302, 50 Cal.Rptr.3d 373.) Since the Act creates more and different statutory
rights (e.g., implied warranties) than the express warranty contractual transfer could have conferred
on Plaintiff, he would have to individually qualify under the Act's definitions of buyer and seller
and consumer goods, to assert those additional enforcement remedies. (See Cummins, supra, 36
Cal.4th at p. 484, 30 Cal.Rptr.3d 823, 115 P.3d 98.)


*927  “We may not change the scope of a statute ‘by reading into it language it does not contain
or by reading out of it language it does. We may not rewrite the statute to conform to an assumed
intention that does not appear in its language.’ ” (Martinez, supra, 193 Cal.App.4th 187, 193, 122
Cal.Rptr.3d 497; Cummins, supra, 36 Cal.4th 478, 487, 30 Cal.Rptr.3d 823, 115 P.3d 98.) Whatever
statutory rights the private party sellers of the vehicle originally had under the Act, because they
purchased it from a dealer, the Act does not provide that their statutory rights, or standing to pursue
those rights, were somehow transferred to Plaintiff when the vehicle was privately sold to him,
even when the express warranty protections were transferred. (Martinez, supra, at pp. 192–195,
122 Cal.Rptr.3d 497 [ownership is not dispositive under the Act; a buyer from a dealer does not
have to retain possession and ownership of the vehicle after the manufacturer fails to comply with
its obligations under its warranty and the Act, to retain remedies under the Act].)


V


AMENDMENT ISSUES


It was not disputed that Plaintiff previously obtained warranty repairs under the remaining period
of the express warranty that was issued to the original purchasers and transferred to him. Strict
adherence to privity rules for express warranty causes of action has not been required in the
products liability context. (See Seely v. White Motor Co. (1965) 63 Cal.2d 9, 14, 45 Cal.Rptr. 17,
403 P.2d 145 [“Since there was an express warranty to plaintiff in the **277  purchase order,
no privity of contract was required.”]; Hauter v. Zogarts (1975) 14 Cal.3d 104, 115, fn. 8, 120
Cal.Rptr. 681, 534 P.2d 377 [“The fact that [plaintiff] is not in privity with defendants does not
bar recovery. Privity is not required for an action based upon an express warranty.”]; Cardinal
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Health 301, Inc. v. Tyco Electronics Corp. (2008) 169 Cal.App.4th 116, 143–144, 87 Cal.Rptr.3d
5 [no privity requirement for liability on an express warranty “because it is deemed fair to impose
responsibility on one who makes affirmative claims as to the merits of the product, upon which
the remote consumer presumably relies.”].)


Plaintiff nevertheless contends that the grant of summary judgment in his case deprived him, as a
purchaser of a used vehicle from private sellers, of any meaningful remedy for enforcement of this
express warranty. He candidly told the trial court that the benefits of a cause of action under the Act
were superior to an ordinary express warranty claim, or to one brought under Magnuson–Moss,
because the Act would potentially make available attorney fees and civil penalties, in addition
to other relief. (Kanter v. Warner–Lambert Co. (2002) 99 Cal.App.4th 780, 798, 122 Cal.Rptr.2d
72 [state law applies in written breach of warranty claims under Magnuson–Moss].) Further,
there *928  might be a danger that Ford would remove his case to federal court, which could
disadvantage him with respect to attorney fees, costs and other availability of relief.


[14] Ford mainly opposed the motion for amendment on grounds of Plaintiff's delay in presenting
it. (E.g., Record v. Reason (1999) 73 Cal.App.4th 472, 486, 86 Cal.Rptr.2d 547; Yee v. Mobilehome
Park Rental Review Bd. (1998) 62 Cal.App.4th 1409, 1428–1429, 73 Cal.Rptr.2d 227.) However,
Ford's respondent's brief admits, “Used car owners that obtain their vehicles via private sales
and who comply with the warranty terms may seek to enforce the express warranty against the
manufacturer by bringing an action under the Commercial Code based on breach of express
warranty. Such an action does not require that the plaintiff purchase the vehicle from a retail
seller.” Ford is correct that the Act was meant to supplement, not supersede, the provisions of
the Commercial Code. (§ 1790.3; Park City Services, supra, 144 Cal.App.4th 295, 301–302, 50
Cal.Rptr.3d 373.)


[15] An express warranty “is a contractual promise from the seller that the goods conform to the
promise. If they do not, the buyer is entitled to recover the difference between the value of the
goods accepted by the buyer and the value of the goods had they been as warranted.” (Daugherty v.
American Honda Motor Co., Inc. (2006) 144 Cal.App.4th 824, 830, 51 Cal.Rptr.3d 118 (Daugherty
).) In that case, the court held the plaintiff could not properly plead a state cause of action for breach
of express warranty, which had expired, and without such a viable state claim, the Magnuson–Moss
claim likewise failed. (Daugherty, supra, at pp. 832–833, 51 Cal.Rptr.3d 118.) The court explained,
“Magnuson–Moss ‘calls for the application of state written and implied warranty law, not the
creation of additional federal law,’ except in specific instances in which it expressly prescribes
a regulating rule.” (Daugherty, supra, at pp. 832–833, 51 Cal.Rptr.3d 118.) Accordingly, that
plaintiff's “failure to state a warranty claim under state law necessarily constituted a failure to state
a claim under Magnuson–Moss.” (Daugherty, supra, at p. 833, 51 Cal.Rptr.3d 118.)
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[16] In our case, both Plaintiff and Ford acknowledge that some express warranty claims are
viable in this action, whether under the Commercial Code or **278  Magnuson–Moss. During
the unexpired transferred warranty period, Plaintiff sought repairs for apparent defects, unlike in
Daugherty, supra, 144 Cal.App.4th at pages 832 to 833, 51 Cal.Rptr.3d 118 (where the warranty
period had expired when claims were made). Ford makes no argument that the definitions in
Magnuson–Moss, for the terms consumer product, consumer, or “supplier,” would preclude any
further action by Plaintiff. 11  Plaintiff expressed some *929  doubts to the trial court about the
cost effectiveness of that form of action, however, in view of the limited available remedies.


11 Magnuson–Moss (15 U.S.C. § 2301) provides these relevant definitions: “(1) The term
‘consumer product’ means any tangible personal property which is distributed in commerce
and which is normally used for personal, family, or household purposes.... [¶] ... [¶] (3)
The term ‘consumer’ means a buyer (other than for purposes of resale) of any consumer
product, any person to whom such product is transferred during the duration of an implied
or written warranty (or service contract) applicable to the product, and any other person who
is entitled by the terms of such warranty (or service contract) or under applicable State law
to enforce against the warrantor (or service contractor) the obligations of the warranty (or
service contract). [¶] (4) The term ‘supplier’ means any person engaged in the business of
making a consumer product directly or indirectly available to consumers.”


In any event, Ford made no showing of how it was meaningfully prejudiced by the delayed
timing of the motion to amend the complaint. The trial court denied the motion to amend, without
prejudice. Plaintiff admittedly has some viable cause of action under Magnuson–Moss, and this
record supports a conclusion that the trial court abused its discretion in denying the motion to
amend the current complaint. We will reverse the judgment and direct the trial court to permit a
new motion to amend that reflects the unavailability of remedies under the Act, consistent with the
views expressed in this opinion, but that may seek to set forth express warranty and Magnuson–
Moss claims.


DISPOSITION


The judgment is reversed with directions to allow further proceedings on any appropriate
amendment of the complaint, which shall not include a cause of action under the Song–Beverly
Consumer Warranty Act, although amendment may be sought on other grounds. Each party shall
bear its own costs of appeal.


WE CONCUR:



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010555853&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_832&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_832

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS2301&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Dagher v. Ford Motor Co., 238 Cal.App.4th 905 (2015)
190 Cal.Rptr.3d 261, 15 Cal. Daily Op. Serv. 7822, 2015 Daily Journal D.A.R. 8249


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 24


McINTYRE, J.


IRION, J.


All Citations


238 Cal.App.4th 905, 190 Cal.Rptr.3d 261, 15 Cal. Daily Op. Serv. 7822, 2015 Daily Journal
D.A.R. 8249
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This appeal from a grant of summary judgment involves the Song-Beverly


Consumer Warranty Act (the Act) (Civ. Code, § 1790 et seq.)—also known as


California’s “Lemon Law”—which provides special consumer remedies to purchasers of


new cars covered by express warranties.1 The remedy at issue here, commonly called the


“refund-or-replace” provision, requires a manufacturer to replace a defective “new motor


vehicle” or make restitution if, after a reasonable number of attempts, the manufacturer


(or its representative) is unable to repair the vehicle to conform to the applicable express


warranty. (§ 1793.2, subd. (d)(2).) The Act defines “new motor vehicle” as a new vehicle


purchased primarily for personal (nonbusiness) purposes but also specifies that the term


includes “a dealer-owned vehicle and a ‘demonstrator’ or other motor vehicle sold with a


manufacturer’s new car warranty.” (§ 1793.22, subd. (e)(2).)


Plaintiffs Everardo Rodriguez and Judith Arellano purchased a two-year-old


Dodge truck from a used car dealership. The truck had over 55,000 miles on it and,


though the manufacturer’s basic warranty had expired, the limited powertrain warranty


had not. After experiencing electrical defects with the truck, plaintiffs sued the


manufacturer, FCA US, LLC (Chrysler),2 for violation of the refund-or-replace provision.


FCA moved for summary judgment, arguing the truck was not a “new motor vehicle,”


and the trial judge agreed.


t Unlabeled statutory citations refer to the Civil Code.
2 FCA, or Fiat Chrysler Automobiles, is the parent company that oversees 


Chrysler and Dodge, among other brands. {Santana v. FCA US, LLC (2020) 56 
Cal.App.5th 334, 339.)
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The sole issue in this case is whether the phrase “other motor vehicle sold with a


manufacturer’s new car warranty” covers sales of previously owned vehicles with some


balance remaining on the manufacturer’s express warranty. We conclude it does not and


that the phrase functions instead as a catchall for sales of essentially new vehicles where


the applicable warranty was issued with the sale. We therefore affirm.


I


FACTS


In 2013 plaintiffs purchased a 2011 Dodge Ram 2500 from the Pacific Auto


Center in Fontana. The truck originally came with a basic three-year/36,000 mile


bumper-to-bumper warranty and a five-year/100,000 mile limited powertrain warranty,


which covers the engine, transmission, and drive system. At the time of the sale, the truck


had over 55,000 miles on it and its basic warranty had expired, though an unspecified


balance remained on the powertrain warranty.


A year later, the truck’s check engine light came on and plaintiffs took it to an


authorized Chrysler dealer in Hemet for repair. The dealer appeared to fix the issue, but


over the next year or so (through May 2015), the check engine light came on repeatedly,


necessitating five additional trips to the same dealer for service.


On April 30, 2018, plaintiffs sued FCA alleging four causes of action, only one of


which is at issue in this appeal—violation of section 1793.2, subdivision (d)(2), the Act’s


“new motor vehicle” refund-or-replace provision. Plaintiffs alleged the truck suffered


defects in its Totally Integrated Power Module (TIPM), an enclosed device in the engine
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compartment that contains a circuit board and regulates electrical power to most of the


truck’s systems. {Santana v. FCA US, LLC, supra, 56 Cal.App.5th at p. 339.) They


alleged they had afforded FCA a reasonable number of attempts to fix the issues with the


TIPM and, because FCA failed to do so, they were entitled to a refund of the truck’s sale


price or a replacement vehicle.


FCA filed a motion for summary judgment, arguing plaintiffs’ claim failed


because the manufacturer’s refund-or-replace provision applies to new vehicles only, and


it was undisputed plaintiffs purchased the truck used. FCA presented evidence that the


Pacific Auto Center is an unaffiliated, third party reseller and therefore was not one of its


representatives at the time of sale. It also presented evidence that no warranties were


issued at the time of sale.


After a hearing on the motion, Riverside County Superior Court Judge Jackson


Lucky concluded a previously owned vehicle sold with a balance remaining on one of the


manufacturer’s express warranties does not qualify as a “new motor vehicle” under the


Act. The judge entered judgment in favor of FCA, and plaintiffs timely appealed.


II


ANALYSIS


Standard of ReviewA.


A party moving for summary judgment bears an overall burden of persuasion to


demonstrate there is no triable issue of material fact and they are entitled to judgment as a


matter of law. {Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 845.) “In
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reviewing a defense summary judgment, we apply the traditional three-step analysis used


by the trial court, that is, we (1) identify the pleaded issues, (2) determine if the defense


has negated an element of the plaintiffs case or established a complete defense, and if


and only if so, (3) determine if the plaintiff has raised a triable issue of fact.” (Meddock v.


County of Yolo (2013) 220 Cal.App.4th 170, 175.)


Where, as here, we are asked to answer a purely legal question of statutory


interpretation based on undisputed facts, we independently construe the relevant statutory


provisions. {Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 749-750.) Because the


language of the provision is the most reliable indicator of legislative intent, we start there,


giving the words their plain and commonsense meaning within the context in which they


appear. {Coalition of Concerned Communities, Inc. v. City of Los Angeles (2004) 34


Cal.4th 733, 737.) “If the language is unambiguous, ‘then the Legislature is presumed to


have meant what it said, and the plain meaning of the language governs.’ [Citation.] ‘If


the statutory language permits more than one reasonable interpretation, courts may


consider other aids, such as the statute’s purpose, legislative history, and public policy.’”


{Kirzhner v. Mercedes-Benz USA, LLC (2020) 9 Cal.5th 966, 972 {Kirzhner).)


The Song-Beverly ActB.


Because we do not read statutory provisions in isolation, we consider the broader


statutory context in which the definition of “new motor vehicles” applies before turning


to the definition itself.
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Statutory framework1.


“The Song-Beverly Act is a remedial statute designed to protect consumers who


have purchased products covered by an express warranty.” {Robertson v. Fleetwood


Travel Trailers of California, Inc. (2006) 144 Cal.App.4th 785, 798.) To that end, it


regulates warranty terms and imposes service and repair obligations on the parties who


issue the warranties. {Joyce v. Ford Motor Co. (2011) 198 Cal.App.4th 1478, 1486.)


The Act defines the parties who issue warranties as follows. A manufacturer is an


entity “that manufactures, assembles, or produces consumer goods.” (§ 1791, subd. (j).)


A distributor is an entity “that stands between the manufacturer and the retail seller in


purchases, consignments, or contracts for sale of consumer goods.” (§ 1791, subd. (e).) A


seller or retailer is an entity “that engages in the business of selling or leasing consumer


goods to retail buyers.” (§ 1791, subd. (/).)


The Act requires that where a manufacturer sells “consumer goods” accompanied


by an express warranty, it must maintain local repair facilities “to carry out the terms of


those warranties.” (§ 1793.2, subd. (a)(1)(A).) Importantly, “consumer goods” are


defined as “any new product or part thereof that is used, bought, or leased for use


primarily for personal, family, or household purposes, except for clothing and


consumables.” (§ 1791, subd. (a), italics added.) If, “after a reasonable number of


attempts” the manufacturer is unable to conform the consumer goods to the applicable


express warranty, the refund-or-replace provision kicks in, and “the manufacturer shall
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either replace the goods or reimburse the buyer in an amount equal to the purchase price


paid by the buyer.” (§ 1793.2, subd. (d)(1).)


The Act also provides for implied warranties of merchantability and fitness for


“consumer goods” i.e., new products. (§§ 1791.1, subd. (c), 1792.) These implied


warranties may not last less than 60 days or more than one year after the sale of the


consumer goods to which they apply, and liability for their breach lies with the


manufacturer. (§§ 1791.1, subd. (c), 1792.)


That’s not to say the Act has no protections for used goods; it does, but the


protections are limited and bind the seller or distributor of the used product. (§ 1795.5.)


Section 1795.5 provides express warranty protections for used goods only where the


entity selling the used product issues an express warranty at the time of sale. The


provision states: “Notwithstanding the provisions of subdivision (a) of Section 1791


defining consumer goods to mean “new” goods, the obligation of a distributor or retail


seller of used consumer goods in a sale in which an express warranty is given shall be the


same as that imposed on manufacturers under this chapter.” (Italics added.) “It shall be


the obligation of the distributor or retail seller making express warranties with respect to


used consumer goods (and not the original manufacturer, distributor, or retail seller


making express warranties with respect to such goods when new) to maintain sufficient


service and repair facilities within this state to carry out the terms of such express


warranties.” (§ 1795.5, subd. (a), italics added.)
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The Act also provides implied warranties for used products. These are shorter than


the implied warranties for new products; their maximum duration is three months.


(§ 1795.5, subd. (c).) As is the case with liability for breach of express warranties, “in the


sale of used consumer goods, liability for breach of implied warranty lies with


distributors and retailers, not the manufacturer,” unless the manufacturer issues a new


warranty along with the sale of the used good. {Ruiz Nunez v. FCA US LLC (2021) 61


Cal.App.5th 385, 398 (Nunez), italics added; see also Kilukv. Mercedes-Benz USA, LLC


(2019) 43 Cal.App.5th 334, 339-340 (Kiluk) [“The Song-Beverly Act provides similar


remedies in the context of the sale of used goods, except that the manufacturer is


generally off the hook”].)


Thus, a hallmark of the Act is that its consumer protections apply against the party


who sold the product to the buyer and issued the express warranty. With this framework


in mind, we turn to the refund-or-replace provision at issue and the definition of “new


motor vehicle.”


The “new motor vehicle ” refund-or-replace provision2.


In 1982, the Legislature amended the Act to include provisions specifically


applicable to motor vehicles; this amendment became known as the Lemon Law. (Jensen


v. BMW of North America, Inc. (1995) 35 Cal.App.4th 112, 123 (Jensen).) The motor


vehicle refund-or-replace provision—section 1793.2, subdivision (d)(2)—is similar to the


general, consumer goods refund-or-replace provision, except that it requires the


manufacturer to provide the remedy “promptly” and contains vehicle-specific rules
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regarding both replacement and restitution. (§ 1793.2, subd. (d)(2).) Like its consumer


goods counterpart, section 1793.2, subdivision (d)(2) applies to sales of new vehicles


only; specifically, it applies to “a new motor vehicle, as that term is defined in paragraph


(2) of subdivision (e) of Section 1793.22.”


Initially, the Act’s definition of “new motor vehicle” consisted of a single sentence


describing the term as any “new motor vehicle which is used or bought for use primarily


for personal, family, or household purposes.” (Former § 1793.2, subd. (e)(4)(B), Stats.


1982, eh. 388, § 1, p. 1123', Park City Services, Inc. v. Ford Motor Co., Inc. (2006) 144


Cal.App.4th 295, 304.) But over the years, the definition underwent several amendments


to include certain types of vehicles that didn’t obviously or technically satisfy the general


definition.


The current definition, located in section 1793.22, subdivision (e)(2) provides:


‘“New motor vehicle’ means a new motor vehicle that is bought or used primarily for


personal, family, or household purposes. ‘New motor vehicle’ also means a new motor


vehicle with a gross vehicle weight under 10,000 pounds that is bought or used primarily


for business purposes by a person ... or any other legal entity, to which not more than


five motor vehicles are registered in this state. ‘New motor vehicle’ includes the chassis,


chassis cab, and that portion of a motor home devoted to its propulsion, . . . [and] a


dealer-owned vehicle and a ‘demonstrator ’ or other motor vehicle sold with a


manufacturer’s new car warranty .... A demonstrator is a vehicle assigned by a dealer
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for the purpose of demonstrating qualities and characteristics common to vehicles of the


same or similar model and type.” (Italics added.)


Plaintiffs ’ Truck Is Not a “New Motor Vehicle ”C.


Plaintiffs argue the phrase “other motor vehicle sold with a manufacturer’s new


car warranty” describes their truck because it still had a balance remaining on an express


warranty from the manufacturer—the limited powertrain warranty—when Pacific Auto


Center sold it to them. FCA argues the phrase qualifies dealer-owned cars and


demonstrators and thus refers to vehicles that, like those two types of vehicles, have not


been previously sold and are sold with new or full warranties. FCA argues plaintiffs’


interpretation is at odds with the rest of the Act’s definition of “new motor vehicles.”


While we acknowledge that in isolation the phrase “other motor vehicle sold with a


manufacturer’s new car warranty” could arguably refer to any car sold with a


manufacturer’s warranty still in force, we agree with FCA that context clearly requires a


more narrow interpretation. Context is a fundamental aspect of statutory interpretation,


and here it’s key to discerning the phrase’s meaning. (Kirzhner, supra, 9 Cal.5th at p. 972


[“We do not consider statutory language in isolation; instead, we examine the entire


statute to construe the words in context”].)


To begin with, the phrase appears in a definition of new motor vehicles. That fact


alone strongly suggests the Legislature did not intend the phrase to refer to used (i.e.,


previously sold) vehicles. But, more importantly, the phrase is preceded by “a dealer-


owned vehicle and demonstrator,” which comprise a specific and narrow class of
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vehicles. Though they have not been previously sold to a consumer, demonstrators and


dealer-owned cars are used in the sense that they will have been driven for various


purposes before sale. As such, they will necessarily have more miles on their odometers


than the typical vehicle in a dealer’s new car inventory. What makes these vehicles


unique is that even though they aren’t technically new, manufacturers (or their dealer-


representatives) treat them as such upon sale by providing the same type of


manufacturer’s warranty that accompany new cars.


In other words, demonstrators and dealer-owned vehicles comprise a narrow


category of basically new vehicles—they have never been previously sold to a consumer


and they come with full express warranties. Given this context, we think the most natural


interpretation of the phrase “other motor vehicle sold with a manufacturer’s new car


warranty” is that it, too, refers to vehicles that have never been previously sold to a


consumer and come with full express warranties.


Plaintiffs urge us to construe the phrase “other motor vehicle sold with a


manufacturer’s new car warranty” as a distinct item in a list of three types of vehicles—a


standalone category of previously sold vehicles that are conceptually distinct from dealer-


owned vehicles and demonstrators. But the provision’s grammatical structure signals the


list contains two types of vehicles, not three. If the list contained three distinct types of


vehicles, we would expect to see commas separating the types. Instead, the use of “and”


and “or” to separate the three items indicates the Legislature structured the provision as a


list of two vehicles (dealer-owned vehicles “and” demonstrators) followed by an
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adjectival clause qualifying or describing those vehicles. This organization reveals that,


rather than create a new and different class of vehicles, the phrase was intended to


function as a catchall provision to cover a narrow class vehicle—the previously driven,


but basically new (i.e., not previously sold) car.


Indeed, nothing about the wording or structure of the provision indicates the


Legislature intended to expand the definition of “new motor vehicle” to include used


vehicles sold with some part of the manufacturer’s warranty still in force. And the


expansion would be a significant one, as there is no standard length for the express


warranties that manufacturers issue. Some bumper-to-bumper warranties last for one year


or 12,000 miles while others for five years and 60,000 miles, and some limited warranties


last 10 years or more. Even a warranty like the one here—three years or 36,000 miles


could see several different owners before it expires. We think if the Legislature intended


to expand the definition of “new motor vehicle” to include a potentially vast category of


used cars it would have done so more clearly and explicitly than tucking it into a


reference to demonstrators and dealer-owned vehicles.


As we read the phrase, its clear purpose is to function as a catchall to ensure that


manufacturers cannot evade liability under the Act by claiming a vehicle doesn’t qualify


as new because the dealership hadn’t actually used it as a demonstrator. For example, the


phrase would cover a car used by the manufacturer or dealer for any purpose (say, a


service loaner), so long as the car was sold as if it were new—that is, with a full new car


warranty.
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We also note that plaintiffs’ interpretation raises more questions than it answers.


For example, how would the Act treat a car that was sold by private seller before


eventually ending up at a used car dealership? It’s clear the Act doesn’t cover products


purchased in private sales (§ 1791, subd. (/)), but if our hypothetical car were purchased


from the used car dealership before its warranties expired, would it transform from a used


vehicle back to new upon its third sale?


Another question is whether a buyer who purchases a used car with only a few


miles remaining on the original warranty would be entitled to the same protection as the


original buyer. If so, what would constitute “a reasonable number of attempts” to repair


the vehicle? (§ 1793.2, subd. (d)(2).) We would either have to conclude the refund-or-


replace remedy is toothless for such buyers or permit them to use previous owners’ repair


experiences towards their claim. We doubt the Legislature intended to create such


confusion when it created the “dealer-owned vehicle/demonstrator” category of “new


motor vehicle.” (See Alford v. Pierno (1972) 27 Cal.App.3d 682, 688 [courts should


interpret statutory language to “produce a result that is reasonable” and to “promote


rather than defeat the general purpose and policy of the law”].)


The problems with plaintiffs’ interpretation only increase when we consider the


phrase in the broader context of the Act as a whole. As we’ve seen, the Act makes it clear


when a provision applies to used or previously owned products by including the term


“used” in the provision. Notably, that term is absent from the definition of “new motor


vehicle” as well as from the manufacturer’s refimd-or-replace provision. Instead, the
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Legislature created a separate, seller refund-or-replace provision for used goods. The fact


that provision places liability on the party who issues the warranty along with the sale


(the seller) and explicitly disclaims any liability on the part of the manufacturer is another


strong indication the phrase at issue functions as a catchall for vehicles that have not been


previously sold and that come with full warranties. (§ 1795.5.)


Our examination of the entire Act yields two additional reasons for concluding the


phrase doesn’t cover subsequent sales of vehicles with unexpired manufacturer’s


warranties. First, the Act defines “express warranty” as any “written statement arising out


of a sale to the consumer of a consumer good pursuant to which the manufacturer . . .


undertakes to preserve or maintain the utility or performance of the consumer good . . . .”


(§ 1791.2, subd. (a)(1), italics added.) In plaintiffs’ case, the limited powertrain warranty


did not “aris[e] out of’ the sale, it transferred to plaintiffs by operation of law along with


title to the truck. The warranty arose from the initial sale to the truck’s first buyer.


Second, as part of the Motor Vehicle Warranty Adjustment Programs (§§ 1795.90-


1795.93), the Act requires manufacturers to notify all “consumers” of any warranty


adjustments regarding safety or emissions-related recalls, and defines “consumer” as


“any person to whom the motor vehicle is transferred during the duration of an express


warranty.” (§ 1795.90, subd. (a), italics added.) This definition of “consumer” indicates


the Legislature is aware of the distinction between warranties that arise out of a sale and


those that transfer to subsequent purchasers as a result of a sale. The lack of reference to


transferred warranties in the definition of “new motor vehicle” suggests the Legislature
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made a deliberate choice not to include sales of used vehicles accompanied by unexpired


express warranties.


Based on all of these textual reasons, we conclude the phrase “other motor vehicle


sold with a manufacturer’s new car warranty” unambiguously refers to cars that come


with a new or full express warranty. But even if this meaning weren’t readily apparent


from the statute, the Act’s legislative history would convince us the phrase refers to


vehicles sold with full warranties. The phrase was added to the Act’s definition of “new


motor vehicle” in 1987 with the enactment of Assembly Bill Number 2057. The enrolled


bill report explains that our lawmakers deemed it necessary to add “dealer-owned


vehicles and ‘demonstrator ’ vehicles sold with a manufacturer’s new car warranty” to


the definition of “new motor vehicles” because “[s]ome buyers [were] being denied the


remedies under the lemon law because their vehicle is a ‘demonstrator’ or ‘dealer-owned’


car, even though it was sold with a new car warranty.” (Dept. Consumer Affairs,


Enrolled Bill Rep. on Assem. Bill No. 2057 (Sept. 25, 1987) pp. 3, 5, italics added.) This


discussion indicates the amendment was intended to provide relief to a narrow class of


consumers by targeting a specific type of vehicle—the basically new car. Notably absent


from the discussion is any mention of used vehicles. Indeed, we found no reference to


used vehicles in any of the legislative materials regarding Assembly Bill Number 2057.


One would assume that if the amendment proposed to expand manufacturers’ liability


under the Act to a large class of used vehicles, such a change to the status quo would


warrant mention if not discussion.
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As far as we’re aware, the issue before us is one of first impression; no California


court has addressed whether a used car purchased from a retail seller unaffiliated with the


manufacturer qualifies as a “new motor vehicle” simply because there is some balance


remaining on the manufacturer’s warranty. There is, however, one federal case directly


on point, and it reaches the same conclusion we do.


\n Johnson v. Nissan NAm., Inc. (N.D. Cal. 2017) 272 F.Supp.Sd 1168, the


plaintiff sued Nissan under the manufacturer’s refund-or-replace provision after the car


she purchased from a used car dealership suffered alleged defects. She argued she was


entitled to relief because her car was still under Nissan’s three-year or 36,000-mile basic


warranty. The court disagreed and dismissed her claim on the ground her car was not a


“new motor vehicle.” The court explained that because the plaintiff “purchased her car


through CarMax, a third-party reseller” the only way she would be entitled to the Act’s


express warranty protections was if CarMax “extended express and implied warranties to


her.” {Id. at p. 1179.) Such is the case here. The record doesn’t indicate whether Pacific


Auto Center issued any warranties to plaintiffs, but that would be the only way they could


seek a refund or replacement under the Act.


Plaintiffs argue Jensen is on point, but we find the case easily distinguishable.


Jensen involved a lease by a manufacturer-affiliated dealer who issued a full new car


warranty along with the lease. The issue was whether the leased car qualified as a “new


motor vehicle” under the Act. Plaintiff had learned of the car through a newspaper ad


offering leases of “BMW demonstrators.” {Jensen, supra, 35 Cal.App.4th atp. 119.)
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When she arrived at the dealership—a BMW-authorized dealership—the car had 7,565


miles on its odometer. The salesperson told her this was because it had previously been


used by BMW as a demonstrator. The plaintiff agreed to lease the car and the salesperson


gave her BMW’s 36,000-mile warranty “on top” of the miles already on the odometer.


{Ibid.) As it turned out, the salesperson was wrong and the car was not in fact a


demonstrator; it had been previously owned by the BMW Leasing Corporation and


registered in New Jersey.


BMW tried to use that fact to its advantage in court, arguing the car didn’t qualify


as a “new motor vehicle” because it wasn’t in fact a demonstrator. BMW argued that the


car didn’t qualify as “other motor vehicle sold with a manufacturer’s new car warranty”


because the category “clarifies the word ‘demonstrator’ and is not intended as a separate


category.” {Jensen, supra, 35 Cal.App.4th at p. 122.) The court rejected BMW’s position


and concluded the car qualified as a new vehicle because BMW’s representative issued a


new car warranty with the lease. {Ibid.) The court also rejected BMW’s interpretation of


the phrase “other motor vehicle sold with a manufacturer’s new car warranty,” reasoning


that the phrase referred to “cars sold with a balance remaining on the manufacturer’s new


motor vehicle warranty.” {Id. at p. 123.) Plaintiffs seize on this statement to argue their


interpretation is correct.


Though we think Jensen was correctly decided, we agree with Dagher that its


statement about “the Act’s coverage for subsequent purchasers of vehicles with a balance


remaining on the express warranty must be read in light of the facts then before the court
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and are limited in that respect.” (Dagher v. Ford Motor Co. (2015) 238 Cal.App.4th 905,


923.) Given that those facts included a car leased with a full manufacturer’s warranty


issued by the manufacturer’s representative, the court was not asked to decide whether a


used car with an unexpired warranty sold by a third party reseller qualifies as a “new


motor vehicle.”


Dagher is not the only opinion to question Jensen’s statement about express


warranties. In Kiluk, the court expressed “reservations” about the statement because it


implied that “a car accompanied by a 20-year warranty” would qualify as a “new motor


vehicle” if it were purchased used “on year 18.” {Kiluk, supra, 43 Cal.App.5th at p. 340,


fn. 4.) Kiluk questioned the wisdom of an approach that considered “every car sold with


any portion of a new-vehicle warranty remaining” to be a new motor vehicle, and stated it


was more likely the phrase “other motor vehicle sold with a manufacturer’s new car


warranty” refers to “cars originally sold with a new motor vehicle warranty, not


subsequent sales.” {Ibid.)


We agree with Kiluk on this point. In other words, we agree with Jensen’s holding


but not all of its reasoning. And the holding hurts, not helps, plaintiffs’ argument.


BMW’s attempt to avoid liability by claiming the vehicle wasn’t actually a demonstrator


exemplifies the need for a catchall provision covering any not-previously-sold car


accompanied by a full new car warranty.


Having examined the statutory provision, its place within the Act as a whole, and


its legislative history, we conclude the phrase “other motor vehicles sold with a
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manufacturer’s new car warranty” refers to cars sold with a full warranty, not to


previously sold cars accompanied by some balance of the original warranty. We therefore


conclude the trial judge was correct to conclude plaintiffs’ truck does not meet the


definition of “new motor vehicle” and to dismiss their claim against FCA as a result.


As a final point, we note our conclusion doesn’t mean that plaintiffs or others in


their position have no legal recourse against a manufacturer who fails to conform a


vehicle to an applicable, unexpired express warranty. Though not entitled to the Act’s


refund-or-replace remedy, the beneficiary of a transferrable express warranty can sue a


manufacturer for breach of an express warranty to repair defects under the California


Uniform Commercial Code. (Cal. U. Com. Code, §§ 2313, 2714, 2715.)


Ill


DISPOSITION


We affirm the judgment. Appellants shall bear costs on appeal.


CERTIFIED FOR PUBLICATION


SLOUGH
J.


We concur:


MILLER
Acting P. J.


RAPAHEL
J.
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Supreme Court of California


EQUILON ENTERPRISES, LLC, Plaintiff and Appellant,
v.


CONSUMER CAUSE, INC., Defendant and Respondent.


No. S094877.
Aug. 29, 2002.


SUMMARY


The successor-in-interest to two oil companies brought an action against a consumer group for
declaratory and injunctive relief, seeking to invalidate defendant's notice of its intent to sue
plaintiff's predecessors for pollution of groundwater under Prop. 65 and to bar defendant from
proceeding with such action. The trial court granted defendant's motion to strike the complaint
on the ground that it was a SLAPP suit (strategic lawsuit against public participation) (Code Civ.
Proc., § 425.16) and entered a judgment of dismissal. (Superior Court of Los Angeles County,
No. BC202502, Barbara Ann Meiers, Judge.) The Court of Appeal, Second Dist., Div. Two, No.
B130701, affirmed.


The Supreme Court affirmed the judgment of the Court of Appeal. The court held that the trial court
properly granted defendant's motion to strike plaintiff's complaint. The pleadings and the affidavits
submitted by the parties established that plaintiff's action for declaratory and injunctive relief arose
from defendant's activity in furtherance of its constitutional rights of speech or petition-the filing
of Prop. 65 intent-to-sue notices. Since the trial court also found that plaintiff had not established a
probability of prevailing on its claim, the trial court properly granted defendant's motion. The court
further held that defendant faced no additional requirement of proving plaintiff's subjective intent.
Interpreting Code Civ. Proc., § 425.16, in accordance with its plain language, as encompassing
unsubstantiated causes of action arising from protected speech or petitioning, without regard
to the subjective intent of the plaintiff, both maximizes the statute's tendency to encourage
continued participation in matters of public significance and conforms to the Legislature's express
requirement of broad construction. Imposition of a requirement that the defendant prove that the
plaintiff intended to chill the defendant's constitutional rights would contravene public policy by
adding a needless burden to defendants seeking relief from SLAPP suits. (Opinion by Werdegar,
J., expressing the unanimous view of the court.) *54
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HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c, 1d, 1e)
Pleading § 93--Motion to Strike Pleading as SLAPP Suit--Whether Defendant Must Demonstrate
Plaintiff's Intent to Chill Defendant's Constitutional Rights.
A defendant moving to strike a cause of action on the ground that it is a SLAPP suit (strategic
lawsuit against public participation) (Code Civ. Proc., § 425.16) need not demonstrate that the
plaintiff brought the action with the intent of chilling the defendant's exercise of constitutional
speech or petition rights. There is nothing in the statute that requires a court to engage in an
inquiry as to the plaintiff's subjective motivations. Interpreting Code Civ. Proc., § 425.16, in
accordance with its plain language, as encompassing unsubstantiated causes of action arising
from protected speech or petitioning, without regard to the subjective intent of the plaintiff,
both maximizes the statute's tendency to encourage continued participation in matters of public
significance and conforms to the Legislature's express requirement of broad construction. When a
defendant establishes that the challenged lawsuit arose from an act in furtherance of the defendant's
right of petition or free speech, the court may presume the purpose of the action was to chill the
defendant's exercise of his or her constitutional rights under U.S. Const., 1st Amend. The plaintiff
must then rebut the presumption by showing a reasonable probability of success on the merits.
An intent-to-chill proof requirement is not constitutionally compelled. Further, the fee-shifting
provisions (Code Civ. Proc., § 425.16, subd. (c)) do not overburden plaintiffs who exercise their
First Amendment right of petition by filing lawsuits. Finally, imposition of an intent-to-chill proof
requirement would contravene public policy by adding a needless burden to defendants seeking
relief from SLAPP suits.


(2a, 2b, 2c)
Statutes § 30--Construction--Language--Plain Meaning Rule.
When interpreting a statute, the court follows the Legislature's intent as exhibited by the plain
meaning of the statute's actual words. A court has no power to rewrite a statute so as to make
it conform to a presumed intention that is not expressed. When legislative intent is expressed in
unambiguous terms, the court must treat the statutory language as conclusive; no resort to extrinsic
aids is necessary or proper. Finally, statutes should be construed to avoid anomalies.


(3)
Pleading § 93--Motion to Strike Pleading as SLAPP Suit--Defendant's Burden--Proof That Action
Arose from Act in Furtherance of Defendant's Right of Petition or Free Speech.
A defendant *55  moving to strike a cause of action on the ground that it is a SLAPP suit (strategic
lawsuit against public participation) (Code Civ. Proc., § 425.16) must establish that the challenged
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lawsuit arose from an act in furtherance of the defendant's right of petition or free speech. The
mere fact that an action was filed after protected activity took place does not mean it arose from
that activity. Rather, the act that forms the basis for the plaintiff's cause of action must itself have
been an act in furtherance of the right of petition or free speech.


(4)
Pleading § 93--Motion to Strike Pleading as SLAPP Suit--Defendant's Burden of Proof--
Subjective Intent of Plaintiff in Filing Lawsuit.
In an action against a consumers group by the successor-ininterest to two oil companies, which
sought declaratory and injunctive relief to invalidate defendant's notice of its intent to sue plaintiff's
predecessors for pollution of groundwater under Prop. 65 and to bar defendant from proceeding
with such action, the trial court properly granted defendant's motion to strike the complaint on the
ground that it was a SLAPP suit (strategic lawsuit against public participation) (Code Civ. Proc.,
§ 425.16). The pleadings and the affidavits submitted by the parties established that plaintiff's
action for declaratory and injunctive relief arose from defendant's activity in furtherance of its
constitutional rights of speech or petition-the filing of Prop. 65 intent-to-sue notices. Since the
trial court also found that plaintiff had not established a probability of prevailing on its claim,
the court properly granted defendant's motion. Further, plaintiff's intent in filing its lawsuit was
irrelevant, and thus defendant was not required to prove that intent. (Disapproving, to the extent
they hold to the contrary, Paul for Council v. Hanyecz (2001) 85 Cal.App.4th 1356, 1364 [102
Cal.Rptr.2d 864], Foothills Townhome Assn. v. Christiansen (1998) 65 Cal.App.4th 688, 696 [76
Cal.Rptr.2d 516], Linsco/Private Ledger, Inc. v. Investors Arbitration Services, Inc. (1996) 50
Cal.App.4th 1633, 1639 [58 Cal.Rptr.2d 613], Ericsson GE Mobile Communications, Inc. v. C.S.I.
Telecommunications Engineers (1996) 49 Cal.App.4th 1591, 1600 [57 Cal.Rptr.2d 491], Church of
Scientology v. Wollersheim (1996) 42 Cal.App.4th 628, 648-649 [49 Cal.Rptr.2d 620], and Wilcox
v. Superior Court (1994) 27 Cal.App.4th 809, 819 [33 Cal.Rptr.2d 446].)


[See 5 Witkin, Cal. Procedure (4th ed. 1997) Pleading, § 963; West's Key Number Digest, Pleading
 360.]


COUNSEL
McCutchen, Doyle, Brown & Enersen, Leslie G. Landau, Colleen P. Doyle, Deborah A. Nolan,
Matthew Moran, Robert A. Brundage, Margaret Prinzing and Alison R. Beck for Plaintiff and
Appellant. *56
Pillsbury, Madison & Sutro and Michael J. Steel for California Chamber of Commerce and
Chemical Industry Council of California as Amici Curiae on behalf of Plaintiff and Appellant.
Mehrban, Ghalchi & Yeroushalmi, Yeroushalmi & Ghalchi, Kamran Ghalchi, Reuben
Yeroushalmi; Law Offices of Morsé Mehrban and Morsé Mehrban for Defendant and Respondent.
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Thompson, Acting Assistant Attorney General, Theodora Berger, Assistant Attorney General,
Matthew F. Lintner and Edward G. Weil, Deputy Attorneys General, for the People as Amicus
Curiae on behalf of Defendant and Respondent.
Law Office of James J. Moneer and James J. Moneer as Amici Curiae on behalf of Defendant
and Respondent.
Levy, Ram, Olson & Rossi, Karl Olson; Karlene W. Goller; Gray Cary Ware & Freidenrich,
Edward P. Davis, Jr., James Chadwick; Thomas W. Newton; Levine Sullivan & Koch, James
Grossberg; Harold Fuson; Stephen J. Burns; Steinhart & Falconer, Roger R. Myers and Rachel
E. Boehm for California Newspaper Publishers Association, Los Angeles Times, Copley Press,
Inc., McClatchy Newspapers, San Jose Mercury, Freedom Communications, Inc., The Hearst
Corporation, Media News Group and The Recorder as Amici Curiae on behalf of Defendant and
Respondent.
R. S. Radford and Meriem L. Hubbard for Pacific Legal Foundation as Amicus Curiae on behalf
of Defendant and Respondent.
Mark Goldowitz for California Anti-SLAPP Project as Amicus Curiae on behalf of Defendant and
Respondent.
Margaret C. Crosby for American Civil Liberties Union Foundation of Northern California, Inc.,
as Amicus Curiae on behalf of Defendant and Respondent.
Daniel Tokaji and Peter Eliasberg for ACLU Foundation of Southern California as Amicus Curiae
on behalf of Defendant and Respondent.
Jordan Budd for American Civil Liberties Union Foundation of San Diego and Imperial Counties
as Amicus Curiae on behalf of Defendant and Respondent.
Law Office of Fredric Evenson and Fredric Evenson for Ecological Rights Foundation as Amicus
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Law Office of Elizabeth Bader and Elizabeth E. Bader for Kairos Project as Amicus Curiae on
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James R. Wheaton and Iryna A. Kwasny for Environmental Law Foundation as Amicus Curiae
on behalf of Defendant and Respondent.


WERDEGAR, J.


Must a defendant, in order to obtain a dismissal of a strategic lawsuit against public participation
(SLAPP) 1  under Code of Civil Procedure section 425.16 (section 425.16; the anti-SLAPP statute),
demonstrate that the action was brought with the intent to chill the defendant's exercise of
constitutional speech or petition rights? For the following reasons, we conclude not. 2


1 The acronym was coined by Penelope Canan and George W. Pring, professors at the
University of Denver. (See generally Canan & Pring, Strategic Lawsuits Against Public
Participation (1988) 35 Soc. Probs. 506.)
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2 This case has two companions. (See City of Cotati v. Cashman (2002) 29 Cal.4th 69 [124
Cal.Rptr.2d 519, 52 P.3d 695]; Navellier v. Sletten (2002) 29 Cal.4th 82 [124 Cal.Rptr.2d
530, 52 P.3d 703].)


Background
As the Court of Appeal explained, defendant Consumer Cause, Inc., served on Shell Pipe Line
Corporation and Texaco, Inc., predecessors in interest to plaintiff Equilon Enterprises, LLC
(Equilon), a notice of its intent to sue for alleged violations of Proposition 65. (See Health & Saf.
Code, § 25249.7, subd. (d).) Consumer Cause's notice asserted that numerous Shell and Texaco
gas stations in Southern California had, since 1994, been polluting groundwater by discharging
benzene, lead, and toluene into the soil. Consumer Cause sent copies of its notice to the state
Attorney General, the Los Angeles County District Attorney, and the Los Angeles City Attorney.


Equilon did not ask Consumer Cause to clarify its Proposition 65 notice. Instead, it filed this
lawsuit for declaratory and injunctive relief, seeking a declaration that the notice failed to comply
with the California Code of Regulations. Specifically, Equilon claimed the notice had not been
served on the proper parties and that it failed to describe the alleged toxic discharges with sufficient
particularity. Equilon also sought an injunction barring Consumer Cause from filing a Proposition
65 enforcement action.


Consumer Cause moved under the anti-SLAPP statute to strike Equilon's complaint. The trial court
granted the motion and dismissed the action. The Court of Appeal affirmed. We granted Equilon's
petition for review. *58


Discussion
Section 425.16 provides, inter alia, that “A cause of action against a person arising from any act
of that person in furtherance of the person's right of petition or free speech under the United States
or California Constitution in connection with a public issue shall be subject to a special motion to
strike, unless the court determines that the plaintiff has established that there is a probability that the
plaintiff will prevail on the claim.” (Id., subd. (b)(1).) “As used in this section, 'act in furtherance
of a person's right of petition or free speech under the United States or California Constitution in
connection with a public issue' includes: (1) any written or oral statement or writing made before
a legislative, executive, or judicial proceeding, or any other official proceeding authorized by law;
(2) any written or oral statement or writing made in connection with an issue under consideration
or review by a legislative, executive, or judicial body, or any other official proceeding authorized
by law ....” (Id., subd. (e).)


(1a) Courts of Appeal reviewing the application of section 425.16 have divided over the question
whether a defendant who moves under the statute to strike a cause of action must, in order
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to prevail, demonstrate that the cause of action was brought with the intent of chilling the
defendant's exercise of constitutional speech or petition rights. (Compare, e.g., Damon v. Ocean
Hills Journalism Club (2000) 85 Cal.App.4th 468, 480 [102 Cal.Rptr.2d 205] [no] with Foothills
Townhome Assn. v. Christiansen (1998) 65 Cal.App.4th 688, 696 [76 Cal.Rptr.2d 516] [yes].) As
will appear, the defendant has no such burden.


A. Statute's Plain Language
Section 425.16 nowhere states that, in order to prevail on an anti-SLAPP motion, a defendant
must demonstrate that the plaintiff brought the cause of action complained of with the intent of
chilling the defendant's exercise of speech or petition rights. There simply is “nothing in the statute
requiring the court to engage in an inquiry as to the plaintiff's subjective motivations before it may
determine [whether] the anti-SLAPP statute is applicable.” (Damon v. Ocean Hills Journalism
Club, supra, 85 Cal.App.4th at p. 480.) Section 425.16, rather, unambiguously makes subject to a
special motion to strike any “cause of action against a person arising from any act of that person
in furtherance of the person's right of petition or free speech under the United States or California
Constitution in connection with a public issue” as to which the plaintiff has not “established that
there is a probability that [he or she] will prevail on the claim.” (§ 425.16, subd. (b)(1); see Church
of Scientology v. Wollersheim (1996) 42 Cal.App.4th 628, 648 *59  [49 Cal.Rptr.2d 620] (Church
of Scientology) [anti-SLAPP statute “clear and unambiguous” in applying to all claims “arising
from” protected activity].)


Nor is there anything in section 425.16's operative sections implying or even suggesting an intent-
to-chill proof requirement. “The legislative concern,” rather, “is that the cause of action 'aris[e]
from' an act in furtherance of the constitutional right to petition or free speech.” (Fox Searchlight
Pictures, Inc. v. Paladino (2001) 89 Cal.App.4th 294, 307 [106 Cal.Rptr.2d 906].)


When on previous occasions we have construed the anti-SLAPP statute, we have done so strictly
by its terms (Ketchum v. Moses (2001) 24 Cal.4th 1122, 1131 [104 Cal.Rptr.2d 377, 17 P.3d 735]
[calculation of anti-SLAPP attorney fees]; see also Briggs v. Eden Council for Hope & Opportunity
(1999) 19 Cal.4th 1106, 1113-1117 [81 Cal.Rptr.2d 471, 969 P.2d 564] (Briggs) [construction of
§ 425.16, subd. (e)]), and no reason appears why we should proceed otherwise in this case. Since
section 425.16 neither states nor implies an intent-to-chill proof requirement, for us judicially to
impose one, as Equilon urges, would violate the foremost rule of statutory construction. (2a) When
interpreting statutes, “we follow the Legislature's intent, as exhibited by the plain meaning of the
actual words of the law .... 'This court has no power to rewrite the statute so as to make it conform
to a presumed intention which is not expressed.' ” (California Teachers Assn. v. Governing Bd. of
Rialto Unified School Dist. (1997) 14 Cal.4th 627, 632-633 [59 Cal.Rptr.2d 671, 927 P.2d 1175].)


B. Legislative Intent
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(1b) Citing the Legislature's finding, set out in the statute's preamble, that “there has been a
disturbing increase in lawsuits brought primarily to chill the valid exercise of the constitutional
rights of freedom of speech and petition for the redress of grievances” and its declaration “that it
is in the public interest to encourage continued participation in matters of public significance” (§
425.16, subd. (a)), Equilon argues that the anti-SLAPP statute was intended by the Legislature to
combat only actions brought with an intent to chill speech. For the following reasons we conclude
that, to the contrary, judicial imposition on section 425.16 of an intent-to-chill proof requirement
would contravene the legislative intent expressly stated in section 425.16, as well as that implied
by the statute's legislative history.


The anti-SLAPP statute has since its enactment contained a preamble setting forth the Legislature's
desire “to encourage continued participation in matters of public significance” (§ 425.16, subd.
(a), as added by Stats. 1992, *60  ch. 726, § 2, p. 3523). In 1997, the Legislature amended section
425.16, effecting no substantive changes to the anti-SLAPP scheme, but adding to the preamble
a requirement that the statute, to achieve its stated ends, “shall be construed broadly.” (§ 425.16,
subd. (a), as amended by Stats. 1997, ch. 271, § 1.) 3  Interpreting section 425.16, in accordance
with its plain language, as encompassing unsubstantiated causes of action arising from protected
speech or petitioning, without regard to the subjective intent of the plaintiff, both maximizes the
statute's tendency “to encourage continued participation in matters of public significance” and
conforms to the Legislature's express requirement of broad construction.


3 “The Legislature's 1997 amendment of the statute to mandate that it be broadly construed
apparently was prompted by judicial decisions ... that had narrowly construed it to include
an overall 'public issue' limitation.” (Briggs, supra, 19 Cal.4th at p. 1120; see also id. at p.
1123 [holding there is no such limitation].) Section 425.16, subdivision (a) now provides, in
its entirety: “The Legislature finds and declares that there has been a disturbing increase in
lawsuits brought primarily to chill the valid exercise of the constitutional rights of freedom of
speech and petition for the redress of grievances. The Legislature finds and declares that it is
in the public interest to encourage continued participation in matters of public significance,
and that this participation should not be chilled through abuse of the judicial process. To this
end, this section shall be construed broadly.”


On the other hand, judicial imposition of an intent-to-chill proof requirement would undermine
the Legislature's expressed aim that public participation “not be chilled” (§ 425.16, subd. (a)) by
SLAPP's. Obviously, not only when a plaintiff intends to chill speech may the filing of a lawsuit
have that result. “Intimidation will naturally exist anytime a community member is sued by an
organization for millions of dollars even if it is probable that the suit will be dismissed” (Comment,
Strategic Lawsuits Against Public Participation: An Analysis of the Solutions (1991) 27 Cal.
Western L.Rev. 399, 405, fn. omitted). “Considering the purpose of the [anti-SLAPP] provision,
expressly stated, the nature or form of the action is not what is critical but rather that it is against a
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person who has exercised certain rights” (Church of Scientology, supra, 42 Cal.App.4th at p. 652).
“The Legislature recognized that 'all kinds of claims could achieve the objective of a SLAPP suit
—to interfere with and burden the defendant's exercise of his or her rights.' ” (Beilenson v. Superior
Court (1996) 44 Cal.App.4th 944, 949 [52 Cal.Rptr.2d 357].) For us to bar use of the anti-SLAPP
device against nonmeritorious speech-burdening claims whenever a defendant cannot prove the
plaintiff's improper intent would fly in the face of that legislative recognition.


We previously have stated that the legislative intent underlying section 425.16 must be “ 'gleaned
from the statute as a whole' ” (Briggs, supra, 19 Cal.4th at p. 1118). “The fact the Legislature
expressed a concern in the *61  statute's preamble with lawsuits brought 'primarily' to chill First
Amendment rights does not mean that a court may add this concept as a separate requirement
in the operative sections of the statute.” (Damon v. Ocean Hills Journalism Club, supra, 85
Cal.App.4th at p. 480; see also Briggs, supra, at p. 1118.) Any such requirement would be “too
restrictive” (Church of Scientology, supra, 42 Cal.App.4th at p. 648) in light of the Legislature's
unqualified desire to “encourage continued participation in matters of public significance” (§
425.16, subd. (a)).


Judicial imposition of an intent-to-chill proof requirement also would contravene legislative intent
by modifying the detailed remedial scheme the Legislature laid out in the statute's operative
sections. That scheme, as noted, makes subject to a special motion to strike any cause of action
against a person arising from constitutionally protected speech or petitioning activity, as defined
in section 425.16, subdivision (e), “unless the court determines that the plaintiff has established
that there is a probability that the plaintiff will prevail on the claim” (id., subd. (b)). Such terms
are “inconsistent with a requirement the defendant prove the challenged lawsuit was brought to
chill her First Amendment rights.... [T]he only thing the defendant needs to establish to invoke
the [potential] protection of the SLAPP statute is that the challenged lawsuit arose from an act
on the part of the defendant in furtherance of her right of petition or free speech. From that fact
the court may [effectively] presume the purpose of the action was to chill the defendant's exercise
of First Amendment rights. It is then up to the plaintiff to rebut the presumption by showing a
reasonable probability of success on the merits.” (Fox Searchlight Pictures, Inc. v. Paladino, supra,
89 Cal.App.4th at p. 307.)


(2b) Where, as here, legislative intent is expressed in unambiguous terms, we must treat the
statutory language as conclusive; “no resort to extrinsic aids is necessary or proper.” (People v. Otto
(1992) 2 Cal.4th 1088, 1108 [9 Cal.Rptr.2d 596, 831 P.2d 1178].) Nevertheless, we may observe
that available legislative history buttresses our conclusion.


(1c) As we observed in Briggs: “Legislative history materials respecting the origins of section
425.16 indicate the statute was intended broadly to protect, inter alia, direct petitioning of the
government and petition-related statements and writings.... The seminal academic research on
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which the original version of the statute was based used 'an operational definition of SLAPP suits
as implicating ”behavior protected by the Petition Clause.“ ' ” (Briggs, supra, 19 Cal.4th at p.
1120, quoting Canan & Pring, Studying Strategic Lawsuits Against Public Participation: Mixing
Quantitative and Qualitative Approaches (1988) 22 L. & Soc'y Rev. 385, 387.) As Professors
*62  Canan and Pring have explained, a neutral, easily applied definition for SLAPP's “avoids
subjective judgments” about filers' or targets' motives, good faith, or intent. (Canan & Pring,
SLAPPs: Getting Sued for Speaking Out (1996) p. 8.)


In short, the Legislature has in the anti-SLAPP statute expressly stated both its understanding
of the problem to be addressed (see § 425.16, subd. (a)) and a detailed and specific remedy for
addressing it (see id., subd. (b)). “We have no reason to suppose the Legislature failed to consider
the need for reasonable limitations on the use of special motions to strike.” (Briggs, supra, 19
Cal.4th at p. 1123.)


C. Constitutional Considerations
Equilon argues that an intent-to-chill proof requirement is a constitutionally compelled element
of the anti-SLAPP statutory scheme. Citing Professional Real Estate Investors, Inc. v. Columbia
Pictures Industries, Inc. (1993) 508 U.S. 49, 60-62 [113 S.Ct. 1920, 1928-1929, 123 L.Ed.2d
611] (Professional Real Estate Investors), Equilon asserts that the First Amendment generally
bars liability for filing lawsuits, the only exception being for “sham” lawsuits. More particularly,
Equilon contends that by contemplating the award of attorney fees without assessing intent to chill
(§ 425.16, subd. (c)), the anti-SLAPP statute treads in a constitutional “minefield.”


Equilon fails to demonstrate that its proffered construction of section 425.16 is constitutionally
compelled. Hundreds of California statutes provide for an award of attorney fees to the prevailing
party. (See Pearl, Cal. Attorney Fee Awards (Cont.Ed.Bar 2d ed. 2001) § 2.1, p. 12; see also id.,
ch. 17 [charting many such statutes].) Fee shifting simply requires the party that creates the costs
to bear them. (Premier Elec. Const. Co. v. N.E.C.A., Inc. (7th Cir. 1987) 814 F.2d 358, 373.) It
does not make a party “liable” for filing a lawsuit. This distinguishes Professional Real Estate
Investors, supra, 508 U.S. 49, Equilon's central authority, which concerns not fee shifting but the
scope of antitrust liability for engaging in litigation. There, when movie studios challenging the
rental of videodiscs to hotel guests brought a copyright infringement action against certain hotel
operators, the operators filed counterclaims alleging the studios' action was intended illegally to
restrain trade. The high court held that one who initiates litigation is immune from antitrust liability
for doing so unless the litigation is a “sham.” (Id. at pp. 60-61 [113 S.Ct. at pp. 1928-1929].) The
case did not involve a fee-shifting provision nor did the court anywhere suggest that its “sham”
litigation rationale might apply in the fee-shifting context. Equilon cites no case in *63  which a
fee-shifting provision has been held unconstitutional under Professional Real Estate Investors or
its rationale. (See generally Alyeska Pipeline Co. v. Wilderness Society (1975) 421 U.S. 240, 262
[95 S.Ct. 1612, 1624, 44 L.Ed.2d 141] [finding it “apparent that the circumstances under which
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attorneys' fees are to be awarded and the range of discretion of the courts in making those awards
are matters for Congress to determine”].)


In any event, Professional Real Estate Investors—wherein the high court was at pains expressly
“to reject a purely subjective definition of 'sham' ” (Professional Real Estate Investors, supra, 508
U.S. at p. 60 [113 S.Ct. at p. 1928])—does not support Equilon's contention that the anti-SLAPP
statute must be engrafted with an intent-to-chill proof requirement in order to pass constitutional
muster. (See generally Columbia v. Omni Outdoor Advertising, Inc. (1991) 499 U.S. 365, 380
[111 S.Ct. 1344, 1354, 113 L.Ed.2d 382] [private party's selfish motives are irrelevant to doctrine
precluding liability for petitioning government].) On the other hand, the United States Supreme
Court has held that a defendant may obtain an attorney fee award where the plaintiff's suit is
objectively “without foundation,” noting that to permit such awards in cases of vexatious litigation
“in no way implies that the plaintiff's subjective bad faith is a necessary prerequisite to a fee award
against him.” (Christiansburg Garment Co. v. EEOC (1978) 434 U.S. 412, 421 [98 S.Ct. 694, 700,
54 L.Ed.2d 648] [title VII case].)


Contrary to Equilon's implication, section 425.16 does not bar a plaintiff from litigating an action
that arises out of the defendant's free speech or petitioning. It subjects to potential dismissal only
those causes of action as to which the plaintiff is unable to show a probability of prevailing on the
merits (§ 425.16, subd. (b)), a provision we have read as “requiring the court to determine only
if the plaintiff has stated and substantiated a legally sufficient claim” (Rosenthal v. Great Western
Fin. Securities Corp. (1996) 14 Cal.4th 394, 412 [58 Cal.Rptr.2d 875, 926 P.2d 1061] (Rosenthal)).
So construed, “section 425.16 provides an efficient means of dispatching, early on in a lawsuit,
[and discouraging, insofar as fees may be shifted,] a plaintiff's meritless claims.” (Paul for Council
v. Hanyecz (2001) 85 Cal.App.4th 1356, 1364 [102 Cal.Rptr.2d 864].)


Nor do the anti-SLAPP statute's fee-shifting provisions inappropriately punish plaintiffs. Plaintiffs
as well as defendants may recover fees: defendants, as discussed, only when the plaintiff
burdens free speech with an unsubstantiated claim (Rosenthal, supra, 14 Cal.4th at p. 412);
plaintiffs whenever a defendant's motion to strike is “frivolous or is solely intended to cause
unnecessary delay” (§ 425.16, subd. (c)). Equilon fails to persuade that such a fee-shifting
provision overburdens those who exercise the First *64  Amendment right of petition by filing
lawsuits. “The right to petition is not absolute, providing little or no protection for baseless
litigation” (Church of Scientology, supra, 42 Cal.App.4th at p. 648, fn. 4).


Equilon also cites California Teachers Assn. v. State of California (1999) 20 Cal.4th 327 [84
Cal.Rptr.2d 425, 975 P.2d 622] (California Teachers) for the proposition that “a party cannot
be held liable or punished for genuine petitioning,” but for at least two reasons California
Teachers is not apposite. First, in California Teachers we addressed the “unique and virtually
unprecedented” requirement (id. at p. 333) that a teacher who does not prevail on a reasonable and
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good faith challenge to a disciplinary suspension or dismissal pay to the state one-half the cost
of the administrative law judge. Contrary to Equilon's implication, California Teachers nowhere
discusses or calls into question fee-shifting provisions such as the one found in the anti-SLAPP
statute.


Second, whereas the proponent of a speech-burdening claim may avoid an anti-SLAPP dismissal
by submitting an affidavit substantiating the claim's legal sufficiency (§ 425.16, subd. (b)(2);
Rosenthal, supra, 14 Cal.4th at p. 412), the disciplinary scheme at issue in California Teachers
incorporated no such safety valve to diminish constitutional concerns. Section 425.16 “is one
of several California statutes providing a procedure for exposing and dismissing certain causes
of action lacking merit.” (Lafayette Morehouse, Inc. v. Chronicle Publishing Co. (1995) 37
Cal.App.4th 855, 866 [44 Cal.Rptr.2d 46].) “In varying language, all of these statutes literally
require the trial court, at a preliminary stage of the litigation, to determine by examining affidavits
the 'substantial probability' of plaintiff's prevailing on a claim, whether evidence 'substantiates'
a standard of proof the plaintiff must meet, or whether plaintiff has 'established ... a reasonable
probability' of recovery” (ibid.). Equilon has failed to identify any support for the proposition that
the constitutionality of such provisions depends upon their requiring proof of subjective intent.


D. Congruence with Privilege Law
(2c) “It is a fundamental rule of statutory construction that statutes should be construed to avoid
anomalies.” (State of South Dakota v. Brown (1978) 20 Cal.3d 765, 775 [144 Cal.Rptr. 758, 576
P.2d 473]; see also People v. Ledesma (1997) 16 Cal.4th 90, 101 [65 Cal.Rptr.2d 610, 939 P.2d
1310].) ( 1d) In accordance with this principle, we previously have declined to construe the anti-
SLAPP statute so as to produce “the anomalous result that much direct petition activity ... [,] while
absolutely privileged under the litigation privilege ... and under the federal and state Constitutions,
would not be entitled to the procedural protections of the anti-SLAPP *65  law, even though
section 425.16 expressly states the Legislature's intent thereby 'broadly' to protect the right of
petition (§ 425.16, subd. (a)).” (Briggs, supra, 19 Cal.4th at p. 1121.)


Similarly here. Were we to impose an intent-to-chill proof requirement, petitioning that is
absolutely privileged under the litigation privilege would be deprived of anti-SLAPP protection
whenever a moving defendant could not prove that the plaintiff harbored an intent to chill that
activity. Our construction avoids that anomalous result.


E. Public Policy
Considerations of public policy buttress the foregoing legal arguments against judicially imposing
an intent-to-chill proof requirement on California's anti-SLAPP statute. A requirement that courts
confronted with anti-SLAPP motions inquire into the plaintiff's subjective intent would commit
scarce judicial resources to an inquiry inimical to the legislative purpose that unjustified SLAPP's
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be terminated at an early stage. “Imposing a requirement of establishing bad faith or ulterior
motive adds a needless burden to SLAPP targets seeking relief, and destroys the relatively value-
free nature of existing anti-SLAPP structures under which actions become suspect because of
the circumstances of their arising and the relief sought, without need to litigate motive.” (Braun,
Increasing SLAPP Protection: Unburdening the Right of Petition in California (1999) 32 U.C.
Davis L.Rev. 965, 969, fn. 9.) By requiring that a moving defendant demonstrate that the targeted
cause of action is one arising from protected speech or petitioning (§ 425.16, subd. (b)), our anti-
SLAPP statute utilizes a reasonable, objective test that lends itself to adjudication on pretrial
motion. Such early resolution is consistent with the statutory design “to prevent SLAPPs by ending
them early and without great cost to the SLAPP target” (Tate, California's Anti-SLAPP Legislation:
A Summary of and Commentary on Its Operation and Scope (2000) 33 Loyola L.A. L.Rev. 801), a
purpose reflected in the statute's short time frame for anti-SLAPP filings and hearings (§ 425.16,
subd. (f)) and provision for a stay of discovery (id., subd. (g)).


Contrary to Equilon's assertion, our conclusion will not allow the anti-SLAPP statute itself to
become a weapon to chill the exercise of protected petitioning activity by people with legitimate
grievances. The anti-SLAPP remedy is not available where a probability exists that the plaintiff
will prevail on the merits. (§ 425.16, subd. (b).) “The Legislature, moreover, has provided, and
California courts have recognized, substantive and procedural limitations that protect plaintiffs
against overbroad application of the anti-SLAPP mechanism.” (Briggs, supra, 19 Cal.4th at pp.
1122-1123.) *66


Courts deciding anti-SLAPP motions, for example, are empowered to mitigate their impact by
ordering, where appropriate, “that specified discovery be conducted notwithstanding” the motion's
pendency. (§ 425.16, subd. (g).) And if “the court finds that a special motion to strike is frivolous or
is solely intended to cause unnecessary delay, the court shall award costs and reasonable attorney's
fees to a plaintiff prevailing on the motion” (id., subd. (c)). Most importantly, section 425.16
requires every defendant seeking its protection to demonstrate that the subject cause of action is
in fact one “arising from” the defendant's protected speech or petitioning activity. (§ 425.16, subd.
(b).)


As courts applying the anti-SLAPP statute have recognized, the “arising from” requirement is
not always easily met. (See, e.g., ComputerXpress, Inc. v. Jackson (2001) 93 Cal.App.4th 993,
1002 [113 Cal.Rptr.2d 625]; Church of Scientology, supra, 42 Cal.App.4th at p. 651.) The only
means specified in section 425.16 by which a moving defendant can satisfy the requirement
is to demonstrate that the defendant's conduct by which plaintiff claims to have been injured
falls within one of the four categories described in subdivision (e), defining subdivision (b)'s
phrase, “act in furtherance of a person's right of petition or free speech under the United States or
California Constitution in connection with a public issue.” (See Dowling v. Zimmerman (2001) 85
Cal.App.4th 1400, 1417 [103 Cal.Rptr.2d 174].)
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(3) As discussed more fully in the companion case City of Cotati v. Cashman, supra, 29 Cal.4th
69, the mere fact an action was filed after protected activity took place does not mean it arose from
that activity. (ComputerXpress, Inc. v. Jackson, supra, 93 Cal.App.4th at p. 1002.) Rather, “ 'the act
underlying the plaintiff's cause' or 'the act which forms the basis for the plaintiff's cause of action'
must itself have been an act in furtherance of the right of petition or free speech.” (Id. at p. 1003.)


(1e) In sum, as section 425.16 already contains express limitations on the availability and impact of
anti-SLAPP motions, courts confronting such motions are well equipped to deny, mitigate, or even
sanction them when appropriate. Contrary to Equilon's suggestion, therefore, it is not necessary
that we impose an additional intent-to-chill limitation in order to avoid jeopardizing meritorious
lawsuits. (See Briggs, supra, 19 Cal.4th at p. 1122.)


We are well advised not to upset the Legislature's carefully crafted scheme for disposing of
SLAPP's quickly and at minimal expense to taxpayers and litigants. Our Legislature apparently
adjudged the anti-SLAPP statute's two-pronged test (“arising from” and minimal merit) and the
statute's other express limitations to be adequate, finding it unnecessary to add *67  an intent-to-
chill or similar proof requirement such as Equilon proposes. We discern no grounds for second-
guessing the Legislature's considered policy judgment.


F. Application
(4) In light of the foregoing, we may summarize a court's task in ruling on an anti-SLAPP motion
to strike as follows. Section 425.16, subdivision (b)(1) requires the court to engage in a two-step
process. First, the court decides whether the defendant has made a threshold showing that the
challenged cause of action is one arising from protected activity. The moving defendant's burden
is to demonstrate that the act or acts of which the plaintiff complains were taken “in furtherance of
the [defendant]'s right of petition or free speech under the United States or California Constitution
in connection with a public issue,” as defined in the statute. (§ 425.16, subd. (b)(1).) If the court
finds such a showing has been made, it then determines whether the plaintiff has demonstrated
a probability of prevailing on the claim. Under section 425.16, subdivision (b)(2), the trial court
in making these determinations considers “the pleadings, and supporting and opposing affidavits
stating the facts upon which the liability or defense is based.”


When analyzed in this manner, the Court of Appeal's ruling is correct. The pleadings and the
affidavits submitted by the parties establish that Equilon's action for declaratory and injunctive
relief is one arising from Consumer Cause's activity in furtherance of its constitutional rights of
speech or petition—viz., the filing of Proposition 65 intent-to-sue notices. (Health & Saf. Code, §
25249.7, subd. (d).) Since the trial court also found that Equilon had not established a probability
of prevailing on its claim, the court properly granted the motion. (§ 425.16, subd. (b)(1); see also
Briggs, supra, 19 Cal.4th at p. 1115, fn. 6.)
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While it may well be, as Equilon asserts, that it had pure intentions when suing Consumer Cause,
such intentions are ultimately beside the point. 4  As demonstrated, Equilon's action for declaratory
and injunctive relief expressly was based on Consumer Cause's activity in furtherance of its petition
*68  rights. The Court of Appeal correctly held that Consumer Cause, having satisfied its initial
burden under the anti-SLAPP statute of demonstrating that Equilon's action was one arising from
protected activity (§ 425.16, subd. (b)(1)), faced no additional requirement of proving Equilon's
subjective intent. 5


4 Equilon purports to have sought declaratory relief solely in order to “get clarification of
what it had to do” to avoid Proposition 65 liability after receiving Consumer Cause's notices.
Equilon neglects to mention, when arguing in this vein, that it also sought injunctive relief
that expressly would restrict Consumer Cause's exercise of petition rights. We need not in
this case, therefore, decide whether or when a pure declaratory relief action seeking mere
clarification of past speech or petitioning, but alleging no “liability or defense” (§ 425.16,
subd. (b)(2)) or remedy “against a person” (id., subd. (b)(1)) that significantly would burden
future exercise of such rights, might evade anti-SLAPP scrutiny. Such questions in any event
lie beyond the scope of our review.


5 To the extent they hold to the contrary, Paul for Council v. Hanyecz, supra, 85 Cal.App.4th
at page 1364, Foothills Townhome Assn. v. Christiansen, supra, 65 Cal.App.4th at page 696,
Linsco/Private Ledger, Inc. v. Investors Arbitration Services, Inc. (1996) 50 Cal.App.4th
1633, 1639 [58 Cal.Rptr.2d 613], Ericsson GE Mobile Communications, Inc. v. C.S.I.
Telecommunications Engineers (1996) 49 Cal.App.4th 1591, 1600 [57 Cal.Rptr.2d 491],
Church of Scientology v. Wollersheim, supra, 42 Cal.App.4th at pages 648-649, and Wilcox
v. Superior Court (1994) 27 Cal.App.4th 809, 819 [33 Cal.Rptr.2d 446], are disapproved.


Disposition
For the foregoing reasons, the judgment of the Court of Appeal is affirmed.


George, C. J., Kennard, J., Baxter, J., Chin, J., Brown, J., and Moreno, J., concurred. *69


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Opinion


JOHNSON, Acting P.J.


*1  This is an action arising under the Song–Beverly Consumer Warranty Act, commonly
referred to as California's “lemon law.” 1  A jury found for the purchasers of a motor home.
The manufacturer of the motor home appeals, claiming the motor home was “used” and thus by
definition not covered under the Act. Also, because the motor home was previously registered to
someone else the manufacturer argues the buyers were not the “original consumer purchasers” and
thus by its terms the motor home was not covered under its express warranty. The manufacturer
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also claims the trial court's evidentiary and instructional errors resulted in a miscarriage of justice.
In addition, the manufacturer asserts error in the court's award of prejudgment interest and attorney
fees to the prevailing buyers. We find no error and affirm.


1 Civil Code section 1790 et seq. All further statutory references are to the Civil Code unless
otherwise noted.


FACTS AND PROCEEDINGS BELOW


Plaintiffs and respondents, Richard Harrison and Donna Benefield, live in Lockwood Valley, in
the mountains above Frazer Park. Harrison had retired and his dream was to purchase a motor
home and travel around the country. Benefield had also retired but was still actively engaged with
national horse shows. After winning a national championship with her Tennessee walking horses
she and a veterinarian set up a USDA approved inspection program to monitor shows and horses
for illegal activities.


In September 2000 Harrison and Benefield went to Lancaster RV Center and inspected various
models of motor homes. Lancaster RV was an authorized dealer for defendant and appellant
Rexhall Industries, Inc. (Rexhall), a publicly traded manufacturer of motor homes. At the time
Lancaster RV had been leasing adjacent office and parking space from Rexhall.


Salesmen at Lancaster RV suggested Harrison and Benefield might be interested in a particular
Rexhall motor home then on display at another dealership in the City of Colton. Harrison and
Benefield went to Colton accompanied by these salesmen and inspected the Rexhall motor home.
It was raining heavily at the time but Harrison and Benefield could see the interior of the home
was quite attractive and had many of the features they desired. A Rexhall advertisement described
this motor home as follows: “Bought back from dealer;” “New Unit/4600 miles (approx.);” and
“Full Factory Warranty.”


On September 23, 2000, Harrison and Benefield decided to purchase the 1999 Rexhall motor
home. The mileage on the odometer at the time of their purchase was 6,311. The motor home
had a license plate. However, the sales contract Harrison and Benefield signed stated the motor
home was “new.” The sales contract also stated the seller was Lancaster RV Center. Harrison and
Benefield questioned the salesmen about the mileage and existing license plate. The Lancaster RV
salesmen gave various explanations: a couple contracted to purchase the motor home but cancelled
the purchase when the husband unexpectedly passed away, and/or potential purchasers refused to
complete a purchase of the motor home once they learned it was a 1999 model and not a 2000
as represented. Harrison and Benefield were not told the motor home had had a prior owner. The
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salesmen explained the mileage on the odometer by saying the motor home had been driven around
to various shows and dealerships to show the motor home.


*2  Harrison and Benefield received an express warranty from the manufacturer Rexhall. The
warranty covered the coach portion of the motor home for “one year from the date of purchase by
the original consumer purchaser or until such time as the Motor Home is driven 12,000 miles, or
until the Motor Home is transferred to another owner, whichever of the foregoing events occurs
first, ...” Harrison and Benefield expressly inquired whether the 12,000 mile warranty would be
over and above the 6,311 miles already on the odometer. They were assured the 12,000 mile
warranty would be over and above the existing 6,311 miles. Harrison and Benefield received
a separate express warranty from Ford Motor Company covering the chassis and engine. In
completing the sale Harrison and Benefield signed a Department of Motor Vehicles document
stating they were purchasing this motor home as a used vehicle.


James Rex, Rexhall's vice president of consumer affairs, later explained the motor home's history.
This 1999 model motor home was built at Rexhall's Lancaster manufacturing plant. It was first
sold to a dealership in Branson, Missouri. When it did not sell Rexhall repurchased it from the
Missouri dealer and voided the certificate of sale. Driving the motor home back and forth to
Missouri registered the first few thousand miles on the motor home. In June 2000 Rexhall sold the
motor home to Sohn Corporation, doing business as Irvine RV Center and Lancaster RV Center,
among other names. The certificate of origin documenting the transfer certifies the motor home as
“new.” Because the motor home had only been transferred to and from dealers, Rexhall advertised
the motor home as “new” and offered a full factory warranty on the motor home.


The motor home was returned to Lancaster RV to prepare it for delivery to Harrison and Benefield.
There were some repairs to be performed and additional accessories to be installed at Harrison
and Benefield's request. On their final walk-through on October 5, 2000, Harrison and Benefield
discovered, among other flaws, a crack in the driver's side of the windshield.


The crack in the windshield was directly in front of the steering wheel. The crack started at the
gasket at the bottom of the window and extended straight up for about eight inches. Harrison and
Benefield requested the windshield be replaced before they took delivery of the motor home.


When they picked up the motor home Harrison and Benefield were informed the windshield
replacement had been performed next door at Rexhall and that its replacement cost was covered
under Rexhall's warranty.


Harrison and Benefield drove the motor home for the first time to Sacramento. They discovered
numerous defects in the coach portion of the motor home and returned it to Rexhall for repair. One
of the problems was Rexhall or its designee had used the old gasket when replacing the windshield
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and the old gasket had dried out and cracked. The motor home was out of service for nearly a month
but Rexhall corrected all the complained of defects without charge under its warranty, including
putting in a new gasket around the windshield.


*3  On their second trip, this time to the Grand Canyon and Zion National Park in early January,
the heater in the motor home stopped working. Rexhall again repaired the heater under its warranty.


In February 2001 Benefield went to Kentucky and Tennessee with a friend for a USDA clinic.
On their return trip they stopped in Gallup, New Mexico to refuel. They noticed a big crack in
the corner of the windshield on the passenger side. The crack started at the base by the side-view
mirror and ran up the windshield. Benefield returned the motor home to Lancaster RV and spoke
to Hector Cordero. Cordero opined the crack was a “stress crack” and not the result of a rock or
debris hitting the windshield. In making his determination, Cordero ran a sharpened pencil along
the crack to see if it stopped at any potential impact point. Because the “pencil test” did not detect
any indentation or impact point Cordero concluded the crack was instead the result of stress or
pressure. Again the windshield was replaced (and other repairs made) under Rexhall's warranty
and without cost to Harrison and Benefield.


At the end of May 2001 Harrison and Benefield planned a trip to Tennessee to attend some horse
shows. While driving the motor home on a highway in Kentucky they suddenly heard a loud
explosion. There was a tremendous bang, like a pistol shot, and then a whooshing sound, akin to
a plane depressurizing. The windshield had popped out of the gasket on the driver's side and wind
was roaring through the gap the loose windshield created. Harrison and Benefield pulled off the
road as soon as they could safely do so and tried to secure the windshield to the motor home using
duct tape. They then parked the motor home on a Wal–Mart parking lot and called and emailed
Rexhall. Benefield took digital photos of the popped out windshield and sent these to Rexhall as
well in order to assist Rexhall's engineers in determining the cause of the problem.


Representatives at Rexhall directed them to an auto glass facility in Garden City, Kansas. They
told Harrison and Benefield to tell the glass facility to send the bill to Rexhall. The glass repairmen
informed Harrison and Benefield part of the problem was the gasket lacked the normal sealing
compound to hold the windshield in place. They tried to push the glass back into place under the
roof line using giant rollers but were unsuccessful. The glass repairmen in Kansas caulked and
glued the windshield as a temporary measure to enable Harrison and Benefield to at least drive
the motor home to Nashville, Tennessee. In Nashville the windshield problem again received a
temporary fix while parked at a friend's farm.


While arranging these repairs Benefield spoke several times to Rexhall employees. She expressed
concern about wasting warranty miles driving around looking for repair facilities. One of the
Rexhall representatives Benefield spoke to opined “they were dealing with” an “obvious structural
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problem.” The representative told Benefield not to worry because with the same problem recurring
repairs would be covered under the warranty until completely corrected.


*4  Rexhall wanted Benefield to return to California so its factory engineers could inspect and
correct the problem. Benefield explained it was too dangerous to drive the motor home that far in
its present condition. Rexhall informed Benefield they had a warranty repair facility in Florida and
encouraged her to drive to Florida for the repairs. Benefield stated she had no intention of going
to Florida. Rexhall then recommended an authorized dealer and warranty repair facility in Pearl,
Mississippi called Travel America for the permanent repairs. Benefield explained Mississippi was
also a considerable distance away. Benefield asked for a list of Rexhall's warranty dealers across the
nation but Rexhall did not have a list. Rexhall offered to ship a new windshield directly to Travel
America so everything, including the gaskets, could be replaced and installed properly. Also, after
reviewing Benefield's photographs Rexhall's engineers suggested Travel America shave back the
motor home's interior cabinets so the windshield could be pushed back under the roof line.


Ultimately, Benefield and Harrison drove the 500 miles to Travel America in Pearl, Mississippi.
The new windshield had not yet arrived so they drove the 500 miles back to Nashville. A week
later Rexhall called Benefield and told her the gaskets and windshield had been shipped to Travel
America. However, Travel America called Benefield to tell her not to come because the windshield
had broken in transit. Rexhall sent another set of windshields but these also broke in the cardboard
boxes in which they had been shipped. Benefield finally called Rexhall, spoke to someone in
its shipping department, and suggested the windshields be packed and shipped in wooden crates
instead.


In late July Benefield and Harrison made their second trip to Pearl, Mississippi after Travel
America called to tell them a set of windshields had finally arrived intact. There Travel America
showed them the warranty claim form it would be using to request reimbursement from Rexhall
for what it was told were warranty repairs. Benefield had to vacate the motor home and rent a hotel
room and rental car while Travel America made the repairs. In the meantime Harrison returned
to California.


Once the repairs were completed Benefield left Mississippi and traveled to Nashville for a horse
show. A few days later she noticed there was an approximately foot long crack on the passenger
side of the windshield in exactly the same spot where it had cracked before. The crack started at
the gasket near the rear view mirror and went up the windshield. Benefield conducted her own
pencil test on the crack and found it to be perfectly smooth. She found no impact point to suggest
this new crack was the result of a rock or any other debris striking the windshield. Accordingly,
she assumed this was yet another stress crack.
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This occurred the first week of September. Benefield called Rexhall immediately. She spoke to Eli
Beltran, manager of the warranty department. Benefield told him she had now owned the motor
home for 11 months and had spent most of this time driving around the United States to warranty
facilities to have her windshield problems corrected. Benefield explained she had completely lost
all confidence in Rexhall and in the motor home's structural integrity. Benefield told him she did
not want the motor home any more. Benefield told Beltran she wanted Rexhall to replace the
motor home or to refund her money. Beltran explained he did not have the authority to authorize
a replacement home or a refund and stated he would get back to her.


*5  Beltran did not call her back. Benefield called Rexhall several times but could find no one
to speak with her. Finally in November Benefield did speak with Rexhall's customer relations
manager, Daniel Acuna. She told him she was frustrated because none of Rexhall's authorized
service centers had been able to correct the problems with her motor home. She told him because
the motor home apparently could not be fixed she did not want it and now wanted either a
replacement or her money back. As Benefield put it, she did not “want to spend the rest [of her]
life driving around the United States visiting warranty repair shops.”


Acuna asked Benefield to drive it back to California so Rexhall's own engineers could have a
chance to correct the problems. Benefield objected it would be unsafe to attempt such a trip because
the windshield could break entirely or pop out again.


Benefield called Rexhall several more times. In mid-November Eli Beltran told Benefield the only
persons who could authorize replacement or refund were Bill Rex or Jim Rex. However, Rexhall
insisted on inspecting the motor home as a prerequisite to either remedy. Benefield then spoke
to Acuna who suggested Benefield either take the motor home to their warranty repair facility in
Florida or to a newly contracted warranty repair facility in Indiana. He informed her Mr. Rex had
authorized him to extend the warranty on the windshield for an additional five years, provided
Rexhall's engineers had a chance to repair the problems. Again Benefield explained it was too
dangerous to drive those sorts of distances with a cracked windshield. Acuna suggested Rexhall
could arrange to have a driver come and pick up the coach to take it back to California. He explained
Rexhall wanted one more chance to fix the windshield problem itself. Benefield replied she would
agree to the arrangement, provided Rexhall would pay to store all her belongings now in the motor
home. Alternatively, Benefield suggested Rexhall employees could come to Tennessee to inspect
the motor home.


Benefield received no commitment from Rexhall regarding any of her requests. She left the motor
home in Tennessee on a friend's farm and returned to California. On December 13, 2001, she and
Harrison filed suit.
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An automotive expert retained by Rexhall gave his opinion, among others, a motor home with a
cracked windshield should not be driven at highway speeds.


At trial, James Rex testified he instructed Eli Beltran to request Benefield to return the motor home
to California because when a problem is not getting fixed in the field Rexhall likes to get the motor
home back to the plant and to their own service center in order to get to the source of the problem
and fix it once and for all.


During discovery Rexhall's counsel subpoenaed DMV records and discovered an application for
registration of the motor home by one Barbara Davies. Based on this document, James Rex now
believed Harrison and Benefield were not the “original consumer purchasers” and for this reason
the motor home was not in fact covered under the express terms of Rexhall's warranty. 2  James
Rex testified Rexhall provided and paid for repairs on the motor home because Rexhall at the time
“didn't know any different.”


2 Based on this DMV document Rexhall moved for summary judgment which was denied. The
trial court found there were triable issues of material fact whether Harrison and Benefield
purchased the motor home as “new” and thus whether they were entitled to the protections
of Rexhall's express warranty.


*6  After a nine day trial the jury returned a special verdict in favor of Harrison and Benefield.
The jury found (1) the motor home manufactured by Rexhall was a “consumer good” within
the meaning of the Song–Beverly Consumer Warranty Act (by a vote of nine to three); (2)
Rexhall gave Harrison and Benefield an express warranty (by a vote nine to three); (3) the motor
home failed to perform as warranted (by a vote of 10 to two); (4) the motor home's failure to
perform was unrelated to unauthorized or unreasonable use (by all 12 jurors); (5) the motor home's
nonconformity substantially impaired its use, value and safety (by a vote of ten to two); (6)
Rexhall or its authorized repair facilities had a reasonable number of opportunities to repair the
nonconformity but failed to do so (by a vote of nine to three); (7) Rexhall or its authorized repair
facilities failed to begin service and repair within a reasonable amount of time to repair the motor
home to conform to its warranty within 30 days (by a vote of nine to three); and (8) Rexhall failed
to promptly replace the motor home or to refund the motor home's purchase price. Eleven of the
jurors voted to award Harrison and Benefield damages of $136,235.87, the exact amount then
owing and already paid toward the purchase price of the motor home. The jury also imposed a
$20,000 civil penalty against Rexhall for willfully failing to comply with its obligations under the
Song–Beverly Consumer Warranty Act.


After reviewing motions, oppositions, supplemental opposition papers and evidentiary objections,
and hearing oral arguments over several court dates, the court awarded Harrison and Benefield
attorney fees, costs and expenses, 3  as well as prejudgment interest. 4
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3 Section 1794, subdivision (d).


4 Section 3287, subdivision (a).


Rexhall appeals from the judgment.


DISCUSSION


I. SUBSTANTIAL EVIDENCE SUPPORTS THE CHALLENGED FINDINGS.


A. Standard Of Review Of A Challenge To The Sufficiency Of The Evidence.
In a challenge to the sufficiency of the evidence this court's review of the jury's factual
determinations is limited. “ ‘[A]ll conflicts must be resolved in favor of the respondent, and all
legitimate and reasonable inferences indulged in to uphold the verdict if possible.... [T]he power
of the appellate court begins and ends with a determination ... whether there is any substantial
evidence, contradicted or uncontradicted, which will support the conclusion reached by the jury.
When two or more inferences can be reasonably deduced from the facts, the reviewing court is
without power to substitute its deductions for those of the trial court.’ (Crawford v. Southern Pacific
Co. (1935) 3 Cal.2d 427, 429.)


“ ‘Substantial evidence’ is ‘ “such relevant evidence as a reasonable [person] might accept as
adequate to support a conclusion .” ‘ (Estate of Teed (1952) 112 Cal.App.2d 638, 644.) ‘[I]f
the word “substantial” means anything at all, it clearly implies that such evidence must be of
ponderable legal significance. Obviously the word cannot be deemed synonymous with “any”
evidence. It must be reasonable in nature, credible, and of solid value; it must actually be
“substantial” proof of the essentials which the law requires in a particular case.’ (Ibid.) However,
the testimony of a single witness, even the party herself, may be sufficient. (In re Marriage of Mix
(1975) 14 Cal.3d 604, 614.)” 5


5 Jensen v. BMW of North America, Inc. (1995) 35 Cal.App.4th 112, 134.


B. Substantial Evidence Supports The Jury's Findings The Motor Home Was A
“Consumer Good” And Rexhall Gave Its Express Warranty On The Motor Home.


*7  Under the Song–Beverly Consumer Warranty Act (Act) the coach portion of a motor home is
expressly excluded from the definition of “new motor vehicle” for purposes of the “lemon law”
provisions of the Act. Section 1793.22, subdivision (e), defines the term “new motor vehicle”
very broadly but regarding motor homes limits the definition to “the chassis, chassis cab, and that
portion of a motor home devoted to its propulsion, ...” The parties in this action proceeded on the
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theory the nonconforming portions primarily affected the coach portion of the motor home and
not the propulsion components or chassis. Thus for purposes of this trial the statute's definition of
“new motor vehicle” was inapplicable.


The coach portion of a motor home is nevertheless considered a protected “consumer good” under
the Act. Section 1791, subdivision (a) defines a “consumer good” as “any new product or part
thereof that is used, bought, or leased for use primarily for personal, family or household purposes,
except for clothing and consumables....” In National R.V., Inc. v. Foreman, 6  the Court of Appeal
held, “while it is clear that motor home coaches are not covered by the so-called ‘Lemon Act,’
they clearly are ‘consumer goods' within the meaning of the Act and are subject to the general
application provisions of the Act, such as section 1793.2, subdivision (d)(1) [the act's general
refund or replace provision].” 7


6 National R.V., Inc. v. Foreman (1995) 34 Cal.App.4th 1072.


7 National R.V., Inc. v. Foreman, supra, 34 Cal.App.4th 1072, 1083.


Rexhall does not dispute a motor home coach could be a “consumer good” for purposes of the
replace or refund provision of the Act. However, it claims the coach involved in this case was
“used” and for this reason insufficient evidence supports the jury's finding the coach qualified as
“new,” and was thus a “consumer good” within the protections of the Act. Also, because it claims
the motor home had a previously registered owner, Rexhall reasons Harrison and Benefield were
not the “original consumer purchasers” and for this reason were not entitled to the company's
express warranty on the motor home. 8


8 In a single sentence in its opening brief Rexhall now claims the windshield was in fact part
of the “chassis cab” and thus part of a “motor vehicle.” If this is the case, then the primary
nonconformity concerning this motor home falls directly within the statutory definition of
a “new motor vehicle.” Section 1793.22, subdivision (e)(2)'s definition of a “new motor
vehicle” includes a “motor vehicle sold with a manufacturer's new car warranty....” (See also,
Jensen v. BMW of North America, Inc., supra, 35 Cal.App.4th 112, 123 [car leased with over
7,500 existing miles on the odometer was a “new motor vehicle” under the Act because it
was leased with a balance remaining on the manufacturer's warranty].) In the present case
the motor home was sold with the manufacturer's “full factory warranty” and for this reason
would similarly qualify under the Act as a “new motor vehicle.” Understandably, Rexhall
does not strenuously press this argument.


There was substantial and conflicting evidence on the issue whether the motor home was new or
used. On the one hand, there were over 6,000 miles on the odometer when Harrison and Benefield
purchased it, the motor home already had a license plate, they signed a DMV document stating
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they were purchasing a used motor home, Lancaster RV personnel told them previous parties had
reneged on prior purchases of the motor home, and Rexhall produced a DMV document indicating
a Ms. Davies had once applied to register the motor home.


On the other hand, other substantial and equally credible evidence supports the jury's finding
the motor home Harrison and Benefield purchased was “new.” The retail sales contract executed
by Rexhall's authorized dealer Lancaster RV states the motor home was sold as “new.” Title
transferred directly from Lancaster RV to Harrison and Benefield and not from any previous retail
consumer. Had Barbara Davies in fact been a previous owner of the motor home title would have
instead transferred from her as the previous owner. It did not. Moreover, Rexhall produced no
evidence of a sales contract or other evidence of a sale to this Ms. Davies. Instead, the certificate
of origin executed in June 2000 when it transferred the motor home to Lancaster RV two months
before Harrison and Benefield's purchase certified it “was the first transfer of such new vehicle
in ordinary trade and commerce.”


*8  Rexhall's advertisement stated the motor home was “new” and thus qualified for a full factory
warranty. On purchase Harrison and Benefield received an express warranty from Rexhall as the
“original consumer purchaser.” Lancaster RV personnel confirmed they would receive the 12,000
mile warranty on top of the 6,311 miles exiting on the motor home at the time of purchase. All
repairs on the motor home thereafter were in fact performed under the warranty. All Rexhall work
orders stated repairs were performed under the warranty. As confirmed through the testimony of Eli
Beltran, Daniel Acuna and James Rex, the Rexhall firm always treated Harrison and Benefield as
if they were entitled to the full protections of its express warranty extended to “original consumer
purchasers.” In fact, at the end, James Rex, as head of consumer relations, offered to extend
Rexhall's allegedly “nonexistent” warranty an additional five years on the windshield once he
learned Benefield wanted her money back.


Rexhall would not have made all repairs for free had it believed either that Harrison or Benefield
were not the “original consumer purchasers” as its warranty requires, or if Rexhall believed they
had not actually received the express warranty on the motor home as advertised and promised.
If the motor home was “new” for purposes of warranty repairs, it was “new” for purposes of the
replace or refund provision of the Act.


Although the evidence on the issue was very much in conflict, the foregoing evidence in
combination constitutes substantial evidence to support the jury's finding the motor home was
“new” and thus a “consumer good” within the meaning of the Act. This same evidence is also
sufficient to support the finding Rexhall gave Harrison and Benefield an express warranty on the
motor home. 9  Accordingly, the jury's findings need not be reversed for insufficient evidence.
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9 Because these key factual matters were the subject of conflicting evidence, the trial court
correctly found they presented triable issues of fact for the jury and denied Rexhall's
motion for summary judgment. (Code Civ. Proc., § 437c, subdivision (c) [“except summary
judgment may not be granted by the court based on inferences reasonably deducible from
the evidence, if contradicted by other inferences or evidence, which raise a triable issue as to
any material fact.”]; see also, Edward Fineman Co. v. Superior Court (1998) 66 Cal.App.4th
1110, 1116 [an appellate court reviews the denial of a summary judgment de novo].)


C. Substantial Evidence Supports The Jury's Finding Rexhall Failed To Promptly
Replace The Motor Home Or To Refund The Purchase Price Of The Motor Home.


Rexhall argues the evidence showed Benefield refused to deliver the motor home to California for
repairs as is allegedly required by the Act. For this reason Rexhall claims the finding it failed to
promptly replace the motor home or refund its purchase price was not supported by the evidence.


Rexhall relies for its argument on the language of section 1793.2, subdivision (c). This provision
states, “The buyer shall deliver nonconforming goods to the manufacturer's service and repair
facility within this state, ...” 10  However, this argument overlooks the balance and dispositive
portion of this subdivision which additionally provides, “unless due to reasons of size and weight,
or method of attachment, or method of installation, or nature of the nonconformity, delivery cannot
reasonably be accomplished. If the buyer cannot return the nonconforming goods for any of these
reasons, he or she shall notify the manufacturer or its nearest service and repair facility within
the state. Written notice of nonconformity to the manufacturer or its service and repair facility
shall constitute return of the goods for purposes of this section. Upon receipt of that notice of
nonconformity, the manufacturer shall, at its option, service or repair the goods at the buyer's
residence, or pick up the goods for service and repair, or arrange for transporting the goods to
its service and repair facility. All reasonable costs of transporting the goods when a buyer cannot
return them for any of the above reasons shall be at the manufacturer's expense. The reasonable
costs of transporting nonconforming goods after delivery to the service and repair facility until
return of the goods to the buyer shall be at the manufacturer's expense.” 11


10 Italics added.


11 Italics added.


*9  The evidence in the present case showed the “goods” could not reasonably be returned to the
manufacturer in California due both to its size and weight and the nature of the nonconformity.
It was unsafe to drive the motor home on the highway, which would have been necessary to get
it back to California. Even Rexhall's expert agreed a vehicle with a cracked windshield posed a
safety hazard and for this reason should not be driven at highway speeds. There was no evidence
to the contrary. Moreover, because of its weight and size, there was no other viable option for
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delivering the nonconforming goods back to the manufacturer in this state. Through her emails
and photographs of the damage Benefield served Rexhall written notice the mobile home could
not be safely returned to California. Accordingly, the jury was justified in finding Harrison and
Benefield were not obligated to bring the motor home to California to trigger Rexhall's obligations
under the Act.


II. THE TRIAL COURT PROPERLY INSTRUCTED THE JURY.
Rexhall challenges the propriety of the court's instructions. Rexhall claims the court's refusal to
instruct the jury in accordance with its theory of the case resulted in a manifest miscarriage of
justice requiring reversal of the judgment. We find no error in the court's refusal of Rexhall's
proposed instructions or proposed modifications of the court's instructions.


The court properly rejected Rexhall's proposed definition of “consumer good” based on the Vehicle
Code definition of a “new” motor vehicle. Rexhall's proposed instruction stated: “A new vehicle
is a vehicle constructed entirely from new parts that has never been the subject of a retail sale or
registered with the Department or registered with the appropriate agency or authority of any other
state, District of Columbia, territory, or possession of the United States, or foreign state, province,
or country.”


First, this is an action under the Song–Beverly Consumer Warranty Act which has its own unique
definitions of “new motor vehicle” entirely distinct from any definition of “new vehicle” in the
Vehicle Code. 12  As explained in Jensen v. BMW of North America, Inc., “The Vehicle Code
definitions of new and used vehicles apply to the entire code, including regulation of vehicle sales,
registration, and operation. (Veh.Code, § 100.) The Act deals with significantly different subject
matter-consumer protection through enforcement of express warranties. Accordingly, we find no
inherent conflict given the different subject matter and statutory purposes.” 13


12 Compare section 1793.22, subdivision (e)(2).


13 Jensen v. BMW of North America, Inc., supra, 35 Cal.App.4th 112, 125.


Moreover, as noted, this case does not involve the propulsion or chassis portion of the motor home
at all. If it did, Ford Motor Company, which provided these components, would have been the
defendant instead. This case concerned the coach portion of the motor home or a “consumer good,”
a term on which the jury was instructed. Rexhall's proposed instruction defining a “new vehicle”
was therefore inapplicable and unnecessary and the trial court properly refused it.


*10  The court also properly rejected Rexhall's request to modify the standard CACI 3200
instruction to state Harrison and Benefield were required to bring the motor home to Rexhall's
facility in this state for repairs to be entitled to the benefits of the Act.
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It is true section 1793.2, subdivision (d) states in part “if the manufacturer or its representative
in this state does not service or repair the goods to conform to the applicable express warranties
after a reasonable number of attempts, the manufacturer shall either replace the goods or reimburse
the buyer....” 14  However, as already discussed in section I, subpart C, supra, this very statute
provides exceptions to the requirement of returning nonconforming goods to the manufacturer in
this state . 15  If because of the “nature of the nonconformity”—in this case a cracked windshield
which made the motor home too dangerous to drive at highway speeds, and by reason of its size
and weight was too large to return by other means—buyers are excused from the requirement of
returning the goods to the manufacturer in this state. 16


14 Italics added.


15 Section 1793.2, subdivision (c).


16 Moreover, the law recognizes a manufacturer is the same as its authorized repair
representatives for purposes of determining what constitutes a reasonable number of repair
attempts. (See, e.g., Ibrahim v. Ford Motor Co. (1989) 214 Cal.App.3d 878, 888 [“The
legislative history of these provisions [section 1793.2] demonstrates beyond any question
that such a differentiation between manufacturer and local representative is unwarranted.”].)


III. REXHALL CANNOT DEMONSTRATE PREJUDICE FROM THE COURT'S
OVERRULING OF ITS OBJECTIONS TO ELI BELTRAN'S TESTIMONY.


At the time of the events in this case Eli Beltran was Rexhall's warranty manager. By the time of
trial he had been promoted to operations manager. Nevertheless, Rexhall objected Beltran had not
been designated as the person most knowledgeable and thus should not be permitted to testify to
certain matters. The court overruled Rexhall's objections and permitted Beltran to testify. Rexhall
interposed numerous objections during the course of Beltran's testimony, including objections of
lack of personal knowledge, speculation, lack of foundation, calls for a legal conclusion, and the
like. These were also overruled and Beltran testified the sales contract stated the motor home was
“new” and further testified Harrison and Benefield had been given a Rexhall warranty. Based on
these facts, Beltran stated he believed they were the “original consumer purchasers.” Beltran also
testified Lancaster RV was an authorized selling agent for Rexhall.


On appeal Rexhall argues permitting Beltran's testimony on these ultimate issues in the case
resulted in prejudicial and reversible error.


Without reaching the issue of the correctness of the court's ruling we are convinced Rexhall can
demonstrate no prejudice from any perceived error. Beltran's testimony was merely cumulative
to the substantial evidence already produced on these points. As noted above, considerable
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documentary and testimonial evidence already before the jury established Harrison and Benefield
were the original consumer purchasers by virtue of, if nothing else, Rexhall's advertising and
selling the motor home as “new” and Rexhall's providing them with its express warranty.
Moreover, the evidence established Rexhall had approved several warranty repairs undertaken by
Lancaster RV on the motor home. This was sufficient to confirm Rexhall itself treated Lancaster
RV as its authorized agent, not only for purposes of sales, but for service as well. In these
circumstances, if there was error in admitting Beltran's testimony on these points, it was surely
harmless. Accordingly, the judgment need not be reversed. 17


17 California Constitution, article VI, section 13 [“No judgment shall be set aside, or new trial
granted, in any cause, on the ground of misdirection of the jury, or of the improper admission
or rejection of evidence, or for any error as to any matter of pleading, or for any error as
to any matter of procedure, unless, after an examination of the entire cause, including the
evidence, the court shall be of the opinion that the error complained of has resulted in a
miscarriage of justice.”]; Code of Civil Procedure section 475.


IV. THE TRIAL COURT PROPERLY ALLOWED PREJUDGMENT INTEREST.
*11  The trial court awarded prejudgment interest of $42,006.06 on the jury's damage award of
$136,235.87. The amount of the damage award mirrors precisely the amount the parties stipulated
to at trial regarding the amount Harrison and Benefield had already paid toward the purchase price
of the motor home plus the amount then owing on the purchase price of the motor home. This
figure was based on their (1) down payment of $10,000; (2) 33 monthly payments of $913.64;
plus (3) the remaining payoff amount of $92,431.19, for the total sum of $136,235.87.


Civil Code section 3287, subdivision (a) provides: “Every person who is entitled to recover
damages certain, or capable of being made certain by calculation, and the right to recover which
is vested in him upon a particular day, is entitled also to recover interest thereon from that day, ...”


Rexhall argues the award of prejudgment interest was error because, not only was liability in
dispute, but the damages sought were also contested. Rexhall correctly notes “interest is not
allowable when damages cannot be computed except on conflicting evidence, ...” 18


18 Lineman v. Schmid (1948) 32 Cal.2d 204, 212.


It is true Harrison and Benefield sought consequential damages in addition to restitution damages
which were neither a fixed sum nor a sum capable of calculation by resort to market prices or
like sources. However, this fact is immaterial because the jury's award includes no amount for
consequential damages at all. The jury's award in this case consisted solely of the fixed amounts
paid and still owing on the motor home to which both sides stipulated based on the figures stated
in the sales contract.
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“[W]hen money is stated in the contract or is ascertainable by mathematical calculation from a
standard fixed in the contract or from established market prices of the subject matter, interest is
allowed on the amount of the debt or money value from the time performance was due, ...” 19  In
the present case the damage award was ascertainable by mathematical calculation from the figures
stated in the sales contract regarding the amount for the down payment, the monthly payment
amount, and by calculation, the amount of payments made and still owing. In these circumstances,
where the damage award could be made certain by calculation, it was not error for the trial court
to award an amount of prejudgment interest. 20


19 Lineman v. Schmid, supra, 32 Cal.2d 204, 211.


20 See section 1790.4 [“The remedies provided by this chapter are cumulative and shall not be
construed as restricting any remedy that is otherwise available, and, in particular, shall not
be construed to supplant the provisions of the Unfair Practices Act.”]; Mitchell v. Blue Bird
Body Co. (2000) 80 Cal.App.4th 32 [finance charges paid are properly part of the restitution
required]; Leaf v. Phil Rauch, Inc. (1975) 47 Cal.App.3d 371, 376 [in a pre Act decision,
the court found the plaintiffs were entitled as a matter of right to an award of prejudgment
interest from the date they rescinded the purchase contract for the defective vehicle].


Rexhall argues even if an award of prejudgment interest was appropriate it was clear error to
award such interest from the date of purchase. In a normal contract action, prejudgment interest
generally runs from the date of the breach or from the date payment was due. 21  In the context of
this case, performance was due on the date Harrison and Benefield bought the motor home and
the “breach” occurred on delivery. On their first walk through of the motor home Harrison and
Benefield discovered an existing crack on the driver's side of the windshield. For this reason they
had to leave the motor home with Lancaster RV for repairs instead of taking delivery.


21 See, e.g., Lineman v. Schmid, supra, 32 Cal.2d 204, 211 [“from the time performance was
due”].


*12  In these circumstances we find no abuse of the trial court's discretion in determining
prejudgment interest should run from the first date Rexhall delivered the nonconforming goods—
in this case on the date of purchase.


V. REXHALL HAS FAILED TO DEMONSTRATE THE TRIAL COURT ABUSED ITS
DISCRETION IN AWARDING ATTORNEY FEES.


Section 1794, subdivision (d) provides: “If the buyer prevails in an action under this section, the
buyer shall be allowed by the court to recover as part of the judgment a sum equal to the aggregate
amount of costs and expenses, including attorney fees based on actual time expended, determined



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948114148&pubNum=231&originatingDoc=Ia4d875d79d1e11da9cfda9de91273d56&refType=RP&fi=co_pp_sp_231_211&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_211

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000111074&pubNum=4041&originatingDoc=Ia4d875d79d1e11da9cfda9de91273d56&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000111074&pubNum=4041&originatingDoc=Ia4d875d79d1e11da9cfda9de91273d56&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975104149&pubNum=226&originatingDoc=Ia4d875d79d1e11da9cfda9de91273d56&refType=RP&fi=co_pp_sp_226_376&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_376

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948114148&pubNum=231&originatingDoc=Ia4d875d79d1e11da9cfda9de91273d56&refType=RP&fi=co_pp_sp_231_211&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_211





Harrison v. Rexhall Industries, Inc., Not Reported in Cal.Rptr.3d (2006)
2006 WL 330547


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 16


by the court to have been reasonably incurred by the buyer in connection with the commencement
and prosecution of such action.”


The statute “requires the trial court to make an initial determination of the actual time expended;
and then to ascertain whether under all the circumstances of the case the amount of actual time
expended and the monetary charge being made for the time expended are reasonable. These
circumstances may include, but are not limited to, factors such as the complexity of the case
and procedural demands, the skill exhibited and the results achieved. If the time expended or the
monetary charge being made for the time expended are not reasonable under all the circumstances,
then the court must take this into account and award attorney fees in a lesser amount. A prevailing
buyer has the burden of ‘showing that the fees incurred were “allowable,” were “reasonably
necessary to the conduct of the litigation,” and were “reasonable in amount.” ‘ (Levy v. Toyota
Motor Sales, U.S.A., Inc. (1992) 4 Cal.App.4th 807, 816.)” 22


22 Nightingale v. Hyundai Motor America (1994) 31 Cal.App.4th 99, 104 [trial court correctly
held counsel's hourly rate to the amount expressly stated in the fee agreement].


Rexhall attacks the reasonableness of counsel's hourly rate, and by extension, to the total amount
of fees awarded. Rexhall claims the hourly fees claimed of $310 and $350 an hour were simply
“plucked out of the air by respondents' attorneys.”


Rexhall's assertion is not supported by the record. Rarely has this court reviewed such a
comprehensively litigated, and carefully reviewed, motion for fees, costs and expenses. Rexhall
aggressively objected to and/or moved to tax nearly every claimed item, and category of items, and
did so in considerable detail. Rexhall also expressly challenged counsels' hourly rates. In response,
counsel for Harrison and Benefield provided declarations from other experts in consumer warranty
litigation explaining their hourly rates ranged from $250 to $350. After reviewing the papers and
hearing oral argument the trial court requested counsel to resubmit their request for fees, costs and
expenses in a three column format. The columns allowed the trial court to review each claimed
expense and each task performed by counsel, item by item. The court used the columns to grant,
deny or modify each line item, taking into consideration Rexhall's objections.


Given the court's intense scrutiny of counsels' requested fees, and finding no basis for otherwise
finding error, we conclude the court's award was within its discretion and accordingly find no
abuse. 23


23 Levy v. Toyota Motor Sales, U.S.A., Inc. (1992) 4 Cal.App.4th 807, 813.


*13  Rexhall claims Harrison and Benefield were not entitled to an award of attorney fees in any
event. Rexhall claims they had a contingency fee arrangement with counsel and for this reason
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did not “incur” attorney fees as they were never liable to actually pay attorney fees. Rexhall is
mistaken. “[I]n cases involving a variety of statutory fee-shifting provisions, California courts
have routinely awarded fees to compensate for legal work performed on behalf of a party pursuant
to an attorney-client relationship, although the party did not have a personal obligation to pay for
such services out of his or her own assets.” 24


24 Lolley v. Campbell (2002) 28 Cal.4th 367 [holding a party's entitlement to attorney fees
under the Labor Code is not affected by the fact the attorney represented the indigent client
without charge].


Contrary to Rexhall's argument, section 1794, subdivision (d) of the Song–Beverly Consumer
Warranty Act is a cost-shifting statute which permits an award of fees to a prevailing buyer even
though the buyer is not obligated to actually pay for counsels' services. 25  Thus, fees are “incurred”
for purposes of an award of attorney fees under section 1794, subdivision (d) even in situations
(as apparently in the present case) in which there is a contingent fee agreement. 26


25 See Murillo v. Fleetwood Enterprises, Inc. (1998) 17 Cal.4th 985, 988 [“the Song–Beverly
Consumer Warranty Act (Civ.Code, § 1790 et seq ....) contains a cost-shifting provision that
expressly allows prevailing plaintiffs to recover their costs, including attorney fees, incurred
commencing and prosecuting a lawsuit.”].


26 See Lolley v. Campbell, supra, 28 Cal.4th 367, 374, footnote 2; Nightingale v. Hyundai Motor
America, supra, 31 Cal.App.4th 99, 105, footnote 6 [“there may be situations in which there
is a contingent fee agreement or an absence of any specific fee agreement or arrangement. In
those situations, for purposes of section 1794, subdivision (d), a prevailing buyer represented
by counsel is entitled to an award of reasonable attorney fees for time reasonably expended
by his or her attorney.”].


DISPOSITION


The judgment is affirmed. Respondents to recover their costs of appeal.


We concur: WOODS and ZELON, JJ.


All Citations


Not Reported in Cal.Rptr.3d, 2006 WL 330547
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291 F.Supp.3d 936
United States District Court, N.D. California.


IN RE MYFORD TOUCH CONSUMER LITIGATION


Case No. 13–cv–03072–EMC
|


Signed 02/14/2018


Synopsis
Background: Consumers brought class action against motor vehicle manufacturer, alleging, inter
alia, consumer protection, fraud, and breach-of-warranty claims related to allegedly defective
“infotainment” system used in some of manufacturer's vehicles. Manufacturer moved for summary
judgment on the classwide express and implied warranty claims as well as a number of individual
fraud and consumer protection claims.


Holdings: The District Court, Edward M. Chen, J., held that:


[1] genuine issues of material fact existed as to whether defect in automobile manufacturer's
“infotainment” system caused persistent and prevalent distractions that impaired vehicles'
reliability or operability;


[2] consumers who purchased used vehicles could not bring implied merchantability claims against
manufacturer under California's Song-Beverly Act;


[3] genuine issue of material fact existed as to whether manufacturer's warranty disclaimer for
vehicles used for business purposes was sufficiently conspicuous, and thus whether disclaimer
was valid;


[4] economic loss doctrine barred Colorado consumers' strict product liability claims;


[5] genuine issue of material fact existed as to whether consumer purchased vehicle for purely or
primarily personal reasons;


[6] expert testimony was admissible; and
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[7] genuine issue of material fact existed as to whether consumer justifiably relied on automobile
manufacturer's failure to inform consumers of severity of defect in vehicles' “infotainment”
systems when he purchased his vehicle.


Motion granted in part and denied in part.


Procedural Posture(s): Motion for Summary Judgment.


West Headnotes (49)


[1] Sales Fitness for Ordinary Purpose or Use;  Merchantability
Implied warranty of merchantability does not impose a general requirement that goods
precisely fulfill the expectation of the buyer; instead, it provides for a minimum level of
quality.


3 Cases that cite this headnote


[2] Sales Breach and elements thereof in general
To state a claim of breach of implied warranty of merchantability, plaintiff must allege a
fundamental defect that renders the product unfit for its ordinary purpose.


11 Cases that cite this headnote


[3] Sales Motor vehicles
To be fit for its ordinary purpose, a vehicle must be in safe condition, be substantially free
of defects, and provide “reliable” transportation.


13 Cases that cite this headnote


[4] Sales Breach and elements thereof in general
Proof of a safety condition is not required to demonstrate unmerchantability; it is merely
one way to demonstrate unmerchantability.


4 Cases that cite this headnote


[5] Sales Motor vehicles
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A car's ability to provide transportation is a defense in an action alleging breach of implied
warranty of merchantability only in the context of cases in which no damage has been
suffered otherwise.


5 Cases that cite this headnote


[6] Federal Civil Procedure Sales cases in general
Genuine issues of material fact as to whether defect in automobile manufacturer's
“infotainment” system caused distractions, and whether such distractions were so
persistent and prevalent that they impaired the reliability or operability of the vehicles,
precluded summary judgment on consumers' class action claims asserting breach of
implied warranty of merchantability under various state laws.


[7] Sales Motor vehicles
Plaintiffs are not required to introduce proof of an accident caused by a defect to
demonstrate the vehicle was unmerchantable.


5 Cases that cite this headnote


[8] Antitrust and Trade Regulation Time to Sue;  Limitations
Requirement set forth in California's Song–Beverly Act, that plaintiffs must show their
vehicle was unmerchantable within one year of purchase in order to support an implied
merchantability claim, does not mean plaintiff must discover and report to the seller a latent
defect within that time period; fact that the alleged defect resulted in destructive harm to
the product two years after the sale does not necessarily mean that the defect did not exist
at the time of sale, which is the critical question under the Act. Cal. Civ. Code § 1791.1(c).


[9] Antitrust and Trade Regulation Time to Sue;  Limitations
Evidence that defect in automobile manufacturer's “infotainment” system was inherent
to the software system, which was included in all vehicles as of purchase was sufficient
to satisfy one-year statute of limitations for an implied warranty claim under California's
Song–Beverly Act. Cal. Civ. Code § 1791.1(c).


3 Cases that cite this headnote


[10] Antitrust and Trade Regulation Exclusive and Concurrent Remedies or Laws
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Consumers who purchased used vehicles in California that were subject to express
warranties could not bring implied merchantability claims against vehicle manufacturer
under California's Song-Beverly Act; Act provided that, where express warranties were
given, retailers and distributors were subject to whatever obligations already applied to the
manufacturer, but did not create additional obligations on a manufacturer vis-a-vis used
care purchasers. Cal. Civ. Code § 1791.1(c).


4 Cases that cite this headnote


[11] Sales Exclusion, Modification, or Limitation of Warranties
Under California law, a court must review the conspicuousness of a warranty disclaimer in
the context of the entire contract, and in light of the sophistication of the parties; the court's
analysis is not simply a matter of measuring the type size or looking at the placement
of the disclaimer within the contract, but rather, a reviewing court must ascertain that
a reasonable person in the buyer's position would not have been surprised to find the
warranty disclaimer in the contract.


1 Cases that cite this headnote


[12] Federal Civil Procedure Sales cases in general
Genuine issue of material fact as to whether vehicle manufacturer's warranty disclaimer
for vehicles used for business purposes was sufficiently conspicuous, and thus whether
disclaimer was valid under California law, precluded summary judgment as to consumers'
class action implied warrantability claims involving vehicles used for business purposes.
Cal. Com. Code § 1201(10).


[13] Products Liability Economic losses;  damage to product itself
Products Liability Automobiles
Economic loss doctrine barred Colorado consumers' strict product liability claims based on
automobile manufacturer's defective “infotainment” system, even if defective design gave
rise to an unreasonable safety hazard, where manufacturer's express warranty effectively
memorialized the strict liability duty.


[14] Negligence Elements in general
Under Ohio law, to establish actionable negligence, one seeking recovery must show the
existence of a duty, the breach of the duty, and injury resulting proximately therefrom.
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[15] Products Liability Design
Products Liability Foreseeable or intended use
Under Ohio law, manufacturers have a duty to design a product that is reasonably safe for
its intended use, and for other uses which are foreseeably probable.


[16] Products Liability Economic losses;  damage to product itself
Under Ohio law, plaintiffs may recover for economic loss connected to alleged damage to
or decreased value of a defective product.


[17] Federal Civil Procedure Tort cases in general
Genuine issue of material fact as to whether lost value to Ohio consumers' vehicles
could be attributed to a breach of duty to design a safe product, rather than a good
product, precluded summary judgment on product liability claim arising out of defect in
automobiles' “infotainment” system.


[18] Sales Breach and elements thereof in general
A manufacturer's liability for breach of an express warranty derives from, and is measured
by, the terms of that warranty.


[19] Sales Repair or replacement
A repair or replace remedy fails of its essential purpose when a warrantor fails to
successfully repair defects within a reasonable time.


[20] Sales Repair or replacement
Before an exclusive repair and replace remedy in an express warranty is considered to
have failed of its essential purpose, a seller must be given an opportunity to repair and
replace the product.


[21] Sales Motor vehicles
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Sales Design defects
Sales Repair or replacement
Under California law, ambiguity in automobile manufacturer's express warranty, which
referenced manufacturing defects and defects introduced during the design process,
required that warranty be construed against manufacturer to guarantee against both
manufacturing and design defects, and thus requirement that consumer present vehicle for
repair also necessarily applied to design defects, such that consumers were required to
comply with repair requirement to allege a breach of warranty.


[22] Federal Civil Procedure Sales cases in general
Genuine issue of material fact as to California and Washington class members' rates of
repair of defect in automobile manufacturer's “infotainment” system precluded summary
judgment on such consumers' breach of express warranty claims.


1 Cases that cite this headnote


[23] Sales Repair or replacement
Consumer was not required to show he sought two or more repair attempts for each discrete
issue arising out of defect in automobile manufacturer's “infotainment” system in order to
establish breach of warranty, where each issue was manifestation of underlying systemic
problem.


[24] Federal Civil Procedure Sales cases in general
Genuine issues of material fact as to number of times consumer requested repairs, and
whether repairs addressed issues with automobile manufacturer's “infotainment” system,
precluded summary judgment as to consumer's breach of express warranty claim.


[25] Federal Civil Procedure Consumers, purchasers, borrowers, and debtors
Order that certified class as to claims for violation of California's Unfair Competition Law
to the extent they were predicated on bases other than fraud explicitly permitted class to
raise breach of warranty claims for class treatment.
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[26] Antitrust and Trade Regulation Consumers, purchasers, and buyers;  consumer
transactions
Antitrust and Trade Regulation Trade or Commerce;  Business Activity
Antitrust and Trade Regulation Questions of law or fact
The dividing line between consumer and business claims under Massachusetts Consumer
Protection Act (MCPA) is not always clear, and the question whether a particular plaintiff
is acting in a business context is a question of fact reserved for the trier of fact. Mass. Gen.
Laws Ann. ch. 93A, §§ 2(a), 9.


[27] Federal Courts Antitrust, unfair competition, and consumer protection
District Court would follow Massachusetts Supreme Court in determining whether
consumer's vehicle purchase was personal or business-related within meaning of
Massachusetts Consumer Protection Act (MCPA), where prior district court decision did
not explain its deviation from standard set forth by Massachusetts Supreme Court.


[28] Federal Civil Procedure Consumer protection and unfair trade practices, cases
involving
Genuine issue of material fact as to whether consumer purchased vehicle for purely
or primarily personal reasons precluded summary judgment on his claim under
Massachusetts Consumer Protection Act. Mass. Gen. Laws Ann. ch. 93A, § 9.


[29] Antitrust and Trade Regulation Notice and demand requirements;  opportunity to
cure
Under Massachusetts law, pretrial demand letter must provide the prospective defendant
with an opportunity to review the facts and the law involved to see if the requested relief
should be granted or denied and enables him to make a reasonable tender of settlement.
Mass. Gen. Laws Ann. ch. 93A, § 9(3).


[30] Antitrust and Trade Regulation Notice and demand requirements;  opportunity to
cure
In judging the sufficiency of a precertification demand letter in the class action context,
under Massachusetts law, District Court looks solely to the description of the individual
claimant's own injury. Mass. Gen. Laws Ann. ch. 93A, § 9(3).
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[31] Antitrust and Trade Regulation Notice and demand requirements;  opportunity to
cure
Consumer's pretrial demand letter, which stated that consumer purchased a vehicle
equipped with “infotainment” system, and that such system was defective, requiring
repair damages related to loss of vehicle value and restitution, was sufficient, under
Massachusetts' law, to allow vehicle manufacturer to ascertain its exposure, as the potential
value of consumer's individual claim would be derived principally from the cost of
repairing or replacing his vehicle. Mass. Gen. Laws Ann. ch. 93A, § 9(3).


[32] Sales Difference from value as warranted
Sales Repair or replacement
Under California and Washington law, a limited remedy of repair fails of its essential
purpose when the seller is unable to repair the product; in those circumstances, the
purchaser is entitled to recover the difference between the value of what he should have
received and the value of what he got. Cal. Com. Code § 2719(2); Wash. Rev. Code Ann.
§ 62A.2-719(2).


[33] Evidence Relevance and materiality
Evidence Methodology and reasoning; scientific validity
Under Daubert, in assessing the admissibility of expert testimony, District Court must
perform a preliminary assessment of whether the reasoning or methodology underlying
the testimony is scientifically valid and of whether that reasoning or methodology properly
can be applied to the facts in issue. Fed. R. Evid. 702.


1 Cases that cite this headnote


[34] Evidence Methodology and reasoning; scientific validity
Inquiry envisioned by rule governing admissibility of expert testimony is a flexible one
that is focused solely on principles and methodology, not on the conclusions that they
generate. Fed. R. Evid. 702.


[35] Evidence Gatekeeping in general
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Under rule governing admissibility of expert testimony and Daubert, the duty falls
squarely upon the district court to act as a gatekeeper to exclude junk science that does not
meet the rule's reliability standards. Fed. R. Evid. 702.


2 Cases that cite this headnote


[36] Evidence Determination of Question of Admissibility
Trial judge has broad latitude in determining the appropriate form of inquiry as to
admissibility of expert testimony. Fed. R. Evid. 702.


[37] Evidence Expert Evidence
After an expert establishes admissibility of his or her testimony to the judge's satisfaction,
challenges that go to the weight of the evidence are within the province of a fact finder,
not a trial court judge. Fed. R. Evid. 702.


[38] Evidence Sources of Information Relied Upon by Expert
An expert whose methodology is otherwise reliable should not be excluded simply because
the facts upon which his or her opinions are predicated are in dispute, unless those factual
assumptions are indisputably wrong. Fed. R. Evid. 702.


2 Cases that cite this headnote


[39] Evidence Products liability
Economist's reliance on survey evidence, rather than used car sales data, in calculating
consumer value of automobile manufacturer's “infotainment” system, did not render his
method unreliable in product liability action arising out of alleged defect in “infotainment”
system; expert's value analysis was sufficiently reliable to survive Daubert, and objection
to expert's decision not to analyze used car sales data went to the weight of his opinion,
not its admissibility. Fed. R. Evid. 702.


[40] Evidence Products liability
Economist's focus on consumers' subjective valuations of automobile manufacturer's
“infotainment” system to determine how defect in such system affected demand, rather
than on effects of supply curve on hypothetical prices, did not render his method
unreliable in product liability action arising out of alleged defect in “infotainment” system;
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economist's assumption that the supply would have been the same regardless of the change
of price within the range of his survey was not indisputably wrong. Fed. R. Evid. 702.


3 Cases that cite this headnote


[41] Evidence General acceptance
Though peer review is a pertinent consideration in determining admissibility of expert
testimony, publication, which is but one element of peer review, is not a sine qua non
of admissibility, and does not necessarily correlate with reliability; well-grounded but
innovative theories will not have been published. Fed. R. Evid. 702.


[42] Evidence Methodology and reasoning; scientific validity
Fact of publication, or lack thereof, in a peer reviewed journal is a relevant, though not
dispositive, consideration in assessing the scientific validity of a particular technique or
methodology on which an expert opinion is premised.


[43] Evidence Products liability
Fact that economist's “market simulation method” for determining consumers' willingness
to pay for automobile manufacturer's “infotainment” system, had not been published in
a peer-reviewed journal did not render it inherently unreliable in product liability action
arising out of alleged defect in “infotainment” system; economist's report cited at least two
other studies in which a market simulation was used, and argument that better evidence
existed to determine historic market value went to strength of economist's analysis, not its
admissibility under Daubert. Fed. R. Evid. 702.


2 Cases that cite this headnote


[44] Evidence Products liability
Resolution of factual predicate upon which economist's opinion was based, that even if
“average” value of a defective product was still greater than zero, it in fact held zero
value to a risk averse consumer who preferred not to take the chance, and that all class
members were risk adverse consumers, was for the jury to determine in product liability
action arising out of alleged defect in “infotainment” system; given pervasiveness and
seriousness of the defect, District Court could not conclude that economist's assumption
was indisputably wrong. Fed. R. Evid. 702.
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[45] Federal Civil Procedure Evidence;  pleadings and supplementary material
A model purporting to serve as evidence of damages in a class action must measure only
those damages attributable to that theory of liability certified for class treatment; if the
model does not even attempt to do that, it cannot possibly establish that damages are
susceptible of measurement across the entire class.


2 Cases that cite this headnote


[46] Federal Civil Procedure Evidence;  pleadings and supplementary material
Calculations need not be exact, but at the class-certification stage, as at trial, any model
supporting a plaintiff's damages case must be consistent with its liability case.


2 Cases that cite this headnote


[47] Fraud Reliance on Representations and Inducement to Act
An essential element for a claim of fraud by omission is demonstrating actual reliance on
the fraudulent omission.


[48] Fraud Reliance on representations and inducement to act
Justifiable reliance is a fact-specific question that is usually appropriate for jury resolution
in action alleging fraud by omission.


1 Cases that cite this headnote


[49] Federal Civil Procedure Tort cases in general
Genuine issue of material fact as to whether consumer justifiably relied on
automobile manufacturer's failure to inform consumers of severity of defect in vehicles'
“infotainment” systems when he purchased his vehicle precluded summary judgment on
claim of fraud by omission.


*941  EDWARD M. CHEN, United States District Judge
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ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT Docket No. 341


The crux of this case is that Ford's infotainment system known as MyFord Touch was allegedly
defective. Plaintiffs seek to recover damages on behalf of the certified classes in the form of the
diminution in value caused to their vehicles by the defect. Ford now moves for summary judgment
on the classwide express and implied warranty claims as well as a number of individual fraud and
consumer protection claims. For the reasons below, the Court GRANTS IN PART and DENIES
IN PART Ford's motion.


I. FACTUAL AND PROCEDURAL BACKGROUND


The following claims have been certified for class treatment: Breach of Implied Warranty on behalf
of California, Massachusetts, New Jersey, North Carolina, Ohio, and Virginia classes; Breach of
Express Warranty on behalf of California and Washington classes; violation of the Massachusetts
Consumer Protection Act on behalf of the Massachusetts class; negligence under Ohio law; and
strict product liability under Colorado law. See Docket No. 279 at 41–43. 1  The classes are defined
to include “all persons or entities who purchased or leased a Ford or a Lincoln vehicle in [the
applicable state] from Ford Motor Company or through a Ford Motor Company dealership before
August 9, 2013, which vehicle was equipped with a MyFord Touch or MyLincoln Touch in-car
communication and entertainment system.” Id. at 1.


1 The Court initially certified similar claims under California's Consumer Legal Remedies Act
and the consumer protection statutes of Ohio, Texas, and Virginia, but decertified them upon
reconsideration because Plaintiffs could not demonstrate a method to prove actual reliance
on a classwide basis. See Docket No. 301 at 8–9.


Plaintiffs' various claims alleging fraud and fraudulent omission were not certified by the Court,
nor were express warranty claims under the laws of Iowa, Massachusetts, New Jersey, New York,
North Carolina, Ohio, and Virginia. Id. at 36–39, 43. *942  However, several of the non-class
claims remain in the case on an individual basis.


The following chart summarizes the class claims certified by state.
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A. Summary of Factual Allegations


Plaintiffs and Class Members purchased vehicles from Ford that were equipped by MyFord Touch
(“MFT”), an “infotainment” system. The gravamen of Plaintiffs' allegations is that the MFT system
suffered from an underlying, systemic defect in its base software that caused numerous problems,
many of which are described in more detail below. In general, these involved failure of navigation
systems, failure of Bluetooth connectivity and hands-free systems, failure of the climate control
system, frequent freezes and lock-ups, the failure of the back-up camera including images that
froze in place, and so on. See TAC ¶ 7. When malfunctions occurred, certain vehicle features
allegedly became inoperable because MFT was the only way to utilize them. Further, Plaintiffs
allege that the malfunctions distract drivers and therefore cause unreasonable safety risks.


MFT is powered by an operating system known as Ford SYNC, which is also the name given to
Ford's first generation MFT system. Vehicles with MFT cost more than those without it, though the
precise cost is disputed. Plaintiffs allege that Ford has not yet fixed the problem with MFT, though
Ford claims that one of its post-Class Period software updates in 2013 made MFT “first in class,”
and that other software updates issued during the Class Period improved MFT's functionality.
Ford's vehicles were covered by a limited express warranty, whose relevant portions are quoted
in the analysis below.
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B. Summary of Expert Reports
Although not all of the expert reports are material to the instant motion, the Court summarizes
each expert's proffered testimony below.


1. Plaintiffs' Expert Dr. Arnold
Dr. Arnold is an economist with advanced degrees in business and who has taught economics;
he works at Compass *943  Lexecon applying economic models to project damages calculations.
Ford does not challenge Dr. Arnold's expertise, but contends his models in this case are not tied
to implied and express warranty damages and provide no reliable justification for his assumption
that the value of a defective MFT to consumers was $0.


Dr. Arnold used data produced by Ford to calculate the revenue Ford received for sales of the
MFT system with and without a navigation feature. See Edwards Decl., Ex. 56. He calculates
that consumers paid $625 for MFT without navigation and $1,364 for MFT with navigation. Dr.
Arnold then treats the full cost paid as equivalent to the economic loss suffered by each plaintiff
due to the defect; in other words, Dr. Arnold's damages calculation assumes that the MFT system
was valueless. Plaintiffs argue that this assumption is supported by other evidence they intend
to introduce at trial showing that none of the subsequent software upgrades released by Ford
resolved the defects at issue, and thus failed to restore any value to the MFT system. Dr. Arnold's
determination that the MFT system had zero value is premised on the notion that risk averse
consumers would not purchase the MFT with known and severe defects, especially as many affect
safety, thus rendering its value zero. However, that the value to some consumers is zero does
not necessarily imply that the MFT had no market value generally. Dr. Arnold did not attempt to
determine the percentage of consumers or Class Members who were in fact risk averse and for
whom the MFT system therefore had zero value versus those who might attribute value to it. At
best, he states that “most” consumers are risk averse, but he does not state that “all” are. Plaintiffs
argue that the basis for his assumption is economic literature he relies upon; thus, the credibility
of his assumption is a question of fact for the jury, which may discredit his testimony and make
downward adjustments to his damages estimate. The parties disagree about whether Dr. Arnold's
predicate assumptions are so unreliable or unsound as to require exclusion of his opinion entirely,
or whether they may be presented to the jury to consider alongside other foundational evidence
and the jury may be allowed to determine what weight, if any, to give to Dr. Arnold's opinion.


2. Plaintiffs' Expert Mr. Boedeker
Mr. Boedeker is an economist with advanced degrees in statistics and economics, and 25 years
of experience applying economic, statistical, and financial models. Ford does not challenge Mr.
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Boedeker's qualifications but rather whether his damages model is tied to implied and express
warranty damages, and whether his methodology is reliable.


Mr. Boedeker used a survey method called choice-based conjoint analysis to infer how consumers
valued the MFT system in four scenarios where they were exposed to varying levels of information
about the MFT defect, its safety implications, and Ford's knowledge of and failure to disclose
information about the defect. See Edwards Decl., Ex. 57. The analysis shows that the more
information consumers were provided about the defect, the less valuable the MFT system became
to them. Thus, while consumers originally valued MFT at $1,850, that value dropped by $729
when they were told to “[i]magine that your salesperson tells you at the point of purchase that the
MFT system has a glitch but that a fix for the glitches will be provided for free in the future when
ready,” id. ¶ 74; by $910 when they were presented with statements showing Ford's knowledge
of the defect and its severity; and by $839–$1,290 when they learned that the defect also caused
distractions raising safety concerns.


*944  Ford argues that Mr. Boedeker's model is not suitable for calculating express or implied
warranty damages because it does not estimate the cost of repair, it fails to account for the value of
subsequent software upgrades, and because the survey questions introduce an element of fraud into
respondents' valuations, an element irrelevant to breach of warranty claims. Ford also argues that
Mr. Boedeker's methodology is unreliable because his calculation of the change in MFT's value
focuses only on the demand side of the equation without considering the supply-side, because he
does not account for used car sales data, and because certain aspects of his methodology have not
been peer reviewed in economic literature.


3. Plaintiffs' Expert Dr. Rosenberg
Dr. Rosenberg provided a human factors analysis of the MyFord Touch system. See Berman Decl.,
Ex. 19. He analyzes MFT for its usability, safety, and stability. He performed driving studies
that focused on measuring subjective and objective measures of driver distraction resulting from
interactions with MFT. He concluded that there are issues with the design and implementation of
MFT including requiring undue time and attention, excessive task demand, overly complicated
mental models, and causing mistrust of the system, resulting in distraction to drivers and hence
a safety hazard. He also observes that because of the frustrations with the MFT systems, drivers
may fall back on performing tasks with other devices like smartphones that are not designed with
the driving task in mind, therefore increasing the safety risks involved. Dr. Rosenberg evaluated
up to version 3.7 of the MFT system, including software upgrades issued after the end of the class
period in August 2013. Ford has not challenged Dr. Rosenberg.


4. Other Experts







In re MyFord Touch Consumer Litigation, 291 F.Supp.3d 936 (2018)
94 UCC Rep.Serv.2d 1193


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 16


The parties have retained other experts but they are not at issue on this motion, although there
are some references to their testimony or positions. Ford's additional experts include Dr. Taylor
(safety issues and analysis of accident data), Dr. Rauschenberger (usability/safety issues), and Dr.
Singer (economic analysis regarding damages). Plaintiffs have also retained a technical expert, Dr.
Smith, but the scope of his testimony and opinion is unclear because the report was not submitted.
These experts are not subject to challenges at this time.


II. LEGAL STANDARD


A party may move for summary judgment by arguing that the nonmoving party “fails to make a
showing sufficient to establish the existence of an element essential to that party's case, and on
which that party will bear the burden of proof at trial.” Celotex Corp. v. Catrett, 477 U.S. 317,
322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986); Fed. R. Civ. P. 56(a). When a party so moves, it
must identify the elements of the claims upon which the nonmoving party has failed to produce
sufficient evidence. Carmen v. S.F. Unified School Dist., 237 F.3d 1026, 1031 (9th Cir. 2001). The
nonmoving party then has the burden to present evidence demonstrating the existence of a genuine
dispute of material fact, which exists only when there is sufficient evidence to permit a reasonable
jury to find for the nonmoving party. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248–49,
252, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). At the summary judgment stage, evidence is viewed
in the light most favorable to the nonmoving party and all justifiable inferences are drawn in his
or her favor. Id. at 255, 106 S.Ct. 2505.


“Where the record taken as a whole could not lead a rational trier of fact to find for the non-
moving party, there is no *945  genuine issue for trial.” Matsushita Elec. Indus. Co. v. Zenith
Radio Corp., 475 U.S. 574, 587, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986). The nonmoving party,
however, may not rely on bare assertions. Anderson, 477 U.S. at 248, 106 S.Ct. 2505. Rather, it
must bring relevant evidence to the district court's attention in a clear manner, as the court is “not
required to comb the record to find some reason to deny a motion for summary judgment.” Carmen
v. San Francisco Unified School Dist., 237 F.3d 1026, 1029( 9th Cir. 2001); see also Keenan v.
Allan, 91 F.3d 1275, 1279 (9th Cir. 1996) (the court is not obligated to “scour the record in search
of a genuine issue of triable fact”).


III. DISCUSSION


A. Implied Warranty of Merchantability
To state a claim for breach of the implied warranty of merchantability, a consumer must
demonstrate that a good sold by a merchant with respect to such goods is “fit for the ordinary
purposes for which such goods are used.” U.C.C. § 2–314(2). Additional requirements which
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may apply on a state-by-state basis and which are relevant to Ford's motion are discussed below.
Here, Ford argues that Plaintiffs (1) cannot present evidence the vehicles were unmerchantable, (2)
cannot present evidence showing the defect manifested within one year; (3) may not as a matter of
law bring a claim under the Song–Beverly Act for used car purchasers; (4) and are precluded from
bringing claims to the extent that they used their vehicles for business or commercial purposes
because of Ford's disclaimer of implied warranty.


1. Unmerchantability
Ford argues that it is entitled to summary judgment because Plaintiffs do not present (a) evidence
that the transportation function of their vehicle was impaired; (b) evidence that the vehicles were
so unsafe as to be unmerchantable in light of their continued use of the vehicles; or (c) evidence
that MFT-equipped vehicles were involved in accidents at a greater rate than comparable vehicles.


a. Legal Standard
[1]  [2] Before reviewing the evidence, it is necessary to set forth the standard for
unmerchantability. “The implied warranty of merchantability does not impose a general
requirement that goods precisely fulfill the expectation of the buyer. Instead, it provides for
a minimum level of quality.” T & M Solar & Air Conditioning, Inc. v. Lennox Int'l Inc., 83
F.Supp.3d 855, 878 (N.D. Cal. 2015) (quotation omitted). To state a claim, “a plaintiff must allege a
fundamental defect that renders the product unfit for its ordinary purpose.” Id. (quotation omitted).


[3] The law is clear that to be fit for its ordinary purpose, a vehicle must be “in safe condition
and substantially free of defects.” Isip v. Mercedes–Benz USA, LLC, 155 Cal.App.4th 19, 27, 65
Cal.Rptr.3d 695 (2007). 2  Moreover, it must provide “reliable” *946  transportation. Brand v.
Hyundai Motor Am., 226 Cal.App.4th 1538, 1547, 173 Cal.Rptr.3d 454 (2014) (quotation omitted).
Thus, three factors related to vehicle merchantability are safety, reliability, and substantial freedom
from defects.


2 A number of cases cited by Ford do not involve vehicles and therefore are not illuminating
with respect to when a vehicle is unfit for its ordinary purpose. See, e.g., Stearns v. Select
Comfort Retail Corp., 2009 WL 1635931, at *8 (N.D. Cal. Jun. 5, 2009) (plaintiff alleging
defect caused mold to grow in bed failed to demonstrate unmerchantability where mold
was not discovered for several years and no harm was alleged); Haglund v. Philip Morris,
Inc., 446 Mass. 741, 847 N.E.2d 315, 323 (2006) (in cigarette case, stating that “[w]hen the
consumer's knowing use of a product in a dangerous and defective condition is unreasonable,
the consumer's own conduct has become the proximate cause of his injuries, and he can
recover nothing from the seller”); Tietsworth v. Sears Roebuck & Co., 720 F.Supp.2d 1123,
1142 (N.D. Cal. 2010) (purchaser continued to use washing machine to clean clothes for full
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duration of implied warranty period despite occasional error messages, but machine did not
fail until after warranty period).


[4] Contrary to Ford's suggestion, proof of a safety condition is not required to demonstrate
unmerchantability; it is merely one way to demonstrate unmerchantability. See Brand, 226
Cal.App.4th at 1538, n.2, 173 Cal.Rptr.3d 454 (holding that “vehicle safety is [not] the sole or
dispositive criterion in implied warranty cases, which may turn on other facts”). The Brand court
further explained that Isip, which concerns a defect related to a potential safety hazard, “provides
just one example of a breach of the implied warranty of merchantability, and does not purport
to establish the only manner in which a seller violates the warranty.” Id. 1547, 173 Cal.Rptr.3d
454. Reliability, operability, and substantial freedom from defects related thereto are independent
grounds for demonstrating unmerchantability.


[5] Moreover, courts reject the notion that a vehicle is fit for its ordinary purpose “merely because
[it] provides transportation from point A to point B[.]” Isip, 155 Cal.App.4th at 27, 65 Cal.Rptr.3d
695. A car's ability to provide transportation is a defense only in “the context of ... cases in which
no damage ha[s] been suffered” otherwise. Id. at 25, 65 Cal.Rptr.3d 695 (emphasis added). Ford
cites a number of cases where courts looked to continued use of the vehicle to conclude that it
was not unmerchantable, but those cases involved defects where a vehicle's operability was not
impaired until a particular part malfunctioned and required replacement. 3  They did not involve
situations where a defect's symptoms were persistent and could not be addressed through repair
or replacement of an isolated component. 4  Because no aspect of the vehicle's operability in such
cases was impaired before the *947  defective part failed, it could not be unmerchantable. In
contrast, courts have recognized that vehicles may be unmerchantable even if they can be used to
provide basic transportation when a defect presents symptoms in a persistent manner that can be
said to impair safety, reliability, or operability over an extended period of time. 5


3 See Troup v. Toyota Motor Corp., 545 Fed.Appx. 668, 669 (9th Cir. 2013) (affirming
dismissal where plaintiff alleged fuel tank required more frequent refills because plaintiffs
“failed to allege that their Prius was unfit for its intended purpose, as the alleged defect did
not compromise the vehicle's safety, render it inoperable, or drastically reduce its mileage”);
Suddreth v. Mercedes– Benz, LLC, 2011 WL 5240965, at *5 (D.N.J. Oct. 31, 2011) (defect
that caused balance shaft to require premature but post-warranty replacement did not breach
warranty of merchantability because “Plaintiffs all admit that they were able to drive their
vehicles for several years without issue” (emphasis added) ); see also Sheris v. Nissan N.
Am., Inc., 2008 WL 2354908, at *5, 2008 U.S. Dist. LEXIS 43664, at *15–16 (D. N.J. Jun.
2, 2008) (premature break pad wear did not support claim for implied merchantability in
light of “the undisputed facts” that plaintiff could drive vehicle for 2 years and over 20,000
miles before break pad required replacement and had “failed to allege factually what made
his [vehicle] unmerchantable or unsafe for driving”); but see Keegan v. Am. Honda Motor
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Co., 838 F.Supp.2d 929, 945–46 (C.D. Cal. 2012) (on motion to dismiss, plaintiff alleging
that rear suspension defect caused premature tire wear adequately pleaded claim for breach
of implied merchantability warranty).


4 Ford also cites In re Toyota Motor Corp. Hybrid Brake Mktg., Sales Practices & Prod. Liab.
Litig., 959 F.Supp.2d 1244, 1254 (C.D. Cal. 2013), aff'd sub nom. Kramer v. Toyota Motor
Corp., 668 Fed.Appx. 765 (9th Cir. 2016), to support its argument that continued usage is
relevant, but that case does not discuss unmerchantability at all. Rather, summary judgment
for the defendant was affirmed because of the plaintiff's failure to present evidence of a defect
in the first place—there was no evidence that the purported brake defect resulted in extended
and therefore unsafe stopping distances. Because there was no defect, there was no occasion
to consider whether the vehicle was fit for its ordinary purpose.


5 See, e.g., Isip, 155 Cal.App.4th at 27, 65 Cal.Rptr.3d 695 (unmerchantability demonstrated
where vehicle “smells, lunches, clanks, and emits smoke over an extended period of
time” (emphasis added) ); Borkman v. BMW of N. Am., LLC, 2017 WL 4082420, at *9,
*9 n.10 (C.D. Cal. Aug. 28, 2017) (plaintiff alleged defect causes “loss of power during
operation, engine overheating, and, potentially, engine failure” in addition to “check engine
alerts ... and a strong burning smell in the cabin of her vehicle”); see also Burdt v. Whirlpool
Corp., 2015 WL 4647929, at *6, 2015 U.S. Dist. LEXIS 102761, at *17 (N.D. Cal. Aug.
5, 2015) (distinguishing allegedly defective oven-rack which tipped over on only a single
occasion from vehicle defects which “consistently impair [the drivers'] entire use [of the
vehicle] over an extended period of time”); Brand, 226 Cal.App.4th at 1547–48, 173
Cal.Rptr.3d 454 (holding that “a reasonable jury could conclude that a vehicle sunroof that
opens and closes on its own creates a substantial safety hazard” due to, inter alia, sudden
distractions and “the element of surprise” (emphasis in original) ).


In sum, the law does not require Plaintiffs to introduce proof that the vehicles were not in fact used
to demonstrate unmerchantability. They can also demonstrate unmerchantability by introducing
evidence that their vehicles were affected by a persistent defect that so affected their safety,
reliability, or operability as to render them unfit.


a. Application to Evidence


[6] Plaintiffs have introduced sufficient proof from which a reasonable jury could conclude that
the MFT defect caused, inter alia, persistent distractions; failed intermittently and unexpectedly
while performing key functions such as navigation assistance or rear-view cameras; and impaired
operability by undermining use of the rear-view cameras, climate control systems, and navigation
systems, often requiring drivers to pull-over to reboot the systems. 6  Plaintiffs have introduced
evidence *948  that these defects are prevalent in the class vehicles. Id. Irrespective of whether
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these issues also pose safety concerns, they are adequate to support a claim for unmerchantability
because a jury could conclude that the symptoms were so persistent and prevalent that they
impaired the reliability or operability of the vehicles class-wide.


6 See, e.g., Watson Dep. (Berman Decl., Ex. 1) at 68:21–69:21 (volume may suddenly spike,
back- up camera may fail while reversing, and navigation system may suddenly instruct
driver to exit freeway at highway speeds); Thomas–Maskrey Dep. (Berman Decl., Ex.
2) at 15:12–16:17, 17:8- 19:16 (built-in navigation system times out frequently without
providing directions, screen blacks out intermittently, and rear-view cameras and sensors do
not function); Connell Dep. (Berman Decl., Ex. 3) at 18:17–19:13 (rearview camera non-
functional, navigation system lockup, among other problems); Creed Dep. (Berman Decl.,
Ex. 4) at 11:15–25, 102:8–104:21 (sound system would not shut off, navigation system
locked up or did not provide directions, sound system unexpectedly turned on, climate
control system blew cold air uncontrollably); Fink Dep. (Berman Decl., Ex. 5) at 11:22–12:4,
12:11–15:6 (navigation system instructs him to make illegal U–turns, may freeze for ten-
twenty minutes during journey, may arrive at incorrect destination, climate control system
does not function at times, entire MFT system may crash during travel); Matlin Dep. (Berman
Decl., Ex. 6) at 21:1–11, 108:19–25, 112:19–114:13, 124:10–125:16 (backup camera did not
always work, radio station presets often did not function, MFT system froze several times
per month, at least once a week); Sheerin Dep. (Ex. 7) at 8:8–9:11 (failures include system
crashes, backup camera completely fails, backup camera image may freeze while vehicle
is in motion, MFT may spontaneously reboot in the middle of navigation); Whalen Dep.
(Ex. 8) at 38:18–40:13, 69:1–70:8, 89:5–20 (climate control interface does not function,
voice commands do not work, navigation unreliable, back-up camera froze, MFT system
froze a lot, he is distracted and feels unsafe when MFT stops working); Kirchoff Dep.
(Ex. 9) at 10:15–11:3 (backup camera did not function properly, navigation screen did not
update properly or updated slowly, MFT system crashes or provides frequent distracting text
message alerts); Miskell Dep. (Ex. 10) at 9:13–10:7, 56:3–22 (MFT system froze, sometimes
rebooting three times a day).


[7] Ford argues that Plaintiffs cannot demonstrate that the MFT defect created safety issues so
serious as to render the vehicles unmerchantable because they have not shown that the MFT-defect
causes more accidents than other vehicles nor presented evidence of an accident caused by MFT.
Plaintiffs are not required to introduce proof of an accident caused by the defect to demonstrate
the vehicle was unmerchantable. See, e.g., Brand, 226 Cal.App.4th at 1547, 173 Cal.Rptr.3d
454 (focusing on whether sun-roof defect could create a “dangerous distraction,” not whether
accident actually occurs); Borkman, 2017 WL 4082420, at *9 (defect could create “hazardous
conditions, including loss of power during operation, engine overheating, and potentially, engine
failure” (emphasis added) ). Rather, it is sufficient to show that the defect creates “hazardous
conditions,” Borkman, 2017 WL 4082420, at *9, or “dangerous distraction[s],” Brand, 226
Cal.App.4th at 1547, 173 Cal.Rptr.3d 454.
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Many of the safety issues alleged with respect to MFT are not as graphic as in other cases. See,
e.g., Isip, 155 Cal.App.4th at 27, 65 Cal.Rptr.3d 695 (smoke, smells, engine failure); Borkman,
2017 WL 4082420, at *9 (burning smells in cabin, engine overheating). Moreover, Plaintiffs do not
suggest that the MFT defects impair the mechanical functionality of the vehicles. 7  Nevertheless, a
reasonable juror could conclude, for instance, that a rear-view camera whose image spontaneously
freezes without warning while a car is moving in reverse, and thus misleads a driver about what
is or is not behind the vehicle, may present a hazardous or dangerous condition. See supra, n. 6.


7 See Edwards Decl., Ex. 4 (Smith Depo.) at 367:13–369:21 (Plaintiffs' technical expert
conceding that MFT is not known to affect steering, throttle control, braking, vehicle stability
control, or mirrors).


Additionally, Plaintiffs have testified that problems like their navigation systems failing in the
middle of a trip or providing insufficient time before instructing the driver to exit or turn, the non-
responsiveness of the climate control system, and their inability to properly operate the Bluetooth
or hands-free features of MFT cause unexpected distractions while they are driving. See supra, n.
6. This is bolstered by Plaintiffs' expert on user interfaces, Dr. Rosenberg, who claims that various
design issues and usability problems with MFT result in greater distractions than necessary to
drivers. These are further examples of evidence that a jury could rely on to determine the defect
caused a safety issue implicating merchantability.


Although many of the distraction-based evidence implicates safety issues that are less tangible
than defect cases involving engine fires or shutdowns, Ford has not identified case-law which
precludes, as a matter of law, a claim for unmerchantability. Moreover, Plaintiffs have presented
sufficient evidence from which a jury could reasonably conclude that the extent of the distractions,
in addition to other problems associated with the defect, rendered the vehicles so unsafe as to be
unmerchantable. Though Ford cites evidence like customer satisfaction surveys supporting the
notion that many customers provided positive feedback about MFT, see Edwards Decl., Ex. 40 at
31–32 (in 2012, most consumers report being “mostly satisfied” *949  with most MFT features),
Ex. 41 at 27 & 31 (in 2012, most would “probably” or “definitely” recommend MFT), Ex. 42
at 32, 35 and 43 (similar results in 2013), and an expert analysis purporting to show that crash
and injury rates of MFT-equipped vehicles were lower than those of vehicles without MFT, see
Edwards Decl., Ex. 44 at ¶¶ 29–30, 33–34, that evidence is for the trier of fact to consider and
weigh against Plaintiffs' competing evidence. See Docket No. 97 (Order re: Motion to Dismiss) at
48 (“[I]t is a question of fact for the jury as to whether the problems with MFT posed enough of a
safety risk that the cars at issue could not be said to provide safe, reliable transportation.”).


Accordingly, the Court DENIES Ford's motion for summary judgment on the basis that Plaintiffs
cannot prove the vehicles were unmerchantable.
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2. Manifestation Within One Year Under Song–Beverly
Ford argues that the California Plaintiffs have not demonstrated that their vehicles' MFT system
“caused an accident or otherwise caused his or her vehicle to be inoperable” during the one-year
statute of limitations for an implied warranty claim under the Song–Beverly Act. Mot. at 8.


[8] Under the Song–Beverly Act, a plaintiff must show their vehicle was unmerchantable within
one year of purchase. See Cal. Civ. Code § 1791.1(c). However, this requirement does not mean
“that the purchaser [must] discover and report to the seller a latent defect within that time period.”
Daniel v. Ford Motor Co., 806 F.3d 1217, 1222–23 (9th Cir. 2015) (quoting Mexia v. Rinker Boat
Co., 174 Cal.App.4th 1297, 1309, 95 Cal.Rptr.3d 285 (2009) ) (emphasis in reproduction). Rather,
there is a “distinction between unmerchantability caused by a latent defect and the subsequent
discovery of the defect; the fact that the alleged defect resulted in destructive [harm to the product]
two years after the sale ... does not necessarily mean that the defect did not exist at the time of
sale,” the critical question under the Act. Mexia, 174 Cal.App.4th at 1308, 95 Cal.Rptr.3d 285.
In other words, the defect itself renders a vehicle unmerchantable at the time of sale, even if the
consequences of the defect do not manifest until a later time.


[9] The evidence shows the defect did manifest persistently from the time of purchase onwards;
indeed, Plaintiffs allege that the defect was inherent to the MFT software system, which was
included in all vehicles as of purchase. 8  Plaintiffs need not show that an accident occurred or that
the vehicle became absolutely inoperable within one year. Rather, as discussed above, Plaintiffs
need only to demonstrate that a persistent defect affecting safety, reliability, or operability either
manifested within one year or arose due to a latent defect; they have done so here. Accordingly,
the Court DENIES Ford's motion for summary judgment on this basis.


8 See, e.g., Maskrey Dep. (Berman Decl., Ex. 2) at 18:8–19:9 (testifying he encountered
problems with navigation system “[r]ight away” after purchase”); Connell Dep. (Berman
Decl., Ex. 3) at 254:16–24 (discussing service sought for MFT-related issues in January
2011, just a few months after purchasing vehicle); Matlin Dep. (Berman Decl., Ex. 6) at
21:1–4 (testifying he “had a really bad experience with MyFord Touch throughout my entire
lease”); Whalen Dep. (Berman Decl., Ex. 8) at 69–70, 89 (discussing MFT problems within
months of purchase).


3. Song–Beverly and Used Car Purchasers
Ford argues that used car purchasers do not have a claim under the Song–Beverly Act because the
statute extends only to “consumer goods,” which are defined as referring to “any new product or
part.” Cal. Civ. Code § 1791(a) (emphasis added).
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*950  [10] In opposition, Plaintiffs argue that the statute permits used car purchasers to sue for
the breach of implied warranty of merchantability because it also provides that, “[n]otwithstanding
the provisions ... defining consumer goods to mean ‘new’ goods, the obligation of a distributor
or retail seller of used consumer goods in a sale in which an express warranty is given shall be
the same as that imposed on manufacturers under this chapter.” Cal. Civ. Code § 1795.5. Such an
express warranty was given here, so § 1795.5 would apply to used vehicles where its conditions
are met. The provision, however, does not create additional obligations on a manufacturer vis-
à-vis used car purchasers; rather, it simply states that the retailer or distributor is also subject
to whatever obligations already apply to the manufacturer. See Johnson v. Nissan N. Am., Inc.,
272 F.Supp.3d 1168, 1178–79 (N.D. Cal. 2017) (holding that used car purchaser may only pursue
implied warranty claims against a “distributor” or “retailer” under § 1795.5(c) ). 9


9 Plaintiffs also cite cases that state that privity of contract between a consumer and
manufacturer is not required to state a claim for breach of the implied warranty of
merchantability under the Song–Beverly Act, but they are inapposite because the question
here is what constitutes a “consumer good” under the Act, not whether privity is required. See
In re MyFord Touch Consumer Litig., 46 F.Supp.3d 936, 982–83 (N.D. Cal. 2014) (“For the
implied warranty claim under the Song–Beverly Act, there is no privity requirement.”); Sater
v. Chrysler Grp. LLC, 2015 WL 736273, at *8 (C.D. Cal. Feb. 20, 2015) (“The SBA does not
require privity to assert an implied warranty claim (either for merchantability or fitness).”).
Additionally, Mui Ho v. Toyota Motor Corp., 931 F.Supp.2d 987, 993 (N.D. Cal. 2013), is
inapposite because it does not consider whether used vehicles are “consumer goods” for
purposes of the statute; rather, it dismissed the implied warranty claim for failure to plead that
the vehicle was purchased during the implied warranty period. See Johnson, 272 F.Supp.3d
at 1179 (explaining that Mui Ho “did not recognize a claim against the manufacturer for used
goods because it did not reach the question”).


Plaintiffs assert that Ford is liable as a “distributor” or “retailer” of used vehicles, but they do
not cite evidence to support that representation (nor is evidence cited of an agency relationship
between the dealers and Ford). Cf. Herrera v. Volkswagen Grp. of Am., Inc., 2016 WL 10000085,
at *5 (C.D. Cal. Sep. 9, 2016) (dismissing implied warranty of merchantability claims for used
car purchasers on the basis that plaintiffs had not alleged defendant was a distributor or retailer).
At the hearing, Plaintiffs conceded that they have no evidence of an agency relationship between
Ford and its authorized dealerships with respect to used car sales.


Because Plaintiffs have no evidence sufficient to create a genuine, triable issue of material fact
with respect to whether Ford was a retailer or distributor of used vehicles, the Court GRANTS
summary judgment in Ford's favor on the California Class's implied warranty claims under the
Song–Beverly Act with respect to class members who purchased used vehicles. 10
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10 The Court need not address persons who purchased used vehicles from an entity other than
a Ford authorized dealership because they are not included in the class definition.


4. Vehicles Used for Business Purposes
Ford argues that its express warranty disclaims the implied warranty of merchantability for vehicles
used for business purposes, and summary judgment should therefore be granted in its favor against
each of the six certified implied warranty classes (California, Massachusetts, New Jersey, North
Carolina, Ohio, and Virginia).


*951  [11] In opposition, Plaintiffs argue that the disclaimer is not sufficiently conspicuous and
therefore invalid, citing the California Commercial Code. 11  The Code permits disclaimers of the
implied warranty of merchantability so long as they are “conspicuous,” defined as “so written,
displayed, or presented that a reasonable person against whom it is to operate ought to have noticed
it.” Cal. Com. Code § 1201(10); see also Cal. Com. Code § 2316(2). The statute further provides:


Whether a term is “conspicuous” or not is a decision for the court. Conspicuous terms include
both of the following:


(A) A heading in capitals equal to or greater in size than the surrounding text, or in contrasting
type, font, or color to the surrounding text of the same or lesser size.


(B) Language in the body of a record or display in larger type than the surrounding text, or
in contrasting type, font, or color to the surrounding text of the same size, or set off from
the surrounding text of the same size by symbols or other marks that call attention to the
language.


Id. (emphasis added). The conspicuousness requirement serves to “protect the buyer from the
situation where the salesman's ‘pitch,’ advertising brochures, or large print in the contract,
giveth, and the disclaimer clause—in fine print—taketh away.” Dorman v. Int'l Harvester Co.,
46 Cal.App.3d 11, 18, 120 Cal.Rptr. 516 (Cal. Ct. App. 1975). The court must “review the
conspicuousness of the disclaimer in the context of the entire contract, and in light of the
sophistication of the parties.” Medimatch, Inc. v. Lucent Techs., Inc., 120 F.Supp.2d 842, 860 (N.D.
Cal. 2000) (citation omitted). The court's analysis “is not simply a matter of measuring the type
size or looking at the placement of the disclaimer within the contract,” but rather, “[a] reviewing
court must ascertain that a reasonable person in the buyer's position would not have been surprised
to find the warranty disclaimer in the contract.” Sierra Diesel Injection Serv., Inc. v. Burroughs
Corp., Inc., 890 F.2d 108 (9th Cir. 1989).


11 The parties do not appear to dispute that the same conspicuousness requirement applies in
each of the certified states. See Ford's Mot. at 9, n.9; see also Cal. Com. Code § 2316(2);
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Mass. Gen. Laws ch. 106, § 2–316; N.J. Stat. Ann. § 12A 2–316; N.C. Gen. Stat. § 25–2–
316(2); Ohio Rev. Code § 1302.29(B); Va. Code Ann. § 8.2–316(2). Thus, the same analysis
with respect to California applies to all six classes.


The relevant portions of Ford's disclaimer appear on pages 5, 6, and 7 of the 2013 Limited
Warranty, near the middle of a 3–page section titled, in all-caps and bold text, “Limitations and
Disclaimers.” It is re-produced below with a highlight of the sentence that disclaims the implied
warranty for vehicles used for business purposes.


*952


See Edwards Decl., Ex. 47 at 5–7 (Docket No. 343–4).
[12] Ford relies primarily on two cases to show that its disclaimer is conspicuous, but they are
different in important respects because, in those cases, the heading clearly indicated that it involved
a disclaimer of warranty, and the portions disclaiming the implied warranty of merchantability
were distinguishable from the surrounding text. See Hammond Enters. Inc. v. ZPS Am. LLC, 2013
WL 5814505, at *3–4 (N.D. Cal. Oct. 29, 2013) (disclaimer sufficiently conspicuous even though
entire term sheet was in small typeface because paragraph 13 contained a bold-face, all-capitals
heading stating “Warranty: Disclaimer of Implied Warranties,” followed by a subheading in all
capitals explaining that all implied warranties were disclaimed); In re Google Phone Litig., 2012
WL 3155571, at *8 (N.D. Cal. Aug. 2, 2012) (disclaimer sufficient where boldfaced heading larger
than surrounding text read “Warranties; Disclaimer of Warranties,” and text of disclaimer was in
all-caps while surrounding text was not, and stated that “GOOGLE EXPRESSLY DISCLAIMS
ALL WARRANTIES ... WHETHER EXPRESS OR IMPLIED ... INCLUDING ANY IMPLIED
WARRANTIES OF MERCHANTABILITY”). 12


12 Ford also cites a number of other cases under the laws of other states in a footnote. See Mot.
at 9, n.9. Two cases cited by Ford actually found that the disclaimer was not conspicuous
in circumstances similar to this case. See Wayne Mem'l Hosp., Inc. v. Elec. Data Sys. Corp.,
1990 WL 606686, at *5 (E.D.N.C. Apr. 10, 1990) (holding that a disclaimer “in the same
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type, color, and size as the rest of the Agreement” was not conspicuous, even though it was
in a separately numbered paragraph with line spaces and an underlined heading titled “No
Other Representation or Warranty,” but enforcing it because the commercial customer had
actual knowledge of the disclaimer); Hoffman v. Daimler Trucks N. Am., LLC, 940 F.Supp.2d
347, 355 (W.D. Va. 2013) (disclaimer not conspicuous when located in the middle of back-
page in all-caps because heading was in the same font type and size as for other paragraphs
and two other paragraphs were also in capital letters and text was not set off from other
paragraphs in any distinctive way).
The others are distinguishable for the same reason as Hoffman and In re Google Phone Litig.
See Bos. Helicopter Charter, Inc. v. Agusta Aviation Corp., 767 F.Supp. 363, 376 (D. Mass.
1991) (disclaimer conspicuous where stated in all caps, unlike surrounding text, that “THIS
WARRANTY IS GIVEN EXPRESSLY AND IN PLACE OF ALL OTHER EXPRESS OR
IMPLIED WARRANTIES, INCLUDING MERCHANTABILITY AND FITNESS FOR A
PARTICULAR PURPOSE ...”); In re Caterpillar, Inc., C13 & C15 Engine Prod. Liab.
Litig., 2015 WL 4591236, at *28 (D.N.J. July 29, 2015) (disclaimer stated in all-caps,
unlike surrounding text, that “THIS WARRANTY IS EXPRESSLY IN LIEU OF ANY
OTHER WARRANTIES, EXPRESS OR IMPLIED, INCLUDING ANY WARRANTY
OF MERCHANTABILITY ...”); Nat'l Mulch & Seed, Inc. v. Rexius Forest By–Prod.
Inc., 2007 WL 894833, at *26–27 (S.D. Ohio Mar. 22, 2007) (disclaimer conspicuous
where immediately below signature line it stated in all caps that “THIS AGREEMENT IS
SUBJECT TO ALL TERMS AND CONDITIONS ON THE REVERSE SIDE INCLUDING
THOSE WHICH LIMIT WARRANTIES,” and on the reverse side stated in all capital
letters “THERE ARE NO ... WARRANTIES, EXPRESS OR IMPLIED ... INCLUDING OF
MERCHANTABILITY ....”).


*953  In contrast, here, the heading only states “Limitations and Disclaimers,” and the disclaimer
of the implied warranty of merchantability does not appear until the middle of 3 pages that
mostly discuss the terms of the express warranty. The sentence including the disclaimer of implied
warranty does not appear until the bottom of the second page and is not distinguished from the
surrounding text. To be conspicuous, the disclaimer of implied warranty should have been in a
larger font size, in all caps, in bold, or set-off in some way from the surrounding text (much like
the “NOTE:” that appears on page 3 of this section).


Thus, these circumstances are more similar to Sierra Diesel, where the Ninth Circuit held
that a disclaimer was not conspicuous even though the front of a software agreement stated
in large capital bold letters that “THE TERMS AND CONDITIONS, INCLUDING THE
WARRANTY AND LIMITATION OF LIABILITY, ON THE REVERSE SIDE ARE PART OF
THE AGREEMENT,” but the back-side contained 14 separately numbered and titled sections and
the ninth section containing the disclaimer was titled “WARRANTY,” in all caps but not bolded.
Sierra Diesel, 890 F.2d at 114. On those facts, the Ninth Circuit held that a reasonable person
would not have noticed the warranty disclaimers on the back of the contract.
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Ford has not cited any case approving a disclaimer similar to the one in its limited warranty, and the
warranty does not appear to meet the requirements for conspicuousness. Accordingly, the Court
DENIES Ford's motion for summary judgment with respect to class members who used their
vehicles for business or commercial purposes. 13


13 Some case-law suggests that, insofar as sophisticated business entities are concerned, a
disclaimer may be enforceable even if it is inconspicuous. See, e.g., Wayne, 1990 WL
606686, at *6 (holding that “if the plaintiffs have actual knowledge of the disclaimer, they are
experienced businessmen, and have legal as well as technical consultants, then the purpose
of the conspicuousness requirement is met” even if the disclaimer was not conspicuous).
Here, the class includes both private individuals and business entities. However, Ford has
not specifically argued for summary judgment with respect to business entity class members,
and the parties have not briefed or addressed that issue. In any case, Ford here interprets its
disclaimer quite broadly to apply even to private individuals who use a car for “business
or commercial purposes,” including, in Ford's view, claiming mileage for tax purposes.
Given that Ford's broad interpretation would apply equally to both ordinary consumers
with incidental business-related uses and sophisticated business entities, the Court finds the
conspicuousness requirement has not been satisfied and denies summary judgment.


B. Tort Claims
The Court has also certified a class tort claim under Colorado strict product liability law and under
Ohio negligence law. Ford argues that (1) the economic loss doctrine bars Plaintiffs' strict product
liability claim under Colorado law; (2) Plaintiffs cannot demonstrate that the vehicles created an
unreasonable safety risk under Colorado law; and (3) Plaintiffs cannot show that Ford breached
its duty to design a safe vehicle under Ohio negligence law. The Court addresses each argument
below.


*954  1. Colorado Law and Economic Loss Doctrine
Ford argues that the economic loss doctrine bars the Colorado Plaintiffs' strict liability claim,
an argument this Court previously rejected in connection with Ford's earlier motion to dismiss.
See In re MyFord Touch Consumer Litig., 46 F.Supp.3d 936, 962–63 (N.D. Cal. 2014). The
parties' disagreement arises from an apparent conflict between two decisions of the Colorado
Supreme Court. In 1975, the Colorado Supreme Court held that in non-commercial, non-business
transactions, a consumer may bring a claim under strict products liability in tort to recover
damages, even when the defect harms only the product's own economic value. See Hiigel v.
General Motors Corp., 190 Colo. 57, 544 P.2d 983, 989 (1975). Twenty-five years later, in 2000,
the Colorado Supreme Court re-visited the question in Town of Alma v. AZCO Constr. Inc., 10 P.3d
1256, 1264 (Colo. 2000), engaging in a thorough discussion about the economic loss doctrine and
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its role in maintaining a boundary between tort and contract law. After a lengthy analysis of the
history of the economic loss rule nationwide, the court concluded, “[w]e hold that a party suffering
only economic loss from the breach of an express or implied contractual duty may not assert a
tort claim for such a breach absent an independent duty of care under tort law.” Id. Though Town
of Alma did not expressly overrule Hiigel, it cited the case in its historiography of the economic
loss rule. Id. at 1260.


This Court previously interpreted Town of Alma narrowly, stating that it “did not overrule Hiigel,”
that it “addressed the issue of whether the [economic loss] rule barred the plaintiff's claim for
negligence, not strict liability,” and emphasized that it applies when no “independent duty” arises
under tort law. See In re MyFord Touch, 46 F.Supp.3d at 963, 963 n.8. Since then, however,
the Colorado Supreme Court has described Town of Alma as “adopting the economic loss rule,
which provides that a party who suffers only economic harm may recover damages for that harm
based only upon a contractual claim and not on a tort theory, such as negligence or strict liability,
in order to ‘maintain the boundary between tort law and contract law.’ ” Forest City Stapleton
Inc. v. Rogers, 393 P.3d 487, 491 (Colo. 2017) (emphasis added). This description appears in a
parenthetical describing Town of Alma and is not central to Forest City's holding that implied
warranty claims may be brought only if privity of contract is shown, except in the consumer goods
context. Arguably, it is dicta. However, coming from Colorado's highest court, the language—
contradicting this Court's earlier interpretation that Town of Alma was limited to negligence claims
—is a sufficient reason to re-consider the issue despite Plaintiffs' objections under the law of the
case. See Hurst v. Prudential Securities, Inc., 923 F.Supp. 150, 153 (N.D. Cal. 1995) (court has
discretion to reopen a previously resolved question when, inter alia, “an intervening charge in the
law has occurred” or “other changed circumstances exist”).


[13] With the benefit of the Colorado Supreme Court's clarification in Forest City, the Court
concludes that Town of Alma is not limited to negligence claims. Rather, in Town of Alma, the
Supreme Court adopted the economic loss rule in relation to all tort claims. See Town of Alma, 10
P.3d at 1264 (“We hold that a party suffering only economic loss from the breach of an express or
implied contractual duty may not assert a tort claim for such a breach absent an independent duty
of care under tort law.”). Notwithstanding the fact that Town of Alma does not expressly overrule
Hiigel, it extends the economic loss rule to tort claims in *955  strict liability, as the Colorado
Supreme Court later stated in Forest City.


Plaintiffs urge the Court not to read Forest City's parenthetical reference to have overturned
“decades” of law under Hiigel, but it is Town of Alma—not the parenthetical remark in Forest
City—that appears to have changed the law. Hiigel did not stand without ambiguity for decades.
In Town of Alma, the Colorado Supreme Court began by discussing the origins of the economic
loss rule, including its adoption by the California Supreme Court in 1965. See Town of Alma, 10
P.3d at 1259–61. The court then explained that, in Hiigel, “[a]lthough not reaching as far as the
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[California Supreme Court], we endorsed the principles underlying the economic loss rule when
we declined to extend ... [the] strict liability doctrine to allow it to be used as a vehicle to recover
commercial or business losses.” Id. at 1261. Consumers could still pursue strict product liability
claims premised solely on economic loss. The court then discussed the gradual adoption of the
broader economic loss rule by courts around the country and by Colorado's appellate courts. Id.
at 1261–62. After that overview and a discussion of the rationale underlying the economic loss
rule, id. at 1262–63, the court stated unequivocally, “we now expressly adopt the economic loss
rule” and “[w]e hold that a party suffering only economic loss from the breach of an express or
implied contractual duty may not assert a tort claim for such a breach absent an independent duty
of care under tort law.” Id. at 1264. As this Court noted in its earlier ruling, see 46 F.Supp.3d at
963, Town of Alma had to be construed narrowly to save Hiigel. 14  That interpretation is no longer
viable after Forest City.


14 Plaintiffs cite two cases to argue that Hiigel is good law, but they are distinguishable because
they both involved a product defect which also caused damage to other property, and
therefore could have proceeded even if the economic loss rule applied. See U.S. Aviation
Underwriters, Inc. v. Pilatus Bus. Aircraft, Ltd., 358 F.Supp.2d 1021, 1025–27 (D. Colo.
2005) (holding that loss of aircraft in crash due to defective engine was “more than damage
to the warrantied ‘product’ or products [itself]”); Loughridge v. Goodyear Tire and Rubber
Co., 192 F.Supp.2d 1175, 1184 (D. Colo. 2002) (though holding that strict products liability
law imposes an independent duty from contract law and relying on Hiigel, holding that even
if that were not the case, “Plaintiffs alleged physical harm to property other than the product
itself”).


Thus, the economic loss rule applies to strict product liability claims in Colorado. Plaintiffs' claim
may only proceed if premised on breach of an “independent duty of care under tort law.” Town of
Alma, 10 P.3d at 1264. The Tenth Circuit has recently explained:


Under Colorado law, for a duty to be ‘independent’ of a contract, and thus
actionable in tort notwithstanding the economic-loss rule, two conditions must
be met. First, the duty must arise from a source other than the relevant contract.
Second, the duty must not be a duty also imposed by the contract. That is, even
if the duty would be imposed in the absence of a contract, it is not independent
of a contract that memorializes it.


Haynes Trane Serv. Agency, Inc. v. Am. Standard, Inc., 573 F.3d 947, 962 (10th Cir. 2009)
(citations, quotations, and alterations omitted) (emphasis added). Thus, it is not sufficient simply
that strict products liability creates a duty independent of the contract if the contract memorializes
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or imposes the same duty. See, e.g., In re Porsche Cars N. Am., Inc., 880 F.Supp.2d 801, 837
(S.D. Ohio 2012) (interpreting Town of Alma as setting forth a standard inconsistent with Hiigel
and holding that “[w]hen a product sustains damage that *956  would have been covered under
its warranty, but the damage occurs outside of the warranty period, the damages could have been
addressed in contract and are exactly the kind of damages that the economic loss rule developed
to address”).


Here, to the extent that Plaintiffs allege the defective design gave rise to an unreasonable safety
hazard (rather than non-safety defective performance), there is some ambiguity whether such
claims arise from an independent tort duty and therefore are not precluded by the economic
loss rule. See Scott v. Honeywell Int'l Inc., 2015 WL 1517527, at *11, 2015 U.S. Dist. LEXIS
42194, at *34–36 (D. Colo. Mar. 30, 2015) (holding that plaintiffs' strict liability claims had to
be dismissed under Colorado's economic loss rule because, inter alia, plaintiff failed to allege
his defective “humidifiers created any unreasonable risk of injury”). Most courts still apply the
economic loss rule in such circumstances, however, and that appears to be the direction Colorado
has taken after Town of Alma and Forest City. 15  In any case, even if strict liability gives rise to
an independent duty protecting against safety hazards in design, given the terms of Ford's express
warranty, that duty also arises under Ford's broader express warranty protections against any
design defects. Under Haynes, Ford's express warranty effectively memorializes the strict liability
duty and therefore the economic loss rule precludes the claim for breach of that duty. The Court
GRANTS Ford's motion for summary judgment on the Colorado strict product liability claim. 16


15 See also Restatement (Third) of Torts: Prod. Liab. § 21 (1998) (“A somewhat more difficult
question is presented when the defect in the product renders it unreasonably dangerous, but
the product does not cause harm to persons or property. In these situations the danger either
(1) never eventuates in harm because the product defect is discovered before it causes harm,
or (2) eventuates in harm to the product itself but not in harm to persons or other property.
A plausible argument can be made that products that are dangerous, rather than merely
ineffectual, should be governed by the rules governing products liability law. However, a
majority of courts have concluded that the remedies provided under the Uniform Commercial
Code—repair and replacement costs and, in appropriate circumstances, consequential
economic loss—are sufficient. Thus, the rules of this Restatement do not apply in such
situations.”).


16 Because the Court grants summary judgment on these grounds, it need not reach Ford's
alternative argument that Plaintiffs have not introduced evidence of an unreasonable risk of
harm under Colorado law.


2. Ohio Negligence Claims
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[14]  [15] Plaintiffs bring a class claim for negligence based on Ohio law. TAC ¶ 640 (alleging
Ford breached its “duty to design and manufacture [vehicles that] worked reasonably well and
presented no significant risks to the safe operation of the vehicles”). Under Ohio law, “to establish
actionable negligence, one seeking recovery must show the existence of a duty, the breach of the
duty, and injury resulting proximately therefrom.” Strother v. Hutchinson, 67 Ohio St.2d 282, 423
N.E.2d 467, 469–70 (1981). Moreover, manufacturers have a duty “to design a product that is
reasonably safe for its intended use, and for other uses which are foreseeably probable.” Jones v.
White Motor Corp., 61 Ohio App.2d 162, 401 N.E.2d 223, 229 (1978) (quotation omitted). No
cases have been cited to support the notion that Ford had a duty to design vehicles that “worked
reasonably well,” TAC ¶ 640, so it appears this claim may proceed only to the extent Plaintiffs
present evidence of a breach of duty to design a vehicle that is reasonably safe.


[16] Ford argues Plaintiffs have failed to present evidence of an unreasonable *957  safety risk,
especially in light of the fact that Ohio Plaintiff Miskell never collided his vehicle despite driving
it extensively and continuously for several years. Thus, according to Ford, Plaintiffs' sole “harm”
is allegedly the potential risk of future accidents, which is not actionable in and of itself. See Hoffer
v. Cooper Wiring Devices, Inc., 2007 WL 1725317 (N.D. Ohio June 13, 2007). Plaintiffs respond
that they are not seeking damages caused by car accidents—present or future—but rather only for
the decreased value of their vehicles consistent with the Court's certification order. 17  As Hoffer—
the case cited by Ford—itself recognizes, plaintiffs may recover for economic loss “connected to
alleged damage to or decreased value of a defective product.” 2007 WL 1725317 at *8.


17 See Docket No. 279 at 27 (“Where Plaintiffs seek actual or economic damages, these claims
will be certified to the extent Plaintiffs seek to recover lost value” but not “to the extent they
seek incidental or consequential damages”).


Thus, the Ohio Plaintiffs' negligence claim appears to rise or fall with whether Plaintiffs have
shown that Ford breached its duty to design a reasonably safe product, and whether they can show
a loss of value of the vehicles proximately caused by that breach of duty. As explained earlier,
Plaintiffs have presented sufficient evidence for a jury to conclude that the defect presents an
unreasonable safety risk. Further, as discussed below, they present evidence that the MFT lost
value due to the various problems associated with it.


[17] However, in their briefing Plaintiffs have not squarely addressed causation, i.e., whether the
lost value can be attributed to the breach of the duty to design a safe product rather than a good
product. If the economic harm was simply the result of MFT not living up to consumer expectations
(rather than the result of its safety defects), then their economic loss would not be proximately
caused by breach of the duty underpinning their negligence claim. Nevertheless, though Plaintiffs
do not cite to it in this portion of their briefing, as explained in the section below regarding the
experts, it appears that one of Mr. Boedeker's studies predicts the loss of economic value when the
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defect is linked to safety concerns (see Result 4 in Mr. Boedeker's study, infra). This model may
constitute a basis for calculating proximate damages with respect to the Ohio negligence claims,
for the reasons explained below.


The Court thus DENIES Ford's motion for summary judgment on the Ohio negligence claim.


C. Express Warranty Claims and Repair Attempts
[18]  [19]  [20] Ford argues that the California and Washington class claims for breach of express
warranty based on failure of its essential purpose must fail because Plaintiffs cannot demonstrate
that class members attempted at least two repair attempts. “A manufacturer's liability for breach
of an express warranty derives from, and is measured by, the terms of that warranty.” Cipollone
v. Liggett Grp., Inc., 505 U.S. 504, 525, 112 S.Ct. 2608, 120 L.Ed.2d 407 (1992). A repair or
replace remedy “fails of its essential purpose when a warrantor fails to successfully repair defects
within a reasonable time.” Oddo v. Arcoaire Air Conditioning and Heating, Case No. 15-cv-01985-
CAS(Ex), 2017 WL 372975, at *12 (Jan. 24, 2017). “[B]efore the exclusive repair and replace
remedy is considered to have failed of its essential purpose, the seller must be given an opportunity
to repair and replace the product.” In re MyFord Touch Consumer Litig., 46 F.Supp.3d 936, 970
(N.D. Cal. 2014) (quotation and citation omitted, emphasis in original). Ford makes a similar
argument *958  with respect to Plaintiffs Kirchoff and Mitchell's individual breach of express
warranty claims. The Court addresses each separately.


1. Class Claims
In its class certification order, the Court explained that “[t]o recover for breach of express warranty,
a plaintiff must have brought his or her vehicle in for repair twice, and Ford must have been
unable to repair it.” See Docket No. 279 at 42. The Court reasoned that such information should
be reflected in Ford's records, and,


[i]f Ford has no record that a particular consumer took his or [her] vehicle in
for repair twice, then the fact finder can presume that the consumer did not
do so. A consumer may rebut that presumption by producing proof that he
or she took the vehicle in for two repairs, from his or her own records. As
the consumer has the burden of proof, if he/she is not able to produce such
proof, then he or she will not recover. The inquiry will turn on records and is
relatively simple. It does not defeat predominance.


Id.
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Ford's expert, Dr. Taylor, analyzed Ford's business records with respect to Subject Vehicles in
twelve states (before the Court certified only two states) and concluded that 77.1% of proposed
class members did not obtain any MFT repairs, and 17.3% obtained only one. See Edwards Decl.,
Ex. 44 at 31, Fig. 14. Thus, 94.4% of the then-proposed class members did not meet the two-
repair threshold, and only 1.5% obtained three or more MFT warranty repairs. Id. Neither party has
introduced evidence focusing on repair attempts by class members in the certified states, California
and Washington.


Plaintiffs raise two main arguments in rebuttal.


[21] First, Plaintiffs argue that Ford's “repair and replace remedy” under the warranty does not
apply to design defects, so they were not required to attempt repairs to demonstrate a breach. 18


Ford's warranty states that “if” a vehicle “was taken to a Ford dealership for a warranted repair
during the warranty period,” then Ford will “without charge, repair, replace, or adjust all parts on
your vehicle that malfunction or fail during normal use ... due to a manufacturing defect in factory-
supplied materials or factory workmanship.” See Edwards Decl., Ex. 47 at 8–9 (emphasis added).
The next paragraph, however, states that “[d]efects may be unintentionally introduced ... during the
design and manufacturing processes,” and “[f]or this reason, Ford provides the [warranty] in order
to remedy any such defects  that result in vehicle part malfunction or failure during the warranty
period.” Id. at 9 (emphasis added). As Plaintiffs note, the Ninth Circuit has construed this warranty
provision to cover both design and manufacturing defects, reasoning that the ambiguity created by
the second clause requires construction of the first clause against the drafter, Ford. See Daniel v.
Ford Motor Co., 806 F.3d 1217, 1225 (9th Cir. 2015). Contrary to Plaintiffs' argument, however,
that necessarily means that the requirement to present the vehicle for repair also applies to design
defects. Thus, class members must comply with the repair requirement to allege a breach.


18 The Court did not reach this question at class certification because “[t]he parties did not brief
whether the warranty applies to design defects.” Docket No. 279 at 42, n.26.


Second, Plaintiffs point back to the Court's order on class certification to state that Ford has records
which could show the required repairs were attempted. This argument makes little sense. Plaintiffs
conflate *959  their burden at class certification (demonstrating the existence of a common
issue not predominated by individualized inquiries) with their burden at summary judgment
(demonstrating that evidence exists to permit a jury to conclude that class members exhausted their
repair attempts). Plaintiffs have not presented any evidence that permits a class-wide inference
that repair attempts were exhausted such that Ford was given an opportunity to resolve the breach
with respect to each class member.


[22] Nevertheless, classwide summary judgment in Ford's favor is not appropriate here. Dr.
Taylor's analysis, as Ford concedes, does not address whether the California and Washington class
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members had the same rates of repair attempts as the twelve states analyzed by Dr. Taylor in the
aggregate. Moreover, even Dr. Taylor's analysis confirms that at least 5% of consumers in the
twelve states analyzed did attempt at least two repairs. There is no basis to enter judgment against
those class members. Further, Ford's lack of records with respect to the remaining class members
is not dispositive; rather, under the burden-shifting framework established by the Court's class
certification order, they are still entitled to demonstrate on an individual basis whether they pursued
repairs. The Court therefore DENIES Ford's motion for summary judgment (on a classwide basis)
on this basis. 19


19 Though summary judgment is inappropriate, the question arises whether common issues
still predominate over individualized inquiries with respect to the express warranty claims.
The Court certified these classes on the presumption that Ford's records would provide a
starting point for demonstrating the attempted repairs, but it now appears that those records
can substantiate the claims of only a very small percentage of the potential class, with the
overwhelming majority of class members being required to demonstrate their exhaustion
attempt through some sort of individualized proceeding. However, that question has not been
brought before the Court.


2. Plaintiff Kirchoff (Washington)
[23] Ford argues it is entitled to summary judgment against Plaintiff Kirchoff because he sought
only one repair for the MFT system and then three repairs for an issue with his rearview camera,
which was “solved.” Ford's summary mischaracterizes the record.


Kirchoff presented his vehicle for service on July 3, 2013 regarding a Bluetooth connectivity issue
in connection with incoming and outgoing calls, for which he was advised to pull the fuse to reset
SYNC. He followed these steps a few times when the problem arose and he said the problem
stopped recurring after a summer 2013 software update. See Edwards Decl., Ex. 36 at 162:16–
164:23. In November 2014, Kirchoff began experiencing problems with his backup camera, so he
presented it to a dealer three times between November and December 2014. See Edwards Decl.,
Ex. 36 at 186:24–192:24. The measures that the dealer attempted (including cleaning connectors
and replacing the camera) solved a “problem concerning wavy lines on the screen or picture, a
fuzzy, a staticy picture.” Id. at 191:18–23. However, the issue of ‘the MyFord Touch indicating it
can't connect with a camera went back to the incident that was the frequency prior to when it started
to get much worse.” Id. In other words, the November 2014 repairs mitigated the issues that had
suddenly become exacerbated, but did not eliminate all the issues Kirchoff had been experiencing
in connection with the MFT system. See id. at 192:16–18 (testifying that “[c]ertain aspects of
those problems still exist and are part of the total body of issues which have prompted me to get
involved in this”).
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*960  Ford argues that these multiple repair attempts are insufficient because they related to
“separate” issues, and that Plaintiffs, in place of “lumping” service requests, have to instead show
that they sought two repair attempts with respect to each discrete issue to show a breach of
warranty. In connection with Ford's first motion to dismiss, the Court observed that “all of the
problems here relate to the MFT system specifically” and held:


Plaintiffs have alleged there is an underlying defect within the MFT system
(software and/or hardware). Even if that underlying defect manifests itself
in different ways within the MFT system, that does not necessarily detract
from the allegation that there is still an underlying systemic defect. That
assertion is supported by factual allegations in the complaint, in particular,
the allegations related to Ford's issuance of the TSBs and software updates. In
other words, if Ford was trying to fix the problems with MFT by issuing TSBs
and software updates that implemented systemic types of fixes, that lends
support to Plaintiffs' theory that the varying problems were manifestations of
an underlying systemic problem and hence ‘grouping’ is permissible, at least
for pleading purposes.


In re MyFord Touch Litig., 46 F.Supp.3d 936, 972 (N.D. Cal. 2014). Thus, to the extent a repair
request arises out of that systemic, underlying defect, then it appears that grouping of service
requests for purposes of fulfilling the terms of the express warranty—even with respect to distinct
symptoms—is permissible.


Ford does not argue that Plaintiffs lack evidence of an underlying systemic defect in MFT. For the
purposes of this motion, then, the existence of such a defect is not disputed. Grouping of Plaintiff
Kirchoff's repair requests is therefore proper. The Court DENIES Ford's motion because Kirchoff
unsuccessfully sought warranty service related to MFT on at least two occasions.


3. Plaintiff Mitchell (Iowa)
Ford also argues that Plaintiff Mitchell failed to attempt at least two repairs. In November 2010,
Mitchell presented his car for service due to a problem with his USB connector, but it turned
out that the issue was with his cable and not MFT. Id. at 104–110. Replacing the cable fixed the
problem, but Mitchell testified that “[t]here was still other issues[.]” Id. at 110:7–8. Ford does not
appear to have closed out the issue by asking Mitchell what those “other issues” were. In any case,
the repair request related to a dysfunctional USB cable, not the MFT defect, so it does not count
for purposes of this breach of express warranty claim.
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[24] In September 2011, Mitchell presented his vehicle for service again due to issues with the
backup camera image freezing. See Edwards Decl., Ex. 51 at 128–129. Ford installed a software
update. Mitchell could not recall whether it ever happened again, but noted that it “hasn't happened
for some time, so it very well could have been this [software] update that cleared that up.” Id. at
129:24–25. He could not remember any specific additional issues he raised in September 2011, but
he testified that he “repeatedly complained about [MFT].” Id. at 130:11–13. Ford did not close out
the issue to determine what or when those repeated complaints were. Thus, Ford has not established
that no question of material fact exists as to how many times Mitchell requested a repair and
whether it addressed the issues with the MFT system. Ford's motion is DENIED.


D. UCL Class Claims
The parties dispute what claims under California's Unfair Competition Law have *961  been
certified for class treatment. Ford contends that none have been certified because Plaintiffs sought
only certification of fraud claims under the UCL, which the Court declined to certify. See Docket
No. 279 at 48 (stating “The Court will not certify the class as to Plaintiffs' claims for violation
of California's Unfair Competition Law to the extent they are predicated upon fraud[.]”); see
also Docket No. 202 (Mot. for Class Certification) at 25, 29–30 (describing the UCL claim as
a “California consumer fraud claim” and arguing only that the elements of fraudulent conduct
satisfy commonality). Plaintiffs respond that the Notice of Motion was broader, in that it stated
broadly that the “California Class seeks certification of claims for: ... (b) violation of the Unfair
Competition Law,” Docket No. 202 at 1. They contend the Court therefore understood that
Plaintiffs may bring class claims under the unfair and unlawful prongs of the UCL as well, which
Plaintiffs pled in their complaint. See TAC ¶¶ 300–304.


[25] Though there is some ambiguity in Plaintiffs' briefing of the motion for class certification,
both parties ignore that the Court's class certification order explicitly states that “[t]he Court will
certify the class as to claims for violation of ... California's Unfair Competition Law to the extent
they are predicated on bases other than fraud.” Docket No. 279 at 47–48. If fraud were the only
basis on which Plaintiffs sought class certification for the California Class under the UCL, then
there would have been no need for this sentence. Moreover, the TAC is clear that Plaintiffs have at
least also pled a claim under the UCL's “unlawful” prong. See TAC ¶ 301(ii) (Ford marketed the
vehicles as possessing functional and defect-free in-car communications and entertainment units);
id. ¶ 301(iii) (Ford refused or otherwise failed to repair and/or replace defective MFT systems);
id. ¶¶ 301(iv) (Ford violated the Magnuson-Moss Warranty Act). The breach of warranty claims
have therefore been pled under the UCL and, in light of the Court's order, are certified for class
treatment.


Thus, whether Ford should be granted summary judgment on the class UCL claim depends on
the outcome of Plaintiffs' express and implied warranty claims. Because the Court denied Ford's
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motion to grant summary judgment on the breach of warranty claims, the Court will also DENY
Ford's motion with respect to the UCL.


E. Plaintiff Creed's MCPA § 9 Claim
Ford argues that Plaintiff Creed's claim under the Massachusetts Consumer Protection Act
(MCPA), Mass. Gen. Laws ch. 93A, § 9, fails because he did not use his vehicle for purely business
purposes and the pre-litigation demand letter he sent failed to meet the statutory requirements.
Neither of Ford's arguments is persuasive, as explained below.


1. Purely Business Purposes
[26] Under Massachusetts law, “[u]nfair methods of competition and unfair or deceptive acts or
practices in the conduct of any trade or commerce are ... declared unlawful.” Mass. Gen. Laws ch.
93A, § 2(a). A person “who engages in the conduct of any trade or commerce and who suffers any
loss of money or property” due to violations of § 2 “by another person who engages in any trade
or commerce” may bring a cause of action under § 11 of the MCPA. See id. § 11. In contrast, any
other person must bring a cause of action under § 9 of the MCPA. See id. § 9. Thus, the MCPA
“distinguishes between ‘consumer’ and ‘business’ claims, the former actionable under § 9, the
latter actionable under § 11.” Frullo v. Landenberger, 61 Mass. App. Ct. 814, 821, 814 N.E.2d
1105 (2004). “The dividing line between a consumer claim and a business claim ... is *962  not
always clear.” Id. The question “[w]hether a particular plaintiff is acting in a business context ... is
a question of fact” reserved for the trier of fact. Frullo, 61 Mass.App.Ct. at 822, 814 N.E.2d 1105;
see also Brown v. Gerstein, 17 Mass.App.Ct. 558, 460 N.E.2d 1043, 1052 (1984).


[27] Here, Plaintiff Creed brings a claim under § 9, but Ford argues that he may not do so because
he did not use his vehicle for “purely” personal reasons. See Frullo, 61 Mass.App.Ct. at 821, 814
N.E.2d 1105 (explaining that “the choice [between Section 9 and Section 11 claims] appears to
turn on whether a given party has undertaken the transaction in question for business reasons, or
has engaged in it for purely personal reasons (such as the purchase of an item for personal use)”).
In using the phrase “purely personal reasons,” however, the Appeals Court of Massachusetts went
beyond Massachusetts Supreme Court precedent stating that Section 9 merely “require[s] the
plaintiff to prove that she purchased goods or services primarily for personal, family, or household
purposes.” Linthicum v. Archambault, 379 Mass. 381, 398 N.E.2d 482, 487 (1979) (emphasis
added), abrogated on other grounds by Knapp Shoes, Inc. v. Sylvania Shoe Mfg. Corp., 418 Mass.
737, 640 N.E.2d 1101 (1994); see also Slaney v. Westwood Auto, Inc., 366 Mass. 688, 701, 322
N.E.2d 768 (1975) (for a section 9 remedy, “the included transaction must have been undertaken
primarily for personal, family, or household purposes” (emphasis added) ). The Frullo court did
not explain the departure, discuss the potential conflict, or cite any case-law as direct support for its
“purely personal reasons” standard. In determining state law, this Court is obligated to determine
what the highest state court has held or would hold. See Dimidowich v. Bell & Howell, 803 F.2d
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1473, 1482 (9th Cir. 1986) (federal courts must “follow a state supreme court's interpretation of
its own statute in the absence of extraordinary circumstances,” and when the highest court has not
ruled on an issue, “the task of the federal courts is to predict how the state high court would resolve
it”), modified at 810 F.2d 1517 (9th Cir. 1987). Where there appears to be a conflict, this Court
must follow the Massachusetts Supreme Court.


Moreover, the Frullo court's statement was equivocal. See 61 Mass. App. Ct. at 821, 814 N.E.2d
1105 (“the choice appears to turn on whether ... [the transaction was undertaken] for purely
personal reasons” (emphasis added) ). The use of the term “appears” is significant because
this sentence follows a string citation of cases presumably forming the backdrop for the court's
observation. However, none of those cases set forth or follow a “purely personal reasons” standard;
to the contrary, two in fact use the “primarily personal reasons” standard. 20


20 See Lantner v. Carson, 374 Mass. 606, 609, 373 N.E.2d 973 (1978) (stating that Section
9 “provides a private right of action to any person who purchases ... property ... primarily
for personal, family or household purposes”); Linthicum, supra, 398 N.E.2d at 487 (same);
Begelfer v. Najarian, 381 Mass. 177, 409 N.E.2d 167 (holding that defendant private
individuals participating in a real estate transaction were not “engaged in the conduct of any
trade or commerce” and therefore could not be liable, and stating that one relevant factor is
“whether the transaction is motivated by business or personal reasons” but not stating how
that analysis is conducted); Linkage Corp. v. Trustees of Boston Univ., 425 Mass. 1, 22–27,
679 N.E.2d 191 (1997) (following Begelfer to conclude defendant university was acting in
a business context and therefore could be liable under the MCPA); Lynn v. Nashawaty, 12
Mass.App.Ct. 310, 312–314, 423 N.E.2d 1052 (1981) (following Begelfer to conclude trial
court's conclusion that defendant was acting in business context was not clearly erroneous);
Brown v. Gerstein, 17 Mass.App.Ct. 558, 569–571, 460 N.E.2d 1043 (1984) (holding that
“[t]he evidence warranted a finding that the plaintiffs as lessors of commercial property and
perhaps as commercial clients of [defendant] ) were acting in a business context” and thus
could bring § 11 claim).


*963  In light of the Frullo court's equivocal statement, the lack of support in the case-law for a
“purely personal reasons” standard, 21  and the unexplained deviation from Massachusetts Supreme
Court precedent, the Court concludes it must follow the Massachusetts Supreme Court's clear
examination of the “primarily personal reasons” standard.


21 Ford cited one federal district court applying the Frullo standard, but the case did not discuss
this unexplained deviation and potential conflict with the state supreme court's precedent.
In re Asacol Antitrust Litig., 2016 WL 4083333, at *13 (D. Mass. July 20, 2016) (plaintiff
health funds suing pharmaceutical companies for reverse settlement “cannot bring a claim
under § 9 as they cannot show that they undertook the relevant transactions ‘for purely
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personal reasons (such as the purchase of an item for personal use)’ ” (quotation omitted) ).
Moreover, the Asacol court did not need to address that question because the plaintiffs were
plainly engaging in business activity and could not have shown they transacted “primarily”
for personal reasons. In any case, at least one federal court has permitted the question whether
the plaintiff was acting in a business context to go to a jury where the evidence could have
supported either conclusion, thus implicitly rejecting a “purely personal reasons” standard.
See South Shore Hellenic Church, Inc. v. Artech Church Interiors, Inc., 183 F.Supp.3d 197,
217 (D. Mass. 2016) (denying summary judgment because reasonable fact finder could find
either that plaintiff non-profit church was not acting in a business context when it contracted
repair work but rather “in furtherance of its core mission to provide religious services,” or
that the work “was undertaken in order to increase revenue”). The other two cases cited by
Ford are not illuminating because they do not analyze the applicable standard and involve
obvious business transactions. Cont'l Ins. Co. v. Bahnan, 216 F.3d 150, 156 (1st Cir. 2000)
(property owner who rented the property and lived elsewhere was engaged in “trade or
commerce” and therefore could not bring claim under section 9); Kay Constr. Co. v. Control
Point Assocs., 15 Mass. L. Rptr. 203, 2002 WL 31187825 (Mass. Super. Ct. 2002) (holding
that a plaintiff business entity was “barred from bringing a consumer protection claim against
an insurance company under § 9, when the claim asserted is based on conduct covered in
§ 11”).


[28] Ford's motion for summary judgment fails. Ford's argument is premised exclusively on
Plaintiff Creed's testimony about how he subsequently used the vehicle. Creed testified that he
used his vehicle for both “personal” and “business” reasons, and by “business,” he meant his use
of the car during work hours to attend meetings, visit clients, and travel between job sites. See
Edwards Decl., Ex. 34 at 48:2–9, 52:16–54:3; Reply, Ex. A at 24:22. He estimated that 30–40% of
his total mileage was for business purposes, as he “meticulously” tracked his mileage in a log in the
car for tax purposes. Id. Moreover, Ford did not present any evidence that spoke directly to Creed's
motivations at the time he purchased the vehicle. Though his subsequent use may be probative
of his original motivations, none of it precludes a reasonable jury finding that he purchased the
vehicle either for “purely” or “primarily” (or indeed on this record—“purely”) personal reasons.


Accordingly, the Court DENIES Ford's motion for summary judgment on this
basis.


2. Sufficiency of Demand Letter
[29]  [30] Massachusetts law requires a demand letter to be sent at least thirty days prior to
filing suit which “identif[ies] the claimant and reasonably describ[es] the unfair or deceptive act
or practice relied upon and the injury suffered.” Mass. Gen. Laws ch. 93A, § 9(3). The purpose
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of the written demand requirement is “(1) to encourage negotiation and settlement by notifying
prospective defendants of claims *964  arising from allegedly unlawful conduct and (2) to operate
as a control on the amount of damages which the complainant can ultimately recover.” Spring v.
Geriatric Auth. of Holyoke, 394 Mass. 274, 475 N.E.2d 727, 736 (1985) (quotation omitted). The
injury suffered and relief demanded must “provide[ ] the prospective defendant with an opportunity
to review the facts and the law involved to see if the requested relief should be granted or denied
and enables him to make a reasonable tender of settlement.” Id. (quotation omitted). This is a
context-specific inquiry. “[A] demand letter need not contain a dollar amount of damages, so long
as it describes the injuries in ‘sufficient detail to permit [the defendant] reasonably to ascertain
its exposure.” Richards v. Arteva Specialties S.A.R.L., 66 Mass.App.Ct. 726, 734, 850 N.E.2d
1068 (2006) (quotation and citation omitted, alteration in original). Moreover, “in judging the
sufficiency of ... a precertification demand letter [in the class action context], we look solely to the
description of the individual claimant's own injury[.]” Id. at 733, 850 N.E.2d 1068.


Ford argues that Plaintiff Creed's pre-suit demand letter was insufficient because it “did not
describe any concrete injury he allegedly suffered,” “says nothing about the number of times his
MFT system required repair, what repairs he requested or received, the amount of any out-of-
pocket repair expenses incurred, or any other injury.” Mot. at 17. Creed's 4–page demand letter,
made on behalf of himself and those similarly situated, states that Ford failed to disclose that the
MFT systems were defective, enumerates a number of specific problems with the MFT systems,
states that “Ford has benefited from collecting funds from its customers who have paid for the
Sync System option, as well as, potentially unnecessary vehicle service procedures,” and demands
(1) a voluntary recall, repair, and replacement of the subject vehicles; (2) notice of the defect to
the class; (3) “actual damages representing, with interest, the ascertainable loss of moneys and/or
property and/or value suffered or to be suffered as a result of Ford's omissions”; (4) treble damages;
(5) “damages suffered or to be suffered as a result of Ford's breach of contract, and restitution
for the unjust enrichment conferred upon Ford;” (6) attorneys' fees; and (7) additional relief as
appropriate. See Edwards Decl., Ex. 53.


[31] While no specific dollar amount is stated, the type of injury asserted is clear, as the letter
claims the defective vehicles require repair (i.e., a voluntary recall, repair, or replacement),
damages related to the loss of vehicle value, and restitution. Moreover, the letter states that
Creed “purchased a 2011 model year Ford Explorer equipped with the SYNC and MyFord Touch
infotainment system.” Id. at 1. This information is sufficient for Ford to ascertain its exposure
at least vis-à-vis Plaintiff Creed, as the potential value of his individual claim would be derived
principally from the cost of repairing or replacing his 2011 Ford Explorer. See Richards, 66
Mass.App.Ct. at 735, 850 N.E.2d 1068 (holding that demand letter sent by prospective named
plaintiff in antitrust class action was sufficient where it stated that the injury was “higher out-of-
pocket costs to purchase [the] products” and therefore provided “sufficient detail to permit the
defendants reasonably (even if only roughly) to ascertain their exposure, at least to [plaintiff] as an
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individual and occasional purchaser of [the products in question]”). That was enough for Ford to
determine a ballpark figure of what was at stake and to make a settlement offer to Creed, satisfying
the purposes of the requirement for a prelitigation demand letter under Massachusetts law.


*965  Thus, the Court DENIES Ford's motion for summary judgment on Plaintiff Creed's MCPA
§ 9 claim. 22


22 Ford cites two other cases but they are not analogous. See Hiller v. Daimler Chrysler Corp.,
2007 WL 2367629, at *1 (Mass.Super.Ct. July 25, 2007) (plaintiffs' demand letter was
“vague and devoid of any description of an injury” and “fail[ed] to inform Defendant that
their c. 93A claim was based on a breach of implied and expressed warranties”); Moynihan v.
LifeCare Centers of Am., Inc., 60 Mass.App.Ct. 1102, 798 N.E.2d 1045 (2003) (in negligence
claim against nursing home, plaintiff's letter “contained neither a reasonable description of
the plaintiff's injuries nor a damage figure of an amount which would enable the defendant to
assess the plaintiff's claim,” but the contents of the letter are not described so a comparison
is not possible).


F. Expert Opinions re: Classwide Damages
Ford challenges the expert opinions of Dr. Arnold and Mr. Boedeker under both Daubert and
Comcast. Under Daubert, Ford argues that Dr. Arnold presents no evidentiary basis for his
assumption that MFT had no value and therefore consumers' damages were the full cost they paid
for the system. Ford also argues that Mr. Boedeker's prediction of the diminution in value due to
the defect is unreliable because Mr. Boedeker predicts only changes in the demand curve without
considering any changes in the supply curve. Under Comcast, Ford argues that Mr. Boedeker's
model is based on a fraud theory of liability rather than liability for breach of implied and express
warranty, and therefore incapable of estimating classwide damages on the certified claims.


Before analyzing each expert, the Court clarifies the appropriate measure of damages for each of
the express and implied warranty claims.


1. Measure of Damages


a. Express Warranty Damages


Generally speaking, consumers suing for breach of an express warranty are limited to the remedies
provided therein. See Cal. Com. Code § 2719(1)(a); Wash. R.C. § 62A.2–719. Here, Ford's
warranty states that any remedy for a breach may not “exceed the cost of correcting manufacturing
defects.” Edwards Decl., Ex. 47 at 12. Though Plaintiffs argue this limitation of remedies does
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not extend to design defects, the Ninth Circuit has construed the scope of Ford's express warranty
to cover both design and manufacturing defects. See Daniel v. Ford Motor Co., 806 F.3d 1217,
1224–25 (9th Cir. 2015). It appears that the limitation clause should be similarly construed, as
discussed above. If the appropriate measure of damages is the cost of correcting the MFT defects,
then Ford is correct that Plaintiffs have not proffered any expert opinion or other evidence that
estimates the cost of repair.


[32] Plaintiffs correctly point out, however, that both California and Washington law provide
that “[w]here circumstances cause an exclusive or limited remedy to fail of its essential purpose,
remedy may be had as provided in this code.” Cal. Com. Code § 2719(2); Wash. Rev. Code §
62A.2–719(2). A limited remedy of repair fails of its essential purpose when the seller is unable
to repair the product. See, e.g., S.M. Wilson & Co. v. Smith Int'l, Inc., 587 F.2d 1363, 1375 (9th
Cir. 1978); RRX Industries, Inc. v. Lab–Con, Inc., 772 F.2d 543, 547 (9th Cir. 1985). In those
circumstances, the purchaser “is entitled to recover the difference between the value of what he
should have received and the value of what he got.” S.M. Wilson, 587 F.2d at 1375. See also Cal.
Com. Code § 2714(2); Wash. Rev. Code § 62A.2–714(2).


Thus, there are two issues: whether Plaintiffs can demonstrate that the express *966  warranty
failed of its essential purpose (i.e., that Ford failed to repair the defects despite the opportunity to
do so) and, if so, whether Plaintiffs' damages models are admissible evidence of the difference in
value between the vehicles as warranted and as accepted.


As discussed above, the question whether the limited warranty failed its essential purpose because
Ford failed to repair the defects despite a sufficient opportunity cannot be resolved on summary
judgment. If a jury ultimately concludes that the warranty failed its essential purpose because all
Class Members attempted unsuccessful repairs, then damages will be measured by the diminution
in value between the vehicles as warranted and the vehicles as sold. The Court will rely on this
measure in assessing the adequacy of Plaintiffs' damages models. As explained below, this is the
same measure of damages as Plaintiffs' implied warranty claims. 23


23 Plaintiffs concede that if they cannot prove the warranty failed of its essential purpose, then
they have offered no evidence estimating the cost of repair.


b. Implied Warranty Damages


The parties agree that the U.C.C. provides for the measure of damages for the breach of implied
warranty in all of the certified states. See U.C.C. § 2–714(2) (“The measure of damages for
breach of warranty is the difference at the time and place of acceptance between the value of the
goods accepted and the value they would have had if they had been as warranted, unless special
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circumstances show proximate damages of a different amount.”). Thus, this standard is identical
to damages for breach of express warranty, if Plaintiffs were to prove that Ford's warranty failed
its essential purpose.


c. Summary


The Court's analysis of the expert models will proceed from the assumption that damages for both
the implied and express warranty claims will be measured presumptively by the diminution in
value of the vehicles as warranted versus as sold. Indeed, this is the same measure of damages
certified by the Court for class treatment. See Docket No. 279 at 27. In connection with class
certification, the Court approved Dr. Arnold and Mr. Boedeker's damages models because, at that
stage of proceedings, they appeared to “allow the fact finder to calculate the diminution in value of
Plaintiffs' vehicles.” Id. However, the Court also held that “Plaintiffs are incorrect in arguing their
damages cannot be reduced by post-purchase mitigation;” rather, the Court's holding was “without
prejudice to Ford's ability to present evidence of mitigation later in this litigation (to reduce its
liability)[.]” Id. at 31.


2. Ford's Daubert Challenges
[33] The Court first analyzes Ford's Daubert challenges to Plaintiffs' experts. Under Daubert, in
assessing the admissibility of expert testimony under Federal Rule of Evidence 702, 24  the Court
must perform “a preliminary assessment of whether the reasoning or methodology underlying the
testimony is scientifically valid and of whether that reasoning or methodology properly can be
applied to the facts in issue.” *967  Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579,
592–93, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993); see also Kumho Tire Co., Ltd. v. Carmichael,
526 U.S. 137, 119 S.Ct. 1167, 143 L.Ed.2d 238 (1999) (Daubert standards apply to all expert
testimony, not only scientific experts). The Supreme Court has identified a non-exhaustive list of
factors that may bear on the inquiry:


• whether the theory or technique can be or has been tested


• whether the theory or technique has been subjected to peer review and publication


• the known or potential rate of error with a scientific technique


• acceptance of the technique by a relevant scientific community


24 “A witness who is qualified as an expert by knowledge, skill, experience, training, or
education may testify in the form of an opinion or otherwise if: (a) the expert's scientific,
technical, or other specialized knowledge will help the trier of fact to understand the evidence
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or to determine a fact in issue; (b) the testimony is based on sufficient facts or data; (c) the
testimony is the product of reliable principles and methods; and (d) the expert has reliably
applied the principles and methods to the facts of the case.” Fed. R. Evid. 702.


[34]  [35]  [36]  Id. at 593–94; see also United States v. Hankey, 203 F.3d 1160, 1167 (9th Cir.
2000). None of these factors is dispositive and, ultimately, “[t]he inquiry envisioned by Rule 702
is ... a flexible one” which is focused “solely on principles and methodology, not on the conclusions
that they generate.” Id. at 594–95, 113 S.Ct. 2786. Under Rule 702 and Daubert, “[t]he duty falls
squarely upon the district court to act as a gatekeeper to exclude junk science that does not meet
Federal Rule of Evidence 702's reliability standards.” Estate of Barabin v. AstenJohnson, Inc., 740
F.3d 457, 463 (9th Cir. 2014) (quotation and citation omitted). Moreover, “[t]he trial judge also
has broad latitude in determining the appropriate form of the inquiry.” Id. at 463.
[37] In this role, the “judge is a gatekeeper, not a fact finder,” and the “gate [should] not be closed
to [a] relevant opinion offered with sufficient foundation by one qualified to give it.” Primiano
v. Cook, 598 F.3d 558, 568 (9th Cir. 2010). The purpose of the gatekeeping role is to ensure that
expert testimony is “properly grounded, well-reasoned and not speculative,” but it is not meant
to substitute for “[v]igorous cross-examination, presentation of contrary evidence, and careful
instruction on the burden and proof [which] are the traditional and appropriate means of attacking
shaky but admissible evidence.” Fed. R. Evid. 702, Adv. Comm. Notes (2000) (quotation omitted).
Thus, “[a]fter an expert establishes admissibility to the judge's satisfaction, challenges that go to
the weight of the evidence are within the province of a fact finder, not a trial court judge.” Pyramid
Technologies, Inc. v. Hartford Cas. Ins. Co., 752 F.3d 807, 814 (9th Cir. 2014).


[38] Because the Court acts merely as a gatekeeper and not a factfinder, an expert whose
methodology is otherwise reliable should not be excluded simply because the facts upon which his
or her opinions are predicated are in dispute, unless those factual assumptions are “indisputably
wrong.” Guillory v. Domtar Indus. Inc., 95 F.3d 1320, 1331 (5th Cir. 1996); see also Fed. R. Evid.
702, Adv. Comm. Notes (2000) (explaining that “[w]hen facts are in dispute, experts sometimes
reach different conclusions” and a trial court is not “authorize[d] ... to exclude an expert's testimony
on the ground that the court believes one version of the facts and not the other”). Indeed, Rule 702 is
“broad enough to allow an expert to rely on hypothetical facts that are supported by the evidence.”
Fed. R. Evid. 702, Adv. Comm. Notes (2000). It traditionally falls upon cross-examination to
negate the facts or factual assumptions underlying an expert's opinion.


a. Mr. Boedeker and Daubert


Ford argues Mr. Boedeker's methodology is unreliable under Daubert because he *968  (i) fails
to consider used car prices in assessing whether the defect caused a diminution in value; (ii) fails
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to consider the supply side of the equation in his market analysis; and (iii) uses a method that has
not been peer reviewed. Ford does not otherwise challenge Mr. Boedeker's qualifications.


i. Mr. Boedeker's Method Is Not Unreliable Because It Relies
On Survey Evidence Rather Than Used Car Sales Data


Mr. Boedeker uses a choice-based conjoint analysis to measure how consumers valued the MFT
system in four scenarios where they were provided varying levels of information about MFT; each
scenario and the resulting value calculation is summarized in the table below. See Edwards Decl.,
Ex. 57 at ¶¶ 67–83.


As the table demonstrates, Mr. Boedeker found that the more information consumers were
provided about the defect, the greater the drop in MFT's value to consumers. Where survey
respondents simply learned MFT suffered from a glitch that would be fixed within a year, the
value dropped by $729 (Result 2). Where respondents also learned of statements by Ford officials
concerning their knowledge of the problem and its severity (i.e., the lack of a solution), the value
dropped by $910 (Result 3). Under Result 4, Mr. Boedeker performed two tests. Under one, he
concluded that where respondents were informed that the MFT defect could cause distractions
affecting safety, the value dropped by $839. Under the other, where they learned about both the
Ford officials' statements (the same as in Result 3) and the safety problem, the value dropped by
$1,290.


[39] Ford argues that it is “conceptually inappropriate and inherently unreliable to use responses
to hypothetical survey questions to estimate willingness to pay when actual pricing data for used
vehicle sales is available.” Mot. at 22–23. In other words, Ford contends that Mr. Boedeker should
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have analyzed used car sales data rather than consumers' opinions. As support, Ford relies only
on In re Ford Motor Co., Spark Plug & 3–Valve Engine Prod. Liab. Litig., 2014 WL 3778592,
at *43 (N.D. Ohio July 30, 2014). However, that case does not hold that an expert may only rely
on used vehicle sales data to estimate a vehicle's diminution in value. Rather, in that case, Ford's
experts opined based on used car sales data that the defect at issue had not caused any diminution
of value. Id. at *43. The plaintiffs in Spark Plug did not introduce any expert testimony or other
evidence to support their diminution of *969  value theory. Id.  In light of that failure, summary
judgment was granted in Ford's favor. In contrast, here Plaintiffs have presented evidence to rebut
Ford's own contentions about the vehicles' value. Spark Plug does not purport to establish adopt
or apply a per se rule that used car sales data is the only legitimate measure of a diminution in
value, nor does it support exclusion of Mr. Boedeker's analysis.


Under Daubert, Mr. Boedeker's method need only be “reliable” and Ford has not explained why a
choice-based conjoint analysis is inherently unreliable because it relies on survey evidence rather
than used car sales data. To the contrary, one court has specifically rejected Ford's argument.
See Sanchez–Knutson v. Ford Motor Co., 181 F.Supp.3d 988, 996 (S.D. Fla. 2016) (admitting
choice-based conjoint analysis and holding that Ford's evidence of “an active secondary market ...
which [Ford] contends shows successful sales of used [vehicles] with no indication of decreased
value” may be presented to the jury as refutation evidence but “is not grounds to exclude
[plaintiffs' expert's] opinion”). Moreover, a similar choice-based conjoint analysis survived a
Daubert challenge in one of the cases cited by Ford. See In re NJOY, Inc. Consumer Litig., 120
F.Supp.3d 1050, 1073–75(C.D. Cal. 2015) (holding that expert's choice-based conjoint analysis
measuring consumer willingness-to-pay satisfied reliability requirements of Daubert).


Though Ford criticizes Mr. Boedeker's decision not to analyze used car sales data, that objection
goes to the weight of his opinion, not its admissibility. His value analysis is sufficiently reliable
to survive Daubert. The Court declines to exclude Mr. Boedeker's analysis on the basis he uses a
survey rather than used car sales data.


ii. Mr. Boedeker's Focus On The Demand Side Of The
Equation Does Not Render His Method Unreliable


[40] Ford also argues that Mr. Boedeker focused only on consumers' subjective valuations to
determine how the defect affects demand, but failed to consider the effects of the supply curve
on hypothetical prices. According to Ford, Mr. Boedeker's failure to consider the supply curve
means he cannot offer a well-founded opinion about market price, which requires looking at
the intersection of supply and demand curves and the resulting equilibrium market price under
traditional economic theory.
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In response, Plaintiffs claim that Mr. Boedeker—unlike experts in cases cited by Ford—did not
ignore the supply curve, but rather assumed that it was constant. Mr. Boedeker's report states:


Defendant's act to not disclose the defect at the point of purchase has created a new situation
with respect to supply and demand—if the purchasers of the vehicle would have been
informed about the defect at the point of purchase, their purchase decision would have been
different and, as a result, the demand curve shifts.


However, the supply curve remains the same with either set of information: in the consumers'
actual point-of-purchase situations where vehicles with a defective MFT were sold without
disclosing the defect, the same vehicles were sold at the same price as in the hypothetical
world where the defects were disclosed at the point of purchase. Therefore, only the changes
in the demand curve are relevant for the damages assessment.


Edwards Decl., Ex. 57 ¶¶ 22–23.


Although it is correct that Mr. Boedeker assumes that the supply curve is constant (i.e., its shape
is fixed), that does not in *970  itself respond fully to Defendant's challenge; Mr. Boedeker does
not expressly look to the new equilibrium price point as defined by the intersection of a sloping
supply curve with the adjusted demand curve. This is illustrated by Figure 7 in Mr. Boedeker's
report, reproduced below:


The hypothetical equilibrium price point (intersection between supply and demand) would be
where the two gray lines intersect at the left; the equilibrium price point would be approximately
$35. Instead, Mr. Boedeker calculates a diminution in value by looking at the absolute difference
between the original demand curve (in red) and the hypothetical demand curve (in gray) assuming
the amount of product supplied remained constant. At the same quantity, the price under the new
demand curve would be approximately $20.
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Thus, he measures the difference in value by assuming that the supply—the quantity—was fixed.
In terms of economic theory, the portion of the supply curve that concerns Mr. Boedeker's analysis
is effectively vertical—supply is fixed regardless of price in this region of the graph. Though Mr.
Boedeker adamantly denies that his analysis is consistent with assuming a vertical supply curve,
see Edwards Decl., Ex. 59 at 322:6–24, that is the effect.


Despite Mr. Boedeker's apparent inconsistency in characterizing his own analysis, the substance
of this analysis is clear. The Court cannot conclude at this stage that Mr. Boedeker's assumption
that the supply would have been the same regardless of the change of price within the range
of his survey is “indisputably wrong.” Guillory, 95 F.3d at 1331. Mr. Boedeker explained that,
“[f]or my calculations, the supply is fixed because it's—it's the same vehicles that include the
MyFord Touch System, it's just that the level of information available to the consumer, who is
at the point of purchase, differs.” Edwards Decl., Ex. 59 at 315:20–24; see also id. at 316:9–
317:2. The assumption that Ford would have sold the same number of vehicles notwithstanding
a drop in value ranging from $729–$1,290 is not so far-fetched as to be indisputably wrong. The
projected reduction in value is not so significant as to suggest that Ford would have preferred not
to sell any vehicles at that price; indeed, the projected drop in value appears to be within a range
of negotiable price discounts not uncommon at a car dealership—at least Ford has not on this
motion demonstrated to the contrary. The jury is entitled to weigh the credibility of Mr. Boedeker's
assumption, and Ford will have the opportunity to cross-examine him. 25


25 Ford has identified two district court decisions that may fairly be read to hold that an expert's
failure to consider the supply side of the equation when predicting diminution in value may
render his or her testimony unsuitable for calculating damages. See Saavedra v. Eli Lilly
& Co., 2014 WL 7338930, 2014 U.S. Dist. LEXIS 179088 (C.D. Cal. Dec. 18, 2014); See
In re NJOY, Inc. Consumer Litig., 120 F.Supp.3d 1050 (C.D. Cal. 2015). But because Mr.
Boedeker does consider the supply curve, those cases are distinguishable. Moreover, those
courts cited other weighty reasons rendering the expert's methodology unsuitable for the
cases before them. See Saavedra, 2014 WL 7338930 at *5, 2014 U.S. Dist. LEXIS 170988
at *16–17 (choice-based conjoint analysis to determine a “refund ratio” based on relative
value of misrepresentation to consumers could not simply be applied to consumers' out-of-
pocket costs to calculate damages because those costs were not “tether[ed]” to “fair market
value” but rather “an arbitrary amount [such as a prescription co-payment] that is unrelated
to the amount of harm incurred by individual class members”); In re NJOY, 120 F.Supp.3d
at 1121–22 (choice- based conjoint analysis could determine “the relative value a class of
consumers ascribed to the safety message [regarding electronic cigarettes],” but [did] not
permit the court to turn the ‘relative valuation ... into an absolute valuation to be awarded as
damages”). Here, Mr. Boedeker rendered opinions based on actual dollar amounts.
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*971  Finally, the Court notes there are policy reasons to afford Plaintiffs a reasonable opportunity
to posit damages based on a more flexible approach to economic theory. Under a traditional
economic model, determining the equilibrium price point would require looking at the intersection
of a supply and demand curve. In this case, modifying the supply curve could mean that a projection
will assume that fewer vehicles were sold than were in fact sold, thereby failing to account for the
fixed number of defective vehicles that were sold. Assuming that fewer consumers were injured
in the hypothetical world than were injured in the real world runs the risk of undercompensating
the real-world injured consumers. Although the Court understands why, as a matter of economic
theory, projecting an equilibrium market price requires consideration of both supply and demand
curves, here the fact that a fixed number of vehicles were in fact sold (and thus a fixed number
of consumers were potentially harmed) merits assuming that the size of the class is the same in
both the hypothetical and real worlds and assessing damages on that basis. Doing otherwise might
allow a defendant to profit in the real world by its wrongdoing (if proven) based on the notion that
fewer people were harmed in the hypothetical world. That would not serve the remedial purpose of
the damages remedy, making real-world consumers whole again. See, e.g., Plasti–Line Mfg. Co.
v. Combined Communications Corp., 741 F.Supp. 141, 144 (E.D. Tenn. 1989) (“The purpose of
damages is to put the injured party ... in as good a position as it would have been in if the breach
of warranty had not occurred. It is to give [the plaintiff] the benefit of its bargain—not more and
not less.”).


A defendant should not be permitted to profit on the basis that calculating damages may be
theoretically challenging. See Comcast Corp. v. Behrend, 569 U.S. 27, 35, 133 S.Ct. 1426, 185
L.Ed.2d 515 (2013) (noting that damages “[c]alculations need not be exact” so long as they
“attempt” to “measure only those damages attributable to [plaintiffs'] theory”); cf. Living Designs,
Inc. v. E.I. Dupont de Nemours and Co., 431 F.3d 353, 367 (9th Cir. 2005) (explaining that “[w]here
the fact of damage is established,” the court will “not insist upon a higher degree of certainty as
to the amount of damages than the nature of the case admits, particularly where the uncertainty
was caused by the defendant's own wrongful acts”); Hunt Foods, Inc. v. Phillips, 248 F.2d 23, 33
(9th Cir. 1957) (“[W]here it clearly appears that a party has suffered damage, a liberal rule should
be applied in allowing a court or jury to *972  determine the amount; and that, given proof of
damage, uncertainty as to the exact amount is no reason for denying all recovery. The fact that
the amount of damage may not be susceptible of exact proof or may be uncertain, contingent or
difficult of ascertainment does not bar recovery.”); Frank Music Corp. v. Metro–Goldwyn–Mayer,
Inc., 772 F.2d 505, 513 (9th Cir. 1985) (“Although uncertainty as to the amount of damages will
not preclude recovery, uncertainty as to the fact of damages may.”).


For these reasons, the Court concludes Mr. Boedeker's treatment of supply in his analysis is
sufficiently reliable to satisfy Daubert.
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iii. Market Simulation Method


Ford also argues that the “market simulation method” which Mr. Boedeker uses has no accepted
basis in economics. Mr. Boedeker's market simulations “begin[ ] by defining a ‘base case’ vehicle
with no features added and no additional cost.” Edwards Decl., Ex. 57 at ¶ 68. Respondents are
then asked whether they would take the “base case” vehicle or not; Mr. Boedeker determined that
29.5% of consumers would have chosen the “base case” option while 70.5% would not. Id. In
the next step, Mr. Boedeker adds the MFT system at no additional cost. Id. Then, Mr. Boedeker
increases the price of the MFT system incrementally. Id. ¶ 69. The price increases correspond
with a gradual decrease in the number of consumers who opt for the MFT-equipped vehicle. Id.
Eventually, “the proportion of consumers accepting the option declines until the proportion of
consumers choosing the MFT system will fall below the ‘base case’ defined earlier.” Id. Under
the market simulation method, “[t]he cost at the intersection of the line depicting the percentage
of consumers who initially chose the ‘base case’ and the downward sloping line of increased
cost for additional attributes is the implicit price estimate for the attribute [i.e., MFT].” Id. Mr.
Boedeker then repeats the process again and averages the results from both phases to conclude
that consumers' willingness-to-pay for the MFT system, absent a defect, is $1,850. Id. ¶¶ 70–73.
As Mr. Boedeker explained in his deposition, the purpose of this method to increment the price
of MFT until he identifies the price point at which the market share of people willing to pay falls
below the market share of those in the base case group. That point is “interpret[ed]” as “the price
of the added feature.” Berman Decl., Ex. 27 at 469:25–470:10.


[41]  [42] Ford claims that Mr. Boedeker cannot point to any examples of other economists
using such a simulation or academic studies supporting it, and that he therefore invented it
“out of whole cloth.” 26  However, as the Supreme Court has explained, though peer review is a
“pertinent consideration,” “[p]ublication (which is but one element of peer review) is not a sine
qua non of admissibility,” “does not necessarily correlate with reliability,” and “well-grounded
but innovative theories will not have been published.” Daubert, 509 U.S. at 593, 113 S.Ct. 2786.
Thus, “[t]he fact of publication (or lack thereof) in a peer reviewed journal ... will be a relevant,
though not dispositive, consideration in assessing the scientific validity of a particular technique
or methodology on which an opinion is premised.” Id. at 594, 113 S.Ct. 2786. See also Wendell v.
GlaxoSmithKline LLC, 858 F.3d 1227, 1235–36 (9th Cir. 2017) (district court abused its discretion
by excluding expert *973  opinion because it had not been published in peer reviewed journal
and therefore “conflated the standards for publication ... with the standards for admitting expert
testimony in a courtroom”).
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26 See Edwards Decl., Ex. 63 at 243:19–23 (“Q: All right. Now, has the market simulation
process that you followed to estimate the willingness to pay for MyFord Touch been endorsed
in any peer- reviewed economics papers? A. I wouldn't know.”).


[43] Here, Mr. Boedeker's report itself cites at least two other studies in which a market
simulation was used. See Edwards Decl., Ex. 57 at 19 (describing two studies that used similar
market simulations). Ford replies that those studies were forward-looking while Mr. Boedeker's
is backward-looking and that therefore “[r]etrospective simulation is invalid when the actual
valuation has been established in the real world [through used car data]”. However, the method is
the same when making projections about past and future scenarios. Ford's attempt to distinguish
Mr. Boedeker's study is an implicit concession that Mr. Boedeker's methodology is not inherently
unreliable. Ford's argument is essentially that better evidence exists to determine historic market
value, but that is an argument going to the weight of Mr. Boedeker's analysis, not its admissibility
under Daubert. It is within the province of the jury to decide whether Mr. Boedeker's estimates of
past market value are more or less credible than estimates based on subsequent used car sales.


Finally, Mr. Boedeker cites examples in which his method has been used by industry and
marketing experts to assess the relevant value of products and product features, which Ford has not
challenged. See Edwards Decl., Ex. 57 at ¶¶ 52–53. That the method is used in the industry for the
same purpose here (i.e., predicting market value based on consumer preferences) further bolsters its
reliability for admissibility purposes. Thus, the Court declines to exclude Mr. Boedeker's testimony
on this basis. 27


27 Ford cites United States v. Frazier, 387 F.3d 1244, 1261 (11th Cir. 2004) as support, but it is
inapposite because it simply reiterates the Daubert standard and affirms the district court's
exclusion of an expert opinion because the expert “offered precious little in the way of a
reliable foundation or basis for his opinion” that, in a kidnapping and rape case, “the recovery
of inculpatory hair or seminal fluid ‘would be expected.’ ” Id. at 1264–65. The district court
did not abuse its discretion in finding “the absence of a sufficiently verifiable, quantitative
basis for [the expert's] opinion.” Id. at 1265. In contrast, Mr. Boedeker's opinion is founded
upon the surveys he conducted.


In sum, Ford has not demonstrated that exclusion of Mr. Boedeker's testimony is warranted under
Daubert. All of Ford's objections go to the soundness of certain underlying factual assumptions
or to the weight of Mr. Boedeker's analysis, questions that are properly for the jury to consider.


b. Dr. Arnold and Daubert
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Ford also argues that Dr. Arnold improperly values the MyFord Touch system as having zero value
to Class Members by assuming their damages are the full amount they paid for the MFT. In his
study, Dr. Arnold offers two methods of calculating class-wide damages. First, he calculates the
average revenue received by Ford from the sale or lease of a MyFord Touch system. See Edwards
Decl., Ex. 56, ¶¶ 34, 35–39. Second, he calculates the “economic loss” each class member suffered
at the time of purchase, which he treats as equivalent to the price they paid for MFT, estimated to
be $625 without the navigation feature and $1,364 with it. Id. ¶¶ 34, 40–44.


Ford does not dispute the method Dr. Arnold uses to estimate Ford's revenue from MFT or the
amount consumers paid for it, but it disputes whether Dr. Arnold presents a valid basis to assume
that the entire amount paid by consumers was lost.


Dr. Arnold's assumption that the MFT systems had zero value is based on his *974  reliance on
the risk averseness of consumers. He explains that “a risk averse customer would prefer to obtain
$40 with certainty instead of assuming a risk that may yield $100 with 40 percent chance and $0
with 60 percent chance.” Edwards Decl., Ex. 56 ¶ 23. “In other words, a risk averse consumer
with perfect knowledge of the defect would not pay $40 to purchase a product that provides $40
on average. Instead, this risk averse consumer would prefer to avoid the associated risk.” Id. Dr.
Arnold posits that even if the “average” value of a defective product is still greater than zero, it in
fact holds zero value to a risk averse consumer who prefers not to take the chance. Id. Following
this general proposition, Dr. Arnold asserts that “most” consumers are risk averse, and therefore
would not have purchased a defective product at all had they been aware of a defect. Edwards
Decl., Ex. 56 at ¶¶ 23–24. He does not maintain, however, that “all” consumers or that “all” class
members are risk averse, nor does he attempt to determine what proportion of the class are risk
averse and therefore would pay nothing for the MFT system. Yet, in order to conclude the class
damages are based on the full value paid for the MFT, Dr. Arnold implicitly assumes that all class
members were risk averse consumers.


[44] This is a tenuous thread, as Plaintiffs acknowledged at the hearing. Nevertheless, Plaintiffs
are willing to hinge their case on proving to the jury that the MFT was so defective as to confer
no value to any class member. Ford disputes that fact and will be entitled to present evidence
of MFT value. The resolution of this factual predicate upon which Dr. Arnold's opinion is based
is for the jury to determine. See Fed. R. Evid. 702, Adv. Comm. Notes (2000) (explaining that
“[w]hen facts are in dispute, experts sometimes reach different conclusions” and a trial court is not
“authorize[d] ... to exclude an expert's testimony on the ground that the court believes one version
of the facts and not the other”). 28  So long as that assumption regarding the universality of risk
averseness is not “indisputably wrong,” Daubert does not bar Dr. Arnold's testimony. In view of
the evidence regarding the pervasiveness and seriousness of the defect of the MFT system, the
Court is unable at this juncture to conclude that Dr. Arnold's assumption is indisputably wrong.
The Court therefore declines to exclude Dr. Arnold's testimony at this time.
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28 Ford's reliance on Philips v. Ford Motor Co. is inapposite for the same reasons stated by
Judge Koh in her decision. See Case No. 14–cv–02989–LHK, 2016 WL 7428810, at *22,
2016 U.S. Dist. LEXIS 177672, at *73 (N.D. Cal. Dec. 22, 2016) (contrasting Dr. Arnold's
report in that case because it appears “in conjunction with a second report by another expert
that faithfully measure[s] class members' expected utility” and because the defect in this
case “is visible to consumers and about which consumers are likely to have preferences,”
in contrast to those in Phillips involving an obscure component of which “consumers are
probably not aware”).


3. Ford's Challenges Under Comcast
[45]  [46] Ford also challenges whether Plaintiffs' damages models are adequately tailored to
measure the diminution of value caused by the defect, as required for breach of warranty claims.
Under Comcast, “[a] model purporting to serve as evidence of damages in [a] class action must
measure only those damages attributable to that theory [of liability certified for class treatment].”
Comcast Corp. v. Behrend, 569 U.S. 27, 35, 133 S.Ct. 1426, 185 L.Ed.2d 515 (2013). “If the
model does not even attempt to do that, it cannot possibly establish that damages are susceptible
of measurement across the entire class for purposes of Rule 23(b)(3).” Id. *975  “Calculations
need not be exact, but at the class-certification stage (as at trial), any model supporting a plaintiff's
damages case must be consistent with its liability case ....” Id. (quotation and citations omitted).
See also Culley v. Lincare Inc., 2017 WL 3284800, 2017 U.S. Dist. LEXIS 121834 (E.D. Cal.
Aug. 2, 2017) (granting summary judgment and decertifying class where plaintiffs' damages model
was “wholly unconnected to ... any specific loss resulting from Defendants' allegedly unfair and
deceptive treatment of meal breaks”).


a. Mr. Boedeker's Calculation Of Breach Of Warranty Damages


Ford claims that Mr. Boedeker's analysis “results in very specific value differences tied directly
to certain material non-disclosures—the very fraud theory that this Court refused to certify for
classwide adjudication.” Mot. at 22. According to Ford, this creates a mismatch between Mr.
Boedeker's damages model and the liability theory, in violation of Comcast.


Plaintiffs argue that, for purposes of their warranty claims, they may rely on both Result 2 and
Result 3. As explained above, under Result 2, Mr. Boedeker informed respondents that MFT
suffered from a glitch that would be resolved in the future. Under Result 3, Mr. Boedeker exposed
respondents to particular statements by Ford officials in which they acknowledged the extent of
the defect, including that it could not be resolved.
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Result 2 appears to be appropriately tailored to a breach of warranty theory of damages. Though
it is true that Result 2 measures how consumers value MFT when they are aware of a defect, that
does not mean that Result 2 is premised on a fraud theory of liability. The survey respondents
were not made aware of Ford's state of mind, the key to a fraud theory. The respondents were
not told, e.g., that Ford already knew about the defect. Rather, Result 2 measures the difference
in how consumers value MFT with and without the defect, a subjective valuation from which
Mr. Boedeker then extrapolates MFT's drop in value caused by the defect. That corresponds with
the measure of damages under breach of warranty, as explained above. Accordingly, there is no
“mismatch” under Comcast between the method used to calculate damages under Result 2 and
Plaintiffs' theory of warranty liability.


Plaintiffs also argue that Result 3, in which survey respondents were provided with statements by
Ford officials revealing the extent of the MFT defect, 29  also provides an appropriate measure of
damages because the Song–Beverly Act allows for a penalty of two times the amount of actual
damages if “the buyer establishes that the failure to comply was willful.” Cal. Civ. Code § 1794(c).
That argument not only fails to address the laws of other states, but is also a non-sequitur. The
fact that Plaintiffs may double actual damages if they prove willfulness at trial does not mean that
the method used in Result 3 to estimate actual damages is tailored to Plaintiffs' liability theory.
The question is whether Result 3 provides an appropriate model to measure breach of warranty
damages. To the extent it measures the effect on consumer valuation of information about the
severity of the defect, it does. However, it appears that Result 3 injects information about Ford's
state of mind and implicitly about Ford's culpability. Ford argues that Result 3's projection of
damages is tainted because it makes it impossible to separate how respondents *976  valued Ford's
knowledge of fraud (and its culpability) in comparison to consumers' valuation based solely on
the defect's severity.


29 The actual statements shared with survey respondents have not been submitted to the Court.
Mr. Boedeker's report states they are listed in “Appendix A” to the report, but Appendix A
was not filed.


However, the effect of this potential defect in the survey design, if any, is not clear. The Court
cannot say the analysis is inherently unreliable. Exclusion under Daubert and Comcast is not
required particularly since the alleged defect of Mr. Boedeker's analysis will be made plain to the
jury which can then choose what weight to give to his testimony.


In sum, Comcast does not bar Mr. Boedeker's testimony.


b. Mr. Boedeker and Dr. Arnold's Failure To Consider Post–Purchase Facts
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Ford also faults Mr. Boedeker for “fail[ing] even to consider the available direct evidence of the
actual performance or value of the class vehicles,” and failing to “offer[ ] any opinion as for the
value of the software updates Ford offered to MFT,” which Ford's expert Dr. Singer opined were
valuable. Mot. at 22. 30  It is true that Mr. Boedeker did not consider any services or repairs related
to MFT, any software updates to MFT, any actual use of MFT by class members, or whether
customers received any value from such use. Edwards Decl., Ex. 59 at 293:3–294:7; 343:14–
345:15. According to Ford, this means that Mr. Boedeker's damages analysis “fails to provide a
reliable measure of the actual value of the class vehicles.” Id. However, Plaintiffs' burden is to
offer a measure of the difference in value “at the time and place of acceptance,” U.C.C. § 2–714(2),
which, by definition, does not require looking at subsequent use. Thus, Mr. Boedeker's model
adequately focuses on the difference in value, anchored in differences in willingness-to-pay, at the
point of purchase. His opinion goes no further than addressing this point.


30 Ford also criticized Mr. Boedeker for failing to take into account the effect wear and tear
has on vehicle value under Isip, but that is irrelevant because Mr. Boedeker estimates MFT-
value, not overall vehicle value.


As to whether Ford's subsequent software upgrades improved the value of MFT, that goes to the
question whether damages based on diminished value at time of purchase were mitigated, a matter
which is Ford's burden to produce. See Docket No. 279 at 31 (permitting Ford “to present evidence
of mitigation later in this litigation (to reduce its liability)”). 31  There appears to be conflicting
evidence on whether Ford's subsequent software updates completely resolved the defect. Ford's
expert, Dr. Singer, opines that improvements to the software through subsequent upgrades would
have conferred additional value, but he does not evaluate whether the software upgrades were
in fact improvements. 32  Ford itself has not *977  submitted evidence to demonstrate that the
software upgrades in fact resolved the defects at issue. Further, Plaintiffs dispute that the MFT
updates resolved the defects or restored any value. 33  This is a matter for trial, which, if resolved in
Ford's favor, will likely impact the jury's assessment of damages notwithstanding Mr. Boedeker's
analysis. 34


31 Where the plaintiff presents evidence of value at the time of delivery, it is the defendant's
burden to rebut that evidence. See Louis DeGidio Oil & Gas Burner Sales and Serv., Inc.
v. Ace Engineering Co., Inc., 302 Minn. 19, 225 N.W.2d 217 (1974) (affirming jury award
for full value of defective burners even though “the continued use of most of the equipment
was certainly some evidence it had value” because such evidence was “not conclusive on the
factfinders” and the defendant “offered no evidence whatever of the value of the equipment
at the time of its delivery to rebut the testimony of plaintiff's witnesses”). The circumstances
of this case are somewhat distinguishable because post-purchase software updates would
not alter the value of the vehicles at time of delivery. However, they may constitute “special
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circumstances” under U.C.C. § 2–714 permitting a different measure of damages, and thus
may offset the class members' original loss if Ford can demonstrate the software updates
conferred value.


32 See Edwards Decl., Ex. 60 at ¶ 40 (stating that “[i]mprovements to the Base Software imply
a high Value Received for Class Members that received the updates, particularly those that
purchased MFT-equipped vehicles later in the Class Period,” but no explanation whether the
upgrades were in fact “improvements”); ¶ 55 (same).


33 That the issue is disputed distinguishes this case from Waller v. Hewlett–Packard Co., 295
F.R.D. 472, 487–89 (S.D. Cal. 2013), where a consumer who purchased software that did
not contain an advertised feature brought a class action complaint on behalf of defrauded
consumers. After receiving evidence that the software manufacturer released a free software
update adding the feature, which the plaintiff acknowledged resolved his concerns, the court
decertified the class.


34 Because no such evidence was provided by Ford in connection with its motion, Plaintiffs
were not obligated to submit rebuttal evidence on this motion. However, the Court notes
that Plaintiffs' attempt to do so fell far short. Plaintiffs merely cited back to the Court's class
certification order and re-attached exhibits cited by the Court in the class certification order as
Exhibits 23, 24, and 25 to the Berman Declaration. Plaintiffs' brief made no attempt to explain
the contents of the exhibits, and counsel was unable to explain their import at the hearing. In
any case, the exhibits do not appear to demonstrate that no software upgrade ever resolved the
defect. Exhibit 23 is an October 2011 e-mail; regardless of its contents, it is unclear how an
e-mail sent very early in the class period can demonstrate that no software upgrade resolved
the defect. Exhibit 24 is a July 23, 2012 slideshow titled “Electrical AQM Quality Review,”
but it is unclear how it indicates that no subsequent update successfully repaired the MFT
defect. Similarly, Exhibit 25 is a January 28, 2013 slideshow titled “Electrical AQM Quality
Review—Glidepaths & Warranty Spend.” The charts apparently deal with information about
improvements in connection various MFT features, but no explanation was provided to the
Court how it demonstrates that the MFT defect was never repaired. Nevertheless, there is at
least some evidence in the record of MFT problems arising after the August 2013 software
update. See, e.g., Kirchoff Dep. (Edwards Decl., Ex. 36) at 186–192 (defect problems arose
in November–December 2014).


Ford also challenges Dr. Arnold's analysis of damages because he does not account for post-
purchase software fixes. Like Mr. Boedeker, Dr. Arnold confined his analysis to valuation at the
time of purchase. In his report, Dr. Arnold states:


I intentionally chose to exclude from my analysis any consideration of,
and allowance for, potential residual value of MyFord Touch equipment. I
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understand that Plaintiffs' claim that the injury from the misrepresentation
and/or sale of the defective MyFord Touch system occurs at the time of
purchase by Class members and that, therefore, damages should be computed
as of that time. For these reasons, any remedy need not look forward in time
and consider ex post factors. If, for the sake of argument, the law requires
consideration of ex post factors (for example, software fixes), I can easily
incorporate such a consideration on a classwide basis. For example, I could
compute the economic life of the vehicles at issue and determine what portion
of the economic life was used during the presence of the defect.


Id. ¶ 48.


As discussed above in connection with Mr. Boedeker, however, it is Ford's burden to rebut
Plaintiffs' damages calculations by showing that its subsequent software updates added value and
thereby mitigated their damages.


Finally, Ford claims Dr. Arnold must consider “the value of the entire vehicle, not just the
purportedly defective system.” *978  Ford cites T & M Solar and Air Conditioning, Inc. v. Lennox
Int'l Inc., 83 F.Supp.3d 855 (N.D. Cal. 2015) for that proposition, but T & M Solar is not a vehicle
defect case and does not discuss how damages must be measured for breach of implied warranty
in such cases. Similarly, Ford cites to this Court's previous dismissal order, but the cited portion
merely states that one may not “[i]dentify a particular component of a car ... and use that to define
the ordinary purpose of the car,” but it says nothing about how damages are calculated. See Docket
No. 97 at 48, n.14. In any case, since MFT was a component of the vehicles, a loss in value for
the MFT is a loss of value for the vehicle as well.


For the same reasons stated above, Dr. Arnold's decision not to consider subsequent value added
does not mean that his model fails to estimate implied and express warranty damages at the time
of purchase under Comcast.


In sum, because Ford has not established that Dr. Arnold and Mr. Boedeker's damages fail to pass
muster under Daubert or Comcast, the Court DENIES Ford's motion for summary judgment based
on a failure of proof with respect to classwide damages.


G. Individual Fraud Claims and Evidence of Reliance
[47]  [48] An essential element for a claim of fraud by omission is demonstrating actual reliance
on the fraudulent omission. See Daniel v. Ford Motor Co., 806 F.3d 1217, 1225 (9th Cir. 2015).
Ford argues that individual Plaintiffs Rodriguez, Miller–Jones, and Ervin cannot prove justifiable
reliance on Ford's omissions because they either subsequently purchased a second MFT-equipped
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vehicle despite their experience with the first vehicle, or were aware, prior to purchase, of criticisms
of MFT. Ford cites cases for the general proposition that a plaintiff cannot prove reasonable or
justifiable reliance if the plaintiff was actually aware of the omitted information or based on notice
would have uncovered it through the exercise of reasonable diligence. 35  However, justifiable
reliance is a fact-specific question that is usually appropriate for jury resolution. 36  As explained
below, viewing the evidence in Plaintiffs' favor, a reasonable jury could conclude that Plaintiffs'
reliance was justified.


35 See Meridian Title Ins. Co. v. Lilly Homes, Inc., 735 F.Supp. 182, 185–86 (E.D. Va. 1990)
(plaintiff who hired title search company and had actual knowledge that title belonged to two
entities could not have justifiably relied on defendant's representation that only one entity
had title); Rich v. Olah, 274 S.W.3d 878, 887–88 (Tex.App.Ct. 2008) (purchasers who were
advised of warranty inspections of home after foundation repairs and were aware of cracks in
the walls, kitchen tile, and of sticking doors prior to purchase could not have justifiably relied
on failure to disclose need for remedial work on foundation); Courseview, Inc. v. Phillips
Petroleum Co., 158 Tex. 397, 312 S.W.2d 197, 205 (1957) (noting that a plaintiff alleging
fraud must exercise reasonable diligence when it is put on notice of facts that arouse its
suspicions, such as obtaining information through public records or other inquiries).


36 See Copart, Inc. v. Sparta Consulting, Inc., 277 F.Supp.3d 1127, 1151 (E.D. Cal. 2017)
(noting that “justifiable reliance is a context-specific and fact-intensive inquiry”); Jackson
v. Fischer, 2017 WL 1019830, at *7 (N.D. Cal. Mar. 16, 2017) (concluding that “under
the facts of this case, the questions of scienter and reasonable reliance raise further triable
issues—in particular, issues related to state of mind, intent, and credibility—which are not
appropriate for resolution on summary judgment”); Dias v. Nationwide Life Ins. Co., 700
F.Supp.2d 1204, 1218 (E.D. Cal. 2010) (“Justifiable reliance is normally a question of fact
for a jury” except in “rare cases.”).


*979  1. Plaintiff Rodriguez's Texas DTPA claim
Ford argues that Plaintiff Rodriguez cannot prove reliance in support of his individual claim under
the Texas Deceptive Trade Practices Act because six months after purchasing an MFT-equipped
Ford Focus, he purchased an MFT-equipped Ford Explorer for his sister. This appears to be a
challenge under the first component of reliance, i.e., materiality. Daniel, 806 F.3d at 1225. In other
words, the fact that Rodriguez purchased a second MFT-equipped vehicle might suggest that the
MFT defect could not have made a difference to his own earlier purchase and was thus immaterial.


[49] However, Plaintiff Rodriguez's testimony does not establish that he was aware of the defect
and its severity by the time he paid for his sister's vehicle. He states that when his sister purchased
her vehicle, he “still had held out hope that [Ford] would fix the system around that time.” Edwards
Decl., Ex. 64 at 146:8–9. This testimony does not establish that Plaintiff Rodriguez was fully aware
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of the omitted information at the time of the second purchase (i.e., the severity of the defect or
the fact that it could not be solved), such that the only reasonable inference is that the defect was
immaterial to him. At most it would be probative, but not dispositive, of what was material to his
own vehicle purchase six months earlier. Furthermore, Plaintiff Rodriguez testified that he played
virtually no role in his sister's purchase decision other than paying the bill. Edwards Decl., Ex. 64
at 62:11–14, 62:20–23. Because he deferred to his sister's decision, her purchase decision does not
necessarily speak to what he himself considered to be material.


Because Ford has not established that no reasonable jury could conclude that Rodriguez justifiably
relied on Ford's omission at the time of his own vehicle purchase, the Court DENIES Ford's motion
for summary judgment.


2. Virginia Plaintiff Miller–Jones and Texas Plaintiff Ervin
Ford also argues that Plaintiffs Miller–Jones and Ervin could not have reasonably relied on the
omitted information because they were already aware of certain criticism of MFT before their
vehicle purchases. In effect, Ford argues that the omitted information was thus immaterial to them.
However, each Plaintiff's testimony does not support that argument.


Plaintiff Miller–Jones testified that he had not visited websites with consumer complaints before
he purchased the vehicle. See Berman Decl., Ex. 13 42:25–4. To the extent he had read articles
in which the MyFord Touch system “got heavily criticized in the New York Times and Consumer
Reports,” he said that “the articles ... had been written originally, I think around 2010 and '11, 12
even, maybe even early 12 before that, and there had been upgrades to the system, so I was—I
wasn't terribly worried.” Id. at 102:6–15. He “dismissed” that coverage because “the[ ] [articles]
were a year or so old ... and I had assumed and knew at least to some degree that they [Ford] had
upgraded [MFT] at least once, and there were no follow-up articles that I could find that basically
said anything more than what they had said before.” Id. at 124:3–9. He thought that “Ford will
fix it if it's got a problem.” Id. 102:19–20; 124:12–13 (“I trusted them to fix whatever would—
would have been wrong.”). He reiterated, “I have faith in Ford, they—they're going to fix this,
and I will buy it. That's really why I went—I ultimately bought it, because everything that had
been criticized before that looked like it could have been fixed in the period between the time the
criticism was written and the time I bought—was ready to buy *980  the car.” Id. at 329:13–21.
He reiterated that, “if I had a choice to buy the car again today, I wouldn't.” Id. at 81:14–15.


Plaintiff Miller–Jones never testified that he was aware of the full scope of the problem (i.e., that
MFT had not or could not have been fixed). Ford has not introduced any evidence that Plaintiff
Miller–Jones had reason to suspect that the version of MFT he purchased suffered from the same
problems for which earlier versions had been criticized. Nor has Ford introduced any evidence
establishing that Plaintiff Miller–Jones could have learned about the severity of the defect or its
un-fixability through the exercise of reasonable diligence. Indeed, Ford does not explain how an
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ordinary consumer could have learned that information when, if it existed, it was likely in Ford's
exclusive possession. Viewing the evidence most favorably to Miller–Jones, then, a reasonable
jury could conclude that he justifiably relied on Ford's omission because he was not and could not
have become aware of the extent and irreparability of the MFT defect prior to purchase.


Similarly, Plaintiff Ervin was exposed to some criticism of the MFT system prior to purchasing his
vehicle, but was not aware of the extent of the defect. Specifically, he stated that an article he read
explained that “[o]verall, the vehicle was great” and “[e]ven MyFord Touch was very useful” but
that “as there are with anything, there's always an imperfection that they find,” such as “saying it's a
little bit slow to respond, which it was, and that it's not necessarily perfect, but nothing is.” Edwards
Decl., Ex. 65 at 102:20–103:4. The “gist of these articles was that it was a positive indication” for
the vehicle. Id. at 102:1–5. Ervin also testified he did not read anything “negative” or “critical” of
MyFord Touch before he went to the dealership for the first time. Berman Decl., Ex. 12 at 75:4–10,
75:22–25. Indeed, he agreed that “specifically about the MyFord Touch system, the theme was,
some imperfection, but overall, it's a good system.” Id. at 103:10–16. As with Miller–Jones, this
testimony does not establish that Ervin was aware of the extent of the defect or that it could not
be repaired at the time that he purchased his vehicle; nor does Ford explain how Ervin could have
learned that information through the exercise of reasonable diligence.


Accordingly, the Court DENIES Ford's motion for summary judgment on Plaintiff Ervin and
Miller–Jones's individual, non-certified fraud claims.


3. Plaintiff Center for Defensive Driving
Plaintiffs concede that Ford's motion for summary judgment with respect to Plaintiff Center for
Defense Driving's uncertified claim under California's Consumer Legal Remedies Act should be
granted because CDD is a non-profit corporation that purchased its vehicle for work, and therefore
does not constitute a “consumer” under California law. See Cal. Civ. Code §§ 1761(d) (defining
“consumer” as “an individual who seeks or acquires, by purchase or lease, any goods or services for
personal, family, or household purposes”), 1780(a) (limiting cause of action to “[a]ny consumer”);
see also Edwards Decl., Ex. 33 (CDD Depo.) at 12:4–5, 20:14 (acknowledging that CDD is a
non-profit corporation that purchased an MFT-equipped vehicle for non-personal use). The Court
GRANTS Ford's motion for summary judgment on this claim.


IV. CONCLUSION


To summarize, the Court GRANTS Ford's motion as follows:
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• On the California Class's implied warranty of merchantability claims under the Song–
Beverly Act, *981  GRANT with respect to used car purchasers because Plaintiffs have
not presented evidence to support an inference that Ford acted as a distributor or retailer,
such as through an agency relationship with its authorized dealers.


• On the Colorado Class's strict product liability claim, GRANT because the claim is
precluded by the economic loss rule.


• For Plaintiff Center for Defensive Driving's California Consumer Legal Remedies Act
claim, GRANT because CDD is not a “consumer” within the meaning of the statute.


The Court DENIES Ford's motion as follows:


• Implied Warranty: With respect to new vehicles, Plaintiffs have introduced sufficient
evidence for a reasonable jury to conclude that the vehicles were unmerchantable and that
the defects manifested within one year. Ford's disclaimer for vehicles used for business
purposes is not conspicuous and therefore unenforceable with respect to vehicle use for
business or commercial purposes.


• Express Warranty: Ford has not established that classwide summary judgment for failure
to exhaust two repair attempts is appropriate where its own evidence indicates that at
least some class members satisfied that requirement. Plaintiffs Kirchoff and Mitchell have
demonstrated that a genuine issue of material fact exists as to whether they exhausted two
repair attempts in connection with the MFT defect.


• Ohio Negligence Class Claim: With respect to the Ohio Class's negligence claim, Plaintiffs
have introduced sufficient evidence for a jury to conclude that Ford breached its duty to
design a reasonably safe product, thereby causing economic harm to class members.


• California UCL Class Claim: With respect to the California Class's UCL claim, the Court
certified the non-fraud breach of warranty theories for class treatment, so the UCL claim
may proceed consistent with the Court's holdings regarding implied and express warranty.


• Plaintiff Creed: Plaintiff Creed may pursue a claim under the Massachusetts Consumer
Protection Act because a jury could conclude he purchased his vehicle for primarily
personal reasons and his demand letter was sufficient.


• Expert Damages Models: Mr. Boedeker and Dr. Arnold's damages models are adequate
under Daubert and Comcast to project classwide damages for breach of implied and
express warranty.
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• Individual Fraud Claims: Plaintiffs Rodriguez, Ervin, and Mitchell–Jones have presented
sufficient evidence for a jury to conclude that they justifiably relied on Ford's omissions
concerning the MFT defect when they purchased their vehicle.


This order disposes of Docket No. 341.


IT IS SO ORDERED


All Citations


291 F.Supp.3d 936, 94 UCC Rep.Serv.2d 1193


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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LISA A. JENSEN, Plaintiff and Appellant,
v.


BMW OF NORTH AMERICA, INC., Defendant and Appellant.


No. C018430.
Court of Appeal, Third District, California.


May 26, 1995.


SUMMARY


A woman who had leased a low-mileage 1988 automobile in 1989 sued the manufacturer for
willful violation of the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.) and the
Magnuson-Moss Warranty Act (15 U.S.C. § 2301 et seq.), alleging that the automobile was subject
to defendant's new car warranty, but that defendant refused to replace the vehicle or refund her
money when it could not repair defects in the braking system. The jury returned a verdict in favor
of plaintiff, awarded her damages, and also imposed a civil penalty against defendant. (Superior
Court of Placer County, No. S-2256, J. Richard Couzens, Judge.)


The Court of Appeal reversed the portion of the judgment denying plaintiff's request for expert
witness fees, remanded with directions to determine whether those fees were reasonably incurred,
and affirmed the judgment in all other respects. The court held that the trial court properly ruled
that the car was a “new motor vehicle” within the meaning of Civ. Code, § 1793.22, subd. (e)(2)
(“new motor vehicle” includes demonstrator or other motor vehicle sold with manufacturer's new
car warranty), and that it was entitled to the new car protections of the act. The words of the statute
are reasonably free from ambiguity, and cars sold with a balance remaining on the manufacturer's
new motor vehicle warranty are included within its definition of “new motor vehicle.” Plaintiff
had a cause of action against the manufacturer for willful violation of the act, since the automobile
was subject to defendant's new car warranty, even though, under Civ. Code, § 1795.5, an express
warranty made by the dealer of a used vehicle does not impose liability on a manufacturer, and
notwithstanding defendant's contention that there was no privity between it and plaintiff even if
the car were viewed as a new vehicle under the act. The court further held that there was no
instructional error, the special verdict form was sufficient, and there was sufficient evidence to
support the verdict. Moreover, the civil penalty under Civ. Code, § 1794, subd. (c), was not barred
by Code Civ. Proc., § 340, subd. (1) (one-year limitations period for action on statute for penalty).
Also, *113  the trial court did not err in ruling, on defendant's motion for a new trial, that references
during the trial by plaintiff and her counsel to the “Lemon Law” were not an abuse of its in limine
order excluding such references and that the alleged misconduct was insufficient to warrant a new



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1790&originatingDoc=Ieb42af1cfab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS2301&originatingDoc=Ieb42af1cfab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.22&originatingDoc=Ieb42af1cfab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1795.5&originatingDoc=Ieb42af1cfab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=Ieb42af1cfab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340&originatingDoc=Ieb42af1cfab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Jensen v. BMW of North America, Inc., 35 Cal.App.4th 112 (1995)
41 Cal.Rptr.2d 295


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


trial. Finally, the court held that the trial court erred in denying plaintiff's expert witness fees under
Civ. Code, § 1794, subd. (d), on the ground that Code Civ. Proc., § 1033.5, does not provide for an
award of such fees. (Opinion by Brown, J., with Sims, Acting P. J., and Scotland, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Consumer and Borrower Protection Laws § 27--Consumer Warranty Act (Song-Beverly Act)--
Scope--What Constitutes “New Motor Vehicle”--Automobile Sold With Balance Remaining on
Manufacturer's New Motor Vehicle Warranty.
In an action by a woman who leased a low-mileage 1988 automobile in 1989 against the
manufacturer for willful violation of the Song-Beverly Consumer Warranty Act (Civ. Code, §
1790 et seq.), the trial court properly ruled that the car was a “new motor vehicle” within the
meaning of Civ. Code, § 1793.22, subd. (e)(2) (“new motor vehicle” includes demonstrator or
other motor vehicle sold with manufacturer's new car warranty), and that it was entitled to the
new car protections of the act. The words of the statute are reasonably free from ambiguity, and
cars sold with a balance remaining on the manufacturer's new motor vehicle warranty are included
within its definition of “new motor vehicle.” The legislative history of the statute indicates that the
plain meaning and the legislative intent are one and the same. Further, such interpretation of the
act's definition of “new motor vehicle” does not create a conflict either with the general definitions
of new and used vehicles in Veh. Code, §§ 430, 665, or with the definition of “consumer goods”
in Civ. Code, § 1791, subd. (a). The conclusion that Civ. Code, § 1793.22, includes cars sold with
a balance remaining on the new motor vehicle warranty is consistent with the act's purpose as a
remedial measure and with regulations interpreting the act to protect individuals to whom vehicles
are transferred during the duration of a written warranty (Cal. Code Regs., tit. 16, § 3396.1, subd.
(g)).


[Validity, construction, and effect of state motor vehicle warranty legislation (lemon law), note, 51
A.L.R.4th 872. See also 3 Witkin, Summary of Cal. Law (9th ed. 1987) Sales, § 306 et seq.] *114


(2)
Consumer and Borrower Protection Laws § 28--Consumer Warranty Act (Song-Beverly Act)--
Express Warranties--Automobile Sold With Balance Remaining on Manufacturer's New Motor
Vehicle Warranty--Necessity for Privity Between Manufacturer and Purchaser--Sufficiency of
Evidence as to Warranty Coverage.
A woman who leased a low-mileage 1988 automobile in 1989 from an automobile dealer had
a cause of action against the manufacturer for willful violation of the Song-Beverly Consumer
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Warranty Act (Civ. Code, § 1790 et seq.), since the automobile was subject to defendant's new car
warranty, even though, under Civ. Code, § 1795.5, an express warranty made by the dealer of a used
vehicle does not impose liability on a manufacturer, and notwithstanding defendant's contention
that there was no privity between it and plaintiff even if the car were viewed as a new vehicle
under the act. The act applies to new motor vehicle manufacturers who make express warranties
(Civ. Code, §§ 1791.2, 1793.2); there is no privity requirement. Also, there was sufficient evidence
to support the jury's implied factual finding that plaintiff's vehicle was covered by defendant's
express written warranty. The leasing dealer told plaintiff that she would receive the 36,000-mile
warranty on top of the miles that were on the car, and a salesman gave her a copy of defendant's
warranty. Moreover, the word “warranty” appeared prominently on the dealer's repair orders, and
they contained no indication that the repairs on plaintiff's car were for purposes of good will. The
jury apparently rejected testimony that defendant provided plaintiff warranty repair as a gesture
of good will.


(3)
Consumer and Borrower Protection Laws § 31--Consumer Warranty Act (Song-Beverly Act)--
Actions--Sufficiency of Instructions.
In an action by the lessee of an automobile against the manufacturer for willful violation of the
Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), there was no instructional error.
Although, in orally instructing the jury on the civil penalty provisions of the act and listing factors
the jury could consider in determining whether defendant's decision not to replace the vehicle or
refund the purchase price was based on a good faith and reasonable belief that the facts imposing
such an obligation to replace or refund were not present, the trial court inadvertently omitted one
of the factors contained in the written instruction, defendant suffered no prejudice from the court's
omission. Alerted to its possible mistake, the court immediately directed the jury to a specific page
in the written instructions, and it was presumed the jury followed the court's instruction to review
the civil penalty instruction carefully. Further, the trial court properly refused an *115  instruction
proffered by defendant concerning the warranty rights of lessees of used vehicles leased from
a dealer with the balance of a manufacturer's new car warranty, since the court ruled in limine
that plaintiff's car was entitled to new car protections of the act. Also, the trial court did not err
in refusing defendant's instruction on the burden of proof of breach of express warranty, since it
presented the “new motor vehicle” issue which had been resolved by the in limine ruling and since
defendant had waived its remaining complaints about the instruction given by a stipulation as to
the final set of instructions.


(4)
Appellate Review § 47--Presenting and Preserving Questions in Trial Court--Conduct of Counsel--
Use of Term “Lemon Law” in Describing Litigation Under Consumer Warranty Act (Song-Beverly
Act).
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In an action by the lessee of an automobile against the manufacturer for willful violation of the
Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the trial court did not err in
ruling, on defendant's motion for a new trial, that references during the trial by plaintiff and her
counsel to the “Lemon Law” were not an abuse of its in limine order excluding such references
and that the alleged misconduct was insufficient to warrant a new trial. Defendant did not object
at trial to the use of the term, and misconduct of counsel in argument may not be raised on appeal
absent a timely objection and request for admonition during trial unless the misconduct was too
serious to be cured. Although the trial court granted defendant's in limine motion regarding use
of the term during trial, the act is commonly referred to as the “Lemon Law.” Thus, the term is
not inflammatory and prejudicial when used interchangeably with the name of the act. Also, it
would not have been futile to object to the use of the term by plaintiff's attorney, since there was
no reason to conclude that a timely objection and admonition would have been ineffective to cure
whatever harm occurred.


(5)
Consumer and Borrower Protection Laws § 31--Consumer Warranty Act (Song-Beverly Act)--
Actions--Sufficiency of Special Verdict Form:Trial § 112-- Special Verdict.
In an action by the lessee of an automobile against the manufacturer for willful violation of the
Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the trial court did not err in
rejecting, on defendant's motion for a new trial, defendant's challenge to the special verdict form
on the ground that it failed to submit for jury resolution the primary issue of defendant's liability
under the act. Defendant waived any objection to the special verdict form by failing to object
before the court discharged *116  the jury. In any event, the omission of a specific question on
whether defendant violated the act was not fatal to the validity of the verdict. The case went to trial
on causes of action involving violation of the act, and the court instructed the jury that it could
award various items of damage if, under the court's instructions, it found plaintiff was entitled to
a verdict against defendant. In this context, the words “if any” in the first question of the special
verdict form, which related to the total amount, “if any,” of actual damage suffered by plaintiff,
plainly indicated that the jury was free to find no damage if it found that defendant did not violate
the act. The jury's finding of $29,351 in damages presupposed defendant's failure to comply with
its statutory obligations. Moreover, the response “yes” to the second question, whether defendant
willfully failed to meet its obligations under the act, indicated that the jury concluded defendant
not only violated the act, but violated it willfully.


(6a, 6b)
Consumer and Borrower Protection Laws § 31--Consumer Warranty Act (Song-Beverly Act)--
Actions--Period of Limitations--Civil Penalty.
In an action by the lessee of an automobile against the manufacturer for willful violation of
the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the civil penalty under
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Civ. Code, § 1794, subd. (c), was not barred by Code Civ. Proc., § 340, subd. (1) (one-year
limitations period for action on statute for penalty). Since the penalty under Civ. Code, § 1794,
subd. (c), is discretionary, it is governed by the four-year limitations period of Com. Code, §
2725 (breach of warranty in sales contracts), which governs actions for damages under the act
generally. Code Civ. Proc., § 340, subd. (1), applies only where the penalty is mandatory. If the
one-year limitations period applied to discretionary penalties, a plaintiff would be placed in the
untenable position of being unable to determine the applicable statute of limitations until after trial,
when the court determined whether to allow up to double damages. The act includes an explicit
provision expressing the legislative intent that it supplement the provisions of the California
Uniform Commercial Code (Civ. Code, § 1790.3), and the specific limitations period for express
warranties is an exception to the general provision applicable to all actions on a statute. Moreover,
the damages and civil penalty provisions of the act are found in the same code section, and there
is no indication the Legislature intended that they be governed by different limitations periods.


(7)
Appellate Review § 34--Presenting and Preserving Questions in Trial Court--Affirmative
Defenses--Exception With Respect to *117  Legal Questions.
Ordinarily, an appellate court will not consider procedural defects or erroneous rulings in
connection with affirmative defenses where an objection could have been, but was not, presented
to the lower court by some appropriate method. However, there is an exception to the general rule
where the theory presented for the first time on appeal involves only a legal question determinable
from facts which not only are uncontroverted in the record, but which could not be altered by the
presentation of additional evidence. Application of the general rule is a matter left to the appellate
court's discretion.


(8a, 8b)
Consumer and Borrower Protection Laws § 31--Consumer Warranty Act (Song-Beverly Act)--
Actions--Sufficiency of Evidence.
In an action by the lessee of an automobile against the manufacturer for willful violation of the
Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), alleging that defendant refused
to replace the vehicle or refund her money when it could not repair a shimmy in the braking system,
there was sufficient evidence to support the verdict for plaintiff. Substantial evidence supported
the jury's implied finding that defendant's repairs were inadequate. Plaintiff testified that the brake
shimmy recurred after each of several attempted repairs, and defendant's evidence that repair
efforts eliminated the shimmy for a period of time did not necessarily mean that the shimmy was
fixed each time and recurred because of plaintiff's driving habits. Similarly, there was substantial
evidence to support the jury's rejection of defendant's defense of abusive driving habits. There was
direct evidence of plaintiff's good driving habits and defendant never told plaintiff that the brake
shimmy was the result of her driving style. Also, sufficient evidence supported the jury's express
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finding that defendant willfully violated the act. Defendant had no written policy on replacement
or repurchase of vehicles under the act. Defendant knew plaintiff's car could not be repaired, and,
rather than replacing it or giving a refund, it proposed a financially burdensome trade assistance
plan. There was no evidence that its reluctance to consider replacement or refund was based on the
belief that plaintiff's car was a used vehicle which did not fall under the act's new car provisions.


(9)
Appellate Review § 152--Scope of Review--Questions of Law and Fact-- Sufficiency of
Evidence--Consideration of Evidence.
On appeal, all conflicts in the evidence must be resolved in favor of the respondent, and all
legitimate and reasonable inferences indulged in to uphold the verdict if possible. The power of
the appellate court begins and ends with a determination whether there is any substantial evidence,
contradicted or uncontradicted, which will support the conclusion reached by the jury. When two
or more inferences can be reasonably deduced from the facts, the reviewing court is without power
to *118  substitute its deductions for those of the trial court. “Substantial evidence” is such relevant
evidence as a reasonable person might accept as adequate to support a conclusion. If the word
“substantial” means anything at all, it clearly implies that such evidence must be of ponderable
legal significance. The word cannot be deemed synonymous with “any” evidence. It must be
reasonable in nature, credible, and of solid value; it must actually be “substantial” proof of the
essentials which the law requires in a particular case. However, the testimony of a single witness,
even the party himself or herself, may be sufficient.


(10)
Consumer and Borrower Protection Laws § 31--Consumer Warranty Act (Song-Beverly Act)--
Actions--Expert Witness Fees.
In an action by the lessee of an automobile against the manufacturer for willful violation of the
Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the trial court erred in denying
plaintiff's expert witness fees under Civ. Code, § 1794, subd. (d), on the ground that Code Civ.
Proc., § 1033.5, does not provide for an award of such fees. Code Civ. Proc., § 1033.5, defines
items allowable as “costs” and expressly excludes fees of experts not ordered by the court except
when expressly authorized by law. Civ. Code, § 1794, subd. (d), permits the prevailing buyer to
recover both “costs” and “expenses.” The Legislature intended the word “expenses” to cover items
not included in the detailed statutory definition of “costs,” and the legislative history of the statute
indicates that the Legislature exercised its power to determine selectively the types of actions and
circumstances in which expert witness fees should be recoverable as costs so as to permit the
recovery of expert witness fees by prevailing buyers under the act. Since the trial court denied
plaintiff's request for expert witness fees based on an erroneous legal determination, the case had
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to be remanded to permit the trial court to determine whether the amount of fees sought by plaintiff
were reasonably incurred in connection with the commencement and prosecution of the action.


COUNSEL
Kemnitzer, Dickinson, Anderson & Barron and Mark F. Anderson for Plaintiff and Appellant.
Taylor & Hodges and Berta Peterson-Smith as Amici Curiae on behalf of Plaintiff and Appellant.
Lewis, D'Amato, Brisbois & Bisgaard, Claudia J. Robinson and Henry D. Nanjo for Defendant
and Appellant. *119
Robert W. Beck and Kristine J. Exton as Amici Curiae on behalf of Defendant and Appellant.


BROWN, J.


Lisa A. Jensen sued BMW of North America, Inc., for willful violation of the Song-Beverly
Consumer Warranty Act (Civ. Code, § 1790 et seq.) 1  and the Magnuson-Moss Warranty Act (15
U.S.C. § 2301 et seq.). She alleged the low-mileage 1988 BMW she leased in 1989 was subject to
the manufacturer's new car warranty, but BMW refused to replace the vehicle or refund her money
when it could not repair defects in the braking system.


1 All statutory references are to the Civil Code unless otherwise specified.


The jury returned a verdict in favor of Jensen and awarded her $29,351 in damages. It also
imposed a $58,702 civil penalty against BMW. The court denied BMW's motions for judgment
notwithstanding the verdict and for new trial. Plaintiff and defendant appeal.


The principal issue in BMW's appeal is whether Jensen's vehicle is a “new motor vehicle”
within the meaning of section 1793.22, subdivision (e)(2). BMW also argues the court committed
instructional error and supplied the jury with a defective special verdict form, Jensen's attorney
committed misconduct by referring to the “Lemon Law” in examination and argument, the civil
penalty authorized in section 1794, subdivision (c), is subject to a one-year limitations period, and
there is insufficient evidence to support the verdict and civil penalty.


In her appeal, Jensen contends section 1794, subdivision (d), authorizes an award of expert witness
fees in addition to costs. We agree and remand the case for further proceedings related to that
award. We affirm the judgment in all other respects.


Factual Background
In response to a newspaper ad for BMW demonstrators, Jensen leased a 1988 BMW 528e from
Stevens Creek BMW Motorsport in Santa Clara in January 1989. The odometer read 7,565 miles
at the time of the lease. The salesman told Jensen the car had been used as a demonstrator for the
dealership. He also said she would get the 36,000-mile warranty on top of the miles already on the
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car, and gave her the warranty booklet. The dealer wrote “factory demo” on the credit application.
*120


Unknown to Jensen, Stevens Creek BMW obtained the car at the Atlanta Auto Auction the month
before. It had been owned by the BMW Leasing Corporation and registered in New Jersey.


The brake problem surfaced a few weeks after Jensen took delivery of the car. She was traveling
between 55 and 60 miles per hour on a Bay Area freeway when the car in front of her braked
suddenly. Jensen hit her brakes, and the steering wheel began to shake. She felt like “the tires were
going to fall off the car.”


Jensen took the car to Stevens Creek BMW for repair on March 20, 1989. The dealership was
unable to locate the problem and made no repairs.


The brake shimmy recurred after Jensen moved to Auburn later in the spring of 1989. She took
the car to Roseville BMW for brake repairs on five occasions between July 1989 and January
1991. During that period, the dealership replaced brake system rotors, brake pads, and other brake
parts. The brake shimmy disappeared after each repair, but showed up intermittently after a few
thousand miles. At trial, Chris Hearty, the service manager for Roseville BMW, acknowledged he
was unable to solve the brake problem.


Jensen stopped driving the car in August 1991. She told Rolf Hanggi, BMW's district service
manager, she wanted her money back or a different car. Jensen met with BMW representatives
at Roseville BMW in October, November, and December 1991 to discuss the various options.
Roseville BMW loaned Jensen a model 325i on a temporary basis.


At the third and final meeting in December 1991, Jensen presented a letter requesting refund of
her original down payment, lease payments and other fees, or replacement of the car with credit
for the original down payment and lease payments. She preferred a refund, but Hearty and Hanggi
refused to discuss that option.


Instead, BMW promised to get Jensen another car under a trade assistance program. However,
BMW's proposed $2,000 contribution to trade assistance did not cover the payoff on Jensen's
528e. Jensen doubted she could qualify for the same lease due to recent changes in her financial
condition. Hanggi assured Jensen her creditworthiness was not an issue. Two days later Hanggi
said she failed to qualify for a lease on a 325i. He offered to change the brake pads and discs again,
and replace all four tires on the 528e. Jensen refused BMW's offer. Roseville BMW picked up the
loaner, and Jensen returned her car to storage. She filed suit against BMW in April 1992. *121
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At trial, BMW introduced evidence the brake shimmy was caused by Jensen's abusive driving style
and her failure to maintain the vehicle. However, no one told Jensen there was a problem with
her driving style or maintenance practices when she took her car to Roseville BMW for repair.
Jensen produced a BMW technical service bulletin, dated October 1990, which alerted dealers
about brake problems like those found in her car.


Discussion


I. The Song-Beverly Consumer Warranty Act
The Song-Beverly Consumer Warranty Act (the Act) represents the Legislature's response to the
increasing exploitation of express warranties in product advertising. (See Comments, Toward an
End to Consumer Frustration—Making the Song-Beverly Consumer Warranty Act Work (1974) 14
Santa Clara L.Rev. 575, 580.) If a manufacturer elects to provide an express warranty for consumer
goods such as motor vehicles, the Act protects buyers in a number of ways.


The warranty must set forth its terms in “readily understood language, which shall clearly identify
the party making such express warranties, ...” (§ 1793.1, subd. (a)(1).) The manufacturer is
required to maintain service and repair facilities in California. (§ 1793.2, subd. (a).) Moreover,
“[i]f the manufacturer or its representative in this state is unable to service or repair a new
motor vehicle, ... to conform to the applicable express warranties after a reasonable number of
attempts, the manufacturer shall either promptly replace the new motor vehicle ... or promptly
make restitution to the buyer ....” (§ 1793.2, subd. (d)(2).)


A buyer of consumer goods who is damaged by the manufacturer's failure to comply with the
Act may bring an action to recover damages. If the buyer proves the violation was willful, “... the
judgment may include, in addition to [damages], a civil penalty which shall not exceed two times
the amount of actual damages.” (§ 1794, subd. (c).)


II. BMW's Appeal


A. Jensen's BMW Was a “New Motor Vehicle.”
Section 1793.22, subdivision (e)(2), defines a “new motor vehicle” as “a new motor vehicle
which is used or bought for use primarily for personal, *122  family, or household purposes.
'New motor vehicle' includes the chassis, chassis cab, and that portion of a motor home devoted
to its propulsion, but does not include any portion designed, used, or maintained primarily for
human habitation, a dealer-owned vehicle and a 'demonstrator' or other motor vehicle sold with a
manufacturer's new car warranty but does not include a motorcycle or a motor vehicle which is not
registered under the Vehicle Code because it is to be operated or used exclusively off the highways.
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A 'demonstrator' is a vehicle assigned by a dealer for the purpose of demonstrating qualities and
characteristics common to vehicles of the same or similar model and type.” (Italics added.)


(1) At issue in BMW's appeal is the court's pretrial ruling Jensen's car came “within a new car
definition and [was] entitled to new car protections of the Song-Beverly Act.” Both parties and
the amici curiae assert the language of the statute is clear; they disagree on its meaning.


BMW maintains section 1793.22, subdivision (e)(2) clearly describes five categories of “new
motor vehicles” to include the chassis, chassis cab, the portion of a motor home devoted to
propulsion, a dealer-owned vehicle, and a demonstrator. It contends the phrase “or other motor
vehicle sold with a manufacturer's new car warranty” clarifies the word “demonstrator” and is
not intended as a separate category. BMW says the Legislature “could not have intended for
the language to mean the equivalent of 'every motor vehicle sold with ... any remainder of the
manufacturer's new car warranty,' as such an interpretation would be detrimental to the interests
of consumers.” (Italics in original.)


Jensen argues the plain language of the statute sets forth six categories of “new motor vehicles.”
She says the Legislature intended the phrase “other motor vehicle sold with a manufacturer's
new car warranty” as a “separate category of vehicle with no history of use by a manufacturer's
employee, as a daily rental car or as a demonstrator.”


The key to statutory interpretation is applying the seemingly plastic rules of construction in
proper sequence. (Halbert's Lumber, Inc. v. Lucky Stores, Inc. (1992) 6 Cal.App.4th 1233, 1238
[8 Cal.Rptr.2d 298].) First, we must examine the actual language of the statute, giving the words
their ordinary, everyday meaning. (Ibid.) If the words are reasonably free from ambiguity and
uncertainty, the language controls. (Id. at p. 1239; Wingfield v. Fielder (1972) 29 Cal.App.3d
209, 219 [105 Cal.Rptr. 619].) If the meaning of the words is not clear, we must take the second
step and refer to the legislative history. (Halbert's Lumber, Inc. v. Lucky Stores, Inc., supra, at p.
1239.) *123  “The final step—and one which we believe should only be taken when the first two
steps have failed to reveal clear meaning—is to apply reason, practicality, and common sense to
the language at hand. If possible, the words should be interpreted to make them workable and
reasonable [citations], in accord with common sense and justice, and to avoid an absurd result
[citations].” (Id. at pp. 1239-1240.)


We conclude the words of section 1793.22 are reasonably free from ambiguity and cars sold with
a balance remaining on the manufacturer's new motor vehicle warranty are included within its
definition of “new motor vehicle.” The use of the word “or” in the statute indicates “demonstrator”
and “other motor vehicle” are intended as alternative or separate categories of “new motor vehicle”
if they are “sold with a manufacturer's new car warranty.” (White v. County of Sacramento (1982)
31 Cal.3d 676, 680 [183 Cal.Rptr. 520, 646 P.2d 191].) However, because the peculiar grammatical
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structure of this section makes BMW's argument at least superficially plausible, we also consider
the legislative history.


Having reviewed the amendments to former section 1793.2, documents relating to those legislative
proceedings, and the statutory scheme as a whole, we conclude the plain meaning and the
legislative intent are one and the same.


The 1982 amendment to former section 1793.2 was popularly known as the “Lemon Law.”
Specifically designed to deal with defective cars, the amendment applied the “repair and replace”
provisions of the Act to “new motor vehicles” bought for personal rather than commercial use.
(Stats. 1982, ch. 388, § 1, p. 1720.)


In 1987, the Legislature clarified the scope of former section 1793.2, subdivision (e)(4)(B), by
expressly including within the definition of “ 'New motor vehicle' ” a “dealer-owned vehicle
and a 'demonstrator' or other motor vehicle sold with a manufacturer's new car warranty”
except a motorcycle, a motorhome, or an unlicensed off-road vehicle. 2  The 1987 amendment
defines a demonstrator as “a vehicle assigned by a dealer for the purpose of demonstrating
qualities and characteristics common to vehicles of the same or similar model and type.” 3  The
1987 amendments also clarified the manufacturer's responsibility on resale of vehicles returned
under the Act, i.e., “lemons,” requiring the manufacturer to disclose the *124  nature of the
nonconformity, correct the nonconformity, and “warrant[] to the new buyer or lessee in writing
for a period of one year that the motor vehicle is free of that nonconformity.” (Stats. 1987, ch.
1280, § 2, pp. 4561-4562.)


2 Defective used cars are addressed by a separate section of the Act. (§ 1795.5.)


3 BMW notes the court in Ibrahim v. Ford Motor Co. (1989) 214 Cal.App.3d 878,
885, footnote 6 [263 Cal.Rptr. 64], read the 1987 amendment as adding “dealer-owned
'demonstrator' vehicles and certain portions of motorhomes.”


In 1988, the Legislature added “the chassis, chassis cab, [and] that portion of a motorhome devoted
to its propulsion, ... ” to the list of new motor vehicles covered by the provisions of the Lemon
Law. (Stats. 1988, ch. 697, § 1, p. 2319.) Effective January 1, 1993, the definition was moved
without change to section 1793.22, subdivision (e)(2). (Stats. 1992, ch. 1232, § 7.)


In 1991, the Legislature closed another loophole by expanding the scope of California law to cover
vehicles returned under other states' Lemon Laws: “[N]o person shall sell, either at wholesale
or retail, lease, or transfer a motor vehicle transferred by a buyer or lessee to a manufacturer
pursuant to paragraph (2) of subdivision (d) or a similar statute of any other state, unless the
nature of the nonconformity ... is clearly and conspicuously disclosed to the prospective buyer,
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lessee, or transferee, the nonconformity is corrected, and the manufacturer warrants to the new
buyer, lessee or transferee in writing for a period of one year that the motor vehicle is free of that
nonconformity.” (Stats. 1991, ch. 689, § 10, italics added.)


These amendments show the Legislature has systematically attempted to address warranty
problems unique to motor vehicles, including transferability and mobility. As this case
demonstrates, there is a national wholesale market for previously owned cars, including those
under manufacturers' warranty.


In support of its reading of section 1793.22, subdivision (e)(2), BMW quotes from the 1987
Department of Consumer Affairs, Enrolled Bill Report: “This bill includes within the protection of
the lemon law dealer-owned vehicles and 'demonstrator' vehicles sold with a manufacturer's new
car warranty.” (See Dept. Consumer Affairs, Enrolled Bill Rep. on Assem. Bill No. 2057 (Sept.
25, 1987) p. 5.)


Without citing authority in support of the proposition, BMW also contends the absence of
legislative history means the Legislature did not intend to enact so sweeping an expansion in the
warranty protection available under the Act. It says “[i]t is inconceivable that the manufacturers
would have supported or remained neutral on the [1987] bill if the definition of 'new motor vehicle'
had been expanded in the manner found by the lower court here.”


We reject this contention. It is difficult enough to derive legislative intent from statements actually
made in documents associated with the legislative *125  process. As the court observed in
Halbert's Lumber, Inc. v. Lucky Stores, Inc., supra, “[The language of the statute] has been lobbied
for, lobbied against, studied, proposed, drafted, restudied, redrafted, voted on in committee,
amended, reamended, analyzed, reanalyzed, voted on by two houses of the Legislature, sent to a
conference committee, and, after perhaps more lobbying, debate and analysis, finally signed 'into
law' by the Governor. The same care and scrutiny does not befall the committee reports, caucus
analyses, authors' statements, legislative counsel digests and other documents which make up a
statute's 'legislative history.' ” (6 Cal.App.4th at p. 1238.) Given the nature of the process, we
conclude no inference of legislative intent may be drawn from the lack of legislative history on
this particular statutory provision.


Next, BMW argues the trial court's interpretation of the Act's definition of a “new motor vehicle”
creates an “untenable conflict” with the general definitions of new and used vehicles found in
Vehicle Code sections 430 and 665, 4  a result to be avoided in statutory construction. Whether a
specific statute supplants a general statute is a question of legislative intent. Absent an express
declaration, the legislative intent is evidenced by whether the two statutes deal with the same
subject matter. (People v. Hopkins (1978) 78 Cal.App.3d 316, 319 [142 Cal.Rptr. 572]; see, e.g.,
Gilbert v. Municipal Court (1977) 73 Cal.App.3d 723, 726-727 [140 Cal.Rptr. 897] [different
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legislative intent found where one statute addressed illicit drug use and the other addressed
dangerous driving].)


4 Former Vehicle Code section 430, cited by BMW, defined “new vehicle” as “a vehicle
constructed entirely from new parts that has never been sold and operated, or registered with
the department, or registered with the appropriate agency of authority, or sold and operated
upon the highways of any other state, District of Columbia, territory or possession of the
Untied States, or foreign state, province, or country....” The Legislature amended section
430 in 1994 to read: “A 'new vehicle' is a vehicle constructed entirely from new parts that
has never been the subject of a retail sale, or registered with the department, or registered
with the appropriate agency or authority of any other state, District of Columbia, territory or
possession of the United States, or foreign state, province, or country.”
Vehicle Code section 665 defines “used vehicle” as “a vehicle that has been sold, or has
been registered with the department, or has been sold and operated upon the highways, or
has been registered with the appropriate agency of authority, of any other state, District of
Columbia, territory or possession of the United States or foreign state, province or country,
or unregistered vehicles regularly used or operated as demonstrators in the sales work of a
dealer or unregistered vehicles regularly used or operated by a manufacturer in the sales or
distribution work of such manufacturer....”


The Vehicle Code definitions of new and used vehicles apply to the entire code, including
regulation of vehicle sales, registration, and operation. (Veh. Code, § 100.) The Act deals
with significantly different subject matter—consumer protection through enforcement of express
warranties. Accordingly, we find no inherent conflict given the different subject matter and
statutory purposes. *126


BMW also argues the trial court's construction of the section 1793.22 definition of “new motor
vehicles” to include used cars conflicts with the definition of “consumer goods” found in section
1791, subdivision (a). 5  The definition of “consumer goods” as “new products” dates back to 1971.
(Stats. 1971, ch. 1523, § 2, p. 3001.) The Legislature added the more specific definition of “new
motor vehicle” to former section 1793.2 in 1987. (Stats. 1987, ch. 1280, § 2, p. 4561.) Under well-
recognized rules of statutory construction, the more specific definition found in the current section
1793.22 governs the more general definition found in section 1791. (Natural Resources Defense
Council, Inc. v. Arcata Nat. Corp. (1976) 59 Cal.App.3d 959, 965 [131 Cal.Rptr. 172].)


5 Under that provision, “consumer goods” means “any new product or part thereof that is used,
bought, or leased for use primarily for personal, family, or household purposes, except for
clothing and consumables. 'Consumer goods' shall include new and used assistive devices
sold at retail.”
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Our conclusion section 1793.22 includes cars sold with a balance remaining on the new motor
vehicle warranty is consistent with the Act's purpose as a remedial measure. (Kwan v. Mercedes-
Benz of North America, Inc. (1994) 23 Cal.App.4th 174, 184 [28 Cal.Rptr.2d 371].) It is also
consistent with the Department of Consumer Affairs' regulations which interpret the Act to protect
“any individual to whom the vehicle is transferred during the duration of a written warranty.” (Cal.
Code Regs., tit. 16, § 3396.1, subd. (g).)


Addressing the final step in statutory construction which applies reason, practicality, and common
sense to the language in question (Halbert's Lumber, Inc. v. Lucky Stores, Inc., supra, 6 Cal.App.4th
at p. 1239), BMW argues the Legislature could not have intended to grant protection to every
used car with a balance remaining on the new car warranty because of the economic impact on
consumers. Specifically BMW maintains “[t]he subsequent owner would have the benefit of all of
Song-Beverly's generous presumptions, without having undertaken the same risks as the purchaser
of a really new car. Further, while the subsequent purchaser (perhaps third or fourth in the line of
owners) will receive the benefit of these presumptions, the manufacturer will find it tremendously
more difficult to raise defenses under Song-Beverly—such as the defense that the owner used the
vehicle unreasonably—because it will be harder to trace multiple owners and determine their use
or abuse of the vehicle.” BMW contends the increased costs will result in higher car prices or the
shortening of warranties to the statutory minimum. It argues “[t]hese alternatives would inevitably
result in a manifest decline in trade and commerce in this state, creating great inconvenience *127
for consumers. It is impossible that the legislature intended this highly intractable result.” 6


6 Amici curiae in support of BMW cite lemon laws in Connecticut, New York, and Wyoming
which apply new vehicle protections to previously owned vehicles. Connecticut law covers
“any person to whom [a] motor vehicle is transferred during the duration of an express
warranty applicable to such motor vehicle.” (Conn. Gen. Stat. § 42-179, subd. (a)(1).) New
York recently amended its consumer warranty statutes to provide a right of action against
the manufacturer where the motor vehicle was “subject to a manufacturer's express warranty
at the time of original delivery and either (i) was purchased, leased or transferred in this
state within either the first eighteen thousand miles of operation or two years from the
date of original delivery, whichever is earlier, or (ii) is registered in this state.” (N.Y. Gen.
Bus. Law, § 198-a.) Wyoming's definition of a “consumer” includes any person “[t]o whom
a motor vehicle is transferred during the term of an express warranty applicable to the
motor vehicle.” (Wyo. Stat. § 40-17-101.) However, neither BMW nor its amici curiae
provide examples of consequences adverse to the manufacturers in states such as these where
consumer warranty law provides coverage for previously owned vehicles still subject to the
original manufacturer's warranty.


We acknowledge manufacturers such as BMW incur costs in honoring express warranties to
service and repair the cars they sell in this state. We also presume the decision to offer a warranty
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of a specified length involves weighing the benefit of increased sales against the cost of providing
service and repair for the effective duration of the warranty. It may be the equation factors in the
impact of resale during the warranty period. However, as noted by BMW, manufacturers are free to
change the terms of express warranties they offer. The Act merely reflects the Legislature's intent
to make car manufacturers live up to their express warranties, whatever the duration of coverage.


B. Jensen Had a Cause of Action Against BMW.
(2) Turning from the definition of “new motor vehicle,” BMW argues Jensen had no cause of action
against BMW because, pursuant to section 1795.5, an express warranty made by the dealer on a
used vehicle does not impose liability on a manufacturer. It argues there was no privity between
BMW and Jensen even if the car were viewed as a new vehicle under the Act. BMW maintains it
made no representations to Jensen that she was covered by the remainder of the new car warranty.
Jensen knew she was buying a used car “in spite of the fact that sales personnel of the leasing
dealer apparently represented to [her] that the unexpired portion of the manufacturer's original
limited warranty would be applicable to the vehicle.” We reject this argument for two reasons.


First, the Act applies to new motor vehicle manufacturers who make express warranties. (§§ 1791.2
and 1793.2.) There is no privity requirement. *128


Second, to the extent BMW's argument challenges the jury's implied factual finding that Jensen's
vehicle was covered by BMW's express written warranty, we conclude the record supports that
finding. The leasing dealer told Jensen she would receive the 36,000-mile warranty on top of the
miles that were on the car. The salesman gave her a copy of BMW's warranty. Moreover, the word
“Warranty” appeared prominently on Roseville BMW's repair orders. According to Hearty, the
service manager, the dealership typically noted occasions when repairs were made for purposes
of good will. No such notation appeared on the repair orders relating to Jensen's brakes. The jury
apparently rejected testimony BMW provided Jensen warranty repair as a gesture of good will.


C. There Was No Instructional Error.
(3) BMW argues the court erred in failing to read a portion of the civil penalty instruction and in
rejecting proposed instructions on the burden of proof and warranty rights of lessees of used cars.


The court orally gave the jury a lengthy instruction on civil penalty which listed factors the jury
could consider in determining whether BMW's decision “not to replace the vehicle or refund the
purchase price was based upon a good faith and reasonable belief that the facts imposing such
an obligation to replace or refund were not present in this case.” The court inadvertently omitted
one of the factors contained in the written instruction which read: “Whether BMW of North
America reasonably believed that the vehicle conformed to the applicable express warranty and
that there were no unresolved problems with the vehicle.” When the omission was called to the
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court's attention, it directed the jury to go over page 45 of the written instructions (which had been
provided to the jury), the 2d page of the civil penalty instruction.


We conclude BMW suffered no prejudice from the court's omission. Alerted to its possible mistake,
the court immediately directed the jury to a specific page in the written instructions. We presume
the jury followed the court's instruction to review the civil penalty instruction carefully. (See
People v. Harris (1994) 9 Cal.4th 407, 426 [37 Cal.Rptr.2d 200, 886 P.2d 1193].)


The court rejected an instruction proposed by BMW concerning the warranty rights of lessees of
used vehicles leased from a dealer with the balance of a manufacturer's new car warranty. BMW
argues the instruction “would have correctly informed the jury that a manufacturer cannot be held
liable under Song-Beverly unless it is first established that [the consumer] *129  had leased a new
motor vehicle.” (Italics in original.) Inasmuch as the court ruled in limine that Jensen's car was
“entitled to new car protections of the Song-Beverly Act,” we conclude the court properly refused
the proffered instruction.


We also reject the contention the court erred in refusing BMW's instruction on the burden of
proof of breach of express warranty and in giving “an overgeneralized and inaccurate instruction
substantially identical to that proposed by [Jensen].” 7  At the close of discussions on jury
instructions, BMW renewed its argument that Jensen's car was a used motor vehicle. Having stated
that objection and two other objections not relevant to this appeal, BMW stipulated that the final
set of instructions was given “with the mutual agreement of both sides as to what [was] given and
what [was] not given, ...” On appeal, BMW complains the burden of proof instruction read by the
court: (1) “failed to mention that [Jensen] must first prove by a preponderance of the evidence that
she was the lessee of a 'new motor vehicle' ”, (2) did not indicate Jensen was required to prove
BMW actually breached the express warranty before notifying the manufacturer of the breach;
and (3) failed to include the obvious requirement that any breach of warranty must have occurred
within the applicable warranty period.


7 The court instructed the jury: “In this action the plaintiff has the burden of establishing
by a preponderance of the evidence the following facts in order to prove a breach of
express warranty under the Song-Beverly Consumer Warranty Act: [¶] First, that plaintiff
leased a vehicle covered by the manufacturer's new car warranty. [¶] Second, that the
manufacturer gave the plaintiff an express written warranty, and the written warranty covered
the nonconformity plaintiff alleges existed in the vehicle. [¶] Third, that the plaintiff notified
the manufacturer that there was a breach of warranty. [¶] Fourth, that the manufacturer
directly or through their authorized dealers failed to conform the vehicle to the express
warranty after a reasonable number of attempts. [¶] And fifth, the nature and extent of
palintiff's damages.”
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As we stated, the court's in limine ruling resolved the legal question whether Jensen's car was a
“new motor vehicle” for purposes of the Act. The court properly refused an instruction which
presented that issue to the jury. BMW's stipulation waived its remaining complaints about the
burden of proof instruction. For these reasons, we conclude the court did not err in refusing BMW's
express warranty instruction.


D. References to the “Lemon Law” Did Not Constitute Misconduct.
(4) Before trial, the court granted BMW's motion to exclude reference to the term “Lemon Law”
or “lemon” in describing the litigation or Jensen's vehicle. However, Jensen used the term “Lemon
Law” in response to a question on direct examination. Her attorney used the term on three occasions
during cross-examination. He also referred to “Lemon Law” 11 times in closing argument. The
record includes no reference to Jensen's car being *130  a “lemon.” BMW did not object to the
use of the term “Lemon Law” by Jensen or her attorney.


BMW unsuccessfully raised the issue of attorney misconduct in its motion for new trial. The court
did not find the references to “Lemon Law” an abuse of its in limine order and decided the alleged
misconduct was insufficient to warrant a new trial. We conclude there was no error in this ruling
because BMW failed to object to the use of the term at trial. (Grimshaw v. Ford Motor Co. (1981)
119 Cal.App.3d 757, 798 [174 Cal.Rptr. 348].)


Misconduct of counsel in argument may not be raised on appeal absent a timely objection and
request for admonition during trial unless the misconduct was too serious to be cured. (Grimshaw
v. Ford Motor Co., supra, 119 Cal.App.3d at p. 797; 7 Witkin Cal. Procedure (3d ed. 1985) Trial,
§§ 207 and 209, pp. 209 and 211.) We decline BMW's invitation to excuse its failure to object.


First, although the court granted BMW's in limine motion regarding use of the term “Lemon Law”
during trial, the Act is commonly referred to as the “Lemon Law.” (See, e.g., Ibrahim v. Ford
Motor Co., supra, 214 Cal.App.3d 878, 882.) We are unpersuaded by the suggestion the term is
inflammatory and prejudicial when used interchangeably with the name of the Act.


Second, we reject BMW's assertion it would have been futile to object to the use of the term by
Jensen's attorney because the “proverbial bell had been rung.” On this record there is no reason
to conclude a timely objection and admonition would have been ineffective to cure whatever
harm occurred, and, more importantly, to prevent further reference to what BMW considered an
inflammatory term.


E. The Special Verdict Form Was Not Defective.
“In all cases the court may direct the jury to find a special verdict in writing, upon all, or any of
the issues, ...” (Code Civ. Proc., § 625.) “The special verdict must present the conclusions of fact
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as established by the evidence, and not the evidence to prove them; and those conclusions of fact
must be so presented as that nothing shall remain to the court but to draw from them conclusions
of law.” (Code Civ. Proc., § 624.)


In this case, the court gave the jury a special verdict form which asked three questions:


“1. What is the total amount, if any, of actual damage suffered by plaintiff, less any amount directly
attributable either to use by plaintiff prior to the discovery of the nonconformity or use by plaintiff
after the date of her effective revocation of acceptance of the vehicle? *131


. . . . . . . . . . .
“2. Do you find that defendant BMW of North America, Inc., willfully failed to meet its obligations
under the Song-Beverly Warranty Act? Yes -- No --


“3. If answer to question No. 2 is 'yes,' what amount do you award as a civil penalty (limited to a
maximum of two times the amount specified in answer No. 1): --”


(5) BMW challenged the special verdict form in its motion for new trial on the ground it failed
to submit for jury resolution the primary issue of BMW's liability under the Act. BMW argued
the special verdict should have included the question, “Did defendant violate the Song-Beverly
Warranty Act?” Counsel for BMW submitted a declaration stating he believed the court determined
that the verdict form would begin with that question. He also stated the court clerk typed the final
version of the special verdict form and neither counsel was given an opportunity to review it before
it was submitted to the jury.


The court rejected BMW's challenge on grounds the parties approved the special verdict form and
the form was not prejudicially defective. We conclude the court did not err in denying BMW's
motion.


Without considering the effect of the stipulation, BMW waived any objection to the special verdict
form by failing to object before the court discharged the jury. (Woodcock v. Fontana Scaffolding
& Equip. Co. (1968) 69 Cal.2d 452, 456, fn. 2 [72 Cal.Rptr. 217, 445 P.2d 881].) BMW's counsel
acknowledged he learned of the alleged defect in the special verdict form for the first time when
the verdict was read. His declaration does not explain the reason he did not object at that stage
in the proceedings—when the court could have corrected any defect in the form and sent the jury
back to complete its deliberations.


In any event, the omission of a specific question on whether BMW violated the Act is not fatal
to the validity of the verdict. The case went to trial on the first, second, and fifth causes of action
involving violation of the Act and its federal counterpart. The court instructed the jury it could
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award various items of damage “[i]f under the court's instructions, [it found] the plaintiff [was]
entitled to a verdict against the defendant, ...” In this context, the words “if any” in the first question
of the special verdict form plainly indicate the jury was free to find no damage if it found BMW
did not violate the Act. A finding of $29,351 in damages presupposes BMW's failure to comply
with its statutory obligations. Moreover, the response *132  “yes” to the second question indicates
the jury concluded BMW not only violated the Act, but violated it willfully. The special verdict
would have been ambiguous on the question of BMW's simple violation of the Act if the jury had
responded “no” to the second question.


F. The Civil Penalty Is Not Time Barred.
(6a) BMW argues the civil penalty under section 1794, subdivision (c), 8  is barred by Code of
Civil Procedure section 340, subdivision (1), which establishes a one-year limitations period for
“[a]n action upon a statute for a penalty or forfeiture, when the action is given to an individual, or
to an individual and the state, except when the statute imposing it prescribes a different limitation.”
An action for damages under the Act is governed by the four-year limitations period for breach
of warranty in sales contracts set forth in California Uniform Commercial Code section 2725. 9


(Krieger v. Nick Alexander Imports, Inc. (1991) 234 Cal.App.3d 205, 211 [285 Cal.Rptr. 717].)


8 Section 1794, subdivision (c), provides: “If the buyer establishes that the failure to comply
was willful, the judgment may include, in addition to the amounts recovered under
subdivision (a), a civil penalty which shall not exceed two times the amount of actual
damages. This subdivision shall not apply in any class action under Section 382 of the Code
of Civil Procedure or under Section 1781, or with respect to a claim based solely on a breach
of an implied warranty.”


9 California Uniform Commercial Code section 2725 reads in part: “(1) An action for breach
of any contract for sale must be commenced within four years after the cause of action
has accrued.... [¶] (2) A cause of action accrues when the breach occurs, regardless of the
aggrieved party's lack of knowledge of the breach. A breach of warranty occurs when tender
of delivery is made, except that where a warranty explicitly extends to future performance
of the goods and discovery of the breach must await the time of such performance the cause
of action accrues when the breach is or should have been discovered.”


BMW challenges the limitations period for the civil penalty provisions of the Act for the first time
on appeal, claiming the issue is a question of law involving uncontradicted facts. (7) Ordinarily,
an appellate court will not consider procedural defects or erroneous rulings in connection with
affirmative defenses “where an objection could have been, but was not, presented to the lower
court by some appropriate method.” (9 Witkin, Cal. Procedure, supra, Appeal, § 311, p. 321.)
As BMW notes, there is an exception to the general rule “where the theory presented for the
first time on appeal involves only a legal question determinable from facts which not only are
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uncontroverted in the record, but which could not be altered by the presentation of additional
evidence.” (Redevelopment Agency v. City of Berkeley (1978) 80 Cal.App.3d 158, 167 [143
Cal.Rptr. 633].) Application of the general rule is a matter left to the appellate court's discretion.
(Ibid.) *133


(6b) Here, there are conflicting inferences regarding the date the action accrued under the Act.
BMW claims Jensen discovered the breach of express warranty in mid-1990 when she wrote BMW
about the recurring brake problem. Jensen argues her right to a civil penalty accrued in December
1991 when BMW refused to provide reimbursement or replacement. We exercise our discretion
to address the limitations question because under either factual scenario, the civil penalty would
be available under the four-year limitations period found in California Uniform Commercial Code
section 2725 and barred by the one-year limitations period of Code of Civil Procedure section
340, subdivision (1).


We conclude the discretionary civil penalty under section 1794, subdivision (c), is governed by the
four-year limitations period of California Uniform Commercial Code section 2725. Code of Civil
Procedure section 340, subdivision (1), applies only where the penalty is mandatory. (Menefee v.
Ostawari (1991) 228 Cal.App.3d 239, 243 [278 Cal.Rptr. 805].) If the one-year limitations period
applied to discretionary penalties, a plaintiff would be placed in the untenable position of being
unable to determine the applicable statute of limitations until after trial, when the court determined
whether to allow up to double damages. (Holland v. Nelson (1970) 5 Cal.App.3d 308, 312 [85
Cal.Rptr. 117].) The key question is whether the penalty is mandatory or discretionary, not whether
the provisions awarding damages and imposing civil penalties are found in separate subdivisions
of the statute.


Our conclusion is consistent with the analysis of Krieger v. Nick Alexander Imports, Inc., supra,
234 Cal.App.3d 205. In that case, the court considered both the procedural and substantive
statutory scheme of the Act to determine whether to apply the four-year limitations period
of California Uniform Commercial Code section 2725 or the three-year limitations period for
statutory actions under Code of Civil Procedure section 338. (234 Cal.App.3d at pp. 213-214.) It
noted “[t]he Act includes an explicit provision expressing the legislative intent that it supplement
the provisions of the California Uniform Commercial Code: ...” (Id. at p. 214, citing § 1790.3. 10  )
The court also applied accepted rules of statutory construction to conclude the specific limitations
period for express warranties was an exception to the general provision applicable to all actions
on a statute. (Ibid.) *134


10 Section 1790.3 reads: “The provisions of this chapter shall not affect the rights and
obligations of parties determined by reference to the Commercial Code except that, where the
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provisions of the Commercial Code conflict with the rights guaranteed to buyers of consumer
goods under the provisions of this chapter, the provisions of this chapter shall prevail.”


Moreover, the damages and civil penalty provisions of the Act are found in the same code section.
There is no indication the Legislature intended that subdivisions (a) and (c) of section 1794 be
governed by different limitations periods. Such a construction might render the civil penalty
ineffective as a deterrent to deliberate violations (Kwan v. Mercedes-Benz of North America, supra,
23 Cal.App.4th at p. 184), where the manufacturer's efforts at repair extended beyond the one-
year limitations period.


G. There Is Substantial Evidence to Support the Verdict.
(8a) BMW argues there is insufficient evidence BMW violated the Act because: (1) BMW's repairs
were adequate, and (2) the brake problem was caused by Jensen's driving style, not a defect in the
vehicle. It also asserts there is insufficient evidence to support the jury finding BMW's violation
was willful. We consider each challenge in turn after reviewing the familiar principles which
govern our limited review of the jury's factual determinations.


(9) “[A]ll conflicts must be resolved in favor of the respondent, and all legitimate and reasonable
inferences indulged in to uphold the verdict if possible.... [T]he power of the appellate court
begins and ends with a determination ... whether there is any substantial evidence, contradicted
or uncontradicted, which will support the conclusion reached by the jury. When two or more
inferences can be reasonably deduced from the facts, the reviewing court is without power to
substitute its deductions for those of the trial court.” (Crawford v. Southern Pacific Co. (1935) 3
Cal.2d 427, 429 [45 P.2d 183].)


“Substantial evidence” is “ 'such relevant evidence as a reasonable [person] might accept as
adequate to support a conclusion.' ” (Estate of Teed (1952) 112 Cal.App.2d 638, 644 [247 P.2d
54].) “[I]f the word 'substantial' means anything at all, it clearly implies that such evidence must
be of ponderable legal significance. Obviously the word cannot be deemed synonymous with
'any' evidence. It must be reasonable in nature, credible, and of solid value; it must actually be
'substantial' proof of the essentials which the law requires in a particular case.” (Ibid.) However,
the testimony of a single witness, even the party herself, may be sufficient. (In re Marriage of Mix
(1975) 14 Cal.3d 604, 614 [122 Cal.Rptr. 79, 536 P.2d 479].)


(8b) The Act requires a manufacturer who gives an express warranty on a new motor vehicle to
service or repair that vehicle to conform to the express warranty. If the manufacturer is unable
to do so after a reasonable number of attempts, the buyer may seek replacement or restitution. (§
1793.2, subd. (d)(2).) The court instructed the jury Jensen had the burden *135  of establishing
“[t]hat the manufacturer directly or through their [sic] authorized dealers failed to conform the
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vehicle to the express warranty after a reasonable number of attempts.” We conclude substantial
evidence supports the jury's implied finding BMW's repairs were inadequate.


Jensen testified the brake shimmy recurred after each attempted repair. Roseville BMW's service
manager stated he test-drove Jensen's car after the last completed repair and it did not exhibit a
brake shimmy. However, he acknowledged the problem could have redeveloped between visits to
his shop. He testified he was unable to solve the brake shimmy problem for Jensen.


BMW issued a technical bulletin in October 1990 which alerted dealerships about a brake shimmy
in the 528e model. A Roseville BMW service writer and Hanggi test-drove the car and confirmed
the shimmy. In addition, BMW's technical specialist drove the 528e in late 1991 when Roseville
BMW was attempting repairs and again after the litigation commenced. He experienced a slight
intermittent vibration on both occasions. Jensen's expert tested the car in August 1992 and
described the vibration as “rather severe.”


BMW's evidence that repair efforts eliminated the brake shimmy for a period of time does not
lead necessarily to a conclusion the shimmy was fixed each time and recurred because of Jensen's
driving habits. On this record, the jury could reasonably infer Roseville BMW's replacement of the
rotors, pads, and other brake parts provided temporary relief from the shimmy but never resolved
a fundamental defect in the braking system. We may not second-guess the jury's inference.


The Act is inapplicable to “any defect or nonconformity in consumer goods caused by the
unauthorized or unreasonable use of the goods following sale.” (§ 1794.3.) The court instructed
the jury Jensen could not recover damages for breach of warranty if it found that “whatever injury
or damage the plaintiff suffered in this case resulted solely from [Jensen's] improper use of the
goods involved, ...” BMW argues Jensen failed to rebut evidence her abusive driving style caused
the brake problem. We conclude there is substantial evidence to support the jury's rejection of
BMW's defense.


Direct evidence of Jensen's driving habits came from two sources—Jensen and her expert witness,
Tom Stark. Both testified Jensen did not ride her brakes. Jensen explained that her father taught
her to drive high-performance cars and emphasized the danger of riding the brakes. Stark testified
his examination of the brake rotors showed no hot spots to indicate overheating. *136


Perhaps more significant is the fact that prior to this litigation, no one at BMW or Roseville BMW's
service department ever told Jensen the brake shimmy was the result of her driving style and failure
to maintain the car. Nor does Roseville BMW's service file include any language to suggest BMW
believed Jensen responsible for the brake problem. On this record, a reasonable jury could find
Jensen was not an abusive driver and no one at BMW or Roseville BMW's repair department
seriously entertained that idea at the time.
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Under section 1794, subdivision (c), the court may impose a civil penalty up to two times the
amount of actual damages if the buyer proves the manufacturer's failure to comply was willful.
The penalty is important “as a deterrent to deliberate violations. Without such a provision, a
seller or manufacturer who knew the consumer was entitled to a refund or replacement might
nevertheless be tempted to refuse compliance in the hope the consumer would not persist, secure
in the knowledge its liability was limited to refund or replacement.” (Kwan v. Mercedes-Benz of
North America, Inc., supra, 23 Cal.App.4th at p. 184.)


A violation is “not willful if the defendant's failure to replace or refund was the result of a good
faith and reasonable belief the facts imposing the statutory obligation were not present.” (Kwan
v. Mercedes-Benz of North America, Inc., supra, 23 Cal.App.4th at p. 185.) Among the factors
to be considered by the jury are whether: (1) the manufacturer knew the vehicle had not been
repaired within a reasonable period or after a reasonable number of attempts, and (2) whether the
manufacturer had a written policy on the requirement to repair or replace. (Id. at pp. 185-186.)
BMW maintains Jensen failed to sustain her burden of proving willfulness. We conclude there is
sufficient evidence to support the jury's express finding BMW willfully violated the Act.


We have already cited evidence to show BMW knew Jensen's car had not been repaired after six
attempts over a period of nearly three years. 11  In December 1991, Jensen presented BMW with
the option of replacing the car, with credit for the original down payment and lease payments, or
refunding the down payment, lease payments, and fees. BMW refused to discuss the refund option.
BMW acknowledged it did not have a written policy on replacement or repurchase of vehicles
under the Act.


11 See pages 134-135, ante.


Instead, BMW proposed a trade assistance plan under which Jensen would lease a new 325i at a
cost of several thousand dollars more than the value of the car. As the trial court aptly observed
when denying BMW's motion for *137  new trial, “I think that those are the kind of things that the
jury could react to. And once finding the car defective they, in fact—they, BMW, did not respond
in a straightforward manner to really assist in a trade, but attempted to talk her into a financial
scheme that was, in fact, extremely onerous.”


Contrary to BMW's argument on appeal, there is no evidence its reluctance to consider replacement
or refund was based on the belief “this was a used vehicle which did not fall under Song-Beverly's
new car provisions.” As we noted, each repair order was stamped with the word, “Warranty.” If
the car was covered by BMW's express warranty for purposes of repair, a jury could infer it was
covered by the express warranty for purposes of refund or replacement.
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III. Jensen's Appeal
(10) The sole issue in Jensen's appeal is whether she is entitled to expert witness fees under section
1794, subdivision (d), which reads in part: “If the buyer prevails in an action under this section, the
buyer shall be allowed by the court to recover as part of the judgment a sum equal to the aggregate
amount of costs and expenses, including attorney's fees ....” (Italics added.)


Following trial, Jensen submitted a cost bill which included expert witness fees in the amount
of $2,527. The court denied expert witness fees on the ground Code of Civil Procedure section
1033.5 does not provide for an award of such fees. 12  We independently review the trial court's
interpretation of section 1794, subdivision (d) (9 Witkin, Cal. Procedure, supra, Appeal, §§ 241
and 242, pp. 246-247), and conclude the court erred in denying Jensen's expert witness fees.


12 We grant Jensen's request that we take judicial notice of the court's order awarding fees,
costs, and prejudgment interest filed on May 23, 1994. (Evid. Code, § 452, subd. (d).)


Code of Civil Procedure section 1033.5 defines items allowable as “costs.” The statute expressly
excludes “[f]ees of experts not ordered by the court” “except when expressly authorized by
law.” (Code Civ. Proc., § 1033.5, subd. (b)(1), italics added.)


Section 1794, subdivision (d), permits the prevailing buyer to recover both “costs” and “expenses.”
Examining the language of the statute (Halbert's Lumber, Inc. v. Lucky Stores, Inc., supra, 6
Cal.App.4th at p. 1238), it is clear the Legislature intended the word “expenses” to cover items
not included in the detailed statutory definition of “costs.” However, because the scope of the
term “expenses” is uncertain, we turn to legislative history for clues about the Legislature's intent.
(Ibid.) *138


The Legislature added the “costs and expenses” language to section 1794 in 1978. (Stats. 1978,
ch. 991, § 10, p. 3065.) An analysis by the Assembly Committee on Labor, Employment, and
Consumer Affairs states: “Indigent consumers are often discouraged from seeking legal redress
due to court costs. The addition of awards of 'costs and expenses' by the court to the consumer to
cover such out-of-pocket expenses as filing fees, expert witness fees, marshall's fees, etc., should
open the litigation process to everyone.” (Assem. Com. on Labor, Employment & Consumer
Affairs, Analysis of Assem. Bill No. 3374 (May 24, 1978) p. 2.)


In Ripley v. Pappadopoulos (1994) 23 Cal.App.4th 1616 [28 Cal.Rptr.2d 878], we stated that the
“Legislature has reserved to itself the power to determine selectively the types of actions and
circumstances in which expert witness fees should be recoverable as costs and such fees may not
otherwise be recovered in a cost award.” (Id. at p. 1625.) In this case, the Legislature amended
section 1794 to provide for the recovery of “costs and expenses.” The legislative history indicates
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the Legislature exercised its power to permit the recovery of expert witness fees by prevailing
buyers under the Act and within the meaning of Ripley.


The trial court denied Jensen's request for expert witness fees based on the legal determination
those fees were barred by Code of Civil Procedure section 1033.5. For this reason, we remand the
case to permit the court to determine whether the amount of fees sought by Jensen were “reasonably
incurred by the buyer in connection with the commencement and prosecution of [this] action.” (§
1794, subd. (d).)


Disposition
The portion of the judgment denying Jensen's request for expert witness fees is reversed and
remanded with directions to determine whether those fees were reasonably incurred. The judgment
is affirmed in all other respects. Jensen shall recover costs and attorney fees on appeal.


Sims, Acting P. J., and Scotland, J., concurred.
A petition for a rehearing was denied June 22, 1995, and the opinion was modified to read as
printed above. The petition of appellant BMW of North America, Inc., for review by the Supreme
Court was denied September 21, 1995.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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272 F.Supp.3d 1168
United States District Court, N.D. California.


Sherida JOHNSON, et al., Plaintiffs,
v.


NISSAN NORTH AMERICA, INC., Defendant.


Case No. 17–cv–00517–WHO
|


Signed 08/29/2017


Synopsis
Background: Automobile purchasers brought nationwide class action against automobile
manufacturer, alleging that panoramic sunroofs installed in manufacturer's vehicles spontaneously
exploded and that manufacturer refused to repair, replace, or otherwise compensate plaintiffs with
respect to these explosions. Manufacturer moved to dismiss.


Holdings: The District Court, William H. Orrick, J., held that:


[1] purchasers lacked standing to maintain a nationwide class action;


[2] purchasers sufficiently alleged that automobiles had manufacturing defect;


[3] purchaser failed to state claim for violation of California's Song–Beverly Consumer Warranty
Act;


[4] purchaser sufficiently stated claim for violation of implied warranty of merchantability under
New York law;


[5] purchasers sufficiently stated claim for fraudulent business practices under California's Unfair
Competition Law (UCL);


[6] allegations were sufficient to state a claims for deceptive business practices and false
advertising under New York law; and


[7] purchasers sufficiently alleged that they were entitled to equitable relief.
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Motion granted in part and denied in part.


Procedural Posture(s): Motion to Dismiss; Motion to Dismiss for Failure to State a Claim; Motion
to Dismiss for Lack of Subject Matter Jurisdiction.


West Headnotes (23)


[1] Federal Civil Procedure In general;  injury or interest
Standing is a threshold matter central to district court's subject matter jurisdiction.


2 Cases that cite this headnote


[2] Federal Civil Procedure In general;  injury or interest
Federal Civil Procedure Causation;  redressability
Federal Courts Injury, harm, causation, and redress
Standing addresses the constitutional requirement that a plaintiff allege a case or
controversy, which at an irreducible minimum, requires three elements: (1) an injury that
is (2) fairly traceable to the defendant's allegedly unlawful conduct and that is (3) likely
to be redressed by the requested relief. U.S. Const. art. 3, § 2, cl. 1.


1 Cases that cite this headnote


[3] Federal Civil Procedure Fraud, mistake and condition of mind
To satisfy heightened pleading standard for fraud claims, a plaintiff must identify the “who,
what, when, where, and how” of the misconduct charged, as well as an explanation as to
why the statement or omission complained of was false or misleading. Fed. R. Civ. P. 9(b).


2 Cases that cite this headnote


[4] Federal Civil Procedure Pleading over
If district court dismisses a complaint, it should grant leave to amend even if no request
to amend the pleading was made, unless it determines that the pleading could not possibly
be cured by the allegation of other facts.


[5] Antitrust and Trade Regulation Private entities or individuals
Federal Civil Procedure Consumers, purchasers, borrowers, and debtors
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Sales Standing
Automobile purchasers lacked standing to maintain a nationwide class action against
automobile manufacturer, alleging that panoramic sunroofs installed in manufacturer's
vehicles spontaneously exploded and that manufacturer refused to repair, replace, or
otherwise compensate purchasers, where purchasers failed to present named class
representatives with individual standing to assert claims against manufacturer under each
state's laws.


11 Cases that cite this headnote


[6] Sales Design defects
Sales Repair or replacement
Under California law, automobile manufacturer's warranty did not cover design defects,
for purposes of breach of express warranty claim brought by putative class of automobile
purchasers, where plain language of warranty was clear and unambiguous that it covered
only repairs needed to correct defects in materials or workmanship.


11 Cases that cite this headnote


[7] Evidence Judicial Notice
District court would take judicial notice of automobile manufacturer's warranty
information booklet, in automobile purchasers' putative class action against manufacturer,
where purchasers' allegations explicitly referred to and relied on manufacturer's express
warranty and its terms.


[8] Sales Motor vehicles
Under California law, automobile purchasers sufficiently alleged that automobiles had
manufacturing defect that caused panoramic sunroofs to spontaneously explode, and
thus stated claim against automobile manufacturer for breach of express warranty, where
purchasers plausibly alleged that vehicles they purchased differed from the product
manufacturer intended to sell, and that vehicles came off the assembly line in a substandard
condition.


7 Cases that cite this headnote


[9] Sales Motor vehicles
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Named plaintiff sufficiently alleged that her vehicle was covered by automobile
manufacturer's warranty, for purposes of breach of express warranty claim in putative
class action brought against manufacturer, alleging that panoramic sunroofs installed in
manufacturer's vehicles spontaneously exploded, where plaintiff claimed that her vehicle
was within scope of manufacturer's new vehicle warranty at time sunroof shattered and
at time of its repair.


10 Cases that cite this headnote


[10] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Purchaser of used vehicle through third-party reseller was not a retail buyer from a
retail seller of a new consumer good, and thus purchaser failed to state claim against
automobile manufacturer for breach of implied warranty in violation of California's Song–
Beverly Consumer Warranty Act; Act did not create any obligation on behalf of original
manufacturer with respect to used goods. Cal. Civ. Code §§ 1792, 1795.5.


15 Cases that cite this headnote


[11] Sales Buyer and Parties Related Thereto;  Horizontal Privity
Automobile purchaser sufficiently stated claim for violation of implied warranty of
merchantability against automobile manufacturer under New York law, in putative class
action alleging that panoramic sunroofs installed in manufacturer's vehicles spontaneously
exploded; although manufacturer was not in contractual privity with purchaser, purchaser
plausibly alleged that the was intended third-party beneficiary of contracts between
manufacturer and its dealers, and that manufacturer's warranty agreements provided no
rights to its dealers, but instead were designed and intended to benefit purchasers. N.Y.
Uniform Commercial Code § 2-314.


7 Cases that cite this headnote


[12] Contracts Agreement for Benefit of Third Person
Under New York law, a party asserting rights as a third-party beneficiary must establish (1)
the existence of a valid and binding contract between other parties, (2) that the contract was
intended for his benefit and (3) that the benefit to him is sufficiently immediate, rather than
incidental, to indicate the assumption by the contracting parties of a duty to compensate
him if the benefit is lost.


3 Cases that cite this headnote
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[13] Antitrust and Trade Regulation Sale
Automobile purchasers' allegations were sufficient to state a claim against automobile
manufacturer for fraudulent business practices under California's Unfair Competition
Law (UCL), in products liability action alleging that panoramic sunroofs installed in
manufacturer's vehicles automatically exploded; purchasers alleged that manufacturer
represented that its vehicles with panoramic sunroofs had characteristics, values, or
benefits which they did not have, and that manufacturer failed to disclose its knowledge
of defects in its vehicles with panoramic sunroofs which caused them to spontaneously
shatter. Cal. Bus. & Prof. Code § 17200; Cal. Civ. Code § 1770.


[14] Antitrust and Trade Regulation In general;  unfairness
California's Unfair Competition Law (UCL) creates three varieties of unfair competition:
practices which are unlawful, unfair, or fraudulent. Cal. Bus. & Prof. Code § 17200.


1 Cases that cite this headnote


[15] Antitrust and Trade Regulation Source of prohibition or obligation;  lawfulness
An “unlawful business practice” under California's Unfair Competition Law (UCL) is
anything that can properly be called a business practice and that at the same time is
forbidden by law. Cal. Bus. & Prof. Code § 17200.


[16] Antitrust and Trade Regulation Fraud;  deceit;  knowledge and intent
To state a claim for a fraudulent business practice under California's Unfair Competition
Law (UCL), which includes claims of deceptive advertisements and misrepresentations,
it is necessary only to show that members of the public are likely to be deceived. Cal. Bus.
& Prof. Code § 17200.


[17] Antitrust and Trade Regulation Omissions and other failures to act in general; 
 disclosure
In alleging a failure to disclose material facts, as required to state claim for fraudulent
business practice under California's Unfair Competition Law (UCL), plaintiff must show
that the defendant had a duty to disclose those facts. Cal. Bus. & Prof. Code § 17200.


2 Cases that cite this headnote
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[18] Antitrust and Trade Regulation Omissions and other failures to act in general; 
 disclosure
A duty to disclose, for purposes of fraudulent business practice claim under California's
Unfair Competition Law (UCL), arises only in certain circumstances, including when a
defendant has exclusive knowledge of material facts not known or reasonably accessible
to the plaintiff, when the defendant actively conceals a material fact from the plaintiff, or
when the defendant makes partial representations that are misleading because some other
material fact has not been disclosed. Cal. Bus. & Prof. Code § 17200.


1 Cases that cite this headnote


[19] Antitrust and Trade Regulation Representations, assertions, and descriptions in
general
A misrepresentation is material, for purposes of fraudulent business practice claim under
California's Unfair Competition Law (UCL), if a reasonable man would attach importance
to its existence or nonexistence in determining his choice of action. Cal. Bus. & Prof. Code
§ 17200.


[20] Antitrust and Trade Regulation In general;  unfairness
Under balancing test to determine whether a business practice is unfair within the meaning
of California's Unfair Competition Law (UCL), court must weigh the practice's impact on
its alleged victim, balanced against the reasons, justifications, and motives of the alleged
wrongdoer; court must weigh the utility of the defendant's conduct against the gravity of
the harm to the alleged victim. Cal. Bus. & Prof. Code § 17200.


[21] Antitrust and Trade Regulation Sale
Automobile purchaser's allegations were sufficient to state claims against automobile
manufacturer for deceptive business practices and false advertising under New York law,
in products liability action alleging that panoramic sunroofs installed in manufacturer's
vehicles automatically exploded; purchaser alleged that manufacturer withheld material
information regarding panoramic sunroof defect, that, in researching automobiles, she
did not encounter any information that panoramic sunroof could have been dangerous,
or observe any warnings about potential for manufacturer's sunroofs to spontaneously
explode, and that she would not have purchased manufacturer's automobile but for
manufacturer's false advertising. N.Y. General Business Law §§ 349, 350.
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[22] Antitrust and Trade Regulation Nature and Elements
In order to state a claim under New York statute prohibiting deceptive business practices,
a plaintiff must allege (1) consumer-oriented conduct that is (2) materially misleading and
that (3) plaintiff suffered injury as a result of the allegedly deceptive act or practice. N.Y.
General Business Law § 349.


1 Cases that cite this headnote


[23] Antitrust and Trade Regulation Particular cases
Antitrust and Trade Regulation Particular cases
Purchasers sufficiently demonstrated threat of irreparable harm, so as to support finding
that they were entitled to equitable relief in class action alleging that panoramic sunroofs
installed in automobile manufacturer's vehicles automatically exploded, where purchasers
alleged that the repairs or replacements of their panoramic sunroofs did not address the
alleged defect, and carried the same risk of shattering, and that they remained in fear of
driving their vehicles because of the risk of repeat shattering.


Attorneys and Law Firms


*1171  Crystal Gayle Foley, Simmons Hanly Conroy LLC, El Segundo, CA, Mitchell M. Breit,
Paul J. Hanly, Jr., Simmons Hanly Conroy LLC, New York, NY, Adam A. Edwards, Pro Hac Vice,
Gregory F. Coleman, Lisa A. White, Pro Hac Vice, Mark E. Silvey, Pro Hac Vice, Greg Coleman
Law PC, Knoxville, TN, for Plaintiffs.


Amir M. Nassihi, Andrew L. Chang, Shook Hardy & Bacon L.L.P., San Francisco, CA, Mr.
William Roth Sampson, Pro Hac Vice, Shook, Hardy and Bacon LLP, Kansas City, MO, for
Defendant.


ORDER GRANTING IN PART AND DENYING IN PART MOTION TO DISMISS


William H. Orrick, United States District Judge
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INTRODUCTION


Plaintiffs allege that the panoramic sunroofs installed in the Nissan vehicles they purchased
spontaneously explode and that Nissan refuses to repair, replace, or otherwise compensate
plaintiffs with respect to these explosions. They assert a host of claims on behalf of themselves
and a California, New York, and nationwide class against defendant Nissan North America,
Inc. (Nissan), which now moves to dismiss all claims. 1  Although plaintiffs do not have *1172
standing to bring a nationwide class and do not plausibly allege an implied warranty claim under
California state law, on all other issues I deny Nissan's motion.


1 Nissan Motor Co., Ltd. has been dismissed pursuant to stipulation. See Dkt. No. 39.


BACKGROUND


Nissan manufactures, markets, and distributes automobiles in the United States. First Amended
Complaint (“FAC”) ¶ 21 [Dkt No. 32]. Since at least 2008, Nissan has offered vehicles with an
optional upgrade of a factory-installed panoramic sunroof. Id. ¶ 23. The vehicles with factory-
installed panoramic sunroofs at issue in this litigation are Rogue, Maxima, Sentra, Pathfinder, and
Altima models from 2008 to the present; Murano models from 2009 to the present; and Juke models
from 2011 to the present (collectively, the “Class Vehicles”). Id. ¶ 22. The panoramic sunroofs are
considered luxury and expensive upgrade options that can cost upwards of one thousand dollars
to purchase or repair. Id. ¶ 61. Plaintiffs allege that various design and manufacturing decisions
have weakened the integrity of the panoramic sunroofs, increasing the probability for the glass to
be compromised and result in catastrophic failure, often “explosively.” Id. ¶¶ 32–33. These design
and manufacturing decisions include using tempered glass, thinner glass, ceramic enamels, and
increased application of pressure during installation. Id. ¶¶ 31–40. Explosions of the panoramic
sunroofs pose various dangers, including cuts from shards of glass, damage to the interior of the
vehicles, and distraction or startling while driving that could result in car accidents. Id. ¶ 63.


At least 105 Nissan vehicle owners have reported to the National Highway Traffic Safety
Administration that their Nissan panoramic sunroofs have shattered. FAC ¶¶ 41–42. These
complaints have been lodged since as early as 2008. Id. ¶48. Plaintiffs allege that Nissan knows
about the complaints of shattering panoramic sunroofs since at least 2013. Id. ¶¶ 44, 49–52.
Nissan conceals and fails to warn consumers about such complaints and the risks associated with
panoramic sunroofs. Id. ¶¶ 69–72.


Plaintiff Sherida Johnson purchased a certified pre-owned 2016 Nissan Maxima with a panoramic
sunroof from CarMax Auto Superstores California, LLC in August 2016. FAC ¶ 85. While she was
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commuting to work in that vehicle, the panoramic sunroof shattered. Id. ¶¶ 90–91. Ms. Johnson
was not physically injured. The vehicle was within the limits of the three-year or 36,000–mile
warranty. Id. ¶¶ 87, 92. However, an employee from a Nissan dealership informed Ms. Johnson
that the panoramic sunroof shattering was not covered under the warranty, and Ms. Johnson
paid some $185 (after reimbursements from her insurance company) to repair it. Id. ¶¶ 98–103.
Similarly, plaintiff Subrina Seenarain purchased a certified pre-owned 2014 Nissan Maxima with
a panoramic sunroof from Nissan of Garden City in Hempstead, Nassau County, New York. Id.
¶ 122. Her panoramic sunroof shattered while she was driving, and she too was told by a Nissan
representative that the damage was not covered by her warranty. Id. ¶¶ 127–31. Ms. Seenarain
paid over $1,000 to repair the damage. Id. ¶ 133.


Plaintiffs now bring several claims individually and on behalf of California, New York, and
nationwide classes, representing purchasers and lessees of Class Vehicles. 2  These claims are for
violation of the Magnuson–Moss Warranty Act (“MMWA”), individually *1173  and on behalf
of the nationwide class; unjust enrichment, individually and on behalf of the nationwide class;
violation of California's Unfair Competition Law (“UCL”), for Ms. Johnson individually and on
behalf of the California class; violation of California's Consumer Legal Remedies Act (“CLRA”),
for Ms. Johnson individually and on behalf of the California class; violation of the Song–Beverly
Consumer Warranty Act, for Ms. Johnson individually and on behalf of the California class;
deceptive acts and practices under New York General Business Law Section 349, for Ms. Seenarain
individually and on behalf of the New York class; breach of express warranty, for Ms. Seenarain
individually and on behalf of the New York class; breach of implied warranty of merchantability,
for Ms. Seenarain individually and on behalf of the New York class; and false advertising under
the New York General Business Law Section 350, for Ms. Seenarain individually and on behalf
of the New York class. 3  Nissan moves to dismiss all of plaintiffs' claims on several grounds.


2 Plaintiffs have indicated that plaintiff Harry Gunsenhouser, the named plaintiff representing
New Jersey, has decided not to pursue his class claims. Opp. at 2 n.1. Thus, I will not consider
Counts Six, Seven, and Eight.


3 At the hearing on this motion, plaintiffs' counsel noted the Hon. Ricardo S. Martinez's
decision in Lohr v. Nissan North America, Inc., No. 2:16–cv–01023, Dkt. No. 31, 2017 WL
1037555 (W.D. Wash. Mar. 17, 2017), involving a putative class in the State of Washington
concerning the exploding panoramic sunroofs. Judge Martinez also denied, for the most part,
Nissan's motion to dismiss. While that decision is consistent with this one, the issues are
sufficiently different that they do not warrant an in depth discussion here.


LEGAL STANDARD
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I. Rule 12(b)(1)
[1]  [2] Under Federal Rule of Procedure 12(b)(1), a district court must dismiss a complaint if it
lacks subject matter jurisdiction to hear the claims alleged in the complaint. Fed. R. Civ. P. 12(b)(1).
“Standing is a threshold matter central to our subject matter jurisdiction.” Bates v. United Parcel
Serv., Inc., 511 F.3d 974, 985 (9th Cir. 2007). Standing addresses the constitutional requirement
that a plaintiff allege a case or controversy, which at an “irreducible minimum,” requires three
elements: “(1) an injury that is (2) fairly traceable to the defendant's allegedly unlawful conduct
and that is (3) likely to be redressed by the requested relief.” Lujan v. Defenders of Wildlife, 504
U.S. 555, 590, 112 S.Ct. 2130, 119 L.Ed.2d 351 (1992).


II. Rule 12(b)(6)
Under Federal Rule of Procedure 12(b)(6), a district court must dismiss a complaint if it fails to
state a claim upon which relief can be granted. To survive a Rule 12(b)(6) motion to dismiss, the
plaintiff must allege “enough facts to state a claim to relief that is plausible on its face.” Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007). A claim is facially
plausible when the plaintiff pleads facts that “allow[ ] the court to draw the reasonable inference
that the defendant is liable for the misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678, 129
S.Ct. 1937, 173 L.Ed.2d 868 (2009) (citation omitted). While courts do not require “heightened
fact pleading of specifics,” a plaintiff must allege facts sufficient to “raise a right to relief above the
speculative level.” Twombly, 550 U.S. at 555, 570, 127 S.Ct. 1955. In deciding whether the plaintiff
has stated a claim upon which relief can be granted, the court accepts the plaintiff's allegations as
true and draws all reasonable inferences in favor of the plaintiff. See Usher v. City of Los Angeles,
828 F.2d 556, 561 (9th Cir. 1987). The court is not required to accept as true “allegations that
are merely conclusory, unwarranted deductions of fact, or *1174  unreasonable inferences.” In re
Gilead Scis. Sec. Litig., 536 F.3d 1049, 1055 (9th Cir. 2008).


[3] Claims sounding in fraud or mistake are subject to the heightened pleading standard of
Federal Rule of Civil Procedure 9(b), which requires that such claims “state with particularity the
circumstances constituting fraud or mistake.” Fed. R. Civ. P. 9(b). This includes CLRA and UCL
claims that are grounded in fraud, as well as those aspects of the claims that may be grounded
in unfairness or unlawfulness. See Kearns v. Ford Motor Co., 567 F.3d 1120, 1125–27 (9th Cir.
2009) (holding that, in a case arising under the UCL alleging both fraud and unfairness, “if the
claim is said to be ‘grounded in fraud’ ... the pleading of that claim as a whole must satisfy the
particularity requirement of Rule 9(b)”). To satisfy this standard, a plaintiff must identify the “who,
what, when, where, and how” of the misconduct charged, as well as an explanation as to why
the statement or omission complained of was false or misleading. Vess v. Ciba–Geigy Corp. USA,
317 F.3d 1097, 1106 (9th Cir. 2003). The allegations “must be specific enough to give defendants
notice of the particular misconduct which is alleged to constitute the fraud charged so that they
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can defend against the charge and not just deny that they have done anything wrong.” Swartz v.
KPMG LLP, 476 F.3d 756, 764 (9th Cir. 2007).


[4] If the court dismisses a complaint, it “should grant leave to amend even if no request to amend
the pleading was made, unless it determines that the pleading could not possibly be cured by the
allegation of other facts.” Lopez v. Smith, 203 F.3d 1122, 1127 (9th Cir. 2000). In making this
determination, the court should consider factors such as “the presence or absence of undue delay,
bad faith, dilatory motive, repeated failure to cure deficiencies by previous amendments, undue
prejudice to the opposing party and futility of the proposed amendment.” See Moore v. Kayport
Package Express, 885 F.2d 531, 538 (9th Cir. 1989).


DISCUSSION


I. Whether Named Plaintiffs Have Standing To Maintain a Nationwide Class Action
[5] The first question I must address is two-fold: whether it is appropriate to evaluate the named
plaintiffs' standing on behalf of the putative nationwide class at the pleadings (rather than at the
class certification) stage, and if so, whether the named plaintiffs have standing to bring state
law claims on behalf of a class that includes citizens of unrepresented states. 4  While the parties
do not dispute that the named plaintiffs have standing to bring their individual claims, Nissan
contends that named plaintiffs may not bring their claims for violation of the MMWA or for unjust
enrichment on behalf of a nationwide class that includes citizens of unrepresented states. Plaintiffs
argue that having established named plaintiffs' standing, it is inappropriate to address class standing
at the pleadings stage. Instead, plaintiffs suggest that this inquiry should be reserved for the class
certification stage.


4 Defendants mistakenly raise this argument under Rule 12(b)(6). Standing is a question of
subject matter jurisdiction, and therefore properly raised under Rule 12(b)(1). See Bates v.
United Parcel Serv., Inc., 511 F.3d 974, 985 (9th Cir. 2007).


Although the Ninth Circuit has yet to address these specific issues, Nissan cites the decision in
Mazza v. American Honda Motor Co. in support of its argument. In Mazza, a putative class brought
suit *1175  against Honda for various violations of California state laws. 666 F.3d 581, 587 (9th
Cir. 2012). While Honda was headquartered in California and made the alleged misrepresentations
in California, the transaction that caused the alleged injury (i.e., the lease or purchase of a Honda
automobile) occurred in other states for the majority of class members. Id. at 590. The Ninth Circuit
reversed the district court's certification of a national class after concluding that, under California's
choice of law rules, “each class member's consumer protection claim should be governed by the
consumer protection laws of the jurisdiction in which the transaction took place.” Id. at 594.
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Following Mazza, I have agreed with my colleagues in this district that “[i]n analogous cases,
Mazza is not only relevant but controlling, even at the pleading stage.” Cover v. Windsor Surry Co.,
No. 14-cv-05262-WHO, 2016 WL 520991, at *5 (N.D. Cal. Feb. 10, 2016). Accordingly, in Cover,
I conducted the choice of law analysis at the pleadings stage rather than the class certification
stage, and concluded that named plaintiff in that case could not assert state law claims under state
laws he did not represent. Id. at *5–8.


There is no hard and fast rule to apply. The Hon. Edward S. Chen has noted that “[m]any courts
—including a number of courts in this District—have refused to defer consideration of these
issues, treating [standing] as a threshold matter that should be addressed at the pleading stage.”
In re Carrier IQ, Inc., 78 F.Supp.3d 1051, 1069 (N.D. Cal. 2015) (citing cases). He also said that
the Supreme Court has expressly recognized, in certain contexts, that courts may address class
certification prior to resolving standing questions. In re Carrier IQ, Inc., 78 F.Supp.3d at 1071
(citing Ortiz v. Fibreboard Corp., 527 U.S. 815, 119 S.Ct. 2295, 144 L.Ed.2d 715 (1999); Amchem
Prods., Inc. v. Windsor, 521 U.S. 591, 117 S.Ct. 2231, 138 L.Ed.2d 689 (1997)). He concluded,
correctly in my judgment, that district courts “ha[ve] the discretion to defer questions of standing
until after class certification,” but may nonetheless “opt[ ], as a matter of case management,” to
address standing in advance of class certification. In re Carrier IQ, Inc., 78 F.Supp.3d at 1074.


I join the several other judges in this circuit who have addressed the question and opt here to require
that plaintiffs present named class representatives who possess individual standing to assert each
state law's claims against Nissan. See In re Carrier IQ, Inc., 78 F.Supp.3d at 1075 (finding that
named plaintiffs did not have standing to assert claims from states in which they did not reside
or make a relevant purchase); Mollicone v. Universal Handicraft, Inc., No. 2:16-cv-07322, 2017
WL 440257, at *9–10 (C.D. Cal. Jan. 30, 2017) (dismissing claims based on laws of states other
than those represented by named plaintiffs); Morales v. Unilever U.S., Inc., No. 2:13-2213, 2014
WL 1389613, at *6 (E.D. Cal. Apr. 9, 2014) (same). In this case, plaintiffs have two named class
representatives in two states purporting to represent a nationwide class, creating the significant
burden of nationwide discovery. See In re Carrier IQ, Inc., 78 F.Supp.3d at 1074 (“The Court
has reservations of subjecting the [defendant] to the expense and burden of nationwide discovery
without Plaintiffs first securing actual plaintiffs who clearly have standing and are willing and
able to assert claims under these state laws.”); see also In re Wellbutrin XL Antitrust Litig., 260
F.R.D. 143, 155 (E.D. Pa. 2009) (adjudicating class-oriented standing questions at the pleading
stage, explaining that it declined to “indulge in the prolonged and expensive implications of the
plaintiffs' position only *1176  to be faced with the same problem months down the road”).


For these reasons, I agree with Nissan that named plaintiffs do not have standing to maintain a
nationwide class action. Given that plaintiffs have expressed a willingness to identify additional
named plaintiffs to adequately represent class members in other states (they allege that the NHTSA
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complaints include consumers in 34 separate states), I grant them leave to do so and to amend the
pleadings accordingly.


II. Whether Plaintiffs Sufficiently Allege a Claim for Express Warranty
The next issue is whether plaintiffs have sufficiently pled a claim for express warranty generally,
as well as with respect to named plaintiff Subrina Seenarain. Nissan argues that plaintiffs' express
warranty claims must be dismissed because its express warranty does not cover design defects.
Plaintiffs claim that it does, but also contend that they allege both manufacturing and design
defects. Nissan also contends that Ms. Seenarain's claim must be dismissed for the independent
reason that she has not sufficiently alleged that her vehicle is covered by Nissan's warranty. I will
first address the scope of the express warranty, then address the sufficiency of plaintiffs' allegations.


A. Whether Nissan's Express Warranty Covers Design Defects
[6]  [7] Nissan contends that its express warranty, which covers “any repairs needed to correct
defects in materials or workmanship,” does not cover design defects, necessitating dismissal of
plaintiffs' claim. See Nissan's Request for Judicial Notice Ex. 1 (“Nissan Warranty”), at 6 [Dkt.
No. 36–1]. 5  Plaintiffs contend that it does, citing cases that have found otherwise.


5 Nissan requests judicial notice of the 2014 Nissan Warranty Information Booklet and
plaintiffs do not oppose this request or dispute the document's authenticity. Because
plaintiffs' allegations explicitly refer to and rely on Nissan's express warranty and its terms,
see, e.g., FAC ¶ 74, I GRANT Nissan's request for judicial notice. See Lee v. City of Los
Angeles, 250 F.3d 668, 688 (9th Cir. 2001), overruled on other grounds by Galbraith v.
Cty. of Santa Clara, 307 F.3d 1119 (9th Cir. 2002); Quinto v. JP Morgan Chase Bank, No.
CV-10-5845-JF, 2011 WL 809314, at *2 (N.D. Cal. Mar. 2, 2011).


Plaintiffs are mistaken on the law. Plaintiffs' own case citations recognize that “[a]n express
warranty covering ‘materials and workmanship’ does not include design defects.” Horvath v. LG
Elecs. Mobilecomm U.S.A., Inc., No. 3:11-CV-01576, 2012 WL 2861160, at *5 (S.D. Cal. Feb.
13, 2012). Indeed, courts in this district and circuit have repeatedly held that warranties covering
“materials or workmanship” do not cover design defects. See, e.g., In re Toyota Motor Corp.
Unintended Acceleration Mktg., Sales Practices, and Prods. Liab. Litig., 754 F.Supp.2d 1145,
1180–81 (C.D. Cal. 2010); Davidson v. Apple, Inc., No. 16-CV-04942-LHK, 2017 WL 976048,
at *11–12 (N.D. Cal. Mar. 14, 2017); Gertz v. Toyota Motor Corp., No. CV 10-1089, 2011 WL
3681647 (C.D. Cal. Aug. 22, 2011), aff'd sub nom Troup v. Toyota Motor Corp., 545 Fed.Appx.
668 (9th Cir. 2013).


Plaintiffs' remaining citations do not establish otherwise. In re Saturn L–Series Timing Chain
Prods. Liab. Litig., MDL No. 1920, 2008 WL 4866604 (D. Neb. Nov. 7, 2008), arose under Indiana
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law, not California, and the Eighth Circuit's more recent interpretation of Indiana products liability
law casts doubt on its validity. See Bruce Martin Constr., Inc. v. CTB, Inc., 735 F.3d 750, 753–54
(8th Cir. 2013). Tzung v. State Farm Fire and Casualty Co., 873 F.2d 1338 (9th Cir. 1989), arose in
*1177  the context of a homeowner's insurance policy using the phrase “faulty workmanship,” not
in the context of products liability. Instead, as discussed, courts in this circuit have consistently held
that the phrase “materials and workmanship” does not cover design defects in the products liability
context. And in Daniel v. Ford Motor Co., the Ninth Circuit recognized the many district courts
that have held that the “ ‘materials and workmanship’ language” generally “excludes guarantees
against design defects.” 806 F.3d 1217, 1224 (9th Cir. 2015). Because Ford's warranty went on
to explicitly reference “defects that are introduced during the ‘design’ process,” the Ninth Circuit
concluded that the warranty was ambiguous and could reasonably be interpreted to cover both
manufacturing and design defects. Id. at 1224–25. Nissan's warranty contains no such ambiguity; it
does not reference design defects. Because its plain language is clear and unambiguous, I conclude
that its warranty does not cover design defects.


B. Whether Plaintiff Sufficiently Alleges A Manufacturing Defect
[8] Plaintiffs' claim may nonetheless survive if they plead a separate defect in manufacturing.
Under California law, “[a] defect in the manufacture of a product exists if the product differs from
the manufacturer's intended result or if the product differs from apparently identical products from
the same manufacturer.” Cal. Jury Instr. (BAJI) No. 9.00.3. “For example, when a product comes
off the assembly line in a substandard condition it has incurred a manufacturing defect.” Barker v.
Lull Eng'g Co., 20 Cal.3d 413, 429, 143 Cal.Rptr. 225, 573 P.2d 443 (1978). The classic example
is “the one soda bottle in ten thousand that explodes without explanation.” Id. at 428, 143 Cal.Rptr.
225, 573 P.2d 443 (citing Escola v. Coca Cola Bottling Co., 24 Cal.2d 453, 150 P.2d 436 (1944)).
On the other hand, a product is defective in design “if it fails to perform as safely as an ordinary
consumer would expect when used in an intended or reasonably foreseeable manner,” or “if there
is a risk of danger inherent in the design which outweighs the benefits of that design.” BAJI No.
9.00.5. Unlike a manufacturing defect, a design defect “cannot be identified simply by comparing
the injury-producing product with the manufacturer's plans or with other units of the same product
line, since by definition the plans and all such units will reflect the same design.” Barker, 20 Cal.3d
at 429, 143 Cal.Rptr. 225, 573 P.2d 443.


Defendants argue that plaintiffs' allegations establish a design defect, because plaintiffs take issue
with the use of all panoramic sunroofs in Nissan vehicles, all of which include the use of thinner
glass and ceramic enamels. Plaintiffs contend that they sufficiently allege a manufacturing defect
because they suggest that it is through the tempering process that the glass may be compromised.
See, e.g., id. ¶ 32 (“If the compressive layer is compromised, however, the entire piece of glass
fails catastrophically, and often explosively.”); ¶ 33 (“Thinner glass, however, is very difficult to
temper properly ....”). Nissan does not dispute that the express warranty and its glass breakage
provision cover manufacturing defects.
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Plaintiffs' allegations do suggest that the defect is present in all relevant models. See, e.g., FAC ¶ 40
(“In the Nissan models at issue, the compromised tempered glass cannot withstand the pressures
and flexing that the sunroof frame and vehicle demand, even when the vehicle and sunroof are
brand new.”). However, for pleading purposes, I find that their allegations are also sufficient to
establish a manufacturing defect. While plaintiffs may not have alleged that the *1178  specific
vehicles differ from identical ones from Nissan, plaintiffs have plausibly alleged that these vehicles
differ from the product the manufacturer intended to sell; Nissan could not have intended for
the panoramic sunroofs to explode. The numerous examples of exploding sunroofs in the First
Amended Complaint suggest that these vehicles “c[ame] off the assembly line in a substandard
condition.” Barker, 20 Cal.3d at 429, 143 Cal.Rptr. 225, 573 P.2d 443. This could be due to a
defect in manufacturing rather than a design defect. See In re Toyota Motor Corp. Unintended
Acceleration Mktg., Sales Practices, and Prods. Liab. Litig., 754 F.Supp.2d at 1181 (“[T]o the
extent that Plaintiffs' breach of express warranty claim is based on allegations other than design
defects, they are not barred as beyond the scope of the warranty on ‘materials and workmanship.’
”). Discovery may show that this defect is one in design, and Nissan is welcome to revisit the issue
later in the proceedings. For now, plaintiffs' allegations are sufficient to establish their right to
discovery to investigate the potential causes. I DENY Nissan's motion to dismiss plaintiffs' express
warranty claim insofar as plaintiffs proceed on a manufacturing defect theory.


C. Whether Ms. Seenarain Has Sufficiently Pleaded That Her Vehicle Is Covered by
Nissan's Warranty


[9] Nissan moves to dismiss Ms. Seenarain's express warranty claim for the independent reason
that plaintiffs do not allege the original date of purchase nor the mileage of her vehicle, and thus
fail to show that it is within the terms of the three-year or 36,000–mile warranty. Plaintiffs argue
that their allegation that “[h]er vehicle was within the scope of the Nissan new vehicle warranty
at the time the sunroof shattered and at the time of repair,” FAC ¶ 135, is sufficient. Because the
original date of purchase and the vehicle's mileage are questions of fact, and not legal conclusions,
plaintiffs' allegation that her vehicle was within the scope of the warranty will be accepted as
true, and is sufficient at this stage of the proceedings. I DENY Nissan's motion to dismiss Ms.
Seenarain's express warranty claim.


III. Whether Plaintiffs Sufficiently Allege Breach of Implied Warranty Claims
Nissan next moves to dismiss Ms. Johnson and Ms. Seenarain's implied warranty claims under the
Song–Beverly Consumer Act in California and New York's Uniform Commercial Code Section
2–314, respectively. The law in each state is different; Ms. Johnson's claim cannot proceed, but
Ms. Seenarain's can.
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A. Ms. Johnson's Implied Warranty Claim
[10] The Song–Beverly Consumer Act provides that “every sale of consumer goods that are sold
at retail in this state shall be accompanied by the manufacturer's and the retail seller's implied
warranty that the goods are merchantable.” Cal. Civ. Code § 1792. “Consumer goods” are defined
by the act to govern “new” products. Cal. Civ. Code § 1791(a). Section 1795.5, however, extends
the Act to used goods, and provides that “[i]t shall be the obligation of the distributor or retail
seller making express warranties with respect to used consumer goods (and not the original
manufacturer, distributor, or retail seller making express warranties with respect to such goods
when new) to maintain sufficient service and repair facilities within this state to carry out the
terms of such express warranties.” Cal. Civ. Code § 1795.5(a). It further states that “[t]he duration
of the implied warranty of merchantability and where present the implied *1179  warranty of
fitness with respect to used consumer goods sold in this state, where the sale is accompanied by an
express warranty, shall be coextensive in duration with an express warranty which accompanies
the consumer goods ....” Cal. Civ. Code § 1795.5(c).


Ms. Johnson purchased her car through CarMax, a third-party reseller. “The Act treats new
motor vehicles somewhat differently from used motor vehicles.” Dagher v. Ford Motor Co., 238
Cal.App.4th 905, 921, 190 Cal.Rptr.3d 261 (2015). Indeed, the only section of the act that applies
to used goods is Section 1795.5, which is titled “Used goods; obligation of distributor or retail
seller; maintenance of service and repair facilities; duration of warranties.” Cal. Civ. Code § 1795.5
(emphasis added). The plain language of the section clearly only creates obligations on behalf of
“the distributor or retail seller making express warranties with respect to used consumer goods
(and not the original manufacturer ...).” Cal. Civ. Code § 1795.5(a) (emphasis added).


In Dagher, plaintiff purchased a used car from a private party and subsequently brought suit
against Ford Motor Co. under the Act, alleging that Ford had breached its express warranty.
238 Cal.App.4th at 910–11, 190 Cal.Rptr.3d 261. The court found that “even though its written
warranty had not yet expired,” plaintiff had no recourse under the Act against Ford because the
Act “restrict[s] the types of sellers and goods, as well as buyers, that qualify for its protection.”
Id. at 926, 190 Cal.Rptr.3d 261. Ms. Johnson similarly purchased a used car from a third-party,
CarMax. While CarMax may have extended express and implied warranties to her, the Act only
creates obligations on behalf of CarMax, not on behalf of Nissan.


Plaintiffs cite cases that are inapposite. In Mui Ho v. Toyota Motor Corp., 931 F.Supp.2d 987 (N.D.
Cal. 2013), the court did not recognize a claim against the manufacturer for used goods because
it did not reach the question. Instead, it dismissed plaintiff's claim because she did not allege that
the purchase fell within Song–Beverly's time limits, or that she had purchased her vehicle from a
“distributor or retail seller” as required by the Act. Id. at 993. Similarly, Malone v. CarMax Auto
Superstores California, LLC, No. CV14-08978, 2015 WL 3889157 (C.D. Cal. June 23, 2015) did
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not reach the question of whether purchasers may bring suit against the manufacturer for used
goods because the defendant in that case was CarMax, a retail seller. Id. at *1–2.


Because the Song–Beverly Act does not create any obligation on behalf of Nissan, the original
car manufacturer, with respect to used goods, I GRANT Nissan's motion to dismiss Ms. Johnson's
implied warranty claim (Count Five) under the Beverly–Song Act. While leave to amend Ms.
Johnson's implied warranty claim would be futile, should plaintiffs identify a different class
representative who is able to establish a claim under the Song–Beverly Act, plaintiffs are granted
leave to amend their pleadings accordingly.


B. Ms. Seenarain's Implied Warranty Claim
[11] New York's Uniform Commercial Code Section 2–314 creates an implied warranty of
merchantability “in a contract for [the] sale [of goods] if the seller is a merchant with respect to
goods of that kind.” N.Y. U.C.C. § 2–314(1). As in California, unless plaintiff alleges personal
injuries, parties need to be in privity for a claim of implied warranty of merchantability to arise.
See Arthur Glick Leasing, Inc. v. William J. Petzold, Inc., 51 A.D.3d 1114, 858 N.Y.S.2d 405,
408 (2008) (“[N]o privity of contract” between parties “render[s] *1180  any claim of breach of
implied warranties ineffective as a matter of law.”) (internal citation omitted); see also Wade v.
Tiffin Motorhomes, Inc., 686 F.Supp.2d 174, 191 (N.D.N.Y. 2009) (“[T]he general rule is that,
absent privity of contract, a purchaser cannot recover mere economic loss against a manufacturer
under a theory of breach of implied warranty.”) (internal quotation marks omitted).


[12] However, Ms. Seenarian may overcome a lack of privity by alleging that she is an intended
third-party beneficiary of the contracts between Nissan and its dealers. Under New York law, a
party asserting rights as a third-party beneficiary must establish “(1) the existence of a valid and
binding contract between other parties, (2) that the contract was intended for his benefit and (3)
that the benefit to him is sufficiently immediate, rather than incidental, to indicate the assumption
by the contracting parties of a duty to compensate him if the benefit is lost.” State of Cal. Pub.
Employees' Ret. Syst. v. Shearman & Sterling, 95 N.Y.2d 427, 718 N.Y.S.2d 256, 741 N.E.2d 101,
104 (2000). Federal courts applying New York law have recognized that purchasers of products
from dealers or distributors may bring claims for breach of implied warranty against manufacturers
as third-party beneficiaries. See, e.g., Praxair, Inc. v. Gen. Insulation Co., 611 F.Supp.2d 318, 330–
31 (W.D.N.Y. 2009).


Nissan contends that Ms. Seenarain was not in privity with Nissan (only with the Nissan dealership
from which she purchased her vehicle), nor is she an intended third-party beneficiary of contracts
between Nissan and its dealers. Ms. Seenarain claims that she was in actual or constructive privity
with Nissan by virtue of Nissan's express warranty, or through Nissan's post-purchase actions. Ms.
Seenarain also argues that she is an intended third-party beneficiary of contracts between Nissan
and its dealers and that certain courts applying New York law have similarly found.
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I agree with Nissan that it is not in contractual privity with Ms. Seenarain. Plaintiffs cite no case
law establishing that the extension of an express warranty to purchasers of a vehicle creates privity
directly between an auto manufacturer and the purchaser. Nor does Ms. Seenarain establish that
her post-purchase actions give rise to privity. Plaintiffs cite a single case from a Small Claims
Court in New York for that proposition. See Falker v. Chrysler Corp., 119 Misc.2d 375, 360, 463
N.Y.S.2d 357 (Civ. Ct. N.Y. Cty. 1983) (“[T]he post purchase actions by defendant[ ] gave rise
to a contractual privity relationship with plaintiff, which overcame any original purchase gap in
privity.”) (internal quotation marks omitted). But like the court in Kolle v. Mainship Corp., I find
Falker unpersuasive, as well as “inconsistent with the weight of the law in New York.” Kolle
v. Mainship Corp., No. 04CV711, 2006 WL 1085067, at *5–6 (E.D.N.Y. Apr. 20, 2006) (“As
Falker is not binding on this Court and also is devoid of any authority in support of its conclusion
that privity was created by the post-purchase issuance of warranty materials, this Court declines
to follow its holding.”). Because Ms. Seenarain purchased her vehicle from a dealer, she cannot
establish that she is in privity with Nissan.


Ms. Seenarain's implied warranty claim nonetheless survives because she plausibly alleges that she
is an intended third-party beneficiary of the contracts between Nissan and its dealers. She pleads
that “Nissan's authorized dealers, franchisees, representatives, and agents were not intended to be
the ultimate consumers of the Class Vehicles and have no rights under the warranty agreements
provided with the *1181  Class Vehicles. The warranty agreements were designed for and intended
to benefit only the ultimate purchasers and lessees of the Class Vehicles, i.e., Plaintiffs and the
New York Class Members.” FAC ¶ 282(a). She further pleads, “Plaintiff and the New York
Class Members are intended third-party beneficiaries of contracts between Nissan and its dealers,
franchisees, representatives, and agents.” FAC ¶ 282(b). These allegations, which concern the
existence of a contract as well as a sufficiently immediate benefit intended for Ms. Seenarain, are
sufficient to establish that Ms. Seenarain is an intended third-party beneficiary under Praxair. See
Praxair, 611 F.Supp.2d at 330–31 (finding that allegations that the manufacturer and seller had
“entered into a contract consisting of a distribution agreement to which [plaintiff] was a third-party
beneficiary” was sufficient to state a claim for breach of implied warranty).


Nissan cited Marshall v. Hyundai Motor America, 51 F.Supp.3d 451 (S.D.N.Y. 2014) and Catalano
v. BMW of N. Am., LLC, 167 F.Supp.3d 540 (S.D.N.Y. 2016) to argue that Ms. Seenarain is not
a third party beneficiary under these circumstances, but those cases are not inconsistent with
my determination here. In Marshall, the plaintiffs' allegations made no reference to any relevant
contract, nor to any facts “from which the Court could infer that the contracts were intended to
benefit Plaintiff.” 51 F.Supp.3d 451, 469 (S.D.N.Y. 2014). In contrast, Ms. Seenarain references
specific “warranty agreements” that “were designed for and intended to benefit only the ultimate
purchasers and lessees of the Class Vehicles.” FAC ¶ 282(a).
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In Catalano, plaintiff asserted “that he and the other class members were ‘intended third-party
beneficiaries of the contracts for sale of the Class Vehicles from Defendants to the dealerships
who ultimately sold the Class Vehicles to Plaintiff and Class members' and that defendants knew
that consumers were the ‘end-users of the Class Vehicles.” Catalano v. BMW of N. Am., LLC, 167
F.Supp.3d 540, 557 (S.D.N.Y. 2016). But the plaintiff “present[ed] no allegations, other than naked
assertions,” giving rise to such a conclusion. Id. In contrast, Ms. Seenarain alleges not only that
Nissan's dealers “were not intended to be the ultimate consumers of the Class Vehicles,” but also
that they “have no rights under the warranty agreements provided with the Class Vehicles.” FAC ¶
282(a). She further alleges that the agreements were instead “designed for and intended to benefit
only the ultimate purchasers and lessees of the Class Vehicles.” Id. As opposed to the allegations
in Catalano, Ms. Seenarain's allegations focus on the content of the warranty agreements, and not
their legal effect. While she does not cite specific provisions from the alleged contracts between
Nissan and its dealers, it would be inappropriate to impose such a duty at the pleadings stage, prior
to the benefit of discovery.


Although Ms. Seenarain's allegations are similar to those in Dixon v. Ford Motor Co., No. 14-
CV-6135, 2015 WL 6437612, at *6 (E.D.N.Y. Sept. 30, 2015), which supports Nissan's argument, I
disagree with that court's conclusion that such allegations are insufficient to state a claim. In Dixon,
plaintiff alleged “that plaintiff was the intended beneficiary of ‘Ford's written warranties and its
contractual relationships with Ford dealerships’ and that ‘Ford's express warranties were designed
for and intended to benefit the consumers only.’ ” 2015 WL 6437612, at *7. Because plaintiff
“d[id] not cite any contractual provisions in the alleged contracts” indicating that plaintiff was a
third-party beneficiary, the court held that plaintiff's allegations were insufficient under Praxair. Id.
Praixar, *1182  however, did not create any such obligation to cite specific contractual provisions,
nor should plaintiffs have to do so at the pleadings stage, prior to discovery. Ms. Seenarain's
allegations that the warranty agreements provide no rights to Nissan's dealers, but instead are
designed and intended to benefit purchasers of Nissan vehicles, is facially plausible and sufficient
to state a claim under Iqbal.


For these reasons, I DENY Nissan's motion to dismiss Ms. Seenarain's claim for breach of implied
warranty.


IV. Whether Plaintiffs Sufficiently Allege Consumer Fraud Claims
Nissan also takes issue with plaintiffs' consumer fraud claims, which arise under California's
Unfair Competition Law (“UCL”), Cal. Bus. & Prof. Code § 17200 et seq., California's Consumers
Legal Remedies Act (“CLRA”), Cal. Civ. Code § 1750 et seq., New York's General Business
Laws, Sections 349 (deceptive acts and practices) and 350 (false advertising). I will address the
sufficiency of the allegations of each claim.
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A. California's Unfair Competition Law
[13]  [14]  [15] California's UCL defines “unfair” competition” as “any unlawful, unfair or
fraudulent business act or practice and unfair, deceptive, untrue or misleading advertising ....”
Cal. Bus. & Prof. Code § 17200. The UCL thus creates “three varieties of unfair competition:
practices which are unlawful, unfair or fraudulent.” In re Tobacco II Cases, 46 Cal.4th 298, 311,
93 Cal.Rptr.3d 559, 207 P.3d 20 (2009). An “unlawful” business practice is “anything that can
properly be called a business practice and that at the same time is forbidden by law.” Morgan v.
AT & T Wireless Servs., Inc., 177 Cal.App.4th 1235, 1254, 99 Cal.Rptr.3d 768 (2009).


[16]  [17]  [18]  [19] To state a claim for a fraudulent business practice, which includes “claims
of deceptive advertisements and misrepresentations,” “it is necessary only to show that members
of the public are likely to be deceived.” Id. at 312, 93 Cal.Rptr.3d 559, 207 P.3d 20 (internal
quotation marks and citations omitted). In alleging a failure to disclose material facts, however,
plaintiff must show that the defendant had a duty to disclose those facts. Berryman v. Merit Prop.
Mgmt., Inc., 152 Cal.App.4th 1544, 1556–57, 62 Cal.Rptr.3d 177 (2007). A duty to disclose arises
only in certain circumstances, including when a defendant “ha[s] exclusive knowledge of material
facts not known or reasonably accessible to the plaintiff,” “when the defendant actively conceals
a material fact from the plaintiff,” or “when the defendant makes partial representations that are
misleading because some other material fact has not been disclosed.” Collins v. eMachines, Inc.,
202 Cal.App.4th 249, 255, 134 Cal.Rptr.3d 588 (2011). A misrepresentation is material “if a
reasonable man would attach importance to its existence or nonexistence in determining his choice
of action ....” Kwikset Corp. v. Super. Ct., 51 Cal.4th 310, 332, 120 Cal.Rptr.3d 741, 246 P.3d 877
(2011).


[20] While California courts are split on the proper definition of “unfair” in the consumer action
context, the Ninth Circuit has applied both the California Supreme Court's Cel–Tech test, requiring
that unfairness be tied to a “legislatively declared” policy, as well as the balancing test under South
Bay. See Lozano v. AT & T Wireless Servs., Inc., 504 F.3d 718, 736 (9th Cir. 2007). Under South
Bay's balancing test, a court must weigh the practice's “impact on its alleged victim, balanced
against the reasons, justifications and motives of the alleged wrongdoer. In brief, the court must
weigh the utility of the *1183  defendant's conduct against the gravity of the harm to the alleged
victim.” South Bay Chevrolet v. Gen. Motors Acceptance Corp., 72 Cal.App.4th 861, 886, 85
Cal.Rptr.2d 301 (1999).


Ms. Johnson alleges that Nissan violated all three prongs of the UCL. Because this includes the
fraud prong, all of these allegations are subject to Rule 9(b)'s heightened pleading requirement. See
Kearns v. Ford Motor Co., 567 F.3d 1120, 1125–27 (9th Cir. 2009) (holding that, in a case arising
under the UCL alleging both fraud and unfairness, “if the claim is said to be ‘grounded in fraud’ ...
the pleading of that claim as a whole must satisfy the particularity requirement of Rule 9(b)”).
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With respect to the unlawfulness prong of the UCL, Ms. Johnson alleges that the predicate for
her claim is Nissan's violation of the CLRA. See Klein v. Chevron U.S.A., Inc., 202 Cal.App.4th
1342, 1383, 137 Cal.Rptr.3d 293 (2012) (“[A] violation of the CLRA ... may form the predicate
‘unlawful act’ for the purposes of a UCL claim.”). The CLRA proscribes several “unfair methods
of competition and unfair or deceptive acts or practices by any person in a transaction,” including
“[r]epresenting that goods ... have ... characteristics ... that they do not have,” “[r]epresenting that
goods ... are of a particular standard, quality, or grade, ... if they are of another,” or “[a]dvertising
goods or services with intent not to sell them as advertised.” Cal. Civ. Code § 1770. These practices
“include the concealment or suppression of material facts.” Collins, 202 Cal.App.4th at 255, 134
Cal.Rptr.3d 588. As under the UCL's fraudulent business practices prong, the defendant must
have a duty to disclose the material facts at issue. See Smith v. Ford Motor Co., 749 F.Supp.2d
980, 987 (N.D. Cal. 2010); Klein, 202 Cal.App.4th at 1382, 137 Cal.Rptr.3d 293 (“The standard
for determining whether a representation is ‘fraudulent’ under the UCL applies equally to claims
arising under the CLRA.”).


Ms. Johnson alleges that Nissan violated the CLRA through various affirmative
misrepresentations, including that “Nissan represents that its vehicles with panoramic sunroofs
had characteristics, values, or benefits which they do not have,” and that “Nissan advertises its
goods with intent not to sell them as advertised.” FAC ¶ 187(a)–(e). Ms. Johnson further alleges
that Nissan “failed to disclose its knowledge of its panoramic sunroof defect and further failed to
disclose the attendant risks associated with that defect at the point of sale or otherwise.” FAC ¶ 188.


The First Amended Complaint does not identify any specific affirmative misrepresentation
or misleading advertisement on behalf of Nissan with sufficient particularity to survive Rule
9(b)'s heightened pleading requirements. Plaintiffs argue that they have sufficiently pleaded a
“nondisclosure case” predicated on “omissions or failure to act.” Opp. at 20. Nissan contends that
Ms. Johnson cannot establish a concealment or omission claim against Nissan because she cannot
allege a transaction with Nissan when she purchased her vehicle from CarMax. Nissan also claims
that plaintiffs cannot establish any duty to disclose on behalf of Nissan.


Contrary to Nissan's assertion, the CLRA does not require a direct transaction between plaintiffs
and defendants. See Cal. Civ. Code § 1780(a) (“Any consumer who suffers any damage as a result
of the use or employment by any person of a method, act, or practice declared to be unlawful by
Section 1770 may bring an action against that person ....”); see also McAdams v. Monier, Inc., 182
Cal.App.4th 174, 186, 105 Cal.Rptr.3d 704 (2010) (“We also pause here to note that a cause of
action under the CLRA may be established *1184  independent of any contractual relationship
between the parties.”); Chamberlan v. Ford Motor Co., 369 F.Supp.2d 1138, 1144 (N.D. Cal. 2005)
(“Plaintiffs who purchased used cars have standing to bring CLRA claims, despite the fact that
they never entered into a transaction directly with Defendant.”). While Nissan claims that Asghari
v. Volkswagen Grp. of Am., Inc., 42 F.Supp.3d 1306 (C.D. Cal. 2013), establishes otherwise, Nissan
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is mistaken. The court in Ashgari merely held that where plaintiff failed to allege that defendant
had obtained any funds by virtue of an unfair business practice, plaintiff could not bring a claim
for restitution under the UCL. Id. at 1323–25.


Ms. Johnson's allegations that Nissan had a duty to disclose further information about the
panoramic sunroofs are plausible. The panoramic sunroofs' alleged “propensity to spontaneously
shatter, endangering the personal safety of drivers,” is undoubtedly a material fact, which is further
bolstered by the allegation that “[h]ad Nissan disclosed that information,” plaintiffs “would not
have purchased Class Vehicles or would have paid significantly less for them.” FAC ¶ 180. Nissan's
failure to disclose this propensity, in conjunction with its advertising of the panoramic sunroof
feature, are sufficient to allege that Nissan has either “actively conceal[ed] a material fact” or that
Nissan “ma[de] a partial representation[ ] that [was] misleading because some other material fact
ha[d] not been disclosed.” Collins, 202 Cal.App.4th at 255, 134 Cal.Rptr.3d 588.


Because Ms. Johnson's allegations are sufficient to state a claim under the CLRA based on the
deceptive act of fraudulent omissions or concealment, Ms. Johnson has likewise stated a claim
under the unlawfulness prong of the UCL. The same allegations establish that Ms. Johnson has
stated a claim under the fraudulent business practices prong of the UCL as well. See Kelin, 202
Cal.App.4th at 1382, 137 Cal.Rptr.3d 293 (“The standard for determining whether a representation
is ‘fraudulent’ under the UCL applies equally to claims arising under the CLRA.”). For these
reasons, I DENY Nissan's motion to dismiss Ms. Johnson's claim under the UCL.


B. California's Consumer Legal Remedies Act
Ms. Johnson brings a separate claim for violation of the CLRA in Count Four of the First Amended
Complaint. For the reasons stated above, Ms. Johnson's allegations are sufficient to state a claim
under the CLRA based on fraudulent omission or concealment and may proceed.


C. New York General Business Law Sections 349 (Deceptive Acts and Practices) and 350
(False Advertising)


[21]  [22] New York's General Business Law, Section 349, declares unlawful “[d]eceptive acts
or practices in the conduct of business, trade or commerce or in the furnishing of any service
in this state.” N.Y. Gen. Bus. L. § 349. Section 350 likewise deems “false advertising in the
conduct of any business, trade or commerce” unlawful. N.Y. Gen. Bus. L. § 350. In order to
state a claim under Section 349, a plaintiff must allege “(1) consumer-oriented conduct that is (2)
materially misleading and that (3) plaintiff suffered injury as a result of the allegedly deceptive
act or practice.” City of New York v. Smokes–Spirits.Com, Inc., 12 N.Y.3d 616, 883 N.Y.S.2d 772,
911 N.E.2d 834, 838 (2009). The requirements under Section 350 are substantially the same. See
Andre Strishak & Assocs., P.C. v. Hewlett Packard Co., 300 A.D. 2d 608, 609, 752 N.Y.S.2d 400
(N.Y. App. Div. 2002). An act is “consumer *1185  oriented” when “the acts or practices have
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a broader impact on consumers at large.” Oswego Laborers' Local 214 Pension Fund v. Marine
Midland Bank, N.A., 85 N.Y.2d 20, 623 N.Y.S.2d 529, 647 N.E.2d 741, 744 (1995).


Plaintiff need not establish defendant's intent to defraud or mislead in order to state a claim,
nor need plaintiff establish justifiable reliance. Id., 623 N.Y.S.2d 529, 647 N.E.2d at 745. New
York courts have adopted “an objective definition of deceptive acts and practices, whether
representations or omissions, limited to those likely to mislead a reasonable consumer acting
reasonably under the circumstances.” Id. (emphasis added); see also Solomon v. Bell Atl. Corp., 9
A.D.3d 49, 777 N.Y.S.2d 50, 55 (2004) (“[T]o prevail in a cause of action under GBL §§ 340 and
350, the plaintiff must prove that the defendant made misrepresentations or omissions that were
likely to mislead a reasonable consumer in plaintiff's circumstances, that the plaintiff was deceived
by those misrepresentations or omissions and that as a result the plaintiff suffered injury.”).


While Nissan contends that a claim under Section 349 is actionable “only” if the defendant
withheld information that it alone possesses, citing Oswego, Nissan misconstrues that case.
Oswego reasoned that while the law does not create an affirmative duty on behalf of businesses
“to ascertain consumers' individual needs and guarantee that each consumer has all relevant
information specific to its situation,” “[t]he scenario is quite different ... where the business
alone possesses material information that is relevant to the consumer and fails to provide this
information.” 623 N.Y.S.2d 529, 647 N.E.2d at 745. Plaintiffs have no burden to establish that
defendants “alone” possessed material information; instead, when plaintiffs do allege such facts,
Oswego suggests that the law imposes a higher burden on defendants.


Nissan next argues that Ms. Seenarain cannot establish causation, which is necessary to proceed
on a claim under either Section 349 or 350. See Oswego, 623 N.Y.S.2d 529, 647 N.E.2d at 745;
Andre Strishak, 300 A.D. 2d at 609, 752 N.Y.S.2d 400. Ms. Seenarain alleges that she “did a
significant amount of research before deciding upon her [Nissan vehicle],” including speaking
“at least with automobile sales representatives from Garden City Nissan who assured her that the
certified pre-owned Maxima met her requirements for safety, reliability, and economy.” FAC ¶
123. She also states that “[t]he panoramic sunroof feature was then the clincher for Ms. Seenarain
because it was a beautiful feature that purported to improve the driving experience for driver and
passengers,” and that she “spent more money on a car for the panoramic sunroof upgrade.” Id.
She further asserts that “[d]uring her research, Ms. Seenarain did not encounter any information
indicating that a panoramic sunroof could be dangerous. Nor did she observe any warnings about
the potential for this type of sunroof to spontaneously explode.” FAC ¶ 126. Finally, she adds that
she “would not have purchased [a Nissan vehicle] at all or else paid less for the [vehicle] but for
Nissan's false advertising.” FAC ¶305. These allegations sufficiently plead a material omission in
Nissan's advertising as well as sales practices, and if Ms. Seenarain been informed of them, she
would not have incurred the relevant injury. For these reasons, I DENY Nissan's motion to dismiss
Ms. Seenarain's consumer fraud claims.
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V. Whether Plaintiffs' Equitable Claims Show a Lack of Adequate Remedy at Law, or
That They Would Suffer Irreparable Injury


[23] Finally, I address whether plaintiffs have sufficiently pleaded that they are *1186  entitled
to equitable relief. Plaintiffs seek various forms of equitable relief, including restitution, FAC
¶ 350(C), disgorgement, id. ¶ 350(D), and “an order enjoining Nissan from continuing to sell
vehicles with defective panoramic sunroofs,” id. ¶ 10. Nissan moves to dismiss plaintiffs' equitable
claims, contending that plaintiffs have shown neither a lack of adequate remedy at law, nor
irreparable injury. 6  With respect to the adequacy of the remedy at law, plaintiffs contend that they
may assert their claims for equitable relief in the alternative. They do not respond with regards
to irreparable injury.


6 Because plaintiffs do not dispute that they must show both of these factors, I analyze them
below without accepting that they are necessarily required for all forms of equitable relief.


While it is true that “a court should determine the adequacy of a remedy in law before resorting
to equitable relief,” Franklin v. Gwinnett Cty. Pub. Sch., 503 U.S. 60, 75–76, 112 S.Ct. 1028, 117
L.Ed.2d 208 (1992), it is premature to make this determination now. While plaintiffs assert claims
for both damages and equitable relief, at least some of plaintiffs' claims for equitable relief are
based on a fraudulent concealment theory, separate and apart from their breach of warranty theory
based on manufacturing defect. The warranty claims for which plaintiffs seek damages concern
the scope of the warranty agreement and whether it covers the defects in the panoramic sunroofs,
whereas the fraudulent concealment claims allege that Nissan's sales and advertising are deceptive
and misleading due to material omissions. Because I have found that plaintiffs have sufficiently
pleaded actionable claims under the fraudulent concealment theory, plaintiffs may seek recovery
in the form of equitable relief for those claims. See Donohue v. Apple, Inc., 871 F.Supp.2d 913, 933
(N.D. Cal. 2012) (“Here, plaintiff indicates that his restitution claim is based on Apple's alleged
fraud, and is pleaded in the alternative to his breach of contract claims. The court agrees that if
plaintiff prevails on his consumer protection claims but not under a contract theory, he may seek
recovery in the form of restitution.”).


Finally, I disagree with Nissan that plaintiffs have failed to show a threat of irreparable harm.
Nissan contends that because plaintiffs' vehicles have been repaired, they cannot establish that
further damage is imminent or likely. But plaintiffs clearly allege that the repairs or replacements
of their panoramic sunroofs do not address the alleged defect, and carry the same risk of shattering.
See, e.g., FAC ¶ 42(t) (“Sunroof exploded twice ..., [o]nce on July 20th 2016 and once on August
15 2016 after being replaced with OEM parts.”); id. ¶ 72 (“[D]rivers who have experienced an
exploding sunroof and bring their vehicles to a dealership for repairs are not told that identically
defective sunroofs are installed as replacements in their vehicles.”). Moreover, plaintiffs have
alleged that they remain in fear of driving their vehicles because of the risk of repeat shattering. Id.
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¶ 105 (“Ms. Johnson is afraid the replacement sunroof will explode like the original one did. She
has not used her sunroof since the replacement panoramic sunroof was installed due to this fear.”);
id. ¶ 106 (“Ms. Johnson is now scared to drive her vehicle.”); id. ¶ 134 (“Ms. Seenarain is anxious
driving the ‘repaired’ Maxima, fearful that the sunroof will again explode.”). These allegations
are sufficient to establish a threat of further damage that is imminent or likely at this stage.


*1187  For these reasons, I DENY Nissan's motion to dismiss plaintiffs' equitable claims.


CONCLUSION


For the reasons stated above, I GRANT IN PART and DENY IN PART Nissan's Motion to Dismiss
Plaintiffs' First Amended Complaint. More specifically, I GRANT Nissan's motion to dismiss
plaintiffs' nationwide class allegations and Nissan's motion to dismiss Ms. Johnson's implied
warranty claim under the Song–Beverly Act (Count Five) with leave to amend. I DENY Nissan's
motion to dismiss the remaining claims. Plaintiffs have twenty (20) days to amend.


IT IS SO ORDERED.


All Citations


272 F.Supp.3d 1168


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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43 Cal.App.5th 334
Court of Appeal, Fourth District, Division 3, California.


Justin KILUK, Plaintiff and Respondent,
v.


MERCEDES-BENZ USA, LLC, Defendant and Appellant,


G056344
|


Filed 12/12/2019


Synopsis
Background: Luxury vehicle buyer brought action against vehicle manufacturer under the Song-
Beverly Act for breach of express warranty after manufacturer refused to repurchase certified
preowned vehicle after uncurable defect manifested during duration of the used vehicle warranty.
After jury found manufacturer liable for breach of express warranty and implied warranty
of merchantability, the Superior Court, Orange County, No. 30-2016-00866822, Melissa R.
McCormick, J., entered judgment for buyer. Manufacturer appealed.


[Holding:] The Court of Appeal, Ikola, J., held that manufacturer stepped into role of a retailer and
was thus subject to obligations of a retailer under used goods provision of the Song-Beverly Act.


Affirmed.


Procedural Posture(s): On Appeal; Judgment.


West Headnotes (1)


[1] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Vehicle manufacturer stepped into the role of a retailer and was thus subject to obligations
of a retailer under used goods provision of the Song-Beverly Act, including the obligation
to maintain local repair facilities to carry out terms of express warranties, in car buyer's
action against manufacturer arising from manufacturer's refusal to repurchase, under used
vehicle warranty, a certified preowned luxury vehicle that had an uncurable defect, where
manufacturer partnered with a dealership to sell used vehicles directly to the public by
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offering an express warranty as part of the sales package, which was crucial incentive for
buyers. Cal. Civ. Code §§ 1793.2, 1795.5.


Witkin Library Reference: 4 Witkin, Summary of Cal. Law (11th ed. 2017) Sales, § 324
[Maintenance of Service and Repair Facilities.]


7 Cases that cite this headnote


**485  Appeal from a judgment of the Superior Court of Orange County, Melissa R. McCormick,
Judge. Affirmed. (Super. Ct. No. 30-2016-00866822)


Attorneys and Law Firms


Universal & Shannon, Jon D. Universal and James P. Mayo, Sacramento, for Defendant and
Appellant.


Rosner Barry & Babbitt, Hallen D. Rosner and Arlyn L. Escalante, San Diego; Consumer Law
Experts, Jessica Anvar and Michael M. Ouziel for Plaintiff and Respondent.


OPINION


IKOLA, J.


*336  The Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.; the Song-Beverly
Act) provides enhanced remedies to consumers who buy new consumer goods accompanied
by a manufacturer's express warranty. 1  (§ 1793.2.) It also provides for an implied warranty of
merchantability. (§§ 1791.1, subd. (c), 1792.) The same protections generally apply to sale of used
goods accompanied by an express warranty, except that the distributor or retail seller is bound, as
opposed to the manufacturer, and the duration of the implied warranty of merchantability is much
shorter. (§ 1795.5.)


1 All statutory references are to the Civil Code unless otherwise stated.


This case involves the sale of a certified preowned Mercedes Benz that still had a portion of
the new vehicle warranty remaining, and which was accompanied by an additional used vehicle
warranty issued by the manufacturer. An uncurable defect manifested after the expiration of
the new vehicle warranty, but during the duration of the used vehicle warranty. Mercedes Benz
refused to repurchase the vehicle, and the plaintiff sued. A jury found Mercedes Benz liable
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under the Song-Beverly Act for breach of both the express warranty and the implied warranty of
merchantability, and, pursuant to the stipulation of the parties as to the amount of damage, awarded
the same compensatory damages on both causes of action. The court entered judgment *337  on
the jury's special verdict after striking the damages for breach of the implied warranty, presumably
to avoid a double recovery. 2  Mercedes Benz appealed.


2 Because we will affirm the judgment as entered on the verdict for breach of the express
warranty, it becomes unnecessary to discuss the verdict on the alternate theory of breach of
the implied warranty.


**486  We conclude the jury's verdict on the breach of express warranty was sound. Although
the Song-Beverly Act generally binds only distributors and retail sellers in the sale of used goods,
we conclude Mercedes Benz stepped into that role by issuing an express warranty on the sale of
a used vehicle. Accordingly, we affirm the judgment.


FACTS


In May 2014 plaintiff Justin Kiluk bought a certified preowned Mercedes-Benz vehicle for an out-
the-door price of $121,922.23. The vehicle had 9,568 miles on it. It was purchased from Fletcher
Jones Motorcars (which is not a party to this lawsuit).


The vehicle had originally been sold new in either August 2011 or October 2011 with a four-year
or 50,000 mile new car warranty. 3  Because plaintiff purchased the vehicle prior to the expiration
of the new car warranty, he was entitled to its benefits until it expired in either August 2015
or October 2015. Additionally, defendant Mercedes-Benz USA, LLC (Mercedes Benz) issued a
certified preowned warranty that would last for one year from the end of the new car warranty
(either Aug. 2015 or Oct. 2015 through either Aug. 2016 or Oct. 2016).


3 Mercedes Benz states in its briefs on appeal that the original sale date of the new vehicle was
both August 2011 and October 2011. Plaintiff's brief on appeal does not state the original sale
date. The record on appeal does not otherwise clarify the date. Fortunately, the difference
in dates is not dispositive.


Starting in December 2015, which was during the period of the certified preowned warranty,
the vehicle began making a loud screeching noise every time plaintiff turned the steering wheel.
Plaintiff brought the vehicle in for repairs multiple times, but the problem was never fixed, and
ultimately Mercedes Benz took the position that the noise was “normal.” Mercedes Benz refused
to repurchase the car.
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In August 2016 plaintiff filed the present lawsuit for breach of warranty and a violation of the Song-
Beverly Act. This appeal principally concerns four motions in limine, one by plaintiff and three by
Mercedes Benz. The court accurately described the three Mercedes Benz motions as essentially
*338  “untimely motions for summary adjudication.” The one by plaintiff is entitled “Plaintiff's
Motion in Limine No. 10 to Exclude Any Statement, Argument, or Testimony that The Mercedes-
Benz Certified Pre-Owned Warranty is Not an ‘Applicable Express Warranty.’ ” Mercedes Benz
filed a reciprocal motion entitled, “Motion in Limine No. 10 By Defendant Mercedes-Benz USA,
LLC to Exclude Repairs or Customer Concerns After the Expiration of the Express Warranty” (by
which it meant the express new vehicle warranty). In a similar vein, Mercedes Benz filed a motion
targeting evidence of damages: “Motion in Limine No. 7 By Defendant to Restrict Plaintiff's
Damages to the Remedies Available Under Commercial Code § 2-714” (the gist of which was
that plaintiff's only remedy was for breach of contract, not the remedies available under the Song-
Beverly Act). These motions all turned on Mercedes Benz's legal position that the Song-Beverly
Act does not apply to an express warranty issued by a manufacturer with respect to a used vehicle.
Mercedes Benz also filed a motion in limine targeting plaintiff's claim for breach of implied
warranty based on Mercedes Benz's claim that the implied warranty expired over a year before
plaintiff started experiencing the steering wheel defect. We need not address the court's ruling on
the implied warranty motion in light of our **487  resolution of the express warranty issue. (See
fn. 2, ante.)


The court found in plaintiff's favor on the express warranty issue, finding that the Song-Beverly
Act applied to the used car warranty issued by Mercedes Benz and thus granted plaintiff's motion,
and denied Mercedes Benz's two motions. The court also found in favor of plaintiff on the implied
warranty motion.


A jury found in favor of plaintiff on his causes of action for breach of express warranty and breach
of the implied warranty of merchantability. It awarded $112,149.86 in stipulated damages, plus
a penalty of $25,000 on the breach of express warranty. It awarded the same damages (without
the penalty) on the breach of implied warranty claim. The court entered judgment on the jury's
special verdict after striking the damages for breach of the implied warranty, presumably to avoid
a double recovery. Mercedes Benz appealed from the ensuing judgment.


DISCUSSION


Mercedes Benz contends the judgment must be reversed. On the express warranty claim,
Mercedes Benz contends the Song-Beverly Act does not apply to an express warranty issued by
a manufacturer on a used vehicle. We disagree.
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The Song-Beverly Act requires that where a manufacturer sells “consumer goods” accompanied
by an express warranty, it must maintain *339  local repair facilities “to carry out the terms of
those warranties.” (§ 1793.2, subd. (a)(1).) “ ‘Consumer goods’ means any new product or part
thereof that is used, bought, or leased for use primarily for personal, family, or household purposes,
except for clothing and consumables.” (§ 1791, italics added.)


“Except as provided in paragraph (2),” where a manufacturer does not “repair the goods to conform
to the applicable express warranties after a reasonable number of attempts, the manufacturer shall
either replace the goods or reimburse the buyer in an amount equal to the purchase price paid
by the buyer, less that amount directly attributable to use by the buyer prior to the discovery of
the nonconformity.” (§ 1793.2, subd. (d)(1).) Paragraph 2 provides a more specific process for
new motor vehicles: “If the manufacturer or its representative in this state is unable to service or
repair a new motor vehicle, as that term is defined in paragraph (2) of subdivision (e) of Section
1793.22, to conform to the applicable express warranties after a reasonable number of attempts, the
manufacturer shall either promptly replace the new motor vehicle in accordance with subparagraph
(A) or promptly make restitution to the buyer in accordance with subparagraph (B). However, the
buyer shall be free to elect restitution in lieu of replacement, and in no event shall the buyer be
required by the manufacturer to accept a replacement vehicle.” (Id., subd (d)(2).) It then goes on
to provide more specific procedures for replacement and restitution. (Id., subd. (d)(2)(B)-(C).)


The Song-Beverly Act provides similar remedies in the context of the sale of used goods, except
that the manufacturer is generally off the hook: “Notwithstanding the provisions of subdivision
(a) of Section 1791 defining consumer goods to mean ‘new’ goods, the obligation of a distributor
or retail seller of used consumer goods in a sale in which an express warranty is given shall be the
same as that imposed on manufacturers under this chapter except: [¶] (a) It shall be the obligation of
the distributor or retail seller making express warranties with respect to used consumer goods (and
not the original manufacturer, distributor, or retail seller making express warranties with respect to
such goods **488  when new) to maintain sufficient service and repair facilities within this state
to carry out the terms of such express warranties.” (§ 1795.5, subd. (a).)


Here, the parties dispute whether the subject vehicle was a “new motor vehicle” or a used good
under the Song-Beverly Act. In Jensen v. BMW of North America, Inc. (1995) 35 Cal.App.4th
112, 41 Cal.Rptr.2d 295 (Jensen) the court held that a used vehicle sold during the period of a
transferrable new vehicle warranty is a “new motor vehicle” for purposes of *340  the Song-
Beverly Act. While we have some reservations about that holding, 4  ultimately we need not decide
whether Jensen was correctly decided because, even if the vehicle was not a “new motor vehicle”
under Song-Beverly Act, Mercedes Benz was still liable under the used goods provisions of section
1795.5.
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4 Would a car accompanied by a 20-year warranty still be a “new motor vehicle” under the
Song-Beverly Act on year 18? That would seem to follow from the holding in Jensen. The
Jensen court relied on the definition of “new motor vehicle” in section 1793.22 (Jensen,
supra, 35 Cal.App.4th at pp. 121-122, 41 Cal.Rptr.2d 295), which includes “a dealer-owned
vehicle and a ‘demonstrator’ or other motor vehicle sold with a manufacturer's new car
warranty,” and concluded that every car sold with any portion of a new-vehicle warranty
remaining is a new motor vehicle. (§ 1793.22, subd. (e)(2), italics added.) But arguably that
language refers to cars originally sold with a new motor vehicle warranty, not subsequent
sales. (See Veh. Code, § 430 [“A ‘new vehicle’ is a vehicle constructed entirely from new
parts that has never been the subject of a retail sale”].) The Jensen court's approach creates
a potential problem with the implied warranty of merchantability, in that a one-year implied
warranty automatically attaches to any new consumer good sold in this state. (§ 1792.)
Arguably, if a used vehicle is a “new motor vehicle,” then the one-year implied warranty
attaches to every subsequent sale during the warranty period, even if the manufacturer has
no knowledge of the sale, and even though the Song-Beverly Act provides that “in no event
shall such implied warranty have a duration of ... more than one year following the sale of
new consumer goods to a retail buyer.” (§ 1791.1, subd. (c).) An alternative approach would
be to hold that purchasers of used vehicles during the period of a transferable new motor
vehicle warranty have standing under the Song-Beverly Act because the original sale was
of a new motor vehicle, and manufacturers have an ongoing duty under the Song-Beverly
Act to “carry out the terms of those warranties.” (§ 1793.2, subd. (a)(1).) If a term of the
warranty is that it is transferrable, then the manufacturer's duties under the Song-Beverly
Act continue posttransfer. This approach enforces the warranty while avoiding the problem
of serial implied warranties.


Mercedes Benz argues section 1795.5 does not apply here because that section specifically exempts
manufacturers, instead imposing obligations only on the retailer or distributor. But the assumption
baked into section 1795.5 is that the manufacturer and the distributor/retailer are distinct entities.
Where the manufacturer sells directly to the public, however, it takes on the role of a retailer.
(See § 1791, subd. (l) [“ ‘Retail seller,’ ‘seller,’ or ‘retailer’ means any individual, partnership,
corporation, association, or other legal relationship that engages in the business of selling or leasing
consumer goods to retail buyers”].) Nothing about the text of section 1795.5 suggests that where
a manufacturer acts in the capacity of a retailer, it is exempt from the Song-Beverly Act. Here,
Mercedes Benz partnered with a dealership to sell used vehicles directly to the public by offering an
express warranty as part of the sales package, which is a crucial incentive for buyers like plaintiff.
By partnering with the dealership, Mercedes Benz stepped into the role of a retailer and was
subject to the obligations of a retailer under section 1795.5. That section provides that a retailer's
obligations are the “same” as a manufacturer under section 1793.2. Accordingly, it was entirely
proper to permit **489  the jury to analyze Mercedes Benz's liability under section 1793.2.
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*341  DISPOSITION


The judgment is affirmed. Plaintiff shall recover his costs incurred on appeal.


Bedsworth, Acting P. J., and Moore, J., concurred.
Appellant's petition for review by the Supreme Court was denied March 11, 2020, S260267.


All Citations


43 Cal.App.5th 334, 256 Cal.Rptr.3d 484, 19 Cal. Daily Op. Serv. 11,844, 2019 Daily Journal
D.A.R. 11,605
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50 Cal.4th 68
Supreme Court of California


Alan Richard KLEIN et al., Plaintiffs and Appellants,
v.


UNITED STATES of America et al., Defendants and Respondents.


No. S165549.
|


July 26, 2010.


Synopsis
Background: Recreational land user brought action under the Federal Tort Claims Act (FTCA)
against United States and a government volunteer, alleging that United States negligently
maintained road in national forest, and that United States was liable for volunteer's vehicular
negligence. United States moved for summary judgment. The United States District Court for
the Central District of California, Percy Anderson, Presiding Judge, granted motion. Land user
appealed. The Court of Appeals certified a question to the California Supreme Court, 537 F.3d
1027.


[Holding:] The Supreme Court, Kennard, J., held that recreational use immunity statute does
not relieve landowners of duty to avoid negligence in driving, disapproving Shipman v. Boething
Treeland Farms, Inc., 77 Cal.App.4th 1424, 92 Cal.Rptr.2d 566.


Question answered.


Baxter, J., filed dissenting opinion, in which Chin and Corrigan, JJ., joined.


West Headnotes (11)


[1] Statutes Purpose and intent
In construing statutes, courts aim to ascertain the intent of the enacting legislative body so
that the courts may adopt the construction that best effectuates the purpose of the law.


21 Cases that cite this headnote
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[2] Statutes Language and intent, will, purpose, or policy
In construing statutes, courts look first to the words of the statute, because the statutory
language is generally the most reliable indicator of legislative intent.


40 Cases that cite this headnote


[3] Statutes Contemporary and Historical Circumstances
Statutes Legislative History
Statutes Plain, literal, or clear meaning;  ambiguity
When statutory text is ambiguous, or it otherwise fails to resolve the question of
its intended meaning, courts look to the statute's legislative history and the historical
circumstances behind its enactment.


19 Cases that cite this headnote


[4] Statutes Construction in View of Effects, Consequences, or Results
In construing statutes, the court may consider the likely effects of a proposed interpretation,
because where uncertainty exists consideration should be given to the consequences that
will flow from a particular interpretation.


2 Cases that cite this headnote


[5] Torts Defenses and Mitigating Circumstances
The strictest sense of the term “immunity” is “a complete defense that does not negate
the tort.”


[6] Negligence Construction of statutes in general
The recreational use immunity statute does not confer an immunity in the strictest sense
of that term, but rather negates the tort of negligence by providing that a landowner “owes
no duty of care” to persons using the land for recreation, either to maintain safe premises
or to warn of hazards. West's Ann.Cal.Civ.Code § 846.
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[7] Automobiles Employment-related issues
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Automobiles Defenses
The recreational use immunity statute does not relieve landowners of the duty to avoid
acts of negligence in driving a motor vehicle committed by the landowner or by the
landowner's employee while acting within the course of the employment; disapproving
Shipman v. Boething Treeland Farms, Inc., 77 Cal.App.4th 1424, 92 Cal.Rptr.2d 566.
West's Ann.Cal.Civ.Code § 846.


See Annot., Effect of statute limiting landowner's liability for personal injury to
recreational user (1986) 47 A.L.R.4th 262; Cal. Jur. 3d, Government Tort Liability, § 54;
Cal. Civil Practice (Thomson Reuters 2010) Torts, § 16:34; 8 Miller & Starr, Cal. Real
Estate (3d ed. 2001) § 22:66; 6 Witkin, Summary of Cal. Law (10th ed. 2005) Torts, § 1103.


6 Cases that cite this headnote


[8] Statutes Express mention and implied exclusion;  expressio unius est exclusio
alterius
Generally, when one part of a statute contains a term or provision, the omission of that
term or provision from another part of the statute indicates the Legislature intended to
convey a different meaning.


7 Cases that cite this headnote


[9] Negligence Property, conditions, activities and persons covered
The provision of the recreational use immunity statute relieving landowners of the duty
of care to “keep the premises safe for entry or use by others for any recreational purpose”
encompasses only premises liability claims arising from alleged breaches of property-
based duties. West's Ann.Cal.Civ.Code § 846.


14 Cases that cite this headnote


[10] Negligence Willful or malicious acts;  gross negligence
The exception to the recreational use immunity statute for a “willful or malicious failure to
warn against a dangerous condition, use, structure or activity” limits both the safe-premises
immunity granted by the statute's first paragraph as to dangerous conditions and structures,
and the third paragraph's immunity from liability for injuries caused by recreational users,
as to dangerous uses and activities. West's Ann.Cal.Civ.Code § 846.


10 Cases that cite this headnote



http://www.westlaw.com/Browse/Home/KeyNumber/48A/View.html?docGuid=I4697efcd98b111dfa765bd122ea7dc89&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/48Ak231/View.html?docGuid=I4697efcd98b111dfa765bd122ea7dc89&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000048835&pubNum=3484&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS846&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986021255&pubNum=0000849&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986021255&pubNum=0000849&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0283796067&pubNum=0122456&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0305873442&pubNum=0155638&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I4697efcd98b111dfa765bd122ea7dc89&headnoteId=202260613600720190610114709&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=I4697efcd98b111dfa765bd122ea7dc89&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361k1377/View.html?docGuid=I4697efcd98b111dfa765bd122ea7dc89&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361k1377/View.html?docGuid=I4697efcd98b111dfa765bd122ea7dc89&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I4697efcd98b111dfa765bd122ea7dc89&headnoteId=202260613600820190610114709&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/272/View.html?docGuid=I4697efcd98b111dfa765bd122ea7dc89&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/272k1194/View.html?docGuid=I4697efcd98b111dfa765bd122ea7dc89&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS846&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I4697efcd98b111dfa765bd122ea7dc89&headnoteId=202260613600920190610114709&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/272/View.html?docGuid=I4697efcd98b111dfa765bd122ea7dc89&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/272k1197/View.html?docGuid=I4697efcd98b111dfa765bd122ea7dc89&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS846&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I4697efcd98b111dfa765bd122ea7dc89&headnoteId=202260613601020190610114709&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)





Klein v. United States of America, 50 Cal.4th 68 (2010)
235 P.3d 42, 112 Cal.Rptr.3d 722, 10 Cal. Daily Op. Serv. 9454...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


[11] Negligence Property, conditions, activities and persons covered
The recreational use immunity statute is broad in respect of the type of interest held by the
landowner, the nature of the property, and the sorts of activities considered “recreational.”
West's Ann.Cal.Civ.Code § 846.
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Opinion


KENNARD, J.


*71  **44  Plaintiff Alan Richard Klein was riding a bicycle for recreation on a two-lane
paved road in Angeles National Forest in Southern California when he was struck head-on by
an automobile driven by a part-time volunteer working for the United States Fish and Wildlife
Service. Having been seriously injured in the collision, plaintiff sued the United States government
(the owner of the national forest land) and its volunteer worker.


At issue here is the scope and applicability of California's Civil Code section 846, which provides,
as relevant here, that a landowner “owes no duty of care to keep the premises safe for entry or use
by others for any recreational purpose.” The Ninth Circuit Court of Appeals has asked this court
to decide whether this provision applies to “acts of vehicular negligence *72  committed by the
landowner's employee in the course and scope of his employment that cause personal injury to a
recreational user of that land.” 1
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1 Rule 8.548(a) of the California Rules of Court provides: “On request of the United States
Supreme Court, a United States Court of Appeals, or the court of last resort of any state,
territory, or commonwealth, the [California] Supreme Court may decide a question of
California law if: [¶] (1) The decision could determine the outcome of a matter pending in
the requesting court; and [¶] (2) There is no controlling precedent.”


We conclude that Civil Code section 846 's liability shield does not extend to acts of vehicular
negligence by a landowner or by the landowner's employee while acting within the course of the
employment. We base this conclusion on section 846 's plain language. The statutory phrase “keep
the premises safe” is an apt description of the property-based duties underlying premises liability,
a liability category that does not include vehicular negligence. Furthermore, a broad construction
of that statutory phrase would render superfluous another provision of section 846 shielding
landowners from liability for failure to warn recreational users about hazardous conditions or
activities on the land.


I


The facts are taken from the Ninth Circuit's order in Klein v. United States (9th Cir.2008) 537 F.3d
1027 requesting that this court decide a question of California law.


On August 29, 2004, plaintiff Alan Richard Klein was riding his bicycle for recreation on Bear
Divide Road in Angeles National Forest in California. Bear Divide Road is a two-lane paved
road that is open to the public and that is owned and ***725  maintained by defendant United
States government. As plaintiff 2  was cycling northbound, he was struck head-on by an automobile
driven by defendant David Anderberg, a part-time volunteer for the United States Fish and Wildlife
Service, who later told a California Highway Patrol officer that at the time of the collision he had
been on his way to observe birds.


2 Although both Alan Klein and his wife Sheryll Klein are plaintiffs in this lawsuit, for
convenience we use “plaintiff” in the singular to refer to Alan Klein.


The injuries plaintiff sustained in the collision were severe, including a partially severed ear,
broken ribs, a collapsed lung, a brain injury affecting memory and speech, and a brachial plexis
injury 3  that permanently deprived him of the use of his left arm. In addition to these physical
injuries, the collision resulted in a substantial loss of income, and thus serious financial *73
hardship, to plaintiff **45  and his wife, coplaintiff Sheryll Klein. This occurred because plaintiff
was forced to take a medical retirement from his federal government job as an air traffic controller,
while his wife, so that she could provide care for plaintiff, took an early retirement from her job
as an elementary school principal.
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3 The brachial plexus is a network of nerves running from the neck to each arm and controlling
the movement of certain chest and arm muscles. (See Mosby's Medical Dict. (5th ed. 1998)
p. 218.)


After exhausting their administrative remedies, plaintiffs brought suit against the United States
and Anderberg in federal district court in the Central District of California. The action against the
United States was brought under the Federal Tort Claims Act, which provides for liability “where
the United States, if a private person, would be liable to the claimant in accordance with the law
of the place where the act or omission occurred.” (28 U.S.C. § 1346(b)(1).) Against the United
States, plaintiffs alleged two negligence theories: (1) the United States negligently maintained
Bear Divide Road in an unsafe condition, and (2) the United States was vicariously liable for the
vehicular negligence 4  of its volunteer employee, David Anderberg. Only the latter negligence
theory is at issue here.


4 As we use it here, the term “vehicular negligence” means negligence in driving a motor
vehicle, as opposed to other forms of negligence involving a vehicle, such as leaving the
vehicle parked in an unsafe location or in an unsafe condition.


In its answer to plaintiffs' complaint, the United States defended on the ground that Civil Code
section 846 shielded it, as owner of the United States Forest Service land on which the accident
had occurred, from any negligence liability to a person, such as plaintiff, who was injured while
using that land for recreation. The United States also disputed plaintiffs' allegation that, at the
time of the accident, Anderberg was acting in the course and scope of his employment as a Forest
Service volunteer.


The United States filed a summary judgment motion, which the district court granted. Regarding
plaintiffs' negligence theory that the United States was vicariously liable for Anderberg's vehicular
negligence, the district court assumed for purposes of ruling on the motion that at the time of
the accident Anderberg was a United States employee acting within the course and scope of his
employment. The district court concluded, nonetheless, that California's Civil Code section 846
immunized the United States, as a landowner, from liability for any injuries to plaintiffs ***726
resulting from negligent driving by Anderberg.


Plaintiffs appealed to the Ninth Circuit Court of Appeals. Recognizing the important issue of
California law presented by this case, the Ninth Circuit requested that we decide this question:
Does section 846 immunize a landowner from liability for acts of vehicular negligence committed
by the landowner's employee in the course and scope of his employment that cause personal injury
to a recreational user of that land?
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*74  II


In its order requesting that this court decide a question of California law, the Ninth Circuit
explained why it had concluded that the question had not been authoritatively resolved under
existing precedents. The Ninth Circuit's explanation provides a useful background for resolving
the legal question at issue.


The Ninth Circuit observed, preliminarily, that although the landowner in this case happens to
be the United States, under the Federal Tort Claims Act the federal government is liable only
if a private person would be liable in the same circumstances under state law. Accordingly, the
question to be decided is whether Civil Code section 846 's immunity would protect a private
landowner from liability for damages resulting from physical harm to a person who has entered
the landowner's property to engage in a recreational activity, when that harm was caused by the
vehicular negligence of the landowner or the landowner's employee. (Klein v. United States, supra,
537 F.3d 1027, 1030.)


Regarding that question, the Ninth Circuit concluded that there was “ ‘no clear controlling
California precedent’ squarely” addressing the issue. (Klein v. United States, supra, 537 F.3d 1027,
1030.) The court recognized that an intermediate state appellate court—Division Six of the Second
Appellate **46  District Court of Appeal—had held, in Shipman v. Boething Treeland Farms,
Inc. (2000) 77 Cal.App.4th 1424, 92 Cal.Rptr.2d 566, that Civil Code section 846 's landowner
immunity does extend to vehicular negligence. In Shipman, the plaintiff, a 16–year–old boy,
was driving an all-terrain vehicle along a dirt road on the defendants' private property when his
vehicle collided with a station wagon driven by the defendants' employee. The plaintiff sued the
defendants, seeking damages for personal injury suffered in the collision, basing the action in part
on the theory that the defendants were vicariously liable for negligent driving by their employee.
The trial court granted summary judgment for the defendants, and the plaintiff appealed. The
Court of Appeal affirmed, concluding that Civil Code section 846 shielded the defendants from
negligence liability for an injury to an uninvited recreational user of their land, even an injury
caused by vehicular negligence. (Shipman, supra, 77 Cal.App.4th at pp. 1428, 1432, 92 Cal.Rptr.2d
566.)


The Ninth Circuit recognized that Shipman is squarely on point, and it acknowledged that it
generally accepts state intermediate appellate court decisions in the absence of relevant precedent
from a state's highest court. (Klein v. United States, supra, 537 F.3d 1027, 1031–1032.) But the
Ninth Circuit said that in this particular instance it had found what it termed “convincing evidence”
that this court likely would disagree with the Court of Appeal's *75  decision in Shipman. (Klein,
at p. 1032.) The Ninth Circuit explained that it had found nothing in Civil Code section 846 's
language, or in the circumstances surrounding its enactment, to indicate that it was intended to



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS846&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016640734&pubNum=0000506&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=RP&fi=co_pp_sp_506_1030&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1030

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016640734&pubNum=0000506&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=RP&fi=co_pp_sp_506_1030&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1030

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016640734&pubNum=0000506&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=RP&fi=co_pp_sp_506_1030&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1030

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016640734&pubNum=0000506&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=RP&fi=co_pp_sp_506_1030&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1030

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000048835&pubNum=0003484&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000048835&pubNum=0003484&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS846&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS846&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000048835&pubNum=0003484&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000048835&pubNum=0003484&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016640734&pubNum=0000506&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=RP&fi=co_pp_sp_506_1031&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1031

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS846&originatingDoc=I4697efcd98b111dfa765bd122ea7dc89&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Klein v. United States of America, 50 Cal.4th 68 (2010)
235 P.3d 42, 112 Cal.Rptr.3d 722, 10 Cal. Daily Op. Serv. 9454...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 8


provide immunity for negligent driving or, otherwise ***727  stated, that it was “anything more
than a premises liability exemption statute.” (Klein v. United States, supra, 537 F.3d 1027, 1032.)


Its doubts about Shipman's validity were also based, the Ninth Circuit explained, on certain
statements in this court's opinions in Ornelas v. Randolph (1993) 4 Cal.4th 1095, 17 Cal.Rptr.2d
594, 847 P.2d 560 (Ornelas ) and Avila v. Citrus Community College Dist. (2006) 38 Cal.4th 148,
41 Cal.Rptr.3d 299, 131 P.3d 383 (Avila ). (Klein v. United States, supra, 537 F.3d 1027, 1032–
1034.)


In Ornelas, this court held that Civil Code section 846 immunized a property owner from liability
for personal injuries that eight-year-old Jose Ornelas had sustained on the owner's property. The
injuries occurred when other children playing on top of old farm machinery that was stored on
the defendant's property dislodged a metal pipe that fell on the Ornelas child. (Ornelas, supra, 4
Cal.4th 1095, 1098, 17 Cal.Rptr.2d 594, 847 P.2d 560.) This court rejected the argument, supported
by earlier Court of Appeal decisions, that Civil Code section 846 does not apply if the property on
which the injury occurred was, at the time of the injury, unsuitable for recreational use. (Ornelas,
supra, at p. 1108, 17 Cal.Rptr.2d 594, 847 P.2d 560.) The Ninth Circuit found significance in
this court's explanation in Ornelas of the rationale for section 846 immunity: “One who avails
oneself of the opportunity to enjoy access to the land of another for one of the recreational
activities within the statute may not be heard to complain that the property was inappropriate for
the purpose.” (Ornelas, supra, at p. 1108, 17 Cal.Rptr.2d 594, 847 P.2d 560.) This description, the
Ninth Circuit stated, “invokes the concept of premises liability.” (Klein v. United States, supra,
537 F.3d 1027, 1033.)


Avila, the other decision of this court mentioned by the Ninth Circuit, did not directly involve
Civil Code section 846. Rather, it concerned the scope of California's Government Code section
831.7, which immunizes public entities from liability for injuries sustained during a “hazardous
recreational activity.” 5  But in Avila this court recognized **47  that section 831.7's legislative
history revealed that it had been “designed to mirror Civil Code section 846 's circumscription of
property-based duties.” ( *76  Avila, supra, 38 Cal.4th 148, 157, 41 Cal.Rptr.3d 299, 131 P.3d
383.) For that reason, this court in Avila gave some consideration to the scope of the immunity
conferred by section 846. The Ninth Circuit reasoned that what this court said in Avila about section
846, although not binding as precedent, was relevant in determining how this court would likely
decide the question of California law regarding the scope of section 846. (Klein v. United States,
supra, 537 F.3d 1027, 1032–1033.)


5 Government Code section 831.7, subdivision (a), provides: “Neither a public entity nor a
public employee is liable to any person who participates in a hazardous recreational activity,
including any person who assists the participant, or to any spectator who knew or reasonably
should have known that the hazardous recreational activity created a substantial risk of injury
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to himself or herself and was voluntarily in the place of risk, or having the ability to do so
failed to leave, for any damage or injury to property or persons arising out of that hazardous
recreational activity.”


In Avila, the plaintiff was a college student who had been struck in the head by a pitched ball while
at bat during an intercollegiate baseball game at a community college. (Avila, supra, 38 Cal.4th
148, 152, 41 Cal.Rptr.3d 299, 131 P.3d 383.) The plaintiff sued the college, seeking damages
for unspecified personal injuries caused by ***728  being hit by the baseball. (Id. at pp. 152–
153, 41 Cal.Rptr.3d 299, 131 P.3d 383.) He alleged that the pitcher had hit him intentionally and
that the college was negligent in failing to supervise and control the pitcher. (Id. at p. 153, 41
Cal.Rptr.3d 299, 131 P.3d 383.) In a demurrer to the plaintiff's complaint, the defendant community
college relied on Government Code section 831.7. The trial court sustained the demurrer, but on
the plaintiff's appeal, the Court of Appeal reversed, concluding that section 831.7 did not apply
under these circumstances. (Avila, supra, at p. 153, 41 Cal.Rptr.3d 299, 131 P.3d 383.) This court
granted review.


Finding Government Code section 831.7's relevant language somewhat ambiguous, this court
reviewed the statute's legislative history to determine the legislative intent underlying its
enactment. This court stated its conclusion about that legislative intent in these words, which
the Ninth Circuit considered particularly significant: “Thus, Government Code section 831.7 was
adopted as a premises liability measure, modeled on Civil Code section 846, and designed to
limit liability based on a public entity's failure either to maintain public property or to warn of
dangerous conditions on public property. Nothing in the history of the measure indicates the statute
was intended to limit a public entity's liability arising from other duties, such as any duty owed
to supervise participation in particular activities.” (Avila, supra, 38 Cal.4th 148, 157–158, 41
Cal.Rptr.3d 299, 131 P.3d 383.)


Ultimately, however, this court found it unnecessary to decide “whether the immunity created
by [Government Code] section 831.7 extends only to premises liability claims.” (Avila, supra,
38 Cal.4th 148, 159, 41 Cal.Rptr.3d 299, 131 P.3d 383.) Instead, this court reached the narrower
conclusion that “school-sponsored and supervised sports activities are not ‘recreational’ in
the sense intended by the statute, and thus section 831.7 does not apply to immunize public
educational entities from liability to students for injuries sustained during participation in such
activities.” (Ibid.)


Finally, to explain its request that this court decide whether Civil Code section 846 's immunity
extends to vehicular negligence claims, the Ninth *77  Circuit stressed the potential impact the
resolution of that issue would have, in these words: “[I]t is of no small moment that the federal
government owns millions of acres of National Park and National Forest land within the state
of California. Shielding the United States from liability for the negligent driving, and possibly
for other negligent acts, of its employees on all of these lands may have substantial and negative
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consequences for the many residents of and visitors to California who make use of federal lands
for recreational purposes.” (Klein v. United States, supra, 537 F.3d 1027, 1033.)


III


[1]  [2]  In construing statutes, we aim “to ascertain the intent of the enacting legislative body
so that we may adopt the construction that best effectuates the purpose of the law.” (Hassan v.
Mercy American River **48  Hospital (2003) 31 Cal.4th 709, 715, 3 Cal.Rptr.3d 623, 74 P.3d 726;
accord, Chavez v. City of Los Angeles (2010) 47 Cal.4th 970, 986, 104 Cal.Rptr.3d 710, 224 P.3d
41; Coachella Valley Mosquito and Vector Control District v. Cal. Public Employment Relations
Bd. (2005) 35 Cal.4th 1072, 1087, 29 Cal.Rptr.3d 234, 112 P.3d 623.) We look first to the words of
the statute, “because the statutory language is generally the most reliable indicator of legislative
intent.” ( ***729  Hassan v. Mercy American River Hospital, supra, at p. 715, 3 Cal.Rptr.3d 623,
74 P.3d 726; accord, Chavez v. City of Los Angeles, supra, at p. 986, 104 Cal.Rptr.3d 710, 224 P.3d
41; People v. Toney (2004) 32 Cal.4th 228, 232, 8 Cal.Rptr.3d 577, 82 P.3d 778.)


[3]  [4]  When the statutory text is ambiguous, or it otherwise fails to resolve the question of its
intended meaning, courts look to the statute's legislative history and the historical circumstances
behind its enactment. (Mejia v. Reed (2003) 31 Cal.4th 657, 663, 3 Cal.Rptr.3d 390, 74 P.3d
166.) Finally, the court may consider the likely effects of a proposed interpretation because “
‘[w]here uncertainty exists consideration should be given to the consequences that will flow from
a particular interpretation.’ ” (Ibid., quoting Dyna–Med, Inc. v. Fair Employment & Housing Com.
(1987) 43 Cal.3d 1379, 1387, 241 Cal.Rptr. 67, 743 P.2d 1323.)


We turn now to the text of Civil Code section 846 to determine its plain meaning with regard to
the statute's purpose.


A. Statutory Language
Civil Code section 846, in its first paragraph, defines the scope of the immunity granted to
California landowners, in these words: “An owner of any estate or any other interest in real
property, whether possessory or nonpossessory, owes no duty of care to keep the premises safe
for entry or use by others for any recreational purpose or to give any warning of *78  hazardous
conditions, uses of, structures, or activities on such premises to persons entering for such purpose,
except as provided in this section.” In its second paragraph, section 846 defines “recreational
purpose” by reference to a list of activities that qualify as “recreational,” including among them
all types of “vehicular riding.” In its third paragraph, section 846 states that by allowing another
to enter or use property for recreation the property's owner does not “(a) extend any assurance
that the premises are safe for such purpose, or (b) constitute the person to whom permission has
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been granted the legal status of an invitee or licensee to whom a duty of care is owed, or (c)
assume responsibility for or incur liability for any injury to person or property caused by any act
of such person to whom permission has been granted except as provided in this section.” Finally,
in its fourth paragraph, section 846 provides three limitations on, or exceptions to, the landowner
immunity it has granted, stating that the immunity does not apply to “willful or malicious failure
to guard or warn against a dangerous condition, use, structure or activity,” nor does it apply when
permission to enter is granted for a consideration, nor when persons are expressly invited rather
than merely permitted to enter the land.


[5]  [6]  Preliminarily, we observe that although Civil Code section 846 is commonly referred to
as an immunity provision, and although for convenience we refer to it that way here, it is does
not confer an immunity in the strictest sense of that term, which is “a complete defense ... [that]
does not negate the tort.” (Black's Law Dict. (1996 pocket ed.) p. 298; see Myers v. Philip Morris
Companies, Inc. (2002) 28 Cal.4th 828, 832, fn. 2, 123 Cal.Rptr.2d 40, 50 P.3d 751.) Section 846
does not merely eliminate a damage remedy for certain types of negligent conduct by a landowner.
The wording of section 846 's first paragraph, providing that a landowner “owes no duty of care”
to persons using the land for recreation, either to maintain safe premises or to warn of hazards,
does indeed “negate the tort,” because the existence of a duty owed to the injured person is an
essential element of the negligence tort. (See Paz v. State of California (2000) 22 Cal.4th 550, 559,
93 Cal.Rptr.2d 703, 994 P.2d 975.)


***730  By the plain meaning of the language in its first paragraph, Civil Code section 846
absolves California landowners of two separate and distinct duties: the duty to “keep the **49
premises safe” for recreational users, and the duty to warn such users of “hazardous conditions,
uses of, structures, or activities” on the premises. (Civ.Code, § 846, 1st par.) Section 846 's third
paragraph adds an additional immunity, stating that by granting permission to enter for recreational
use a property owner does not extend any assurance that the premises are safe for recreational use,
confer on the recreational user the legal status of an invitee or licensee, or assume responsibility for
any injury *79  that a recreational user may cause to another person. This latter provision shields
the landowner from liability for injuries caused by (rather than to) recreational users.


[7]  Here, we are concerned only with the scope of the first of these immunities, which absolves
property owners of any duty to “keep the premises safe” for recreational use. The allegations of
plaintiffs' complaint do not implicate the other forms of immunity afforded by Civil Code section
846. Plaintiffs have not sued under a failure-to-warn theory, they have not alleged that plaintiff
Alan Klein relied on any assurance that the property was safe, they have not alleged that plaintiff
Alan Klein was an invitee or licensee, and they have not alleged that another recreational user
caused plaintiff Alan Klein's injuries. These other forms of section 846 immunity are relevant here
only insofar as they assist us in construing the scope of the safe-premises immunity.
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For three reasons, we conclude that the plain language of Civil Code section 846 's first paragraph,
absolving landowners of the safe-premises duty, supports the conclusion that section 846 does
not relieve landowners of the duty to avoid vehicular negligence. First, the phrase “keep the
premises safe” is an apt description of the property-based duties underlying premises liability, a
liability category that does not include vehicular negligence. Second, differences in the statutory
descriptions of the safe-premises immunity and the hazard-warning immunity suggest that the
former is considerably narrower in scope and does not apply to activities like motor vehicle driving.
Third, the expansive construction of the safe-premises clause urged by the United States would
render the hazard-warning clause superfluous. We elaborate on these reasons.


As we have noted, Civil Code section 846, in its first paragraph, absolves landowners of the duty
“to keep the premises safe.” The United States urges us to construe this provision as absolving
landowners from any duty of care to refrain from negligence in the conduct of activities, such as
driving motor vehicles, on their land. In other words, the United States would have us construe
the duty “to keep the premises safe” as being coextensive with the duty to use due care to avoid
injury to recreational users of their land, subject only to the three immunity exceptions—willful
or malicious conduct, entry granted for a consideration, and express invitation—that are set forth
in section 846 's fourth paragraph. We disagree.


First, it is unlikely that California's Legislature intended Civil Code section 846 's premises-based
language to be interpreted so broadly as to include any and all factors that might create a personal
injury risk on one's property. Had the Legislature intended such a broad immunity, it would have
been a simple *80  matter to provide in section 846 that landowners owe no duty of care to avoid
personal injury to persons using their land for recreation. By providing instead that a landowner
owes no duty to “keep the premises safe,” the Legislature ***731  has selected language implying
a narrower immunity, focused on premises liability claims arising from property-based duties. As
one Court of Appeal has explained, “[b]roadly speaking, premises liability alleges a defendant
property owner allowed a dangerous condition on its property or failed to take reasonable steps to
secure its property against criminal acts by third parties.” (Delgado v. American Multi–Cinema,
Inc. (1999) 72 Cal.App.4th 1403, 1406, fn. 1, 85 Cal.Rptr.2d 838; see also Alcaraz v. Vece (1997)
14 Cal.4th 1149, 1156, 60 Cal.Rptr.2d 448, 929 P.2d 1239 [premises liability is based on the duty
“to maintain land in one's possession in a reasonably safe condition”].) The duty to drive a motor
vehicle safely, by contrast, does not arise from ownership or possession of land.


[8]  The second reason is based on a comparison of the statutory language describing **50
the safe-premises and hazard-warning immunities. It is a general rule of statutory construction
that “[w]hen one part of a statute contains a term or provision, the omission of that term or
provision from another part of the statute indicates the Legislature intended to convey a different
meaning.” (Cornette v. Department of Transportation (2001) 26 Cal.4th 63, 73, 109 Cal.Rptr.2d
1, 26 P.3d 332; accord, Wasatch Property Management v. Degrate (2005) 35 Cal.4th 1111,
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1118, 29 Cal.Rptr.3d 262, 112 P.3d 647; People v. Gardeley (1996) 14 Cal.4th 605, 621–622,
59 Cal.Rptr.2d 356, 927 P.2d 713.) In Civil Code section 846 's first paragraph, the statutory
description of the hazard-warning immunity expressly refers to hazardous “uses of” and “activities
on” as well as “conditions” of the owner's land. By contrast, the statutory description of the safe-
premises immunity makes no reference to uses or activities. It does not, for example, absolve a
landowner of a duty to “keep activities on the premises safe,” but only from the duty to keep
“the premises” themselves safe. Had the Legislature intended to extend the liability shield to
negligently conducted activities, such as dangerous driving, it could simply have provided, in the
first paragraph, that a landowner owes no duty of care to avoid, prevent, remedy, or give any
warning of hazardous conditions, uses, structures, or activities, on the land. The Legislature did not
do so. Instead, it selected language carrying a strong implication that the safe-premises immunity
is narrower than the hazard-warning immunity, and does not extend to unsafe activities such as
negligent driving of a vehicle.


[9]  The third reason relies on another statutory construction principle, that courts must strive to
give meaning to every word in a statute and to avoid constructions that render words, phrases, or
clauses superfluous. (People v. Trevino (2001) 26 Cal.4th 237, 245–246, 109 Cal.Rptr.2d 567, 27
P.3d 283; People v. Woodhead (1987) 43 Cal.3d 1002, 1010, 239 Cal.Rptr. 656, 741 P.2d 154.) The
broad construction of the safe-premises immunity *81  provision that the United States urges us
to adopt would violate this rule. The duty to “keep the premises safe,” as the United States views
it, encompasses not only the duty to prevent or remedy hazardous conditions on the property, and
possibly also to guard against criminal activity by third parties, but also the duty to use due care
in the conduct of any activity on the property. In other words, the United States would have us
construe the language in Civil Code section 846 's first paragraph absolving landowners of the
duty “to keep the premises safe” as absolving landowners of any duty of care to avoid personal
injury to recreational users of their land. But such a broad reading of the safe-premises immunity
would encompass ***732  tort claims based on a failure to warn of potentially dangerous activities
because, as to such activities, a landowner can “keep the premises safe” either by conducting the
activities in a safe manner or by warning others of the risks posed by those activities. Therefore,
it is not reasonable to construe the phrase “keep the premises safe” as encompassing one of
those alternative safety approaches but not the other. Unless the phrase “keep the premises safe”
is construed narrowly to mean preventing or remedying dangerous physical conditions on the
property, the alternative expansive construction renders superfluous the separate liability shield
for failures to warn of hazardous activities. To give independent meaning and purpose to Civil
Code section 846 's hazard-warning clause, we construe Civil Code section 846 's safe-premises
clause more narrowly to encompass only premises liability claims arising from alleged breaches
of property-based duties.


For these three reasons that are based on the plain language of Civil Code section 846 's first
paragraph, we conclude that section 846 does not bar a recreational user's vehicular negligence
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claim against a landowner. 6  Although section 846 is broad in many respects, it is not all-
encompassing, and it does not release landowners or their employees from their basic duty to use
due care while engaged in potentially hazardous activities such as driving a motor vehicle.


6 Insofar as it is inconsistent with this conclusion, the state Court of Appeal's decision in
Shipman v. Boething Treeland Farms, Inc., supra, 77 Cal.App.4th 1424, 92 Cal.Rptr.2d 566,
is disapproved.


**51  [10]  Our conclusion is not altered by consideration of the language of Civil Code section
846 's fourth paragraph stating that the section “does not limit the liability which otherwise
exists ... for willful or malicious failure to guard or warn against a dangerous condition, use,
structure or activity.” This provision establishes a limitation on, or exception to, the various section
846 immunities. The reference to a “willful or malicious failure to ... warn against a dangerous
condition, use, structure or activity” (italics added) limits the hazard-warning immunity provided
by section 846 's first paragraph. The reference to a “willful or malicious failure to guard ...
against a dangerous condition, use, structure or activity” limits both the safe-premises immunity
*82  granted by the first paragraph (as to dangerous conditions and structures) and the third
paragraph's immunity from liability for injuries caused by recreational users (as to dangerous uses
and activities). The words “guard against a dangerous ... activity” aptly describe a duty relating
to the dangerous activity of a third party, such as a recreational user, and would be an odd choice
of words to describe a duty relating to the landowner's own activities. Thus, section 846 's fourth
paragraph does not establish a limitation or exception for the landowner's own willful or malicious
conduct. We may infer that the Legislature perceived no need for such a limitation inasmuch as it
had not provided a corresponding immunity for activities, such as vehicle driving, conducted by
the landowner or the landowner's employee.


B. Legislative History
Having concluded, based on the plain meaning of its language, that Civil Code section 846 does
not bar vehicular negligence claims against landowners, it is not necessary to consider the statute's
legislative history. Our review of that legislative history reveals, however, that it is consistent with
our conclusion.


***733  As this court observed in Ornelas, the legislative history for Civil Code section 846 is
sparse and, at least on some points, inconclusive. (Ornelas, supra, 4 Cal.4th 1095, 1105, fn. 8, 17
Cal.Rptr.2d 594, 847 P.2d 560.) “A letter from the bill's Senate sponsor to the Governor urging
favorable consideration suggests that it would encourage owners who might otherwise fear liability
to grant access to their property.” (Ibid.) As this court has noted, however, in crafting legislation
that would prevent the closure of private lands to recreational users because of landowners'
liability concerns, the California Legislature sought to strike a fair balance between the interests
of private landowners and those of recreational users. (Id. at p. 1108, 17 Cal.Rptr.2d 594, 847
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P.2d 560.) Our conclusion here, that section 846 encompasses premises liability claims but not
vehicular negligence claims, furthers this legislative objective of balancing the respective interests
of landowners and persons using their lands for recreation. Construing section 846 to confer an
immunity from liability for injuries caused by the negligent conduct of the landowner or the
landowner's employees might well discourage recreational use of the land, thereby defeating the
underlying statutory purpose. Moreover, the Legislature might well have concluded that it is fair
to hold both landowners and recreational users to essentially the same standard of care. Thus, if
the landowner and a recreational user are engaged in the same activity on the land at the same
time—whether hunting, bicycle riding, or driving a vehicle—each should owe the same duty of
care to the other and each should be subject to the same liability if a breach of that duty results in
personal injury to the other. At the same time, the landowner is relieved of liability for recreational
user injuries *83  when the theory of liability depends on a duty that the law otherwise imposes
specifically and uniquely on landowners.


The summary prepared by the Legislative Counsel for the original 1963 bill states that the bill
“provides that an owner of an estate in real property is not liable for injuries to people who enter
upon his land for various recreational purposes” (Legis. Counsel, Rep. on Sen. Bill No. 639 (1963
Reg. Sess.) July 5, 1963) and this wording is repeated in some other legislative history documents
relating to that bill. These statements might be read as suggesting that Civil Code section 846
confers a blanket immunity. But if the Legislature had actually intended such a broad **52  and
unqualified immunity, it could have used the Legislative Counsel's broad and unqualified wording.
That it chose rather different wording suggests that it intended a narrower and more focused
immunity, and the language of the statute itself is the most reliable guide to legislative intent.


We note also that legislative history materials from the 1980 amendment that extended Civil
Code section 846 's protections to owners holding nonpossessory interests in land consistently
summarize the section as providing “that an owner of any estate in real property owes no duty of
care to keep the premises safe for entry or use by others for any recreational purpose.” (Sen. Com.
on Judiciary, analysis of Assem. Bill No.1966 (1979–1980 Reg. Sess.) as amended Feb. 11, 1980,
p. 1, italics added.) Likewise, the debate surrounding the 1980 amendment to section 846 focused
on whether nonpossessory landowners should be given an incentive to “protect the public from
dangerous conditions on the land.” (See, e.g., Assem. Com. on Judiciary, analysis of Assem. Bill
No.1966 (1979–1980 Reg. Sess.) as amended Feb. 11, 1980, p. 3, italics added.) These statements
support our construction of section 846 as barring only premises liability ***734  claims arising
from property-related duties.


C. Public Policy Considerations
Although our construction of Civil Code section 846 is not based on public policy considerations,
we review those considerations briefly to ensure that the construction we adopt will not produce
manifestly adverse effects that the Legislature could not have intended when it enacted that law.
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The state has a strong interest in promoting the safe driving of motor vehicles and in preventing
or minimizing personal injuries resulting from motor vehicle accidents. Our construction furthers
these interests by encouraging property owners and their employees to drive safely on their lands
so as to reduce collisions with, and injuries to, persons engaged in recreational activities on those
lands.


Regarding activities other than motor vehicle driving, our construction, as previously mentioned,
has the effect of holding landowners and those who *84  enter their property for recreational
purposes to essentially the same standard of care. The landowner's status as landowner does not
result in the imposition of additional duties or a higher standard of care, but neither does it relieve
the landowner from the general duty imposed on all, landowner and recreational user of land alike,
to exercise due care while performing activities that could result in injuries to others.


Attempting to demonstrate the “artificiality of the distinction” (post, p. 7 (dis. opn. of Baxter,
J.)) that we draw here between negligence consisting of a failure to remedy a dangerous physical
condition and negligence in the performance of an activity, the dissent relies heavily on a series
of hypothetical scenarios. In constructing these examples, the dissent avoids mention of any
factual detail that would establish the landowner's actual negligence, thereby creating a false
impression that if Civil Code section 846 's liability shield is not extended to cover these
situations, landowners may be held liable for conduct that is entirely blameless. Moreover, the
dissent nowhere acknowledges the arbitrary distinctions that would determine liability under the
construction of section 846 that it proposes.


An example illustrates the latter point. A landowner is visited by his brother, who lives in another
state, and the two travel in the same car to a tavern where they spend the afternoon talking and
consuming alcoholic beverages. On their return to the landowner's property, the car goes out of
control, as a result of excessive speed and the driver's inebriation, while making the turn from the
public highway onto the landowner's property. The car strikes a recreational hiker, who is seriously
injured. Under the dissent's proposed interpretation of Civil Code section 846, if the negligent
driver is the landowner, he is liable for the hiker's injuries if the hiker happens to be standing beside
the public road, off of the landowner's property, but section 846 shields the owner from liability if
the hiker is standing just a few feet away on the landowner's property. And if the negligent driver
happens to be the landowner's brother, rather than the landowner, the **53  brother is liable for
the hiker's injuries regardless of where the hiker happens to be standing when struck, because Civil
Code section 846 's liability shield applies only to persons having an interest in the land. Under
the construction we adopt here, of course, the identity of the driver and the hiker's exact location
at the time of injury are not relevant in making the liability determination.
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IV


Having concluded that Civil Code section 846 's safe-premises immunity clause ***735  does
not encompass vehicular negligence claims, we consider and reject the arguments that defendant
United States offers against this statutory construction.


*85  To support its position that Civil Code section 846 precludes recovery against a landowner for
an injury caused by vehicular negligence, defendant United States seizes on language in this court's
decision in Ornelas characterizing section 846 as “extremely broad” (Ornelas, supra, 4 Cal.4th
1095, 1105, 17 Cal.Rptr.2d 594, 847 P.2d 560). But Ornelas dealt with an injury caused by farm
equipment being stored on the premises, a hazardous condition of the property. Nowhere in this
court's discussion of the scope of section 846 did this court consider unsafe activities undertaken
by landowners or their employees. More specifically, at no point did this court in Ornelas, or
in any other case before this one, address whether section 846 immunity would extend to cover
affirmative acts of negligence on the part of landowners or their employees.


[11]  Viewed in context, the “extremely broad” language in Ornelas refers to the type of interest
held by the landowner (possessory or nonpossessory), the nature of the property (developed
or undeveloped, urban or rural, natural or altered), and the sorts of activities considered
“recreational” (including even the spontaneous, unsupervised play of young children). (Ornelas,
supra, 4 Cal.4th 1095, 1100–1102, 1105–1108, 17 Cal.Rptr.2d 594, 847 P.2d 560.) Civil Code
section 846 is indeed broad in each of those respects. Ornelas made this point to explain why the
statute applies to protect landowners from liability even if the land at issue is not well suited to
recreational pursuits. (Ornelas, supra, at p. 1105, 17 Cal.Rptr.2d 594, 847 P.2d 560.) This court
stated that, “assuming the requisite ‘interest’ in land, the plain language of the statute admits of
no exceptions, either for property ‘unsuitable’ for recreational use or otherwise.” (Id. at p. 1105,
17 Cal.Rptr.2d 594, 847 P.2d 560.)


Defendant United States relies also on this language in Ornelas: “The landowner's duty to the
nonpaying, uninvited recreational user is, in essence, that owed a trespasser under the common
law as it existed prior to Rowland v. Christian [ (1968) ] 69 Cal.2d 108, 70 Cal.Rptr. 97, 443
P.2d 561; i.e., absent willful or malicious misconduct the landowner is immune from liability for
ordinary negligence.” (Ornelas, supra, 4 Cal.4th 1095, 1100, 17 Cal.Rptr.2d 594, 847 P.2d 560.)
Because this language was unnecessary to the decision in Ornelas, it was dictum, and thus lacking
in precedential force (City of Hope National Medical Center v. Genentech, Inc. (2008) 43 Cal.4th
375, 390, 75 Cal.Rptr.3d 333, 181 P.3d 142), particularly in light of the facts of Ornelas, which
involved a premises liability claim based on the allegedly hazardous condition of the property (see
Brown v. Kelly Broadcasting Co. (1989) 48 Cal.3d 711, 734–735, 257 Cal.Rptr. 708, 771 P.2d 406
[stating that a decision's positive authority is limited by the facts presented by the case] ). Indeed,
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until now every Civil Code section 846 case this court has decided has involved an injury arising
out of the condition of privately owned property, rather than an injury arising out of an allegedly
unsafe activity being conducted on the property. (See Prince v. Pacific Gas & Electric Co. (2009)
45 Cal.4th 1151, 90 Cal.Rptr.3d 732, 202 P.3d 1115 [child injured while attempting to dislodge a
kite from a power line on defendant's property]; *86  Lewis v. Superior Court (1999) 19 Cal.4th
1232, 82 Cal.Rptr.2d 85, 970 P.2d 872 [plaintiff injured when horse he was riding stepped into
a rut on defendant's private road]; Hubbard v. Brown (1990) 50 Cal.3d 189, 266 Cal.Rptr. 491,
785 P.2d 1183 [plaintiff injured ***736  when he ran his motorcycle into a fence on defendant's
property]; Delta Farms Reclamation Dist. No. 2028 v. Superior Court (1983) 33 Cal.3d 699, 190
Cal.Rptr. 494, 660 P.2d 1168 **54  [two teenage girls drowned in canal owned by defendant].)


Furthermore, it appears that the quoted Ornelas language on which defendant United States relies
is an inaccurate or at least incomplete description of a landowner's duty to a trespasser under the
common law as it existed in California before Rowland v. Christian, supra, 69 Cal.2d 108, 70
Cal.Rptr. 97, 443 P.2d 561. As described by this court in Rowland, the general rule under the
common law was that trespassers are “obliged to take the premises as they find them insofar as
any alleged defective condition thereon may exist,” and that “the possessor of the land owe[d]
them only the duty of refraining from wanton or willful injury.” (Rowland, supra, 69 Cal.2d at
p. 114, 70 Cal.Rptr. 97, 443 P.2d 561, italics added.) Twelve years earlier, this court had given
this somewhat more nuanced description of existing California law: “[I]n cases involving active
conduct, as distinguished from condition of the premises, the landowner or possessor may be liable
for failure to exercise ordinary care toward a licensee whose presence on the land is known or
should reasonably be known to the owner or possessor.” (Oettinger v. Stewart (1944) 24 Cal.2d
133, 138, 148 P.2d 19.)


Although Oettinger involved a licensee or “business visitor” rather than a trespasser, the court
implied that, at least under some circumstances, a landowner, while engaged in “active conduct,”
was obliged to exercise reasonable care toward a trespasser if the landowner knew that the
trespasser was present, or had reason to anticipate that the trespasser would be present, in the area
where the injury occurred. (Oettinger, supra, 24 Cal.2d at pp. 138–139, 148 P.2d 19.) Among the
cases this court cited as having recognized the above described landowner duty was Hamakawa v.
Crescent Wharf & W. Co. (1935) 4 Cal.2d 499, 50 P.2d 803, a case involving a trespasser. There,
this court had held that the defendant, who was in control of the premises that the plaintiff had
entered without permission, owed a duty “to conduct its activities with reasonable care for [the
plaintiff's] safety” if, but only if, the defendant “knew or from facts within its knowledge should
have known of the plaintiff's presence.” (Hamakawa, supra, at pp. 501–502, 50 P.2d 803.) This
description of the duty that a landowner owes to a trespasser at common law is consistent with
section 336 of the Restatement Second of Torts, which states: “A possessor of land who knows
or has reason to know of the presence of another who is trespassing on the land is subject to
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liability for physical harm thereafter caused to the trespasser by the possessor's failure to carry on
his activities upon the land with reasonable care for the trespasser's safety.”


*87  Of course, Civil Code section 846 makes a plaintiff's common law status, whether invitee or
trespasser, irrelevant to the question of the defendant landowner's liability. What we decide today
is whether section 846 shields a landowner from liability for a recreational user's injury caused
by the negligent driving of the landowner's employee. The dictum in this court's Ornelas decision
regarding a landowner's duty to a trespasser under earlier common law (Ornelas, supra, 4 Cal.4th
1095, 1100, 17 Cal.Rptr.2d 594, 847 P.2d 560) offers little instruction on that issue. This court had
no need in Ornelas to consider negligence unrelated to the upkeep of the premises, as Ornelas
involved the sort of injury typically arising under section 846— ***737  an injury resulting from
the condition of the land.


V


In response to the Ninth Circuit's request for clarification of California law, we conclude that Civil
Code section 846 does not shield a landowner from liability to a recreational user for personal
injury resulting from the negligent driving of the landowner's employee acting within the course
and scope of employment.


WE CONCUR: GEORGE, C.J., WERDEGAR, and MORENO, JJ.


Dissenting Opinion by BAXTER, J.
I respectfully dissent. It is clear to me **55  that under Civil Code section 846, 1  the so-called
recreational use immunity statute, the owner of an estate in real property is not liable for any
injury suffered, as the result of the owner's mere ordinary negligence, by one who is on the
property, without payment or invitation, for recreational purposes. The owner's statutory immunity
for ordinary negligence under such circumstances applies not only to injuries caused by physical
conditions on the property, but also to those caused by the owner's uses of, and activities on, the
property, such as the negligent driving at issue here. As I shall explain, this result is compelled by
a fair reading of the statutory language and by the policies underlying the immunity, as we have
previously described them.


1 All further unlabeled statutory references are to the Civil Code.


At the outset, I share a natural sympathy for the injured plaintiff in this case. It certainly seems
that a bicyclist injured in a traffic accident on a public highway should be able to recover from
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the employer of a negligent driver who struck him while engaged in the course and scope of
the employment. Unfortunately, however, the accident at issue here involved a federal employee
driving on federal land. For better or worse, Congress has cloaked the federal government in
California with any tort immunity a private person, including a private landowner, would have
under state law, such as the *88  recreational use immunity conferred by section 846. (28 U.S.C.
§ 1346(b)(1).) Moreover, though the government actively promotes the free public recreational
use of its national forest lands and roads, case law has consistently held that it does not thereby
“expressly invite[ ]” members of the public onto its property, so as to come within an express
statutory exception to immunity. (§ 846, 4th par.) 2  These anomalous, and perhaps counterintuitive,
circumstances should not influence our resolution of the issue the Ninth Circuit has asked us to
decide here. We should resist the temptation to make bad law from bad facts.


2 See, e.g., Mattice v. U.S. (9th Cir.1992) 969 F.2d 818, 820–821 (section 846 applied to paved
secondary access road in national park); Termini v. U.S. (9th Cir.1992) 963 F.2d 1264, 1265–
1266 (§ 846 applied to Forest Service road in Angeles National Forest); Phillips v. U.S. (9th
Cir.1979) 590 F.2d 297, 299–300 (Forest Service promotional literature was not “express
invitation” to enter national forest); see also Ravell v. U.S. (9th Cir.1994) 22 F.3d 960, 962–
963 (invitation to general public to attend air show on military base was not “express[ ]
invit[ation]” to injured spectator); Johnson v. Unocal Corp. (1993) 21 Cal.App.4th 310, 317,
26 Cal.Rptr.2d 148 (exemption from § 846 immunity requires “direct, personal invitation”
to injured person).


Instead, we must focus on how section 846 properly applies to the millions of individual California
property owners—agricultural, industrial, commercial, and residential—who face exposure to tort
liability when persons who have entered private ***738  land for recreational purposes, often
without the owners' permission, come into contact with the owners' normal activities on their
property. For multiple reasons, the majority reaches the wrong interpretation of section 846 as
applied to these owners.


The Legislature's primary purpose in adopting section 846 was to encourage the owners of real
property to allow recreational use of the property by others without fear that if an owner's mere
negligence on the premises injured such a user, the owner would face tort liability. As discussed
below, nothing in the legislative history of section 846, or in our case law directly interpreting this
statute, manifests an intent to immunize only static physical “conditions” on the property, while
leaving the owner fully exposed if his or her normal activities on the property injure a person who
has entered, without payment or invitation, for recreational purposes. Though the majority insists
otherwise, there is no readily apparent reason why the Legislature would make such a distinction.
Landowners do not simply maintain their property, they use it. If the law seeks to encourage such
owners to allow nonpaying, uninvited strangers to enter and use their land for recreational purposes
without fear of personal injury liability, both “conditions” and “use” immunity are equally justified.
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Of course, as this court has indicated, the statute also reflects a policy that it is unfair **56
to subject a landowner to tort liability when nonpaying, uninvited *89  strangers enter against
the landowner's will for recreational purposes. This was a primary ground for our holding that
section 846 applies even to land that is unsuitable for recreation, and even where the landowner
seeks to prevent recreational entry and use by others. In reaching this conclusion, we stressed that
section 846 sets forth only two requirements for immunity: “(1) the defendant must be the owner
of an ‘estate or any other interest in real property, whether possessory or nonpossessory’; and (2)
the plaintiff's injury must result from the ‘entry or use [of the “ premises”] for any recreational
purpose.’ (§ 846.)” (Ornelas v. Randolph (1993) 4 Cal.4th 1095, 1100, 17 Cal.Rptr.2d 594, 847
P.2d 560, italics added (Ornelas ).)


As we explained in Ornelas, the Legislature “could reasonably determine that a landowner—any
landowner—should not in fairness be held liable for injuries sustained by a trespasser from the
recreational use of the owner's property.” (Ornelas, supra, 4 Cal.4th at p. 1105, 17 Cal.Rptr.2d
594, 847 P.2d 560, italics added.) Indeed, we noted, the Legislature could recognize the “evident”
injustice of subjecting a landowner who seeks to prevent recreational entry to greater liability
than one who permits such entry. (Id., at p. 1107, 17 Cal.Rptr.2d 594, 847 P.2d 560.) In sum, we
indicated, the statute's purpose is to ensure that “[t]he landowner's duty to the nonpaying, uninvited
recreational user is, in essence, that owed a trespasser under the common law as it existed prior to
Rowland v. Christian [ (1968) ] 69 Cal.2d 108, 70 Cal.Rptr. 97, 443 P.2d 561 [ (Rowland ) ]; i.e.,
absent willful or malicious misconduct the landowner is immune from liability [to a recreational
user] for ordinary negligence. [Citations.]” (Id., at p. 1100, 17 Cal.Rptr.2d 594, 847 P.2d 560,
italics added; see also Rest.2d Torts, § 333 [under traditional common law rule, possessor of land
is not liable to trespassers for failure to exercise due care either to put the land in a reasonably safe
condition or “to carry on his activities so as not to endanger them” (italics added) ].) 3


3 The majority insists that, in expressing this principle, our Ornelas opinion provided an
“inaccurate or at least incomplete” description of pre-Rowland California law. (Maj. opn.,
ante, 112 Cal.Rptr.3d at p. 736, 235 P.3d at p. 54.) This law, the majority asserts, had
developed nuances that acknowledged a landowner's duty to exercise due care in “active
conduct” toward a trespasser whose presence was, or reasonably should have been, known.
(Ibid; see also Rest.2d Torts, supra, § 336.) The point is of little moment. The simple fact is
that, in Ornelas, we discerned a legislative intent, by the adoption of section 846, to absolve
a landowner of any duty to avoid negligent “conduct” toward a recreational trespasser.


***739  Land may be unsuitable for recreation, and the owner may attempt to prevent recreational
trespassing, not only because of dangerous physical conditions of the land itself, but because the
activities the owner is conducting on the property—whether industrial, agricultural, commercial,
residential, or even recreational—simply make it incompatible with recreational use by outsiders.
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No reason appears why those activities, if not willful or malicious, should nonetheless expose the
owner to tort liability when a trespasser who enters the land for recreational purposes is injured.


*90  Despite all this, the majority concludes that section 846 's basic immunity extends only to the
physical condition of the land itself, not to uses or activities on the land by the owner, such as the
operation of a motor vehicle by the owner (or the owner's employee). To support its conclusion,
the majority first points to features of the statutory language. However, I respectfully submit that
the majority's parsing of the statute does not withstand scrutiny. To put my views in context, I
briefly review the statutory terms.


For our purposes, the significant portions of section 846 are contained in the first, third, and fourth
paragraphs. The first paragraph provides in pertinent part that one with a possessory interest in
real property “owes no duty of care to keep the premises safe for entry or use by others for any
recreational purpose,” or to “give any warning [to such recreational entrants or users] of hazardous
conditions, uses of, structures, or activities on such premises.” (§ 846, italics added.)


The third paragraph says that a landowner who gives permission to another for recreational **57
entry and use does not thereby (a) warrant “that the premises are safe for such purpose,” (b) accord
the permitted person “the legal status of an invitee or licensee to whom a duty of care is owed, or
(c) assume responsibility for or incur liability for any injury ... caused by any act of such person.
...” (§ 846, italics added.)


Finally, the fourth paragraph states, inter alia, that section 846 “does not limit the liability which
otherwise exists (a) for willful or malicious failure to guard or warn against a dangerous condition,
use, structure or activity.” (§ 846, italics added.)


When all is said and done, the majority relies almost exclusively on two aspects of the first
paragraph. First, the majority focuses upon the phrase “keep the premises safe.” The majority
insists this phrase conjures up the notion of “premises liability,” a term of art generally associated
with a landowner's “property-based” duty to maintain the land and buildings themselves in a
reasonably safe condition. (Maj. opn., ante, 112 Cal.Rptr.3d at p. 730, 235 P.3d at p. 49, italics
added.) The Legislature, the majority assumes, must have so understood when it chose the statutory
language. This phrase, the majority insists, does not extend to the owner's negligent day-to-day
activity unrelated to property maintenance, such as careless operation of a vehicle, even though the
negligent conduct ***740  occurs on his or her own property and causes injury to a recreational
user.


I am not persuaded. In the first place, there is no hard-and-fast rule that “premises liability”—the
liability exposure of a possessor of land to persons injured thereon—is limited to what the majority
deems the “property-based *91  duties” (maj. opn., ante, 112 Cal.Rptr.3d at p. 731, 235 P.3d at
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p. 49) of physical care, maintenance, and repair. Generally, “ ‘[t]he proper test to be applied to
the liability of the possessor of land ... is whether in the management of his property he has acted
as a reasonable man in view of the probability of injury to others....' ” (Alcaraz v. Vece (1997)
14 Cal.4th 1149, 1156, 60 Cal.Rptr.2d 448, 929 P.2d 1239, quoting Rowland, supra, 69 Cal.2d
108, 119, 70 Cal.Rptr. 97, 443 P.2d 561.) Nothing in that formulation necessarily distinguishes
between dangers arising from mere negligent property maintenance by the possessor, on the one
hand, and dangers arising from activities the possessor or others are conducting on the property,
on the other. (See, e.g., Ann M. v. Pacific Plaza Shopping Center (1993) 6 Cal.4th 666, 674, 25
Cal.Rptr.2d 137, 863 P.2d 207 [duty of landlord to tenant or patron to protect against foreseeable
criminal activity on the property]; Austin v. Riverside Portland Cement Co. (1955) 44 Cal.2d 225,
233, 282 P.2d 69 [possessor's duty to warn contractor's employees of danger posed by operation
of crane near live power lines].)


In any event, the Legislature did not use the term of art “premises liability,” as it might easily
have done. Instead, the statute employs the broader phrase “keep the premises safe.” This phrase
reasonably encompasses all failures to exercise due care that render the “premises” unsafe for
recreational use by uninvited, nonpaying outsiders. Such failures may as easily and commonly
involve the owner's active conduct on the property, and the day-to-day use the owner makes of it,
as they do static physical conditions on the land. As indicated above, no logical reason appears why
the phrase “keep the premises safe” should provide immunity only for one, and not for the others.


The following examples illustrate the artificiality of the distinction the majority proposes:


A salvage yard, surrounded by a fence posted with “customers only” and “no children” signs,
is strewn with carelessly heaped piles of parts and scrap metal recovered from junked vehicles.
Attracted by the piles, two neighborhood teenagers, X and Y, enter for purposes of amusing
themselves. X scrambles onto one of the piles. His weight causes it to shift, and he is partially
buried in debris, causing him injury. Meanwhile, Y's attention is diverted to an auto crushing
machine, which is operating nearby. Y accidentally places his hand in the path of the crushing
mechanism. The operator fails to shut off the machine in time, and Y's arm is seriously mangled.
Under the majority's proposed holding, the salvage yard owner is immune from liability to X, but
is liable for the negligent injury caused to Y.


**58  Similarly, a wheat farmer has fenced his fields and posted them with “ no trespassing” signs.
During the harvest season, three bored adolescents who *92  live nearby come onto the property
to see what recreational opportunities might present themselves. One of the adolescents, C, enters
a rarely used barn, which the farmer has allowed to fall into disrepair. C climbs up into the hayloft
and falls through the rotten structure, injuring himself. Meanwhile, C's companions, D and E, play
a form of “tag” in the farmer's wheat fields, using the tall, ripe summer wheat as cover. While D
is hiding, the farmer, harvesting his wheat with a combine, accidentally ***741  runs over D's
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leg, causing serious injury. Under the majority's analysis, the farmer is not liable to C, but is fully
exposed to liability to D.


Finally, a landowner, A, has a rural home with substantial acreage. On a remote portion of his
property, he has constructed, for his own recreational use, a dirt bike course that includes moguls,
blind curves, and water hazards. The owner has fenced off his land to discourage entry by strangers.
He is familiar with the challenges the course presents, and, because of his efforts to deter outsiders,
he assumes he will encounter no other riders. Hence, to maximize his fun, A rides at the highest
speed the course will accommodate. While he is doing so, two other dirt bikers, B and C, negotiate
the fence, enter the property with their vehicles, and begin riding on the course. B rounds a blind
curve, unaware of the hidden water hazard just beyond. He crashes into the water, and is injured.
Moments later, C speeds through the same curve, only to see A bearing down on him. The bikes
ridden by A and C collide, injuring C. Under the majority's narrow construction of “keep the
premises safe,” A is immune from liability for B's injury, but is fully exposed to liability for the
injury caused to C.


Section 846 's immunity for failure to “keep the premises safe” does not, by its terms, admit of
such arbitrary distinctions. Nor are they justified in light of the clear public policy implemented
by the statute. 4


4 The majority provides its own hypothetical example in an attempt to show that section 846
might operate arbitrarily in certain circumstances if interpreted to absolve a landowner of
due care toward a nonpaying, uninvited recreational user with respect to the owner's uses
and activities on the property as well as physical conditions thereon. (Maj. opn., ante, 112
Cal.Rptr.3d at pp. 734–735, 235 P.3d at pp. 52–53.) Of course, any statutory policy choice
may produce arbitrary results in isolated instances. But the majority fails to persuade that the
policies reflected in section 846—to encourage the availability of suitable private land for
recreation while protecting the owners of unsuitable land from liability for mere negligence
to recreational trespassers—are best served by its pinched construction of the statute.


The majority next observes that the first paragraph of section 846 also states an immunity for
failure “to give any warning of hazardous conditions, uses of, structures, or activities on such
premises.” (Italics added.) Confronted with the fact that this phrase specifically refers to active
conduct as well as physical conditions, the majority reasons that the immunity for failure to warn
is simply broader than the “premises safe” immunity. Because a broad *93  construction of the
“premises safe” immunity to include uses and activities would encompass failure-to-warn theories,
the majority asserts, such a construction would render the separate immunity for failure to warn
unnecessary and superfluous. Hence, the majority concludes, the “premises safe” immunity must
apply only to physical conditions, while the broader failure-to-warn immunity extends to activities
and uses as well.
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For several reasons, this analysis is not convincing. In the first place, no reason appears why
the Legislature would wish to immunize landowners, as against recreational users, for failing to
warn about hazardous activities and uses, while holding them fully liable for the activities and
uses themselves. A more logical approach would be just the opposite—immunity for hazardous
activities and uses, so long as the landowner provided adequate warning to persons entering the
land for recreational purposes.


Consider the following example: As all agree, the statute would immunize a farmer ***742  from
negligence liability for failing to warn nonpaying, uninvited recreational entrants that he is about
to spray his crops with toxic pesticides. Nonetheless, he does post prominent **59  notices of
the imminent spraying at numerous locations on the fence around his land. Notwithstanding these
warnings, trespassers climb through the fence and enter the property to hunt pheasant. Satisfied
that the warnings he provided would deter recreational entrants, the farmer negligently fails to
notice the hunters' presence, and he proceeds with the spraying operation. Several of the hunters
suffer injurious reactions. Under the majority's interpretation of section 846, the farmer's act of
spraying exposes him to liability, even though he provided clear warnings, and even though he
would have been immune from liability for his negligent failure to do so. It is difficult to conclude,
as a matter of common sense, that the Legislature intended such a result.


Moreover, contrary to the majority's assertion, it is simply not true that if the “premises safe”
immunity applies to uses and activities as well as physical conditions, the failure-to-warn immunity
becomes superfluous. On the contrary, separate treatment of the two immunities, as applied to both
static physical conditions and active conduct, is rational and logical, because the duties to which
these immunities relate are themselves often separate. Situations may arise where due care could
be satisfied either by directly reducing, avoiding, or eliminating dangers arising from conditions or
activities on one's property—i.e., “keep[ing] the premises safe”—or by giving adequate warning
of the dangers. In some cases, where due care cannot make conditions or activities on the premises
safe—such as those arising from inherently or unavoidably dangerous agricultural or industrial
operations—due care, where such a duty is owed, may still require the landowner to warn potential
entrants of these dangers.


*94  Ample reason thus exists to absolve a landowner of negligence liability to an injured
recreational user whether a duty would otherwise arise to eliminate dangerous conditions and
activities, or simply to warn of them. In my view, section 846 does just that.


If there were any doubt on this point, the fourth paragraph of section 846 resolves it. As indicated
above, this paragraph declares in pertinent part that the statute “does not limit the liability which
otherwise exists ... for [a landowner's] willful or malicious failure to guard or warn against a
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dangerous condition, use, structure or activity ....” (Italics added.) Two aspects of this provision
unambiguously refute the majority's construction of the statutory immunity.


First, the paragraph evidences the Legislature's intent to deal separately and equally with the
respective duties to “warn against,” and to “guard ... against,” dangers on the property, whether
those dangers arise from “condition [s]” and “structure[s],” or from “activit[ies]” and “use[s].” (§
846, 4th par.) Insofar as the paragraph withdraws or withholds immunity for landowners' “willful
or malicious” acts or omissions that injure recreational users, it does so across the board, for failures
both to “guard ... against,” and to “warn against,” injury-causing dangers, stemming either from
physical conditions, or from the owners' uses or activities.


As so worded, the fourth paragraph thus clarifies the scope and extent of the first paragraph's
immunity. The fourth paragraph makes clear that there is no immunity if the failure to “guard ...
against,” or to “warn against,” dangerous “condition[s], use[s], structure[s] or activit[ies]” was
“willful or malicious.” But the statute's ***743  need to specify the broad range of circumstances
in which immunity is not provided obviously arises because the statute does otherwise provide
immunity under the same circumstances for merely negligent acts or omissions. The paragraph
clearly implies that its exception from immunity for “willful or malicious” conduct is coextensive
with the immunity for conduct that is merely negligent. Since the exception applies to a failure to
“guard ... against” dangerous “use[s]” and “activit[ies]” as well as hazardous physical conditions,
so must the immunity. (§ 846, 4th par.)


Thus, the most natural way to read the statute is that, under the first paragraph, the immunity
extends to conditions, activities, and uses, except, under the fourth paragraph, those that are
“willful or malicious.” Under this construction, the first paragraph's phrase “keep the premises
safe” is simply an analog of the fourth paragraph's phrase **60  “guard ... against a dangerous
condition, use, structure or activity.”


*95  The majority suggests the fourth paragraph's withdrawal of immunity for “willful or
malicious” failure to “guard ... against” “use[s]” and “activit [ies]” may properly be read as
referring only to the third paragraph, which specifies that a landowner who gives permission to
another person to enter for recreational purposes does not thereby “assume responsibility for or
incur liability for any injury ... caused by any act of such person.” (§ 846, 3d par., italics added.)
Because the only express immunity set forth in section 846 for “act[s]” is the third-paragraph
immunity for the “act[s]” of a permitted user, this line of reasoning goes, the fourth paragraph
must simply mean that if the landowner has acted in a “willful or malicious” fashion, his or her
immunity for the “act” of a permitted recreational user will not apply.


But this unduly narrow construction of the fourth paragraph's references to “use[s]” and
“activit[ies]” finds no support in the statutory language. By its terms, the fourth paragraph's
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withdrawal of immunity for “willful or malicious” conduct by the landowner broadly extends
to all failures to “guard or warn against a dangerous condition, use, structure or activity.” (§
846, 4th par.) Nothing in this phrase suggests it is limited to those particular “act [s]” of a third
person to whom the landowner has given permission for recreational entry and use, though such
a qualification could easily have been expressed. And, as indicated above, the broad phrasing of
the fourth paragraph's exception to immunity clearly implies that the immunity itself also extends
not only to “condition[s]” of the land, but to “use[s]” and “activit [ies]” thereon—including those
of the landowner.


Indeed, it is difficult to imagine how the scenario to which the majority confines the fourth
paragraph's withdrawal of immunity would ever occur. If I understand the majority's position
correctly, the withdrawal of immunity for “willful or malicious” failure to “guard ... against”
“use[s]” or “activit [ies]” on the land that injured a recreational user would apply only in the
almost inconceivable case where the landowner “willful[ly] or malicious[ly]” failed to prevent a
recreational user, whom the landowner had permitted to enter, from injuring another person on
the land. Such a circumstance is so unlikely in real life that it stretches credulity to believe the
Legislature was focused on it.


Moreover, contrary to the majority's analysis, the third paragraph of section 846 supports, rather
than undermines, my reading of the statute. The third paragraph states, inter alia, that merely by
***744  giving permission to enter and use the property for recreational purposes, the landowner
does not thereby grant “the person to whom permission has been granted the legal status of an
invitee or licensee to whom a duty of care is owed ....” (§ 846, 3d par., italics added.) The obvious
purpose of this provision is to equate the statutory immunity against a permissive recreational user,
who might otherwise be *96  entitled to greater common law protection as “an invitee or licensee,”
with that afforded in the case of a recreational trespasser. By using the broad, unqualified term “a
duty of care” (ibid., italics added) to describe the extent of this immunity, the statutory language
strongly suggests that a landowner simply owes no duty of care (other than to refrain from “willful
or malicious” conduct) to prevent injury to uninvited, nonpaying persons, whether trespassers or
“permittee[s],” who enter and use the land for recreational purposes (id., 4th par.).


The majority concedes that the legislative history of section 846 is sparse, and further
acknowledges that the Legislative Counsel's summary of the original 1963 bill (bill “provides that
an owner of an estate in real property is not liable for injuries to people who enter upon his land for
various recreational purposes”) (Legis. Counsel, Rep. on Sen. Bill No. 639 (1963 Reg. Sess.) July
5, 1963) suggests an intent to create a blanket immunity for injuries arising from a landowner's
negligence. Nonetheless, the majority insists its narrower view of the intended immunity finds
support in the legislative history of the 1980 amendment to section 846.
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I do not agree. One example cited by the majority simply parrots the statutory phrase “keep the
premises safe.” (Sen. Com. on Judiciary, analysis of Assem. Bill No.1966 **61  (1979–1980
Reg. Sess.) as amended Feb. 11, 1980, p. 1.) As I have indicated above, this language does not
necessarily track the narrower term of art “premises liability.” Moreover, at least some of the
1980 legislative documents, while reciting the statutory language, state interchangeably that the
statute “exempts an owner of any estate in real property from liability to recreational users of his
premises.” (E.g., Assem. Com. on Judiciary, Bill Digest, Assem. Bill No.1966 (1979–1980 Reg.
Sess.) as amended Feb. 11, 1980, p. 2.) This broader language suggests a blanket immunity for
all injuries negligently caused by a landowner to a nonpaying, uninvited person on the property
for recreational purposes.


The majority suggests that if the Legislature meant to immunize a landowner against all injuries
sustained by a nonpaying, uninvited recreational user of the property as the result of the
landowner's negligence, it could simply have stated that rule in so many words. But given the
ample indicia that the Legislature did intend to immunize both conditions and activities, if not
“willful or malicious,” its failure to set forth the rule with the grammatical exactitude the majority
proposes cannot be dispositive.


The majority also speculates that by applying the immunity only to physical conditions, and
not to “use[s]” and “activit[ies],” the Legislature sought to strike a reasonable balance between
landowners and recreational users of land. The premise of this theory is that if the statute
absolved *97  landowners of liability for their negligent conduct toward those on the property
for recreational purposes, persons would be discouraged from using private lands for recreation,
contrary to the purpose of section 846.


But there are two responses to this line of reasoning. First, as the Legislature must have understood,
the greater a landowner's potential exposure to liability for ***745  injuries to nonpaying,
uninvited recreational users, the greater is his or her incentive to discourage or prohibit such use.
Second, as this court has previously made clear, section 846 also justly applies to landowners
who do discourage recreational entry and use of their unsuitable property. As indicated, that
unsuitability may arise as much from the owner's activities on the property that are incompatible
with recreation, as from physical conditions thereon.


The majority also posits that the Legislature may have sought to place a landowner and a
recreational user of the land on an equal footing, such that each owes a similar duty of care to
refrain from injurious conduct when they are jointly engaged in activities on the property. The
majority offers no evidence for this equal-footing theory. Moreover, as previously indicated, it flies
in the face of the policies we have said underlie section 846. First, the statute seeks to encourage a
landowner to permit outsiders to enter and use the land for recreational purposes, even though (1)
the recreational users have no right to enter for this purpose, and (2) the owner has the absolute
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right to exclude them. Second, the statute seeks to protect a landowner who does exercise his or
her absolute right to discourage recreational entry—perhaps because the owner's own use of the
land is incompatible with safe recreation by outsiders—from unjust exposure to tort liability when
an outsider nonetheless enters for purposes of recreation and is injured while on the property.


Neither of these objectives is served by placing a landowner and a recreational user who enters the
land without right or permission on an equal footing with respect to their respective activities on
the land. Instead, as the Legislature undoubtedly concluded, the landowner is entitled to protection
for his or her own uses and activities when, as a result of the owner's mere negligence, a nonpaying,
uninvited person who has entered the property for recreational purposes suffers injury.


For all these reasons, I am strongly persuaded that section 846 provides immunity both for
negligent property maintenance by a landowner, and for negligent active conduct by the owner
on the property, when a resulting danger causes injury to a nonpaying, uninvited person who is
present for recreational purposes. I believe the majority's contrary holding seriously misconceives
the legislative purpose and undermines the public policy reflected in section 846.


*98  **62  Accordingly, I would respond to the Ninth Circuit's request for clarification of
California law by concluding that Civil Code section 846 does shield a landowner from liability to
a nonpaying, uninvited recreational user for personal injury resulting from the negligent driving
of the landowner's employee acting in the course and scope of employment.


CONCUR: CHIN and CORRIGAN, JJ.


All Citations


50 Cal.4th 68, 235 P.3d 42, 112 Cal.Rptr.3d 722, 10 Cal. Daily Op. Serv. 9454, 2010 Daily Journal
D.A.R. 11,485
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237 Cal.App.4th 402
Court of Appeal, Third District, California.


Justin LEBER et al., Plaintiffs and Appellants,
v.


DKD OF DAVIS, INC., Defendant and Respondent.


C075204
|


Filed 5/12/2015


Synopsis
Background: Truck buyers brought lemon law action against dealer and manufacturer, alleging
truck had a defective transmission. The Superior Court, Yolo County, No. CV09-2201, Daniel P.
Maguire, J., granted summary judgment to dealer, and buyers appealed.


[Holding:] The Court of Appeal, Duarte, J., held that truck was not “new” as required to trigger
implied warranties of merchantability and fitness under the Song–Beverly Consumer Warranty
Act.


Affirmed.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (5)


[1] Appeal and Error De novo review
Given de novo review, the oral arguments on a summary judgment motion in the trial court
are of no utility on appeal, absent an oral concession by counsel.


6 Cases that cite this headnote


[2] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Truck with allegedly defective transmission which dealer sold to buyers was not “new”
as required to trigger implied warranties of merchantability and fitness under the Song–
Beverly Consumer Warranty Act, even though manufacturer's warranty had not expired
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at time truck was sold and warranty allegedly was transferable; dealer cautioned buyers
that sale was “as is” with “no warranty” and that buyers were responsible for any repairs.
Cal. Civ. Code §§ 1791(a), 1791.1, 1795.5.


6 Cases that cite this headnote


[3] Antitrust and Trade Regulation Warranties and Service Contracts
Antitrust and Trade Regulation Other particular subjects
Song–Beverly Consumer Warranty Act applies to “new” products as defined, with an
exception for assistive devices, devices to aid the disabled, sold at retail, in which case the
Act applies to both “new and used” devices. Cal. Civ. Code § 1791(a).


4 Cases that cite this headnote


[4] Antitrust and Trade Regulation Warranties and Service Contracts
Antitrust and Trade Regulation Other particular subjects
After defining consumer goods to refer to new goods, and having provided one exception
for used assistive devices, the Legislature presumably intended the Song–Beverly
Consumer Warranty Act to apply to and only to new products, unless otherwise explicitly
so stated. Cal. Civ. Code § 1791.


6 Cases that cite this headnote


[5] Antitrust and Trade Regulation Warranties and Service Contracts
As a remedial measure, the Song–Beverly Consumer Warranty Act should be construed
broadly. Cal. Civ. Code § 1790 et seq.


See 4 Witkin, Summary of Cal. Law (10th ed. 2005) Sales, § 52.


4 Cases that cite this headnote


**732  APPEAL from a judgment of the Superior Court of Yolo County, Daniel P. Maguire, Judge.
Affirmed. (Super. Ct. No. CV09-2201)


Attorneys and Law Firms


The Bickel Law Firm, San Diego and Alexandra R. Byler, for Plaintiffs and Appellants.
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Toschi, Sidran, Collins & Doyle, David R. Sidran, Thomas M. Crowell, and Hayden S. Alfano,
Oakland, for Defendant and Respondent.


Opinion


DUARTE, J.


*404  Justin Leber and Katherine Neumann (collectively, Leber) sued DKD of Davis, Inc. (DKD),
under California's “lemon law,” 1  after buying a Silverado truck with an allegedly defective
transmission. Leber timely appeals from a judgment following the trial court's order granting DKD
summary judgment. We shall affirm.


1 The Song-Beverly Consumer Warranty Act, found at Civil Code section 1790 et seq. (the
Act). Further undesignated statutory references are to the Civil Code.


**733  BACKGROUND


In the operative complaint, Leber sued DKD and General Motors Company (not a party on appeal)
under the Act. Leber alleged the Silverado was “a new motor vehicle,” and DKD and General
Motors issued an “express warranty.” The Silverado has a defect, despite a reasonable number of
repairs, and is not fit for ordinary purposes, but neither defendant replaced it or offered restitution.


DKD denied the allegations, pleading Leber did not state a claim under the Act, no warranty was
given, and the Silverado was sold “as is.”


*405  DKD presented evidence the truck had previously been sold to another buyer, who traded
it in nearly a year later. During the sale now at issue, Leber signed various documents, including a
“Buyers Guide” which states the Silverado was bought “used,” “AS IS--NO WARRANTY,” and
with over 10,000 miles on it. The “as-is” part states: “YOU WILL PAY ALL COSTS FOR ANY
REPAIRS. The dealer assumes no responsibility for any repairs....”


Leber opposed DKD's motion with a combination of legal arguments and facts regarding a
warranty by General Motors. Leber also proffered several opposing facts, including that the
General Motors warranty was transferrable to subsequent owners, and General Motors had paid
for the unsuccessful attempts to fix the alleged defect. The trial court sustained objections to some
of Leber's evidence including evidence showing how other dealers filled out the Buyers Guide to
account for the transfer of a manufacturer's warranty. 2
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2 Leber does not challenge any of those evidentiary rulings on appeal. Therefore this
excluded evidence is not relevant and we shall not consider it. (See Salas v. Department of
Transportation (2011) 198 Cal.App.4th 1058, 1067, 129 Cal.Rptr.3d 690 (Salas ).)


DKD replied that Leber had not refuted that Leber acknowledged on sale that the Silverado was
“used” and sold “as is” with no warranty from DKD. However, DKD did not dispute that the
General Motors warranty had not expired at the time of sale.


[1] The trial court ruled DKD produced evidence it did not give Leber an express warranty, and
Leber provided no contrary evidence, but instead bought the Silverado as is, which precluded the
existence of any implied warranty by DKD. 3


3 Leber prepared a purported settled statement of the oral argument on the motion, replete
with factual assertions. After DKD objected, the trial court instead signed a settled statement
that simply reflected the arguments made but not reported in the trial court. As DKD also
pointed out in the trial court, the purpose of this settled statement is obscure, because, given
de novo review, the oral arguments on a summary judgment motion in the trial court are of
no utility on appeal, absent an oral concession by counsel. (See, e.g., Meddock v. County
of Yolo (2013) 220 Cal.App.4th 170, 174-175, 162 Cal.Rptr.3d 796 (Meddock ).) We also
note with disapproval that Leber cites facts from non-adopted parts of the proposed settled
statement, to which DKD properly objects.


DISCUSSION


I


Standard of Review


“In reviewing a defense summary judgment, we apply the traditional three-step analysis used by
the trial court, that is, we (1) identify the pleaded *406  issues, (2) determine if the defense has
negated an element of the plaintiff's case or established a complete defense, and if and only if
so, (3) determine if the plaintiff has raised a triable issue of fact.” ( **734  Meddock, supra, 220
Cal.App.4th at p. 175, 162 Cal.Rptr.3d 796.)


“We review the trial court's grant of summary judgment de novo. [Citation.] We consider all the
evidence offered in connection with the motion, except that which the trial court properly excluded.
[Citation.] In conducting our de novo review, we must view the evidence in a light favorable to
plaintiffs, liberally construing their evidentiary submission while strictly scrutinizing defendant's
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showing, and resolving any evidentiary doubts or ambiguities in plaintiffs' favor.” (Salas, supra,
198 Cal.App.4th at p. 1067, 129 Cal.Rptr.3d 690.)


II


Contentions and Analysis


[2] There is no dispute that the Silverado was not a new vehicle as that term is used in common
parlance, and no dispute that DKD sold it with an as is disclaimer in the Buyer's Guide. The dispute
revolves around the special definition of a new vehicle under the Act, and the effect, if any, of the
as is clause in the Buyer's Guide provided by DKD in this case, because of the alleged existence
of the transferable General Motors warranty.


Leber first contends triable issues remain because he can pursue claims of breach of implied
warranty of merchantability or breach of implied warranty of fitness for a particular use. We
disagree, because no implied warranties exist.


As we have explained, “Enacted in 1970, the Act ‘regulates warranty terms, imposes service
and repair obligations on manufacturers, distributors, and retailers who make express warranties,
requires disclosure of specified information in express warranties, and broadens a buyer's remedies
to include costs, attorney's fees, and civil penalties.’ ” (Joyce v. Ford Motor Co. (2011) 198
Cal.App.4th 1478, 1486, 131 Cal.Rptr.3d 548 (Joyce ).)


[3] Under the Act, “ ‘Consumer goods’ means any new product or part thereof that is used, bought,
or leased for use primarily for personal, family, or household purposes, except for clothing and
consumables. ‘Consumer goods’ shall include new and used assistive devices sold at retail.” (§
1791, subd. (a), italics added.) Thus, the Act applies to “new” products as defined, with an
exception for assistive devices--devices to aid the disabled--sold at retail, in which case the Act
applies to both “new and used” devices.


*407  [4] Leber points out that the Act provides for an implied warranty of merchantability and
implied warranty of fitness in connection with the sale of consumer goods. (§ 1791.1, subds. (a)
& (b).) However, after defining consumer goods to refer to new goods, and having provided one
exception for used assistive devices, the Legislature presumably intended the Act to apply to and
only to new products, unless otherwise explicitly so stated. (See, e.g., ... Schweisinger v. Jones
(1998) 68 Cal.App.4th 1320, 1326, 81 Cal.Rptr.2d 183 [“expressio unius est exclusio alterius”];
People ex rel. Cranston v. Bonelli (1971) 15 Cal.App.3d 129, 135, 92 Cal.Rptr. 828 [“legislative
enumeration of certain exceptions by necessary implication excludes all other exceptions”].)
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Leber does not persuade us that a used, as is vehicle qualifies as a new vehicle for purposes of
triggering the implied warranties in section 1791.1, part of the Act. 4


4 A sale “ ‘as is’ ... means that the manufacturer, distributor, and retailer disclaim all implied
warranties that would otherwise attach to the sale of consumer goods.” (§ 1791.3.) “Every
sale of goods that are governed by the provisions of this chapter, on an ‘as is’ ... basis ...
shall constitute a waiver by the buyer of the implied warranty of merchantability and, where
applicable, of the implied warranty of fitness.” (§ 1792.5.)


**735  Leber does point to a statute providing that no disclaimer of an implied warranty is effective
unless the buyer is informed in a “conspicuous writing” attached to the goods which clearly states
each of the following: “(1) The goods are being sold on an ‘as is’ or ‘with all faults’ basis. [¶] (2)
The entire risk as to the quality and performance of the goods is with the buyer. [¶] (3) Should the
goods prove defective following their purchase, the buyer and not the manufacturer, distributor,
or retailer assumes the entire cost of all necessary servicing or repair.” (§ 1792.4, subd. (a).) He
contends the Buyer's Guide does not qualify as a disclaimer under this “very strict” statute. His
theory is that by failing to mention the continuation of the General Motors warranty, the disclaimer
was misleading.


However, the statute Leber relies on applies to goods “governed by the provisions of this
chapter,” (§ 1792.4, subd. (a)), and therefore, because he has not first demonstrated that the vehicle
falls within the definition of “consumer goods” as defined by section 1791.1, section 1792.4 has
no apparent application to the facts of this case. 5


5 Moreover, as DKD argues, federal regulations promulgated under the Magnuson-Moss
Warranty Act (15 U.S.C. § 2301 et seq.) compelling the use of the Buyer's Guide and
governing its terms (16 C.F.R. § 455.2), appear to provide that a dealer “may” reference the
existence of a continuing manufacturer's warranty, they do not appear to compel the dealer
to include such information. (See 16 C.F.R. § 455.2(b)(2)(v) [“If the vehicle is still under
the manufacturer's original warranty, you may add the following paragraph below the ‘Full/
Limited Warranty’ disclosure: MANUFACTURER'S WARRANTY STILL APPLIES. The
manufacturer's original warranty has not expired on the vehicle. Consult the manufacturer's
warranty booklet for details ....”], italics added.) But, as we have noted ante, as the trial court
excluded Leber's evidence in this area, we need not resolve that question herein.


*408  Instead, this case is governed by a different statute, providing: “Notwithstanding the
provisions of subdivision (a) of Section 1791 defining consumer goods to mean ‘new’ goods, the
obligation of a distributor or retail seller of used consumer goods in a sale in which an express
warranty is given shall be the same as that imposed on manufacturers under this chapter ...” with
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certain exceptions. (§ 1795.5, italics added.) Thus, in this second statutory exception to the “new”
goods definition of section 1791, the Legislature decreed that the Act would apply where--and
only where--“an express warranty” is provided during the sale of used goods. No express warranty
was provided by DKD: To the contrary, DKD cautioned Leber that the sale was “AS IS--NO
WARRANTY” and that he was responsible for any repairs needed to this used Silverado.


Leber contends that because a balance remained on the warranty provided by General Motors at
the time DKD sold him the Silverado, it was still a new vehicle. For this proposition, he relies on a
superficial reading of our opinion in Jensen v. BMW of North America, Inc. (1995) 35 Cal.App.4th
112, 41 Cal.Rptr.2d 295 (Jensen ).


Leber's opening brief does not quote the statute interpreted in Jensen, nor explain the factual
and procedural posture of that case. Jensen involved the Tanner Consumer Protection Act, which
sets forth what “nonconformities” breach a warranty, and provides, inter alia, regulations for
any alternative dispute resolution mechanism. (§ 1793.22, subds. (a)-(d).) The precise **736
subdivision at issue provides in part: “ ‘New motor vehicle’ includes ... a dealer-owned vehicle
and a ‘demonstrator’ or other motor vehicle sold with a manufacturer's new car warranty....” (§
1793.22, subd. (e)(2), italics added.) This definition applies to the rest of section 1793.22, and to
section 1793.2, which explicitly governs the duties and liability of manufacturers. (See § 1793.2,
subd. (a).)


Jensen successfully sued the manufacturer of a “low-mileage 1988 BMW she leased in 1989” that
had defective brakes. (Jensen, supra, 35 Cal.App.4th at p. 119, 41 Cal.Rptr.2d 295.) Jensen had
been told that the car was a “demonstrator” and had over 7,500 miles on it, but that she would
receive BMW's 36,000-mile warranty “on top” of those miles, and she was given a warranty
booklet. (Ibid.) We held “the words of section 1793.22 are reasonably free from ambiguity and
cars sold with a balance remaining on the manufacturer's new motor vehicle warranty are included
within its definition of ‘new motor *409  vehicle.’ The use of the word ‘or’ in the statute indicates
‘demonstrator’ and ‘other motor vehicle’ are intended as alternative or separate categories of ‘new
motor vehicle’ if they are ‘sold with a manufacturer's new car warranty.’ ” (Id. at p. 123, 41
Cal.Rptr.2d 295.) In examining the legislative history, we emphasized that “[d]efective used cars
are addressed by a separate section of the Act. (§ 1795.5.)” (Id. at p. 123, fn. 2, 41 Cal.Rptr.2d
295, italics added.) Because section 1793.22, subdivision (e) pertains to manufacturer liability,
our conclusion in Jensen that a used vehicle sold with a manufacturer's warranty qualified as a
new vehicle under that statute is inapplicable to this case, which does not involve manufacturer's
liability.


If the Legislature had intended the definition of “new” vehicle in section 1793.22, subdivision (e)
to apply throughout the Act, it would not have explicitly limited its applicability by providing:
“For the purposes of subdivision (d) of Section 1793.2 and this section, the following terms have



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0003484&originatingDoc=I47d410d00b8e11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0003484&originatingDoc=I47d410d00b8e11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0004041&originatingDoc=I47d410d00b8e11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0004041&originatingDoc=I47d410d00b8e11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0004041&originatingDoc=I47d410d00b8e11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0004041&originatingDoc=I47d410d00b8e11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_119&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_119

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0004041&originatingDoc=I47d410d00b8e11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0003484&originatingDoc=I47d410d00b8e11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0003484&originatingDoc=I47d410d00b8e11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0003484&originatingDoc=I47d410d00b8e11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0003484&originatingDoc=I47d410d00b8e11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0004041&originatingDoc=I47d410d00b8e11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Leber v. DKD of Davis, Inc., 237 Cal.App.4th 402 (2015)
187 Cal.Rptr.3d 731, 15 Cal. Daily Op. Serv. 5587, 2015 Daily Journal D.A.R. 6071


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 8


the following meanings...,” explicitly limiting the ambit of the various definitions that followed.
(§ 1793.22, subd. (e).)


Leber continues his claim as follows: “Even if [section] 1795.5 applied to this case, it would not
require a retail seller of used goods to issue its own express warranty at the time of sale in order to be
liable under implied warranties, only that an express warranty be given.” He focuses on the passive
voice used in the phrase “a sale in which an express warranty is given” and reasons that because the
General Motors warranty existed, the sale by DKD was a sale in which an express warranty was
given within the meaning of section 1795.5. He points to section 1791.2, subdivision(a)(1), which
defines an express warranty in part as: “A written statement arising out of a sale to the consumer
of a consumer good pursuant to which the manufacturer, distributor, or retailer undertakes to
preserve or maintain the utility or performance of the consumer good or provide compensation
if there is a failure in utility or performance....” He reads this to mean that if any of the named
entities--manufacturer, distributor, or retailer--provides an express warranty, each of those entities
is deemed to have done so.


That is a contorted reading of the statute. The natural reading of the statute is that an express
warranty arises out of the sale as to any entity that “undertakes to preserve or maintain the utility’’
of the product or “provide compensation” in the event it fails. In summarizing the Act, we have
said it applies to those “ ‘who make express warranties.’ ” (Joyce, supra, 198 Cal.App.4th at p.
1486, 131 Cal.Rptr.3d 548.) As between seller and buyer in this sale the seller, DKD, undertook
no such **737  liability, but, as described above, explicitly and clearly negated it. Leber may have
an action against General Motors, but we decline to address its possible liability because it is not
a party to this appeal and did not make the summary judgment motion granted by the trial court,
now under review.


*410  Leber contends any liability DKD had would be indemnified by General Motors. This may
or may not be true, but we fail to see the relevance of this claim in establishing DKD's liability
in the first instance.


[5] Finally, although we agree with Leber that, as a remedial measure, the Act should be construed
broadly (see Kwan v. Mercedes-Benz of North America, Inc. (1994) 23 Cal.App.4th 174, 184, 28
Cal.Rptr.2d 371), that interpretive rule comes into play when and only when a statutory ambiguity
has been tendered. “We could not, of course, ignore the actual words of the statute in an attempt to
vindicate our perception of the Legislature's purpose in enacting the law.” (Murillo v. Fleetwood
Enterprises, Inc. (1998) 17 Cal.4th 985, 993, 73 Cal.Rptr.2d 682, 953 P.2d 858 [interpreting the
Act].) We find no ambiguity in the application of the Act herein.


Accordingly, we agree with the trial court that no triable issue of fact exists. 6
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6 Because we can resolve this case by applying the relevant sections of the Act, and find
no ambiguity in the Act's application, we need not analyze the definitions of “new” and
“used” vehicles in the Vehicle Code. (See Veh.Code, §§ 430 [“A ‘new vehicle’ is a vehicle
constructed entirely from new parts that has never been the subject of a retail sale...”], 665
[“A ‘used vehicle’ is a vehicle that has been sold...”].)


DISPOSITION


The judgment is affirmed. Leber and Neumann shall pay DKD of Davis, Inc.'s, costs of this appeal.
(See Cal. Rules of Court, rule 8.278.)


We concur:


HULL, Acting P.J.


MAURO, J.


All Citations


237 Cal.App.4th 402, 187 Cal.Rptr.3d 731, 15 Cal. Daily Op. Serv. 5587, 2015 Daily Journal
D.A.R. 6071


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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193 Cal.App.4th 187
Court of Appeal, Fourth District, Division 2, California.


Juanita MARTINEZ, Plaintiff and Appellant,
v.


KIA MOTORS AMERICA, INC., Defendant and Respondent.


No. E049780.
|


March 2, 2011.
|


Review Denied June 8, 2011.


Synopsis
Background: Vehicle buyer brought action against manufacturer for violations of the Song–
Beverly Consumer Warranty Act. The Superior Court, Riverside County, No. RIC435815, Mark
E. Johnson, J., granted summary judgment for manufacturer on grounds that buyer no longer
possessed the vehicle, which had been repossessed and sold, and buyer appealed.


[Holding:] The Court of Appeal, King, J., held that buyer was not required to possess or own
vehicle in order to maintain claims.


Reversed.


West Headnotes (6)


[1] Antitrust and Trade Regulation Warranties and Service Contracts
The Song–Beverly Consumer Warranty Act is a remedial statute designed to protect
consumers who have purchased products covered by an express warranty. West's
Ann.Cal.Civ.Code § 1790.


10 Cases that cite this headnote


[2] Antitrust and Trade Regulation Private entities or individuals
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Automobile buyer was not required to possess or own vehicle in order to bring Song–
Beverly Consumer Warranty Act claims against manufacturer for breach of warranty and
breach of implied warranty of merchantability against dealer; buyer brought vehicle to
dealership for repairs, and, after dealership refused to repair the vehicle under warranty on
grounds that buyer had caused the claimed damage, left the vehicle at the dealership, where
the vehicle was repossessed and later sold. West's Ann.Cal.Civ.Code §§ 1792, 1793.2.


See Annot., Validity, Construction and Effect of State Motor Vehicle Warranty Legislation
(Lemon Laws) (2001) 88 A.L.R.5th 301; Cal. Jur. 3d, Consumer and Borrower Protection
Laws, § 585; Cal. Civil Practice (Thomson Reuters 2010) Business Litigation, § 53:3; 4
Witkin, Summary of Cal. Law (10th ed. 2005) Sales, § 318.


7 Cases that cite this headnote


[3] Antitrust and Trade Regulation Warranties and Service Contracts
The Song–Beverly Consumer Warranty Act is manifestly a remedial measure, intended
for the protection of the consumer; it should be given a construction calculated to bring its
benefits into action. West's Ann.Cal.Civ.Code § 1790.1.


6 Cases that cite this headnote


[4] Antitrust and Trade Regulation Warranties and Service Contracts
Interpretations of the Song–Beverly Consumer Warranty Act that would significantly
vitiate a manufacturer's incentive to comply with the Act should be avoided. West's
Ann.Cal.Civ.Code § 1790.


13 Cases that cite this headnote


[5] Contracts Restoration of Consideration or Benefit
Under common law and the Uniform Commercial Code, a party seeking to rescind a
contract must generally return any consideration received. West's Ann.Cal.Civ.Code §
1691; West's Ann.Cal.Com.Code § 2604.


[6] Statutes Consistency, uniformity, and fairness
Principles of equity cannot be used to avoid a statutory mandate.
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OPINION


KING, J.


*190  I. INTRODUCTION


Plaintiff and appellant Juanita Martinez purchased a new 2002 Kia Sedona. She experienced
significant problems with the vehicle within the warranty period and took it to two Kia dealerships
for repair. The dealerships denied warranty coverage and told her she would have to pay for the
repair. Unable to pay, she left the vehicle at a dealership. It was later repossessed and sold. Plaintiff
filed an amended complaint against defendant and respondent Kia Motors America, Inc., alleging
two violations of the Song–Beverly Consumer Warranty Act (Civ.Code, § 1790 et seq.) 1  (the Act):
breach of express warranty (§ 1793.2) and breach of the implied warranty of merchantability (§
1792). Defendant moved for summary judgment on the ground that plaintiff was not entitled to
any of the remedies provided by the Act because she no longer possessed the vehicle. In granting
summary judgment, the trial court ruled that plaintiff could not seek replacement or reimbursement
under the Act because she no longer possessed the vehicle. We disagree.


1 All further statutory references are to the Civil Code unless otherwise indicated.


*191  [1]  “The Song–Beverly Act is a remedial statute designed to protect consumers who
have purchased products covered by an express warranty. [Citation.] One of the most significant
protections afforded by the act is ... that ‘if the manufacturer or its representative in this state
does not service or repair the goods to conform to the applicable express warranties after a
reasonable number of attempts, the manufacturer shall either replace the goods or reimburse the
buyer in an amount equal to the purchase price paid by the buyer....’ [Citation.]” (Robertson v.
Fleetwood Travel Trailers of California, Inc. (2006) 144 Cal.App.4th 785, 798, 50 Cal.Rptr.3d
731, fn. omitted.) In providing these remedies, the Legislature has not required that the consumer
maintain possession of the goods at all times. All that is necessary is that the consumer afford the
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manufacturer a reasonable number of attempts to repair the goods to conform to the applicable
express warranties. On this basis we reverse the judgment.


II. FACTS


In July 2002, plaintiff purchased a new Kia Sedona. The sale of the vehicle was accompanied by
an express written warranty for 60 months or 60,000 miles, issued by defendant. Within the first
year, plaintiff began noticing a burning smell emanating from the vehicle. She complained about
the smell to the dealer on at least four occasions during the first three years. **499  The dealer
did nothing about the problem. No other mechanical problems were experienced throughout the
first three years of ownership.


On June 18, 2005, the odometer reading on the car was 38,162 miles. While plaintiff was driving
the car on that date, the vehicle started shaking and making strange noises; smoke started coming
from the engine compartment. Plaintiff smelled a strong acidic odor, which she believed to be
battery acid. The lights and windows began malfunctioning. She pulled to the side of the road.
While there, a Good Samaritan, who was a mechanic at a local car care center, visually inspected
the engine area and believed the alternator had overcharged the battery. Plaintiff called her son,
who purchased and installed a new battery. The vehicle would not start. The car was then towed
to a local dealership, Kia of Riverside.


After being denied warranty service at Kia of Riverside, the car was towed to another dealer,
Kia of Temecula, for repairs. A “master technician” spent approximately 10 hours inspecting and
working on the car and concluded that plaintiff had incorrectly tried to jump-start the vehicle
battery by reversing the polarity, thus causing the problems. Warranty coverage was denied. The
*192  technician did not test the alternator during the inspection because the dealership did not
have the means to do so. Following the Temecula dealership's refusal to repair the car, plaintiff,
unable to use the vehicle, left it at the dealership “so they could fix it.”


After plaintiff stopped making payments, the vehicle was repossessed by the lien holder in
February 2006. In the meantime, Kia of Temecula had charged plaintiff $901 in storage fees. These
were paid by the lien holder. Following repossession and sale, the vehicle was towed to Kia of
Glendale, which determined that the car's alternator had been overcharging and causing damage
to electrical components. Kia of Glendale made the necessary repairs, which were paid for by
defendant pursuant to the warranty.


III. ANALYSIS







Martinez v. Kia Motors America, Inc., 193 Cal.App.4th 187 (2011)
122 Cal.Rptr.3d 497, 11 Cal. Daily Op. Serv. 2888, 2011 Daily Journal D.A.R. 3353


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5


[2]  As framed by the parties, this appeal is limited to the question of whether a plaintiff must
possess or own the vehicle at issue in order to obtain replacement or restitution pursuant to the Act.
We hold that under the applicable statutes a plaintiff does not need to possess or own the vehicle to
avail himself or herself of the Act's remedies. To judicially impose such a requirement into the Act
is contrary to the purpose of the Act and runs afoul of principles relating to statutory construction.


A. Standards of Review and Statutory Construction
“Summary judgment is properly granted if there is no question of fact and the issues raised by
the pleadings may be decided as a matter of law.... [¶] On appeal, ‘we review the record de
novo, considering all the evidence set forth in the moving and oppositions papers ...’ [citation]....
Inasmuch as the grant or denial of a motion for summary judgment strictly involves questions
of law, we must reevaluate the legal significance and effect of the parties' moving and opposing
papers.” (Dominguez v. American Suzuki Motor Corp. (2008) 160 Cal.App.4th 53, 57, 72
Cal.Rptr.3d 354.)


We review questions of statutory construction de novo. (Imperial Merchant Services, Inc. v.
Hunt (2009) 47 Cal.4th 381, 387, 97 Cal.Rptr.3d 464, 212 P.3d 736.) In construing statutes,
our goal is to ascertain the intent of the Legislature in order to effectuate the law's purpose.
(Ibid.) “We must look to the statute's words and **500  give them ‘their usual and ordinary
meaning.’ [Citation.] ‘The statute's plain meaning controls the court's interpretation unless its
words are ambiguous.’ [Citations.] ‘If the statutory language *193  permits more than one
reasonable interpretation, courts may consider other aids, such as the statute's purpose, legislative
history, and public policy.’ [Citation.]” (Id. at pp. 387–388, 97 Cal.Rptr.3d 464, 212 P.3d 736.) We
may not change the scope of a statute “by reading into it language it does not contain or by reading
out of it language it does. We may not rewrite the statute to conform to an assumed intention that
does not appear in its language.” (Vasquez v. State of California (2008) 45 Cal.4th 243, 253, 85
Cal.Rptr.3d 466, 195 P.3d 1049.)


When more than one statutory construction is arguably possible, our policy is “ ‘to favor the
construction that leads to the more reasonable result.’ [Citation.] This policy derives largely
from the presumption that the Legislature intends reasonable results consistent with the apparent
purpose of the legislation. [Citation.] Thus, our task is to select the construction that comports most
closely with the Legislature's apparent intent, with a view to promoting rather than defeating the
statutes' general purpose, and to avoid a construction that would lead to unreasonable, impractical,
or arbitrary results.” (Imperial Merchant Services, Inc. v. Hunt, supra, 47 Cal.4th at p. 388, 97
Cal.Rptr.3d 464, 212 P.3d 736.)


B. Statutory Language of the Act Does Not Support Defendant's Construction
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The Act provides certain protections and remedies for consumers who purchase consumer goods
such as motor vehicles covered by express warranties. (Jensen v. BMW of North America, Inc.
(1995) 35 Cal.App.4th 112, 121, 41 Cal.Rptr.2d 295.) Among other requirements, a manufacturer
of consumer goods covered by an express warranty and sold in California must generally maintain
service and repair facilities within the state. (§ 1793.2, subd. (a).) If the goods do not conform to
the applicable express warranties, they must generally be serviced or repaired within 30 days. (§
1793.2, subd. (b).) In order to trigger the manufacturer's service and repair obligations, the buyer
(as is relevant here) “shall deliver nonconforming goods to the manufacturer's service and repair
facility within this state ....” (§ 1793.2, subd. (c).)


Section 1794 sets forth the buyer's remedies in the event of a violation of the Act by the
manufacturer. Under subdivision (a) of this section, a buyer of consumer goods who is damaged
by any failure to comply with any obligation under the Act or an implied or express warranty
may bring an action for the recovery of damages and other legal and equitable relief. Section
*194  1794, subdivision (b) provides: “The measure of the buyer's damages in an action under
this section shall include the rights of replacement or reimbursement as set forth in subdivision
(d) of Section 1793.2....”


As pertinent here, subdivision (d)(2) of section 1793.2 provides: “If the manufacturer or its
representative in this state is unable to service or repair a new motor vehicle ... to conform to the
applicable express warranties after a reasonable number of attempts, the manufacturer shall either
promptly replace the new motor vehicle in accordance with subparagraph (A) or promptly make
restitution to the buyer in accordance with subparagraph (B).” 2


2 Subdivision (d)(2)(A) and (B) of section 1793.2 simply provides that in the case of
replacement “the manufacturer shall replace the buyer's vehicle with a new motor vehicle
substantially identical to the vehicle replaced,” and, in the case of restitution, “the
manufacturer shall make restitution in an amount equal to the actual price paid or payable
by the buyer.” Subdivision (d)(2)(C) indicates that in either instance the diminution in value
attributable to the buyers use will be either reimbursed to the manufacturer or offset against
the amount paid by the manufacturer.


**501  The plain language of these statutes does not support defendant's construction.
Significantly, nowhere does the Act provide that the consumer must own or possess the vehicle at
all times in order to avail himself or herself of these remedies. All the Act requires of the buyer is
that the buyer “deliver [the] nonconforming goods to the manufacturer's service and repair facility”
for the purpose of allowing the manufacturer a reasonable number of attempts to cure the problem.
(§ 1793.2, subds. (c), (d); Krotin v. Porsche Cars North America, Inc. (1995) 38 Cal.App.4th
294, 303, 45 Cal.Rptr.2d 10.) 3  Once this delivery occurs and the manufacturer fails to cure the
problem, the “manufacturer shall” replace the vehicle or reimburse (make restitution to) the buyer.
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(§§ 1794, subd. (b), 1793.2, subd. (d)(2).) The Act says nothing about the buyer having to retain the
vehicle after the manufacturer fails to comply with its obligations under its warranty and the Act.
If the Legislature intended to impose such a requirement, it could have easily included language
to that effect. It did not. “We may not rewrite the section to conform to that unexpressed, supposed
intent.” (Jiagbogu v. Mercedes–Benz USA (2004) 118 Cal.App.4th 1235, 1241, 13 Cal.Rptr.3d 679
(Jiagbogu ).) 4


3 Here, the vehicle was delivered to the manufacturer on numerous occasions and was
eventually left at its Temecula facility. At no time did defendant cure the defects or offer to
replace the vehicle or reimburse plaintiff.


4 Within the context of statutory construction, defendant argues that return of the vehicle is
“compelled” by language in sections 1793.22, subdivision (f) and 1793.23 subdivisions (d)
and (e). We disagree. These sections merely place upon a dealer of a car “reacquired” by
the manufacturer a duty to notify any subsequent transferee that the car was “reacquired”
because of a nonconformity. Because defendant did not “reacquire” the present vehicle, the
statutes are simply inapplicable and do not assist our interpretation of the relevant provisions.


*195  C. Policy Considerations Support the Plain Language of the Act
[3]  [4]  Our construction of the Act is in line with the legislative intent and purpose of the
law. “[T]he Song–Beverly Act is strongly pro-consumer, expressly providing that waiver of its
provisions by a buyer, ‘except as expressly provided in this chapter, shall be deemed contrary to
public policy and shall be unenforceable and void.’ (Civ.Code, § 1790.1.) The Act also makes
clear its pro-consumer remedies are in addition to those available to a consumer pursuant to the
[Uniform] Commercial Code (Civ.Code, § 1790.3) and the Unfair Practices Act (Civ.Code, §
1790.4). The Act ‘is manifestly a remedial measure, intended for the protection of the consumer; it
should be given a construction calculated to bring its benefits into action. [Citation.]’ [Citation.]”
(Murillo v. Fleetwood Enterprises, Inc. (1998) 17 Cal.4th 985, 990, 73 Cal.Rptr.2d 682, 953 P.2d
858.) To read into the statute an unexpressed requirement that the consumer possess or own the
vehicle as a condition to obtaining relief would have a chilling effect on the availability of the
Act's remedies. If a manufacturer refuses to comply with its obligations under the Act to repair
a defective vehicle, the buyer may have to spend years in litigation pursuing his or her remedies
**502  under the Act; if a buyer who had financed the purchase of the car must retain ownership
of the unusable vehicle throughout this time, he or she will need to continue paying for the derelict
vehicle, as well as any replacement vehicle. Faced with this situation, many consumers would
reasonably do just what plaintiff did here—discontinue the payments and allow the vehicle to be
repossessed. Nevertheless, according to defendant, such a buyer should be necessarily precluded
from the reimbursement remedy provided under the Act. Not only is this inconsistent with the
pro-consumer policy supporting the Act, but it would encourage a manufacturer who has failed to
comply with the Act to delay or refuse to provide a replacement vehicle or reimbursement; any
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delay increases the likelihood that the buyer will be forced to relinquish the car to a lien holder.
“Interpretations that would significantly vitiate a manufacturer's incentive to comply with the Act
should be avoided.” (Jiagbogu, supra, 118 Cal.App.4th at p. 1244, 13 Cal.Rptr.3d 679.)


To require the consumer to maintain the nonconforming vehicle throughout the litigation is
simply not part of the statute. The defendant's construction of the statute is calculated to allow
the manufacturer to sidestep the protections afforded the consumer by the Act and encourage
“the manufacturer's unforthright approach and stonewalling of fundamental warranty problems.”
(Krotin v. Porsche Cars North America, Inc., supra, 38 Cal.App.4th at p. 303, 45 Cal.Rptr.2d 10.)


*196  D. Out-of-state Cases Based on Other Statutes are Inapposite
To support its argument, defendant relies on a number of out-of-state cases. 5  On the basis of
these authorities, it argues that automobile lemon laws require the return of the vehicle by the
consumer as a condition for receiving reimbursement and/or restitution. The cases relied upon
are from the states of Minnesota, Arizona, Maryland, Louisiana, Pennsylvania, Tennessee, and
Wisconsin. These cases are inapposite. In each case, the respective jurisdiction's “lemon law” has a
specific provision that, in order for the consumer to receive a refund, reimbursement, or restitution,
the consumer must return the vehicle. Statutorily, California has no such requirement. The absence
of such a provision is telling.


5 Defendant relies on Pfeiffer v. Ford Motor Co. (Minn.Ct.App.1994) 517 N.W.2d 76; Hull
v. DaimlerChrysler Corp. (2004) 209 Ariz. 256, 99 P.3d 1026; Highway Sales, Inc. v. Blue
Bird Corp. (2009) 559 F.3d 782; Coppock v. DaimlerChrysler Corp. (E.D.Tenn. Aug. 28,
2007, No. 4:06–CV–26) 2007 WL 2471723; Simons v. Mercedes–Benz of North America,
Inc. (E.D.Pa. Mar. 7, 1996, No. CIV.A.95–2705) 1996 WL 103796; Berry v. General Motors
Corp. (E.D.Pa. July 28, 1989, No. CIV.A.873237) 1989 WL 86224; Smyser v. Western
Star Trucks (2001) 247 Wis.2d 281, 634 N.W.2d 134; Mercedes–Benz v. Garten (1993) 94
Md.App. 547, 618 A.2d 233; Smith v. General Motors Acceptance Corp. (La.Ct.App.1989)
542 So.2d 831.


In Pfeiffer, the court applied Minnesota Statutes section 325F.665 in holding that “dismissal of this
Lemon Law suit must be affirmed because appellants failed to tender the vehicle as required by the
statute.” (Pfeiffer v. Ford Motor Co., supra, 517 N.W.2d at p. 79.) Highway Sales, Inc. v. Blue Bird
Corp., supra, 559 F.3d 782, a case also out of Minnesota, relied on the same statute in denying
recovery to an allegedly defective motor home. In Hull v. DaimlerChrysler Corp., supra, 99 P.3d
1026, the court premised its decision on Arizona Revised Statutes section 44–1263, which provides
that the manufacturer shall accept return of the vehicle from the consumer **503  and refund
the full purchase price. In Mercedes–Benz, the Maryland court relied on Maryland Commercial
Law Code Annotated section 14–1502(c)(ii), which provides that the manufacturer shall “[a]ccept
return of the motor vehicle from the consumer and refund to the consumer the full purchase price.”
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(Mercedes–Benz v. Garten, supra, 618 A.2d at p. 241.) In its ruling, the court stated: “[Plaintiff]
had only one other remedy under the Lemon Law, to return the 1990 300E and obtain a refund
of the full purchase price. [Plaintiff], however, disposed of the automobile when he traded it in to
another Mercedes–Benz dealer and, as a result, waived the remedy....” (Id. at pp. 241–242.) 6


6 Contrary to Maryland law, section 1790.1 provides: “Any waiver by the buyer of consumer
goods of the provisions of this chapter, except as expressly provided in this chapter, shall be
deemed contrary to public policy and shall be unenforceable and void.”


*197  In Smith v. General Motors Acceptance Corp., supra, 542 So.2d 831, a case arising
out of Louisiana, the court, in denying plaintiff recovery, relied on Louisiana Revised Statutes
section 51:1945, which provides: “At the time of receiving the comparable new motor vehicle or
refund ... the consumer ... shall surrender the motor vehicle subject to the nonconformity to the
manufacturer....” In Coppock, the federal district court for the Eastern District of Tennessee relied
on the express language of Tennessee Code Annotated section 55–24–203(a) that the manufacturer
must “accept return of the vehicle and refund the purchase price to the consumer.” (Coppock v.
DaimlerChrysler Corp., supra, 2007 WL 2471723, at *2.) And lastly, in both Simons v. Mercedes–
Benz of North America, Inc., supra, 1996 WL 103796 and Smyser v. Western Star Trucks, supra,
634 N.W.2d 134, the federal district court for the Eastern District of Pennsylvania, and the
Wisconsin state court of appeal, respectively, relied upon the express statutory language of 73
Pennsylvania Statutes section 1995 and Wisconsin Statutes section 218.0171(2)(c) in holding that
the consumer must deliver the subject vehicle to the manufacturer before said consumer is entitled
to a refund.


The absence of a similar express statutory requirement in California's “lemon law” is significant.
In line with the legislative intent and purpose, there is simply no requirement that a California
consumer be able to tender the alleged defective car for purposes of availing themselves of the
remedies provided by the Act.


A simple reading of the Act, in conjunction with the provisions of other states' statutes, clearly
demonstrates that in California, unlike other states, a consumer need not own or possess the
nonconforming vehicle for purposes of maintaining an action and receiving the benefits of the Act.


E. Common Law Rescission Principles and the Uniform Commercial Code Do Not Limit the
Act's Remedies
[5]  Under common law and the Uniform Commercial Code, a party seeking to rescind a contract
must generally return any consideration received. Pursuant to Civil Code section 1691, subdivision
(b), a rescinding party must “[r]estore ... everything of value which he has received ... under the
contract....” Under Uniform Commercial Code sections 2604 and 2608, where a buyer revokes
acceptance of the goods, “the buyer may store the rejected goods for the seller's account or reship
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them to him or resell them for the seller's account....” (U. Com.Code, § 2604, italics *198  added.)
Defendant argues that these principles also apply to the restitution remedy under the Act. We
disagree.


**504  Jiagbogu, supra, 118 Cal.App.4th 1235, 13 Cal.Rptr.3d 679 is instructive. There, the
plaintiff experienced acceleration problems with his vehicle over a period of three years. The
problems began within one week of the purchase. (Id. at p. 1239, 13 Cal.Rptr.3d 679.) He brought
the car to the dealership for repairs when the car had 1,020 miles on its odometer. One year later,
when the car had 9,464 miles on the odometer, the plaintiff complained of lack of power during
acceleration. Over the next one and one-half years, the plaintiff returned to the dealership on
various occasions complaining of acceleration problems. At 40,000 miles, the plaintiff requested
that the manufacturer replace or buy back the vehicle. (Ibid.) Three years after the vehicle's
purchase and with approximately 50,000 miles on the odometer, the plaintiff filed suit against the
manufacturer, Mercedes–Benz USA (MBUSA). By way of a special verdict, the jury awarded the
plaintiff $144,676 in damages. (Id. at pp. 1239–1240, 13 Cal.Rptr.3d 679.)


On appeal, MBUSA contended that the plaintiff's request for restitution amounted to a rescission of
the contract. As such, the plaintiff's use of the vehicle after he requested restitution or replacement
was a waiver of his right to rescind. (Jiagbogu, supra, 118 Cal.App.4th at p. 1240, 13 Cal.Rptr.3d
679.) In rejecting MBUSA's argument that seeking restitution amounted to a rescission of the
contract, the court in Jiagbogu stated: “[Civil Code] section 1793.2 does not refer to rescission or
any portion of the [Uniform] Commercial Code that discusses rescission. The Act does not parallel
the [Uniform] Commercial Code; it provides different and more extensive consumer protections.
[Citation.] [Plaintiff] did not invoke rescission, or any of the common law doctrines or [Uniform]
Commercial Code provisions relating to that remedy. It would not matter if he had referred to
rescission in his buyback request, as long as he sought a remedy only under the Act, which contains
no provision requiring formal rescission to obtain relief.” (Ibid.)


The court further explained: “MBUSA contends that regardless of the language in the Act, [Civil
Code] section 1793.2 describes a rescission that should be subject to common law and [Uniform
Commercial Code] rules for rescission. In practice, a consumer usually will have to request
replacement or restitution under the Act, since most manufacturers do not offer these options
voluntarily. [Citation.] MBUSA argues that a buyback request is the ‘very definition of rescission.’
But as we have seen, the Act is designed to give broader protection to consumers than the common
law or [Uniform Commercial Code] provide. [Citation.] Had the Legislature intended this more
protective statute to be limited by traditional doctrines, or the remedies provided in [Civil Code]
section 1793.2, subdivision (d) *199  to be treated as a rescission under common law, it surely
would have used language to that effect. We may not rewrite the section to conform to that
unexpressed, supposed intent. [Citations.] [¶] ... [¶] ... we reject MBUSA's basic argument that a
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request for replacement or refund under the Act constitutes rescission....” (Jiagbogu, supra, 118
Cal.App.4th at pp. 1241–1242, 13 Cal.Rptr.3d 679.)


Here, the fallacy with defendant's position, as with MBUSA's argument in Jiagbogu, is that
defendant attempts to insert common law and/or Uniform Commercial Code provisions into the
Act. As Jiagbogu indicates, this is simply inappropriate.


[6]  Defendant relies on Mitchell v. Blue Bird Body Co. (2000) 80 Cal.App.4th 32, 95 Cal.Rptr.2d
81 and Alder v. Drudis (1947) 30 Cal.2d 372, 182 P.2d 195. Defendant's reliance on Mitchell's
discussion is **505  not only misplaced, but is not contextual. In Mitchell, the issue was whether
the manufacturer, in making restitution to the purchaser, had to reimburse the purchaser's finance
charges. In answering the question in the affirmative, the Court of Appeal stated that the remedy
was intended to restore the status quo, that is, make “ ‘complete relief, including restitution of
benefits ... and any consequential damages to which [the purchaser] is entitled....’ [Citation.]”
(Mitchell v. Blue Bird Body Co., supra, at p. 36, 95 Cal.Rptr.2d 81.) Mitchell has no application
to the issues in this case and Alder predates the Act by 23 years and applies common law rules
of equity. As the Jiagbogu court stated, “principles of equity [cannot] be used to avoid a statutory
mandate. [Citation.]” (Jiagbogu, supra, 118 Cal.App.4th at p. 1244, 13 Cal.Rptr.3d 679.)


F. Conclusion
In sum, there is no requirement under the statutory provisions of the Act that, as a matter of law,
a consumer must maintain ownership or control of the nonconforming vehicle for purposes of
claiming the benefits of the Act. Nor is there any statutory support for the notion that a consumer
loses the protection of the Act once the nonconforming vehicle is repossessed.


“The Legislature, of course, may change the statutory scheme in question to satisfy the desires
of vehicle manufacturers. As it stands now, however, the manufacturer has an affirmative duty
to replace a vehicle or make restitution to the buyer if the manufacturer is unable to repair the
new vehicle after a reasonable number of repair attempts, and the buyer need not reject or revoke
acceptance of the vehicle at any time. The buyer need only provide the manufacturer with a
reasonable opportunity to fix the vehicle.” (Krotin v. Porsche Cars North America, Inc., supra, 38
Cal.App.4th at p. 303, 45 Cal.Rptr.2d 10.)


*200  IV. DISPOSITION


The judgment is reversed. Plaintiff is awarded her costs on appeal.
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We concur: HOLLENHORST, Acting P.J., and RICHLI, J.


All Citations


193 Cal.App.4th 187, 122 Cal.Rptr.3d 497, 11 Cal. Daily Op. Serv. 2888, 2011 Daily Journal
D.A.R. 3353
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852 A.2d 1221
Superior Court of Pennsylvania.


Ronald MEYERS, Appellant
v.


VOLVO CARS OF NORTH AMERICA, INC., Appellee.


Argued Feb. 26, 2004.
|


Filed June 14, 2004.


Synopsis
Background: Automobile buyer brought breach of express warranty and Lemon Law action
against automobile manufacturer. An arbitration award was entered in buyer's favor, and
manufacturer appealed. The Court of Common Pleas of Allegheny County, Civil Division, No.
GD 2002-3451, Friedman, J., granted manufacturer summary judgment, and buyer appealed.


Holdings: The Superior Court, No. 844 WDA 2003, Orie Melvin, J., held that:


[1] automobile was a “new motor vehicle” under Automobile Lemon Law, though it had 9,628
miles on it when it was purchased, as it constituted a demonstrator or dealer car;


[2] genuine issues of material fact precluded summary judgment on buyer's Lemon Law claim;


[3] trial court was not required to extrapolate the terms of automobile's warranty from invoices of
repairs when ruling on summary judgment motion; but


[4] on remand buyer was entitled to amend his pleadings to include express warranty.


Reversed and remanded.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (8)


[1] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
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Automobile that buyer purchased from dealership was a “new motor vehicle” under
Automobile Lemon Law, though automobile had 9,628 miles on it when it was purchased,
as it constituted a “demonstrator or dealer car;” automobile had never been titled, before
automobile was sold it was used as the personal vehicle of dealership's owner and wife,
and automobile qualified as a new motor vehicle under the Vehicle Code and the New
Motor Vehicle Damage Disclosure Act. 73 P.S. §§ 1952, 1970.2; 75 Pa.C.S.A. § 1102(3).


[2] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
Automobile Lemon Law does not require a plaintiff to demonstrate three repair attempts to
the new motor vehicle underlying the claim within the first 12 months and 12,000 miles of
vehicle use in order to have a viable claim; rather Lemon Law only requires that the vehicle
manifests a “nonconformity” within 12,000 miles. 73 P.S. §§ 1952, 1954(a), 1955, 1956.


[3] Judgment Sales cases in general
Genuine issues of material fact as to whether automobile manifested a “nonconformity”
within the first 12,000 miles of its use that substantially impaired its value and whether
manufacturer failed to repair that nonconformity precluded summary judgment on buyer's
Automobile Lemon Law claim. 73 P.S. §§ 1952, 1954(a), 1955, 1956.


1 Cases that cite this headnote


[4] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
A manufacturer's liability under the Automobile Lemon Law does not turn on the number
of repairs made to a new motor vehicle during the period of one year following the actual
delivery of the vehicle to the purchaser, within the first 12,000 miles of use or during the
term of the warranty; manufacturer's obligations of vehicle repair and duties of vehicle
refund or replacement turn on whether or not the vehicle manifests a “nonconformity”
during the period and the manufacturer's success at repair of the nonconformity. 73 P.S.
§§ 1952, 1954(a), 1955, 1956.


[5] Judgment Sales of real and personal property
Trial court was not required to extrapolate the terms of automobile's warranty from
invoices of repairs conducted pursuant to the warranty, when ruling on summary judgment
motion brought by automobile manufacturer on automobile buyer's express warranty
claim, when buyer failed to provide the trial court with a copy of the express warranty
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when he filed his response to automobile manufacturer's motion for summary judgment.
Rules Civ.Proc., Rule 1019(i).


[6] Appeal and Error Matters which may be presented by new or amended pleadings
Automobile buyer had right to amend his complaint to include a copy of the express
warranty that he failed to provide to trial court in his response to automobile manufacturer's
motion for summary judgment on his express warranty claim, when Superior Court
remanded buyer's warranty and Automobile Lemon Law action to trial court for further
proceedings, as manufacturer had been aware of buyer's express warranty claim since
buyer originally filed his complaint. Rules Civ.Proc., Rule 1033.


[7] Pleading Leave of Court to Amend
Amendments to pleadings should be granted liberally so that cases are determined on their
merits. Rules Civ.Proc., Rule 1033.


[8] Pleading Right to amend pleadings in general
Amendments to pleadings should be denied if they violate the law or prejudice the rights
of the opposing party. Rules Civ.Proc., Rule 1033.


1 Cases that cite this headnote


Attorneys and Law Firms


*1222  Michael D. Powers, Glen Mills, for appellant.


Paul R. Robinson, Pittsburgh, for appellee.


Before: DEL SOLE, P.J., MUSMANNO and ORIE MELVIN, JJ.


Opinion


ORIE MELVIN, J.


¶ 1 Appellant, Ronald Meyers, appeals from the Order granting the Motion for Summary Judgment
filed by Volvo Cars of North America, Inc. (“Volvo Cars”). He asserts that the trial court erred
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in granting summary judgment with respect to his breach of express warranty claims and his
Automobile Lemon Law claims. We reverse and remand.


¶ 2 The facts and procedure of this case are as follows. On or about June 14, 1997, Meyers
purchased a 1997 Volvo 960 from Star Chevrolet–Volvo (“Star”). When Meyers purchased it, the
Volvo had 9,628 miles on its odometer. The Volvo had never been titled before Meyers purchased
it. C.R. at 7, Response of Plaintiff to Volvo Cars of North America, Inc.'s Motion for Summary
Judgment, ex. A ¶ 5. Meyers contends in his brief that he was told the Volvo had been used only
as a demonstrator car. Volvo Cars responds that Meyers conceded that he was told that the vehicle
was used personally by Star's owner and wife.


*1223  ¶ 3 Meyers experienced mechanical problems with the car after he purchased it. For
example, on June 30, 1997, Meyers took the Volvo, which then had 10,421 miles on its odometer,
to Star complaining of grinding and knocking sounds, among other things. Star attempted to repair
the car. Meyers subsequently continued to experience problems with the car.


¶ 4 Meyers eventually filed suit against Volvo Cars in Philadelphia County. Meyers' complaint
had four counts. In Count I, Meyers sought relief pursuant to Pennsylvania's Automobile Lemon
Law, 73 P.S. §§ 1951–1963, alleging that vehicle defects substantially impaired the Volvo's value
despite several attempts Star made at repair. In Count II, Meyers alleged that Volvo Cars' breach
of the Volvo's warranties entitled Meyers to recovery under the Magnuson–Moss Warranty Act,
15 U.S.C. §§ 2301–2312. In Count III, Meyers alleged that the Volvo Cars' breach of the Volvo's
warranties entitled Meyers to recover under Article 2 of the Uniform Commercial Code, 13
Pa.C.S.A. §§ 2101–2725. Finally, in Count IV, Meyers alleged that Volvo Cars recklessly, wantonly
and willfully breached the Volvo's warranties, thereby entitling Meyers to treble damages under
the Unfair Trade Practices and Consumer Protection Law, 73 P.S. §§ 201–1—201–9.2.


¶ 5 The case was transferred for the convenience of the parties pursuant to Pa.R.C.P. 1006(d)(1)
from Philadelphia County to Allegheny County, where it proceeded to arbitration. On December
6, 2002, an arbitration panel entered an award in favor of Meyers in the amount of $4,070, plus
costs. Volvo Cars appealed from the arbitration award to the Court of Common Pleas of Allegheny
County and filed a Motion for Summary Judgment on February 5, 2003. After holding argument
on the motion, the trial court granted the Motion for Summary Judgment in favor of Volvo Cars
on April 15, 2003 dismissing Meyers' complaint with prejudice. The trial court explained:


At argument, the parties agreed that the implied warranty claims which are a part of Count
III should be dismissed because the lawsuit was filed over four years after the purchase. The
remainder of Count III, the express warranty claim, was then dismissed by the Court because
Plaintiff could not identify which provision of the express warranty had been violated. In fact,
there was no copy of the express warranty of record anywhere. It was Plaintiff's burden to
produce it in response to the motion. His failure to do so on a timely basis was a proper basis
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to grant summary judgment as to all of Count III and is not excused by the late submission via
his Motion for Reconsideration.


The Court concluded that the remaining Counts (I, II and IV) of the Complaint should also
be dismissed, with prejudice, because the undisputed evidence showed that Lemon Law claim
(Count I) could not proceed as a matter of law, and because all of the remaining claims were
contingent on the success of the Lemon Law Claim.


Trial Court Opinion, 7/17/03, at 1–2 (citation and footnote omitted). This appeal follows.


¶ 6 On appeal, Meyers raises five issues:


A. Did the Lower Court err when it ruled that there was no substantive issue of material fact as
to whether plaintiff's automobile was covered under the lemon law's definition of a “new motor
vehicle” which includes new vehicles, demonstrator vehicles and dealer cars?


B. Did the lower court err when it held that a lemon law plaintiff must demonstrate three repair
attempts within the first 12 months and 12,000 miles of use in order to maintain a lemon law
claim?


*1224  C. Did the lower court err when it failed to hold that defendant was “estopped” from
asserting that the plaintiff's vehicle was not a “new” vehicle when defendant's own authorized
sales and service dealer sold the vehicle to plaintiff as a “new” vehicle as stated on the vehicle
order form?


D. Did the lower court err when it held that plaintiff's failure to attach a copy of the express
warranty required the dismissal of plaintiff's breach of warranty count even though the existence
of the warranty and the extent of the warranty coverage was set forth in detail in the record?


E. Did the lower court abuse its discretion when it denied plaintiff's Motion for Reconsideration
which contained a copy of the express warranty as an exhibit thereto?


Appellant's brief at 4.


¶ 7 We first note the applicable standard of review of a trial court's entry of summary judgment.
“[A]n appellate court may reverse the entry of summary judgment only where it finds that the
trial court erred in concluding that the matter presented no genuine issue as to any material fact
and that it is clear that the moving party was entitled to a judgment as a matter of law.” Phillips
v. Cricket Lighters, 576 Pa. 644, 652, 841 A.2d 1000, 1004 (2003). “The reviewing court must
view the record in the light most favorable to the nonmoving party, resolving all doubts as to the
existence of a genuine issue of material fact against the moving party.” Atcovitz v. Gulph Mills
Tennis Club, Inc., 571 Pa. 580, 586, 812 A.2d 1218, 1221 (2002). Because such an inquiry involves
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solely questions of law, our review is plenary. Taylor v. Woods Rehabilitation Service, 846 A.2d
742, 744 (2004). Moreover, this Court is not bound by the conclusions of law of the trial court,
as we may reach our own conclusions and draw our own inferences. Adamski v. Allstate Ins., 738
A.2d 1033 (Pa.Super.1999), appeal denied, 563 Pa. 655, 759 A.2d 381 (2000) (citation omitted).


[1]  ¶ 8 Meyers' first argument on appeal calls into question the trial court's legal conclusion that
the instant Volvo was not a “new motor vehicle” as defined in the Automobile Lemon Law. Upon
our plenary review, we find as a matter of law that the instant Volvo falls within the Automobile
Lemon Law's definition of a “new motor vehicle.”


¶ 9 Pennsylvania's Automobile Lemon Law provides purchasers of new motor vehicles with rights
of repair, refund and replacement against vehicle manufacturers. The Automobile Lemon Law
defines “new motor vehicle” in relevant part as follows:


“New motor vehicle.” Any new and unused self-propelled, motorized
conveyance driven upon public roads, streets or highways which is designed to
transport not more than 15 persons, which was purchased ... and is registered in
the Commonwealth ... and is used, ... or bought for use primarily for personal,
family or household purposes, including a vehicle used by a manufacturer or
dealer as a demonstrator or dealer car prior to its sale.


73 P.S. § 1952.


¶ 10 The trial court did not explain its reasoning in determining that that the Volvo was not a
new motor vehicle under the Automobile Lemon Law. See Trial Court Opinion, 7/16/03, at 5
(stating “The Court properly ruled that a jury would not be allowed to find that the car was “new”
for purposes of the Lemon Law when Plaintiff acquired it.”). Apparently, the trial court agreed
with Volvo Cars' argument that a vehicle sold at a discount with 9,628 miles on it could not be
considered new.


*1225  ¶ 11 The above definition includes three types of vehicles as “new motor vehicles:” (1) new
and unused vehicles; (2) demonstrator cars; and (3) dealer cars. 73 P.S. § 1952. Seeking to fit the
Volvo within one of these three categories, Meyers argues that the Volvo is a new vehicle because
the Vehicle Order form issued by Star identifies the Volvo as a “new vehicle,” and because Meyers
was told by Star representatives that the Volvo had never been titled previous to his purchase
and was considered new. Meyers argues alternatively that the vehicle is a demonstrator vehicle
or dealer car because repair orders for the Volvo dated prior to Meyers' purchase of it refer to the
Volvo as “Mr. Reihley's demo.”
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¶ 12 Volvo Cars counter-argues that the Volvo was not a “new motor vehicle.” Volvo Cars
emphasizes that the Volvo: (1) had 9,628 miles on it when Meyers purchased it; (2) was sold to
Meyers at a substantial discount from a “new” price; and (3) was used prior to Meyers' purchase
as the personal vehicle of the dealership's owner and wife.


¶ 13 We agree with Meyers' alternative argument that the Volvo falls within the ambit of the statute's
definition of a “new motor vehicle” as “a demonstrator or dealer car.” The facts emphasized by
Volvo Cars—that the Volvo: (1) had 9,628 miles on it when Meyers purchased it; (2) was sold to
Meyers at a substantial discount from a new price; and (3) was used prior to Meyers' purchase as
the personal vehicle of the dealership's owner and wife—support the conclusion that the Volvo
was not a “new motor vehicle” as the phrase might be understood colloquially. Of course, a “new
motor vehicle” colloquially speaking is not a used vehicle. The Automobile Lemon Law definition
of “new motor vehicle,” however, includes not only “new and unused” vehicles, but also vehicles
“used by a manufacturer or dealer as a demonstrator or dealer car prior to its sale.”


¶ 14 The Automobile Lemon Law does not define “dealer” or “demonstrator car.” Nonetheless, we
find persuasive the explanation of the ordinary meaning of the terms as supplied by the Supreme
Court of Washington in Chrysler Motors Corp. v. Flowers, 116 Wash.2d 208, 803 P.2d 314 (1991).
Construing the meaning of the term “demonstrator” in the Washington Lemon Law, the court
explained:


The term “demonstrator” or “demo” vehicle is a well-known and commonly used term in the
automotive business and trade. The term is used to describe a vehicle used by the dealer/
manufacturer which has never been titled and is being sold at retail to the public for the first time.


A “demonstrator” vehicle is in effect created by special licensing and titling privileges granted
to dealers and manufacturers. Normally every vehicle must be individually registered and
licensed. Official fees and excise taxes are levied with each registration and licensing. Dealers/
manufacturers are granted the use of dealer license plates which exempt them from registration,
licensing, most fees, and taxes. Dealer plates are issued to the dealer/manufacturer who can
transfer the plates from vehicle to vehicle. Although the laws differ from state to state,
“demonstrator” vehicles using dealer plates are not used exclusively for test driving vehicles
by customers. Most states including Washington allow “demonstrator” vehicles to be driven
by spouses and employees. The result is that “demonstrator” vehicles are commonly used for
business and personal purposes even though technically the vehicle's use must be connected
with the dealer's/manufacturer's business operations and sales.


*1226  Chrysler Motors Corp., 116 Wash.2d at 215–216, 803 P.2d at 318 (quoting an affidavit
of the Administrator of the Dealer and Manufacturer Control Division of the State of Washington
Department of Licensing).
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¶ 15 The definition of “dealer” or “demonstrator car” suggested by Chrysler Motors Corp. is
consistent with Pennsylvania law. Pennsylvania's Vehicle Code provides that “[n]o certificate of
title is required for: ... (3)[a] new vehicle owned by a manufacturer or registered dealer before
and until sale.” 75 Pa.C.S.A. § 1102(3). Moreover, Pennsylvania's New Motor Vehicle Damage
Disclosure Act, which like the Automobile Lemon Law provides purchasers of new motor vehicles
rights against dealers of new motor vehicles, defines “new motor vehicle” as follows:


“New motor vehicle.” A motor vehicle, regardless of mileage, which has never
been registered or titled to an ultimate purchaser in this Commonwealth or
any other state or jurisdiction or which has not been sold or bargained to or
exchanged with an ultimate purchaser or which has not been given away. A
transfer between dealers for the purpose of resale shall not be considered as a
transfer to an ultimate purchaser.


73 P.S. § 1970.2 (emphasis added). Because the Vehicle Code and New Motor Vehicle Damage
Disclosure Act apply to motor vehicles just as the Automobile Lemon Law does, they are useful
in determining the meaning of the Automobile Lemon Law. 1 Pa.C.S.A. § 1932 (requiring that
statutes which relate to the same persons or things or to the same class of persons or things should
be construed together, if possible).


¶ 16 Based on the foregoing, we find that a “demonstrator” or “dealer car” for purposes of the
Automobile Lemon Law is a vehicle used by the dealer/manufacturer which has never been titled
and is being sold at retail to the public for the first time.


¶ 17 Applying this construction to the admitted facts in the instant case, we find, as a matter of law,
that Meyers' Volvo is a “new motor vehicle” under the Automobile Lemon Law. The Certificate of
Title for the Volvo, which is attached to Meyers' Complaint, reveals that the Volvo had no state title
prior to Pennsylvania, and that the Volvo was titled in Pennsylvania on August 16, 1997 shortly
after Meyers purchased it on or about June 14, 1997. C.R. at 1, Complaint ex. A. Meyers' Volvo
is a new motor vehicle under the Automobile Lemon Law—even though the Volvo: (1) had 9,628
miles on it when Meyers purchased it; (2) was sold to Meyers at a substantial discount from a
“new” price; and (3) was admittedly only used prior to Meyers' purchase as the personal vehicle
of the dealership's owner and wife—because the Volvo was not titled before Meyers purchased it.
As such it constitutes “a demonstrator or dealer car.”


[2]  ¶ 18 Meyers' second argument is that the trial court incorrectly “infers” that a claim under the
Automobile Lemon Law is only viable if a plaintiff can demonstrate three repair attempts to the
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vehicle underlying the claim within the first 12 months and 12,000 miles of vehicle use. We agree
with Meyers that the Automobile Lemon Law requires no such demonstration. See 73 P.S. § 1956
(specifying the significance of three repair attempts). However, we do not agree with Meyers that
the trial court held to the contrary.


¶ 19 Our reading of the trial court opinion is that the trial court entered its summary judgment
Order with respect to Meyers' Automobile Lemon Law claim for two reasons. First, the trial court
found that the Volvo was not a “new motor vehicle.” Second, the trial court found that *1227
Meyers did not produce facts sufficient to create a jury question as to whether a “nonconformity”
manifested in the Volvo within the first 12,000 miles of the Volvo's use. We have already found
that the trial court erred in its holding that the Volvo was not a “new motor vehicle.” We now
address the second basis for the trial court's dismissal of Meyers' Automobile Lemon Law claim.


¶ 20 To address the second basis for the trial court's grant of summary judgment, we must review
the requirements of the Automobile Lemon Law. As already noted, the Automobile Lemon Law
imposes obligations of vehicle repair and duties of vehicle refund or replacement on new motor
vehicle manufacturers. A manufacturer's duty of vehicle refund or replacement arises only if the
manufacturer fails to fulfill its obligation of vehicle repair. 73 P.S. § 1955. A manufacturer's
obligation of repair only arises if a new motor vehicle manifests a “nonconformity” 1  within a
certain period. With respect to a manufacturer's obligation of repair, the Automobile Lemon Law
provides:


1 The Automobile Lemon Law defines a “nonconformity” as “[a] defect or condition which
substantially impairs the use, value or safety of a new motor vehicle and does not conform
to the manufacturer's express warranty.” 73 P.S. § 1952.


(a) REPAIRS REQUIRED.—The manufacturer of a new motor vehicle sold ... and registered in
the Commonwealth shall repair or correct, at no cost to the purchaser, a nonconformity which
substantially impairs the use, value or safety of said motor vehicle which may occur within a
period of one year following the actual delivery of the vehicle to the purchaser, within the first
12,000 miles of use or during the term of the warranty, whichever may first occur.
73 P.S. § 1954(a).


[3]  ¶ 21 The trial court dismissed Meyers' Automobile Lemon Law claim because Meyers took
the Volvo to Star for repairs only once during the first 12,000 miles of the Volvo's use. The Volvo
already had 9,628 miles on its odometer when Meyers purchased it. The only time that Meyers
took the Volvo to Star for repairs before the Volvo's odometer passed 12,000 miles was on June
30, 1997, when the odometer was at 10,421 miles. C.R. at 7, Response of Plaintiff to Volvo Cars of
North America, Inc.'s Motion for Summary Judgment ¶ 15. The problem with the Volvo on June
30, 1997 was, “among other things, a suspension grinding and knocking sound.” Appellant's brief
at 6; see also C.R. at 1, Complaint ¶ 20 (describing the June 30, 1997 problem as “defective trunk,
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rattle condition and defective radio”). The trial court found that Meyers' evidence of a single visit
to Star for repairs to the Volvo did not create a jury question as to whether a “nonconformity”
manifested in the Volvo within the first 12,000 miles of the Volvo's use. We disagree with the trial
court.


[4]  ¶ 22 A manufacturer's liability under the Automobile Lemon Law does not turn on the
number of repairs made to a new motor vehicle during the “period of one year following the actual
delivery of the vehicle to the purchaser, within the first 12,000 miles of use or during the term
of the warranty.” A manufacturer's obligations of vehicle repair and duties of vehicle refund or
replacement turn on whether or not the vehicle manifests a “nonconformity” during the period and
the manufacturer's success at repair of the nonconformity.


¶ 23 Viewed in the light most favorable to Meyers, the record could support the conclusion that the
Volvo manifested a nonconformity within its first 12,000 miles of use and that Volvo Cars failed to
repair that nonconformity. Meyers concedes that *1228  he delivered the Volvo to Star for repairs
only once during the first 12,000 miles 2  of the Volvo's use, on June 30, 1997, but he contends that
Star failed to repair the Volvo's suspension problems on that date. According to Meyers


2 Since Meyers' first complaint of a “nonconformity” clearly occurred within the first 12,000
miles of total usage, we need not decide whether “the first 12,000 miles of use” includes use
of the Volvo as a “demonstrator or dealer car prior to its sale.”


[T]he plaintiff's June 30, 1997 suspension complaint was the first of many suspension
complaints. The plaintiff complained of suspension grinding and knocking. In response to the
complaint, the dealership tightened the vehicle's front suspension components. This condition
was never repaired by Volvo and continues to the present day.


Additional suspension noise and other related suspension concerns such as vehicle pulling
have been made on 9/24/97 at 12,459 miles; 1/20/98 at 15,700 miles; 11/2/98 at 22,937 miles;
8/7/00 at 32,432 miles; 11/1/00 at 34,035 miles; 11/22/00 at 34,374 miles. And the suspension
noises continue to this day.


C.R. at 7, Response of Plaintiff to Volvo Cars of North America, Inc.'s Motion for Summary
Judgment, ¶ 15 (citations omitted). Evidence in the record supports Meyers argument, as Meyers
had to submit the Volvo for suspension repair at least four times in the three years following the
June 30, 1997 attempted repair. For example, repair invoices for the Volvo attached to Meyers'
Response to Volvo Cars' Motion for Summary Judgment indicate that repair work was done
on the Volvo's suspension on: September 26, 1997, at mileage of 12,459; January 20, 1998, at
mileage of 15,700; September 6, 2000, at mileage of 32,918; and November 8, 2000, at mileage
of 34,035. C.R. at 7, Response of Plaintiff to Volvo Cars of North America, Inc.'s Motion
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for Summary Judgment, ex. D. Moreover, Meyers contends that the “grinding and knocking
sound from the suspension has never been repaired by any Volvo dealership despite numerous
opportunities to repair the same. The sounds continue[ ] to this day.” Id. ex. A. Viewing the
record in the light most favorable to Meyers, as we must, we conclude that a genuine issue of
material fact exists as to whether the Volvo manifested a nonconformity within the first 12,000
miles of its use that substantially impairs its use or value.


¶ 24 Meyers' third argument is that Volvo Cars is estopped from asserting that the Volvo is anything
other than a new vehicle because the vehicle order form issued by Star referred to the Volvo as
“new.” According to Meyers,


[t]he vehicle order form which was drafted by Star clearly states that the vehicle
was “new”. The vehicle order form had two other blocks which could have been
marked indicating that the subject vehicle was a “demo” or a used vehicle. The
vehicle order form was signed by a representative of Star.


Appellant's brief at 14. This argument is moot. We have already concluded as a matter of law that
the Volvo is a “new motor vehicle,” as the admitted facts support the conclusion that the vehicle
comes within the definition of demonstrator or dealer car.


¶ 25 Meyers' fourth argument is that the trial court erred when it held that his failure to include
a copy of the Volvo's express warranty in the record required the dismissal of the count in his
complaint alleging breach of the express warranty. 3  *1229  Meyers argues that despite his failure
to include a copy of the express warranty in his response to Volvo Cars' Motion for Summary
Judgment, evidence of the warranty sufficient to enable his express warranty claim to survive
summary judgment was contained in the record in the form of repair invoice documentation of
repeated repairs of the Volvo made pursuant to the warranty. Meyers claims that “[a] review of
these repair invoices demonstrates that the invoices reflect that the complained of components are
covered under the warranty and that the repairs performed on the complained of components are
warranty repairs.” Id. at 17.


3 Meyers describes the warranty as “a 4 year/50,000 mile express warranty covering all
pertinent components of the vehicle.” Appellant's brief at 16.


¶ 26 The trial court dismissed the express warranty count of Meyers' complaint, Count III, “because
[Meyers] could not identify which provision of the express warranty had been violated. In fact,
there was no copy of the express warranty of record anywhere.” Trial Court Opinion, 7/17/03, at
1–2. The trial court observed that “[i]t was [Meyers'] burden to produce [the express warranty] in
response to the [summary judgment] motion.” Id. at 2.
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[5]  ¶ 27 At the time that it decided the summary judgment motion, the trial court did not err in
dismissing Meyers' express warranty claim. Meyers had failed to provide the trial court with a copy
of the express warranty when he filed his response to Volvo Cars' Motion for Summary Judgment.
The trial court was not required to extrapolate the terms of the Volvo's warranty from invoices
of repairs conducted pursuant to the warranty. See Pa.R.C.P. 1019(i), 42 Pa.C.S.A. (requiring that
when claims are based on writings, like Meyers' express warranty claim, “the pleader shall attach
a copy of the writing, or the material part thereof,” unless the writing is not accessible to the
pleader). Indeed, such repairs suggest Volvo Cars' compliance with the warranty, not its breach
of the warranty.


[6]  [7]  [8]  ¶ 28 However, because we have found that it is necessary to remand this case for
further proceedings, we find that the Rules of Civil Procedure provide Meyers with the right to
amend his complaint to include a copy of the express warranty. Under Pa.R.C.P. 1033:


A party, either by filed consent of the adverse party or by leave of court, may
at any time change the form of action, correct the name of a party or amend his
pleading. The amended pleading may aver transactions or occurrences which
have happened before or after the filing of the original pleading, even though
they give rise to a new cause of action or defense. An amendment may be made
to conform the pleading to the evidence offered or admitted.


“Amendments to pleadings should be granted liberally so that cases are determined on their
merits.” Fowkes v. Shoemaker, 443 Pa.Super. 343, 661 A.2d 877, 880 (1995). Amendments to
pleadings should be denied, however, if “they violate the law or prejudice the rights of the opposing
party.” Gutierrez v. Pennsylvania Gas & Water Co., 352 Pa.Super. 282, 507 A.2d 1230, 1232
(1986). Here, there is no prejudice to Volvo Cars in allowing Meyers to amend his complaint to
include a copy of the express warranty. Volvo Cars has been aware of the express warranty claim
since Meyers originally filed his complaint.


¶ 29 Meyers' fifth and final argument is related to his fourth. He argues that the trial court abused
its discretion in denying his motion for reconsideration to which he attached a copy of the express
warranty. This argument is moot. We have already determined that the Pa.R.C.P. 1033 provides
Meyers with the right to amend his complaint on remand to include a copy of the express warranty.


*1230  ¶ 30 The Order granting summary judgment is reversed. This case is remanded for further
proceedings consistent with this Opinion.
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¶ 31 Order reversed. Case remanded. Jurisdiction relinquished.


All Citations


852 A.2d 1221, 2004 PA Super 220
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16 Cal.App. 85, 116 P. 385


CLARA E. MORGAN, WILLIAM O. MORGAN, GRACE MORGAN, MABEL E.
M. JOHNSTON, DAYTON H. MORGAN, LYNDE D. MORGAN, Respondents,


v.
THE MUTUAL BENEFIT LIFE INSURANCE COMPANY, a Corporation, Appellant.


Civ. No. 863.
Court of Appeal, First District, California.


April 25, 1911.


LIFE INSURANCE--ACTION BY HEIRS ON POLICY--DEFENSE--COMPULSORY
PAYMENT OF PRIOR JUDGMENT IN NEW YORK--ENFORCEMENT OF LIEN ON
POLICY.
In an action upon a policy of life insurance by heirs in this state, an answer setting up a compulsory
payment of a final judgment establishing a lien on the policy for its full amount, in the state of New
York, in favor of the executors of the will of a deceased brother of the insured, to whom the insured
husband and his assured wife, being unable to pay the premiums on the policy, while the parties
were living in the state of New York had assigned the policy to secure the payment of premiums
thereon by him, which assignment was assented to by the insurance company, states a defense,
where it appears that when such judgment was rendered, the plaintiff, the insurance company and
the policy were before the New York court, and its judgment had became final upon the merits.


ID.--PUBLICATION OF SUMMONS AGAINST HEIRS--DECISION UPON APPEAL.
Where the summons under which such judgment was rendered was served upon the heirs of the
deceased widow, who were named as beneficiaries of the policy upon her death, by publication
of summons upon them, it was held upon appeal therefrom by the New York court of appeals
that such publication was authorized by section 438 of the New York Code of Civil Procedure, as
seeking to declare a lien upon the policy of life insurance, which was a lien upon personal property,
within that section.


ID.--FINALITY OF DECISION UPON MERITS ENFORCING LIEN--COMPULSORY
PAYMENT-- EXONERATION AGAINST HEIRS.
Where the judgment upon the merits in such prior action established a lien upon the policy for all
the money payable thereon, it is held that, after final appeal therefrom by the insurance company,
and the final affirmance thereof by the New York court of appeals, the insurance company was
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compelled to pay the same, and was thereby exonerated from a second compulsory payment as
against the heirs suing upon the policy in this state.


ID.--RULE AS TO SITUS OF CLAIM OF LIEN UPON POLICY.
Whenever a question has arisen in the courts, state or federal, as to the situs of a claim of lien upon
a policy of life insurance against an insurance company doing business in a state, in pursuance of
its statutes, and it has been sought to uphold the situs of the claim in the state where the contract
for the lien was made, it has been upheld.


ID.--LEGALITY OF ASSIGNMENT AS TO BENEFICIARIES NOT ESSENTIAL TO CLAIM
OF LIEN.
The fact that the heirs, who were to become beneficiaries in the policy upon the death of the wife,
did not join in the assignment by the husband and wife, cannot affect the validity of the claim of
lien. Where a person not the owner of a policy of life insurance, nor bound to pay the premium,
but having some claim or color of interest in it, voluntarily pays the premiums thereon, and thus
keeps it alive, for the benefit of a third party, he may thereby acquire an equitable lien on the
proceeds of the policy as security for repayment of his advances, even though an assignment of
the policy is void.


ID.--DEFENSE NOT LIMITED TO EQUITIES IN FAVOR OF OTHER PERSONS--
JUDGMENT AGAINST DEFENDANT BINDING HEIRS.
The matter set up by the defense to the action on the policy is not limited to equities in favor of
other persons, but it is a judgment against the defendant in an action in which the respondents were
made parties as heirs, and which the defendant is bound to pay.


ID.--TRIAL UPON AGREED STATEMENT AND STIPULATION--EFFECT OF REVERSAL.
Where the trial of the action on the policy was upon an agreed statement of facts and a stipulation
that judgment should be entered without findings, it is held that upon reversal of the judgment in
favor of the heirs, the court below should be directed to enter judgment in favor of the insurance
company, defendant.


ID.--PETITION FOR REHEARING--QUESTION AS TO PUBLICATION OF SUMMONS--
EFFECT OF STIPULATION AS TO MERITS.
It is held by the supreme court in bank on petition for rehearing that, regardless of the propriety
of the decision of the New York court of appeals as to jurisdiction of the heirs by the publication
of summons, the decision of the district court of appeal is fully sustained by the allegations of
the answer, stipulated to be true, upon which identical facts the court of appeals of New York
correctly held upon the merits that the appellant insurance company must pay the amount adjudged
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to be due upon the policy to the representatives of those who as assignees had kept it alive by
the payment of the premiums; and that, for the same reason that it was compelled to pay there,
it must be exonerated here.


APPEAL from a judgment of the Superior Court of the City and County of San Francisco. John
J. Van Nostrand, Judge.


The facts are stated in the opinion of the court.


*87  E. C. Chapman, W. C. Sharpstein, and W. R. Bacon, for Appellant.
M. A. J. Kuhl, for Respondents.


KERRIGAN, J.


This is an appeal taken by defendant from a judgment rendered by the superior court of the city
and county of San Francisco in favor of the plaintiffs and against the defendant, upon a policy of
life insurance issued by defendant to Elizabeth A. Morgan upon the life of her husband, Orson
A. Morgan.


To properly discuss the questions of law involved in this case a somewhat extended statement of
the facts will be necessary. They are as follows:


On March 26, 1866, the appellant insurance company in the state of New York issued to Elizabeth
A. Morgan, mother of respondents, a policy of insurance on the life of her husband, Orson A.
Morgan, father of respondents. By the terms of said policy appellant agreed to pay $5,000 to
Elizabeth A. Morgan, or assigns, or in case she should die before Orson A. Morgan then to the
children of said Orson A. Morgan. Being unable to pay the premium due on March 26, 1871,
Mr. and Mrs. Morgan on or about that date requested one Dayton S. Morgan, since deceased, to
pay the same, in order to keep and preserve said policy in force. The said insurance policy was
thereupon assigned by said Elizabeth A. Morgan and her husband to Dayton S. Morgan to secure
the repayment of that particular premium and also such other premiums as he might thereafter pay,
together with interest thereon, until such advances should be repaid. Appellant insurance company
assented to this assignment. Thereafter Dayton S. Morgan, each and every year until his death on
April 9, 1890, paid the premium on said policy, and after his death the executors and trustees of
his estate continued to pay the same until the death of Orson A. Morgan, the assured, *88  which
occurred in the year 1905. His wife predeceased him, having died in the year 1904.


At the time of the death of Orson A. Morgan the sums advanced by Dayton S. Morgan and
his personal representatives in payment of said premiums, together with interest thereon, largely
exceeded the face of said policy.
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When the policy of insurance was executed and delivered, and at the time of the assignment thereof,
Elizabeth A. Morgan and Orson A. Morgan were residents of the state of New York. Dayton S.
Morgan at all the times mentioned herein resided in the said state of New York, and the policy of
insurance since its delivery has always been in that state in the possession of Dayton S. Morgan
and his personal representatives.


At the time of the death of the assured all his children before mentioned were and ever since have
been nonresidents of said state.


The appellant insurance company, as to the state of New York, is a foreign corporation, having
its principal office and place of business in the state of New Jersey, but since the year 1866 and
prior thereto it has been doing business within the state of New York, having met the statutory
requirements of that state.


On October 6, 1905, proofs of the death of the assured having been furnished to the company, the
personal representatives of Dayton S. Morgan commenced an action in the supreme court of New
York against the insurance company and the heirs at law of said Orson A. Morgan for the purpose
of ascertaining the interest of the parties in said policy of insurance, and to establish an equitable
lien in favor of the plaintiffs in that action upon said policy and the moneys due thereunder to the
extent of the moneys paid by them and their testator upon said policy, and for the recovery of the
amount of the policy from the company.


The insurance company duly appeared. Thereafter, upon application of the plaintiffs therein
(executors of Dayton S. Morgan) an order was granted directing the service of summons upon said
heirs at law by publication, and service was made upon them pursuant to that order, but they did
not appear in the action.


Defendant insurance company answered the complaint, and admitted that it had issued said policy
and that the amount *89  stated in said complaint was owing by it; but it alleged that in the month
of November, 1905, the said heirs at law had commenced an action against it in the superior court
of San Francisco, California, demanding judgment against it for the amount of said policy and
interest. The insurance company, after some further references in its answer to the action pending
in California, submitted its rights to the judgment of said New York court.


Thereafter said insurance company moved, upon the papers upon which the order of publication
was granted, that said order of publication be set aside and canceled upon the ground that the court
had no jurisdiction to direct publication of summons against the defendants, said nonresident heirs
at law. The motion was denied, and an appeal was taken from such order to the appellate division
of the supreme court, where, on May 1, 1907, the order was affirmed (Morgan v. Mutual etc. Ins.
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Co., 119 App. Div. 645, [104 N. Y. Supp. 185]), but leave was granted by that court to appeal to the
court of appeals of New York. Accordingly the latter court was called upon to decide whether or
not jurisdiction of the said heirs at law could be acquired by the New York courts by publication of
summons. The New York court of appeals, on November 1, 1907, answered the question certified
to it by the appellate division of the supreme court in the affirmative. (Morgan v. Mutual etc. Ins.
Co., 189 N. Y. 451, [[82 N. E. 438].)


Subsequent to this decision the case was tried in the supreme court upon its merits. The
respondents, the said heirs at law, did not appear, and after trial judgment was, on September 16,
1908, duly given that the personal representatives of Dayton S. Morgan were entitled to all the
money due under the policy, and that the said heirs at law were barred and foreclosed of all interest
in said policy and its proceeds, and that plaintiffs in that action recover of the insurance company
the sum of $5,228.88 and costs. Thereafter, to wit, on May 5, 1909, the appellate division of the
supreme court, to which court the insurance company appealed, affirmed this judgment. (Morgan
v. Mutual etc. Ins. Co., 132 App. Div. 455, [116 N. Y. Supp. 989].) The company then appealed
to the New York court of appeals, which, on February 8, 1910, without an opinion, affirmed the
judgment of said appellate division. *90  (Morgan v. Mutual etc. Ins. Co., 197 N. Y. 607, [91 N.
E. 1117].)


In November, 1905, as before noticed, the said heirs at law commenced this action. The defendant,
in defense thereto, pleaded the judgment of the New York courts, and also set up the facts upon
which said judgment was based. After a hearing said superior court rendered judgment against
the defendant insurance company, and in favor of the said heirs at law. In due time the insurance
company appealed to the supreme court, which court, by an order regularly made transferred the
cause to this court for hearing and decision.


The appellant contends that the New York judgment is conclusive on the respondents here; and,
secondly, that even if that be not so, it is entitled to judgment on the facts of the case.


The respondents, on the other hand, in support of the judgment of the superior court of the city
and county of San Francisco, argue here (as was contended by the insurance company in the New
York courts) that the courts of that state acquired no jurisdiction over them by the publication of
summons, so that they are not concluded by the judgment rendered by such courts; and furthermore
that the assignment of the policy of insurance was void as to them, they being expressly named as
beneficiaries of the policy and not having joined in the assignment.


The question of whether the courts of New York acquired jurisdiction over the respondents by the
publication of summons was considered by the court of appeals of that state (Morgan v. Mutual
etc. Ins. Co., 189 N. Y. 451, [82 N. E. 438]), and in adopting the conclusion there reached we quote
quite extensively from the opinion. It is there said:
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“The interest of the plaintiff's assignor, Elizabeth A. Morgan, in the policy of insurance was
contingent upon her surviving her husband. (Bradshaw v. Mutual Life Ins. Co., 187 N. Y. 347, [80
N. E. 203].) As she did not survive her husband, the plaintiffs seek in this action to charge the
policy and the proceeds thereof with the amount paid by them and their intestate for premiums
thereon. (3 Pomeroy's Equity Jurisprudence, sec. 1243; 25 Cyc. 774, 775; 19 Am. & Eng. Ency.
of Law, 90; Mandeville v. Kent, 88 Hun, 132, [34 N. Y. Supp. 622]; *91  Brick v. Campbell, 122
N. Y. 337, [25 N. E. 493, 10 L. R. A. 259]; Connecticut Mut. Life Ins. Co. v. Burroughs, 34 Conn.
305, [91 Am. Dec. 725]; Lane v. New York Life Ins. Co., 56 Hun, 92, [9 N. Y. Supp. 52].)


“The defendants other than the insurance company are proper and necessary parties to this action
(citing cases). The defendant insurance company therefore had a standing in court to move to
vacate the order of publication. (Brandow v. Vroman, 29 App. Div. 597, [51 N. Y. Supp. 943].)
This is not disputed by the plaintiffs.


“Service of a summons upon nonresidents of the state of New York may be made as provided by
section 438 of the Code of Civil Procedure. It is therein provided as follows: ‘An order directing
the service of a summons upon a defendant, without the state, or by publication, may be made in
either of the following cases: … 5. Where the complaint demands judgment, that the defendant
be excluded from a vested or contingent interest in or lien upon, specific real or personal property
within the state; or that such an interest or lien in favor of either party be enforced, regulated,
defined, or limited; or otherwise affecting the title to such property. …’


“The term ‘personal property’ is defined by statute. Section 4 of the statutory construction law
(chapter 677, Laws of 1892, [Consol. Laws 1909, c. 22, sec. 39]), provides as follows: ‘The
term personal property includes chattels, money, things in action, and all written instruments
themselves, as distinguished from the rights or interests to which they relate, by which any right,
interest, lien or encumbrance in, to or upon property, or any debt or financial obligation is created,
acknowledged, evidenced, transferred, discharged or defeated, wholly or in part, and everything,
except real property, which may be the subject of ownership. The term chattels includes goods
and chattels.’ (Rev. Stats., pt. 4, tit. 7, c. 1, sec. 33; Code Proc., sec. 463; Code Civ. Proc. (1880),
sec. 3343, subd. 7.)


“It is not necessary to consider to what extent, if any, the legislature, simply by statutory definition
or provision, can treat intangible personal property as within this state, and subject it to the
jurisdiction of our courts as against persons not served with process within our territorial limits,
because in this case not only are the plaintiffs as claimants residents *92  of this state, but the
debtor and the debt as well as the written instrument by which the debt was created, acknowledged
and evidenced are in contemplation of law within this state.
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“A foreign insurance company is not allowed to do business in this state until it submits itself fully
to the jurisdiction of our courts. It must obtain from our superintendent of insurance a certificate
authorizing it to do business in this state. It is subject to examination by the insurance department
of this state, and it is required to deposit with the superintendent of insurance of this state or with
the auditor, controller or general fiscal officer of the state by whose laws it is incorporated, stocks
and bonds as provided by our statutes to the same amount as required by domestic insurance
corporations, which stocks and bonds are held in trust for the benefit of all the policy-holders of
the corporation. A foreign insurance corporation is also required to appoint our superintendent
of insurance its attorney in this state upon whom all lawful process in any action or proceeding
against the corporation can be served. The authority of such foreign insurance corporation must
be revoked in case it applies to remove into the United States court any action brought against it
in a court of this state. Our statutes expressly provide that an action against a foreign corporation
may be maintained by a resident of the state or by a domestic corporation for any cause of action.
Such an action may be maintained in this state by another foreign corporation or by a nonresident
when the action is brought to recover damages for the breach of a contract made within this state.


“The presence of the insurance company in this state is not temporary, but continuous. It is legally
and actually here, not only because process has been served upon it and it has appeared in the
action, but it is here pursuant to the provisions of our statutes by authority of which it is doing
business and maintaining offices in this state. The contract of insurance was made by it with a
resident of this state through its agents so located and doing business here. Every transaction
relating to the contract, its assignment and the payment of premiums thereon has occurred here.
The policy of insurance and the claim against the insurance company for the money payable on the
policy of insurance are in the control of our court, and any judgment that may be rendered *93
in the action can be enforced and made effectual in this state. As to such a claim the insurance
company should be treated as a domestic insurance corporation and as domiciled in this state.
The situs of the debt would consequently be here, and the action is one to define and enforce an
interest in specific personal property within the state within the meaning of the code provision
quoted. Whenever a question as to the situs of a similar claim against an insurance company doing
business in a state pursuant to the statutes thereof has been directly involved in this court or in
the federal courts, and it has been sought to uphold the situs of the claim in the state where the
contract was made, it has been sustained.


“In Martine v. International Life Ins. Soc., 53 N. Y. 339, [13 Am. Rep. 529], an action was brought
upon a policy of life insurance. The defendant was a foreign corporation. The court say: ‘The
defendant sought and obtained the privilege of establishing and carrying on its business here under
the regulations fixed by the statutes of this state. It established a permanent general agency, and
conducted its business here as a distinct organization, and was permitted by law to do this in the
same manner as domestic institutions. … As to the business transacted here the company must be
regarded as domiciled by the residence of its general agent and its local organization. …’ ”
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The court then reviews the cases of New England Mut. Life Ins. Co. v. Woodworth, 111 U. S. 138,
[4 Sup. Ct. 364, 28 L. Ed. 379], Sulz v. Mutual R. F. L. Assn., 145 N. Y. 563, [40 N. E. 242, 28 L.
R. A. 379], and Matter of Gordon, 186 N. Y. 471, [79 N. E. 722, 10 L. R. A., N. S., 1089], and
cites them in support of its conclusion.


Other cases that may be cited in support of the jurisdiction of the New York court are the following:
Loaiza v. Superior Court, 85 Cal. 11, [20 Am. St. Rep. 197, 24 Pac. 707, 9 L. R. A. 376]; Murray
v. Murray, 115 Cal. 266, [[[[56 Am. St. Rep. 97, 47 Pac. 37, 37 L. R. A. 626]; Chicago etc. Co.
v. Strum, 174 U. S. 710, [19 Sup. Ct. 797, 41 L. Ed. 1144]; Jellenik v. Huron etc. Co., 177 U. S.
1, [20 Sup. Ct. 559, 44 L. Ed. 647].


It is next argued by respondents in support of the judgment that the assignment of the policy of
insurance was as to them void, they being expressly named as beneficiaries *94  under the policy
and not having joined in the assignment. The answer of the appellant to this contention is that the
assignee of such a policy, who advances the premiums to keep the policy in force, is entitled to a
lien on such policy and its proceeds for such advances, even though the assignment is void.


This is the question that was considered by the appellate division of the supreme court of New York
(Morgan v. Mutual Ben. Life Ins. Co., 132 App. Div. 455, [116 N. Y. Supp. 989]) and determined
adversely to the contention of respondents. That court cites with approval and follows the rule laid
down in Pomeroy's Equity Jurisprudence, volume 3, section 1243, as follows: “Where a person
not being the owner of a policy of life insurance, nor bound to pay the premium, but having some
claim or color of interest in it, voluntarily pays the premiums thereon, and thus keeps it alive for
the benefit of a third party, he may thereby acquire an equitable lien on the proceeds of the policy
as security for the repayment of his advances.”


This equitable rule was applied by our own supreme court in the case of Stockwell v. Mutual
Life Ins. Co., 140 Cal. 198, [98 Am. St. Rep. 25, 73 Pac. 833], where, even in the absence of an
assignment of the policy, one of the beneficiaries, who had advanced premiums for the purpose
of keeping the policy alive, was allowed an equitable lien upon the proceeds of the policy for the
reimbursement of those advances as against the claim of one of the other beneficiaries to receive
her share of the policy free and without deduction from it of a pro rata of such advances. (See,
also, Unity etc. Assn. v. Dugan, 118 Mass. 219; Harley v. Heist, 86 Ind. 196, [45 Am. Rep. 285];
Matlack v. Seventh Ave. Bank, 180 Pa. 360, [36 Atl. 1082]; Stevens v. Germania Life Ins. Co., 26
Tex. Civ. App. 156, [62 S. W. 824].)


Respondent finally makes the point in support of the judgment that the defendant insurance
company cannot set up in its own defense equities alleged to exist in favor of other parties. But
we think in the present case, the matter set up by the defendant is much more than an equity in
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favor of other persons. It is a judgment against it in an action in which the respondents were made
parties, and which it is bound to pay.


*95  The judgment is reversed, and inasmuch as this case was tried upon an agreed statement of
facts and a stipulation that judgment should be entered without findings, the court below is directed
to enter judgment in favor of the defendant.


Hall, J., and Lennon, P. J., concurred.
A petition to have the cause heard in the supreme court, after judgment in the district court of
appeal, was denied by the supreme court on June 24, 1911, and the following opinion then rendered
thereon:


THE COURT.


In their petition for a rehearing of this cause the respondents confine themselves to a criticism of the
doctrine asserted by the court of appeals of New York in the case of Morgan v. Mutual etc. Ins. Co.,
189 N. Y. 451, [82 N. E. 438], wherein it was held that they were brought within the jurisdiction of
the courts of that state by constructive service of summons. If it be conceded that their argument
on this point is destructive of the doctrine assailed, it does not follow that the judgment of the
district court of appeal is erroneous, for it does not rest alone upon the estoppel pleaded in the
supplemental answer--it is fully sustained by the allegations (stipulated to be true) of the third
defense set up in the original answer. It was upon these identical facts that the courts of New York
correctly held that the appellant must pay the amount due on the policy to the representatives of
those who, as assignees, had kept it alive by payment of the premiums, amounting with interest
to more than the sum insured. Whether the New York decisions sustaining their jurisdiction were
correct or not, it is clear that as to the merits of the controversy the final decision there was correct,
and for the same reasons that appellant was compelled to pay there, it must be exonerated here.


Without determining the question of jurisdiction, the petition for a transfer of the cause to this
court for further consideration is denied.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Supreme Court of California


ROBERTO M. MURILLO, Plaintiff and Appellant,
v.


FLEETWOOD ENTERPRISES, INC., et al., Defendants and Respondents.


No. S058779.
Apr. 27, 1998.


SUMMARY


In an action by the buyers of a new motorhome against the sellers alleging causes of action
under the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the trial court, after
entering judgment for defendants on the jury's special verdict, awarded defendants their costs as
the prevailing parties under Code Civ. Proc., § 1032, subd. (b), which provides that “[e]xcept
as otherwise expressly provided by statute, a prevailing party is entitled as a matter of right to
recover costs in any action or proceeding.” Because plaintiff had rejected defendants' settlement
offer and recovered less than the settlement offer after trial, the trial court also awarded defendant
is their expert witness fees pursuant to Code of Civ. Proc., § 998. (Superior Court of San Diego
County, No. 662280, Ronald L. Johnson, Judge.) The Court of Appeal, Fourth Dist., Div. One,
No. D021836, affirmed.


The Supreme Court affirmed the judgment of the Court of Appeal. The court held that Civ. Code, §
1794, subd. (d), mandating the recovery of costs by the prevailing buyer in actions under the Song-
Beverly Consumer Warranty Act, but making no mention of a prevailing seller, does not provide an
“express” exception to the general rule in Code Civ. Proc., § 1032, subd. (b); any exception in Civ.
Code, § 1794, subd. (d), was at most an implied one. Even if some redundancy resulted from this
interpretation, it would be insufficient to satisfy the express exception requirement of Code Civ.
Proc., § 1032, subd. (b). By permitting prevailing buyers to recover their attorney fees in addition
to costs and expenses, the Legislature has provided injured consumers strong encouragement
to seek legal redress when a lawsuit might not otherwise have been economically feasible. It
could not be said that this aspect of the statutory scheme, which favors buyers exclusively, is
insufficient to vindicate the Legislature's remedial purpose in enacting the pro-consumer Song-
Beverly Consumer Warranty Act, or that allowing a seller to recover costs when it prevails would
undermine the Legislature's purpose. The court also held that the trial court properly awarded
defendants their expert witness fees under Code Civ. Proc., § 998. (Opinion by Werdegar, J., with
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George, C. J., Kennard, Baxter, Chin, and Brown, JJ., concurring. Dissenting opinion by Mosk,
J.) *986


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c, 1d)
Consumer and Borrower Protection Laws § 31-- Consumer Warranty Act (Song-Beverly Act)--
Actions--Statutory Right to Costs-- Prevailing Seller Under General Costs Statute:Costs § 2--Right
to Costs.
In an action by the buyer of a new motorhome against the sellers alleging causes of action under
the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the trial court, after entering
judgment for defendants on the jury's special verdict, properly awarded defendants their costs as
the prevailing parties under Code Civ. Proc., § 1032, subd. (b). That statute provides that “[e]xcept
as otherwise expressly provided by statute, a prevailing party is entitled as a matter of right to
recover costs in any action or proceeding.” Civ. Code, § 1794, subd. (d), mandating the recovery
of costs by the prevailing buyer in an action under the Song-Beverly Consumer Warranty Act, but
making no mention of a prevailing seller, does not provide an “express” exception to the general
rule in Code Civ. Proc., § 1032, subd. (b); any exception in Civ. Code, § 1794, subd. (d), was
at most an implied one. Even if some redundancy resulted from this interpretation, it would be
insufficient to satisfy the express exception requirement of Code Civ. Proc., § 1032, subd. (b). By
permitting prevailing buyers to recover their attorney fees in addition to costs and expenses, the
Legislature has provided injured consumers strong encouragement to seek legal redress when a
lawsuit might not otherwise have been economically feasible. It could not be said that this aspect of
the statutory scheme, which favors buyers exclusively, is insufficient to vindicate the Legislature's
remedial purpose in enacting the pro-consumer Song-Beverly Consumer Warranty Act, or that
allowing a seller to recover costs when it prevails would undermine the Legislature's purpose.


[See 3 Witkin, Summary of Cal. Law (9th ed. 1987) Sales, § 308.]


(2)
Consumer and Borrower Protection Laws § 26--Consumer Warranty Act (Song-Beverly Act)--
Interpretation.
The Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.) is manifestly a remedial
measure intended for the protection of the consumer; it should be given a construction calculated
to bring its benefits into action.
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(3)
Statutes § 29--Construction--Language--Legislative Intent.
A court's first step in determining the Legislature's intent is to scrutinize the actual words of the
statute, giving them a plain and commonsense meaning. *987


(4)
Statutes § 20--Construction--Legislative Intent.
A court has no power to rewrite a statute so as to make it conform to a presumed intention that
is not expressed.


(5)
Consumer and Borrower Protection Laws § 31--Consumer Warranty Act (Song-Beverly Act)--
Actions--Expert Witness Fees--Prevailing Seller Under General Statute:Costs § 9--Expert Witness
Fees.
In an action by the buyer of a new motorhome against the sellers, alleging causes of action under the
Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the trial court properly awarded
the prevailing defendants their expert witness fees under Code Civ. Proc., § 998, because the buyer
recovered less than the sellers offered in a qualifying Code Civ. Proc., § 998, settlement offer. Civ.
Code, § 1794, subd. (d), mandating the recovery of costs by the prevailing buyer in actions under
the Song-Beverly Consumer Warranty Act, but making no mention of a prevailing seller, does not
provide an “express” exception to the general rule in Code Civ. Proc., § 998. Code Civ. Proc., §
998, explicitly states that it “augment[s]” Code Civ. Proc., § 1032, subd. (b), the general statute
allowing recovery of costs by the prevailing party. Thus, the requirements for recovery of costs
and fees under Code Civ. Proc., § 998, must be read in conjunction with Code Civ. Proc., § 1032,
subd. (b), including the requirement that Code Civ. Proc., § 998, costs and fees are available to
the prevailing party “[e]xcept as otherwise expressly provided by statute.” Moreover, permitting
a seller who prevails in a suit brought under the Song-Beverly Consumer Warranty Act to recover
expert witness fees pursuant to Code Civ. Proc., § 998, gives content to the Legislature's expressed
intent to encourage settlement.


COUNSEL
Taylor & Hodges, A. Clifton Hodges, Norman F. Taylor, Berta Peterson-Smith, Bret A. Shefter,
Rene Korper and Cassandra A. Walbert for Plaintiff and Appellant.
Summers & Shives, Maureen A. Summers, Neil, Dymott, Perkins, Brown & Frank, Michael I.
Neil, Tim S. McClain and Thomas H. Knudsen for Defendants and Respondents.
Luce, Forward, Hamilton & Scripps and Charles A. Bird as Amici Curiae on behalf of Defendants
and Respondents. *988
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WERDEGAR, J.


This case requires us to reconcile two apparently conflicting statutory schemes governing the
recovery of costs and expert witness fees at the conclusion of a lawsuit. The general rule permits the
prevailing party (plaintiffs and defendants) to recover certain costs and, under some circumstances,
expert witness fees. (Code Civ. Proc., §§ 1032, subd. (b) [costs], 998, subd. (c) [expert witness
fees].) 1  More specifically, however, the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790
et seq. (hereafter sometimes the Song-Beverly Act or the Act)) contains a cost-shifting provision
that expressly allows prevailing plaintiffs to recover their costs, including attorney fees, incurred
commencing and prosecuting a lawsuit. The Act makes no mention of prevailing defendants.


1 All statutory references are to the Code of Civil Procedure unless otherwise stated.


In this case, plaintiff filed suit under the Song-Beverly Act, but defendants prevailed. Defendants
sought to recover their costs and expert witness fees under sections 1032, subdivision (b) and
998, subdivision (c), whereas plaintiff argued the more specific provisions of the Act prohibited
prevailing defendants from any such recovery. We conclude defendants are entitled to recover their
costs and expert witness fees.


Facts
Plaintiff Roberto M. Murillo (hereafter buyer) purchased a Fleetwood Pace Arrow motorhome
in 1991 from an authorized retail dealer. The vehicle was subject to an express warranty
against certain defects by defendants Fleetwood Enterprises, Inc., Fleetwood Motor Homes of
California, Inc., and Oshkosh Truck Corporation (hereafter sellers). 2  Later that year, buyer
allegedly perceived various defects in the vehicle and sought repairs. Apparently finding the
repairs unsatisfactory, he filed suit in March 1993, alleging sellers breached express and implied
warranties as well as other statutory provisions of the Song-Beverly Consumer Warranty Act.
Sellers offered to settle the case for $12,000, with buyer to retain possession of the *989  vehicle.
Buyer refused the offer, and the parties proceeded to trial. A jury found for sellers on all counts.


2 Buyer's complaint names Fleetwood Enterprises, Inc., and Oshkosh Truck Corporation as
defendants, but not Fleetwood Motor Homes of California, Inc. Oshkosh filed a cross-
complaint seeking indemnification and declaratory relief against “Fleetwood Enterprises,
Inc., and Roes 1 to 20, inclusive,” but its cross-complaint does not mention Fleetwood Motor
Homes of California, Inc. Oshkosh answered the complaint, and “Fleetwood Motor Homes
of California, Inc.” filed a general denial, noting the defendant was “Fleetwood Enterprises,
Inc., a California corporation et al.” (Italics added.) No amended complaint or substitution
of Fleetwood Motor Homes of California, Inc., as a Doe defendant appears in the record.
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Nevertheless, because the parties, the trial court, and the Court of Appeal treated Fleetwood
Enterprises, Inc., and Fleetwood Motor Homes of California, Inc., as one party, we will do
so as well for purposes of this appeal.


Sellers then filed a memorandum of costs. Buyer moved to strike the memorandum or, in the
alternative, to tax costs. The trial court denied buyer's motions, stating: “Plaintiff's motions to
strike the memorandum of costs filed by defendants Fleetwood and Oshkosh are denied. Civil
Code Section 1794(d) does not bar defendants' respective entitlements to costs under Code of
Civil Procedure Sections 998 or 1032. Plaintiff's alternative motions to tax are also denied in their
entirety.” On appeal, the appellate court affirmed.


Discussion


A. Recovery of Costs
“The right to recover costs exists solely by virtue of statute.” (Estate of Johnson (1926) 198 Cal.
469, 471 [245 P. 1089]; Davis v. KGO-T.V., Inc. (1998) 17 Cal.4th 436, 439 [71 Cal.Rptr.2d 452,
950 P.2d 567]; Perko's Enterprises, Inc. v. RRNS Enterprises (1992) 4 Cal.App.4th 238, 241 [5
Cal.Rptr.2d 470] [right is “purely statutory”]; 7 Witkin, Cal. Procedure (4th ed. 1997) Judgment,
§ 85, p. 615 [right is “wholly dependent upon statute”].) The statutory provision on which sellers
rely is section 1032, subdivision (b) (hereafter section 1032(b)), which provides that “[e]xcept as
otherwise expressly provided by statute, a prevailing party is entitled as a matter of right to recover
costs in any action or proceeding.” That sellers are the prevailing parties as that term is defined in
section 1032, subdivision (a)(4) is not in dispute.


(1a) Absent some other statute, these standard statutory provisions plainly would entitle sellers,
as the prevailing party, to recover their costs. Buyer, however, contends section 1032(b) conflicts
with the Song-Beverly Act. (Civ. Code, § 1790 et seq.) The Act, enacted in 1970 (Stats. 1970,
ch. 1333, § 1, p. 2478 et seq.), “regulates warranty terms, imposes service and repair obligations
on manufacturers, distributors, and retailers who make express warranties, requires disclosure
of specified information in express warranties, and broadens a buyer's remedies to include
costs, attorney's fees, and civil penalties. (Civ. Code, §§ 1790-1795.8; see Comment (1979)
26 UCLA L.Rev. 583, 625-648.) It supplements, rather than supersedes, the provisions of the
California Uniform Commercial Code. (Civ. Code, § 1790.3; see also Civ. Code, § 1794, subd. (b),
incorporating specific damages provisions of the Cal. U. Com. Code.) [¶] In 1982, the Legislature
added a provision designed to give recourse to the buyer of a new automobile that suffers from the
same defect repeatedly, or is out of service for *990  cumulative repairs for an extended period.
(Stats. 1982, ch. 388 [, p. 1720]; Civ. Code, § 1793.2, subd. (e)(1).)” (Krieger v. Nick Alexander
Imports, Inc. (1991) 234 Cal.App.3d 205, 213 [285 Cal.Rptr. 717], fn. omitted.)
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(2) Popularly known as the automobile “lemon law” (see Nightingale v. Hyundai Motor America
(1994) 31 Cal.App.4th 99, 101 [37 Cal.Rptr.2d 149]), the Song-Beverly Act is strongly pro-
consumer, expressly providing that waiver of its provisions by a buyer, “except as expressly
provided in this chapter, shall be deemed contrary to public policy and shall be unenforceable and
void.” (Civ. Code, § 1790.1.) The Act also makes clear its pro-consumer remedies are in addition
to those available to a consumer pursuant to the Commercial Code (Civ. Code, § 1790.3) and the
Unfair Practices Act (Civ. Code, § 1790.4). The Act “is manifestly a remedial measure, intended
for the protection of the consumer; it should be given a construction calculated to bring its benefits
into action. [Citation.]” (Kwan v. Mercedes-Benz of North America, Inc. (1994) 23 Cal.App.4th
174, 184 [28 Cal.Rptr.2d 371].)


(1b) Civil Code section 1794, subdivision (d) (hereafter Civil Code section 1794(d)), part of the
Song-Beverly Act, states: “If the buyer prevails in an action under this section, the buyer shall be
allowed by the court to recover as part of the judgment a sum equal to the aggregate amount of
costs and expenses, including attorney's fees based on actual time expended, determined by the
court to have been reasonably incurred by the buyer in connection with the commencement and
prosecution of such action.” (Italics added.) The Act has no comparable provision for prevailing
sellers, and it is this asymmetry that gives rise to the legal dispute in this case. Buyer contends that,
because the Act specifically provides for the recovery of costs only by a prevailing buyer, a seller
is prohibited from recovering costs even if it prevails in a lawsuit under the Act. In contrast, seller
contends nothing in the Act expressly disables section 1032 from applying to a prevailing seller.


(3) As with other disputes over statutory interpretation, we must attempt to effectuate the probable
intent of the Legislature, as expressed through the actual words of the statutes in question.
(California Teachers Assn. v. Governing Bd. of Rialto Unified School Dist. (1997) 14 Cal.4th 627,
632-633 [59 Cal.Rptr.2d 671, 927 P.2d 1175] (hereafter California Teachers); Dyna-Med, Inc.
v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379, 1386 [241 Cal.Rptr. 67, 743 P.2d
1323].) “ 'Our first step [in determining the Legislature's intent] is to scrutinize the actual words
of the statute, giving them a plain and commonsense meaning. [Citations.]' (People v. Valladoli
(1996) 13 Cal.4th 590, 597 [54 Cal.Rptr.2d 695, 918 P.2d 999].)” (California Teachers, supra, at
p. 633.) *991


(1c) Because section 1032(b) grants a prevailing party the right to recover costs “[e]xcept as
otherwise expressly provided by statute” (italics added), we must first determine whether Civil
Code section 1794(d) provides an “express” exception. Although Civil Code section 1794(d) gives
a prevailing buyer the right to recover “costs and expenses, including attorney's fees,” the statute
makes no mention of prevailing sellers. In other words, it does not expressly disallow recovery of
costs by prevailing sellers; any suggestion that prevailing sellers are prohibited from recovering
their costs is at most implied. Accordingly, based on the plain meaning of the words of the statutes
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in question, we conclude Civil Code section 1794(d) does not provide an “express” exception to
the general rule permitting a seller, as a prevailing party, to recover its costs under section 1032(b).


Buyer relies on several contrary arguments, but we find none persuasive. First, buyer argues
the word “expressly,” as used in section 1032(b), simply means “any situation in which the
Legislature's intent is definite and unmistakable.” In support, he merely cites a legal dictionary,
which defines the word “expressly” as “[i]n an express manner; in direct or unmistakable terms;
explicitly; definitely; directly.... The opposite of impliedly.” (Black's Law Dict. (5th ed. 1979) p.
522, col. 1.) This definition is actually contrary to buyer's position, for Civil Code section 1794(d)
's silence with regard to prevailing sellers does not “explicitly” or “directly” disable sellers from
recovering their costs pursuant to section 1032.


Second, buyer advances the rule of statutory construction that the inclusion of the one is the
exclusion of another (i.e., inclusio unius est exclusio alterius). In other words, he contends the
Legislature's express statement in Civil Code section 1794(d) that prevailing buyers should recover
their costs suggests the Legislature must also have intended that prevailing sellers be prohibited
from doing so. This rule of statutory construction, although useful at times, is no more than a rule
of reasonable inference and cannot control over the plain meaning of the statutory language. We
need not rely on inference here, for the Legislature, in plain language, has clearly and explicitly
informed us of its position, to wit, that “[e]xcept as otherwise expressly provided by statute,” the
“prevailing party” (which can include defendant/sellers as well as plaintiff/buyers) can recover his
or her costs. (§ 1032(b).) As explained above, Civil Code section 1794(d) does not “expressly”
provide otherwise.


Third, buyer contends our interpretation of section 1032(b) as permitting prevailing sellers to
recover their costs renders the word “costs” as used in Civil Code section 1794(d) surplusage. This
result, buyer claims, violates the rule of statutory construction that courts should, if possible, “
'give meaning *992  to every word and phrase in the statute to accomplish a result consistent with
the legislative purpose ....' ” (California Teachers, supra, 14 Cal.4th at p. 634, quoting Harris v.
Capital Growth Investors XIV (1991) 52 Cal.3d 1142, 1159 [278 Cal.Rptr. 614, 805 P.2d 873].)
Observing that even before the enactment of Civil Code section 1794(d), a prevailing buyer was
entitled to recover his or her costs pursuant to Code of Civil Procedure section 1032, he argues the
Legislature had no reason to provide in Civil Code section 1794(d) that a prevailing buyer could
recover “costs” unless it meant also to exclude prevailing sellers from a similar recovery.


We are not persuaded. Had the Legislature intended to prohibit prevailing sellers from recovering
their costs in litigation, it would not have chosen such an obscure mechanism to achieve its purpose.
The Legislature's use of the word “costs” in the Civil Code section 1794(d) phrase, “costs and
expenses, including attorney's fees,” simply makes clear the breadth of the financial incentive the
Legislature has created to encourage consumers to vindicate their rights under the Act. In any
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event, even were we to agree some degree of redundancy exists between the two statutes, such
redundancy would be insufficient to satisfy the requirement of an express exception to the general
rule regarding the recovery of costs by the prevailing party. (See Davis v. KGO-T.V., Inc., supra,
17 Cal.4th at pp. 443-444.)


Fourth, buyer contends the specific cost-shifting provision of the Song-Beverly Act (Civ. Code, §
1794(d)) must take precedence over the general cost-recovery statute (Code Civ. Proc., § 1032(b)),
because “a more specific statute controls over a more general one.” (Lake v. Reed (1997) 16 Cal.4th
448, 464 [65 Cal.Rptr.2d 860, 940 P.2d 311]; Cumero v. Public Employment Relations Bd. (1989)
49 Cal.3d 575, 587 [262 Cal.Rptr. 46, 778 P.2d 174]; § 1859 [“when a general and particular
provision are inconsistent, the latter is paramount to the former”].) We agree the cost-shifting
feature of the Act is the more specific statute because it concerns the recovery of costs in a specific
type of litigation, i.e., lawsuits brought under the Act.


The two statutes are not inconsistent, however, because they may be reconciled. On the one hand,
if a buyer should prevail in an action under the Act, he or she is entitled to costs, expenses, and
attorney fees as set forth in Civil Code section 1794(d). On the other hand, if a seller should prevail
in an action brought under the Act, it is entitled to costs under section 1032(b). We thus perceive
no conflict or inconsistency between Civil Code section 1794 and Code of Civil Procedure section
1032.


Fifth, buyer contends the Legislature's amendment of Civil Code former section 1794 in 1978
indicates it intended to prohibit prevailing sellers from *993  recovering their costs. As originally
enacted, section 1794 made no mention of costs, providing only that “[j]udgment may be entered
for three times the amount at which the actual damages are assessed, plus reasonable attorney
fees.” (Stats. 1970, ch. 1333, § 1, p. 2482.) Recovery of costs in lawsuits under the Song-Beverly
Act was governed by section 1032(b). As amended in 1978, section 1794 was changed to read
substantially as it does today, authorizing, inter alia, prevailing buyers to recover costs. (Stats.
1978, ch. 991, § 10, p. 3065.) Buyer contends that because, before the amendment of Civil Code
former section 1794, a prevailing seller (as well as a prevailing buyer) could recover its costs, the
amendment of the statute to provide for recovery of costs, expenses, and attorney fees by buyers
—with no mention of sellers—indicates a legislative intent to extinguish the right to recover costs
sellers had previously enjoyed.


The argument is not well taken. We may assume that, by amending Civil Code former section 1794,
the Legislature intended to change the law. Indeed, the change is apparent: Whereas under the old
version of the statute, prevailing buyers were entitled to treble damages plus attorney fees, the
new version allows buyers to recover proven damages, costs, expenses, and attorney fees. Nothing
in the amendment expressly indicates the Legislature intended the additional change of barring
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prevailing sellers from recovering their litigation costs. Without some indication the Legislature
intended this additional change in the law, we cannot conclude such a change was made.


Turning from the actual words of the pertinent statutes, buyer argues that public policy would
be furthered by a holding that Civil Code section 1794(d) is an exclusive, one-way cost-shifting
provision that necessarily prohibits prevailing sellers from recovering any costs under the Song-
Beverly Act. He argues such an interpretation is consistent with the pro-consumer purpose of the
law, and a contrary decision would undermine the Legislature's intent by deterring consumers
from enforcing their rights under the Act by making it too expensive to do so. He adds that the
Song-Beverly Act was not intended to be “fair” to sellers and manufacturers, but to coerce them
to honor their warranties without delay or duplicity, and to make it expensive for them to avoid
responsibility.


(4) We could not, of course, ignore the actual words of the statute in an attempt to vindicate
our perception of the Legislature's purpose in enacting the law. “ 'This court has no power to
rewrite the statute so as to make it conform to a presumed intention which is not expressed.'
” (California Teachers, supra, 14 Cal.4th at p. 633, quoting Seaboard Acceptance Corp. v. Shay
(1931) 214 Cal. 361, 365 [5 P.2d 882].) ( 1d) In addition to following precisely the words of section
1032(b) and Civil Code section 1794(d), *994  however, our interpretation of these statutes retains
the primary financial benefit the Song-Beverly Act offers to consumers who sue thereunder to
enforce their rights: their ability, if successful, to recover their “attorney's fees based on actual time
expended.” Such fees generally comprise the lion's share of the litigation costs, and the prospect
of having to pay attorney fees even if one wins a lawsuit can serve as a powerful disincentive
to the unfortunate purchaser of a malfunctioning automobile. By permitting prevailing buyers to
recover their attorney fees in addition to costs and expenses, our Legislature has provided injured
consumers strong encouragement to seek legal redress in a situation in which a lawsuit might not
otherwise have been economically feasible. We cannot say this aspect of the statutory scheme,
which favors buyers exclusively, is insufficient to vindicate the Legislature's purpose in enacting
the Song-Beverly Act, or that allowing a seller to recover costs when it prevails would undermine
the Legislature's purpose. To the extent buyer contends the playing field should be tilted even more
in favor of consumers, that argument is more properly addressed to the Legislature.


Buyer contends allowing sellers to recover costs is contrary to several cases in which other
appellate courts have concluded one-way cost-shifting statutes constitute an express exception to
the general rule authorizing prevailing parties to recover their costs. As we explain, the cases buyer
cites in support are all distinguishable.


Brown v. West Covina Toyota (1994) 26 Cal.App.4th 555 [32 Cal.Rptr.2d 85] (hereafter Brown)
poses perhaps the most analogous case, as it involved the precise statute at issue here: Civil Code
section 1794(d), the cost-shifting provision of the Song-Beverly Act. In Brown, plaintiffs bought



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=14CAL4TH633&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_633&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_633

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000220&cite=214CAL361&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_220_365&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_365

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000220&cite=214CAL361&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_220_365&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_365

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932119549&pubNum=661&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=26CALAPP4TH555&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994143054&pubNum=3484&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Murillo v. Fleetwood Enterprises, Inc., 17 Cal.4th 985 (1998)
953 P.2d 858, 73 Cal.Rptr.2d 682, 98 Cal. Daily Op. Serv. 3114...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 10


a used car from defendants pursuant to a written contract. After plaintiffs found defects in the car
and learned it had been in an accident prior to their purchase, they sued defendants for rescission
and breach of warranties. Plaintiffs alleged violations of the Song-Beverly Act but the trial court
directed a verdict in defendants' favor.


Following the verdict, defendants successfully moved for an award of costs and attorney fees under
Civil Code section 2983.4 (part of the Rees-Levering Automobile Sales Finance Act, Civ. Code,
§§ 2981-2984.4 (hereafter the Rees-Levering Act)), which provides that “[r]easonable attorney's
fees and costs shall be awarded to the prevailing party in any action on a contract or purchase
order subject to the provisions of this chapter regardless of whether the action is instituted by the
seller, holder or buyer.” (Italics added.) The Court of Appeal reversed. The appellate court first
explained that although plaintiffs purchased the car pursuant to a conditional sales *995  contract
that was subject to the Rees-Levering Act, they failed to allege a violation of any duty imposed by
that act. Second, the Court of Appeal reasoned the Song-Beverly Act was “clear and unambiguous
in awarding costs and attorney fees only to the prevailing buyer ...; had the Legislature intended
to allow costs and fees for either prevailing party, it would have so stated.” (Brown, supra, 26
Cal.App.4th at p. 561, original italics.)


The Brown court thus confronted a situation where plaintiffs alleged defendants violated the Song-
Beverly Act, in a case in which the vehicle was purchased pursuant to a conditional sales contract
subject to the Rees-Levering Act. Because only the Rees-Levering Act permitted a prevailing
defendant to recover costs and attorney fees, the court was faced with reconciling the two sets of
laws. To resolve the conflict, the court reasoned that to permit a prevailing defendant to invoke the
fee-shifting provisions of the Rees-Levering Act in that case “would effectively nullify the one-
sided fee-shifting under Song-Beverly whenever a plaintiff sues to enforce a breach of warranty
claim under Song-Beverly, but happens to have purchased the automobile under a conditional
sale contract.” (Brown, supra, 26 Cal.App.4th at p. 565.) The Brown court then invoked the “
'cardinal rule of statutory construction that statutes relating to the same subject matter are to be read
together and reconciled whenever possible to avoid nullification of one statute by another.' ” (Id.
at pp. 565-566, quoting Simonini v. Passalacqua (1986) 180 Cal.App.3d 400, 404 [225 Cal.Rptr.
588].) Accordingly, the court rejected defendants' contention the Rees-Levering Act should apply;
rather, applying the Song-Beverly Act, the court concluded defendants were not entitled to costs
or attorney fees.


At the outset, we reject sellers' assertion Brown is distinguishable because its discussion of the
Song-Beverly Act was unnecessary to its decision. In order for the Brown court to have found a
conflict between the respective cost-recovery provisions of the Song-Beverly Act (Civ. Code, §
1794(d)) and the Rees-Levering Act (Civ. Code, § 2983.4), and to have determined that the Song-
Beverly Act should prevail, it first had to construe the Song-Beverly Act to allow only prevailing
buyers to recover costs and attorney fees. Otherwise, there would have been no apparent statutory
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conflict for the court to seek to reconcile. The Brown court's construction of Civil Code section
1794(d) is therefore not dictum.


Although the court's discussion of the Song-Beverly Act was thus necessary to its decision,
we nevertheless conclude it is not persuasive here. The Brown court did not consider whether
the specific cost-shifting provision of the Song-Beverly Act (Civ. Code, § 1794(d)) wholly
supplants the generally applicable cost-recovery rule set forth in section 1032(b). Although the
court *996  reasoned the Legislature would have provided a mechanism for prevailing defendants
in actions under the Song-Beverly Act to recover their litigation costs had that been its intent
(Brown, supra, 26 Cal.App.4th at p. 561), this reasoning ignores section 1032(b), providing that
all prevailing parties—including prevailing defendants—are entitled to their costs “[e]xcept as
otherwise expressly provided by statute.” (Italics added.)


Brown is unpersuasive for another reason. The Brown court did not consider whether the
ability of a prevailing Song-Beverly plaintiff to recover “attorney's fees based on actual time
expended” (Civ. Code, § 1794(d))—a right not given to prevailing defendants—sufficiently
vindicates the Legislature's intent to protect consumers. As explained above, because attorney
fees generally comprise a large percentage of the overall cost of litigation, this one-way attorney-
fee-shifting mechanism arguably is sufficient to support the Legislature's pro-consumer purpose.
We therefore disapprove Brown to the extent it holds Civil Code section 1794(d) constitutes
an “express” exception to the general rule permitting a prevailing party, including a prevailing
defendant, to recoup its costs of litigation.


Buyer also cites Dawson v. Westerly Investigations, Inc. (1988) 204 Cal.App.3d Supp. 20 [251
Cal.Rptr. 633] (hereafter Dawson) in support. Dawson concerned a labor dispute in which an
employer appealed to the municipal court an unfavorable decision by the California State Labor
Commissioner. The municipal court ruled in the employer's favor, who then moved to recover
costs, including attorney fees. The court granted the employer's motion. The employee appealed
the award of costs and attorney fees to the appellate department, which ruled in his favor.


At issue in Dawson was the interplay between the general cost-recovery statute (Code Civ. Proc.,
§ 1032(b)) and Labor Code section 98.2, subdivision (b), which states: “If the party seeking review
by filing an appeal to the justice, municipal, or superior court is unsuccessful in the appeal, the
court shall determine the costs and reasonable attorneys' fees incurred by the other parties to the
appeal, and assess that amount as a cost upon the party filing the appeal.” (Italics added.) The
Dawson court reversed the municipal court's award of costs and attorney fees to the appellant/
employer, concluding Labor Code section 98.2, subdivision (b) constituted an express exception
to the general rule favoring prevailing parties. (Dawson, supra, 204 Cal.App.3d at p. Supp. 24.)



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4041&cite=26CALAPP4TH561&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_561&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_561

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000224&cite=204CAAPPSUPP3D20&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988122910&pubNum=227&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988122910&pubNum=227&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS98.2&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS98.2&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Murillo v. Fleetwood Enterprises, Inc., 17 Cal.4th 985 (1998)
953 P.2d 858, 73 Cal.Rptr.2d 682, 98 Cal. Daily Op. Serv. 3114...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12


Buyer contends Dawson illustrates a situation in which the Legislature, by enacting a cost-shifting
statute, has created an “express” exception to the general cost-recovery rule favoring prevailing
parties. Thus, he claims, “even though the statute did not also state 'Costs shall not be awarded to a
*997  successful appellant,' ” the exception delineated in Labor Code section 98.2 was sufficiently
“express” to terminate the ability of successful appellants to recover their costs.


We agree the cost-shifting scheme at issue in Dawson supplants the general rule set forth in section
1032(b). We disagree, however, that this conclusion assists buyer here, for Labor Code section
98.2 is a demonstrably different sort of exception than Civil Code section 1794(d). Unlike the
cost-shifting provisions of the Song-Beverly Act, which is silent regarding the ability of prevailing
defendants to recover costs, Labor Code section 98.2 expressly refers to both sides of the litigation.
It merely states that an unsuccessful appellant must pay the costs of a successful respondent. Of
course, both employers and employees can appeal an adverse labor ruling. Because Labor Code
section 98.2 addresses the ability of both sides to recover their costs, it comprises an express
exception to section 1032(b).


Rogers v. Superior Court (1993) 19 Cal.App.4th 469 [23 Cal.Rptr.2d 412] (hereafter Rogers), also
cited by buyer, is inapplicable for the same reason. In Rogers, a reporter brought suit against the
City of Burbank for alleged violations of the California Public Records Act (Gov. Code, § 6250
et seq.). The trial court found for the defendant city and awarded it costs. On appeal, the Court of
Appeal reversed the award of costs, finding subdivision (d) of section 6259 of the Government
Code established an express exception to the general rule authorizing recovery of costs by a
prevailing party. Government Code section 6259, subdivision (d) provides: “The court shall award
court costs and reasonable attorney fees to the plaintiff should the plaintiff prevail in litigation
filed pursuant to this section. The costs and fees shall be paid by the public agency of which the
public official is a member or employee and shall not become a personal liability of the public
official. If the court finds that the plaintiff's case is clearly frivolous, it shall award court costs and
reasonable attorney fees to the public agency.”


This statutory provision quite clearly addresses the circumstances under which both a plaintiff
and a defendant can obtain an award of costs (and attorney fees) following a Public Records Act
lawsuit. For the plaintiff, he or she must “prevail in litigation filed pursuant to this section.” (Gov.
Code, § 6259, subd. (d).) For a defendant public agency, it must both prevail and have the trial court
conclude the plaintiff's case was “clearly frivolous.” (Ibid.) Unlike in the Song-Beverly Act, then,
in which the cost-shifting provision is silent with regard to prevailing defendants, the California
Public Records Act expressly addresses defendant's ability to recover litigation costs. Accordingly,
Rogers is inapposite.


Gould v. Moss (1910) 158 Cal. 548 [111 P. 925] (hereafter Gould), cited by buyer in support, is
only tenuously related to the issue before us. In that *998  case, the plaintiff successfully sought
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a writ of mandamus in an original action in this court. He thereafter filed a memorandum of costs,
which the defendant moved to strike. We noted that section 1095 (as it then read) 3  permitted a
prevailing party to recover costs in a special proceeding, and an original action for mandamus was
a special proceeding. The memorandum of costs, however, was filed too late, as the judgment was
already final. (158 Cal. at p. 549.) On its face, Gould says nothing about how we should interpret
the interplay between section 1032(b) and the Song-Beverly Act.


Buyer, however, points to a characterization of Gould, supra, 158 Cal. 548, in Miles California
Co. v. Hawkins (1959) 175 Cal.App.2d 162, 164 [345 P.2d 492], in which the Court of Appeal
stated that the provision in section 1095 (providing that, in a special proceeding, the court may
award costs) took Gould outside of the general cost-recovery provisions of section 1032(b). Buyer
suggests this characterization demonstrates that a statute may qualify as an “express” exception to
section 1032(b) without actually addressing the cost-recovery rights of all the parties involved.


Buyer's reliance on Gould, supra, 158 Cal. 548, is misplaced for the simple reason that Gould itself
makes no mention of section 1032(b). Nor could it, as that statute had not yet been enacted. The
characterization of Gould in Miles California Co. v. Hawkins, supra, 175 Cal.App.2d 162, was
therefore gratuitous and does not control this case.


Finally, buyer contends “California law features a plethora of statutes which contain awards of
costs and/or attorney's fees only to one particular party, often the plaintiff bringing an action for
violation of California law.” In support, he cites 35 different statutes. 4  Buyer argues a holding
allowing a prevailing seller to recover costs would put the Legislature to an onerous task: in order
to disable the nonspecified party from recovering costs or attorney fees, the Legislature would
have to amend each one of these statutes to “expressly” except that party from section 1032(b)'s
general rule permitting the prevailing party to recover his or her costs.


4 Amici curiae, the Recreation Vehicle Industry Association, Inc., the Automobile
Manufacturers Association, and the Association of International Automobile Manufacturers,
Inc., cite 151 statutes that they allege contain one-way costor attorney-fee-shifting
provisions.


Buyer's contention that allowing sellers to recover costs will undermine dozens of costand fee-
shifting statutes falls wide of the mark. To begin *999  with, many of the statutes cited by buyer
and amici curiae involve authorization for the recovery of attorney fees. Nothing in our opinion
addresses that issue. Sellers are not seeking attorney fees, and there is no “default” attorney fee
recovery provision akin to section 1032(b). Indeed, the law is to the contrary. (See § 1021 [“Except
as attorney's fees are specifically provided for by statute, the measure and mode of compensation
of attorneys and counselors at law is left to the agreement, express or implied, of the parties ....”].)
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In addition, many of the statutes cited address the ability of both parties to recover their costs
should they prevail in litigation. Although the meaning of these statutes is not before us, to the
extent they concern the ability of both parties to recover costs or fees (see, e.g., Prob. Code, §
2622.5 [prevailing party entitled to costs and reasonable attorney fees if objections (or opposition
to objections) to conservatorship accounting were “without reasonable cause and in bad faith”]),
or require that additional conditions be satisfied before one side of the litigation may recover
costs (see, e.g., Gov. Code, §§ 9078, 9079 [court shall award costs and attorney fees to prevailing
plaintiff in action under Gov. Code, § 9077, but not to prevailing defendant public agency unless
“plaintiff's case is clearly frivolous”]; id., § 11130.5 [court shall award costs and attorney fees to
prevailing plaintiff in action under Gov. Code, § 11130, but not to prevailing defendant state body
unless plaintiff's “action was clearly frivolous and totally lacking in merit”]), these statutes may
constitute express exceptions to section 1032(b). (See discussion, ante, of Dawson, supra, 204
Cal.App.3d Supp. 20, and Rogers, supra, 19 Cal.App.4th 469.) We note that when the Legislature
intends to restrict the recovery of costs to just one side of a lawsuit, it knows how to express such
restriction. (See Pub. Contract Code, § 10421 [the state, or person acting on the state's behalf, may
sue and, if successful, collect costs and attorney fees; contracting entity not entitled to recover costs
or attorney fees].) We conclude buyer's argument we should interpret Civil Code section 1794(d)—
despite its lack of an express exception to section 1032(b)—as an exclusive, one-way cost-shifting
provision so as to avoid implicating the validity of dozens of other statutes, is meritless.


Having found buyer's cited authority distinguishable and no express exception in Civil Code
section 1794(d) to the general rule set forth in section 1032(b) permitting a prevailing defendant to
recover its costs, we conclude the Court of Appeal below ruled correctly that sellers were entitled
to their costs.


B. Recovery of Expert Witness Fees
In addition to costs, the trial court also granted sellers their expert witness fees under section 998,
because buyer recovered less than sellers offered in *1000  a qualifying section 998 settlement
offer. That section, at the time buyer filed his suit, provided in pertinent part: “(a) The costs allowed
under Section[] ... 1032 shall be ... augmented as provided in this section. [¶] ... [¶] (c) If an offer
made by a defendant is not accepted and the plaintiff fails to obtain a more favorable judgment,
the plaintiff shall not recover his or her costs and shall pay the defendant's costs from the time of
the offer. In addition, in any action or proceeding other than an eminent domain action, the court,
in its discretion, may require the plaintiff to pay the defendant's costs from the date of filing of
the complaint and a reasonable sum to cover costs of the services of expert witnesses, who are not
regular employees of any party, actually incurred and reasonably necessary in either, or both, the
preparation or trial of the case by the defendant.” (§ 998, as amended by Stats. 1987, ch. 1080, §
8, p. 3655, italics added.) Thus, if the predicate facts exist, section 998, subdivision (a) expands the
number and type of recoverable costs and fees over and above those permitted by section 1032(b).
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It is undisputed that sellers offered buyer a settlement of $12,000 within the time limits set forth in
section 998, that the offer was rejected, and that buyer recovered less than the offer (i.e., nothing)
following the jury's verdict.


(5) Having concluded Civil Code section 1794(d) fails to set forth an express exception to the
general cost-recovery rule set forth in section 1032(b), we likewise conclude it provides no
exception to the provisions of section 998. Section 998 explicitly states that it “augment[s]” section
1032(b). Thus, the requirements for recovery of costs and fees under section 998 must be read
in conjunction with section 1032(b), including the requirement that section 998 costs and fees
are available to the prevailing party “[e]xcept as otherwise expressly provided by statute.” (§
1032(b), italics added.) 5  Because the cost-shifting provisions of the Song-Beverly Act do not
“expressly” disable a prevailing defendant from recovering section 998 costs and fees in general,
or expert witness fees in particular, we find nothing in the Act prohibiting the trial court's exercise
of discretion to award expert witness fees to seller under the circumstances of this case.


5 This case does not present a situation in which a litigant is not the prevailing party, and yet
may claim entitlement to section 998 costs and fees because the prevailing party rejected a
qualifying settlement offer and recovered less than the offer following the verdict. (See, e.g.,
Adam v. DeCharon (1995) 31 Cal.App.4th 708, 712-713 [37 Cal.Rptr.2d 195].) Accordingly,
we express no opinion on that subject.


In re Marriage of Green (1989) 213 Cal.App.3d 14 [261 Cal.Rptr. 294] (hereafter Green), is not
to the contrary. That case involved a marital *1001  dissolution matter in which wife prevailed.
On appeal, husband argued that the trial court failed to consider his offer to settle before directing
that he pay wife's expert witness fees. The Court of Appeal rejected husband's claim that section
998 applied, explaining the Legislature “has specifically provided how costs, including attorney
fees, are to be awarded in proceedings under the Family Law Act in [former Civil Code] sections
4370 and 4370.5. Under these sections the trial court in a marital dissolution proceeding has much
broader authority to award costs than is provided by Code of Civil Procedure section 998.” (Green,
supra, at p. 24, italics added.) In other words, former Civil Code sections 4370 and 4370.5
constituted express exceptions to the general cost-recovery provisions of section 1032(b) and, by
extension, the expert witness fee recovery provision of section 998. In short, Green is consistent
with our interpretation of sections 1032(b) and 998, and does not support buyer's position here.


Moreover, permitting a seller who prevails in a suit brought under the Song-Beverly Act to recover
expert witness fees pursuant to section 998 gives content to the Legislature's expressed intent to
encourage settlement (Poster v. Southern Cal. Rapid Transit Dist. (1990) 52 Cal.3d 266, 270 [276
Cal.Rptr. 321, 801 P.2d 1072]), by forcing the parties “to assess realistically their positions prior to
trial” (Stell v. Jay Hales Development Co. (1992) 11 Cal.App.4th 1214, 1231 [15 Cal.Rptr.2d 220],
disapproved on another point, Citizens for Covenant Compliance v. Anderson (1995) 12 Cal.4th
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345, 359, 366 [47 Cal.Rptr.2d 898, 906 P.2d 1314]). Although the Legislature's purpose in enacting
the Song-Beverly Act was admittedly to encourage consumers to enforce their rights under the
Act, nothing in Civil Code section 1794(d) suggests this legislative purpose should override
the Legislature's desire—expressed in section 998—to encourage the settlement of lawsuits. We
conclude the Court of Appeal below correctly ruled sellers were entitled to recover their expert
witness fees, “actually incurred and reasonably necessary in preparation for trial of the case ....” (§
998, subd. (c)(1).)


Conclusion
The judgment of the Court of Appeal is affirmed. The requests for judicial notice, filed by both
amici curiae and plaintiff Roberto Murillo, are denied as moot.


George, C. J., Kennard, J., Baxter, J., Chin, J., and Brown, J., concurred.


MOSK, J.
I dissent.


The majority hold that if a consumer brings an unsuccessful action under the Song-Beverly
Consumer Warranty Act (Civ. Code, § 1790 et seq.), *1002  popularly known as the automobile
“lemon law,” the seller is entitled to recover its costs and, in some circumstances, expert witness
fees. I disagree. The holding—which will leave consumers who lose their claims liable to sellers in
an amount that can easily equal or even exceed the value of the alleged “lemon”—is inconsistent
with the statutory language. It will also, undoubtedly, have a chilling effect on the exercise
of consumer rights, thereby defeating what the majority acknowledge to be the “strongly pro-
consumer” protections of the act. (Maj. opn., ante, at p. 990.)


Here, buyer, who brought an action alleging that the vehicle he purchased was defective and
rejected a settlement offer by sellers, lost his case under the Song-Beverly Consumer Warranty
Act. Although the jury decided against him, there was no claim by sellers that the action was
frivolous. Nonetheless, he suffered the equivalent of a substantial penalty for bringing the claim:
He was required to pay sellers $6,642.99 in costs and expenses.


The Song-Beverly Consumer Warranty Act, in relevant part, provides: “If the buyer prevails in an
action under this section, the buyer shall be allowed by the court to recover as part of the judgment
a sum equal to the aggregate amount of costs and expenses, including attorney's fees based on
actual time expended, determined by the court to have been reasonably incurred by the buyer in
connection with the commencement and prosecution of such action.” (Civ. Code, § 1794, subd.
(d).) It conspicuously does not provide for any award of costs and expenses if the seller prevails.
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The majority hold that sellers here were nonetheless entitled to costs and expert fees under the
general cost-shifting provisions of Code of Civil Procedure sections 1032 and 998. Code of Civil
Procedure section 1032, subdivision (b), provides that “[e]xcept as otherwise expressly provided
by statute, a prevailing party is entitled as a matter of right to recover costs in any action or
proceeding.” Code of Civil Procedure section 998, subdivision (c)(1), provides that if a settlement
offer is made by a defendant and not accepted, and the plaintiff fails to obtain a more favorable
judgment, costs allowed under section 1032 shall be augmented to include defendant's costs from
the time of the offer and, in addition, the trial court may require the plaintiff to pay the costs of
the services of the defendant's expert witnesses. The majority determine that these general cost-
shifting provisions apply because the Song-Beverly Consumer Warranty Act does not “expressly”
state that a prevailing seller is not entitled to recover costs, or to have such costs augmented if the
buyer rejects a settlement offer and fails to obtain a more favorable judgment or loses the action.


I disagree. The specific costs provisions of the Song-Beverly Consumer Warranty Act, which
mandate the prevailing buyer's recovery of “a sum *1003  equal to the aggregate amount of costs
and expenses, including attorney's fees based on actual time expended,” were intended by the
Legislature to displace the general cost-shifting provisions of the Code of Civil Procedure. In
effect, they “occupy the field.” It was therefore not necessary for the Legislature also to state the
negative, i.e., that a prevailing seller may not recover costs and expenses. Had it intended to apply
a one-way rule only to attorney fees, as the majority propose, the Legislature could readily have
so specified.


The legislative history of the Song-Beverly Consumer Warranty Act supports the conclusion
that it was intended to “occupy the field” by providing for recovery of costs and expenses
only by the prevailing consumer. Thus, an analysis prepared by the Assembly Committee on
Labor, Employment and Consumer Affairs explains the purpose of the costs provision: “Indigent
consumers are often discouraged from seeking legal redress due to court costs. The addition of
awards of 'costs and expenses' by the court to the consumer to cover such out-of-pocket expenses
as filing fees, expert witness fees, marshall's fees, etc., should open the litigation process to
everyone.” (Assem. Com. on Labor, Employment and Consumer Affairs, Analysis of Assem.
Bill No. 3374 (1977-1978 Reg. Sess.) May 24, 1978, p. 2.) Similarly, an analysis prepared by
the Department of Consumer Affairs states: “The bill would amend . . . [the Act] to provide
that a prevailing consumer may be awarded costs (court costs, i.e. filing and process fees) and
expenses (i.e. expert witness fees). The absence of such a provision can deter consumers from
pursuing a violation of the Act through the courts, a disadvantage not equally felt by the retailer or
manufacturer.” (Dept. Consumer Affairs, Enrolled Bill Rep. on Assem. Bill No. 3374 (1977-1978
Reg. Sess.) Aug. 30, 1978, p. 3, italics added.)
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The conclusion that the Song-Beverly Consumer Warranty Act displaces the general cost-shifting
provisions of the Code of Civil Procedure is also consistent with the well-reasoned decisions
in Dawson v. Westerly Investigations, Inc. (1988) 204 Cal.App.3d Supp. 20 [251 Cal.Rptr.
633] and Rogers v. Superior Court (1993) 19 Cal.App.4th 469 [23 Cal.Rptr.2d 412]. Thus, in
Dawson, the employer successfully appealed an unfavorable decision by the California State Labor
Commissioner and sought costs and attorney fees pursuant to Code of Civil Procedure section
1032. The Court of Appeal concluded that an award under the general cost-shifting provisions
of the Code of Civil Procedure was barred by Labor Code section 98.2, subdivision (b), which
provides, in pertinent part, that “[i]f the party seeking review by filing an appeal ... is unsuccessful
in the appeal, the court shall determine the costs and reasonable attorneys' fees incurred by the
other parties to the appeal, and assess that amount as a cost upon the party filing *1004  the
appeal.” Although the Labor Code provision says nothing about denying costs in the case of a
successful appellant—i.e., is silent regarding the ability of a prevailing defendant to recover costs
pursuant to the general cost-shifting provisions of the Code of Civil Procedure (see maj. opn.,
ante, at p. 997)—Dawson concluded that it constituted an “express” exception to the general cost-
shifting provisions of Code of Civil Procedure section 1032. (Dawson v. Westerly Investigations,
Inc., supra, 204 Cal.App.3d at p. Supp. 24.)


Similarly, in Rogers, the Court of Appeal ruled that an award under the general cost-shifting
provisions of the Code of Civil Procedure was barred by Government Code section 6259,
subdivision (d), which provides, in pertinent part, that “[t]he court shall award court costs and
reasonable attorney fees to the plaintiff should the plaintiff prevail in litigation filed pursuant to
this section.... If the court finds that the plaintiff's case is clearly frivolous, it shall award court costs
and reasonable attorney fees to the public agency.” Although the Government Code provision says
nothing about denying costs in the case of a prevailing defendant when the plaintiff's case was
not clearly frivolous—i.e., is silent regarding the ability of a prevailing defendant to recover costs
pursuant to the general cost-shifting provisions of the Code of Civil Procedure (see maj. opn., ante,
at p. 997)—the Court of Appeal concluded that “the specific provisions of the Act must prevail
over the more general provision of the Code of Civil Procedure.” (Rogers v. Superior Court, supra,
19 Cal.App.4th at p. 484; see also In re Marriage of Green (1989) 213 Cal.App.3d 14, 24 [261
Cal.Rptr. 294] [Code of Civil Procedure section 998 does not apply to family law cases, because the
Legislature has specifically provided how costs and fees are to be awarded in such proceedings.].)


The Song-Beverly Consumer Warranty Act, like the statutes at issue in Dawson and Rogers, clearly
“supplants the general rule set forth in [Code of Civil Procedure] section 1032[, subdivision] (b)”
and section 998. (See maj. opn., ante, at p. 997.) The operative question is not, as the majority
propose, whether the more specific statute merely refers in some way to both parties, or whether
the availability of attorney fees under the more specific statute can be asserted to “sufficiently
vindicate[]” the legislative purpose (see maj. opn., ante, at p. 996). Rather, the dispositive point is
that the costs provisions of the Song-Beverly Consumer Warranty Act are no more “reconcilable”
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than were the statutes at issue in Dawson and Rogers with the general cost-shifting provisions of
the Code of Civil Procedure.


Nor is the majority's holding reconcilable with the “strongly pro-consumer” legislative purpose
of the Song-Beverly Consumer Warranty Act. *1005  The financial burden of losing a claim
under the act is now substantial—as the nearly $7,000 bill of costs in addition to the buyer's own
costs in this case well demonstrates. The risk of such a loss will doubtless constitute a major
deterrent for precisely the low-income and middle-income buyers the act was designed to protect.
The majority offer the meager consolation that the attorney fee provision “which favors buyers
exclusively” is sufficient “to vindicate the Legislature's purpose in enacting the Song-Beverly
[Consumer Warranty] Act.” (Maj. opn., ante, at p. 994.) But if the general rule of Code of Civil
Procedure section 1032 applies, what would prevent a prevailing seller from also enforcing a
contractual attorney fee provision? It is not difficult to forecast the content, in small print, of future
automobile dealers' sales contracts.


For the foregoing reasons, I would reverse the judgment of the Court of Appeal.


Appellant's petition for rehearing was denied July 8, 1998. Mosk, J., was of the opinion that the
petition should be granted. *1006


Footnotes


FN3 In 1910, the year Gould was decided, section 1095 stated: “If judgment be given for
the applicant, he may recover the damages which he has sustained, as found by the jury, or
as may be determined by the court or referee, upon a reference to be ordered, together with
costs; and for such damages and costs an execution may issue; and a peremptory mandate
must also be awarded without delay.” (Italics added.)


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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56 Cal.App.5th 1052
Review Granted


Court of Appeal, Second District, Division 1, California.


Lisa NIEDERMEIER, Plaintiff and Respondent,
v.


FCA US LLC, Defendant and Appellant.


B293960
|


Filed 10/30/2020


Synopsis
Background: Buyer of new automobile brought lemon law action against automobile
manufacturer under Song-Beverly Consumer Warranty Act alleging breach of express and implied
warranty. The Superior Court, Los Angeles County, No. BC638010, Daniel S. Murphy, J., entered
judgment upon jury verdict for buyer and denied manufacturer's motion for new trial, 2018 WL
6930323. Manufacturer appealed.


Holdings: The Court of Appeal, Bendix, J., held that:


[1] as a matter of first impression, the Act's restitution remedy does not include amounts a plaintiff
already recovered by trading in defective vehicle, and


[2] civil penalty that already factored in trade-in proceeds did not need to be reduced in proportion
to reduced actual damages.


Affirmed as modified.


Procedural Posture(s): On Appeal; Judgment; Motion for New Trial.


West Headnotes (4)


[1] Statutes Context
A court does not consider statutory language in isolation.
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[2] Statutes Context
A court must examine the entire statute to construe statutory words in context.


[3] Antitrust and Trade Regulation Monetary Relief;  Damages
Restitution remedy set forth in Song-Beverly Consumer Warranty Act, or lemon law, set
at an amount equal to actual price paid or payable for vehicle, does not include amounts
a plaintiff already recovered by trading in defective vehicle at issue. Cal. Civ. Code §
1793.2(d)(2)(B).


6 Cases that cite this headnote


[4] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Antitrust and Trade Regulation Penalties and Fines
Reduction of award of actual damages on appeal of lemon law action, by value of plaintiff's
trade-in of defective vehicle, did not require civil penalty to be proportionately reduced to
reflect jury's original civil penalty of one and one-half times amount of actual damages,
but rather it was appropriate to preserve as much of civil penalty as lemon law allowed,
that being twice the plaintiff's reduced actual damages, where jury heard plaintiff testify
that she traded in vehicle for $19,000 and thereby already factored in trade-in proceeds
into civil penalty. Cal. Civ. Code §§ 1794(c), 1793.2(d)(2)(B).


Witkin Library Reference: 4 Witkin, Summary of Cal. Law (11th ed. 2017) Sales, § 325
[Repair, Replacement, or Refund for New Motor Vehicles; In General.]


2 Cases that cite this headnote


APPEAL from a judgment of the Superior Court of Los Angeles County, Daniel S. Murphy, Judge.
Affirmed as modified. (Los Angeles County Super. Ct. No. BC638010)


Attorneys and Law Firms


Gibson, Dunn & Crutcher, Thomas H. Dupree, Jr., Matt Gregory, Washington, DC, Shaun Mathur,
Irvine; Clark Hill and David L. Brandon, Los Angeles, for Defendant and Appellant.
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Knight Law Group, Steve Mikhov, Amy Morse, Los Angeles; Hackler Daghighian Martino &
Novak, Sepehr Daghighian, Beverly Hills, Erik K. Schmitt; Greines, Martin, Stein & Richland,
Cynthia E. Tobisman, Los Angeles, and Joseph V. Bui for Plaintiff and Respondent.


Opinion


BENDIX, J.


**44  *1060  Defendant FCA US LLC, an automobile manufacturer, 1  appeals from a judgment
in favor of plaintiff Lisa Niedermeier. Plaintiff brought claims under the Song-Beverly Consumer
Warranty Act (Civ. Code, 2  *1061   § 1790 et seq.) (the Act), commonly known as the “lemon
law.” (See Warren v. Kia Motors America, Inc. (2018) 30 Cal.App.5th 24, 28, 241 Cal.Rptr.3d
263.) The jury awarded plaintiff the full purchase price of her defective vehicle, offset by mileage
accrued before she first delivered it for repair, plus incidental and consequential damages and a
civil penalty.


1 Defendant was formerly known as Chrysler Group LLC. It is a wholly owned subsidiary
of FCA North America Holdings LLC, which in turn is wholly owned by Fiat Chrysler
Automobiles N.V.


2 Undesignated statutory citations are to the Civil Code.


Following the jury's verdict, the trial court denied defendant's motion to reduce plaintiff's damages
by the $19,000 credit plaintiff received towards the purchase price of a new vehicle when she
traded in her defective vehicle to a GMC dealer. The trial court ruled that reducing the damages
here would reward defendant for its delay in providing prompt restitution as required under the
Act. On appeal, defendant challenges that ruling.


As a matter of first impression, we hold that the Act's restitution remedy, set at “an amount equal
to the actual price paid or payable” for the vehicle (§ 1793.2, subd. (d)(2)(B)), does not include
amounts a plaintiff has already recovered by trading in the vehicle at issue. The Legislature chose to
call the Act's refund remedy “restitution,” indicating an intent to restore a plaintiff to the financial
position in which she would have been had she not purchased the vehicle. Granting plaintiff a full
refund from defendant in addition to the proceeds of the trade-in would put her in a better position
than had she never purchased the vehicle, a result inconsistent with “restitution.”


Allowing plaintiff a full refund also would undercut other parts of the Act. The Act contains
extensive provisions requiring manufacturers to label vehicles reacquired under the Act as “Lemon
Law Buybacks,” and to notify potential purchasers of the reacquired vehicles of that designation as
well as the vehicles’ history of deficiencies. These provisions apply only when the manufacturer
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reacquires or assists another in reacquiring the vehicle. Yet if a buyer could trade in a defective
vehicle in exchange for a reduction in the price of a new car while still receiving a full refund
from the manufacturer, few if any buyers would sacrifice the extra money by returning the vehicle.
This would render the labeling and notification provisions largely meaningless, a consequence the
Legislature could not have intended.


**45  Accordingly, we reduce the damage award to reflect the value of plaintiff's trade-in, and
also reduce the civil penalty, which is capped at twice the amount of actual damages. (§ 1794,
subd. (c).) As modified, we affirm the judgment.


FACTUAL BACKGROUND


Plaintiff purchased a new Jeep Wrangler in January 2011 for approximately $40,000. Over the
several years she owned the vehicle, plaintiff experienced numerous problems with it and brought
it in for repair multiple times.


*1062  Around April 2015, plaintiff requested that defendant, the Jeep's manufacturer, buy back
the vehicle. Defendant did not do so. Plaintiff then traded in the vehicle to a GMC dealership,
in exchange for which she received $19,000 off the purchase price of a GMC Yukon. Plaintiff's
counsel represented to the trial court that the sticker price of the Yukon was $80,000.


PROCEDURAL BACKGROUND


In October 2016, plaintiff filed a lawsuit against defendant alleging, inter alia, causes of action for
breach of express and implied warranty under the Act. 3


3 The complaint also alleged causes of action for fraudulent inducement/concealment against
defendant and negligent repair against Glendale Dodge. Those causes of action are not at
issue in this appeal.


In advance of trial, plaintiff filed a motion in limine to exclude “evidence or argument relating to a
monetary offset based on plaintiff's sale of the subject vehicle.” (Capitalization omitted.) The trial
court granted the motion, and stated it would address the issue of an offset after trial if plaintiff
prevailed.


At trial, plaintiff testified regarding her failed attempts to sell the car before ultimately trading it
in to the GMC dealer. In light of this testimony, the trial court allowed defense counsel to elicit
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testimony regarding the value of the trade-in. Defense counsel asked plaintiff: “You sold it to a
GMC dealership for $19,000; right?” Plaintiff replied, “Right.”


Following the close of evidence, defendant requested that the trial court add an offset for the trade-
in of the Jeep to the special verdict form. The trial court declined the request, preferring to decide
the offset issue itself after trial. Plaintiff agreed with this approach.


The jury found in favor of plaintiff on her cause of action for breach of express warranty. The jury
awarded damages of $39,584.43, which included $39,799 for the purchase price of the Jeep plus
certain specified charges, taxes, and fees; $5,000 in incidental and consequential damages; and a
deduction of $5,214.57 reflecting the use plaintiff obtained from the vehicle before first bringing
it in for repairs. The jury also awarded a civil penalty of $59,376.65, one-and-a-half times the
damages award, for a total award of $98,961.08. 4


4 The jury found in favor of plaintiff on her implied warranty claim as well, awarding damages
of $20,799. Those damages were not added to the final award, presumably because they
were duplicative.


*1063  Defendant then filed a motion requesting the trial court reduce the damages by $19,000
to reflect the trade-in of the Jeep. Because the jury had imposed a civil penalty one-and-a-half
times the damages, defendant requested the civil penalty be set at one-and-a-half times the reduced
damages, for a total award of $51,461.07.


The trial court denied the motion. Relying primarily on Martinez v. Kia Motors America, Inc.
(2011) 193 Cal.App.4th 187, 122 Cal.Rptr.3d 497 (Martinez) and **46  Jiagbogu v. Mercedes-
Benz USA (2004) 118 Cal.App.4th 1235, 13 Cal.Rptr.3d 679 (Jiagbogu), the trial court concluded
that reducing the damages and penalty would be “inconsistent with the proconsumer policy
supporting the Act,” and would “reward defendant for its delay in replacing the car or refunding
plaintiff's money when defendant had complete control over the length of that delay, and
an affirmative statutory duty to replace or refund promptly.” The trial court stated that “
‘[i]nterpretations that would significantly vitiate a manufacturer's incentive to comply with the Act
should be avoided.’ ” (Quoting Jiagbogu, at p. 1244, 13 Cal.Rptr.3d 679.)


Defendant filed motions for a new trial and to set aside and vacate the judgment, again arguing
that the damages and civil penalty should be reduced to reflect the $19,000 trade-in. The trial court
denied the motions.


Defendant timely appealed.
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STANDARD OF REVIEW


This appeal presents “a question of statutory ... interpretation subject to our independent
review.” (Dignity Health v. Local Initiative Health Care Authority of Los Angeles County (2020) 44
Cal.App.5th 144, 154, 257 Cal.Rptr.3d 422.) “To determine the Legislature's intent in interpreting
[the Act], ‘[w]e first examine the statutory language, giving it a plain and commonsense
meaning.’ [Citation.] We do not consider statutory language in isolation; instead, we examine the
entire statute to construe the words in context. [Citation.] If the language is unambiguous, ‘then
the Legislature is presumed to have meant what it said, and the plain meaning of the language
governs.’ [Citation.] ‘If the statutory language permits more than one reasonable interpretation,
courts may consider other aids, such as the statute's purpose, legislative history, and public policy.’
” (Kirzhner v. Mercedes-Benz USA, LLC (2020) 9 Cal.5th 966, 972, 266 Cal.Rptr.3d 346, 470
P.3d 56 (Kirzhner).) “[W]e may reject a literal construction that is contrary to the legislative intent
apparent in the statute or that would lead to absurd results.” (Simpson Strong-Tie Co., Inc. v. Gore
(2010) 49 Cal.4th 12, 27, 109 Cal.Rptr.3d 329, 230 P.3d 1117 (Simpson Strong-Tie).)


*1064  “We keep in mind that the Act is ‘ “manifestly a remedial measure, intended for the
protection of the consumer; it should be given a construction calculated to bring its benefits into
action.” ’ ” (Kirzhner, supra, 9 Cal.5th at p. 972, 266 Cal.Rptr.3d 346, 470 P.3d 56.)


DISCUSSION


A. The Song-Beverly Consumer Warranty Act
The Act “provides certain protections and remedies for consumers who purchase consumer goods
such as motor vehicles covered by express warranties.” (Martinez, supra, 193 Cal.App.4th at p.
193, 122 Cal.Rptr.3d 497.) The Act requires that manufacturers of consumer goods covered by
express warranties provide “service and repair facilities” in the state “to carry out the terms of those
warranties.” (§ 1793.2, subd. (a)(1)(A).) “In order to trigger the manufacturer's service and repair
obligations, the buyer ... ‘shall deliver nonconforming goods to the manufacturer's service and
repair facility within this state....’ ” (Martinez, at p. 193, 122 Cal.Rptr.3d 497, quoting § 1793.2,
subd. (c).) 5  **47  Motor vehicles are nonconforming for purposes of the Act if the nonconformity
“substantially impairs the use, value, or safety of the new motor vehicle to the buyer or lessee.” (§
1793.22, subd. (e)(1).)


5 A buyer need not deliver the nonconforming goods to the manufacturer's service and repair
facility if, “due to reasons of size and weight, or method of attachment, or method of
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installation, or nature of the nonconformity, delivery cannot reasonably be accomplished.” (§
1793.2, subd. (c).)


If a manufacturer “is unable to service or repair a new motor vehicle ... to conform to the applicable
express warranties after a reasonable number of attempts,” the manufacturer must either “promptly
replace the new motor vehicle” or “promptly make restitution to the buyer ....” (§ 1793.2, subd.
(d)(2).) “In the case of restitution, the manufacturer shall make restitution in an amount equal
to the actual price paid or payable by the buyer, including any charges for transportation and
manufacturer-installed options, but excluding nonmanufacturer items installed by a dealer or the
buyer, and including any collateral charges such as sales or use tax, license fees, registration fees,
and other official fees, plus any incidental damages to which the buyer is entitled under Section
1794, including, but not limited to, reasonable repair, towing, and rental car costs actually incurred
by the buyer.” (§ 1793.2, subd. (d)(2)(B).)


The Act permits a manufacturer to reduce the restitution “by that amount directly attributable to
use by the buyer prior to the time the buyer first delivered the vehicle to the manufacturer or
distributor, or its authorized service and repair facility for correction of the problem that gave rise
to the *1065  nonconformity.” (§ 1793.2, subd. (d)(2)(C).) The Act provides a specific formula
to calculate this reduction based on the vehicle's mileage prior to the buyer first delivering it for
repair. 6  (§ 1793.2, subd. (d)(2)(C).)


6 “The amount directly attributable to use by the buyer shall be determined by multiplying the
actual price of the new motor vehicle paid or payable by the buyer, including any charges for
transportation and manufacturer-installed options, by a fraction having as its denominator
120,000 and having as its numerator the number of miles traveled by the new motor vehicle
prior to the time the buyer first delivered the vehicle to the manufacturer or distributor, or
its authorized service and repair facility for correction of the problem that gave rise to the
nonconformity.” (§ 1793.2, subd. (d)(2)(C).)


A buyer “who is damaged by a failure to comply with any obligation under [the Act] ... may bring
an action for the recovery of damages and other legal and equitable relief.” (§ 1794, subd. (a).)
“The measure of the buyer's damages in an action under this section shall include the rights of
replacement or reimbursement as set forth in subdivision (d) of Section 1793.2, and the following:
[¶] (1) Where the buyer has rightfully rejected or justifiably revoked acceptance of the goods or has
exercised any right to cancel the sale, Sections 2711, 2712, and 2713 of the Commercial Code shall
apply. [¶] (2) Where the buyer has accepted the goods, Sections 2714 and 2715 of the Commercial
Code shall apply, and the measure of damages shall include the cost of repairs necessary to make
the goods conform.” (§ 1794, subd. (b).)


Upon a showing that a manufacturer's noncompliance with the Act was “willful,” the Act allows
“a civil penalty which shall not exceed two times the amount of actual damages.” (§ 1794, subd.
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(c).) 7  A prevailing buyer may also recover reasonable attorney's fees and costs. (Id., subds. (d),
(e)(1).)


7 Subdivision (e) of section 1794 provides circumstances in which a buyer may obtain a civil
penalty without proving willful noncompliance. That subdivision is not at issue in this case.


The Act also contains provisions preventing manufacturers and others from reselling “used and
irrepairable motor vehicles” **48  reacquired under the Act “without notice to the subsequent
purchaser.” (§ 1793.23, subd. (a)(2).) When a manufacturer “reacquires” a vehicle, or “assists
a dealer or lienholder to reacquire” a vehicle, and knows or should know that the manufacturer
must replace or “accept[the vehicle] for restitution” under section 1793.2, subdivision (d)(2), the
manufacturer may not sell, lease, or transfer the vehicle to another party without first retitling
the vehicle in the name of the manufacturer, requesting that the Department of Motor Vehicles
“inscribe the ownership certificate with the notation ‘Lemon Law Buyback,’ ” and “affix[ing] a
decal to the vehicle” indicating that it has been designated a “Lemon Law Buyback.” (Civ. Code,
§ 1793.23, subd. (c); Veh. Code, § 11713.12, subd. (a).)


*1066  In addition, a “manufacturer who reacquires or assists a dealer or lienholder to reacquire a
motor vehicle in response to a request by the buyer or lessee that the vehicle be either replaced or
accepted for restitution because the vehicle did not conform to express warranties” may not sell,
lease, or transfer the vehicle without providing written notice to the transferee of, inter alia, the
“Lemon Law Buyback” notation on the vehicle's title, the nonconformities reported by the original
buyer or lessee, and any repairs attempted to correct the nonconformities. (§§ 1793.23, subd.
(d), 1793.24, subd. (a)(2)–(4).) These notice requirements also apply to “[a]ny person, including
any dealer” who acquires the vehicle for resale knowing the manufacturer had reacquired it for
replacement or restitution under the Act. (§ 1793.23, subd. (e).)


Similarly, the Act prohibits the sale, lease or transfer of a vehicle “transferred by a buyer or lessee
to a manufacturer pursuant to [section 1793.2, subdivision (d) ] or a similar statute of any other
state” absent disclosure of the vehicle's nonconformities, correction of those nonconformities, and
a one-year manufacturer warranty that the vehicle is free of the nonconformities. (§ 1793.22, subd.
(f)(1).)


We refer to sections 1793.22, subdivision (f)(1) and 1793.23, subdivisions (c) through (e) as the
Act's “labeling and notification provisions.”


B. Relevant case law
There are three cases interpreting the Act that are of particular relevance to the issues in this appeal.
In its decision below, the trial court relied on two of them, Martinez and Jiagbogu, as does plaintiff
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on appeal. Defendant relies on the third case, Mitchell v. Blue Bird Body Co. (2000) 80 Cal.App.4th
32, 95 Cal.Rptr.2d 81 (Mitchell). We discuss the cases in chronological order.


1. Mitchell
Mitchell held that the restitution remedy under section 1793.2, subdivision (d)(2) includes the
finance charges paid by a buyer who purchases a new motor vehicle on credit, even though those
charges are not listed as an item of recovery in that subdivision. (Mitchell, supra, 80 Cal.App.4th
at pp. 34, 36, 95 Cal.Rptr.2d 81.)


The court concluded that “the mere absence of a reference” to finance charges in section 1793.2,
subdivision (d)(2)(B) “is not, by itself, controlling.” (Mitchell, supra, 80 Cal.App.4th at p.
36, 95 Cal.Rptr.2d 81.) The court quoted section 1790.4 of the Act, stating “ ‘[t]he remedies
provided by [the Act] are cumulative and shall not be construed as restricting any remedy that is
*1067  otherwise available ....’ ” The court then cited cases for the proposition that “the [A]ct
is remedial legislation intended to protect consumers and should be interpreted to implement
its beneficial provisions.” (Ibid.) “In addition,” the court stated, “section 1793.2(d)(2) expressly
**49  characterizes the refund remedy as ‘restitution.’ [Citation.] This remedy is intended to
restore ‘the status quo ante as far as is practicable ....’ ” (Mitchell, at p. 36, 95 Cal.Rptr.2d 81,
quoting Alder v. Drudis (1947) 30 Cal.2d 372, 384, 182 P.2d 195 (Alder).)


The court rejected the argument that, because section 1793.2, subdivision (d)(2)(B) “does not
expressly allow recovery of paid finance charges,” it therefore impliedly prohibits recovery of
those charges. (Mitchell, supra, 80 Cal.App.4th at p. 37, 95 Cal.Rptr.2d 81.) “[F]inding an implied
prohibition on recovery of finance charges would be contrary to both the ... Act's remedial purpose
and section 1793.2(d)(2)(B)’s description of the refund remedy as restitution. A more reasonable
construction is that the Legislature intended to allow a buyer to recover the entire amount actually
expended for a new motor vehicle, including paid finance charges, less any of the expenses
expressly excluded by the statute.” (Mitchell, at p. 37, 95 Cal.Rptr.2d 81.)


2. Jiagbogu
In Jiagbogu, our colleagues in Division Four rejected a defendant manufacturer's arguments that
common law and statutory principles of rescission and equitable offset limit the remedies under the
Act. The manufacturer argued that a request for restitution under section 1793.2, subdivision (d)
(2) constituted a rescission, and therefore a buyer who continued to use the vehicle after requesting
restitution could waive his right to that remedy. (Jiagbogu, supra, 118 Cal.App.4th at p. 1240, 13
Cal.Rptr.3d 679.)


Relatedly, the manufacturer argued that it could receive a statutory offset for the continued use of
the vehicle under section 1692, a provision of the Civil Code, separate from the Act, that allows for
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offsets in rescission actions. (Jiagbogu, supra, 118 Cal.App.4th at pp. 1240, 1242, 13 Cal.Rptr.3d
679; § 1692 [providing, in relevant part, “If in an action or proceeding a party seeks relief based
upon rescission, the court may require the party to whom such relief is granted to make any
compensation to the other which justice may require and may otherwise in its judgment adjust the
equities between the parties”].)


The court disagreed, noting that “section 1793.2 does not refer to rescission or any portion of the
Commercial Code that discusses rescission,” nor does the Act “requir[e] formal rescission to obtain
relief.” (Jiagbogu, supra, 118 Cal.App.4th at p. 1240, 13 Cal.Rptr.3d 679.) Moreover, “the Act is
designed to give broader protection to consumers than the common law or [Uniform Commercial
Code] provide. [Citation.] Had the Legislature intended this *1068  more protective statute to be
limited by traditional doctrines, or the remedies provided in section 1793.2, subdivision (d) to be
treated as a rescission under common law, it surely would have used language to that effect. We
may not rewrite the section to conform to that unexpressed, supposed intent.” (Jiagbogu, at p.
1241, 13 Cal.Rptr.3d 679.) Thus, principles of “waiver of right to rescind or ... statutory offsets
for postrescission use” under section 1692 were not applicable to “request[s] for replacement or
refund under the Act.” (Jiagbogu, at p. 1242, 13 Cal.Rptr.3d 679.)


The court also rejected the manufacturer's argument that it was entitled to an offset for continued
use of the vehicle as a matter of equity. (Jiagbogu, supra, 118 Cal.App.4th at pp. 1242, 1244,
13 Cal.Rptr.3d 679.) The court recognized that, under section 1790.3, the Act did not supplant
the provisions of the Commercial Code unless the provisions conflicted with those of the Act.
(Jiagbogu, at p. 1242, 13 Cal.Rptr.3d 679.) Moreover, “ **50  Commercial Code section 1103
provides that in general, ‘principles of law and equity ... shall supplement [the Commercial Code's]
provisions.’ ” (Jiagbogu, at p. 1242, 13 Cal.Rptr.3d 679.) Thus, the manufacturer “could be entitled
to an equitable offset,” but “only if the offset does not conflict with provisions of the Act.” (Ibid.)


Having laid out these principles, the court concluded that an offset for continued use of a vehicle
after requesting replacement or restitution would conflict with the provisions of the Act. (See
Jiagbogu, supra, 118 Cal.App.4th at pp. 1243–1244, 13 Cal.Rptr.3d 679.) The court noted that
section 1793.2, subdivision (d)(2) expressly provides for an offset for use of the vehicle prior to
the buyer first delivering the vehicle for repair, and otherwise “comprehensively addresses” the
relief to which a buyer is entitled, including replacement and restitution, specified taxes, fees, and
costs, and other incidental damages. (Jiagbogu, at p. 1243, 13 Cal.Rptr.3d 679.) “This omission of
other offsets from a set of provisions that thoroughly cover other relevant costs indicates legislative
intent to exclude such offsets.” (Id. at pp. 1243–1244, 13 Cal.Rptr.3d 679.)


The court further concluded that excluding an offset for continued use after a request
for replacement or restitution “is in keeping with the Act's overall purpose” to “protect
consumers.” (Jiagbogu, supra, 118 Cal.App.4th at p. 1244, 13 Cal.Rptr.3d 679.) “The predelivery
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offset creates an incentive for the buyer to deliver a car for repairs soon after a nonconformity is
discovered. An offset for the buyer's use of a car when a manufacturer, already obliged to replace
or refund, refuses to do so, would create a disincentive to prompt replacement or restitution by
forcing the buyer to bear all or part of the cost of the manufacturer's delay.” (Ibid.) “Interpretations
that would significantly vitiate a manufacturer's incentive to comply with the Act should be
avoided.” (Ibid.)


*1069  The court was unmoved that a buyer might “receive a windfall if he is not required to
pay for using the car after his buyback request.” (Jiagbogu, supra, 118 Cal.App.4th at p. 1244,
13 Cal.Rptr.3d 679.) “[T]o give [the manufacturer] an offset for that use would reward it for its
delay in replacing the car or refunding [the plaintiff's] money when it had complete control over
the length of that delay, and an affirmative statutory duty to replace or refund promptly. ‘No one
can take advantage of his own wrong.’ (§ 3517.) Nor can principles of equity be used to avoid a
statutory mandate.” (Jiagbogu, at p. 1244, 13 Cal.Rptr.3d 679.)


3. Martinez
Martinez held that a “plaintiff does not need to possess or own the vehicle to avail himself or
herself of the Act's remedies.” (Martinez, supra, 193 Cal.App.4th at p. 192, 122 Cal.Rptr.3d 497.)
Therefore the trial court erred in granting summary judgment against a plaintiff whose lien holder
had repossessed and sold her vehicle. (Id. at p. 190, 122 Cal.Rptr.3d 497.)


The court in Martinez began with the “plain language” of the Act, which “says nothing about the
buyer having to retain the vehicle after the manufacturer fails to comply with its obligations under
its warranty and the Act. If the Legislature intended to impose such a requirement, it could have
easily included language to that effect. It did not.” (Martinez, supra, 193 Cal.App.4th at p. 194,
122 Cal.Rptr.3d 497.)


The court distinguished cases from other states relied on by the defendant, noting that the “
‘lemon law[s]’ ” of those jurisdictions had specific provisions requiring the buyer to return the
vehicle in order to receive restitution. ( **51  Martinez, supra, 193 Cal.App.4th at p. 196, 122
Cal.Rptr.3d 497.) “The absence of a similar express statutory requirement in California's ‘lemon
law’ is significant. In line with the legislative intent and purpose, there is simply no requirement
that California consumers be able to tender the allegedly defective car for purposes of availing
themselves of the remedies provided by the Act.” (Id. at p. 197, 122 Cal.Rptr.3d 497.)


In a footnote, the court rejected the argument “that return of the vehicle is ‘compelled’ ” by the
Act's labeling and notification provisions under sections 1793.22, subdivision (f) and 1793.23,
subdivisions (d) and (e). (Martinez, supra, 193 Cal.App.4th at p. 194, fn. 4, 122 Cal.Rptr.3d 497.)
“Because defendant did not ‘reacquire’ the present vehicle, the [notification] statutes are simply
inapplicable and do not assist our interpretation of the relevant provisions.” (Ibid.)
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The court further was concerned that “[t]o read into the statute an unexpressed requirement that the
consumer possess or own the vehicle as a condition to obtaining relief would have a chilling effect
on the availability of *1070  the Act's remedies.” (Martinez, supra, 193 Cal.App.4th at p. 195,
122 Cal.Rptr.3d 497.) The court surmised that many consumers, faced with continuing payments
for a “derelict vehicle” while pursuing the Act's remedies in court, “would reasonably do just
what plaintiff did here—discontinue the payments and allow the vehicle to be repossessed.” (Ibid.)
To preclude those consumers from the Act's remedies “[n]ot only is ... inconsistent with the
proconsumer policy supporting the Act, but ... would encourage a manufacturer who has failed
to comply with the Act to delay or refuse to provide a replacement vehicle or reimbursement;
any delay increases the likelihood that the buyer will be forced to relinquish the car to a
lienholder.” (Ibid.) “Defendant's construction of the statute is calculated to allow the manufacturer
to sidestep the protections afforded the consumer by the Act and encourage ‘the manufacturer's
unforthright approach and stonewalling of fundamental warranty problems.’ ” (Ibid.)


Citing Jiagbogu, the court also concluded that the Act was not subject to common law and
Commercial Code requirements that “a party seeking to rescind a contract must generally return
any consideration received.” (Martinez, supra, 193 Cal.App.4th at pp. 197–198, 122 Cal.Rptr.3d
497.) The court was not persuaded by the defendant's reliance on the discussion of restitution in
Mitchell and Alder: Mitchell, concerned with whether restitution under section 1793.2, subdivision
(d)(2) included finance charges, “has no application to the issues in this case and Alder predates
the Act by 23 years and applies common law rules of equity.” (Martinez, at p. 199, 122 Cal.Rptr.3d
497.)


C. Analysis


1. Restitution under the Act does not include amounts recovered from the trade-in of the
defective vehicle


Defendant does not challenge the holding of Martinez or the principle that a buyer need not return
the vehicle to the manufacturer to receive restitution under the Act. Instead, defendant contends
that if a buyer recovers some of the purchase price of the vehicle through a trade-in to a third party
dealer, rather than returning it to the manufacturer, the Act requires that the buyer's restitution be
reduced accordingly.


Defendant raises three arguments in favor of its position. First, defendant argues that the concept
of restitution contemplates that the buyer is restored to the **52  same economic position she
would have been in had she never purchased the vehicle. By obtaining a full refund in addition to
the proceeds from the trade-in, plaintiff received “a windfall that cannot possibly be characterized
as ‘restitution.’ ”
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Second, defendant argues that the Commercial Code sections expressly incorporated into section
1794 of the Act “recognize that a *1071  buyer's warranty recovery is reduced by the amount she
obtains by reselling the nonconforming goods.”


Third, defendant contends that the trial court's decision, if upheld, would effectively nullify the
Act's requirement that manufacturers notify subsequent purchasers of reacquired vehicles’ defects,
because “no rational consumer would return her defective car” and forego the opportunity to
recover additional money by selling it. This would undermine “the Legislature's protections for
downstream consumers in the used-car market.”


We agree with the first and third arguments and therefore do not address defendant's second
argument under the Commercial Code.


Like the court in Mitchell, we think it significant that the Legislature chose the term “restitution” to
define the Act's refund remedy in section 1793.2, subdivision (d)(2). The Mitchell court interpreted
that choice to mean that the Legislature intended that remedy “to restore ‘the status quo ante as
far as is practicable ....’ ”—in other words, to place the buyer in the position he or she would have
been in had he or she not purchased the defective vehicle. (Mitchell, supra, 80 Cal.App.4th at p.
36, 95 Cal.Rptr.2d 81.) Relying on this principle, the Mitchell court interpreted section 1793.2,
subdivision (d)(2) to permit the recovery of costs beyond those expressly listed there, in that case
the interest payments on the vehicle loan, in order to make the plaintiff whole. (Mitchell, at p. 37,
95 Cal.Rptr.2d 81).


Just as the Mitchell court concluded that “restitution” under the Act cannot leave a plaintiff in a
worse position than when he or she purchased the vehicle, it similarly would be inimical to the
concept of restitution to leave a plaintiff in a better position, rather than merely restoring her to
the status quo ante. Yet that is the outcome of the trial court's ruling here—plaintiff obtains not
only a full refund from defendant, but also the $19,000 benefit she had already obtained by trading
in the Jeep. It is true that section 1793.2, subdivision (d)(2)(B) sets the amount of restitution at
“the actual price paid or payable.” To read this literally, however, to permit plaintiff to recover far
more from defendant than her actual economic loss disregards the Legislature's choice of the term
“restitution,” and leads to an unjustified windfall.


[1]  [2] Further, “[w]e do not consider statutory language in isolation,” and must “examine
the entire statute to construe the words in context.” (Kirzhner, supra, 9 Cal.5th at p. 972, 266
Cal.Rptr.3d 346, 470 P.3d 56.) Applying those principles of statutory construction, we agree with
defendant that to interpret section 1793.2, subdivision (d)(2)(B) to permit plaintiff to trade in her
vehicle and still receive a full refund from defendant undercuts the Act's labeling and *1072
notification provisions, which require manufacturers to label vehicles reacquired under the Act
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as “lemons” and to notify subsequent buyers of that fact. (§§ 1793.22, subd. (f); 1793.23, subds.
(c)–(e).)


Importantly, the labeling and notification provisions are triggered only when a manufacturer
reacquires a vehicle or assists a dealer or lienholder in reacquiring a vehicle. (See § 1793.22, subd.
(f) [applying to persons transferring vehicles previously **53  transferred to a manufacturer under
§ 1793.2, subd. (d)(2) ]; § 1793.23, subds. (c)–(d) [applying to manufacturers who reacquire or
assist a dealer or lienholder in reacquiring a vehicle]; id., subd. (e) [applying to persons who acquire
vehicles for resale knowing the vehicles were reacquired by the manufacturer].) Accordingly, they
are not triggered when a buyer resells or trades in the vehicle, as plaintiff did in this case.


This limitation makes sense only if, in the usual case, the vehicle is returned to the manufacturer
rather than resold or traded in. Otherwise, the labeling and notification provisions would have
marginal utility, and the used-car market would be replete with unlabeled lemons resold or traded
in by their dissatisfied owners. Yet this would be the outcome if buyers could resell or trade in their
vehicles and still receive a full refund of the purchase price under the Act. Under that interpretation,
we cannot conceive why a buyer would ever return a vehicle to the manufacturer rather than obtain
the extra proceeds from a resale or trade. Return of the vehicle to the manufacturer would be the
rare exception rather than the rule.


In short, a ruling in plaintiff's favor here would render the labeling and notification provisions
largely meaningless, a result contrary to the rules of statutory construction. (Aleman v. AirTouch
Cellular (2012) 209 Cal.App.4th 556, 568, 146 Cal.Rptr.3d 849 [“We seek to avoid any
interpretation that renders part of the statute ‘ “meaningless or inoperative” ’ ”].) Worse, it
would incentivize buyers to reintroduce defective vehicles into the market without the warnings a
manufacturer otherwise would have to provide. This cannot have been the Legislature's intent.


[3] We thus conclude that the requirement in section 1793.2, subdivision (d)(2)(B) that a
manufacturer “make restitution in an amount equal to the actual price paid or payable by the buyer”
does not include amounts already recovered by the buyer through trade-in. To conclude otherwise
would be “contrary to the legislative intent apparent in the statute” and “would lead to absurd
results” (Simpson Strong-Tie, supra, 49 Cal.4th at p. 27, 109 Cal.Rptr.3d 329, 230 P.3d 1117),
including a near nullification of the labelling and notification provisions.


Jiagbogu and Martinez, the cases relied upon by the trial court, presented decidedly different
circumstances. In those cases, rulings in the manufacturers’ favor would have deprived the
plaintiffs of the full purchase price of *1073  their vehicles—in Jiagbogu, by reducing the refund
to reflect use of the vehicle after the buyer requested restitution (Jiagbogu, supra, 118 Cal.App.4th
at p. 1240, 13 Cal.Rptr.3d 679), and in Martinez by barring recovery at all after the vehicle was
repossessed (Martinez, supra, 193 Cal.App.4th at p. 190, 122 Cal.Rptr.3d 497). That concern does
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not exist here, where plaintiff can recover the full purchase price through a combination of the
trade-in and restitution from defendant. Plaintiff is not “bear[ing] all or part of the cost of the
manufacturer's delay.” (Jiagbogu, at p. 1244, 13 Cal.Rptr.3d 679.)


Jiagbogu and Martinez are further distinguishable in that their holdings do not incentivize plaintiffs
to thwart other provisions of the Act. It is true the repossessed vehicle in Martinez, like the traded-in
vehicle here, presumably would evade the Act's labeling and notification provisions. The holding
in Martinez did not financially reward the plaintiff for this result; it merely relieved her of the
burden of shouldering payments for a derelict vehicle in order to seek remedies under the Act.


Here, in contrast, plaintiff received a $19,000 discount on the price of a new **54  vehicle that,
according to plaintiff's counsel, cost twice the purchase price of the Jeep she traded in. Allowing
plaintiff also to receive a full refund from defendant would not relieve a financial burden, as was
the case in Martinez. Instead, it would give plaintiff a windfall and incentivize future plaintiffs
to seek that same windfall. Neither Jiagbogu nor Martinez confronted that possibility. Martinez,
moreover, did not address the question before us, that is, what impact not returning the vehicle
would have on the amount of a plaintiff's restitution under the Act.


Plaintiff raises a number of arguments challenging defendant's interpretation of the Act. Plaintiff
argues, in line with Jiagbogu, that section 1793.2, subdivision (d)(2)’s single express offset—for
use of the vehicle before it is first brought in for repairs—indicates legislative intent not to permit
other offsets. (Jiagbogu, supra, 118 Cal.App.4th at pp. 1243–1244, 13 Cal.Rptr.3d 679.) We have
no quarrel with this principle to the extent it is consistent with the notion that a buyer is entitled to
recover the full purchase price of the vehicle, with no deductions for wear-and-tear apart from that
which is expressly permitted. It does not follow that the Legislature intended a buyer to recover
more than the full purchase price of the vehicle, which would be inconsistent with the Legislature's
chosen term “restitution,” and would undercut the Act's labeling and notification provisions.


Plaintiff contends that buyers trading in their vehicles is “predictable, and “[t]here is no reason
to assume that the Legislature did not fully anticipate the very situation presented here.” Thus,
plaintiff argues, the “omission of any offset for trade-in credits must be read as a deliberate
decision, not an oversight or an invitation for courts to imply provisions.”


*1074  Our interpretation does not assume an oversight on the part of the Legislature. Our
interpretation harmonizes express provisions of the Act, including the term “restitution” and the
extensive labeling and notification provisions for reacquired vehicles, which indicate a legislative
expectation that, in the usual case, buyers will return their defective vehicles to the manufacturer.
This is not consistent with the regime advocated by plaintiff that would permit buyers to recover
the full purchase price in addition to amounts obtained from trade-in or resale, thus incentivizing
them not to return defective vehicles to the manufacturer.
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Plaintiff claims that the legislative history of amendments to the Act demonstrates a concern that
manufacturers exploited ambiguities in the Act's original language to claim offsets that “unfairly
reduc[ed] a consumer's restitution,” such as offsets for sales tax, license and registration fees,
and rental car use. Plaintiff contends the Legislature thus enacted the “comprehensive damages
provision” in order to remove those ambiguities and provide a straightforward formula to calculate
damages in the consumer's favor. Accepting arguendo plaintiff's characterization of the legislative
history, it merely reinforces the principle that the Act is intended to make buyers whole. Our
interpretation of the Act, which allows plaintiff to recover the full purchase price of the vehicle
through a combination of the trade-in and damages from defendant, does not conflict with this
principle.


Plaintiff disputes that Mitchell supports our interpretation of the term “restitution,” because
“Mitchell held that the Act had to be expansively construed to provide remedies for consumers,”
not manufacturers. The significance of Mitchell is its emphasis that the Legislature chose the term
“restitution” for a reason, indicating an intent that buyers of defective vehicles be **55  restored
to the status quo ante. (Mitchell, supra, 80 Cal.App.4th at p. 36, 95 Cal.Rptr.2d 81.) Nothing in
our holding conflicts with this principle—plaintiff receives the full purchase price of her vehicle,
as intended by the Legislature. It is granting her more than the purchase price that conflicts with
the Legislature's choice of the term “restitution.”


To the extent Martinez took issue with Mitchell’s applying a common-law gloss to the Act's use of
the term “restitution,” Martinez did so in the context of preserving the plaintiff's right to recover
under the Act despite not returning the vehicle. (Martinez, supra, 193 Cal.App.4th at p. 199, 122
Cal.Rptr.3d 497.) As we have noted above, Martinez did not confront the situation presented here,
in which plaintiff would be financially rewarded for not returning the vehicle. Martinez therefore
is not instructive on whether the term “restitution” may be interpreted to allow that result.


Plaintiff's argument under Mitchell also relies on the false premise that to disallow her a double
recovery would be anti-consumer. Our interpretation is *1075  neutral. It fully compensates
plaintiff while implementing the protective measures in the labeling and notification provisions in
the Act, which benefit the consuming public.


Plaintiff contends that interpreting the Act as we have effectively rewards defendant for failing to
provide the prompt restitution required by the Act. Plaintiff characterizes a reduction in damages
along with a lowered amount of allowable civil penalty as a “windfall.” Plaintiff argues this will
incentivize similar dilatory conduct from manufacturers hoping buyers will trade in their vehicles
in frustration, rendering “superfluous” the Act's requirement that manufacturers provide prompt
restitution.
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It is true that prior cases have rejected interpretations of the Act that allow manufacturers to benefit
from delays in compliance. (See, e.g., Jiagbogu, supra, 118 Cal.App.4th at p. 1244, 13 Cal.Rptr.3d
679 [rejecting restitution offset that “would reward [the manufacturer] for its delay in replacing
the car or refunding [the buyer's] money when it had complete control over the length of that
delay, and an affirmative statutory duty to replace or refund promptly”].) To the extent that concern
exists here, however, it is outweighed by the consequences of interpreting the Act in plaintiff's
favor, namely actively incentivizing buyers to introduce lemon vehicles into the used-car market
without the labeling and notifications required of manufacturers who reacquire vehicles. Neither
Jiagbogu nor any other case we have found confronts a circumstance in which a ruling against the
manufacturer would have such negative consequences. We further note that the Act's provisions
of a civil penalty and attorney fees to a successful plaintiff serve to encourage prompt compliance,
even if the manufacturer may reduce a plaintiff's restitution by the trade-in value of the vehicle.


Plaintiff disputes the concern that buyers trading in their vehicles rather than returning them to the
manufacturer will lead to “un-branded lemons entering the stream of commerce.” Plaintiff argues
that a dealer who accepts a trade-in is capable of determining whether the vehicle is defective.
Plaintiff further contends that the Act contains sufficient protections for buyers of used vehicles,
including implied warranties of fitness and merchantability, as well as any protections available
under an express warranty.


The fact that a dealer may on its own discover the deficiencies in a traded-in vehicle, or that a
buyer upon discovering those deficiencies may seek various warranty **56  remedies, is hardly a
substitute for informing a purchaser up front that the vehicle is a reacquired lemon and providing
the vehicle's history of nonconformities and repairs. Indeed, in enacting the robust labeling and
notification provisions in sections 1793.22 and 1793.23, the Legislature clearly indicated an
intent to provide greater protections for *1076  potential buyers of known lemons than would
be available to buyers of other used cars. As we have already discussed, accepting plaintiff's
interpretation of the Act would severely undercut if not nullify those protections.


Plaintiff argues that statutory damages may exceed actual damages, and thus it is appropriate
for her to recover full restitution from defendant despite the $19,000 trade-in. Notably, plaintiff's
cited authorities, none of which is a California case, do not apply this principle in the context of
restitution. (See Parchman v. SLM Corp. (6th Cir. 2018) 896 F.3d 728; Universal Underwriters
Insurance Company v. Lou Fusz Automotive Network, Inc. (8th Cir. 2005) 401 F.3d 876.)
Regardless, to apply that principle here would incentivize buyers not to return their vehicles.


Plaintiff raises additional arguments premised on the notion that what defendant seeks here is an
“equitable offset.” Plaintiff argues an equitable offset is an affirmative defense that defendant did
not plead in its answer and therefore forfeited. Plaintiff further contends that trial courts have
discretion to grant or deny equitable offsets, and the court did not abuse its discretion denying one
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here. Finally, plaintiff argues that if defendant is entitled to an equitable offset, it would be “for
the value of a vehicle that was not returned,” and therefore a bench trial is necessary to determine
that value. In making this last argument, plaintiff asserts that the trade-in credit for the Jeep is not
an accurate measure of its market value.


Our conclusion that plaintiff is not entitled to a double recovery is not premised on a discretionary
offset under the trial court's equitable power. Our conclusion is based on an interpretation of the
Act's provisions, from which we conclude “restitution” under the Act cannot include amounts the
buyer has already obtained by trading in the vehicle. The issue is not that defendant has been
deprived of the value of the traded-in vehicle; it is that plaintiff's double recovery defies the
definition of “restitution” and will incentivize buyers to undercut the Act's labeling and notification
provisions. The interpretation that avoids that absurd result is one in which plaintiff's damages are
reduced by the amount of her trade-in. To the extent this constitutes an “offset,” it is inherent in
the Act, not principles of equity. Plaintiff's arguments based on equitable offset therefore fail.


Plaintiff's briefing suggests that the $19,000 does not even reflect the value plaintiff herself
received, and therefore should not be the basis of an offset. Plaintiff states that dealers sometimes
assign an artificially high value to a trade-in, then raise the purchase price to compensate. Plaintiff
argues there was no evidence that the trade-in credit “actually reduced the price of the Yukon.”


*1077  We reject this argument. Plaintiff testified that she sold the Jeep to the GMC dealer for
$19,000, which, in the context of a trade-in, means she received a $19,000 reduction in the price
she agreed to pay for the Yukon. The fact that the dealer may have inflated the price of the Yukon
or the value of the trade-in is immaterial; what matters is what plaintiff bargained for and received.
We hold her to that bargain and reduce her restitution award accordingly.


**57  2. It is appropriate to preserve as much of the civil penalty as the Act allows
because the jury already factored in the trade-in proceeds plaintiff received


The jury awarded plaintiff a civil penalty of $59,376.65 on damages of $39,584.43. As discussed,
section 1794, subdivision (c) caps the civil penalty at twice actual damages. Plaintiff concedes
that, to the extent defendant is entitled to reduce the damages it owes by the value of her trade-
in, the civil penalty cannot exceed twice the reduced damages. Thus, plaintiff concedes that if we
reduce plaintiff's award by $19,000 to $20,584.43, her civil penalty cannot exceed $41,168.86. 8


8 Given plaintiff's concession, we express no opinion whether the civil penalty cap under
section 1794, subdivision (c) should be calculated before or after reducing plaintiff's damages
to account for a trade-in or resale.


[4] Defendant argues that, because the jury imposed a civil penalty one-and-a-half times the
amount of the original damages award, that same proportion should apply to the reduced award
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here, resulting in a penalty of $30,876.65. Defendant claims the “verdict makes clear that the jury
did not intend to impose the maximum penalty. Instead, the excessive penalty resulted from the
erroneous inflation of [plaintiff's] compensatory damages.”


Plaintiff disagrees, arguing that it “would infringe on [her] right to a jury trial if the Court were to
reduce the amount a jury decided any more than necessary to ensure the award does not exceed
the legal maximum.”


Courts have expressed concern that “if the jury is not informed about the mitigation of plaintiff's
actual losses, there is a strong likelihood that the jury will return an inflated award of punitive
damages.” (Krusi v. Bear, Stearns & Co. (1983) 144 Cal.App.3d 664, 681, 192 Cal.Rptr. 793,
italics omitted.) In such a circumstance, it may be appropriate for the trial court, after determining
any offsets to a compensatory damages award, to “consider whether there should be a reduction
in the amount of punitive damages.” (Ibid.; but see Behr v. Redmond (2011) 193 Cal.App.4th 517,
537, 123 Cal.Rptr.3d 97 [appellate court's reduction of compensatory damages did not *1078
require reduction of punitive damages award when it was “not so disproportionate as to render
it ‘suspect’ ”].)


Accepting arguendo that a court may reduce a punitive damage award when the jury was unaware
that the plaintiff mitigated her losses, that principle would not apply here. In the instant case, the
jury was aware of the mitigation of plaintiff's losses, because the jury heard plaintiff testify that
she traded in the Jeep for $19,000. We may assume the jury's civil penalty award factored in that
information. We therefore see no reason not to preserve as much of the jury's civil penalty award as
is permitted under section 1794, that is, twice plaintiff's reduced damages. Given that conclusion,
we do not reach plaintiff's argument regarding her right to a jury trial.


DISPOSITION


The award to plaintiff is reduced to $61,753.29, reflecting damages of $20,584.43 and a civil
penalty of $41,168.86. As modified, the judgment is affirmed. Defendant is awarded its costs on
appeal.


We concur:


ROTHSCHILD, P. J.


CHANEY, J.
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Court of Appeal, Second District, Division 8, California.
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FCA US LLC, Defendant and Appellant.
Anabell Ruiz Nunez, Plaintiff and Respondent,


v.
FCA US LLC, Defendant and Appellant.
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Filed 2/26/2021


Synopsis
Background: Used-car buyer brought a lemon law claim under the Song-Beverly Act against car
manufacturer alleging failure to promptly replace the car or make restitution, failure to commence
repair within a reasonable time and to complete repairs within 30 days, and breach of the implied
warranty of merchantability. The Superior Court, Los Angeles County, No. BC644827, Daniel
S. Murphy, J., granted manufacturer's motion for non-suit on buyer's breach of implied warranty
claim and, on jury's verdict, entered judgment in favor of buyer in the amount of $45,378, plus
costs and attorney fees. Parties appealed.


Holdings: The Court of Appeal, Grimes, J., held that:


[1] special jury instruction which instructed jurors that if a defect existed within the warranty
period, the warranty would not have expired until the defect had been fixed improperly expanded
the tolling or continuation of the warranty period;


[2] trial court's erroneous instruction was prejudicial to manufacturer; and


[3] manufacturer was not liable for buyer's implied warranty claim under the Song-Beverly Act.


Affirmed in part, reversed in part, and remanded.
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Procedural Posture(s): On Appeal; Motion for Non-Suit; Motion for Attorney's Fees; Motion for
New Trial; Motion for Judgment Notwithstanding the Verdict (JNOV).


West Headnotes (11)


[1] Appeal and Error References to Record
Car manufacturer failed to adequately comply with appellate rules for citation to the record
in its statement of the case appealing trial court's alleged instructional error in used-car
buyer's lemon law case, under the Song-Beverly Act, where manufacturer cited to large
swathes of reporter's transcript rather than to specific pages, improperly included reporter's
transcript in its appendix, and omitted various required documents, including the judgment
and certain opposition briefs and trial exhibits.


[2] Appeal and Error Evidence and Trial
Car manufacturer's claim that trial court gave legally incorrect special jury instruction
in used-car buyer's case alleging violations of the Song-Beverly Act, was not deemed
forfeited on appeal, even though manufacturer violated appellate rules for citation to the
record by, among other errors, citing to large swathes of reporter's transcript rather than to
specific pages; manufacturer did not seek reversal based on sufficiency of the evidence,
but rather presented a single issue, namely, instructional error, and the citation errors had
not prevented or unduly complicated appellate review of that claim.


[3] Sales Duration of Warranty
The general rule is that an express warranty does not cover car repairs made after the
applicable time or mileage periods have elapsed.


1 Cases that cite this headnote


[4] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
For purposes of a lemon law claim under the Song-Beverly Act, a manufacturer's express
warranty period is tolled or extended under only three circumstances: (1) the car is in the
shop for warranty repairs, (2) there are delays in warranty repairs beyond the control of the
buyer, and (3) upon notice from the buyer, given within 60 days of completion of warranty
repairs, that those repairs did not solve the problem; and the manufacturer must buy back
or replace the car if repeated warranty repairs have not fixed the defect. Cal. Civ. Code
§§ 1793.2, 1795.6.
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[5] Antitrust and Trade Regulation Instructions
Special jury instruction in car buyer's used-case alleging a lemon law claim under the
Song-Beverly Act, which instructed jurors that if a defect existed within the warranty
period, the warranty would not have expired until the defect had been fixed improperly
expanded the tolling or continuation of the warranty period and allowed jury to conclude
that the warranty did not expire until years after its stated expiration; the notice language
required by section governing language of express warranties by manufacturers described
the rights conferred by other sections of the statute, including the section on tolling or
continuation of the warranty period, but it did not expand those rights or create new rights.
Cal. Civ. Code §§ 1793.1(a)(2), 1795.6; CACI No. 3231.


1 Cases that cite this headnote


[6] Appeal and Error Relation Between Error and Final Outcome or Result
Trial court's erroneous instruction, which instructed jurors that if a defect existed within
the warranty period, the warranty would not have expired until the defect had been fixed,
thereby improperly extending the warranty period, was prejudicial to manufacturer in
used-car buyer's case alleging a lemon law claim under the Song-Beverly Act; buyer's
counsel told jury it was the most important instruction, the instruction improperly allowed
jury to conclude the warranty did not expire until years after its stated expiration, without
considering the statutory conditions for extending the warranty, and it was reasonably
probable that, if instructed correctly, jury would have reached a different verdict. Cal. Civ.
Code §§ 1793.1, 1795.6, 1795.6(a)(1); CACI No. 3231.


1 Cases that cite this headnote


[7] Antitrust and Trade Regulation Warranties and Service Contracts
The Song-Beverly Act is manifestly a remedial measure, intended for the protection of
the consumer; it should be given a construction calculated to bring its benefits into action.
Cal. Civ. Code § 1795.6.


[8] Antitrust and Trade Regulation Persons liable
Car manufacturer was not liable for used-car buyer's lemon law claim, under the Song-
Beverly Act, alleging a breach of the implied warranty of merchantability, despite buyer's
contention that manufacturer paid dealer for “new vehicle prep” with zero miles on the
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odometer, and the car had 56 miles when first buyer bought it new, where there was no
evidence that manufacturer played any role in the sale of the used car to buyer, and it was
common for a new car to be test-driven by potential buyers who did not buy the car. Cal.
Civ. Code § 1795.5.


3 Cases that cite this headnote


[9] Trial Hearing and determination of motion
A trial court may not grant a defendant's motion for nonsuit if plaintiff's evidence would
support a jury verdict in plaintiff's favor.


[10] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
For purposes of a lemon law claim under the Song-Beverly Act, only distributors or sellers
of used goods, not manufacturers of new goods, have implied warranty obligations in the
sale of used goods. Cal. Civ. Code § 1795.5.


3 Cases that cite this headnote


[11] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
For purposes of a lemon law claim under the Song-Beverly Act, implied warranty
obligations attach to a manufacturer where the manufacturer sells goods directly to the
public, taking on the role of a retailer. Cal. Civ. Code § 1795.5.


Witkin Library Reference: 4 Witkin, Summary of Cal. Law (11th ed. 2017) Sales, § 335
[Tolling of Warranty Period.]


3 Cases that cite this headnote


**620  APPEALS from a judgment and orders of the Superior Court of Los Angeles County.
Daniel S. Murphy, Judge. Judgment and postjudgment order reversed and remanded; nonsuit order
affirmed. (Los Angeles County Super. Ct. No. BC644827)
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GRIMES, J.


*389  SUMMARY


In a “lemon law” case involving a used car, the court gave the jury a special instruction, at the
request of plaintiff and over defendant's objection, that if a defect existed within the warranty
period, the warranty would not expire until the defect had been fixed. That instruction misstated
the law and conflicted with another instruction given to the jury, **621  CACI No. 3231, which
correctly explains the continuation of warranties during repairs. The court erred in giving the
special instruction, and the error was prejudicial. We reverse the judgment and remand for further
proceedings.


We affirm the trial court's order granting a nonsuit on plaintiff's cause of action for breach of
implied warranty. Defendant was the manufacturer of the car, not a distributor or dealer who sold
the used car to plaintiff. Under the lemon law, only distributors and retail sellers, not manufacturers,
are liable for breach of implied warranties in the sale of a used car where, as here, the manufacturer
did not offer the used car for sale to the public.


Reversal of the judgment likewise requires reversal of the attorney fee award to plaintiff.


FACTS


On October 30, 2013, plaintiff Anabell Ruiz Nunez bought a used 2011 Jeep Patriot. The previous
owner bought it as a new car on December 31, 2010. Defendant FCA US LLC (formerly known as
Chrysler) manufactured the car and provided an express warranty for three years or 36,000 miles.
*390  Absent tolling of the warranty period, the three years expired on December 31, 2013, a few
months after plaintiff bought the car.
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More than two and a half years after plaintiff bought the car, on June 20, 2016, plaintiff had the car
towed to the dealer for repairs after a harrowing incident on the freeway. The car started shaking
and suddenly lost power, dropping from 65 to 10 miles an hour. (This is known as “safe mode”
or “limp-in mode.”) The car's mileage was then 51,465. The dealer replaced the throttle body and
performed related programming and a road test.


The first owner of the car had brought the car to the dealer two years nine months earlier
(September 25, 2013, at 21,774 miles), because the throttle warning light was on and “no power
felt.” The dealer replaced the throttle body on that occasion, too.


The 2013 throttle body replacement for the first owner had fixed the problem for the next 33
months. But about four months after the June 2016 throttle body replacement, on October 17,
2016, the same thing happened again. The dealer again replaced the throttle body and returned the
car to plaintiff the next day. Two days later, on October 20, 2016, the same thing happened yet
again. At this point, the dealer had replaced the throttle body once for the first owner and twice
for plaintiff. This time, the dealer replaced the throttle body connector.


A few days later, on October 26, 2016, plaintiff telephoned Chrysler, at its “buyback” number, to
request a buyback of her car. Chrysler did not agree to a buyback. Plaintiff filed this lawsuit on
December 23, 2016.


A few months later, on March 28, 2017, the same problem occurred yet again. The dealer again
replaced the throttle body connector. That was the last time plaintiff experienced the limp-in mode
problem.


In her complaint, plaintiff alleged several causes of action under the Song-Beverly Consumer
Warranty Act (Song-Beverly Act), popularly known as the lemon law. (Civ. Code, § 1790 et seq.)
(All unspecified statutory citations are to the Civil Code.) The complaint alleged defendant failed
to promptly replace the car or make restitution (§ 1793.2, subd. (d)(2)); failed to commence repair
within a reasonable time and to complete repairs within 30 days (§ 1793.2, subd. (b)); and breach
of the implied warranty of merchantability (§§ 1791.1, 1794).


**622  Plaintiff alleged, among other things, the car “contained or developed ... defects related
to the throttle body” during the warranty period, and defendant was unable to repair the car to
conform to the express warranties after a *391  reasonable number of attempts but refused to
replace it or make restitution. Plaintiff sought damages, civil penalties of twice the actual damages
for willful violations, and attorney fees.


Plaintiff's theory of the case was (and is) that the source of the car's problem was an electrical
component—the throttle body connector that defendant replaced on October 20, 2016, and again
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on March 28, 2017, and this defect existed (but was not diagnosed and fixed) when the first owner
brought the car in for warranty repairs on September 25, 2013, during the express warranty period.


At the close of plaintiff's case-in-chief, defendant moved for nonsuit on all causes of action. The
court granted the motion as to plaintiff's claim for breach of implied warranty, finding that implied
warranty obligations apply to distributors and sellers of used vehicles, not to manufacturers.


The trial court gave the jury two instructions relating to the continuation of defendant's express
warranty during repairs. The court instructed with CACI No. 3231, as follows: “Regardless of what
the warranty says, if a defect exists within the warranty period and the 2011 Jeep Patriot has been
returned for repairs, the warranty will not expire until the defect has been fixed. [Plaintiff] must
have notified [defendant] of the failure of the repairs within 60 days after they were completed.
The warranty period will also be extended for the amount of time that the warranty repairs have
not been performed because of delays caused by circumstances beyond the control of [plaintiff].”
The CACI No. 3231 Directions for Use explain: “Give this instruction if it might appear to the jury
from the language of an express or implied warranty that the warranty should have expired during
the course of repairs. By statute, the warranty cannot expire until the problem has been resolved as
long as the defendant had notice that the defect had not been repaired. (Civ. Code, § 1795.6(b).)”


Over defendant's objections, the court also gave a special instruction requested by plaintiff: “If
a defect exists within the warranty period, the warranty will not expire until the defect has been
fixed.” (We will refer to this as plaintiff's special instruction.)


The jury returned unanimous special verdicts in favor of plaintiff. The jury found the car had a
defect covered by the warranty that substantially impaired its use, value or safety; defendant failed
to repair it after a reasonable number of opportunities; and defendant failed to replace or repurchase
the vehicle. Plaintiff's damages were $15,126.33. The jury found defendant's failure to repurchase
or replace the car was willful, and imposed a penalty of two times the damages. The jury also
found defendant failed to begin repairs within a *392  reasonable time, and failed to complete
repairs within 30 days, and found the violation was willful. The jury awarded the same amounts
in damages and penalties.


The court entered judgment for plaintiff in the amount of $45,378.99, plus costs and attorney fees,
on February 11, 2019. Defendant filed motions for judgment notwithstanding the verdict and for
a new trial. These were denied.


Defendant filed a timely notice of appeal from the judgment and the orders denying a new trial
and JNOV. Plaintiff filed a cross-appeal from the judgment and all preceding orders.
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**623  Plaintiff filed a motion for attorney fees, costs and expenses totaling $383,758.02. The
court awarded $179,510 in attorney fees to three law firms, plus $31,888.49 in costs. Defendant
filed a timely appeal from the court's order.


We ordered the appeals consolidated for purposes of oral argument and decision.


DISCUSSION


1. Defendant's Appeal
[1]  [2] Preliminarily, we address plaintiff's contention we should find defendant forfeited its legal
arguments for failure to comply with appellate rules for citation to the record in its statement of
the case. (See, e.g., Duarte v. Chino Community Hospital (1999) 72 Cal.App.4th 849, 856, 85
Cal.Rptr.2d 521 [“If a party fails to support an argument with the necessary citations to the record,
that portion of the brief may be stricken and the argument deemed to have been waived.”].) Here,
defendant cited to large swathes of the reporter's transcript rather than to specific pages. Defendant
also improperly included the reporter's transcript in its appendix and omitted various required
documents, including the judgment and certain opposition briefs and trial exhibits. This prompted
plaintiff to file her own respondent's appendix.


We certainly do not condone defendant's rule violations, but in this case, we do not believe
forfeiture of legal arguments is necessary or appropriate. Contrary to plaintiff's assertions,
defendant does not seek reversal based on sufficiency of the evidence. Defendant has presented a
single issue—instructional error. The errors in record citation and document omissions have not
prevented or unduly complicated our appellate review of that claim. Consequently, we will not
deem any arguments forfeited, and turn to the merits of defendant's claim.


*393  a. Express warranties and tolling
[3] “The general rule is that an express warranty ‘does not cover repairs made after the applicable
time or mileage periods have elapsed.’ ” (Daugherty v. American Honda Motor Co., Inc. (2006)
144 Cal.App.4th 824, 830, 51 Cal.Rptr.3d 118 (Daugherty).) In Daugherty, a class action alleging
breach of express warranty and violation of consumer protection laws, the court rejected the
plaintiffs’ claim that the warranty “covers any defect that ‘exists’ during the warranty period, no
matter when or whether a malfunction occurs.” (Id. at p. 832, 51 Cal.Rptr.3d 118; ibid. [“as a
matter of law, in giving its promise to repair or replace any part that was defective in material
or workmanship and stating the car was covered for three years or 36,000 miles, [the defendant]
‘did not agree, and plaintiffs did not understand it to agree, to repair latent defects that lead to a
malfunction after the term of the warranty’ ”].)
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The Song-Beverly Act specifies the duties of a manufacturer making an express warranty (§
1793.2) and governs tolling of the warranty period (§ 1795.6), specifying exactly when and how
the warranty period is tolled or extended. (The relevant text appears in full in the next footnote.) 1


1 “(a) [¶] (1) Except as provided in paragraph (2) [governing hearing aids] warranty period
relating to an implied or express warranty accompanying a sale ... shall automatically
be tolled for the period from the date upon which the buyer either (1) delivers
nonconforming goods to the manufacturer or seller for warranty repairs or service
or (2), pursuant to subdivision (c) of Section 1793.2 or Section 1793.22, notifies the
manufacturer or seller of the nonconformity of the goods up to, and including, the date
upon which (1) the repaired or serviced goods are delivered to the buyer, (2) the buyer is
notified the goods are repaired or serviced and are available for the buyer's possession
or (3) the buyer is notified that repairs or service is completed, if repairs or service is
made at the buyer's residence. [¶] ... [¶] (b) Notwithstanding the date or conditions set
for the expiration of the warranty period, such warranty period shall not be deemed
expired if either or both of the following situations occur: (1) after the buyer has
satisfied the requirements of subdivision (a), the warranty repairs or service has not been
performed due to delays caused by circumstances beyond the control of the buyer or (2) the
warranty repairs or service performed upon the nonconforming goods did not remedy
the nonconformity for which such repairs or service was performed and the buyer
notified the manufacturer or seller of this failure within 60 days after the repairs or
service was completed. When the warranty repairs or service has been performed so as to
remedy the nonconformity, the warranty period shall expire in accordance with its terms,
including any extension to the warranty period for warranty repairs or service.” (§ 1795.6,
subds. (a) & (b), boldface added.)


**624  First, the warranty period is automatically tolled from the date on which a buyer delivers
the car to the manufacturer or seller for warranty repairs, until the date on which the buyer is
notified the car is repaired and available for the buyer's possession. (§ 1795.6, subd. (a)(1).)


Second, the warranty period shall not be deemed expired if the warranty repairs have not been
performed due to delays beyond the control of the buyer. (§ 1795.6, subd. (b).)


*394  Third, the warranty period shall not be deemed expired if the warranty repairs did not fix
the defect for which the repairs were performed, and the buyer notified the manufacturer or seller
of this failure within 60 days after the repairs were completed. (§ 1795.6, subd. (b).)


[4] In sum, the warranty period is tolled or extended under only three circumstances: (1) the car
is in the shop for warranty repairs (§ 1795.6, subd. (a)(1)), (2) there are delays in warranty repairs
beyond the control of the buyer, and (3) upon notice from the buyer, given within 60 days of
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completion of warranty repairs, that those repairs did not solve the problem (§ 1795.6, subd. (b)).
The statute provides no other circumstances under which the warranty is tolled or extended.


Section 1793.1 of the statute governs, among other matters, the form of express warranties (e.g.,
“simple and readily understood language”), and the information a manufacturer or retailer must
give to consumers when they bring a product for warranty repairs or service, about their warranty
rights and remedies. Section 1793.1, subdivision (a)(2) (§ 1793.1(a)(2)) requires specific language
on all work orders or repair invoices for warranty repairs. The notice tells the buyer the three
circumstances recited above under which the warranty period will be extended (§ 1795.6), and of
a fourth right to replacement or refund if the defect has not been fixed after a reasonable number
of attempts (§ 1793.2). We recite below each of these four rights that must appear on the face of
every work order or repair invoice:


First, “The warranty period will be extended for the number of whole days that the product has
been out of the buyer's hands for warranty repairs.” (§ 1793.1(a)(2).) This means the number of
days a car is in the shop for repairs during the warranty period are added to the warranty period.
(§ 1795.6, subd. (a)(1).)


Second, “If a defect exists within the warranty period, the warranty will not expire until the defect
has been fixed.” (§ 1793.1(a)(2).) This means if the car is in the shop for repairs during the warranty
period, the dealer has to complete the repairs before returning the car to the owner, even if the
warranty period expired while the car was in the shop. (§ 1795.6, subd. (a)(1).)


**625  Third, “The warranty period will also be extended if the warranty repairs have not been
performed due to delays caused by circumstances beyond the control of the buyer, or if the warranty
repairs did not remedy the defect and the buyer notifies the manufacturer or seller of the failure
of the repairs within 60 days after they were completed.” (§ 1793.1(a)(2).) This means if *395
the car is in the shop for repairs during the warranty period but there are delays not caused by
the buyer, such as when the dealer is waiting for delivery of parts, the dealer has to complete the
repairs, even if the warranty period expired while the car was in the shop. And, if the repairs did not
fix the problem, and if the buyer reports the failure within 60 days after the repairs are completed,
the dealer must make further repairs under warranty, even if the warranty period has expired. (§
1795.6, subd. (b).)


Fourth, “If, after a reasonable number of attempts, the defect has not been fixed, the buyer may
return this product for a replacement or a refund subject, in either case, to deduction of a reasonable
charge for usage. This time extension does not affect the protections or remedies the buyer has
under other laws.” (§ 1793.1(a)(2).) This means that the manufacturer must buy back or replace
the car if repeated warranty repairs have not fixed the defect. (§ 1793.2.)
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b. Contentions and conclusions
[5] The statutory requisites for tolling the warranty, as just described, are embodied in CACI No.
3231 (quoted, as it was given by the trial court, ante at p. 622). But the trial court also instructed
the jury with plaintiff's special instruction, that “[i]f a defect exists within the warranty period,
the warranty will not expire until the defect has been fixed.” This is a sentence plucked from the
notice to buyers quoted just above that section 1793.1(a)(2) requires on every repair invoice.


When read in context with the rest of the required notice, the sentence notifies the buyer the
warranty period is extended while the product is in the shop for warranty repairs and until those
repairs are completed, even if the stated period of the warranty would otherwise expire during that
time. Taken out of context and standing entirely alone, the language suggests a far more expansive
meaning. The notice language required by section 1793.1(a)(2) describes the rights conferred by
other sections of the statute, including section 1795.6 on tolling or continuation of the warranty
period. Section 1793.1(a)(2) does not expand those rights or create new rights.


Well-established rules of statutory construction do not allow us to read a statutory provision
in isolation, and a jury instruction cannot stand when it is based on an erroneous construction
of statutory language. We cannot imagine the Legislature would, in a provision prescribing the
language for notice to consumers, extend warranties beyond the terms of a statutory provision (§
1795.6) that is specifically directed to that point. Nor does any other construction of the notice
provision comport with the law of express warranty. (See Daugherty, supra, 144 Cal.App.4th at p.
832, 51 Cal.Rptr.3d 118 [express warranty *396  did not “cover[ ] any defect that ‘exists’ during
the warranty period, no matter when or whether a malfunction occurs”].)


The only authorities discussing the section 1793.1(a)(2) sentence at issue are federal cases that
align with our analysis. (See, e.g., Yi v. BMW of North America, LLC (C.D.Cal. May 24, 2018,
No. 2:17-cv-06467-SVW) 2018 WL 3359016, pp. *8–*9, 2018 U.S.Dist.Lexis 171313, pp. *25–
*29 **626  [rejecting, under several canons of statutory construction, the plaintiff's claim that the
sentence in section 1793.1(a)(2) tolled the expiration of the express warranty]; see also Schick
v. BMW of North America, LLC (C.D.Cal. Sept. 27, 2018, No. 5:17-cv-02512-VAP-KKx) 2018
WL 6017023, p. *6, 2018 U.S.Dist.Lexis 223690, p. *15 [purpose of section 1793.1 “is to
ensure that manufacturers and retailers set forth their warranties in ‘simple and readily understood
language,’ [§ 1793.1(a)(1)], and it does not create the bounds of express warranties”]; Koeper v.
BMW of North America, LLC (C.D.Cal. Sept. 14, 2018, No. LACV 17-6154-VAP (JPRx)) 2018
WL 6016914, p. *2, 2018 U.S.Dist.Lexis 226156, p. *6 [noting that the plaintiff “has taken §
1793.1(a)(2) out of context,” and “to read this provision in the manner Plaintiff urges would render
moot the other provision of the statute pertaining to the tolling of express warranties” (citing Yi)].)


There is no support in the law for instructing the jury that if a defect exists within the warranty
period, the warranty continues in perpetuity until the defect has been diagnosed and fixed. It was
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error to give the special instruction, an incomplete and misleading statement that does not comport
with the law of express warranty or with the lemon law provision on tolling. The proper instruction
was CACI No. 3231.


Plaintiff makes several other arguments, all similarly misguided. One is that defendant treated the
warranty as extended by paying all the dealer's claims for warranty reimbursement for the repairs
performed outside the warranty period. Plaintiff cites no legal authority for the proposition, in
essence, that a manufacturer may be estopped from relying on the terms of an express warranty,
simply because its dealer mislabeled the repairs as under “warranty” and the manufacturer paid
the dealer's warranty claims. Nor did plaintiff request a jury instruction that the stated term of an
express warranty could be extended in this fashion.


[6] Another contention is that any error in the instructions was invited by defendant, who
“advocated for an instruction based on the vaguely worded CACI 3231.” Defendant requested,
and the court instructed the jury with CACI No. 3231, which correctly states the law. There was
no error in giving CACI No. 3231. The error was in giving plaintiff's special instruction, to which
defendant objected. There was no “invited error” by defendant.


*397  Still another unavailing argument is that the special instruction did not conflict with CACI
No. 3231. That is wrong, because the special instruction did not tell the jury that plaintiff must
prove an owner gave notice within 60 days that repairs performed during the warranty period did
not remedy the defect, as section 1795.6 plainly does.


Plaintiff insists that notice is only required to toll an express warranty “where the defect has
been ‘fixed’ and the completed ‘repair’ fails”—and not where the defendant “replaced the wrong
part” and thus “left a defect unrepaired.” Under plaintiff's theory, the warranty would never
expire unless a repair performed under warranty forever foreclosed the possibility of a recurring
malfunction, whether the malfunction was caused by a new problem or by a latent condition that
was not diagnosed when the in-warranty repair seemed to have fixed the problem. This ignores the
requirement that the owner give notice within 60 days that an in-warranty repair did not resolve
a malfunction.


Here, the September 2013 repair for the previous owner did resolve the malfunction that caused her
to seek warranty repairs, and accordingly no notice to the contrary **627  was given. Defendant's
repair of the limp-in mode problem in 2013 by replacing the throttle body resolved the problem for
two and a half years after the expiration of the stated term of the warranty. The defect in the wiring
connector was not diagnosed until years after the warranty expired. Daugherty tells us that a latent
defect does not extend the term of an express warranty. (Daugherty, supra, 144 Cal.App.4th at
p. 832, 51 Cal.Rptr.3d 118 [manufacturer who gave a three-year or 36,000-mile warranty did not
agree “ ‘to repair latent defects that lead to a malfunction after the term of the warranty’ ”].)
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[7] In the end, plaintiff's contentions consistently reduce themselves to the proposition that we
should interpret the statute in a way that protects the interests of consumers, in accordance with its
purpose. Of course, we know the Song-Beverly Act “ ‘is manifestly a remedial measure, intended
for the protection of the consumer; it should be given a construction calculated to bring its benefits
into action.’ ” (Murillo v. Fleetwood Enterprises, Inc. (1998) 17 Cal.4th 985, 990, 73 Cal.Rptr.2d
682, 953 P.2d 858.) But that does not mean we may disregard “ ‘ “the actual words of the statute,”
’ ” or fail to give them “ ‘ “a plain and commonsense meaning.” ’ ” (Ibid.) Here, that meaning is
clear: section 1795.6 governs tolling of the warranty period, section 1793.1(a)(2) does not expand
the circumstances under which the warranty period may be tolled, and CACI No. 3231 explains
the conditions prescribed by section 1795.6 that continue an express warranty during repairs.


The error in giving the special instruction was prejudicial. Plaintiff's counsel told the jury it was the
most important instruction the judge gave, and *398  the jury should find the warranty continued
from the first throttle body repair through the last throttle body connector repair. The special
instruction improperly allowed the jury to conclude the warranty did not expire until years after
its stated expiration, without considering the statutory conditions for extending the warranty that
are prescribed in section 1795.6. It is reasonably probable that, if the jury had been instructed only
with CACI No. 3231, it would have reached a different verdict.


2. Plaintiff's Cross-appeal
[8] Plaintiff asks the court, in the event of a reversal of the judgment, to reverse the trial court's
order granting a nonsuit on plaintiff's implied warranty claim. We conclude the trial court's order
was correct.


[9] “The rule is that a trial court may not grant a defendant's motion for nonsuit if plaintiff's
evidence would support a jury verdict in plaintiff's favor.” (Campbell v. General Motors Corp.
(1982) 32 Cal.3d 112, 117–118, 184 Cal.Rptr. 891, 649 P.2d 224.) In this case, plaintiff's implied
warranty claim fails as a matter of law, because in the sale of used consumer goods, liability for
breach of implied warranty lies with distributors and retailers, not the manufacturer, where there
is no evidence the manufacturer played any role in the sale of the used car to plaintiff.


We begin with a few definitions.


A manufacturer is an entity “that manufactures, assembles, or produces consumer goods.” (§ 1791,
subd. (j).)


A distributor is an entity “that stands between the manufacturer and the retail seller in purchases,
consignments, or contracts for sale of consumer goods.” (§ 1791, subd. (e).)
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A seller or retailer is an entity “that engages in the business of selling or leasing consumer goods
to retail buyers.” (§ 1791, subd. (l).)


**628  Section 1791, subdivision (a) defines “consumer goods” as “any new product” that meets
specified conditions.


Section 1791.1 defines implied warranties (§ 1791.1, subds. (a) & (b)), and states implied
warranties for new consumer goods (id., subd. (c)) are coextensive with an express warranty, but
in no event last less than 60 days or more than one year following the sale of the new product.
(We deny defendant's request for judicial notice of a letter among the legislative history of section
1791.1 as it is irrelevant to our analysis.)


*399  Section 1795.5 governs the obligations “of a distributor or retail seller of used consumer
goods” in a sale in which an express warranty is given. These obligations, with stated exceptions,
are “the same as that imposed on manufacturers” under the Song-Beverly Act. (§ 1795.5.) One
of the exceptions, for example, is the implied warranty for a used product is coextensive with an
express warranty but lasts not less than 30 days and not more than three months after the sale of
the used product. (Id., subd. (c).)


[10] It is evident from these provisions that only distributors or sellers of used goods—not
manufacturers of new goods—have implied warranty obligations in the sale of used goods. (See
§ 1795.5.) As one court has put it, the Song-Beverly Act provides similar remedies (to those
available when a manufacturer sells new consumer goods) “in the context of the sale of used
goods, except that the manufacturer is generally off the hook.” (Kiluk v. Mercedes-Benz USA, LLC
(2019) 43 Cal.App.5th 334, 339, 256 Cal.Rptr.3d 484 (Kiluk), citing § 1795.5; see id. at p. 337,
256 Cal.Rptr.3d 484 [Song-Beverly Act “generally binds only distributors and retail sellers in the
sale of used goods”].)


[11] Of course, as Kiluk explains, “the assumption baked into section 1795.5 is that the
manufacturer and the distributor/retailer are distinct entities. Where the manufacturer sells directly
to the public, however, it takes on the role of a retailer.” (Kiluk, supra, 43 Cal.App.5th at p. 340, 256
Cal.Rptr.3d 484.) Kiluk involved a defendant manufacturer that “issu[ed] an express warranty on
the sale of a used vehicle” that “would last for one year from the end of the new car warranty.” (Id.
at p. 337, 256 Cal.Rptr.3d 484.) In Kiluk, the manufacturer “partnered with a dealership to sell
used vehicles directly to the public by offering an express warranty as part of the sales package,”
and by doing so, “stepped into the role of a retailer and was subject to the obligations of a retailer
under section 1795.5.” (Id. at p. 340, 256 Cal.Rptr.3d 484.)


This is not such a case. Here, plaintiff presented no evidence that defendant was “a distributor or
retail seller of used consumer goods” (§ 1795.5), or in any way acted as such.
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Plaintiff insists there is evidence that defendant was both the manufacturer and the distributor of
the car. She points to two exhibits in the record. One shows when the new car was sold to the
first owner on December 31, 2010, there were 56 miles on the odometer. The other shows that
when the dealer performed “new vehicle prep” on November 16, 2010, the car had zero miles
on the odometer, and the claim was paid. Plaintiff contends this is evidence defendant “was the
‘distributor’ of the Vehicle.” We do not see how evidence that defendant paid the dealer for “new
vehicle prep” with zero miles on the odometer, and the car had 56 miles when the first owner
bought it new in 2010, could possibly show that defendant was “a distributor ... of used consumer
goods” under section 1795.5. It is common for a **629  new car to be test-driven by potential
buyers who, for whatever reason, do not buy the car.


*400  Plaintiff then tells us, alternatively, that liability with respect to used goods is the same for
manufacturers, distributors and retail sellers. No authority is cited, and Kiluk tells us otherwise.
(Kiluk, supra, 43 Cal.App.5th at p. 339, 256 Cal.Rptr.3d 484 [“the manufacturer is generally off
the hook”].)


3. Attorney Fees
Because the judgment for plaintiff must be reversed, so too must the order awarding attorney fees
to plaintiff.


DISPOSITION


The judgment and postjudgment order are reversed, the nonsuit order is affirmed, and the cause is
remanded for further proceedings. Defendant shall recover costs of appeal.


WE CONCUR:


BIGELOW, P.J.


STRATTON, J.


All Citations


61 Cal.App.5th 385, 275 Cal.Rptr.3d 618, 21 Cal. Daily Op. Serv. 1937, 2021 Daily Journal D.A.R.
1945
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Opinion


CHANEY, J.


* Judge of the San Luis Obispo County Superior Court, assigned by the Chief Justice pursuant
to article VI, section 6 of the California Constitution.


*1  Respondent Narine Petrosian purchased a used vehicle from Keyes European, a car dealership,
which was manufactured by Mercedes-Benz USA (collectively Mercedes). She later demanded
pursuant to the Song-Beverly Consumer Warranty Act that Mercedes-Benz repurchase the car,
claiming it had a chronic engine clatter that Keyes was unable to fix. Mercedes-Benz declined
to repurchase the car and Petrosian filed this lawsuit, alleging Mercedes willfully violated its
obligations under the act. The jury found in favor of Petrosian. Mercedes contends insufficient
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evidence supported the verdict in several respects, and the trial court made numerous prejudicial
errors. We affirm.


BACKGROUND


As this matter is before us on appeal from a judgment in favor of Petrosian after a jury trial, we
view the evidence in favor of the judgment. (Roby v. McKesson Corp. (2009) 47 Cal.4th 686, 694.)


A. Vehicle Function
On August 5, 2015, Petrosian purchased a certified pre-owned 2013 Mercedes-Benz S-550 with
17,706 miles on it from Keyes European dealership for $76,116.88. The vehicle came with an
original factory warranty through February 2017, and also a second warranty of one year beginning
at the expiration of the original factory warranty. The terms of these warranties were not made part
of the record at trial, and so far as we can tell do not appear in the record on appeal.


Most interaction with the dealer was by Petrosian's father, Jack Petrosian, who was the car's
primary operator, referring to it at trial as “my car.” (We will refer to Narine as “Petrosian” and her
father as “Jack Petrosian.”) During the test drive prior to purchase, Jack Petrosian inquired why
the car made a rattling noise on cold startup. The salesman informed him the noise was normal
for that vehicle.


The day after the purchase, and again a week after that, August 7 and 13, 2015, Jack Petrosian
presented the vehicle with complaints that a rattling noise came from the engine at cold startup,
lasting approximately half a minute. Keyes was unable to verify the noise because the car had
warmed up on the trips to the dealership, and generated no repair order document for these visits.


More than a year after the purchase, Jack Petrosian presented the vehicle to Keyes five more times.


On October 6 and 10, 2016, he again complained of the engine rattling noise. Keyes replaced the
battery on October 6 and the timing chain tensioner and check valve (another chain tensioning
part) on October 10, 2016.


On October 22, 2016, Keyes replaced a leaking washer fluid holder.


On July 7, 2017, Jack Petrosian again complained about the rattling noise, and Keyes again
replaced the timing chain tensioner. Jack also complained about a suspension noise, which the
dealer was unable to duplicate and did not remediate. Finally, he complained about a stuck sun
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shade, which he decided not to have repaired because Keyes represented it was not covered by the
warranty. That problem eventually resolved itself.


On August 24, 2017, Jack Petrosian again complained about the engine rattling noise, which Keyes
addressed by replacing the timing chain tensioner (for the third time) and camshaft adjuster. Jack
also complained about an engine vibration, which Keyes addressed by replacing the engine and
transmission mounts.


*2  The rattling noise was never fixed, and existed when the parties’ experts inspected the vehicle
in December 2018.


In late 2017, Petrosian submitted a claim to Mercedes for repurchase of the vehicle, which was
denied.


B. Litigation
On December 4, 2017, Petrosian sued Mercedes-Benz and Keyes, asserting causes of action for
breach of express warranty and breach of the implied warranty of merchantability. She alleged
the vehicle was expressly warranted to be free from defects in material and workmanship, but
had significant mechanical and electrical problems, and Mercedes-Benz willfully breached the
warranty by refusing in bad faith to repurchase the car. Petrosian sought replacement of the car
or restitution plus civil penalties under the Song-Beverly Consumer Warranty Act (also known as
the California Lemon Law), Civil Code section 1790 et seq.


During discovery, Mercedes propounded form interrogatories asking for identification of any
persons with knowledge of the incident. Petrosian first answered “N/A,” but upon further request
amended her answer to disclose herself and her mother—but not Jack Petrosian—as having
knowledge of the car's defects.


At trial, documents revealed that the prior owner had made several calls for roadside assistance, had
needed four battery jump starts, on July 1 and December 20, 2013, June 9, 2014, and June 4, 2015,
and had replaced the battery at 4,000 miles. The vehicle had also produced “low-voltage” fault
codes in dozens of control modules, indicating electrical components were receiving insufficient
voltage. The car also experienced low-voltage fault codes over several modules when Petrosian
owned it, and Petrosian had had to replace the battery again.


Jack Petrosian testified he regularly drove the vehicle, referring to it several times as “my car.” He
took it to Keyes the day after Petrosian bought it, and a week after that, both times complaining
about the rattle, but Keyes told him the noise was normal and would go away. Petrosian then left
without demanding that it be repaired. Mercedes contended these visits never occurred.
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Narine Petrosian testified she never drove the car more than five or 10 miles, but Jack Petrosian
was the usual driver, “so he experienced all the problems more than [she] would.” She testified
that she did not feel safe driving the car, and that it sat in the driveway for “days and months and
weeks.” She would take it out “once in a while” “[j]ust to see if it's still the same problem.”


A video recording of the engine was played for the jury. Clark Bauman, Mercedes's expert, testified
that the rattling noise it made on cold startup was normal, but Thomas Lepper, Petrosian's expert,
testified it was “quite clearly” abnormal.


Lepper, who had worked on cars extensively for 50 years, including professional race cars, testified
that the Mercedes-Benz S-550 was a world-class luxury car, “typically one of the best vehicles
in the world,” and with one exception was the “biggest, most comfortable, most featured, most
prideful car they make,” with a listing price starting at $90,000.


The rattling noise was a known problem at Mercedes-Benz, which had issued a “technical service
bulletin” (TSB) titled “Rattling Noise After Engine Starts for Several Seconds.” The TSB informed
all Mercedes-Benz distributors that the problem could be resolved by replacing the timing chain
tensioners and installing a check valve. Lepper testified that TSBs for a vehicle will appear on a
dealer's service technician's computer when the vehicle's VIN number is entered.


*3  Lepper identified elements of the engine noise heard by the jury: “You heard the starter go and
the engine start to turn, and you heard that hammering sound when the engine first started cold,
as the oil pumped up, established pressure in the chain tensioners, and pulled everything taut. [¶]
And you heard probably the first just four or five seconds of that hammer that is the objectionable
noise that's telling us there's a problem in that engine. It's not maintaining that proper pressure to
hold that timing chain and everything in the proper alignment.”


Lepper testified that the noise was caused by insufficient oil pressure to the timing chain tensioners.
The Mercedes-Benz S-550 has a V-8 engine with four camshafts, which rotate when the engine
runs, “timing” the intake and exhaust valves by pushing on and releasing them in sync with the
pistons. A camshaft is turned by a chain, called the timing chain. The timing chain must remain
taut, as a loose chain could jump teeth on the sprocket, possibly causing catastrophic engine failure,
with pistons colliding with valves, piston rods exploding through the engine casing, and engine oil
spraying the engine compartment, with an outside chance of oil landing on a hot catalytic converter
and causing a fire. A loose timing chain may rattle against the metal housing enclosing the system,
and can lead to reduced fuel efficiency, increased engine wear, and damage to other components.


A timing chain is kept taut by a hydraulic timing chain tensioner, which requires oil pressure to
function. Oil pressure is lowest at cold startup but quickly increases as the engine operates. A
check valve operates to help maintain oil pressure.
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At higher speeds the camshaft must activate valves slightly earlier than at lower speeds for better
power production. The camshaft adjuster accomplishes this by “advancing” the camshaft's rotation
slightly. It too requires oil pressure to function.


Lepper testified there was no reason to replace the timing chain tensioners three times—on October
10, 2016 and July 7 and August 24, 2017—without giving some explanation why prior repairs
did not work, for example because the repair parts were defective or the first mechanic made a
mistake. That none of the repairs fixed the problem, which persisted even after Keyes replaced
the camshaft adjuster in August 2017, indicated the problem resided somewhere else, although
Lepper could not diagnose exactly where.


Lepper testified that examination of past as well as present electrical faults was necessary to
understand the vehicle's condition as a whole. Four “quick tests” (basically snapshots of the
vehicle's error code system) from 2013 to 2018 showed that the vehicle produced dozens of
reappearing undervoltage error codes “all over th[e] car.” The car required a new battery at 4,000
miles and another one on October 6, 2016, and the prior owner had called Mercedes's roadside
assistance number four times to request jump starts.


Lepper testified that an S-Class Mercedes requiring four jump starts in its first two years was
unacceptable “in any way,” and its history of electrical fault codes both before and after two
batteries were replaced indicated that the car's continuing low-voltage codes could not be attributed
to the battery. He testified, “This [many] problems, this many presentations, this many service
issues, tells me there's a real problem in that wiring harness in that car, and that's just unacceptable.
[¶] Again, this is an S-Class Mercedes. Four, maybe five jump-starts that we've documented,
numerous batteries, short tests that show failures all over the place, that's not right and not normal.”
Lepper testified that the car exhibited “problem after problem. The same problems exhibiting.
There's no question here this was bad from day one.”


*4  Lepper opined that it was unreasonable for Mercedes's technicians not to proactively test the
vehicle for faults when it was in their possession, to repeat repairs that did not work, and to fail to
look for deeper causes. He testified that the technicians knew about the car's electrical problems:
“They knew it. Once they put the VIN number in their computer system, the last service history
comes up, and it will show you the last few times it's been in, and the technician or the service writer
can check and see, ‘Why does this car keep coming in?’ [¶] ‘Oh, my. Here's another battery.’ [¶] All
this is known stuff. This is not a secret or something they didn't know because it was somewhere
else.” He testified, “I'm not going to accept anybody saying ‘We didn't know,’ because it's been
brought in to Keyes over and over and over through most of this vehicle's life.” He testified, “Why
didn't the tech say, ‘I got some problems here, boss. Give me some time to work on this’? [¶]
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Someone should have said here, ‘Here's a repeated problem. Here's a current problem. Let me fix
this.’ It's kind of how they earn their living, right? The dealership.”


Lepper testified that it was unreasonable for the number of repairs performed not to have fixed
the car's issues, and the unresolved issues impaired its value. He concluded that the “continuing
electrical problems” and, independently, the “continuing engine problems have substantially
impaired the safety of the vehicle” and “affected the use of the vehicle, partly because it's been in
the shop so many days and partially because the Petrosians have restricted their use of it because
they're not comfortable with the way that car has performed and failed on them.”


Mario Haro, Mercedes's customer care manager, testified that he received Petrosian's request for
repurchase of the vehicle along with the repair records, but declined to consider records generated
by the prior owner. Haro denied Petrosian's claim on the ground that the car did not have a defect
that substantially impaired its use, value or safety, which was not repaired after a reasonable
number of attempts.


The jury found defendants liable, and awarded Petrosian $73,015.12 (equal to the purchase price
less a mileage offset) plus a $76,116.88 civil penalty for willful breach of the express warranty,
and $76,116.88 for breach of implied warranty.


Mercedes moved to vacate the judgment and moved for a new trial and for judgment
notwithstanding the verdict (JNOV). The court granted the motion to vacate in part, finding the
breach of express and implied warranty awards to be duplicative. It therefore vacated the award
for breach of implied warranty but otherwise denied defendants’ motions, entering judgment for
Petrosian in the amount of $149,132.


DISCUSSION


A. Breach of Express Warranty
Mercedes contends the judgment must be reversed with directions to enter judgment in its favor
because no evidence demonstrated that the car suffered a defect that substantially impaired its use.
We disagree.


1. Legal Principles
The Song-Beverly Consumer Warranty Act obligates a manufacturer or its representative to service
or repair a new car to conform with applicable express warranties within a reasonable number of
attempts. (Civ. Code, § 1793.2, subd. (d)(2).) 1  If the manufacturer fails to do so, it must either
replace the car or make restitution to the buyer. (Ibid.) A used vehicle sold during the period of a
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transferrable new vehicle warranty is a new vehicle for purposes of the Song-Beverly Act. (Jensen
v. BMW of North America, Inc. (1995) 35 Cal.App.4th 112, 123.)


1 Undesignated statutory references will be to the Civil Code.


A nonconformity requiring a vehicle's refund or replacement must “ ‘substantially impair the use,
value, or safety’ ” of the vehicle. (Johnson v. Ford Motor Co. (2005) 35 Cal.4th 1191, 1211;
see also Lundy v. Ford Motor Co. (2001) 87 Cal.App.4th 472, 478.) “Whether the impairment is
substantial is determined by an objective test, based on what a reasonable person would understand
to be a defect. [Citations.] This test is applied, however, within the specific circumstances of the
buyer.” (Lundy, at p. 478.)


*5  “Where findings of fact are challenged on a civil appeal, we are bound by the ‘elementary,
but often overlooked principle of law, that ... the power of an appellate court begins and ends with
a determination as to whether there is any substantial evidence, contradicted or uncontradicted,’
to support the findings below.” [Citation.] We must therefore view the evidence in the light most
favorable to the prevailing party, giving it the benefit of every reasonable inference and resolving
all conflicts in its favor ....” (Jessup Farms v. Baldwin (1983) 33 Cal.3d 639, 660.) A judgment
supported by substantial evidence will be upheld even if contrary evidence exists that might have
caused the jury to render a different verdict. (In re Dakota H. (2005) 132 Cal.App.4th 212, 228.)
Substantial evidence is evidence of ponderable legal significance, reasonable, credible and of
solid value. (Kuhn v. Department of General Services (1994) 22 Cal.App.4th 1627, 1633.) The
“judgment ... is presumed to be correct on appeal, and all intendments and presumptions are
indulged in favor of its correctness.” (In re Marriage of Arceneaux (1990) 51 Cal.3d 1130, 1133.)


2. Application
Here, Lepper testified that Petrosian's vehicle suffered persistent and substantial mechanical and
electrical defects that damaged the battery, produced dozens of undervoltage faults, caused a
“hammering sound” when the engine was started cold, and threatened to reduce performance,
damage other components, and possibly cause a catastrophic engine failure. Petrosian testified she
and her father would leave the car in the driveway unused, driving it only occasionally to see if
the rattling noise had gone away. From this evidence the jury could reasonably conclude the car
suffered a defect that substantially impaired the use, value, and safety of the vehicle.


Mercedes argues that substantial impairment must exist from the buyer's perspective, not from that
of someone else, and evidence that Jack Petrosian primarily drove the car and took it in for repairs
failed to show the car was defective from Narine's perspective. The argument is without merit. A
loud hammering noise in a world-class luxury car is defective from anyone's perspective.
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Mercedes argues without citation to authority that Petrosian was required to establish the precise
terms of the warranty in order to show that the car failed to conform to the warranty, and her failure
to do so necessitates that the judgment for breach of express warranty be reversed. The argument
is without merit. To establish a warranty claim a plaintiff need only prove the substance of the
warranty's relevant terms. (See McKell v. Washington Mutual Inc. (2006) 142 Cal.App.4th 1457,
1489.) Here, it was undisputed at trial that the car was covered by an express warranty that covered
defects in parts and workmanship. Lepper testified that the car's timing chain tensioning system
and core electrical systems were defective. This sufficed. Mercedes adduces no evidence, and does
not claim, that the timing chain and electrical systems were not covered by the warranty.


Mercedes argues the car's defects cannot be deemed under an objective standard to have
substantially impaired the car's use, value, or safety because the start-up noise was normal
and lasted only a few seconds, and the Petrosians never noticed the low-voltage errors, which
manifested only in a bad battery that was promptly replaced as a normal maintenance item. This
argument flatly ignores Petrosian's evidence supporting the judgment. Lepper testified that the
noise was not normal, but indicated a deeper mechanical problem, and the low-voltage errors
and dead battery were symptomatic of an overarching electrical problem infecting dozens of the
car's components. We have no power on appeal to recharacterize the evidence in opposition to
the judgment.


Mercedes argues without citation to authority that to establish the amount of restitution owed under
section 1793.2, subdivision (d)(2)(B), Petrosian had to establish the current pay-off amount owed
to the lender, Mercedes-Benz Financial Service. Petrosian's adducing no evidence of this amount,
Mercedes argues, necessitates that the restitution award be vacated. The argument is without merit.


*6  “In the case of restitution, the manufacturer shall make restitution in an amount equal to
the actual price paid or payable by the buyer ....” (§ 1793.2, subd. (d)(2)(B).) The jury awarded
Petrosian the purchase price less an offset for usage of the vehicle. Evidence of the purchase price,
which was undisputed, established the amount of restitution owed. No evidence suggested that
the amount “payable” would be less than the purchase price. For example, Mercedes adduced no
evidence that Mercedes-Benz Financial Service offered to discount or forgive part of Petrosian's
car loan.


Citing only its own evidence and entirely disregarding Petrosian's, Mercedes argues insufficient
evidence supported the civil penalty because no evidence established that it breached the express
warranty willfully as opposed to denying her claim reasonably and in good faith. We disagree.


A buyer of consumer goods who is damaged by a manufacturer's failure to comply with its
obligations under the Song-Beverly Act may recover a civil penalty of up to two times the amount
of actual damages “[i]f the buyer establishes that the failure to comply was willful.” (§ 1794, subd.
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(c).) A manufacturer's “failure to refund or replace [is] not willful if it reasonably and in good
faith believed the facts did not call for refund or replacement.” (Kwan v. Mercedes-Benz of North
America, Inc. (1994) 23 Cal.App.4th 174, 186.)


Here, Lepper testified at length that Mercedes knew the vehicle was defective but took no steps to
repair the electrical system or seek the cause of the rattling noise. Haro testified that he reviewed the
repair history insofar as Petrosian owned the car, but declined to review any record predating the
dealer's “certifying” inspection prior to its reselling the vehicle, thereby precluding any opportunity
to observe most of the vehicle's history of electrical defects. This evidence was substantial, and
supported the jury's conclusion that Mercedes did not reasonably and in good faith believe that the
facts called for no refund or replacement.


B. Breach of Implied Warranty
Mercedes argues insufficient evidence supported Petrosian's claim for breach of implied warranty.
We disagree.


“[E]very sale of consumer goods that are sold at retail in this state shall be accompanied by the
manufacturer's and the retail seller's implied warranty that the goods are merchantable. (§ 1792.)
The warranty arises by operation of law.” (Mega RV Corp. v. HWH Corp. (2014) 225 Cal.App.4th
1318, 1330; see also American Suzuki Motor Corp. v. Superior Court (1995) 37 Cal.App.4th 1291,
1295 (American Suzuki).) Merchantability means that the goods are “fit for the ordinary purposes
for which such goods are used.” (§ 1791.1, subd. (a)(2).) Such fitness is shown if the product “is
‘in safe condition and substantially free of defects.’ ” (Isip v. Mercedes-Benz USA, LLC (2007)
155 Cal.App.4th 19, 27.)


A buyer may bring a civil action for damages incurred due to breach of this implied warranty. (§
1794, subd. (a); Brand v. Hyundai Motor America (2014) 226 Cal.App.4th 1538, 1545 (Brand).)


Here, the same evidence establishing that Petrosian's car suffered defects that substantially
impaired its use, value, and safety established that it was not in a safe condition and substantially
free of defects, and therefore was not “fit for the ordinary purposes for which such goods are
used.” (§ 1791.1, subd. (a)(2).) The ordinary purpose for which a high-end luxury car is used is to
drive safely in luxury. The jury could reasonably have concluded that one cannot safely drive in
luxury a car which exhibits a “hammering” rattle on startup, which suffers an unremediated timing
chain problem that could lead to catastrophic engine failure, or which suffers electrical problems
that could lead to damaged batteries, power accessories failing, or an unusually high number of
calls for roadside assistance.


*7  Quoting Brand, supra, 226 Cal.App.4th 1538, Lee v. Toyota Motor Sales, U.S.A., Inc.
(C.D.Cal. 2014) 992 F.Supp.2d 962 (Lee), and American Suzuki, Mercedes argues that a



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994063897&pubNum=0004041&originatingDoc=I841db270aa2611ebb2ee8b296d2219b6&refType=RP&fi=co_pp_sp_4041_186&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_186

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994063897&pubNum=0004041&originatingDoc=I841db270aa2611ebb2ee8b296d2219b6&refType=RP&fi=co_pp_sp_4041_186&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_186

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033289862&pubNum=0004041&originatingDoc=I841db270aa2611ebb2ee8b296d2219b6&refType=RP&fi=co_pp_sp_4041_1330&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1330

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033289862&pubNum=0004041&originatingDoc=I841db270aa2611ebb2ee8b296d2219b6&refType=RP&fi=co_pp_sp_4041_1330&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1330

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995173488&pubNum=0004041&originatingDoc=I841db270aa2611ebb2ee8b296d2219b6&refType=RP&fi=co_pp_sp_4041_1295&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1295

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995173488&pubNum=0004041&originatingDoc=I841db270aa2611ebb2ee8b296d2219b6&refType=RP&fi=co_pp_sp_4041_1295&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1295

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013161492&pubNum=0004041&originatingDoc=I841db270aa2611ebb2ee8b296d2219b6&refType=RP&fi=co_pp_sp_4041_27&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_27

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013161492&pubNum=0004041&originatingDoc=I841db270aa2611ebb2ee8b296d2219b6&refType=RP&fi=co_pp_sp_4041_27&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_27

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033605707&pubNum=0004041&originatingDoc=I841db270aa2611ebb2ee8b296d2219b6&refType=RP&fi=co_pp_sp_4041_1545&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1545

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033605707&pubNum=0004041&originatingDoc=I841db270aa2611ebb2ee8b296d2219b6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032569744&pubNum=0004637&originatingDoc=I841db270aa2611ebb2ee8b296d2219b6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032569744&pubNum=0004637&originatingDoc=I841db270aa2611ebb2ee8b296d2219b6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Petrosian v. Mercedes-Benz USA, LLC, Not Reported in Cal.Rptr. (2021)
2021 WL 1712641


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 10


merchantable vehicle need only “ ‘ “provide safe, reliable transportation” ’ ” (Brand, at p. 1547),
and the implied warranty of merchantability is breached only if the vehicle fails to provide “a
minimum level of quality,” i.e., suffers a defect that renders it “[un]fit for driving” (Lee, at p. 980;
American Suzuki, supra, 37 Cal.App.4th at p. 1295). We disagree.


First, Mercedes neglects to honor Brand’s italicization of the word “safe,” holding that a
merchantable vehicle must “ ‘ “provide safe, reliable transportation.” ’ ” (Brand, supra, 226
Cal.App.4th at p. 1547.) Brand held that a sunroof that opens and closes by itself could alone
render a car unmerchantable, because “a reasonable jury could conclude that a vehicle sunroof
that opens and closes on its own creates a substantial safety hazard,” in that it could infer “a driver
suddenly distracted, buffeted, or even incapacitated by unexpected incoming rain, sleet, snow,
dust, or blinding sun, or endangered by objects shooting through or out of the cabin.” (Ibid.) Here,
Lepper testified that the timing chain defect could cause catastrophic engine failure while the car
was being driven, which could lead to sudden loss of power, with an outside chance of a fire
caused by engine oil landing on a hot catalytic converter. Based on this testimony, the jury could
reasonably infer a driver suddenly distracted at speed by an engine explosion and fire.


The Lee court found that the plaintiffs could not allege the supposed defect actually resulted in
any failure or that “they stopped using their vehicles.” (Lee, supra, 992 F.Supp.2d at p. 980.) Here,
in contrast, Lepper testified that the defect actually caused the timing chain to rattle against its
housing and could lead to serious consequences, and Petrosian testified she had stopped driving
the car.


In American Suzuki the plaintiffs sought class treatment of claims that vehicles breached the
implied warranty of merchantability simply by being prone to rolling over, even though only a
small minority of the plaintiffs’ vehicles had rolled over. (American Suzuki, supra, 37 Cal.App.4th
at p. 1298.) The court held that in the context of vehicles having suffered no damage, a breach of
implied warranty was too speculative to warrant class certification because “the vast majority” of
the Suzuki vehicles “ ‘did what they were supposed to do for as long as they were supposed to do
it.’ ” (Ibid.) The instant case, unlike American Suzuki, is before us after trial upon a set of facts
supporting a finding of two serious vehicle defects, and does not turn on whether the damage is
too speculative to support class treatment.


Therefore neither Brand nor Lee nor American Suzuki stands for the proposition that all a
merchantable luxury vehicle need do is get the driver from point A to point B. (See Isip v.
Mercedes-Benz USA, LLC, supra, 155 Cal.App.4th at p. 27 [“We reject the notion that merely
because a vehicle provides transportation from point A to point B, it necessarily does not violate
the implied warranty of merchantability. A vehicle that smells, lurches, clanks, and emits smoke
over an extended period of time is not fit for its intended purpose”].)
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*8  Mercedes argues Petrosian adduced no evidence of a defect that affected the vehicle's
“reliability, safety, or drivability.” But one would have to ignore the bulk of Petrosian's evidence
to so conclude.


Mercedes rebuts Lepper's testimony point by point with that of Bauman, its own expert, styling
Lepper's evidence as speculative. We disagree and are neither free nor inclined to reweigh the
evidence.


Mercedes argues Petrosian failed to establish a breach of the implied warranty during the warranty
period because she failed to take the vehicle in for repairs until more than a year after the purchase.
We disagree.


The “duration of the implied warranty of merchantability ... shall be coextensive in duration with
an express warranty which accompanies the consumer goods, provided the duration of the express
warranty is reasonable; but in no event shall such implied warranty have a duration of less than 60
days nor more than one year following the sale of new consumer goods to a retail buyer. Where
no duration for an express warranty is stated with respect to consumer goods, or parts thereof,
the duration of the implied warranty shall be the maximum period prescribed above.” (§ 1791.1,
subd. (c).)


“The implied warranty of merchantability may be breached by a latent defect undiscoverable at the
time of sale. [Citations.] Indeed, ‘[u]ndisclosed latent defects ... are the very evil that the implied
warranty of merchantability was designed to remedy.’ [Citation.] In the case of a latent defect,
a product is rendered unmerchantable, and the warranty of merchantability is breached, by the
existence of the unseen defect, not by its subsequent discovery.” (Mexia v. Rinker Boat Co., Inc.
(2009) 174 Cal.App.4th 1297, 1304-1305 (Mexia).)


The statute of limitations for an action for breach of warranty under the Song-Beverly Act is four
years after the cause of action has accrued. (Mexia, supra, 174 Cal.App.4th at pp. 1305-1306.)
“A cause of action accrues when the breach occurs, regardless of the aggrieved party's lack of
knowledge of the breach. A breach of warranty occurs when tender of delivery is made ....” (Id.
at p. 1306.)


Here, Petrosian testified that the timing chain defect existed when she purchased the car, and
Lepper testified that both the electrical and timing chain defects existed at that time. That Petrosian
did not know about the electrical defect or seek repair of the timing chain defect does not mean
they were nonexistent. The Song-Beverly Act “does not create a deadline for discovering latent
defects or for giving notice to the seller.” (Mexia, supra, 174 Cal.App.4th at p. 1301.)
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Mercedes argues Petrosian produced no “competent evidence that any defect rendering the vehicle
unmerchantable existed during the durational period.” But again, one would have to ignore most
of her evidence to draw such a conclusion.


C. Admission of the Testimony of Jack Petrosian
Narine and Jack Petrosian both testified that Jack was the primary driver of the vehicle and
experienced most of its defects, yet when asked in an interrogatory to identify anyone with
knowledge of the “incident,” i.e., the facts giving rise to the complaint, Petrosian named only
herself and her mother. Mercedes moved in limine to exclude any undisclosed witnesses from
presenting evidence at trial. Petrosian, apparently recognizing that the generic motion would
pertain to Jack Petrosian's testimony, opposed the motion on the ground that Petrosian's identity
was “readily known” to Mercedes, as his name and phone number were listed on numerous repair
records. He was therefore “not a secret witness,” Petrosian argued, Mercedes had simply made a
deliberate litigation choice not to depose him. Petrosian argued that exclusion of Jack's testimony
would “irreparably prejudice” Petrosian's claim.


*9  The trial court at first deferred ruling on the motion, stating no party was to “mention or refer
to the contested item of evidence ... without first being granted permission by the court.”


Mercedes renewed its objection to admission of testimony by Jack Petrosian, both on the day
before trial and during an interruption in his testimony. Petrosian opposed the objection, again
arguing that Jack Petrosian was known to Mercedes because he presented the car five times for
repair and was “identified on every single repair record.” The trial court denied the motion to
exclude him, giving no explanation.


Mercedes argues the court improperly admitted Jack Petrosian's testimony, which rendered the
trial fundamentally unfair. Although we certainly do not condone Narine Petrosian's failure to
disclose Jack's identity as a person with knowledge, we need not determine whether admission of
his testimony was error because even if the court had excluded his evidence, there is no reasonable
probability the verdict would have been different.


“A verdict or finding shall not be set aside, nor shall the judgment or decision based thereon be
reversed, by reason of the erroneous admission of evidence unless ... the error or errors complained
of resulted in a miscarriage of justice.” (Evid. Code, § 353.) An evidentiary error results in a
miscarriage of justice when the reviewing court, “ ‘after an examination of the entire cause,
including the evidence,’ is of the ‘opinion’ that it is reasonably probable that a result more favorable
to the appealing party would have been reached in the absence of the error.” (People v. Watson
(1956) 46 Cal.2d 818, 836.)
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Here, Jack Petrosian's main contribution was that he complained about the engine rattle the day
after purchase, and a week after that, which supported Narine's claim that she presented the
vehicle for repair within the 90-day implied warranty term. But as discussed above, to do so was
unnecessary because the testimony of both Narine Petrosian and Lepper established that both
the electrical and timing chain defects existed when Petrosian purchased the car, and defendant's
own records demonstrated the car's electrical faults. Jack Petrosian's testimony was therefore
cumulative, and no reasonable probability exists that its exclusion would have changed the verdict.


D. Trial Conduct
Mercedes contends the trial was infected by numerous errors that manifestly prevented a fair trial
and amounted to a miscarriage of justice. It argues the trial court unfairly and arbitrarily limited the
defense case-in-chief and closing arguments; scheduled the start of the trial on a date when defense
counsel had multiple conflicts; permitted Narine Petrosian to introduce evidence of prior owner
records for the vehicle; instructed the jury that it need not return to complete the trial; prepared
an erroneous special verdict form over a defense objection; improperly denied an instruction as
to lack of maintenance; and provided the jury with erroneous instructions, including a series of
“special instructions” prepared by Petrosian as to which Mercedes was not permitted to object.


1. Time Limitations
Mercedes argues that the trial “covered eight days,” of which Mercedes was allotted only two
and one half hours for its case-in-chief. It argues this unfair and arbitrary time limitation was
insufficient, and compromised its fundamental right to present its case fully.


*10  Administration of trials is within the sound discretion of the trial court (In re Ryan N.
(2001) 92 Cal.App.4th 1359, 1385), and a judgment will be set aside only when errors result in
a miscarriage of justice (Cal. Const., art. VI, § 13). “ ‘ “[A] ‘miscarriage of justice’ should be
declared when the court, ‘after an examination of the entire cause, including the evidence,’ is of the
‘opinion’ that it is reasonably probable that a result more favorable to the appealing party would
have been reached in the absence of the error.” ’ ” (Linton v. Desoto Cab Company, Inc. (2017)
15 Cal.App.5th 1208, 1224.)


Here, Mercedes presents insufficient information for us to review its contention that the time
allotted was insufficient. At the final status conference the parties agreed to take each witness only
once and treat him or her as a cross-witness for each side. Mercedes indicated it intended to call
“at least” five witnesses, namely Petrosian, Lepper, Bauman, Haro, and Andrew Campa, Keyes's
service manager. Mercedes called these witnesses, and only one other witness—Jack Petrosian—
was called by either side.
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Mercedes offers no citations to the record to show what time was given, why more was needed,
what other witnesses it wished to call, or what objections it raised to any time limit. And other than
arguing that the time allotted was “plainly” insufficient, Mercedes makes no attempt to explain
what more evidence it could have produced to change the verdict. We therefore have no basis upon
which to conclude that eight trial days were insufficient to examine six witnesses.


Nor do we apprehend, nor does Mercedes explain, why 12 and a half minutes per side was
insufficient for closing argument. Trial courts “have broad discretion to control the duration and
scope of closing arguments.” [Citation.] [¶] We review a trial court's decision to limit defense
counsel closing argument for abuse of discretion.” (People v. Simon (2016) 1 Cal.5th 98, 147.)
Mercedes making no attempt to explain what more it could have done after 12 and a half minutes
of closing argument, we have no basis to conclude the trial court abused its discretion.


2. Trial Date
The record is similarly deficient for Mercedes's claim that the trial date inconvenienced its attorney.
Mercedes argues that the court set a date for trial that conflicted with his attorney's participation
in unspecified “other trials” in Orange County, which “significantly affected” the attorney's trial
preparation in this matter. Absent some further explanation, however, we cannot find the court
abused its discretion in refusing to accommodate counsel's calendar.


3. Evidence of Prior Owner Records
Without citation to authority, Mercedes argues the trial court abused its discretion in admitting of
certain repair records of the vehicle's prior owner, which it argues were irrelevant. We disagree.
Lepper testified that a review of prior repair records was necessary to determine the nature of
the present electrical defect. The records also demonstrated Mercedes's awareness of potential
problems with the vehicle at the time of sale.


4. Special Verdict Form
Again citing no authority, Mercedes argues the court erred in sending to the jury a verdict form
that quoted the language of section 1793.2, subdivision (d)(2)(B) as follows: “Question No. 6:
What are Narine Petrosian's damages? Calculate as follows: [¶] (a) Damages including the actual
price paid or payable by the buyer, including charges for transportation and manufacturer installed
items, but excluding nonmanufacturer items installed by a dealer or the buyer, and including any
collateral charges such as sales or use tax, license fees, registration fees and other official fees.”
Mercedes argues this caused the jury to award improper cost items such as unpaid finance fees
and $895 for an optional surface protection product.
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*11  Subdivision (d)(2)(B) of section 1793.2 provides in pertinent part the following: “In the
case of restitution, the manufacturer shall make restitution in an amount equal to the actual price
paid or payable by the buyer, including any charges for transportation and manufacturer-installed
options, but excluding nonmanufacturer items installed by a dealer or the buyer, and including any
collateral charges such as sales or use tax, license fees, registration fees, and other official fees ....”


It is unclear, and Mercedes fails to explain, how a jury instruction that quotes subdivision (d)(2)(B)
of section 1793.2 nearly verbatim could be an improper statement of the law. It is also unclear how
a verdict form that instructs the jury not to award damages for nonmanufacturer items installed by
the dealer caused the jury to award $895 for a nonmanufacturer item installed by the dealer. To the
extent, as Mercedes argues, the jury simply and incorrectly awarded Petrosian the purchase price,
which itself included improper charges, nothing suggests that the verdict form caused this error.


5. Instruction to the Jury that it Need Not Return
At the conclusion of testimony on March 12, 2019, the court advised the jury that although it had
not discharged them, since they were previously told the trial would end that day and it had not yet
completed, it was up to them to decide whether they would return the following day to continue
with the trial. All the jury opted to return. Mercedes argues it was prejudicial error to instruct the
jury it need not return. We agree that any suggestion that the jury need not return would have been
error, but as the jury in fact did return, the error caused no prejudice.


6. Jury Misconduct
Mercedes argues without citation to the record that the jury returned the verdict before the court
answered a question the jury had posed: “How do we calculate damages under Question 4 for
Breach of Implied Warranty?” No authority of which we are aware obligates a jury to await an
answer to one of its questions before rendering a verdict. In any event, because the trial court
vacated the implied warranty award, the issue is moot.


7. Instruction as to Lack of Maintenance
During the trial, Bauman testified that the vehicle was 351 days past due on “maintenance,”
referring to a photo he took during his inspection of the vehicle's dashboard cluster on December
11, 2018, which reflected a message that the vehicle was 351 days past due on maintenance. The
court refused to admit the photo on relevancy grounds, and refused to instruct the jury on the
issue of lack of maintenance as a possible cause for the vehicle's defects. Mercedes argues this
constituted prejudicial error. We disagree.


A vehicle's maintenance schedule covers all maintenance points, including such things as
inspection and replacement of brake fluid and cabin filters. Absent some indication what
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maintenance was missed, if any, the jury had no basis upon which to conclude lack of maintenance
contributed to the vehicle's defects.


8. Special Jury Instructions
The court gave the jury eight special jury instructions proposed by Petrosian. All pertained to issues
discussed above, and Mercedes argues each represented a misstatement of the law for reasons
we have rejected above. Mercedes contends it had no opportunity to object to the instructions.
However, Mercedes's only citation to the record supporting this contention reflects only that its
attorney claimed he had no opportunity “today” to “address” the instructions. The record reflects
that Petrosian's counsel shared the instructions with defense counsel on December 28, 2018, three
months before trial. Therefore, Mercedes had ample time to object to them, but did not do so.


E. Conclusion
*12  For the reasons discussed above, the judgment is affirmed.


DISPOSITION


The judgment is affirmed. Respondent is to recover her costs on appeal.


We concur:


BENDIX, Acting P. J.


FEDERMAN, J. *


All Citations


Not Reported in Cal.Rptr., 2021 WL 1712641


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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140 Cal.App.4th 327
Court of Appeal, Fourth District, Division 3, California.


R & B AUTO CENTER, INC., Plaintiff and Appellant,
v.


FARMERS GROUP, INC., et al., Defendants and Respondents.


No. G032371.
|


June 9, 2006.
|


As Modified July 5, 2006.


Synopsis
Background: Insured used car dealership that had been sued under lemon law brought action
against its insurer and related defendants, alleging negligent and intentional misrepresentation,
breach of contract, reformation, bad faith, breach of fiduciary duty, and unfair competition, after
insurer refused to defend or indemnify insured on ground lemon law policy covered only new cars.
The Superior Court, Orange County, No. 01CC01761, William M. Monroe, J., entered judgment
for defendants. Insured appealed.


Holdings: The Court of Appeal, Moore, J., held that:


[1] insured did not waive challenge to nonsuits on misrepresentation causes of action;


[2] insurer was not entitled to nonsuit of negligent misrepresentation cause of action;


[3] insurer was not entitled to nonsuit of intentional misrepresentation cause of action;


[4] insured waived breach of contract claim;


[5] policy could not form basis for bad faith cause of action; and


[6] insured did not show fiduciary duty on part of underwriter.


Reversed and remanded.
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Rylaarsdam, Acting P.J., filed a concurring opinion.


Fybel, J., filed a concurring and dissenting opinion.


West Headnotes (36)


[1] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
The Song–Beverly Consumer Warranty Act, commonly referred to as the “lemon law,”
applies to cars sold with a balance remaining on the manufacturer's new motor vehicle
warranty. West's Ann.Cal.Civ.Code § 1790 et seq.


1 Cases that cite this headnote


[2] Insurance Failure to procure coverage
An insurance agent has an obligation to use reasonable care, diligence, and judgment in
procuring the insurance requested by an insured.


[3] Insurance Failure to procure coverage
An insurance agent's failure to deliver the agreed-upon coverage may constitute actionable
negligence and the proximate cause of an injury.


1 Cases that cite this headnote


[4] Insurance Duties and liabilities to insureds or other third persons
An insurer may be held vicariously liable for the negligence of its agent.


[5] Stipulations Stipulations for dismissal or discontinuance
Any stipulation that insured used car dealership agreed to dismiss misrepresentation claims
against insurer and underwriter, alleged in connection with insurer's refusal to defend
lemon law suit against insured, did not waive insured's right to challenge nonsuits in favor
of insurer and underwriter; record indicated that when discussing stipulation insured felt
“boxed in” by trial court's adverse rulings, including dismissal of several other causes of
action, and was not “throwing in the towel.”
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[6] Appeal and Error Reception of evidence
Appeal and Error Dismissal and nonsuit in general
Insured used car dealership was not required to move to reopen case for presentation of
new evidence in order to preserve its challenges to nonsuits for insurer and underwriter
on insured's misrepresentation causes of action, made in connection with insurer's refusal
to defend lemon law suit against insured; any acquiescence in nonsuits was made with
preservation of objections, insured never made opening statements, and trial court had
already dismissed other causes of action and ruled much of insured's evidence inadmissible
in in limine motions. West's Ann.Cal.C.C.P. § 581c.


4 Cases that cite this headnote


[7] Trial After demurrer to evidence or motion for nonsuit or verdict
A plaintiff's failure to request a chance to reopen his or her case after the defendant brings
a motion for nonsuit waives the right to do so. West's Ann.Cal.C.C.P. § 581c.


See Wegner et al., Cal. Practice Guide: Civil Trials and Evidence (The Rutter Group 2005)
¶ 12:235 (CACIVEV Ch. 12-B).


2 Cases that cite this headnote


[8] Trial After demurrer to evidence or motion for nonsuit or verdict
Any motion to reopen a plaintiff's case and after the defendant's motion for nonsuit must
be accompanied by an offer of proof, which must specify the additional evidence to be
offered. West's Ann.Cal.C.C.P. § 581c.


2 Cases that cite this headnote


[9] Evidence Statements as to existence, validity, and amount of debt, or payment
thereof
Trial In General;  Necessity and Sufficiency
Insured used car dealership's statement, in its offer of proof filed in response to motions
in limine in its negligent misrepresentation action against insurer that refused to defend
lemon law suit against insured, that insurer had tendered two checks representing defense
costs and settlement amount for underlying suit, was merely description of insurer's stated
objective and not admission that insurer tendered full amount of damages.
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1 Cases that cite this headnote


[10] Insurance Scope and Extent of Agency
An insurance agent has authority to bind his principal, the insurer.


6 Cases that cite this headnote


[11] Insurance General or special agents
In the absence of notice, actual or constructive, to the insured of any limitations upon an
insurance agent's authority, a general agent may bind the company by any acts, agreements,
or representations that are within the ordinary scope and limits of the insurance business
entrusted to him, although they are in violation of private instructions or restrictions upon
his authority.


5 Cases that cite this headnote


[12] Insurance Ratification
Insurance Duties and liabilities to insureds or other third persons
An insurer, as a principal, may be vicariously liable for the torts of its agent if the insurer
directed or authorized the agent to perform the tortious acts, or if it ratifies acts it did not
originally authorize.


1 Cases that cite this headnote


[13] Insurance Duties and liabilities to insureds or other third persons
An insurer may be held vicariously liable for failing to fulfill its basic obligation to provide
the insurance required by the policy's intended beneficiary and demanded from the agent.


[14] Trial Sufficiency to support verdict, finding, or judgment
A defendant is entitled to a nonsuit if the trial court determines that, as a matter of law, the
evidence presented by plaintiff is insufficient to permit a jury to find in his favor. West's
Ann.Cal.C.C.P. § 581c.


2 Cases that cite this headnote
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[15] Trial Hearing and determination of motion
In determining whether plaintiff's evidence is sufficient to overcome a nonsuit, the court
may not weigh the evidence or consider the credibility of witnesses; instead, the evidence
most favorable to plaintiff must be accepted as true and conflicting evidence must be
disregarded. West's Ann.Cal.C.C.P. § 581c.


2 Cases that cite this headnote


[16] Trial Hearing and determination of motion
In ruling on a nonsuit, the court must give to the plaintiff's evidence all the value to which
it is legally entitled, indulging every legitimate inference which may be drawn from the
evidence in plaintiff's favor. West's Ann.Cal.C.C.P. § 581c.


1 Cases that cite this headnote


[17] Trial Scintilla of evidence
Trial Substantial evidence
A mere scintilla of evidence does not create a conflict for the jury's resolution so as to
avoid a nonsuit; there must be substantial evidence to create the necessary conflict. West's
Ann.Cal.C.C.P. § 581c.


1 Cases that cite this headnote


[18] Insurance Agency for Insurer or Insured
Insurance Duties and liabilities to insureds or other third persons
Fact issues remained, precluding nonsuit for insurer in insured's misrepresentation action,
whether insurance representatives were agents of insurer and whether insurer was liable
for representatives' alleged misrepresentations that insured used car dealership's lemon law
policy would cover used cars, notwithstanding court's finding that insurer had no fiduciary
duty to insured; fiduciary duty had no relevance to misrepresentation claim.


[19] Insurance Duties and liabilities to insureds or other third persons
Attorney-in-fact for reciprocal insurance exchange was not liable for alleged
misrepresentations by insurance representatives that insured used car dealership's lemon
law policy would cover used cars.
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[20] Insurance Actions in general;  evidence
Insurer's tendering amount purportedly representing insured used car dealership's damages
resulting from defending and settling customer's lemon law suit did not entitle insurer
to nonsuit in insured's action alleging negligent misrepresentation in advising insured
that lemon law policy would cover used cars, where there was no evidence that insured
conceded that tendered amount represented full amount of recoverable damages.


[21] Insurance Actions
Insurance Pleading
Insured used car dealership's statement that insurer's representatives mistakenly believed
that insured's lemon law insurance would cover used cars as requested by insured, made
in context of reformation cause of action against insurer, did not entitle insurer to nonsuit
on insured's cause of action for intentional misrepresentation; insured did not intend to
concede that there was no intentional misrepresentation and indeed made allegations of
intentional misrepresentation of policy's terms.


7 Cases that cite this headnote


[22] Insurance Actions
Insurer was not entitled to nonsuit on insured used car dealership's reformation cause
of action, alleged in connection with insurer's refusal to defend underlying lemon law
suit on ground insured's lemon law policy covered only new cars; there was no evidence
that amount insurer later tendered represented full amount of insured's damages, and
there was no finding whether predicate elements of reformation had been met. West's
Ann.Cal.Civ.Code § 3399.


1 Cases that cite this headnote


[23] Insurance Pleading
Insured used car dealership waived its claim of breach of contract against insurer, alleged
in connection with insurer's refusal to defend or indemnify insured in underlying lemon
law suit on ground lemon law policy covered only new cars, by failing to assert that insurer
had breached insurance contract as it was written.


2 Cases that cite this headnote
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[24] Appeal and Error Invited, induced, or encouraged error
When a party by his conduct induces the commission of an error, he is estopped from
asserting it as a ground for reversal.


3 Cases that cite this headnote


[25] Appeal and Error Relation Between Error and Final Outcome or Result
When an error is one of state law only, it generally does not warrant reversal unless there
is a reasonable probability that in the absence of the error, a result more favorable to the
appealing party would have been reached. West's Ann.Cal. Const. Art. 6, § 13.


[26] Insurance Matters as to which assertable
The doctrines of implied waiver and of estoppel, based upon the conduct or action of the
insurer, are not available to bring within the coverage of a policy risks not covered by its
terms, or risks expressly excluded therefrom.


13 Cases that cite this headnote


[27] Insurance Bad faith
Insurance Settlement by Liability Insurer
Lemon law insurance policy that covered only new cars could not form basis for insured
used car dealership's statutory bad faith action against insurer that refused to defend and
indemnify lemon law suit against dealership by buyer of used car, even if policy was
later reformed to provide retroactive coverage for used cars, as sought by insured. West's
Ann.Cal.Ins.Code § 790.03.


7 Cases that cite this headnote


[28] Insurance Reasonableness of insurer's conduct in general
Before an insurer can be found to have acted tortiously, i.e., in bad faith, for its delay
or denial in the payment of policy benefits, it must be shown that the insurer acted
unreasonably or without proper cause; generally, the reasonableness of the insurer's
decisions and actions must be evaluated as of the time that they were made.


3 Cases that cite this headnote
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[29] Insurance In general;  standard
Insurance Insurer's settlement duties in general
When an insured submits a claim to an insurer and there is no potential for coverage of
that claim under the policy, the insurer has no duty to defend and it may reasonably deny
the claim.


11 Cases that cite this headnote


[30] Antitrust and Trade Regulation Insurance
That insured used car dealership's lemon law insurance policy covered only new cars did
not preclude insured from alleging insurer committed unfair business practice by selling
such policies to used car dealers and subsequently denying coverage on basis policy did
not cover used cars. West's Ann.Cal.Bus. & Prof.Code § 17200.


2 Cases that cite this headnote


[31] Pretrial Procedure Facts taken as established or denial precluded;  preclusion of
evidence or witness
Testimony of three used car dealers was admissible, in support of insured used car
dealership's unfair business practice action against insurer that sold lemon law insurance
policy that covered only new cars and denied coverage when insured was sued, even
though dealers' identities were not disclosed in discovery, where insured was unaware
of their identities until discovery had closed. West's Ann.Cal.Bus. & Prof.Code § 17200;
West's Ann.Cal.C.C.P. § 2023 (2002).


1 Cases that cite this headnote


[32] Pretrial Procedure Motions in limine;  preclusion of evidence, argument, or
reference
Trial Nature and grounds in general
Trial court's ruling on motions in limine, precluding insured used car dealership from
presenting any evidence on its unfair business practices claim against insurer that had sold
insured lemon law policy that covered only new cars, was tantamount to nonsuit without
tailoring ruling to balance competing concerns of moving insurer against right of insured
to present evidence. West's Ann.Cal.Bus. & Prof.Code § 17200.


15 Cases that cite this headnote
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[33] Antitrust and Trade Regulation Retroactive operation
In light of Proposition 64, which amended unfair business practices statutes concerning
standing, insured used car dealership that had previously brought unfair business practice
action against insurer, which sold lemon law insurance policy that covered only new cars
and denied coverage when insured was sued, was required to show that it had suffered
monetary or property loss and to comply with statutory class action requirements. West's
Ann.Cal.Bus. & Prof.Code §§ 17203, 17204; West's Ann.Cal.C.C.P. § 382.


17 Cases that cite this headnote


[34] Statutes Saving clauses
Although the courts normally construe statutes to operate prospectively, the courts
correlatively hold under the common law that when a pending action rests solely on a
statutory basis, and when no rights have vested under the statute, a repeal of such a statute
without a saving clause will terminate all pending actions based thereon.


[35] Insurance Duties and liabilities to insureds or other third persons
Insured used car dealership that purchased lemon law insurance that covered only new
cars and was denied defense and indemnification when sued by customer failed to show
that scope of fiduciary duty of company, acting as attorney-in-fact for reciprocal insurance
exchange under subscription agreement with insured, extended to require sale only of
policy covering used cars, so as to support breach of fiduciary duty claim.


See Croskey et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group 2005)
¶ 11:146 et seq.. (CAINSL Ch. 11-H); 2 Witkin, Summary of Cal. Law (10th ed. 2005)
Insurance, § 239 et seq.; Cal. Jur. 3d, Insurance Contracts and Coverage, § 550 et seq.


2 Cases that cite this headnote


[36] Insurance Duties and liabilities to insureds or other third persons
Company acting as attorney-in-fact for reciprocal insurance exchange under subscription
agreement with insured used car dealership, which had purchased lemon law policy that
covered only new cars, had no fiduciary duty to insured with respect to handling insured's
claim arising from lemon law suit brought by buyer of use car.
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**431  *332  OPINION


MOORE, J.


One might reasonably assume new car dealerships and used car dealerships are apples and oranges.
But when a lemon is added to the mix, the lines can become blurred. When the Department of
Motor Vehicles classifies a used vehicle with a “title brand,” a purchaser of that used vehicle may
sometimes bring suit under the lemon law, a procedure usually associated with defective new cars.
(See the Song–Beverly Consumer Warranty Act, Civ.Code, § 1790 et seq.). Here, a car dealership
licensed to sell only used cars sent out a bid for lemon law insurance, including coverage for
liability arising in connection with the sale of “title branded” lemon law buyback vehicles. (See
Civ.Code, §§ 1793.23, 1793.24.) It was furnished a policy containing lemon law coverage. To its
chagrin, when sued under the lemon law, the dealership discovered the coverage only applied to
the sale of new vehicles. The insurance carrier would not agree to either defend or indemnify the
dealership in connection with the lemon law suit.


The dealership sued the insurance carrier and related parties on negligent and intentional
misrepresentation, breach of contract, reformation, bad faith, breach of fiduciary duty and unfair
competition theories. The unfair competition cause of action sought injunctive relief to halt the
purportedly deliberate marketing and sale of lemon law coverage to used car dealerships without
the disclosure that the coverage being sold to them was inapplicable to their used car operations.
Through a series of rulings on dozens of motions in limine and two motions for nonsuit, the trial
court largely gutted the dealership's case. The dealership appeals from a judgment in favor of the
insurance carrier and related parties.


*333  The trial court made numerous erroneous rulings that essentially deprived the dealership
of an opportunity to put on its case. Although the court properly disposed of the causes of action
for breach of contract, bad faith and breach of fiduciary duty, it improperly tossed out the causes
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of action for negligent and intentional misrepresentation, reformation and unfair competition. We
reverse and remand.


In so doing, we caution against the wholesale disposition of a case through rulings on motions in
limine. (See Fatica v. Superior Court (2002) 99 Cal.App.4th 350, 120 Cal.Rptr.2d 904.) No matter
how logical a moving party's motion may sound, a judge generally should not be weighing the
evidence on a motion in limine. A judge is in the ticklish situation of needing to be efficient, on
the one hand, while needing, on the other hand, to give the parties their day in court and let the
jury weigh the evidence. While it may be tempting to look at a case in the macro sense, the devil
is in the details. The moving party's concerns that the other party may be trying to use evidence
for an improper purpose or in a way that may be unduly prejudicial can be addressed by limiting
instructions, without taking away the other party's hallowed right to a jury trial. (See Bahl v. Bank
of America (2001) 89 Cal.App.4th 389, 395, 107 Cal.Rptr.2d 270.)


We also express dismay that a court, having eliminated the bulk of a party's evidence through
rulings on motions in limine, would then grant motions for nonsuit before a party had the
opportunity to make an opening statement or present evidence to the trier of fact.


I


FACTS


In 1997, used car dealership R & B Auto Center, Inc. (R & B) was looking for insurance **432
for its business operations. It prepared a bid request in which it itemized the coverage it sought,
including products deficiency liability coverage, i.e., coverage for losses suffered on account of the
lemon laws. R & B specifically requested that the products deficiency liability coverage include
coverage for liability arising in connection with “title branded” lemon law buyback vehicles. Civil
Code section 1793.23 requires that the ownership certificate for a vehicle reacquired under the
lemon law be “title branded” with the inscription “Lemon Law Buyback” and that a purchaser of
the vehicle be notified that it is a lemon law buyback. Civil Code section 1793.24 specifies the
form of the notice that must be provided.


William Westenberger, an insurance agent for the Farmers Insurance Group of Companies
including Truck Insurance Exchange, and Farmers *334  representative Beth Lopez, 1  each
advised R & B that Farmers sold an automotive dealers package that included a products deficiency
liability endorsement providing lemon law coverage. Westenberger and Lopez discussed the
scope of the available lemon law coverage with Otto Joe Dersch, R & B's business manager. At
his deposition, Dersch stated that in a discussion with Westenberger on the requested products
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deficiency liability coverage, he and Westenberger addressed the significance of R & B's request
that the policy provide coverage for “title branding.” Dersch explained to Westenberger that the
term applies to “titles branded by [the] DMV with lemon law buy back, true miles unknown,
salvage title.” According to Dersch, Westenberger, after having researched whether the automotive
dealers package would provide coverage for used car sales, later confirmed that it did. Dersch
further stated that Lopez confirmed that the package would provide products deficiency coverage,
including branded title coverage, for R & B's business.


1 To be precise, Westenberger explained in his May 16, 2002 declaration that he was “a captive
agent of the Farmers Insurance Group of Companies.” He further explained: “Members of the
Farmers Insurance Group of Companies for which I have been an agent since 1982 include
Farmers Insurance Group, Truck Insurance Exchange, Mid Century Insurance Company,
Farmers Insurance Exchange and Fire Insurance Exchange.” Westenberger also stated that
he had told R & B that he was a Farmers agent and that he was offering a Farmers insurance
program. In addition, he said: “At all times when transacting the sale of the Policy to R &
B Auto, I was acting in the course and scope of my duties as a Farmers agent and as an
agent of Truck Insurance Exchange....” At deposition, Westenberger described Lopez as a
“commercial sales representative” for “Farmers,” and at trial, he testified that she was a field
underwriter for Farmers Group, Inc. We observe that both the witnesses and the litigants
sometimes fail to articulate to which of the various “Farmers” entities they intend to refer
and to describe the interrelationship between the various entities. We will be as precise as
the record allows in identifying the particular “Farmers” entity at issue in each context.


At his deposition, Dersch further stated that R & B is licensed by the DMV to sell used vehicles only
and that during a discussion on the completion of the insurance application, he specifically stated
that R & B sold used cars. Indeed, in a transcript of Westenberger's recorded statement, offered
by R & B in opposition to a motion for summary judgment, Westenberger plainly acknowledged
that at the time he sold R & B the policy, he was aware that R & B was a used car dealership.
At his deposition, Dersch also said that he specifically discussed with Lopez the fact that R & B
was a used car dealership. Dersch further indicated that after he disclosed that R & B was a used
car dealership, Westenberger and Lopez each assured him that the package would include lemon
**433  law coverage for R & B's business. In his declaration, Dersch also said that R & B relied on
those representations in purchasing an insurance policy from Farmers. 2  Bob Delozier, president of
*335  R & B, made essentially the same statement in his declaration. 3  The policy R & B purchased
was actually issued by Truck Insurance Exchange (Truck Insurance), and the face page of that
policy recites that R & B is engaged in the business of “used auto sales.” (Capitalization omitted.)


2 In his May 30, 2002 declaration, Dersch stated: “5. In at least a handful of conversations with
Bill Westenberger, he expressly advised me that R & B would be covered under the ‘Products
Deficiency Liability coverage’.... [¶] 6. The Products Deficiency Liability coverage was
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important to R & B.... I ... emphasized the importance of the coverage to Mr. Westenberger,
who, in response to my emphasis, requested that I speak with an expert at Farmer[s], Ms.
Beth Lopez. I spoke with Ms. Lopez.... Ms. Lopez expressly confirmed that R & B would
be covered under the Products Deficiency Liability Endorsement, consistent with our bid
request. [¶] 7. I advised Mr. DeLozier of the assurances of both Mr. Westenberger and Ms.
Lopez. In making the decision to purchase insurance from Farmers, I personally relied, and
know from my personal knowledge that Mr. DeLozier also relied, on the assurance that we
were obtaining coverage for R & B under the Products Deficiency Liability Endorsement.”


3 Delozier, in his May 30, 2002 declaration, stated: “5. In electing to purchase insurance from
Farmers at the time, I specifically relied upon the fact that William Westenberger and Beth
Lopez had both assured R & B, through Joe Dersch, that we would have Products Deficiency
coverage under the Products Deficiency Liability Endorsement. [¶] 6. After the Peralta v. R
& B lawsuit developed, and after we had tendered our defense of that lawsuit to Farmers, I
spoke with Mr. Westenberger. Mr. Westenberger assured me on more than one occasion that
he acknowledged that he had assured us that we were covered under the Products Deficiency
Liability Endorsement.... He further stated that he personally felt Farmers Insurance should
provide R & B coverage for the Peralta lawsuit due to his representations, and those of
Farmers' underwriter, Beth Lopez, that R & B was covered under the Products Deficiency
Liability Endorsement.”


[1]  On August 30, 1999, John and Renee Peralta, who had purchased a lemon law buyback vehicle
from R & B, sued R & B for violation of the lemon law (the Song–Beverly Consumer Warranty
Act, Civ.Code, § 1790 et seq.). 4  On July 31, 2000, R & B tendered the defense of the litigation
to Truck Insurance and requested indemnity, but Truck Insurance did not agree to provide either a
defense or indemnity. According to R & B, it paid $17,500 to settle the Peralta litigation and paid
an additional $49,163.61 in attorney fees in connection with that litigation.


4 The Song–Beverly Consumer Warranty Act (Civ.Code, § 1790 et seq.) applies to “cars sold
with a balance remaining on the manufacturer's new motor vehicle warranty....” (Jensen v.
BMW of North America, Inc. (1995) 35 Cal.App.4th 112, 123, 41 Cal.Rptr.2d 295.) The
record does not indicate whether the vehicle in question had a remaining balance on the
warranty when the Peraltas purchased it.


On February 6, 2001, R & B filed a lawsuit against Farmers Group, Inc. (FGI), Truck Underwriters
Association (Truck Underwriters) and Truck Insurance. R & B asserted causes of action for breach
of contract, tortious breach of contract, negligent misrepresentation, intentional misrepresentation,
breach of fiduciary duty, violation of Business and Professions Code section 17200, and
reformation. On April 3, 2002, Truck Insurance tendered to R & B checks totaling $77,275.98.
Truck Insurance stated that the amount was equal to $21,437.90 in defense fees and costs and
$55,838.08 with respect to the settlement of claims for damages and attorney fees. It also *336
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stated that the amount included interest **434  at the rate of 10 percent. R & B declined to accept
the tender.


After ruling on dozens of motions in limine, the trial court dismissed the causes of action for breach
of contract, tortious breach of contract and violation of Business and Professions Code section
17200. The court held a bench trial on issues of alter ego and breach of fiduciary duty and ruled
against R & B. Before R & B had made an opening statement or had presented any evidence to the
trier of fact in the contemplated jury trial on the remaining causes of action, the court granted two
motions for nonsuit—one in favor of FGI and Truck Underwriters and another in favor of Truck
Insurance. The court entered judgment in favor of FGI, Truck Insurance and Truck Underwriters
and R & B appeals.


II


DISCUSSION


A. Introduction:
R & B raises many assertions of error. The gist of its grievance, however, is simply that the
insurance agents represented that the policy being sold to R & B would provide it with lemon law
coverage. When a lemon law claim later arose against R & B and R & B found out that the plain
language of the policy only provided lemon law coverage for new car sales, not the used car sales
in which R & B engaged, R & B was aggrieved by the lack of promised coverage. R & B raises
many theories as to why the defendants should be held liable and how the court erred, and in so
doing cites numerous authorities. However, it cites one case nearly on point as to the underlying
nature of the matter before us—Butcher v. Truck Ins. Exchange (2000) 77 Cal.App.4th 1442, 92
Cal.Rptr.2d 521 (Butcher ). That case provides us with the initial framework for our analysis.


In Butcher, supra, 77 Cal.App.4th 1442, 92 Cal.Rptr.2d 521, a prospective insured was looking to
replace a policy that provided coverage for malicious prosecution. He provided an agent of Truck
Insurance Exchange with a copy of his existing policy and asked the agent to procure the same
coverage, but with higher limits. (Id. at p. 1447, 92 Cal.Rptr.2d 521.) According to the insured, the
agent represented to him that he had obtained a Truck Insurance Exchange policy that provided the
same coverage. The insured purchased the policy, but did not read it. (Id. at p. 1448, 92 Cal.Rptr.2d
521.) When he was later sued for malicious prosecution, the insured learned that the policy was
not the same as his prior coverage and did not provide coverage for malicious prosecution claims.


*337  The insured filed a lawsuit against both Truck Insurance Exchange and the agent. (Butcher,
supra, 77 Cal.App.4th at p. 1449, 92 Cal.Rptr.2d 521.) The trial court granted summary judgment
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in favor of both defendants. (Id. at p. 1450, 92 Cal.Rptr.2d 521.) The appellate court reversed,
stating that there was a triable issue of material fact with respect to the causes of action for
reformation and negligent misrepresentation, among others. (Id. at p. 1465, 92 Cal.Rptr.2d 521.)
It also noted that since the insured “[had] not contended on appeal that the form of the Truck
[Insurance Exchange] policy, as delivered, provide[d] malicious prosecution coverage, [the]
breach of contract cause of action [had] been waived.” (Id. at p. 1467, fn. 21, 92 Cal.Rptr.2d 521.)


[2]  [3]  [4]  As the Butcher court stated, “[a]n insurance agent has an ‘obligation to use reasonable
care, diligence, and judgment in procuring the insurance requested by an insured.’ [Citation.] The
law is well established in California that an agent's failure to deliver the agreed-upon **435
coverage may constitute actionable negligence and the proximate cause of an injury. [Citations.]”
(Butcher, supra, 77 Cal.App.4th at p. 1461, 92 Cal.Rptr.2d 521.) Moreover, the insurer may be
held vicariously liable for the negligence of the agent. (Desai v. Farmers Ins. Exchange (1996)
47 Cal.App.4th 1110, 1118, 1120, 55 Cal.Rptr.2d 276.) Applying these principles, the Butcher
court held that “if the facts relating to the purchase of the Truck [Insurance Exchange] policy are
shown to be as related by [the insured], the trier of fact could find the [insured was] misled by
[the agent's] negligent failure to warn that [the coverage sought] was not among the coverages
of the policy.” (Butcher, supra, 77 Cal.App.4th at p. 1463, 92 Cal.Rptr.2d 521.) Hence, the court
concluded that the insured should have had his opportunity to put on his case with respect to the
negligent misrepresentation and reformation causes of action. (Id. at p. 1465, 92 Cal.Rptr.2d 521.)


Applying the foregoing principles to the case before us, it is clear that the facts as characterized
by R & B would support causes of action for both misrepresentation and reformation. However,
inasmuch as R & B has not argued that the language of the policy as issued provided lemon law
coverage for used car sales, the breach of contract cause of action fails as a matter of law, as the
trial court held.


B. Misrepresentation Causes of Action:


(1) Preliminary issues
We start by addressing a few preliminary matters. The first is whether, as a procedural matter,
R & B waived the right to challenge the nonsuit in favor of FGI and Truck Underwriters on the
misrepresentation causes of action. The second is whether the nonsuits must be affirmed because
R & B failed to present any evidence in opposition to them. The third is whether R & B waived
the right to argue the negligent misrepresentation cause of action as to *338  any party, because
of a purported admission that all possible damages with respect to that cause of action had been
tendered already. We address these issues one by one.


(a) stipulation to nonsuit
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[5]  The record contains a copy of a minute order stating: “Counsel for plaintiff and defendant
Truck Underwriters Association and Farmers Group, Inc. entered into a stipulation with counsel
for plaintiff dismissing their clients from the action.” The record does not contain copies of any
written stipulation or any formal order providing more complete information on the point. Read
in isolation, the minute order might make it appear that R & B ought not to be able to challenge
the nonsuit in favor of FGI and Truck Underwriters, having consented to the same. However, the
reporter's transcript provides background information crucial to the understanding of the nature
of the stipulation and the order.


On March 20, 2003, when jury selection was in progress, the parties asked the court for an
opportunity to discuss a possible stipulation, outside of the presence of the jury. Then, counsel
for R & B took quite a bit of time checking with the court to make certain he understood the
court's rulings to date. He recited that the breach of fiduciary duty, breach of contract, bad faith
and alter ego claims had been tossed out and that the court had ruled that the reformation claim
would be prospective only. Counsel for R & B stated his understanding that Truck Insurance,
FGI and Truck Underwriters were going to make additional motions in limine to further limit the
evidence that R & B could present with respect to remaining matters. He further said that if the
court **436  granted the motion of FGI and Truck Underwriters, they would consider themselves
to be essentially out of the case. Counsel for R & B explained R & B's reluctant offer for a qualified
stipulation under the circumstances, by stating, “[a]nd so if that motion was made and granted,
and we would want to preserve on the record that we oppose all motions—we're not throwing in
the towel, we're opposing—but, our view of the situation, your Honor, is that the court's view of
the law and the defense counsels' view of the law is substantially different than ours. We have
lost on major issues. [¶] And we see—the court used the word that our case was ‘gutted.’ Before,
I said, we still had all our vital organs. I think we're coming close to having vital organs going
down, your Honor.”


After a recess, counsel for FGI and Truck Underwriters stated, “Your Honor, I would move for a
nonsuit in favor of my clients. I've prepared an order which, with one exception and that's a notable
one, is in a form that's acceptable with the plaintiff.” Counsel for R & B stated: “Your Honor, we
oppose the motion. But as I indicated on the record this morning earlier, your *339  Honor, in
light of the court's rulings, it is clear that the plaintiff's view of the law and that of the defendants is
very, very different. It is clear from several of the court's rulings that as far as the material rulings
from our standpoint goes, the court is more inclined to accept the defendants' view of the law than
our view of the law. So in light of that, we are prepared to—we oppose this motion. We agree to
the form of the order in form only. We preserve all objections. We say that everything that we've
offered and argued to your Honor ... in the past, we think we're right on the issues that we've been
ruled wrong on, but we understand that. And in the interest of judicial economy, we're prepared
to sign off on this order as a matter of form, preserving all rights to object.” Counsel for R & B
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reiterated that “reserving the right to make any argument on that agreement that might arise, we
would sign off on this order as to form.” The court then granted the motion.


Although the record reflects that R & B entered into a stipulation, the exact nature and scope of the
stipulation are unclear. We cannot ascertain from the record whether there was a written stipulation
or a formal order precisely describing the nature and scope of the agreement. The record does
make clear, however, that R & B felt boxed in by the trial court's adverse rulings and was willing
to agree to the form of an order for nonsuit, while reserving its right to argue substantive error.
Considering the arguments made to the trial court, we do not conclude that R & B waived its right
to challenge the nonsuit in favor of FGI and Truck Underwriters on substantive grounds. If there
was a written stipulation or a formal order to the effect that R & B did waive this right, FGI and
Truck Underwriters may present the same to the trial court on remand.


(b) failure to present evidence
[6]  As to any suggestion that R & B waived its right to challenge either of the two nonsuits for
failure to present evidence, we caution that the procedural posture of the litigation must be borne
heavily in mind. A look at that procedural posture is most revealing.


By the time the motions for nonsuit were brought, most of R & B's evidence had been eliminated
through motions in limine and its causes of action for breach of contract, bad faith and unfair
competition had been dismissed. A bench trial was held on the fiduciary duty and alter ego issues
and the court ruled against R & **437  B. At that point, only the causes of action for intentional
and negligent misrepresentation and reformation remained. Jury selection was commenced with
respect to the trial of those causes of action. The issue of a possible stipulation with FGI and Truck
Underwriters about a nonsuit under reservation of rights came up while the jury selection was in
process. There was a lengthy discussion on the record, the highlights of *340  which are described
above. The long and the short of it is that R & B felt that, through the many rulings against it, its
case had been gutted, so it was reluctantly willing to stipulate to an order for nonsuit as to FGI
and Truck Underwriters, in form only, on the express reservation of its right to argue all the points
previously raised.


Shortly thereafter, the same afternoon, the court granted Truck Insurance's motion to exclude
evidence of claims handling and Truck Insurance thereafter made an oral motion for nonsuit. Truck
Insurance brought its motion for nonsuit before R & B ever made an opening statement or presented
any evidence to the jury. R & B opposed the motion, on the basis of all arguments it had previously
made, and the court granted the motion.


Is R & B now precluded from challenging the orders granting nonsuit because of its failure to file
an offer of proof at the time the motions for nonsuit were made? To so conclude would be to ignore
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the procedural posture of this case and to compound the errors already made when the trial court
serially entered orders thwarting any realistic possibility that R & B may have had to prove its case.


[7]  [8]  Code of Civil Procedure section 581c, subdivision (a) permits a defendant to move for
nonsuit after the plaintiff has completed its opening statement, or presented its evidence in a jury
trial. In a typical case, after a motion for nonsuit is brought, the plaintiff is well advised to move
to reopen his or her case in order to present additional evidence in an effort to cure the purported
defect. (Wegner et al., Cal. Practice Guide: Civil Trials and Evidence (The Rutter Group 2005)
[¶]12:233, p. 12–45 (rev.# 1, 2001).) A failure to request a chance to reopen waives the right to
do so. (Id. at [¶]12:235, p. 12–45.) Any motion to reopen must be accompanied by an offer of
proof. (Id. at [¶]12:235.1, p. 12–46.) The offer of proof must specify the additional evidence to
be offered. (Id. at [¶]12:236, p. 12–46.)


Here, we disagree with any suggestion that R & B was required to move to “reopen” the case
to present “additional” evidence, accompanied by an offer of proof. For one thing, R & B never
even had an opportunity to make an opening statement, let alone present any evidence to the
jury. 5  It would make no logical sense to require R & B to request an opportunity to “reopen” to
*341  present “additional” evidence, when it had never opened to begin with or presented any
evidence to the jury at all. Moreover, it certainly would have made no sense to require a motion to
“reopen,” **438  together with an offer of proof, in the context of the nonsuit in favor of FGI and
Truck Underwriters, since R & B had stipulated to the order for nonsuit, albeit reluctantly, under a
reservation of rights, and as to form only. And, it would have been fruitless for R & B to move to
“reopen” with respect to Truck Insurance's motion for nonsuit, inasmuch as the court had already
addressed R & B's proffered evidence and excluded the bulk of it through rulings on motions in
limine. R & B had nowhere left to go, so it simply said that it reiterated and preserved all its prior
arguments. That means that it reiterated and preserved its arguments on the exclusion of evidence.


5 Code of Civil Procedure section 581c, subdivision (a) provides: “Only after, and not before,
the plaintiff has completed his or her opening statement, or after the presentation of his or
her evidence in a trial by jury, the defendant ... may move for a judgment of nonsuit.” Oddly
enough, the parties nearly ignore the issue of the propriety of the motions for nonsuit under
this statutory provision, given the procedural context. R & B makes note of the issue only in
its reply brief. Although it is an interesting point, the other parties have not had an opportunity
to address it, inasmuch as it was raised for the first time in R & B's reply brief. Therefore, we
also do not address the argument. (Schubert v. Reynolds (2002) 95 Cal.App.4th 100, 108, 115
Cal.Rptr.2d 285; Reichardt v. Hoffman (1997) 52 Cal.App.4th 754, 764, 60 Cal.Rptr.2d 770.)


R & B had managed to get evidence of misrepresentation before the court along the way, in
opposition to summary judgment, for example, even though it did not remind the court of every
item of evidence when it opposed the nonsuit motions. It had also addressed, in opposition to
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the various motions in limine, evidence it hoped to be able to present. However, by the time the
motions for nonsuit were made, it appeared as though R & B was beating its head against a brick
wall in trying to get the court to consider its evidence and there was a point at which R & B realized
that resistance was futile. The fact that R & B had been beaten at every turn and finally resorted to
simply preserving all prior arguments does not mean that its opposition to the motions for nonsuit
should be deemed inadequate as a matter of law or that the motions for nonsuit should be deemed
unopposed because of the failure to remind the trial court of every piece of evidence previously
put before it 6  and every piece of evidence that had been eliminated from presentation through
rulings on motions in limine.


6 It is certainly the general rule that this court cannot consider evidence that was not put
before the trial court. (See, e.g., Doers v. Golden Gate Bridge etc. Dist. (1979) 23 Cal.3d
180, 184, fn. 1, 151 Cal.Rptr. 837, 588 P.2d 1261; Pulver v. Avco Financial Services (1986)
182 Cal.App.3d 622, 632, 227 Cal.Rptr. 491.) However, this is not an instance in which the
evidence we consider was never proffered to the trial court in any context. It is simply the
case that R & B did not take the time to remind the court of each of those individual items
of evidence at the time it opposed the motions for nonsuit, considering that the court had
largely gutted its case through rulings on motions in limine, and R & B saw little basis for
proceeding without reversals of those rulings. Under the peculiar circumstances of this case,
we see no reason, in assessing the parties' arguments on appeal, to ignore the evidence that
had been raised in the trial court proceedings and is contained in the appellate record.


*342  (c) admission of lack of damages
[9]  R & B, in an offer of proof filed in response to oral rulings on certain motions in limine, stated:
“Approximately 611 days after R & B's initial tender of defense, Farmers unilaterally ‘tendered’
to R & B two checks totaling $77,274.98. The amount represented 100% of the defense costs
and settlement amount incurred by R & B, with 10% interest, in connection with the underlying
Peralta matter. [T.E. 28 and 29] Farmers' letter indicated that it was based upon ‘discussions with
former Commercial Team Leader, Henry Kilinski.’ ” The referenced trial exhibit No. 28 is a letter
to R & B's counsel from Truck Insurance, albeit on Farmers letterhead, stating: “Enclosed are
two checks which together total $77,275.98 (with interest calculated at the rate of 10%), which
includes $21,437.90 in defense fees and costs and $55,838.08 to settle the claims for damages and
attorney fees.”


The quoted language from the offer of proof can be read to mean simply that R & B intended to
describe the objective of **439  Truck Insurance as expressed in its tender letter. On the other
hand, it can also be read to mean that R & B admitted that the amounts enclosed in the tender
letter did in actuality cover the settlement amount, plus defense costs and interest, and further, that
there were no other conceivable damages available under the negligent misrepresentation cause of
action. The latter interpretation is supported by the following additional language from the offer
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of proof: “When Farmers eventually sent the check on April 3, 2002, it did so completely of its
own accord.... The amount sent did not purport to be a ‘compromised’ amount, but rather was the
full amount of R & B's initial claim, with interest.”


At the same time, the offer of proof also states: “R & B's claim for coverage remained an open
‘claims file’ at Farmers throughout the period from the time this lawsuit was filed until Farmers
issued the $77,000 in checks, over a year later, in purported discharge of its coverage obligations.”
The use of the word “purported” indicates that R & B may have intended to leave room for
argument that the amounts tendered did not in fact represent all possible damages. R & B also
couched another of its pleadings in similarly ambiguous language. In its trial brief, R & B said,
“Farmers unilaterally tendered a check to R & B for in excess of $77,000 purporting to pay for the
defense and indemnity it had long disavowed.” Again, this language could be viewed as casting
doubt on whether the amount tendered did indeed meet the coverage obligation.


The language of the offer of proof engendered argument at the trial level. After the offer of proof
was filed, FGI and Truck Underwriters filed a motion for judgment on the pleadings. A February
14, 2003 minute order described the motion by stating: “Moving party contends that the evidence in
the offer *343  of proof ... establishes that it has paid the defense costs and the settlement amount,
with interest, in the underlying Peralta action. Moving party thus contends that responding party
can't show damages on causes of action 3–5.” In response to the motion, R & B filed an opposition
in which it stated, inter alia: “The statement set forth in the Offer of proof hardly qualifies as an
admission that plaintiff has been offered all of the damages it could possibly prove against [Truck
Underwriters] and FGI.” The trial court agreed with this contention, further stating in the minute
order: “Responding party correctly argues, the statement in the offer of proof doesn't conclusively
establish that these are the entire damages suffered by responding party.” As is evident, R & B
maintained at the trial level that its offer of proof was not intended to constitute an admission that
all conceivable damages with respect to the negligent misrepresentation cause of action had been
tendered, and the trial court agreed with this assertion. We, too, do not view the language of the
offer of proof as being an unambiguous admission on R & B's part that all damages conceivably
available under the negligent misrepresentation cause of action had indeed been tendered already.


We observe that R & B, in its opening brief on appeal, reiterates verbatim the above quoted
language from the offer of proof, and, in doing so, provides a citation to the offer of proof. The
quoted language, as repeated in the opening brief, continues to reference the trial exhibit wherein
Truck Insurance explained the nature of the tender. The ambiguity in the quoted language does not
disappear just because the language is restated in R & B's opening brief.


We also note that R & B states in its opening brief that “Truck [Insurance] **440  moved for a
non-suit on the grounds the pleadings established that Truck [Insurance] had tendered damages
which equaled the damages on the Peralta matter, the attorneys fees paid to Peralta's lawyers and
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to R & B's lawyers on the Peralta matter and 10 percent interest to date of the tender. R.T. v. 4 p.
769; 20–770:9.” This language suffers from the same ambiguity as the other language, which was
first stated in the offer of proof and then repeated in the opening brief. Did R & B merely mean
to describe the grounds Truck Insurance argued, or did R & B mean to concede that all possible
damages had in fact been tendered already? The citation to the reporter's transcript may be key:
It is a citation to the argument of Truck Insurance. This is an indication that R & B only meant to
describe Truck Insurance's activities and arguments, not to make a concession.


Erring on the side of caution, and with the goal of giving the litigants a full and fair trial
on the merits, we remand the negligent misrepresentation issues to the trial court for further
proceedings to the extent that R & B has not conceded that all potential damages under the
negligent misrepresentation cause of action have been tendered.


*344  (2) Substantive issues
R & B states that it put out a bid request for coverage, including a requirement that the policy
provide lemon law coverage for its used car sales operation. It also asserts that Westenberger
and Lopez each represented that the automotive dealers package included lemon law coverage
applicable to R & B's business. R & B further maintains that while Westenberger indicated that he
was not especially familiar with the details of the policy, he referred R & B to Lopez to confirm
the coverage points. According to R & B, it thereafter had contact with Lopez, who confirmed
that the policy would provide lemon law coverage for R & B's business. The parties agree that
the policy actually delivered provided lemon law coverage for new car sales only. Assuming this
characterization of the facts is accurate, the insurance delivered clearly was not the insurance
requested by R & B or promised by Westenberger and Lopez. In this way, the case before us is on
all fours with Butcher, supra, 77 Cal.App.4th 1442, 92 Cal.Rptr.2d 521. That is to say, a jury could
potentially find that Westenberger and Lopez were the agents of FGI and/or Truck Insurance and
that they made misrepresentations to R & B for which FGI and/or Truck Insurance should be held
liable. (Butcher, supra, 77 Cal.App.4th at pp. 1461, 1465, 92 Cal.Rptr.2d 521.)


[10]  [11]  [12]  [13]  “The most definitive characteristic of an insurance agent is his authority to
bind his principal, the insurer....” (Marsh & McLennan of Cal., Inc. v. City of Los Angeles (1976)
62 Cal.App.3d 108, 117, 132 Cal.Rptr. 796.) “[T]he general rule is that ‘... in the absence of notice,
actual or constructive, to the insured of any limitations upon such agent's authority, a general agent
may bind the company by any acts, agreements or representations that are within the ordinary
scope and limits of the insurance business entrusted to him, although they are in violation of private
instructions or restrictions upon his authority.’ [Citation.]” (Troost v. Estate of DeBoer (1984) 155
Cal.App.3d 289, 298, 202 Cal.Rptr. 47.) Indeed, “[a]n insurer, as a principal, may be vicariously
liable for the torts of its agent if the insurer directed or authorized the agent to perform the tortious
acts, or if it ratifies acts it did not originally authorize. [Citation.]” (Desai v. Farmers Ins. Exchange,
supra, 47 Cal.App.4th at pp. 1118–1119, 55 Cal.Rptr.2d 276.) Furthermore, an insurer **441
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“may be held vicariously liable for failing to fulfill its basic obligation to provide the insurance
required by the policy's intended beneficiary and demanded from the agent. [Citation.]” (Id. at p.
1120, 55 Cal.Rptr.2d 276.)


Despite the fact that the court had before it evidence concerning the agency status of both
Westenberger and Lopez, and the purported misrepresentations made by each of them, the court
granted two motions for nonsuit as to the misrepresentation causes of action. It granted the first
motion in favor of FGI and Truck Underwriters and the second motion in favor of Truck Insurance.


[14]  [15]  [16]  [17]  *345  We address these two motions in turn. 7  In doing so, we bear in
mind that “ ‘A defendant is entitled to a nonsuit if the trial court determines that, as a matter
of law, the evidence presented by plaintiff is insufficient to permit a jury to find in his favor.
[Citation.] “In determining whether plaintiff's evidence is sufficient, the court may not weigh the
evidence or consider the credibility of witnesses. Instead, the evidence most favorable to plaintiff
must be accepted as true and conflicting evidence must be disregarded. The court must give ‘to
the plaintiff['s] evidence all the value to which it is legally entitled, ... indulging every legitimate
inference which may be drawn from the evidence in plaintiff’[s] favor.' ” [Citation.] A mere
“scintilla of evidence” does not create a conflict for the jury's resolution; “there must be substantial
evidence to create the necessary conflict.” [Citation.]' [Citations.]” (Adams v. City of Fremont
(1998) 68 Cal.App.4th 243, 262–263, 80 Cal.Rptr.2d 196.)


7 In its opening brief on appeal, R & B states that “[t]he Trial Court committed prejudicial
error when it granted a nonsuit on the causes of action for Intentional Misrepresentation and
Negligent Misrepresentation.” As indicated above, the court actually granted two separate
motions for nonsuit. With respect to the disposition of the misrepresentation causes of action,
R & B is not clear as to whether it intends to challenge the orders granting each of the two
motions for nonsuit or only the order granting one of them. We will assume that R & B
intends its arguments on misrepresentation to apply equally to the misrepresentation causes
of action it pled against each of FGI, Truck Underwriters and Truck Insurance.


(a) FGI/Truck Underwriters motion
[18]  The judgment recites that the court granted the motion for nonsuit brought by FGI and Truck
Underwriters in light of the court's findings that neither FGI nor Truck Underwriters owed R &
B a fiduciary duty under a subscription agreement and that FGI was not the alter ego of Truck
Underwriters. We will discuss these findings in greater detail later in this opinion. However, at
this point, suffice it to say that we do not see the relevance of these findings with respect to the
misrepresentation causes of action. The fact that the subscription agreement did not give rise to
certain fiduciary duties and the fact that FGI was not found to be the alter ego of Truck Underwriters
have no bearing on whether either of those entities made misrepresentations to R & B.
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The cause of action in question, misrepresentation, simply is not predicated on the existence
of a fiduciary duty under the subscription agreement. Furthermore, inasmuch as evidence was
presented showing that Lopez was a “Farmers” commercial sales representative or a field
underwriter for FGI, and Westenberger was an agent for the Farmers Insurance Group of
Companies, there is a conceivable basis for holding FGI liable for misrepresentation irrespective
of whether it is the alter ego of Truck Underwriters. Whether Lopez and Westenberger were agents
of FGI, for whose representations **442  FGI should be held liable, is a question of fact for the
jury to determine. (Troost v. Estate of DeBoer, supra, 155 Cal.App.3d at p. 299, 202 Cal.Rptr. 47.)
We cannot say, with *346  respect to FGI, that the evidence was insufficient, as a matter of law, to
hold FGI liable for the purported misrepresentations of Westenberger and Lopez. The court erred
in granting nonsuit in favor of FGI as to the misrepresentation causes of action.


[19]  The ruling in favor of Truck Underwriters is another matter. R & B does not state why Truck
Underwriters should be liable on account of representations made by Westenberger and Lopez. In
fact, it cites no evidence at all that would permit a jury to find that Truck Underwriters made any
misrepresentation to R & B. The court did not err in granting nonsuit in favor of Truck Underwriters
as to the misrepresentation causes of action.


(b) Truck Insurance motion
[20]  We turn now to the motion of Truck Insurance. As R & B readily admits, Truck Insurance
tendered two checks totaling $77,275.98 to R & B more than a year and a half after R & B had
tendered the defense of the Peralta litigation to Truck Insurance and more than a year after R
& B had filed suit against Truck Insurance. At the time of tender, Truck Insurance said that the
total amount of the checks represented the amount R & B had paid to the Peraltas to settle their
suit, plus the amount of attorney fees and costs R & B had incurred in defending itself in the
Peralta suit, together with 10 percent interest. In moving for nonsuit, Truck Insurance said it had
already tendered payment in full for all damages that were available to R & B on a negligent
misrepresentation cause of action and thus there was no viable negligent misrepresentation cause
of action to be tried. 8


8 On March 20, 2003, after the jury had been selected, Truck Insurance made its motion
for nonsuit. A minute order entered on that date states that the motion of Truck Insurance
was based on R & B's “earlier motion regarding fiduciary duty and alter ego.” This would
appear to be an erroneous statement, however. The Truck Underwriters and FGI motion may
have been based on the findings concerning fiduciary duty and alter ego, but those findings
had nothing to do with Truck Insurance. The reporter's transcript of the March 20, 2003
proceedings indicates that the Truck Insurance motion was based to a significant extent on
the Truck Insurance tender of payment to R & B.
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Truck Insurance reiterates this argument on appeal, while R & B maintains the trial court, due to
erroneous evidentiary rulings, failed to consider what actual damages R & B had incurred. Truck
Insurance cites no portion of the record to show that R & B conceded that the amount tendered
represented the full amount of damages that could possibly be recovered under the negligent
misrepresentation cause of action. The order granting Truck Insurance's motion for nonsuit as to
the negligent misrepresentation cause of action is reversed.


[21]  Next, we turn to the intentional misrepresentation cause of action. Truck Insurance, pointing
to two statements contained in R & B's trial brief, *347  contends that R & B has conceded that
there was no intentional misrepresentation. As we shall show, this is an overly narrow construction
of R & B's statements.


In the introduction to the trial brief, R & B stated, with respect to Westenberger and Lopez, “The
Farmers' agents were apparently unaware, as was R & B, that the fine print of the policy limited
‘lemon law’ coverage to the sale of ‘new motor vehicles.’ ” (Emphasis omitted.) Under its topic
heading on reformation, R & B also said, “both Farmers (through its **443  agents Lopez and
Westenberger) and R & B proceeded in the mutually mistaken belief that R & B was receiving
‘Lemon Law’ coverage under the Products Deficiency Liability Endorsement, notwithstanding the
fact that it was never a seller of ‘new motor vehicles.’ ” While one could argue that these statements
constituted an admission that the two insurance agents acted only negligently, and there were no
intentional misrepresentations made, one must consider these statements in their argumentative
context. Litigants frequently plead in the alternative, coloring assertions of fact to support one
cause of action or another. (See Rader Co. v. Stone (1986) 178 Cal.App.3d 10, 29, 223 Cal.Rptr.
806.) Here, the assertion that there was a mutual mistake was intended to support the reformation
cause of action, but this does not preclude R & B from making an effort to characterize the facts
of the case, in the alternative, as supporting intentional misrepresentation.


Furthermore, other language in the trial brief indicates that R & B did not intend to make
any concession that there was no intentional misrepresentation. Under its bait and switch
topic heading, R & B stated: “Farmers[, i.e., Truck Insurance, Truck Underwriters and FGI
collectively,] intentionally misrepresented the terms of the policy when Farmers agents failed
to disclose to R & B the new vehicle limitation on coverage and provided R & B with the
false and deceptive marketing brochure which also failed to disclose this limitation.” Under the
intentional misrepresentation topic heading, R & B stated: “The evidence will show that Farmers
created the Automotive Dealers package knowing that there was no coverage for used cars but
never distinguished it in its brochures or advised its agent Westenberger. FGI employee Lopez
affirmatively misrepresented the terms. The evidence will show that Farmers extensively marketed
the policy to used car dealers—Mom and Pop organizations.... The evidence will show intentional
misrepresentation of the worst kind: bait and switch.” Clearly, R & B did not intend to concede
there was no intentional misrepresentation.
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On appeal, Truck Insurance refers to Westenberger as its agent and concedes that the evidence,
viewed in the light most favorable to R & B, reflects that Westenberger offered to sell R & B an
automotive dealers package. Truck Insurance also concedes that the marketing brochure for the
*348  package, a copy of which is contained in the record as a trial exhibit, represented that the
package included product deficiency liability (i.e., lemon law) coverage. R & B wanted to link this
evidence together with evidence of Truck Insurance's marketing of the automotive dealers package
to other used car dealerships, but it did not have that opportunity.


R & B stated in opposition to the motion for nonsuit that it believed it could prove intentional
misrepresentation were it not for the fact that the court, in granting various motions in limine,
had excluded R & B's evidence on the point. More specifically, it stated that it could show that
Westenberger's conduct in connection with the sales of the automotive dealers package to other
used car dealerships demonstrated fraud. 9  As we explain in greater detail below, the court erred
when it granted Truck Insurance's motion in limine No. 14, thereby excluding the testimony of
several used car dealers, at least two of whom purportedly were prepared to testify that they
had received express representations **444  that the policies sold to them would provide lemon
law coverage for their used car dealerships. On remand, R & B will have an opportunity to
present that evidence. The order granting Truck Insurance's motion for nonsuit as to the intentional
misrepresentation cause of action is reversed.


9 We see no reason why Templeton Feed & Grain v. Ralston Purina Co. (1968) 69 Cal.2d
461, 72 Cal.Rptr. 344, 446 P.2d 152, cited by Truck Insurance, would preclude an award of
punitive damages with respect to the intentional misrepresentation cause of action.


C. Reformation:
[22]  When the court granted Truck Insurance's motion for nonsuit, it disposed of not only the
misrepresentation causes of action, but also the reformation cause of action. The judgment does
not articulate the court's rationale with respect to the disposition of the reformation cause of action.
However, the reporter's transcript of the proceedings at which the court ruled shows that the focus
of the argument was on the misrepresentation causes of action and the fact that Truck Insurance
had already tendered payment of $77,275.98. The court appeared to buy into the argument that
there were no damages left to collect and therefore nothing left to say. The court expressed no
separate or distinct rationale for granting nonsuit as to the reformation cause of action.


Whether the court made its ruling based on the $77,275.98 tender or otherwise, it erred in granting
nonsuit as to the reformation cause of action. For one thing, the full measure of damages that
may be available under a cause of action for breach of a reformed insurance contract has not been
shown. For another, there has been no finding on the issue of whether the predicate elements of



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968130357&pubNum=661&originatingDoc=I6ea29c2ef7db11daa2529ff4f933adbe&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968130357&pubNum=661&originatingDoc=I6ea29c2ef7db11daa2529ff4f933adbe&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





R & B Auto Center, Inc. v. Farmers Group, Inc., 140 Cal.App.4th 327 (2006)
44 Cal.Rptr.3d 426, 06 Cal. Daily Op. Serv. 4950, 2006 Daily Journal D.A.R. 7225


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 26


a cause of action for reformation have been met. (See *349  Civ.Code, § 3399 10 ; Hess v. Ford
Motor Co. (2002) 27 Cal.4th 516, 524–525, 117 Cal.Rptr.2d 220, 41 P.3d 46; Butcher, supra, 77
Cal.App.4th 1442, 1465, 92 Cal.Rptr.2d 521.) Based on the information contained in the record,
we cannot say that the evidence was insufficient as a matter of law to support a finding in favor
of R & B on a reformation cause of action.


10 Civil Code section 3399 provides: “When, through fraud or a mutual mistake of the parties,
or a mistake of one party, which the other at the time knew or suspected, a written contract
does not truly express the intention of the parties, it may be revised on the application of a
party aggrieved, so as to express that intention....”


D. Breach of Contract:


(1) Waiver
[23]  As mentioned previously, the court in Butcher, supra, 77 Cal.App.4th 1442, 92 Cal.Rptr.2d
521, stated that the appellant insured therein had waived its right to argue the breach of contract
cause of action, because the insured had not asserted that the insurer breached the terms of the
insurance contract as written. (Id. at p. 1467, fn. 21, 92 Cal.Rptr.2d 521.) In the case before us,
R & B acknowledges that the insurance contract as written provides lemon law coverage for new
car sales only. Since R & B makes no argument that Truck Insurance breached its obligation to
provide lemon law coverage for new car sales, it has waived its right to argue that the insurance
contract as written was breached. 11


11 This is not to say that R & B is precluded from seeking damages with respect to the breach
of a reformed insurance contract, should R & B prevail on a reformation theory on remand.


(2) Procedural issues
This notwithstanding, R & B claims that it was denied due process when the court ruled that Truck
Insurance had not breached the insurance contract as a matter of law. This is a curious assertion
**445  given the procedural posture of the case. Truck Insurance filed its motion in limine No. l
in which it requested the court to bifurcate the issue of coverage from the other issues and to rule
on the issue of coverage as a matter of law. In addition, R & B, in its own motion in limine No. 1,
specifically asserted that the question of whether the insurer had a duty to defend and indemnify
was a matter of law and requested that the court rule on the issue of coverage before submitting
the remainder of the case to the jury. Of course, R & B sought a different outcome than did Truck
Insurance. Truck Insurance sought a ruling as a matter of law that the Peralta litigation was not
covered, based on clear policy language, whereas R & B sought a ruling as a matter of law that
there was a duty to defend and indemnify, based not on policy language but on waiver.
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The bottom line is that both parties requested the court to make a ruling as a matter of law, and
the court did so. It ruled that R & B's claim was not *350  covered under the insurance policy as a
matter of law, and it was correct in so ruling. R & B has never asserted that its policy provides lemon
law coverage applicable to used car sales and has never claimed that Truck Insurance breached
the terms of the insurance contract as issued. The insurance policy provided no coverage, and
no potential for coverage, so it was clear there was no duty to either defend or indemnify and
the breach of contract cause of action was not viable. (See Waller v. Truck Ins. Exchange, Inc.
(1995) 11 Cal.4th 1, 19, 37, 44 Cal.Rptr.2d 370, 900 P.2d 619; Ward General Ins. Services, Inc. v.
Employers Fire Ins. Co. (2003) 114 Cal.App.4th 548, 559, 7 Cal.Rptr.3d 844.)


Once it ruled that R & B's claim was not covered under the insurance policy as a matter of law, the
court dismissed the cause of action for breach of contract. R & B complains that the court erred in
dismissing the cause of action sua sponte. However, as we shall show, to the extent that the court
may have made a procedural error either in issuing a coverage ruling in response to a motion in
limine or in dismissing the breach of contract cause of action, it was invited error.


[24]  R & B clearly requested the coverage ruling, not only in its motion in limine, but in extensive
oral argument as well. At a hearing on the motion, R & B argued that the evidence was undisputed
and that the parties agreed that the matter they had put before the court was a legal issue. Truck
Insurance argued that R & B's motion was an improper motion for summary judgment and the
court itself repeatedly asked R & B whether it would have been more appropriate to raise the
matter as a motion for summary adjudication. At the hearing, the court also asked what it was
supposed to do after it made a coverage determination. The parties made their respective arguments
as to which, if any, causes of action would then be eliminated. Although we discourage the use
of motions in limine to achieve summary adjudication, given the procedural posture of the case,
any error in granting relief based on R & B's motion in limine was invited error. “When a party
by his conduct induces the commission of an error, he is estopped from asserting it as a ground
for reversal. [Citation.]” (Kardly v. State Farm Mut. Auto. Ins. Co. (1995) 31 Cal.App.4th 1746,
1750, 37 Cal.Rptr.2d 612.)


[25]  Furthermore, “[a] judgment may not be reversed on appeal ... unless ‘after an examination of
the entire cause, including the evidence,’ it appears the error caused a ‘miscarriage of justice.’ (Cal.
Const., art. VI, § 13.) When the error is one of state law only, it generally does not warrant reversal
unless there is a reasonable **446  probability that in the absence of the error, a result more
favorable to the appealing party would have been reached. [Citation.]” (Soule v. General Motors
Corp. (1994) 8 Cal.4th 548, 574, 34 Cal.Rptr.2d 607, 882 P.2d 298.) Inasmuch as the court correctly
ruled that there was no *351  coverage as a matter of law, a more favorable result would not have
been reached had the court awaited the filing of a separate motion before dismissing the breach
of contract cause of action. Consequently, we do not see how the court's dismissal order resulted
in a miscarriage of justice.
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(3) Other relief
The fact that the breach of contract cause of action was dismissed does not mean, of course,
that R & B is without a remedy. R & B claims to be aggrieved because the insurance agents
misrepresented coverage and the coverage that was delivered did not conform to the agreement
of the parties. Based on Butcher, supra, 77 Cal.App.4th 1442, 92 Cal.Rptr.2d 521, it is clear that
R & B's claims sound in misrepresentation and reformation. As we have already stated, R & B
may seek relief under those theories.


E. Motion for Leave to Amend to Allege Waiver and Estoppel:
R & B did not identify either waiver or estoppel as a basis of a cause of action in its third amended
complaint. This notwithstanding, R & B says that Truck Insurance, Truck Underwriters and FGI
have waived any defenses to their obligation to provide coverage and should be estopped from
denying coverage. Shortly before trial, Truck Insurance filed its motion in limine No. 4, in which
it requested a court order precluding R & B from either alleging waiver or estoppel or introducing
evidence thereof. In its opposition to the motion, R & B requested leave to further amend its
complaint to add allegations of waiver and estoppel.


Truck Insurance also filed its motion in limine No. 7, in which it sought a court order binding R &
B to the parameters of its pleadings and prohibiting R & B from introducing evidence outside the
parameters of its third amended complaint. The court granted motion in limine No. 4 and motion in
limine No. 7. R & B then filed a motion for leave to file a fourth amended complaint in which the
breach of contract cause of action would be predicated on a waiver of the right to deny coverage
and an estoppel to deny coverage. The court denied the motion.


R & B asserts the trial court abused its discretion in denying R & B's motions for leave to further
amend its third amended complaint to include allegations of waiver and estoppel. It contends that
the evidence shows Truck Insurance, Truck Underwriters and FGI deliberately chose not to deny
either the duty to defend or the duty to indemnify, leaving the coverage determination up in the air,
despite a regulatory requirement that the insurer either defend or deny coverage. (See Cal.Code
Regs., tit. 10, § 2695.7, subd. (b); see also Ins.Code, § 790.03, subd. (h).) This, R & B concludes,
demonstrates that Truck Insurance, Truck Underwriters and FGI waived the right to deny coverage,
or should be estopped to deny coverage. R & B also says that the ultimate tender of the $77,275.98
is also ground for waiver or estoppel. Finally, R & B asserts *352  that Truck Insurance, Truck
Underwriters and FGI should be estopped to deny coverage because R & B relied to its detriment
on the representations of Westenberger and Lopez that the policy provided lemon law coverage
for used car sales.
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In support of its waiver and estoppel arguments, R & B cites Chase v. Blue Cross of California
(1996) 42 Cal.App.4th 1142, 1151, 50 Cal.Rptr.2d 178. Chase had **447  to do with an instance in
which the plaintiff insured asserted that the defendant insurer had forfeited the right to invoke the
policy's arbitration clause. (Id. at p. 1148, 50 Cal.Rptr.2d 178.) The appellate court acknowledged
that an insurer could lose a contractual right under certain circumstances and remanded the matter
to the trial court for a determination of whether the insurer had indeed forfeited the right to invoke
the arbitration clause on the facts of the case. (Id. at pp. 1151, 1158, 1162, 50 Cal.Rptr.2d 178.)
The case before us, however, does not involve the forfeiture of a contractual right under the policy.
Rather, it involves the use of the theories of waiver and estoppel to create coverage where none
otherwise exists—that is, to create an otherwise nonexistent written contract providing lemon law
coverage for used car sales, in order to use the newly created contract as the basis for a claim of
breach. The distinction is key.


[26]  “ ‘ “ ‘The rule is well established that the doctrines of implied waiver and of estoppel, based
upon the conduct or action of the insurer, are not available to bring within the coverage of a policy
risks not covered by its terms, or risks expressly excluded therefrom....’ ” ' [Citation.]” (Manneck
v. Lawyers Title Ins. Corp. (1994) 28 Cal.App.4th 1294, 1303, 33 Cal.Rptr.2d 771.) We cannot see
how the court abused its discretion in denying a motion that would have permitted R & B to amend
to include allegations upon which R & B cannot prevail as a matter of law. We will affirm the
ruling of the trial court if it is correct on any ground (Schubert v. Reynolds (2002) 95 Cal.App.4th
100, 110, 115 Cal.Rptr.2d 285) and so uphold the ruling in this case.


F. Breach of the Covenant of Good Faith and Fair Dealing:
[27]  Truck Insurance, in its motion in limine No. 1, argued that if the court found there was no
coverage as a matter of law, then the R & B would be unable to succeed on its bad faith cause of
action. In support of its position, Truck Insurance cited Waller v. Truck Ins. Exchange, Inc. (1995)
11 Cal.4th 1, 44 Cal.Rptr.2d 370, 900 P.2d 619. In that case, the Supreme Court stated: “It is clear
that if there is no potential for coverage and, hence, no duty to defend under the terms of the policy,
there can be no action for breach of the implied covenant of good faith and fair *353  dealing
because the covenant is based on the contractual relationship between the insured and the insurer.
[Citation.]” (Id. at p. 36, 44 Cal.Rptr.2d 370, 900 P.2d 619.)


After the trial court in the matter before us granted Truck Insurance's motion, it dismissed the cause
of action for tortious breach of contract. It was correct in so doing. The policy clearly provides no
lemon law coverage for used car sales and Truck Insurance cannot be held to have breached the
implied covenant of good faith and fair dealing with respect to the insurance contract as written,
because there was no potential for coverage thereunder. (Waller v. Truck Ins. Exchange, Inc., supra,
11 Cal.4th at p. 36, 44 Cal.Rptr.2d 370, 900 P.2d 619.)
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To the extent that R & B attempts to characterize its bad faith claim as pertaining to statutory
bad faith, i.e., acts such as those Insurance Code section 790.03 defines as unfair or deceptive,
the dismissal of the cause of action remains proper. As the Supreme Court stated in Waller v.
Truck Ins. Exchange, Inc., supra, 11 Cal.4th 1, 44 Cal.Rptr.2d 370, 900 P.2d 619, Insurance Code
“section 790.03 confers no private right of action for damages. [Citations.]” (Id. at p. 35, 44
Cal.Rptr.2d 370, 900 P.2d 619.) When an insurance company engages in activities proscribed
by that **448  section, the conduct may be addressed by the insurance commissioner, who may
impose administrative sanctions against the company. (Id. at p. 36, 44 Cal.Rptr.2d 370, 900 P.2d
619.)


Although two cases, i.e., Neufeld v. Balboa Ins. Co. (2000) 84 Cal.App.4th 759, 101 Cal.Rptr.2d
151, and Spray, Gould & Bowers v. Associated Internat. Ins. Co. (1999) 71 Cal.App.4th 1260,
84 Cal.Rptr.2d 552, have held that an estoppel may be applied against an insurance company
that violates the provisions of Insurance Code section 790 et seq. or the regulations promulgated
thereunder, those cases are distinguishable from the one before us because in each of them there
was a potential for coverage under the respective policy. However, when there is no potential for
coverage, a cause of action for bad faith in the investigation and processing of a claim will not lie.
(San Diego Housing Com. v. Industrial Indemnity Co. (1998) 68 Cal.App.4th 526, 544–545, 80
Cal.Rptr.2d 393.) That being the case, the trial court in this matter did not err in dismissing the
bad faith cause of action to the extent it may be based on a violation of Insurance Code section
790 et seq. or the regulations promulgated thereunder.


That is not quite the end of our inquiry, however. R & B attempts to piggyback a bad faith cause
of action on top of its reformation cause of action. That is to say, R & B argues that an insurance
contract can be reformed to provide not only retroactive insurance coverage, but also a retroactive
basis for a bad faith claim. As R & B sees it, even though there was no potential for coverage at
the time Truck Insurance processed the lemon law claim, Truck Insurance nonetheless should be
held liable for bad *354  faith if in the future the insurance contract is reformed to provide lemon
law coverage for used car sales. Truck Insurance disagrees. Neither party cites a case on point.


[28]  [29]  However, we observe that “before an insurer can be found to have acted tortiously
(i.e., in bad faith), for its delay or denial in the payment of policy benefits, it must be shown
that the insurer acted unreasonably or without proper cause. [Citations.]” (Chateau Chamberay
Homeowners Assn. v. Associated Internat. Ins. Co. (2001) 90 Cal.App.4th 335, 347, 108
Cal.Rptr.2d 776.) Generally speaking, “the reasonableness of the insurer's decisions and actions
must be evaluated as of the time that they were made.... [Citation.]” (Ibid.; accord, Filippo
Industries, Inc. v. Sun Ins. Co. (1999) 74 Cal.App.4th 1429, 1441, 88 Cal.Rptr.2d 881.) When an
insured submits a claim to an insurer and there is no potential for coverage of that claim under the
policy, the insurer has no duty to defend and it may reasonably deny the claim. (Waller v. Truck Ins.
Exchange, Inc., supra, 11 Cal.4th at p. 36, 44 Cal.Rptr.2d 370, 900 P.2d 619.) Since it is reasonable
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to deny the claim at the time, if the policy is later reformed to provide retroactive coverage, the
insurer may not be held liable for bad faith for failing to have the foresight to know that the policy
would be reformed. 12


12 As this court has previously made clear, we disagree with any suggestion that court opinions
rendered after an insurer has made its coverage decision can never be considered in
determining whether the insurer acted in bad faith. (Morris v. Paul Revere Life Ins. Co. (2003)
109 Cal.App.4th 966, 976, 135 Cal.Rptr.2d 718.) However, it would be inequitable to use a
judgment of reformation to provide a retroactive basis for a bad faith claim in the particular
context before us.


In the case before us, R & B submitted a lemon law claim with respect to a used car sale when
the policy clearly provided lemon law coverage with respect to new **449  car sales only. At the
time Truck Insurance evaluated the claim, it was reasonable to deny it. If, on remand, the court
should reform the policy to provide lemon law coverage for used car sales, this does not mean that
Truck Insurance will be deemed to have acted in bad faith retroactively. The court did not err in
dismissing the bad faith cause of action.


G. Violation of Business and Professions Code section 17200:


(1) Effect of coverage ruling
[30]  In its third amended complaint, R & B asserted a cause of action for violation of Business
and Professions Code section 17200. 13  R & B stated *355  FGI, Truck Insurance, and Truck
Underwriters “have engaged in unfair and unlawful business practices by selling insurance policies
in which the policy coverage states that it applies to new cars, to car dealerships engaged solely
in the business of selling used cars. Based on [the insurance companies'] representations, the
dealerships believed that they were covered by the aforementioned [policies]. Plaintiff is informed
and believes, and thereon alleges that [the insurance companies] sold these policies with the intent
of subsequently denying coverage to the used car dealers on the basis that the policies only applied
to new cars.” R & B sought to enjoin the insurance companies from continuing the allegedly
unlawful practice. It also requested that the insurance companies be required to disgorge their
wrongfully obtained profits and that R & B be awarded attorney fees pursuant to Code of Civil
Procedure section 1021.5.


13 Business and Professions Code section 17200 provides: “As used in this chapter, unfair
competition shall mean and include any unlawful, unfair or fraudulent business act or
practice and unfair, deceptive, untrue or misleading advertising and any act prohibited
by Chapter 1 (commencing with Section 17500) of Part 3 of Division 7 of the Business
and Professions Code.” Business and Professions Code section 17203, as amended by
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Proposition 64, provides: “Any person who engages, has engaged, or proposes to engage in
unfair competition may be enjoined in any court of competent jurisdiction. The court may
make such orders or judgments, including the appointment of a receiver, as may be necessary
to prevent the use or employment by any person of any practice which constitutes unfair
competition, as defined in this chapter, or as may be necessary to restore to any person in
interest any money or property, real or personal, which may have been acquired by means of
such unfair competition. Any person may pursue representative claims or relief on behalf of
others only if the claimant meets the standing requirements of Section 17204 and complies
with Section 382 of the Code of Civil Procedure....”


Curiously, the court disposed of the unfair competition cause of action when ruling on the first
motions in limine filed by each of Truck Insurance and R & B, those seeking a ruling as to
the existence of coverage as a matter of law. At the hearing on the motions in limine, the court
asked Truck Insurance how many of the seven causes of action would be eliminated if the court
determined as a matter of law that there was no coverage. Truck Insurance responded that such a
ruling would eliminate the breach of contract, bad faith, and unfair competition causes of action.


Truck Insurance says that, at the hearing on the motions in limine, “R & B never suggested its
unfair competition [argument] was independent of its coverage arguments.” This implies that R
& B was throwing in the towel on the unfair competition argument in the event the court ruled
against it on the coverage argument. However, this is not the case. At the hearing, R & B stated,
“even if one [were] to ... reach the conclusion that the naked provisions of the policy alone [did]
not provide coverage, it [would not] dispose of any issues in this case.” In other words, **450
R & B did not concede that the unfair competition cause of action was insupportable in the event
of an adverse ruling on coverage.


After the trial court ruled on the motions in limine and held that there was no coverage as a matter
of law, it also dismissed the three causes of action *356  suggested by Truck Insurance—those for
breach of contract, bad faith and unfair competition. We cannot see why a ruling that the insurance
contract provided no coverage for the Peralta litigation claim should translate into a ruling that
R & B cannot state a cause of action seeking to enjoin unfair business practices. Whether the
insurance contract provided for lemon law coverage for used car sales was a question of law that
the court readily answered by reviewing that contract. But the fact that the insurance contract
limited lemon law coverage to new car sales hardly proves that Truck Insurance does not engage
in unfair business practices in the sale of its new car lemon law coverage to used car dealerships.
The court erred in disposing of the unfair business practices cause of action just because it held
that the insurance contract did not provide coverage for the Peralta litigation.


(2) Evidence/Truck Insurance's motion in limine No. 14



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17204&originatingDoc=I6ea29c2ef7db11daa2529ff4f933adbe&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS382&originatingDoc=I6ea29c2ef7db11daa2529ff4f933adbe&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





R & B Auto Center, Inc. v. Farmers Group, Inc., 140 Cal.App.4th 327 (2006)
44 Cal.Rptr.3d 426, 06 Cal. Daily Op. Serv. 4950, 2006 Daily Journal D.A.R. 7225


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 33


[31]  Truck Insurance contends that the court nonetheless ruled properly in dismissing the unfair
competition cause of action, because R & B offered no evidence that the business practices
complained of were continuing at the time of trial. However, R & B was not permitted to present
its evidence of unfair business practices, due to an adverse ruling on Truck Insurance's motion in
limine No. 14.


R & B states that it was prepared to offer the testimony of three witnesses, Messrs. Fena, Rusich,
and Sweet, that would have supported the cause of action. Indeed, at the hearing on Truck
Insurance's motion in limine No. 14, R & B asserted that the three individuals were used car dealers
each of whom purportedly had been sold the same inapplicable lemon law coverage as had been
sold to R & B. R & B further asserted that at least two of the three were prepared to testify that
they had received express representations that the policies would provide lemon law coverage for
their used car dealerships.


However, in its motion in limine No. 14, Truck Insurance sought the exclusion of the testimony
of witnesses who had not been identified during the discovery process. The parties agree that
Fena, Rusich and Sweet were not identified during the discovery process. The motion in limine
cited Thoren v. Johnston & Washer (1972) 29 Cal.App.3d 270, 105 Cal.Rptr. 276, in support of its
request. In Thoren, the court stated: “One of the principal purposes of civil discovery is to do away
with ‘the sporting theory of litigation—namely, surprise at the trial.’ [Citation.] The purpose is
accomplished by giving ‘greater assistance to the parties in ascertaining the truth and in checking
and preventing perjury,’ and by providing ‘an effective means of detecting and exposing false,
fraudulent and sham claims and defenses.’ [Citation.] Where the party served with an interrogatory
asking the names of witnesses to an occurrence then known to him deprives his adversary of that
*357  information by a willfully false response, he subjects the adversary to unfair surprise at
trial.” (Id. at p. 274, 105 Cal.Rptr. 276.) The court also stated: “An order which bars the testimony
of a witness whose name was deliberately excluded in an answer to an interrogatory seeking the
names of witnesses protects the interrogating party from the oppression otherwise flowing from
the answer.” (Ibid.)


**451  In opposition to the motion in limine, R & B stated that it did not discover the three
witnesses in question until after the discovery cutoff date. 14  In other words, there was no deliberate
concealment of the identity of the witnesses, as was the case in Thoren v. Johnston & Washer, supra,
29 Cal.App.3d 270, 105 Cal.Rptr. 276. Because of this distinction, R & B argued the testimony
of the witnesses should not be excluded.


14 Although we do not see a declaration supporting the statement that the witnesses were
not discovered until after the discovery cutoff date, Truck Insurance does not raise an
issue as to the lack of evidentiary support for the statement. Consequently, we see no
reason to concern ourselves with the matter at this juncture. This is particularly true
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considering that “[a]ttorneys are ‘member[s] of an ancient, honorable and deservingly
honored profession.’ [Citation.] We call them ‘officers of the court.’ [Citation.] Let's practice
what we preach and treat them with the respect they have earned. As we recently stated
in DCH Health Services Corp. v. Waite (2002) 95 Cal.App.4th 829, 834, 115 Cal.Rptr.2d
847, ‘the court should start with the presumption that, unless proven otherwise, lawyers will
behave in an ethical manner.’ ” (Frazier v. Superior Court (2002) 97 Cal.App.4th 23, 36,
118 Cal.Rptr.2d 129.) For the purposes of this appeal, we presume that R & B can provide
evidentiary support for its statement. If the matter becomes an issue on remand, the court
may require the submission of such evidentiary support before making its ultimate ruling
on the issue.


Despite R & B's arguments, the court granted Truck Insurance's motion in limine No. 14. This was
error. “Thoren [v. Johnston & Washer, supra, 29 Cal.App.3d 270, 105 Cal.Rptr. 276] ... does not
stand for the proposition that evidence may be excluded based on the mere failure to supplement or
amend an interrogatory answer that was truthful when originally served.” 15  (Biles v. Exxon Mobil
Corp. (2004) 124 Cal.App.4th 1315, 1325, 22 Cal.Rptr.3d 282.) The court abused its discretion
in excluding the testimony of these three witnesses, and *358  thus excluding nearly all of the
evidence that would have shown the alleged pattern and practice underlying the unfair competition
claim. (Tudor Ranches, Inc. v. State Comp. Ins. Fund (1998) 65 Cal.App.4th 1422, 1431–1432, 77
Cal.Rptr.2d 574.) The trial court erred in granting Truck Insurance's motion in limine No. 14.


15 Thoren v. Johnston & Washer, supra, 29 Cal.App.3d 270, 105 Cal.Rptr. 276, the case the
parties argued before the trial court, relied in part on former Code of Civil Procedure section
2034, subdivision (d) (Stats.1968, ch. 188, § 3, pp. 477–479, as amended, repealed by
Stats.1986, ch. 1334, § 1, p. 4700). (Thoren v. Johnston & Washer, supra, 29 Cal.App.3d at
p. 274, 105 Cal.Rptr. 276.) That subdivision provided that “ ‘... if a party ... willfully fails to
serve and file answers to interrogatories submitted under Section 2030 of this code, ... the
court on motion and notice may strike out all or any part of any pleading of that party, or
dismiss the action or proceeding or any part thereof, or enter a judgment by default against
that party, or impose such other penalties of a lesser nature as the court may deem just....’ ”
(Thoren v. Johnston & Washer, supra, 29 Cal.App.3d at p. 274, 105 Cal.Rptr. 276.) Former
Code of Civil Procedure section 2023, subdivision (b)(3), in effect when Truck Insurance
filed its motion in limine No. 14 in 2002, provided: “The court may impose an evidence
sanction by an order prohibiting any party engaging in the misuse of the discovery process
from introducing designated matters in evidence.” (Repealed by Stats.2004, ch. 182, § 22,
p. 642; see now Code Civ. Proc., § 2023.030, subd. (c) [evidence sanction for misuse of
discovery process].) We do not see how a failure to disclose the names of witnesses who
were unknown to R & B before the discovery cutoff date could constitute a misuse of the
discovery process.
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(3) Related motions in limine
[32]  In its opening discussion on the motion in limine rulings affecting its ability to pursue its
unfair competition cause of action, R & B mentions not only Truck **452  Insurance's motion
in limine No. 14, but also Truck Insurance's motions in limine Nos. 3 and 18, as well as FGI and
Truck Underwriter's motions in limine Nos. 4 and 8. Truck Insurance, in its motion in limine No.
3, requested the exclusion of documents not previously produced during discovery. In its motion
in limine No. 18, Truck Insurance requested the preclusion of evidence or argument concerning
the existence of any prior or subsequent lawsuits or claims against it. In their motion in limine
No. 4, FGI and Truck Underwriters requested the exclusion of evidence of claims made by third
parties. In their motion in limine No. 8, FGI and Truck Underwriters sought the exclusion of any
evidence pertaining to R & B's unfair competition claim. The court granted each motion.


R & B construes the orders on these four motions in limine as precluding the testimony of Fena,
Rusich and Sweet, as well as excluding other evidence relevant to the establishment of its unfair
competition cause of action. 16  Certainly, the granting of the motion in limine No. 8 of FGI and
Truck Underwriters did just that. That one order alone served to exclude all evidence pertaining
to the cause of action. The other orders may potentially have had the same effect.


16 R & B also states that the evidence was relevant to its bad faith and fiduciary duty causes of
action. As we conclude elsewhere herein, those causes of action were properly dismissed, so
we do not concern ourselves with whether the orders on the motions in limine were erroneous
vis-à-vis those causes of action.


“Under the record presented, we conclude the trial court's grant of the motions in limine was
tantamount to a nonsuit [as to the unfair competition cause of action]. We are bound by the same
rules as the trial court. Therefore, on this appeal we must view the evidence most favorably to
appellant [ ], resolving all presumptions, inferences and doubts in [its] favor, and uphold the
judgment for respondents only if it was required as a matter of law. [Citations.]” *359  (Edwards
v. Centex Real Estate Corp. (1997) 53 Cal.App.4th 15, 28, 61 Cal.Rptr.2d 518.) If the witnesses in
question were to testify that they were used car dealers who had purchased the same or a similar
automotive dealers package as had R & B, based on the representation that the lemon law coverage
contained therein applied to used car sales, a trier of fact potentially could find that Truck Insurance
engaged in unfair business practices. “A pattern of misleading oral representations, made by the
defendant's agents, may qualify as an unfair business practice. [Citation.]” (Wilner v. Sunset Life
Ins. Co. (2000) 78 Cal.App.4th 952, 965, 93 Cal.Rptr.2d 413.) We cannot say that, resolving all
presumptions, inferences and doubts in favor of R & B, judgment against R & B on the unfair
competition cause of action was required as a matter of law.


The trial court erred in causing the wholesale disposition of the unfair competition cause of action
through the granting of the aforementioned motions in limine without tailoring its ruling to balance
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the competing concerns of the moving parties against the right of R & B to present evidence to
establish its cause of action. Inasmuch as we have held that the court erred in dismissing the unfair
competition cause of action, the evidence supporting that cause of action remains an issue in this
matter. On remand, the court shall reconsider each of the four aforementioned motions in limine
in light of the fact that the cause of action was erroneously dismissed. Truck Insurance, FGI and
Truck Underwriters do not argue for a different result. Of the three, only Truck Insurance **453
addresses the motions in limine at all, stating simply that if this court concludes that the trial court
erred in dismissing the various causes of action, the trial court will have to revisit its evidentiary
rulings on remand. Truck Insurance is correct on this point.


(4) Effect of Proposition 64
[33]  We have one more issue to address with respect to the unfair competition cause of action.
While this appeal was pending, the electorate approved Proposition 64. The proposition became
effective the day after its approval by the electorate. (Cal. Const., art. II, § 10, subd. (a).)
The proposition contains certain amendments to Business and Professions Code sections 17203
and 17204 concerning the standing to bring an unfair competition action seeking injunctive or
restitutionary relief and the requirement to comply with Code of Civil Procedure section 382 when
bringing an unfair competition claim on behalf of others.


We invited the parties to file supplemental briefs on the retroactivity of Proposition 64 and the
effect of any retroactive application on the case before us. The parties all agreed that the proposition
is retroactive, citing this court's opinion in Benson v. Kwikset Corp. (2005) 126 Cal.App.4th 887,
24 Cal.Rptr.3d 683, review granted April 27, 2005, S132443. The Supreme *360  Court granted
review of Benson, and several other cases addressing the retroactivity of Proposition 64, after the
filing of the supplemental letter briefs in the matter before us.


[34]  Pending a Supreme Court decision on the question of retroactivity, the trial court is directed
to apply the Proposition 64 statutory amendments to this case. “Although the courts normally
construe statutes to operate prospectively, the courts correlatively hold under the common law that
when a pending action rests solely on a statutory basis, and when no rights have vested under the
statute, ‘a repeal of such a statute without a saving clause will terminate all pending actions based
thereon.’ [Citation.]” (Governing Board v. Mann (1977) 18 Cal.3d 819, 829, 135 Cal.Rptr. 526,
558 P.2d 1.) “ ‘The justification for this rule is that all statutory remedies are pursued with full
realization that the legislature may abolish the right to recover at any time.’ [Citation.]” (Ibid.)


In order to proceed with its unfair competition cause of action, then, R & B will need to demonstrate
that it can satisfy the requirements of Business and Professions Code sections 17203 and 17204
as amended by Proposition 64. In other words, it must show that it “has suffered injury in fact and
has lost money or property as a result of [the alleged] unfair competition” (Bus. & Prof.Code, §
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17204, as amended) 17  and, in order to press the cause of action on behalf of the general public, R
& B will need to comply with Code of Civil Procedure section 382 (Bus. & Prof.Code, § 17203,
as amended).


17 Business and Professions Code section 17204, as amended by Proposition 64, provides in
pertinent part: “Actions for any relief pursuant to this chapter shall be prosecuted exclusively
in a court of competent jurisdiction by the Attorney General or any district attorney ... or
by any person who has suffered injury in fact and has lost money or property as a result of
such unfair competition.”


Truck Insurance says that R & B lacks standing, under Business and Professions Code section
17204, to maintain the unfair competition cause of action because it has not alleged that it has “lost
money or property as a result of unfair ... competition.” With this assertion, we certainly disagree.
R & B alleges that it paid premiums **454  for illusory coverage and it had to make payment on
a lemon law claim that it would not have had to pay had the Truck Insurance policy said what it
was represented to say. This is an allegation of loss caused by the purported misrepresentations
concerning the scope of coverage. The standing requirement is met.


Next, Truck emphasizes that R & B cannot seek injunctive relief on behalf of the general public
unless it meets the requirements of Code of Civil Procedure section 382, with reference to class
actions. “Code of Civil Procedure section 382 authorizes class actions ‘when the question is one
of a *361  common or general interest, of many persons, or when the parties are numerous, and
it is impracticable to bring them all before the court....’ The party seeking certification has the
burden to establish the existence of both an ascertainable class and a well-defined community of
interest among class members. [Citation.] The ‘community of interest’ requirement embodies three
factors: (1) predominant common questions of law or fact; (2) class representatives with claims or
defenses typical of the class; and (3) class representatives who can adequately represent the class.
[Citation.]” (Sav-on Drug Stores, Inc. v. Superior Court (2004) 34 Cal.4th 319, 326, 17 Cal.Rptr.3d
906, 96 P.3d 194.) Truck Insurance states that R & B may only seek class action injunctive relief if
it can demonstrate compliance with these requirements. However, Truck Insurance does not assert
that R & B cannot do so.


R & B contends that it can meet the class certification requirements and points us to its offer of
proof with respect to the anticipated testimony of Fena, Rusich and Sweet. R & B requests that
this court remand the matter so that it will have an opportunity to show that it can satisfy the
requirements of Code of Civil Procedure section 382. It is only fair to grant this request, since
at the time R & B filed its third amended complaint it was not required to comply with Code of
Civil Procedure section 382.


H. Breach of Fiduciary Duty and Alter Ego:
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(1) Introduction
In its third amended complaint, R & B alleged that Truck Underwriters and FGI, as attorneys-in-
fact, owed a fiduciary duty to R & B as a subscriber under a subscription agreement. R & B alleged
that Truck Underwriters and FGI had breached their fiduciary duties to obtain coverage consistent
with its express instructions and the express representations of Westenberger and Lopez, and to
provide prompt and competent claims investigation, processing and settlement. It also alleged that
Truck Insurance, Truck Underwriters and FGI were all alter egos of each other.


After it had dismissed the causes of action for breach of contract, breach of the duty of good
faith and fair dealing, and violation of Business and Professions Code section 17200, the court
conducted a bench trial on the breach of fiduciary duty and alter ego issues. It held that neither
Truck Underwriters nor FGI owed R & B a fiduciary duty pursuant to a subscription agreement
and that FGI was not the alter ego of Truck Underwriters. Judgment was thereafter entered in favor
of Truck Underwriters and FGI.


On appeal, R & B argues: (1) the court erred in finding that Truck Underwriters did not owe a
fiduciary duty to R & B; (2) the court erred in *362  failing to find that FGI was a “de facto
attorney-in-fact” owing a fiduciary duty to R & B; and (3) the court's finding that FGI is not the
alter ego of Truck Underwriters is not supported by substantial evidence. We address these issues
in turn.


**455  (2) Background
To better understand the issues R & B raises, we first provide some background information on
the nature and interrelationship of the various companies involved. FGI is a management and
holding company. Truck Underwriters is a wholly owned subsidiary of FGI. Truck Underwriters is
the attorney-in-fact of Truck Insurance, pursuant to the terms of a subscription agreement. Truck
Insurance is a reciprocal or interinsurance exchange. R & B is a subscriber under the subscription
agreement.


By way of further explanation, “reciprocal insurers, also known as interinsurance exchanges ...
are governed by [Insurance Code] section 1280 et seq. An interinsurance exchange is an
unincorporated business organization made up of subscribers and managed by an attorney-in-fact.
The exchange is the insurer and the subscribers are the insureds. The subscribers execute powers
of attorney appointing the attorney-in-fact to act on their behalf. The attorney-in-fact executes the
exchange's insurance contracts. [Citations.]” (Tran v. Farmers Group, Inc. (2002) 104 Cal.App.4th
1202, 1210, 128 Cal.Rptr.2d 728 (Tran ).)


(3) Fiduciary duty of Truck Underwriters
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(a) duty to provide lemon law coverage
[35]  R & B, citing Tran, supra, 104 Cal.App.4th 1202, 128 Cal.Rptr.2d 728, says the court erred
in finding Truck Underwriters did not owe R & B a fiduciary duty. R & B insists that Truck
Underwriters owed it a fiduciary duty to execute on its behalf only an insurance contract providing
lemon law coverage for used car sales.


As R & B correctly notes, the Tran court stated that the reciprocal insurer's attorney-in-fact “acts
as the insurer's managerial agent, deriving its authority from a power of attorney executed by the
insured. [Citations.] We hold that the attorney-in-fact owes the insured a limited fiduciary duty
under the power of attorney.” (Id. at p. 1206, 128 Cal.Rptr.2d 728.) R & B argues that the facts
of Tran closely parallel the facts of the case before us and that this compels the conclusion that
Truck Underwriters did owe a fiduciary duty to it and therefore the judgment in favor of Truck
Underwriters must be reversed. To answer that question, we take a closer look at Tran.


*363  The plaintiff in Tran, supra, 104 Cal.App.4th 1202, 128 Cal.Rptr.2d 728 purchased
insurance coverage for her grocery store from an agent of Farmers Insurance Group. (Id. at p.
1207, 128 Cal.Rptr.2d 728.) She did not immediately receive a copy of the policy. Her store was
set afire by an arsonist and severely damaged. When she later received a copy of the policy, issued
by Truck Insurance Exchange, it reflected a retroactive decrease in both her premium amount and
her coverage limits. (Id. at pp. 1207–1208, 128 Cal.Rptr.2d 728.) This had the effect of reducing
the plaintiff's coverage to less than half of her actual losses. (Id. at p. 1208, 128 Cal.Rptr.2d 728.)


The plaintiff sued Farmers Group, Inc., Truck Underwriters Association and Fire Insurance
Exchange. (Tran, supra, 104 Cal.App.4th at p. 1206, 128 Cal.Rptr.2d 728.) Truck Underwriters
Association represented that it was the attorney-in-fact for Truck Insurance Exchange. (Id. at p.
1207, fn. 3, 128 Cal.Rptr.2d 728.) The plaintiff's causes of action included breach of fiduciary duty.
The defendants filed a demurrer to the cause of action and the trial court sustained the demurrer
without leave to amend. (Id. at p. 1208, 128 Cal.Rptr.2d 728.) The appellate court held the **456
ruling was in error. (Id. at p. 1215, 128 Cal.Rptr.2d 728.)


The court in Tran, supra, 104 Cal.App.4th 1202, 128 Cal.Rptr.2d 728, stated: “Farmers Group
or Truck Underwriters Association, or perhaps both, are her attorney-in-fact, and as such owe
her a fiduciary duty in regard to the insurance contract or contracts they executed on her behalf.
[Citations.]” (Id. at p. 1213, 128 Cal.Rptr.2d 728.) The court further said: “We believe respondents,
having chosen to conduct their insurance business through interinsurance exchanges that require
the appointment of attorneys-in-fact to execute contracts on behalf of subscriber/insureds, are
bound by the ordinary rule that an attorney-in-fact is an agent owing a fiduciary duty to the
principal. [Citations.]” (Ibid.)
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In the case before it, the court in Tran, supra, 104 Cal.App.4th 1202, 128 Cal.Rptr.2d 728, observed
that the record did not include a copy of the power of attorney executed by the plaintiff. However,
the court stated that “by statute the instrument must include the authority to execute the insurance
contract on [the plaintiff's] behalf. ( [Ins.Code,] § 1305.)” (Tran, supra, 104 Cal.App.4th at p.
1214, 128 Cal.Rptr.2d 728.) Inasmuch as the plaintiff had alleged that the defendants mishandled
the execution of her insurance contract when they issued her less coverage than she had requested,
the court held that she had sufficiently stated a cause of action for breach of fiduciary duty with
respect to the execution of her insurance contract. (Id. at pp. 1214–1215, 128 Cal.Rptr.2d 728.)
The court stated: “We conclude that the facts stated by [the plaintiff] in her complaint support a
cause of action ... for breach of the fiduciary duty owed to the insured by the attorney-in-fact of a
reciprocal insurer.” (Id. at p. 1215, 128 Cal.Rptr.2d 728.)


R & B contends that just as the plaintiff in Tran, supra, 104 Cal.App.4th 1202, 128 Cal.Rptr.2d 728,
received less insurance coverage than she had requested, it also had *364  received less coverage
than it had requested. That is to say, R & B received a policy that lacked applicable lemon law
coverage. R & B asserts that, because Truck Underwriters was the attorney-in-fact of the reciprocal
insurer, Truck Insurance, Truck Underwriters owed R & B a fiduciary duty in connection with the
execution of the insurance contract. What R & B overlooks is the extent of that fiduciary duty.


As the court in Tran, supra, 104 Cal.App.4th 1202, 128 Cal.Rptr.2d 728 made clear, the fiduciary
duty is a “limited” one. (Id. at p. 1206, 128 Cal.Rptr.2d 728.) “The scope of an attorney-in-fact's
fiduciary responsibilities depends in each case on the terms of the power of attorney and the nature
of the functions performed by the attorney-in-fact on behalf of the insured.” (Id. at p. 1215, 128
Cal.Rptr.2d 728.) Accordingly, we must examine the power of attorney itself to determine the
scope of the limited fiduciary responsibility.


The subscription agreement states in part that the subscriber “appoints [Truck Underwriters] to
be attorney-in-fact for subscriber, granting to it power ... to do all things which the subscriber ...
might or could do ... with reference to all policies issued, ... and all other acts incidental to the
management of the Exchange....” R & B emphasizes the broad authorization “to do all things” and
to engage in “acts incidental to the management of the Exchange.” 18  However, R & B **457
does not explain how this language limits the authority of Truck Underwriters, as attorney-in-
fact, to execute on R & B's behalf, as subscriber, only an insurance contract containing lemon law
coverage with respect to used car sales.


18 The subscription agreement states more fully: “[T]he Subscriber covenants and agrees with
the Exchange and other subscribers thereto through their and each of their attorney-in-fact,
the Truck Underwriters Association for the Truck Insurance Exchange ..., to exchange with
all other susbscribers' [sic ] policies of insurance ... containing such terms ... therein as may
be specified by said attorney-in-fact and approved by the Board of Governors or its Executive
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Committee for any loss insured against, and subscriber hereby designates ... said Association
to be attorney-in-fact for subscriber, granting to it power to substitute another in [its] place,
and in subscriber's name ... to do all things which the subscriber or subscribers might or could
do severally or jointly with reference to all policies issued, including cancellation [thereof],
collection and receipt of all monies due the Exchange ... and disbursement of all loss and
expense payments, ... and all other acts incidental to the management of the Exchange....”


Nonetheless, we note that the insurance application, which is printed on the same page as
the subscription agreement, contains the following language about the scope of the insurance
coverage: “3. Insurance applied for is indicated by [x], a limit of insurance, or a premium entry
on the reverse side. Coverages which may be so indicated and for which insurance is not applied
for, or coverages which are in any way to be changed from the specifications appearing on the
reverse side, are listed as follows: See Beth Lopez for revisions[.]” (Capitalization omitted.) At the
bottom of the page *365  appear the words: “I hereby declare the facts stated in the survey forms,
from which the quotation on the reverse side was prepared, to be true and request the Exchange
to issue the insurance described in said quotation subject to any exceptions noted in Item 3 above
and subject further to all the terms and conditions of such insurance.”


This is the language describing the scope of the authorization of the attorney-in-fact with respect
to the issuance of R & B's requested policy. In order to know whether the attorney-in-fact breached
that authorization, we would need to see the reverse side of the page and also know the meaning
of the comment “See Beth Lopez for revisions.” However, our record does not contain a copy
of the reverse side of the page, upon which the particulars of the insurance were supposed to be
addressed, and R & B provides us with no information on the meaning of the reference to the Beth
Lopez revisions.


It is the appellant's burden to show error. Here, appellant, R & B, contends that the trial court, at
the conclusion of a bench trial on the issue, erred in ruling that Truck Underwriters did not owe
a fiduciary duty to R & B. R & B insists that, under the rule of Tran, supra, 104 Cal.App.4th
1202, 128 Cal.Rptr.2d 728, Truck Underwriters owed it a fiduciary duty with respect to insurance
contract execution. However, in this case, R & B has not demonstrated what the scope of that
fiduciary duty would have been under the documents before us.


We must indulge all intendments and presumptions to support the judgment (In re Marriage of
Zimmerman (1993) 16 Cal.App.4th 556, 561, 20 Cal.Rptr.2d 132), and we construe the ruling to
mean that Truck Underwriters did not owe R & B a fiduciary duty that would have supported R &
B's cause of action. In other words, we construe the trial court's ruling as meaning only that any
limited fiduciary duty that Truck Underwriters owed under Tran, supra, 104 Cal.App.4th 1202,
128 Cal.Rptr.2d 728 did not require Truck Underwriters to issue a policy providing lemon law
coverage for used car sales. 19  R & B has not shown us that this ruling is erroneous.
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19 Because we hold that R & B did not show that any limited fiduciary duty Truck Underwriters
may have owed under Tran, supra, 104 Cal.App.4th 1202, 128 Cal.Rptr.2d 728, required
Truck Underwriters to issue an insurance policy providing lemon law coverage for used car
sales, we need not address Truck Underwriters's argument that Tran was wrongly decided.


**458  (b) duty with respect to claims handling
[36]  As set forth above, R & B argues that the subscription agreement imposes upon Truck
Underwriters a fiduciary duty to execute on its behalf only an insurance contract providing lemon
law coverage for used car sales. It is *366  unclear to us whether R & B means to maintain,
in addition, an argument that the subscription agreement also gives rise to a fiduciary duty with
respect to claims handling. 20  While R & B framed the issue in its third amended complaint, it
barely alludes to the issue on appeal.


20 We will address the issue as, and to the extent, it is framed in the briefing on appeal. However,
we note that the parties do not raise the issue of whether, even assuming a fiduciary duty
with respect to claims handling exists, a cause of action for breach of that fiduciary duty may
be maintained when there is no potential for coverage under the policy. In other words, they
do not address whether the rule of Waller v. Truck Ins. Exchange, Inc., supra, 11 Cal.4th 1,
44 Cal.Rptr.2d 370, 900 P.2d 619, to the effect that no bad faith cause of action lies when
there is no potential for coverage under the policy, should apply analogy to bar a cause of
action for breach of fiduciary duty with respect to claims handling when there is no potential
for coverage. We need not resolve the issue, however, inasmuch as we hold the trial court
did not err in ruling that there was no fiduciary duty.


R & B states in a footnote in its opening brief that “[t]he delegation of fiduciary responsibility
from R & B to [Truck Underwriters] is clearly comprehensive. It includes not only the drafting[,]
underwriting[,] and issuance of insurance policies, but also all aspects of claims [handling].
[Citations.]” With little discussion, it cites Delos v. Farmers Group, Inc. (1979) 93 Cal.App.3d
642, 155 Cal.Rptr. 843 in support of this assertion. The court in Delos, in addressing whether
an attorney-in-fact for a reciprocal insurance exchange could be held liable for breach of the
implied covenant of good faith and fair dealing, provided some general discussion of the nature
of reciprocal insurance exchanges. It stated that an attorney-in-fact for a reciprocal insurance
exchange was generally empowered by agreement to exercise all functions of an insurer, including
the establishment of rates, settlement of losses, compromise of claims and cancellation of contracts.
(Id. at p. 652, 155 Cal.Rptr. 843.)


More specific language regarding an attorney-in-fact's possible fiduciary duty with respect to
claims handling can be found in Tran, supra, 104 Cal.App.4th 1202, 128 Cal.Rptr.2d 728. As
noted previously, the first amended complaint in Tran contained a cause of action for breach of
fiduciary duty. The trial court sustained without leave to amend the attorney-in-fact's demurrer to
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that cause of action. (Id. at p. 1208, 128 Cal.Rptr.2d 728.) The appellate court reversed. (Id. at
pp. 1207, 1220, 128 Cal.Rptr.2d 728.) First, the court pointed out that the record on appeal did
not contain a copy of the power of attorney at issue, and emphasized that the fiduciary duty of
the attorney-in-fact could “extend no further than the terms of the power of attorney....” (Id. at pp.
1214–1215, 128 Cal.Rptr.2d 728.) The court stated: “Whether respondent's fiduciary obligations
also extend to the adjustment of [appellant's] claim is yet to be determined.... For purposes of
the demurrer, [appellant] has sufficiently stated a cause of action for breach of fiduciary duty in
regard to the execution of her policy. Respondents' fiduciary duty would **459  extend to claims
processing only if they assumed some responsibility for [appellant's] claim under the power of
attorney executed by her.” (Id. at p. 1215, 128 Cal.Rptr.2d 728, citation *367  omitted.) The court
concluded that the facts stated in the complaint were sufficient to support a cause of action for
breach of fiduciary duty. (Ibid.)


Thus, Tran, supra, 104 Cal.App.4th 1202, 128 Cal.Rptr.2d 728 provides support for the argument
that an attorney-in-fact may be held liable for breach of fiduciary duty with respect to claims
handling, depending on the terms of the power of attorney as contained in the subscription
agreement. However, R & B does not address the portion of Tran dealing with the possibility of
a fiduciary duty with respect to claims handling. Rather, R & B, on the same page of its opening
brief as the footnote, mentions the broad language of the subscription agreement concerning the
attorney-in-fact's power “to do all things” with respect to the policies that the subscriber could do
and to take “acts incidental to the management of the Exchange....” We infer that R & B interprets
this language as a commitment to provide claims handling services.


At the same time, however, we observe that R & B concedes that claims handling for Truck
Insurance is performed by Farmers Insurance Exchange. R & B does not explain why Truck
Underwriters should be held responsible for breach of a fiduciary duty with respect to claims
handling performed by Farmers Insurance Exchange. This question becomes even more puzzling
when taking into consideration the fact that R & B did not name Farmers Insurance Exchange
as a defendant in its third amended complaint. It is, perhaps, for these reasons that R & B does
not pursue with vigor any argument concerning Truck Underwriters's fiduciary duty with respect
to claims handling. On the particular facts and arguments presented, we decline to extend Tran,
supra, 104 Cal.App.4th 1202, 128 Cal.Rptr.2d 728 to conclude that the attorney-in-fact in the case
before us owed the subscriber a fiduciary duty with respect to claims handling.


(4) Fiduciary duty of FGI
Although R & B appointed Truck Underwriters, not FGI, as its attorney-in-fact under the
subscription agreement, R & B seeks to have FGI construed as a “de facto attorney-in-fact” owing
to a fiduciary duty to R & B. R & B complains that “there was no substantial evidence to support
the trial court's finding that FGI is not the de facto attorney in fact.” (Capitalization and italics
omitted.)
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R & B misinterprets the court's findings. Contrary to R & B's assertion, the judgment contains no
finding on “de facto attorney-in-fact” status. Rather, the judgment simply states “[t]hat defendant
Farmers Group, Inc. did not owe plaintiff a fiduciary duty pursuant to the subscription agreement
executed by plaintiff.” (Capitalization omitted.) As indicated previously, we interpret the language
of the judgment to mean that the court found FGI did not owe *368  R & B any fiduciary duty
that would support the cause of action R & B framed against FGI. (In re Marriage of Zimmerman,
supra, 16 Cal.App.4th at p. 561, 20 Cal.Rptr.2d 132 [appellate court indulges all intendments and
presumptions to support the judgment].)


We observe that R & B does not discuss the basis of any fiduciary duty in support of its assertion
of error. It focuses on other issues instead. R & B explains at length why it believes FGI is the
“de facto attorney-in-fact” under the subscription agreement. However, we need not address its
arguments on this point. Even assuming that FGI were the “de facto **460  attorney-in-fact”
under the subscription agreement, it would make no difference in the outcome. As we have already
explained above, the court did not err in ruling that the subscription agreement did not give rise to
a fiduciary duty that would support R & B's cause of action. Thus, a cause of action for breach of
fiduciary duty would not lie against FGI even if it were the “de facto attorney-in-fact.”


(5) Alter ego
Similarly, even if FGI were found to be the alter ego of Truck Underwriters, no cause of action
against FGI would lie for breach of fiduciary duty, because the trial court correctly ruled that Truck
Underwriters owed no fiduciary duty that would support R & B's breach of fiduciary duty cause
of action. Therefore, whether the court correctly ruled that FGI was not the alter ego of Truck
Underwriters is moot.


I. Miscellaneous Motions in Limine:


(1) Introduction
In addition to the orders on the motions in limine previously discussed, R & B challenges several
additional orders granting other motions in limine. As we have noted already, Truck Insurance
concedes that if this court determines that the trial court erred in dismissing the various causes of
action, the trial court will need to reconsider its evidentiary rulings on remand. Neither FGI nor
Truck Underwriters makes any contrary contention. We have indeed determined that the trial court
erred in dismissing several causes of action. Consequently, the trial court will need to readdress
the pertinent motions in limine.


(2) Insurance Code provisions
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In its motion in limine No. 13, Truck Insurance requested “an order excluding evidence of,
reference to, and/or questions regarding” *369  Insurance Code section 790 et seq. Truck
Insurance argued that Insurance Code section 790.03 did not create a private cause of action for
bad faith and that the mere suggestion that Truck Insurance might have violated a provision of the
Insurance Code would cause the jury to lose its objectivity. FGI and Truck Underwriters filed a
similar motion, their motion in limine No. 6, pertaining to violations of Insurance Code section
790.03.


R & B opposed the motions, stating they were overbroad. It asserted that failure to comply with
statutory requirements showed unfair claims practices and bad faith, and was relevant to show
waiver and estoppel as well. The court granted both motions.


As we have discussed already, the court properly dismissed the bad faith cause of action and
properly denied R & B's motions for leave to amend to allege waiver and estoppel. The court did
not err in excluding evidence that would support those theories alone. However, we agree that the
orders may have been overbroad nonetheless.


As we have said previously, the court erred in dismissing the unfair competition cause of action. To
the extent that the orders on the motions in limine may preclude R & B from introducing evidence
relevant to the unfair competition cause of action, the orders are overbroad. The court is directed
to withdraw its orders and reevaluate the motions in light of the parameters expressed herein. The
rulings on the motions in limine must be closely tailored to address the moving parties' concerns
without completely preventing R & B from putting on its case. The court may invite the parties to
submit limiting instructions to address the parties' competing concerns.


(3) Evidence of claims handling
Truck Insurance made an oral motion in limine to exclude any evidence of claims **461  handling,
and the court granted the motion. R & B says that the court erred in so doing. R & B contends that
the claims handling evidence is relevant to establishing the contract, bad faith, unfair competition
claims and intentional misrepresentation claims. It further states that the “evidence is also relevant
to show fraud, ratification, pattern and practice, willfulness, oppression and malice required
to recover punitive damages under Cal. Civ.Code § 3294 in connection with” the intentional
misrepresentation and breach of fiduciary duty causes of action.


As we have stated already, the court properly dismissed the breach of contract, bad faith and breach
of fiduciary duty causes of action. However, the court erred in dismissing the unfair competition
and misrepresentation causes of action. To the extent that, on remand, R & B can show that certain
*370  evidence of claims handling is relevant to those remaining causes of action, the court must
withdraw its order and issue a new order tailored to the situation. Again, the ruling on the motion in
limine must be carefully crafted so as to address the moving parties' concerns without completely
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preventing R & B from putting on its case. The court may invite the parties to submit limiting
instructions to address the parties' competing concerns.


(4) Suits Against Exchange Unit
In its motion in limine No. 20, Truck Insurance sought an order precluding R & B from making
reference to the Suits Against Exchange Unit. As Christopher Pflug, an officer of and corporate
counsel for FGI, explained at his deposition, bad faith litigation for Truck Insurance, Farmers
Insurance Exchange and certain other Farmers entities was supervised by the Suits Against
Exchange Unit. The unit was staffed by Farmers Insurance Exchange employees.


Truck Insurance argued that any evidence pertaining to the Suits Against Exchange Unit would be
highly prejudicial and irrelevant. In its opposition to the motion, R & B asserted that the motion
was overbroad. The court granted the motion.


On remand, to the extent that R & B can demonstrate that evidence regarding the Suits Against
Exchange Unit is relevant to any of the remaining issues in the litigation, the trial court shall
reevaluate the competing interests of the parties in determining whether and to what extent to
permit R & B to present the evidence in question.


III


DISPOSITION


The judgment is reversed. The matter is remanded for further proceedings consistent with the
views expressed herein. R & B shall recover its costs on appeal.


RYLAARSDAM, Acting P.J., concur.


RYLAARSDAM, Acting P.J., Concurring:
I have signed the main opinion as I believe it to be the correct resolution of this procedurally
mismanaged case. But I write separately to address some of the issues raised in the dissenting
opinion. I respectfully disagree with many of the statements made and the conclusions reached
by our dissenting colleague.


*371  This case, which is rather simple, has turned into an ungainly monster. The primary issues
of fact are whether defendant's agent negligently or intentionally misrepresented the scope of the
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insurance coverage provided to plaintiff and whether defendants engaged in a scheme to defraud
**462  used car dealers. The other significant issue, a mixed question of law and fact, is whether
defendants are liable for the conduct of their agents under the doctrine of respondeat superior.


The complexity into which this essentially simple case was transmogrified results primarily from
three circumstances. First, plaintiff managed to throw every conceivable cause of action against
the wall hoping that something might stick. Second, defendants successfully litigated the issues
largely through motions in limine, a useful procedural tool but one that may not be used to resolve
factual issues. Confusion between which arguments were directed at which of the many motions
in limine and a conflation of these arguments in the trial court and in the parties' briefs here did not
lighten our burden in analyzing each motion and helps to explain the trial court's rulings. Finally,
by arguing issues pertaining to sufficiency of the evidence, issues not urged by the parties in their
briefs, our dissenting colleague has made it necessary to discuss a great deal of evidence that would
otherwise be superfluous.


1. Improper Use of Motions in Limine


Because of the increasingly improper use of motions in limine, a few words on that subject. I realize
that it is not uncommon to bring motions for judgment on the pleadings, for summary judgment,
and for summary adjudication of issues in the guise of motions in limine. But, particularly in the
latter cases, this practice removes all the protections afforded by the statute which prescribes the
manner in which the court must handle such motions. To have the sufficiency of the pleading
or the existence of triable issues of material fact decided in the guise of a motion in limine is a
perversion of the process. And to hold, as our dissenting colleague argues, that, based purely on
the name given the motion, the court should not consider evidence presented in connection with
the previously denied motion for summary judgment is to endorse an unjust result.


Motions in limine are properly used to determine whether specific evidence should be admitted
or precluded. “The usual purpose of motions in limine is to preclude the presentation of evidence
deemed inadmissible and prejudicial by the moving party. A typical order in limine excludes
the challenged evidence and directs counsel, parties, and witnesses not to refer to the excluded
matters during trial.... Motions in limine serve other purposes as well. They permit more careful
consideration of evidentiary issues than *372  would take place in the heat of battle during trial.
They minimize side-bar conferences and disruptions during trial, allowing for an uninterrupted
flow of evidence.” (Kelly v. New West Federal Savings (1996) 49 Cal.App.4th 659, 669–670, 56
Cal.Rptr.2d 803, italics omitted.)


But motions in limine deal with evidence. May this particular document be admitted? May
an expert witness testify to certain facts or conclusions? An in limine motion that seeks to
exclude all evidence pertaining to part or all of a cause of action based on an argument
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that plaintiff lacks evidence to support part or all of the cause of action is but a disguised
motion for summary adjudication. For example, the court granted defendant Truck Insurance
Exchange's “motion in limine to preclude plaintiff from introducing evidence of waiver or
estoppel” (capitalization omitted) and the same defendant's “motion in limine to preclude plaintiff
from arguing that Truck Insurance Exchange breached the subject policy of insurance and/or acted
in bad faith.” (Capitalization omitted.) In granting these motions the court summarily adjudicated
these issues, and, in **463  doing so, reconsidered the earlier denial of the same motions.


As another example, one of defendant Truck Insurance Exchange's motions in limine asked the
court “to bind plaintiff to the parameters of its pleadings.” (Capitalization omitted.) On its face
a meaningless motion because it asked the court not to admit irrelevant evidence, something the
court presumably would not do any event. But this motion was used to dispose of a specific issue
raised by plaintiff, in effect, a motion for summary adjudication of issues. This motion would
be of the same ilk as one asking the court not to admit hearsay evidence without identifying
the specific evidence sought to be excluded. A final example: In its first motion in limine,
defendant Truck Insurance Exchange argues that, “if plaintiffs cannot demonstrate that Truck
[Insurance Exchange] breached the terms of the subject policy, it cannot prevail on either its first
[or second] cause[s] of action.” (Capitalization omitted.) Clearly, this request constituted a motion
for summary adjudication, not one relating to the admission of evidence.


2. Use of Earlier Evidence Filed in Opposition to Motion for Summary Judgment


I agree with our dissenting colleague that normally evidence filed in opposition to a previously
denied motion for summary judgment or summary adjudication would not be before the court
when ruling on pretrial motions. But our colleague misinterprets our consideration of the summary
judgment evidence. We are not suggesting the court should at all times be aware of the contents
of the court files. But here the critical so-called motions in limine were, in effect, motions for
summary adjudication, without being formally *373  supported by the kind of evidence such
motions require, and were based on the same arguments supporting the previously denied motions.
More accurately, they were motions to reconsider the previously denied motions for summary
adjudication. And defendant Truck Insurance Exchange acknowledges this fact in its brief: “The
trial court's hands were not tied by its prior summary judgment ruling.... Thus, the trial court
had the power to reconsider its prior summary judgment ruling even if no new evidence was
presented.” Further, the name of the motion is not controlling. The requirements for a motion for
reconsideration “apply to any motion that asks the judge to decide the same matter previously
ruled on.” (Weil & Brown, Cal. Practice Guide: Civil Procedure Before Trial (The Rutter Group
2005) ¶ 9:324.1, p. 9(I)–103.)


Even if we accept the notion expressed by defendant Truck Insurance Exchange that the court
could reconsider the earlier ruling on the summary adjudication motion without requiring new
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evidence, we must conclude that the evidence submitted in opposition to the earlier motion should
have been considered. Therefore, it was appropriate for us to consider this evidence in evaluating
the trial court's rulings.


3. Jury Trial for Issues of Damages and Reliance


Our dissenting colleague states in a number of contexts that plaintiff did not sustain damages
beyond the amount tendered by defendant Truck Insurance Exchange. I believe we explain
adequately why this issue was not waived. Our colleague questions whether evidence of such
damages can exist. But it is not for us to speculate on this or any other issue. It is irrelevant that
we may deem it unlikely that plaintiff may be able to establish damages in addition to the cost of
defending **464  and settling the underlying lawsuit. Whether or not such damages were sustained
is another question of fact that should not have been resolved in a motion.


Our dissenting colleague also states that “[n]o reasonable trier of fact could ever have concluded
Truck Insurance [Exchange] would provide lemon law coverage for used cars for $25 a year.”
But we are not the triers of fact. And what may seem unreasonable to us may not appear so to
the average jury. I could make the same statement with respect to new car dealers. The coverage
seems extremely cheap. And the fact that, as a new or used car dealer, I would question whether I
had actually received the promised coverage for this small price, does not allow me to substitute
my own judgment for that of the jury. Defendants may well argue that the price of the coverage
precluded reasonable reliance on defendants' promises. But this argument should be directed to a
jury and not to the court.


FYBEL, J., Concurring and Dissenting.
*374  I concur in the majority's affirmance of the trial court's decisions in favor of defendants on
the causes of action for breach of contract, breach of the implied covenant of good faith and fair
dealing, and breach of fiduciary duty. I respectfully dissent from the remainder of the majority
opinion. Thus, the majority and I agree the contract between these two businesses provided
insurance coverage for new cars, not used cars. We also agree that the insurer is not liable for
any violation of the implied covenant or for breach of fiduciary duty. We part company because I
believe the trial court's other decisions were also correct and supported by the evidentiary record
and the law.


The majority violates one of the fundamental general rules of appellate review—on appeal, in
considering whether the trial court erred, the appellate court cannot consider evidence that was
not before the trial court. (Doers v. Golden Gate Bridge etc. (1979) 23 Cal.3d 180, 184, fn. 1,
151 Cal.Rptr. 837, 588 P.2d 1261; Pulver v. Avco Financial Services (1986) 182 Cal.App.3d
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622, 632, 227 Cal.Rptr. 491.) In support of the conclusion that the trial court could not grant the
nonsuit on the misrepresentation claims of R & B Auto Center, Inc. (R & B), the majority cites
extensively from, and relies exclusively on, the deposition testimony and declarations from R & B's
business manager and president, and the deposition testimony and transcribed recorded statement
of William Westenberger, an insurance agent for Truck Insurance Exchange (Truck Insurance).
The fatal problem with the majority's analysis is that all of the evidence on which it relies was
presented to the trial court in connection with the parties' earlier motions for summary judgment
filed in May 2002, not in connection with the motions for nonsuit months later in March 2003. The
only justification the majority gives for this unprecedented consideration of evidence outside the
trial record is to say the circumstances of this case are “peculiar.” (Maj. opn., ante, at p. 438, fn. 6.)


What evidence did the trial court have to consider in ruling on the motions for nonsuit? When the
motions for nonsuit were filed, R & B did not offer any evidence in opposition, and did not request
an opportunity to file an offer of proof. (The only offer of proof referred to in the majority opinion
was submitted by R & B in connection with its attempt to get the trial court to revisit its rulings on
the motions in limine. It was not an offer of proof on the later nonsuit motions.) In responding to
the nonsuit motion filed by Farmers Group, Inc. (Farmers), and Truck Underwriters Association
(Truck Underwriters), R & B's counsel said, “we oppose this **465  motion.... We preserve all
objections. We say that everything that we've offered and argued to your honor, and your honor
has reviewed at tremendous length—and we appreciate that—in the past, we think we're right on
the issues that we've been ruled wrong on, but we understand that. And in the interest of judicial
economy, we're prepared to sign off on this order as a matter of form, preserving all rights to
object.” In opposing the separate nonsuit motion filed *375  by Truck Insurance, R & B's attorney
said, “[w]e oppose the motion on all the reasons and incorporate everything we ever filed in this
case, if that's okay.”


The trial court granted the motions for nonsuit. The court did not state it agreed to consider all
of R & B's evidence and argument throughout the case when ruling on the motions for nonsuit.
Certainly, a party cannot refer generally to every document previously filed in the trial court record
over months or even years, without any specification, and satisfy its obligations in opposing a
motion for nonsuit in the trial court. In effect, the majority says that the trial court abused its
discretion by limiting its review to the evidence and actual motions before the court in trial.


The majority holds that a party opposing a motion for nonsuit may incorporate by reference all
prior filings in the case, and that it is reversible error for the trial court to decide the case on the
evidence before it, rather than dig back through the record to locate evidence unspecified by the
party. The majority's holding is breathtaking in its novelty, and it will be devastating to the daily
operation of our trial courts and to the normal processes of appellate review. As an appellate court,
we cannot reverse a correct trial court decision, based on evidence that was not before the trial
court when it made its decision.
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As a second, independent reason showing erroneous analysis by the majority, the issues on which
the majority bases its conclusions in connection with the misrepresentation claims are not properly
before us because R & B has waived them on appeal under basic rules of appellate review. In
its opening appellate brief, R & B never addresses the motion for nonsuit filed by Farmers and
Truck Underwriters. Any arguments with regard to that issue should be deemed to be waived.
(Katelaris v. County of Orange (2001) 92 Cal.App.4th 1211, 1216, fn. 4, 112 Cal.Rptr.2d 556.)
With respect to Truck Insurance's motion for nonsuit, the issue argued to the trial court was R & B's
lack of any damages. In its opening appellate brief, R & B does not address the issue of damages
(much less any issue regarding the existence or nonexistence of a misrepresentation). When the
majority addresses whether R & B waived issues on appeal, it addresses the wrong issue—whether
R & B waived its rights by stipulating to the granting of the nonsuit motions, and by failing to
offer evidence to counter those motions. Yes, these are serious problems for R & B on appeal, but
not as serious a problem as its failure to challenge damages on appeal—a failure which I believe
forecloses R & B from raising a challenge to the nonsuit on appeal.


Thus, R & B failed to address the specific issue on which the motion for nonsuit had been based
and was decided, namely, the absence of damages. Truck Insurance argued in its respondent's
appellate brief that R & B could *376  not recover damages, and its misrepresentation claims
were therefore properly dismissed. Even in its reply brief, R & B makes no attempt to point to any
evidence of actual, compensatory damages. R & B has repeatedly waived the issue of damages for
misrepresentation on appeal, and the issue is not properly before this court.


**466  The majority broadly criticizes the trial court for its rulings on motions in limine. Yet, there
are really two key motions in limine in issue, the trial court was right on both, and the majority
agrees with the ruling on one of the two. First, the trial court decided one motion in limine on the
ground the insurance contract did not provide coverage for new cars. The majority agrees with this
ruling. Second, the trial court granted a motion in limine excluding the testimony of three nonparty
witnesses who were not identified by R & B in discovery. This ruling was well within the trial
court's discretion, based on the record before it.


Procedural History


I set forth here a short summary of the procedural history of this case and highlight those issues
on which I agree with the majority, while making it clear where we disagree. First, the trial court
granted a motion in limine in which it concluded, as a matter of law, the insurance policy did not
provide coverage for R & B's claim, and therefore dismissed R & B's coverage-related claims.
The majority agrees the issue of interpretation of the contract was a legal one and the motion
was properly granted with respect to two of the claims—for breach of contract and breach of the
implied covenant. 21  I agree with the majority's conclusion in this regard. I disagree, however, with
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the conclusion that the trial court improperly resolved the unfair competition claim, as detailed
post. The trial court also granted several other motions in limine. In dicta, the majority reverses
these rulings using an incorrect standard of review.


21 R & B purchased a package of coverages written by Truck Insurance. The package contained
a products deficiency liability endorsement. The endorsement provided coverage only for
lemon law claims arising out of the sale of a new car. “Subject to the Limits of Liability
shown above, we will pay: [¶] a. all legal fees and expenses; [¶] b. the satisfaction of all
judgments; and [¶] c. the repair or replacement cost of any ‘new motor vehicle’ [¶] which
the ‘insured’ becomes legally obligated to pay as damages because of a ‘suit’ alleging
the ‘insured's' inability to service or repair a ‘nonconformity’ in a ‘new motor vehicle’ to
conform to applicable express warranties as prescribed by the laws of the state in which the
‘insured’ conducts operations.” The policy endorsement defined “new motor vehicle” as “a
new untitled motor vehicle recently purchased for use and primarily used for personal, family
or household purposes. A ‘new motor vehicle’ does not include ... any type of resale vehicle.”


Next, the trial court conducted a bench trial on the existence of a fiduciary duty and on the issue of
alter ego. At the conclusion of trial, the court found *377  there was no fiduciary duty owed to R
& B, and the majority concludes there was substantial evidence to support the trial court's finding
on fiduciary duty. I agree with the majority on this point. The majority then concludes it is moot
whether the trial court correctly ruled that Farmers was not the alter ego of Truck Underwriters. I
understand the majority's opinion on this issue to finally dispose of the alter ego issue in favor of
Farmers and Truck Underwriters. I would expressly state there was substantial evidence to support
the trial court's finding that none of the parties was the alter ego of the others.


It was at this point in the proceedings that Farmers and Truck Underwriters, and Truck
Insurance separately moved for nonsuit on the remaining claims of negligent and intentional
misrepresentation and reformation. I agree with the majority's conclusion that the trial court
properly granted Truck Underwriters' motion, but the majority's conclusion that the trial court
erred by granting the motions for **467  nonsuit by Farmers and Truck Insurance is wrong, as
described post.


R & B Waived Any Challenge to the Order Granting Farmers and Truck Underwriters' Motion
for Nonsuit.


In the trial court, two motions for nonsuit were filed. In the first, Farmers and Truck Underwriters
sought nonsuit on the remaining causes of action against them. The court granted that motion.
In its appellate briefs, R & B never argues the trial court erred in granting Farmers and Truck
Underwriters' motion for nonsuit. This issue should have been deemed to be waived. (Katelaris v.
County of Orange, supra, 92 Cal.App.4th 1211, 1216, fn. 4, 112 Cal.Rptr.2d 556.) Nevertheless,
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the following discussion would apply equally to Farmers and Truck Underwriters' motion. (As
noted ante, this is not the same waiver issue addressed in the majority's opinion, ante, at pages
435–438.)


Truck Insurance's Motion for Nonsuit on the Misrepresentation Claims Was Properly Granted.


The motion for nonsuit on the misrepresentation claims was properly granted. The elements of
a claim for intentional misrepresentation are a misrepresentation, made with knowledge of its
falsity and with an intent to defraud or induce reliance, justifiable reliance, and resulting damage.
(5 Witkin, Summary of Cal. Law (10th ed. 2005) Torts, § 772, p. 1121.) A claim for negligent
misrepresentation requires proof of each of the foregoing elements except for knowledge of the
falsity of the representation; honest belief in the truth of the statement, without a reasonable ground
for that belief, is sufficient. (Id., § 818, p. 1181.)


The absence of any one of these elements warranted granting the nonsuit motion. The trial court
correctly concluded R & B suffered no damages and *378  based its decision on that ground. In
addition to the absence of damages, the nonsuit motion could have been granted as to each and
all of the other elements as well.


R & B could not have proved a claim for intentional or negligent misrepresentation because it
suffered no damages. R & B was limited to recovering economic damages. (Templeton Feed &
Grain v. Ralston Purina Co. (1968) 69 Cal.2d 461, 468, 72 Cal.Rptr. 344, 446 P.2d 152.) The only
economic damages R & B could have suffered as a result of the alleged misrepresentations by
Westenberger and Lopez (a Farmers field underwriter) were the costs and expenses in defending
against and settling the lemon law lawsuit filed against R & B which spawned the present case.
Truck Insurance tendered payment to R & B for all its litigation expenses and settlement costs
incurred in the Peralta litigation. Therefore, R & B suffered no loss. 22


22 R & B's attorney fees incurred in its lawsuit against Truck Insurance were not recoverable
as an element of its damages. When an insured sues its insurer for breach of the duty of
good faith and fair dealing to secure policy benefits unreasonably withheld by the insurer, the
insured can recover its attorney fees. (Brandt v. Superior Court (1985) 37 Cal.3d 813, 817,
210 Cal.Rptr. 211, 693 P.2d 796.) “When an insurer's tortious conduct reasonably compels
the insured to retain an attorney to obtain the benefits due under a policy, it follows that the
insurer should be liable in a tort action for that expense. The attorney's fees are an economic
loss—damages—proximately caused by the tort.” (Ibid., italics added.)
Even if the holding of Brandt v. Superior Court could be extended to a claim for
misrepresentation, Brandt applies only where the insured must sue to obtain policy benefits.
Here, the trial court properly concluded there were no policy benefits to be withheld—
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unreasonably or otherwise—because there was no coverage for the Peralta litigation under
the written insurance policy.


**468  R & B admitted it suffered no damages on multiple occasions throughout the litigation
and waived the issue on appeal. In its opening brief on appeal, R & B acknowledges, as it did
in asking the trial court to reconsider its ruling on the motions in limine: “Approximately 611
days after R & B's initial tender of defense, Farmers unilaterally ‘tendered’ to R & B two checks
totaling $77,27[5].98. The amount represented 100% of the defense costs and settlement amount
incurred by R & B, with 10% interest, in connection with the underlying Peralta matter.... [¶] When
Farmers eventually sent the check on April 3, 2002, it did so completely of its own accord. There
had been no request or negotiations leading up to its tender. The amount sent did not purport to be
a ‘compromised’ amount, but rather was the full amount of R & B's initial claim, with interest.”
R & B also acknowledges on appeal that Truck Insurance moved for nonsuit “on the grounds the
pleadings established that Truck had tendered damages which equaled the damages on the Peralta
*379  matter, the attorneys fees paid to Peralta's lawyers and to R & B's lawyers on the Peralta
matter and 10 percent interest to date of the tender.” 23


23 R & B's acknowledgement that it could not prove any damages is further highlighted by
its appellate reply brief, in which R & B argues its prayer for punitive damages was not
dependent on any showing of compensatory damages.


R & B waived the right to argue on appeal it suffered any damages as a result of defendants' alleged
misrepresentations. The issue before the trial court on Truck Insurance's motion for nonsuit was
R & B's lack of any damages. In its opening appellate brief, R & B does not address the issue of
damages. Instead, R & B argues the totality of the trial court's earlier rulings on the contract claims,
the fiduciary duty claim, the unfair competition claim, and the motions in limine was “a series of
prejudicial errors” and that once those prior rulings were reversed, the “Trial Court's decision on
the intentional and negligent misrepresentation [would] fall as well.” Truck Insurance argues in
its respondent's appellate brief that R & B could not recover damages, and its misrepresentation
claims were therefore properly dismissed. In its reply brief, R & B does not identify any evidence
of actual, compensatory damages. On appeal, R & B has repeatedly waived the issue of damages
for misrepresentation, and the issue is not properly before this court.


So the law tells us what the outer limits of R & B's recovery are, and R & B admits on appeal that
Truck Insurance had tendered the full amount of its potential damages. This should be the end of
it. How does the majority address the issue? It says R & B did not really make any concession
that Truck Insurance tendered the total potential damages. (Maj. opn., ante, at pp. 438–440.) The
majority then concludes with the following: “Erring on the side of caution, and with the goal of
giving the litigants a full and fair trial on the merits, we remand the negligent misrepresentation
issues to the trial court for further proceedings to the extent that R & B has not conceded that all
potential damages under the negligent misrepresentation cause of action have been tendered.” (Id.
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at p. 440.) The majority fails, however, to address the fact, given the evidence before the trial
court, R & B could not prove damages, a necessary element of its intentional and negligent
misrepresentation claims.


There was also no evidence before the trial court on the motions for nonsuit of a misrepresentation
that the products deficiency liability endorsement for new cars would cover used cars. Without
such a **469  representation, R & B's case fails, as the trial court correctly understood. The
evidence cited by the majority was taken entirely from the parties' submissions in connection
with motions for summary judgment filed months earlier. The majority does not cite any evidence
presented to the trial court in connection with the motions for nonsuit, because there was none.


*380  In response to a motion for nonsuit, the plaintiff normally makes an offer of proof. In this
case, R & B did not do so. “The offer of proof must be specific, setting forth the actual evidence to
be produced, not merely the facts or issues to be addressed and argued.” (In re Tamika T. (2002) 97
Cal.App.4th 1114, 1124, 118 Cal.Rptr.2d 873.) A plaintiff attempting to defeat a motion for nonsuit
through the use of an offer of proof bears the burden of adequately specifying the additional proof
to be offered. (See Wegner et al., Cal. Practice Guide: Civil Trials and Evidence (The Rutter Group
2005) ¶ 12:236, p. 12–46 (rev.# 1, 2001).) The failure to do so properly results in the granting of the
motion. “In the absence of a more precise offer of proof, however, we are in no position to arrive
at conclusions about these subjects favorable to [the plaintiff], who must bear the consequences
of all defects and ambiguities in its offer.” (S.C. Anderson, Inc. v. Bank of America (1994) 24
Cal.App.4th 529, 540, 30 Cal.Rptr.2d 286.)


On appeal, the plaintiff must show how the evidence in the offer of proof would have remedied the
defects in the cause of action. (Abreu v. Svenhard's Swedish Bakery (1989) 208 Cal.App.3d 1446,
1457, 257 Cal.Rptr. 26; Cacciaguidi v. Elliott (1974) 39 Cal.App.3d 261, 265–266, 114 Cal.Rptr.
93; Greene v. Atchison, T. & S.F. Ry. Co. (1953) 120 Cal.App.2d 135, 144, 260 P.2d 834.) If the
plaintiff does not or cannot, the appellate court is not in a position to reverse the trial court's order
granting the motion for nonsuit. To simply incorporate by reference all material in the case file
and all arguments previously made by counsel in opposing a nonsuit motion does not satisfy the
requirements of an offer of proof. This procedure deprives the moving party of due process, and
puts both the trial court and the appellate court in impossible positions. As a Court of Appeal, we
should not resurrect such causes of action based on evidence that was not before the trial court in
connection with the motion in question. 24


24 In arguing its own motion to permit evidence of claims handling, R & B incorporated the
offer of proof it submitted when it asked the trial court to reconsider its rulings on the motions
in limine. Even if this were a part of R & B's opposition to the motion for nonsuit, it would
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not meet the requirements of a specific offer of proof setting forth the evidence to be argued,
as discussed ante.


Also, there was no evidence of knowledge of falsity, or of intent on the intentional
misrepresentation claim. R & B admitted Westenberger and Lopez were unaware the products
deficiency liability coverage only applied to new cars when they confirmed R & B would have
lemon law coverage. True, parties may, throughout litigation, plead alternative causes of action,
and R & B's evidence supporting its claim for reformation based on mistake does not necessarily
preclude the existence of evidence of knowledge of a falsity. But R & B did not provide the trial
court with evidence that Westenberger and Lopez knew any of their statements regarding R &
B's products *381  deficiency liability coverage were false. Proof on this material point is not in
the trial brief, the offer of proof, the reporter's transcript, or anywhere else. Even the unsupported
statements from the trial brief, quoted by the **470  majority, do not show Westenberger and
Lopez's knowledge of any falsity of their statements, of any such knowledge on the part of Truck
Insurance, or of any intent to defraud R & B.


The majority relies primarily on Butcher v. Truck Ins. Exchange (2000) 77 Cal.App.4th 1442, 92
Cal.Rptr.2d 521, to support its conclusion that R & B should have had the opportunity to present its
misrepresentation and reformation claims to a jury. (Maj. opn., ante, at pp. 434–435.) But Butcher
does not support the majority. The key to the appellate court's holding in Butcher is “[t]he cases
cited and discussed above demonstrate that, if the facts relating to the purchase of the Truck policy
are shown to be as related by [the insured ], the trier of fact could find the insureds were misled
by [the agent]'s negligent failure to warn that personal injury was not among the coverages of the
policy.” (Butcher v. Truck Ins. Exchange, supra, 77 Cal.App.4th at p. 1463, 92 Cal.Rptr.2d 521,
italics added.) When, as here, the plaintiff does not offer any facts or evidence to the court, Butcher
does not help R & B.


In the real world, products deficiency liability coverage does not exist for used cars. No reasonable
trier of fact could ever have concluded Truck Insurance would provide lemon law coverage for used
cars for $25 a year or R & B could reasonably rely on a statement, much less its own unexpressed,
secret belief, that Truck Insurance would do so. Could a buyer of a used car obtain an extended
warranty for $25? Of course not, and who would know that better than a car dealer?


The majority opinion states in effect that on remand, R & B may be entitled to recover punitive
damages on the remaining claims. As set forth ante, I do not believe R & B is entitled to retry
its case on remand at all, and certainly it cannot prove the elements of its claim for intentional
misrepresentation, in connection with which punitive damages might theoretically be available.


The Trial Court Properly Granted the Nonsuit Motion Regarding the Claim for Reformation.
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The majority asserts the trial court erred in granting Truck Insurance's nonsuit motion regarding
R & B's reformation claim because (1) R & B did not have the opportunity to present evidence of
damages for breach of a reformed contract, and (2) R & B did not have an opportunity to establish
the elements of a reformation case. (Maj. opn., ante, at pp. 443–444)


On the issue of the nonexistence of coverage, the majority agrees there was no miscarriage of
justice when the trial court decided the issue through a *382  motion in limine, because the issue
was one for the court to decide and its ultimate conclusion was correct. The same analysis ought to
apply here. The issue of reformation was for the court, and the court's conclusion that the insurance
contract could not be reformed was correct.


“The purpose of reformation is to make a written contract truly express the intention of the parties.
This language refers to ‘a single intention’ entertained by both parties. [Citation.] ‘Although
a court of equity may revise a written instrument to make it conform to the real agreement,
it has no power to make a new contract for the parties, whether the mistake be mutual or
unilateral [citation].’ [Citation.]” (American Home Ins. Co. v. Travelers Indemnity Co. (1981) 122
Cal.App.3d 951, 963, 175 Cal.Rptr. 826; see 1 Witkin, Summary of Cal. Law, supra, Contracts,
§ 276, pp. 306–307 [“Where the parties come to an agreement, but by mistake (or fraud) the
written instrument does not express their agreement correctly, it may be reformed **471   or
revised on the application of the party aggrieved.... [¶] ... [¶] Reformation to correct a mistake in
reducing the contract to writing is clearly distinguishable from rescission, which is granted where
the contract would not have been entered into at all save for the mistake or fraud”].) A written
contract is presumed to express the parties' actual intention, and the party seeking reformation
bears the burden by clear and convincing evidence to overcome that presumption. (Nat. Auto. &
Cas. Co. v. Ind. Acc. Com. (1949) 34 Cal.2d 20, 25, 206 P.2d 841; Dictor v. David & Simon, Inc.
(2003) 106 Cal.App.4th 238, 253, 130 Cal.Rptr.2d 588.)


The remaining issue in this case is not whether the contract expressed the intentions of the
parties; the majority and I agree the contract provides no coverage for new cars. Instead, the
issue is whether the agents misinformed R & B regarding what was covered by the products
deficiency liability endorsement. Given the nature of the claimed mistake, reformation was not
an appropriate remedy here. “Representations of an agent due to ignorance of the terms of the
policy or misunderstanding of the effect thereof do not warrant reformation to conform to the
representations, where there was no intention of the agent to deliver a different contract from that
contained in the usual policy form.” (13A Appleman, Insurance Law and Practice (rev. ed.1976) §
7609, pp. 323–324.) “To justify reformation the mistake must be in the drafting of the instrument
and not in the making of the contract which it evidences.” (Id., § 7608, pp. 309–310.) R & B was
given an opportunity to make an offer of proof and argue its case when the motions for nonsuit
were heard. If R & B had any evidence relevant to the court's consideration of the reformation
cause of action, that was the time to present it.
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As Truck Insurance succinctly puts it in its respondent's brief, “[b]oiled down to its essence, R &
B's appeal against Truck turns on the notion that, *383  while the policy as issued never provided
coverage, a court could have equitably reformed it, and if that happened, Truck's initial denial of
benefits not owed would retroactively be transformed into a bad faith denial of benefits owed under
the subsequently reformed policy. This is not how bad faith law works. [¶] A bad faith claim must
be based on unreasonable withholding of benefits owed under the contract between the parties.
[Citation.] Logically, the reasonableness of the conduct must be measured against the contract in
force at the time, not against the chance that a court may someday exercise its equitable discretion
to reform the contract. If the elements of reformation are proved, the equitable remedies for that
claim—not the contract-dependent tort remedies for bad faith—would be owed. And here, Truck
long ago tendered an amount sufficient to cover any award under a theory of reformation based on
negligence in the sale of the policy.” The trial court got it right, and its ruling granting the nonsuit
motion as to the reformation claim should be affirmed.


Dismissal of the Unfair Competition Claim Should Be Affirmed.


The majority concludes the trial court correctly determined there was no coverage under the
insurance policy for the Peralta litigation as a matter of law, and therefore correctly dismissed the
breach of contract and breach of the implied covenant claims. 25


25 The majority states that R & B did not claim Truck Insurance breached the terms of the
insurance contract as written. R & B's third amended complaint (which is the operative
complaint for this case) alleges: “The Peralta Complaint contains allegations of covered
product deficiency. The policy provides defense and indemnity coverage for product
deficiency. As a result FARMERS had, and has, a continuing duty to defend and indemnify
R & B. Notwithstanding its duty to defend and indemnify, FARMERS has failed and refused
to provide any coverage whatsoever.” (In its complaint, R & B referred to Farmers, Truck
Insurance, and Truck Underwriters collectively as FARMERS.)


**472  The trial court dismissed R & B's unfair competition claim along with the claims for breach
of contract and breach of the implied covenant. Another of the fundamental rules of appellate
review is that we affirm a judgment or order that is correct on any theory, even if the trial court's
stated reasoning is incorrect. (Davey v. Southern Pacific Co. (1897) 116 Cal. 325, 329–330, 48
P. 117.)


As the parties agree in their supplemental briefs, and as the majority notes (maj. opn., ante, at pp.
452–454), following the enactment of Proposition 64, in order to proceed with a claim for unfair
competition, R & B must show it “has suffered injury in fact and has lost money or property as a
result of such unfair competition.” (Bus. & Prof.Code, § 17204.) R & B's third amended complaint
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does not allege it suffered any damages as a result of the alleged *384  unfair competition by
Truck Insurance, Truck Underwriters, or Farmers; R & B sought a permanent injunction and
disgorgement of profits on behalf of the general public. In its offer of proof asking the court to
revisit its rulings on the motions in limine, R & B reiterated it had not lost any money due to the
alleged unfair competition: “Plaintiff is not seeking a monetary recovery from Farmers on this
claim, but only injunctive relief to prevent Farmers from continuing its current course of unfair
and deceptive conduct.” (Fn. omitted.)


R & B did not suffer any damages, and never sought recovery of damages, in connection with its
claim for unfair competition. Therefore, R & B cannot assert such a claim, and the trial court's
dismissal of that claim should be affirmed.


There Was Substantial Evidence Supporting the Trial Court's Finding, After a Bench Trial, That
Farmers Was Not the Alter Ego of Truck Underwriters.


The majority concludes it is moot whether the trial court correctly ruled that Farmers was not the
alter ego of Truck Underwriters vis-à-vis the fiduciary duty claim, because the court correctly ruled
that Truck Underwriters itself did not owe R & B a fiduciary duty. Following a bench trial, the
court found Farmers was not the alter ego of Truck Underwriters. There is substantial evidence in
the record supporting this finding, and I would directly reach the issue and affirm the trial court's
decision.


Motions in Limine


The majority concludes the trial court must revisit its rulings on several motions in limine because
the majority opinion resurrects the claims for unfair competition and misrepresentation. No party
disputes that a reversal of any substantive part of the court's judgment would require a reassessment
of several of the motions in limine. The majority's discussion as to how the motions in limine
ought to have been decided is dicta.


I specifically disagree with the majority's analysis of the trial court's ruling on Truck Insurance's
motion in limine No. 14, which precluded the testimony of three witnesses who had not been
disclosed in discovery. (Maj. opn., ante, at pp. 450–452.) R & B argues on appeal that these three
witnesses were unknown to it when the discovery responses were served. The **473  majority
admits there is no evidence in the record to support this assertion, yet finds the trial court abused
its discretion by not just assuming such evidence existed. The majority concludes, “[w]e do not see
how a failure to disclose the names of witnesses who were unknown to R & B before the discovery
cutoff date could constitute a misuse of the discovery process.” *385  (Id. at p. 451, fn. 15.)
Without any evidence in the record about R & B's knowledge, the majority has improperly injected
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itself into the trial court's discretionary decisionmaking province based only on a presumption that
the evidence exists. Did the trial court abuse its discretion based on the record before it? No.


I also disagree with the majority's citation to Edwards v. Centex Real Estate Corp. (1997) 53
Cal.App.4th 15, 26–28, 61 Cal.Rptr.2d 518 (Edwards ), as the appropriate standard of review for
many of the motions in limine. The court's orders on motions in limine are reviewed for abuse
of discretion (Piedra v. Dugan (2004) 123 Cal.App.4th 1483, 1493, 21 Cal.Rptr.3d 36), except
where the grant of a motion in limine excludes all the evidence relevant to a particular claim and
thereby disposes of an entire cause of action. In that situation, the appellate court should apply the
standard applicable to a motion for nonsuit—whether the evidence presented by the plaintiff was
insufficient to permit a jury to find in the plaintiff's favor. (Edwards, supra, 53 Cal.App.4th at p.
28, 61 Cal.Rptr.2d 518.) In Edwards, the plaintiffs sued the defendants for fraud in connection with
the defendants' procurement of release agreements from the plaintiffs. (Id. at p. 25, 61 Cal.Rptr.2d
518.) The trial court granted a motion in limine to exclude all prelitigation communications by the
defendants and their agents regarding the underlying claims and their resolution. (Id. at pp. 25–26,
61 Cal.Rptr.2d 518.) That ruling prevented the plaintiffs from introducing the alleged fraudulent
statements, gutting the plaintiffs' case. (Id. at p. 26, 61 Cal.Rptr.2d 518.)


The rule of Edwards would apply here if the court had granted a motion in limine precluding R &
B from offering evidence of Westenberger and Lopez's statements. It did apply to the majority's
analysis of the coverage issue, which was decided by a motion in limine. But it does not apply to the
remainder of the motions in limine. They should be decided under the abuse of discretion standard.


Costs Under California Rules of Court, Rule 27(a)


Finally, as a procedural matter, it is improper for the majority to award costs on appeal to R & B.
On several key points, the majority correctly affirms the trial court's rulings against R & B, so in
the interests of justice, all parties should bear their own costs on appeal.


Response to Concurring Opinion


I wish to briefly, respectfully, respond to a few comments made by my concurring colleague.
First, the concurrence complains about the granting of the very motions in limine that the majority
says were properly granted because they raised legal issues (e.g., no coverage can be created
by *386  waiver or estoppel (maj. opn., ante, at pp. 446–447); the insurance contract does not
provide coverage (id. at pp. 444–446); because no coverage existed, there could be no breach of
the implied covenant of good faith (id. at pp. 447–449)). Second, the concurrence complains that
the issues raised by this dissenting opinion required the majority to deal with the evidence. R & B
challenged the grant of a motion for nonsuit; the appropriate standard of review on appeal requires
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this court to examine the evidence. Third, the concurrence says I want to decide this case based
on **474  the “name” of the motion. This dissenting opinion never makes that argument. Instead,
this dissenting opinion says that in ruling on a motion for nonsuit, the trial court is not required to
consider evidence presented in connection with pretrial motions earlier in the case when none of
that evidence is directed to the trial court's attention by offer of proof or otherwise at the time the
nonsuit motion is under consideration. In my view, the trial court did not err by failing to consider
evidence not before it.


All Citations


140 Cal.App.4th 327, 44 Cal.Rptr.3d 426, 06 Cal. Daily Op. Serv. 4950, 2006 Daily Journal D.A.R.
7225
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Synopsis
Used car buyer brought action against manufacturer and car dealer under Lemon Law. The
Circuit Court, Waukesha County, Marianne E. Becker, J., granted manufacturer's motion for partial
summary judgment, and buyer appealed. The Court of Appeals, Anderson, J., held that Lemon
Law did not apply to previously-used vehicles.


Affirmed.


Snyder, P.J., filed a dissenting opinion.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (7)


[1] Appeal and Error Statutory or legislative law
Interpretation and application of Lemon Law presents a question of law which the Court
of Appeals reviews de novo. W.S.A. 218.015.
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[2] Statutes Language and intent, will, purpose, or policy
When interpreting a statute, the Court of Appeals seeks to discern the legislative intent
behind the statute; to do this, the Court first considers the language of the statute.


[3] Statutes Purpose and intent;  unambiguously expressed intent
If the language of a statute clearly and unambiguously sets forth the legislative intent, the
Court of Appeals will not look outside the statutory language to ascertain the intent.


[4] Statutes What constitutes ambiguity;  how determined
Statutes Purpose and intent;  determination thereof
Statute is ambiguous when it is capable of being understood in two or more different senses
by reasonably well-informed persons and, if a statute is ambiguous, the Court of Appeals
looks to the scope, history, context, subject matter and object of the statute to ascertain
legislative intent.


[5] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
Lemon Law did not apply to previously-used vehicle which buyer purchased from car
dealer, after it had been leased to another consumer for six months, even though vehicle had
a valid manufacturer's warranty and less than one year transpired from the first delivery of
vehicle to a consumer, where vehicle was neither a demonstrator nor an executive-driven
motor vehicle. W.S.A. 218.015(2)(a).


3 Cases that cite this headnote


[6] Statutes Purpose
Court of Appeals seeks to construe the statute in a fashion that gives effect to its leading
idea and brings the entire statute into harmony with the statute's purpose.


[7] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
Lemon Law does not apply to previously-owned motor vehicles. W.S.A. 218.015(2)(a).


3 Cases that cite this headnote
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Attorneys and Law Firms


**458  *485  On behalf of the plaintiff-appellant, the cause was submitted on the briefs of Thomas
J. Flanagan of Jastroch & LaBarge, S.C. of Waukesha.


On behalf of the defendants-respondents, the cause was submitted on the brief of Gregory W.
Lyons and Steven L. Strye of O'Neil, Cannon & Hollman, S.C. of Milwaukee.


Before SNYDER, P.J., ANDERSON and MAWDSLEY, 1  JJ.


1 Circuit Judge Robert G. Mawdsley is sitting by special assignment pursuant to the Judicial
Exchange Program.


Opinion


ANDERSON, J.


The question to be decided in this appeal is whether a purchaser of a previously-owned motor
vehicle may seek the remedies provided in § 218.015, STATS.—Wisconsin's so-called “Lemon
Law”—if, at the time the vehicle is submitted for repair, it still has the manufacturer's warranty
and is within one year of the first delivery date to a consumer. Elmer T. Schey appeals from
a partial summary judgment dismissing **459  his Lemon Law claims against the Chrysler
Corporation and Frank Boucher Chevrolet, Inc. Regardless of the fact that his motor vehicle had
been previously owned, Schey contends that § 218.015 still covers his vehicle because the statute
requires only that when presented for repair the vehicle must still have a valid manufacturer's
warranty or that one *486  year may not have transpired from the first delivery of the vehicle
to a consumer. He argues that, in his case, both provisions are satisfied. We are not persuaded.
We conclude that when creating § 218.015, the legislature did not intend for previously-owned
vehicles to be covered; accordingly, we affirm the partial summary judgment.


It is undisputed that the 1995 Dodge Neon Schey purchased on January 22, 1996, was a used
motor vehicle and, unfortunately, was also a “lemon.” Previously, the Neon had been leased for
approximately six months before it was returned to a dealership. The Neon was then purchased
at an auto auction by Frank Boucher Chevrolet and designated as “used” and “as is” on the
dealership's sale lot. At the time Schey purchased the Neon from Frank Boucher Chevrolet, the
Neon had been driven 6713 miles.
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Schey soon became aware that the Neon he purchased was, in fact, a “lemon.” He brought the
Neon to the dealership for service six times, but the transmission problems continued. All repairs
were covered by the manufacturer's limited warranty. Understandably upset with his auto purchase,
Schey requested that Chrysler give him a comparable new car in accordance with the Lemon Law.
When Chrysler refused, Schey filed this lawsuit.


Chrysler moved for partial summary judgment on Schey's Lemon Law claim. It disputed whether
Schey's vehicle was covered by the statute because the vehicle was previously owned when Schey
purchased it. The circuit court agreed and granted Chrysler's motion. Schey appeals.


When reviewing a trial court's grant of partial summary judgment, we, like the trial court, apply
the *487  standards set forth in § 802.08, STATS. See Wisconsin Patients Compensation Fund
v. Wisconsin Health Care Liab. Ins. Plan, 200 Wis.2d 599, 606, 547 N.W.2d 578, 580 (1996).
Although we conduct our review without deference to the trial court, see Gaertner v. Holcka, 219
Wis.2d 436, 445–46, 580 N.W.2d 271, 275 (1998), we nonetheless value the trial court's analysis,
see M & I First Nat'l Bank v. Episcopal Homes Management, Inc., 195 Wis.2d 485, 497, 536
N.W.2d 175, 182 (Ct.App.1995).


[1]  [2]  [3]  [4]  The issue in this appeal, involving the interpretation and application of
Wisconsin's Lemon Law found in § 218.015, STATS., presents a question of law which we review
de novo. See Wisconsin Patients Compensation Fund, 200 Wis.2d at 606, 547 N.W.2d at 580.
When interpreting a statute, we seek to discern the legislative intent behind the statute. See Lincoln
Sav. Bank, S.A. v. DOR, 215 Wis.2d 430, 441, 573 N.W.2d 522, 527 (1998). To do this, we first
consider the language of the statute. See id. If that language clearly and unambiguously sets forth
the legislative intent, we will not look outside the statutory language to ascertain the intent. See
id. A statute is ambiguous when it is capable of being understood in two or more different senses
by reasonably well-informed persons. See State v. Sample, 215 Wis.2d 487, 495, 573 N.W.2d 187,
191 (1998). If a statute is ambiguous, we look to the scope, history, context, subject matter and
object of the statute in order to ascertain legislative intent. See id.


[5]  We now turn to the statute in question, § 218.015(2)(a), STATS., or the Lemon **460
Law. 2  Section 218.015(2)(a) requires that new motor vehicles which *488  do not conform to the
manufacturer's warranty shall be repaired if the vehicle is presented for repair. Paragraph (2)(a)
continues and sets forth the qualifications on the types of vehicles submitted for repairs which it
applies to: the vehicle must have an unexpired manufacturer's warranty or one year must not have
transpired after the first delivery of the motor vehicle to a consumer. In Schey's view, this statute
applies to his Neon. He reasons that at the time of the Neon's repairs, his vehicle's warranty had not
expired and less than one year had passed from the car's first delivery to a consumer, thus satisfying
both of para. (2)(a)'s vehicle qualifications. He also argues that nowhere in this subsection does
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it state that it does not apply to previously-owned vehicles; on the contrary, the subsection only
requires that a vehicle meet one of the two qualifications.


2 Section 218.015(2)(a), STATS., states the following:
If a new motor vehicle does not conform to an applicable express warranty and the
consumer reports the nonconformity to the manufacturer, the motor vehicle lessor or any of
the manufacturer's authorized motor vehicle dealers and makes the motor vehicle available
for repair before the expiration of the warranty or one year after first delivery of the motor
vehicle to a consumer, whichever is sooner, the nonconformity shall be repaired.


Chrysler disagrees and suggests that § 218.015(2)(a), STATS., applies only to new vehicles. In
support of its position, Chrysler reasons that in addition to its general inclusion of new vehicles
in § 218.015, the legislature expressly included two types of used vehicles—the demonstrator and
executive vehicles. See § 218.015(1)(d). 3  Chrysler argues that if the legislature determined that
these particular vehicles, *489  which are otherwise considered used vehicles, should be given
protection under § 218.015, then the legislature intended to exclude all other used vehicles.


3 Section 218.015(1)(d), STATS., states:
“Motor vehicle” means any motor driven vehicle required to be registered under ch. 341
or exempt from registration under s. 341.05(2), including a demonstrator or executive
vehicle not titled or titled by a manufacturer or a motor vehicle dealer, which a consumer
purchases or accepts transfer of in this state….


[6]  Based on the foregoing, we determine that reasonable persons could differ over whether §
218.015(2)(a), STATS., includes a previously-owned vehicle that otherwise meets the statute's
qualifications. Once a statute is found to be ambiguous, the rules of construction require us to
look at the statute's context, subject matter, scope, history and object it sought to accomplish.
See Hartlaub v. Coachmen Indus., Inc., 143 Wis.2d 791, 799–800, 422 N.W.2d 869, 872
(Ct.App.1988). Furthermore, we seek to construe the statute in a fashion that gives effect to its
leading idea and brings the entire statute into harmony with the statute's purpose. See id. at 800,
422 N.W.2d at 872.


[7]  With these principles of statutory construction in mind, we conclude that § 218.015(2)(a),
STATS., does not apply to previously-owned motor vehicles. First, we note that the purpose of
the Lemon Law is to protect new motor vehicle purchasers. It has been stated: “One purpose of
the law … is to provide an incentive for a manufacturer to put the purchaser of a new car back
to the position the purchaser thought he or she was in at the time they bought the car.” Hughes
v. Chrysler Motors Corp., 197 Wis.2d 973, 976, 542 N.W.2d 148, 149 (1996) (emphasis added).
Purchasers of a new car think they are in a different position than one who purchases a previously-
owned car. New car purchasers expect that the vehicle they receive is free from any defects. In
fact, the Lemon Law's intent was to improve *490  the auto manufacturer's quality control, see id.
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at 982, 542 N.W.2d at 151, to ensure that new car purchasers indeed received what they expected
—a defect-free car. **461  On the other hand, purchasers of a previously-owned car think they
are in a different position. They make the used car purchase assuming that they acquire the car
“as is” or with any existing defects. Thus, the purpose of § 218.015(2)(a) does not support Schey's
argument that previously-owned vehicles are included.


Second, we observe that the legislative history behind the statute's creation also supports our
conclusion. The original version of the Lemon Law stated in broad terms that it applied to “motor
vehicles.” See § 218.015(1)(d), STATS., 1983–84. Later, this subsection was repealed and re-
created. See 1985 Wis. Act 205, § 2. The drafting history of this 1985 Act is illuminating on the
issue presently before us.


The drafting history reveals that the legislature considered adding the word “new” before every
reference to a motor vehicle in § 218.015, STATS. This idea was rejected because the statute's
drafters felt the statute already clearly expressed that the only vehicles it referred to were new ones.
For example, a memorandum written during the drafting of the amendment to include demonstrator
and executive vehicles in para. (1)(d) illustrates this point:


I … do not feel it is absolutely necessary to replace “motor vehicle” by “new
motor vehicle” throughout the statute…. After the vehicle has been driven by the
consumer, it is no longer really “new” and I think it is clear what motor vehicle
is being referred to without using the word “new.”


*491  Memorandum from Bill Wolford, Assistant Attorney General, to John Sumi, Legislative
Aide to Representative Holschbach (April 22, 1985).


Finally, we note that during the Lemon Law's re-creation, § 218.015(1)(d), STATS.—the statute's
“motor vehicles” definition—was amended to include demonstrator and executive vehicles. In our
view, the legislature included these vehicle types because it equated demonstrator and executive
vehicles with brand new vehicles since these vehicles never leave the control of the dealer. When
a vehicle remains in the dealer's control, the dealer is apprised of how the vehicle is being used and
can perform any maintenance or repairs. This is not the situation with Schey's Neon. The Neon
had previously been leased to another consumer for six months. Unlike the situation created by
a demonstrator or executive vehicle, the consumer who leased the Neon controlled the vehicle.
The Lemon Law is not applicable to Schey's Neon because before Schey purchased the vehicle,
the Neon had left Chrysler's direct control. Cf. Malone v. Nissan Motor Corp. in U.S.A., 190
Wis.2d 436, 442, 526 N.W.2d 841, 843 (Ct.App.1994) (holding that an automobile manufacturer's
warranty does not cover defects that “the manufacturer did not design, engineer, manufacture,
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distribute, sell or advertise”). In sum, we conclude that previously-owned vehicles, such as Schey's
Neon, were not intended to be covered by the Lemon Law.


Judgment affirmed.


SNYDER, P.J. (Dissenting).
Because I agree with Schey that § 218.015, STATS., the “Lemon Law,” applies to motor vehicles
that have been established as “lemons” within the first year after the date of delivery to a *492
consumer and while still under the manufacturer's “new” car warranty, and that he has standing
as a Lemon Law motor vehicle consumer, I respectfully dissent. Schey challenged Chrysler
Corporation's summary judgment motion by establishing that he owns a 1995 Dodge Neon that
qualified as a lemon on June 28, 1996; that the first date of delivery to a motor vehicle consumer
was July 18, 1995; and that the Neon remained under a manufacturer's warranty. Undaunted by
Schey's challenge, my colleagues affirm the summary judgment dismissal of Schey's complaint
as a matter of law. They are wrong.


The majority opinion concludes that the Lemon Law is ambiguous because it does not differentiate
between “new” and “previously-owned” motor vehicles. It then decides that the first consumer
obtains a “new” motor vehicle while a subsequent **462  consumer can only obtain a “previously-
owned” or “used” motor vehicle. The majority resolves the ambiguity by reasoning that used motor
vehicles are not subject to Lemon Law protections. Under the existing Lemon Law definitions,
the majority analysis is unnecessary.


First, the 1995 Dodge Neon qualifies as a Lemon Law “motor vehicle.” The term “motor vehicle”
is defined for Schey's purposes as “any motor driven vehicle required to be registered under ch.
341 … which a consumer purchases or accepts transfer of in this state.” Section 218.015(1)(d),
STATS. 1  That definition *493  neither limits motor vehicle registration to the first purchaser
or transferee nor requires that the purchase or transfer of the motor vehicle be only from the
manufacturer or a franchised dealer. The term “new” is relevant only to the existence of the
manufacturer's warranty which is triggered by the delivery of a previously unregistered and untitled
motor vehicle. It is axiomatic that all motor vehicles, once delivered and registered under ch. 341,
STATS., are used motor vehicles.


1 My colleagues find support for their position in the fact that § 218.015(1)(d), STATS., was
amended to include demonstrator and executive vehicles in the “motor vehicle” definition.
Schey's Neon was neither a demonstrator nor an executive-driven motor vehicle, but if it had
been, the Lemon Law would still have protected Schey as a purchaser or transferee of a ch.
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341, STATS., registered motor vehicle during the first year of such registration and while
the vehicle was still under the manufacturer's warranty.


Second, Schey is a protected “consumer” under the Lemon Law definition, which reads:


“Consumer” means any of the following:


1. The purchaser of a new motor vehicle, if the motor vehicle was purchased from a motor
vehicle dealer for purposes other than resale.


2. A person to whom the motor vehicle is transferred for purposes other than resale, if the
transfer occurs before the expiration of an express warranty applicable to the motor vehicle.


3. A person who may enforce the warranty.


4. A person who leases a motor vehicle from a motor vehicle lessor under a written lease.


Section 218.015(1)(b), STATS. (emphasis added).


The Neon was first delivered to a lessee with standing as a Lemon Law consumer under §
218.015(1)(b) 4, STATS. When Schey purchased the Neon, he was not a transferee for resale, he
purchased it before the expiration of the manufacturer's warranty, and he was entitled to enforce the
manufacturer's warranty. Schey is a recognized Lemon Law motor vehicle consumer under subds.
(1)(b)2 and 3. The majority opinion wrongly limits the definition of *494  eligible consumer to
that in subd. (1)(b)1. By rewriting the definitions of “motor vehicle” and “consumer,” the majority
creates a loophole large enough to drive a § 218.015, STATS., nonconforming motor vehicle
through.


This court should reverse the partial summary judgment dismissal of Schey's Lemon Law claim
and remand the action to the trial court for further proceedings consistent with the existing law.


All Citations


228 Wis.2d 483, 597 N.W.2d 457


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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8 Cal.5th 1094
Supreme Court of California.


Vincent E. SCHOLES, Plaintiff and Appellant,
v.


LAMBIRTH TRUCKING COMPANY, Defendant and Respondent.


S241825
|


February 20, 2020


Synopsis
Background: Landowner brought action against neighbor for negligent trespass, intentional
trespass, and strict liability after fire which started on neighbor's land burned landowner's trees.
Superior Court, Colusa County, No. CV23759, Jeffrey A. Thompson, J., granted judgment on the
pleadings for neighbor. Landowner appealed, and Third District Court of Appeal affirmed, 10
Cal.App.5th 590, 216 Cal.Rptr.3d 794. The Supreme Court granted review.


[Holding:] The Supreme Court, Cuellar, J., held that statute providing enhanced damages to
plaintiffs suffering “wrongful injuries” to timber, trees, or underwood rather requires direct,
intentional injuries; disapproving Kelly v. CB&I Constructors, Inc., 179 Cal.App.4th 442, 102
Cal.Rptr.3d 32.


Affirmed.


Procedural Posture(s): Petition for Discretionary Review; Demurrer to Complaint.


West Headnotes (4)


[1] Statutes Construction based on multiple factors
Inquiry into statute's meaning requires court to start by considering the ordinary meaning
of the statutory language, the language of related provisions, and the structure of the
statutory scheme.
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[2] Statutes In general;  factors considered
Statutes Plain, literal, or clear meaning;  ambiguity
If the language of a statutory provision remains unclear after court considers its terms,
structure, and related statutory provisions, court may take account of extrinsic sources,
such as legislative history.


1 Cases that cite this headnote


[3] Negligence Time to Sue and Limitations
Trespass Time to sue
Trespass Cutting and removal of trees
Statute providing enhanced damages to plaintiffs suffering “wrongful injuries” to timber,
trees, or underwood does not provide enhanced damages or a longer statute of limitations
for injuries to timber, trees, or underwood from negligently spread fires, but rather
requires direct, intentional injuries to timber, trees, or underwood on the land of another;
disapproving Kelly v. CB&I Constructors, Inc., 179 Cal.App.4th 442, 102 Cal.Rptr.3d 32.
Cal. Civ. Code § 3346.


2 Cases that cite this headnote


[4] Trespass Cutting and removal of trees
Purpose of statute providing enhanced damages to plaintiffs suffering “wrongful injuries”
to timber, trees, or underwood, like other timber trespass statutes, is to educate blunderers
(persons who mistake location of boundary lines) and to discourage rogues (persons who
ignore boundary lines), to protect timber from being cut by others than the owner. Cal.
Civ. Code § 3346.


Witkin Library Reference: 6 Witkin, Summary of Cal. Law (11th ed. 2017) Torts, § 1918
[Trespass Under Mistake: Double Damages.]


2 Cases that cite this headnote


**861  ***813  Third Appellate District, C070770, Colusa County Superior Court, CV23759,
Jeffrey A. Thompson, Judge



http://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=I95833020542411eaa7f2c2ee73128881&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361k1104/View.html?docGuid=I95833020542411eaa7f2c2ee73128881&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=I95833020542411eaa7f2c2ee73128881&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361k1242/View.html?docGuid=I95833020542411eaa7f2c2ee73128881&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I95833020542411eaa7f2c2ee73128881&headnoteId=205040012800220210927174953&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/272/View.html?docGuid=I95833020542411eaa7f2c2ee73128881&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/272k1507/View.html?docGuid=I95833020542411eaa7f2c2ee73128881&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/386/View.html?docGuid=I95833020542411eaa7f2c2ee73128881&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/386k35/View.html?docGuid=I95833020542411eaa7f2c2ee73128881&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/386/View.html?docGuid=I95833020542411eaa7f2c2ee73128881&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/386k61/View.html?docGuid=I95833020542411eaa7f2c2ee73128881&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020449451&pubNum=0007047&originatingDoc=I95833020542411eaa7f2c2ee73128881&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3346&originatingDoc=I95833020542411eaa7f2c2ee73128881&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I95833020542411eaa7f2c2ee73128881&headnoteId=205040012800320210927174953&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/386/View.html?docGuid=I95833020542411eaa7f2c2ee73128881&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/386k61/View.html?docGuid=I95833020542411eaa7f2c2ee73128881&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3346&originatingDoc=I95833020542411eaa7f2c2ee73128881&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3346&originatingDoc=I95833020542411eaa7f2c2ee73128881&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0461726036&pubNum=0155638&originatingDoc=I95833020542411eaa7f2c2ee73128881&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I95833020542411eaa7f2c2ee73128881&headnoteId=205040012800420210927174953&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0426773501&originatingDoc=I95833020542411eaa7f2c2ee73128881&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Scholes v. Lambirth Trucking Co., 8 Cal.5th 1094 (2020)
458 P.3d 860, 258 Cal.Rptr.3d 812, 20 Cal. Daily Op. Serv. 1292...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


Attorneys and Law Firms


Vincent E. Scholes, in pro. per.; Singleton Law Firm, Gerald Singleton, San Diego; Law Offices
of Martin N. Buchanan and Martin N. Buchanan, Oceanside, for Plaintiff and Appellant.


The Arkin Law Firm and Sharon J. Arkin for Consumer Attorneys of California as Amicus Curiae
on behalf of Plaintiff and Appellant.


Anwyl, Scoffield & Stepp, James T. Anwyl, Sacramento; Spinelli, Donald & Nott and Lynn A.
Garcia, Sacramento, for Defendant and Respondent.


Horvitz & Levy, Robert H. Wright and Jeremy B. Rosen, Burbank, for Pacific Gas and Electric
Company as Amicus Curiae on behalf of Defendant and Respondent.


Opinion


Opinion of the Court by Cuéllar, J.


* Associate Justice of the Court of Appeal, Fourth Appellate District, Division Three, assigned
by the Chief Justice pursuant to article VI, section 6 of the California Constitution.


** Associate Justice of the Court of Appeal, First Appellate District, Division One, assigned by
the Chief Justice pursuant to article VI, section 6 of the California Constitution.


*1099  This case arises from a pair of entwined risks all too familiar to Californians: fire, and
what happens when fire spreads. Civil Code section 3346 provides enhanced damages to plaintiffs
suffering “wrongful injuries” (id., subd. (a)) to timber, trees, or underwood. 1  The statute generally
provides for treble (triple) damages, but only double damages “where the trespass was casual or
involuntary” and only actual damages in other specified factual scenarios. (Ibid.) The relevant
statute of limitations where a plaintiff properly seeks such damages is five years (id., subd. (c)).
But can section 3346 be used at all to sue a ***814  person who inadvertently lets fire spread to
someone else's property?


1 All unlabeled statutory references are to the Civil Code.


*1100  Plaintiff Vincent E. Scholes alleges that defendant Lambirth Trucking Company
(Lambirth) negligently allowed a fire to spread from Lambirth's property to Scholes's property,
harming some of Scholes's trees. This claim would be untimely under the three-year statute of
limitations that applies to ordinary trespass, but Scholes contends that section 3346 ’s enhanced
damages and five-year statute of limitations applies insofar as he seeks damages from injury to
those trees. In contrast, Lambirth argues that section 3346 does not apply to property damage from
a fire negligently allowed to escape from the defendant's property. Instead, Lambirth asserts, the
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fire liability provisions found in Health and Safety Code sections 13007, 13008, and 13009 govern
Scholes's claim and only allow recovery of actual damages from an escaping fire. Those provisions
state that **862  a person responsible for the spread of fire is liable for “any damages” (Health
& Saf. Code, § 13007) and fire suppression costs, and do not provide an extended statute of
limitations.


What we conclude is that the five-year statute of limitations and heightened damages provisions of
section 3346 are inapplicable to damages to timber, trees, or underwood from negligently escaping
fires. Section 3346, subdivision (a) does not apply to all “injuries” to trees or all “injuries” arising
out of common law trespasses. Instead, section 3346 is best read as a statute targeting “timber
trespass” — the kind of direct, intentional injury to trees on the property of another that would be
perpetrated by actions such as cutting down a neighbor's trees — and sets out a special scheme of
graduated penalties aimed at deterring such trespass and any resulting misappropriation of timber.
Harmful though the Lambirth fire is, this is not a punitive scheme that fits it. Because Scholes
cannot rely on section 3346 ’s extended statute of limitations and his complaint was otherwise
untimely, we affirm the Court of Appeal's decision.


I.


In 2003, Lambirth began operating a company making wood chips, sawdust, and products from
rice hulls on the land next to Scholes's property. To make some of these soil enhancement products,
Lambirth's company grinds wood. Some of this wood, along with rice hulls, blew onto Scholes's
property over time. On May 12, 2007, there was a fire at Lambirth's business. Scholes soon
complained to Lambirth about the wood chips and rice hulls that had blown onto Scholes's
property. Local authorities also warned Lambirth about storing these wood products. Lambirth
began removing the wood chips and rice hulls on Scholes's property. But on May 21, 2007, another
fire broke out on Lambirth's property –– and in short order, it leapt onto Scholes's property.


*1101  On May 21, 2010, Scholes filed suit against Lambirth and its insurer, Financial Pacific
Insurance Company (Financial Pacific). The initial complaint alleged lost use of property as well
as general damages and property damages. A few months later, on January 24, 2011, Scholes filed
a first amended complaint alleging damages to property, loss of crops, and lost use of property.
Lambirth and Financial Pacific filed a motion for judgment on the pleadings and argued that
Scholes failed to allege sufficient facts to state a cause of action. The trial court granted the motion
with leave to amend.


Scholes filed a second amended complaint on August 9, 2011. It alleged that Lambirth trespassed
by allowing wood chips and rice hulls to enter Scholes's ***815  property, which allowed the fire
to spread to Scholes's property. Lambirth also failed to supply any water source, the complaint
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alleged, to suppress a fire that might ignite these materials. In October 2011, Scholes agreed to
dismiss with prejudice the case against Financial Pacific as well as its officers and directors, leaving
Lambirth as the sole remaining defendant. Lambirth filed a demurrer and argued that the statute
of limitations barred Scholes's claim. The trial court granted the demurrer on statute of limitation
grounds with leave to amend.


On November 15, 2011, Scholes filed a third amended complaint alleging three causes of action:
general negligence (what the Court of Appeal characterized as “negligent trespass”), intentional
trespass, and strict liability. Under the first cause of action, this complaint alleged that “wood chips,
sawdust, rice hulls, and other combustible material” accumulated on Lambirth's property, and that
Lambirth “failed to either control or suppress” a fire, which “spread to the realty of [Scholes]” and
“destroyed personal property, growing crops,” motor vehicles, and other mechanical equipment.
It also alleged damage to a walnut orchard and requested enhanced damages for the injury to
the orchard under Civil Code section 3346 and Code of Civil Procedure section 733. Section
3346, subdivision (a) provides treble or double damages for “wrongful injuries to timber, trees,
or underwood upon the land of another, or removal thereof.” Code of Civil Procedure section
733 similarly provides treble damages for malicious or willful cutting, carrying away, girdling,
or “otherwise injur[ing]” timber or trees, but provides no **863  special statute of limitations.
Lambirth filed a demurrer and argued that Scholes's claims were barred by the statute of limitations,
and also that Scholes failed to state a claim for intentional trespass or strict liability. The trial court
granted the demurrer without leave to amend. Scholes appealed.


Scholes argued before the Court of Appeal that his third amended complaint was timely because:
(1) Code of Civil Procedure section 338, subdivision (b) applies a three-year statute of limitations
to an action for trespass upon or injury to real property; and (2) the second complaint, where *1102
Scholes first alleged such an action, related back to the original timely complaint. The Court of
Appeal agreed that the three-year statute of limitations applied but concluded Scholes's amended
complaint did not relate back. Alternatively, Scholes asserted his first cause of action was subject
to section 3346 ’s extended five-year statute of limitations because it alleged damage to trees (§
3346, subd. (c)). The Court of Appeal rejected this argument too, holding that section 3346 does
not apply where the cause of the harm is the negligent spread of fire. In doing so, the court relied
on Gould v. Madonna (1970) 5 Cal.App.3d 404, 85 Cal.Rptr. 457 (Gould), which held that section
3346 does not apply to fire damage caused by negligence, and rejected the contrary decision in
Kelly v. CB&I Constructors, Inc. (2009) 179 Cal.App.4th 442, 102 Cal.Rptr.3d 32 (Kelly). We
granted review to decide whether section 3346 applies to fire damage.


II.
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Section 3346, located in the “Penal Damages” article of the Civil Code, provides the following:
“For wrongful injuries to timber, trees, or underwood upon the land of another, or removal thereof,
the measure of damages is three times such sum as would compensate for the actual detriment,
except that where the trespass was casual or involuntary, or that the defendant ... had probable
cause to believe ***816  that the land on which the trespass was committed was his own ..., the
measure of damages shall be twice the sum as would compensate for the actual detriment ....” (§
3346, subd. (a).) The statute limits recovery to actual damages “where the wood was taken by the
authority of highway officers for the purpose of repairing a public highway or bridge upon the
land or adjoining it.” (Ibid.) Subdivision (b) provides the same “for any trespass committed while
acting in reliance upon a survey of boundary lines” by a licensed surveyor if “[t]he trespass was
committed by a defendant who either himself procured, or whose principal, lessor, or immediate
predecessor in title procured the survey to be made.” (Id., subd. (b).) The Legislature originally
enacted section 3346 when it adopted the Civil Code in 1872, borrowing from a draft New York
Civil Code. (Civ. Code, former § 3346, repealed by Stats. 1957, ch. 2346, § 2, p. 4076; see Fluor
Corp. v. Superior Court (2015) 61 Cal.4th 1175, 1200, 191 Cal.Rptr.3d 498, 354 P.3d 302; see also
Fulle v. Kanani (2017) 7 Cal.App.5th 1305, 1310, fn. 2, 212 Cal.Rptr.3d 920 (Fulle).)


[1]  [2] To determine whether this provision encompasses negligent fire damage, we start with
the statute's language and structure in order to “ascertain and effectuate the law's intended
purpose.” (Weatherford v. City of San Rafael (2017) 2 Cal.5th 1241, 1246, 218 Cal.Rptr.3d
394, 395 P.3d 274 (Weatherford); see Goodman v. Lozano (2010) 47 Cal.4th 1327, 1332, 104
Cal.Rptr.3d 219, 223 P.3d 77 [“Our primary goal is to determine and give effect to the *1103
underlying purpose of the law”]; People v. Valencia (2017) 3 Cal.5th 347, 357, 220 Cal.Rptr.3d
230, 397 P.3d 936 [“ ‘[t]he words of the statute must be construed in context, keeping in mind the
statutory purpose’ ”].) This inquiry requires us to start by considering the ordinary meaning of the
statutory language, the language of related provisions, and the structure of the statutory scheme.
(Weatherford, at p. 1246, 218 Cal.Rptr.3d 394, 395 P.3d 274; see also Larkin v. Workers’ Comp.
Appeals Bd. (2015) 62 Cal.4th 152, 157-158, 194 Cal.Rptr.3d 80, 358 P.3d 552.) If the language
of a statutory provision remains unclear after we consider its terms, structure, and related statutory
provisions, we may take account of extrinsic sources — such as legislative history. (Winn v. Pioneer
Medical Group, Inc. (2016) 63 Cal.4th 148, 156, 202 Cal.Rptr.3d 447, 370 P.3d 1011; see also
**864  Holland v. Assessment Appeals Bd. No. 1 (2014) 58 Cal.4th 482, 490, 167 Cal.Rptr.3d 74,
316 P.3d 1188.)


Also guiding our inquiry is the designation of section 3346 ’s treble and double damages provisions
as penal in nature –– provisions our Courts of Appeal have construed strictly for more than 50
years. (See, e.g., Fulle, supra, 7 Cal.App.5th at p. 1316, 212 Cal.Rptr.3d 920; Drewry v. Welch
(1965) 236 Cal.App.2d 159, 172-173, 46 Cal.Rptr. 65 (Drewry); Ghera v. Sugar Pine Lumber Co.
(1964) 224 Cal.App.2d 88, 92, 36 Cal.Rptr. 305.) At a minimum, we should interpret section 3346
to reach only conduct where fixed imposition of treble and double damages reasonably furthers
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the aims of punishment and deterrence. (See, e.g., Neal v. Farmers Ins. Exchange (1978) 21 Cal.3d
910, 928, 148 Cal.Rptr. 389, 582 P.2d 980 [“the function of punitive damages is not served by an
award which, in light of ... the gravity of the particular act, exceeds the level necessary to properly
punish and deter”].)


A.


Two terms in section 3346 bear on whether the statute encompasses damage caused by negligently
spread fires. The harm at issue must involve a “wrongful ***817  injury” to timber, trees, or
underwood. (§ 3346, subd. (a).) And given the terms used to describe the separate penalties for
which the statute provides, it also appears any actionable harm must involve or at least occur in
connection with a “trespass.” (Ibid. [requiring the award of treble damages for “wrongful injuries
to timber, trees, or underwood” except that double damages apply “where the trespass was casual
or involuntary” (italics added)].) The Kelly Court of Appeal held that the language of section 3346
is “not ambiguous” because “[u]nder any reasonable interpretation, fire damage constitutes an
‘injur[y]’ to a tree” and “[t]here is no dispute that the fire was a trespass ....” (Kelly, supra, 179
Cal.App.4th at p. 463, 102 Cal.Rptr.3d 32.)


Contrary to Kelly, we find more elusive the type of wrongful injuries and trespasses to which
section 3346 applies. The ordinary meaning of the word *1104  injury is broad and could
conceivably apply, as Scholes suggests, to any injury — including fire damage. (See Las Animas
etc. Land Co. v. Fatjo (1908) 9 Cal.App. 318, 323, 319, 99 P. 393 [holding that it was “too clear for
argument” that fire damage was an “injury to real property”].) But we do not interpret words in a
vacuum. The most sensible way to understand the statute's pairing of “wrongful injuries to timber,
trees, or underwood” with its reference to “the trespass” is as a limitation on the statute's scope,
to cover only those injuries that necessarily involve some sort of trespass. (§ 3346, subd. (a).) Put
differently, “trespass” –– given its position in the statutory scheme –– sheds light on which injuries
to trees are best understood as “wrongful injuries” for purposes of section 3346.


But “trespass,” too, can have a meaning that's broader or narrower. In certain contexts “trespass”
serves as a general reference to unlawful harmful action affecting a person or property (see
Bouvier's Law Dict. (14th ed. 1878) p. 608 [“Any unlawful act committed with violence, actual or
implied, to the person, property, or rights of another”]) — though Scholes does not advance such
a broad view. Instead, he contends that even if we interpret trespass in section 3346 to require the
elements of a trespass cause of action, Lambirth's negligently spread fire still fits the bill. He points
to Coley v. Hecker (1928) 206 Cal. 22, 272 P. 1045 (Coley), where we held that “ ‘trespasses may
be committed by consequential and indirect injuries as well as by direct and forcible injuries.’ ” (Id.
at p. 28, 272 P. 1045.) With any operative distinction between “direct” and “indirect” trespass long
eliminated in California, Scholes views section 3346 as readily encompassing an injury to trees
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from the negligent trespassory intrusion of fire. (See Elton v. Anheuser-Busch Beverage Group,
Inc. (1996) 50 Cal.App.4th 1301, 1307, 58 Cal.Rptr.2d 303 (Elton) [“When negligently inflicted
with resulting actual damage, [an invasion by fire] may constitute a trespass”].)


Lambirth urges us to embrace the narrower construction adopted by the Gould court. Under this
view, section 3346 refers not to the common law action of trespass but rather the kind of acts long
thought of as “timber trespass” or “timber misappropriation” — essentially, intentionally severing
or removing **865  timber from another's land without the owner's consent. (Gould, supra, 5
Cal.App.3d at p. 408, 85 Cal.Rptr. 457; see, e.g., Fulle, supra, 7 Cal.App.5th at p. 1310, 212
Cal.Rptr.3d 920; Drewry, supra, 236 Cal.App.2d at p. 177, 46 Cal.Rptr. 65.) Given the prevalence
of timber trespass statutes at the time of the statute's enactment in 1872 (see generally 1 Kinney,
The Essentials of American Timber Law, Statutory Civil Liability for Timber Trespass (1917) ch.
VIII (Kinney) [tracing the history of timber trespass legislation in America]), this too is a plausible
interpretation ***818  of section 3346 ’s language. (See People v. Cruz (1996) 13 Cal.4th 764,
775, 55 Cal.Rptr.2d 117, 919 P.2d 731 (Cruz) [“The words of a statute are to be interpreted in
the sense in which they would have been understood at the time of the enactment”].) And if this
statutory provision is best understood as yet another timber trespass statute, *1105  that reading
would in turn support a more limited understanding of “injury,” whereby the term encompasses
only the kinds of direct, intentional injuries performed to effectuate such removal.


[3] We conclude that section 3346 ’s requirements correspond to timber trespass — direct,
intentional injuries to timber, trees, or underwood on the land of another — as the ill to which
its scheme of penal damages applies. Preliminarily, we observe that the statute's structure is
incongruous with consequential trespasses involving unintended entries like an out-of-control fire.
Section 3346 provides that double, rather than treble, damages would apply if the trespass was
“casual or involuntary” or if the defendant had “probable cause” (id., subd. (a)) to believe he
or she owned the land, and awards only actual damages for situations in which the defendant
enters the land under authority or “while acting in reliance upon a survey of boundary lines which
improperly fixes the location of a boundary line.” (id., subd. (b)). The Legislature thus graduated
penalties depending on the reasonableness of a breach of property lines: treble damages if the
breach was made in bad faith; double damages if the breach was made based on reasonable belief
of ownership or if the defendant crossed the property lines by accident; and single damages if
the defendant took affirmative, but ultimately insufficient, steps to respect boundary lines by
engaging a surveyor. Relying primarily on these considerations to determine damages makes the
most sense if the defendant necessarily intends his presence on the land. 2  Accidental invasions
like the spread of fire do not fit easily into this property-line-focused framework. If Scholes's
interpretation prevailed, it's far from clear why the Legislature would vary damages according to
culpability for a property line breach as opposed to the injuring act.
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2 “Presence” could mean the defendant's personal presence or presence through some agent or
instrumentality. (See, e.g., Jongeward v. BNSF Ry. (2012) 174 Wash.2d 586, 278 P.3d 157,
166 (Jongeward) [“ ‘a person who stands at his or her fence line and intentionally sprays
herbicide on a neighbor's trees’ engages in conduct prohibited by the statute because the
person commits a direct trespass and causes immediate injury to the plaintiff's trees”].) Our
analysis applies to both scenarios.


The statute's inclusion of “casual or involuntary” trespasses (§ 3346, subd. (a)) — before 1957,
“casual and involuntary” trespasses (former § 3346, italics added) — does not foreclose this
interpretation. In the mid-19th century, “ ‘casual’ ” would have meant accidental or negligent
as opposed to “ ‘designedly and under a claim of right.’ ” (Matanuska Elec. Ass'n, Inc. v.
Weissler (Alaska 1986) 723 P.2d 600, 607.) A trespass might be “accidental” with respect to the
trespasser's volition in entering the property or with respect to his or her intent to interfere with
the possessory rights of another. (Cf. Miller v. National Broadcasting Co. (1986) 187 Cal.App.3d
1463, 1480-1481, 232 Cal.Rptr. 668 [defendant was mistaken as to the wrongness of his acts but
nevertheless “liable for an intentional entry” because he *1106  “inten[ded] to be at the place on
the land where the trespass allegedly occurred”].) Courts have disagreed as to whether various
timber trespass statutes contemplate one brand of accident or another, or both, when referring to
casual or involuntary trespasses. ***819  (Compare Matanuska, supra, at p. 607 and Wyatt v.
Sweitz (Or. 1997) 146 Or.App. 723, 934 P.2d 544, 546 [“ ‘Casual or involuntary’ ... encompasses
non-negligent, non-volitional trespass”] with Jongeward, supra, (2012) 278 P.3d at p. 166 **866
[“Ultimately, the legislature enacted the timber trespass statute to deter specific conduct and punish
a voluntary offender”] and Whitaker v. Mc Gee (N.Y.App.Div. 1985) 111 A.D.2d 459, 461, 488
N.Y.S.2d 514 (Whitaker).)


New York's experience is illuminating, particularly as California's 1872 Legislature found its
inspiration for section 3346 in the laws of New York. Interpreting an analogous statute, New York
courts concluded that “a trespass may be characterized as ‘involuntary’ where the trespasser acted
in a good-faith reasonable belief in his right to harvest the trees.” (Whitaker, supra, 111 A.D.2d at
p. 461, 488 N.Y.S.2d 514; see, e.g., Braman v. Rochester Gas & Elec. Corp. (N.Y.App.Div. 1976)
54 A.D.2d 174, 176, 388 N.Y.S.2d 407; Greene v. Mindon Construction Corp. (N.Y. 1959) 188
N.Y.S.2d 633, 635.) In context, then, we have reason to read “casual or involuntary” as remaining
consistent with an interpretation of the statute reaching trespassers intentionally present on the land
with negligence as to their right to be there — for example, due to mistakes about boundary lines
— but not accidental entries like Lambirth's spreading fire. (§ 3346, subd. (a).) This interpretation
of “casual or involuntary” (ibid.) fits seamlessly with the apparent purpose of the 1957 repeal and
reenactment of section 3346, which increased the damages for casual trespasses from actual to
double damages.


Although section 3346, subdivision (a) fails to define the “wrongful injuries” that must flow
from the defendant's intentional entry onto the land, surrounding language elucidates that the
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injuries, too, must likely be the kind of direct, intentional acts involved in timber trespass. For
starters, subdivision (a) mentions “removal” of the timber, trees, or underwood, and in its exception
for officially authorized public highway repairs it presupposes that “the wood was taken.”
Notwithstanding the statute's listing of injuries and removal in the disjunctive (see § 3346, subd.
(a)), the statute's discussion of injuries involving removal and severance suggests that reasonable
legislators enacting this language would have understood “wrongful injuries” to encompass direct
acts connected to and in furtherance of removal or severance. (Ibid.) This conclusion also fits our
practice of construing words by taking account of the meaning of surrounding words. (See People
v. Prunty (2015) 62 Cal.4th 59, 73, 192 Cal.Rptr.3d 309, 355 P.3d 480 (Prunty).)


Even stronger evidence for this construction is evident in the relationship between Civil Code
section 3346 and Code of Civil Procedure section 733. *1107  The Legislature first enacted Code
of Civil Procedure section 733 in 1851 (Stats. 1851, ch. 5, § 251, p. 92), codifying it in the 1872
Code of Civil Procedure at the same time as Civil Code section 3346 (see Code Comm., Revised
Laws of the State of California (1871) pp. 176 & 566 (hereinafter Proposed Revised Laws (1871))).
Code of Civil Procedure section 733 states the following: “Any person who cuts down or carries
off any wood or underwood, tree, or timber, or girdles or otherwise injures any tree or timber on
the land of another person[,] ... without lawful authority, is liable to the owner of such land ...
for treble the amount of damages which may be assessed therefor, in a civil action, in any Court
having jurisdiction.” (Italics added.) The Legislature has not amended Code of Civil Procedure
section 733 since its inception.


***820  Because section 3346 and Code of Civil Procedure section 733 relate to the same subject,
we construe them together and endeavor to give both consistent effect. (See, e.g., Swall v. Anderson
(1943) 60 Cal.App.2d 825, 829, 141 P.2d 912 (Swall) [“As sections 733 of the Code of Civil
Procedure and 3346 of the Civil Code relate to the same subject matter they must be construed
together”]; Drewry, supra, 236 Cal.App.2d at p. 180, 46 Cal.Rptr. 65 [reading these provisions
together to find treble damages to be discretionary]; see also City of Alhambra v. County of Los
Angeles (2012) 55 Cal.4th 707, 722, 149 Cal.Rptr.3d 247, 288 P.3d 431 [“When code sections
address the same matter or subject, ‘we must construe them together as one statute’ ”].) The
legislative history further underscores the close relationship. Both statutes trace back to a set of
early 19th-century New York statutes with similar structure and language. (See 2 N.Y. Rev. Stat.
(1829) 338, §§ 1-3.)


**867  We recognized long ago that Civil Code section 3346 ’s tiered damages scheme
“qualifie[s]” Code of Civil Procedure section 733’s imposition of treble damages for the prohibited
acts. (Stewart v. Sefton (1895) 108 Cal. 197, 207, 41 P. 293 (Stewart).) Thus read against Code
of Civil Procedure section 733, section 3346 serves as a “measure of damages” (§ 3346, subd.
(a)) for injuries that are legally wrongful under the former's particular trespass cause of action,
rather than the measure of damages for all common law trespass causes of action. Accordingly,
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we must construe “injuries” in section 3346, subdivision (a) as having the same meaning as
“injures” in Code of Civil Procedure section 733. In contrast to section 3346, subdivision (a) ’s
somewhat vague description of the “wrongful injuries” it covers, Code of Civil Procedure section
733 is more precise, prohibiting cutting down, carrying off, and girdling or otherwise injuring
trees. Cutting down, carrying off, and girdling all connote direct, intentional injuries. This context
suggests we should likewise limit “otherwise injure[ ],” as the final proscribed act to direct injuries,
not any harm whatsoever. (Code Civ. Proc., § 733; see Prunty, supra, 62 Cal.4th at p. 73, 192
Cal.Rptr.3d 309, 355 P.3d 480 [under the noscitur a  *1108  sociis canon, a word “ ‘is known
by its associates’ ”].) Consequential fire damage would therefore be excluded from the ambit of
Code of Civil Procedure section 733. Jongeward, supra, 278 P.3d 157, concluded the same when
it construed a Washington statute substantially similar to Code of Civil Procedure section 733:
“The statutory phrase ‘otherwise injure’ must ... be read in conjunction with the other verbs—cut
down, girdle, and carry off. Because each of these verbs connotes direct action, this canon suggests
that the timber trespass statute does not apply when a defendant fails to prevent the spread of a
fire.” (Jongeward, at p. 164; see also id. at p. 162 [“it seems more likely that the legislature used the
term ‘ “trespass” ’ to mean direct acts causing immediate injuries, not culpable omissions causing
collateral damage”].) We conclude the same construction applies to injuries in section 3346 and
does not reach accidental fire damage. Instead, reading these two statutes together evinces the
Legislature's purpose of curtailing timber misappropriation and awarding damages based on the
reasonableness, good faith, or lack thereof, of the defendant's incursion.


The Kelly court found this conclusion unduly speculative. (Kelly, supra, 179 Cal.App.4th at p.
462, 102 Cal.Rptr.3d 32.) Obviously, we disagree. The historical context in which the Legislature
enacted section 3346 further convinces us that our interpretation today is the correct one.
California's timber trespass law traces back to early colonial enactments forbidding ***821  the
cutting of timber from public grounds. (See generally Kinney, supra, ch. VIII; id. at p. 66; cf.,
e.g., Cotton v. United States (1850) 52 U.S. (11 How.) 229, 13 L.Ed. 675 [action of trespass
quare clausum fregit against defendant who had cut and removed timber trees from public land].)
These laws were “soon followed by laws imposing liability for single or multiple damages or
penalties for the cutting of timber from private lands without the consent of the owner.” (Kinney,
supra, at p. 96.) In “nearly every colony the civil liabilities imposed by the earlier acts proved
insufficient to prevent trespass and later laws increased the exemplary damages or provided for
imprisonment.” (Ibid.) Then, after the founding of the United States, “new timber trespass statutes
were enacted in nearly all of the original states and as new states or territories were erected laws of
this character were made effective in each.” (Id. at pp. 96-97.) Many states, including California,
“provide[d] for exemplary damages in the form of double or treble damages, or penalties, for the
unlawful cutting of timber on the land of another or on public land.” (Id. at p. 97 & fn. 1.) Forcing
tortfeasors to pay the value of the timber was insufficient to deter willful misappropriation and
would simply encourage a “do first, ask for forgiveness later” approach — if discovered, the logger
simply paid for what he received. (See Drewry, supra, 236 Cal.App.2d at p. 176, 46 Cal.Rptr.
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65 [for torts like conversion and timber misappropriation, “ ‘compensatory damages will at most
restore the wrongdoer to the status quo ante and may even leave him with a profit’ ”; *1109  Note,
DAMAGES: Statutory Double Damages Awarded for Casual or Involuntary Timber Trespass —
Drewry v. Welch (Cal.  **868  1965) (1966) 54 Cal. L.Rev. 1843, 1846 (Note).) As the Gould
court observed, damages multipliers in timber trespass laws “are an expression of the policy of
increasing the risks of timber appropriation to the point of making it unprofitable.” (Gould, supra,
5 Cal.App.3d at p. 408, 85 Cal.Rptr. 457.)


Section 3346 and Code of Civil Procedure section 733 fit this general trend. Both derive from
New York's timber trespass statutes and use language either substantially similar, or identical,
to those laws. 3  As originally passed, the statutes provided treble damages for injuries to trees
but only actual damages for accidental trespassers or those trespassing under authority to rebuild
public highways. We find nothing in the California Code Commissioners’ note accompanying the
1872 adoption of the Civil Code suggesting that the Legislature “intend[ed] to accomplish [a]
marked” expansion of the New York laws, let alone that it “chose[ ] to do so in language which
differed only slightly,” or not at all, from those laws. (Li v. Yellow Cab Co. (1975) 13 Cal.3d
804, 819, 119 Cal.Rptr. 858, 532 P.2d 1226 (Li).) We also observe that in illustrating the purpose
of the new section 3346, the Commissioners’ note cited only cases fitting the traditional timber
trespass model. (See Code commrs. note foll. 2 Ann. Civ. Code § 3346 (1st ed. 1872, Haymond &
Burch, commrs-annotators) p. 412 [cases concerning “damages for cutting down growing trees”
and “entry to cut and to sell the trees”]; cf. ***822  Li, supra, at p. 819, 119 Cal.Rptr. 858, 532 P.2d
1226 [“It would be even more surprising if the Code Commissioners, in stating the substance of
the intended change, should fail to mention the law of any jurisdiction, American or foreign, which
then espoused the new doctrine in any form, and should choose to cite in their note the very statutes
and decisions which the New York Code Commissioners had cited in support of their statement of
the common law rule”].) So the Commissioners’ note tends to confirm that the new section 3346
broke no new ground. (See People v. Chun (2009) 45 Cal.4th 1172, 1187, 91 Cal.Rptr.3d 106, 203
P.3d 425 [Commissioners’ notes are “entitled to substantial weight”].)


3 See, e.g., Fulle, supra, 7 Cal.App.5th at p. 1310, footnote 2, 212 Cal.Rptr.3d 920; Kelly,
supra, 179 Cal.App.4th at p. 463, 102 Cal.Rptr.3d 32 footnote 5; Proposed Revised Laws
(1871) section 3347 (later adopted as Civ. Code § 3346]; Commissioners of the Code, The
Civil Code of the State of New York, Report Complete (1865), section 1871, page 579; 2
N.Y. Rev. Stat. (1829) 338, section 1-3; see also Kinney, supra, at page 104, footnote 1 (citing
Nixon v. Stillwell (1889) 5 N.Y.S. 248 as example of statutory action for timber trespass);
ibid. (claim for treble damages under New York Code Civ. Proc. former §§ 1667, 1668).


The same category of harm, we conclude, is targeted by both Civil Code section 3346 and Code
of Civil Procedure section 733: timber trespass. To conclude that section 3346 reaches removal of
trees and a broad range of “wrongful injuries” (id., subd. (a)) to trees while *1110  Code of Civil
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Procedure section 773 reaches only conventional timber trespass is implausible. Given their similar
content, simultaneous codification, and shared roots in the New York statutes, it's at a minimum
implausible that the legislative purpose was to create separate enhanced damages provisions for
significantly overlapping but nonidentical harms.


[4] We therefore agree with several Courts of Appeal that the purpose of section 3346, like other
timber trespass statutes, is “ ‘ “to educate blunderers (persons who mistake location of boundary
lines) and to discourage rogues (persons who ignore boundary lines), to protect timber from being
cut by others than the owner.” ’ ” (Fulle, supra, 7 Cal.App.5th 1305, 1315, 212 Cal.Rptr.3d 920;
see Hassoldt v. Patrick Media Group, Inc. (2000) 84 Cal.App.4th 153, 169, 100 Cal.Rptr.2d 662
(Hassoldt); Baker v. Ramirez (1987) 190 Cal.App.3d 1123, 1138-1139, 235 Cal.Rptr. 857; Gould,
supra, 5 Cal.App.3d at p. 408, 85 Cal.Rptr. 457; Drewry, supra, 236 Cal.App.2d at p. 177, 46
Cal.Rptr. 65.) Section 3346 addresses situations where a person intentionally enters the land in
question, either personally or through some agent or instrumentality, to cause direct, intentional
injury to timber, trees, or underwood. It then varies damages depending on the culpability of the
defendant's entry. Subjecting defendants like Lambirth to enhanced damages under section 3346
would not further such a statute's purposes.


**869  Scholes argues that whatever the original scope of section 3346, the Legislature's 1957
repeal and reenactment of the statute (Stats. 1957, ch. 2346, § 2, p. 4076) expanded its meaning.
We are not persuaded. In advancing this argument, Scholes relies on the principle that we presume
the Legislature's awareness of judicial decisions interpreting words it employs in a statute. (Cruz,
supra, 13 Cal.4th at p. 775, 55 Cal.Rptr.2d 117, 919 P.2d 731.) By using the word “trespass”
when it repealed and reenacted Civil Code section 3346 in 1957, he contends, the Legislature was
incorporating into the statute a common law concept that would have encompassed invasions of
property, which were then understood as trespasses. (See Coley, supra, 206 Cal. at p. 28, 272 P.
1045.) Lambirth's negligently escaping fire would constitute such a trespass. (See Elton, supra,
50 Cal.App.4th at p. 1307, 58 Cal.Rptr.2d 303 [“When negligently inflicted with resulting actual
damage, [an invasion by fire] may constitute a trespass”].)


Scholes is right that statutes often codify or otherwise incorporate common law doctrines. (See,
e.g., Stokeling v. United States (2019) ––– U.S. ––––, [139 S.Ct. 544, 551], 202 L.Ed.2d 512 [“ ‘
“[I]f a word is obviously transplanted from another legal source, whether the common law or other
***823  legislation, it brings the old soil with it” ’ ”]; Metropolitan Water Dist. v. Superior Court
(2004) 32 Cal.4th 491, 500, 9 Cal.Rptr.3d 857, 84 P.3d 966 [“In this circumstance — a statute
referring to employees without defining the term — courts have generally applied the common
law test of employment”]; *1111  People v. Tufunga (1999) 21 Cal.4th 935, 946, 90 Cal.Rptr.2d
143, 987 P.2d 168 [“[B]y adopting the identical phrase ‘felonious taking’ as used in the common
law with regard to both [the larceny and robbery statutes of 1850], the Legislature in all likelihood
intended to incorporate the same meanings attached to those phrases at common law”].) Scholes
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is also correct that statutory terms can be capacious enough to encompass evolving meanings,
including for terms of art found in the common law. (See Business Electronics v Sharp Electronics
(1988) 485 U.S. 717, 732, 108 S.Ct. 1515, 99 L.Ed.2d 808 [“The Sherman Act adopted the term
‘restraint of trade’ along with its dynamic potential. It invokes the common law itself, and not
merely the static content that the common law had assigned to the term in 1890”); Leegin Creative
Leather Products, Inc v PSKS, Inc (2007) 551 U.S. 877, 888, 127 S.Ct. 2705, 168 L.Ed.2d 623
[quoting and reaffirming this passage from Business Electronics].) These observations nonetheless
fail to advance Scholes's interpretation of section 3346, because we have strong reasons to doubt
that the trespass mentioned in the statute is the plain vanilla common law kind, rather than the
narrower, more specialized concept of timber trespass. The statute's language, its relationship to
Code of Civil Procedure section 733, and historical context tend to confirm the common law's
divergence from Code of Civil Procedure section 733 and Civil Code section 3346, in at least one
respect. (Ante, 258 Cal.Rptr.3d at p. 820, 458 P.3d at pp. 866–8671107.) Because the “trespass”
term used in section 3346 is a term of art separate from the evolving common law concept that
shares the name, the scope of section 3346 does not spread to cover the terrain that common law
trespass does.


Nor does the 1957 repeal and reenactment change this picture. We can glean nothing from
the circumstances surrounding that repeal and reenactment to support the conclusion that the
Legislature struck the more particularized meaning of trespass and replaced it with the common
law meaning when it reenacted the new section 3346. Here's what the 1872 version of section
3346 stated: “For wrongful injuries to timber, trees, or underwood upon the land of another, or
removal thereof, the measure of damages is three times such a sum as would compensate for the
actual detriment, except where the trespass was casual and involuntary, or committed under the
belief that the land belonged to the trespasser, or where the wood was taken by the authority of
highway officers for the purposes of a highway; in which cases the damages are a sum equal to the
actual detriment.” (Civ. Code, former § 3346.) The current version of section 3346, subdivision
(a), in which the first 43 words remain almost identical to the original enactment, now mandates
that the “measure of damages **870  shall be twice the sum as would compensate for the actual
detriment” for “casual or involuntary” trespasses or where the defendant “had probable cause to
believe that the land on which the trespass was committed was his own.” The reenactment also
added subdivision (b), assessing only actual damages for defendants whose belief *1112  that the
land was theirs arose from a property line survey, and subdivision (c), specifying a five-year statute
of limitations.


None of these changes altered anything about the scope of trespass as used in section 3346
or suggested a switch from its ***824  particularized meaning to the common law meaning.
Instead, the changes recalibrated the damages assessed for those trespasses, authorizing new
double damages for even unintentional breaches unless the defendant demonstrated reasonable
care by procuring a land survey. So it seems most plausible the Legislature's primary purpose in
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1957 tracked much the same concern that motivated the enactment of the timber trespass law in
the first place: to deter the wrongful breach of property lines for the sake of cutting or other direct
forms of injury to another's trees, and to encourage property owners to take appropriate steps to
determine where the lines fall. Also left unchanged was Code of Civil Procedure section 733,
the provision for which Civil Code section 3346 provides the measure of damages. (Ante, 258
Cal.Rptr.3d at p. 820, 458 P.3d at pp. 866–867.) This level of continuity strains the case that the
1957 reenactment adopted the more expansive common law meaning of trespass.


What's more, double damages for mistaken trespasses stand out, as the Legislature typically
reserves enhanced damages for deterring willful conduct. They are the exception and not the rule
for accidental harms. (See Drewry, supra, 236 Cal.App.2d at pp. 176-177, 46 Cal.Rptr. 65; § 3294.)
The need for such an exception is more apparent for intentionally felled trees than for accidentally
destroyed ones. Actual damages could leave defendants who cut down trees with a profit. (See
Drewry, supra, at p. 176, 46 Cal.Rptr. 65; Note, supra, 54 Cal. L.Rev. at p. 1846.) Knowing this,
the Legislature might reasonably find it necessary to penalize even accidental trespassers, while
creating a safe harbor for those who procure land surveys, to promote the proper level of care.
(See Green v. Southern Timber Co. (S.D. Ga. 1923) 291 F. 582, 584 [“Reckoning the damage on
the basis of stumpage would be to disregard the unwillingness of the owner to sell. The defendant
was a trespasser, even though unwittingly. Surely he should be content to forego any profit”].) In
contrast, it's difficult to see what benefit someone gleans from accidentally burning someone else's
woods, and so the punitive and deterrent aspects of the statute seem to have minimal application
in that scenario. In modern cases adopting the “timber trespass” concept, courts recognize these
punitive and deterrent aspects by emphasizing a wrongdoer's potential profit from the cutting
or removal of another's trees. (See Fulle, supra, 7 Cal.App.5th at p. 1309, 212 Cal.Rptr.3d 920
[defendant cut his neighbor's trees to improve his view and raise his home value]; Hassoldt, supra,
84 Cal.App.4th at pp. 157, 169, 100 Cal.Rptr.2d 662 [defendant cut his neighbor's trees to expose
his billboard].) But defendant does not appear to profit by negligently allowing a fire to escape
the property. To the extent a potential defendant might be tempted to dispense with the cost of
certain fire prevention measures because no liability for negligent fire-spreading might arise under
*1113  section 3346, liability would still exist under other statutes and at common law –– and
defendants would still run the risk of damage to their own timber. (See, e.g., People v. Southern
Pacific Co. (1983) 139 Cal.App.3d 627, 633, 188 Cal.Rptr. 913 [noting that Health & Saf. Code
§§ 13007 and 13008 codify the basis of fire liability]; Elton, supra, 50 Cal.App.4th at p. 1307,
58 Cal.Rptr.2d 303 [“When negligently inflicted with resulting actual damage, [an invasion by
fire] may constitute a trespass”].) So it's not clear section 3346 would serve its deterrent purpose.
Furthermore, an extended statute of limitations — the second major change from the 1957 repeal
and reenactment — makes sense for intentional removal of trees that a landowner may not discover
***825  until much later. (See Note, supra, 54 Cal. L.Rev. at p. 1846 & fn. 16.)
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Legislative history likewise indicates that a desire to strengthen the existing law, without
expanding its application beyond timber misappropriation, **871  motivated the 1957 repeal
and reenactment. (See Fulle, supra, 7 Cal.App.5th 1305, 1315, fn. 6, 212 Cal.Rptr.3d 920 [“The
legislative history of Assembly Bill No. 2526 (1957 Reg. Sess.) indicates the double damages
provision was added to section 3346 in order to more effectively deter timber appropriation by
those who carelessly or negligently fail to accurately determine a boundary line”].) Constituents
and federal officials both wrote to the Eureka assembly member who introduced the legislation to
express their concerns about the problem. As one writer from the United States Bureau of Land
Management lamented, “[T]he Bureau of Land Management ha[d] an extremely serious timber
trespass situation on forested public domain lands in northern California. ... With single stumpage
generally the required payment for timber stolen if the culprits are found or unless criminal intent
could be proved, the former timber legislation was largely an open invitation to unscrupulous
loggers to help themselves.” (James F. Doyle, Area Administrator, U.S. Dept. of the Interior,
Bureau of Land Management, letter to Assemblyman Frank P. Belotti, July 26, 1957.)


In another letter, a timberland owner named G. Kelton Steele described how “[t]he great rise in
timber values during the past few years,” combined with timber scarcity, had “created a temptation
to trespass and often to cause the logger to ‘give himself the benefit of the doubt,’ as far as the
exact location of a property line is concerned.” (G. Kelton Steele, letter to Assemblyman Frank
P. Belotti, Feb. 12, 1957.) In Steele's experience with such “timber trespass” lawsuits, “it [was]
a rare thing” to be able to prove such willful trespasses and recover treble damages. (Ibid.) The
Legislature seems to have been trying to curb this abuse of the former statute, contemporarily
understood as a timber trespass statute. (See also Note, supra, 54 Cal. L.Rev. at pp. 1846-1847
[“If held liable for trespassing, [timber operators] quite frequeutly [sic] escaped with paying only
stumpage value, which they were willing to pay for the trees in the first place. In addition, the
trespass might never be discovered at all. [Fn. omitted.] Balanced against this *1114  possibility of
paying nothing at all or actual value was the slim possibility of having to pay treble damages. [Fn.
omitted.] To the extent that the double damage provision of section 3346 deters timber raids and
more adequately compensates the victims of timber trespass, it is a valid effort by the legislature
to cure an inadequacy in the law”].)


B.


Further insight into the Legislature's purpose comes from our state's fire liability statutes, currently
codified at Health and Safety Code section 13007 et seq. Section 13007 states that a person who
“wilfully, negligently, or in violation of law, sets fire to, allows fire to be set to, or allows a fire
kindled or attended by him to escape to, the property of another ... is liable to the owner of such
property for any damages to the property caused by the fire.” (Health & Saf. Code, § 13007.)
Similarly, Health and Safety Code section 13008 states that “[a]ny person who allows any fire



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040859357&pubNum=0007053&originatingDoc=I95833020542411eaa7f2c2ee73128881&refType=RP&fi=co_pp_sp_7053_1315&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_1315

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3346&originatingDoc=I95833020542411eaa7f2c2ee73128881&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3346&originatingDoc=I95833020542411eaa7f2c2ee73128881&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS13007&originatingDoc=I95833020542411eaa7f2c2ee73128881&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS13007&originatingDoc=I95833020542411eaa7f2c2ee73128881&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS13007&originatingDoc=I95833020542411eaa7f2c2ee73128881&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS13008&originatingDoc=I95833020542411eaa7f2c2ee73128881&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Scholes v. Lambirth Trucking Co., 8 Cal.5th 1094 (2020)
458 P.3d 860, 258 Cal.Rptr.3d 812, 20 Cal. Daily Op. Serv. 1292...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 17


burning upon his property to escape to the property of another ... without exercising due diligence
to control such fire, is liable to the owner of such property for the damages to the property caused
by the fire.” Health and Safety Code section 13009 requires the liable party to pay associated costs
for fire suppression ***826  and rescue or emergency medical services.


We must reconcile our interpretation of section 3346 with these statutes, too –– as they all function
together within the same broader statutory scheme. (See, e.g., Pesce v. Dept. Alcoholic Bev. Control
(1958) 51 Cal.2d 310, 312, 333 P.2d 15.) Scholes, like the Kelly court, sees his interpretation of
section 3346 as “easily harmonized” with these statutes: “Under [Health and Safety Code] section
13007, a tortfeasor generally is liable to the owner of property for damage caused by a negligently
set fire. ... If the fire also damages trees ... then the actual damages recoverable under [Health
and Safety Code] section 13007 may be doubled (for negligently caused fires) or trebled (for
fires intended to spread to the plaintiff's property) ....” (Kelly, supra, 179 Cal.App.4th at p. 461,
102 Cal.Rptr.3d 32.) Lambirth takes the view of Gould, contending that to give full effect to the
Legislature's **872  aims in enacting the Health and Safety Code statutes, we must conclude that
“the Legislature has set up a statutory scheme concerning timber fires completely separate from
the scheme to meet the situation of the cutting or other type of injury to timber.” (Gould, supra,
5 Cal.App.3d at p. 407, 85 Cal.Rptr. 457.)


The parallel histories of section 3346 and the fire statutes tend to reinforce that the Legislature
did not include negligently spread fires within the ambit of section 3346. In the same year that
it enacted section 3346, the Legislature also enacted the predecessor to the fire liability statutes,
imposing treble damages for damage from fire that accidentally spreads to adjoining property.
*1115  Former Political Code section 3344 stated: “Every person negligently setting fire to his
own woods, or negligently suffering any fire to extend beyond his own land, is liable in treble
damages to the party injured.” In 1905, the Legislature moved the substance of this provision
into the Civil Code as former section 3346a. (Civ. Code, former § 3346a; Assem. J. (1905 Reg.
Sess.) p. 688.) While this law by its terms provided recovery for all damaged property and not
just timber, the historical context indicates that protecting forests and timber would have been of
principal concern. In Garnier v. Porter (1891) 90 Cal. 105, 27 P. 55 (Garnier), we recognized
that “[w]hen [former Political Code section 3344] was first enacted, the lands of this state were
generally uninclosed [sic], and unoccupied, save for grazing purposes. Frequent fires spread over
the country, destroying timber, grass, and other property. ... Unquestionably, the law was designed
to prevent such calamities as far as possible.” (Id. at p. 108, 27 P. 55.) Having authorized treble
damages under former Political Code section 3344 for harm to timber from negligently spread
fires, it is unclear why the Legislature would have simultaneously created a duplicate remedy
under section 3346.


Nor do we see any evidence of such a historical understanding. In the years after 1872, both this
court and litigants viewed only former Political Code section 3344 and its successor, Civil Code
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former section 3346a, as the proper cause of action for treble damages for negligently caused fire
damage. (See Garnier, supra, 90 Cal. at pp. 106-107, 27 P. 55; Galvin v. Gualala Mill Co. (1893)
98 Cal. 268, 270, 33 P. 93; Kennedy v. Minarets & Western. Ry. Co. (1928) 90 Cal.App. 563, 579,
581, 266 P. 353.) Scholes identifies, and we have found, no California cases before Kelly treating
the destruction of trees by the spread of fire as a form of timber trespass under section 3346 and
Code of Civil Procedure section 733, even after our courts had eliminated the distinction between
direct and indirect trespasses. Instead, reported cases of actions under section 3346 involved only
the intentional tree removal. (See, e.g., ***827  Drewry, supra, 236 Cal.App.2d at p. 164, 46
Cal.Rptr. 65; Caldwell v. Walker (1963) 211 Cal.App.2d 758, 761-762, 27 Cal.Rptr. 675; Fick
v. Nilson (1950) 98 Cal.App.2d 683, 684, 220 P.2d 752; Swall, supra, 60 Cal.App.2d at p. 827,
141 P.2d 912; Stewart, supra, 108 Cal. at p. 207, 41 P. 293.) We believe the historical uses of
these causes of action, while by no means dispositive or preeminent in our analysis, reinforce our
conclusion about the legislative purpose that the preceding statutory analysis already favors.


Importantly, reading section 3346 to exclude damage from negligently escaping fires avoids
undermining the Legislature's purpose in subsequently repealing former Political Code section
3344 and Civil Code former section 3346a. In 1931, the Legislature removed former section 3346a
from the penal statutes of the Civil Code and enacted what would later become the Health and
Safety Code provisions. (Stats. 1931, ch. 790, §§ 1-6, p. 1644; see also Stats. 1953, ch. 48, §§ 1-3, p.
682; *1116  Department of Forestry & Fire Protection v. Howell (2017) 18 Cal.App.5th 154, 177,
226 Cal.Rptr.3d 727 [summarizing legislative history].) The new provisions expanded the former
provisions’ coverage to both willful and negligently caused fire damage. But this statutory shakeup
also shifted away from a system that awarded punitive, enhanced damages solely to the owner
of affected property towards a system that compensated all affected parties, including the public
agencies who respond to the emergency, for their actual damages. The new system recognized that
the costs of uncontrolled fires in our state extend beyond property owners and **873  ensured that
negligent defendants’ resources go first and foremost to compensatory ends.


In short, we tend to think the Legislature signaled in 1931 its conclusion that enhanced damages
were no longer appropriate, as a matter of course, for negligently spread fires. (County of Los
Angeles v. State of California (1987) 43 Cal.3d 46, 55, 233 Cal.Rptr. 38, 729 P.2d 202 [“ ‘[I]t is
ordinarily to be presumed that the Legislature by deleting an express provision of a statute intended
a substantial change in the law’ ”].) Under Scholes's interpretation, the Legislature would have
eliminated treble damages more generally to ease the strain borne by the public fisc from fire
control, while implicitly preserving treble damages, and later adding double damages in the case
of unintended trespasses, just for fire damage to trees under section 3346.


Scholes fails to persuade us that the Legislature understood itself to exempt timber, trees, and
underwood from an otherwise comprehensive scheme. California's trees number in the millions;
injuries to them could produce enormous liability with the imposition of separate penal damages on
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top of any otherwise existing potential legal exposure from fire escaping to surrounding properties.
Courts have held defendants liable for the fair market value of destroyed timber, the cost of
reforestation (see People v. Southern Pacific Co., supra, (1983) 139 Cal.App.3d 627, 635, 188
Cal.Rptr. 913), lost profits from any business connected to the damaged property (see McKay v.
State of California (1992) 8 Cal.App.4th 937, 938, 10 Cal.Rptr.2d 771), and nonpecuniary damages
for loss of use and enjoyment, annoyance and discomfort, and emotional distress (see Hensley
v. San Diego Gas & Electric Co. (2017) 7 Cal.App.5th 1337, 1351-1352, 213 Cal.Rptr.3d 803).
This robust and comprehensive fire liability scheme strongly suggests that, contrary to Scholes's
assertion, the Legislature provided for compensation in the event fire spread negligently instead
of leaving a gap implying a need for section 3346 to play that role.


***828  And notice what a peculiar scheme would result if both section 3346 and Health and
Safety Code section 13007 covered negligent fire spreading. *1117  Trees and timber would be
compensated at $2 or $3 for every dollar of damages, but damage to people would be compensated
at a ratio of $1 of compensation for every dollar of damage.


That fire liability is an enormously consequential and complicated issue for Californians is beyond
question. The relative bustle of legislative action in this domain showcases an evolving story
of balancing competing considerations — which includes creating the right incentives for large
entities and individuals while recognizing the possibility of limits on available resources for
compensation. We decline to read anything in section 3346 as disrupting the balance evidently
struck when the Legislature replaced treble damages for negligently escaping fires with fire
suppression liability. The Legislature can further calibrate this framework if it decides that
negligently-caused tree damage deserves even more protection than what other causes of action
already provide.


III.


California protects the public from negligently spread fire, but not through the provisions on
damage to trees or timber in section 3346. The section's language, structure, and statutory and
historical context support a reasonable inference that the legislative purpose of this provision was
to implement and maintain the kind of timber trespass law commonly used in different states to
deter misappropriation of these natural resources. The law discourages “ ‘rogues’ ” and educates “
‘blunderers’ ” (Drewry, supra, 236 Cal.App.2d at p. 177, 46 Cal.Rptr. 65) who intrude on others’
land to cause direct, intentional injuries to timber, trees, and underwood. What this interpretation
still allows is for plaintiffs like Scholes to pursue and recover full compensation for their losses
under other applicable remedies.
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We do not address whether, under section 3294, exemplary damages beyond actual losses apply
to cases where a person “wilfully” commits the acts prohibited by Health and Safety Code section
13007. (See § 3294, subd. (a) [authorizing damages for “malic[ious acts] ... for the sake of example
and by way of punishing the defendant”].) Nor do we address **874  whether treble damages
under section 3346 apply to cases of direct, intentional injuries to trees through fire. We simply
hold that section 3346 does not provide enhanced damages or a longer statute of limitations for
injuries to timber, trees, or underwood from negligently spread fires. To the extent the holding in
Kelly v. CB&I Constructors, Inc., supra, 179 Cal.App.4th 442, 102 Cal.Rptr.3d 32 is inconsistent
with this opinion, we disapprove of it.


*1118  We therefore affirm the judgment of the Court of Appeal.


Liu, J., Kruger, J., Groban, J., Aronson, J., *  and Banke, J., **  concurred.


All Citations


8 Cal.5th 1094, 458 P.3d 860, 258 Cal.Rptr.3d 812, 20 Cal. Daily Op. Serv. 1292, 2020 Daily
Journal D.A.R. 1317


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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44 Cal.4th 230
Supreme Court of California


STATE COMPENSATION INSURANCE FUND, Petitioner,
v.


WORKERS' COMPENSATION APPEALS BOARD and Brice Sandhagen, Respondents.
Brice Sandhagen, Petitioner,


v.
Workers' Compensation Appeals Board and State


Compensation Insurance Fund, Respondents.


No. S149257.
|


July 3, 2008.


Synopsis
Background: Workers' compensation applicant and employer's insurer petitioned for review of
order of the Workers' Compensation Appeals Board, No. RDG 115958, ruling that as result of
insurer's failure to meet utilization review (UR) time deadlines, insurer was precluded from using
UR procedures or medical reports to support denial of claimant's treatment request, but retained
right under another Labor Code section to object to that request. The Court of Appeal denied the
petitions. The Supreme Court granted review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Moreno, J., held that:


[1] employer must always employ UR when deciding whether to grant or deny an applicant's
request for medical treatment, and


[2] employer may not elect to employ alternative statutory procedure when resolving disputed
request, as that procedure is reserved for employees.


Judgment of Court of Appeal reversed, and matter remanded.


Opinion, 50 Cal.Rptr.3d 860, superseded.


Kennard, J., filed concurring opinion.
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West Headnotes (4)


[1] Administrative Law and Procedure Workers' compensation
Workers' Compensation Construction and Operation of Statutes in General
The Workers' Compensation Appeals Board's interpretation of pertinent statutes is subject
to de novo review.


4 Cases that cite this headnote


[2] Administrative Law and Procedure Workers' compensation
Workers' Compensation Scope and Extent of Review in General
While Supreme Court typically gives great weight to the Workers' Compensation Appeals
Board's administrative construction of the statutes it is charged to enforce and interpret,
the court will annul clearly erroneous interpretations.


1 Cases that cite this headnote


[3] Workers' Compensation Cost containment programs;  managed care
Employer must always employ utilization review (UR) procedure when deciding whether
to grant or deny a workers' compensation applicant's request for medical treatment; to
comport with its intent to ensure quality, standardized medical care for injured workers in
a prompt and expeditious manner, the Legislature enacted the comprehensive UR process.
West's Ann.Cal.Labor Code § 4610.


19 Cases that cite this headnote


[4] Workers' Compensation Cost containment programs;  managed care
Employer is restricted to utilization review procedure when deciding whether to grant
or deny a workers' compensation applicant's request for medical treatment, and may not
elect to employ alternative statutory procedure when resolving disputed request, as that
alternative avenue is reserved for use of employees; alternative statute simultaneously
precludes employers from using its provisions to object to employees' treatment requests,
but permits employees to use its provisions to object to employers' decisions regarding
treatment requests. West's Ann.Cal.Labor Code §§ 4062, 4610.


See 2 Witkin, Summary of Cal. Law (10th ed. 2005) Workers' Compensation, §§ 263, 291;
Cal. Jur. 3d, Work Injury Compensation, § 431.
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Opinion


MORENO, J.


*233  **536  This case presents two related workers' compensation issues: (1) When deciding
whether to approve or deny an injured employee's request for medical treatment, must an employer
conduct utilization review pursuant to Labor Code section 4610? 1  (2) As an alternative to
utilization review, may an employer elect to dispute a request for medical treatment under section
4062, which permits an employer to object to “a medical determination ... concerning any medical
issues ... not subject to Section 4610....”? (§ 4062, subd. (a).) We conclude the Legislature
intended to require employers to conduct utilization review when considering requests for medical
treatment, and not to permit employers to use section 4062 to dispute employees' treatment
requests. The language of section 4610 and 4062 mandates this result; this conclusion is especially
clear when the language of those statutes is read in light of the statutory scheme and the omnibus
reforms *234  enacted by the Legislature in 2003 and 2004. (Sen. Bill No. 228 (2003–2004 Reg.
Sess.) (Senate Bill No. 228); Sen. Bill No. 899 (2003–2004 Reg. Sess.) (Senate Bill No. 899).)
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Accordingly, ***173  we reverse the Court of Appeal's contrary judgment and remand for further
proceedings consistent with our decision.


1 All further unlabeled statutory references are to the Labor Code.


I. BACKGROUND


In October 2003, a car struck Brice Sandhagen while he was working as a foreman on a road
construction project. 2  He injured his neck, back, left elbow, and left wrist and has received medical
treatment continuously since the accident. Sandhagen's physician referred him to SpineCare
Medical Group, Inc., for a joint consultation by Drs. Goldthwaite and Josey. The physicians
recommended a magnetic resonance imaging (MRI) test of Sandhagen's spine to determine if
disc herniations or disc degeneration was causing his pain. The physicians submitted a report to
Sandhagen's employer's insurer, State Compensation Insurance Fund (State Fund), on May 24,
2004, with a request to authorize the recommended MRI.


2 The factual and procedural history is largely taken from the Court of Appeal's opinion.


State Fund referred the matter to Dr. Krohn for “utilization review.” 3  On June 11, 2004, when
State Fund did not communicate its decision within the 14–day statutory deadline (§ 4610, subd.
(g)(1)), Sandhagen requested an expedited hearing. Ten days later (before the expedited hearing
but 28 days after the MRI authorization request was submitted), Dr. Krohn sent a written denial
of **537  the medical treatment request, citing new medical treatment guidelines.


3 “Utilization review” is the process by which employers “review and approve, modify, delay,
or deny” employees' medical treatment requests. (§ 4610, subd. (a).) The scope and effect
of the term will be more fully addressed below.


An expedited hearing took place on July 15, 2004, on the sole issue of the need for the
recommended MRI. The workers' compensation judge found that State Fund's failure to comply
with the statutory deadlines precluded it from relying on the utilization review process or Dr.
Krohn's report to deny Sandhagen treatment. Only Dr. Goldthwaite's report remained admissible.
The workers' compensation judge, finding the MRI authorization request to be consistent with the
new treatment guidelines, ordered State Fund to authorize the MRI.


State Fund sought reconsideration by the Workers' Compensation Appeals Board (WCAB). State
Fund argued that the consequences for failing to *235  comply with utilization review guidelines
are set forth in section 4610, subdivision (i), which provides for administrative penalties, and in
section 4610.1, which allows possible penalties for delay, and that nothing in the statutory scheme
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allows for the exclusion of a utilization review report. Sandhagen disagreed, contending section
4610, subdivision (g) requires an employer to meet specific deadlines and that State Fund's failure
to comply with the deadlines meant that it could not rely on the utilization review process to justify
denial of treatment. In addition, Sandhagen argued that the workers' compensation judge properly
excluded Dr. Krohn's denial letter. He further argued that he had met his evidentiary burden to
prove that the requested treatment was medically reasonable and necessary.


The WCAB granted reconsideration. Due to the important legal issues presented and in order to
secure uniformity of future decisions, the matter was assigned to the WCAB as a whole for an
en banc decision. On November 16, 2004, the WCAB issued its decision, holding that the section
4610 deadlines are mandatory and State Fund's failure to meet the deadlines ***174  means that,
with respect to the particular medical treatment dispute in question, it was precluded from using the
utilization review process or any utilization review report it obtained to deny treatment. However,
the WCAB also held that, while precluded from using the utilization review process, State Fund
could nonetheless dispute the treating physician's treatment recommendation using the dispute
resolution procedure set forth in section 4062. 4  Accordingly, the WCAB vacated the workers'
compensation judge's determination that Sandhagen was entitled to the MRI and instead gave State
Fund an opportunity to proceed under section 4062.


4 Section 4062, subdivision (a) permits an employee or employer to object to “a medical
determination made by the treating physician concerning any medical issues not covered by
Section 4060 or 4061 and not subject to Section 4610....”


State Fund filed a petition for writ of review. Sandhagen also sought review, specifically of the
portion of the decision that held that State Fund could object to the treatment authorization under
section 4062, notwithstanding its failure to comply with the procedures set forth in section 4610.
The Court of Appeal granted both petitions.


The Court of Appeal affirmed both of the WCAB's holdings. The Court of Appeal agreed that
State Fund's failure to comply with the mandatory deadlines precluded State Fund from using the
process to deny Sandhagen's request for medical treatment. However, as did the WCAB, the Court
of Appeal concluded that State Fund could nonetheless object to the medical *236  treatment
request under the dispute resolution process set forth in section 4062, reasoning that an employer
is not required to use the utilization review process when considering employees' requests for
medical treatment. We granted Sandhagen's petition for review. 5


5 State Fund did not seek review of the Court of Appeal's holding that its failure to comply
with the section 4610 deadlines precluded it from using the utilization review process to
deny the medical treatment request, and rendered the Dr. Krohn's report inadmissible.
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II. DISCUSSION


[1]  [2]  This case requires us to determine the meaning and effect of section 4610, in which
the Legislature established the utilization review process, in relation to section 4062, which
generally governs disputes between injured employees and their employers **538  regarding
“medical issues ... not subject to Section 4610....” 6  In determining that the Legislature intended
for employers' review of employees' medical treatment requests to be governed solely by section
4610, rather than section 4062, we rely primarily on the clear statutory language. (Hsu v. Abbara
(1995) 9 Cal.4th 863, 871, 39 Cal.Rptr.2d 824, 891 P.2d 804.) In addition, comparing the current
statutory scheme with previous iterations provides further support for our conclusion.


6 The WCAB's interpretation of these statutes is subject to de novo review. While we typically
give great weight to the WCAB's administrative construction of the statutes it is charged
to enforce and interpret, we will annul clearly erroneous interpretations. (Lockheed Martin
Corp. v. Workers' Comp. Appeals Bd. (2002) 96 Cal.App.4th 1237, 1241, 117 Cal.Rptr.2d
865.)


A. Statutory Scheme Requires Employers to Conduct Utilization Review When
Resolving Requests for Medical Treatment


Section 4610 requires that “[e]very employer ... establish a utilization review process in
compliance with this section” ***175  (id., subd. (b)), defining utilization review as “functions
that prospectively, retrospectively, or concurrently review and approve, modify, delay, or deny,
based in whole or in part on medical necessity to cure and relieve, treatment recommendations by
physicians ...” (id., subd. (a)). Notwithstanding the breadth of this statutory directive, State Fund
claims that section 4610 simply requires employers to “establish” a utilization review process, but
does not require employers to actually use the process. We find this argument unpersuasive. Having
broadly defined utilization review, and requiring every employer to establish such a process at
considerable expense and with numerous statutory safeguards (discussed in further detail below),
it is unlikely that the Legislature intended to allow employers to circumvent the process whenever
an employer felt it expedient. To the contrary, the statutory language indicates the Legislature
intended for employers to use the utilization review process when reviewing and resolving any
and all requests for medical treatment.


*237  Believing that it can “opt out” of the review process, State Fund claims that it can instead
utilize the more general section 4062 dispute resolution procedures. Not so. State Fund's assertion
is belied by the language of section 4062 itself. The statute permits employers to object to a treating
physician's medical determinations, but only to those determinations regarding “medical issues not
covered by Section 4060 or 4061 and not subject to Section 4610 ....” (§ 4062, subd. (a), italics
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added.) By contrast, section 4062 explicitly permits employees to use its provisions to object to
an employer's “decision made pursuant to Section 4610 to modify, delay, or deny a treatment
recommendation....” (Id., subd. (a), italics added.) In summary, section 4062 simultaneously
precludes employers from using its provisions to object to employees' treatment requests but
permits employees to use its provisions to object to employers' decisions regarding treatment
requests. The Legislature's intent regarding employers' use of section 4062 to dispute treatment
requests could not be more clear.


Taken together, the language of sections 4610 and 4062 demonstrates that (1) the Legislature
intended for employers to use the utilization review process in section 4610 to review and resolve
any and all requests for treatment, and (2) if dissatisfied with an employer's decision, an employee
(and only an employee) may use section 4062 's provisions to resolve the dispute over the treatment
request. An employer may not bypass the utilization review process and instead invoke section
4062 's provisions to dispute an employee's treatment request. The correctness of this conclusion
is particularly evident when the current statutory provisions are compared to prior schemes for
handling employees' treatment requests.


B. Prior Schemes Demonstrate the Legislature Intended for Section 4610 to Govern
Employers' Review


In order to better understand what the Legislature intended when it adopted the procedures in
section 4610 and 4062, it is helpful to consider the way in which the **539  process for reviewing
employees' treatment requests has changed over time.


1. Historical Evolution of the Treatment Request Process
The workers' compensation scheme makes the employer of an injured worker responsible for all
medical treatment reasonably necessary to cure or relieve the worker from the effects of the injury.
(§ 4600, subd. (a).) When a worker suffers an industrial injury, the worker reports ***176  the
injury to his or her employer and then seeks medical care from his or her treating physician.
*238  After examining the worker, the treating physician recommends any medical treatment he
or she believes is necessary and the employer is given a treatment request to approve or deny.
The standards applied in evaluating these treatment requests and the process by which treatment
requests are resolved have both been significantly modified in the recent past. For our purposes,
the relevant periods are: (1) the time preceding passage of Senate Bill No. 228, (2) after Senate
Bill No. 228 went into effect on January 1, 2004, and (3) after Senate Bill No. 899 went into effect
on April 19, 2004.


a. Before Senate Bill No. 228
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Before the passage of Senate Bill No. 228, there were no uniform medical treatment guidelines in
effect. Whether a medical treatment request was “necessary” depended solely upon the opinion of
the treating physician measured against the general standard that “necessary” treatment was that
which was “reasonably required to cure or relieve the injured worker of the effects of his or her
injury.” (Former § 4600, as amended by Stats.1998, ch. 440, § 2.) Moreover, former section 4062.9
provided a rebuttable presumption that the findings of an injured employee's treating physician
were correct. (Stats.2002, ch. 6, § 53.)


If an employer wanted to obtain a report from a doctor other than the treating physician regarding
the necessity of certain medical treatment, essentially the only option for the employer was to
initiate the rather cumbersome, lengthy, and potentially costly process under former section 4062,
a catchall dispute resolution provision. Former section 4062, subdivision (a) provided that “[i]f
either the employee or employer objects to a medical determination made by the treating physician
concerning ... the extent and scope of medical treatment ... or any other medical issues not covered
by Section 4060 or 4061, 7  the objecting party shall notify the other party in writing of the
objection....” (Stats.2002, ch. 6, § 52, italics added.)


7 Sections 4060 and 4061, like section 4062, are dispute resolution provisions. Section 4060
governs disputes over the compensability of an injury, and section 4061 covers disputes over
permanent disability.


An employer objecting to a treatment request had to do so within 20 days if the injured employee
was represented by counsel, and within 30 days if the employee was unrepresented, although the
time limits could be extended for good cause. (Former § 4062, subd. (a), as amended by Stats.2002,
ch. 6, § 52.) In the case of a represented employee, the statute directed the parties to seek agreement
on a physician to prepare a comprehensive medical evaluation resolving the disputed issue. (Ibid.)
If the parties were unable to pick an *239  agreed medical evaluator (AME) within 10 days (or
20 days if the parties agreed to extend the time), the parties could not thereafter select an AME.
(Ibid.) After the time for reaching an agreement had expired, the objecting party could select a
qualified medical evaluator (QME) to conduct a comprehensive medical evaluation. (Ibid.) The
nonobjecting party could choose to rely on the treating physician's report or could select a QME
of its own, to conduct an additional comprehensive evaluation. (Ibid.) 8  The employer was liable
for the cost of a medical evaluation obtained ***177  by the employee pursuant to former section
4062. (§ 4064, subd. (a).)


8 Former section 4062 established a different procedure for unrepresented employees.


After the injured worker was examined, the scheduling of which often resulted in further delays,
the AME or QME had 30 days in which to prepare an evaluation, addressing all contested medical
issues, and **540  serve the evaluation and a summary on the employee, employer, and the
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Administrative Director of the Division of Workers' Compensation (administrative director). 9


(Former § 139.2, subd. (j)(1), as amended by Stats.2000, ch. 54, § 1; former § 4062, subd. (c),
as amended by Stats.2002, ch. 6, § 52.) If a dispute remained after the comprehensive medical
evaluations were completed, either party could request an administrative hearing. (§ 5500.) If the
hearing failed to satisfy the parties, they could seek reconsideration by the WCAB (§ 5900) and,
ultimately, review by the Court of Appeal (§ 5950).


9 Under former section 139.2, subdivision (j)(1), the AME or QME could, for good cause,
seek an extension of the 30–day deadline. (Stats.2000, ch. 54, § 1.)


There was also an administrative (rather than statutory) utilization review alternative to proceeding
under former section 4062. (Cal.Code Regs., tit. 8, former § 9792.6, Register 98, No. 46 (Nov.
13, 1998).) However, use of the process was voluntary and, because the administrative process
contained no uniform medical standards, interested employers had to first undertake a complicated
effort to design and submit their own medically-based criteria to the administrative director. (Id.,
subds. (b), (c), (d) & (e).) 10  As a result, the administrative process was little used and most
treatment requests were resolved via the procedures in former section 4062.


10 This process was also unattractive to employees, as it permitted a treatment decision to be
delayed as long as the employer gave notice of the delay in a timely manner. (Cal.Code
Regs., tit. 8, former § 9792.6, subd. (c)(1).)


b. Senate Bill No. 228
Senate Bill No. 228, effective January 1, 2004, enacted comprehensive workers' compensation
reform. The Legislature, reacting to escalating costs, made a number of critical changes to the
statutory scheme. Particularly *240  relevant here are changes to the standards used in evaluating
medical treatment requests as well as alterations to the process for resolving the treatment requests.


The Legislature added section 5307.27, directing the administrative director to adopt a medical
treatment utilization schedule to establish uniform guidelines for evaluating treatment requests.
(Stats.2003, ch. 639, § 41.) The provision further provides that this schedule shall incorporate
“evidence-based, peer-reviewed, nationally recognized standards of care” and address the
“appropriateness of all treatment procedures ... commonly performed in workers' compensation
cases.” (§ 5307.27.) The Legislature also amended section 4062.9, limiting the presumption of
correctness that had previously applied to a treating physician's opinion (Stats.2003, ch. 639, § 20),
and added section 4604.5, which created a rebuttable presumption that the treatment guidelines
in the utilization schedule were correct on the issue of extent and scope of medical treatment. 11


(Stats.2003, ch. 639, § 27.)
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11 Former section 4604.5 provided that until the administrative director adopted a
utilization schedule, guidelines promulgated by the American College of Occupational and
Environmental Medicine be used as interim standards and be presumed to be correct on
the issue of extent and scope of medical treatment. (Former § 4604.5, subd. (c), added by
Stats.2003, ch. 639, § 27.)


***178  In addition to changing the standards for evaluating treatment requests, Senate Bill No.
228 also made a number of important changes to the process of resolving treatment requests.
Most significantly, the Legislature enacted a statutory utilization review process in section 4610.
(Stats.2003, ch. 639, § 28.) In addition to requiring every employer to “establish a utilization review
process” (§ 4610, subd. (b)), section 4610 also enacted a number of procedural and substantive
requirements. Most notably, subdivision (e) of section 4610 allows only a licensed physician, who
is competent to evaluate the specific clinical issues involved, to modify, delay, or deny requests
for treatment. Accordingly, while medical review is not required if the employer approves the
treatment request, section 4610 requires that a licensed doctor deny, delay, or modify the request.
This represents a significant departure from the process in former section 4062, which permitted
an employer or claims adjuster (without review by a physician) to object to a treatment **541
request. (§ 4062, as amended by Stats.2002, ch. 6, § 52.)


Section 4610, subdivision (g) imposes a number of additional requirements that must be met as
part of the utilization review process. Among them are: (1) treatment decisions must be made
in a timely fashion, not to exceed five working days from the receipt of information reasonably
necessary to make the determination, and in no event more than 14 days from the date of the *241
request for treatment (§ 4610, subd. (g)(1)); (2) if the request is not approved in full, disputes shall
be resolved in accordance with section 4062 (§ 4610, subd. (g)(3)(A)); and (3) if an employer
cannot make a decision within the specified timeframes because it (a) is not in receipt of all the
information reasonably necessary and requested, (b) requires consultation by an expert reviewer, or
(c) has asked that an additional examination be performed on the employee that is reasonable and
consistent with good medical practice, the employer must immediately notify the physician and the
employee. (Id., subd. (g)(5).) Upon receipt of all information reasonably necessary and requested
by the employer, the employer shall approve, modify, or deny the request for authorization within
the specified time frames. (Ibid.)


As the Court of Appeal here recognized, the Legislature intended utilization review to ensure
quality, standardized medical care for workers in a prompt and expeditious manner. To that end, the
Legislature enacted a comprehensive process that balances the dual interests of speed and accuracy,
emphasizing the quick resolution of treatment requests, while allowing employers to seek more
time if more information is needed to make a decision. (§ 4610, subd. (g).) If the treatment request
is straightforward and uncontroversial, the employer can quickly approve the request—utilization
review is completed without any need for additional medical review of the request. If the request is
more complicated, the employer can forward the request to its utilization review doctor for review,
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since the statute requires that the employer seek a medical opinion before modifying, delaying,
or denying an employee's request for medical treatment. (Id., subd. (e).) 12  This ensures that a
physician, rather than a claims adjuster with no medical training, ***179  makes the decision to
deny, delay, or modify treatment.


12 Senate Bill No. 228 also repealed former section 4062 (Stats.2003, ch. 639, § 16.5) and
replaced it with a new section 4062 (Stats.2003, ch. 639, § 17) addressing the same subject
matter. The new section 4062 was the same as the previous version, except for the addition
of language concerning requests for spinal surgery. (Compare Stats.2002, ch. 6, § 52 with
Stats.2003, ch. 639, § 17.)


c. Senate Bill No. 899
As we recently noted, Senate Bill No. 899 was passed as an urgency bill in response to “a
perceived crisis in skyrocketing workers' compensation costs.” (Brodie v. Workers' Comp. Appeals
Bd. (2007) 40 Cal.4th 1313, 1329, 57 Cal.Rptr.3d 644, 156 P.3d 1100.) Like Senate Bill No. 228,
Senate Bill No. 899 was an omnibus reform that made a number of significant changes to the
workers' compensation scheme, including, as particularly relevant here, altering the standards used
in evaluating workers' requests for medical treatment and the process for evaluating them.


*242  With Senate Bill No. 899, the Legislature amended section 4600 to define “medical
treatment that is reasonably required to cure or relieve the injured worker from the effects of
his or her injury” as “treatment that is based upon the guidelines adopted by the administrative
director pursuant to Section 5307.27 or, prior to the adoption of those guidelines, the updated
American College of Occupational and Environmental Medicine's Occupational Medicine Practice
Guidelines.” (Stats.2004, ch. 34, § 23.) Senate Bill No. 899 also repealed section 4062.9, which had
contained a presumption of correctness for the findings of an injured employee's treating physician
(Stats.2004, ch. 34, § 22), while making slight modifications to section 4604.5, which contains a
presumption of correctness for the treatment guidelines. (Stats.2004, ch. 34, § 25.)


The Legislature amended section 3202.5 to underscore that all parties, including injured workers,
must meet the evidentiary burden **542  of proof on all issues by a preponderance of the evidence.
(Stats.2004, ch. 34, § 9.) Accordingly, notwithstanding whatever an employer does (or does not
do), an injured employee must still prove that the sought treatment is medically reasonable and
necessary. That means demonstrating that the treatment request is consistent with the uniform
guidelines (§ 4600, subd. (b)) or, alternatively, rebutting the application of the guidelines with a
preponderance of scientific medical evidence. (§ 4604.5.)


While Senate Bill No. 899 did not alter the section 4610 utilization review process, it made a
number of changes to the dispute resolution process in section 4062 that are particularly relevant
here. First, the prior version of section 4062, subdivision (a) (Stats.2003, ch. 639, § 17) permitted
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an employee or employer to object to a treating physician's medical determination regarding “the
permanent and stationary status of the employee's medical condition, the employee's preclusion
or likely preclusion to engage in his or her usual occupation, the extent and scope of medical
treatment, the existence of new and further disability, or any other medical issues not covered
by Section 4060 or 4061 ....” (Italics added.) The Legislature amended section 4062, subdivision
(a), eliminating “the extent and scope of medical treatment” from the list of things to which an
employer may object. (Stats.2004, ch. 34, § 14.) Subdivision (a) of section 4062 now permits an
employer to object only to medical determinations regarding “any medical issues not covered by
Section 4060 or 4061 and not subject to Section 4610 ....” (Italics added.) Second, Senate Bill
No. 899 made another change to section 4062, subdivision (a), adding that “[i]f the employee
objects to a decision made pursuant to Section 4610 to modify, delay, or deny a treatment *243
recommendation, the employee shall notify the employer of the objection in writing within 20
days of receipt of that decision.” (Stats.2004, ch. 34, § 14, italics added.)


***180  Senate Bill No. 899 also changed the AME/QME process, eliminating the competing
comprehensive evaluations that often existed under former section 4062. In the case of represented
employees, the bill repealed former section 4062.2 (Stats.2004, ch. 34, § 17) and replaced it with
new section 4062.2 (Stats.2004, ch. 34, § 18). As with the procedure under former section 4062,
new section 4062.2 instructs the parties to attempt to select an AME. If the parties cannot reach
an agreement within 10 days (or 20 days if the parties agree to extend the time), either party may
request a three-member panel of QME's be assigned. (Ibid.) The parties must then confer and
attempt to agree on one of the QME's. (Ibid.) “If the parties have not agreed on a medical evaluator
from the panel by the 10th day after the assignment of the panel, each party may then strike one
name from the panel” and “the remaining [QME] shall serve as the medical evaluator.” (Ibid.) 13


“[N]o other medical evaluation shall be obtained.” (§ 4062, subd. (a).) 14


13 As with evaluations performed under former section 4062, evaluations performed under
section 4062.2 must be prepared and submitted within 30 days unless the evaluator has
sought, and received, an extension of time. (§ 139.2, subd. (j)(1)(A), amended by Stats.2004,
ch. 34, § 2.) If the QME fails to complete the evaluation within the timeline, either party can
request a new evaluation and the process begins again. (§ 4062.5, amended by Stats.2004,
ch. 34, § 20.)


14 As under former section 4062 (added by Stats.2003, ch. 639, § 17), the procedure is different
for unrepresented employees.


2. Evolution of the Review Process Demonstrates Legislature's Intent
[3]  Understood against this historical backdrop, it is clear the Legislature intended for employers
to resolve treatment requests via the section 4610 process. As discussed above, Senate Bill Nos.
228 and 899 were aimed at controlling skyrocketing costs while simultaneously ensuring workers'
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access to prompt, quality, standardized medical care. To accomplish those goals, the Legislature
made a number of significant changes, the most relevant of which was adopting the comprehensive
utilization review process in section 4610 along with the concomitant changes to the dispute
resolution procedure in section 4062.


**543  In place of the often lengthy and cumbersome process employers used to dispute treatment
requests prior to the passage of Senate Bill No. 228, the Legislature created a utilization review
process that combines what are typically quick resolutions (§ 4610, subd. (g)(1)) with accuracy—
employers *244  can have their utilization review doctors review treatment requests, employers
can seek additional time to obtain additional information or examinations (id., subd. (g)(5)), and
medical review is required before the utilization review doctor can modify, delay, or deny a
treatment request (id., subd. (e)). State Fund asserts that there are instances when, or reasons why,
it might not be reasonable to subject a treatment request to the utilization review process. We are
not persuaded—indeed, the cited examples betray a fundamental misunderstanding of the scope
of utilization review and its requirements.


For example, State Fund claims that “if the employer determines, without [utilization review],
that the recommended treatment is reasonably required, ‘imposing the [utilization review] process
would be both time consuming and expensive.’ ” But when the employer in the hypothetical
reviews the request and determines that treatment is reasonably required, ***181  the employer
has engaged in utilization review. (See § 4610, subd. (a).) The hypothetical actually demonstrates
that utilization review provides an expeditious manner of resolving treatment requests, being
neither time consuming nor expensive, especially when compared to the process previously in
place. In light of the comprehensive nature of section 4610 and the goals the Legislature sought
to accomplish, we conclude the Legislature intended for the utilization review process to be
employers' only avenue for resolving an employee's request for treatment.


[4]  We also conclude that section 4062 is not available to employers as an alternative avenue
for disputing employees' requests for treatment. The Legislature made clear that an employer may
not use section 4062 to object to a medical determination concerning medical issues “subject to
section 4610” while expressly permitting employees to use section 4062 to resolve disputes over
an employer's decision not to approve treatment requests (Stats.2004, ch. 34, § 14)—i.e., the plain
language of section 4062 establishes that only employees may use section 4062 to resolve disputes
over requests for treatment. This limitation is made even clearer when the current section 4062
is compared to previous versions. Former section 4062 allowed employers to object to medical
determinations concerning “the extent and scope of medical treatment....” (Stats.2003, ch. 639,
§ 17.) In Senate Bill No. 899, the Legislature deleted that phrase. (Stats.2004, ch. 34, § 14.)
“We presume the Legislature intends to change the meaning of a law when it alters the statutory
language [citation], as for example when it deletes express provisions of the prior version....” (Dix
v. Superior Court (1991) 53 Cal.3d 442, 461, 279 Cal.Rptr. 834, 807 P.2d 1063.) State Fund would
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have us read “the extent and scope of medical treatment” back into the statute as one of the matters
employers may object to under section 4062. We decline to do so.


Accordingly, in light of the clear statutory language and the Legislature's purpose in enacting
the utilization review process in section 4610, we conclude *245  the Legislature intended to
require employers to conduct utilization review when considering employees' requests for medical
treatment. Employers may not use section 4062 as an alternative method for disputing employees'
treatment requests.


III. DISPOSITION


The judgment of the Court of Appeal is reversed and the matter is remanded to that court for further
proceedings consistent with this opinion.


WE CONCUR: GEORGE, C.J., BAXTER, WERDEGAR, CHIN and CORRIGAN, JJ.


Concurring Opinion by KENNARD, J.
I agree with the majority's conclusion and much of its analysis. Specifically, I agree that the
“utilization review” process set forth **544  in Labor Code 1  section 4610 is mandatory. I
also agree that, if an employer fails to meet section 4610 's deadlines, it may not object to the
employee's requested medical treatment under section 4062. Certain language in the majority's
opinion, however, might be misread to suggest that utilization review is a dispute-resolution
process that replaces the “cumbersome, lengthy, and potentially costly” dispute-resolution process
that previously applied under former section 4062. (Maj. opn., ante, 79 Cal.Rptr.3d at p. 176, 186
P.3d at p. 539.) As I understand the statutory scheme, the utilization review process ***182  adds
a new step that the employer must take before section 4062 comes into play, but it does not replace
the section 4062 process. Section 4062 remains the means for resolving any dispute between the
parties regarding medical treatment, as I explain below.


1 All further statutory references are to the Labor Code.


Section 4600 requires employers to provide their employees with medical treatment for their
work-related injuries. When disputes arise regarding the conclusions and recommendations of
the treating physician, section 4062 sets forth the primary procedural mechanism for resolving
those disputes. Among other things, section 4062 governs disputes regarding which specific
medical treatments are appropriate. Section 4062 played this role in the statutory scheme before the
Legislature mandated utilization review in the year 2003, and it continues to play this role now. 2
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Utilization review, by contrast, is not concerned with dispute resolution; rather, it governs the
process by which the employer makes its initial decision whether to approve or deny the proposed
medical treatment. Section 4610, subdivision (g)(3)(A), makes this point expressly. It states that if
the employer, having followed the utilization review *246  process, does anything short of fully
approving the employee's request for medical treatment, any resulting dispute is resolved under
section 4062, same as ever.


2 Section 4062 remains the means for resolving medical treatment disputes, but in 2004 the
Legislature changed the specifics of this dispute-resolution procedure in significant ways.


One purpose of utilization review is to prevent disputes about medical treatment from ever arising.
Before 2003, the medical treatment the employer was obligated to provide for work-related
injuries was only vaguely defined as “treatment ... that is reasonably required to cure or relieve
from the effects of the injury.” (Former § 4600, as amended by Stats.1998, ch. 440, § 2.) This
indistinct standard left a lot of room for disagreement. The Legislature's reforms of the workers'
compensation law in 2003 and 2004 much more precisely define the employer's medical treatment
obligation in terms of detailed treatment guidelines. (See §§ 4600, subd. (b), 4610, subd. (c).)
Because proper application of these treatment guidelines requires medical expertise, the decision
to modify, delay, or deny a treatment request must be made by a licensed physician. (§ 4610, subd.
(e).) Thus, utilization review is best understood as a threshold procedure that the employer must
follow before any dispute about medical treatment has arisen. It governs the employer's evaluation
of the treating doctor's recommendation. If the employer approves the requested treatment, then
there is no dispute and likewise no need to resort to dispute-resolution procedures. A dispute might
arise only if the employer modifies, delays, or denies the requested treatment, in which case the
employee may invoke section 4062 's dispute-resolution mechanism. (§§ 4610, subd. (g)(3)(A),
4062, subd. (a).)


Hence, section 4610 's utilization review is not to be conflated with the process of dispute
resolution. Section 4062 continues to govern medical treatment disputes, as it did before the
reforms. The statutory scheme does not create two separate dispute-resolution tracks for employers
and for employees. Instead, it sets forth two successive stages of a single-track process: The
employer first proceeds with utilization review under section 4610, and then the employee may
dispute the employer's conclusion under section 4062. (§ 4610, subd. (g)(3)(A).) The fact that
the “employee (and only the employee)” (maj. opn., ***183  ante, 79 Cal.Rptr.3d at p. 175, 186
P.3d at p. 538) initiates the dispute-resolution process set forth in section 4062 is not intended
to exclude employers from that process; **545  rather, it merely reflects the circumstance that
utilization review has been interposed as a threshold step. The employer who seeks to object to
a proposed medical treatment must follow the utilization review process. If that process results
in a modification, delay, or denial of the requested treatment, then naturally the employee is the
party that invokes the section 4062 dispute-resolution mechanism, because the employee is the
aggrieved party.
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*247  To summarize, after the reforms enacted by the Legislature in 2003 and 2004, section
4062 remains the only process for resolving disputes regarding medical treatment (see § 4610,
subd. (g)(3)(A)), and its cumbersomeness and lengthiness merely reflect the Legislature's desire to
ensure fairness to the parties. 3  Section 4610 's utilization review does not supplant section 4062 's
dispute-resolution process; rather, it adds a new threshold step to that process. It can only be said
to supplant that process in the practical sense—that is, it might prevent some disputes from ever
arising, thereby making resort to that process unnecessary.


3 The 2004 reform streamlined the section 4062 dispute-resolution process in several ways that
are not at issue here. In particular, the 2004 reform created the single-medical-examiner rule,
thereby reducing the likelihood of litigation over medical questions. (§ 4062.2, subd. (c).)


All Citations


44 Cal.4th 230, 2 Cal. WCC 757, 186 P.3d 535, 79 Cal.Rptr.3d 171, 73 Cal. Comp. Cases 981, 08
Cal. Daily Op. Serv. 8515, 2008 Daily Journal D.A.R. 10,285
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256 Va. 43
Supreme Court of Virginia.


SUBARU OF AMERICA, INC.
v.


Debora C. PETERS.


Record No. 971821.
|


June 5, 1998.


Synopsis
Used car purchaser brought action against manufacturer under Motor Vehicle Warranty
Enforcement Act, or “Lemon Law.” The Circuit Court, City of Lynchburg, Mosby G. Perrow, III,
J., entered judgment for purchaser, and manufacturer appealed. The Supreme Court, Compton, J.,
held that: (1) Act applied to new and used vehicles; (2) purchaser was “consumer” under Act; and
(3) determination that purchaser established a claim under Act was supported by evidence.


Affirmed.


Procedural Posture(s): On Appeal.


West Headnotes (4)


[1] Antitrust and Trade Regulation Motor Vehicles;  “Lemon” Laws
Motor Vehicle Warranty Enforcement Act, or “Lemon Law,” applied not only to
purchasers of new vehicles, but also to purchasers of used vehicles. Code 1950, §§ 59.1–
207.9 to 59.1–207.16:1.


2 Cases that cite this headnote


[2] Antitrust and Trade Regulation Motor Vehicles;  “Lemon” Laws
Used car purchaser who devoted vehicle to her personal use was “consumer” under Motor
Vehicle Warranty Enforcement Act, or “Lemon Law,” regardless of whether prior owner
had employed vehicle for business purposes. Code 1950, § 59.1–207.11.


1 Cases that cite this headnote
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[3] Antitrust and Trade Regulation Weight and Sufficiency
Determination that used car purchaser was entitled to replacement or refund under Motor
Vehicle Warranty Enforcement Act, or “Lemon Law,” was supported testimony and
documentary evidence that she repeatedly reported defects to manufacturer and its dealers
during 18–month lemon law rights period, and reported continuing defects thereafter. Code
1950, § 59.1–207.13, subd. A.


4 Cases that cite this headnote


[4] Antitrust and Trade Regulation Weight and Sufficiency
Determination that used car purchaser proved a nonconformity covered by car
manufacturer's warranty under Motor Vehicle Warranty Enforcement Act, or “Lemon
Law,” was supported by documentary and testimonial evidence about purchaser's
numerous complaints and lack of charges to purchaser for repairs, even though purchaser
presented no expert or mechanic testimony. Code 1950, § 59.1–207.11.


2 Cases that cite this headnote


Attorneys and Law Firms


**804  *46  Jim H. Guynn, Jr. (Guynn & Clemens, on briefs), Roanoke, for appellant.


Stephen L. Swann, Arlington (Cary P. Moseley; Davidson, Sakolosky & Moseley, Lynchburg, on
brief), for appellee.


*43  Present: All the Justices.


Opinion


COMPTON, Justice.


This is the first case we have decided by written opinion under the Virginia Motor Vehicle Warranty
Enforcement Act (the Act), Code §§ 59.1–207.9 through –207.16:1, since its 1984 adoption. Acts
1984, ch. 773.


The Act, Virginia's so-called “Lemon Law,” generally provides that if a consumer has purchased a
motor vehicle for nonbusiness purposes and reports, within a specified period of time, a defect or
nonconformity covered by the motor vehicle manufacturer's express warranty, the manufacturer
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or its agent must perform the repairs necessary to correct the problem. If the vehicle cannot be
conformed to the warranty after a reasonable number of attempts, the consumer is entitled to
replacement of the vehicle or refund of the purchase price.


The first state lemon law was enacted by the Connecticut legislature in 1982. Since that time,
a majority of states has enacted similar legislation, although no two lemon laws are identical.
Noralyn O. Harlow, Annotation, Validity, Construction, and Effect of State Motor Vehicle Warranty
Legislation (Lemon Laws), 51 A.L.R.4th 872, 877 (1987). The General Assembly patterned
Virginia's Act after Connecticut's. Carol S. Nance, Note, Virginia's Lemon Law: The Best Treatment
For Car Owner's Canker?, 19 U.Rich.L.Rev. 405, 425 (1985).


A consumer suffering a loss by reason of a violation of any provision of the Act may bring a civil
action to enforce such provision. *47  Code § 59.1–207.14. The Act does not impair or limit a
consumer's rights under any other law. Code §§ 59.1–207.10 and –207.13(F).


In 1996, appellee Debora C. Peters filed this action against appellant Subaru of America, Inc.,
arising from the plaintiff's purchase of a used motor vehicle manufactured by defendant. Even
though plaintiff, in an amended motion for judgment, sought recovery against defendant on several
theories, the case evolved into an action based solely on the Act and its remedies.


The defendant denied plaintiff is entitled to the relief sought. Additionally, it filed a pre-trial motion
for summary judgment asserting “the Act applies only to the purchase by a consumer of a new
motor vehicle.” The trial court denied the motion.


During a jury trial, the court denied defendant's motions to strike plaintiff's evidence both at the
conclusion of the plaintiff's case-in-chief and at the conclusion of all the evidence. The jury found
in favor of the plaintiff and, after assessing attorney's fees against defendant, the trial court entered
judgment for the plaintiff in the amount of $23,987.35. We awarded defendant this appeal from
the May 1997 judgment order.


The facts are virtually undisputed. The subject of this controversy is a 1994 Subaru Legacy four-
door station wagon.


The first sale of the vehicle occurred on April 7, 1994 when defendant sold it to Hertz Corporation,
Greensboro, North Carolina, for use as a rental car. The second sale took place in November 1994
when defendant purchased the vehicle from Hertz and consigned it to the Greensboro Auto Auction
for sale. The third sale occurred in December 1994 when Star Imports, Inc., purchased the vehicle
at auction for resale at the Star Imports dealership in Lynchburg, Virginia.
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The fourth sale was to the plaintiff, a resident of Appomattox County. On March 20, 1995, she
purchased the vehicle from Star Imports for her “personal use.” The odometer registered 18,919
miles.


**805  At the time of purchase, the plaintiff was entitled to the benefits of the balance of the
defendant's vehicle warranty. The warranty's “basic coverage” lasted for three years or 36,000
miles, “whichever comes first.” Warranty coverage began on April 7, 1994, the date the car was
“delivered to the first retail purchaser,” according to the warranty.


*48  On appeal, defendant assigns error to the trial court's denial of the summary judgment motion
and denial of its “motion to strike at the close of the plaintiff's evidence.” These assignments of
error present three questions.


[1]  The first question is whether the Act applies only to the purchase of new as opposed to “used”
vehicles. We hold that it applies to both, as will be demonstrated by analysis of pertinent provisions
of the Act.


We look first to the Act's title, “Virginia Motor Vehicle Warranty Enforcement Act.” Unlike
some other state lemon laws, the General Assembly made no distinction in the title between
“new” or “used” vehicles. See Connecticut's lemon law entitled “New Automobile Warranties.”
Conn.Gen.Stat.Ann., Title 42, § 179 et seq. (West 1992).


Moreover, in Code § 59.1–207.10, a preamble setting forth the intent of the Act, the General
Assembly referred throughout to “a” motor vehicle and not to a “new” motor vehicle. This is
a plain indication that the Act is meant to apply to the vehicles, new and used, that qualify for
coverage under the Act. For example, the statute's first sentence provides: “The General Assembly
recognizes that a motor vehicle is a major consumer purchase, and there is no doubt that a defective
motor vehicle creates a hardship for the consumer.” Likewise, the statute's third sentence provides:
“It is further the intent of the General Assembly to provide the statutory procedures whereby a
consumer may receive a replacement motor vehicle, or a full refund, for a motor vehicle which
cannot be brought into conformity with the express warranty issued by the manufacturer.” In both
the Act's title and preamble, the focus is upon the warranty, and not upon the vehicle's status as
new or used.


The defendant's reliance on references in the Act to a “new” motor vehicle, to support its contention
that the Act applies only to new vehicles, is misplaced. The term “new” is employed five times in
the Act. The word is found at four places in Code § 59.1–207.11, where the terms “lemon law rights
period,” “manufacturer's express warranty,” “serious safety defect,” and “significant impairment”
are defined; it is found in Code § 59.1–207.12, dealing with warranty conformity.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000040&cite=VASTS59.1-207.10&originatingDoc=Ic4be988e031611da9439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000040&cite=VASTS59.1-207.11&originatingDoc=Ic4be988e031611da9439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Subaru of America, Inc. v. Peters, 256 Va. 43 (1998)
500 S.E.2d 803


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5


However, the word “new” is employed each time in the context of warranties issued when
the vehicle is indeed “new.” Instead of limiting the Act's applicability to a “new vehicle,” the
Act focuses upon the new vehicle warranty. In other words, the Act concentrates *49  on the
manufacturer's written factory warranty for the particular vehicle, and whether that vehicle can be
brought into conformity with the warranty's terms.


[2]  The second question is whether this plaintiff qualifies as a “consumer,” as defined in the Act,
so that she is entitled to claim the benefits of the Act.


According to Code § 59.1–207.11, the term “consumer” means “the purchaser, other than for
purposes of resale, of a motor vehicle used in substantial part for personal, family, or household
purposes, and any person to whom such motor vehicle is transferred for the same purposes during
the duration of any warranty applicable to such motor vehicle, and any other person entitled by
the terms of such warranty to enforce the obligations of the warranty.”


The defendant contends the plaintiff is not a “consumer.” It says, “The purpose of this provision is
to preclude the application of the Act to business vehicles or vehicles used for business purposes.”
Defendant continues: “Hertz Corp., the original owner, was not a consumer. When Hertz purchased
the automobile and placed it into service as a rental car, the Act no longer applied to the automobile
because it was being used substantially for business purposes. Accordingly, subsequent purchasers,
including Peters, do not meet the definition of a consumer because no one after Hertz purchased
from a consumer.” In other words, according to defendant, “Those who purchased ‘downstream’
from Hertz cannot bring a claim under the Act because they do not qualify as consumers. Peters'
rights under the Act can rise no **806  higher than the rights of her predecessors in title.” We
do not agree with defendant.


We will assume this vehicle had been employed substantially for business purposes by Hertz, a fact
not shown by the record. Nonetheless, the vehicle's subsequent sale to a nonbusiness transferee
caused it to be included within the Act's “consumer” definition. The record shows the plaintiff
devoted the vehicle to her personal use for approximately 66% of the total odometer mileage at the
time of trial. This clearly shows the vehicle was “used in substantial part for personal ... purposes,”
according to the first clause of the definition. Also, she was “any person to whom such motor
vehicle [was] transferred” for those purposes “during the duration of [the] warranty applicable to
such motor vehicle,” according to the second clause of the definition.


Contrary to defendant's argument, the definition of “consumer” nowhere denies benefits to a
subsequent transferee who is *50  “downstream” from a business buyer. Thus, a buyer, such as
this plaintiff, experiencing a “significant impairment,” as defined in the Act, during the balance of
the express factory warranty qualifies as a “consumer,” whether or not a prior owner had employed
the vehicle for business purposes.
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[3]  The third question is whether the plaintiff established a claim for benefits under the Act.
Several portions of the Act are relevant to this issue.


Code § 59.1–207.12 requires conformity to all warranties. It provides: “If a new motor vehicle does
not conform to all warranties, and the consumer reports the nonconformity to the manufacturer,
its agents, or its authorized dealer during the manufacturer's warranty period, the manufacturer, its
agent or its authorized dealer shall make such repairs as are necessary to conform the vehicle to
such warranties, notwithstanding the fact that such repairs are made after the expiration of such
manufacturer's warranty period.”


Code § 59.1–207.13(A) provides that “[i]f the manufacturer, its agents or authorized dealers do
not conform the motor vehicle to any applicable warranty by repairing or correcting any defect
or condition, including those that do not affect the driveability of the vehicle, which significantly
impairs the use, market value, or safety of the motor vehicle to the consumer[,] after a reasonable
number of attempts during the lemon law rights period,” the manufacturer shall either replace the
motor vehicle, or accept return of the vehicle and refund to the consumer the full purchase price.


Subsection (B) of the foregoing statute creates a presumption that may be employed, if needed,
by a consumer to establish “a reasonable number of attempts” and significant impairment under
subsection (A). As relevant, subsection (B) provides: “It shall be presumed that a reasonable
number of attempts have been undertaken to conform a motor vehicle to any warranty and that the
motor vehicle is significantly impaired if during the period of eighteen months following the date
of original delivery of the motor vehicle to the consumer either: 1. The same nonconformity has
been subject to repair three or more times by the manufacturer, its agents or its authorized dealers
and the same nonconformity continues to exist;” or “3. The motor vehicle is out of service due to
repair for a cumulative total of thirty calendar days....”


The “lemon law rights period” is defined as “the period ending eighteen months after the date
of the original delivery to the consumer of a new motor vehicle. This shall be the period during
*51  which the consumer can report any nonconformity to the manufacturer and pursue any rights
provided for under this chapter.” Code § 59.1–207.11.


The word “nonconformity” is defined as “a failure to conform with a warranty, a defect or a
condition, including those that do not affect the driveability of the vehicle, which significantly
impairs the use, market value, or safety of a motor vehicle.” Id.


Dwelling on the presumption set forth in § 59.1–207.13(B), and other language of the subsection,
the defendant argues the plaintiff failed to establish that the “same nonconformity” was “subject
to repair” three times during the 18–month lemon law period. This argument is without merit.
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The case was not submitted to the jury on the presumption. Instead, the jury was instructed **807
on the provision of subsection (A) of the statute requiring replacement of the vehicle or refund of
the purchase price if there was a failure to conform the vehicle to the warranty “after a reasonable
number of attempts during the lemon law rights period.”


The evidence was sufficient to allow the jury to find, without the benefit of the presumption,
that the defendant or its agents were afforded a reasonable number of attempts to conform the
vehicle during the 18–month period commencing April 7, 1994 and ending October 7, 1995.
It is unnecessary to embark upon a detailed recital of the evidence of plaintiff's unsuccessful
efforts to have defendant and its dealers conform the vehicle to defendant's warranty. Through
her testimony supplemented by documentary evidence, the plaintiff established she experienced
“constant” problems with the operation of the vehicle following its purchase.


She repeatedly reported defects to defendant and its dealers. These reports commenced June 2,
1995 (“brakes were messing up”) and continued: June 19—“motor was coughing and then it was
going into neutral”; July 20—“motor was still cutting off and the transmission ... was jerking and
would go in and out of neutral”; July 26—“transmission was still slipping and cutting off and the
brakes were still the same thing because they had never fixed them”; August 30—brake problems
and “remanufactured transmission was put in it”; and September 8—“transmission was whining.”


Additionally, the plaintiff made repeated complaints beyond the basic lemon law rights period
because the warranty problems had not been corrected by defendant or its agents. Code § 59.1–
207.13(C) provides, “The lemon law rights period shall be *52  extended if the manufacturer has
been notified but the nonconformity has not been effectively repaired by the manufacturer, or its
agent, by the expiration of the lemon law rights period.” The plaintiff notified the defendant by
letter dated September 18, 1995 of the “constant problems with my car.” She wrote: “My car cuts
off while you are driving & when you slow down it will cut off. The transmission goes into neutral
while you are driving. The car jerks when you pull off. The brakes grab and do not properly stop
my car.”


[4]  Finally, in arguing plaintiff failed to establish the necessary elements of a claim under the
Act, defendant maintains plaintiff did not “prove a nonconformity covered by the warranty.” The
warranty covers “any repairs needed to correct defects in material or workmanship reported during
the applicable warranty period which occur under normal use.” Defendant argues plaintiff merely
“testified about her complaints, but admitted that she was not a mechanic or expert.” According to
defendant, plaintiff offered no testimony “regarding the applicability of the warranty to the alleged
nonconformity.” We disagree.
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Our previous summary of the facts demonstrates there was abundant evidence presented by the
plaintiff, testimonial and documentary, to permit the jury to find that the engine, transmission,
and brake problems resulted from defects in material or workmanship. Indeed, numerous repair
orders and invoices from Star Imports, and an Amherst Subaru dealer to which plaintiff also
took the vehicle for repair, show that, in most instances, plaintiff was not charged for work
done in connection with her complaints. For example, plaintiff was not charged for replacing
the transmission in August 1995. The jury was justified in concluding that, because no charges
were assessed, the dealers considered the warranty applied to the nonconformities about which
complaint was made.


Consequently, we conclude the trial court did not err, and the judgment below will be


Affirmed.


All Citations


256 Va. 43, 500 S.E.2d 803
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KeyCite Red Flag - Severe Negative Treatment
 Enacted Legislation Amended by 2022 Virginia Laws Ch. 411 (H.B. 1151),


West's Annotated Code of Virginia
Title 59.1. Trade and Commerce


Chapter 17.3. Motor Vehicle Warranty Enforcement Act (Refs & Annos)


VA Code Ann. § 59.1-207.11


§ 59.1-207.11. Definitions


Currentness


As used in this chapter, the following terms shall have the following meanings:


“Collateral charges” means any sales-related or lease-related charges including but not limited to sales tax, license fees,
registration fees, title fees, finance charges and interest, transportation charges, dealer preparation charges or any other charges
for service contracts, undercoating, rust proofing or installed options, not recoverable from a third party. If a refund involves
a lease, “collateral charges” means, in addition to any of the above, capitalized cost reductions, credits and allowances for any
trade-in vehicles, fees to another to obtain the lease, and insurance or other costs expended by the lessor for the benefit of the
lessee.


“Comparable motor vehicle” means a motor vehicle that is identical or reasonably equivalent to the motor vehicle to be replaced,
as the motor vehicle to be replaced existed at the time of purchase or lease with an offset from this value for a reasonable
allowance for its use.


“Consumer” means the purchaser, other than for purposes of resale, or the lessee, of a motor vehicle used in substantial part for
personal, family, or household purposes, and any person to whom such motor vehicle is transferred for the same purposes during
the duration of any warranty applicable to such motor vehicle, and any other person entitled by the terms of such warranty to
enforce the obligations of the warranty.


“Incidental damages” shall have the same meaning as provided in § 8.2-715.


“Lemon law rights period” means the period ending eighteen months after the date of the original delivery to the consumer of
a new motor vehicle. This shall be the period during which the consumer can report any nonconformity to the manufacturer
and pursue any rights provided for under this chapter.


“Lien” means a security interest in a motor vehicle.


“Lienholder” means a person, partnership, association, corporation or entity with a security interest in a motor vehicle pursuant
to a lien.


“Manufacturer” means a person, partnership, association, corporation or entity engaged in the business of manufacturing or
assembling motor vehicles, or of distributing motor vehicles to motor vehicle dealers.


“Manufacturer's express warranty” means the written warranty, so labeled, of the manufacturer of a new automobile, including
any terms or conditions precedent to the enforcement of obligations under that warranty.
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“Motor vehicle” means only passenger cars, pickup or panel trucks, motorcycles, self-propelled motorized chassis of motor
homes and mopeds as those terms are defined in § 46.2-100 and demonstrators or leased vehicles with which a warranty was
issued.


“Motor vehicle dealer” shall have the same meaning as provided in § 46.2-1500.


“Nonconformity” means a failure to conform with a warranty, a defect or a condition, including those that do not affect the
driveability of the vehicle, which significantly impairs the use, market value, or safety of a motor vehicle.


“Notify” or “notification” means that the manufacturer shall be deemed to have been notified under this chapter if a written
complaint of the defect or defects has been mailed to it or it has responded to the consumer in writing regarding a complaint,
or a factory representative has either inspected the vehicle or met with the consumer or an authorized dealer regarding the
nonconformity.


“Reasonable allowance for use” shall not exceed one-half of the amount allowed per mile by the Internal Revenue Service, as
provided by regulation, revenue procedure, or revenue ruling promulgated pursuant to § 162 of the Internal Revenue Code, for
use of a personal vehicle for business purposes, plus an amount to account for any loss to the fair market value of the vehicle
resulting from damage beyond normal wear and tear, unless the damage resulted from nonconformity to any warranty.


“Serious safety defect” means a life-threatening malfunction or nonconformity that impedes the consumer's ability to control
or operate the new motor vehicle for ordinary use or reasonable intended purposes or creates a risk of fire or explosion.


“Significant impairment” means to render the new motor vehicle unfit, unreliable or unsafe for ordinary use or reasonable
intended purposes.


“Warranty” means any implied warranty or any written warranty of the manufacturer, or any affirmations of fact or promise
made by the manufacturer in connection with the sale or lease of a motor vehicle that become part of the basis of the bargain.
The term “warranty” pertains to the obligations of the manufacturer in relation to materials, workmanship, and fitness of a motor
vehicle for ordinary use or reasonable intended purposes throughout the duration of the lemon law rights period as defined
under this section.


Credits
Acts 1984, c. 773; Acts 1988, c. 603; Acts 1990, c. 772; Acts 1998, c. 671.


Notes of Decisions (7)


VA Code Ann. § 59.1-207.11, VA ST § 59.1-207.11
The statutes and Constitution are current through the 2022 Regular Session cc. 1 to 3, 13, 18 ,19, 30 to 32, 154, 206, 463, 464,
578, 669, 670, 714, 716, 720, 729, 733, 753, 754, 764 & 774.
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242 Wis.2d 756
Court of Appeals of Wisconsin.


† Petition for Review filed.


Anthony R. VARDA, Plaintiff–Appellant, †


v.
GENERAL MOTORS CORPORATION, Defendant–Respondent.


No. 00–1720.
|


Submitted on Briefs Dec. 13, 2000.
|


Opinion Released March 15, 2001.
|


Opinion Filed March 15, 2001.


Synopsis
Former lessee brought “Lemon Law” claim against vehicle manufacturer, after the lease had
expired and after the former lessee had exercised the lease's purchase option. The Circuit Court,
Dane County, Sarah B. O'Brien, J., granted manufacturer's motion to dismiss. Former lessee
appealed. The Court of Appeals, Vergeront, J., held that: (1) receptionist at former lessee's law
office was a “person in charge” of the office, for purposes of accepting delivery, by package
delivery service, of manufacturer's motion to dismiss, and (2) former lessee, by exercising the
purchase option, was no longer a “consumer” under the “Lemon Law.”


Affirmed.


Procedural Posture(s): On Appeal; Motion to Dismiss.


West Headnotes (19)


[1] Appeal and Error Statutory or legislative law
Construction of a statute and its application to undisputed facts was a question of law,
which the appellate court would review de novo.


1 Cases that cite this headnote
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[2] Appeal and Error De novo review
Whether the facts alleged in the complaint state a claim for relief under a statute presents
a question of law, subject to de novo review.


1 Cases that cite this headnote


[3] Statutes Language and intent, will, purpose, or policy
In construing a statute, the court's aim is to ascertain the intent of the legislature, and the
court's first resort is to the language of the statute itself.


[4] Statutes Language and intent, will, purpose, or policy
Statutes Plain Language;  Plain, Ordinary, or Common Meaning
Statutes Application of statute to subject matter or facts
If the words of the statute convey the legislative intent, that ends the court's inquiry; the
court does not look beyond the plain language of a statute to search for other meanings,
but simply applies the language to the facts before the court.


[5] Statutes Purpose and intent;  determination thereof
If the language of the statute is ambiguous or unclear, the court examines the scope, history,
context, subject matter, and the object of the statute in order to ascertain the intent of the
legislature.


[6] Statutes What constitutes ambiguity;  how determined
A statute is “ambiguous” when it is capable of being understood by reasonably well-
informed persons in two or more different senses.


[7] Statutes Questions of law or fact
Whether a statute is ambiguous is a question of law.


[8] Pretrial Procedure Notice or demand
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Receptionist at law firm of plaintiff lawyer asserting claim under “Lemon Law” was a
“person in charge” of the office, for purposes of receiving service of vehicle manufacturer's
motion to dismiss, which was delivered by package delivery service, where receptionist's
responsibilities included signing for deliveries made by package delivery services. W.S.A.
218.0171, 801.14(2).


[9] Process Nature and necessity in general
“Service of process” is the means by which a lawsuit is instituted, and it is designed to
attain personal jurisdiction over the person of the defendant.


[10] Process Mode and sufficiency of service
The rule of strict compliance with the rules of statutory service applies when the rule in
question provides for service that confers jurisdiction over the person.


[11] Process Leaving copy at residence or other place
A “person in charge” of the office, within meaning of statute allowing service to be made
at litigant's office, with a clerk or other person in charge thereof, is not limited to persons
who are authorized by office policy to accept service of process, if the service involves
pleadings and other documents once an action has been instituted by service of a summons
and complaint and the court already has jurisdiction over the person or the defendant.
W.S.A. 801.14(2).


2 Cases that cite this headnote


[12] Process Statutory provisions
In interpreting a statute prescribing how service is to be made, the court focuses on the
purpose of the statute and the type of action to which the statute relates.


[13] Process Statutory provisions
Purpose of statute allowing service to be made at litigant's office, with a clerk or other
person in charge thereof, is to provide notice to a litigant of orders entered by the court,
so that the litigant is apprised of court action and can comply with court orders, and to
provide notice of the pleadings and other documents filed by the adverse party so that the
litigant is apprised of those and may timely respond. W.S.A. 801.14(2).
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1 Cases that cite this headnote


[14] Statutes Dictionaries
The court may consult a dictionary to establish the meaning of common words used in
a statute.


[15] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
A person who purchases a vehicle under the terms of a lease, at the expiration of the
lease term, is no longer a “consumer,” within the meaning of the “Lemon Law.” W.S.A.
218.0171.


1 Cases that cite this headnote


[16] Statutes Plain, literal, or clear meaning;  ambiguity
Resort to legislative history is not appropriate when there is no ambiguity to resolve.


[17] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
The intent behind the “Lemon Law” was to improve automobile manufacturers' quality
control, and reduce the inconvenience, the expense, the frustration, the fear, and the
emotional trauma that “lemon” owners endure. W.S.A. 218.0171.


[18] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
The “Lemon Law” was designed to provide an incentive to a vehicle manufacturer to
restore a purchaser of a “lemon” to the position he was in at the time of the purchase.
W.S.A. 218.0171.


2 Cases that cite this headnote


[19] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
Former lessee, who purchased the leased vehicle under the terms of a lease, at the
expiration of the lease term, was not a “purchaser” under the “Lemon Law,” because the
vehicle was not new at the time of the purchase. W.S.A. 218.0171.
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2 Cases that cite this headnote


Attorneys and Law Firms


**348  *759  On behalf of the plaintiff-appellant, the cause was submitted on the briefs of
Anthony R. Varda of DeWitt Ross & Stevens S.C., Madison.


On behalf of the defendant-respondent, the cause was submitted on the brief of Kim M. Schmid, C.
Paul Carver and Jennifer K. Huelskoetter of Bowman and Brooke LLP, Minneapolis, Minnesota.


Before DYKMAN, P.J., VERGERONT and DEININGER, JJ.


Opinion


¶ 1 VERGERONT, J.


Anthony Varda appeals a trial court order dismissing his complaint for relief under Wisconsin's
“Lemon Law,” WIS. STAT. § 218.0171 (1999–2000). 1  According to the **349  complaint, Varda
leased a new vehicle that met the requirements of a “lemon” within the first year of the lease term,
but he *760  did not demand relief under the statute from the manufacturer until after the lease
term expired and he had purchased the vehicle under the terms of the lease. We conclude that at the
time Varda made the demand, he was not a lessee within the meaning of § 218.0171(1)(b) 4 and did
not meet any other definition for consumer under para. (1)(b). We therefore conclude the complaint
did not state a claim for relief. We also conclude the motion to dismiss the complaint was properly
served under WIS. STAT. § 801.14(2) by means of Federal Express. Accordingly, we affirm.


1 The relevant statutory sections were renumbered by 1999 Act 31, § 287, but no substantive
changes were made. All references to the Wisconsin Statutes are to the 1999–2000 version
unless otherwise noted.


BACKGROUND


¶ 2 The complaint, filed on November 16, 1999, alleges as follows. On December 11, 1995, Varda
entered into a two-year lease with North Shore Bank for a 1996 Chevrolet Blazer purchased by the
bank from Jon Lancaster Chevrolet of Madison, Wisconsin. Varda took possession of the vehicle
on that same day. Over the next ten months Varda experienced a problem with the vehicle's rear
tailgate window opening on its own, and, after four unsuccessful attempts to correct this problem,
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Jon Lancaster finally corrected it on October 1, 1996. Beginning in April 1996, Varda experienced
repeated problems with the brakes and brought the vehicle to Jon Lancaster for brake service four
times before the end of the lease term, at which time Varda purchased the vehicle pursuant to the
terms of the lease. Immediately after purchase of the vehicle, Varda attempted to sell it because
of his dissatisfaction over the brakes, but he received no offer. He continued to have problems
with the brakes during 1998 and 1999, taking it to the dealer for brake service three more times,
and unsuccessfully attempting to sell it again in 1998. The problem with the rear tailgate window
*761  and the brakes were nonconformities under the warranty.


¶ 3 On August 26, 1999, Varda demanded relief under the Lemon Law by serving a demand on
General Motors Corporation that it repurchase the vehicle. This followed the announcement in
July 1999 of a recall of 1991 through 1996 Blazers for the brake problem Varda had experienced.
After General Motors failed to repurchase the vehicle, Varda requested arbitration from the Better
Business Bureau, but he was not successful in obtaining either a repurchase or a refund. After the
arbitration decision and before filing the complaint in this action, Varda traded the vehicle.


¶ 4 In his complaint Varda sought refund of the lease payments, lease purchase price, sales
tax, license and title fees, repair expenses, and interest paid on financing in the total amount of
$34,430.40; and he asked for double those damages as well as attorney fees and costs under WIS.
STAT. § 218.0171(7).


¶ 5 General Motors moved to dismiss the complaint, contending it did not state a claim for relief
under the Lemon Law for several reasons. Varda moved to strike that motion on the ground, among
others, that (1) it had not been served as required by WIS. STAT. § 801.14(2) because Federal
Express is not mail, and (2) delivery to a law firm's receptionist does not comply with the statute.


¶ 6 The trial court concluded the motion to dismiss was properly served because  **350  WIS.
STAT. § 801.14(2) provides for service by “delivery” as well as by “mail,” Federal Express is
a form of “delivery,” and the package containing the pleadings was left in a conspicuous place
in Varda's office. On the merits of the motion to dismiss, the court concluded that when Varda
purchased the vehicle at the end of the lease *762  term, he no longer met any definition of
“consumer” under WIS. STAT. § 218.0171(1)(b), and he therefore did not meet the requirement
that he be a consumer when he made the demand on General Motors. 2  The court therefore
dismissed the complaint.


2 Because of its disposition on this issue, the court found it unnecessary to address whether a
consumer could maintain a claim under the Lemon Law when the consumer had disposed of
a vehicle after an unsuccessful demand upon a manufacturer and before filing a lawsuit. The
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court also did not address GM's argument that laches barred the action. Although the parties
brief both these issues on appeal, it is unnecessary for this court to address them.


DISCUSSION


[1]  [2]  ¶ 7 Varda contends the trial court erred in concluding that service was proper under WIS.
STAT. § 801.14(2) and erred in its interpretation of the Lemon Law. Resolution of both issues
involves the application of a statute to a given set of facts. The facts relevant to the service issue
are set forth in the affidavits in support of and in opposition to Varda's motion to strike and are not
disputed. Therefore, the construction of the statute and its application to those facts is a question
of law, which we review de novo. State v. Isaac J.R., 220 Wis.2d 251, 255, 582 N.W.2d 476
(Ct.App.1998). The facts relevant to the interpretation and application of the Lemon Law are those
alleged in the complaint, which, for purposes of deciding a motion to dismiss, we take as true.
Irby v. Macht, 184 Wis.2d 831, 836, 522 N.W.2d 9 (1994), overruled on other grounds by Sandin
v. Conner, 515 U.S. 472, 115 S.Ct. 2293, 132 L.Ed.2d 418 (1995). Whether the facts alleged in
the complaint state a claim for relief under a statute also presents a question of law subject to our
de *763  novo review. See id. Despite our de novo standard of review, we benefit from the trial
court's thorough analysis.


[3]  [4]  [5]  [6]  [7]  ¶ 8 In construing a statute, our aim is to ascertain the intent of the legislature,
and our first resort is to the language of the statute itself. Isaac J.R., 220 Wis.2d at 255, 582 N.W.2d
476. If the words of the statute convey the legislative intent, that ends our inquiry; we do not look
beyond the plain language of a statute to search for other meanings, but simply apply the language
to the facts before us. Id. at 255–56, 582 N.W.2d 476. However, if the language of the statute is
ambiguous or unclear, we examine the scope, history, context, subject matter, and the object of the
statute in order to ascertain the intent of the legislature. Id. at 256, 582 N.W.2d 476. A statute is
ambiguous when it is capable of being understood by reasonably well-informed persons in two or
more different senses. Id. Whether a statute is ambiguous is a question of law. Awve v. Physicians
Ins. Co., 181 Wis.2d 815, 822, 512 N.W.2d 216 (Ct.App.1994).


Service under WIS. STAT. § 801.14(2)
¶ 9 WISCONSIN STAT. § 801.14(2) provides:


Service upon the attorney or upon a party shall be made by delivering a copy or
by mailing it to the last-known address, or, if no address is known, by leaving it
with the clerk of the court. Delivery of a copy within this section means: handing
it to the attorney or to the party; transmitting a copy of the **351  paper by
facsimile machine to his or her office; or leaving it at his or her office with a clerk
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or other person in *764  charge thereof; or, if there is no one in charge, leaving
it in a conspicuous place therein.... Service by mail is complete upon mailing.


¶ 10 In the affidavit submitted by General Motors, Kimberly Carlson avers that she is an attorney
representing General Motors and on December 31, 1999, she placed a copy of the motion to dismiss
in a Federal Express envelope addressed to Varda in his capacity as attorney representing himself
through the law offices of DeWitt, Ross & Stevens and deposited the envelope at the Federal
Express Minneapolis/St. Paul Airport location. The attached Federal Express receipt shows the
envelope was delivered to the address of DeWitt, Ross & Stevens on January 3, 2000, at 9:10
a.m. and signed for by “M. Croft.” Carlson avers that she subsequently spoke by telephone to a
person at the DeWitt, Ross & Stevens law firm who identified herself as Ms. Croft and who, in
response to the question of what her position in the firm was, stated that “for Federal Express she
was a receptionist.”


¶ 11 In Varda's affidavit he avers he is an employee of DeWitt, Ross & Stevens, acting as attorney
in this case. When Federal Express is delivered to the firm's office, it is received by the receptionist
and distributed internally through an internal mail system, then left in a basket for the recipient.
Varda further avers: “The firm's receptionist is not a person in charge of the office and is not
authorized to accept service of process; standing policy is for the Office Manager or Managing
Partner to accept service of process unless the process is directed to a specific firm attorney who
is present to accept such process.” In his brief to the trial court Varda asserted that on January 3,
2000, Marina Croft was a receptionist, but was never authorized to receive service nor was she
ever in charge of the office.


*765  ¶ 12 Varda agrees with the trial court's ruling that Federal Express is not “mail” within the
meaning of the statute, but disputes its conclusion that, considering Federal Express to be a form
of delivery, the package was left “at his office with a clerk or other person in charge thereof; or, if
there is no one in charge, leaving it in a conspicuous place therein.” In response, General Motors
contends the court erred in concluding Federal Express is not “mail,” but, in the alternative, it
agrees with the trial court that the requirements under the statute for delivery were met.


[8]  ¶ 13 There is no Wisconsin case discussing whether Federal Express is “mail” within the
meaning of this statute, and it appears there is a split of authority in the federal courts on
whether Federal Express constitutes “mail” within the meaning of the counterpart federal rule,
FED.R.CIV.P. 5(b). Cf. Magnuson v. Video Yesteryear, 85 F.3d 1424, 1431 (9th Cir.1996) (Federal
Express is not “mail”), with U.S. v. 63–29 Trimble Road, 812 F.Supp. 332, 334 (E.D.N.Y.1992)
(Federal Express is “mail”). We do not decide this issue, however, because we conclude that service
of the motion to dismiss was made by “delivering a copy” to “a clerk or other person in charge”
of Varda's office.
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¶ 14 The parties do not dispute that Federal Express is a form of delivery. The disagreement focuses
on whether the receptionist who signed and accepted the material delivered is a “clerk or other
person in charge [of the office].” Varda argues she is not, because, as a receptionist, she is not in
charge of the office and, under firm policy, she is not “authorized to accept service of process,”
only the office manager or managing partner are so authorized.


**352  [9]  [10]  ¶ 15 Varda relies on the line of cases that discuss service requirements for
commencement of an *766  action, see, e.g., American Family Mut. Ins. Co. v. Royal Ins. Co., 167
Wis.2d 524, 533, 481 N.W.2d 629 (1992), and Dietrich v. Elliott, 190 Wis.2d 816, 826, 528 N.W.2d
17 (Ct.App.1995), and he refers in his argument to “service of process.” “Service of process” is
the means by which a lawsuit is instituted, Accounting Data, Inc. v. McMurtrie, 78 Wis.2d 89, 92,
253 N.W.2d 534 (1977), and it is designed to attain personal jurisdiction over the person of the
defendant. Bendimez v. Neidermire, 222 Wis.2d 356, 364, 588 N.W.2d 55 (Ct.App.1998). The rule
of strict compliance with the rules of statutory service applies when the rule in question provides
for service that confers jurisdiction over the person. Dietrich, 190 Wis.2d at 827, 528 N.W.2d 17. 3


3 Varda argues that the trial court erroneously placed the burden on him to prove lack
of compliance with the service requirements of WIS. STAT. § 801.14(2) rather than
placing the burden on General Motors to show compliance. The cases he relies on address
the requirements of service of a summons and complaint, which is necessary to obtain
jurisdiction over a person. See American Family Mut. Ins. Co. v. Royal Ins. Co. of America,
167 Wis.2d 524, 533, 481 N.W.2d 629 (1992); Dietrich v. Elliott, 190 Wis.2d 816, 827, 528
N.W.2d 17 (Ct.App.1995). Whether Varda or General Motors has the burden of proving
compliance with § 801.14(2) does not affect our analysis or our conclusion in this case;
therefore we do not decide this issue.


¶ 16 However, in this case we are not concerned with service of a summons and complaint
under WIS. STAT. §§ 801.02, 801.10 and 801.11, but, rather, with service of pleadings and other
documents once an action has been instituted by service of a summons and complaint and the
court already has jurisdiction over the person or the defendant. We therefore do not begin with
reference to cases that address the requirements for service of a summons and complaint, as Varda
*767  urges, but, instead, begin with the language of WIS. STAT. § 801.14(2), and, in particular,
the phrase “person in charge [of the office].”


[11]  ¶ 17 We are uncertain whether Varda is arguing that only persons who are authorized by
office policy to accept service of process are persons in charge of the office and we therefore
address this possible construction. As we have already explained, “service of process” as used in
the case law refers to the service of a summons and complaint. We conclude it is unreasonable to
construe “person in charge [of the office]” as describing only those persons who are authorized by
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office policy to accept service of process, because WIS. STAT. § 801.14(2) is not concerned with
service of a summons and complaint, and nothing in the language of the statute suggests that the
meaning of the disputed phrase should be limited in this way.


¶ 18 We understand that Varda's primary argument is that “person in charge [of the office]”
means a person who is in charge of the management of the law firm—such as the office manager
or managing partner. We conclude that this is a reasonable construction, as is the one General
Motors proposes: that, when an office designates a person to receive and sign for Federal Express
deliveries, that is a “person in charge [of the office]” within the meaning of WIS. STAT. §
801.14(2).


[12]  [13]  ¶ 19 We therefore consider the purpose of the statute, bearing in mind that in
interpreting a statute prescribing how service is to be made, we are to focus on the purpose of the
statute and the type of action to which the statute relates. Kruse v. Miller Brewing Co., 89 Wis.2d
522, 528, 279 N.W.2d 198 (1979). It is evident *768  from the terms of **353  WIS. STAT. §
801.14(1) and (2) that the purpose of subsec. (2) is to provide notice to a litigant of orders entered
by the court so that the litigant is apprised of court action and can comply with court orders, and to
provide notice of the pleadings and other documents filed by the adverse party so that the litigant
is apprised of those and may timely respond.


¶ 20 In keeping with the fact that WIS. STAT. § 801.14 does not have as a purpose establishing
jurisdiction over the person, service by mail is routinely permitted under this statute, in contrast
to WIS. STAT. § 801.11(1)(c) and (5)(b), which permit service by mail only if personal service
is not possible with reasonable diligence and then only in connection with publication. Delivery
in § 801.14(2) is an alternative to service by mail, and, although delivery may be to the party or
attorney personally, that is not required: one may choose to deliver by leaving the material “in a
conspicuous place in the office” if “there is no one in charge.” These alternatives for delivery—
at the delivering party's option, without requiring any “reasonable diligence” in first attempting
delivery to the party or attorney himself or herself, and without even requiring delivery to a person
at all (if no one is in charge)—are in marked contrast to the strict hierarchy established and the
specific requirements imposed under § 801.11.


[14]  ¶ 21 We also observe that the use of the term “clerk” before “or other person in charge [of
the office]” (emphasis added) indicates that a clerk is considered an employee who is in charge of
the office. Since “clerk” is commonly used to mean someone employed to perform routine tasks
in an office and not the manager of the entire office or enterprise, 4  it seems unlikely the *769
legislature intended that “or other person in charge [of the office]” could include only persons
responsible for managing the entire office or enterprise.
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4 THE AMERICAN HERITAGE COLLEGE DICTIONARY (3d ed.1993) at 261 defines
clerk as “a person who works in an office handling such things as records, correspondence,
or files.” We may consult a dictionary to establish the meaning of common words. Swatek
v. County of Dane, 192 Wis.2d 47, 61, 531 N.W.2d 45 (1995).


¶ 22 Moreover, the alternative of leaving the material in a conspicuous place is more consistent with
interpreting “person in charge [of the office]” to include rather than exclude a receptionist. Under
Varda's interpretation, the person delivering the material must (if delivery is not to the individual
party or attorney personally) give it to the managing partner or office manager because they are
in charge of the law firm, but, if they are not present, then the delivery person may simply leave
the material in a conspicuous place. However, the material is more likely to get to the intended
recipient if it is left with a receptionist or other person employed in the office than if it is simply
left “in a conspicuous place.”


¶ 23 We conclude it is more reasonable to construe “person in charge [of the office]” to include
a receptionist or other firm employee whose responsibilities include signing for Federal Express
deliveries than it is to adopt the more restrictive meaning proposed by Varda. A person with this
responsibility will see that the intended recipient receives the delivery, and, thus, the purpose of
the statute is accomplished. It is not necessary to require that delivery be to a person with more
authority in the firm in order to achieve the purpose of the statute; such a requirement is not
consistent with the other alternatives for service in the statute; and it unnecessarily imports the
stricter *770  requirements for service of process when there is no indication in the language
**354  of the statute that the legislature intended that.


¶ 24 Construing the statute in this manner, we conclude Croft was a “person in charge [of the
office]” within the meaning of WIS. STAT. § 801.14(2), and that the method of service therefore
met the requirements of this statute. There is no dispute that if service by the Federal Express
delivery on January 3, 2000, was proper, the motion to dismiss was timely filed. Accordingly, the
trial court properly denied Varda's motion to strike the motion to dismiss.


Lemon Law
¶ 25 Wisconsin's Lemon Law provides:


If a new motor vehicle does not conform to an applicable express warranty and
the consumer reports the nonconformity to the manufacturer, the motor vehicle
lessor or any of the manufacturer's authorized motor vehicle dealers and makes
the motor vehicle available for repair before the expiration of the warranty or
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one year after first delivery of the motor vehicle to a consumer, whichever is
sooner, the nonconformity shall be repaired.


WIS. STAT. § 218.0171(2)(a). If “after a reasonable attempt to repair,” the nonconformity is
not repaired, 5  *771  the manufacturer must take certain specified steps, depending on which
definition of “consumer” is applicable.


5 “Reasonable attempt to repair” means any of the following occurring within the term of an
express warranty applicable to a new motor vehicle or within one year after first delivery
of the motor vehicle to a consumer, whichever is sooner:


1. The same nonconformity with the warranty is subject to repair by the manufacturer,
motor vehicle lessor or any of the manufacturer's authorized motor vehicle dealers at
least 4 times and the nonconformity continues.
2. The motor vehicle is out of service for an aggregate of at least 30 days because of
warranty nonconformities.


WIS. STAT. § 218.0171(1)(h).
“Nonconformity” means a condition or defect which substantially impairs the use, value
or safety of a motor vehicle, and is covered by an express warranty applicable to the
motor vehicle or to a component of the motor vehicle, but does not include a condition
or defect which is the result of abuse, neglect or unauthorized modification or alteration
of the motor vehicle by a consumer.


WIS. STAT. § 218.0171(1)(f).


¶ 26 With respect to the consumers described in WIS. STAT. § 218.0171(1)(b) 1–3 (purchasers,
certain non-resale transferees, and persons who may enforce the warranty), 6  the manufacturer
must, at the direction of the consumer, either accept return of the vehicle and replace it with a
comparable new motor vehicle and refund any collateral costs, or accept return of the vehicle and
refund to the consumer (and to any holder of a perfected security interest as their interest may
appear) the full purchase price, sales tax, finance charge, amount paid by consumer at point of
sale, and collateral costs, less a reasonable allowance for use. Section 218.0171(2)(b)2.a and b.


6 WISCONSIN STAT. § 218.0171(1)(b) defines consumers as any of the following:
1. The purchaser of a new motor vehicle, if the motor vehicle was purchased from a motor
vehicle dealer for purposes other than resale.
2. A person to whom the motor vehicle is transferred for purposes other than resale, if
the transfer occurs before the expiration of an express warranty applicable to the motor
vehicle.
3. A person who may enforce the warranty.
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4. A person who leases a motor vehicle from a motor vehicle lessor under a written lease.


*772  ¶ 27 The manufacturer's obligations to a consumer described in **355  WIS. STAT. §
218.0171(1)(b) 4, that is, a person “who leases a motor vehicle from a motor vehicle lessor under
a written lease,” are set out in a separate subdivision:


3. a. With respect to a consumer described in sub. (1)(b)4, [the manufacturer must] accept return
of the motor vehicle, refund to the motor vehicle lessor and to any holder of a perfected security
interest in the motor vehicle, as their interests may appear, the current value of the written lease
and refund to the consumer the amount the consumer paid under the written lease plus any sales
tax and collateral costs, less a reasonable allowance for use. 7


7 WISCONSIN STAT. § 218.0171(2)(b)3.c provides for the computation of a reasonable
allowance for use:


Under this subdivision, a reasonable allowance for use may not exceed the amount
obtained by multiplying the total amount for which the written lease obligates the
consumer by a fraction, the denominator of which is 100,000 and the numerator of which
is the number of miles the consumer drove the motor vehicle before first reporting the
nonconformity to the manufacturer, motor vehicle lessor or motor vehicle dealer.


b. Under this subdivision, the current value of the written lease equals the total amount for
which that lease obligates the consumer during the period of the lease remaining after its early
termination, plus the motor vehicle dealer's early termination costs and the value of the motor
vehicle at the lease expiration date if the lease sets forth that value, less the motor vehicle lessor's
early termination savings.
WIS. STAT. § 218.0171(2)(b)3.a-c (footnote added).


*773  ¶ 28 WISCONSIN STAT. § 218.0171(2)(cm) provides further specificity regarding how
a consumer as described in subd. (1)(b)4 obtains a refund under subd. (2)(b)3. The consumer
must offer to return the vehicle to the manufacturer; no later than thirty days after that offer, the
manufacturer must give the refund to the consumer; when the manufacturer does that, the consumer
must return the vehicle. Section 218.0171(2)(cm)1. Under subd. (2)(cm)2, the vehicle lessor must
offer to and ultimately transfer to the manufacturer title to the vehicle.


¶ 29 Varda contends that, because he was a “consumer” as defined in WIS. STAT. § 218.0171(1)
(b) 4 when his right to relief accrued during the first year of his lease term, he was still a consumer
under that definition when he made the demand upon General Motors. Under his reading of subd.
(1)(b)4, there is no time requirement on when he had to make his demand for relief under subd.
(2)(b)3. General Motors counters that because Varda was not leasing the vehicle when he made
the demand for relief from General Motors, he was not a consumer under subd. (1)(b)4.
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[15]  ¶ 30 We agree with Varda that WIS. STAT. § 218.0171(1)(b) 4 does not indicate at what
point in time one must be a lessee as defined in this subparagraph in order to be a “consumer”
for purposes of obtaining relief under § 218.0171. However, in order to arrive at the legislature's
intent on this point, we do not construe this subparagraph in isolation, but examine it in light of the
entire statute. State v. Swatek, 178 Wis.2d 1, 6, 502 N.W.2d 909 (Ct.App.1993). When we consider
the subdivisions specifying the relief available for consumers as defined in subd. (1)(b)4, we are
convinced that the only reasonable construction is that a person who purchases a vehicle under
the terms of a *774  lease at the expiration of a lease term is no longer a consumer within the
meaning of subd. (1)(b)4.


**356  ¶ 31 The manufacturer's obligation when a consumer, as described in WIS. STAT. §
218.0171(1)(b) 4, makes a demand are: acceptance of the return of the motor vehicle, refund to
the lessor of the current value of the written lease, and refund to the consumer of the amount
the consumer paid under the written lease plus any sales tax or collateral costs, less a reasonable
use allowance. Subparagraph (2)(b)3.a. These are not presented as alternatives, indicating that the
legislature intended that a manufacturer take all three steps when a consumer as defined in subd.
(1)(b)4 demands relief for a “lemon.” However, if the lease term has expired and the vehicle has
been purchased under the terms of the lease, the provisions for return of the vehicle and transfer
of title to the manufacturer, as described in para. (2)(cm), have no applicability: it is the former
lessee, not the former lessor, who now has title of the motor vehicle. Similarly, if the term of the
lease has expired at the time this demand for relief is made, there is no current value to the written
lease, and the formula specified in subp. 3.b for computing the current value of the lease has no
applicability. Finally, subd. (2)(cm)3 provides that “no person may enforce the lease against the
consumer after the consumer receives a refund due under par. (b)3.” This also has no applicability
if the lease term has expired. In short, the language describing two of the components of relief
available when a consumer is a lessee as described in subd. (1)(b)4 is inapplicable once a person
has purchased the vehicle at the expiration of the lease term.


¶ 32 We do not view the component of relief that the manufacturer accept the return of the vehicle
as *775  simply an option which a consumer, as described in WIS. STAT. § 218.0171(1)(b) 4,
may or may not decide to take advantage of. The provisions in subd. (2)(b)2 setting forth the
two alternative forms of relief available to all other categories of consumers also contemplate
that the consumer will return the vehicle. 8  This is logical because, in all cases, the vehicle has a
nonconformity that has not been repaired after reasonable attempts at repair. Given the detail the
legislature has provided on the available relief and the uniformity of the return of the vehicle as a
feature of every category of relief, it is not logical the legislature intended that a lessee who was
entitled to relief under subd. (2)(b)3 during the lease term could decide not to invoke that relief,
purchase the vehicle under the terms of the lease at the expiration of the lease term, and then later
invoke relief under subd. (2)(b)3.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000260&cite=WIST218.0171&originatingDoc=I600bd00aff2511d98ac8f235252e36df&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a20b0000590b0

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000260&cite=WIST218.0171&originatingDoc=I600bd00aff2511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993128930&pubNum=0000595&originatingDoc=I600bd00aff2511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000260&cite=WIST218.0171&originatingDoc=I600bd00aff2511d98ac8f235252e36df&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a20b0000590b0

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000260&cite=WIST218.0171&originatingDoc=I600bd00aff2511d98ac8f235252e36df&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a20b0000590b0

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000260&cite=WIST218.0171&originatingDoc=I600bd00aff2511d98ac8f235252e36df&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a20b0000590b0





Varda v. General Motors Corp., 242 Wis.2d 756 (2001)
626 N.W.2d 346, 2001 WI App 89


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 15


8 WISCONSIN STAT. § 218.0171(2)(b) 2 provides:
2. At the direction of a consumer described under sub. (1)(b)1., 2. or 3., do one of the
following:
a. Accept return of the motor vehicle and replace the motor vehicle with a comparable
new motor vehicle and refund any collateral costs.
b. Accept return of the motor vehicle and refund to the consumer and to any holder of a
perfected security interest in the consumer's motor vehicle, as their interest may appear,
the full purchase price plus any sales tax, finance charge, amount paid by the consumer
at the point of sale and collateral costs, less a reasonable allowance for use. Under this
subdivision, a reasonable allowance for use may not exceed the amount obtained by
multiplying the full purchase price of the motor vehicle by a fraction, the denominator of
which is 100,000 or, for a motorcycle, 20,000, and the numerator of which is the number of
miles the motor vehicle was driven before the consumer first reported the nonconformity
to the motor vehicle dealer.


¶ 33 Varda contends that all the relief he seeks in his complaint as the purchaser of the vehicle
is available under WIS. STAT. § 218.0171(2)(b) 3—refund of the *776  purchase price, refund
of license and **357  title fees, and refund of interest paid on financing. 9  According to Varda,
these expenses are included in the term “the amount the consumer paid under the written lease.”
Subparagraph (2)(b)3.a. 10  The inclusion of these items of relief in this subdivision, he asserts,
shows that the legislature intended that persons who purchased the vehicle at the end of the lease
term are consumers entitled to relief under this subdivision.


9 According to the complaint, the demand Varda made on General Motors was for “repurchase
of the vehicle.”


10 These expenses are not included in the definition of “collateral costs,” which are defined
as “expenses incurred by a consumer in connection with the repair of a nonconformity,
including the costs of obtaining alternative transportation.” WIS. STAT. § 218.0171(1)(a).


¶ 34 We do not agree with Varda that all the relief he seeks as a purchaser of the vehicle is provided
for in subd. (2)(b)3. When subd. (2)(b)3 is read in conjunction with subp. (2)(b)2.b, which provides
the alternative of a refund for persons who are consumers under the other definitions in para. (1)
(b), it is evident the legislature knew how to specify the expenses incurred by the purchaser of a
“lemon”: the refund for this group of consumers expressly includes the “purchase price ... finance
charge, amount paid by consumer at point of sale,” in addition to collateral costs and sales tax.
Subparagraph (2)(b)2.b. This is another indication the legislature did not intend to include under
subd. (1)(b)4 former lessees who purchased the vehicle under the lease at the expiration of the
lease term.
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[16]  ¶ 35 Varda points to the legislative history of WIS. STAT. § 218.0171(1)(b) 4, (2)(b) 3,
and (2)(cm), arguing that when the legislature added protection for *777  lessees to the existing
protection for owners, it intended that lessees be treated in the same manner as owners. He relies
on this statement in the Legislative Reference Bureau (LRB) analysis: “This bill extends the
remedies under the ‘Lemon Law’ to a person who leases a motor vehicle under a written lease.” 11


However, resort to legislative history is not appropriate when there is no ambiguity to resolve.
State v. Setagord, 211 Wis.2d 397, 406, 565 N.W.2d 506 (1997). But even if we do consider this
LRB analysis, it adds nothing to our discussion. The quoted statement is followed by a summary
of the proposed legislation, contrasting the proposed legislation with the then existing remedies
for owners and persons who may enforce warranties. It is evident from the summary, just as it
is evident from reading the plain language of the statute, that the relief available for consumers
as described in subd. (1)(b)4 and the relief available for persons meeting all other definitions of
consumers are not identical.


11 Analysis accompanying 1987 AB 188, enacted as 1987 Wis. Act 105.


¶ 36 Varda emphasizes that the Lemon Law is a remedial statute and we are therefore to construe
it liberally “to suppress the mischief and advance the remedy that the statute intended to afford.”
Hughes v. Chrysler Motors Corp., 197 Wis.2d 973, 979, 542 N.W.2d 148 (1996). However, we
do not apply this principle to fashion a remedy that is inconsistent with the plain language of the
statute. Moreover, we do not agree with Varda that it is necessary to provide the relief he seeks in
order to achieve the purposes of the Lemon Law.


[17]  [18]  *778  ¶ 37 Those purposes were recently described in Dieter v. Chrysler Corp., 2000
WI 45, 234 Wis.2d 670, 684, 610 N.W.2d 832:


The lemon law was enacted to provide consumers with remedies beyond the **358
“inadequate, uncertain and expensive remedies of the Uniform Commercial Code or the
Magnuson–Moss Warranty Act.” It is a warranty enforcement statute, “a self-enforcing
consumer law that provides ‘important rights to motor vehicle owners.’ ... The intent behind
the law was to ‘improve auto manufacturers' quality control ... [and] reduce the inconvenience,
the expense, the frustration, the fear and [the] emotional trauma that lemon owners endure.’ ”
The law also was designed to provide an incentive to a manufacturer to restore a purchaser of a
“lemon” to the position he was in at the time of the purchase. (Citations omitted.)


¶ 38 Allowing a person who is entitled to relief under WIS. STAT. § 218.0171(2)(b) 3 to wait until
the lease term expires, purchase the vehicle, and then some time later invoke relief as a lessee
does not make remedies for the “lemon” the person leased less expensive, less uncertain, more
convenient, or more prompt. It does not improve manufacturers' quality control. It does not provide
an incentive to manufacturers to restore the person who leased a “lemon” to the position he or she
was at the time of entering into the lease. Rather, these purposes are better served by requiring
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that a person who is entitled to relief under subd. (2)(b)3 demand that relief from the manufacturer
before the expiration of the lease term, rather than purchasing the vehicle at the expiration of the
lease term and demanding relief under subd. (2)(b)3 at a later time.


*779  ¶ 39 Varda also contends we must adopt his proposed construction in order to avoid
unreasonable or absurd results. He contends it is unreasonable that a person with a shorter lease
term has less time within which to demand relief from the manufacturer than a person with a longer
lease term. 12  We do not agree. Whatever the lease term, it is rational to require a person who knows
that the vehicle he or she has leased has a nonconformity that has not been able to be repaired after
at least four attempts, or has been thirty days out of service because of the nonconformity, request
relief for the nonconformity before the lease term expires and the person purchases the vehicle.


12 All persons defined as consumers under WIS. STAT. § 218.0171(1)(b), whether lessees or
not and regardless of the length of the lease, must meet the time limits imposed under paras.
(2)(a) and (b) before being entitled to relief under para. (2)(b): the consumer must report
the nonconformity to the manufacturer, lessor, or authorized dealers and make it available
to repair within one year or the warranty term, whichever is less, and the reasonable attempt
at repair is also limited to that same time period. Section 218.0171(2)(a), (b) and (1)(h).


¶ 40 We also do not agree that, if a person entitled to relief under WIS. STAT. § 218.0171(2)(b) 3
must demand relief during the term of the lease rather than after its expiration and the purchase of
the vehicle, the delay of a manufacturer in responding to the demand may deprive the consumer
of a remedy. If the person making the demand is a consumer as described in subd. (1)(b)4 when
the demand is made, the consumer is entitled to the refund within thirty days of offering to return
the motor vehicle. Subdivision (2)(cm)1. If the manufacturer does not provide the refund within
that *780  time period, there is a violation of the statute. 13  **359  The subsequent lapse of time
that occurs during resort to a dispute settlement procedure, see § 218.0171(4), and the filing of a
court action under subsec. (7), does not alter the fact that a violation of the statute occurred.


13 In Church v. Chrysler Corp., 221 Wis.2d 460, 468, 585 N.W.2d 685 (Ct.App.1998), we held
that the corresponding thirty-day time limit for refunds under WIS. STAT. § 218.0171(2)
(c) is not suspended or delayed because the consumer does not agree that the amount of the
refund offered by the manufacturer is correct: the manufacturer violates the statute if the
refund is not made within the thirty days, even if items are in dispute and the manufacturer
is attempting to resolve the dispute.


[19]  ¶ 41 In summary, we agree with the trial court's conclusion that once the lease term expired
and Varda purchased the vehicle, he was no longer a consumer under WIS. STAT. § 218.0171(1)
(b)4. Varda does not contend he was a consumer under any other definition. 14  Therefore, he
was not entitled to any relief under para. (2)(b). It follows that when General Motors failed to
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provide within thirty days the relief he requested, it did not violate the statute. Accordingly, Varda
has no claim for double damages under § 218.0171(7) as he contends. This subsection provides
that, “[I]n addition to pursuing any other remedy, a consumer may bring an action to recover any
damages caused by a violation of this section....” The facts alleged in the complaint, taken as true,
do not show a violation of the section, *781  and the trial court therefore correctly dismissed the
complaint.


14 By purchasing the vehicle, he did not become a purchaser under WIS. STAT. § 218.0171(1)
(b) 1 because he did not purchase a “new motor vehicle.” Schey v. Chrysler Corp., 228 Wis.2d
483, 489–90, 597 N.W.2d 457 (Ct.App.1999), review denied, 228 Wis.2d 174, 602 N.W.2d
760 (Wis. Aug. 24, 1999) (No. 98–1277).


Order affirmed.


All Citations


242 Wis.2d 756, 626 N.W.2d 346, 2001 WI App 89


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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326 F.R.D. 282
United States District Court, S.D. California.


Carlos VICTORINO and Adam Tavitian, individually, and on behalf
of other members of the general public similarly situated, Plaintiffs,


v.
FCA US LLC, a Delaware limited liability company, Defendant.


Case No.: 16cv1617–GPC(JLB)
|


Signed June 13, 2018


Synopsis
Background: Buyer of car with allegedly defective clutch brought putative class action against
manufacturer for breach of implied warranty of merchantability under California's Song-Beverly
Consumer Warranty Act. Plaintiff moved for certification of nationwide and California-wide
classes of buyers of such cars for damages, and for injunctive relief compelling defendant to repair
or replace defective components.


Holdings: The District Court, Gonzalo P. Curiel, J., held that:


[1] action satisfied prerequisites for class certification;


[2] plaintiff failed to show that applying California law to claims of nationwide class would comply
with due process;


[3] California-wide class definition was overbroad;


[4] common questions of law or fact did not predominate as required for damages class;


[5] injunctive relief was not appropriate remedy; and


[6] injunctive relief sought would not benefit all class members at once as required for certification
of class for injunctive relief.


Motion denied.
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Procedural Posture(s): Motion to Certify Class.


West Headnotes (56)


[1] Federal Civil Procedure Class Actions
The class action is an exception to the usual rule that litigation is conducted by and on
behalf of individual named parties only. Fed. R. Civ. P. 23.


[2] Federal Civil Procedure Representation of class;  typicality;  standing in general
In order to justify a departure from the usual rule that litigation is conducted by and on
behalf of individual named parties only, a class action representative must be a part of the
class and possess the same interest and suffer the same injury as the class members. Fed.
R. Civ. P. 23.


[3] Federal Civil Procedure Evidence;  pleadings and supplementary material
A plaintiff seeking class certification must affirmatively show the class meets the
requirements of the rule on class actions. Fed. R. Civ. P. 23.


[4] Federal Civil Procedure Evidence;  pleadings and supplementary material
To obtain class certification, a plaintiff bears the burden of proving that the class meets
all four requirements of the class action rule's prerequisites provision—numerosity,
commonality, typicality, and adequacy. Fed. R. Civ. P. 23(a).


[5] Federal Civil Procedure Discretion of court
The District Court exercises discretion in granting or denying a motion for class
certification. Fed. R. Civ. P. 23.


[6] Federal Civil Procedure In general;  certification in general
Federal Civil Procedure Evidence;  pleadings and supplementary material
The District Court is required to perform a rigorous analysis when considering a motion
for class certification, which may require it to probe behind the pleadings before coming
to rest on the certification question. Fed. R. Civ. P. 23.
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[7] Federal Civil Procedure Consideration of merits
When determining whether to certify a class, a district court must consider the merits of
the class members' substantive claims if they overlap with requirements of the class action
rule's prerequisites provision. Fed. R. Civ. P. 23(a).


[8] Federal Civil Procedure Consideration of merits
When determining whether to certify a class, a district court does not conduct a mini-trial
to determine if the class could actually prevail on the merits of their claims. Fed. R. Civ.
P. 23.


[9] Antitrust and Trade Regulation Warranties and Service Contracts
Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
California's Song-Beverly Consumer Warranty Act provides for a minimum level of
quality; for a vehicle, the question is whether the vehicle is fit for driving. Cal. Civ. Code
§ 1791.1(a).


[10] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Under California's Song-Beverly Consumer Warranty Act, a vehicle does not necessarily
satisfy the implied warranty of merchantability merely because the vehicle provides
transportation from point A to point B. Cal. Civ. Code § 1791.1(a).


2 Cases that cite this headnote


[11] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Under California's Song-Beverly Consumer Warranty Act, a vehicle that smells, lurches,
clanks, and emits smoke over an extended period of time is not fit for its intended purpose.
Cal. Civ. Code § 1791.1(a).


2 Cases that cite this headnote


[12] Antitrust and Trade Regulation Warranties and Service Contracts
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Under California's Song-Beverly Consumer Warranty Act, a product's fitness for the
ordinary purpose for which such products are used is shown if the product is in safe
condition and substantially free of defects. Cal. Civ. Code § 1791.1(a).


[13] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
California's Song-Beverly Consumer Warranty Act does not require that a vehicle be
inoperable to violate the implied warranty of merchantability. Cal. Civ. Code § 1791.1(a).


3 Cases that cite this headnote


[14] Sales Breach and elements thereof in general
Under California law, if there is no current malfunction, a breach of implied warranty
plaintiff need only demonstrate that the product contains an inherent defect which is
substantially certain to result in malfunction during the useful life of the product.


5 Cases that cite this headnote


[15] Antitrust and Trade Regulation Warranties and Service Contracts
Where a plaintiff alleges a violation of the Magnuson-Moss Warranty Act only insofar
as the defendant may have breached its warranties under state law, and where there is no
allegation that the defendant otherwise failed to comply with the Act, the plaintiff's federal
claims hinge on the state law warranty claims. Federal Trade Commission Improvement
Act § 101 et seq., 15 U.S.C.A. § 2301 et seq.


[16] Federal Civil Procedure Consumers, purchasers, borrowers, and debtors
Putative class action of buyer of car with allegedly defective clutch against manufacturer
for breach of implied warranty under California's Song-Beverly Consumer Warranty Act
satisfied numerosity prerequisite for class certification, where over 2000 class vehicles
had been sold in California. Cal. Civ. Code § 1792; Fed. R. Civ. P. 23(a)(1).


6 Cases that cite this headnote


[17] Federal Civil Procedure Impracticability of joining all members of class; 
 numerosity
A court may reasonably infer based on the facts of each particular case to determine if the
class action numerosity prerequisite is satisfied. Fed. R. Civ. P. 23(a)(1).
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[18] Federal Civil Procedure Consumers, purchasers, borrowers, and debtors
Putative class action by buyer of car with allegedly defective clutch against manufacturer
for breach of implied warranty under California's Song-Beverly Consumer Warranty Act
satisfied commonality prerequisite for class certification, where buyer alleged existence
of common design defect of clutch inherent in every class vehicle rendering them unsafe.
Cal. Civ. Code § 1792; Fed. R. Civ. P. 23(a)(2).


[19] Federal Civil Procedure Common interest in subject matter, questions and relief; 
 damages issues
The class action commonality prerequisite requires the plaintiff to demonstrate that the
class members have suffered the same injury. Fed. R. Civ. P. 23(a)(2).


[20] Federal Civil Procedure Common interest in subject matter, questions and relief; 
 damages issues
The common contention required by the class action commonality prerequisite must be of
such a nature that it is capable of classwide resolution—which means that determination
of its truth or falsity will resolve an issue that is central to the validity of each one of the
claims in one stroke. Fed. R. Civ. P. 23(a)(2).


[21] Federal Civil Procedure Common interest in subject matter, questions and relief; 
 damages issues
What matters to class certification is not the raising of common questions, but rather the
capacity of a classwide proceeding to generate common answers apt to drive the resolution
of the litigation; dissimilarities within the proposed class are what have the potential to
impede the generation of common answers. Fed. R. Civ. P. 23(a)(2).


[22] Federal Civil Procedure Common interest in subject matter, questions and relief; 
 damages issues
The class action commonality prerequisite only requires a single significant question of
law or fact. Fed. R. Civ. P. 23(a)(2).
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[23] Federal Civil Procedure Representation of class;  typicality;  standing in general
The purpose of the class action typicality requirement is to assure that the interest of the
named representative aligns with the interests of the class. Fed. R. Civ. P. 23(a)(3).


[24] Federal Civil Procedure Representation of class;  typicality;  standing in general
The test of the class action typicality prerequisite is whether other class members have
the same or similar injury as the named plaintiffs, whether the action is based on conduct
which is not unique to the named plaintiffs, and whether other class members have been
injured by the same course of conduct as the named plaintiffs. Fed. R. Civ. P. 23(a)(3).


[25] Federal Civil Procedure Representation of class;  typicality;  standing in general
Under the class action rule's permissive standards, representative claims are typical if
they are reasonably co-extensive with those of absent class members; they need not be
substantially identical. Fed. R. Civ. P. 23(a)(3).


[26] Federal Civil Procedure Representation of class;  typicality;  standing in general
In analyzing whether the class action adequacy prerequisite is met, the District Court must
ask whether the named plaintiffs and their counsel (1) have any conflicts of interest with
other class members, and (2) will prosecute the action vigorously on behalf of the class.
Fed. R. Civ. P. 23(a)(4).


[27] Federal Civil Procedure Representation of class;  typicality;  standing in general
A motion for class certification should not be granted if there is a danger that absent
class members will suffer if their representative is preoccupied with defenses unique to
it; defendants need not show that the unique defenses will necessarily succeed, but rather
that they will shape the focus of litigation in a way that may harm class members and
ultimately risk their chance of recovery. Fed. R. Civ. P. 23(a)(4).


[28] Attorneys and Legal Services Representation of others in general
Attorneys and Legal Services Solicitation of clients
Under Indiana Rules of Professional Conduct, counsel for buyer of car with allegedly
defective clutch in putative class action against manufacturer for breach of implied
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warranty of merchantability under California's Song-Beverly Consumer Warranty Act
engaged in neither improper solicitation nor unauthorized practice of law by representing
buyer's father, a third-party witness, at deposition in Indiana, where representation was
courtesy for buyer solely for purposes of deposition, and done without charge to father.
Cal. Civ. Code § 1792; Ind. R. Prof. Conduct 5.5(c)(4), 7.3(a).


[29] Federal Civil Procedure Representation of class;  typicality;  standing in general
Adequate representation in a class action depends upon an absence of antagonism and a
sharing of interests between class representatives and absentees. Fed. R. Civ. P. 23(a)(4).


[30] Federal Civil Procedure Representation of class;  typicality;  standing in general
Failure of counsel to communicate a settlement offer does not, by itself, demonstrate
inadequacy of counsel under the class action adequacy prerequisite. Fed. R. Civ. P. 23(a)
(4).


[31] Federal Civil Procedure Consumers, purchasers, borrowers, and debtors
Buyer of car with allegedly defective clutch who brought putative class action against
manufacturer for breach of implied warranty of merchantability under California's Song-
Beverly Consumer Warranty Act was adequate representative as required for class
certification, where buyer kept up to date with his attorneys, looked into action from time
to time, read all documents his attorneys had sent him, and could explain that class was
made up of anyone affected by clutch defect. Cal. Civ. Code § 1792; Fed. R. Civ. P. 23(a)
(4).


[32] Federal Civil Procedure Common interest in subject matter, questions and relief; 
 damages issues
For certification of a damages class, class damages must be sufficiently traceable to the
plaintiff's liability case. Fed. R. Civ. P. 23(b)(3).


[33] Constitutional Law Class Actions
Certifying a nationwide class under the Magnuson-Moss Warranty Act (MMWA) which is
based on a claim under California's Song–Beverly Consumer Warranty Act must comport
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with due process. U.S. Const. Amend. 14; Federal Trade Commission Improvement Act
§ 101 et seq., 15 U.S.C.A. § 2301 et seq.; Cal. Civ. Code § 1792; Fed. R. Civ. P. 23(b)(3).


2 Cases that cite this headnote


[34] Constitutional Law What law governs;  choice of law
A forum state may apply its own substantive law to claims of a nationwide class without
violating the federal due process clause if the forum state has a significant contact or
significant aggregation of contacts to the claims asserted by each member of the plaintiff
class, contacts creating state interests, in order to ensure that the choice of the forum
state's law is not arbitrary or unfair; when considering fairness in this context, an important
element is the expectation of the parties. U.S. Const. Amend. 14.


[35] Federal Courts Conflict of Laws;  Choice of Law
A federal court sitting in diversity must look to the forum state's choice of law rules to
determine the controlling substantive law.


[36] Parties Evidence;  pleadings and supplementary material
Under California's choice of law rules, a class action proponent seeking to apply California
law to the claims of a nationwide class bears the initial burden of showing that California
has a significant contact or a significant aggregation of contacts to the claims of each class
member.


[37] Constitutional Law Due process
Constitutional Law What law governs;  choice of law
Parties Evidence;  pleadings and supplementary material
Under California's choice of law rules, once class action plaintiffs seeking to apply
California law to claims of a nationwide class have demonstrated that due process is
satisfied, the burden shifts to the defendants to demonstrate that the laws of another state
should apply. U.S. Const. Amend. 14.


[38] Constitutional Law What law governs;  choice of law
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The proper focus of the “expectation of the parties” element of the fairness required
for a forum state to apply its own substantive law to claims of a nationwide class
without violating the federal due process clause is on the parties' contacts with the forum
state demonstrating a significant contact or a significant aggregation of contacts by the
defendants in the forum state that would determine the expectation of the parties that the
forum's law would apply to a nationwide class. U.S. Const. Amend. 14.


[39] Sales Warranties imposed by law;  implied warranties
On a breach of implied warranty claim under California law, while a current manifestation
of a current defect is not an element of the claim, a plaintiff must instead provide substantial
evidence of a defect that is substantially certain to result in malfunction during the useful
life of the product.


5 Cases that cite this headnote


[40] Federal Civil Procedure Consumers, purchasers, borrowers, and debtors
On federal class certification of a breach of implied warranty claim under California law,
the plaintiff does not have to demonstrate a manifestation of a current defect or that there
is a substantial certainty of manifestation in the future, but rather only that his claim is
susceptible to common proof. Fed. R. Civ. P. 23(b)(3).


4 Cases that cite this headnote


[41] Federal Civil Procedure Consumers, purchasers, borrowers, and debtors
Class definition in putative class action against car manufacturer for breach of implied
warranty of merchantability under California's Song-Beverly Consumer Warranty Act
based on allegedly defective clutch was overbroad, where class included all persons
who bought or leased in California, from authorized dealership, class vehicle; definition
included buyers of used vehicles, but Act did not impose liability on manufacturer for
purchase of used vehicles from authorized dealerships. Cal. Civ. Code §§ 1791, 1792,
1793.22, 1795.5; Fed. R. Civ. P. 23(b)(3).


6 Cases that cite this headnote


[42] Federal Civil Procedure Identification of class;  subclasses
District courts have the inherent power to modify overbroad class definitions.
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4 Cases that cite this headnote


[43] Federal Civil Procedure Consumers, purchasers, borrowers, and debtors
Common questions of law or fact did not predominate on issue of damages in putative class
action against car manufacturer for breach of implied warranty of merchantability under
California's Song-Beverly Consumer Warranty Act based on allegedly defective clutch,
and thus damages class could not be certified, although putative class representative set
forth purported benefit-of-the-bargain damages model, where model assumed accepted
clutch system components were worthless, even though cars could at least temporarily
run using such components; individual inquiries would predominate in assessing value of
clutch system components actually received. Cal. Civ. Code § 1792; Fed. R. Civ. P. 23(b)
(3).


[44] Federal Civil Procedure Common interest in subject matter, questions and relief; 
 damages issues
Federal Civil Procedure In general;  certification in general
On certification of a damages class, the plaintiff must present a damages model that
is consistent with his liability case, and the court must conduct a rigorous analysis to
determine whether that is so. Fed. R. Civ. P. 23(b)(3).


1 Cases that cite this headnote


[45] Federal Civil Procedure Common interest in subject matter, questions and relief; 
 damages issues
On certification of a damages class, the plaintiff must be able to show that his damages
stemmed from the defendant's actions that created the legal liability. Fed. R. Civ. P. 23(b)
(3).


[46] Federal Civil Procedure Common interest in subject matter, questions and relief; 
 damages issues
On certification of a damages class, while the plaintiff must present the likely method for
determining class damages, it is not necessary to show that the method will work with
certainty at that time. Fed. R. Civ. P. 23(b)(3).
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[47] Federal Civil Procedure Common interest in subject matter, questions and relief; 
 damages issues
On certification of a damages class, the plaintiff must demonstrate, with evidence, that
there is a class-wide method of determining damages that is consistent with his theory of
liability. Fed. R. Civ. P. 23(b)(3).


[48] Sales Difference from value as warranted
The theory behind benefit-of-the-bargain damages is to place the consumer in the position
he or she would have been in had he or she received a merchantable product, which is the
difference between the value of the item as represented and the actual value of the item.


[49] Declaratory Judgment Representative or class actions
Federal Civil Procedure Common interest in subject matter, questions and relief; 
 damages issues
The fact that some class members may have suffered no injury or different injuries from
the challenged practice does not prevent the class from meeting the requirements of a class
for injunctive or declaratory relief. Fed. R. Civ. P. 23(b)(2).


[50] Declaratory Judgment Representative or class actions
Federal Civil Procedure Common interest in subject matter, questions and relief; 
 damages issues
The key to a class for injunctive relief is the indivisible nature of the injunctive or
declaratory remedy warranted—the notion that the conduct is such that it can be enjoined
or declared unlawful only as to all of the class members or as to none of them. Fed. R.
Civ. P. 23(b)(2).


[51] Federal Civil Procedure Superiority, manageability, and need in general
Federal Civil Procedure Common interest in subject matter, questions and relief; 
 damages issues
When a class seeks an indivisible injunction benefiting all its members at once, there is
no reason to undertake a case-specific inquiry into whether class issues predominate or
whether class action is a superior method of adjudicating the dispute; predominance and
superiority are self-evident. Fed. R. Civ. P. 23(b)(2).
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[52] Federal Civil Procedure Consumers, purchasers, borrowers, and debtors
Monetary damages were appropriate form of damages, and thus certification of class for
injunctive relief was inappropriate, in putative class action against car manufacturer for
breach of implied warranty of merchantability under California's Song-Beverly Consumer
Warranty Act based on allegedly defective clutch; common injury was overpayment on
purchase price of cars. Cal. Civ. Code § 1792; Fed. R. Civ. P. 23(b)(2).


3 Cases that cite this headnote


[53] Federal Civil Procedure Consumers, purchasers, borrowers, and debtors
Requested injunctive relief compelling car manufacturer to repair or replace defective
clutch system components would not at once benefit all members of putative class in action
against manufacturer for breach of implied warranty of merchantability under California's
Song-Beverly Consumer Warranty Act, and thus class for such injunctive relief could not
be certified, where class included members who had either sold or repaired their cars. Cal.
Civ. Code § 1792; Fed. R. Civ. P. 23(b)(2).


[54] Federal Civil Procedure Evidence;  pleadings and supplementary material
In considering a motion for class certification, strict adherence to the Federal Rules of
Evidence is not required and inadmissible evidence may be considered. Fed. R. Civ. P. 23.


[55] Federal Civil Procedure Sufficiency of showing
A party cannot create a genuine issue of fact sufficient to survive summary judgment
simply by contradicting his or her own previous sworn statement by, say, filing a later
affidavit that flatly contradicts that party's earlier sworn deposition.


[56] Federal Civil Procedure Sufficiency of showing
In order for the sham affidavit rule to apply on a motion for summary judgment so as
to strike a party's affidavit as inconsistent with the party's prior deposition testimony, the
court must make a factual determination that the contradiction was actually a sham, and
the inconsistency between the party's deposition testimony and subsequent affidavit must
be so clear and unambiguous as to justify striking the affidavit.
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for Plaintiffs.
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D'Aunoy, Pro Hac Vice, Thomas L. Azar, Jr., Pro Hac Vice, Thompson Coburn LLP, St. Louis,
MO, William M. Low, Edwin Mendelson Boniske, Higgs Fletcher & Mack LLP, San Diego, CA,
for Defendant.


ORDER DENYING PLAINTIFFS' AMENDED
MOTION FOR CLASS CERTIFICATION


Hon. Gonzalo P. Curiel, United States District Judge


Before the Court is Plaintiffs' amended motion for class certification filed on April 6, 2018. (Dkt.
No. 215.) Defendant filed an opposition on April 27, 2018. (Dkt. No. 229.) On May 1, 2018, the
Court granted Defendant's ex parte motion for leave to amend its opposition by interlineation. (Dkt.
Nos. 234, 236.) Plaintiffs filed their reply on May 11, 2018. (Dkt. No. 244.) With leave of Court,
Defendant filed a sur-reply on May 21, 2018. (Dkt. No. 252.) Plaintiffs filed a sur-sur-reply on
May 23, 2018. (Dkt. No. 254.) A hearing was held on June 1, 2018. (Dkt. No. 256.) After a careful
review of the briefs, supporting documentation, the applicable law, and hearing oral argument, the
Court DENIES Plaintiffs' amended motion for class certification.


Background


Plaintiffs Carlos Victorino (“Victorino”) and Adam Tavitian (“Tavitian”) (collectively “Plaintiffs”)
filed a putative first amended class action complaint based on defects in the 2013–2016 Dodge Dart
vehicles equipped with a Fiat C635 manual transmission that cause their vehicles' clutches to fail
and stick to the floor against Defendant FCA US LLC (“FCA” or “Defendant”), the manufacturer
of these vehicles, including Plaintiffs' vehicles. (Dkt. No. 104, FAC ¶¶ 1, 2, 52.) In their amended
motion for class certification, Plaintiffs claim a design defect in the 2013–2015 Dodge Dart
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vehicles equipped with a Fiat C635 manual transmission built on or before November 12, 2014
(“Class Vehicles”). (Dkt. No. 215–1 at 6 1 .)


1 Page numbers are based on the CM/ECF pagination.


Plaintiffs claim the hydraulic clutch system (“Clutch System”) is defective where the “clutch
pedal loses pressure, sticks to the floor, and fails to engage/disengage gears. As a result, the
Class Vehicles exhibit stalling, failure to accelerate, and premature failure of the Clutch System's
components, including the clutch master cylinder and reservoir hose, clutch slave cylinder and
release bearing, clutch disc, pressure plate, and flywheel.” (Dkt. No. 104, FAC ¶ 2.)


Plaintiffs allege two separate defects in the Clutch System. 2  First, the clutch defect is caused
by the degradation of the clutch reservoir hose, which releases plasticizer and fibers, causing
contamination of the hydraulic fluid that bathes the components of the Clutch System. (Id. ¶
7.) As a result, the contamination causes the internal and external seals of the clutch master
cylinder (“CMC”) and clutch slave cylinder (“CSC”) to swell and fail. (Id. ¶¶ 7, 8.) According
to Plaintiffs, when fluid in the hydraulic system becomes contaminated, all of the components
that have been exposed to the contaminated *289  fluid must be replaced and any steel tubing
must also be thoroughly cleaned with brake cleaner and blown out until dry to ensure that none
of the contaminants remain. (Id. ¶ 8.) Second, Plaintiffs claim an additional defect in the CSC
which exacerbates the problems with the Clutch System. FCA designed its CSC as an assembly
composed of an aluminum body with a clipped-on plastic base whereas other manufacturers' slave
cylinders are composed of a single, solid cast aluminum component which creates a rigid base.
(Id. ¶ 13.) Defendant's two-piece design destabilizes the cylinder at its base, “which can result in
unintended lateral movement and cause the piston inside the cylinder to become jammed.” (Id.)


2 While the parties dispute whether Plaintiffs have abandoned the theory of the second
defect alleged in the clutch slave cylinder, the Court concludes that for the breach of
implied warranty claims, the two defects alleged in the FAC that make the Class Vehicles
unmerchantable remain. Because of the Court's ruling on summary judgment concerning
the CLRA and related causes of action granting judgment against Victorino but not Tavitian
and granting summary judgment as to the alleged defective construction of the CSC due
to FCA's lack of pre-sale knowledge solely on the CLRA and related causes of action, the
Court recognizes that there may have been some confusion as to the defects that support the
remaining breach of implied warranty claims.


On January 8, 2016, FCA implemented a voluntary customer service action, Service Bulletin
06–001–16 entitled “Clutch Pedal Operation X62 Extended Warranty” (“X62 Extended Warranty
repair”) to address the issue of the contaminated hydraulic fluid caused by the degradation of the
clutch reservoir hose and involved the “replacement of the hydraulic clutch master cylinder and
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reservoir hose” for the 2013–2015 Dodge Dart vehicles. (Dkt. No. 216–1, Zohdy Decl., Ex. H at
62; Dkt. No. 183–4, Padgett Decl., Ex. 9 at 19.)


In this litigation, Plaintiffs claim that the X62 Extended Warranty repair failed to fully address and
repair the defect and ignores the systemic effect of the contaminated hydraulic fluid. They contend
that if the hydraulic fluid is contaminated, all clutch system components are susceptible to damage
and the well-known industry standard requires that all component parts within the system must
be replaced. (Dkt. No. 216–1, Zohdy Decl., Ex. B, Stapleton Decl. ¶ 9.) According to Plaintiffs,
any repair requires replacement of all component parts, including the CSC, thorough cleaning of
any steel tubing with brake cleaner and drying before reassembly. (Dkt. No. 232–5, D's Mot. to
Exclude, Stapleford Expert Report ¶ 16.)


Defendant denies that the alleged defects exist. The defense points out that the seal swelling
condition could affect only 16% of the Class Vehicles because each Class Vehicle has component
parts that are manufactured differently. (Dkt. No. 229–1, Benson Decl. ¶¶ 18, 19.) The differences
are attributable to the manufacture of reservoir hoses with different amounts of plasticizer, the
manufacture of CMCs in different sizes, and variations in the positioning of primary seals on the
CMC. (Id.) According to the defense, the existence of the defect depends entirely on the amount
of plasticizer in the reservoir hose, the size and position of the clutch system seals and the level
of the varying tolerances. (Id.)


The FAC alleged five causes of action for violations of California's Consumer Legal Remedies
Act (“CLRA”), California's unfair competition law (“UCL”), breach of implied warranty pursuant
to Song–Beverly Consumer Warranty Act (“Song–Beverly Act”), breach of implied warranty
pursuant to the Magnuson–Moss Warranty Act (“MMWA”), and unjust enrichment. (Dkt. No.
104, FAC.) After the Court's ruling on Defendant's motion for summary judgment and subsequent
motion for reconsideration, (Dkt. Nos. 206, 240), the remaining causes of action are the breach of
implied warranty of merchantability under the Song–Beverly Act, the MMWA, and a UCL claim
premised on the breach of implied warranty claims.


Because the Court's ruling on reconsideration was filed after the motion for class certification and
opposition were filed and discusses the CLRA and related claims, the Court only addresses the
issues as it relates to the remaining state and federal claims for a breach of implied warranty of
merchantability as well as the UCL claim. Furthermore, after the hearing on class certification,
on June 4, 2018, the parties filed a notice of a potential settlement with Plaintiff Tavitian. 3  (Dkt.
Nos. 259, 260.) Accordingly, the Court DENIES Plaintiff Tavitian's motion for class certification
as moot and solely addresses class certification as it relates to Plaintiff Victorino.
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3 Based on the notice of potential settlement as to Tavitian's claims, on June 5, 2018, the
Magistrate Judge set a settlement disposition conference on June 22, 2018. (Dkt. No. 261.)


Discussion


A. Legal Standard on Class Certification
[1]  [2]  [3]  [4]  [5] “The class action is an exception to the usual rule that litigation is conducted
by *290  and on behalf of individual named parties only. In order to justify a departure from that
rule, a class representative must be a part of the class and possess the same interest and suffer the
same injury as the class members.” Wal–Mart Stores, Inc. v. Dukes, 564 U.S. 338, 131 S.Ct. 2541,
2550, 180 L.Ed.2d 374 (2011) (internal quotation marks and citations omitted). A plaintiff seeking
class certification must affirmatively show the class meets the requirements of Rule 23. Comcast
Corp. v. Behrend, 569 U.S. 27, 133 S.Ct. 1426, 1432, 185 L.Ed.2d 515 (2013) (citing Dukes, 131
S.Ct. at 2551–52). To obtain certification, a plaintiff bears the burden of proving that the class
meets all four requirements of Rule 23(a)—numerosity, commonality, typicality, and adequacy.
Ellis v. Costco Wholesale Corp., 657 F.3d 970, 979–80 (9th Cir. 2011). If these prerequisites are
met, the court must then decide whether the class action is maintainable under Rule 23(b). United
Steel, Paper & Forestry, Rubber, Mfg. Energy, Allied Indus. & Serv. Workers Int'l Union AFL–
CIO, CLC v. ConocoPhillips Co., 593 F.3d 802, 806 (9th Cir. 2010). This case involves Rule
23(b)(3), which authorizes certification when “questions of law or fact common to class members
predominate over any questions affecting only individual class members,” and “a class action is
superior to other available methods for fairly and efficiently adjudicating the controversy.” Fed.
R. Civ. P. 23(b)(3). It also involves Rule 23(b)(2), which permits certification when “the party
opposing the class has acted or refused to act on grounds that apply generally to the class, so that
final injunctive relief or corresponding declaratory relief is appropriate respecting the class as a
whole.” Fed. R. Civ. P. 23(b)(2). The Court exercises discretion in granting or denying a motion
for class certification. Staton v. Boeing Co., 327 F.3d 938, 953 (9th Cir. 2003).


[6]  [7]  [8] The Court is required to perform a “rigorous analysis,” which may require it “to
probe behind the pleadings before coming to rest on the certification question.” Dukes, 131 S.Ct.
at 2551. “ ‘[T]he merits of the class members’ substantive claims are often highly relevant when
determining whether to certify a class. More importantly, it is not correct to say a district court
may consider the merits to the extent that they overlap with class certification issues; rather, a
district court must consider the merits if they overlap with Rule 23(a) requirements.” Ellis, 657
F.3d at 981. Nonetheless, the district court does not conduct a mini-trial to determine if the class
“could actually prevail on the merits of their claims.” Id. at 983 n.8; United Steel, Paper & Forestry,
Rubber, Manufacturing Energy, Allied Indus. & Serv. Workers Int'l Union, AFL–CIO, CLC, 593
F.3d at 808 (citation omitted) (court may inquire into substance of case to apply the Rule 23 factors,
however, “[t]he court may not go so far ... as to judge the validity of these claims.”).
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Here, the FAC alleges that the “implied warranty included, among other things: (i) a warranty
that the Class Vehicles and their Clutch Systems were manufactured, supplied, distributed, and/or
sold by FCA were safe and reliable for providing transportation; and (ii) a warranty that the Class
Vehicles and their Clutch Systems would be fit for their intended use while the Class Vehicles
were being operated.” (Dkt. No. 104, FAC ¶¶ 131, 141.)


The Song–Beverly Consumer Warranty Act (“Song–Beverly Act”) provides that “every sale of
consumer goods that are sold at retail in this state shall be accompanied by the manufacturer's
and the retail seller's implied warranty that the goods are merchantable.” Cal. Civ. Code § 1792.
“Consumer goods” is defined as “any new product or part thereof that is used, bought, or leased for
use primarily for personal, family, or household purposes, except for clothing and consumables.”
Cal. Civ. Code § 1791(a). An implied warranty of merchantability under the Song–Beverly Act
requires that consumer goods “[a]re fit for the ordinary purposes for which such goods are used.”
Cal. Civ. Code § 1791.1(a).


[9]  [10]  [11]  [12]  [13] The Song–Beverly Act provides for a minimum level of quality.
Keegan v. American Honda Motor Co., Inc., 838 F.Supp.2d 929, 945 (C.D. Cal. 2012); American
Suzuki Motor Corp. v. Superior Ct., 37 Cal. App. 4th 1291, 1295–96, 44 Cal.Rptr.2d 526 (1995)
(“Unlike express warranties, which are basically contractual in nature, the *291  implied warranty
of merchantability arises by operation of law .... [I]t provides for a minimum level of quality.”).
For a vehicle, the question is whether the vehicle is fit for driving. Keegan, 838 F.Supp.2d at
945. California courts “reject the notion that merely because a vehicle provides transportation
from point A to point B, it necessarily does not violate the implied warranty of merchantability. A
vehicle that smells, lurches, clanks, and emits smoke over an extended period of time is not fit for
its intended purpose.” Isip v. Mercedes–Benz USA, LLC, 155 Cal. App. 4th 19, 27, 65 Cal.Rptr.3d
695 (2007). “The core test of merchantability is fitness for the ordinary purpose for which such
goods are used.” Id. at 26, 65 Cal.Rptr.3d 695. “Such fitness is shown if the product is ‘in safe
condition and substantially free of defects ....’ ” Mexia v. Rinker Boat Co., Inc., 174 Cal. App.
4th 1297, 1303, 95 Cal.Rptr.3d 285 (2009) (quoting Isip, 155 Cal. App. 4th at 27, 65 Cal.Rptr.3d
695). It does not require that a vehicle be inoperable. Avedisian v. Mercedes–Benz USA, LLC, 43
F.Supp.3d 1071, 1079 (C.D. Cal. 2014).


[14] In California, a current manifestation of malfunction is not an element of a breach of implied
warranty claim. Hicks v. Kaufman and Broad Home Corp., 89 Cal. App. 4th 908, 918, 923, 107
Cal.Rptr.2d 761 (2001); see Wolin v. Jaguar Land Rover N. America, LLC, 617 F.3d 1168, 1173
(9th Cir. 2010) (“proof of the manifestation of a defect is not a prerequisite to class certification.”).
If there is no current malfunction, the plaintiff need only demonstrate that the product “contains
an inherent defect which is substantially certain to result in malfunction during the useful life of
the product.” Hicks, 89 Cal. App. 4th at 918, 107 Cal.Rptr.2d 761.
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[15] The Magnuson–Moss Warranty Act (“MMWA”) provides that “a consumer who is damaged
by the failure of a supplier, warrantor, or service contractor to comply with any obligation under
this chapter, or under a written warranty, implied warranty, or service contract, may bring suit for
damages and other legal and equitable relief ....” 15 U.S.C. § 2310(d)(1). Where a plaintiff alleges
“a violation of the [Magnuson–Moss] Act only insofar as [the defendant] may have breached its
warranties under state law,” and where there is “no allegation that [the defendant] otherwise failed
to comply with the Magnuson–Moss Act,” the plaintiffs' “federal claims hinge on the state law
warranty claims.” Clemens v. DaimlerChrysler Corp., 534 F.3d 1017, 1022 n.3 (9th Cir. 2008)
(claims under the MMWA “stand or fall with ... express and implied warranty claims under state
law.”). In the Court's order on summary judgment, it noted that the allegations for breach of the
implied warranty were similar under state and federal law and therefore concluded that the state and
federal breach of implied warranty claims rise or fall together. (Dkt. No. 206 at 23–24.) Moreover,
in their motion for class certification, Plaintiff asserts that his MMWA implied warranty claims
derive from violations of the Song–Beverly Act. (Dkt. No. 215–1 at 8.) Therefore, the MMWA
stands or falls with the Song–Beverly Act. See Clemens, 534 F.3d at 1022 n. 3.


Here, Plaintiff seeks to certify the following:


Nationwide Implied Warranty Class to include,


All persons in the United States or its territories who purchased or leased, from an authorized
dealership, a Dart Vehicle.


California Implied Warranty Class to include,


All persons who purchased or leased in California, from an authorized dealership, a Dart Vehicle.


Injunctive Relief Class to include,


All persons in California who purchased or leased, from an authorized dealership, a Dart Vehicle.


(Dkt. No. 215–1 at 8.) 4  In reply, in response to Defendant's argument that the Song–Beverly Act
does not apply to used consumer *292  goods, it appeared that Plaintiff adjusted the class definition
of the California Implied Warranty Class to include “those subsequent purchasers whose vehicles
were sold by FCA-authorized dealers and are typically warranted by FCA, and who, according to
FCA would also receive notice of and coverage under the written X62 warranty extension.” (Dkt.
No. 244 at 18.) However, in his sur-sur-reply, he contends that the statement was merely to explain
the logic behind the definition and did not alter the definition. (Dkt. No. 254 at 8.)
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4 Plaintiff also sought to include an Omissions Class to include, “All persons in California who
are ‘consumers’ within the meaning of California Civil Code § 1761(d) (the ‘CLRA’) and
purchased or leased, after October 1, 2013, from an authorized dealership, a Dart Vehicle”;
however, the Court granted summary judgment on the CLRA claim in the Court's prior
orders. (See Dkt. Nos. 206, 240.) Therefore, Plaintiff's certification of the omissions class
is moot.


B. Federal Rule of Civil Procedure 23(a)


1. Numerosity and Commonality
Plaintiff argues that the class is sufficiently numerous to satisfy Rule 23(a) and that the breach of
implied warranty involves a common question. Defendant does not challenge Plaintiff's argument
that the putative class is sufficiently numerous or that issues of law or fact are common to the
class under Rule 23(a).


[16]  [17] To establish numerosity, a plaintiff must show that the represented class is “so numerous
that joinder of all members is impracticable.” Fed. R. Civ. P. 23(a)(1); Bates v. United Parcel Serv.,
204 F.R.D. 440, 444 (N.D. Cal. 2001). A court may reasonably infer based on the facts of each
particular case to determine if numerosity is satisfied. Ikonen v. Hartz Mtn. Corp., 122 F.R.D. 258,
262 (S.D. Cal. 1988).


Plaintiff states that over 2000 class vehicles were sold in California. (Dkt. No. 239–3, Zohdy Decl.,
Ex. EE at 119 (UNDER SEAL).) Based on these numbers, the Court concludes that the numerosity
element has been met. See Ikonen, 122 F.R.D. at 262 (“As a general rule, classes of 20 are too
small, classes of 20–40 may or may not be big enough depending on the circumstances of each
case, and classes of 40 or more are numerous enough.”).


[18]  [19]  [20]  [21]  [22] As to commonality, Rule 23(a)(2) requires Plaintiff to show “there
are questions of law or fact common to the class.” Fed. R. Civ. P. 23(a)(2). Commonality requires
the plaintiff to demonstrate that the class members ‘have suffered the same injury.’ ” Dukes,
131 S.Ct. at 2551. “That common contention ... must be of such a nature that it is capable of
classwide resolution—which means that determination of its truth or falsity will resolve an issue
that is central to the validity of each one of the claims in one stroke.” Id. “ ‘What matters to
class certification ... is not the raising of common ‘questions’ ... but, rather the capacity of a
classwide proceeding to generate common answers apt to drive the resolution of the litigation.
Dissimilarities within the proposed class are what have the potential to impede the generation of
common answers.’ ” Id. (emphasis in original) (citation omitted). “[C]ommonality only requires
a single significant question of law or fact.” Mazza v. American Honda Motor Co., Inc., 666 F.3d
581, 589 (9th Cir. 2012) (commonality not disputed as to whether Honda “had a duty to disclose
or whether the allegedly omitted facts were material and misleading to the public”); Rodriguez
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v. Hayes, 591 F.3d 1105, 1122 (9th Cir. 2010) (Commonality is satisfied “if the named plaintiffs
share at least one question of fact or law with the grievances of the prospective class.”) (quoting
Baby Neal for & by Kanter v. Casey, 43 F.3d 48, 56 (3d Cir. 1994) ).


Plaintiff asserts that the common issue on the breach of implied warranty is whether the vehicles
are “merchantable.” He claims that there is a common design defect of the Clutch System inherent
in every Class Vehicle rendering them unsafe. Defendants do not dispute Plaintiff's common issue
of law and fact under Rule 23(a)(2). The Court concludes that this common question applies to the
entire class and satisfies the less rigorous commonality requirement. See In re Hyundai and Kia
Fuel Economy Litig., 881 F.3d 679, 691 (9th Cir. 2018) (“The Rule 23(b)(3) predominance inquiry
is ‘far more demanding’ than Rule 23(a)'s commonality requirement.”); Hanlon v. Chrysler Corp.,
150 F.3d 1011, 1019 (9th Cir. 1998) (recognizing that commonality under Rule 23(a)(2) to be “less
rigorous” than the predominance companion requirement under Rule 23(b)(3) ); Mazza, 666 F.3d
at 589 (referring to Rule 23(a)(2) commonality requirement as a “limited burden”).


*293  2. Typicality 5


5 Defendant confusingly conflates the arguments on typicality and adequacy. Typicality and
adequacy require different analyses and the Court has attempted to separate out its arguments
accordingly.


[23]  [24]  [25] Under typicality, the Court must determine whether the claims or defenses of the
representative parties are typical of the claims or defenses of the class. Fed. R. Civ. P. 23(a)(3).
“The purpose of the typicality requirement is to assure that the interest of the named representative
aligns with the interests of the class.” Hanon v. Dataproducts Corp., 976 F.2d 497, 508 (9th Cir.
1992) (internal citation omitted). “The test of typicality is whether other members have the same or
similar injury, whether the action is based on conduct which is not unique to the named plaintiffs,
and whether other class members have been injured by the same course of conduct.” Id. “Under the
rule's permissive standards, representative claims are ‘typical’ if they are reasonably co-extensive
with those of absent class members; they need not be substantially identical.” Hanlon, 150 F.3d
at 1020.


Plaintiff argues that his claims concern the purchase or lease of the Class Vehicle equipped with
a defectively designed clutch system at the time of purchase. Plaintiff's common injury is the
overpayment of his Class Vehicle when he purchased it. Defendant argues that Victorino was not
injured by an incomplete X62 Extended Warranty repair because his vehicle never had or even
needed the repair, and therefore, he has not suffered the same injury as or sustained the same type
of damage as putative class members. Plaintiff does not address this issue in their reply.


In moving for class certification, and as discussed in detail below, Plaintiff does not need to
demonstrate a manifestation of a current defect on a breach of an implied warranty claim. See
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Wolin, 617 F.3d at 1173. Therefore, the fact that Victorino's CMC and reservoir hose has not yet
manifested a defect, as the Court concluded in its order on Defendant's motion for reconsideration
on the CLRA claim, (Dkt. No. 240 at 7–8), is not a requirement in demonstrating whether a
class should be certified for breach of implied warranty. Victorino as well as the proposed class
members allege their Clutch Systems were defective when they purchased their vehicles and
seek damages for breach of the implied warranty. See Wolin, 617 F.3d at 1175 (typicality met
because the plaintiffs allege common defect and legal theories as the class members and can
be met “despite different factual circumstances surrounding the manifestation of the defect.”).
Representative claims need only be “reasonably co-extensive with those of absent class members;
they need not be substantially identical”, Hanlon, 150 F.3d at 1020, and in this case, Plaintiff has
demonstrated that typicality has been met. 6


6 In the typicality analysis, FCA contends that Plaintiff is not typical of those class members
who purchased used vehicles. The Court addresses the “used vehicle” issue on the
predominance factor.


3. Adequacy
[26]  [27] As to adequacy, Rule 23(a)(4) provides that class representatives must “fairly and
adequately protect the interests of the class.” Fed. R. Civ. P. 23(a)(4). In analyzing whether Rule
23(a)(4) has been met, the Court must ask two questions: “(1) do the named plaintiffs and their
counsel have any conflicts of interest with other class members and (2) will the named plaintiffs
and their counsel prosecute the action vigorously on behalf of the class?” Evon v. Law Offices of
Sidney Mickell, 688 F.3d 1015, 1031 (9th Cir. 2012) (quoting Hanlon, 150 F.3d at 1020). “Several
courts have held that ‘class certification is inappropriate where a putative class representative is
subject to unique defenses which threaten to become the focus of the litigation.’ ” Hanon, 976
F.2d at 508. A motion for class certification should not be granted if “there is a danger that absent
class members will suffer if their representative is preoccupied with defenses unique to it.” Id.
(citation omitted). “Defendants need not show that these unique defenses will necessarily succeed,
but rather that they will shape the focus of litigation in a way that may harm class members and
ultimately risk *294  the class' chance of recovery.” Schaefer v. Overland Express Family of
Funds, 169 F.R.D. 124, 129 (S.D. Cal. 1996).


Plaintiff summarily asserts that his interests do not conflict with the interests of the Class and is
seeking the same remedies as the class based on the same core of operative facts, and that his
counsel is more than adequate to represent the class. Defendant opposes arguing that Plaintiff and
Plaintiff's counsel are inadequate.
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a. Adequacy of Counsel


Plaintiff generally claims that he has retained highly qualified and competent counsel with
significant experience litigating class actions. (Dkt. No. 216–1, Zohdy Decl., 41, Ex. MM.) He
notes that during this litigation he has defeated FCA's motion for leave to file a third party
complaint, (Dkt. No. 133), reconsideration on a motion to compel, (Dkt. No. 136), and obtained
a partial denial of summary judgment, (Dkt. No. 206).


[28] In opposition, Defendant argues that proposed class counsel is not adequate to represent the
class as actions during the litigation raise questions as to their integrity and trustworthiness. First,
the Court, in a prior order, concluded that class counsel violated California Rule of Professional
Conduct 3–510 for failing to communicate settlement offers to their clients. (Dkt. No. 115 at 8.)
Moreover, during the litigation, Defendant contends that Plaintiff's counsel violated ethical rules
by improperly soliciting and engaged in the unauthorized practice of law by representing David
Tavitian, a third-party witness, who is also the father of Plaintiff Adam Tavitian, at his deposition
in Indiana. Moreover, Plaintiff's counsel may have engaged in improper solicitation of third-party
witness Emad Salama by contacting him in person and offering to represent him for purposes of his
deposition and potentially any claims made against him concerning his work on Tavitian's vehicle.
Plaintiff's counsel responds that they did not act improperly by representing David Tavitian solely
for the purpose of the deposition and did so without charging him a fee. As to representing Salama
at his deposition, they claim that Defendant presents no legal authority to support its argument.


In the Court's prior order on July 25, 2017, the Court denied Defendant's motion to deny class
certification as premature. (Dkt. No. 115.) The Court conducted an in-depth analysis on the
adequacy of counsel under Rule 23(a)(4) and related Rule 23(g). (Dkt. No. 115 at 3–5.) The
Court concluded that Plaintiffs had satisfied Rule 23(g)(A) by showing that counsel has been
diligently prosecuting the case and expended substantial resources to represent the class, and
counsel had extensive experience in class actions, particularly in automotive defect class actions.
(Id. at 5–6.) In considering other factors under Rule 23(g)(B), the Court concluded that “Plaintiffs'
counsel's failure to communicate Defendant's settlement offer was contrary to California Rule of
Professional Conduct 3–510 which raises a question as to counsels' integrity and trustworthiness
to represent the interests of the class.” (Id. at 12.) The Court noted, there were reasons, albeit
incorrect, why Plaintiffs' counsel did not believe they needed to communicate the settlement
offer.” (Id.) Based on a review of the cases, the Court concluded that failure of counsel to
communicate a settlement offer, itself, does not demonstrate inadequacy of counsel under Rule
23(a)(4) and Rule 23(g). (Id. at 9.)


[29] Adequate representation depends upon “an absence of antagonism [and] a sharing of interests
between representatives and absentees.” Molski v. Gleich, 318 F.3d 937, 955 (9th Cir. 2003),
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overruled on other grounds by Dukes v. Wal–Mart Stores, Inc., 603 F.3d 571 (9th Cir. 2010).
In Radcliffe v. Experian Info. Solutions, 715 F.3d 1157, 1167–68 (9th Cir. 2013), the Ninth
Circuit held the class representatives were inadequate because they faced significantly different
financial incentives than the rest of the class due to the conditional incentive awards that were built
into the structure of the settlement, and accordingly held that class counsel was also inadequate
“because as soon as the conditional-incentive-awards provision divorced the interests of the
class representatives from those of the absent class members, class counsel was simultaneously
representing *295  clients with conflicting interests.” Id. at 1167.


In support of its argument, Defendant cites to In the Matter of Coale, 775 N.E.2d 1079, 1080–
81 (Ind. 2002) for the proposition that Plaintiff's counsel violated Indiana law by soliciting David
Tavitian. In Coale, two out-of-state attorneys were disciplined for their acts of solicitation seeking
to represent survivors and family members of those killed in a cargo plane crash in Indiana. Id.
at 1080–81. The attorneys send letters, tapes, and folders to the victims' families and survivors
attempting to procure them as clients without using the words “advertising material.” Id. at 1081.
The Supreme Court of Indiana held that while mail solicitation of prospective clients is permitted,
attorneys must comply with Indiana law concerning its content. Id. at 1083. In the case, the
attorneys failed to label the materials as “advertising materials”, failed to file the materials with the
Commission prior to disseminating them, and contained “false, fraudulent, misleading, deceptive,
self-laudatory or unfair statements or claims” in violation of the Rules of Professional Conduct.
Id. at 1084. The facts in Coale are distinguishable from the facts in this case and are not supportive
of Defendant's argument.


Here, Defendant does not cite to a specific provision of the Indiana Rules of Professional Conduct
that was violated by Plaintiff's counsel. In response, Plaintiff cites to the following relevant Indiana
Rules of Professional Conduct, “[a] lawyer ... shall not by in-person, live telephone, or real-time
electronic contact solicit professional employment from a prospective client when a significant
motive for the lawyer's doing so is the lawyer's pecuniary gain, unless the person contacted: (1) is
a lawyer; or (2) has a family, close personal, or prior professional relationship with the lawyer.”
Ind. Prof. Cond. R. 7.3(a). Also, a “lawyer who is not admitted to practice in this jurisdiction, but
is admitted in another United States jurisdiction, and not disbarred or suspended from practice in
any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that ... and
arise out of or are reasonably related to the lawyer's practice in a jurisdiction in which the lawyer
is admitted to practice.” Ind. Prof. Cond. R. 5.5(c)(4).


Plaintiff's counsel claims the representation of David Tavitian was a courtesy for Plaintiff Adam
Tavitian solely for the purposes of the deposition and the representation was done without charge
to David. Therefore, there was no violation of the Indiana Rules of Professional Conduct. The
Court agrees and concludes that Defendant has failed to demonstrate an ethical violation under the
Indiana Rule of Professional Conduct. FCA also claims there is a conflict of interest because David
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testified that he does not believe Plaintiff's vehicle has a defect, but FCA does not explain how
David's testimony will be used at trial and how it conflicts with Plaintiff's counsels' representation
of the class.


As to Salama, Defendant claims that Plaintiff's counsel's representation of Salama “may” violate
California Rules of Professional Conduct 1–400 but fails to specifically cite to the provision
that applies. Rule 1–400 is entitled “Advertising and Solicitation” with many provisions which
Defendant fails to specifically reference. Moreover, FCA provides no authority that Plaintiff's
counsel cannot represent a third party witness. Lastly, FCA's argument that Salama potentially
bears liability for one of the repairs at tissue is also unavailing. The Court denied FCA's motion
for leave to file a third party complaint against Salama and FCA has not indicated that it intends
to file a separate lawsuit seeking relief against Salama.


[30] Besides Plaintiff's counsel's failure to communicate a settlement offer, which by itself, does
not demonstrate inadequacy of counsel, Defendant has not demonstrated that Plaintiff's counsel's
representation is inadequate. Thus, the Court concludes that Plaintiff's counsel is adequate pursuant
to Rule 23(a).


b. Adequacy of Plaintiff Victorino


[31] Defendant argues that Victorino lacks sufficient knowledge of the claims and events in this
case and he has given total control of his case to his attorneys to make all decisions, including
whether to accept or *296  reject a settlement. FCA asserts there is no evidence that Plaintiff is in
charge of his own case. 7  In response, Victorino cites to his deposition testimony where he testified
that he keeps up to date with his attorneys and looks into the case from time to time and has read
all the documents his attorneys have sent him. (Dkt. No. 244–1, Lurie Decl., Ex. 2 at Victorino
Depo. at 171:12–172:7.) He stated that the class is made up of anyone that is affected by the clutch
defect. (Id. at 174:25–175:6.) Based on these statements, the Court concludes that Victorino is an
adequate representative.


7 FCA's argument concerning the purchase of used vehicles is addressed on the predominance
factor.


In sum, based on the reasoning above, the Court concludes the Rule 23(a) factors have been met.


C. Federal Rule of Civil Procedure 23(b)(3)
[32] Under Rule 23(b)(3), the plaintiff must demonstrate “that a class action is superior to other
available methods for fairly and efficiently adjudicating the controversy” and that “the questions
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of law or fact common to class members predominate over any questions affecting only individual
members.” Fed. R. Civ. P. 23(b)(3). Predominance is satisfied “[w]hen common questions present
a significant aspect of the case and they can be resolved for all members of the class in a
single adjudication.” Hanlon, 150 F.3d at 1022 (quoting Charles Alan Wright, Arthur R. Miller
& Mary Kay Kane, Federal Practice and Procedure § 1777 (2d ed. 1986) ). Superiority requires
a consideration of “(A) the class members' interests in individually controlling the prosecution or
defense of separate actions; (B) the extent and nature of any litigation concerning the controversy
already begun by or against class members; (C) the desirability or undesirability of concentrating
the litigation in the particular forum; and (D) the likely difficulties in managing a class action.” Fed.
R. Civ. P. 23(b)(3)(a)-(d). In addition, class damages must be sufficiently traceable to plaintiff's
liability case. See Comcast Corp. v. Behrend, 569 U.S. 27, 133 S.Ct. 1426, 1433, 185 L.Ed.2d
515 (2013).


1. Predominance


a. Nationwide Implied Warranty Class
In two sentences, Plaintiff supports a Nationwide Implied Warranty Class under the MMWA
by the simple observation that FCA's violation of Song–Beverly Act creates a MMWA federal
claim. (Dkt. No. 215–1 at 8–9.) He does not address any due process or choice of law issues
raised by seeking a nationwide class. In response, Defendant argues that Plaintiff cannot maintain
a nationwide class because he has failed to meet his initial burden of demonstrating that due
process would not be violated by applying California law to a nationwide class, and in any event,
predominance is lacking because the Court will have to apply the implied warranty laws of 50
different jurisdictions for a nationwide implied warranty class. (Dkt. No. 229 at 23–24.) Plaintiff
replies claiming, without any legal authority, he does not have to conduct any choice of law or
due process analysis because despite the fact that the MMWA claim is predicated on breach of
the Song–Beverly Act, once a MMWA violation is created, the MMWA can apply to all persons
nationwide who purchased or leased the Dodge Dart Vehicles.


Plaintiff's argument that he does not have to address any choice of law or due process issue
is contradicted by settled law. Because Plaintiff's MMWA cause of action is premised on
California's Song–Beverly Act, Plaintiff must demonstrate that the application of California law
to a nationwide class comports with due process. See Kas v. Mercedes–Benz USA, LLC, Case
No. CV 11–1032–VBF(PJWx), 2011 WL 13238744, at *3 (C.D. Cal. Aug. 23, 2011) (while the
plaintiff only alleged one claim of a nationwide class under the MMWA, “[u]ltimately, Plaintiff
must demonstrate that the differences in state laws implicated by the putative class action are
nonmaterial” where the plaintiff claimed the MMWA incorporated the state law warranty standard)
(citing *297  Walsh v. Ford Motor Co., 807 F.2d 1000, 1016 (D.C. Cir. 1986) (“state warranty law
lies at the base of all warranty claims under Magnuson–Moss”) ).
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[33]  [34] Certifying a nationwide class under the MMWA which is based on California's Song–
Beverly Act must comport with due process. See Phillips Petroleum, Co. v. Shutts, 472 U.S. 797,
818, 105 S.Ct. 2965, 86 L.Ed.2d 628 (1985). A forum state, may apply its own substantive law
to claims of a nationwide class without violating the federal due process clause if the forum state
has a “ ‘significant contact or significant aggregation of contacts’ to the claims asserted by each
member of the plaintiff class, contacts ‘creating state interests,’ in order to ensure that the choice of
[the forum state's] law is not arbitrary or unfair.” Id. at 821–22, 105 S.Ct. 2965. “When considering
fairness in this context, an important element is the expectation of the parties.” Shutts, 472 U.S.
at 822, 105 S.Ct. 2965 (finding that parties could not expect that Kansas law would control where
97% of plaintiffs did not reside in Kansas and 99% of gas leases at issue were located outside
Kansas).


[35]  [36]  [37] “A federal court sitting in diversity must look to the forum state's choice of
law rules to determine the controlling substantive law.” Mazza, 666 F.3d at 589 (quoting Zinser
v. Accufix Research Inst., 253 F.3d 1180, 1187 (9th Cir. 2001) ). Here, the Court has diversity
jurisdiction under 28 U.S.C. § 1332(d), (Dkt. No. 104, FAC ¶ 57), the Class Action Fairness Act;
therefore, it applies California's choice-of-law rules. See Bruno v. Quten Research Inst., LLC, 280
F.R.D. 524, 538 n. 7 (C.D. Cal. 2011). “Under California's choice of law rules, the class action
proponent bears the initial burden to show that California has ‘significant contact or significant
aggregation of contacts to the claims of each class member.’ ” Wash. Mut. Bank v. Superior Ct., 24
Cal. 4th 906, 921, 103 Cal.Rptr.2d 320, 15 P.3d 1071 (2001). Once the plaintiffs have demonstrated
that due process is satisfied, the burden shifts to the defendants to demonstrate that the laws of
another state should apply. Id.


[38] In his motion, Plaintiff failed to conduct any due process analysis. However, in reply, he
alternatively argues, for the first time, that he can demonstrate that California “has sufficient
significant contacts to apply its own laws to citizens of foreign states” due to the “expectation of
the parties” under Shutts. He argues this expectation interest exists because “all 50 states have
a shared interest in the predictability and uniformity of results for claims based on the same
course of conduct, as well as a related and shared interest in the ease of applying the relevant
law.” (Dkt. No. 244 at 17.) However, Plaintiff misapplies and misunderstands the “expectation of
the parties” element. The proper focus is on the parties' contacts with the forum state demonstrating
“significant contact or significant aggregation of contacts” by defendants in the forum state that
would determine the expectation of the parties that California's implied warranty law would apply
to a nationwide class. See AT & T Mobility LLC v. AU Optronics Corp., 707 F.3d 1106, 1113 (9th
Cir. 2013) (after determining defendant's conduct within the state was a “significant aggregation of
contacts”, defendant could not complain that application of California law outside of state would
be unfair when the alleged conspiracy took place, in part, in California). An analysis under Shutts
focuses on the plaintiffs' and defendants' contacts with the forum state. In re Seagate Tech Sec
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Litig., 115 F.R.D. 264, 270, 272 (N.D. Cal. 1987). Here, Plaintiff wholly fails to address his and
Defendant's contacts with California.


Plaintiff also summarily argues that because the MMWA is covered by the Uniform Commercial
Code, (“UCC”), and that the “U.C.C. has been considered by every state and adopted in some
form by nearly all, FCA could reasonably expect that the controlling law, pursuant to Mag–Moss,
would conform to the U.C.C.” (Dkt. No. 244 at 18.) He has not provided any legal authority that
FCA could reasonably have expected California law to apply nationwide because of the UCC and
has failed to sufficiently demonstrate that due process would not be violated by the application of
California law to a nationwide class.


Because Plaintiff has not met the initial burden of demonstrating that due process is *298  satisfied
for purposes of a nationwide class, he cannot demonstrate that common issues predominate over
the different questions posed by each state's law. Accordingly, the Court DENIES Plaintiff's motion
to certify a Nationwide Implied Warranty Class.


b. California Implied Warranty Class


i. Whether Merchantability Satisfies Predominance


The remaining causes of action require Plaintiff to establish that the Class Vehicles are not
merchantable. Plaintiff argues that common issues and common evidence exist on whether the
Class Vehicles are “merchantable” and whether the defects constitute an unreasonable safety risk.
He claims that all Class Vehicles inherently contain the same defectively designed Clutch System
and involve a serious safety risk. (Dkt. No. 232–5, D'Aunoy Decl., Ex. C, Stapleford Expert
Report at 18.) He also asserts that by implementing the X62 Extended Warranty repair for all Class
Vehicles, FCA acknowledged that the defect was inherent in all vehicles at the time of sale which
presents common proof as to whether the class vehicles were merchantable.


In opposition, Defendant argues that the alleged defect is not a common issue because each Class
Vehicle has component parts that are manufactured differently where all reservoir hoses are not
manufactured with the same amount of plasticizer, all CMCs are not manufactured the same size
and all seals are not positioned the same way on every CMC. (Dkt. No. 229–1, Benson Decl. ¶ 18.)
As a result, FCA determined that only 16% of the Class Vehicles could be affected by the clutch
pedal sticking condition due to swelling of the seals caused by the leaching plasticizer. (Id. ¶¶ 18,
19.) According to FCA, the existence of a defect depends entirely on the amount of plasticizer
in the reservoir hose, the size and position of the clutch system seals and the level of the varying
tolerances. Therefore, the factors necessary for the defect to exist will vary for each vehicle and
require individual inquiries that defeat predominance.
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Plaintiff argues that the proper focus for merchantability is the condition of the product at the time
of sale, and therefore, any individual issues raised by Defendant on whether the defect manifested
in all Class Vehicles, whether the reservoir hose was actually defective, whether the defect resulted
in contamination of the clutch system, and issues concerning failure rates, the efficacy of the X62
Extended Warranty repair and the nature of the rubber seals and reservoir hoses are merit inquiries,
and not ones conducted at class certification.


[39] On a breach of implied warranty claim, while a current manifestation of a current defect is
not an element of a claim, a plaintiff must instead provide “substantial evidence of a defect that
is substantially certain to result in malfunction during the useful life of the product.” Hicks, 89
Cal. App. 4th at 918, 107 Cal.Rptr.2d 761. On class certification, it is established that proof of a
current manifestation of a defect for a warranty claim is not required. See American Honda Motor
Co. v. Superior Ct., 199 Cal. App. 4th 1367, 1375, 132 Cal.Rptr.3d 91 (2011) (“Hicks and Wolin
are in agreement that proof of current manifestation of the defect is not necessary in a breach of
warranty class action”); Wolin, 617 F.3d at 1173 (“proof of the manifestation of a defect is not a
prerequisite to class certification.”) (citing Blackie v. Barrack, 524 F.2d 891, 901 (9th Cir. 1975)
(“[N]either the possibility that a plaintiff will be unable to prove his allegations, nor the possibility
that the later course of the suit might unforeseeably prove the original decision to certify the class
wrong, is a basis for declining to certify a class which apparently satisfies the Rule.”) ).


In Wolin, the Ninth Circuit concluded that the district court erred by denying certification because
the plaintiffs, alleging violations of Michigan and Florida's consumer protection and breach of
warranty claims, did not prove that the defect, an alignment geometry defect that causes tires to
prematurely wear, manifested in a majority of the class's vehicles. 617 F.3d at 1173. Moreover,
the Ninth Circuit rejected the defendant's argument and evidence that the class members' vehicles
do not have the same common defect because tire wear can be due to individual factors such as
driving habits and weather. *299  Id. It held that manifestation of a current defect is not required
at class certification. Id.


In American Honda, the California court of appeal rejected the Ninth Circuit's ruling in Wolin
and held that while plaintiffs moving for class certification do not have to demonstrate a current
manifestation of a defect, they “must provide substantial evidence of a defect that is substantially
certain to result in malfunction during the useful life of the product.” 199 Cal. App. 4th at 1375,
132 Cal.Rptr.3d 91. It noted that the inquiry must be made when determining the merits of the
plaintiffs' claim but also when determining class certification. Id. The court of appeal reversed the
trial court's ruling because it relied on Wolin and distinguished Wolin as not addressing California
law but dealt with federal procedural law, and Florida and Michigan substantive state law. Id. at
1375–76, 132 Cal.Rptr.3d 91. The Court notes that Wolin did not have occasion to address the
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issue of whether additional evidence by plaintiff was needed to show a defect that will substantially
result in malfunction during the useful life of the product at the class certification stage.


Since American Honda, district courts are divided as to whether determining class certification
of a breach of the implied warranty under California law requires a class representative plaintiff
to demonstrate, with evidence, an inherent defect which is “substantially certain to result in
malfunction during the useful life of the product.” See Torres v. Nissan N. America Inc., Case
No. CV 15–3251 RGK(FFMx), 2015 WL 5170539, at *5 (C.D. Cal. Sept. 1, 2015) (denying
class certification on warranty claims because plaintiffs failed to provide evidence that “all class
members are substantially certain to experience a malfunction from the alleged defect.”); but see
Keegan v. American Honda Motor Co., Inc., 284 F.R.D. 504, 535 (C.D. Cal. 2012) (granting class
certification on implied warranty claim without requiring evidence that “all class members are
substantially certain to experience a malfunction from the alleged defect.”); Miller v. Fuhu, Inc.,
14cv6119–CAS–AS, 2015 WL 7776794, at *14 (C.D. Cal. Dec. 1, 2015) (following Keegan and
related cases and finding common questions predominated on warranty claim).


In Keegan, after carefully reviewing the courts' analysis in Wolin, American Honda Motor Co.,
and Hicks, the district court explained that the American Honda court appears to have conflated
California's substantive law on breach of warranty and California's procedural law governing class
certification. Keegan, 284 F.R.D. at 535. The Keegan court concluded that while the court of appeal
in American Honda applied California procedural law, it must follow federal procedural law. Id.
at 535–36 (“the court cannot discern why, at the class certification stage, plaintiffs must adduce
evidence that a defect is substantially certain to arise in all class vehicles during the vehicles' useful
life. A merits inquiry will resolve that question in one stroke ....”). Applying federal procedural
law on class certification as applied by the Ninth Circuit in Wolin, the district court in Keegan
granted class certification on the breach of implied warranty claim concluding that the claim is
susceptible to common proof. Id. at 536. It concluded that the question of whether the design defect
is “substantially certain” to manifest can be answered in “one stroke.” Id. at 537.


[40] The Court finds Keegan's reasoning persuasive as it applies federal procedural law on class
certification. On class certification, the Ninth Circuit has cautioned that the district court should
not determine the merits of any claims. Ellis, 657 F.3d at 981; ConocoPhillips Co., 593 F.3d at
808 (“court may not go so far ... as to judge the validity of these claims.”). The requirement of
American Honda that a plaintiff must demonstrate that all class members' vehicles' defect will
substantially be certain to experience a malfunction from the alleged defect during its useful life
is a determination on the merits which this Court does not find proper on class certification. See
id. Therefore, the Court concludes that Plaintiff does not have to demonstrate a manifestation of a
current defect or that there is a substantial certainty of manifestation in the future but only to show
that his claim of breach of implied warranty is susceptible to common proof.
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*300  In this case, Mr. Stapleford opined that all Class Vehicle inherently contain the same
defectively designed Clutch System at the time of sale. (Dkt. No. 232–5, D'Aunoy Decl., Ex.
C, Stapleford Expert Report at 18 (UNDER SEAL).) Because the leaching plasticizer causes the
swelling of rubber components throughout the Clutch System, and causes premature wearing on
these components, the X62 Extended Warranty repair was inadequate. (Id.) The plasticizer that
leached into the hydraulic fluid causing contamination will eventually cause damage to the CSC
seal and the clutch system malfunction “[will] likely to occur at some point in time in all of the
Class Vehicles.” (Id.) Plaintiff's allegation of a common defect present in all Class Vehicles at the
time of purchase and that the defect will likely occur at some point during the lifetime of the class
vehicles demonstrate predominance of common issues on the claim for breach of implied warranty.
Defendant raises numerous issues that would require individual inquiries such as the different
reasons why the clutch system can fail and that only 16% of the Class Vehicles could be affected
by the condition; however, these are not relevant when ruling on a motion for class certification.
Thus, Defendant's argument that predominance is not met due to the individual questions arising
to determine whether the Class Vehicles are merchantability is without merit.


ii. Whether Class Definition Satisfies Predominance 8


8 In the motion for class certification, Plaintiff asserts that the class is identifiable and
ascertainable. However, the Ninth Circuit has declined to adopt an ascertainability and/
or administrative feasibility requirement for class plaintiffs to demonstrate for purposes of
class certification explaining that “Rule 23 does not impose a freestanding administrative
feasibility prerequisite to class certification.” Briseno v. ConAgra Foods, Inc., 844 F.3d 1121,
1126, 1133 (9th Cir. 2017) (joining Sixth, Seventh, and Eighth Circuits and declining to
impose an additional hurdle beyond those delineated in Rule 23). The court explained that
policy concerns concerning administratively feasibility are already addressed by Rule 23.
Id. at 1133; see Torres v. Mercer Canyons Inc., 835 F.3d 1125, 1136–39 (9th Cir. 2016)
(addressing an overbroad class definition as part of predominance issue).


[41] Next, Defendant argues that the Song–Beverly Act only applies to “new” goods sold or leased
at retail in California for personal, family or household use, and the class is overbroad because it
includes owners of the Class Vehicles that are used. See Cal. Civ. Code §§ 1791(a), 1792. Plaintiff
responds that the implied warranty applies to leases of new or used consumer goods, Cal. Civ. Code
§ 1795.4, and to the sale of used consumer goods that are accompanied by an express warranty. Cal.
Civ. Code § 1795.5. In their sur-sur-reply, and at oral argument, Plaintiff agrees with Defendant
that the Song–Beverly Act does not apply to vehicles purchased used from private parties but it
applies to used vehicles purchased from authorized dealerships as they are “distributors” or “retail
sellers” of FCA under section 1795.5.
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The Song–Beverly Act's breach of implied warranty applies to sales of “consumer goods” which
are defined as “new product[s].” Cal. Civil Code §§ 1791, 1792; however, it also applies to “used
consumer goods” that are covered by an express warranty where the obligation is on behalf of
the distributor or retail seller and “not the original manufacturer, distributor, or retail seller.” See
Cal. Civil Code § 1795.5 9 ; see Johnson v. Nissan N. America, Inc., 272 F.Supp.3d 1168, 1178–79
(N.D. Cal. 2017) (section 1795.5 imposes obligation of warranties on the distributor or retail seller,
not the original manufacturer; therefore no cause of action against original manufacturer under
Song–Beverly Act where used vehicle was purchased from third party retail seller, CarMax).


9 “[T]he obligation of a distributor or retail seller of used consumer goods in a sale in which an
express warranty is given shall be the same as that imposed on manufacturer ... except: (a) it
shall be the obligation of the distributor or retail seller making express warranties with respect
to used consumer goods (and not the original manufacturer, distributor, or retail seller making
express warranties with respect to such goods when new) to maintain sufficient service and
repair facilities within this state to carry out the terms of such express warranties.” Cal. Civ.
Code § 1795.5.


While Plaintiff argues that authorized dealerships are FCA's “distributors” or “retail sellers”, they
have provided no evidence of the relationship between FCA and its authorized *301  dealerships.
See In re MyFord Touch Consumer Litig., 291 F.Supp.3d 936, 950 (N.D. Cal. 2018) (section
1795.5 “does not create additional obligations on a manufacturer vis-à-vis used car purchasers;
rather, it simply states that the retailer or distributor is also subject to whatever obligations already
apply to the manufacturer.”). In In re MyFord Touch, the plaintiffs similarly argued that Ford was
a “distributor” or “retailer” of used vehicles under section 1795.5, but the court noted that the
plaintiffs “do not cite evidence to support that representation (nor is evidence cited of an agency
relationship between the dealers and Ford).” Id. Because there was no evidence to create a triable
issue of fact whether Ford was a retailer or distributor of used vehicles, the court granted summary
judgment in favor of the car manufacturer on the Song–Beverly Act's implied warranty claim with
respect to class members who purchased used vehicles. Id.


Similarly, here, Plaintiff has not provided any caselaw that has found an auto manufacturer liable
for used vehicles sales made by its authorized dealerships under section 1795.5 's used vehicle
provision and has not presented any evidence that FCA is a “retailer” or “distributor” of used
vehicles through its authorized dealerships. See id.; see Herrera v. Volkswagen Grp. of Am.,
Inc., Case No. SACV 16–364–CJC(JCGx), 2016 WL 10000085, at *5 (C.D. Cal. Sept. 9, 2016)
(informing the plaintiff that he must plead sufficient facts to create an inference that Defendant
manufacturer is either a distributor or retailer of used cars.) Therefore, section 1795.5 does not
support Plaintiff's argument that the Song–Beverly Act applies to used vehicles purchased by class
members from FCA's authorized dealerships.
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Plaintiff also argues the Song Beverly Act applies to vehicles purchased from an authorized
dealership either used or new as long as the used vehicle is sold with the manufacturer's new car
warranty and cites to Cal. Civil Code § 1793.22 and Jensen v. BMW of N. America, Inc., 35 Cal.
App. 4th 112, 123, 41 Cal.Rptr.2d 295 (1995). Plaintiff relies on the definition of “new motor
vehicle” which includes a “motor vehicle sold with a manufacturer's new car warranty.” Jensen, 35
Cal. App. 4th at 123, 41 Cal.Rptr.2d 295 (under section 1793.22, cars sold with a balance remaining
on the manufacturer's new motor vehicle warranty fall within definition of “new motor vehicle”).


However, the definition of “new motor vehicle” under section 1793.22(e) 10 specifically states
it only applies to section 1793.2(d), which the Court concluded above only applies to express
warranties, and section 1793.22, the Tanner Consumer Protection Act, 11  Cal. Civ. Code §
1793.22(e), which does not reference implied warranties. Dagher v. Ford Motor Co., 238 Cal.
App. 4th 905, 920, 190 Cal.Rptr.3d 261 (2015) (noting “new motor vehicle” as defined in section
1793.22(e)(2) applies to sections 1793.2(d) and 1793.22); Leber v. DKD of Davis, Inc., 237 Cal.
App. 4th 402, 409, 187 Cal.Rptr.3d 731 (2015) (“If the Legislature had intended the definition
of ‘new’ vehicle in section 1793.22, subdivision (e) to apply throughout the Act, it would not
have explicitly limited its applicability....”). In Jensen, the court dealt with whether the plaintiff
could seek relief against the manufacturer for breach of an express warranty of her “new” car
purchase by a dealership sold with the manufacturer's new car warranty and not a breach of the
implied warranty. Jensen, 35 Cal. App. 4th at 112, 41 Cal.Rptr.2d 295. Jensen is not supportive
of Plaintiff's position.


10 “For the purposes of subdivision (d) of Section 1793.2 and this section [section 1793.22] ...
‘new motor vehicle’ means ....” Cal. Civil Code § 1793.22(e).


11 Section 1793.22, also known as the Tanner Consumer Protection Act, provides the
reasonable number of attempts to repair a vehicle before relief may be sought.


Plaintiff has failed to demonstrate that the Song–Beverly Act imposes liability on the car
manufacturer for class members' purchase of used vehicles from authorized dealerships. Thus, the
class definition, to include “[a]ll persons who purchased or leased in California, from an authorized
dealership, a Dart Vehicle” is overbroad because the class definition includes purchasers of used
vehicles.


[42] It is to be noted that district courts have the inherent power to modify overbroad *302
class definitions. Mazur v. eBay Inc., 257 F.R.D. 563, 568 (N.D. Cal. 2009) (citing Hagen v. City
of Winnemucca, 108 F.R.D. 61, 64 (D. Nev. 1985) ); see also Powers v. Hamilton Cnty. Public
Defender Comm'n, 501 F.3d 592, 619 (6th Cir. 2007) (“district courts have broad discretion to
modify class definitions”); Schorsch v. Hewlett–Packard Co., 417 F.3d 748, 750 (7th Cir. 2005)
(noting that “[l]itigants and judges regularly modify class definitions”); In re Monumental Life
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Ins. Co., 365 F.3d 408, 414 (5th Cir. 2004) (“District courts are permitted to limit or modify class
definitions to provide the necessary precision.”). Despite the Court's inherent power to modify
Plaintiff's class definition, as discussed below, Plaintiff fails to demonstrate that his damages
models satisfy predominance. Thus, the Court declines to exercise its discretion to modify the
proposed class definition. 12  See Mazur, 257 F.R.D. at 568 (recognizing court's inherent power to
modify a class definition but declined to do so because class certification motion failed on other
grounds).


12 Moreover, it is not clear whether Plaintiff is amenable to a modification of the class
definition. In his sur-sur-reply, he is firm that he seeks a class that includes both new and
used purchasers of the Class Vehicles. (Dkt. No. 254 at 8.)


iii. Whether Damages Models Satisfy Predominance


[43] Plaintiff presents two damages models. First, Plaintiff argues in one sentence that damages
as to the California Implied Warranty Class can be calculated on a class wide basis because the
Song–Beverly Act provides a measure of damages but fails to identify, apply or analyze any
specific provision. (Dkt. No. 215–1 at 9.) Second, he relies on a benefit of the bargain damages
model as offered by his expert Steven Boyles. Defendant does not address whether the statutory
damages provided under the Song–Beverly Act complies with Comcast but opposes the benefit
of the bargain damages model.


[44]  [45]  [46]  [47] Plaintiff must present a damages model that is consistent with his liability
case, and the court “must conduct a rigorous analysis to determine whether that is so.” Comcast
Corp., 133 S.Ct. at 1433 (internal quotation marks omitted). Plaintiff “must be able to show that
[his] damages stemmed from the defendant's actions that created the legal liability.” Leyva v.
Medline Indus., Inc., 716 F.3d 510, 514 (9th Cir. 2013). While a plaintiff must present the likely
method for determining class damages, “it is not necessary to show that [this] method will work
with certainty at this time.” Chavez v. Blue Sky Natural Beverage Co., 268 F.R.D. 365, 379 (N.D.
Cal. 2010). Comcast demands that Plaintiff demonstrates, with evidence, that there is a class-wide
method of determining damages that is consistent with his theory of liability. See Comcast Corp.,
133 S.Ct. at 1433.


Plaintiff summarily asserts that the statutory damages provision of the Song–Beverly Act, his
theory of liability, applies but fails to conduct an analysis on which specific provision is applicable
as the damages differ depending on type of warranty and type of acceptance


Damages under the Song–Beverly Act provide the following:
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(b) The measure of the buyer's damages in an action under this section shall include the rights
of replacement or reimbursement as set forth in subdivision (d) of Section 1793.2, and the
following:


(1) Where the buyer has rightfully rejected or justifiably revoked acceptance of the goods or
has exercised any right to cancel the sale, Sections 2711, 2712, and 2713 of the Commercial
Code shall apply.


(2) Where the buyer has accepted the goods, Sections 2714 and 2715 of the Commercial Code
shall apply, and the measure of damages shall include the cost of repairs necessary to make the
goods conform.


Cal. Civ. Code § 1794(b). The reference to section 1793.2(d) in section 1794(b) allows a buyer
the right of replacement or restitution for breach of an express warranty and does not apply in this
breach of implied warranty case. See Gavaldon v. DaimlerChrysler Corp., 32 Cal. 4th 1246, 1263,
13 Cal.Rptr.3d 793, 90 P.3d 752 (2004); Philips v. Ford Motor Co., Case No. 14cv2989-LHK,
2016 WL 7428810, at *24 (N.D. Cal. Dec. 22, 2016) *303  (noting buyer's right to replacement
or restitution is available only for breach of an express warranty). In their sur-sur-reply and at
oral argument, Plaintiff asserts that the court in Gavaldon, 32 Cal. 4th at 1259, 13 Cal.Rptr.3d
793, 90 P.3d 752, provides a strong argument that the replacement and restitution remedies apply
to implied warranty. However, Gavaldon did not hold that section 1793.2(d) applies to implied
warranty claims and courts have held the contrary. See Keegan, 838 F.Supp.2d at 948 n. 55
(section 1793.2(d) does not apply to claims for breach of implied warranty) (citing Mocek v. Alfa
Leisure, Inc., 114 Cal. App. 4th 402, 406–08, 7 Cal.Rptr.3d 546 (2003) (“The Act's provisions
requiring repairs after breach of an express warranty are lengthy and detailed. There is no reason
to believe failure to set out the same process in case of a breach of the implied warranty of
merchantability was an oversight”) ); Music Acceptance Corp. v. Lofing, 32 Cal. App. 4th 610,
620, 39 Cal.Rptr.2d 159 (1995) (section 1793.2 applies only to express warranties and has no
relevance to the implied warranty of merchantability). One court of appeal stated the proposition
that section 1793.2(d) does not apply to implied warranty claims is “clearly established law.”
Brand v. Hyundai Motor America, 226 Cal. App. 4th 1538, 1548, 173 Cal.Rptr.3d 454 (2014)
(“clearly established law ‘reject[s] the ... argument’ that express warranty provisions ‘concerning
replacement or repair of defective goods should be applied’ to implied warranty breaches.”). In
fact, section 1793.2(d) expressly states that “if the manufacturer ... does not service or repair the
goods to conform to the applicable express warranties after a reasonable number of attempts, the
manufacturer shall either replace the goods or reimburse the buyer....” Cal. Civ. Code § 1793.2(d)
(emphasis added). Plaintiff's attempt to extend Gavaldon's holding to implied warranty claims is
not legally supported.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2711&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2712&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2713&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2713&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2714&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2715&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004516529&pubNum=0004040&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=RP&fi=co_pp_sp_4040_1263&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1263

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004516529&pubNum=0004040&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=RP&fi=co_pp_sp_4040_1263&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1263

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040601974&pubNum=0000999&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040601974&pubNum=0000999&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004516529&pubNum=0004645&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004516529&pubNum=0004645&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004516529&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026844657&pubNum=0004637&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=RP&fi=co_pp_sp_4637_948&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_948

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003916941&pubNum=0004041&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=RP&fi=co_pp_sp_4041_406&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_406

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003916941&pubNum=0004041&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=RP&fi=co_pp_sp_4041_406&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_406

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995053386&pubNum=0004041&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=RP&fi=co_pp_sp_4041_620&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_620

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995053386&pubNum=0004041&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=RP&fi=co_pp_sp_4041_620&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_620

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033605707&pubNum=0004041&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=RP&fi=co_pp_sp_4041_1548&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1548

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004516529&originatingDoc=I3a1145906f9911e8abc79f7928cdeab9&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Victorino v. FCA US LLC, 326 F.R.D. 282 (2018)
100 Fed.R.Serv.3d 1739


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 35


Based on the facts of this case, it appears that section 1794(b)(2) applies because Plaintiff accepted
the Dodge Dart vehicles. Under the damages provision, “[w]here the buyer has accepted the goods,
Sections 2714 and 2715 of the Commercial Code shall apply, and the measure of damages shall
include the cost of repairs necessary to make the goods conform.” Cal. Civ. Code § 1794(b).
Section 2714 of the California Commercial Code provides that, “[t]he measure of damages for
breach of warranty is the difference at the time and place of acceptance between the value of the
goods accepted and the value they would have had if they had been as warranted, unless special
circumstances show proximate damages of a different amount.” Cal. Com. Code § 2714.


In Guido v. L'Oreal, USA, Inc., Nos. CV 11–1067 CAS(JCx), 11–5465 CAS (JCx), 2013 WL
3353857, at *13 (C.D. Cal. July 1, 2013), the district court analyzed a statutory damages claim
under section 1794 for a claim of breach of an implied warranty and held that the plaintiffs had
not provided evidence to support statutory damages on a class wide basis. Id. at *13. In Guido, the
court described Commercial Code section 2714 as “the monetary equivalent of the benefit of his
bargain.” Id. at *14; Ironshore Specialty Ins. Co. v. 23andMe, Inc., Case No. 14cv3286-BLF, 2015
WL 2265900, at *4 (N.D. Cal. May 14, 2015) (“Under California law the remedies for breach
of the implied warranty include “benefit of the bargain” damages” citing to Commercial Code
section 2714.). The measure of damages was the difference between the “true market value” or
what the class actually received and “the historical market value” or the value of the product in
merchantable condition and this provides a measure of class wide relief. Guido, 2013 WL 3353857,
at *14. Because the plaintiff did not submit expert testimony demonstrating a gap between the
true market price and its historical market price, they did not meet their burden of demonstrating
common questions predominate over individual ones. Id. at *16.


As noted above, Plaintiff did not conduct a damages analysis under section 2714 demonstrating
the “difference at the time and place of acceptance between the value of the goods accepted and the
value they would have had if they had been as warranted.” See Cal. Comm. Code § 2714. Instead,
Plaintiff's alternate damages theory, discussed below, is described as a benefit of the bargain theory
*304  but upon closer inspection appears to operate as a full refund model.


Plaintiff's benefit of the bargain theory purports to measure the “economic harm caused by FCA's
failure to disclose the alleged design defect at the point of sale or before based on the difference
in value between a defective and a defect-free Clutch System.” (Dkt. No. 215–1 at 28.) According
to Plaintiff's damages expert, Steven Boyles, the Clutch Defect can be cured and class members
can be made whole and receive the value they bargained for at the point of sale. (Dkt. No. 216–
1, Zohdy Decl., Ex. K, Boyles Decl. ¶ 9.) Boyles' benefit-of-the-bargain model limits recovery
to the difference in value at the point of sale between a Class Vehicle with a defective clutch
system and one with a defect-free clutch system. (Id. ¶ 10.) This benefit of the bargain theory
claims to measure the “difference in the value represented and the value actually received (what
the vehicle is worth with and without the defect) and are susceptible of measurement across the
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entire class.” (Id.) In arriving at this measurement, Boyles proposes that “[p]ayment in the amount
of the cost necessary to cure the Clutch Defect would make Class Members whole and provide
them with the benefit of their bargain.” (Id. ¶ 11.) According to Boyles, his formula, “(hours x
labor rate + part cost)” “provides a measure of the difference in value of a Class Vehicle without
the defect as compared to a Class Vehicle with the defect.” (Dkt. No. 239–2, Zohdy Decl., Ex. L,
Boyles Decl. ¶ 26 (UNDER SEAL).)


Defendant responds that Plaintiff's damages model is essentially a full refund of an allegedly
defective component where it is clear that the reservoir hose, master cylinder and slave cylinder
components are not valueless. Defendant cites to a recent district court decision in Nguyen v.
Nissan North America, Case No. 16cv5591-LHK, 2018 WL 1831857, at *7 (N.D. Cal. April 9,
2018), where the plaintiffs' counsel, the same counsel in this case, argued the same damages theory,
also by Plaintiff's expert, Steven Boyles, and the court held it did not satisfy predominance. In
reply, Plaintiff disagrees with Defendant arguing that his benefit of the bargain model is distinct
from a full refund model.


[48] Boyles correctly states the theory behind the benefit of the bargain damages which is to place
the consumer in the position he or she would have been had he or she received a merchantable
product, which is the difference between the value of the item as represented and the actual value of
the item. (Dkt. No. 239–2, Zohdy Decl., Ex. L, Boyles Decl. ¶ 16 (UNDER SEAL).) However, the
formula he presents does not correlate to his theory. Instead, Boyles' benefit of the bargain damages
formula provides a full refund of the purchase price of the component parts and does not place
the plaintiff where he would have been when he purchased the car but, instead, overcompensates
him. Determining the difference between the value of the goods accepted and the value they would
have had if they had been as warranted necessarily assumes there is some value to the products
at the time of acceptance. Boyles' formula impliedly determines that the value of the accepted
component part was $0. It does not assess the difference between the value of the component parts
accepted and the value as merchantable.


In Nguyen, the plaintiff alleged a defect in the manual transmission of her vehicle arguing that the
CSC has a design flaw because of its material make-up, including plastic, and does not effectively
transfer heat. Nguyen v. Nissan N. America, Inc., Case No. 16cv5591-LHK, 2018 WL 1831857,
at *1 (N.D. Cal. Apr. 9, 2018). 13  As a result, the hydraulic fluid boils as it circulates through the
CSC causing air bubbles to form and collapse which causes the fluid pressure to stop suddenly
and prevents the CSC from working properly and causing the vehicle's clutch to lose pressure and
prevents the gears from engaging/disengaging. Id. On motion for class certification, the plaintiff
relied on a purported benefit-of the bargain damages model offered by Steven Boyles, the same
*305  expert in this case, for claims under the CLRA, Song–Beverly Act and the MMWA. (Id. at
*3.) As in this case, the benefit of the bargain damages model was represented as the difference
between the value represented by the defendant and the value actually received or “what the vehicle
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is worth with and without the defect. Id. at *5. Boyles determined damages to be the cost of an
aluminum CSC, new hydraulic fluid, other necessary parts and 3.9 hours of labor totaling $723.95
to cure the defect. Id. The district court explained that the damages proposed was in essence a full
refund model. Id. Because the difference between the value represented and the value received
equals the cost to replace the defective CSC then consumers would have deemed the defective part
valueless. Id. Boyles' damages model assumed the consumer received no value from the defective
CSC; however, the evidence in the case demonstrated that the plaintiff's extended use of the CSC
indicated some value to the plaintiff. Id. at *6. The court denied certification based on Plaintiffs'
failure to demonstrate predominance due to the damages model. Id. at *8.


13 On April 23, 2018, the plaintiffs filed a petition for permission to appeal the district court's
decision with the Ninth Circuit.


Plaintiff, on the other hand, cites to Falco arguing the district court endorsed a damages formula
based on the benefit of the bargain which was similar to that offered by Boyles. In Falco, the
plaintiffs complained that their vehicles had a defective timing chain system. Falco v. Nissan N.
America, Case No. CV 13–686 DDP, (MANx), 2016 WL 1327474, at *1 (C.D. Cal. Apr. 5, 2016).
As to the statutory class that already had repairs done, the plaintiffs sought restitution for amounts
already spent to diagnose and repair the defective timing chain systems. Id. at *2, *11. As to the
fraud and breach of warranty class, those who had not yet had the defective system fully repaired,
the plaintiffs sought the “benefit of the bargain damages” based on Nissan's fraudulent behavior
inducing them to purchase the vehicles and had the defect been disclosed they would have paid
less. Id. at *2, *12. The benefit of the bargain was the “average amount each member can expect
to pay to have the defecting timing chain system repaired at an authorized Nissan dealership.” Id.
at *12. The Court concluded that the class wide damage formula for the classes exist and as to the
fraud based claims, “[b]y receiving restitution in the amount of average repairs, the class would be
getting the benefit of their bargain they would be put in the same position they would have been
had the car not been sold with the defective timing chain system—it is the cost necessary to make
the vehicles conform to the value Plaintiffs thought they were getting in the price tendered.” Id.


The court in Nguyen distinguished the ruling in Falco explaining it awarded damages for the cost
to repair the allegedly defective part rather than the cost to replace it. Nguyen, 2018 WL 1831857,
at *7. In addition, Judge Koh observed that the Falco court failed to consider the possibility that
awarding repair costs might overcompensate the class members. Id.


The Court agrees with the reasoning in Nguyen, in part, as it relates to the issue of
overcompensation. A full refund of the purchase price of the component parts fails to correspond
to Plaintiff's theory of liability because a full refund is not available for this cause of action. If
Plaintiff seeks damages based on the benefit of the bargain as asserted by his expert, he needs to
assess the “difference in the value represented and the value actually received”, (Dkt. No. 216–1,
Zohdy Decl., Ex. K, Boyles Decl. ¶ 9), which a full recovery fails to do.
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The Court's ruling is confirmed by the recent Ninth Circuit decision in Philips v. Ford Motor
Co., ––– Fed.Appx. ––––, 2018 WL 2752585 (9th Cir. June 8, 2018) affirming the district court's
exclusion of the plaintiffs' damages expert for failing to apply the “expected utility” theory and
resulting denial of class certification. 14  In Phillips, the plaintiffs' *306  expert proposed an
“expected utility” theory of damages on, inter alia, the implied warranty claims. Philips, 2016 WL
7428810, at *19. The plaintiffs' theory of harm was that Ford forced class members to accept a
risk they did not bargain for when Ford failed to disclose known defects in the vehicles' Electronic
Power Assisted Steering (“EPAS”) system. Id. at *20. Therefore, the “expected utility” measured
“consumers' perceptions of the risk of failure and calculates consumers' willingness to pay based
on these measurements.” Id. Despite the theory, the expert report determined that damages was
the total price of a new EPAS system. Id. However, the plaintiffs provided no evidence that the
expected utility of the EPAS was $0; in fact, Ford produced evidence that the expected failure rate
for class vehicles was at most “approximately 1 percent.” Id. at *21. Because the plaintiffs were
essentially seeking a full refund without demonstrating there was $0 value to the EPAS system,
the district court concluded that the plaintiffs failed to produce a damages model consistent with
their liability. Id. at *21–22.


14 On June 11, 2018, Defendant filed a notice of supplemental authority in opposition to
Plaintiff's amended motion for class certification informing the Court of a recent Ninth
Circuit decision in Philips v. Ford Motor Co., ––– Fed.Appx. ––––, 2018 WL 2752585 (9th
Cir. June 8, 2019). (Dkt. No. 263.) Plaintiff objects to the notice and asks the Court to strike it
arguing that Philip has no relevance because this case is based on the “benefit of the bargain”
theory, not “expected utility.” (Dkt. No. 264.) The Court disagrees. While Plaintiff labels
his damages model as the “benefit of the bargain” theory, the Court explains above that the
“benefit of the bargain” appears to operate as a full refund model. Similarly, in Philips, while
the plaintiffs labeled their damages model, “expected utility”, in essence, they were seeking
a full refund price of the EPAS system for breach of implied warranty claims. Philips is
relevant to the analysis in this case. The Court declines to strike the notice of supplemental
authority.


Similarly, in this case, while Plaintiff has set forth a damages model, benefit of the bargain, that
is consistent with his theory of liability, in application, he applies a full refund model which
does not comport to damages under a breach of the implied warranty requiring an assessment
of the “difference in the value represented and the value actually received.” Thus, the formula's
application proposed by Boyles does not establish that damages can be measured on a classwide
basis as individual inquiries will predominate in assessing the value of the Clutch System
components actually received. In conclusion, Court finds that predominance has not been met on
the issue of damages. 15
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15 Because Plaintiff has not met the predominance factor, the Court need not address superiority.
See Soares v. Flowers Foods, Inc., 320 F.R.D. 464, 484 (N.D. Cal.2017).


Because the Court concludes that predominance has not been met on the issue of damages, a class
action is not maintainable under Rule 23(b)(3).


D. Rule 23(b)(2)
In his moving brief, Plaintiff asserts, in one sentence, that he seeks a declaration pursuant to
Rule 23(b)(2) that the Clutch Defect is safety related and an order “compelling Defendant to
remove, repair, and/or replace the Class Vehicles' defective Clutch System components with
suitable alternative components that do not contain the defect(s) alleged herein.” (Dkt. No. 215 at
10.) Defendant opposes arguing the case is about the recovery of money damages, and therefore,
Rule 23(b)(2) certification should be denied. In reply, Plaintiff provides additional analysis on this
issue.


Plaintiff seeks to certify a damages class for his breach of implied warranty claims under Rule
23(b)(3) and a class for injunctive relief under Rule 23(b)(2) arguing that the Song–Beverly Act
provides for both legal and equitable remedies and the UCL provides broad remedial relief. Despite
this general proposition, he provides no legal authority for his attempt to obtain both damages
and injunctive relief. See Philips, 2016 WL 7428810, at *24 (“Plaintiffs point to no caselaw, and
the Court is aware of none, granting an injunction” “for repair or replacement despite having an
adequate remedy at law.”).


[49] Rule 23(b)(2) permits class treatment when “the party opposing the class has acted or refuses
to act on grounds that apply generally to the class, so that final injunctive relief or corresponding
declaratory relief is appropriate respecting the class as a whole.” Fed. R. Civ. P. 23(b)(2). “The
fact that some class members may have suffered no injury or different injuries from the challenged
practice does not prevent the class from meeting the requirements of Rule 23(b)(2).” *307
Rodriguez v. Hayes, 591 F.3d 1105, 1125 (9th Cir. 2009). For Rule 23(b)(2) certification, Plaintiff
must show that “(1) the opposing party's conduct or refusal to act must be ‘generally applicable’
to the class and (2) final injunctive or corresponding declaratory relief must be requested for the
class.' ” Cholakyan v. Mercedes–Benz, USA, LLC, 281 F.R.D. 534, 558 (C.D. Cal. 2012) (quoting
7AA Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice and Procedure:
Civil 3d § 1775, at 41 (2005) ). The Advisory Committee Note states that certification under
Rule 23(b)(2) “does not extend to cases in which the appropriate final relief relates exclusively or
predominantly to money damages.” Fed. R. Civ. P. 23 advisory committee's note (1966).


[50]  [51] In Dukes, the Supreme Court held that the claims for backpay were not properly
certified under Rule 23(b)(2) and held that a Rule 23(b)(2) class may not be certified where the
“monetary relief is not incidental to the injunctive or declaratory relief.” 564 U.S. at 360, 131 S.Ct.
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2541. “The key to the (b)(2) class is the indivisible nature of the injunctive or declaratory remedy
warranted-the notion that the conduct is such that it can be enjoined or declared unlawful only as
to all of the class members or as to none of them.” Id. (quotation and citation omitted). “When
a class seeks an indivisible injunction benefitting all its members at once, there is no reason to
undertake a case-specific inquiry into whether class issues predominate or whether class action
is a superior method of adjudicating the dispute. Predominance and superiority are self-evident.”
Id. at 362–63, 131 S.Ct. 2541, 2550. In Dukes, the backpay class involved individualized awards
of monetary damages because the defendant was entitled to individualized determinations of each
employee's eligibility for backpay and injunctive relief could not be applied to the entire class. Id.
at 360–61, 131 S.Ct. 2541, 2550. The backpay issue would require additional court proceedings
to determine the scope of individual's relief. Id.


[52] Courts have stated that a Rule 23(b)(2) and a separate Rule(b)(3) class may be certified in
the appropriate case. Kartman v. State Farm Mut. Auto. Ins. Co., 634 F.3d 883, 895 (7th Cir.
2011), cert. denied 565 U.S. 878, 132 S.Ct. 242, 181 L.Ed.2d 138 (2011) (“[I]n an appropriate
case, a Rule 23(b)(2) class and a Rule 23(b)(3) class may be certified where there is a real basis
for both damages and an equitable remedy.”) (citations omitted); In re ConAgra Foods, Inc., 90
F.Supp.3d 919, 977 (C.D. Cal. 2015) (“[T]he court can separately certify an injunctive relief class
and, if appropriate, also certify a Rule 23(b)(3) damages class” and citing Ninth Circuit cases
suggesting certification of separate Rule 23(b)(2) and 23(b)(3) classes). However, in Kartman and
In re ConAgra Foods, certification was denied under Rule 23(b)(2).


In Kartman, the Seventh Circuit held that an injunctive relief class was not justified because
an injunction was not a proper remedy for an alleged “underpayment of their insurance claims
for hail damage to their roofs.” 634 F.3d at 888–89. Injunctive relief must be “appropriate” and
must seek “final injunctive relief.” Id. at 886. In Kartman, injunctive relief would not provide
“final” relief under Rule 23(b)(2) because the injunction requiring State Farm to reinspect all class
members' roofs pursuant to a uniform and objective standard for evaluating hail damage provides
an “evidentiary foundation for subsequent determinations of liability.” Id. at 893. The injunction
proposed would not result in “final relief.” In fact, the injunction would result in thousands of
individual proceedings to determine breach and damages. Id. The court further explained that the
underpayment of insurance claims for hail damage is an action for damages and not a dual remedy
sought of an injunction plus damages. Id. at 888–89.


Similarly, Plaintiff's claim the common injury is the overpayment of the purchase price of their
Class Vehicles and therefore, monetary damages is the appropriate form of damages. See id.;
see Philips, 2016 WL 7428810, at *25; McManus v. Fleetwood Enters., Inc., 320 F.3d 545, 553
(5th Cir. 2003) (reversing the district court's class certification of Rule 23(b)(2) class because the
ordinary relief for breach of warranty was money damages, not injunctive relief). In Philips, a
car defect case, the district court denied the plaintiff Rule 23(b)(2) certification seeking an *308
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injunction requiring the manufacturer to “uniformly repair and/or replace the defective EPAS
systems in each of the Class Vehicles” because the ordinary relief under the Song–Beverly Act is
money damages. Id. at *25 (the court also denied certification under Rule 23(b)(3) based on the
plaintiffs' damages model).


[53] Both parties cite to Cholakyan v. Mercedes–Benz, USA, LLC, 281 F.R.D. 534 (C.D. Cal.
2012) in support. The district court in Cholakyan denied Rule 23(b)(2) certification for numerous
reasons, one of which was the declaration and injunction would not benefit the class as a whole
because former owners of the class vehicles would not benefit from the injunction and Rule 23(b)
(2) requires that the plaintiff seek “an indivisible injunction benefitting all its members at once.”
Id. at 559. In this case, the class definition includes those who purchased and sold their vehicles;
therefore, Plaintiff has not demonstrated that the injunction he seeks is applicable to the entire
class. Those who purchased and then sold their vehicles would not get the benefit of the injunction.
Moreover, those class members who have already gotten the repairs done on their vehicles would
not obtain the benefit of the injunction.


Accordingly, Plaintiff has failed to demonstrate that a Rule 23(b)(2) class may be certified. 16  In
sum, the Court DENIES Plaintiff's motion for class certification for failing to satisfy Rule 23(b).


16 The Court notes that Plaintiff provides no discussion of the UCL claim as it relates to the
breach of implied warranty in his motion for class certification. He only addresses the UCL
summarily when addressing that he seeks to certify a class under Rule 23(b)(2). Because
the Court denies class certification on the breach of implied warranty claims, and Plaintiff's
failure to adequately address the UCL claim, the Court declines to address the UCL claim
predicated on the same claims.


F. Defendant's Evidentiary Objections
Defendant filed evidentiary objections to Plaintiffs' amended motion for class certification to
Victorino's and Tavitian's recent declarations dated April 5, 2018 that contradict their deposition
testimony taken in April 2017. (Dkt. No. 229–24.) FCA also objects to Exhibit Z to D'Aunoy's
declaration. (Id.) Plaintiffs oppose. (Dkt. No. 244–2.)


[54] In considering a motion for class certification, strict adherence to the Federal Rules of
Evidence is not required and inadmissible evidence may be considered. Gonzalez v. Millard Mall
Servs., Inc., 281 F.R.D. 455, 459 (S.D. Cal. 2012) (citing Eisen v. Carlisle and Jacquelin, 417 U.S.
156, 178, 94 S.Ct. 2140, 40 L.Ed.2d 732 (1974) ); Dominguez v. Schwarzenegger, 270 F.R.D.
477, 483 n. 5 (N.D. Cal. 2010) (citations omitted); Smith v. Microsoft Corp., 297 F.R.D. 464, 473–
74 (S.D. Cal. 2014) (courts may consider inadmissible evidence in determining whether a class
should be certified). Therefore, the Court may consider the alleged sham affidavits of Victorino
and Tavitian as well as Exhibit Z to D'Aunoy's declaration.
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[55]  [56] Moreover, the Court notes that the sham affidavit rule that FCA relies on for exclusion
addresses evidentiary objections in summary judgment motions, not motions for class certification.
“[A] party cannot create a genuine issue of fact sufficient to survive summary judgment simply by
contradicting his or her own previous sworn statement (by, say, filing a later affidavit that flatly
contradicts that party's earlier sworn deposition) ....” Cleveland v. Policy Mgmt. Sys. Corp., 526
U.S. 795, 806, 119 S.Ct. 1597, 143 L.Ed.2d 966 (1999); Van Asdale v. Int'l Game Tech., 577 F.3d
989, 998 (9th Cir. 2009) (“[A]s we have explained, if a party who has been examined at length
on deposition could raise an issue of fact simply by submitting an affidavit contradicting his own
prior testimony, this would greatly diminish the utility of summary judgment as a procedure for
screening out sham issues of fact.”). Therefore, in order for the sham affidavit rule to apply, the
court must make a factual determination that the contradiction was actually a “sham” and the
“inconsistency between a party's deposition testimony and subsequent affidavit must be clear and
unambiguous to justify striking the affidavit.” Yeager v. Bowlin, 693 F.3d 1076, 1080 (9th Cir.
2012) (citation omitted).


*309  Since the Court is ruling on a motion for class certification, the sham affidavit rule is
not applicable. Nonetheless, the Court may consider inadmissible evidence on class certification.
Accordingly, the Court overrules Defendant's evidentiary objections.


Conclusion


Based on the reasoning above, the Court DENIES Plaintiff Victorino's amended motion for class
certification. The Court also DENIES Plaintiff Tavitian's amended motion for class certification
as moot.


IT IS SO ORDERED.


All Citations


326 F.R.D. 282, 100 Fed.R.Serv.3d 1739
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West's Wyoming Statutes Annotated
Title 40. Trade and Commerce


Chapter 17. Motor Vehicles (Refs & Annos)


W.S.1977 § 40-17-101


§ 40-17-101. Definitions; express warranties; duty to make warranty repairs


Currentness


(a) As used in this section:


(i) “Consumer” means any person:


(A) Who purchases a motor vehicle, other than for the purpose of resale, to which an express warranty applies; or


(B) To whom a motor vehicle is transferred during the term of an express warranty applicable to the motor vehicle; or


(C) Entitled by the terms of an express warranty applicable to a motor vehicle to enforce it.


(ii) “Motor vehicle” means every vehicle under ten thousand (10,000) pounds unladen weight, sold or registered in the state,
which is self-propelled except vehicles moved solely by human power;


(iii) “Reasonable allowance for consumer's use” means an amount directly attributable to use of the motor vehicle prior to
the first report of the nonconformity to the manufacturer, agent or dealer and during any subsequent period when the motor
vehicle is not out of service due to repair;


(iv) “Manufacturers' express warranty or warranty” means the written warranty, so labeled, of the manufacturer of a new
motor vehicle, including any terms or conditions precedent to the enforcement of obligations under warranty.


(b) If a new motor vehicle does not conform to all applicable express warranties and the consumer reports the nonconformity to
the manufacturer, its agent or its authorized dealer within one (1) year following the original delivery of the motor vehicle to the
consumer, the manufacturer, its agent or authorized dealer shall make repairs necessary to conform the vehicle to the express
warranties. The necessary repairs shall be made even if the one (1) year period has expired.


(c) If the manufacturer, its agents or authorized dealers are unable to conform the motor vehicle to any applicable express
warranty by repairing or correcting any defect or condition which substantially impairs the use and fair market value of the
motor vehicle to the consumer after a reasonable number of attempts, the manufacturer shall:


(i) Replace the motor vehicle with a new or comparable motor vehicle of the same type and similarly equipped; or
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(ii) Accept return of the motor vehicle and refund to the consumer and any lienholder as their interest may appear the full
purchase price including all collateral charges less a reasonable allowance for consumer's use.


(d) It is presumed that a reasonable number of attempts have been undertaken to conform a motor vehicle to express warranty
if within one (1) year following the original delivery of the motor vehicle to the consumer, whichever is later:


(i) The same nonconformity has been subject to repair more than three (3) times by the manufacturer, its agents or its
authorized dealers and the same nonconformity continues to exist; or


(ii) The vehicle is out of service due to repair for a cumulative total of thirty (30) business days.


(e) Nothing in this section shall be construed to limit the rights or remedies of a consumer under any other statute.


(f) Subsection (c) of this section does not apply to any consumer who has failed to exhaust his remedies under a manufacturer's
informal dispute settlement procedure if a procedure exists and is in compliance with applicable federal statute and regulation.


(g) It is an affirmative defense to any claim under this section that:


(i) An alleged nonconformity does not substantially impair the use and fair market value of the motor vehicle; or


(ii) A nonconformity is the result of abuse, neglect or unauthorized modification or alteration of a motor vehicle by a consumer.


(h) In no event shall the presumption herein provided in subsection (d) of this section apply against a manufacturer unless
the manufacturer has received prior direct written notification from or on behalf of the consumer and has had a reasonable
opportunity to cure the alleged defect.


(j) Any period of time provided in subsection (d) of this section shall be extended by any period of time during which the vehicle
could not reasonably be repaired due to war, invasion, act of terror, civil unrest, strike, fire, flood or natural disaster.


(k) Any consumer injured by a violation of this section may bring a civil action to enforce this section and may recover reasonable
attorney's fees from the manufacturer who issued the express warranty.


Credits
Laws 1983, ch. 81, § 1; Laws 1986, ch. 54, § 1; Laws 2004, ch. 130, § 1, eff. March 19, 2004; Laws 2013, ch. 17, § 1, eff.
July 1, 2013.
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W. S. 1977 § 40-17-101, WY ST § 40-17-101
Current through the 2022 Budget Session of the Wyoming Legislature.
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ORDER


RICHARD F. BOULWARE, II, UNITED STATES DISTRICT JUDGE


I. INTRODUCTION
*1  Before the Court are Defendant Rolls-Royce Motor Cars NA, LLC's Motion for Summary
Judgment, ECF No. 57, and Defendant Towbin Motor Cars, LLC's Motion for Summary Judgment,
ECF No. 63. Plaintiff Wynn Holdings, LLC opposed both motions, ECF No 72, and Defendants
both filed responses, ECF Nos. 78, 79.


II. PROCEDURAL BACKGROUND
Plaintiff sued Defendants in state court on December 6, 2016. ECF No. 1-2. Defendant Rolls-
Royce removed the matter to this Court on January 13, 2017. ECF No. 1. Plaintiff filed a First
Amended Complaint on March 2, 2017. ECF No. 10. In the Amended Complaint, Plaintiff alleges
six claims: (1) a violation of Nevada's Lemon Law, NRS 597.600 et seq.; (2) breach of contract;
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(3) breach of implied covenant of good faith and fair dealing; (4) breach of express warranty; (5)
violation of Nevada's Deceptive Trade Practices Act; and (6) violation of the Magnuson-Moss
Warranty Act. Id. Both Defendants now move for summary judgment through separate motions.
ECF Nos. 57, 63. The Court heard oral argument on the motions on January 15, 2019. ECF Nos.
94, 96.


III. FACTUAL BACKGROUND


a. Undisputed facts


The Court finds the following facts to be undisputed. This matter centers on the purchase of an
allegedly faulty, pre-owned 2012 Rolls-Royce Ghost EW. Defendant Rolls-Royce advertises a
certified pre-owned promise for selected pre-owned vehicles, referred to as Provenance collection,
on its website. The Provenance promise includes Defendant Rolls-Royce's guaranty to “thoroughly
check the motor car's history and mileage, to ensure its integrity.” Defendant Towbin identifies as
a certified dealer of Defendant Rolls-Royce's vehicles.


Mehdi Khorasani (a nonparty but a member of Plaintiff Wynn Holdings, LLC) purchased the
vehicle from Defendant Towbin on June 6, 2015. The vehicle was pre-owned. But at the time
Khorasani purchased the vehicle, the vehicle fell under the original new vehicle warranty.


From July 2015 to October 2016, Paul Edalat (a nonparty but also a member of Plaintiff Wynn
Holdings, LLC) took the vehicle in for service, maintenance, and repairs to either Rolls-Royce
of Orange County or to Defendant Towbin. The vehicle was unavailable to Plaintiff for over one
hundred days, combined, during this time due to necessary repairs.


On December 30, 2015, after the vehicle had been repaired multiple times for issues related to
shaking during acceleration, Edalat contacted Laura Vaughan at Defendant Rolls-Royce. After
Vaughan confirmed the current registration of the vehicle was not in Khorasani's name, Vaughan
continued to correspond with Edalat regarding repairs over the next six months. Edalat informed
Vaughan of the multiple repairs required due to the vehicle shaking during acceleration. He also
reported to her that the shaking “still exists” and further repair was required.


Sometime within the first year of the purchase, Jenevieve Aldivar from Rolls-Royce of Orange
County informed Edalat that the vehicle had previously been in an accident. This was the first time
Edalat was informed of the accident history. Khorasani then emailed Defendant Towbin to obtain
the documentation from the prior accident. Defendant Towbin denied the request.
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*2  After the first year of service and through July 2016, Edalat continued to communicate with
Vaughan. He brought the vehicle in for the last service and repair attempted under the warranty on
July 9, 2016, which lasted until August 12, 2016. Edalat continued to communicate with Saldivar
during this time. He also exchanged text messages with an advisor by the last name of Garrison.
Garrison informed Edalat that Defendant Towbin performed significant engine and transmission
repairs during the last service conducted under warranty.


On October 30, 2016, the original new vehicle warranty expired. Plaintiff then sued Defendants
on December 16, 2016.


b. Disputed facts


The parties dispute whether: Khorasani purchased the vehicle as an agent for Plaintiff or as an
individual; Defendant Towbin sold the vehicle as a certified pre-owned vehicle rather than merely
a used vehicle; Defendants intentionally failed to notify Plaintiff or Khorasani of the extensive
history of accidents and repairs connected with the vehicle; Defendant Tobin was, or represented
to be, an authorized Rolls-Royce dealer that sells certified pre-owned Rolls-Royce vehicles.


IV. LEGAL STANDARD
Summary judgment is appropriate when the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show “that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a); accord Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). When considering the propriety
of summary judgment, the court views all facts and draws all inferences in the light most favorable
to the nonmoving party. Gonzalez v. City of Anaheim, 747 F.3d 789, 793 (9th Cir. 2014). If the
movant has carried its burden, the non-moving party “must do more than simply show that there
is some metaphysical doubt as to the material facts.... Where the record taken as a whole could not
lead a rational trier of fact to find for the nonmoving party, there is no genuine issue for trial.” Scott
v. Harris, 550 U.S. 372, 380 (2007) (alteration in original) (internal quotation marks omitted). It
is improper for the Court to resolve genuine factual disputes or make credibility determinations at
the summary judgment stage. Zetwick v. Cty. of Yolo, 850 F.3d 436, 441 (9th Cir. 2017) (citations
omitted).


V. DISCUSSION
The Court begins by addressing Defendants’ argument that Plaintiff lacks standing. The Court
then turns to each individual claim.
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a. Standing


Defendants first argue for summary judgment, asserting that Plaintiff lacks standing to bring the
claims since the vehicle was purchased by Khorasani rather than Plaintiff. The Court disagrees.
“[I]t is settled law that an agent may act for an undisclosed principal and that the principal may sue
third parties on contracts entered into for its benefit by the agent.” S. Indus., Inc. v. U.S. for Use
of James Bond Trucking Co., 326 F.2d 221, 223–24 (9th Cir. 1964). Plaintiff provides evidence,
through an affidavit and business emails, that Khorasani purchased the vehicle as Plaintiff's agent.
The Court therefore finds that a genuine issue of material fact remains, precluding the Court from
granting summary judgment based on Defendants’ first argument.


b. Individual Claims


The Court next considers each of Plaintiff's six claims in turn.


i. Lemon Law Claim


Plaintiff brings its first claim under Nevada's lemon law, which is codified in NRS 597.600, et
seq. The statute provides:


If a new motor vehicle does not conform to all of the manufacturer's applicable express
warranties and the buyer reports the nonconformity in writing to the manufacturer:


*3  1. Before the expiration of the manufacturer's express warranties; or


2. No later than 1 year after the date the motor vehicle is delivered to the original buyer,


whichever occurs earlier, the manufacturer, its agent or its authorized dealer shall make such
repairs as are necessary to conform the vehicle to the express warranties without regard to
whether the repairs will be made after the expiration of the express warranty or the time
described in subsection 2.


Nev. Rev. Stat. § 597.610. Defendants both argue that the statute applies only to new vehicles
based on the plain language of the statute. The Court agrees.


Courts interpret statutory language by beginning with the statutory text. Rachel H. v. Dep't of Educ.
Hawaii, 868 F.3d 1085, 1089 (9th Cir. 2017). Statutory terms are given their ordinary meaning;
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the plain meaning of the text controls. Id. A statute with plain, unambiguous language must be
enforced according to its terms. King v. Burwell, 135 S. Ct. 2480, 2489 (2015). When the text
is ambiguous, a court may turn to other resources, e.g. the “broader structure” of the statutory
scheme, to determine the meaning of the statute. Id. at 2492.


Nevada's lemon law explicitly allows for recovery “[i]f a new motor vehicle does not conform
to all of the manufacturer's applicable express warranties.” Nev. Rev. Stat. § 597.610 (emphasis
added). The Court finds that the terms of the statute are plain and clear, and that the statute therefore
applies to “new motor vehicles” only. Indeed, Plaintiff's allegations, and the gravamen of the
Complaint, rest on the theory that the vehicle was purchased as a certified used vehicle. Thus, the
Court finds that Plaintiff's first claim—which relates to a vehicle admittedly purchased as a used
vehicle—fails as a matter of law. The Court grants Defendants’ motions for summary judgment
as to claim one.


ii. Breach of Contract Claim


In the second claim, Plaintiff alleges that it entered into a contract with Defendants by purchasing a
certified pre-owned vehicle and that Defendants breached their duties under the contract by failing
to disclose the accident history and by refusing to produce the related service records. Nevada law
requires a party to demonstrate three elements for a breach of contract claim: (1) the existence of a
valid contract; (2) a breach by the defendant; and (3) damages resulting from the breach. Rivera v.
Peri & Sons Farms, Inc., 735 F.3d 892, 899 (9th Cir. 2013). Defendants challenge Plaintiff's claim
on the basis of the first and the second element. Defendants argue that no contract exists between
the parties since the vehicle was purchased by Khorasani. Defendants also argue that Plaintiff lacks
any evidence of a breach even if a contract does exist because the vehicle was sold as a used, but
not certified, vehicle. Finally, Defendant Rolls-Royce argues for summary judgment on its behalf
since it was not a party to the contract.


The Court finds that a genuine issue of fact exists regarding both challenged elements. As to the
first element, each party recognizes that a purchase contract was created and executed at the time
Khorasani purchased the vehicle. But Defendants argue that Plaintiff was not a party to the contract,
emphasizing that Khorasani—rather than Plaintiff—purchased the vehicle. Defendants’ argument
fails. Plaintiff has shown a genuine issue of material fact remains: whether Khorasani purchased the
vehicle as Plaintiff's agent. Plaintiff points to affidavits and to emails to show Khorasani purchased
the vehicle on behalf of Plaintiff. See S. Indus., Inc., 326 F.2d at 223–24. Thus, the Court finds
that Defendants are not entitled to summary judgment on the first element.


*4  The Court also finds that a genuine issue of material fact remains as to the second element.
While Defendants contend that the vehicle was sold as used but not certified, Plaintiff provides
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evidence that Defendant Towbin represented that the vehicle was a certified pre-owned vehicle
and that Defendant Towbin serves as a certified dealer of Defendant Rolls-Royce preowned
vehicles. Thus, a genuine issue of material fact remains as to whether Defendants failed to disclose
the vehicle's accident history, which would have been discovered during the vehicle inspection
undertaken as part of the Provenance promise. Further, the parties dispute whether Defendants
then failed to provide repairs as required under the warranties available to the vehicle. The Court
therefore finds that Defendants are not entitled to summary judgment on the second element.


The Court also finds that the second claim may proceed against Defendant Rolls-Royce. Although
Defendant Towbin sold the vehicle to Khorasani, Plaintiff proceeds on the theory that Defendant
Towbin sold the vehicle as an agent of Defendant Rolls-Royce; namely, Defendant Rolls-Royce
manufactured the vehicle and Defendant Towbin sold it as a certified dealer. Plaintiff provides
evidence showing that Defendant Rolls-Royce identified Defendant Towbin as an authorized
dealer for its vehicles. Because a principal may sue or be sued on a contract entered into by an
agent for the principal's benefit, the Court finds the claim may proceed against Defendant Rolls-
Royce on the principal-agent theory. See id.


iii. Breach of the Covenant of Good Faith and Fair Dealing Claim


In the third claim, Plaintiff asserts that Defendants breached the covenant of good faith and fair
dealing. Under Nevada law, “every contract imposes upon the contracting parties the duty of good
faith and fair dealing.” Hilton Hotels Corp. v. Butch Lewis Prods., Inc., 862 P.2d 1207, 1209 (Nev.
1993). “[A] wrongful act which is committed during the course of a contractual relationship may
give rise to both tort and contractual remedies.” Id. “[W]hen one party performs a contract in a
manner that is unfaithful to the purpose of the contract and the justified expectations of the other
party are thus denied, damages may be awarded against the party who does not act in good faith.”
Perry v. Jordan, 900 P.2d 335, 338 (Nev. 1995). “Reasonable expectations are to be determined
by the various factors and special circumstances that shape these expectations.” Id. Defendants
argue for summary judgment of claim three on two bases: (1) the lack of any contract between the
parties and (2) the lack of any evidence suggesting Defendants knew about the accident history
of the vehicle at the time it was sold.


The Court denies summary judgment on claim three, finding that Plaintiff provides evidence that
a contract was formed between the parties through the principal-agency relationship between
Plaintiff and Khorasani as well as the principal-agency relationship between Defendant Rolls-
Royce and Defendant Towbin. The Court also finds that Plaintiff provides evidence to establish a
genuine dispute over whether Defendants knew about the previous accident history of the vehicle
through a vehicle inspection that would occur under the Provenance promise. Thus, the Court
denies Defendants’ motions for summary judgment as to claim three.
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iv. Breach of Express Warranty Claim


Turning to claim four, Plaintiff alleges that Defendants breached an express warranty by failing to
repair a continuous issue with the vehicle. A plaintiff must demonstrate three elements to bring a
breach-of-warranty claim under Nevada law: (1) a warranty existed; (2) defendant breached the
warranty; and (3) the breach was the proximate cause of the loss sustained by plaintiff. Nevada
Contract Servs., Inc. v. Squirrel Companies, Inc., 68 P.3d 896, 899 (Nev. 2003). Defendants argue
that Plaintiff's claim must fail for three reasons. Defendants first contend that the vehicle was not
sold as a certified pre-owned vehicle. Defendants then argue that Plaintiff has no evidence that the
vehicle was not repaired as required under the applicable warranties. Third, Defendants contend
that Plaintiff fails to show the value of the vehicle decreased as a result of insufficient repairs
falling under an applicable warranty.


*5  The Court finds that genuine issues of material fact preclude a grant of summary judgment in
favor of Defendants. As discussed supra, Plaintiff provides affidavits and representations that the
vehicle was certified as a Provenance vehicle, meaning the certified pre-owned warranty would
apply to the vehicle. Further, the parties do not dispute that the original warranty applied to the
vehicle until October 30, 2016. Evidence therefore exists to suggest that the vehicle was covered
by warranties for the requested repairs. Plaintiff also provides evidence that the vehicle required
continuous repairs for the same issue: shaking during acceleration. The failure to satisfactorily
repair the alleged issue would affect the value of the vehicle. Thus, the Court finds that the disputed
evidence in the record creates genuine issues of material fact and denies Defendants’ motions for
summary judgment on claim four accordingly.


v. Deceptive Trade Practices Act Claim


In claim five, Plaintiff alleges that Defendants violated Nevada's Deceptive Trade Practices Act
by failing to disclose the accident history of the vehicle despite representing it as a certified pre-
owned vehicle and for refusing to produce the service records when requested. The Act provides,
in part: “A person engages in a “deceptive trade practice” when in the course of his or her business
or occupation he or she knowingly ... [f]ails to disclose a material fact in connection with the sale
or lease of goods or services.” Nev. Rev. Stat. § 598.0923. The Act also imposes liability on a
person who “[k]knowingly makes a false representation as to the characteristics ... of goods or
services for sale or lease[.]” Nev. Rev. Stat. § 598.0915(5). Defendants argue that Plaintiff fails to
provide any evidence of false representations or any evidence to show Defendants knew about the
accident history at the time of the sale to Khorasani. The Court disagrees.
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Plaintiff provides affidavits and website print outs indicating that Defendants engaged in a
collaboration to sell certified pre-owned vehicles manufactured by Defendant Rolls-Royce.
According to statements made at the time of the sale by Defendant Towbin and to statements made
by Defendant Rolls-Royce on its website, Plaintiff purchased the vehicle as a certified pre-owned
vehicle. Thus, the Provenance promise extended by Defendant Rolls-Royce applied. Under the
Provenance promise, Defendant Rolls-Royce guaranteed certain actions were taken to ensure that
the vehicle met its standards, including a “thorough[ ] check” into the vehicle history to “ensure
its integrity.” Plaintiff's proffered evidence therefore creates a genuine issue of material fact as to
whether Defendants represented the quality and the history of the vehicle in a deceptive manner
by failing to disclose the prior accident history at the point of sale when allegedly representing it
as a certified pre-owned vehicle. The Court denies summary judgment on claim five accordingly.


vi. Magnuson-Moss Warranty Act Claim


The Court now turns to Plaintiff's final claim, in which Plaintiff alleges Defendants violated
the Magnuson-Moss Warranty Act by failing to comply with Plaintiff's refund demand after
Defendants attempted to repair the vehicle numerous times. The Magnuson-Moss Warranty Act
establishes a federal claim for claims for breach of warranties actionable under state law. 15 U.S.C.
§ 2310; see also Milicevic v. Fletcher Jones Imports, Ltd., 403 F.3d 912, 917 (9th Cir. 2005). The
Act relies on state law when its provisions fail to specifically prescribe a regulating rule. See id.
at 918. Defendants argue that the claim must fail since the Act only applies to items that have not
been fixed after being provided an opportunity to cure under Section 2310(e).


This claim shall proceed for the same reasons Plaintiff's state-law claim for breach of warranty
proceeds. A genuine issue of material exists; the parties dispute if the alleged issue with the vehicle
was satisfactorily repaired. Due to the repeated repair attempts and the continuous complaints of
shaking during acceleration, the Court finds that Defendants are not entitled to summary judgment
on claim six.


VI. CONCLUSION
*6  IT IS ORDERED that Defendant Rolls-Royce Motor Cars NA, LLC's Motion for Summary
Judgment (ECF No. 57) is GRANTED in part and DENIED in part. The Court grants summary
judgment in favor of Defendant Rolls-Royce Motor Cars NA, LLC on claim one. The remaining
claims shall proceed to trial.


IT IS ORDERED that Defendant Towbin Motor Cars, LLC's Motion for Summary Judgment
(ECF No. 63) is GRANTED in part and DENIED in part. The Court grants summary judgment in
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favor of Defendant Towbin Motor Cars, LLC on claim one. The remaining claims shall proceed
to trial.


IT IS ORDERED that the parties shall file a joint pretrial order thirty days from the entry of this
Order.


All Citations


Not Reported in Fed. Supp., 2019 WL 1261350
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