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L INTRODUCTION

The main issue in this case pertains to the San Joaquin County Public
Conservator’s (Real Party in Interest) statutory right to seek the
disqualification of a Judge for bias pursuant to Code of Civil Procedure
section 170.6 and the ability of an opposing party to oppose, and/or require
an evidentiary showing outside of the requirements contained in Code of
Civil Procedure section 170.6. Real Party in Interest does not believe a party
has the legal right to challenge a party’s timely exercise of their statutory
right under Code of Civil Procedure section 170.6, except by Writ of
Mandate pursuant to Code of Civil Procedure section 170.3(d).! In light of
such, Real Party in Interest does not believe that Solberg v. Superior Court
of San Francisco ((1977) 19 Cal.3d 182) should be revisited by this Court.

California Code of Civil Procedure section 170.6 provides in
substance that any party or attorney to a civil or criminal action may make
an oral or written motion to disqualify the assigned judge. This motion must
be supported by an affidavit that the judge is prejudiced against such party or
attorney or the interest thereof so that the affiant cannot or believes he cannot
have an impartial trial. (See Solberg, supra, 19 Cal.3d at p.187). There are
strict time limits on the timing and number of such motions. However, if the
motion is timely and in proper form, the judge must recuse himself without
further proof and the case must be reassigned to another judge. (/bid).

In making its ruling, the So/berg Court recognized that a judge can be

prejudiced against a particular party and made clear that a party should be

I Tt should be noted that section 170.3 was established after the Solberg
decision. s
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able to avoid said judge by making a good faith declaration under penalty of
perjury, which is exactly what Real Party in Interest has done in the case at
hand.

Petitioner opposes Real Party in Interest’s admittedly timely exercise
of its inviolate statutory rights under Code of Civil Procedure section 170.6
by ignoring the fact that Respondent believes that prejudice exists and
imploring this Court to summarily dispense with its own sound reasoning in
Solberg. This position is patently untenable. As set forth in Moradi-Shalal v.

Fireman's Fund Ins. Companies (1988) 46 Cal. 3d 287:

"... It is, of course, a fundamental jurisprudential policy that
prior applicable precedent usually must be followed even
though the case, if considered anew, might be decided
differently by the current justices. This policy, known as the
doctrine of stare decisis, 'is based on the assumption that
certainty, predictability and stability in the law are the major
objectives of the legal system,; i.e., that parties should be able
to regulate their conduct and enter into relationships with
reasonable assurance of the governing rules of law.' (9 Witkin,
Cal. Procedure (3d ed. 1985) Appeal, § 758, at p. 726, and see
cases cited.)

Although Real Party in Interest acknowledges that this doctrine is
sufficiently flexible to permit this Court to reconsider, and ultimately to
depart from, its own prior precedent in an appropriate case, Real Party in

Interest likewise avers that this is not that case. Here, there has been no

showing that review of the Solberg decision will correct a prior “error”
related to a "matter of continuing concern" to the community at large.
(Freeman & Mills Inc. v. Belcher Oil Co. (1985) 11 Cal. 4" 85; see also
Monell v. New York City Dept. of Social Services (1978) 436 U.S. 658, 695).
Nor has there been any showing that a reexamination of the ruling has

become necessary because “subsequent developments” indicate that it was
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unsound or has become ripe for reconsideration. (Freeman & Mills Inc.,
supra; Moradi-Shalal, supra, at 296-297; see also People v. Latimer (1993)
5 Cal. 4th 1203,1212-1216), and cases cited.) In a nutshell, there is no
evidence that So/berg has generated unnecessary confusion, costly litigation,
and inequitable results, and that it will continue to produce such effects
unless and until it is overruled. (See Freeman & Mills Inc., supra). In light

of the foregoing, the Solberg decision should not be disturbed by this Court.

II. STATEMENT OF THE CASE

Petitioner has been the subject of a conservatorship in San Joaquin
County since 2016.

On July 10, 2024, Real Party in Interest sought ratification as
Petitioner’s conservator for one additional year.

On July 29, 2024, Petitioner filed a petition to appoint a successor
conservator in place of the San Joaquin County Public Conservator. Real
Party in Interest did not oppose the Petition.

On August 9, 2024, Real Party in Interest filed a Declaration of
Prejudice against Judge Guy Castillo pursuant to Code of Civil Procedure

section 170.6.2

2 Real Party in Interest confirms that it similarly exercised its’ statutory right
to file Declarations of Prejudice against Judge Guy Castillo pursuant to Code
of Civil Procedure section 170.6 in other similarly situated matters due to
bias demonstrated against the San Joaquin County Public Conservator.
However, and contrary to the facts in the Petition for Review herein, Real
Party in Interest did not file a motion for sanctions in this matter. Further, it
should be noted that Petitioner’s counsel also routinely made motions
pursuant to Code of Civil Procedure section 170.6 against Judge Xapuri
Villapudua in all conservatorship matters on the same calendar.
Nevertheless, since this is a statutory right afforded to Petitioner and their
counsel, Real Party in Interest took no issue with the exercise of this statutory
right. 7
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On August 12, 2024, Judge Guy Castillo granted the disqualification
pursuant to Code of Civil Procedure section 170.6.3

On August 14, 2024, Petitioner filed an Opposition to Blanket 170.6
by Office of the Public Guardian’s Counsel Disqualifying Judge Erin Guy
Castillo and Request for Hearing to Preserve the Record.*

On August 26, 2024, the Superior Court administration reassigned
Judge Guy Castillo to another department.

On September 16, 2024, the Court overruled Petitioner’s Opposition
to Blanket 170.6 by Office of the Public Guardian'’s Counsel Disqualifying
Judge Erin Guy Castillo and Request for Hearing to Preserve the Record.

On September 20, 2024, the Court appointed a Successor
Conservator.’

On September 24, 2024, Petitioner filed a Writ of Mandate with the
Court of Appeal.

On October 1, 2024, the Court of Appeal denied Petitioner’s Petition

for Writ of Mandate.

3 Pursuant to California Rules of Court, Rule 8.504(¢e)(1)(A), a true and
correct copy of the trial Court’s August 12, 2024, order granting the
disqualification, and confirmation of service of same is attached hereto as
Exhibit A. It should be noted that Petitioner did not timely file a Petition for
Writ of Mandate to the Court’s Order granting disqualification.

* The filing of this self-serving objection does not extend and/or toll the
statutory requirement to file a Writ of Mandate pursuant to California Code
of Civil Procedure section 170.3(d).

> In light of such, and as of this date, the San Joaquin County Public
Conservator no longer had any involvement in the underlying matter.
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III. LAW AND ARGUMENT

A. The Court of Appeals lacked jurisdiction to hear Petitioner’s Writ
of Mandate.

Real Party in Interest filed a Declaration of Prejudice pursuant to Code
of Civil Procedure section 170.6 on August 9, 2024. The Court
disqualification was granted on August 12, 2024. The determination of the
question of the disqualification of a judge is not an appealable order and may
be reviewed only by a writ of mandate from the appropriate court of appeal
and can be sought only by the parties to the proceeding. (Cal. Civ. Proc. §
170.3(d)). A Petition for Writ of Mandate shall be served within ten days
after service of written notice of entry of the Court’s Order determining the
question of disqualification. (/d.). Code of Civil Procedure section 170.3(d)
“applies to the ‘determination of the question of the disqualification of a
judge,’ and the plain meaning of this language makes it equally applicable to
grants as well as denials of motions under Code of Civil Procedure section
170.6 ....” (In re Sheila B (1993) 19 Cal.App.4" 187, 194). However, the
Petition for Writ of Mandate was not filed with the Court of Appeal until
September 24, 2024. Therefore, the October 1, 2024, ruling by the Court of
Appeal on Petitioner’s Petition for Writ of Mandate is void ab initio, and
cannot provide the basis for this Court’s review.

B. The Standard of Review.

Assuming arguendo this Court believes it has jurisdiction to hear this
matter irrespective of Petitioner’s untimely Petition for Writ of Mandate to
the Court of Appeals, and contrary to the standard of review erroneously

asserted by Petitioner, a trial court’s ruling on a Code of Civil Procedure
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section 170.6 challenge is reviewed de novo. (Torres v Superior Court,
(2023) 94 Cal.App.5™" 497, 506). De novo review is appropriate because the
trial courts have no discretion to deny a section 170.6 motion filed in
compliance with the statute’s procedures. (/d). As a result, it is appropriate to
review a decision granting or denying a challenge under Code of Civil
Procedure section 170.6 as an error of law. (/bid.).

C. The Superior Court’s granting of Public Conservator’s CCP170.6
was appropriate.

California Code of Civil Procedure section 170.6 provides in
substance that any party or attorney to a civil or criminal action may make
an oral or written motion to disqualify the assigned judge, supported by an
affidavit that the judge is prejudiced against such party or attorney or the
interest thereof so that the affiant cannot or believes he cannot have an
impartial trial. (Solberg, supra, at 187). On August 9, 2024, Real Party in
Interest timely filed a Declaration of Prejudice pursuant to Code of Civil
Procedure section 170.6. Real Party in Interest clearly articulated prejudice
by Judge Guy Castillo against Real Party in Interest and that Real Party in
Interest did not believe it was possible to have fair and impartial proceedings.

A trial court does not have jurisdiction to deny a section 170.6 motion
filed in compliance with the statute’s procedures. (See Torres, supra, 94
Cal.App.5™ at 506). While Petitioner may not agree with well-settled law,
and the Court’s obligations when confronted with a timely section 170.6
motion, the disqualification was properly granted by the Court on August 12,

2024.
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D. Solberg should not be disturbed by this Court in the instant
matter.

In seeking review to this Court, and in reliance upon the dissenting
opinion in Tejeda v Superior Court (2016) 1 Cal.App.5™ 892 [Tejedal,
Petitioner paints a sinister picture of the proceedings at the Superior Court.
However, Real Party in Interest did nothing other than exercise their
permissible statutory right. In fact, the Tejeda court’s opinion clearly
established that “a party can disqualify a judge by executing a sworn
statement indicating a belief that the party cannot have a fair trial before the
assigned judge.” (Tejeda, supra, 1 Cal.App.5™ at 900.) In so doing, the
Tejeda court concluded that “Solberg preclude[s] a respondent court from
assessing the motivations and weighing the consequences of . . . peremptory
challenges as a basis for denying a section 170.6 motion on separation of
powers grounds.” (Solberg, supra, at 901).

Furthermore, Petitioner’s disingenuity in advocating for the
disturbance of Solberg is not lost on Real Party in Interest. In so doing,
Petitioner conveniently overlooks their own similar motions under California
Code of Civil Procedure section 170.6 against Judge Xapuri Villapudua
every time she was assigned to hear matters on the same calendar.
Nevertheless, and similar to settled law under Solberg, Petitioner was
similarly entitled to exercise their statutory rights. In fact, the 7ejeda court’s
opinion similarly solidifies this statutory right.

Real Party in Interest exercised its rights under section 170.6 in good
faith. Other than Petitioner’s self-serving statements, there is no evidence

determining otherwise. In so doing, Real Party in Interest acted within the
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proper confines of both Solberg and Tejeda and as such, respectfully requests
that Solberg not be disturbed by this Court in the instant matter.

E. Reform must come from the Legislature.

As stated above, revisiting Solberg as it pertains to the instant matter
risks destabilizing well-established legal procedures and principles
surrounding judicial disqualification. Section 170.6 is a carefully crafted
legislative provision that has governed judicial impartiality for decades. The
predictability of its application fosters consistency across cases, reducing
unnecessary litigation over its scope. Judicial resources, already strained,
should not be diverted to redefine principles that are functional and long-
established.

Any perceived flaws in section 170.6 are better addressed through
legislative reform than judicial reinterpretation. Courts lack the fact-finding
and policymaking capacity of the legislature to address complex systemic
issues like blanket challenges or judicial impartiality comprehensively. If
adjustments to section 170.6 are necessary, the legislature can amend the
statute to address contemporary concerns without eroding the judiciary's
reliance on existing precedent.

Mechanisms are in place to deter and address abuses of section 170.6.
For example:

e Good faith requirements: Attorneys filing blanket challenges in bad
faith can face professional consequences under ethical rules.
o Burden of proof for discrimination claims: As in People v. Superior

Court (Williams) (1992) 8 Cal.App.4™ 688, litigants alleging misuse

of section 170.6 based on race or other improper motives must provide
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evidence, preventing frivolous challenges. Thus, any potential abuse

of section 170.6 is self-limiting and does not necessitate a judicial

overhaul.

The criticisms in Solberg regarding "blanket challenges" overstate
their impact on judicial independence. Judges are bound by ethics to remain
impartial regardless of whether a colleague has been disqualified under
section 170.6. The assumption that such disqualifications undermine judicial
independence or impartiality presumes bad faith or retaliatory behavior,
which contradicts the ethical duties of judges. Such concerns are speculative
and do not justify revisiting precedent.

Section 170.6 reflects an important balance between judicial
independence and the litigant’s right to a fair trial. It empowers parties to
address legitimate concerns about judicial bias without requiring the often-
contentious process of proving actual bias. Citizens and practicing attorneys
have no other recourse against a biased judge. Revisiting Solberg risks
eroding this balance and discouraging litigants from exercising their rights
under section 170.6, which will undermine public confidence in judicial
impartiality.

The rights of the citizens to have an impartial and non-biased judge
outweighs the inconvenience of the administration of the court. While
circumstances such as increased caseloads and budget constraints have
evolved, they do not fundamentally alter the principles underpinning
Solberg. Increased use of section 170.6 reflects broader systemic issues (e.g.,

resource shortages or prosecutorial strategy) rather than inherent flaws in the
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precedent itself. These challenges should be addressed through broader
reforms, not by destabilizing Solberg.

The California Supreme Court should not revisit Solberg because
doing so risks undermining stability in judicial disqualification law,
interferes with legislative prerogatives, and fails to address the root causes of
modern judicial challenges. Instead, attention should focus on ensuring
adequate funding for courts and enforcing existing safeguards against misuse
of section 170.6.

IV. CONCLUSION

Based on the foregoing, Petitioner seeks review of a settled issue of
law. Therefore, the San Joaquin County Public Conservator urges the Court
to deny review of this matter.

Dated: January 16, 2025 Respectfully submitted,
OFFICE OF THE COUNTY COUNSEL

/s/ Jonathan N. King

Jonathan N. King

Chief Deputy County Counsel

Attorney for Real Party in Interest,

SAN JOAQUIN COUNTY PUBLIC
CONSERVATOR
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CERTIFICATE OF WORD COUNT
Counsel of record hereby certifies that pursuant to Rule 8.504(d)(1)
of the California Rules of Court, the foregoing REAL PARTY IN
INTEREST SAN JOAQUIN COUNTY PUBLIC CONSERVATOR’S
ANSWER TO PETITION FOR REVIEW contains 2,777 words,
including footnotes, and not including the tables of contents and authorities,
the cover page, signature boxes, or this Certificate. Counsel relies on the
word count of Microsoft Word, the computer program used to prepare this
Brief.
Dated: January 16, 2025 Respectfully submitted,
OFFICE OF THE COUNTY COUNSEL

/s/ Jonathan N. King

Jonathan N. King

Chief Deputy County Counsel

Attorney for Real Party in Interest,

SAN JOAQUIN COUNTY PUBLIC
CONSERVATOR
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SAN JOAQUIN COUNTY SUPERIOR COURT FOR COURT USE ONLY
180 E Weber Avenue
180 E Weber Avenue
Stockton, CA 95202
(209) 992-5696

Siled AUG 1 2 2014
STEPHANIE BOHRER, GLERK

c_

In the Matter of Joel Oti

<
By DEPUIT

Case Number:

Disqualification of Judge under Affidavit or STK-MH-LPSC-2016-110
Declaration of Prejudice

The Peremptory Challenge under CCP 170.6 filed by San Joaquin County Public Conservator as to
Judge Erin Guy Castillo On August 09, 2024 is:

TIMELY/GRANTED

[] DENIED

e @y @D

Judge of the Superior Court
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN JOAQUIN FOR COURT USE ONLY
STREET ADDRESS: 180 E Weber Avenue
MAILING ADDRESS: 180 E Weber Avenue
CITY AND ZIP CODE: Stockton, CA 95202
BRANCH NAME: Superior Court San Joaquin

In the Matter of Joel Oti

CASE NUMBER:
CLERK’S CERTIFICATE OF SERVICE STK-MH-LPSC-2016-0000110

| certify that | am not a party to this case.

X | certify that a true copy of Disqualification of Judge under Affidavit or Declaration of Prejudice was mailed following
standard court practices in a sealed envelope with postage fully prepaid, addressed as indicated below. The mailing
and this certification occurred at Stockton, California, on 08/13/2024.

[ | certify that a true copy of Disqualification of Judge under Affidavit or Declaration of Prejudice was emailed to the
following email address, , on 08/13/2024.

[ | certify that a true copy of Disqualification of Judge under Affidavit or Declaration of Prejudice was sent via Infoshare
on 08/13/2024.

By: Amy Trinh , Deputy Clerk

Rachael Allgaier Janis Everett
44 N. San Joaquin St., #140 PO BOX 201030
Stockton CA 95202 Stockton CA 95201
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PROOF OF SERVICE BY MAIL

I, THE UNDERSIGNED, SAY:

I am, and was at all times herein mentioned, a citizen of the United
States and employed in the County of San Joaquin, State of California, over
the age of eighteen (18) years, and not a party to the within action; that my
business address is 44 North San Joaquin Street, Suite 679, Stockton,
California, 95202. I am readily familiar with the office’s practice of
collecting and processing correspondence for mailing with the U.S. Postal
Service and, after collection, it is deposited with the U.S. Postal Service on
the same day in the ordinary course of business with postage fully prepaid.

On January 16, 2025, at the Office of the County Counsel, County of
San Joaquin, I enclosed a true copy of REAL PARTY IN INTEREST SAN
JOAQUIN COUNTY PUBLIC CONSERVATOR’S ANSWER TO
PETITION FOR REVIEW in a separate envelope for each of the person(s)
named below, addressed as set forth immediately below the respective
name(s), as follows:

NAME(S) /ADDRESS(S):

SUPERIOR COURT OF CALIFORNIA —-SAN JOAQUIN
APPEALS DEPARTMENT

180 E. WEBER AVE., STE 230

STOCKTON, CA 95202

COURT OF APPEAL

THIRD APPELLATE DISTRICT
914 CAPITOL MALL, 4TH FLOOR
SACRAMENTO, CA 95814

Each said envelope was sealed and placed for collection and mailing on the
aforesaid date following ordinary business practices.

I DECLARE UNDER PENALTY OF PERJURY that the foregoing is
true and correct. EXECUTED at Stockton, California, on January 16, 2025.

[

4) [
|

(P

Shannon Hughes
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PROOF OF ELECTRONIC SERVICE

I, THE UNDERSIGNED, SAY: I am, and was at all times herein mentioned,
a citizen of the United States and employed in the County of San Joaquin,
State of California, over the age of eighteen (18) years, and not a party to the
within action; that my electronic address is shughes@sjgov.org and my
business address is 44 North San Joaquin Street, Suite 679, Stockton,
California, 95202.

On January 16, 2025, pursuant to California Rules of Court, Rule 8.71 (f), |
electronically served REAL PARTY IN INTEREST SAN JOAQUIN
COUNTY PUBLIC CONSERVATOR’S ANSWER TO PETITION FOR
REVIEW on the person(s) named below, addressed as set forth immediately
below the respective name(s), as follows:

NAME(S) /ADDRESS(S):
OFFICE OF THE PUBLIC Via TrueFiling w/ Courtesy Copy
DEFENDER by Email
JUDYANNE VALLADO
jvallado@sjgov.org
NELSON C. LU Via TrueFiling w/ Courtesy Copy
OFFICE OF THE PUBLIC by Email
DEFENDER
nlu@sjgov.org
JANIS EVERRETT Via TrueFiling w/ Courtesy Copy
OFFICE OF THE PUBLIC by Email
DEFENDER

jeverrett(@sjgov.org

FLORDELIZA BUCIO by Email
OFFICE OF THE PUBLIC

DEFENDER

Fbucio@sjgov.org

I DECLARE UNDER PENALTY OF PERJURY that the foregoing is true
and correct. EXECUTED at Stockton, California, on January 16, 2025.
(

//,4\# \ 7
-
Shannon Hughes
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Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court
Electronically FILED on 1/16/2025 by LaNae Brooks, Deputy Clerk

STATE OF CALIFORNIA
Supreme Court of California

PROOF OF SERVICE

STATE OF CALIFORNIA
Supreme Court of California

Case Name: O. (J.) v. S.C. (SAN JOAQUIN COUNTY PUBLIC CONSERVATOR)

Case Number: S287285
Lower Court Case Number: C102071

1. At the time of service I was at least 18 years of age and not a party to this legal action.

2. My email address used to e-serve: jking@sjgov.org

3. I'served by email a copy of the following document(s) indicated below:

Title(s) of papers e-served:

Filing Type

Document Title

ANSWER TO PETITION FOR REVIEW (WITH ONE TIME
RESPONSIVE FILING FEE)

Response to Order to Show Cause on Petition
for Review

Service Recipients:

Person Served Email Address | Type Date / Time
Nelson Lu nlu@sjgov.org e- 1/16/2025 11:41:18
San Joaquin County Public Defender Serve [AM
208212

Claudine Sherron

csherron@sjgov.org |e- 1/16/2025 11:41:18

OFFICE OF THE COUNTY COUNSEL Serve |AM

296499

Shannon Hughes shughes@sjgov.org [e- 1/16/2025 11:41:18
San Joaquin County Counsel Serve |AM

Kimberly Johnson kijohnson@sjgov.orgle- 1/16/2025 11:41:18
San Joaquin County Counsel Serve [AM

191536

Jonathan King jking@sjgov.org e- 1/16/2025 11:41:18
San Joaquin County Serve |AM

227121

This proof of service was automatically created, submitted and signed on my behalf through my agreements with
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