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ISSUE PRESENTED
May two prior convictions arising out of a single act that
harms multiple victims constitute two strikes under the Three
Strikes law? (People v. Vargas (2014) 59 Cal.4th 635 (Vargas);
People v. Williams (1998) 17 Cal.4th 148 (Williams).)

INTRODUCTION

Put simply, the answer is no. In Vargas, this Court estab-
lished that treating a defendant as a third strike offender when
he or she has committed but a single prior qualifying act is incon-
sistent with the language, intent, and purpose of the Three
Strikes law. The law’s tiered penalty structure and intended
function assume that a defendant will have received two previous
chances to reform before receiving a third strike life sentence.
(Vargas, supra, 59 Cal.4th at pp. 645—647.) In the language of the
law’s overarching baseball metaphor, “no one can be called for
two strikes on just one swing.” (Id. at p. 646.) Thus, as the Vargas
court held, when two prior strike convictions arise out of a single
prior act, the trial court must dismiss one of them. (Id. at pp.
645—647, 649.)

Turning to the issue presented here, nothing in the law’s lan-
guage, intent, or purpose supports importing a multiple-victim
exception into the Three Strikes law, its tiered penalty structure,
or Vargas’s mandate to dismiss.

The plain meaning of the Three Strikes law’s text does not
condition the defendant’s eligibility for a third strike sentence on

the nature or circumstances of the conduct underlying his or her



prior crimes. Instead, as the Vargas court observed, the law’s text
and intended function establish that eligibility for a third strike
sentence depends on the number of prior qualifying acts. (Vargas,
supra, 59 Cal.4th at pp. 645-647.) Thus, no one can be called for
two strikes on one swing no matter the nature or circumstances of
that single swing.

Further, to measure eligibility for a third strike sentence
based solely on the number of prior qualifying acts is consistent
with the law’s purpose. That is, the law’s purpose is to mandate
harsher punishment for the increased seriousness of the current
offense that flows from the defendant’s recidivist status (People v.
Nguyen (2009) 46 Cal.4th 1007, 1024 (Nguyen)); it is not to insure
that punishment for the current offense is commensurate with
the nature or circumstances of the defendant’s past conduct (Peo-
ple v. Murphy (2001) 25 Cal.4th 136, 154-155 (Murphy)). Thus, it
would be inconsistent with the law’s purpose to consider the na-
ture or circumstances of the defendant’s past criminal conduct
when assessing eligibility for a third strike sentence.

Given the Three Strikes law’s language, intent, and purpose,
1t would be inconsistent with the spirit of the law to treat a defen-
dant as a third strike offender when he or she has committed but
a single prior qualifying act, even when that single prior act
harmed multiple victims. Accordingly, this Court should hold that
a trial court must dismiss one of two prior strikes that arise out of
a single prior act regardless of the number of victims harmed by

the prior act.



STATEMENT OF THE CASE

A. The trial court proceedings

Appellant Troy Lee Shaw was convicted by a jury of driving
under the influence of a drug (Veh. Code, § 23152, subd. (f)) and
three misdemeanor drug possession charges. (1CT 108-113, 208—
210, 264-268; 10RT 689-692.) The evidence presented at trial
showed Shaw was found behind the wheel of a vehicle in a con-
fused and intoxicated state. (7TRT 171-172; 8RT 366-371; 9RT
471.) He had drugs (methamphetamine and marijuana) and drug
paraphernalia in the vehicle and on his person. (7TRT 192—-194,
198-200.) At the scene, Shaw admitted he had smoked metham-
phetamine that morning. (7TRT 192—-193.) A subsequent blood test
was positive for amphetamine and methamphetamine. (7RT 206—
208; 8RT 304.)

Following the verdicts, and for purposes of elevating the cur-
rent driving under the influence offense to a felony (Veh. Code,
§ 23550.5, subd. (b)), Shaw admitted that he suffered two prior
convictions in 2002 for gross vehicular manslaughter while intoxi-
cated (Pen. Code, § 191.5, subd. (a)"). (1CT 109, 210; 10RT 697.)

As relevant here, Shaw also admitted that the same two 2002
convictions qualified as prior strikes under the Three Strikes law.
(1CT 110, 210; 10RT 697—698.) Because the convictions also

qualified as “super strikes,” Shaw’s admission made him eligible

! Undesignated statutory references are to the Penal Code.

-10-



for a third strike sentence even though his current offense was
neither serious nor violent. (See § 667, subd. (e)(2)(C)iv)(IV).?)

Shaw moved to dismiss one of the two prior strikes, arguing
that this Court’s decision in Vargas mandated dismissal because
the two prior convictions arose out of a single act.? (SCT 1-10;
1CT 272-287.) The parties agreed the two prior convictions were
based on a single act — a January 2, 2002 traffic collision that
killed two people. (SCT 4, 14; 1CT 285; 11RT 717, 718.)

The trial court denied Shaw’s motion. (1RT 15; 11RT 731—
732.) Although the court recognized that Shaw’s prior strike con-
victions arose out of a single act (11RT 726), it concluded that
Vargas was inapplicable because Shaw’s prior act harmed two
victims (1RT 15; 11RT 726).

The trial court sentenced Shaw to 25 years to life under the

Three Strikes law.* (2CT 326-327, 331-332; 11RT 735-736.)

B. The Court of Appeal’s decision
Shaw appealed the judgment, claiming that the trial court
abused its discretion by failing to dismiss one of his two prior

strikes. Again, he argued that the dismissal of one of the prior

> For brevity, this brief cites to the provisions of the legis-

lative version of the Three Strikes law (§ 667, subds. (b)—(1)) and
omits citations to the materially indistinguishable provisions of
the initiative version (§ 1170.12).

?  Shaw moved to dismiss one prior strike both before trial
(1CT 1-10) and after trial (1CT 272—-287). The trial court denied
the pretrial motion without prejudice (1RT 15) before denying the
post-trial motion outright (11RT 731-732).

% The court also imposed concurrent 180-day jail terms on
counts 3, 4, and 5. (2CT 326-327, 331-332; 11RT 735-736.)
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strikes was mandated by Vargas because both convictions arose
out of a single prior act. The Court of Appeal rejected that argu-
ment.

Relying on the reasoning of the lone published district court
of appeal decision on the subject, the Court of Appeal concluded
that Vargas’s mandate — i.e., the mandate to dismiss one of two
prior strike convictions that arise out of a single prior act — does
not apply when the prior act harmed multiple victims. (Slip opn.,
at pp. 4-7, citing People v. Rusconi (2015) 236 Cal.App.4th 273
(Rusconi); see also discussion of Rusconi at pp. 24-25 & 39— 41,

post.)

ARGUMENT

TREATING A DEFENDANT AS A THIRD STRIKE OFFENDER
BASED ON A SINGLE PRIOR ACT — EVEN WHEN THE ACT HARMS
MULTIPLE VICTIMS — IS INCONSISTENT WITH THE SPIRIT OF
THE THREE STRIKES LAW AND UPSETS THE LAW’S
TIERED PENALTY STRUCTURE.

How the Three Strikes law functions is determined by exam-
ining the law’s language, intent, and purpose. (See, e.g., Vargas,
supra, 59 Cal.4th at pp. 645—647; People v. Benson (1998) 18
Cal.4th 24, 30-33 (Benson).) Likewise, whether and how a statute
punishes an act that harms multiple victims depends on the lan-
guage, intent, and purpose of the statute itself. (See, e.g., In re
Tameka C. (2000) 22 Cal.4th 190, 195-196 (Tameka C.); see also
discussion at pp. 2534, post.) Accordingly, the issue presented
here — whether two prior strike convictions arising out of a

single prior act that harms multiple victims can be used to im-

-12-



pose a third strike life sentence — is one of statutory interpreta-
tion.

“As 1in any case involving statutory interpretation, our funda-
mental task here is to determine the Legislature’s intent so as to
effectuate the law’s purpose.” (Murphy, supra, 25 Cal.4th at p.
142.) We first examine the statutory text, giving its words their
“plain and commonsense meaning.” (Ibid.) The statutory frame-
work as a whole determines the statute’s scope and purpose.
(Ibid.) “When the statutory language is clear and unambiguous,
there is no need for construction and courts should not indulge in
it” or “look beyond the plain words of the statute.” (People v.
Fuhrman (1997) 16 Cal.4th 930, 937 (Fuhrman).) The same rules
apply to statutes adopted by the voters. (People v. Johnson (2015)
61 Cal.4th 674, 682.)

Before addressing the issue presented, it is necessary to ex-
amine the legal principles underlying the Three Strikes law’s

language, intent, and purpose.

A. Background legal principles

1. The Three Strikes law’s language, intent, and
purpose do not permit the imposition of a
third strike sentence when the defendant has
committed but a single prior qualifying act.

A review of the history of this Court’s construction of the
Three Strikes law gives context to its 2014 decision in Vargas,
supra, 59 Cal.4th 635. As explained below, Vargas establishes
two foundational principles that govern the discussion of the is-

sue presented in this case: (1) the Three Strikes law’s language

-13-



and intended function permit a third strike sentence only when
the defendant reoffends after having committed two prior qualify-
ing acts; and (2) when two prior strike convictions arise out of a
single prior act, the trial court lacks discretion to consider any

other circumstance and must dismiss one of them.

a. The Three Strikes law

The Three Strikes law — as enacted in 1994 by the Legisla-
ture (see § 667, subds. (b)—(1)) and the voters (see § 1170.12) —
sets forth an alternative penalty provision that applies to certain
recidivist offenders. The law’s “unambiguous purpose is to pro-
vide greater punishment for recidivists.” (People v. Davis (1997)
15 Cal.4th 1096, 1099, citing § 667, subd. (b).) Hence, “the Three
Strikes law has, as its central focus, the status of the defendant
as a repeat felon.” (Benson, supra, 18 Cal.4th at p. 34, original
1talics.)

While undoubtedly “a primary purpose of the Three Strikes
law was ‘to ensure longer prison sentences’ [citation],” this Court
has cautioned that “this purpose is not a mantra that the prosecu-
tion can invoke in any Three Strikes case to compel the court to
construe the statute so as to impose the longest possible sen-
tence.” (People v. Garcia (1999) 20 Cal.4th 490, 501 (Garcia), ital-
ics added.)

Two of the Three Strikes law’s provisions are of particular

interest here: the law’s broad and exclusive definition of “prior

-14-



strike” (see § 667, subd. (d)) and its tiered penalty structure
(§ 667, subd. (e)).

“Notwithstanding any other law,” the Three Strikes law
defines a “prior strike” as a prior conviction for an “offense
defined . . . as a violent felony or . . . a serious felony.” (§ 667,
subd. (d)(1); cross-referencing § 667.5, subd. (c) [defining “violent
felony”] & § 1192.7, subd. (c) [defining “serious felony”].) The
statutory definition further provides that the “determination of
whether a prior conviction is a prior [strike] ... shall be made
upon the date of that prior conviction and is not affected by the
sentence imposed” or other dispositions not relevant here. (§ 667,
subd. (d)(1).)

The Three Strikes law’s tiered penalty structure establishes
the following penalties. First, “[i]f a defendant has one prior
[strike] conviction . . ., the determinate term or minimum term
for an indeterminate term shall be twice the term otherwise
provided as punishment for the current felony conviction.” (See
§ 667, subd. (e)(1), italics added.) Second, “if a defendant has two
or more prior [strike] convictions . . ., the term for the current

felony conviction shall be an indeterminate term of life imprison-

> The Three Strikes law does not use the phrase “prior

strike.” It instead uses the more cumbersome language “prior con-
viction of a serious or violent felony” (§ 667, subd. (d)) or a “prior
serious or violent conviction of a felony” (§ 1170.12, subd. (b)). As
a shorthand, this brief refers to prior strikes simply as “prior
strikes.”
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ment with a minimum term” calculated under one of three formu-

las.? (§ 667, subd. (e)(2), italics added.)

b. Early interpretations of the law
Whether the Three Strikes law permits the use of closely re-

lated prior convictions as separate strikes to impose a third strike
life sentence has been the subject of much debate. In its early de-
cisions construing the law, this Court resolved those debates by
looking exclusively to the statutory definition of “prior strike” (see
§ 667, subd. (d)) and noting the absence of any separateness re-
quirement. (See, e.g., Benson, supra, 18 Cal.4th at pp. 30-33;
Fuhrman, supra, 16 Cal.4th at pp. 937-939.) Consequently, the
Court held that a defendant can be treated as a third strike
offender based on prior strike convictions that were brought and
tried together (Fuhrman, at pp. 937—939) and that arose out of a
single course of conduct such that section 654 would bar multiple
punishment (Benson, at pp. 30-33).

c. People v. Benson’s suggestion that two prior strikes

arising from a single prior act cannot support a third
strike life sentence

Although the Benson court rejected the claim that two prior
convictions cannot be used as separate strikes when they fall

within section 654’s bar on multiple punishment, the Court nev-

¢ As amended by the Three Strikes Reform Act of 2012
(Prop. 36, as approved by voters, Gen. Elec. (Nov. 6, 2012)), a de-
fendant is subject to a third strike life sentence only if (1) his or
her current offense is a serious or violent felony or (2) an excep-

tion relating to the nature of the current offense or the prior
strike offenses applies. (See § 667, subd. (e)(2)(C).)

-16-



ertheless suggested that there might be “some circumstances in
which two prior felony convictions are so closely connected — for
example, when multiple convictions arise out of a single act . . . —
that a trial court would abuse its discretion under section 1385 if
it failed to strike one of the priors.” (Benson, supra, 18 Cal.4th at
p. 36, fn. 8.)

Benson’s suggestion was not that convictions arising out of a
single act would constitute a single strike pursuant to the statu-
tory definition of “prior strike”; each conviction would undoubt-
edly qualify as a separate prior strike. Instead, the Benson court’s
suggestion implicated a trial court’s discretion to dismiss a prior
strike (i.e., a prior conviction that otherwise qualifies as a strike
under the statutory definition) in the interests of justice under
section 1385. (Benson, supra, 18 Cal.4th at p. 36, fn. 8.)

By the time this Court issued its decision in Benson, it had
already decided People v. Superior Court (Romero) (1996) 13
Cal.4th 497 (Romero), which recognized trial courts retain their
discretion under section 1385 to dismiss prior strikes. This Court
had also provided guidance for how a trial court should exercise
1ts Romero discretion. (See Williams, supra, 17 Cal.4th at p. 161,
italics added.) In the typical case, this Court explained, the trial
court must consider factors intrinsic to the Three Strikes scheme
— including “the nature and circumstances” of the defendant’s
prior strike convictions — and then decide whether “the defen-
dant may be deemed outside the scheme’s spirit.” (Ibid.)

When lower appellate courts took up Benson’s suggestion,

they split on how trial courts should apply their Romero discre-
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tion where two prior strike convictions arise out of a single prior
act. Some courts treated the suggestion as no more than an in-
struction to consider the single-prior-act circumstance alongside
other factors in the trial court’s typical exercise of its Romero dis-
cretion. (See, e.g., People v. Scott (2009) 179 Cal.App.4th 920, 931
(Scott).) Meanwhile, another court appeared to treat the single-
prior-act circumstance as triggering a mandate to dismiss one of
two prior strikes. (People v. Burgos (2004) 117 Cal.App.4th 1209,
1214-1216.)

d. People v. Vargas, its reinterpretation of the Three

Strikes law, and its mandate to dismiss one of two
prior strikes that arise from a single prior act

In its 2014 decision, the Vargas court resolved the lower
courts’ confusion. It “adhere[d] to the views” expressed in Benson
and held that “the trial court was required to dismiss one of [the]
defendant’s two prior strike convictions” because they arose out of
a single prior act. (Vargas, supra, 59 Cal.4th at p. 645, italics
added.)

Vargas’s rationale changed the legal landscape surrounding
the Three Strikes law in two respects: (1) it shifted the focus of
the Court’s interpretation of the law from the statutory definition
of “prior strike” to the tiered penalty structure (see Vargas, supra,
59 Cal.4th at pp. 638, 645-647), and (2) it prescribed a special ap-
plication of a trial court’s Romero discretion that mandates dis-
missal where two prior strike convictions arise from a single prior

act (id. at pp. 645, 649).
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Concerning the shift in focus, the Vargas court did not con-
strain its statutory analysis to an examination of the Three
Strikes law’s definition of “prior strike,” as the Court had done
previously. (See, e.g., Benson, supra, 18 Cal.4th at pp. 30-33;
Fuhrman, supra, 16 Cal.4th at pp. 937-939.) The Vargas court
did not address the statutory definition at all. It instead accepted
without discussion that Vargas’s two prior strike convictions
qualified as separate strikes pursuant to the law’s definition of
“prior strike.” (See Vargas, supra, 59 Cal.4th at pp. 645-647.)
After all, the Court was not concerned with whether the convic-
tions qualified as prior strikes but with whether the trial court
abused its Romero discretion by failing to dismiss one of them.
(Ibid.)

Having accepted that Vargas’s prior convictions qualified as
separate strikes under the statutory definition, the Vargas court
turned its attention to the language, intent, and purpose of the
Three Strikes law’s tiered penalty provision. (Vargas, supra, 59
Cal.4th. at pp. 638, 645-646.)

Starting with the provision’s language, the Court found that
the law establishes a certain “paradigm” or “typical third strike
situation” in which a life sentence will only be imposed where the
defendant reoffends “after having been afforded two previous
chances to reform.” (Vargas, supra, 59 Cal.4th at p, 638 italics
added.) Thus, the tiered penalty provision’s structure gives rise to
“the assumption that an offender has had two prior opportunities
to reform” before receiving a third strike life sentence. (Ibid., ital-

ics added.)
-19-



Turning to the intent underlying the Three Strikes scheme,
the Vargas court examined the ballot argument in favor of the
Initiative version of the law: “As the ballot argument in favor of
that initiative explained: ‘Here’s how 1t works: [§] Strike One:
One serious/violent felony serves as a first strike toward a stiffer
prison term. [§] Strike Two: second felony conviction with one
prior serious/violent felony, DOUBLES the base sentence for the
conviction. Any additional enhancements under existing law,
including those for prior convictions, are then added. [] ... [{]
Strike Three: A third felony conviction, with two serious/violent
prior felonies, TRIPLES the base sentence or imposes 25 years to
life, whichever is greater.”” (Vargas, supra, 59 Cal.4th at pp. 645—
646, quoting Ballot Pamp., Gen. Elec. (Nov. 8, 1994), argument in
favor of Prop. 184, p. 36.)

Based on the ballot argument’s language, the Vargas court
concluded that “the voting public would reasonably have under-
stood the ‘Three Strikes’ baseball metaphor to mean that a person
would have three chances — three swings of the bat, if you will —
before the harshest penalty could be imposed. The public also
would have understood that no one can be called for two strikes
on just one swing.” (Vargas, supra, 59 Cal.4th at p. 646.) “Given
the obvious twinning of the language used in the legislative ver-
sion of the Three Strikes law,” the Court “discern[ed] no different
intent with that version of the law.” (Ibid.)

Accordingly, the voters intended that the Three Strikes
scheme would operate in a certain manner, one in which a defen-

dant would be treated as a third strike offender and receive the
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harshest penalty (a life sentence) only if he or she had received
two previous chances to reform. (Vargas, supra, 59 Cal.4th at p.
646.) It would therefore “contravene the voter’s clear understand-
ing of how the Three Strikes law was intended to work” to treat a
defendant as a third strike offender when he or she has commit-
ted but a single prior qualifying act. (Ibid.) Again, “no one can be
called for two strikes on just one swing.” (Ibid.)

Regarding the law’s purpose, the Vargas court found that re-
quiring dismissal where two prior strike convictions arise out of a
single prior act effectuated the purpose of the Three Strikes law.
(Vargas, supra, 59 Cal.4th at p. 647.) Noting that the law’s pur-
poses include closing “loopholes” and mandating harsh punish-
ment for recidivists, the Court concluded that mandating a sec-
ond strike sentence for a defendant who has committed a single
prior qualifying act gives effect to those purposes. (Ibid.) “Unlike
those rightfully subject to a third strike sentence, defendant has
had only two swings of the bat. Under these circumstances, the
law directs that she should have her sentence doubled, itself a
serious penalty, as well as suffer all the other attendant Three
Strike law disabilities imposed on her. . . . Treating her more
harshly than that — 1.e., as a third strike offender — when she
has committed but one prior qualifying act, upsets this tiered
penalty structure, skipping the second step.” (Ibid.)

Taking into consideration the Three Strikes law’s language,
intent, and purpose, the Vargas court concluded that imposing a
third strike sentence on a defendant who has committed but a

single prior qualifying act would “contravene” the law’s intended
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function (Vargas, supra, 59 Cal.4th at p. 646), contradict “the
plain meaning of the Three Strikes scheme” (id. at p. 649), and
“be inconsistent with the spirit of the Three Strikes law” (ibid.).

We now arrive at Vargas’s second major change to the un-
derstanding of the Three Strikes law: its creation of a special ap-
plication of a trial court’s Romero discretion, one that mandates
dismissal as a matter of law. (Vargas, supra, 59 Cal.4th at pp.
645, 649.)

Again, a trial court’s typical exercise of Romero discretion
involves the weighing of various factors intrinsic to the Three
Strikes scheme and, then, determining whether the defendant
falls outside the scheme’s spirit. (Williams, supra, 17 Cal.4th at p.
161.) The Vargas court’s application of Romero departed from this
typical exercise by establishing a mandate to dismiss one prior
strike when two prior strike convictions arise out of a single prior
act. (Vargas, supra, 59 Cal.4th at pp. 645, 649.)

The Vargas court’s construction of the Three Strikes law’s
language, intent, and purpose compels such a mandate. (See Var-
gas, supra, at pp. 645—-647.) Because the law was intended to im-
pose a third strike life sentence only when a defendant has had
two prior “chances” or “swings of the bat” (id. at p. 646), a defen-
dant who has committed a single prior qualifying act “falls out-
side the spirit of the Three Strikes law” (id. at p. 647). Thus, the
circumstance that a defendant has committed but a single prior
qualifying act standing alone establishes that imposing a third
strike sentence would be inconsistent with the spirit of the law.

(Id. at p. 645-647.)
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As a result of this reasoning, the Vargas court explicitly dis-
approved the court of appeal decision that had treated the single-
prior-act circumstance as one of many circumstances a trial court
must consider in the typical exercise of its Romero discretion.
(Vargas, supra, 59 Cal.4th at pp. 644, 649, fn. 10 [disapproving
Scott, supra, 179 Cal.App.4th 920].) Further, when addressing
the case before it, the Vargas court considered only a single fact:
the fact that both of Vargas’s prior strike convictions arose out of
a single prior act. (Vargas, at p. 645.) That one fact, the Court
held, mandated the dismissal of one of the defendant’s two prior
strikes. (Id. at pp. 645, 649.)

Effectively, Vargas’s mandate removes the trial court’s dis-
cretion to choose whether to impose or dismiss a prior strike.
When two prior strikes arise from a single prior act, the trial
court has no choice — it must dismiss one of them. (See Vargas,
supra, 59 Cal.4th at pp. 645, 649.) Hence, Vargas leaves the trial
court with no discretion to consider or balance countervailing cir-
cumstances (see ibid.), as would be permitted in a typical exercise
of Romero discretion (Williams, supra, 17 Cal.4th at p. 161). In
other words, the mandate 1s simple: when two prior strikes arise
from a single prior act, one must be dismissed. (Vargas, at pp.
645, 649.)

So, Vargas’s special application of Romero operates as a legal
mandate — when two prior convictions arise out of single prior

act, the trial court must dismiss one of them as a matter of law.
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e. The court of appeal’s decision in People v. Rusconi

Despite the Vargas court’s clear rationale (that eligibility for
a third strike sentence depends on the number of prior qualifying
acts), lower courts have failed to apply its mandate where the
defendant’s single prior qualifying act harmed multiple victims.
(See, e.g., Rusconi, supra, 236 Cal.App.4th at pp. 280-281.)

In Rusconi, the lone published decision to address the issue,
the court of appeal concluded that Vargas’s mandate does not ap-
ply where the defendant’s prior qualifying act harmed multiple
victims. To treat such a defendant the same as a defendant who
injured a single person, the Rusconi court surmised, would be in-
consistent with the Three Strikes law’s purpose of punishing re-
cidivists. (Rusconi, supra, 236 Cal.App.4th at pp. 280-281.)

The Rusconi court reasoned that it has long been recognized
that “an offender who injures more than one victim in a single act
of violence is more culpable than the offender who only injures a
single victim and may be punished separately with respect to
each victim.” (Ruscont, supra, 236 Cal.App.4th at p. 280.) Because
this premise had been established long before the adoption of the
Three Strikes law, it would not be “reasonable to believe” the
law’s authors “nonetheless intended that . . . violent offenders
who injure multiple victims should be treated like offenders who
only injure one individual.” (Ibid.) According to the Rusconi court,
to treat such offenders the same “would be at direct odds with”
the Three Strikes law’s purpose of closing loopholes and mandat-

ing increased punishment for recidivists. (Id. at pp. 280-281.)
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In unpublished decisions, several district courts of appeal
have followed Rusconi and affirmed third strike life sentences
where the defendant’s prior strikes arose out of a single prior act
that harmed multiple victims. The unpublished decision by the
Court of Appeal in this case is one. (See slip opn., at pp. 4-7.)

2. How a criminal statute punishes a single act
that harms multiple victims depends on the
statute’s own language, intent, and purpose.

The issue presented in this case also implicates another line
of authority — this Court’s decisions concerning whether and how
various statutes punish a single act when that act harms multiple
victims. These decisions and their rationales, which are reviewed
below, demonstrate that whether or how a criminal statute pun-
ishes such an act depends on the language, intent, and purpose of

the statute in question.

a. The general premise

The general premise has long been recognized that an act
that harms multiple victims is relatively more culpable than an
act that harms a single victim. (See, e.g., Neal v. State of Califor-
nia (1960) 55 Cal.2d 11, 20-21 (Neal), disapproved on another
ground in People v. Correa (2012) 54 Cal.4th 331, 334 (Correa);
People v. Majors (1884) 65 Cal. 138, 146—-147 [“the murder of two
persons, even by the same act, constitutes two offenses, for each
of which a separate prosecution will lie”].)

As a matter of both logic and common sense, this general

premise is self-evidently true. It is not contested here.
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Nevertheless, this Court has never held that the general
premise exists as an abstract, independent rule of law. That is,
the principle does not compel courts to construe each and every
criminal statute in a manner that applies greater punishment to
acts that harm multiple victims. Instead, this Court has consis-
tently held that whether or how a particular statute permits
greater punishment when an act harms multiple victims is a mat-
ter of statutory interpretation. (See, e.g., Tameka C., supra, 22
Cal.4th at pp. 195-196; Wilkoff v. Superior Court (1985) 38 Cal.3d
345, 349-351 (Wilkoff), superseded by statute on other grounds as
stated in People v. Arndt (1999) 76 Cal.App.4th 387, 393-394.)

b. Section 654 and its multiple-victim exception
Consider, for instance, principles concerning the imposition of
multiple punishment for a single criminal act.
Section 654 erects a statutory bar to the imposition of multi-

ple punishment under “different provisions of law” for the same

13 bAaN13

act,” “omission,” or indivisible course of conduct. (Correa, supra,
54 Cal.4th at pp. 340-341; Neal, supra, 55 Cal.2d at pp. 18-19.)
In Neal, this Court adopted a multiple-victim exception to
section 654. (Neal, supra, 55 Cal.2d at pp. 20-21.) It did not do so
at the compulsion of any abstract, independent rule of law. In-
stead, the Neal court concluded that the exception was necessary
to effectuate section 654’s purpose: “The purpose of the protection
against multiple punishment is to insure that the defendant’s

punishment will be commensurate with his criminal liability. A

defendant who commits an act of violence with the intent to harm
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more than one person or by a means likely to cause harm to sev-
eral persons is more culpable than a defendant who harms only
one person.” (Id. at p. 20.) Consistent with section 654’s purpose,
the Neal court held that the statute does not apply where “ ‘one
act has two results each of which is an act of violence against the
person of a separate individual.” [Citations.]” (Id. at pp. 20-21.)

But even section 654 and its multiple-victim exception — like
the general premise that a single act is more culpable when it
harms multiple victims — does not operate as an independent
rule of statutory construction that compels courts to interpret
other criminal statutes to permit greater punishment for such
acts. Section 654, after all, is a statute of limited applicability.
(See, e.g., Correa, supra, 54 Cal.4th at pp. 340-341 [§ 654 does
not apply to multiple violations of the same provision]; People v.
Ahmed (2011) 53 Cal.4th 156, 163 (Ahmed) [§ 654 applies to con-
duct enhancements only if the enhancement statute does not, in
itself, provide an answer concerning multiple punishment]; Peo-
ple v. Coronado (1995) 12 Cal.4th 145, 157-158 (Coronado) [§ 654
does not apply to recidivist enhancements].)

Rather, whether a particular substantive offense or sentence
enhancement permits multiple punishment for a single criminal
act that harms multiple victims turns on the language and intent

of the particular statute in question.

c. Substantive offenses
Because section 654 does not apply to punishment imposed

for multiple violations of the same substantive offense (Correa,
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supra, 54 Cal.4th at p. 344), the lawfulness of multiple convic-
tions and multiple punishment for violations of the same offense
depends on the language and purpose of the statute defining the
offense. In this situation, multiple convictions and, therefore,
multiple punishment, are permitted only when the statute’s
“eravamen” or “central element” is a crime of violence against the
person. (See Wilkoff, supra, 38 Cal.3d at pp. 349-351 [holding
that multiple convictions for felony drunk driving causing injury
(Veh. Code, § 23153) are not permissible, even when multiple
victims are injured, because the central element of the offense is
the act of drunk driving]; People v. Ramos (1982) 30 Cal.3d 553,
587—-589 [holding that multiple convictions for robbery are per-
missible when a single item of property is taken by applying force
or fear to multiple victims because the central element of robbery
1s a crime of violence against the person], revd. on other grounds
sub nom. California v. Ramos (1983) 463 U.S. 992, 1014.)

When the central element of the crime is an act of violence
against the person, a single act that harms multiple victims
constitutes multiple violations of the statute. (Wilkoff, supra, 38
Cal.3d at pp. 350—-351.) Permitting multiple convictions and mul-
tiple punishment for such an act furthers the same interest as
section 6564 — insuring the defendant’s punishment is commensu-
rate with the seriousness of his or her conduct. (See People v. Mc-
Farland (1989) 47 Cal.3d 798, 803 [noting that the rule permit-
ting multiple convictions where the statute’s central element is a
crime of violence is consistent with the purpose served by the

multiple-victim exception to § 654].)
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Regarding multiple punishment under different statutory of-
fenses, the same “central element” analysis operates as a thresh-
old inquiry for purposes of applying section 654’s multiple-victim
exception. That is, multiple punishment is permitted only on each
separate offense that relates to a separate victim and that has, as
its “central element,” a crime of violence against the person. (See,
e.g., McFarland, supra, 47 Cal.3d at pp. 803—804 [holding that
gross vehicle manslaughter while intoxicated (§ 191.5, subd. (a))
constitutes a crime of violence against the person, thereby permit-
ting the imposition of multiple punishment for that offense and a
separate charge of drunk driving causing injury (Veh. Code,

§ 23153)].)

Thus, whether a statute defining a substantive offense will

permit multiple punishment for a single act that harms more

than one victim depends on the statute’s own text.

d. Conduct enhancements

Similarly, sentence enhancements that relate to the nature of
the offense (conduct enhancements) will only permit multiple
punishment for a single act that harms multiple victims if the
statute’s language, intent, and purpose authorize such punish-
ment. (Ahmed, supra, 53 Cal.4th at p. 163 [§ 654 applies to con-
duct enhancements only if the enhancement statute does not, in
itself, provide an answer concerning multiple punishment].)

Generally, the purpose of conduct enhancements is to punish
and deter specific “aspects” of a defendant’s criminal act. (Ahmed,
supra, 53 Cal.4th at p. 163—-164.) These enhancements reflect the
Legislature’s determination that certain aspects of a crime, which
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are not always present in a crime’s commission (e.g., use of a fire-
arm or infliction of great bodily injury), deserve additional pun-
ishment. (Ibid.) Accordingly, conduct enhancements serve to
insure that the punishment for the current offense is commensu-
rate with the seriousness of the conduct underlying the offense.
(See ibid.)

Because conduct enhancements relate to the seriousness of
the defendant’s conduct, the imposition of multiple enhancements
under the same statute (i.e., separate enhancements attached to
different counts) will typically be permitted regardless of the
number of acts or victims. This is because imposing multiple en-
hancements will further the conduct enhancements’ purpose of
punishing and deterring the “aspect” targeted by the statute. So,
in the absence of statutory language barring the imposition of
multiple enhancements, this Court has approved the imposition
of enhancements under the same statute on each offense for
which the enhancement is found true. (See, e.g., Tameka C.,
supra, 22 Cal.4th at pp. 195-196 [holding that multiple firearm-
use enhancements (§ 12022.5, subd. (a)) may be imposed when a
single gunshot injures multiple victims]; People v. King (1993) 5
Cal.4th 59, 77-78 [holding that multiple firearm-use enhance-
ments may be imposed on each offense for which the enhance-
ment is found true regardless of the number of acts or victims];
People v. Oates (2004) 32 Cal.4th 1048 [holding that separate en-
hancements for discharging a firearm causing death (§ 12022.53,
subd. (d)) are permissible on each of five offenses involving sepa-

rate victims, only one of whom was killed].)
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e. Recidivist enhancements

As for sentence enhancements that relate to the fact of the
defendant’s recidivist status, this Court has not yet considered
whether or how any such recidivist enhancement permits multi-
ple punishment for a single prior act that harms multiple victims.
But it has considered the related issue of whether punishment
may be imposed under multiple recidivist enhancements for a
single prior conviction, an issue which this Court has resolved
(once again) by examining the language of the particular statutes
in question. (See, e.g., Coronado, supra, 12 Cal.4th at pp. 151—
155; People v. Jones (1993) 5 Cal.4th 1142, 1149-1150 (Jones).)

Generally, recidivist enhancements are distinguishable from
conduct enhancements because the two categories of enhance-
ments serve different purposes. (Coronado, supra, 12 Cal.4th at
pp. 1566-158.) Conduct enhancements relate to “the nature of the
[current] offense.” (Id. at p. 157.) As discussed above, their pur-
pose 1s to punish and deter specific “aspects” of the defendant’s
conduct. (Ahmed, supra, 53 Cal.4th at pp. 163-164.)

Meanwhile, recidivist enhancements (including, as in the
case of the Three Strikes law, alternative sentencing schemes)
relate to “the nature of the offender . . . and are attributable to
the defendant’s status as a repeat offender.” (Coronado, supra, 12
Cal.4th at p. 156, original italics; Murphy, supra, 25 Cal.4th at
pp. 154-155.) Their purpose is to increase the defendant’s pun-
ishment for the current offense based on the fact of the defen-
dant’s recidivism: “Sentence enhancement based on recidivism

flows from the premise that the defendant’s current criminal
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conduct is more serious because he or she previously was found to
have committed criminal conduct and did not thereafter reform.”
(Nguyen, supra, 46 Cal.4th at p. 1024.)

Hence, unlike conduct enhancements, recidivism enhance-

[13K3

ments “ ‘apply to facts, not acts; they relate to the status of the
recidivist offender engaging in criminal conduct, not to the con-
duct itself. [Citations.]” (Coronado, supra, 12 Cal.4th at p. 157,
second italics added.) In other words, they “are attributable to the
defendant’s status as a repeat offender [citations]; they are not
attributable to the underlying criminal conduct which gave rise to
the defendant’s prior and current convictions.” (Id. at p. 158.)

As a consequence of their focus on a defendant’s recidivist
status, the imposition of multiple recidivist enhancements for a
single prior conviction does not implicate section 654, which ap-
plies only to acts or omissions. (Murphy, supra, 25 Cal.4th at pp.
154-155; Coronado, supra, 12 Cal.4th at pp. 157-158.)

So, whether the same prior conviction can be used to impose
punishment under multiple recidivist enhancement statutes de-
pends solely on the language of the statutes in question. When
the statutory language reveals an intent that both provisions be
applied, a court may use a single prior conviction to apply both
provisions. (See e.g., People v. Acosta (2002) 29 Cal.4th 105, 128—
134 [Three Strikes law and the One Strike law (§ 667.61)]; Mur-
phy, supra, 25 Cal.4th at pp. 154—157 [Three Strikes law and the
habitual sex offender statute (§ 667.71)]; Coronado, supra, 12
Cal.4th at pp. 152—-155 [elevation of a misdemeanor drunk driving
offense to a felony (Veh. Code, § 23175) and prior prison term en-
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hancement (§ 667.5, subd. (b))]; see also People v. Doyle (2013)
220 Cal.App.4th 1251, 1260 [holding that the same prior convic-
tion for gross vehicular manslaughter while intoxicated (§ 191.5,
subd. (a)) can be used both to elevate a misdemeanor drunk
driving offense to a felony and as a prior strike under the Three
Strikes law].) When the statutory language reveals a contrary
intent, a court may not use a single prior conviction to apply mul-
tiple recidivist enhancements. (See, e.g., Jones, supra, 5 Cal.4th
at pp. 1149-1150 [enhancements for both a prior serious felony
(§ 667, subd. (a)) and a prior prison term (§ 667.5, subd. (b))].)

Regarding the issue presented here — whether two prior con-
victions arising out of a single act that harms multiple victims
can be used to impose a third strike sentence — these related de-
cisions provide some helpful guidance. This guidance is twofold.
First, how a recidivist enhancement applies to a particular set of
facts turns on the language of the statute in question. (See, e.g.,
Murphy, supra, 25 Cal.4th at pp. 154-157; Coronado, supra, 12
Cal.4th at pp. 152—-155.)

Second, recidivist enhancements serve a purpose very differ-
ent from other criminal statutes (including section 654 and stat-
utes defining both substantive offenses and conduct enhance-
ments). The former insure that punishment for the current of-
fense 1s commensurate with the seriousness of the defendant’s
status as a repeat offender. (Nguyen, supra, 46 Cal.4th at p. 1024;
Coronado, supra, 12 Cal.4th at pp. 157-158.) The latter insure
that punishment for the current offense is commensurate with

the seriousness of the specific circumstances and aspects of the
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conduct underlying the current offense. (Ahmed, supra, 53 Cal.4th
at pp. 163-164; Wilkoff, supra, 38 Cal.3d at pp. 349-351; Neal,
supra, 55 Cal.2d at pp. 20-21.)

B. Analysis

1. The Three Strikes law’s language, intent, and
purpose make no exception for prior acts that
harm multiple victims — whenever two strikes
arise from a single prior act, the trial court is
required to dismiss one of them.

Having now reached the issue presented in this case, our
discussion necessarily focuses on the language, intent, and pur-
pose of the Three Strikes law itself. That is, this Court is not com-
pelled to adopt a construction that permits greater punishment
for prior acts that harm multiple victims by either the general
premise that such acts are more culpable than other acts or sec-
tion 654’s multiple-victim exception. (See discussion at pp. 25—-34,
ante.) Instead, the issue must be resolved by examining the Three
Strikes law itself.

Turning our attention to the Three Strikes law, we begin
with the Vargas court’s construction of the law.

Once again, the Vargas court established that, pursuant to
the Three Strikes law’s tiered penalty structure and its intended
operation, a defendant cannot be treated as a third strike offend-
er when he or she has committed but a single prior qualifying act.
(Vargas, supra, 59 Cal.4th at pp. 645-647.) To impose a third
strike life sentence based on a single prior act would “upset[ ]” the
law’s tiered penalty structure (id. at p. 647), be inconsistent with
the law’s “spirit” (ibid.), and contravene its “plain meaning” (id.
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at p. 649). In short, “no one can be called for two strikes on just
one swing.” (Id. at p. 646, italics added.)

In light of Vargas, one may fairly restate the question pre-
sented here this way: Is there a multiple-victim exception to Var-
gas’s mandate to dismiss one of two prior strike convictions that
arise from a single act? The answer is no. The Three Strikes law’s
statutory language, intent, and purpose provide no statutory
basis for importing a multiple-victim exception into the Three
Strikes law.

The textual analysis is simple: Read the text. No matter how
many times one might read the text of the Three Strikes law, one
will never see the words “multiple victims” or any language sin-
gling out acts that harm multiple victims for special treatment.
(See §§ 667, subds. (b)—(1), 1170.12.)

In fact, the Three Strikes law’s tiered penalty structure is un-
concerned with the nature or circumstances of the conduct under-
lying a prior strike conviction. While the law enumerates particu-
lar offenses and aspects of crimes that make prior conviction “pri-
or strikes” (see, e.g., § 667.5, subd. (c)(8) [defining “violent felony”
to include any “felony in which the defendant inflicts great bodily
mjury” or “uses a firearm”]; § 1192.7, subd. (c)(8) [defining “seri-
ous felony” to include the same]), the tiered penalty provision
treats all prior strikes the same (see §§ 667, subd. (e), 1170.12,
subd. (c)).

That is, the tiered penalty provision’s language does not con-
dition the imposition of a second or third strike sentence on any

aspect or circumstance of the defendant’s underlying prior con-
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duct; the provision’s structure is purely quantitative. As this
Court has previously observed, whether a defendant is subject to
a second or third strike sentence “depends on the number of qual-
ifying prior [strike] convictions . ...” (Murphy, supra, 25 Cal.4th
at pp. 139-140, 1talics added.)

As the Vargas court noted, “the Legislature knows how to
1mpose a life term on fewer than” two prior acts, as it did when
enacting the One Strike law. (Vargas, supra, 59 Cal.4th at p.
649.) In the One Strike law, the Legislature expressly targeted for
harsher punishment the circumstance that multiple victims were
harmed by the defendant’s (current) conduct. (See § 667.61, subd.
(e)(4).) The authors of the Three Strikes law could have included
similar language in the law’s text, but they did not do so.

So, giving them their plain and commonsense meaning, the
words of the Three Strikes law give courts no discretion to con-
sider the circumstances of the conduct underlying a prior strike
conviction (including the circumstance that multiple victims were
harmed) when determining whether a defendant is subject to a
second or third strike sentence. Accordingly, “the absence of any
language” creating a multiple-victim exception to the quantitative
tiered penalty structure “virtually compels the conclusion no such
[exception] was intended.” (Romero, supra, 13 Cal.4th at p. 522.)

In short, textual analysis leads to this conclusion: There is no
multiple-victim exception to the Three Strikes law’s tiered pen-
alty provision or the scheme’s intended manner of operation.

This conclusion is consistent with the Three Strikes law’s

purpose. Like other recidivist sentence enhancements, the central
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focus and purpose of the Three Strikes law 1s to punish the fact of
the defendant’s recidivist status, not the conduct underlying his
or her prior offenses. (Murphy, supra, 25 Cal.4th at pp. 154-155;
Benson, supra, 18 Cal.4th at p. 34.) The law’s focus is unlike the
focus of section 654, substantive offenses, and conduct enhance-
ments, all of which aim to insure punishment for the defendant’s
current offense is commensurate with the nature and circum-
stances of the conduct underlying the offense. (See Ahmed, supra,
53 Cal.4th at pp. 163-164; Wilkoff, supra, 38 Cal.3d at pp. 349—
351; Neal, supra, 55 Cal.2d at pp. 20-21; see discussion at pp. 31—
32, ante.) Hence, the Three Strikes law 1s not intended to insure
punishment on the current offense is commensurate with the se-
riousness of the defendant’s conduct, past or present. (Murphy,
supra, 25 Cal.4th at pp. 154-155; Coronado, supra, 12 Cal.4th at
pp. 157-158.)

Given the Three Strikes law’s tiered penalty structure (§ 667,
subd. (e)), the law does serve the purpose of insuring commensu-
rate punishment, but not punishment commensurate with the
defendant’s past conduct. Instead, the law’s tiered penalties in-
sure that the defendant’s punishment on the current offense is
commensurate with the relative seriousness of his or her status
as a repeat offender. That is, the law mandates a doubled sen-
tence for a defendant who has committed one prior qualifying act
and a life sentence for a defendant who has committed two or
more prior qualifying acts. (See Vargas, supra, 59 Cal.4th at pp.
645—-647; Nguyen, supra, 46 Cal.4th at p. 1024.)
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Therefore, to determine whether a defendant is subject to a
second or third strike sentence without considering the circum-
stances of the defendant’s prior conduct is consistent and harmo-
nious with the Three Strikes law’s purpose. To do the opposite —
1.e., to use the circumstances underlying a prior conviction (in-
cluding the circumstance that multiple victims were harmed) to
treat a defendant as a third strike offender based on a single prior
act that otherwise would subject the defendant to a second strike
sentence — would be inconsistent with the law’s purpose.

Ultimately, the language of the Three Strikes law provides no
textual support for importing a multiple-victim exception to the
law’s tiered penalty structure. The law’s “plain meaning,” as the
Vargas court articulated, prohibits “assess[ing] three strikes”
when the defendant has committed “but two criminal acts” (the
current offense plus a single prior qualifying act). (Vargas, supra,
59 Cal.4th at p. 649.) Nothing in the law’s language, intent, or
purpose supplies any ground either to import an exception for a
prior single act that harms multiple victims or otherwise to count
one swing of the bat as two strikes.

If, however, this Court were to find that the interpretation of
the Three Strikes law urged here and a contrary interpretation
“stand in relative equipoise,” this Court should adopt the former
interpretation under the rule of lenity. (People v. Reynoza (2024)
15 Cal.5th 982, 1012-1013 (Reynoza), citations and internal
quotation marks omitted.) The Court has already established that
a third strike sentence cannot be imposed when the defendant’s

two prior strikes arise out of a single act. (Vargas, supra, 59
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Cal.4th at pp. 645-647.) If an ambiguity arises where the defen-
dant’s single prior act harmed multiple victims, the complete
absence of statutory language concerning multiple victims would
make such an ambiguity “egregious.” (Reynoza, at p. 1012, cita-
tions and internal quotation marks omitted.) So, if this Court
were to find ambiguity between two contrary interpretations, the
rule of lenity would demand adoption of the one that favors Shaw.
(Id. at pp. 1012-1013.)

Therefore, for the reasons stated above, Vargas’s special ap-
plication of a trial court’s Romero discretion applies to the situa-
tion here. Where the defendant’s two prior strike convictions arise
out of a single prior act that harmed multiple victims, the trial
court must dismiss one of them as a matter of law. Vargas’s man-
date provides no discretion to consider any fact or circumstance
other than the fact that the defendant’s prior strikes arose out of
a single act. (Vargas, supra, 59 Cal.4th at pp. 645, 649; see also
discussion at pp. 22-23, ante.)

Accordingly, this Court should hold that, when two prior
strike convictions arise from a single prior qualifying act, the trial
court must dismiss one of them even if the prior act harmed mul-
tiple victims.

2. People v. Rusconi’s reasoning is fatally flawed
and should be disapproved.

As mentioned above, Rusconi, supra, 236 Cal.App.4th 273, is
the only published court of appeal decision to address the issue
presented here. In this case, both the trial court and Court of

Appeal adopted the Rusconi court’s reasoning. (1RT 15; slip opn.,
-39.



at pp. 5-6.) For the reasons below, Rusconi’s reasoning is fatally
flawed and should be disapproved.

Rusconi’s fundamental flaw is its failure to conduct any stat-
utory analysis. Contrary to this Court’s decisions using statutory
construction to determine whether and how statutes punish a sin-
gle act (see discussion at pp. 25—-34, ante), Rusconi fails to locate
textual support for its conclusion that a single prior act counts as
two prior strikes when the single act harms multiple victims (see
Rusconi, supra, 236 Cal.App.4th at pp. 280-281). Instead, the
court of appeal’s decision treats the general premise that such an
act 1s more culpable than other acts as an independent rule of
statutory interpretation, like a presumption of legislative intent
that mandates the harshest punishment for acts that harm mul-
tiple victims: “It is not reasonable to believe the authors of the
three strikes law . . . intended that, under the new law, violent
offenders who injure multiple victims should be treated like of-
fenders who only injure one individual.” (Id. at p. 280.)

Hence, Rusconi impermissibly bypasses the necessary stat-
utory construction and, in its place, incorrectly uses the law’s
purpose of mandating increased punishment for recidivists as a
“mantra . . . to compel the court to construe the statute so as to
impose the longest possible sentence.” (Garcia, supra, 20 Cal.4th
at p. 501, italics added.)

Further, contrary to Rusconi’s presumption that the law’s
authors did not intend to treat defendants who harmed multiple
victims the same as defendants who harmed a single person, the

law’s text proves its authors did intend to do so. That is, while the
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law mandates consecutive sentences on current felony offenses, it
exempts from this mandate those current felony offenses that
were “committed on the same occasion” or “arising from the same
set of operative facts.” (§ 667, subd. (c)(6) & (7).) By adopting this
statutory language, the law’s authors provided leniency (i.e., ex-
emption from the consecutive-sentence mandate) both to defen-
dants whose acts harmed multiple victims and to defendants
whose acts harmed a single person. (People v. Deloza (1998) 18
Cal.4th 585, 593—-595 [“Accordingly, we conclude there are certain
crimes that are ‘commaitted on the same occasion,” such as com-
mitting a violent crime against multiple victims, for which [the
law] does not mandate consecutive sentencing, even though sec-
tion 654 does not preclude multiple punishment.”].) Thus, con-
trary to Rusconi’s presumption, the law treats defendants who
harmed multiple victims the same as defendants who harmed a
single victim, at least in the context of current offenses.

In short, there is no statutory basis to exclude from Vargas’s
mandate prior acts that harm multiple victims. Accordingly, Rus-

coni’s reasoning lacks merit, and it should be disapproved.

3. The judgment in this case should be vacated
and the matter remanded for the trial court to
resentence Shaw as a second strike offender.

Applying the principles addressed above to the facts of this
case requires reversal of the judgment and remand for a new sen-
tencing hearing. The facts were not disputed below. In the trial
court, the parties agreed that Shaw’s two prior strike convictions

arose from a single act. (See SCT 4, 14; 1CT 285; 11RT 717-718.)
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The trial court accepted that to be the case. (See 11RT 726.) Be-
cause Shaw’s two prior strike convictions arose from a single
prior act, one of the two must be dismissed.”

Shaw’s appeal did not challenge any other aspect of the judg-
ment. Hence, there is no remaining dispute needing resolution in
the Court of Appeal. Accordingly, this Court should reverse the
opinion of the Court of Appeal, vacate the judgment, and remand
the matter for the trial court to resentence Shaw as a second

strike offender.

CONCLUSION
For the reasons above, Shaw respectfully requests that this
Court overrule the published decision in Rusconi, supra, 236
Cal.App.4th 273, reverse the opinion of the Court of Appeal,
vacate the judgment, and remand the case to the trial court for

resentencing consistent with this Court’s opinion.

Respectfully submitted,
January 22, 2025 s/ David W. Beaudreau

David W. Beaudreau
Attorney for Appellant

" Given the parties’ agreement that Shaw’s prior strike con-

victions arose out of a single prior act, this case does not implicate
Shaw’s Sixth Amendment right to a jury trial on the question of
whether his convictions arose out of a single act or multiple acts.
(See Erlinger v. United States (2024) 602 U.S. 821; Apprend;i v.
New Jersey (2000) 530 U. S. 466; U.S. Const., 6th Amend.)
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