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STATEMENT OF THE CASE

 In an amended information filed on June 13, 2001, by the District
Attorney of Los Angeles County, it was alleged that appellant committed
the following crimes: murder (Pen. Code,’ § 187, subd. (a) [count 1
(Ernesto Barragon); count 6 (Guadalupe Esqu'ivel)z]); assault on a child
causing death (§ 273ab [count 2 (Ernesto); count 7 (Lupita)]); child abuse
(§ 273a, subd. (a) [count 3 (Ernesto); count 8 (Lupita)]); and corporal injury
to a child (§ 273d, subd. (a) [count 4 (Ernesto); count 9 (Lupita)]).
Regarding counts 1 and 6, a torture-murder special circumstance (§ 190.2,
subd. (2)(18)) and a multiple murder special circumstance (§ 190.2, subd.
(a)(3))4‘w'ere alleged. As to counts 3, 4, 8, and 9, it was alleged that
appellant personally inflicted great bodily injury (§ 12022.7, subd. ()
upon the victims. As to counts 3 and 8, it was alleged that appellant
willfully caused and permitted a child to be injured and harmed, within the
meaning of section 12022.95. (4CT 855-862; see 1CT 75-82 [original
information filed on September 9, 1998]; 3CT 340; 3CT 465-472 [corrected
information filed on November 9, 1998]; 4CT 872; see also. IRT 9-13, 15,
19, 39-40, 42, 52, 65, 213, 250, 256-257; 2RT 261; 8RT 1339-1347.)°

! All further statutory references will be to the Penal Code,
unless otherwise indicated.

2 The two child-victims in the instant case, Ernesto Barragon
and Guadalupe Esquivel, will be referred to as "Ernesto" and
"Lupita," respectively.

3 In counts 3 and 8, it was also alleged that co-defendant Maria
Ricardo ("co-defendant Ricardo") committed child abuse against
Ernesto and Lupita, respectively. (4CT 857, 860.) As to counts 3 and
8, the section 12022.95 allegation was also alleged as to co-defendant
 Ricardo. (4CT 857, 860.) In count 5, it was alleged that co-defendant
Ricardo was an accessory after the fact (knowledge of the crime), in
violation of section 32. (4CT 858.)



Appellant pleaded not guilty and denied the special allegations. (4CT
872; see 1CT 29-30, 72-73; 3CT 346-347, 527; see also 1RT 13, 257.)
Trial was by jury. (4CT 919; see 7RT 1245-1246, 1322-1323.)

On July 17, 2001, appellant was found guilty as charged, as follows:
in counts 1 and 6 of first degree murder (§ 187, subd. (a)); in counts 2 and 7
of assault on a child causing death (§ 273ab); in counts 3 and 8 of child
abuse (§ 273a, subd. (a)); and in counts 4 and 9 of corporal injury to a child
(§ 273d, subd. (a)). As to counts 1 and 6, the jury found the torture-murder
special circumstance (§ 190.2, subd. (a)(18)) and the multiple murder
special circumstance (§ 190.2, subd. (a)(3)) to be true. As to counts 3, 4, 8,
and 9, the jury found the great bodily injury allegation (§ 12022.7, subd.
(a)) to be true. As to counts 3 and 8, the jury found the section 12022.95
allegation to be true. (22CT 6066-6073; see 22CT 6085-6086, 6088-6089;
see also 15RT 2037-2043 [appellant's guilty Verdicts].)4

On July 25, 2001, following the penalty phase trial, the jury returned a
verdict of death regarding counts 1 and 6. (22CT 6132-6133; see 22CT
6137; see also 17RT 2214-2215.) The trial court denied appellant's motions
for a new trial and for modification of the verdict. (23CT 6345; see 23CT
6141-6233 [appellant's motion for new trial]; 23CT 6235-6320 [appellant's
motion to reduce penalty to life imprisonment without possibility of

parole]; see also 18RT 2226-2228 [regarding appellant's new trial motion];

* Co-defendant Ricardo was found guilty in counts 3 and 8 of
child abuse (§ 273a, subd. (a)). The jury found the section 12022.95
allegations to be true regarding counts 3 and 8. The jury found co-
defendant Ricardo not guilty in count 5 of being an accessory after the
fact (§ 32). (See 15RT 2034-2037.) Petra Ricardo ("Petra"), who was
initially charged in the instant case, was represented by counsel and
pleaded guilty or no contest pursuant to a plea bargain for a specific
sentence. (10RT 1710-1712; see also IRT 183-184, 190, 256; 8RT
1355.) Petra and co-defendant Ricardo are not parties to this appeal.



18RT 2228-2232 [regarding appellant's motion to reduce penalty].) On
December 13, 2001, appellant was sentenced to death in counts 1 and 6.
The sentences in count 2 (25 years to life imprisonment), count 3 (11 years
in state prison consisting of midterm of 4 years, plus 3 years for § 12022.7,
subd. (a) enhancement, plus 4 years for § 12022.95 enhancement), count 4
(7 years in state prison consisting of midterm of 4 years, plus 3 years for
§ 12022.7, subd. (a) enhancement), count 7 (25 years to life imprisonment),
count 8 (11 years in state prison consisting of midterm of 4 years, plus 3
years for § 12022.7, subd. (a) enhancement, plus 4 years for § 12022.95
enhancement), and count 9 (7 years in state prison consisting of midterm of
4 years, plus 3 years for § 12022.7, subd. (a) enhancement) were stayed
pursuant to section 654. Appellant was given credit for 1,384 days of
presentence custody. Appellant was ordered to pay a $10,000 restitution
fine pursuant to section 1202.4, subdivision (b). A parole revocation fine
was not imposed. (23CT 6340-6344, 6347-6358; see 18RT 2234-2239.)

This appeal from the judgment of death is automatic. (§ 1239,
subd. (b).)

STATEMENT OF FACTS

I GUILT PHASE
A. Prosecution
1. Appellant's family background

In 1980, appellant and Petra were married in Mexico. (10RT 1710-
1711, 1713.) After they were married, they lived with appellant's parents at
appellant's parents' house near Auxitlan, Mexico. (10RT 1749-17 50,} 1754-
1756.) Over the course of their relationship, appellant and Petra had the
following eight children together, from oldest to youngest: Edilberto
Esquivel ("Edilberto"), twins Jose Esquivel and Marcos Esquivel, Maria

Esquivel, Juan Esquivel ("Juan"), Ernesto, Lupita, and Francisco Esquivel.



(9RT 1571-1572; 10RT 1712-1713, 1717; see 9RT 1561-1564; 10RT 1641-
1645; see also People's Exhibit No. 32 [poster depicting appellant's family
tree].)5 Appellant did not believe that Ernesto was his biological son.
(10RT 1707, 1721-1722, 1724.) After being married to Petra for five years,
when they had three children (Edilberto, Jose Esquivel, and Marcos
Esquivel), appellant left Petra for her younger sister, co-defendant Ricardo.
(10RT 1711, 1713-1717, 1754, 1760.)

After appellant left Petra, Petra and her children continued to live with
appellant's parents for about two years, first at their house near Auxitlan
and later at their house in Puénte de Ixtla, Mexico. (10RT 1754-1756.)
Then, appellant rented a room for Petra and her children in Tijuana,
Mexico, where they lived for about four or five years. (9RT 1564; 10RT
1716, 1756-1757.) Appellant visited Petra and her children in Tijuana
periodically. (10RT 1638-1639, 1756.) In Tijuana, appellant broke
Ernesto's arm, and Petra took Ernesto to the doctor for medical treatment.
(10RT 1638, 1640, 1724-1725, 1757, 1759.)

Meanwhile, appellant lived with co-defendant Ricardo in the United
States. (9RT 1565; 10RT 1721.) Appellant and co-defendant Ricardo had
the following six children together: Luz Maria Esquivel ("Luz"), Marco
Antonio Esquivel, Guadalupe Esquivel (a male), Almadelia Esquivel, and
twins Francisco Esqﬁivel and Marcos Esquivel. (ORT 1573-1574; see
10RT 1680-1681, 1688-1689.)

In June 1997, appellant brought Petra and her children to the United
States. During their first two weeks in the United States, Petra and her
children lived in the converted garage of a house in Pacoima. After these

two weeks, Petra and her children moved from the garage into the actual

5 The trial court admitted People's Exhibit Nos. 1 through 35,
and 37 through 40. (See 11RT 1767, 1780.)



living area of this one-bedroom house in Pacoima. (9RT 1564-1566; 10RT
1677-1678, 1717-1720, 1733, 1757-1758.) About five to eight days later,
appellant took Jose Esquivel, Marcos Esquivel, and Maria Esquivel away
from Petra to live with appellant and co-defendant Ricardo. Appellant told
Petra that if she asked for her children, appellant would beat her. Later,
appellant also took Ernesto and Lupita away from Petra to live with
appellant and co-defendant Ricardo. (9RT 1564, 1566-1567; 10RT 1720-
1721, 1725.) Edilberto and Juan continued to live with Petra. (9RT 1579-
1580.) Appellant sometimes brought some of Petra’s children to visit Petra
at her house for short periods of time. (10RT 1725-1728.)

Appellant and co-defendant Ricardo lived in a converted, detached
garage. This garage was located at the house on 13881 Desmond Avenue
in Pacoima. (8RT 1436-1443; see People’s Exhibit No. 11.) This garage
residence consisted of one large room, one bathroom, and a kitchen area.
Appellant, co-defendant Ricardo, all the children of co-defendant Ricardo,
Jose Esquivel, Marcos Esquivel, Maria Esquivel, Ernesto, and Lupita lived
together at this residence. There were five mattresses inside their residence.
(8RT 1438-1439, 1442; 9RT 1579-1581; 10RT 1631, 1676, 1689-1690.)
Appellant showed favoritism toward the children of co-defendant Ricardo
over Petra's children. (10RT 1627-1628, 1702-1704.) Appellant and co-
defendant Ricardo argued because co-defendant Ricardo wanted Petra's
children to return to live with Petra at Petra's house. (10RT 1635, 1637,
1640-1641, 1677-1678.)

Everyday, co-defendant Ricardo, her children (including Luz), Petra,
and Petra's children (including Jose Esquivel, Marcos Esquivel, and Maria
Esquivel) prepared and sold corn in carts on the streets until late at night. -
The children sold the corn after their regular school day. Appellant
received the money from them after they had sold the corn. (9RT 1568-



1571, 1574-1579, 1581; 10RT 1631-1635, 1637, 1639-1640, 1676-1677,
1686, 1701, 1706-1707, 1709.)
2. The abuse and deaths of Ernesto and Lupita

While Ernesto and Lupita lived at the residence of appellant and co-
defendant Ricardo, appellant abused Ernesto and Lupita, as summarized
 below:

Appellant hit and beat Lupita everyday using his hands. Appellant
also threw Lupita against the wall more than once. (9RT 1585-1586; 10RT
1647.) Maria Esquivel saw red marks on Lupita’s body. (9RT 1586-1587.)

Appellant hit and beat Ernesto everyday. Appellant hit Ernesto with a
belt, an electrical cable, a broomstick, shoes, and his hands. (9RT 1583-
1584, 1604; 10RT 1660-1661, 1665.) Appellant hit Ernesto's legs with the
broomstick, resulting in Ernesto's broken leg. Appellant tied sticks and
boards around the foot of Ernesto's broken leg. Appellant tied a floor tile to
Ernesto's foot and leg. Ernesto was unable to walk, but he hopped around
on one foot. (9RT 1604-1607; 10RT 1661-1662.) Appellant told Ernesto
to lift his arms up, and appellant hit Ernesto's back. (9RT 1585-1586.)
Ernesto's arms were bent downward at the elbow and appeared to be
curved, not straight. (9RT 1605-1606.) Maria Esquivel saw red marks and
bruises all over Ernesto’s body. (9RT 1585, 1605.) Inside the residence,
whenever Ernesto cried as a result of being hit by appellant, appellant
would tell Emesto not to cry out loud because appellant did not want other
people living nearby to hear Ernesto. (9RT 1583-1584.)

Appellant regularly tied up Ernesto's hands and feet and left Ernesto
tied up during the day and night. (9RT 1608, 1610; 10RT 1682-1685,
1704.) Appellant regularly forced Ernesto to sit and stay near a wall inside
the residence. While the other children slept on a bed or on the floor of the
residence, Ernesto was forced to sleep separately up against the wall by the

door. While the other children were allowed to eat anywhere inside the



residence, Ernesto was forced to eat at this same location up against fhe

-wall. (9RT 1607-1608, 1610-1612; 10RT 1662-1665.) Co-defendant
Ricardo and the other children fed Ernesto, but appellant did not feed
Eresto. (9RT 1612-1613; 10RT 1636-1637.) When the other children
gave Ernesto food, appellant told them not to feed Emesto. (10RT 1637,
1664-1665, 1704.)

About two months before his death, Ernesto lost consciousness. After
Ernesto became unconscious, appellant continued to place Ernesto in the
same location up against the wall. (10RT 1665.) The other children gave
Ernesto water. (10RT 1665-1666.)

On the day iri September 1997 leading to Lupita's death, Lupita woke
up crying in the morning because she had urinated in her underwear. (9RT
1587-1588, 1603; 10RT 1645-1646.)' When Maria Esquivel told appellant,
he became angry and started to hit Lupita. Appellant held Lupita with one
hand and hit her back repeatedly with his other hand while she cried. (9RT
1587-1591.) Appellant ordered Maria Esquivel to shower Lupita with cold
water. Maria Esquivel, accompanied by co-defendant Ricardo, showered
Lupita with warm water. Appellant changed the water from warm to cold
and placed Lupita into the cold shower. After Maria Esquivel took Lupita
out of the shower, appellant took Lupita, who was crying, to the living area
of the residence. (9RT 1590-1593.)

In the living area of the residence, appellant held Lupita by one arm
and hit her with his hand. While appellant was repeatedly hitting Lupita,
she cried, and her head bobbed up and down toward her chest. (9RT 1593-
1595.) Then, appellant, who was standing about eight feet away from a
wall, threw Lupita into the wall. (9RT 1590, 1595.) About two and a half
feet up the wall, the back of Lupita's neck hit the wall and made a cracking
sound upon impact. Lupita fell to the ground, with her neck downward,

and she stopped making any noise. (9RT 1596-1597, 1599-1600.) Co-



defendant Ricardo told appellant that he was going to kill Lupita, and
appellant angrily told co-defendant Ricardo to shut up. (9RT 1599-1600.)
While Lupita was on the floor, Maria Esquivel and appellant unsuccessfully
tried to prop up Lupita’s head. (9RT 1600-1602.) While Lupita was on the
floor, she was unconscious but still breathing. Appellant called Lupita a
"bitch" and told her to stand up. (10RT 1647-1649.) After co-defendant
Ricardo said that appellant had killed Lupita, appellant told thém not to tell
anyone. (9RT 1601-1602.) Appellant and co-defendant Ricardo discussed
what to do with Lupita. Appellant wanted to take Lupita to the park so
their landlord would not see her, and co-defendant Ricardo agreed. (10RT
1649-1650, 1674.)

That same day, around noon, appellant took the corn for sale to Petra's
house, leaving Lupita on the floor of his converted garage. (10RT 1650.)
Around 4:00 p.m., appellant returned to his residence, and Lupita was still
on the floor in the same place.. (10RT 1650-1651.) Appellant threatened
Jose Esquivel and told him to take the blame regarding Lupita by telling
Petra that Jose Esquivel had harmed Lupita. (10RT 1651.) Appellant
placed Lupita, who was still breathing, inside his car on the floor of the
backseat. By car, appellant, Jose Esquivel, Marcos Esquivel, and Lupita
went to Petra's house. (9RT 1603-1604; 10RT 1651-1652.)

When they arrived at Petra's house, appellant told Petra that Jose
Esquivel had hit Lupita with a belt aﬂd attempted to throw her onto the bed,
but Lupita fell to the floor. Jose Esquivel told Petra that he intended to
throw Lupita onto the bed, but she fell to the floor. (10RT 1652-1654,
1728-1729.) Petra saw that Lupita had a belt mark on her leg and had a cut.
Petra told appellant that she wanted to take Lupita to the hospital, but
appellant said no because they had no money. Appellant added that he
-would blame Jose Esquivel for Lupita's condition. They did not take Lupita

to the hospital. (10RT 1652-1654, 1729-1730.)



Instead, appellant and the others bought Pedialyte and Tylenol. Back
at Petra's house, Petra unsuccessfully tried to give the Tylenol to Lupita.
(10RT 1654, 1730-1731.) Around 1:00 a.m., appellant took Jose Esquivel
and Marcos Esquivel back home. (10RT 1654-1656, 1731.) Appellant left
their residence and returned to Petra's home with some tools, including a
pick and a shovel, and with a bottle of liquid acid. (10RT 1656-1657.)

In the middle of that qight, Lupita died in Petra's arms inside Petra's
house. (10RT 1731-1732, 1734.) Appellant refused to allow Petra to take
Lupita to a funeral home. (10RT 1731-1733.) Petra lied down on the floor
of her bedroom, next to Lupita's dead body, for one day until it was dark.
(10RT 1733-1734.) '

That evening, appellant, Petra, Edilberto, Marcos Esquivel, and Jose
Esquivel went by car, with Lupita's body inside the car, to the mountains.
(10RT 1657-1659, 1734.) At appellant's direction, Edilberto dug a hole
with the shovel. (10RT 1659, 1734.) Lupita's body was placed inside the
hole. (10RT 1659.) Appellant poured liquid on Lupita's body and told
Petra that the liquid was acid. (10RT 1659, 1734.) After burying Lupita's
body, they went to their respective residences. (10RT 1660.)

| On the day in February 1998 leading to Ernesto's death, Ernesto was
lying against the wall in the evening. Maria Esquivel tried to feed Ernesto,
but he was weak and did not move. (9RT 1613; 10RT 1666; see 8RT 1402-
1403, 1419-1420.) Appellant was unsuccessful in trying to force Ernesto to
eat, and appellant started hitting Ernesto. Appellant grabbed Ernesto's hair,
yanked his head back, and hit him with a closed fist repeatedly. Appellant
kicked Ernesto's head, causing his head to hit the wall. (10RT 1667-1668.)
Ernesto dropped to the floor, and he did not move. (10RT 1668-1669.)
Co-defendant Ricardo went over to look at Ernesto. Appellant said that

Ernesto was dying. (10RT 1669.) Appellant and the others went to bed



and left Ernesto lying on the floor by the wall during that entire night.
(10RT 1669-1671.)

The following morning, Ernesto was still lying on the floor in the
same location. (10RT 1671.) Appellant ordered Maria Esquivel to touch
Ernesto to see whether he was cold or hot. Maria Esquivel complied and
told appellant that Ernesto was cold. (9RT 1628-1629.) Appellant placed
Ernesto's body inside a bag and put the bag on the floor of the car's
backseat. (10RT 1671.) Appellant went to Petra's house and told her that
Ernesto was dead. Appellant told Petra that Ernesto had accidentally fallen
down. When Petra looked inside the car, she saw Ernesto, who appeared to
be very thin, in the backseat. Then, appellant returned to his residence.
(10RT 1671-1672, 1735-1738.) That evening, appellant, co-defendant
Ricardo, Jose Esquivel, Marcos Esquivel, and Maria Esquivel went to the
mountains by car, with Emesto's body inside the car. (9RT 1614-1617,
10RT 1672.)

When théy arrived at the mountains, Jose Esquivel and the others ’dug
a hole pursuant to appellant's direction. (9RT 1617; 10RT 1673.) They
buried Ernesto in the hole. (10RT 1670-1671, 1673.) Appellant told Jose
Esquivel and Maria Esquiv‘el to say that they were using the bathroom and
to feign ignorance about Ernesto’s body if the police arrived. (9RT 1617-
1618; 10RT 1624-1626, 1673.) |

3. The discovery of the bodies of Ernesto and Lupiia

On March 1, 1998, around 11:00 p.m., Los Angeles County Sheriff's
Deputies Darren Harris and Randy Rousseau were patrolling Lopez Canyon
Road in the Angeles National Forest area of Los Angeles County. Lopez
Canyon Road was in a very dark and remote mountain area with no street
lights. (8RT 1402-1403, 1405, 1419-1420.) Deputy Harris saw an
abandoned car, a Honda, on the side of the road. (8RT 1403-1404, 1410.)
The deputies parked their patrol vehicle behind the Honda and looked
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inside the parked car. There were small, muddy footprints on the backseat
of the car. (8RT 1405-1406.) The deputies looked in the area around the
parked car. (8RT 1406-1407.) When Deputy Harris heard noise coming
from some bushes, he shined a flashlight in the direction of the bushes,
identified himself as law enforcement personnel, and made a verbal order to
"[c]ome on out." (8RT 1407.) Appellant and Marcos Esquivel appeared
from behind the bushes. (8RT 1407-1409; see 8RT 1427-1429; 10RT
1643-1644.)

Although it was a cold night, appellant was sweating profusely.
Appellant had mud all over his shoes, clothes, and hands. (8RT 1408-1409,
1417-1418.) When Deputy Harris asked appellant and Marcos Esquivel
what they were doing there, they both replied that they were at that location
because Marcos Esquivel needed to urinate. (8RT 1408-1410.) After
patting down appellant for safety reasons, Deputy Harris recovered the
Honda's key from appellant's pocket. (8RT 1410.) While Deputy Rousseau
walked with appellant and Marcos Esquivel back toward the parked car,
Deputy Harris continued to search the area. (8RT 1410-1411.)

While using his flashlight, Deputy Harris discovered co-defendant
Ricardo, who was lying on her stomach on the ground below some
shrubbery. When co-defendant Ricardo began to get up, Deputy Harris
ordered her to remain on the ground, and she complied. (8RT 1411-1413.)
With the use of his flashlight, Deputy Harris discovered two more children
(Maria Esquivel and Jose Esquivel), both lying on the ground in the same
area. (8RT 1413-1414.) Députy Harris noticed that co-defendant Ricardo
was lying on top of a shovel. (8RT 1414-1415, 1426; see People’s Exhibit
No. 2.) Deputy Harris saw a large pick. (8RT 1414-1415, 1426-1427; see
People's Exhibit No. 3.) Deputy Harris also saw a big, blue plastic bag that
appeared to contain something. (8RT 1414-1415.)
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Deputy Harris used his radio to inform Deputy Rousseau about his
discovery. (8RT 1416.) Deputy Rousseau, with appellant and Marcos
Esquivel, returned to Deputy Harris. (8RT 1416, 1418-1420.) Co-
defendant Ricardo, Maria Esquivel, and Jose Esquivel were ordered to
come out of the brush area. (8RT 1419-1421.) Deputy Rousseau started
digging with the shovel in the area underneath the bushes, which had loose
dirt. (8RT 1421.) After digging for about a foot and a half, Deputy
Rousseau found a piece of clothing. When he pulled the piece of clothing
up, Ernesto's arm came out of the dirt. (8RT 1421-1427; see People's
Exhibit Nos. 6 and 8 [photographs of Ernesto's burial site].) Deputy
Rousseau checked Ernesto's arm for any vital signs, but the arm was cold.
‘Eresto's body had been buried for at least 20 minutes. (8RT 1423.)

On the evening of March 2, 1998, Los Angeles County Sheriff’s
Detective Christine Carns, who was the investigating officer for the instant
case, arrived at Lopez Canyon Road. (8RT 1423, 1432-1434.) Detective
Carns took photographs of appellant's car and its contents. (8RT 1433-
1434.) The following morning, Detective Carns returned to the area of
Lopez Canyon Road with an archaeologist. (8RT 1434.) Detective Carns
was present when Ernesto's burial site was excavated, and Ernesto's body
was exhumed. (8RT 1434-1436.) Ernesto's body had been wrapped in a
blanket. There was a crucifix next to Ernesto's body inside the grave. The
grave was about four or five feet in size. (8RT 1435-1436; see People's
Exhibit No. 10 [Ernesto's crucifix].)

On May 21, 1998, Deputy Rousseau and Detective Carns took Marcos
Esquivel to Little Tujunga Road in the Angeles National Forest so that
Marcos Esquivel could lead them to Lupita’s burial site. Marcos Esquivel
led Deputy Rousseau and Detective Carns to a large turnout on the side of
the road, where Lupita had been buried. When this area was excavated,

Lupita's wrapped body was recovered. (8RT 1427-1432, 1443-1444.)
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4. The autopsies of Ernesto and Lupita

Dr. David Whiteman was a forensic pathologist and medical examiner
who worked for the Los Angeles County Coroner’s Department. He had
previously testified in federal and state courts as an expert witness,
specifically regarding the deaths of children. (8RT 1445-1448.) On
March 4, 1998, and March 5, 1998, Dr. Whiteman performed Ernesto's
autopsy and prepared the coroner’s report (case number 9801702). (8RT
1448-1457, 1470-1472, 1474-1476; see People's Exhibit No. 12 [coroner's
report regarding Ernesto]; People's Exhibit No. 13 [coroner's photographs
of Ernesto's body]; People's Exhibit Nos. 19 & 20 [coroner's diagrams of
Ernesto's body].) _

At the time of his death; five-year-old Ernesto was 45 inches in height
and weighed 36 pounds. (8RT 1457.) Ernesto's body appeared emaciated
and showed signs that he had been deliberately starved. (8RT 1448; ORT
1489, 1499-1500, 1507.) Ernesto's bones were visible through his skin
because his body lacked the normal amount of fat. (8RT 1453-1455.)
Ernesto's thymus was missing, which was a sign of chronic starvation.
(9RT 1499.) Ernesto had thinning hair, which was another sign of poor
nutrition. (9RT 1499.)

Both Dr. Whiteman and a radiologist examined Ernesto's body, and
X-rays were taken of his body. (9RT 1472.) Ernesto had a total of 20
broken bones, including 13 rib fractures, 4 leg fractures, and 3 arm
fractures. (9RT 1477-1491.) Several of the bones had been broken at
different times and were in various stages of healing. (9RT 1478-1484,
1487, 1489.) Ernesto's feet were bent inward at his ankles due to the leg
fracture and improper healing. (8RT 1455, 1464; 9RT 1488.) Ernesto's
arms were bent in a defensive position in the shape of the letter C. (9R’f
1482-1483.) Ernesto had several brain injuries, including hematomas or

blood clots. (9RT 1491-1498.)
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Ernesto had internal bruising, including bruises around two ribs and a
bruise in the muscle that covered the backbone. (9RT 1473-1474.) Ernesto
had numerous external injuries on his body. He had bruises, lesions, and
scars on his torso area. (8RT 1448, 1459-1460, 1463.) He had a curved
marking on his torso area, which appeared consistent with having been
inflicted by whipping with a cord. (8RT 1455, 1464, 1469.) On his chest,
there were seven small circular scars in one area and five small scars in
another area. (8RT 1463-1464.) Ernesto had scars, ulcers, aBrasions, and
lesions on his back. (8RT 1453-1454, 1462-1463.) There was an ulcer on
his left shouldef, four ulcers on his left buttock, and an ulcer and three scars
on his right hip. (8RT 1460, 1462-1463.)

There were bruises, scars, and abrasions on both of Ernesto's legs and
feet. (8RT 1455-1456, 1460, 1464.) There were ligature marks on
Ernesto's right leg, which were consistent with floor tiles having been tied
around that leg. The ulcers on Ernesto's right ankle were consistent with
two tiles having been tied around the right leg with each tile rubbing
against the ankle. (8RT 1456, 1460, 1464; 9RT 1502-1503.) There were
scars, abrasions, and bruises on both of Ernesto's arms. (8RT 1453, 1462-
1463.) There were bruises, abrasions, and scars on Ernesto's face and neck.
(8RT 1451-1453, 1465-1466, 1468-1469.) Ernesto had a ligature mark on
the left side of his neck. (8RT 1464-1465, 1469-1470.) Dr. Whiteman
opined that the age of Ernesto's numerous external‘injuries ranged from a
few hours of his death to around six months to possibly one year before his
death. (8RT 1461-1462, 1465, 1468-1470; 9RT 1503, 1505-1506.)

Dr. Whiteman discussed battered child's syndrome and opined that
Ernesto's case was a "textbook case for child abuse." (9RT 1498-1499.)
Dr. Whiteman added that he had never seen anything like Ernesto's case in
all his years as a pediatrician, forensic pathologist, and coroner. (9RT

1500.) Dr. Whiteman concluded that even without the recent brain
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hematoma, Ernesto would have died as a result of the "constellation of
injuries," referring to having been "starved,” "beaten,” "battered," and
"broken." (9RT 1509-1510.)

Dr. James Ribe was a forensic pathologist and senior deputy medical
examiner who worked for the Los Angeles County Coroner’s Department.
Dr. Ribe .had previously testified as an expert witness in the fields of
anatomic and forensic pathology, and his specialty concerned the death of
children. (9RT 1510-1513.) On May 22, 1998, photographs and X-rays
were taken of Lupita's body. On May 23, 1998, Dr. Ribe performed
Lupita's autopsy and prepared the coroner's report (case number 983647).
(9RT 1514-1519, 1522-1524, 1531-1532, 1536, 1546-1548; see People's
Exhibit No. 26 [coroner's report regarding Lupita]; People's Exhibit Nos.
27, 28 & 30 [photographs depicting Lupita's burial site, Lupita's body, and
crucifix on her body]; People's Exhibit No. 29 [coroner's diagram of
Lupita's skull].)

Before the autopsy, Lupita's body had been buried for about eight
months. (9RT 1530, 1553.) Her body was wrapped in clothing, a blanket, -
and a plastic bag. A metal crucifix had been placed on her chest. (9RT
15 16-1517, 1546-1548.) Lupita's facial features were not recognizable due
to decomposition. (9RT 1518.) There was considerable collapse of her
tissue and partial mummification of her tissue. (9RT 1518-1519, 1522.)
There was also chemical decomposition of Lupita's body because strong
acid had been poured on her body. Her bones had also been softened by the
acid. (9RT 1517-1522.) Dr. Ribe explained that it was more difficult to
evaluate Lupita's injuries due to the decomposition of her body and the
presence of acid on her body. (9RT 1522, 1544-1545; see 9RT 1543-
1545.)

The body of two-year-old Lupita was 32 inches long and weighed 18
pounds after some deterioration. (9RT 1540.) Dr. Ribe noted that Lupita’s
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size was that of an average 18-month-old child rather than that of a two-
year-old child. (9RT 1541-1542.)

Lupita had numerous head, skull, and brain injuries. There were
bruises on her scalp area and on the back of her head. (9RT 1518, 1522-
1525, 1529, 1543-1544.) Her skull bone had discoloration, indicating
hemorrhage or bleeding in the bone's surface, which resulted from blunt
force trauma, an impact, or éblow. (9RT 1525-1527.) Lupita's brain |
consisted of a yellowish pasty material with no anatomic features that had
pooled at the back of her skull. (9RT 1529.) Red liquid material was stuck
inside the back of her skull, which indicated that blood had possibly come
from inside the head, which was abnormal. (9RT 1529-1532.) There was
also dark discoloration inside the bone of Lupita's skull, which indicated
that there was bleeding inside the bone that had been caused by blunt force
trauma to the back of her head. (9RT 1531-1533.) There was a premortem
diastatic fracture to Lupita's skull, which occurred close to the time of her
death. A diastatic fracture is usually caused by brain swelling inside the
skull or by blunt force trauma to the area. (9RT 15.33-1536.)

There were numerous injuries to Lupita's body. Dr. Ribe consulted a
radiology expert. (9RT 1536.) Lupita had fractures in her right arm, right
collarbone, and both thighs. (9RT 1536, 1539.) Lupita had premortem
internal bruising, including discoloration of the tissue inside the side of her
neck and discoloration on her left back area, which both suggested bleeding
due to blunt force trauma. (9RT 1539-1540, 1543-1544.) Lupita's body
also lacked necessary endocrine organs, such as the thymus. (9RT 1542-
1543.)

Dr. Ribe opined that the cause of Lupita's death was blunt force

trauma and other unknown factors. (9RT 1543-1545.) Dr. Ribe also
| opined that Lupita had sﬁffered from chronic neglect, referring to

inadequate nutrition and care. Dr. Ribe concluded that Lupita had suffered
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from battered child syndrome, given her repeated injuries over a period of
time, resulting in injuries of different ages. (9RT 1545, 1554-1556.)
B. Defense

1. Defense for appellant6

Appellant did not testify in his defense, and he did not present any
other witnesses on his behalf at the guilt phase trial. (See 11RT 1862-
1864.)

2.  Defense for co-defendant Ricardo’

Co-defendant Ricardo testified in her own defense at the guilt phase
trial. (See 11RT 1781-1810, 1813-1847.) In 1985, when co-defendant
Ricardo was 14 years old, she went to visit appellant, Petra, and. their three
children. (11RT 1782-1784, 1787-1788.) During this trip, co-defendant
Ricardo was on a road with appellant and one of his children. Appellant
and another man, who were both armed with weapons, forced her down the |
road. A third man appeared. Appellant told co-defendant Ricardo that his
brother, Innocente, would arrive for her. Co-defendant Ricardo was
forcibly taken to Quizal, San Miguel, and Mexico City. In Mexico City,
appellant, who was about 22 or 23 years old at that time, told her that she
was there for appellant and not his brother. Co-defendant Ricardo had sex
with appellant although she did not want to be with him. (11RT 1784-
1788; see 11RT 1827, 1830.)

When co-defendant Ricardo was 15 years old, appellant brought her
to Newhall, California against her will. She worked at a Chuck E. Cheese
restaurant for about three months. Appellant beat her for allegedly looking

% Defense Exhibits B through J, for appellant's defense, were
admitted at the guilt phase trial. (See 11RT 1862-1864.)

" Defense Exhibits A, K, and L, for co-defendant Ricardo's
defense, were admitted at the guilt phase trial. (See 11RT 1862.)
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at other men. She wanted to leave appellant, but she was pregnant. Luz
was born in 1986. (11RT 1788-1790.) Appellant continued to beat co-
defendant Ricardo, using his fist and a belt. (11RT 1790.) In 1987, co-
defendant Ricardo took Luz and boarded a bus bound for Mexico City.
When they arrived in Mexico City, appellant was waiting for them at the
bus stop. He told ﬁer that he loved her. Co-defendant Ricardo returned to
California with appellant. (11RT 1790-1792.)

When they returned to Califomia, appellant stopped beating co-
defendant Ricardo for about two or three months. However, he started
beating her again, using his fist, a belt, and a broomstick. (11RT 1792.) In |
1989, co-defendant Ricardo called the police after appellant beat her with a
belt and a broomstick and then threatened to hit Luz. The police arrived
and took appellant to j ail.. After appellant was released from jail, he forced
co-defendant Ricardo to apologize for calling the police, and she complied.
(11RT 1792-1794.) Appellant continued beating co-defendant Ricardo.
They had another child together in 1990. At this time, appellant worked at
a restaurant, and co-defendant Ricardo watched their two children at their
residence in Pacoima. (11RT 1794.) |

In 1994, co-defendant Ricardo went to a shelter and obtained a
restraining order against appellant. (11RT 1794-1796.) She went to
shelters a total of three times, taking her children with her each time.
(11RT 1796.) However, each time, co-defendant Ricardo returned to
appellant. (11RT 1796-1797.) In June 1996, appellant beat co-defendant
Ricardo and threw a shoe at Luz when she tried to help her mother.
Appellant took co-defendant Ricardo to Hansen Dam Park, where she
contacted a female ice cream truck vendor. Co-defendant Ricardo and this
woman went to the police station. While co-defendant Ricardo was
speaking to a police officer, appellant arrived in his car, asked her to talk to

him, and then left. (11RT 1799-1802; see Defense Exhibit A [photographs
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taken of co-defehdant Ricardo at police station].) During another incident,
appellant beat co-defendant Ricardo inside his car for disobeying him
because he had ordered her to stay inside their residence while he went to
work, but she went outside with her children due to the hot weather. (11RT
1803-1804.)

Appellant regularly took co-defendant Ricardo to a mountain area and
beat her there. She was afraid to leave him. (11RT 1804-1805.) When
appellant went to visit Petra in Mexico, appellant took co-defendant
Ricardo to the southern part of California, where she waited for him at a
beach or park with their children. Co-defendant Ricardo did not leave
appellant because she was afraid of being deported. (11RT 1796-1797 ,
1805-1806.) ,

In the summer of 1997, when co-defendant Ricardo had four children
of her own and was pregnant with twins, five of Petra's children came to
live with her and appellant. At this time, co-defendant Ricardo and
appellant lived in the converted garage, and she and the children worked to
prepare and sell the corn. (11RT 1806-1810.) When Petra's children
arrived at their residence, appellant began to beat Ernesto and Lupita.
(11RT 1810, 1813-1814.) Appellant told co-defendant Ricardo that he
mistreated Lupita because she did not love appellant and did not "follow"
appellant. Appellant told her that he mistreated Ernesto because he did not
believe that Ernesto was his son. (11RT 1822.) »

On the day of Lupita's death in September 1997, co-defendant
Ricardo and Maria Esquivel were bathing Lupita with lukewarm water.

. vAppellant told Maria Esquivel to bathe Lupita with cold water, and she
complied. Maria Esquivel took Lupita out of the bathroom, where co-
defendant Ricardo remained. Co-defendant Ricardo heard appellant telling
Lupita to wake up. (11RT 1814-1815, 1818-1819.) When appellant yelled
for her, co-defendant Ricardo left the bathroom and tried to help Lupita to
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wake up. Co-defendant Ricardo said that they should take Lupita to the
hospital, but appellant refused. (11RT 1815-1816.) Appellant went to a
pharmacy and bought Pedialyte. (11RT 1816-1817.) Maria Esquivel told
co-defendant Ricardo that appellant had thrown Lupita against the
bathroom floor. (11RT 1817.) When appellant returned to the residence,
he asked if Lupita was awake. Appellant and co-defendant Ricardo did not
know what they should do. Later, Lupita was taken away from the
residence, and co-defendant Ricardo never saw Lupita agdin. (11RT 1817.)

For about two months after Lupita's death, appellant did not beat
Ernesto. However, appellant started beating Ernesto again in November
1997. (11RT 1818-1819.) Appellant beat Ernesto with a belt and a shoe.
Appellant's beatings of Ernesto got worse. (11RT 1819.) Co-defendant
Ricardo noticed that Ernesto's leg was broken. (11RT 1819.) Ernesto
needed appellant's permission to eat, and Ernesto ate alone. (11RT 1820-
1821.) Around February 1998, Ernesto lost éonsciousness. After he |
became unconscious, co-defendant Ricardo and the other children fed
Ernesto. (11RT 1820-1821.) |

On the evening of Ernesto's death, around 10:00 p.m., co-defendant
Ricardo was in the kitchen area. She did not see what had happened, but
she heard appellant telling Ernesto not to fall asleep. (11RT 1821-1822.)
Co-defendant Ricardo saw Ernesto lying on the floor with appellant by his
side, telling him to get up. She tried to help Ernesto, but he was unreSpon-
sive. (11RT 1822.) Appellant told co-defendant Ricardo to watch Ernesto.
Everybody else, including appellant, went to sleep. Ernesto was left on the
floor during the night. Co-defendant Ricardo fell asleep around 5:00 a.m.
and woke up at 6:00 a.m. (11RT 1822-1823.) Later that morning,
appellant took Ernesto away in a car and then returned to the residence.
(11RT 1823-1824.) Then, appellant, co-defendant Ricardo, and some of

the children went by car to another location, with Ernesto's body on the
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floor of the car's backseat. At this location, appellant and Jose Esquivel
dug a grave. At some point, the police arrived at that location. (11RT
1824-1826.)

After co-defendant Ricardo was arrested, she saw appellant on the bus
trans.porting them to and from jail. On the bus, he told her, among other
things, that he loved her, that she should not incriminate appellant, and that
what had happened was an accident. (11RT 1826-1827, 1839.) Co-
defendant Ricardo also received love letters from appellant, about one to
five letters each day. (11RT 1833-1846; see Defense Exhibit J [letters from
co-defendant Ricardo to appellant]; Defense Exhibit K [letters from
appellant to ‘co-defendant Ricardo]; see also 10RT 1738, 1744-1749;
Defense Exhibit L [letter from appellant to Petra].)

Luz testified, among other things, about appellant's beatings of co-
defendant Ricardo, using his hands, electrical cords, clothes hangers, shoes,
and a broomstick. (10RT 1692-1695, 1700-1701.) Appellant took co-
defendant Ricardo to the mountain area regularly to beat her there. (10RT
1695, 1699.) Luz also described the 1996 Hansen Dam Park incident when
appellant hit co-defendant Ricardo and threw a shoe at Luz, resulting in
Luz's bloody nose. At Hansen Dam Park, co-defendant Ricardo and Luz
met a woman with an ice cream 'truck, and they went to the police station.
(10RT 1696-1698.) After this incident, co-defendant Ricardo and her
children went to a shelter two or three times. However, co-defendant
Ricardo returned to appellant. (10RT 1698-1700.) |

Dr. Nancy Kaser-Boyd was a clinical and forensic psychologist, who
had previously testified in superior court as an expert regarding child abuse
and criminal cases. (11RT 1847-1850.) Dr. Kaser-Boyd interviewed co-
defendant Ricardo three times and conducted psychological tests on her.
(11RT 1850-1851.) Dr. Kaser-Boyd had expertise in the field of

psychology and a subspecialty in family violence and posttraumatic stress
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disorder, which was sometimes called battered woman’s syndrome. (11RT
1855.) Dr. Kaser-Boyd described her training and experience in the area of
battered woman’s syndrome. (11RT 1855-1856.)

Dr. Kaser-Boyd explained that battered woman’s syndrome is "a
mental state that comes about as a result of living with someone who is
repetitively violent and threatening and uses coercion to exact behavior to
get behavior that he or she wants." (11RT 1856.) In general, that has a
tendency to affect one's judgment because "[o]ver time, living with
violence, battered women come to have changes in their psychological
construction." (11RT 1856.) "Violence blocks personality." (11RT 1856.)
"It tends to make individuals feel overwhelmed, helpless, worthless."
(11RT 1856.) "Most battered woman report feeling pervasive [sic], fearful
and their level of fear can reach proportions of paralyzing terror, if the
violence is extreme." (11RT 1856.) The "level of severity of battered
woman's syndrome varies with the level of severity of the abuse." (11RT
1857.) "So like with other kinds of posttraumatic stress disorder, if the
stressor is extreme, the symptoms are more extreme." (11RT 1857.) It can
reach the level of making the victim intellectually paralyzed. (11RT 1857.)

C.  Stipulations

Prior to the guilt phase trial testimony of Dr. Whiteman, it was
stipulated that the child depicted in coroner's case number 9801702 was
Ernesto. (8RT 1446.) Prior to the guilt phase trial testimony of Dr. Ribe, it
was stipulated that the child subject in coroner's case number 9803647 was
Lupita. (9RT 1513.) During the guilt phase trial testimony of Dr. Ribe,
both defense attorneys stipulated regarding the crucifix (People’s Exhibit
No. 30) found with Lupita's body. (9RT 1547.) During the guilt phase trial
testimony of Jose Esquivel, it was stipulated that appellant was the father of

Jose Esquivel. (10RT 1642.)
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Prior to the defense evidence during the guilt phase trial, it was
stipulated that thita’s birthday was August 9, 1995. (11RT 1781.) During
the guilt phase defense testimony of co-defendant Ricardo, it was stipulated
that appellant wrote love letters to co-defendant Ricardo (Defense Exhibit
K). (11RT 1840-1841.) It was also stipulated that Defense Exhibit L. was a
letter written by appellant to Petra. (11RT 1842-1843.)

II. PENALTY PHASE
A. Factors in Aggravation

Some of appellant's children testified at the penalty phase trial,
including Edilberto, Luz, Juan, and Guadalupe Esquivel. Francisca Ruiz,
who was the foster mother for the children of co-defendant Ricardo, also
testified at the penalty phase trial.

Edilberto, who was the son of appellant and Petra, was 20 years old at
the time of his penalty phase trial testimony. (16RT 2065-2067.) When
Edilberto was 15 years old, he arrived in the United States and lived with
Petra and Juan. Sometimes, appellant visited them. (16RT 2068.)
Appellant never hit Edilberto during these visits. (16RT 2068.)

On a particular day, inside Petra's house, Edilberto called appellant a
"murderer" because Edilberto was angry that appellant had no explanation
for Lupita's death. (16RT 2068.) Appellant became angry and tried to hit
Edilberto. (16RT 2068-2069.) When appellant tried to hit him, Edilberto
went outside, screamed "like a madman," and wanted to call the police.
(16RT 2069.) Edilberto knocked on the door of the neighbor's house, but
no one answered so Edilberto was unable to call the police. (16RT 2069.)
Petra asked Edilberto to come back inside the house. (16RT 2069-2070.)
When Edilberto went inside the house, appellant threw him to the ground,
got on top of him, and tried to choke him. (16RT 2070.) Appellant placed
his hands around Edilberto's neck and squeezed. (16RT 2070.) Edilberto
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did not know how he got away from appellant. Appellant got off of
Edilberto and spoke to Petra. (16RT 2070.)

The next morning, Edilberto ran away from home. (16RT 2070.)
Edilberto left around January 1998 or February 1998, which was several
months after September 1997, when Lupita died. Edilberto left two weeks
before Emesto died. (16RT 2073.) |

Edilberto returned when he learned on television that Eresto had
died. (16RT 2070-2071.) Initially, Edilberto was not sure that what he had
seen on television concerned Ernesto, but Edilberto was very nervous.
Edilberto believed that Ernesto was involved because of the description of
the boy on television and the description of where the boy had been found.
This reminded Edilberto of how appellant had forced Edilberto to bury
Lupita, and appellant had poured acid on Lupita’s body. (16RT 2071-
2072.) When Edilberto thought about Lupita, he thought that she should
never have died. (16RT 2072.) When Edilberto thought about Ernesto, he
thought the same thing. (16RT 2072.) Edilberto felt "pretty bad" about
Lupita and Ernesto, and he "would éhange everything [he had] for their
life." (16RT 2072.)

Appellant beat Juan, who was close to Ernesto’s age. (16RT 2072.)
Appellant beat Juan with "[w]hatever was at hand." (16RT 2072.)
Appellant beat Petra with "[w]hatever was at hand." (16RT 2073.) Whén
Edilberto ran away from home, Petra had given birth to Francisco.
Appellant beat Petra while she was pregnant with Francisco. Appellant
would place Petra in the car, take her out to the street, and hit her. When
Petra returned, she was crying. When Edilberto asked her what had
happened, she would tell him very little. (16RT 2073-2074.)

' Edilberto did not want to come to court at all because "it all reminds
[Edilberto] of [his] brothers, and it hurts." (16RT 2074.) When the
prosecutor asked, "When you look at [appellant], what do you think?"
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Edilberto replied, "Shit." (16RT 2067.) Edilberto had a six-month-old son
named Javier Omar Esquivel ("Javier"), and Edilberto would never let
appellant near Javier. (16RT 2067.) Edilberto would never tell Javier
about appellant because Edilberto did not consider appellant to be his father
and never wanted to see appellant again. (16RT 2068-2069.) Edilberto did
not want to save appellant's life. (16RT 2‘074.)

Luz, who was the daughter of appellant and co-defendant Ricardo, did
not come to court to save appellant's life. (16RT 2076.) When Luz looked
at appellant, she "just hate[d] him." (16RT 2077.) Luz did not want
anyone to know that she was related to appellant. (16RT 2077.) In the
future, and if she had a family of her own, she was not going to tell her
family about appellant. (16RT 2077.) Luz did not want to use appellant's
last name. (16RT 2077.)

When the prosecutor asked Luz how it felt to get up in the morning
and see Ernesto lying there unconscious against the wall, she replied, "I felt
nothing. We didn’t know what was right and what was wrong." (16RT
2077.) When the prosecutor asked, "[W]hat you are saying to us is you
didn't know the difference between right and wron‘g in that house?" Luz
replied, "That's true." (16RT 2077.) Luz also indicated that she felt it was
the normal state of affairs. (I6RT 2077.) When the Iz;rosecutor asked her
how she felt when she heard Lupita's neck snap after appellant threw Lupita
against the wall, Luz replied, "I got scared in the beginning, but after, I felt
the same." (16RT 2077-2078.) Luz did not tell anyone at school because
she was scared that appellant would find out and beat her. (16RT 2078.)

Juan, who was the son of appellant and Petra, was 10 years old at the
time of his penalty phase trial testimony. (16RT 2078-2079.) Juan did not
want to come to court that day and see appellant. (16RT 2079.) When
Juan previously lived with Petra and Edilberto, appellant visited them.
(16RT 2079-2080.) Appellant hit Juan with a belt and shoes and once
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kicked him. (16RT 2080.) Juan had dreams that appellant was trying to
kill him. (16RT 2080.) When Juan thought about Lupita and Ernesto, he
missed them. (16RT 2080-2081.) Juan was sad at Lupita's funeral. (16RT
2081.) Juan did not care if he ever saw appellant again and did not care
what happened to appellant. (16RT 2081.)

Guadalupe Esquivel, who was the son of appellant and co-defendant
Ricardo, was eight years old at the time of his penalty phase trial testimony.
(16RT 2081-2082, 2086.) People's Exhibit No. 41 was a letter written by
Guadalupe Esquivel. (16RT 2084-2085.)8 Appellant beat Guadalupe
Esquivel with a belt and a shoe and with his fist. (16RT 2085-2086.)
Guadalupe Esquivel remembered Lupita. He would like to see her and play
with her. (16RT 2086.) Guadalupe Esquivel remembered Ernesto, missed
him, and would like to play with him. (16RT 2087.)

Francisca Ruiz, who was the foster mother for the children of co-
defendant Ricardo, recognized People's Exhibit No. 41 as a note given to
her by Guadalupe Esquivel. Ruiz and Guadalupe Esquivel were getting
ready for counseling, talking, and preparing for court. When Guadalupe
Esquivel gave the note to Ruiz, he said that he was scared. (16RT 2087-
2090.)

B. Factors in Mitigation

Several relatives of appellant testified at the penalty phase trial,
including his parents, Catalina Barrera and Hermogenes Esquivel, his aunt,
Irene Barrera, and his uncle, Urbano Guevara. Felipe Peralta, who was a

social work professor, also testified at the penalty phase trial.’

% People's Exhibit No. 41 was admitted. (See 16RT 2091.)

? Defense Exhibit M was a map of Mexico. (16RT 2091.)
Defense Exhibits M, N, and O were admitted at the penalty phase
trial. (16RT 2168.)
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1. Appellant's family members and friends

Catalina Barrera ("Catalina"), who was appellant's mother, lived in
Puente de Ixtla, Mexico, at the time of her penalty phase trial testimony.
About eight years earlier, Catalina had moved from Auxitlan, Mexico, to
Puente de Ixtla. (16RT 2094-2095.) When Catalina was 16 years old and
lived in Tepozcuaguil, Mexico, which was close toAAuxitlan, she married
Hermogenes Esquivel ("Hermogenes"). (16RT 2095.) Catalina and
Hermogenes had 10 children, and appellant was their oldest son. (16RT
2095-2096.) At the time of the penalty phase trial, appellant was 38 years
old. (16RT 2096.)

In Tepozcuaguil, Catalina and Hermogenes lived in a small ranch,
where they grew corn and raised animals. (16RT 2096-2097; see Defense
Exhibits B, C, & D [photographs of their house].) Their house was

"abandoned at the time of the penalty phase trial because they had moved
away about eight years earlier. This was the house where appellant grew
up. When appellant was about 13 years old, he started working on the
ranch. (16RT 2097.) Their other children also started working on the
ranch when they were about 13 years old. (16RT 2097-2098.) Appellant
went to school in Auxitlan for about four years. Appellant stopped
attending school when he was about 13 years old. (16RT 2098.) In their
Tepozcuaguil house, they did not have electricity or running water. (16RT
2098.) The house did not have a bathroom. (16RT 2099.) They did not
have a car or truck. (16RT 2098-2099.) '

When appellant was around 14 or 16 years old, he left his parents'
home in Tepozcuaguil for a few days to work in the fields in Puente de _
Ixtla. (16RT 2099-2100.) While in Puente de Ixtla, appellant stayed with
his grandfather and Irene Barrera ("Irene"), who was Catalina's sister.
(16RT 2099.) When appellant was about 17 years old, he went to work in
Mexico City. (16RT 2100.)
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Catalina knew Petra. (16RT 2100.) Petra grew up in Masocote,
which was about a kilometer away from Catalina's ranch. (16RT 2101; see
Defense Exhibit E, F, & G [photographs of Petra's mother, Petra's house,
and barn near Petra's house].) When appellant was 18 years old, he married
Petra. (16RT 2101.) Appellant and Petra lived with Catalina and
Hermogenes in Tepozcuaguil. (16RT 2101.) At that time, appellant was
working on the fields on his parents' ranch, cleaning corn. (16RT 2101-
2102; see Defense Exhibit I [photograph of corn growing near Auxitlan];
see also Defense Exhibit H [photograph of burros and baskets].) Catalina
explained that they sometimes ate the corn that they grew on their ranch
and sometimes sold the corn to cover household expenses. They grinded
the corn themselves. (16RT 2102.) |

At some point, appellant went to the United States to work. (16RT
2102.) Petra stayed at the house of Catalina and Hermogenes. (16RT
2102.) Appellant and Petra had one child at that time and later had more
children. (16RT 2102-2103.)

Catalina knew co-defendant Ricardo. (16RT 2103.) Catalina
remembered that when Petra tried to live with her own parents at their
home, her parents would not-allow Petra to stay. This was around the time
when appellant had returned to the United States with co-defendant
Ricardo. (16RT 2103.)

Petra and her children lived with Catalina for many years, until the
time when Catalina moved to Puente de Ixtla. (16RT 2103.) Catalina saw
appellant between the time that appellant left with co-defendant Ricardo
and the time that Catalina moved to Puente de Ixtla. (16RT 2103-2104.)
Appellant supported Petra and her children by working and sending them
money. (16RT 2104.) Catalina moved to Puente de Ixtla because someone
had robbed her and shot Hermogenes. (16RT 2104.) When Catalina

moved to Puente de Ixtla, she took three of her own children with her.
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Catalina's youngest child, a daughter, was 14 years old and lived with her in
Puente de Ixtla at the time of the penalty phase trial. (16RT 2104-2105.)
Petra and her six children also went with Catalina, Hermogenes, and their
three children to Puente de Ixtla. (16RT 2105-2106.) Petra and her six
children stayed in Puente de Ixtla for about eight days. Then, Petra called
appellant to come pick her up. Appellant came and moved Petra and her
children to Tijuana. (16RT 2106.) Catalina remained in Puente de Ixtla
and, at the time of the penalty phase trial, had her own house there.
Catalina sold the animals but still owned the ranch in Tepozcuaguil. (16RT
2106-2107; see Defense Exhibits N & O [photographs of a hillside, a road,
and burros].) The Mexican government brought Catalina from her
residence in Puehte de Ixtla to Tijuana and arranged for her visa and
paésport to come to the United States. (16RT 2108.)10

Hermogenes was appellant's father and Catalina's husband. (16RT
2112-2113.) At the time of the penalty phase trial, Hermogenes lived in
Puente de Ixtla, Mexico. (16RT 2123.) Appellant was born in
Tepozcuaguil. (16RT 2113.) Hermogenes had previously lived on a ranch
in Tepozcuaguil, where he had grown corn and raised animals. (16RT
2113-2114.) Appellant went to school, and he worked on the ranch after
school. When appellant was 14 years old, he stopped attending school, and

19 On cross-examination, Catalina indicated that she knew that
Ernesto and Lupita had died, but she did not know how they had died.
(16RT 2109-2110.) Catalina knew that the jury had found that
appellant had murdered both Ernesto and Lupita. (16RT 2110.)
Catalina did not know that the Mexican government had brought her
to court to keep appellant from being executed, and she did not know
that he could be executed. (16RT 2110.) Catalina was in court to ask
the jury to save appellant's life because she was his mother, and no
matter what appellant had done, she wanted to protect him. (16RT
2111.)
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he worked in the fields with Hermogenes. (16RT 2114.) The other children
also worked on the ranch. (16RT 2114-2115.) Hermogenes used a yoke of
oxen to plow the ground. The children helped by cleaning the corn. They
stored the corn to consume during the year. (16RT 2115) They also owned
cows and burros. (16RT 2116.) At some point, appellant went to Puente
de Ixtla to work in the fields with his grandfather. (16RT 2117.) Later,
appellant went to Mexico City to work in restaurants. (16RT 2116-2117.)

Appellant married Petra, and they lived with Hermogenes and
Catalina in Tepozcuaguil. (16RT 2117-2118.) After they were married,
appellant started going to the United States to work. (16RT 2118.)

It was an embarrassment to Hermogenes and his family that appellant
ran off with co-defendant Ricardo while he was married to Petra. (16RT
2120.) After appellant left with co-defendant Ricardo, Petra tried to move
back in with her own parents, but Petra's parents would not allow it. (16RT
2119-2120.) Thus, Petra came to live at Hermogenes's house, and he
supported her. (16RT 2120.) Petra had four children at that time and then
gave birth to another child. (16RT 2120.) Hermogenes had five children of
his own living with him at that time. (16RT 2120.) Petra lived at
Hermogenes's house for many years. (16RT 2120-2121.)

Hermogenes knew Edilberto but had never seen Ernesto. (16RT
2121.) Appellant sent money to Petra by mail to support his children.
(16RT 2121.) Appellant came to visit Petra's children about twice a year.
(16RT 2121.)

About eight years earlier, Hermogenes was robbed at his ranch in
Tepozcuaguil. (16RT 2118-2119.) During the robbery, Hermogenes was

~shot in the area of his jaw and chin. (16RT 2119.) After the robbery, he
moved to Puente de Ixtla, and moved in with his father-in-law. (16RT
2119, 2121-2122.) Petra and her children also stayed in Puente de Ixtla for
one or two weeks. (16RT 2122.) Petra called appellant to come and get
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her, and appellant arrived and took Petra and her children to the United
States. (16RT 2122-2123)"

Irene, who was appellant's aunt and Catalina's sister, lived in Puente
de Ixtla. (16RT 2124-2125.) Irene had known appellant since he was a
child. Appellant visited Irene in Puente de Ixtla when he was a child.
(16RT 2125.) Appellant also came to Puente de Ixtla to work. Irene’s
father worked by picking cotton or doing other farm labor, and appellant
did similar work when he was in Puente de Ixtla. (16RT 2125.)

Irene knew Petra, but she did not know co-defendant Ricardo. (16RT
2125.) It wés an embarrassment to the family that appellant had run off to
the United States with co-defendant Ricardo and left his wife, Petra. (16RT
2125-2126.) When Hermogenes was robbed and shot, he and his family
came to live at Irene's house. Petra and her children also came and stayed
about eight days. Then, Petra and her children left for Tijuana. (16RT
2126.) |

Irene was aware that appellant had been convicted of murdering two
of his children. (16RT 2126; see also 16RT 2127-2129.) Irene came to
testify because defense counsel had asked her to testify, and appellant was
facing the death penalty. (16RT 2126-2127.) In order to help appellant,
Irene had a large group in Cuenavaca and Puente de Ixtla praying for
appellant, specifically that appellant would not receive the death penalty
because "God's the only one that can give that last word." (16RT 2127.)

Urbano Guevara was appellant's uncle and Hermogenes's brother.
Guevara was 40 years old at the time of the penalty phase trial. (16RT

2130-2131.) Guevara referred to various locations on the map of Mexico,

"' On cross-examination, Hermogenes denied that he beat
appellant as a child or that he beat any of his other children or Petra's
children. (16RT 2123.)
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including Mexico City, Cuenavaca, Puente de Ixtla, Auxitlan, and
Tepbzcuaguil. *Guevara was married, had five children, worked as a farmer,
and lived in Puente de Ixtla. (16RT 2132.) Guevara worked in the fields
and was paid 100 pesos a day. (I6RT 2133.)

Guevara and appellant grew up together. (16RT 2133.) When
Guevara lived near Auxitlan, he went to school through the third grade.
Guevara attended school with appellant. (16RT 2133-2134.) Guevara knew
Petra before she married appellant. (16RT 2134.) Guevara lived in Puente
de Ixtla for four years and then moved to Tepozcuaguil. (16RT 2134.)
When they were growing up, Guevara lived near appellant, and they played
together as children. (16RT 2134.) When Guevara was 15 years old, he
went Mexico City and Cuenavaca and worked in restaurants and did
gardening. (16RT 2134-2135.) Appellant went with Guevara, and
appellant also worked in restaurants. (16RT 2135.)

The first time Guevara and appellant went to the United States, they
entered the country illegally. Appellant was married to Petra at that time.
(16RT 2135-2136.) Guevara and appellant worked at a Popeye's restaurant
on Sunset Boulevard. Guevara and appellant stayed in the United States
~ illegally for about one year. (16RT 2136.) Then, Guevara and appellant
returned to Mexico, and Guevara went to his home. (16RT 2136.) |

The next time Guevara went to the United States, he lived in Newhall.
Guevara worked at Mayo Plastic, which made plastics and gear for
swimming and valves. Guevara stayed in the United States for two years.
(16RT 2136-2137.) At this time, appellant was working in the United
States and living in Pacoima with co-defendant Ricardo. Guevara saw
appellant only once during this time. (16RT 2137.)

Guevara was aware that appellant was convictéd of murder and was
facing the death penalty. (16RT 2137-2138.) Guevara came to testify in an
attempt to save appellant from the death penalty. (16RT 2138.)
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2.  Felipe Peralta's testimony

Felipe Peralta was an associate professor in the school of social work
- at New Mexico State University in Las Cruces, New Mexico. (16RT 2141-
2142.) Peralta lived in El Paso, Texas, which was about 34 miles away
from Las Cruces. (16RT 2142.) Peralta discussed his academic
background, including his education in the United States and Mexico.
(16RT 2142-2143.) Peralta also taught at universities in Mexico. (16RT
2143, 2145.) Peralta's main area of research involved "children of the
streets," and he had published five studies of children in Mexico City and
Cuidad Juarez. (16RT 2143-2144.) Peralta had published eight or nine
articles, mostly dealing with éhildren of the streets. (16RT 2145.) Peralta
also did extensive study regarding prostitutes in Juarez. (16RT 2145-2146.)
Peralta studied and worked with physically abused children, especially in
the border location between El Paso, Texas and Ciudad Juarez, Mexico, and
had interviewed over 100 children who worked and lived in the streets of
Ciudad Juarez. (16RT 2144-2145.)

Peralta had never testified 1n a death penalty case or a murder case.
(16RT 2144.) Peralta previously testified a number of times in child abuse
cases where the "court [was] deciding what to do with the kids." (16RT
2144-2145.) »

In addition, Peralta studied Mexican immigrants in the United Stétes.
(16RT 2144.) In most cases regarding Mexican male immigrants, Peralta
learned what happened to them after they had moved to the United States.
Peralta studied the effects of coming to a different culture on the Mexican
males. (16RT 2146.) Peralta and a colleague followed up on domestic
cases, especially those that were committed by people from Mexico.

(16RT 2146.)
Regarding appellant's case, Peralta reviewed the guilt phase trial

testimony, the police reports, and the preliminary hearing testimony.
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(16RT 2146-2147.) Peralta interviewed appellant four or five times. (16RT
2158-2159.) Peralta interviewed members of appellant's family, including
Catalina, Hermogenes, Irene, Guevara, and appellant's brother and sister.
(16RT 2147, 2159.)"

Peralta explained that there were certain indicators of child abuse.
(16RT 2147.) One indicator of child abuse was marriage at a young age
because such younger individuals were more likely to abuse children than
older adults. (16RT 2147-2148.) Another indicator was the economic
situation of the family. (16RT 2148.) Another indicator was the legal
status of the people in the United States. If a person was an illegal
immigrant, there would be more pressure under those conditions, and there
would be more poteritial for child abuse. (16RT 2148.) Another indicator
was socialization. "If you are not in the mainstream in society with other
persons, there is a very high likely possibility of child abuse." (16RT
2148.) Baséd on Peralta's review of the police reports and his examination
of the guilt phase trial testimony, Peralta opined that all the
indicators/factors he mentioned were present in appellant's case, and there
were also additional factors. (16RT 2148.) An additional factor involved
appellant basically having two wives at the same time with children from
both women at the same time, which would create a lot of stress within
both families for everyone (appellant, both women, and all the children).
(16RT 2149.) Appellant's situation was not typical of Mexican culture.
(16RT 2149.) Another factor was the stressful situation of having a child

12 For the instant case, Peralta prepared a seven-page report in
2000 (People's Exhibit No. 42). (16RT 2158-2159,2167.) People's
Exhibit No. 42 was admitted at the penalty phase trial. (16RT 2170.)
On cross-examination, Peralta indicated that appellant had been
abused by Hermogenes on a regular basis. Peralta was surprised that
Hermogenes denied having beaten appellant. (16RT 2162.)
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born within the family, which created a lot of stress within the family.
Here, three children were born in a very short period of time in two
families, and that would create a lot of stress. (16RT 2149.)

Peralta opin'ed that in appellant’s situation, there were 10 risk factors
for child abuse. (16RT 2152, 2165-2166.) First, there was marriage at a
young age. Appellant was 18 years old, and Petra was 19 years old when
they married. (16RT 2152.) Second, the economic situation of selling
items in the street was very uncertain. (16RT 2152-2153.) Third, there
were two households. It wquld be difficult to cope with two wives at the
same time. (16RT 2153.) Fourth, appellant had a passport to live and work
in the United States, but he had lost that status due to his activity as a
"coyote." .(16RT 2153-2154, 2162-2163.) Fifth, there was an incident
where appellant was caught bringing people from Mexico into the United
States, and zippellant knew that he would probably be deported to Mexico if
he were caught by the immigration department. (16RT 2154.) Sixth,
appellant had no socialization given the demands of his two families.
Appellant appeared to have no friends. (16RT 2154.) Seventh, appellant
was isolated in the sense that he did not work with other people. (16RT
2155.) Eighth, appellant did not have close ties with his other family
members, including his brother and sister. (16RT 2155-2156.) Ninth, there
was a very high number of children involved, totaling 14 children. Also,
the children from two families lived together, and co-defendant Ricardo did
not want to take care of Petra's children. (16RT 2156-2157.) Tenth, there
was a lack of direcﬁon within the family about the children. The record did
‘not show that they belonged to a particular religious group. (16RT 2157-
2158.)

Peralta read Dr. Whiteman's guilt phase trial testimony regarding
Ernesto. (16RT 2149-2150.) When defense counsel asked, "Have you ever

seen child abuse worse than that?" Peralta replied, "I don't think so. I don't
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think so. This was one of the worst that I have seen." (16RT 2150-2151.)
Peralta opined that there was no excuse for that kind of behavior toward
Emesto. (16RT 2150.)

Peralta was familiar with the work situation of selling corn on the
street. (16RT 2150.) It was very common in Mexico to have oné’s children
selling corn after school because the legal age for children to work in
Mexico was 12'years old. Peralta had seen children as young as three or
four years of age working in the streets or begging in the streets, and that
was common in Mexico. (16RT 2150-2151.)

ARGUMENT

1. SUBSTANTIAL EVIDENCE SUPPORTED APPELLANT'S FIRST
DEGREE MURDER CONVICTIONS IN COUNTS 1 AND 6 AND THE
TORTURE-MURDER SPECIAL CIRCUMSTANCE FINDING

Appellant contends that the evidence was insufficient to prove he
committed willful, deliberate, premeditated murder or that either killing
involved torture. (AOB 27-93.) Specifically, appellant argues that there
was insufficient evidence to support: (1) his first degree murder conviction
based on the theory of torture (AOB 33-82); (2) his first degree murder
conviction based on the theory of willful, deliberate, and premeditated
murdéer (AOB 82-93); and (3) the jury's true finding on the torture-murder
special circumstance (AOB 30, 32, 93).

Respondent submits that substantial evidence supported appellant's
convictions in counts 1 and 6 for first degree murder based on torture,
appellant's convictions in counts 1 and 6 for first degree murder based on
willful, deliberate, and premeditated murder, and the jury's true ﬁhding on
the torture-murder special circumstance as to counts 1 and 6.

A. Factual Background

In count 1, appellant was convicted of the first degree murder (§ 187,

subd. (a)) of five-year-old Ernesto. (22CT 6066, 6085; see 15RT 2037.) In
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count 6, appellant was convicted of the first degree murder (§ 187, subd.
(a)) of two-year-old Lupita. (22CT 6070, 6086; see 15RT 2040.) As to

~ counts 1 and 6, the jury found the torture-murder special circumstance

(§ 190.2, subd. (a)(18)) and the multiple murder special circumstance

(§ 190.2, subd. (a)(3)) to be true. (22CT 6066, 6070, 6085-6086; see 15RT
2037-2038, 2040-2041.)

At the guilt phase trial, regarding the killings of Ernesto and Lupita,
the prosecutor advanced two theories of first degree murder: (1) murder by
torture, and (2) premeditated and deliberate murder. (See 8RT 1361-1362
[prosecutor stated in the guilt phase opening statement that she would be
arguing two theories of first degfee murder, namely, "premeditated murder"
and "murder by torture"]; 13RT 1898, 1905, 1912, 1917-1918 [prosecutor
stated in her guilt phase closing argument that she would be arguing that
appellant "committed first-degree murder two ways," specifically "first
through premeditation and deliberation" and secondly, through "torture
murde:r"].)13 The jury was instructed on both theories of first degree
murder. (See 22CT 6023-6024, 14RT 1996-1997 [CALJIC No. 8.20
regarding deliberate and premeditated murder]; 22CT 6025, 14RT 1998-
1999 [CALJIC No. 8.24 regarding murder by torture].)

B. Standard of Review

In reviewing a criminal conviction challenged as lacking
evidentiary support, "'the court must review the whole record in
the light most favorable to the judgment below to determine
whether it discloses substantial evidence - that is, evidence
which is reasonable, credible, and of solid value - such that a

13 mA jury may convict a defendant of first degree murder . . .
without making a unanimous choice of one or more of several theories
proposed by the prosecution.' [Citation.]" (People v. Jennings (2010)
50 Cal.4th 616, 639; see People v. Beardslee (1991) 53 Cal.3d 68,
92.)

37



reasonable trier of fact could find the defendant guilty beyonda
reasonable doubt.' [Citation.]" [Citation.]

(People v. Streeter (2012) 54 Cal.4th 205, 241; see People v. Gonzales
(2012) 54 Cal.4th 1234, 1273; People v. Jennings, supra, 50 Cal.4th at p.
638; People v. D'Arcy (2010) 48 Cal.4th 257, 293; People v. Hillhouse
(2002) 27 Cal.4th 469, 496; People v. Johnson (1980) 26 Cal.3d 557, 578.

| "We presume in support of the judgment the existence of every fact
the trier of fact reasonably could infer from the evidence. [Citation.]"
(People v. D'Arcy, supra, 48 Cal.4th at p. 293; see People v. Jennings,
supra, 50 Cal.4th at pp. 638-639; People v. Ramirez (2006) 39 Cal.4th 398,
463.) "If the circumstances reasonably justify the trier of fact's findings,
reversal of the judgment is not warranted simply because the circumstances
might also reasonably be reconciled with a contrary finding. [Citation.]"
(People v. D'Arcy, supra, 48 Cal.4th at p. 293; see People v. Jennings,
supra, 50 Cal.4th at p. 639; People v. Valdez (2004) 32 Cal.4th 73, 104.)
"An appellate court must accept logical inferences that the jury might have
drawn from the evidence even if the court would have concluded
otherwise. [Citation.]" (People v. Streeter, supra, 54 Cal.4th at p. 241; see
People v. Combs (2004) 34 Cal.4th 821, 849; People v. Rodriguez (1999)
20 Cal.4th 1, 11.) "The same standard of review applies to special-
circumstance allegations. [Citation.]" (People v. Streeter, supra, 54
Cal.4th at p. 241; see People v. Gonzales, supra, 54 Cal.4th at p. 1273;
People v. Jennings, supra, 50 Cal.4th at p. 638; People v. Maury (2003) 30
Cal.4th 342, 396; People v. Ochoa (1998) 19 Cal.4th 353, 413-414.)

C. Applicable Law’

1. General law regarding murder

""Homicide is the killing of a human being by another . . . ."

[Citation.]" (People v. Beltran (2013) 56 Cal.4th 935, 941.) "Criminal
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homicide is divided into two types: murder and manslaughter." (/bid.)
Section 187, subdivision (a), states: "Murder is the unlawful killing of a
human being, or a fetus, with malice aforethought." (See also People v.
Gonzalez (2012) 54 Cal.4th 643, 653 ["A conviction for murder requires
the commission of an act that causes death, done with the mental state of
malice aforethought (malice)."].)

Section 188 states:

Such malice may be express or implied. It is express
when there is manifested a deliberate intention unlawfully to
take away the life of a fellow creature. It is implied, when no
considerable provocation appears, or when the circumstances
attending the killing show an abandoned and malignant heart.
[11 When it is shown that the killing resulted from the
intentional doing of an act with express or implied malice as
defined above, no other mental state need be shown to establish
the mental state of malice aforethought. Neither an awareness of
the obligation to act within the general body of laws regulating
society nor acting despite such awareness is included within the
definition of malice.

This Court has explained:

Malice may be either express or implied. [Citation.]
Express malice is an intent to kill. [Citation.] Implied malice
does not require an intent to kill. Malice is implied when a
person willfully does an act, the natural and probable
consequences of which are dangerous to human life, and the
person knowingly acts with conscious disregard for the danger
to life that the act poses. [Citation.]

(People v. Gonzalez, supra, 54 Cal.4th at p. 653; see People v. Beltran,
supra, 56 Cal.4th at pp. 941-942.)

"A killing with expréss malice formed willfully, deliberately, and with
premeditation constitutes first degree murder. [Citation.]" (People v.
Beltran, supra, 56 Cal.4th at p. 942.) "'Second degree murder is the
unlawful killing of a human being with malice aforethought but without the

additional elements, such as willfulness, premeditation, and deliberation,
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that would support a conviction of first degree murder.' [Citation.]" (Ibid.;
see People v. Knoller (2007) 41 Cal.4th 139, 151.)
2.  Applicable law regarding murder by torture

Section 189 states, in relevant part: "All murder which is perpetrated
by ... torture, or by any other kind of willful, deliberate, and premeditated
killing, . . . is murder of the first degree." (Italics added; see People v.
Streeter, supra, 54 Cal.4th at p. 244 [first degree murder includes a murder
perpetrated by means of torture].) "'"The elements of torture murder are:
(1) acts causing death that involve a high degree of probability of the
victim's death; and (2) a willful, deliberate, and premeditated intent to cause
extreme pain or suffering for the purpose of revenge, extortion, persuasion,
or another sadistic purpose.” [Citation.]' [Citation.]" (People v. Streeter,
supra, 54 Cal.4th at pp. 244-245; see People v. Gonzales, supra, 54 Cal.4th
at p. 1273; People v. Jennings, supra, 50 Cal.4th at p. 643; People v.
D'Arcy, supra, 48 Cal.4th at p. 293; People v. Cook (2006) 39 Cal.4th 566,
602.) "Murder by torture does not require that a defendant have an intent to
kill or that the victim be aware of the pain. [Citation.]" (People v. Streeter,
supra, 54 Cal.4th at p. 245; see People v. Cook, supra, 39 Cal.4th at
p- 602.) "The jury may infer the intent to inflict extreme pain from the
ciréumstances of the crime, the nature of the killing, and the condition of
the victim's body. [Citation.]" (People v. Streeter, supra, 54 Cal.4th at
p. 245; see People v. Gonzales, supra, 54 Cal.4th at p. 1273; People v.
Chatman (2006) 38 Cal.4th 344, 390.) |

We have, however, cautioned against giving undue weight to the
severity of the wounds. Horrible wounds may be as consistent
with a killing in the heat of passion or an explosion of violence,
as with the intent to inflict cruel suffering. [Citation.]
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(People v. Chatman, supra, 38 Cal.4th at p. 390; see People v. Gonzalés,
supra, 54 Cal.4th at p. 1273; People v. Streeter, supra, 54 Cal.4th at p. 245;
People v. Cole (2004) 33 Cal.4th 1158, 1214.)

"The prosecution need not establish that the defendant intended to kill
the victim [citation], but must prove a causal relationship b.etween the
" tortuous acts and the death. [Citation.]" (People v. Jennings, supra, 50
Cal.4th at p. 643; see People v. Chatman, supra, 38 Cal.4th at p. 392.)

"The finding of murder-by-torture encompasses the totality of
the brutal acts and the circumstances which led to the victim's
death. [Citations.] The acts of torture may not be segregated
into their constituent elements in order to determine whether any
single act by itself caused the death; rather, it is the continuum
of sadistic violence that constitutes the torture." [Citation.]

(People v. Jennings, supra, 50 Cal.4th at p. 643; see People v. Proctor
(1992) 4 Cal.4th 499, 530-531.)

"If a defendant's acts of torture were a concurrent cause of the death, it
is no defense that the conduct of some other person contributed to the
death." (People v. Jennings, supra, 50 Cal.4th at p. 643.)

"""When the conduct of two or more persons contributes
concurrently as the proximate cause of death, the conduct of
each is a proximate cause of the death if that conduct was also a
substantial factor contributing to the result. A cause is
concurrent if it was operative at the time of the death and acted
with another cause to produce the death."" [Citation.]"
[Citations.]

(Ibid.; see People v. Sanchez (2001) 26 Cal.4th 834, 847.)

"To be considered the proximate cause of the victim's death, the
defendant's act must have been a substantial factor contributing
to the result, rather than insignificantly or merely theoretical.”
[Citation.]

(People v. Jennings, supra, 50 Cal.4th at p. 643.) "[A]s long as the jury

finds that without the criminal act the death would not have occurred when
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it did, it need not determine which of the concurrent causes was the
principal or primary cause of death.' [Citation.]" (/bid.)

3.  Applicable law regarding willful, deliberate, and
premeditated murder

As noted above (see Argument 1.C.2), section 189 states, in relevant
part: "All murder which is perpetrated . . . by any other kind of willful,
deliberate, and premeditated killing, . . . is murder of the first degree."
(Italics added.) "'An intentional killing is premeditated and deliberate if it
occurred as the result of preexisting thought and reflection rather than
unconsidered or rash impulse.' [Citation.]" (People v. Jennings, supra, 50
Cal.4th at p. 645; see People v. Stitely (2005) 35 Cal.4th 514, 543.) "In this
context, "premeditated" means "considered beforehand," and "deliberate"
means "formed or arrived at or determined upon as a result of careful
thought and weighing of considerations for and against the proposed course
of action." [Citation.]" (People v. Jennings, supra, 50 Cal.4th at p. 645,
see People v. Mayfield (1997) 14 Cal.4th 668, 767.) -

In People v. Anderson (1968) 70 Cal.2d 15 ("Anderson"), this Court
"identified three categories of evidence relevant to resolving the issue of |
premeditation and deliberation: planning activity, motive, and manner of
killing." [Citation.]" (People v. Streeter, supra, 54 Cal.4th at p. 242; see
People v. Jennings, supra, 50 Cal.4th at p. 645; People v. Combs, supra, 34
Cal.4th at p. 850; People v. Bolin (1998) 18 Cal.4th 297, 331.) "However,
these [Anderson] factors are not exclusive, nor are they invariably determi-
native. [Citation.]" (People v. Combs, supra, 34 Cal.4th at p. 850; see
People v. Streeter, supra, 54 Cal.4th at p. 242; People v. Jennings, supra,
50 Cal.4th at p. 645.) ""Anderson was simply intended to guide an
appellate court's assessment whether the evidence supports an inference-
that the killing occurred as the result of preexisting reflection rather than

unconsidered or rash impulse. [Citation.]" [Citation.]" (People v.
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Streeter, supra, 54 Cal.4th at p. 242; see People v. Combs, supra,. 34
Cal.4th at p. 850; People v. Bolin, supra, 18 Cal.4th at pp. 331-332.)
4. Applicable law regarding the torture-murder
special circumstance
Section 190.2, subdivision (a)(18), states:

(a) The penalty for a defendant who is found guilty of
murder in the first degree is death or imprisonment in the state
prison for life without the possibility of parole if one or more of
the following special circumstances has been found under
Section 190.4 to be true: [{] ... (18) The murder was
intentional and involved the infliction of torture.

(See People v. Gonzales, supra, 54 Cal.4th at pp. 1273-1274; People v.
Whisenhunt (2008) 44 Cal.4th 174, 202; People v. Elliot (2005) 37 Cal.4th
453,479.)

Proof of a murder committed under the torture-murder special
circumstance requires (1) proof of first degree murder, (2) proof
that the defendant intended to kill and torture the victim, and (3)
proof of the infliction of an extremely painful act upon a living
victim. [Citation.]
(People v. Jennings, supra, 50 Cal.4th at p. p. 647; see People v. Davenport
(1985) 41 Cal.3d 247, 271.)

The torture-murder special circumstance thus is distinguished
from first degree murder by torture in that it requires defendant
to have acted with the intent to kill and applies where the death
involved the infliction of torture, regardless of whether the acts
constituting the torture were the cause of death. [Citations.]

(People v. Jennings, supra, 50 Cal.4th at p. 647; see People v. Bemore
(2000) 22 Cal.4th 809, 842-843.)

Moreover, this Court has previously concluded that a jury's erroneous
finding on the torture-murder special circumstance is subject to harmless
error analysis. In People v. Mungia (2008) 44 Cal.4th 1101, this Court
found insufficient evidence to support the torture-murder special

circumstance (§ 190.2, subd. (a)(18)) but concluded that this error in the
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jury's finding was harmless. (People v. Mungia, supra, 44 Cal.4th at

p- 1139; see also People v. Pearson (2012) 53 Cal.4th 306, 324; People v.
Castaneda (2011) 51 Cal.4th 1292, 1354.) In People v. Mungia, this Court
stated:

[The] [d]efendant claims that our reversal of the torture-
murder special circumstance requires reversal of the judgment of
death. We find the error harmless under any standard. The jury
properly considered two other valid special circumstance

. findings (murder in the commission of a burglary and robbery),
all of the facts and circumstances underlying [the victim's]
murder, and [the] defendant's lengthy criminal record. There is
no likelihood that the jury's consideration of the mere existence
of the torture-murder special circumstance tipped the balance
toward death. We have frequently rejected similar contentions.
[Citations.]

(People v. Mungia, supra, 44 Cal.4th at p. 1139.)

D. Relevant California Supreme Court Cases

To support his claim of insufficient evidence, appellant primarily
relies on the case of People v. Steger (1976) 16 Cal.3d 539. (See AOB 33-
39.) In People v. Steger, the defendant was convicted of the first degree
murder of her three-year-old stepdaughter, Kristen, on a murder by torture
theory. Kristen died from head injuries, and her body was covered with
cuts, bruises, and other injuries, most of which could only have been caused
by severe blows. The defendant admitted that she beat Kristen to effect
discipline. (/d. at pp. 542-543, 549, fn. 5.)

This Court concluded that the evidence did not support the defendant's
conviction for first degree rhurder, explaining:

[O]n the record of the case at bar [the] defendant cannot be
guilty of first degree murder by torture. Viewed in the light
most favorable to the People, the evidence shows that [the]
defendant severely beat her stepchild. But there is not one shred
of evidence to support a finding that she did so with cold-
blooded intent to inflict extreme and prolonged pain. Rather, the
evidence introduced by the People paints [the] defendant as a
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tormented woman, continually frustrated by her inability to
control her stepchild's behavior. The beatings were a misguided,
irrational and totally unjustifiable attempt at discipline; but they
were not in a criminal sense wil[l]ful, deliberate, or
premeditated.

(People v. Steger, supra, 16 Cal.3d at p. 548.) Thus, this Court modified
the judgment by reducing the degree of the crime to second degtee murder.
(Id. at p. 553.)

Although appellant primarily relies on People v. Steger, supra, 16
Cal.3d 539, there are several other relevant cases in which this Court has
found substantial evidence to support the capital defendant's conviction for
first degree murder by torture upon a child-victim, the capital defendant's
conviction for first degree premeditated and deliberate murder, and/or the
true finding regarding the torture-murder special circurﬁstance. (See
People v. Gonzales, supra, 54 Cal.4th 1234; People v. Jennings, supra, 50
Cal.4th 616; People v. Whisenhunt, supra, 44 Cal.4th 174; People v.
Mincey (1992) 2 Cal.4th 408.) A comparison of appellant's case with these
relevant cases shows that there was substantial evidence to support
appellant's convictions for first degree murder by torture, appellant's
convictions for first degree premeditated and deliberate murder, and the
jury's true finding regarding the t_orture-murder. special circumstance in the
instant case. ' |

In People v. Mincey, supra, 2 Cal.4th 408, the defendant was
convicted of, among other things, the first degree murder (§ 187) of five-
year old J ames, who was the son of the defendant's girlfriénd, Sandra B.'

The jury also found the torture-murder special circumstance (§ 190.2, subd.

' Sandra was also charged with murder and other felony _
counts, but her pretrial motion for severance was granted, and the case
proceeded to trial only against the defendant. (People v. Mincey,
supra, 2 Cal.4th at p. 426.)
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(a)(18)) to be true. The defendant was sentenced to death. (People v.
Mincey, supra, 2 Cal.4th at p. 426.) The defendant, Sandra, James, and
Sandra's four-year-old daughter, Wendy, lived together in an apartment.
On December 23, 1983, James was found dead in the apartment, wet and
wrapped in a blanket, lying on a bed with Sandra. Inside and outside the
apartment, a substantial amount of physical evidence relating to James's
murder was found, including a board with blood and fecal material, a
leather belt with metal grommets and feces, bloodstained pillows and
children's clothing, a fan belt with human blood, and other items. (/d. at
pp. 426-427, 429.) The physician who performed James's auiopsy
concluded that massive blunt force injuries were the cause of his death.
James's body had hundreds of injuries, virtually all.of which could have
been inflicted within 24 to 48 hours of his death. (/d. at p. 428.) Wendy,
who was five years old at the time of the defendant's trial, testified that on
the day of James's death, the defendant had whipped her and James with a
belt because she had wet the bed. (/d. at p. 429.) During three interviews,
the defendant told the police, among other things, that he had whipped
James three times on the morning preceding the murder, for wetting the
bed. (Id. at pp. 429-430.)

On appeal, the defendant claimed that there was insufficient evidence
to support his conviction for first degree murder by torture. (People v.
Mincey, supra, 2 Cal.4th at p. 432.) First, the defendant argued that the
only evidence of intent to torture was the condition of James's body, and
that as a matter of law, intent to torture cannot be inferred solely from the
condition of the victim's body. (/bid.)

This Court rejected the defendant's argument, stating:

As [the] defendant points out, the severity of a victim's
wounds is not necessarily determinative of intent to torture.
Severe wounds may be inflicted as a result of an explosion of
violence [citing People v. Steger, supra, 16 Cal.3d at p. 547, fn.
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3] or an "of animal fury" [citation]. [{] It does not follow,
however, that because the severity of the victim's wounds is not
necessarily determinative of the defendant's intent to torture, the
nature of the victim's wounds cannot as a matter of law be
probative of intent. Intent is a state of mind. A defendant's state
of mind must, in the absence of the defendant's own statements,
be established by the circumstances surrounding the commission
of the offense. [Citation.] The condition of the victim's body
may establish circumstantial evidence of the requisite intent. "In
determining whether a murder was committed with that intent
[to torture], the jury may of course consider all the
circumstances surrounding the killing. Among those
circumstances, in many cases, is the severity of the victim's
wounds." [Citations.]

(People v. Mincey, supra, 2 Cal.4th at pp. 432-433.)

Second, relying on People v. Steger, supra, 16 Cal.3d 539, the
defendant argued that "his actions constituted a 'misguided, irrational and
totally unjustified attempt at discipline' rather than willful, deliberate, or
premeditated acts." (People v. Mincey, supra, 2 Cal.4th at p. 434.) This
Court rejected the defendant's argument, explaining;: ’

In People v. Steger, [citation], which involved the fatal
beating of a child, we held that the evidence established that
"[t]he beatings were a misguided, irrational and totally
unjustified attempt at discipline; but they were not in a criminal
sense wil[l]ful, deliberate, or premeditated." [Citation.] Steger

“did not, however, hold or suggest that a child abuse homicide
could not also constitute a torture murder. We specifically said
in Steger: "In holding the evidence does not support a
conviction of first degree murder, we do not imply, of course,
that a murder of a child can never be torture murder. In
appropriate circumstances a child batterer can be found to be a
torturer. All we hold is that here the prosecution did not prove
[the] defendant murdered her stepchild with a wil[l]ful,
deliberate, and premeditated intent to inflict extreme and
prolonged pain." [Citation.] []] The death of a child may result
from an explosion of violence, a misguided attempt at discipline,
or torture, depending on the facts of the case. [Citation.] Just as
child abuse can involve torture, a misguided attempt at
discipline can involve an intent to cause cruel pain and suffering.
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There is no legal immunity from conviction for first degree
torture murder because the victim happened to be a child.

(People v. Mincey, supra, 2 Cal.4th at p. 434, quoting People v. Steger,
supra, 16 Cal.3d at p. 549.) |

Then, this Court concluded that the evidence was sufficient to support
the defendant's conviction for first degree murder by torture, stating:

From the circumstances surrounding James's death - including
the number and nature of the wounds, and the length of time
over which they were inflicted - and the expert testimony
presented, the jury could have reasonably found beyond a
reasonable doubt that [the] defendant's acts were premeditated
and deliberate, involved a high probability of death, and were
committed with the intent to cause cruel pain and suffering for a
sadistic purpose. [Footnote & citation. ]

(People v. Mincey, supra, 2 Cal.4th at pp. 435-436.)

In People v. Gonzales, supra, 54 Cal.4th 1234, the defendant was
convicted of the first degree murder (§ 187, subd. (a)) of his wife's four-
year-old niece, Genny Rojas ("Genny"), with the special circumstance of
torture (§ 190.2, subd. (a)(18)). After a second penalty trial, the defendant
was sentenced to death. (People v. Gonzales, supra, 54 Cal.4th at p. 1242.)
Genny had been removed from her mother's custody and sent to live with
her grandmother, Utilia Ortiz. Ortiz eventually sent Genny to live with
Ortiz's daughter, Veronica Gonzales ("Veroniéa")15 and Veronica's
husband, the defendant. (/bid.) The defendant and Veronica had six
children of their own and lilved in a two-bedroom apartment. (/bid.) On the
evening of Genny's death, two neighbors, who were standing outside the

window of the defendant's apartment, heard a loud bang or thud, as if some-

15 Veronica was also convicted of Genny's murder in a separate
trial and sentenced to death. (See People v. Gonzales, supra, 54
Cal.4th at p. 1242, fn. 3.)

48



thing had hit a wall inside the apartment, immediately followed by the
sound of a crying child. (/bid.) The de.fendant looked out the window and
shut it forcefully. (/d. at pp. 1242-1243.) The defendant left his apartment,
walked to a nearby liquor store, and returned home quickly. (/d. at

p. 1243)) Shortly after, another neighbor heard Veronica screaming for
help. Veronica said that Genny had been burned in the bathtub, asked this
neighbor to come with her, and told the neighbor not to call the police.
Inside the apartment, the neighbor saw Genny lying on the floor with the
defendant nearby. The neighbor ran to get her sister, who was a nurse's
assistant. When the néighbor's sister arrived, she attempted CPR on Genny,
but Genny's body was cold. (/bid.) A 911 call was placed, and the police
arrived, but Genny was already dead. (/d. at pp. 1243-1244.)

The medical examiner performed Genny's autopsy. (People v.
Gonzales, supra, 54 Cal.4th at p- 1244.) Genny was thin and small, but
adequately nourished. (Zbid.) Genny's body was covered with injuries, as
described below:

A large burned area on top of Genny's head had only
partially healed. This injury was infected, and at least a week
old. It could have been caused by hot liquid, possibly on more
than one occasion. The back of the head was also burned.
There was hair loss, both in the burned area and elsewhere. A
similar burn appeared on the back of the neck and shoulder. The
skin on Genny's ears had been eroded, exposing the cartilage.
There were also abrasions at the end of her eyebrows and on the
bridge of her nose. These injuries could have been caused by
rough fabric tightly bound around her head. [f]] There was
bruising around both eyes, probably inflicted within a day or two
of death. Pinpoint hemorrhages in the right eye were typical of
strangulation. The cheekbone, shoulder, and neck were bruised.
There were recent burns on both cheeks, in a grid pattern
matching the grill on a hairdryer found in the [defendant's and
Veronica's] apartment. Similar burns appeared on the shoulders
and left bicep. Genny's lip was lacerated and torn away from the
gum. Numerous small injuries on her face could have been
inflicted with a hairbrush. She had suffered a subdural
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hematoma, the result of a blow or shaking within a day of her
death, and an older brain hemorrhage that had been caused by
a violent blow. [Y] Genny's neck bore a ligature mark,
extending upward behind her left ear. This injury was a week or
two old. A similar scar ran from her jawbone to the underside of
her chin. There were triangular scars on top of her left shoulder.
On her arms were parallel scars typical of the marks left by
handcuffs. Handcuffs matching the marks on Genny's arms
were recovered from the [defendant's and Veronica's] apartment.
Her arms and wrists also had abrasions, which could have been
caused by binding with a cord. Bruises on the insides of her
thighs suggested she had been grabbed from behind with a great.
deal of force. Ulcerated areas on both heels in the area of the
Achilles tendon were consistent with erosion from binding.

(People v. Gonzales, supra, 54 Cal.4th at p. 1244, italics added.)
As described below, the most significant injury and the cause of
Genny's death was the burn on the lower part of her body:

It appeared to be an immersion burn, with spared areas behind

the knees, in the groin area, and on the buttocks, indicating that

Genny had been held down in a fetal position in the tub, with her

arms out of the water. Death would have occurred within two to

three hours. There was no evidence of drowning. Genny's

thymus gland was atrophied, a sign of prolonged stress. It was

clear to the [medical] examiner that she had been chronically

and repeatedly abused.
(People v. Gonzales, supra, 54 Cal.4th at p. 1245, italics added.) A
pediatric burn expert confirmed that Genny's burn was an immersion injury.
(Ibid.) '

There were bloodstains, consistent with Genny's DNA, in a wall
indentation behind a bedroom door inside the defendant's and Veronica's
apartment. (People v. Gonzales, supra, 54 Cal.4th at p. 1245) There were
also bloodstains, consistent with Genny's DNA, inside a closet of that

bedroom. (Id. at pp. 1245-1246.)

The bloodstains [in the bedroom closet] were consistent with a
scenario in which a bleeding child Genny's size was suspended
from the hook in the closet, rubbing some blood on the surfaces
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around her and casting some off as she swung back and forth,
bracing herself with her feet on the box and on the wall.

(Id. at p. 1246.)

A videotape of the preliminary hearing testimony of the defendant's
oldest son, eight-year-old Ivan, Jr., was also admitted at the guilt phase
trial. (People v. Gonzales, supra, 54 Cal.4th at p. 1247.) Among other
things, Ivan testified that Genny did not sleep with the other children, but
she slept in the bathtub or in the bedroom of the defendant and Veronica.
(Ibid.) Genny's hands and feet were tied when she was in the tub. (Ibz'd.)
Ivan testified that he saw Genny inside the bedroom closet many times,
with her hands tied. He once saw Genny hanging inside the closet with her
hands tied and her feet off the ground. (/bid.) While the other children ate
in the kitchen, Genny ate in the defendant's and Veronica's room. (/bid.)
Sometimes, the defendant and Veronica hit Ivan for giving the crying
Genny food. (/bid.)

On appeal, among other things, the defendant argued that the evidence
was insufficient to show that he intended to torture or kill Genny. (People
v. Gonzales, supra, 54 Cal.4th at p. 1273.) After summarizing the relevant
law regarding murder by torture and the torture-murder special
circumstance (see id. at pp. 1273-1274), this Court rejected the defendant's
sufficiency claim, explaining:

The evidence that Genny was extensively tortured over a
period of time was overwhelming in this case. Her injuries were
such that an intent to inflict extreme and prolonged pain for a
sadistic purpose was obvious. The inference that the torture
began as an effort to discipline Genny was reasonable, and
defendant admitted that he was the spouse who mainly
disciplined the children. He also admitted putting Genny in the
box in the closet, and wiring the hook above the box, to "scare
her." Defendant further admitted running the bath water for
Genny the night she died, and helping Veronica put her in the
bath. The evidence showed that it took 15 minutes to fill the
bathtub with water hot enough to inflict the burn that caused
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Genny's death. Defendant could not have been unaware of the
temperature, or the effect it would have on the child. After she
was forcibly scalded to the point where her skin was sloughing
off, defendant did nothing to seek help for her until rigor mortis
was setting in. These facts were amply sufficient for the jury to
find that defendant intentionally tortured and killed Genny.

(Id. at p. 1274.)

In People v. Jennings, supra, 50 Cal.4th 616, the defendant was
convicted of the first degree murder (§ 187) of his five-year-old son, Arthur
Jennings ("Arthur"). The jury also found the torture-murder special
circumstance (§ 190.2, subd. (a)(18)) to be true. The defendant was
sentenced to death. (People v. Jennings, supra, 50 Cal.4th at p. 627.)16
Shortly after Arthur's birth in November 1990, the defendant and Michelle
~ placed Arthur in the care of the defendant's mother. After the defendant's
mother became ill, Wilma S., who was the defendant's half sister living in
Montana, began caring for then four-month-old Arthur. (Zbid.) In
November 1995, the defendant informed Wilma that he wanted Arthur
back. The defendant and Michelle had a newborn daughter, Pearl, and they
wanted to raise their children together. Wilma brought Arthur to the
defendant in California, and Wilma returned to Montana. At that time,
Arthur was in good health and weighed about 64 pounds. (Id. at pp. 627-
628.) During late 1995 and early 1996, the defendant's neighbors saw signs
that Arthur was being physically abused. (/d. at pp. 628-629.)

On January 5, 1996, Michelle asked a worker at child protective

services if an adoptive home could be found for Arthur. On January 15,

'® The defendant was tried together with his wife, Michelle
Jennings ("Michelle"), who was Arthur's mother. Michelle was
convicted of first degree murder and ultimately sentenced to state
prison for 25 years to life. (People v. Jennings, supra, 50 Cal.4th at
p. 627 & fn. 2.)
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1996, the defendant and Michelle went to the office of child protective
services with Pearl, who appeared to be well taken care of and happy.
Michelle again asked about an adoptive home for Arthur. (People v.

| Jennings, supra, 50 Cal.4th at p. 629.) On February 4, 1}996, a female
neighbor visited the defendant, who was home with Arthur. While the
defendant and the neighbor were in a room watching television, the
defendant told Arthur to go to the bedroom. Arthur reentered the room and
was present when the defendant attempted to kiss the neighbor, and she |
resisted. The defendant told Arthur again to return to the bedroom. As
Arthur began walking away, the defendant grabbed him and struck him on
the back of the head with a fireplace shovel. The defendant then picked up
Arthur and threw him on the bed. The defendant threatened the neighbor
about saying anything, and she said that she would remain quiet and left.
(Ibid.) Arthur died within an hour of being struck on the head with the
shovel. Initially, the defendant and Michelle buried Arthur's body in a
shallow grave inside an old chicken coop. A few hours later, they threw
Arthur's body down a nearby desert mine shaft. (Id. at p. 630.)

On February 6, 1996, the defendant and Michelle reported Arthur
missing to the sheriff's department, and a search began. Later, the.
defendant and Michelle admitted that Arthur was dead, and they led law
enforcement officers to the mine shaft where Arthur's unclothed body was
found wrapped in a blanket. (People v. Jennings, supra, 50 Cal.4th at p.
630.) In subsequent interviews, the defendant and Michelle detailed their
abuse of Arthur. Among other things, the defendant admitted that at
various times, he had pushed, elbowed, kicked, shook, and hit Arthur. The
defendant and Michelle also admitted that they gave Arthur an over-the-
counter sleep aid and two prescription painkillers. (/d. at pp. 630-631.)

A forensié pathologist performed the autopsy on Arthur's body.
(People v. Jennings, supra, 50 Cal.4th at pp. 632-633.) At the time of his
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death, Arthur was 3 feet and 10 inches tall and weighed 35 pounds.
Arthur's body as a whole was "'severely emaciated and malnourished." (/d.
at p. 632.) Arthur had numerous visible physical injuries, including
bruises, abrasions, and/or lacerations to his nose, lips, gums, tongue, hand,
arms, elbow, buttocks, back, chest, and shoulders. (Ibid.) Arthur also had a
severe burn on his right hand, a major hemorrhage to his right shoulder
blade area, and a scar on the back of his right thigh. (/bid.) Arthur had two
injuries on the back of his head, one which was a few weeks old and one
"fresh" one which occurred no more than six hours before his death. (Ibid.)
An internal examination revealed that Arthur had extensive hemorrhaging
to the deeper layers of his scalp, which extended across his entire forehead,
indicating some kind of recent blow or impact to the area that was separate
-from his other recent head injury. Arthur also had a subdural hemorrhage
on the side of his head that was at least 10 days old, and hemorrhaging
around the optic nerves of the back of his eyes from the same injuring
event. (Id. at pp. 632-633.) At the time of his death, Arthur had acute
pneumonia. (/d. at p. 633.) Toxicology tests showed that Arthur had three
drugs in his blood system: (1) a significant amount of Unisom consistent
with the administration of two sleeping pills, (2) a small amount of the
prescription painkiller Vicodin; and (3) a small amount of Valium. (/bid.)
The pathologist testified that Arthur had. "'causes' of death. The main
cause of death was the "'combined drug toxicity." The contributing causes
of death were "'acute and chronic physical abuse and neglect' and "acute
pneumonia." (/bid.) The pathologist further testified that Arthur's cause of
death was the "'entire problem' - the drugs, the physical injuries, and the
malnutrition and emaciation - 'all working together." (Ibid.) |
On appeal, the defendant first argued that there was insufficient
- evidence to support his first degree murder conviction based on a murder

by torture theory. (People v. Jennings, supra, 50 Cal.4th at p. 642.) The
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defendant did not argue that his physical abuse of Arthur, which included
"burning Arthur's hand on the stove, giving him black eyes, hitting him
with a two-by-four, violently shaking and banging Arthur's head against the
wall, kicking him in the midsection, duct-taping his mouth and hands,
smothering him, and hitting Arthur in the back of the head with a fireplace
shovel," was insufficient to establish torture. Rather, the defendant argued
that, assuming it was torture, there was insufficient evidence that the
defendant's torture of Arthur was the "'but for'" cause of Arthur's death,
which the defendant attributed to drugs. (/bid.) This Court held that there
was sufficient evidence to support the defendant's conviction for first
degree murder by torture because there was sufficient evidence "from
which a reasonable juror could have found that [the] defendant's acts of
physical violence and deliberate starvation of Arthur were concurrent
causes of Arthur's death‘." (Id. at pp. 642, 644-645.)

Second, this Court held the evidence was sufficient for a reasonable
jury to have found that Arthur's killing was prerﬁeditated and deliberate,
which also supported the first degree murder conviction. (People V.
Jennings, supra, 50 Cal.4th at pp. 646-647.) This Court reiterated that
there was sufficient evidence that the defendant caused Arthur's death and,
in the context of discussing the torture special circumstance, subsequently
found that there was sufficient evidence that the defendant intended to kill
Arthur. (Id. at p. 645.)

Then, this Court considered the three Anderson factors and stated:

In the case before us, the evidence of preexisting motive
clearly supports a finding of premeditation and deliberation.
After returning to the [defendant's and Michelle's] residence,
Arthur soon proved to be a difficult child with significant
problems, and [the] defendant and Michelle quickly found
themselves ill-equipped to handle Arthur's "fits" and were
unable to manage or control his behavior. Although Wilma S.
clearly had said she would take Arthur back at any time,
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defendant did not pursue this option, nor did he pursue the
course of giving Arthur up for adoption. Instead, he attempted
to "discipline" Arthur by inflicting repeated physical punishment
that left Arthur's body covered in bruises, and by purposefully
withholding food to the extent that Arthur lost nearly half his
body weight in less than three months. The situation quickly
deteriorated to the point that [the] defendant spoke about
"getting rid of," "shooting," or otherwise "killing" Arthur. [{]
The evidence of planning activity also supports a finding of
premeditation and deliberation. On the day Arthur was killed
but before he was dead, Michelle and Art, Sr. [(the defendant's
father)], went out at [the] defendant's behest to survey the mine
shaft where Arthur later was found. Two days before Arthur's
death, [the] defendant and Michelle had driven around the desert
looking for a place to dump Arthur's body. A few days before
that, [the] defendant devised the story he later would use to
explain Arthur's disappearance, telling a neighbor that Arthur
got up in the middle of the night and ran out into the desert, and
that [the] defendant and Michelle had spent three hours looking
for Arthur before finding him hiding behind a bush. After
killing Arthur, [the defendant and Michelle] went to the sheriff's
station with a similar story, claiming that Arthur had run away in
the middle of the night. Moreover, in the days leading up to
Arthur's death, [the] defendant refused to add Arthur to the
family's medical insurance policy, stating, "he wouldn't be in the
house long enough to need it." [{] Finally, the manner of killing
supports the conclusion that Arthur's death was the result of
preexisting thought and reflection rather than unconsidered or
rash impulse. Arthur was systematically starved and
continuously abused, and a potentially lethal dose of prescription
and over-the-counter sedatives was deliberately administered.
This conduct is entirely consistent with a preconceived design to
kill.. ...

(People v. Jennings, supra, 50 Cal.4th at p. 646, italics added.)

Third, this Court rejected the defendant's argument that there was

insufficient evidence to support the jury's true finding on the torture special

circumstance. (People v. Jennings, supra, 50 Cal.4th at pp. 647-648.) In

discussing the evidence showing the defendant's intent to kill Arthur, this

Court explained:
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The relevant inquiry . . . is whether [the] defendant harbored an
intent to kill when he tortured Arthur. The nature of the torture
inflicted upon Arthur - the continuous infliction of serious and
possibly life-threatening physical injuries while deliberately and
systematically starving Arthur to the point of emaciation - is
sufficient to suggest that [the] defendant had such intent. In

- evaluating the evidence regarding intent to kill, the jury was not
required to credit, and was entitled to reject, [the] defendant's
repeated claims to the contrary. [The defendant] admitted that
one of his last acts of torture - hitting Arthur on the back of the
head with a shovel so hard that it caused a large, gaping wound -
might have killed Arthur, suggesting this was his intent. [The
defendant] also admitted he was "more than angry" that Arthur
had witnessed [the] defendant kissing a neighbor, and when
asked by a detective, "You had to finish him off. True or not
true?," [the] defendant responded, "I guess true." The evidence
further established that prior to the incident involving the shovel,
[the] defendant on more than one occasion spoke about killing
Arthur, kept him off the family's medical plan "because he
wouldn't be in the house long enough to use it," searched the
desert for a place to dispose of Arthur's body two days before his
death, and went to great lengths to conceal Arthur's death,
including planning the "runaway" story he would tell the
authorities. This evidence is sufficient to support a finding, in
connection with the torture-murder special circumstance, that
[the] defendant intended to kill Arthur.

(People v. Jennings, supra, 50 Cal.4th at pp. 647-648.)

In People v. Whisenhunt, supra, 44 Cal.4th 174, the defendant was
convicted of the first degree murder (§ 187) of 19-month-old Kesha Gurke
("Kesha"), who was the daughter of the defendant's girlfriend, Jeanette |

Hill."” The jury also found the torture-murder special circumstance

7 Hill was also charged with first degree murder for Kesha's
death. Before the defendant's trial, Hill pleaded guilty to involuntary
manslaughter. Hill was sentenced to five years of probation and one
year in jail (or alternatively, six months in jail and six months in a
residential care facility with counseling). (People v. Whisenhunt,
supra, 44 Cal.4th at p. 189.)
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(§ 190.2, subd. (a)(18)) to be true. The defendant was sentenced to death.
(People v. Whisenhunt, supra, 44 Cal.4th at p. 181.) The defendant, Hill,
and Kesha lived togethér in a one-room converted garage apartment. After
Hill moved in with the defendant, Hill began to notice that Kesha had
injuries, including bruises on her body. Kesha also suffered a black eye
and had red dots on her head where hair was missing. During visits to the
hospital, two doctors noticed bruises on Kesha's body. (/d. at pp. 181-183.)

On the day of Kesha's death, Hill left the apartment to run errands,
leaving Kesha home with the defendant. When Hill returned home a few
hours later, the defendant told her that he was taking a shower with Kesha
because she had defecated on him while they were watching television, and
the water burned Kesha in the shower. (People v. Whisenhunt, supra, 44
Cal.4th at p. 184.) Kesha was lying on the floor with her head against the
carpet, whimpering and trying to get up against the wall. Hill wanted to
take Kesha to the emergency room, but the defendant opposed it. Hill
asked the defendant to get juice at the store for Kesha, and he left to do so.
(Id. at p. 184.) After the defendant returned, Kesha drank some juice. The
defendant moved Kesha to a bed, but she was limp while he was holding
her. (/bid.) Hill wanted to call 911, but the defendant yelled at her to run
water in a sink to revive Kesha. Hill eventually ran to a neighbor's house
and called 911. (/d. at pp. 184-185.) Paramedics arrived, and Kesha was
transported to the emergency room, where she was declared dead. (/d. at
p. 185.)

A forensic pathologist, who performed Kesha's autopsy, testified
about her injuries and cause of death. (People v. Whisenhunt, supra, 44
Cal.4th at p. 186.)

Externally, there were a total of 44 burns across her head, face,
neck, back, torso, left arm, and genital area. There were a total
of nine abrasions on her forehead, nose, neck, abdomen, and

upper thigh. The abrasion on her forehead was consistent with

58



the teeth of a comb striking the area. Abrasions on her abdomen
were suggestive of fingernails. There were a total of 34 bruises
on her left lower eyelid, temple, cheek, lower jaw, abdomen,
back, arm, wrist, thigh, knee, and foot. [{] Internally, there was
extensive bruising in her abdominal wall, her colon, pancreas,
large intestine, and right kidney. There was a large laceration of
the tissue that supports the colon, and a transection of the small -
intestine. There had been internal bleeding in the abdominal
cavity. Her internal injuries, especially the transection of the
intestine and the bleeding into the abdominal cavity, caused her
to go into shock, which in turn caused her death. Her burns and
bruises were also contributing factors in her death. [Y] There
was an injury in the abdomen, which was healing at the time she
died and which appeared to be several days old. However, the
rest of her injuries were inflicted less than two or three hours
before her death. Her internal organs showed no evidence of
natural disease. The pathologist believed the burns were caused
by a high-temperature viscous oil.

(People v. Whisenhunt, supra, 44 Cal.4th at p. 186.) Three physicians
testified as experts regarding Kesha's injuries. Among other things, the
experts testified that the burns on Kesha's body were caused by a viscous
liquid, such as hot grease or hot butter, being poured on her body in
separate applications. (/d. at pp. 188-189.)

First, this Court held that there was sufficient evidence to support the
defendant's first degree murder conviction based on the theory of murder by
torture. (People v. Whisenhunt, supra, 44 Cal.4th at pp. 200-201.) This
Court stated:

The evidence of Kesha's wounds support|[s] first degree
murder by torture. The evidence indicates that she was brutally
kicked or punched, and that, after she was incapacitated, the
perpetrator methodically poured hot cooking oil onto various
portions of her body, repositioning her body so as to inflict
numerous burns throughout her body, including her genital
region . ... [TThe jury may infer the required mental state for
murder by torture from the condition of the victim's body.
[Citation.] Here the condition of the body, with the numerous
methodical burn wounds inflicted, abundantly supports the jury's
finding that [the] defendant had the willful, deliberate, and
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premeditated intent to cause extreme pain or suffering for a
sadistic purpose.

(People v. Whisenhunt, supra, 44 Cal 4th at p- 201.)

Second, this Court held that there was sufficient evidence to support
the defendant's first degree murder conviction based on the theory of
premeditated and deliberate murder, explaining:

The methodical infliction of the burn wounds also
supports first degree murder on a theory of premeditated and
deliberate intent to kill, especially in combination with the other
evidence presented at trial indicating [the] defendant's intent to
kill Kesha. Evidence of Kesha's injuries in the period prior to
the murder indicated that [the] defendant continually abused her.
As the prosecutor argued, [the] defendant's continuing and
escalating acts of abuse shiowed his premeditated and deliberate
intent to eventually kill her. [Footnote.] Furthermore, on the
day of the murder, [the] defendant took deliberate advantage of
Hill's absence, and the fact that Kesha was alone with him, to
inflict his most extreme abuse in the form of the blows and
burning oil torture that caused her death. Evidence of [the]
defendant's actions after he inflicted the fatal wounds also
supports the inference that he deliberately intended to kill
Kesha. When Hill reéturned home to find her daughter
grievously injured, [the] defendant initially dissuaded Hill from
seeking medical help by lying to her about the nature and extent
of Kesha's injuries, and then actively prevented her from calling

911 until after Kesha died.

(People v. Whisenhunt, supra, 44 Cal.4th at p. 201.) Third, this Court held
that there was sufficient evidence to support the jury's true finding on the
torture-murder special circumstance, stating: "As the above analysis
shows, the evidence supports the jury's conclusion that the murder both was
intentional and involved the infliction of torture." (/d. at p. 202.)

E. Substantial Evidence Supported Appellant's
Convictions for First Degree Murder by Torture

As discussed above (see Argument 1.C.2), the elements of torture

murder are: (1) acts causing death that involve a high degree of probability
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of the victim'é death, and (2) a willful, deliberate, and premeditated intent
to cause extreme pain or suffering for the purpose of revenge, extortion,
persuasion, or another sadistic purpose. (People v. Streeter, supra, 54
Cal.4th at pp. 244-245; see People v. Gonzales, supra, 54 Cal.4th at

p. 1273; People v. Jennings, supra, 50 Cal.4th at p. 643.) Appellant argues
that there was insufficient evidence to support his first degree fnurder
convictions based on torture. (AOB 33-82.) Citing the two elements of
first degree murder by torture, appellant concedes the ﬁrét element,
regarding his "acts causing death that involve a high degree of probability -
of the victim's death," but appellant disputes the second element, that he
had "a willful, deliberate, and premeditated intent to cause extreme pain or
suffering for the purpose of revenge, extortion, persuasion, or another
sadistic purpose." (See AOB 33, 81.) Respondent submits that substantial
evidence supported appellant's convictions for first degree murder by
torture regarding Ernesto (count 1) and Lupita (count 6). | |

1. Substantial evidence supported appellant's
conviction for first degree murder by torture
regarding Ernesto

There was substantial evidence to support appellant's conviction for
first degree murder by torture as to Ernesto. Regarding the second element,
there was substantial evidence of appellant's willful, deliberate, and pre-
meditated intent to cause extreme pain or suffering for the purpose of
revenge, extortion, persuasion, or another sadistic purpose. (See People v.
Streeter, supra, 54 Cal.4th at pp. 244-245.) As noted above (see Argument
I.C.2), the jury may infer the intent to cause extreme pain or suffering from
the circumstances of the crime, the nature of the killing, and the condition
of the victim's body. (People v. Streeter, supra, 54 Cal.4th at p. 245; see
People v. Gonzales, supra, 54 Cal.4th at p. 1273.)

61



First, appellant's intent to cause extreme pain or suffering on Ernesto
can be inferred from the condition of Ernesto's body. Dr. Whitefnan, who
performed Ernesto's autopsy, testified about the condition of Emesto's
body.

Dr. Whiteman opined that Ernesto's body appeared emaciated and
showed signs that he had been deliberately starved. (8RT 1448; 9RT 1489,
1499-1500; see 9RT 1507.) At the time of his death, five-year-old Ernesto
was 45 inches in height, and he only weighed 36 pounds. (8RT 1457; see
People v. Jennings, supra, 50 Cal.4th at pp. 627-628, 632, 642, 644-647
[substantial evidence supported the defendant's first degree murder
conviction regarding the child-victim, Arthur, based on the theory of
murder by torture and also based on the theory of premeditated and
deliberate murder where Arthur had been in good health weighing about 64
pounds but was severely emaciated, malnourished, and weighed only 35
pounds at the time of his death].) The outlines of bones were visible on
Emesto's back through his skin because he did not have the "normal
amount of fat that a child of this age would have." (8RT 1453-1454.) The
outlines of his ribs were very prominent because Ernesto had so little fat on
his body. (8RT 1455.) Ernesto's thymus was missing. Generally, children
with a history of chronic starvation lose the thymus, which is a gland in the
chest. (9RT 1499; see People v. Gonzales, supra, 54 Cal.4th at pp. 1245,
1273-1274 [substantial evidence supported the defendant's conviction for
first degree murder by torture where, among other things, the child-victim,
Genny, had an atrophied thymus gland].) Ernesto also had thinning hair,
which was another sign of poor nutrition. (9RT 1499.)

Dr. Whiteman described Eresto's numerous broken bones. (9RT
1477-1478.) Ernesto had a total of 20 broken bones, i.ncluding 13 rib
fractures, four leg fractures, one upper arm fracture, and two forearm

fractures. (9RT 1490-1491.) The ribs had been broken at different times.
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The rib fractures were of various ages and showed different degrees of
healing. Some of the ribs had been broken again during the healing
process. (9RT 1478-1481.) Dr. Whiteman opined that the amount of force
necessary to break ribs required an "intentional compression." (9RT 1480,
1482.) In addition to the pain of the brokén ribs themselves, since the ribs
surround the lungs, breathing with broken ribs would be extremely painful
due to the "jarring of the area" with each breath. (9RT 1481-1482.)
Ernesto had four broken bones in his legs. The tibia and the fibula are
two bones in the lower leg. Ernesto's left leg had an old healed fracture on
the fibula, one recent fracture on the tibia, and another leg fracture. (9RT
1483-1484, 1487.) Dr. Whiteman opined that the recent left tibia fracture
was "most likely" aﬁ intentional break that occurred around the time of
Ernesto's death or about one week prior to his death. (9RT 1487.)
Ernesto's right leg had. an old fracture that had not healed properly, due to
the lack of straightening, a splint, or other medical treatment, so that the
bones were not lined up properly, and there was a "jog" and no "complete
union" in the bones. Such a broken leg that is not set properly would be
painful to walk upon and is prone to additional fractures. (9RT 1484-1486,
1489-1490.) Dr. Whiteman opined that the right leg was intentionally
broken. (9RT 1486.) At Ernesto's ankles, both his feet were bent inward
due to the leg fracture and improper healing. (9RT 1488.) Dr. Whiteman
opined that it would take a considerable amount of force to break the bones
of a five-year-old child although some of the bones may be more brittle due
to prior injuries. (9RT 1489.) Dr. Whiteman opined that the broken bones
on Ernesto's lower legs could have been caused by beating them with a
broomstick. (9RT 1490.) Dr. Whiteman stated that there would be
considerable pain with only one broken bone; so, the pain of all these

broken bones in the legs would have been even greater. (9RT 1490.)
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Ernesto had three broken bones in his arms. Both of Ernesto's
forearms had old fractures and healing in each ulna, which is a bone in the
forearm. (9RT 1482.) Ernesto's forearms were bent in a defensive
position, in the shape of the letter C, as if the arms were saluting or hugging
a barrel. (9RT 1482-1483.) There was a healed fracture in Ernesto's left
humerus, which is the bone of the upper arm. (9RT 1489.) Dr. Whiteman
opined that this fracture of the humerus was intentionally caused. (9RT
1489.)

Dr. Whiteman described Ernesto's brain injuries underneath the dura,
which is the tissue between the brain and the skull. (9RT 1491-1493.) On
the right side of Ernesto's brain, there was a fresh hematoma, or blood clot.
This brain injury was recent, "a few days to one or two weeks" in age. Dr.
Whiteman opined that this recent brain injury was caused inténtionally. |
(9RT 1493, 1495-1497.) On the left side of Ernesto's brain, there was an
older hematoma, or blood clot, that was "over a few weeks" in age. (ORT
1493, 1495-1497; see People v. Gonzales, supra, 54 Cal.4th at p. 1244
[substantial evidence supported the defendant's conviction for first degree
murder by torture where, among other things, Genny had suffered a
subdural hematoma within a day of her death and also an older brain
hemorrhage]; People v. Jennings, supra, 50 Cal.4th at pp. 632-633
[substantial evidence supported the defendant's first degree murder
conviction based on the theory of murder by torture and also based on the
theory of premeditated and deliberate murder where, among other things,
Arthur suffered extensive hemorrhaging to the deep layers of his scalp and
also had a subdural hemorrhage to his head].) Dr. Whiteman stated that a
brain clot may or may not cause a person to feel discomfort, but at a
minimum, Ernesto would have felt ill and/or experienced a headache from
his brain injuries. (9RT 1497-1498.) Dr. Whiteman opined that close head

trauma, such as a blow to the head, the head hitting a hard object, or
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shaking, caused' the brain injuries. (9RT 1494-1495.) Unlike a shaken
baby, it is not common to see a brain injury due to shaking of a healthy
five-year-old child. (9RT 1494-1495.)

Dr. Whiteman also described Ernesto's numerous external injuries.
(8RT 1448; see People v. Gonzales, supra, 54 Cal.4th at pp. 1244-1245,
1274 [substantial evidence supported the defendant's first degree conviction
for murder by torture where Genny's numerous injuries included burns,
abrasions, bruises, lacerations, and scars to her body]; People v. Jennings,
supra, 50 Cal.4th at p. 632 [substantial evidencre supported the defendant's
first degree murder conviction based on both theories of murder by torture
and premeditated and deliberate murder where Arthur had numerous
injuries including bruises, abrasions, and lacerations to his body].) Ernesto
had bruises, lesions, and healing scars on his torso, chest, and belly. In this
area, there was a curved marking, which looked consistent with having
been inflicted by whipping with a cord, such as an electrical cord or rope.
(8RT 1455, 1464.) Dr. Whiteman opined that due to the force necessary to
leave such cord marks on the stomach, these marks were caused intention-
ally and resulted in pain. (8RT 1469.) In two areas on the front of his
chest, each about a few inches in width and length, Ernesto had seven
circular scars in one area and five additional scars in another area. (8RT
1463-1464.) On the right side of his chest, there was a bruise, a linear scar,
and another scar. (8RT 1463.) He had an older linear scar on the right side
of his trunk. (8RT 1459-1460.)

Emesto had scars, ulcers, abrasions, and lesions of different ages on
his back. (8RT 1453-1454, 1462-1463.) He had a crescent-shaped scar on
the back of his right shoulder. (8RT 1462.) There was also discoloration
on the right side of his back. (8RT 1463.) There was an ulcer on his left
shoulder. (8RT 1462.) He also had an ulcer on his right hip and three

65



linear scars on the back of his right hip. (8RT 1460, 1462.) There were
four ulcers on his left buttock. (8RT 1463.)

Ernesto had bruises, scars, and abrasions on the front of both legs.
His feet and legs were also "chronical'ly deformed from repeated fractures,
and poor healing of those fractures." (8RT 1455, 1464.) Ernesto's right
foot had a big red area, consisting of an ulcer in which the skin and some
underlying tissue was removed, with some scar tissue formation around the
ulcer. (8RT 1456.) There were linear markings or ligature marks on
Ernesto's right leg, which were consistent with something having been tied
around that leg, such as floor tiles. The ulcers on the inside and outside of
Ernesto's right ankle were consistent with two tiles having been tied around
the leg with each tile rubbing dgainst the ankle. (8RT 1456, 1460, 1464,
see 9RT 1502-1503.) There were several scars on the outside of Ernesto's
left leg and two healing abrasions on the inside of his left leg. (8RT 1460.)

Ernesto had scars, abrasions, and bruises on his arms. (8RT 1453.)
There were three scars on his upper arm and several abrasions inside his left
elbow. (8RT 1462-1463.) There were bruises on the front of his right
forearm. (8RT 1463.)

Ernesto had bruises, abrasions, and scars of different ages on his face.
(8RT 1451-1453, 1468-1469.) There was a ligature marking on the left
side of Ernesto's neck. (8RT 1464-1465; see People v. Gonzales, supra, 54
Cal.4th at p. 1244 [substantial evidence supported the defendant's
conviction for first degree murder by torture where, among other things,
Génhy had a ligature mark on her neck].) Dr. Whiteman opined that this
ligature mark required enough force to show that it was caused intention-
ally and resulted in pain. (8RT 1469-1470.) There was a bruise on the
right side of his upper neck. (8RT 1465.) There was another bruise on his
left temple area. (8RT 1465.) He had two bruises on the right side of his
face, with an abrasion underneath one of the bruises. (8RT 1465.) He had
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- acircular scar on the rigﬁt side of his face. (8RT 1465.) There were
several bruises covered with abrasions on his forehead. (8RT 1466.) He
had several bruises and abrasions toward the front of _his face, on his lower
lip, and on the bridge of his nose. (8RT 1466.) |
Dr. Whiteman 'opined that the age of Ernesto's numerous external
injﬁries ranged from a few hours of his death to around six moriths to
possibly one year before his death. (8RT 1461, 1465, 1468-1469; see 9RT
1503, 1505-1506.) Dr. Whiteman explained that he could not be certain
about the age of the external injuries beyond six months due to Ernesto's
poor condition, which included starvation and beatings. (8RT 1461-1462.)
Dr. Whiteman also opined that Ernesto's external injuries as a whole
showed "a complete constellation of intent because of the large number and
the different ages," and he concluded that this "intentional beating"
occurred "over a long period of time" and resulted in pain. (9RT 1470.)

" Dr. Whiteman described Emesto's internal bruising. (9RT 1473; see
People v. Whisenhﬁnt, supra, 44 Cal.4th at p. 186 [substantial evidence
supported the defendant's first degree murder conviction based on both the
theory of murder by torture and the theory of premeditated and deliberate
murder where Kesha's numerous external injuries included 44 burns, 34
bruises, and 9 abrasions to her body, and her internal injuries included
extensive bruising to organs, internal bleeding, a laceration to colon tissue,
and a transection of the small intestine].) Ernesto had bruising around two
ribs. (9RT 1473.) There was a bruise in the muscle that covered the
backbone. (9RT 1473.) Dr. Whiteman indicated that a blow would require
a lot of force to cause internal bruising underneath the skin and inside
internal tissue. (9RT 1473-1474.) Dr. Whiteman opined that, viewing the
internal bruising injuries as a whole, they were caused intentionally and

resulted in pain. (9RT 1474.)
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Dr. Whiteman discussed battered child's syndrome, which is when a
child "is injured over a long period of time, and it’s a continuum of injuries,
so you cannot pick out the effect of one single injury." (9RT 1498-1499.)
Dr. Whiteman testified that Ernesto was a "textbook case for child abuse,"
and Dr. Whiteman had never seen anything like this in all his.years as a
pediatrician, forensic pathologist, and coroner. (9RT 1500.) As shown
herein, Dr. Whiteman's descriptions and opinions about the extreme and
intentional abuse suffered by Ernesto were well supported by the evidence.

Second, appellant's intent to cause extreme pain or suffering on
Ernesto can also be inferred from the nature of the killing. At the guilt
phase trial, Jose Esquivel, Maria Esquivel, Marco Esquivel, Luz, and Petra
testified about appellant's actions against Ernesto.'®

Jose Esquivel, Maria Esquivel, Marco Esquivel, and Luz witnessed
appeilant’s constant physical abuse of Ernesto. Appellant beat Ernesto on a
daily basis. (9RT 1583; 10RT 1660, 1665.) Appellant beat Ernesto with a
wide belt including the belt's buckle, an electric cable, a broomstick, leather
shoes, and his hands. (9RT 1583, 1604; 10RT 1660-1661.) Appellant also
punched and kicked Ernesto. (10RT 1669.) Appellant ordered Ernesto to
lift his arms up and then hit Ernesto's back. (9RT 1585-1586.) When
Ernesto cried as a result of being hit everyday, appellant told Ernesto not to

cry out loud because he did not want other people living nearby to hear.

'8 Jose Esquivel was 16 years old at the time of his guilt phase
testimony, and he was the son of appellant and Petra. (10RT 1641-
1645.) Maria Esquivel was 12 years old at the time of her guilt phase
testimony, and she was the daughter of appellant and Petra. (9RT
1561-1564.) Marco Esquivel was 11 years old at the time of his guilt
phase testimony, and he was the son of appellant and co-defendant
Ricardo. (10RT 1680-1681.) Luz was 14 years old at the time of her
guilt phase testimony, and she was the daughter of appellant and co-
defendant Ricardo. (10RT 1688-1689.)
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(9RT 1583-1584.) There were red marks and bruises all over Ernesto's
body, including on the front, back, and feet. (9RT 1585, 1605.)

After Lupita's death, appellant initially treated Ernesto "nice[ly]" for
about a week but then resumed his physidal abuse. (9RT 1604.) Appellant
hit Ernesto with the broomstick in the morning everyday. Appellant hit
Ernesto's legs with the stick portion of the broom, while Ernesto cried for
appellant to stop. (9RT 1604-1605; 10RT 1661.) Appellant broke
Ernesto's leg. (10RT 1661.) Appeliant placed two sticks and two boards
around the foot of Ernesto's broken leg, and appellant used string to tie a
floor tile to Ernesto's foot and leg. (10RT 1661-1662;) Ernesto hopped on
one foot due to his broken leg. (9RT 1605-1607.) Ernesto's arms were bent
downward at the elbow and appeared to be curved and not straight. (9RT
1605-1606.)

Co-defendant Ricardo's children slept on the bed in their residence.
Petra's children (except Ernesto) slept on the carpet or floor. Ernesto slept
separately up against a wall behind a door. (10RT 1662-1663; see People
v. Gonzales, supra, 54 Cal.4th at pp. 1242, 1247 [substantial evidence
supported the defendant's conviction for first degree murder by torture
where, among other things, Genny did not sleep with the defendant's six
other children but sometimes slept in a bathtub with her hands tied].)
Appellant forced Ernesto to sit at that same location all the time, including
when Ernesto até, sat, and slept. (9RT 1608; 10RT 1664.)

Ernesto appeared to be hungry and looking for something to eat.
(10RT 1685.) When the children were given food for dinner, appellant
ordered Ernesto to eat by the wall although the other children were allowed
to eat anywhere in the room. Sometimes, Ernesto would eat after the other
children ate their food. (9RT 1607-1608; see People v. Gonzales, supra, 54
Cal.4th at p. 1247 [substantial evidence supported the defendant's

conviction for first degree murder by torture where, among other things,
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Genny ate in a bedroom while the defendant's other children ate in the
kitchen].) |

On one occasion, Ernesto was on the floor by the trash, and he had
something on his leg and could not walk. Appellant ordered Ernesto to
pick up the trash from the floor. (9RT 1610-1611.) Ernesto was leaned up
against this wall because of appellant's orders. At this time, Ernesto could
not do anything for himself and appeared to be asleep. | Although Maria
Esquivel and others tried to help Ernesto by placing food in his mouth,
appellant never placed food in Ernesto's mouth or brought him any water.
When co-defendant Ricardo and Jose Esquivel tried to feed Ernesto,
appellant told them not to feed him. (9RT 1611-1613; 10RT 1636-1637,
1664-1666, 1704; see People v. Gonzales, supra, 54 Cal.4th at p. 1247 [the
defendant hit his other child for giving Genny food].) |

Appéllant also tied up Ernesto's hands around the wrists and his feet at
the ankles. Ernesto's tied hands and feet were connected with something,
and he was on the kitchen area floor. (9RT 1608, 1610; 10RT 1682-1684;
see People v. Gonzales, supra, 54 Cal.4th at p. 1244 [substantial evidence
supported the defendant's conviction for first degree murder by torture
where, among other things, Genny had injuries on her arms, wrists, and
heels which could have resulted from binding with cords].) Eresto was
tied in this manner all day and night. (10RT 1685, 1704.)

About two months before Ernesto's death, he lost consciousness.
(10RT 1665.) After Ernesto became unconscious, appellant placed Emesto
in the same location up against the wall. (10RT 1665.) Jose Esquivel,
Marco Esquivel, and Maria Esquivel gave Ernesto water. (10RT 1665.)

Jose Esquivel, Maria Esquivel, and Petra testified about the events
surrounding Ernesto’s death. On the night of Ernesto's death, he was in the
same locaﬁon up against the wall. (10RT 1666.) That night, Maria

Esquivel was trying to feed Ernesto. Ernesto was so weak that he was lying
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against the wall, and he wés not moving. (10RT 1666.) Appellant
unsuccessfully tried to force Ernesto to eat and then started to hit Ernesto.
('IORT 1667.) Appellant grabbed Ernesto's hair, yanked his head backward,
and hit his chest three times with a closed fist. Appellant, who was wearing
tennis shoes, kicked Ernesto's head. As a result, Ernesto's head went
backward and hit the wall, making a loud noise. (10RT 1667-1668.)
Ernesto's body dropped to the floor, shook, and then no longer moved.
(10RT 1668-1669.)

Appellant told Maria Esquivel to touch Ernesto to see if he was "cold
or hot" in order to determine if he was dead. Maria Esquivel touched
Ernesto and then told appellant that Ernesto was cold. (9RT 1629.) Co-
defendant Ricardo also went to look at Ernesto, and appellant said that
Ernesto was dying. (10RT 1669.) Nobody wanted to take Ernesto to the
hospital. (10RT 1669.) Ernesto was lying on the floor in front of the wall
between 20 minutes and one hour. (10RT 1669-1670.) Then, appellant and
the others Went to bed and slept while Ernesto was still IYing on the floor
near the Wali during the entire night. (10RT 1670-1671.)

The following morning, Jose Esquivel woke up and saw that Ernesto
was still lying on the floor near the wall. (10RT 1671.) That morning,
appellant placed Emesto's body inside a bag and placed the bag containing
the body on the floor of the car's backseat. (10RT 1671.) Appellant left his
residence to tell Petra what had happened. (10RT 1671-1672.) Appellant
told Petra that Ernesto was dead. Petra looked inside the car and saw
Ernesto, who appeared very thin and had a bruise, in the ‘backseat. The last
time she had seen Ernesto was three months earlier, when he was not that
thin. When she asked appellant why Ernesto was so thin, appellant replied
. that Ernesto was sick. (10RT 1735-1737.)

Appellant returned home. (10RT 1671-1672.) Then, appellant and
the others waited until evening. (10RT 1672.) In the evehing, appellant, |
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co-defendant Ricardo, Jose Esquivel, Marco Esquivel, and Maria Esquivel
got into the car, which contained Ernesto's body. They went to the
mountains. (10RT 1672.) When they reached the mountains, appellant
ordered Jose Esquivel and the others to dig a hole, and they complied.
(10RT 1673.) Appellant told Jose Esquivel to say that they were using the
bathroom if the police arrived. Appellant told him to say that the body and
grave had been there before, and "it wasn't ours." (10RT 1673.) That
evening, they buried Ernesto. (10RT 1670-1671.) That same evening, the
police arrived and arrested appellant. (10RT 1673.)

As shown above, all the eyewitnesses provided a similar account of
the extensive, long-lasting, and cruel abuse inflicted by appellant on poor
Etnesto. This physical and mental abuse went well beyond "poor
parenting” and was clearly sadistic in nature. Appellant beat, starved,
isolated, and shamed the five-year-old Ernesto through most of their time
together.

Third, appellant's intent to cause extreme pain or suffering on Ernesto
for the purpose of revenge, persuasion, or another sadistic purpose can be
inferred from the circumstances of the crime. There was evidence of
appellant's negative attitude toward Ernesto based on appellant‘s belief that
Ernesto was not his biological son with Petra. Petra testified that appellant
did not believe that Ernesto was his son. (10RT 1721-1722, 1724.) Co-
defendant Ricardo testified that, after Ernesto came to live with her and
appellant began to beat Ernesto, appellant told her that he treated Ernesto in
that weiy because he believed that Ernesto was not his son. (11RT 1822.)
Luz testified that appellant said Ernesto was not his child because Ernesto
was "light" and had light brown hair. (10RT 1707.) Thus, it can be
inferred from this evidence that appellant's vengeful and sadistic acts
against Ernesto were partly based on his belief that Ernesto was not his

biological son.
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Thére was also evidence that appellant treated his children with co-
defendant Ricardo more favorably than his children with Petra. Maria
Esquivel, who was the daughter of appellant and Petra, testified that when
she lived at the residence of appellant and co-defendant Ricardo, the
children of co-defendant Ricardo "had more" than Maria Esquivel. Maria
Esquivel and the other children of Petra (including Ernesto) were treated
differently than the children of co-defendant Ricardo. (10RT 1627-1628.)
Luz, whose mother was co-defendant Ricardo, similarly testified that
appellant favored his children with co-defendant Ricardo over the children
he had with .Petra. (10RT 1702-1703.) Appellant told Luz and her siblings
that they were appellant’s "favorites." (10RT 1703.) On one occasion,
appellant bought a birthday cake for Luz, although appellant did not buy
anything for his twin sons with Petra (Jose Esquivel and Marcos Esquivel)
who had birthdays close in time to Luz. (10RT 1703.) Although appellant
hit all his children, he hit the children of Petra more than the children of co-
defendant Ricardo. Appellant hit Ernesto and Lupita the most of all his
children. (10RT 1703-1704, 1706.)

Based on the condition of Ernesto's body, the nature of Ernesto's
killing, and the circumstances of this.crime, there was substantial (if not
overwhelming) evidence of appellant's willful, deliberate, and premeditated
intent to cause extreme pain or suffering for the purpose of revenge or
another sadistic purpose. Thus, there was substantial evidence of the
second element of appellant's murder by torture of Ernesto.

Regarding the first element of murder by torture, as aptly conceded by
appellant (see AOB 33), there was substantial evidence showing that
appellant committed acts causing death that involved a high degree of
probability of Ernesto's death. (See People v. Streeter, supra, 54 Cal.4th at
pp. 244-245; see also Peéple v. Jennings, supra, 50 Cal.4th at p. 642 [the

defendant did not argue that his physical abuse of Arthur was insufficient to
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establish torture].) Among other things, the evidence showed that on the
day leading to Ernesto's deéth, appellant hit Ernesto repeatedly, yanked
Ernesto’s head backward, hit Ernesto's chest three times with a closed fist,
and kicked Ernesto's head with his foot, causing Ernesto's head to hit the
wall and make a loud noise. Ernesto dropped to the floor, his body shook,
and then his body no longer moved. (See 9RT 1629; 10RT 1667-1669.)
Therefore, as summarized above, substantial evidence supported appellant's
conviction for first degree murder by torture regarding Ernesto.
2.  Substantial evidence supported appellant's

conviction for first degree murder by torture

regarding Lupita

There was substantial evidence to support appellant's conviction for
first degree murder by torture as to Lupita. Regarding the second element,
there was substantial evidence of appellant's willful, deliberate, and
premeditated intent to cause extreme pain or suffering for the purpose of
revenge, extortion, persuasion, or another sadistic purpose. (See People v.
Streeter, supra, 54 Cal.4th at pp. 244-245.)

First, appellant'é intent to cause extreme pain or suffering on Lupita
can be inferred from the condition of Lupita's body. Dr. Ribe, who
performed Lupita's autopsy, testified about the condition of her body. (See
9RT 1514-1515.)

Before the autopsy, Lupita's body had been buried in the ground for
about eight months. (9RT 1530, 1553.) Lupita's clothed body was
wrapped in a plaid blanket and again wrapped with a plastic bag. (9RT
1516-1517, 1546-1548.) Lupita's facial features were no longer recog-
nizable because they had been altered by decomposition. (9RT 1518.)
There was considerable collapse and partial mummification of the tissue.
Her body had a slight brown discoloration. (9RT 1518-1519.) Her chest,

rib cage, and pelvis had collapsed and were very flat due to the weight of
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the dirt on top of her buried body. (9RT 1519, 1522.) Lupita's bones were
remarkably soft and had the texture of wet cardboard. (9RT 1522.)

In addition to this decomposition, there was chemical decomposition
of her body because strong acid had been poured on her body. (9RT 1519-
1521.) Lupita was lying on her back, and the fabric on the front of her
body was clean and white, but the fabric on the back of her body was black
and deteriorated. (9RT 1517-1518.) There was blackish crusting and
marked deterioration in her left shoulder area. (9RT 1519.) Dr. Ribe
testified that the acid had pooled underneath Lupita's body. The acid
soaked into Lupita's body from the ground up as she lay on her back in the
grave. (9RT 1521.) Lupita’s pelvis was collapsed out to the sides also due
to the softening of the bone by the acid. (9RT 1522.) Dr. Ribe explained
that it was more difficult to evaluate Lupita's injuries due to the
decomposition of her body and the presence of acid on her body. (9RT
1522, 1544-1545.)

~ The body of two-year-old Lupita was 32 inches in length, and her

body weighed 18 pounds after some deterioration. The circumference of
her head was 17 inches. (9RT 1540.) Dr. Ribe concluded that Lupita's
height and size were too small for her age. Rather, Lupita's body was about
the average size for an 18-month-old girl, which was six months less than
her actual age at the time of her death. (9RT 1541-1542; see People v.
Jennings, supra, 50 Cal.4th at pp. 627-628, 632, 642, 644-647 [substantial
evidence supported the defendant's first degree murder conviction based on
the theory of murder by torture and also based on the theory of premedi-
tated and deliberate murder where Arthur was severely emaciated,
malnourished, and weighed only 35 pounds at the time of his death].)

Dr. Ribe discussed Lupita's head, skull, and brain injuries. (See 9RT
1522-1524, 1529.) Lupita had bluish discoloration on her right forehead.
(9RT 1518, 1524.) There was bruising, or dark discoloration, of the frontal
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scalp in the brow area. (9RT 1524-1525, 1543-1544.) There was bruising
of the occipital scalp, over the back of the head. (9RT 1524-1525, 1543-
1544.) There was dark discoloration covering most of the back of her head
and extending down behind her left ear. (9RT 1525.) After the scalp had
been removed, Dr. Ribe observed that the skull bone had discoloration,
indicating hemorrhage, or bleeding, in the surface of the bone. (9RT 1525-
1526.) Such a hemorrhage resulted from blunt force trauma, an impact, or
a blow. (9RT 1526, see People v. Gonzales, supra, 54 Cal.4th at p. 1244
[substantial evidence supported the defendant's conviction for first degree
murder by torture where, among other things, Genny suffered a subdural
hematoma and a brain hemorrhage]; People v. Jennings, supra, 50 Cal.4th
at pp. 632-633 [substantial evidence supported the defendarit's first degree
murder conviction based on the theory of murder by torture and also based
on the theory of premeditated and deliberate murder where, among other
things, Arthur suffered extensive hemorrhaging to the scalp and had a
subdural hemorrhage to his head].) Dr. Ribe opined that such a hemorrhage
could not have been due to a self-inflicted injury by the child or caused by
accident. (9RT 1526-1527.)

Lupita's brain consisted of yellowish pasty material with no anatomic
features that had pooled at the back of the skull. (9RT 1529.) After the
brain had been removed, Dr. Ribe observed the skull's interior. There was a
collection of dark red semi-liquid material stuck to the interior of the skull
at the back of the head. This indicated that blood had possibly come from
inside the head, which was abnormal. (9RT 1529-1532.) Dr. Ribe used a
saw to cut a strip of bone from the back of Lupita's skull. Part of this bone
had dark discoloration inside the bone. (9RT 1531-1532.) Using a micro-
scope, Dr. Ribe observed that. there was bleeding inside this bone. (9RT
1532.) Dr. Ribe opined that there had been blunt force trauma to the back

of Lupita's head of sufficient force to cause bleeding inside the bone. He
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also opined that this injury would have caused her pain and had to have
been intentionally inflicted. (9RT 1532-1533.)

There was a diastatic fracture to Lupita's skull. At the back of her
head, the cranial sutures, which are "jagged lines" or cracks on the skull
where the bone plates usually "fit very tightly" together, had become
abnormally separated to the point that Dr. Ribe saw "a little bit of daylight
between those sutures." (9RT 1533-1534.) A diastatic fracture is usually
caused by brain swelling inside the skull or by blunt force trauma to the
area. (9RT 1534.) Dr. Ribe opined that the diastatic fracture to Lupita's
skull was a traumatic injury. (9RT 1534.) Dr. Ribe concluded that the
diastatic fracture occurred premortem, while Lupita was alive, because
there was bleeding both inside and oufside the skull as well as bleeding
inside the skull bone itself. (9RT 1535.) The diastatic fracture occurred
fairly close to the time of her death, ranging from minutes before her death
to about a week before her death. (9RT 1'535.) If Lupita was conscious at
the time of the diastatic fracture, she would have experienced pain. (9RT
1535-1536.)

Dr. Ribe discussed injuries to Lupita's body. X-rays were taken of
Lupita's body, and Dr. Ribe consulted a radiology expert. (9RT 1536.)
Lupita had healed or partially healed fractures in her right upper arm bone
(humerus), right collarbone, and both thigh bones (femurs). (9RT 1536,
1538.) After dissecting a portion of the thigh bone and observing it under a
microscope, Dr. Ribe observed osteosclerosis, which is an abnormal
thickening and hardening of the bone tissue. (9RT 1536-1537.) The
osteosclerosis was consistent with a healed fracture ranging from weeks to
months in age. (9RT 1537.) Dr. Ribe opined that this thigh bone fracture
was caused intentionally and would have resulted in pain for Lupita. (9RT
1537, 1539.) Regarding the other fractures to the arm, collarbone, and
other thigh bone, Dr. Ribe testified that these could be up to six weeks in
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age. Dr. Ribe also opined that the fact that there was more than one
fracture suggested that these fractures were not caused by accident but were
intentional injuries. (9RT 1538-1539.)

Dr. Ribe discussed the internal bruising to Lupita's body. There was
considerable dark discoloration of the tissue inside the left side of her neck,
which suggested hemorrhage due to blunt force trauma. (9RT 1539, 1543-
1544; see People v. Whisenhunt, supra, 44 Cal.4th at p. 186 [substantial
evidence supported the defendant's first degree murder conviction based on
both the theory of murder by torture and the theory of premeditated and
deliberate murder where Kesha's internal injuries included extensive
bruising to organs, internal bleeding, a laceration to colon tissue, and 'a
transection of the small intestine].) There was dark brown discoloration on
her left back area near the rib cage, which suggested tissue bleeding caused
by some kind of blunt force. (9RT 153.9-1540, 1543-1544.) There were
also possible contusions on her left back and left neck areas. (9RT 1540.)
The bruising to Lupita's back and neck were premortem injuries. (9RT
1540.) Dr. Ribe opined that Lupita suffered these internal bruising injuries
within a- week of her death. (9RT 1540.)

Dr. Ribe opined that Lupita‘s cause of death was blunt force trauma
and other unknown factors. (9RT 1543; see People v. Mincey, supra, 2
Cal.4th at pp. 428, 432 [substantial evidence supported the defendant's
conviction for first degree murder by torture where James suffered massive
blunt force injuries causing his death].) Dr. Ribe explained that there could
be unknown factors because Lupita's body was not "fresh" and in perfect
condition when the autopsy was performed. (9RT 1543-1545.) Dr. Ribe
concluded that Lupita had suffered from battered child syndrome given her
repeated injuries over a period of time resulting in injuries of different ages’.
(9RT 1545, 1555.) Dr. Ribe also testified that Lupita had been abused by
an adult, and her injuries had been intentionally inflicted. (9RT 1545.) Dr.
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Ribe further opined that Lupita had suffered from chronic neglect, meaning
inadequate nutrition and inadequate or substandard care allowing for
normal growth and health. Such chronic neglect would have occurred at
least six months up to a year before her death. (9RT 1554-1556.)

As described above, appellant's intent to cause Lupita extreme pain or
suffering is shown by the broken and bruised condition of Lupita's body,
including, among other things: her lower than average body weight for her
age; a diastatic fracture and hemorrhage in her skuli; bone fractures in her
arm, collarbone, and thighs; and internal bruising. Dr. Ribe also testified
that Lupita's body did not have any endocrine organs, including the thymus,
~ which are necessary when a person is alive. (9RT 1542-1543.) Dr. |
Whiteman, who had performed Ernesto's autopsy, testified that children
with a history of chronic starvation generally lose the thymus. (9RT 1499.)
The condition of Lupita's body, specifically her lack of a thymus, in light of
her inadequate nutrition and low body weight and size for her age, further
showed appellant's intent to cause her extreme pain or suffering.

Second, appellant's intent to cause extreme pain or suffering on Lupita
can be inferred from the nature of the killing. Maria Esquivel and Jose
Esquivel witnessed appellant's constant and pervasive physical abuse of
Lupita. Appellant hit Lupita everyday with his hands and treated her 'badly.
(9RT 1585-1586; 10RT 1647.) Appellant threw Lupita into a wall more
than once. (9RT 1586.) Lupita had red marks on her back and on the front
of her body. (9RT 1586-1587.)

Maria Esquivel, Jose Esquivel, and Petra testified about the events
surrounding Lupita's death. On the day Lupita was killed, she had urinated
in her underwear and woke up crying. (9RT 1587-1588, 1603.) Appellant
would become angry whenever Lupita urinated in her underwear. (9RT
1587.) That day, Maria Esquivel told appellant, who was in bed, that
Lupita had urinated in her underwear. Appellant started hitting Lupita with
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his hand. Appellant used one hand to hold Lupita, and he hit her back with
his other hand. Appellant hit Lupita more than three times. Lupita was
crying. (9RT 1588-1591; see People v. Mincey, supra, 2 Cal.4th at

pp- 429-430, 435-436 [substantial evidence supported the defendant's
conviction for first degree murder by torture where the defendant, among
other things, whipped the child-victim, James, on the morning preceding
the murder for wetting the bed]; zd at p. 434 [a misguided attempt at
discipline can involve an intent to cause cruel pain and suffering regarding
first degree torture murder].)

Appellant told Maria Esquivel to take Lupita to the shower and use
cold water. (9RT 1590-1591.) Maria Esquivel took Lupita to the shower,
and co-defendant Ricardo accompanied them to the bathroom. (9RT 1591-
1592.) Maria Esquivel turned on warm water in the shower. Appellant
arrived in the bathroom and ordered Maria Esquivel to place Lupita in cold
water. Appellant turned the water to cold and placed Lupita into the cold
shower. (9RT 1592.) Maria Esquivel took Lupita out of the shower. (9RT
1593.)

Appellant next took Lupita, who was crying, to the living room area.
Appellant held Lupita by one arm and hit her with his hand. While
appellant was hitting Lupita, she cried, and her head moved up and down,
with her chin touching her chest and her head going backwards. (9RT
1593-1594.) Appellant hit Lupita more than three times. (9RT 1594-
1595.) Then, appellant threw Lupita into the wall. (9RT 1590, 1595; see
People v. Gonzales, supra, 54 Cal.4th at p. 1242 [two neighbors heard a
loud bang as if something had hit a wall inside the defendant's apartment,
immediately followed by the sound of a crying child].) Appellant was
standing about eight feet aWay from the wall when he threw her into the
wall. (9RT 1595.) When appellant threw Lupita into the wall, her back, at
the bottom of her neck, hit the wall, and "[i]t sounded like something
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cracked." (9RT 1596-1597.) Lupita hit the wall about two and a half feet
above the floor and then went straight down to the floor. (9RT 1596-1597.)
On the ﬂoor, Lupita's neck was downward, and she did not make any noise.
(9RT 1597, 1599-1600.)

Co-defendant Ricardo told appellant not to hit Lupita because "he was
going to kill her." (9RT 1599-1600.) Appellant angrily told co-defendant
Ricardo to "shut up." Appellant repeatedly told Lupita to put her head up
and tried to raise her head, but Lupita's head remained down. Appellant
also told Maria Esquivel to raise Lupita's head, and she complied, but
Lupita's head kept falling down. (9RT 1600-1601.) Lupita remained on the
ground. (9RT 1602.)

While Lupita was unconscious on the floor, appellant called her a
"bitch" and told her twice to stand up. (10RT 1647-1649.) Lupita did not
get up but remained on the floor, barely breathing. (10RT 1649.)
Appellant and co-defendant Ricardo discussed what they should do with
Lupita. (10RT 1649.) Appellant wanted to take Lupita to the park to
conceal her from their landlord, and co-defendant Ricardo agreed. (10RT
1649-1650.) Co-defendant Ricardo also told appellant to take Lupita to the
hospital, but appellant did not listen to her. (10RT 1674; see People v.
Whisenhunt, supra, 44 Cal.4th at pp. 184-185, 200-201 [substantial
evidence supported the defendant's conviction for first degree torture and
premeditated murder of the child-victim, Kesha, where the defendant,
among other things, diésuaded Kesha's mother from taking Kesha to the |
emergency room or calling 911].) Appellant told Maria Esquivel and co-
defendant Ricardo "not to tell nobody." (9RT 1601-1602.)

That same day, around noon, appellant went to Petra's residence while
Lupita remained on the floor in the same place where she had lost
consciousness after being hit by appellant. (9RT 1603-1604; 10RT 1650.)

After appellant returned around 4:00 p.m., Lupita was still on the floor in
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the same location. (10RT 1650-1651.) Appellant told Jose Esquivel to take
the blame and tell his mother, Petra, that Jose Esquivel had done this to
Lupita. Appellant threatened to kill Jose Esquivel if he did not take the
blame. (10RT 1651.)

Appellant, Jose Esquivel, Marco Esquivel, and Lupita went to Petra's
residence by car. Appellant placéd Lupita on the floor of the car's backseat.
Lupita was still breathing. (10RT 1651-1652.) Appellant told Petra that
Jose Esquivel had hit Lupita with a belt and attempted to throw her onto the
bed, but Lupita fell to the floor. When Jose Esquivel told her that he was
sorry and had meant to throw Lupita on the bed instead of the ﬂodr, Petra
asked him if he was lying and whether appellant was actually to blame.
~ (10RT 1653-1654, 1728-1729.) When Petra saw Lupita, she had a belt
mark on her leg and a cut. Lupita was very cold and appeared to be
"stressed." (10RT 1652-1653, 1729-1730.) Petra told appellant that they
had to take Lupita to the hospital, but appellant refused saying they had no
money, and he would tell the police that Jose Esquivel was to blame.
(10RT 1653, 1730; see People v. Whisenhunt, supra, 44 Cal.4th at pp. 184-
185, 200-201 [the defendant dissuaded Kesha's mother from taking Kesha
to the emergency room or calling 911].) They did not go to the hospital,
and Lupita was still alive at that time. (10RT 1730.)

While Lupita was still breathing and alive, appellant, Petra, and
Edilberto bought Pedialyte from a pharmacy and returned to Petra's
residence. Petra tried to give Tylenol to Lupita, but she could not take it.
(10RT 1654-1655, 1730-1731.) Inside her residence, Petra held Lupita in
her arms and spoke to Lupita while appellant did nothing and cursed at
- Petra. (10RT 1731-1732.) When appellant and Jose Esquivel left Petra's
residence at about 1:00 a.m., Lupita was still alive. (10RT 1655-1656,
1731.)
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In the middle of the night, Lupita died in Petra's arms. (10RT 1656,
1732, 1734.) Petra placed Lupita, who was dead, on the rug inside her
bedroom. Petra lied down next to Lupita's body and prayed. Lupita's body
remained on the rug during the following day until it became evening.
(10RT 1734.) Petra told appellant that she warted to bury Lupita through a
~ funeral home, but appellant refused, saying they had no money. (10RT
1732-1733.) When it was evening, appellant and the others took Lupita's
body to the fields in some hills, where appellant prepared a grave and
poured acid on Lupita's body. (10RT 1734.)

As described above, the prolonged way that appellant allowed Lupita
to die after he inflicted the fatal injury against the wall showed his intent to
cause her extreme pain or suffering out of anger and sadism. Appellant was
angry that Lupita had urinated in her underwear, and his anger led to his
initial beating of her and his cruel order to have her showered in cold water.
After beating Lupita some more, he threw her against the wall so hard that
her neck made a cracking sound when it hit the wall. As Lupita lay
unconscious on the ground, appellant angrily called her a "bitch." During
the many subsequent hours while Lupita remained unconscious but alive,
appellant spoke to co-defendant Ricardo about how to conceal her, tried to
convince Petra that Jose Esquivel had harmed Lupita, and twice refused to
take her to the hospital before Lupita finally died in Petra's arms.

Third, appellant's intent to cause extreme pain or suffering on Lupita
for the purpose of revenge, persuasion, or another sadistic purpose can be
inferred from the circumstances of the crime. Co-defendant Ricardo
testified that after Lupita came to live with her and appellant began to beat
Lupita, appellant told co-defendant Ricardo that he treated Lupita in that
way because Lupita "would not follow" him and "did not love [him]."
(11RT 1822.) Thus, appéllant's abuse of Lupita was motivated by revenge
and hatred. | |
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As previously noted, there was also evidence that appellant treated his
children with co-defendant Ricardo more favorably than his children with
Petra. Maria Esquivel, who was the daughter of appellant and Petra,
testified that when she lived with appellant and co-defendant Ricardo, the
children of co-defendant Ricardo "had more" than Maria Esquivel. Maria
Esquivel and the other children of Petra (including Lupita) were treated
differently than the children of co-defendant Ricardo. (10RT 1627-1628.)
Luz, whose mother was co-defendant Ricardo, testified that appellant
favored his children With co-defendant Ricardo over the children he had
with Petra. (10RT 1702-1703.) Appellant told Luz and her siblings that
they were his "favorites." (10RT 1703.) Although appellant hit all his
children, he hit Petra's children more than the children of co-defendant
Ricardo. Appellant hit Ernesto and Lupita the most of all his children.
(10RT 1703-1704, 1706.)

Based on the condition of Lupita's body, the nature of her killing, the
circumstances of this crime, and appellant's hatred or disdain toward
Lupita, there was substantial evidence of appellant's willful, deliberate, and
premeditated intent to cause extreme pain or suffering for the purpose of
revenge, extortion, persuasion, or another sadistic purpose. Thus, there was
substantial evidence of the second element of appellant's murder by torture
of Lupita.

Regarding the first element of torture murder, as aptly conceded by
appellant (see AOB 33), there was substantial evidence showing that
appellant committed acts causing death that involved a high degree of
probability of Lupita's death. (See People v. Streeter, supra, 54 Cal.4th at
pp. 244-245; see also People v. Jennings, supra, 50 Cal.4th at p. 642 [the
defendant did not argue that his physical abuse of Arthur was insufficient to
establish torture].) Among other things, the evidence showed that on the
day leading to Lupita's death, appellant repeatedly hit Lupita and threw
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Lupita against the wall, resulting in a cracking sound when the back of her
neck hit the wall. vLupita fell to the floor, her neck was downward, and she
did not make any noise. She never recovered from this beéting and died
within hours. (See 9RT 1588-1591, 1593-1600; 10RT 1647-1649.)
Therefore, as summarized above, substantial evidence supported appellant's
conviction for first degree murder by torture regarding Lupita.

~ Finally, appellant argues that there was insufficient evidence of his
deliberate starvation of Ernesto and Lupita. (See AOB 29-30, 55-59, 76-
79.) However, a showing of deliberate starvation is not a required element
of murder by torture. (See People v. Streeter, supra, 54 Cal.4th at pp. 244-
245.) In any event, there was substantial evidence that both Ernesto and
Lupita were deliberately starved by appellant. Regarding Ernesto,
appellant's other children testified that he appeared to be hungry and
looking for food. (10RT 1685.) Appellant ordered other family members
not to feed Ernesto. (See 9RT 1611-1613; IORT,1636-1637, 1664-1666,
1704.) On the day of Ernesto's death, Petra observed that he was very thin
compared to the time when she had seeﬂ him three months earlier. (10RT
1735-1737.) Dr. Whiteman testified that Ernesto's body, which weighed
only 36 pounds, appeared emaciated and had signs that he had been
deliberately starved. (See 8RT 1448, 1457, 1461-1462; 9RT 1489, 1499-
1500, 1507.) Ernesto's body had so little fat that the outlines of his bones
were visible. (8RT 1453-1455.) Ernesto's missing thymus showed a
history of chronic starvation, and his thinning hair was another sign of poor
nutrition. (9RT 1499.)

Concerning Lupita, Dr. White testified that her body weighed only 18
pounds after some deterioration, and her size and height were too small for
her age. (9RT 1540-1542.) He also testified that she had suffered from
chronic neglect, meaning inadequate nutrition and care. (9RT 1554-1156.)

Lupita's missing thymus also suggested a history of chronic starvation.
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(See 9RT 1499, 1542-1543.) Since Lupita was living with appellant and
co-defendant Ricardo at and near the ﬁme of her death, it can reasohably be
inferred that her low body weight and size were due to inadequate nutrition
in a household where appellant controlled how his children were treated. In
addition, the factor of deliberate starvation was only one of many factors
(including the condition of the victim's body, the manner of the killing, and
the circumstances of the crime) showing appellant's intent to cause extreme
pain or suffering upon Ernesto and Lupita.

F. Substantial Evidence Supported Appellant's First
Degree Murder Convictions Based on Willful,
Deliberate, and Premeditated Murder

Appellant argues that thefe was insufficient evidence to support his
first degree murder conviction based on the theory of willful, deliberate,
and premeditated murder. (AOB 82-93.) Respondent submits that |
substantial evidence supported his first degree murder convictions based on
the alternate theory of willful, deliberate, and premeditated murder
regarding Ernesto (count 1) and Lupita (count 6).

As discussed above (sée Argument 1.C.3), an intentional killing is
premeditated (meaning considered beforehand) and deliberate (meaning
formed, arrived at, or determined upon as a result of careful thought and
weighing of considerations for and against the proposed course of action) if
it occurred as the result of preexisting thought and reflection rather than
unconsidered or rash impulse. (People v. Jennings, supra, 50 Cal.4th at
p. 645; People v. Stitely, supra, 35 Cal.4th at p. 543.) The three Anderson
factors, which are relevant to resolviﬁg the issue of premeditation and
deliberation, are planning activity, motive, and manner of killing. (People
v. Streeter, supra, 54 Cal.4th at p. 242; see People v. Jennings, supra, 50
Cal.4th at p. 645; People v. Combs, supra, 34 Cal.4th at p. 850; Anderson,
supra, 70 Cal.2d at pp. 33-34.)
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1.  Substantial evidence supported appellant's
conviction for first degree premeditated and
deliberate murder regarding Lupita

There was substantial evidence to support appellant's conviction for
first degree murder based on the theory of premeditated and deliberate
murder, as to Lupita. First, the manner of Lupita's killing was discussed in
detail above (see Argument I.E.2) in the context of showing appellant's
intent to cause extreme pain or suffering on Lupita. Among other things,
appellant beat and hit Lupita everyday (9RT 1585-1587; 10RT 1647). (See
People v. Jennings, supra, 50 Cal.4th at p. 646 [substantial evidence
supported the defendant's premeditated murder conviction because the
manner of killing showed that Arthur was, among other things,

vcontinuously abused]; People v. Whisenhunt, supra, 44 Cal.4th at p. 201 |
[substantial evidence supported the defendant's premeditated murder
conviction because the defendant, among other things, continuaﬂy abused
Kesha as shown by Kesha's injuries in the period prior to her murder].) As
also discussed above, on the day leading to Lupita's death, appellant, among
- other things, hit Lupita repeatedly out of anger (9RT 1588-1 591, 1593-
'1594), cruelly ordered the others to use cold water to shower Lupita and
changed the warm shower water to cold water for Lupita (ORT 1590-1592),
and brutally threw Lupita into the wall (9RT 1590, 1595-1597). _
Appellant's actions leading ‘up to and comprising Lupita's killing show that
he had sufficient time to deliberate and consider his course of action and
that the fatal blow was not the result of unconsidered and rash impulse.

Second, as discussed above (see Argument I.E.2), appellant told co-
defendant Ricardo that he miétreated Lupita because Lupita "would not
follow" him and did not love him (11RT 1822). (See People v. Jennings,
supra, 50 Cal.4th at p. 646 [discussing the Anderson factor of the

defendant's preexisting motive against Arthur including the defendant's
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inability to control Arthur's behavior].) In other words, appellant felt
ﬁnloved by Lupita and wanted to hurt her out of anger. It was this
preexisting anger that motivated the brutal killing. |
Third, there was evidence of appellaﬁt's planning activity regarding
Lupita's killing. After appellant had hit Lupita and thrown her against the
wall, and while she was lying unconscious on the floor but still breathing,
appellant spoke with co-defendant Ricardo about what they should do with
Lupita. Appellant told co-defendant Ricardo that he wanted to take Lupita
to the park to hide her from their landlord. (10RT 1647-1650.) Co-
defendant Ricardo told appellant to take Lupité to the hospital, but he
refused. (10RT 1674.) While Lupita remained on the floor in the same
location, appellant threatened Jose Esquivel, told him to take the blame, and
told him to tell Petra that he (Jose Esquivel) had done this to Lupita. (10RT
1650-1651.) Later, while Lupita was still alive at Petra's residence,
appellant refused Petra's request to take Lupita to the hospital: (See 10RT
1652-1653, 1730.) During the many hours after he had inflicted the fatal
injuries on Lupita, appellant had the time to deliberate the consequences of
his conduct and twice refused to take Lupita to the hospital.
In People v. Whisenhunt, this Court found that evidence of the
defendant's actions after he inﬂicted the fatal wounds, such as dissuading
“Hill from seeking medical help and preventing her from calling 911 before
Kesha's death, showed that he deliberately intended to kill Kesha. (People
v. Whisenhunt, éupra, 44 Cal.4th at p. 201.) Similarly, here, after appellant
inﬂicted the fatal blows by beaﬁng and throwing Lupita against the wall, he
twice prevented Lupita from being taken to the hospital. Whether these
facts are characterized as part of appellant's planning activity or the manner
of Lupita's killing, appellant's prevention of medical care for Lupita showed

his deliberate intent to kill Lupita. (See People v. Streeter, supra, 54
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Cal.4th at p. 242; People v. Combs, supra, 34 Cal.4th at p. 850 [Anderson
factors are not exclusive nor invariably determinative].)19

The foregoing evidence of appellant's planning activity, appellant's
motive, and the manner of Lupita's killing shows that Lupita's murder was
premeditated and deliberate. Therefore, substantial evidence supported
appellant's first degree murder conviction regarding Lupita based on the
theory of premeditated and deliberate murder.

2. Substantial evidence supported appellant's
conviction for first degree premeditated and
deliberate murder regarding Ernesto

There was substantial evidence to support appellant's conviction for
first degree murder based on the theory of premeditated and deliberate
murder, as to Ernesto. First, the manner of Ernesto's killing was discussed
in detail above (see Argument I.E.1) in the context of showing appellant's
intent to cause extreme pain or suffering on Ernesto. As summarized
above, among other things, appellant beat Ernesto daily (9RT 1583, 1585-
1586, 1604-1607; 10RT 1660-1662, 1665, 1669), appellant did not allow
others to feed Ernesto (9RT 1611-1613; 10RT 1636-1637, 1664-1666,
1685, 1704), Ernesto was emaciated and weighed only 36 pounds at the
time of his death (8RT 1448, 1453-1455, 1457; 9RT 1489, 1499-1500,
1507), and Ernesto lost consciousness about two months before his death
(10RT 1665). (See People v. Jennings, supra, 50 Cal.4th at p. 646 -

[substantial evidence supported the defendant's premeditated murder

1% 1t should be noted that on July 16, 2000, the jury made the
following request: "Testimony by Jose Esquivel, Petra Ricardo, and
[co-defendant] Maria Ricardo concerning things purchased by
[appellant] on day Lupita was thrown against wall and [p]rior to burial
especially any testimony relating to acid.” (4CT 730; see also 22CT
5981 [jury requests readback of testimony]; 22CT 6083, 6091
[readback of testimony for jurors].)
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conviction because, among other things, Arthur was systematically starved
and continuously abused, and the Anderson factor of the manner of killing
supported the conclusion that Arthur's death resulted from the defendant's
preexisting thought and reflection].) On the night of Ernesto's death,
appellant started to hit Ernesto, yanked Ermesto's head backward, hit
Ernesto's chest three times, and kicked Ernesto's head. (10RT 1666-1667.)
Ernesto's head hit the wall, and his body dropped to the floor. (10RT 1667-
1669.) Appellaht did not take Ernesto to the hospital but, instead, went to
bed and ieft Ernesto on the floor during the entire night (10RT 1669-1671).
(See People v. Whisenhunt, supra, 44 Cal.4th at p. 201 [substantial
evidence supported the defendant's premeditated murder conviction,
including evidence that the defendant continually abused Kesha in the
period prior to the murder, the defendant inflicted his most extreme abuse
on the day of the mu;der, and the defendant dissuaded Kesha's mother from
seeking medical help and calling 911 until after Keshé had died].) The
following morning, appellant placed Ernesto's body inside the bag and
placed the bag inside a car. (IORT 1671.) After waiting until evening of
that day, appellant and the others drove to thé mountains where they buried
Ermesto's body. (10RT 1672-1673.) The above evidence showed that
Ernesto did not die as a result of an unconsidered or rash impulse. Instead,
appellant intentionally let Ernesto suffer a slow death after brutally beating
the already weak and starved little boy.

Second, as noted above (see Argument I.E.1), appellant had a motive
for abusing and killing poor Emestd. (See People v. Jennings, supra, 50
Cal.4th at p. 646 [discussing the Anderson factor of the defendant's |
preexisting motive against Arthur].) Appellant did not believe that Ernesto
was his biological son with Petra. (10RT 1707, 1721-1722, 1724.)
Appellant told co-defendant Ricardo that he mistreated Ernesto because he
did not believe that Ernesto was his son. (11RT 1822.) As a result,
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appellant made Ernesto's life a living hell and eventually killed him out of
hatred, revenge, or some other evil motive.

Third, appellant's planning activity is shown by evidence of his burial
of Ernesto in the same way and mountain area where he had previously
buried Lupita. At the guilt phase trial, Jose Esquivel, Maria Esquivel,
Deputy Harris, and Deputy Rousseau testified about Ernesto's burial and
grave site.

On the night of Ernesto's death, appellant hit Ernesto's chest three
times with a closed fist and kicked Ernesto's head. Ernesto's head hit the
wall, and his body dropped to the floor. When co-defendant chardd went
to look at Ernesto, appellant said that Ernesto was dying. (10RT 1667-
1669.) Just as with Lupita, appellant made a calculated decision not to save
Ernesto but to let him die, since he hated the little boy and did not want to
suffer the legal coﬁsequences of his brutal beating of the helpless Ernesto.
Appellant went to bed knowing that he would need to dispose of Ernesto's
body, just as he previously did with Lupita's body. While Ernesto was left
to lie on the floor by the wall during the entire night, appellant and the
others went to sleep. (10RT 1669-1671.)

The following morning, appellant placed Eresto's body inside a bag
and placed that bag on the floor of the car's backseat. (9RT 1614-1617,;
10RT 1671.) Appellant then waited until the evening to drive to the
mountains with the others to bury Ernesto. (10RT 1672-1673.) Appellant,
co-defendant RjCardo, Maria Esquivel, Marcos Esquivel, and Jose Esquivel
went to the mountains in the car in the dark with Ernesto's body. (9RT
1614-1617.) Appellant told Maria Esquivel to place her feet on Ernesto's
body to conceal the body if the police stopped their car.  (9RT 1616-1617.)
At some point, they exited the car and went down into the trees and bushes.
(9RT 1617.) Appellant told Maria Esquivel that if the police arrived, she

should tell the police that they came down to that area to use the restroom.

91



(9RT 1617.) After Ernesto's body was buried, appellant told Maria
Esquivel that if the police arrived, she should tell the police that they had
never seen Ernesto’s body before and should deny that the body was her
brother. (9RT 1618, 1624-1626.)

Deputy Harris testified that on March 1, 1998, around 11:00 p.m., he
and his partner, Deputy Rousseau, discovered appellant, co-defendant
' Ricardo, and some of the children, in the dark and remote mountain area of
Lopez Canyon Road. (8RT 1402-1405, 1407-1414, 1417-1418.) Appellant
was sweating profusely, and his clothes, shoes, and hands were covered in
mud. (8RT 1408, 1417-1418.) Near co-defendant Ricardo, Deputy Harris
saw a shovel, a large pick, and a big plastic bag that contained something.
(8RT 1414-1415, 1426-1427.) Deputy Harris believed that they were
trying to bury something. (8RT 1416.) Depufy Rousseau testified that he
looked underneath the bushes and saw the shovel, pick, and loose dirt.

- (8RT 1419-1421.) Deputy Rousseau started digging with the shovel and
saw a piece of blue clothing. When he pulled the piece of cloth upward, a
cold, five-year-old child's arm came out of the dirt. (8RT 1421-1423.) The
presence of the shovel and pick at Ernesto's burial location further shows
appellant's plan to bury Ernesto in the remote mountain area, as he had
previously buried Lupita in a similar remote mountain area.

From the time that appellant ascertained Ernesto was dying on the
night that he hit and kicked Ernesto, through the entire night while Ernesto
was left to lie on the floor by the wall while the others went to bed, and up |
to the following morning, appellant had more than enough time to think
first whether to let Ernesto die and then what to do with Ernesto's body
aftef Ernesto died. Clearly, appellant consciously opted. Based on
appellant's immediate actions on that morning, it can reasonably be inferred
that he had already planned to bury Ernesto in the mountains once he died,

especially since appellant had previously executed the same plan in burying
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Lupita in the mountains. (See People v. Jennings, supra, 50 Cal.4th at
p. 646 [discussing the Anderson factor of planning activity, including the
defendant's search, two days before Arthur’s death, for a place in the desert
to dump Arthur's body].) |

The foregoing evidence of appellant's planning activity and motive,
and the manner of Ernesto's killing show that the killing of Ernesto was
premeditated and deliberate. Therefore, substanﬁal evidence supported
appeilant's first degree murder conviction regarding Ernesto based on the
alternate thgory of premeditated and deliberate murder.

G. Substantial Evidence Supported the Torture-Murder
Special Circumstance Finding

Appellant contends that there was insufficient evidence to support the
jury's true finding on the torture-murder special circumstance. (AOB 30,
32, 93.) Respondent submits that substantial evidence supported the
torture-murder special circumstance finding as to counts 1 and 6.

As discussed above (see Argument 1.C.4), the torture-murder special
circumstance (§ 190.2, subd. (a)(18)) requires: (1) proof of first degree
murder, (2) proof that the defendant intended to kill and torture the victim,
and (3) proof of the infliction of an extremely painful act upon a living
victim. (See People v. Jennings, supra, 50 Cal.4th at p. 647.)

First, as discussed above in detail, there was proof of first degree
murder regarding both Ernesto and Lupita. There was substantial evidence
of the first degree murder of Ernesto based on the theory of murder by
torture (see Argument I.E.1) and the theory of premeditated and deliberate
murder (see Argument 1.F.2). Similarly, there was substantial evidence of
the first degree murder of Lupita based on the theory of murder by torture
(see Argument 1.E.2) and the theory of premeditated and deliberate murder
(see Argument I.F.1). |
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Second, there was proof that appellant intended to kill and torture
both Ernesto and Lupita.20 As discussed above (see Argument I.F.2), in the
context of showing substantial evidence of appellant's premeditated and
deliberate murder of Ernesto (see People v. Jennings, supra, 50 Cal.4th at
p. 645), there was substantial evidence that appellant intended to kill
Emesto. As discussed above (see Argument I.E.1), in the context of
showing substantial evidence of appellant's willful, deliberate, and premedi-
tated intent to cause extreme pain or suffering for the purpose of revenge,
extortion persuasion, or another sadistic purpose (see People v. Streeter,
supra, 54 Cal.4th at pp- 244-245 [discussing the two elements of murder by
torture]), there was substantial evidence that appellant intended to torture
Ernesto. Concerning Lupita, as discussed above (see Argument I.F.1), in
the context of showing substantial evidence of appellant's premeditated and
deliberate murder of Lupita (see People v. Jennings, supra, 50 Cal.4th at
p. 645), there was substantial evidence that he intended to kill Lupita. As
discussed above (see Argument [.E.2), in the context of showing substantial
evidence of appellant's willful, deliberate, and premeditated intent to cause
extreme pain or suffering for the purpose of revenge, extortion persuasion,
or another sadistic purpose (see People v. Streeter, supra, 54 Cal.4th at
pp. 244-245 [discussing murder by torture}]), there was substantial evidence
that he intended to torture Lupita.

Third, there was proof of the infliction of an extremely painful act by
appellant upon both Ernesto and Lupita while they were alive. As
discussed above (see Argument L.E.1), the evidence showed that in addition
to appellant's repeated and regular physical beating of Ernesto pfior to his

murder (see 9RT 1583-1586, 1604-1607; 10RT 1660-1662, 1665), on the

20 Appellant aptly concedes the evidence sufficiently proved
intent to kill. (AOB &9.)
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day leading to Ernesto's death, appellant hit Ernesto repeatedly, yanked
Ernesto's head backward, hit Ernesto's chest three times with a closed fist,
and kicked Ernesto's head with his foot, causing Ernesto's head to hit the
wall (see 10RT 1667-1668). As discussed above (see Argument I.E.2), the
evidence showed that in addition to appellant's repeated physical beating of
Lupita prior to her murder (see 9RT 1585-1587; 10RT 1647), on the day
leading to Lupita's death, appellant repeatedly hit Lupita and threw Lupita
against the wall, resulting in a cracking sound and causing her neck to fall -
downward (see 9RT 1588-1591, 1593-1600; 10RT 1647-1649). These
brutal beatings unquestionably were extremely painful to the small
children. Therefore, substantial evidence supported the torture-murder
special circumstance finding as to counts 1 and 6.

In addition, the alleged insufficiency of the torture-murder special
circumstance is subject to harmless error analysis. (See People v. Mungia,
supra, 44 Cal.4th at p. 1139.) Here, as to counts 1 and 6, the jury also
found the multiple murder special circumstance (§ 190.2, subd. (a)(3)) to be
true. (22CT 6070; see 15RT 2040-2041.)21 Even assuming the jury's true
finding on the torture-murder special circumstance should be reversed, any
alleged error would be harmless since the jury properly found the multiple

murder special circumstance to be true. Appellant was convicted of the

2 Section 190.2, subdivision (a)(3), states:

(a) The penalty for a defendant who is found guilty of
murder in the first degree is death or imprisonment in the
state prison for life without the possibility of parole if
one or more of the following special circumstances has
been found under Section 190.4 to be true: []] .... (3)
The defendant, in this proceeding, has been convicted of
more than one offense of murder in the first or second
degree.
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first degree murders of both Ernesto and Lupita, and, as discussed above,
there was substantial evidence supporting these convictions.

II. APPELLANT'S INSTRUCTIONAL ERROR CLAIM REGARDING
SECOND DEGREE FELONY MURDER BASED ON TORTURE IS
BARRED BY INVITED ERROR AND/OR FORFEITED;
APPELLANT'S CLAIM FAILS BECAUSE ANY ALLEGED
INSTRUCTIONAL ERROR WAS HARMLESS

Appellant contends that the trial court's failure to instruct the jury on
second degree felony murder was r_eversible constitutional error. First
degree felony murder based on the predicate felony of torture did not exist
until 1999. Since appellant's crimes occurred in 1997 and 1998, he argues
that the trial court erred in refusing to instruct the jury with CALJIC No.
8.32, regarding second degree felony murder based on the predicate felony

“of torture. (AOB 94-112.) Initially, respondent submits that appellant's
claim is barred by the doctrine of invited error and/or forfeited. In any
event, appellant's claim fails because any alleged instructional error was
harmless.

A. Factual Background

After the prosecution evidence was presented during the guilt phase
trial, in the context of appellant's section 1118.1 motion (see 11RT 1777,
see also 4CT 828-848 [appellant's trial brief pursuant to his section 1118.1
motion]), the following exchange occurred outside the jury's presence:

The Court: I have got to make one point. On your
torture felony murder, this is not murder in the first degree
because the crime of torture felony murder didn't come into
effect until after this crime was committed. It would be
inherently dangerous to human life as to that theory.

[The prosecutor]: I don't think that's true. We looked up
the Penal Code.

The Court: Not murder requiring torture. That needs
iintent to kill. Torture felony murder came into effect in 1999.
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It's two types of crimes. Murder in which torture is inflicted is
first degree. Felony murder, torture, is second degree.

[The prosecutor]: I see what you are saying.

The Court: Counsel talked in terms of felony murder in
his very first - -

[Appellant's counse].]: In No. 1.
The Court: Yes.

[Appellant's counsel]: In any event, the main thrust of
our points and authorities - -

The Court: Although you did put down in your language
the murder caused by torture which is not felony murder.

[Appellant's counsel]: The main thrust of what we are
trying to talk about, your Honor, is that these crimes that took
place were not the result of calculated, deliberate intention to
inflict pain. There was never an intent to kill in terms of the
torture special circumstance. [{] And it is our belief that what is
here are two counts of 273ab, two counts of murder in the
second degree, there is no murder in the first degree. And the
special circumstances either of multiple murder which requires
one count of first-degree murder and the special circumstance of
torture, those are not present.

The Court: All right. So I take it, the only thing you are
making an 1118.1 motion for judgment of acquittal is as to first-
degree murder and special circumstances.

[Appellant's counsel]: That’s correct.
The Court: Do you wish to be heard, [prosecutor]?
[The prosecutor]: I’ll submit.

The Court: Under the standard I have before me, there is
sufficient evidence that [appellant's] actions were calculated to
show deliberate intent to inflict extreme or prolonged pain for a
sadistic purpose. []] Intent to kill, although circumstantial, is
implicated in the facts in this matter, that [appellant] had a long-
standing intent to Kill, and if not, at the every least, at the end on
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each victim was such to show intentional killing. [{] The
motion is denied.

(11RT 1777-1779.)

During the guilt phase trial, outside the jury's presence, there was a
discussion of the proposed jury instructions between the trial court,
prosecutor, appellant's attorney, and co-defendant Ricardo's attorney. (See
12RT 1866-1882; see also 22CT 5974.) Appellant's attomey objected to
CALJIC No. 17.41.1 (12RT 1877, 1879-1880; see 4CT 692-714), and to
CALIJIC No. 8.81.8 (12RT 1880-1881; see 4CT 646-649). Both of
appellant's attorney's objections were overruled. (12RT 1880-1881.)

During the discussion of proposed jury instructions, the following
exchange occurred concerning the issue of second degree felony murder
based on the predicate felony of torture:

The Court: 8.10, murder. Everything is redacted, except
for malice aforethought, including felony murder. [{] Now, I'll
get to this later, but it can be argued - - one theory of second-
degree murder is felony murder/torture. This is to be
distinguished from first-degree murder based on torture. I know
this gets confusing. [{] In 1999, felony murder/torture became
first degree felony murder. The reason I am choosing not to
give felony murder/torture as a second degree theory of murder
is the following: Since first-degree murder, based on torture,
need not have the intent to kill, but only the intent to torture, for
lack of a better term, felony murder/torture would come into
play only if the death would be accidental or things of that
nature. [] Otherwise, it would be confusing, and no different
than the first-degree murder, based upon torture. So for that
reason, I crossed off felony murder, and will not give that as a
theory of second-degree murder, although there are two other
theories of second-degree murder that will be given.

[Appellant's attorney]: That's what I was concerned
about.
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The Court: I'll get to that. This is the only theory of
second-degree murder that I would be giving.

(12RT 1870-1871.)

After overruling the objections of appellant's attorney to CALJIC Nos.
17.41.1 and 8.81.8, the trial court asked appellant's attorney, "Is there any
other objection, [appellant's attorney]?" (12RT 1881.) Appellant's attorney
replied, "No, there are none." (12RT 1881.) The trial court then asked,
"Any requests for special instructions, [appellant's attorney]?" (12RT
1881.) Appellant's attorney responded, "No, your Honor." (12RT 1881.)

B. Relevant Law

Section 189 currently states, in relevant part:

All murder which is perpetrated by means of a destructive
device or explosive, a weapon of mass destruction, knowing use
of ammunition designed primarily to penetrate metal or armor,
poison, lying in wait, torture, or by any other kind of willful,
deliberate, and premeditated killing, or which is committed in the
perpetration of, or attempt to perpetrate, arson, rape, carjacking,
robbery, burglary, mayhem, kidnapping, train wrecking, or any
act punishable under Section 206, 286, 288, 288a, or 289, or any
murder which is perpetrated by means of discharging a firearm
from a motor vehicle, intentionally at another person outside of
the vehicle with the intent to inflict death, is murder of the first
degree. All other kinds of murders are of the second degree.

(Italics added.)*
Similarly, the 2000 version of section 189 included "any act
punishable under Section 206," referring to torture, as one of the predicate

felonies listed for first degree felony murder. However, the 1997, 1998,

22 Section 206 currently states, in relevant part: "Every person
who, with the intent to cause cruel or extreme pain and suffering for
the purpose of revenge, extortion, persuasion, or for any sadistic
purpose, inflicts great bodily injury as defined in Section 12022.7
upon the person of another, is guilty of torture."
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and 1999 versions of section 189 did not include section 206 as one of the
predicate felonies listed for first degree felony murder. "In 1999, section
189 was amended to add section 206 to the enumerated felonieé defining
first degree felony murder. [Citation.]" (People v. Cole (2004) 33 Cal.4th
1158, 1219; see People v. Pearson (2012) 53 Cal.4th 306, 3 19 ["torture in
violation of section 206 was not added to section 189's list of predicate
felonies for first degree murder until 1999"].)

"A court must generally instruct the jury on lesser included offenses
whenever the evidence warrants the instructions, whether or not the parties
want it to do so. [Citation.]' [Citations.]" (People v. Beames (2007) 40
Cal.4th 907, 926, see People v. Horning (2004) 34 Cal.4th 871, 904-905;
People v. Valdez (2004) 32 Cal.4th 73, 115.) "'[T]he sua sponte duty to
instruct on lesser included offenses, unlike the duty to instruct on mere
defenses, arises even against the defendant's wishes, and regardless of the
trial theories or tactics the defendant has actually pursued.' [Citation.]"
(People v. Beames, supra, 40 Cal.4th at p. 926; see People v. Valdez, supra,
32 Cal.4th at p. 115; People v. Breverman (1998) 19 Cal.4th 142, 162.)

In People v. Beames, the defendant, who was charged with, among
other things, first degree murder, argued that the trial court erred by failing
to instruct the jury on the lesser included offenses of second degree murder
(including second degree felony murder based on torture as the predicate
felony) and involuntary manslaughter. (People v. Beames, supra, 40
Cal.4th at pp. 925-926.) In People v. Beames, this Court left undecided the
issue of whether second degree felony murder, based on the predicate
felony of torture, was a lesser included offense of first degree murder by
torture. (/d. at p. 926, fn. 9 ["On appeal, defendant . . . asserts that, at the
time of the crimes, second degree felony murder based on the predicate
felony of torture (§ 206) constituted a lesser included offense of first degree

murder by torture, and that instruction on this theory was required. Without
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deciding the merits of this theory [citation], we accept it for purposes of
addressing defendant’s contentions on appeal."].) Instead, this Court
concluded: "[W]e neéd not decide whether the evidence warranted
instructions on second degree murder and involuntary manslaughter,
because we find any error both invited and harmless." (People v. Beames,
supra, 40 Cal.4th at p. 926.)>

In People v. Cole, the defendant argued that "between 1990, when
section 206 was added to the Penal Code, and 1999 when section 206 was
added to section 189 as an enumerated felony defining first degree felony
murder, section 206 could have been a predicate felony supporting
nonstatutory second degree felony murder." (People v. Cole, supra, 33
Cal.4th at pp. 1219-1220.) The defendant acknowledged that section 206
did not exist at the time of his crimes in 1988, but the defendant argued that
"the trial court should have instructed the jury on second degree felony
murder, predicated on section 206, as a necesSarily included offense of
murder perpetrated by torture," essentially claiming that the trial court "had
a sua sponte duty to instruct on the lesser included offense of second degree
felony murder predicated on a felony that did not exist at the time he
committed his crimes." (Id. at p. 1220.) This Court rejected the defendant's
claim, stating, "No California court has recognized such a duty, and we

decline to do so here." (Ibid.)

> In People v. Pearson, this Court noted that "[t]orture as a
predicate for first degree felony murder is distinct from first degree
murder as a killing 'perpetrated by means of . . . torture' (§ 189)."
(People v. Pearson, supra, 53 Cal.4th at p. 319, fn. 3.)
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C. Appellant's Instructional Claim Regarding Second
Degree Felony Murder Is Barred by Invited Error
. and/or Forfeited

Respondent submits that appellant's claim regarding second degree
felony murder is barred by invited error and/or forfeited. First, appellant's
instructional error claim is barred by the forfeiture doctrine.

As discussed above, this Court in People v. Beames left undecided the
issue of whether second degree felony murdef, based on the predicate
felony of torture, is a lesser included offense of first degree murder by
torture. (People v. Beames, supra, 40 Cal.4th at p. 926, fn. 9.) Since it is
not settled that second degree felony murder based on torture is a lesser
included offense of first degree murder by torture, the trial court had no
clear sua sponte duty to instruct on second degree felony murder based on
torture in appellant's case even if the evidence supported the instruction.
(See id. at p. 926; see also People v. Birks (1998) 19 Cal.4th 112, 112-113
[no sua sponte duty to instruct on lesser related offenses].)

In turn, appellant never requested an instruction on second degree
felony murder based on torture, even though the court addressed the issue
with the parties. (See 12RT 1870-1871, 1881.) In addition, appellant did
not disagree with the trial court's ruling about the subject instruction.

Under these circumstances, appellant has forfeited the issue. (See People v.
Whalern (2013) 56 Cal.4th 1, 71 [capital defendant forfeited instructional
claim by failing to request clarification of instruction]; People v. Valdez
(2012) 55 Cal.4th 82, 149 [capital defendant forfeited instructional claim by
failing to object or request a limiting instruction]; People v. Moore (2011)
51 Cal.4th 1104, 1134 [capital "defendant forfeifed his claim when he
failed to object to this instruction at trial"].) |

For similar reasons, any error herein is invited.

"[A] defendant may not invoke a trial court's failure to
instruct on a lesser included offense as a basis on which to
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reverse a conviction when, fbr tactical reasons, the defendant
persuades a trial court not to instruct on a lesser included offense
supported by the evidence. [Citations.] In that situation, the
doctrine of invited error bars the defendant from challenging on
appeal the trial court's failure to give the instruction."
[Citations.]
(People v. Beame&, supra, 40 Cal.4th at p. 927; see People v. Horning,
supra, 34 Cal.4th at p. 905; People v. Barton (1995) 12 Cal.4th 186, 198.)
Even assuming arguendo that second degree felony murder based on
torture is a lesser included offense of first degree murder by torture,
appellant's trial counsel did not request any instruction regarding second
degree felony murder based on torture even after the trial court and
appellant's trial counsel specifically discussed the issue of second degree
felony murder based on torture. (See 12RT 1870-1871.) When the trial
court specifically told appellant's trial counsel that it would not be
instructing the jury regarding second degree felony murder based on
torture, defense counsel did not object and/or request that such an
instruction be given. Instead, appellant's counsel agreed with the trial
court's deletion of felony murder from the second degree murder instruc-
tions and said, "That’s what I was concerned about." (See 12RT 1870-
1871, 1881.) Thus, appellant's claim that the trial court should have
instructed the jury regarding second degree felony murder based on torture
is barred by invited error, as appellant's trial counsel agreed with the trial
court's ruling for tactical reasons.

D. Appellant's Claim Fails Because Any Alleged Error
Was Harmless _ ’

Even assuming arguendo that second degree felony murder based on
torture is a lesser included offense of first degree murder by torture, any
alleged instructional error was harmless. In People v. Breverman, this

Court explained:
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[T]he failure to instruct sua sponte on a lesser included
offense in a noncapital case is, at most, an error of California
law alone, and is thus subject only to state standards of
reversibility. We further determine . . . that such misdirection of
the jury is not subject to reversal unless an examination of the
entire record establishes a reasonable probability that the error
affected the outcome. [Citing People v. Watson (1956) 46
Cal.2d 818, 836.]

(People v. Breverman (1998) 19 Cal.4th 142, 165, overruling People v.
Sedeno (1974) 10 Cal.3d 703, 721.) ""[E]rror in failing to instruct the jury
on a lesser included offense is harmless when the jury necessarily decides
the factual questions posed by the omitted instructions adversely to
defendant under other properly given instructions." [Citations.]" (People
v. Beames, supra, 40 Cal.4th at p. 928; see People v. Chatman, supra, 38
Cal.4th at p. 392; People v. Horning, supra, 34 Cal.4th at p. 905; see also
People v. Pearson, supra, 53 Cal.4th at p. 320.)

In People v. Beames, this Court found any instructional error to be
harmless, explaining:

Here, the jury was properly instructed that a torture-
murder special circumstance requires the intent to kill.
[Footnote & citations.] When the jury found this special
circumstance true, it necessarily determined that defendant
intended to kill [the victim] when he tortured her. Thus, there
was no prejudice resulting from any erroneous failure to instruct
on second degree felony murder [citation] or involuntary
manslaughter [citation]. Likewise, in finding the killing was
intentional, the jury necessarily found express, not implied
malice. [Citation.] Accordingly, any error in failing to instruct
on implied-malice second degree murder was also harmless.

(People v. Beames, supra, 40 Cal.4th at p. 928.)

Nevertheless, the defendant in People v. Beames further argued that
"the jury's true finding on the torture-murder special-circumstance
allegation did not render the failure to instruct on second degree felony

murder harmless because the finding left open certain factual questions
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posed by the omitted second degree felony-murder instruction." (People v.
Beames, supra, 40 Cal.4th at p. 928.) This Court in People v. Beames
rejected the defendant's contention, stating:

"If a jury is not satisfied that a defendant acted with either
express or implied malice, it may find the defendant guilty of
second degree murder on a felony murder theory.” [Citation.]
Here, as indicated, the true finding on the torture-murder
special-circumstance allegation shows that the jury was satisfied
defendant acted with express malice, and that it necessarily
rejected any theory that defendant intended only to torture [the
victim] and not to kill her. In view of these circumstances, any
error in failing to instruct on second degree felony murder was
harmless. [Citation.]

(Id. at pp. 928-929, original emphasis.)
This Court in People v. Beames added:

Additionally, we conclude that any error in failing to instruct on
the second degree murder theory of unpremeditated murder with
express malice (CALJIC No. 8.30) was harmless. As the record
discloses, the evidence supporting the jury's verdict of guilt of
first degree murder by torture was so relatively strong, and the
evidence supporting a different outcome was so comparatively
weak, that there is no reasonable probability that the claimed
error affected the result. [Citations.]

(People v. Beames, supra, 40 Cal.4th at p. 929.)

As discussed above (see Argument 1.C.4), the torture-murder special
circumstance requires: (1) proof of first degree murder, (2) proof that the
defendant intended to kill and torture the victim, and (3) proof of the
infliction of an extremely painful act upon a living victim. (People v.
Jennings, supra, 50 Cal.4th at p. 647.) As also discussed above (see
Argument I.C.2), the elements of first degree murder by torture are:

(1) acts causing death that involve a high degree of probability of the
victim's death, and (2) a willful, deliberate, and premeditated intent to cause
extreme pain or suffering for the purpose of revenge, extortion, persuasion,

or another sadistic purpose. (People v. Streeter, supra, 54 Cal.4th at
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pp. 244-245.) Thus, the torture-murder special circumstance is
distinguishable from first degree murder by torture in that this special
circumstance requires the intent to kill. (See People v. Jennings, supra, 50
Cal.4th at p. 647.) As further discussed above (see Argument I.C.1;
Argument 1.C.3), first degree premeditated and deliberate murder requires
an intentional killing (express malice). (See People v. Jennings, supra, 50
Cal.4th at p. 645; see also People v. Beltran, supra, 56 Cal.4th at p. 942.)

In the instant case, the jury was instructed with CALJIC No. 8.81.18,
as follows:

To find that the special circumstance, referred to in these
instructions as murder involving infliction of torture, is true,
each of the following facts must be proved: [{] 1. The murder
was intentional; and [{] 2. [Appellant] intended to inflict
extreme cruel physical pain and suffering upon a living human
being for the purpose of revenge, extortion, persuasion or for
any sadistic purpose[.] []] Awareness of pain by the deceased
is not a necessary element of torture.

(22CT 6031; 14RT 2001-2002.) The jury was given CALJIC No. 8.20,
regarding first degree willful, deliberate, and premeditated murder. (22CT
6023-6024; 14RT 1996-1997.) The jury was given CALJIC No. 8.24,
regarding first degree murder by torture. (22CT 6025-6026; 14RT 1998-
1999.) The jury was also given CALJIC No. 8.30, regarding second degree
unpremeditated murder (22CT 6026; 14RT 1999), and second degree
murder, regarding a killing resulting from an unlawful act dangerous to life
(22CT 6027; 14RT 1999).

Here, when the jury found the torture-murder special circumstance to
be true (see 22CT 6066, 6070) as to counts 1 and 6, it necessarily
determined that appellant intended to kill Ernesto and Lupita and thus
rejected any theory that the murders were not accompanied by express
malice. (See People v. Beames, supra, 40 Cal.4th at pp. 928-929.) In light

of the jury's determination that appellant intended to kill Ernesto and
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Lupita, even if the jury had been instructed on second degree felony murder
based on torture, the jury would have rejected that theory of second degree
felony murder just as it rejected the other theories of second degree murder
that it received instructions upon (see 22CT 6026-6027; 14RT 1999).

Thus, any alleged error concerning the absence of any instructions
regarding second degree felony murder based on torture was unquestion-
ably harmless, especially in light of the strong evidence of appellant's first
degree murders of Ernesto and Lupita based on the theory of premeditated
and deliberate murder (see Argument I.F.1 & 2). Therefore, appellant's
instructional error claim should be rejected.

III. APPELLANT'S CLAIM REGARDING CALJIC No. 8.711s
FORFEITED; APPELLANT'S CLAIM SHOULD BE REJECTED;
ANY ALLEGED INSTRUCTIONAL ERROR WAS HARMLESS

Appellant contends that the 1996 revision of CALJIC No. 8.71
violates state law and unconstitutionally lowers the State's burden of proof
by making first degree murder the "default" verdict. (AOB 113-129.)
Initially, respondent submits that appellant's claim is forfeited. In any
event, appellant's instructional error claim should be rejected. Moreover,
any alléged instructional error was harmless.

A. Factual Background

During the guilt phase trial, outside the jury's presence, there was a
discussion of the proposed jury instructions by the trial court, prosecutor,
appellant's attorney, and co-defendant Ricardo's attorney. (See 12RT 1866-
1882.) During this discussion, the trial court referred to CALIJIC No. 8.71,
stating, "8.71, doubt whether it’s first or second-degree murder." (12RT
1872.) Appellant's attorney did not object to CALJIC No. 8.71 at this time.
(See 12RT 1872.) Neither did co-defendant Ricardo's attorney. (See 12RT
1872.)
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At the guilt phase trial, the jury was given CALJIC No. 8.71, which
stated:

If you are convinced beyond a reasonable doubt and
unanimously agree that the crime of murder has been committed
by a defendant, but you unanimously agree that you have a
reasonable doubt whether the murder was of the first or of the
second degree, you must give defendant the benefit of that doubt
and return a verdict fixing the murder as of the second degree.

(22CT 6028; see 14RT 1999-2000.) Appellant's attorney did not object to
CALIJIC No. 8.71 when it was read to the jury. (See 14RT 1999-2000.)

At the guilt phase trial, the jury was also given CALJIC No. 17.40,
which stated: ' | |

The People and the defendant are entitled to the _
individual opinion of each juror. [{] Each of you must consider
the evidence for the purpose of reaching a verdict if you can do
so. Each of you must decide the case for yourself, but should do
so only after discussing the evidence and instructions with the
other jurors. []] Do not hesitate to change an opinion if you are
convinced it is wrong. However, do not decide any question in a
particular way because a majority of the jurors, or any of them,
favor that decision. [f] Do not decide any issue in this case by
the flip of a coin, or by any other chance determination.

(22CT 69; see 14RT 2021.)
During the guilt phase trial, the jury was also given CALJIC No. 1.01,
which stated:

If any rule, direction or idea [is] repeated or stated in
different ways in these instructions, no emphasis [is] intended
and you must not draw any inference because of its repetition.
Do not single out any particular sentence or any individual point
or instruction and ignore the others. Consider the instructions as
a whole and each in light of all the others. [§] The order in
which the instructions [are] given has no significance as to their
relative importance.

(22CT 5991; see 14RT 1977-1978, italics added.)
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B. Appellant's Claim Regarding CALJIC No. 8.71 Is
Forfeited

Initially, respondent submits that appellant's claim regarding CALJIC
No. 8.71 is forfeited by his failure to object to this insfruction or to request
clarifying language at the trial'level (see 12RT 1872; 14RT 1999-2000).
(See People v. Whalen, supra, 56 Cal.4th at p. 71 [capital defendant
forfeited instructional claim by failing to request clarification of
instruction]; People v. Valdez, supra, 55 Cal.4th at p. 149 [capital defendant
forfeited instructional claim by failing to object or request a limiting
instruction]; People v. Moore, supra, 51 Cal.4th at p- 1134 [capital
defendant forfeited his claim when he failed to object to the instruction at
trial].)

Although appellant's trial counsel failed to object to CALJIC No.
8.71, appellant argues that this instructional claim is cognizable on appeal
under section 1259, and his trial counsel's failure does not constitute invited
error. (See AOB at 116, fn. 49.) As shown below, CALJIC No. 8.71 did
not affect appellant’s substantial rights, and thus, his claim is forfeited.

C. Relevant Law

In People v. Moore (2011) 51 Cal.4th 386, the defendant raised the
same instructional claim as appellant, attacking the 1996 revised version of
CALJIC No. 8.71. The defendant claimed that the instruction suggested "to
jurors that they must return a verdict on the greater offense unless they
unanimously doubted whether it had been proven," essentially making
"first degree murder . . . the default verdict."" (/d. at p. 410.) This Court
held:

We conclude the better practice is not to use the 1996
revised version[] of CALJIC [No.] 8.71 ..., as the [instruction
carries] at least some potential for confusing jurors about the
role of their individual judgments in deciding between first and
second degree murder . . .. The reference[] to unanimity in [this -

109



instruction was] presumably added to convey the principle that
the jury as a whole may not return a verdict for a lesser included
offense unless it first reaches an acquittal on the charged greater
offense. [Citation.] But inserting this language into CALJIC
[No.] 8.71 ..., which address[es] the role of reasonable doubt in
choosing between greater and lesser homicide offenses, was
unnecessary, as CALJIC No. 8.75 fully explains that the jury
must unanimously agree to not guilty verdicts on the greater
homicide offenses before the jury as a whole may return verdicts
on the lesser. [Footnote.]

(Id. atp. 411.)*

In People v. Moore, this Court discussed two California Court of
Appeal cases, People v. Gunder (2007) 151 Cal.App.4th 412, and People v.
Pescador (2004) 119 Cal.App.4th 252, in which the defendants made the
same instructional claims against the 1996 revised version of CALJIC No.
8.71. (People v. Moore, supra, 51 Cal.4th at pp. 410-411.) In People v.
Pescadér, the jury was given the 1996 revised version of CALJIC No. 8.71.
- (People v. Pescador, supra, 119 Cal.Af)p.4th at p. 256.) The jury was also
given CALJIC Nos. 17.11 and 17.40. (/d. at p. 257.) > Moreover, the jury
was instructed to "'[cJonsider the instructions as a whole and each in light
of all the others." (/bid.) The defendant in People v. Pescador claimed
that the 1996 revised version of CALJIC No. 8.71 violated his "due process
rights by allowing a jury to make a determination of guilt on an element of

the crime where one or more jurors may have had reasonable doubt." (/d.

?*In People v. Moore, this Court also addressed the same
alleged instructional error regarding the 1996 version of CALJIC No.
8.72, which concerned the difference between murder and
manslaughter. (See People v. Moore, supra, 51 Cal.4th at pp. 409-
412.)

 The standard version of CALJIC No. 17.11 currently states:
"If you find the defendant guilty of the crime of |, buthavea
reasonable doubt as to whether it is of the first or second degree, you
must find [him] [her] guilty of that crime in the second degree."
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at pp. 255-256.) In People v. Pescador, the California Court of Appeal
concluded: "In light of the instructions as a whole, the jury did not

misinterpret CALJIC No. 8.71 as requiring them to make a unanimous
| finding that they had reasonable doubt as to whether the murder was first or
second degree." (Id. at p. 257; see People v. Moore, supra, 51 Cal.4th at
pp. 410-411.) | | |

In People v. Gunder, the jury was given the 1996 revised version of

CALIJIC No. 8.71. (People v. Gunder, supra, 151 Cal.App.4th at p. 424.)
The jury was given CALJIC No. 17.40 but not CALJIC No. 17.11. (/d. at |
p. 425.) The defendant argued that the 1996 revised version of CALJIC
No. 8.71 "violates due process because it conditions any juror's decision in
favor of second degree murder on the unanimous agreement of the jurors
that a doubf exists as to degree." (Id. at pp. 424-425.) In rejecting the
defendant's claim, the California Court of Appeal explained:

What is crucial in determining the reasonable likelihood of
defendant's posited interpretation is the express reminder that
each juror is not bound to follow the remainder in
decisionmaking. Once this principle is articulated in the
instructions, a reasonable juror will view the statement about
unanimity in its proper context of the procedure for returning
verdicts, as indeed elsewhere the jurors are told they cannot
return any verdict absent unanimity and cannot return the lesser
verdict of second degree murder until the jury unanimously
agrees that the defendant is not guilty of first degree murder.
Thus, nothing in the instruction is likely to prevent a minority of
jurors from voting against first degree murder and in favor of
second degree murder.

(Id. at p. 425, original emphasis; see also People v. Moore, supra, 51
~ Cal.4th at pp. 410-412.)
Regarding People v. Gunder, this Court in People v. Moore stated:

We need not decide here . . . whether Gunder was correct
that the possibility of confusion is adequately dispelled by
instruction with CALJIC No. 17.40 on the jurors' duty of
individual decision. Any error in giving these instructions

111



[(referring to CALJIC Nos. 8.71 and 8.72)] was harmless
beyond a reasonable doubt [citing Chapman v. California (1967)
386 U.S. 18, 24 [87 S.Ct. 824, 17 L.Ed.2d 705]] in light of the
jury's true findings on the burglary-murder and robbery-murder
special circumstances. Having found defendant [Moore] killed
[the victim] in the commission of robbery and burglary, the jury
must also have found him guilty of first degree murder on those
same felony-murder theories. The lesser offenses of second
degree murder and manslaughter were not legally available
verdicts if defendant killed [the victim] in the commission of
burglary and robbery, as the jury unanimously determined he
had. [Citations.] Any confusion generated by the challenged
instructions, therefore, could not have affected the jury's
verdicts. [Footnote.]

(People v. Moore, supra, 51 Cal.4th at p. 412.)

D. Appellant's Claim Regarding CALJIC No. 8.71 Should
Be Rejected; in Any Event, Any Alleged Instructional
Error Was Harmless

Here, in addition to the complained-of 1996 version of CALJIC No.
8.71 (see 22CT 6028; 14RT 1999-2000), the jury was given CALJIC No.
17.40 (see 22CT 69; 14RT 2021) and CALJIC No. 1.01 (see 22CT 5991,
14RT 1977-1978). Respondent submits that in light of the given instruc-
tions as a whole, including CALJIC Nos. 17.40 and 1.01, the jury did not
misinterpret the 1996 version of CALJIC No. 8.71 as appellant contends.
Respondent asks this Court to adopt the reasoning of Gunder and Pescador
herein. (See People v. Gunder, supra, 151 Cal.App.4th at pp. 424-425
[jury given CALJIC No. 17.40]; People v. Pescador, supra, 119
Cal.App.4th at pp. 256-257 [jury given CALJIC Nos. 17.40, 17.11, and
1.01]; see also People v. Moore, supra, 51 Cal.4th at pp. 410-412.)

Nonetheless, even assuming arguendo that there was any instructional
error regarding the 1996 version of CALJIC No. 8.71, any alleged error
was harmless beyond a reasonable doubt because the jury found the torture-

murder special circumstance (§ 190.2, subd. (a)(18)) to be true as to counts
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1 and 6 (see 22CT 6066, 6070, 6085-6086; 15RT 2037-2038, 2040). (See
People v. Moore, supra, 51 Cal.4th at p. 412 [applying Chapman]; see also
Chapman v. California, supra, 386 U.S. at p. 24.) As discussed aboyve (see
Argument 1.C.4), the torture-murder special circumstance requires: (1) |
proof of first degree murder, (2) proof that the defendant intended to kill
and torture the victim, and (3) proof of the infliction of an extremely
painful act upon a living victim. (See People v. Jennings, supra, 50 Cal.4th
at p. 647.) Thus, in finding the torture-murder spécial circumstance true as
to counts 1 and 6, the jﬁry unanimously found, among other things, proof of
first degree murder and proof that appellant intended to kill and torture both
Ernesto and Lupita and thus was guilty of first degree murder by torture.

As in Moore, the jury necessarily rejected any theory of second degree
murder as to counts 1 and 6, and any alleged confusion generated by the
1996 version of CALJIC No. 8.71 could not have affected the jury's
verdicts. (See People v. Moore, supra, 51 Cal.4th at p. 412.) Therefore,
appellant's claim regarding CALJIC No. 8.71 should be rejected.

IV. THE PROSECUTOR'S REMARKS DID NOT CONSTITUTE
GRIFFIN ERROR; ANY ALLEGED ERROR WAS HARMLESS

Appellant contends that the prosecutor's criticism of appellant's failure
 to testify at the penalty phase trial constituted reversible Griffin®® error.
(AOB 130-138.) Respondent submits that the complained-of remarks by
the prosecutor during her penalty phase closing argument did not constitute
Griffin error. In any event, any alleged error was harmless.

A. Factual Background

Before the prosecutor's closing argument during the penalty phase

trial, the trial court reminded the jury, "Again, you're admonished that any

26 Griffin v. California (1965) 380 U.S. 609 [85 S.Ct. 1229, 14
L.Ed.2d 106] ("Griffin").
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statements by the lawyers are not evidence and not to be considered by you
as evidence." (17RT 2175.)

During the penalty phase trial, the prosecutor stated in her closing
argument, as follows:

But [the defense] will present evidence under the (k) section and
that’s why [appellant’s] parents were here. []] Now, you can't
let sympathy for the parents, because everybody that loses a
child - - except for [appellant], of course - - is heart broken.

And I do have great sympathy for his parents, but they were here
to tell you that he's a human being in their mind, and that he’s
their son, and to feel sorry for him. That's why they're here. [{]
Good people. Good people. [f] And he used that most fully.
[1] Why do I say that? We, the People of the State of
California, we the citizens, we don't torture and murder our
children. And we, the citizens of the United States, don't do
that. Do citizens of the world? No human being tortures or
murders their children and no animal of nature does it. []

Basic law of nature, we do not torture and murder our children.
We don't do it. His parents know that. That's why they are here.
And he takes that very notion, the very basic law, and he takes it
and hides behind it. He violates it, and then ke hides behind it.
That's a blasphemy against nature. How dare he. That's how
low he is. []] Does he deserve to live? You weigh that in your
mind against what? There's nothing that the defense can present
to you that shows this, I can't say person, shows [appellant] has
any right to live. []] You know we cannot say to you that the
absence of remorse is a factor to consider when weighing. But
certainly I'm sure that the defense is going to focus on asking for
mercy for [appellant]. That's why his family was here for
mercy. [] When you can't talk about remorse, when you talk
about whether or not you should give mercy, "remorse" have
you ever heard anywhere that he's sorry? He doesn't admit any
of this. His attorney does.

(17RT 2182-2183, italics added; see also 17RT 2176-2186 [prosecutor's
closing argument during penalty phase trial]; 17RT 2187-2191 [appellant's
attorney's closing argument during penalty phase trial.].) Appellant |
complains about these italicized portions of the prosecutor's closing

argument. (See AOB 130-131.)
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After the prosecutor's complained-of closing argument remarks, the
following exchange occurred: |

[Appellant's attorney]: Your Honor, I object.
[The prosecutor]: There’s been no statements given.
The Court: Overruled.

(17RT 2184.)

The prosecutor continued her penalty phase closing argument, as

follows:

And in fact, there's that box of letters from [co-defendant
Ricardo]. Again, I quote - - this is from [appellant] writing to
[co-defendant Ricardo], and you can read this for yourself if you
want to. I don't know that you will. But in one of the letters it's,
"I'm the best dad in the world for my little children." And this is
in June of 2000. [q] There is 60 something letters there. In all
those letters there is not one word of regret. Unfortunately, all
those letters deal with is what he would like to do with [co-
defendant Ricardo], and I'm not going to go into that. But his
big concern is whether he can get conjugal visits and describing
the kind of sex he's missing with her. [{] And as you know, one
of the reasons he had all these pressures on him, according to the
cultural expert, is for 40 days [appellant] had to go without sex.
[1] Now, in all these things you have, you have that report of
the cultural expert, you have all these letters, there's never any.
mention of Lupita and Ernesto. There's never any mention of
the harm he's done to his other children.

(17RT 2184.)

B. Relevant Law

"[T]he Fifth Amendment . . . forbids either comment by the
prosecution on the accused's silence or instructions by the court that such
silence is evidence of guilt.' [Citation]." (People v. Brady (2010) 50
Cal.4th 547, 565, citing Griffin v. California, supra, 380 U.S. at p. 615; see
People v. Lewis (2001) 25 Cal.4th 610, 670.) "[A] prosecutor may commit

Griffin error if he or she argues to the jury that certain testimony or
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evidence is uncontradicted, if such contradiction or denial could be
provided only by the defendant, who therefore would be required to take the
witness stand.' [Citation.]" (People v. Hughes (2002) 27 Cal.4th 287, 393,
original émphasis; see People v. Brady, supra, 50 Cal.4th at pp. 565-566
["The prosecutor's argument cannot refer to the absence of evidence that
only the defendant's testimony could provide"]; People v. Carter (2005) 36
Cal.4th 1215, 1266.) Although ""Griffin forbids either direct or indirect
comment upon the failure of the defendant to take the witness stand," the
prohibition ""does not extend to comments on the state of the evidence or on
the failure of the defense to introduce material evidence or to call logical
witnesses."' [Citations.]’.' (People v. Hughes, supra, 27 Cal.4th at p. 393;
see People v. Brady, supra, 50 Cal.4th at p. 566; People v. Lewis (2009) 46
Cal.4th 1255, 1304; People v. Carter, supra, 36 Cal.4th at pp. 1266-1267,
1277.) -

"[A] prosecutor is entitled to point out to the jury a defendant's lack of
remorse, and doing so does not amount to error under Griffin. [Citation.]"
(People v. Hughes, supra, 27 Cal.4th at p. 394; see also People v.
Cummings (1993) 4 Cal.4th 1233, 1329 ["The prosecutor's reference
[during penalty phase argument] to Cummings's lack of remorse was not a
comment on his failure to take the stand, but was a legitimate reference to
Cummings's repeatedly expressed pride in having killed Officer Verna."].)
"Although lack of remorse is not a statutory aggravating factor, a
prosecutor may direct the jury's attention to evidence which reveals a
defendant's lack of remorse. [Citation.]" (People v. Hardy, supra, 2
Cal.4th at pp. 209-210.) In People v. McKinzie, this Court explained:

"'A prosecutor may properly comment on a defendant's lack of
remorse, as relevant to the question of whether remorse is

present as a mitigating circumstance, so long as the prosecutor
does not suggest that lack of remorse is.an aggravating factor.'
[Citation.]" [Citation.] The prosecutor did not so suggest here
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because he expressly confined his argument regarding [the]
defendant's remorse (or lack of remorse) as "one final factor that
falls in [f]actor (k)," . .. In other words, the prosecutor made

- clear he was emphasizing the lack of evidence supporting
remorse to show the absence of a mitigating factor, not
suggesting lack of remorse constituted an aggravating factor.
[Citations.]

(People v. McKinzie, supra, 54 Cal.4th at p. 1358.)

F fnally, "'brief and mild references to a defendant's failure to testify
without any suggestion that an inference of guilt be drawn therefrom, are
uniformly held to constitute harmless error.' [Citation.]" (People v. Turner
(2004) 34 Cal.4th 406, 419-420; see People v. Brady, supra, 50 Cal.4th at
p. 566 ["Even were we to assume the prosecutor improperly commented on
defendant's silence, defendant suffered no prejudice . . . Any assumed error
was harmless beyond a reasonable doubt."]; People v. Brasure (2008) 42
Cal.4th 1037, 1060; People v. Hovey (1988) 44 Cal.3d 543, 572 ["any
Griffin error was harmless beyond a reasonable doubt"].)

C. The Prosecutor's Penalty Phase Closing Argument
Remarks Did Not Constitute Griffin Error; Any
Alleged Error Was Harmless

Here, rather than constituting any Griffin error, the complained-of
penalty phase closing argument remarks by the prosecutor, specifically
those about appellant not admitting that he was sorry (see 17RT 2183
["have you ever heard anywhere that he's sorry?" and appellant "doesn't
admit any of this"]), can be fairly characterized as the prosecutor directing
the jury's attention to evidence that revealed appellant's lack of remorse.
(See People v. Hardy, supra, 2 Cal.4th at pp. 209-210; see also People v.
Hughes, supra, 27 Cal.4th at p. 394 [a prosecutor is entitled to point to the
defendant's lack of remorse, which does not amount to Griffin error];
People v. Cummings, supra, 4 Cal.4th at p. 1329 [the prosecutor's reference

to the defendant's lack of remorse was not a comment on his failure to take
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the stand].) These complained-of comments did not suggest the jury should
consider the fact that appellant did not testify at the penalty phase trial to
express remorse. (See People v. Hardy, supra, 2 Cal.4th at p. 209 [the
prosecutor never s>uggested during’closing argument that the jury should
consider the fact that the defendant did not testify at the penalty phase].)
Rather, taken in the proper context, these complained-of comments directed
the jury to evidence that appellant showed no remorse for his crimes, such
as appellant's numerous love letters to co-defendant Ricardo, which did not
include any mention of the harm he had committed against Ernesto and
Lupita (see 17RT 2184; see also 11RT 1840-1842). (See People v. Hardy,
supra, 2 Cal.4th at p. 209 [the prosecutor's penalty phase argument state-
ment can be reasonably construed as comment on the fact that the
defendant never expressed to his friénds his sorrow for the crimes and not
that he failed to express such remorse at trial]; see also People v. Hughes,
supra, 27 Cal.4th at p. 393 [challenged remarks by the prosecutor during
penalty phase argument were proper comment upon the state of the
evidence].)

Moreover, the complained-of remarks regarding appellant "hid[ing]
behind it" (see 17RT 2183), did not constitute Griffin error because these
remarks did not suggest that the jury should consider the fact that appellant
did not testify at the penalty phase trial. Rather, taken in proper context;
these references to "hid[ing] behind it" were made in response to appellant's
parents testifying for him at the penalty phase trial and refer to appellant
"hid[ing] behind" the "notion" or "very basic law" of nature that people "do
not torture and murder [their] children." (See 17RT 2182-2183.) Thus,
these remarks did not express or imply that appellant should have testified
at the penalty phase as his parents did.

In addition, the complained-of rémarks concerning appellant's right to

live (see 17RT 2183 ["There's nothing that the defense can present to you
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that shows . . . [appellant] has any right to live") were not improper since
the prosecutor was arguing that appellant should receive the death penalty
because the aggravating evidence outweighed the mitigating evidence.
(See People v. Hughes, supra, 27 Cal.4th at p. 395 [rejecting the
defendant's complaint about the prosecutor's closing argument statement
that the defendant did not "deserve to live" because, taken in proper
context, the pfosecutor merely argued that the balance of aggravating and
mitigating evidence in that case favored death over the alternative of life
imprisonment without the possibility of parole].)

Even assuming arguendo that these complained-of remarks by the
prosecutor can be characterized as references to appellant's failure to testify
in violation of Griffin, such references were so "brief" and "mild" as to
constitute harmless error, especially in light of the extremely aggravating
circumstances of the instant crimes. (See People v. Turner, supra, 34
Cal.4th at pp. 419-420; see also People v. Brady, supra, 50 Cal.4th at
p. 566 [any assumed error regarding prosecutor's improper comment on a
defendant's silence was harmless beyond a reasonable doubt]; People v.
Brasure, supra, 42 Cal.4th at p. 1060 [finding any asserted Griffin error
harmless beyond a reasonable doubt because, among other things, the
prosecutor's penalty phase argument cdmment was "brief and somewhat
ambiguous" and the "prosecutor's suggestion [that the] defendant should
'stand up' and take responsibility for his actions did not necessarily refer to
testifying, especially as the prosecutor had just referred to private letters
[the] defendant had written in which he sought to evade responsibility"].)

Here, the challenged remarks were, at worse, ambiguous and did not
specifically ask the jury to consider appellant's failure to testify. Moreover,
the circumstances of the instant murders were extremely aggravating, as
appellant subjected his young children to unirhaginable abuse, let them

suffer a slow death, and discarded them as trash. (See Argument I, ante.)
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In fact, during the penalty phase trial, in the context of denying the
automatic motion to reduce the penalty, the trial court stated:

In the reweighing process, I must state that the
circumstances of this crime under factor (a) are horrendous. As
counsel knows - - and this goes to my determination under factor
(a), the circumstances of the crime - - I'm a specialist in this type
of field. I teach death penalty litigation to judges throughout the
State, and I have tried 17 of these cases. I'm told that's more
than any other judge in the State, although I don't know that for
a fact. And this by far is the most horrendous factual
circumstance I have ever heard in 28 years in criminal law.

(18RT 2231.)

-~ Moreover, during the penalty phase trial, several of appellant's
children, including Edilberto (see 16RT 2065-2074), Luz (see 16RT 2076-
2078), Juan (see 16RT 2078-2081), and Guadalupe Esquivel (see 16RT
2081-2087), testified against appellant. Among other things, Edilberto
testified about an incident during which appellant beat and choked
Edilberto, resulting in Edilberto running away from home. (See 16RT
2068-2070.) Both Juan and Edilberto testified about how appellant hit
Juan. (See 16RT 2072, 2080.) Edilberto testified about how appellant beat
Petra. (See 16RT 2073-2074.) Guadalupe Esquivel testified about how
appellant hit him with a fist. (See 16RT 2086.) Ruiz, who was the foster
mother for co-defendant Ricardo's children, also testified at the penalty
phase trial about Guadalupe Esquivel's fear when giving her his written |
letter. (See 16RT 2087-2090.)

In contrast, the defense presented the penalty phase testimony of
appellant's mother Catalina (see 16RT 2094-2108), appellant's father
Hermogenes (see 16RT 2112-2123), appellant's aunt Irene (see 16RT 2124-
~ 2127), appellant's uncle Guevara (see 16RT 2130-2138), and Peralta (see
16RT 2141-215 1). Appellant's parents, aunt, and uncle testified mainly

about his childhood in Mexico and his eventual marriage to Petra and life

120



with co-defendant Ricardo but offered no real insight regarding appellant's
instant crimes against Ernesto and Lupita. While Peralta ‘offered his
opinions regarding 10 risk factors for child abuse that were present in
appellant's case (see 16RT 2152-2166), Peralta also testified that Ernesto's
case was one of the worst child abuse cases he had ever seen and opined
that there was no excuse for appellant's behavior toward Ernesto (16RT
2150-2150). This evidence hardly mitigated appellant's unthinkable crimes
against his children. |

Thus, in light of the extremely aggravating circumstances of the
instant crimes (see § 190.3, factor (a)) and the presence of appellant's
criminal activity (see § 190.3, factor (b)), weighed against any defense
evidence proffered during the penalty phase trial (see § 190.3, factor (k)),
any alleged Griffin error was harmless. Therefore, appellant's contention
should be rejected.

V. APPELLANT'S CLAIM REGARDING CALJIC NoO. 2.60 SHOULD
BE REJECTED BECAUSE ANY ALLEGED INSTRUCTIONAL
ERROR WAS HARMLESS

Appellant contends that the trial court's refusal to instruct the jury
with CALJIC No. 2.60 in the penalty phase trial was reversible error.
(AOB 139-165.) Respondent submits that appellant's claim regarding
CALJIC No. 2.60 should be rejected because any alleged instructional error
was harmless. |

A. Factual Background

On July 24, 2001, during the pénalty phase trial, outside the jury's
presence, the trial court, prosecutor, and appellant's attorney discussed the
proposed jury instructions. (See 17RT 2171-2174; see also 22CT 6102
[parties discuss penalty phase jury instructions].) During this discussion,

the following exchange occurred concerning CALJIC No. 2.60, as follows:
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[The Court]: I have not included CALJIC 2.60 or 2.61.
Actually, it's 2.60. 2.61 will not apply. The reason I didn't
include 2.60 is under People versus Box, B-O-X, 23 Cal.4th
1153, that it is not error to not give that instruction where
defendant did not testify at a penalty phase proceeding.

[Appellant's attorney]: We would object to not giving
that instruction.

The Court: You are requesting 2.60? That is refused
based on Box. []] Are there any objections to the Court's
proffered instructions? [{] By the defense, [appellant's
attorney|?

[Appellant's attorney]: Submit it.
The Court: And by the People, [prosecutor]?
[The prosecutor]: There are no objections.

The Court: Are there any special instructions other than
that which you have already requested? [Appellant's attorney]?

[Appellant's attorney]: Not yet.
The Court: [Prosecutor]?

[The prosecutor]: No.

The Court: Very well .. ..

(17RT 2174 (italics added).)”’

%7 The trial court referred to People v. Box (2000) 23 Cal.4th
1153, overruled on other grounds in People v. Martinez (2010) 47
Cal.4th 911, 948, fn. 10. It appears that the trial court was referring to
the following portion of the Box case: "Defendant next contends that
it was error not to instruct the jury to refrain from drawing any
inference from the fact that defendant did not testify at the penalty
phase. Not so. [Citation.]" (People v. Box, supra, 23 Cal.4th at p.
1216, citing People v. Davenport (1995) 11 Cal.4th 1171, 1231
[rejecting the defendant's claim that the trial court had a sua sponte
duty to instruct the jury to draw no adverse inference from his failure

(continued...)
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The jury was given the penalty phase jury instructions, which did not
include CALJIC No. 2.60. (See 17RT 2192-2210; see also 22CT 6103
[trial court instructs jury at penalty phase]; 22CT 6107-6131 [given penalty
phase jury instructions].)28

B. Relevant Law

In People v. Leonard (2007) 40 Cal.4th 1370, in the context of
rejecting the defendant's claim that the jurors committed prejudicial
misconduct by improperly discussing the defendant's failure to testify at the
penalty phase trial, this Court stated: |

The Fifth Amendment to the federal Constitution
provides that no person "shall be compelled in any criminal case
to be a witness against himself." A defendant may invoke this
right at the penalty phase of a capital case, even though the risk
of self-incrimination is diminished because the defendant has
already been convicted. [Citations.] The right not to testify
would be vitiated if the jury could draw adverse inferences from
a defendant's failure to testify.

(People v. Leonard, supra, 40 Cal.4th at p. 1424.) Citing Carter v.
Kentucky (1981) 450 U.S. 288, 305 [101 S.Ct. 1112, 67 L.Ed.2d 241], this

Court continued: "Thus, the Fifth Amendment entitles a criminal

(...continued)

to testify because, among other reasons, the defendant did testify],
overruled on other grounds in People v. Griffin (2004) 33 Cal.4th 536,
555,fn. 5.)

28 At the guilt phase trial, the jury was given CALIJIC No. 2.60, as
follows: "A defendant in a criminal trial has a constitutional right not to be
compelled to testify. You must not draw any inference from the fact that a
defendant does not testify. Further, you must neither discuss this matter nor
permit it to enter into your deliberations in any way." (22CT 6003; 14RT
1985-1986.) Moreover, during the guilt phase trial, appellant's trial counsel
stated in his opening statement: "First of all, we're not putting on any
evidence. We're not putting on [appellant]. You'll get instructed you're not
supposed to use that for anything. You can't use that against him." (8RT
1395.)
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defendant, upon request, to an instruction that will 'minimize the danger
that the jury will give evidentiary weight to a defendant's failure to testify.'
[Citation.]" (People v. Leonard, supra, 40 Cal.4th at pp. 1424-1425.)

In Cafter v. Kentucky, the trial judge refused the defendant's request
for the following instruction at his trial: "'"The [defendant] is not compelled
to testify and the fact that he does not cannot be used as an inference of
guilt and should not prejudice him in any way." (Carter v. Kentucky,
supra, 450 U.S. at p. 294.) The United States Supreme Court concluded
that "the Fifth Amendment requires that a criminal trial judge must give a
'no-adverse-inference' jury instruction when requested by a defendant to do
s0." (Id. at p. 300; see People v. Evans (1998) 62 Cal.App.4th 186, 190.)

Regarding the issue of harmless error, the United States Supreme
Court in Cartef v. Kentucky declined to reach that issue, stating:

[The State of] Kentucky argues that because the evidence of
petitioner's guilt was "overwhelming and could not be
explained," any constitutional error committed by the state
courts was harmless, [citing Chapman v. California, supra, 386
U.S. 18]. While it is arguable that a refusal to give an
instruction similar to the one that was requested here can never
be harmless, [citation], we decline to reach the issue, because it
was not presented to or considered by the Supreme Court of

Kentucky. [Citation.]
(Carter v. Kentucky, supra, 450 U.S. at p. 304; see People v. Evans, supra,
62 Cal.App.4th at p. 192; see also James v. Kentucky (1984) 466 U.S. 341,
351104 S.Ct. 1830, 80 L.Ed.2d 346] ["We have not determined whether
Carter error can be harmless, [citing Carter v. Kentucky], and we do not do
sonow."].) Thus, the United States Supreme Court in Carter v. Kentucky
reversed the defendant's judgment of conviction. (Carter v. Kentucky,

supra, 450 U.S. at p. 305.)
In People v. Evans, the defendant requested that CALJIC No. 2.60 be

given at his trial. (People v. Evans, supra, 62 Cal.App.4th at pp. 190-
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191.)*° Although the trial court informed counsel that CALJIC No. 2.60
would be given to the jury, the trial court failed to give that instruction to
the jury. (/d. at p. 191.) On appeal, the defendant argued that the instruc-
tional error, regarding CALJIC 2.60, was reversible per se.’’ The
respondént conéeded that CALJIC No. 2.60 should have been given but
argued that the instructional error was harmless. (People v. Evans, supra,
62 Cal.App.4th at p. 191.) The California Court of Appeal held that
"Carter error may be subject to harmless error analysis on a case-to-case
basis." (Id. at p. 198.)

The California Court of Appeal in People v. Evans explained:

Perhaps the most persuasive reason for reaching the
conclusion we do is that the constitutional privilege against
compulsory self-incrimination which was infringed upon here is
the same privilege involved in the very case in which the
Supreme Court announced its harmless error standard. [Citing
Chapman v. California, supra, 386 U.S. 18.] In Chapman, the
prosecutor expressly commented upon the defendants' failure to
testify and drew inferences of their guilt therefrom. [Citation.]
In addition, the trial court instructed the jury it was entitled to
draw inferences unfavorable to the defendants from their failure
to deny or explain evidence involving facts within their
knowledge. [Citation.] Nevertheless, the Supreme Court
declined to find the error reversible per se. We fail to see how
the lack of instructions telling the jury not to draw such
inferences should be treated differently. Whatever difference

% The standard version of CALJIC No. 2.60 states: "A

defendant in a criminal trial has a constitutional right not be
~compelled to testify. You must not draw any inference from the fact

that a defendant does not testify. Further, you must neither discuss
this matter nor permit it to enter into your deliberations in any way."
(See also People v. Evans, supra, 62 Cal.App.4th at p. 191.)

% In People v. Evans, the defendant also raised the same
instructional claim regarding CALJIC No. 2.61. (See People v.
Evans, supra, 62 Cal.App.4th at p. 191.)
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there may be between the error in Chapman and that here is one
of degree, not of kind. [Citation.]

(People v. Evans, supra, 62 Cal. App.4th at pp. 197-198.)

The Ninth Circuit Court of Appeals has also held that the failure to
give a requested instruction pursuant to Carter v. Kentuckyl isnot a
structural error, but rather, subject to harmless error analysis. (See United
States v. Soto (9th Cir. 2008) 519 F.3d 927, 930-931, citing People v.
Evans, supra, 62 Cal.App.4th 186; see also People v. Burnett (2003) 110
Cal.App.4th 868, 882 [intermediate level federal cases are persuasive, but
not binding, in a state law matter]; People v. Figueroa (1992) 2
Cal.App.4th 1584, 1587 [same].)

In addition, this Court has observed that CALJIC No. 2.60 "'is of only
questionable value to the defense' because it 'draws attention' to the
defendant's failure to testify at the same time it cautions the jury not to draw
an adverse inference from that failure. [Citation.]" (People v. Valdez,
supra, 55 Cal.4th at p. 174, fn. 44; see People v. Stanley (2006) 39 Cal.4th
913, 966.) "Because a defendant may have a sound tactical reason for
preferring that [CALJIC No. 2.60] not be given, it need not be given sua
sponte at the guilt phase [citation], and even when the court has given the
instruction at the guilt phase it need not repeat the instruction sua sponte at
the penalty phase of a capital case. [Citation.]" (People v. Holt (1997) 15
Cal.4th 619, 687; see People v. Babbitt (1988) 45 Cal.3d 660, 717 ["in the
penalty phase, as in the guilt phase, the trial court has no sua sponte duty to
instruct the jury on the defendant’s failure to testify"]; see also People v.
Valdez, supra, 55 Cal.4th at p. 173 ["a trial court's failure to specify which
previously given guilt phase instructions apply at the penalty phase is error

only if a reasonable likelihood exists that the omission misled the jury"].)
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C. Appellant's Claim Should Be Rejected Because Any
Alleged Instructional Error Was Harmless

Here, even assuming arguendo that CALJIC No. 2.60 should have
been given to the jury during the penalty phase trial after appellant
requested this instruction, any alleged instructional error was harmless.
(See People v. Evdns, supra, 62 Cal.App.4th at pp. 197-198.) Contrary to
appellant's argument that Carter error is structural error (see AOB 146-
153), both the California Court of Appeal in People v. Evans and the Ninth
Circuit Court of Appeals in United States v. Soto have concluded that such
Carter error is subject to Chapman harmless-error analysis, and respondent
asks this Court to adopt the reasoning of Evans and Soto herein. (See
People v. Evans, supra, 62 Cal.App.4th at pp. 197-198; United States v.
Soto, supra, 519 F.3d at pp. 930-931; see also Argument V.B.) |

Although appellant relies on People v. Aranda (2012) 55 Cal.4th 342,
364-365, 369, to support his argument (see AOB 146-149, 152), that case is
distinguishable from the instant case and does not help appellant's
argument. In People v. Aranda, the trial court inadvertently i‘ailed to
include the standard reasonable doubt instruction in its predeliberation
instructions to the jury.- (People v. Aranda, supra, 55 Cal.4th at p. 357.)
Regarding the omission of CALJIC No. 290 or CALCRIM No. 220 from
the predeliberation instructions as to the defendant’s gang offense
conviction (§ 186.22, subd. (a)), this Court held, among other things, that:
(1) the instructional omission deprived the defendant of his federal constitu-
tional right to due process because the court's instructions did not otherwise
cover the requirement that the prosecution prove the defendant's guilt of the
gang offense beyond a reasonable doubt; (2) this instructional error is
subject to harmless error review under Chapman v. California, supra, 386
U.S. 18; and (3) the instructional error was harmless because there was no

reasonable possibility that the jury failed to apply the reasonable doubt
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standard when it found the defendant guilty of the gang offense. (People v.
Aranda, supra, 55 Cal.4th at pp. 358, 361-369.) Thus, the case of Aranda
does not help appellant's argument that Carter error in his case amounted
to structural error because this Court in Aranda concluded that the instruc-
tional error was subject to Chapman harmless error review, and the
instructional error was ultimately harmless.

Here, as discussed above (see Argument IV.C), the extremely
aggravating circumstances of the instant crimes (see § 190.3, factor (a)) and
the presence of appellant's criminal activity against his children (see
§ 190.3, factor (b)), outweighed any defense evidence proffered during the
penalty phase trial (see § 190.3, factor (k)) through appellant's relatives (see
16RT 2094-2108, 2112-2127, 2130-2138) and Peralta (see 16RT 2141-
2151). Moreover, as explained in Argument I'V, there was no Griffin error.
Under these circumstances, any error concerning CALJIC No. 2.60 was
harmless. Therefore, appellant's contention should be rejected.

VI. APPELLANT'S CLAIMS AGAINST CALIFORNIA'S DEATH
PENALTY STATUTE SHOULD BE REJECTED

Appellant contends that California's death penalty statute, as
-interpreted by this Court and applied at appellant's trial, violates the United
States Constitution. (AOB 166-183.) Respondent submits that all of
appellant's claims against California's death penalty statute should be
rejected.

First, appellant's claim that section 190.2 is impermissibiy broad (see
AOB 166-167), should be rejected. "Section 190.2 is not impermissibly
broad. [Citation.]" (People v. Rountree (2013) 56 Cal.4th 823, 862; see
People v. Lightsey (2012) 54 Cal.4th 668, 731 [same]; People v. Souza
(2012) 54 Cai.4th 90, 141 [same]; People v. Moore (2011) 51 Cal.4th 386,
415 ["The set of special circumstances qualifying a first degree murder for

capital sentencing (§ 190.2) is not impermissibly broad."]; People v.
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Beames, supra, 40 Cal.4th at pp. 933-934 [rejecting the defeﬁdant’s claim
that California's death penalty law is impermissibly broad].) |

Second, appellant's claim that the broad application of section 190.3,
factor (a), violated his constitutional rights (see AOB 167-168), should be
rejected. "'We repeatedly have held that consideration of the circumstances

of the crime under section 190.3, factor (a) does not result in arbitrary or

capricious imposition of the death penalty. [Citations.]" (People v.

Brasure, supra, 42 Cal.4th at p. 1066; see People v. Lightsey, supra, 54
Cal.4th at p. 731; People v. Souza, supra, 54 Cal.4th at pp. 141-142; People
v. Moore, supra, 51 Cal.4th at p. 415 ["section 190.3, factor (a), under
which the jury may consider the 'circumstances of the crime' as a factor in
aggravation (or mitigation) of penalty," is not "so broad as to make
imposition of a death sentence arbitrary and capricious"].)

Third, appellant's claims regarding the failure of jury instructions
accompanying the death penalty statute to set forth the appropriate burden
of proof, to require unanimity regarding aggravating factors and prior
criminality, and to require written findings (see AOB 169-174, 181), should
be rejected. In People v. Moore, this Court stated:

"'QOur statute "is not invalid for failing to require (1)
_written findings or unanimity as to aggravating factors, (2) proof
of all aggravating factors beyond a reasonable doubt, (3)
findings that aggravation outweighs mitigation beyond a
reasonable doubt, or (4) findings that death is the appropriate
penalty beyond a reasonable doubt.” [Citation.] No instruction
on burden of proof is required in a California penalty trial
because the assessment of aggravating and mitigating
circumstances required of penalty jurors is inherently
"normative, not factual' [citation] and, hence, not susceptible to
a burden-of-proof quantification."" [Citation.] Nor is an
instruction on the absence of a burden of proof constitutionally
required. [Citation.]" [Citation.] The United States Supreme
Court's decisions in Apprendi v. New Jersey [(2000) 530 U.S.
466 [120 S.Ct. 2348, 147 L.Ed.2d 435]] and its progeny do not
establish a Sixth Amendment right to determination of particular
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aggravating factors, or the balance of aggravation and mitigation
beyond a reasonable doubt, or by a unanimous jury. [Citations.]
"Finally, [n]o instruction on a presumption that the sentence
should be life without parole, rather than death, was
constitutionally required." [Citation.]

(People v. Moore, supra, 51 Cal.4th at pp. 415-416, original emphasis; see
People v. Lightsey, supra, 54 Cal.4th at p. 731.) This Court in People v.
Moore also stated: ""The Constitution does not forbid use of unadjudicated
prior criminal activity as a circﬁmstance in aggravation or require jury
unanimity as to proof of such prior activity. [Citations.]" (People v.
Moore, supra, 51 Cal.4th at p. 416 ; see People v. Brasure, supra, 42
Cal.4th at p. 1068.)

Fourth, appellant's claim regarding an impermissibly vague and
ambiguous standard (see AOB 175) should be rejected. This Court has
stated: "The standard instruction given in this case telling the jury how it is
to weigh the aggravating and mitigating evidence (CALJIC No. 8.88)
accurately and adequately describes the jury's sentencing discretion and the
deliberative process for determining the penalty verdict. [Citation.]"
(People v. Elliott (2012) 53 Cal.4th 535, 594, see People v. Lewis, supra,
43 Cal.4th at pp. 533-534.)

Fifth, appellant's claims regarding the jury instructions' failure to
delete inapplicable sentencing factors and to instruct that mitigating factors
were relevant solely as to potential mitigators (see AOB 175-176), should
be rejected. This Court has stated: "The trial court did not err in failing to
delete from its instructions references to assertedly inapplicable factors
listed in section 190.3 or to specify which factors may be considered only
in mitigation. [Citations.]" (People v. Moore, supra, 51 Cal.4th at p. 417,
see People v. Lightsey, supra, 54 Cal.4th at p. 731 ["Nor must the trial court
amend the standard jury instruction regarding the sentencing determination,

CALIJIC No. 8.85, specifically to delete factors the defendant claims are
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inapplicable, or designate certain factors as mitigating only, or inform the
jury that mitigating factors must be considered only in mitigation and the
absence of proof of a mitigating factor cannot be considered an aggravating
factor."]; People v. Elliott, ‘supra, 53 Cal.4th at p. 594 ["The trial court is
not constitutionally required to instruct the jury that certain sentencing
factors can only be mitigating"]; People v. Taylor (2009) 47 Cal.4th 850,
899; People v. Brasure, supra, 42 Cal.4th at p. 1069.)

Sixth, appellant's claim that the jury instructions failed to inform the
Jjury regarding the central determination of whether death is the appropriate -
punishment (see AOB 176-177) should be rejected. This Court has stated:

Pattern instruction CALJIC No. 8.88 (former CALJIC
No. 8.84.2) is not constitutionally flawed because the term "so
substantial" assertedly is vague or the term "warrants" is overly
broad [citing People v. Arias (1996) 13 Cal.4th 92, 171], nor is
the instruction defective in failing to inform the jury of the full
range of potentially mitigating circumstances [citation].

(People v. Williams (2010) 49 Cal.4th 405, 471; see People v. Page (2008)
44 Cal.4th 1, 56 [rejecting claim that CALJIC No. 8.88 fails to convey that
the death penalty must be "appropriate,” not merely "warranted"].)
Seventh, appellant's claim that the instructions failed to inform the
jury that if they determined that mitigation outweighed aggravation, they
were required to return a sentence of life without the possibility of parole
(see AOB 177-178) should be rejected. The jury in appellant's case was
instructed with CALJIC No. 8.88 at the penalty phase trial. (See 22CT
6130-613 1; 17RT 2208-2210.) Attacking the case of People v. Duncan
(1991) 53 Cal.3d 955, 978, appellant complains that CALJIC No. 8.88 fails

to address the proposition that a sentence of life without the possibility of
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parole should be imposed when the mitigating circumstances outweigh the
aggravating circumstances. (See AOB 177-178.)°!

In People v. Page, this Court rejected the same claim regarding
CALIJIC No. 8.88. (People v. Page, supra, 44 Cal.4th at p. 57, see also
People v. Jones (2012) 54 Cal.4th 1, 78-79.) This Court explained:

In particular, [the] defendant challenges Duncan's
conclusion [(referring to People v. Duncan, supra, 53 Cal.3d
955)] that substantially identical language [in former CALJIC
No. 8.84.2] "clearly stated that the death penalty could be
imposed only if the jury found that the aggravating
circumstances outweighed mitigating. There was no need to
additionally advise the jury of the converse (i.e., that if
mitigating circumstances outweighed aggravating, then life
without parole was the appropriate penalty)." [Citing People v.
Duncan, supra, 53 Cal.3d at p. 978.] [The] [d]efendant
complains that the instruction does not "explicitly" state that
aggravating circumstances must outweigh mitigating '
circumstances, but he is unpersuasive in urging that the phrase
"so substantial in comparison" does not convey this requirement.
[The] [d]efendant also challenges Duncan's conclusion that it is
unnecessary to advise the jury of the converse - if mitigating
circumstances outweigh aggravating, then life imprisonment
without parole is the appropriate penalty. Asserting that Duncan
cites no authority for this conclusion, he argues that the absence
of the converse instruction causes CALJIC No. 8.88 to
emphasize the prosecution’s theory of the case. Contrary to
[the] defendant's characterization of the instruction, CALJIC No.
8.88 highlights the significant burden that must be satisfied
before a verdict of death may be returned, and thereby conveys
that life in prison without the possibility of parole is the
appropriate punishment if this burden is not met.

3! Appellant indicates that the "trial judge refused appellant's
request to instruct the jurors that if they found that any mitigating
circumstance outweighed the aggravating circumstances, they shall to
return a verdict of life without parole." (AOB, citing 10CT 2365.)
However page 2365 of the ninth volume of the Clerk's Transcript
refers to a page of a prospective juror's written questionnaire. (See
9CT 2365.)
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(People v. Page, supra, 44 Cal.4th at p. 57.)

Eighth, appellant's claim that the instructions failed to inform the jury
regarding the standard of proof and lack of the need for unanimity as to
mitigating circumstances (see AOB 178-180), should be rejected. In
rejecting a similar claim against California's death penalty statute, this
Court stated, "No burden of proof is constitutionally required, and the jury
need not be instructed that there is no burden of proof. [Citation.]" (People
v. Thomas (2012) 53 Cal.4th 771, 836, citing People v. Taylor (2009) 47
Cal.4th 850, 899 ["The trial court also did not err in failing to tell the jury
‘the People bore the burden of proof on penalty or, alternatively, that no
burden of proof is applicable"]; see also People v. Loy (2011) 52 Cal.4th
46, 78 ["The instructions do not impermissibly fail to inform the jurors
regarding the standard of proof and lack of need for unanimity as to
mitigating circumstances"]; People v. Jones (2011) 51 Cal.4th 346, 381
[rejecting claim against California's death penalty statﬁte based on argu-
ment that the "instructions unconstitutionally failed to inform the jury
regarding the standard of proof and lack of a unanimity requirement as to
mitigating circumstances"].) ,

Ninth, appellant's claim that the jury should be instructed on the
presumption of .life (see AOB 180), should be rejected. "The federal
Constitution does not require that the trial court instruct the jury that life
imprisonment without possibility of vparole is presumed to be the appro-
priate penalty unless the prosecution proves to the contrary. [Citation.]"
(People v. Elliott, supra, 53 Cal.4th at p. 594; see People v. Lewis, supra,
43 Cal.4th at p. 534.)

Tenth, appellant's claims regarding the prohibition' against intercase
proportionality review and the Equal Protection Clause (see AOB 181-182)
should be rejected. This Court has stated:

133



Comparative intercase proportionality review of death
sentences is not constitutionally required. [Citations.] "Because
capital and noncapital defendants are not similarly situated in the
pertinent respects, equal protection principles do not mandate
that capital sentencing and sentence-review procedures parallel
those used in noncapital sentencing." [Citation.]

(People v. Moore, supra; 51 Cal.4th at p. 417; see People v. Lightsey,
supra, 54 Cal.4th at p. 732; People v. Souza, supra, 54 Cal.4th at p. 142;
People v. Taylor, supra, 47 Cal.4th at p. 900; People v. Brasure, supra, 42
Cal.4th at pp. 1068-1069.)

Finally, appellant's claim regarding international norms (see AOB
182-183) should be rejected. This Court has stated:

"California's use of capital punishment as an authorized
sentence for certain specified types of first degree murder does
not constitute cruel and unusual punishment merely because
most nations have chosen not to employ the death penalty at all.”
[Citations.]

(People v. Moore, supra, 51 Cal.4th at p. 417; see People v. Lightsey,
supra, 54 Cal.4th at p. 732; People v. Souza, supra, 54 Cal.4th at p. 142;
People v. Myles (2012) 53 Cal.4th 1181, 1225; People v. Taylor, supra, 47
Cal.4th at p. 900; People v. Brasure, supra, 42 Cal.4th at pp. 1071-1072.)
Therefore, all of appellant's claims against California's death penalty statute

should be rejected.
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CONCLUSION

Accordingly, respondent respectfully requests that the judgment

of conviction and sentence of death be affirmed.
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