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ISSUES PRESENTED 

(1)  Does Senate Bill No. 567 (2020-2021 Reg. Sess.), Stats. 2021,  

ch. 731, §1.3 (SB 567), which became effective on January 1, 2022, limit 

the trial court’s ability to impose upper term sentences, absent a stipulation 

by the defendant to the existence of an aggravating circumstance or a 

finding thereof by the trier of fact, including when the defendant agrees to 

an upper term but without such stipulation or finding (Pen. Code, § 1170, 

subd. (b).)?  1 

(2)  Should Mitchell be resentenced to the middle term in light of SB  

567? 

INTRODUCTION 

SB 567 prohibits courts from sentencing a criminal defendant to a 

determinate aggravated term unless the defendant stipulated to the existence 

of an aggravating circumstance or the trier of fact found at least one 

aggravating circumstance to be true. Convinced that the amendment to 

California’s sentencing law did not apply to stipulated plea agreements, the 

Court of Appeal upended the drastic sentencing change brought about by 

SB 567. The Court of Appeal’s erroneous conception that stipulated 

agreements are exempt from the legislative change affects more than those 

cases, like Mitchell’s, that were resolved in the trial court prior to SB 567 

taking effect but without having reached finality. The Court of Appeal’s 

decision covers all cases that are resolved by stipulated plea agreements. 

According to the Court of Appeal, the requirement for a stipulation or 

finding regarding aggravating circumstances simply does not apply to 

stipulated plea agreements. 

1  All further statutory references are to the Penal Code unless 
otherwise noted. 
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The Court of Appeal’s decision has usurped the Legislature’s power 

to prescribe sentences to punish violations of our state’s criminal laws. The 

appellate court’s de facto amendment of the new Section 1170, subdivision 

(b)  lacks constitutional justification and support in precedent. Moreover,  

the ruling by the court below conflicts with this Court’s precedent and  

legitimate legislative policy to combat mass incarceration and gives rise to  

unacceptable pernicious consequences in California criminal cases. It  

should be rejected.

STATEMENT OF THE CASE AND FACTS 

On July 15, 2021, Sunee Lynn Mitchell entered into a stipulated plea 

agreement to resolve her pending criminal case. She pled no contest to 

reckless driving while evading a peace officer (Veh. Code, § 2800.2, subd. 

(a)) and driving with a blood alcohol concentration of 0.08 percent or more 

(Veh. Code, § 23152, subd. (b).) Mitchell also admitted to having suffered 

a prior strike conviction for second degree robbery. Two other charges were 

dismissed. As a factual basis for the plea, her counsel stated that she “drove 

recklessly while evading police officer, whose vehicle displayed red/blue 

flashing lights and siren, and was clearly marked.” (CT 61-62.) The 

agreement included a sentence of six years imprisonment consisting of the 

upper term of three years on the reckless driving charge, doubled due to the 

strike prior. The sentence on the DUI charge was to run concurrent. Any 

remaining charges were dismissed. (RT 174-175.) On August 11, 2021, 

Mitchell was sentenced to six years imprisonment pursuant to the plea 

agreement. She filed a timely notice of appeal. (CT 87.) 

SB 567 was enacted by the Legislature on September 9, 2021, and 

signed by the Governor one month later. On January 1, 2022, its provisions 

went into effect. SB 567 amended section 1170, former subdivision (b) by 

making the middle term the presumptive sentence for a determinate term of 
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imprisonment unless circumstances in aggravation were stipulated to by the 

defendant or found true beyond a reasonable doubt at jury trial or by the 

judge in a court trial. (Stats. 2021, ch. 731, § 1.3, adding § 1170, 

subdivisions (b)(1) and (b)(2).) When SB 567 went into effect, Mitchell’s 

appeal was still pending. 

On appeal, Mitchell claimed that the amended version of section 

1170, subdivision (b) applies retroactively to her case as an ameliorative 

change in the law that is applicable to all non-final convictions on appeal. 

(People v. Superior Court (Lara) (2018) 4 Cal.5th 299, 308 (Lara).) She 

had not stipulated to any circumstances in aggravation and neither a jury 

nor the court found any aggravating circumstances to be true beyond a 

reasonable doubt. 

Mitchell argued that the Legislature deemed that the three-year base 

term (the aggravated term for the charge to which she pled) was no longer 

legally authorized, even though it was acceptable at the time of the change 

of plea and sentencing hearings. Mitchell should be entitled to the benefit 

of the new legislative policy of reducing incarceration because the 

judgment in her case is not final. Her sentence should be modified to a base 

term of two years, the middle term, for an aggregate term of four years state 

prison after the doubling effect of the admitted prior strike conviction. 

The Court of Appeal disagreed by holding “that the statute was not 

intended to apply to sentences imposed pursuant to a stipulated plea 

agreement, as the trial court lacks discretion to select the sentence in the 

first place.” (Opn., at p. 7.) 

Appellant petitioned this Court for review on November 14, 2022. 

SUMMARY OF THE ARGUMENT 

The Court of Appeal has negated the legislative change SB 567 

made to section 1170, subdivision (b) for one class of criminal cases, those 
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that resolve by way of stipulated plea agreements. Given that most cases in 

the criminal justice system resolve short of trial, the appellate court’s 

holding would have a large impact on our criminal courts, by negating a 

sentencing policy that was enacted by the Legislature. The court below has 

placed itself in the shoes of the Legislature. Its ruling effectively amends 

section 1170, subdivision (b), and thereby usurps the Legislature’s power. 

Principles of retroactivity apply the legislative change to the case at 

bench because it is not yet final. Appellant acknowledges that unless the 

Legislature intends to bypass longstanding law that courts cannot 

unilaterally modify plea agreements, courts lack the power to do so. 

(People v. Stamps (2020) 9 Cal.5th 685, 701 (Stamps).) But here, the 

Legislature did intend to mandate that SB 567 precludes upper terms in 

sentencing unless specified conditions are met (they were not in this case). 

No further discretion is vested in the courts by virtue of this change in law. 

Additionally, plea agreements are not insulated from retroactive 

changes in the law that the Legislature intends to apply to them. (Doe v. 

Harris (2013) 57 Cal.4th 64 (Doe).) Since the Legislature mandated that 

upper terms may only be imposed when certain conditions are met, the trial 

court must apply the new law to nonfinal sentences. 

Over the last few years, the Legislature has provided for lower 

sentences in two different ways: by abolishing certain sentences or by 

providing trial courts discretion to strike certain sentence enhancements or 

impose lower terms. The change to section 1170, subdivision (b) brought 

about by SB 567 belongs in the former category. Aggravated terms are no 

longer available unless one exception is met. The exception was not met in 

Mitchell’s case. 

A remand to the trial court is not needed because the Legislature did 

not provide for trial court discretion in determining whether an upper term 

is warranted in the absence of at least one aggravating circumstance having 
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been proven or admitted. SB 567 did not abolish a substantive charge or an 

enhancement, in which case a remand might be necessary as the 

prosecution no longer enjoys their benefit of the plea bargain. But here, the 

Legislature lessened the maximum allowable penalty for the charge to 

which Mitchell pled. Had that been the only charge on the information to 

which Mitchell had pled for the upper term, without an aggravating 

circumstance that had been proven or admitted, Mitchell would be entitled 

to a reduction in her sentence without a remand. The situation should be the 

same here. The Legislature’s new policy is easily implemented by reducing 

Mitchell’s sentence from six to four years imprisonment. Doing so is not a 

unilateral modification of the term of a plea bargain but is simply rendering 

an illegal sentence legal based on a new mandate from the Legislature. 

ARGUMENT 

I COURT OF APPEAL JUDICIALLY LEGISLATED 
BY DE FACTO AMENDING SUBDIVISION (B) 
OF SECTION 1170 

After Cunningham v. California (2007) 549 U.S. 270, 274 held that 

California’s procedure for selecting upper term sentences under former 

section 1170, subdivision (b), violated the defendant’s Sixth and Fourteenth 

Amendment right to a jury trial because it gave “to the trial judge, not to the 

jury, authority to find the facts that expose a defendant to an elevated 

‘upper term’ sentence,” the Legislature amended section 1170, subdivision 

(b)  by eliminating the requirements of judicial fact finding to impose a  

lower or upper term and granting sentencing judges the discretion to select  

any term within the statutory range. (Stats. 2007, ch. 3, § 2.)

At the time of Mitchell’s sentencing in August 2021, when 

sentencing under the determinate sentencing law, a sentencing court had 
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broad discretion to select the lower, middle or upper term. (Former § 1170, 

subd. (b).) SB 567 amended section 1170, subdivision (b) by requiring the 

trial court “to impose a term of imprisonment not exceeding the middle 

term” unless at least one aggravating circumstance had been found true or 

admitted by the defendant. 

The Court of Appeal held that SB 567 does not apply to stipulated 

plea agreements, an exemption from the new statute that was not in SB 567. 

The appellate court’s holding was unambiguous: 

Likewise, amended section 1170, subdivision (b)(1) states 
that where an offense provides for a sentencing triad, the trial court 
“shall in its sound discretion, order imposition of a sentence not to 
exceed the middle term except as otherwise provided in paragraph 
(2).” (Italics added.) This language indicates that the statute was not 
intended to apply to sentences imposed pursuant to a stipulated plea 
agreement, as the trial court lacks discretion to select the sentence in 
the first place. 

(Opn., at p. 7.) 

The appellate court imported an exception into section 1170, 

subdivision (b) that SB 567 did not provide. The lower court’s focus on the 

word “discretion” is contrary to “bedrock principles of statutory 

construction,” by “isolating one word and ignoring the rest of the 

language.” (See Skidgel v. California Unemployment Ins. Appeals Bd. 

(2021) 12 Cal.5th 1, 20, citation omitted.) The Court of Appeal ignored the 

part about imposing a sentence “not to exceed the middle term except as 

otherwise provided in paragraph (2).” (See § 1170, subd. (b)(1).) SB 567 

only allows aggravated terms if one of two conditions is met: the defendant 

admits to the existence of an aggravating circumstance or a trier of facts 

finds an aggravating circumstance to exist. SB 567 did not provide for a 

blanket exception to the imposition of middle terms for stipulated plea 

agreements. Such agreements are subject to the same requirements imposed 

by SB 567. By insulating stipulated plea agreements from the reach of SB 
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567, the Court of Appeal has “amended” section 1170, subdivision (b). The 

court below has engaged in an act of judicial legislation, which is not 

permitted by law. Moreover, preventing SB 567 from applying to plea-

bargained sentences would thwart the full achievement of the Legislature’s 

intent to depart from mass incarceration and to reduce the expense and 

ineffectiveness of longer prison terms, especially given that pleas of guilty 

or no contest “represent the vast majority of felony and misdemeanor 

dispositions in criminal cases.” (In re Chavez (2003) 30 Cal.4th 643, 654, 

fn. 5. [in the fiscal year 2000-2001, the total number of felony dispositions 

that involved trials was less than 5 percent]; see also In re Alvernaz (1992) 

2 Cal.4th 924, 933 [“Commentators have estimated that in most 

jurisdictions, between 80 and 90 percent of criminal cases are disposed of 

by guilty pleas [citation], which, in the majority of cases, are the product of 

plea bargains”].) 

“[T]he length of the sentence actually imposed is purely a matter of 

legislative prerogative.” (Rummel v. Estelle (1980) 445 U.S. 263, 274.) It is 

“properly within the province of legislatures, not courts.” (Id., at pp. 275-  

276.) “Whatever views may be entertained regarding severity of 

punishment, whether one believes in its efficacy or its futility, ... these are 

peculiarly questions of legislative policy.” (Gore v. United States (1958) 

357 U.S. 386, 393.) The United States Supreme Court has acknowledged a 

“reluctance to review legislatively mandated terms of imprisonment.” 

(Rummel v. Estelle, supra, 445 U.S., at p. 274.) “Courts do not sit as super-  

legislatures to determine the wisdom, desirability or propriety of statutes 

enacted by the Legislature.” (Estate of Horman (1971) 5 Cal.3d 62, 77.) 

“[T]he judiciary, in its interpretation of legislative enactments may 

not usurp the legislative function by substituting its own ideas for those 

expressed by the legislature.” (Mercer v. Perez (1968) 68 Cal.2d 104, 117-  

118.) The Legislature has capped determinate terms at the middle term 
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level, with an exception in case at least one aggravating circumstance is 

admitted or found true. The Court of Appeal created an exception for 

stipulated plea agreements. This Court, in a different context, disapproved 

of this type of creation. “It would be unjust and inadvisable as a matter of 

policy to extend the exception by a judicial decision. And besides, it would 

be judicial legislation, a thing forbidden to the courts.” (Crocker Nat. Bank 

of San Francisco v. Byrne & McDonnell (1918) 178 Cal.329, 335.) 

The Court of Appeal judicially legislated by creating a new exception to the 

requirement for middle terms. “Legislation being the business of the 

Legislature, not the courts,” the appellate court erred. (See City of Los 

Angeles v. County of Los Angeles (1983) 139 Cal.App.3d 999, 1003.) 

“[T]he choice among competing policy considerations in enacting 

laws is a legislative function.” (Superior Court v. County of Mendocino 

(1996) 13 Cal.4th 45, 53.) This Court has stated, “… that a court's authority 

to second-guess the legislative determinations of a legislative body is 

extremely limited. It is a ‘well-settled principle that the legislative branch is 

entitled to deference from the courts because of the constitutional 

separation of powers.’ ”(Connecticut Indem. Co. v. Superior Court (2000) 

23 Cal.4th 807, 814, citation omitted; see Cal. Const., art. III, § 3 [“The 

powers of State government are legislative, executive, and judicial. Persons 

charged with the exercise of one power may not exercise either of the 

others except as permitted by this Constitution.”].) 

Our State Constitution vests “[t]he legislative power of this State … 

in the California Legislature which consists of the Senate and 

Assembly….” (Cal.Const., art. IV, § 1.) “It has been said that pursuant to 

that authority, ‘[t]he Legislature has the actual power to pass any act it 

pleases,’ subject only to those limits that may arise elsewhere in the state or 

federal Constitutions.” (Howard Jarvis Taxpayers Assn. v. Padilla (2016) 

62 Cal.4th 486, 498, quoting Nougues v. Douglass (1857) 7 Cal. 65, 70, 
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italics in original.) Neither party has raised a constitutional issue in the case 

at bench, nor did the Court of Appeal find any constitutional impediment 

justifying its decision. 

The Legislature decreed that any aggravated sentence, no matter 

when it was imposed for cases that are not final, must be supported by a 

factual finding or stipulation that at least one aggravating circumstance 

exists. Any future aggravated sentences must be properly supported by such 

findings or stipulations. Trial judges should not accept plea bargains if facts 

supporting an aggravator is lacking. Otherwise, the legislative intent in 

enacting SB 567 would be frustrated. 

II UNDER ESTRADA PRINCIPLES, SB 567 APPLIES 
AS MITCHELL’S CASE IS NOT FINAL 

A.  The Estrada Retroactivity Principle

A sentence that has been imposed may later be reduced “since there  

remain the possibilities of retroactive legislative reduction and executive 

clemency.” (Harmelin v. Michigan (1991) 501 U.S. 957, 996.) 

During the appellate litigation below, both parties have agreed that 

SB 567 applies retroactively to Mitchell’s case. On appeal, she claimed that 

the amended version of section 1170 that went into effect on January 1, 

2022, applies retroactively to her case as an ameliorative change in the law 

that is applicable to all non-final convictions on appeal. (See Lara, supra, 4 

Cal.5th, at p. 308.) In the court below, the Attorney General conceded that 

the 2021 change to section 1170 is retroactive as this case is still pending 

on appeal. 

The parties were correct. “The key date is the date of final judgment. 

If the amendatory statute lessening punishment becomes effective prior to 

the date the judgment of conviction becomes final then, in our opinion, it, 
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and not the old statute in effect when the prohibited act was committed, 

applies.” (In re Estrada (1965) 63 Cal.2d 740, 744 (Estrada).) 

In Pedro T. we cited with approval a case holding that, for the 
purpose of determining retroactive application of an amendment to a 
criminal statute, a judgment is not final until the time for petitioning 
for a writ of certiorari in the United States Supreme Court has 
passed. (In re Pedro T. (1994) 8 Cal.4th 1041, 1046, citing In re 
Pine (1977) 66 Cal.App.3d 593, 594; see also Bell v. Maryland 
(1964) 378 U.S. 226, 230 [‘The rule applies to any such [criminal] 
proceeding which, at the time of the supervening legislation, has not 
yet reached final disposition in the highest court authorized to 
review it’].) 

(People v. Nasalga (1996) 12 Cal.4th 784, 789, fn. 5.) 

The Court of Appeal commenced its discussion of whether SB 567 

had retroactive effect but never quite answered the question. (Opn., at p. 6.) 

Its ruling implicitly acknowledged retroactive application, but held that the 

revised “statute was not intended to apply to sentences imposed pursuant to 

a stipulated plea agreement.” (Opn., at p. 7.) The Court of Appeal’s holding 

does not comport with this Court’s prior decisions. 

SB 567 is retroactive to cases not yet final on appeal. At the time of 

Mitchell’s sentencing, an aggravated term was available even in the 

absence of a stipulation or finding supporting such term. The trial court 

sentenced Mitchell to the aggravated term on the Vehicle Code section 

2800.2, subdivision (a) charge. A little more than four months later, while 

Mtichell’s appeal was pending, SB 567 went into effect, prohibiting 

aggravated terms absent a stipulation by the defendant to the existence of 

an aggravating circumstance or a finding thereof by a trier of fact. In 

Mitchell’s case, there was neither the requisite stipulation nor a factual 

finding. 

Generally, “where [an] amendatory statute mitigates punishment and 

there is no saving clause, the rule is that the amendment will operate 

retroactively so that the lighter punishment is imposed,” so long as the 
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amended statute takes effect before the judgment of conviction is final. 

(Estrada, supra, 63 Cal.2d, at p. 748.) “This rule rests on an inference that 

when the Legislature has reduced the punishment for an offense, it has 

determined the ‘former penalty was too severe’ [citation] and therefore 

‘must have intended that the new statute imposing the new lighter penalty 

… should apply to every case to which it constitutionally could apply’ 

[citation].” (People v. DeHoyos (2018) 4 Cal.5th 594, 600.) “ ‘The rule in 

Estrada has been applied to statutes governing penalty enhancements, as 

well as to statutes governing substantive offenses.’ [Citations.]” (People v. 

Buycks (2018) 5 Cal.5th 857, 881-882 (Buycks).) 

B.  SB 567 is Ameliorative in Nature

Reviewing courts are in widespread agreement that SB 567  

ameliorates punishment and is therefore retroactively applicable to 

defendants whose cases are not yet final. (People v. Lopez (2022) 78 

Cal.App.5th 459, 461, 465 [“The People properly concede that Senate Bill 

No. 567's ameliorative amendments to section 1170, subdivision (b) apply 

retroactively to all cases not yet final as of January 1, 2022.”]; People v. 

Garcia (2022) 76 Cal.App.5th 887, 902; People v. Flores (2022) 73 

Cal.App.5th 1032, 1039 (Flores).) 

Moreover, Estrada retroactivity applies to laws that have a possible 

ameliorative benefit. This Court considered the retroactive effect of 

Proposition 57, which prohibits prosecutors from charging juveniles with 

crimes directly in adult court, requiring them instead to commence the 

action in juvenile court and seek a “transfer hearing” for the juvenile court 

to determine whether the matter should be transferred to adult court. (Lara, 

supra, 4 Cal.5th, at p. 303; see Welf. & Inst. Code, § 707, subd. (a).) Lara 

concluded that “Proposition 57 is an ‘ameliorative change[ ] to the criminal 

law’ that we infer the legislative body intended ‘to extend as broadly as 

possible.’ ” (Lara, supra, 4 Cal.5th, at p. 309.) This Court found that “ ‘for 
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a minor accused of a crime, it is a potential “ameliorating benefit” to have a 

neutral judge, rather than a district attorney, determine that he or she is 

unfit for rehabilitation within the juvenile justice system …. And the impact 

of the decision to prosecute a minor in criminal court rather than juvenile 

court can spell the difference between a 16-year old minor [ ] being 

sentenced to prison for 72 years to life, or a discharge from the DJJ’s 

custody at a maximum of 23 years of age.’ ” (Id., at p. 308.) 

In People v. Frahs (2020) 9 Cal.5th 618 (Frahs), this Court 

considered another application of Estrada, this time to the enactment of 

sections 1001.35 and 1001.36 creating a pretrial diversion program for 

certain defendants with mental health disorders. Under the new laws, 

criminal defendants are afforded the opportunity to establish suitability for 

a mental health diversion program. (§ 1001.36, subd. (c)(1).) Upon 

successful completion of the program, the trial court must dismiss the 

criminal charges, and the arrest leading to the charges is deemed not to 

have occurred. (§ 1001.36, subd. (e).) Hence, “the possibility of being 

granted mental health diversion rather than being tried and sentenced ‘can 

result in dramatically different and more lenient treatment.’ [Citation.]” 

(Frahs, supra, 9 Cal.5th, at p. 631.) Indeed, “the impact of a trial court’s 

decision to grant diversion can spell the difference between, on the one 

hand, a defendant receiving specialized mental health treatment, possibly 

avoiding criminal prosecution altogether, and even maintaining a clean 

record, and on the other, a defendant serving a lengthy prison sentence,” 

leading this Court to find that “the ameliorative nature of the diversion 

program places it squarely within the spirit of the Estrada rule.” (Frahs, 

supra, 9 Cal.5th, at p. 631.) 

It is widely recognized that “a legislative body ordinarily intends for 

ameliorative changes to the criminal law to extend as broadly as possible.” 

(People v. Conley (2016) 63 Cal.4th 646, 647 (Conley).) Estrada therefore 
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applies to SB 567, where the change in law reduces the amount of time a 

defendant may spend in prison. This conclusion is supported by this Court’s 

decision in Stamps, supra, 9 Cal.5th 685, in which the defendant had 

entered into a plea agreement for a stipulated term that included a prior 

serious felony enhancement. While his appeal was pending, a new law 

became effective permitting sentencing courts to strike a serious felony 

enhancement in furtherance of justice. This Court held that the defendant 

could seek the exercise of the trial court’s discretion to strike the 

enhancement on remand. (Id., at pp. 707-708.) Stamps supports retroactive 

application of SB 567 to Mitchell’s case. 

C.  SB 567 Contains No Saving Clause

The second requirement for Estrada retroactivity is the absence of a  

saving clause. (Estrada, supra, 63 Cal.2d, at pp. 746-748.) A saving clause 

is language articulating how an amended law is to be applied, if at all, to 

cases decided under prior law. (Conley, supra, 63 Cal.4th, at p. 662.) The 

plain language of SB 567 does not restrict its amendments to judgments 

imposed on or after a particular date or otherwise prospectively limit the 

new triad sentencing scheme. The lack of a saving clause indicates the 

Legislature did not intend to limit the provisions of SB 567 to prospective 

use only. 

The intent of the Legislature, the ameliorative nature of SB 567, and 

lack of a saving clause, given the reasoning set forth in Estrada and its 

progeny, establish SB 567 is retroactive to cases that are not yet final. Thus, 

the law prohibiting aggravated prison terms unless specified conditions are 

met, is applicable to appellant’s case. 

D.  Plea Agreements Are Not Insulated From Changes in the Law
the Legislature Intends to Apply to Them

Parties entering into plea agreements are not insulated from statutory 

changes that the Legislature has intended to apply to them. (Stamps, supra, 
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9 Cal.5th, at pp. 702-703; citing Doe, supra, 57 Cal.4th, at p. 66. This 

ruling has now been codified in section 1016.8, subdivision (a)(1), which 

became effective in 2020: “The California Supreme Court held in Doe v. 

Harris [ ] that, as a general rule, plea agreements are deemed to incorporate 

the reserve power of the state to amend the law or enact additional laws for 

the public good and in pursuance of public policy. That the parties enter 

into a plea agreement does not have the effect of insulating them from 

changes in the law that the Legislature has intended to apply to them.” (§ 

1016.8, subd. (a)(1).) 

In Doe, this Court confronted the following question regarding 

contractual interpretation of plea agreements: “[D]oes the law in effect at 

the time of the plea agreement bind the parties or can the terms of a plea 

agreement be affected by changes in the law?” (Doe, supra, 57 Cal.4th, at 

p.  66.) The factual scenario was that the defendant entered a plea bargain  

that required sex offender registration under section 290. At the time of the  

plea agreement, the offender registry was closed to the public. Over a  

decade later the Legislature passed Megan’s law, which allowed for public  

disclosure of sex offender registry data. The Doe defendant challenged the  

new law as violating his plea agreement since he had not agreed to public  

disclosure. (Ibid.)

The Doe Court resolved the question by explaining that parties to an 

agreement - including a plea agreement - “are deemed to know and 

understand that the state, again subject to the limitations imposed by the 

federal and state Constitutions, may enact laws that will affect the 

consequences attending the conviction entered upon the plea.” (Id., at p. 

70.) These laws include those promulgated for the public good or in the 

pursuit of public policy. (Id., at p. 71.) The Doe Court ultimately held 

“requiring the parties’ compliance with changes in the law made retroactive 

to them does not violate the terms of the plea agreement, nor does the 
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failure of a plea agreement to reference the possibility the law might change 

translate into an implied promise the defendant will be unaffected by a 

change in the statutory consequences attending his or her conviction. To 

that extent, then, the terms of the plea agreement can be affected by 

changes in the law.” (Id., at pp. 73-74.) 

Here, the parties are deemed to understand that the Legislature may 

pass laws affecting the plea bargain and will be subject to the change in 

law. Like Megan’s Law, SB 567 was passed to advance public policy. 

While Mitchell’s plea agreement is silent as to the effect of changes in law, 

both Doe and section 1016.8 mandate the parties are not insulated from 

statutory changes by virtue of entering into a plea agreement. (§ 1016.8, 

subd. (a)(1); Doe, supra, 57 Cal.4th, at pp. 73-74.) 

III LEGISLATURE HAS EVINCED ITS CLEAR 
INTENT TO LOWER SENTENCES 

A.  Legislature Wanted Lower Sentences by Enacting SB 567

The same division that decided this case below referred to SB 567 as  

a fundamental change to our determinate sentencing laws. (Flores, supra, 

73 Cal.App.5th, at p. 1038 [“Effective January 1, 2022, our determinate 

sentencing law, section 1170, was amended in several fundamental ways. 

… Relevant here, Senate Bill No. 567 amended section 1170, former 

subdivision (b) by making the middle term the presumptive sentence unless 

certain circumstances exist.”].) 

The charge to which petitioner pled sets forth that the punishment 

for a violation thereof is “imprisonment in the state prison, or by 

confinement in the county jail for not less than six months nor more than 

one year.” (Veh. Code, § 2800.2.) Because the exact terms are not 

prescribed for the felony violation, section 18 governs. “[E]very offense 

declared to be a felony is punishable by imprisonment for 16 months, or 
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two or three years in the state prison unless the offense is punishable 

pursuant to subdivision (h) of Section 1170.) (§ 18, subd. (a).) 

At the time of Mitchell’s sentencing, the trial court had broad 

discretion whether to impose the lower, middle or upper term that “best 

serves the interests of justice.” (Former § 1170, subd. (b).) The trial judge 

had “the discretion to impose an upper, middle or lower term based on 

reasons he or she states.” (People v. Wilson (2008) 164 Cal.App.4th 988, 

992.) SB 567 changed that. The middle term is the highest term that can be 

imposed as Mitchell did not stipulate to any circumstances in aggravation 

and there was no trial. 

In stating that the legislative history of SB 567 supported its 

conclusion, the Court of Appeal erred. (Opn., at pp. 7-8.) Instead, the 

legislative history supports Mitchell. The last legislative analysis prior to 

SB 567’s passage was clear about the prohibition on upper terms without 

the proved or stipulated presence of aggravating circumstances: “This bill 

requires any aggravating factors relied upon by the court to impose a 

sentence exceeding the statutory middle term to be submitted to the 

factfinder and found to be true, except as provided.” (Sen. Com. on Rules, 

Senate Floor Analysis of SB 567 (2020-2021 Reg. Sess.) as amended 

September 8, 2021, at p. 1.) 

The Assembly’s last analysis reflected the reasons behind the bill as 

stated by its author, Senator Bradford: 

Beyond the specific issue of determinate sentencing is the mass 
incarceration trend in American and California societies that has 
been part of the policy framework of the carceral system for 
decades. We are now in a period of reckoning that requires us to 
confront the reality and interconnectedness of racism and inequality, 
which has allowed injustices to permeate our institutions and deprive 
people of liberty and the ability to exercise their human potential for 
good. That trend in our carceral system has been a collective 
detriment that needs to be reversed, and this bill is a small step in the 
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right direction of creating a criminal justice system that is more 
humane and better for the general welfare. 

. . . 
Given the prevalence of this sentencing structure and the studies that 
show that long sentences do not deter people from committing crime 
and are counter-productive to rehabilitating people and bringing 
them back to the fold of our society, we need to ensure that the 
harshest sentences receive the greatest scrutiny and justification 
before they are meted out. 

. . . 
These small changes will help prevent individuals from serving 
maximum sentences when lower terms are more appropriate based 
on the facts. 

(Assembly Third Reading Analysis of SB 567 (2020-2021 Reg. 
Sess.) as amended September 3, 2021, at p. 2, italics added.) 

The Senate floor analysis prior to the bill moving over to the 

Assembly was unambiguous in middle terms being the new norm: 

SB 567 creates a presumption of sentencing judgement not to exceed 
the middle terms, unless there are circumstances in aggravation of a 
crime that justify the imposition of the upper term. When an upper 
term is imposed, the facts supporting the aggravation must be 1) 
stipulated to by the defendant, or 2) submitted to the jury and proved 
beyond a reasonable doubt, or 3) found/determined by the court in a 
bench trial. 

(Sen. Com. on Rules, Senate Floor Analysis of SB 567 (2020-2021 
Reg. Sess.) as amended May 20, 2021, at p. 3, italics added.) 

The first legislative analysis after the bill’s introduction stated the 

goal of the legislation as reducing mass incarceration: 

[Existing] law has had a detrimental impact on individuals across 
the state and contributed to the failed mass incarceration policies of 
the past. As of 2010, 77 percent of state prison inmates were serving 
a determinate sentence. Most convicted felons in California receive a 
determinate sentence based on a triad sentence structure (with an 
upper, middle, and lower term). Given the prevalence of this 
sentencing structure, it is imperative that the law be changed to 
ensure that aggravating facts are presented to the jury before a 
judge may impose a maximum sentence. This will help prevent 
individuals from serving maximum sentences when a lower term is 
more appropriate based on the facts. 
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(Sen. Com. on Public Safety, Analysis of SB 567 (2020-2021 Reg. 
Sess.) as amended March 9, 2021, at p. 7, italics added.) 

B.  Other Recent Legislative Changes Evince the Same
Legislative Intent to Lower Sentences

SB 567 was not the only effort by the Legislature to reduce 

sentences. It has been their trend for the last five years. Starting January 1, 

2018, Senate Bill 180 repealed the three-year sentence enhancements for 

prior drug convictions, with the exceptions of drug manufacturing and 

convictions involving a minor. Prior to that, the enhancement was applied 

consecutively - three years for every prior conviction for possession for 

sale, sale or similar drug offense to any person currently convicted for a 

similar offense. (Stats. 2017, ch. 677, § 1, amending Health and Safety 

Code § 11370.2.) 

Also on January 1, 2018, trial courts were allowed to strike and 

dismiss firearm enhancements at sentencing, after the enactment of Senate 

Bill 620 in 2017. (Stats. 2017, ch. 682, §§ 1-2, amending sections 12022.5 

and 12022.53 that had prohibited courts from striking such allegations.) 

Starting on June 27, 2018, the provisions of Assembly Bill 1810 

went into effect, affording some defendants suffering from mental health 

disorders with diversion programs, that if successfully completed, avoid 

criminal convictions altogether. (Stats. 2018, ch. 34, § 24, eff. June 27, 

2018.) 

Prior to 2019, section 1385 contained a provision that prohibited trial 

courts from striking a five-year prior: “This section does not authorize a 

judge to strike any prior conviction of a serious felony for purposes of 

enhancement of a sentence under Section 667.” (Former § 1385(b), enacted 

by Stats. 2014, ch. 137, § 1 (SB 1222).) A legislative amendment removed 

that prohibition. (§ 1385, enacted by Stats. 2018, ch. 1013, § 1 (SB 1393).) 
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With Senate Bill 1437, the Legislature abolished some felony-  

murder criminal liability of accomplices and allowed previously convicted 

accomplices to seek resentencing under Penal Code section 1170.95, which 

also went into effect on January 1, 2019. (2018 Stats., ch. 1015, §§ 2-4.) 

The new law included the Legislature’s finding and declaration that, 

“[r]eform is needed in California to … assist[] in the reduction of prison 

overcrowding, which partially results from lengthy sentences that are not 

commensurate with the culpability of the individual.” (2018 Stats., ch. 

1015, § 1.) 

Senate Bill 136 abolished one-year prison priors and went into effect 

on January 1, 2020. (Stats. 2019, ch. 590, § 1, amending section 667.5.) 

Assembly Bill 1950 shortened probationary terms in most felonies 

from three to two years. (Stats. 2020, ch. 328.) Its retroactive effect on 

stipulated sentences is a question presently on review in this Court. (People 

v.  Prudholme, S271057.)

Assembly Bill 518 amended section 654, allowing trial courts to 

impose punishment for any applicable offenses, rather than being required 

to impose sentence for the offense with the longest term. (Stats. 2021, ch. 

441, § 1.) Revised section 654 states in relevant part, “An act or omission 

that is punishable in different ways by different provisions of law may be 

punished under either of such provisions.” (§ 654, subdiv. (a).) 

Senate Bill 73 greatly limited probation ineligibility for drug 

offenses. (Stats. 2021, ch. 537, §§ 1-5, amending Health and Safety Code § 

11370 and repealing §§ 1203.07 and 1203.073.) 

Assembly Bill 124 established a presumption of the lower term for 

defendants under age 26, or who have suffered specified trauma or have 

been victims of intimate partner violence or human trafficking, if certain 

conditions are met. (Stats. 2021, ch. 695, § 5, adding § 1170, subd. (b)(6).) 
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Senate Bill 81 requires trial courts to dismiss enhancements if it is in 

the furtherance of justice to do so. (Stats. 2021, ch. 721, §1, amending 

section 1385; previously trial courts were merely authorized to do so.) 

Next, SB 567 was enacted. (Stats. 2021, ch. 731, § 1.3.) 

It is evident when reading these statutes together that the Legislature 

wants lower sentences. The legislative history of SB 567 and the legislative 

findings and declarations of some of the other enacted bills confirm this 

legislative policy. 

C.  Legislature Has Used Two Different Ways of Providing for
Lower Sentences

The Legislature has provided for two modes of lowering sentences: 

(1)  abolishing some and, (2) providing trial court discretion to not impose  

certain higher terms and sentence enhancement terms. The change to  

subdivision (b) of section 1170 fits the first category, once “we consider all  

of its language ‘in context’ and with reference to ‘provisions relating to the  

same subject’ and ‘the whole system of law of which [the statute] is a

part.’ ” (Skidgel v. California Unemployment Ins. Appeals Bd., supra, 12  

Cal.5th, at p. 20, citation omitted, italics in original.)

1.  Legislature Has Done Away with Some Sentences

In the last five years, the Legislature has done away with some 

sentences. SB 180 abolished three-year drug priors except when drug 

manufacturing or convictions involving minors are involved. SB 1437 

abolished felony-murder liability for some accomplices (thereby also 

extinguishing the corresponding life sentences). SB 136 abolished one-year 

prison priors. AB 1950 shortened the length of most probation terms. 

SB 567 has done away with aggravated sentences in the same vein, 

except for when at least one aggravating circumstance is admitted or found 

true. These legislative changes do not require the trial court to exercise any 

discretion. These sentence reductions have come about by legislative fiat. 
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2.  Legislature Has Provided Trial Courts with Discretion
to Lower Other Sentences

In other instances, the Legislature has given trial courts discretion to 

impose lower sentences in circumstances under which courts could not do 

so before. The enactment of SB 620, SB 1393, AB 518, SB 73, AB 124 and 

SB 81 empowered trial courts to strike firearm enhancements, five-year 

priors, not impose the longest term, grant probation in certain drug cases, 

impose lower terms for certain youth, crime victims and defendants with a 

history of trauma, and strike any and all enhancements. 

The lower sentences thereby provided are not automatic. They 

require trial courts to exercise discretion or make certain findings. SB 567’s 

change to subdivision (b) of section 1170 does not belong to this category 

of legislative changes. 

3.  Court of Appeal Erroneously Placed SB 567 in the
Second of These Two Categories Instead of the First

The Court of Appeal was guided by two recent cases, People v. 

Brooks (2020) 58 Cal.App.5th 1099 (Brooks), and Flores, supra, 73 

Cal.App.5th 1032. The Flores case dealt with SB 567 and another bill that 

amended section 1170. The Brooks case did not, but it was the one that the 

Court of Appeal found instructive. (Opn., at p. 6.) 

Brooks is not instructive, however, as it involved a statute (§ 

1170.91) that required consideration of a defendant’s problematic military 

service as a mitigating circumstance in discretionary sentencing under 

section 1170. A new statute had provided qualifying convicted defendants 

who were serving their time an opportunity to seek resentencing. The 

Brooks court held that the new statute did not cover persons sentenced 

pursuant to plea agreements with stipulated terms of years. (Brooks, supra, 

58 Cal.App.5th, at pp. 1106-1109.) 
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Brooks is not controlling here. Section 1170.91 does not parallel 

section 1170, subdivision (b)(1) and (2). Mitchell’s case is distinct from 

Brooks because it does not involve the exercise of discretionary choices. 

The new statute in Brooks required trial courts to consider a new mandatory 

circumstance in mitigation (if its terms are met) in exercising their 

sentencing discretion. But SB 567 does not involve discretion. It simply 

outlaws upper terms in section 1170 sentencing unless an aggravating 

circumstance has been stipulated to or found true by the trier of fact. 

The Court of Appeal misread the amended section 1170, subd. (b), 

to apply only to sentencing situations where the trial court is tasked with 

sentencing discretion. SB 567 changed sentencing law by requiring the 

following: 

(b)(1) When a judgment of imprisonment is to be imposed 
and the statute specifies three possible terms, the court shall, in its 
sound discretion, order imposition of a sentence not to exceed the 
middle term, except as otherwise provided in paragraph (2). 

(2)  The court may impose a sentence exceeding the middle  
term only when there are circumstances in aggravation of the crime 
that justify the imposition of a term of imprisonment exceeding the 
middle term, and the facts underlying those circumstances have been 
stipulated to by the defendant, or have been found true beyond a 
reasonable doubt at trial by the jury or by the judge in a court trial. 
Except where evidence supporting an aggravating circumstance is 
admissible to prove or defend against the charged offense or 
enhancement at trial, or it is otherwise authorized by law, upon 
request of a defendant, trial on the circumstances in aggravation 
alleged in the indictment or information shall be bifurcated from the 
trial of charges and enhancements. The jury shall not be informed of 
the bifurcated allegations until there has been a conviction of a 
felony offense. 

(§  1170, subd. (b)(1) & (b)(2).)

This new language prohibits upper terms unless the defendant  

stipulates to facts supporting an aggravating circumstance or a trier of fact 
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finds the aggravating circumstance to be true. Short of such a stipulation or 

finding, the trial court may not impose an upper term. 

The Flores case is more instructive than Brooks. Flores involved the 

middle term presumption of SB 567 as well as another amendment that 

added section 1170, subdivision (b)(6). The new section 1170, subdivision 

(b)(6) provides: 

[U]nless the court finds that the aggravating circumstances  
outweigh the mitigating circumstances that imposition of the lower 
term would be contrary to the interests of justice, the court shall 
order imposition of the lower term if any of the following was a 
contributing factor in the commission of the offense: [¶] ... [¶] (B) 
The person is a youth, or was a youth as defined under subdivision 
(b)  of Section 1016.7 at the time of the commission of the offense.

(§  1170, subd. (b)(6); see § 1016.7, subd. (b) [“A ‘youth’ for
purposes of this section includes any person under 26 years of age
on the date the offense was committed”].)

The Flores court pointed out that youth was not an automatic path to 

a lower term: 

As the People note, section 1170, subdivision (b)(6)(B) does not 
require imposition of the lower term in every case in which the 
defendant was under age 26 at the time the crime was committed. 
Rather, this provision establishes a presumption of the lower term if 
the defendant's youth was “a contributing factor” in his or her 
commission of the crime “unless the court finds that the aggravating 
circumstances outweigh the mitigating circumstances that imposition 
of the lower term would be contrary to the interests of justice ....” (§ 
1170, subd. (b)(6)(B), italics added.) 

(Flores, supra, 73 Cal.App.5th, at p. 1039.) 

The Flores court remanded the case to the trial court for 

resentencing. (Ibid.) Flores is distinct from Mitchell’s case in that Flores 

involved trial court discretion after the legislative change was made, 

whereas Mitchell’s case does not. The amended section of section 1170, 

subdivision (b), that applies to Mitchell’s case outlaws upper terms unless 

certain conditions are met. In Mitchell’s case, those conditions were not 
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present. Hence, the exercise of any discretion is not involved in rendering 

the upper term off limits. Given that an upper term is simply not available 

in Mitchell’s case, a remand is not needed. 

The Flores remand decision is in accord with the Stamps decision 

that sanctioned a limited remand. (Stamps, supra, 9 Cal.5th 685.) The 

legislative change in Stamps also involved the exercise of discretion. The 

Stamps discretion involved the striking of serious felony prior conviction 

sentencing enhancements, a power that did not exist before the legislative 

amendment. (Id., at p. 692.) Again, Mitchell’s case does not involve the 

trial court’s exercise of discretion to determine whether the upper term 

should be imposed or not. The Legislature has made clear that what needs 

to happen in Mitchell’s case is for her sentence to be reduced to four years. 

IV A STAMPS REMAND IS INAPPROPRIATE 
BECAUSE, WITH SB 567, THE LEGISLATURE 
INTENDED TO LOWER PRISON SENTENCES 
IN CASES SUCH AS MITCHELL’S 

A.  Legislature Aims to Reduce Incarceration Rates

“The Estrada rule only answers the question of whether an amended  

statute should be applied retroactively. It does not answer the question of 

how that statute should be applied.” (Stamps, supra, at p. 700, italics in 

original.) 

This Court has observed “the cardinal rule that the statute is to be 

construed so as to give effect to the intent of the lawmakers.” (Mercer v. 

Perez, supra, 68 Cal.2d, at p. 112.) “Of prime importance in this inquiry are 

the particular objectives the legislation seeks to achieve.” (Ibid.) “The 

words of the statute must be construed in context, keeping in mind the 

statutory purpose.” (People v. Valencia (2017) 3 Cal.5th 347, 357, citation 

omitted.) “In considering the purpose of legislation, statements of the intent 
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of the enacting body contained in a preamble, while not conclusive, are 

entitled to consideration.” (People v. Canty (2004) 32 Cal.4th 1266, 1280.) 

The People view Mitchell’s plea agreement in a strict, quantitative 

way. To them, petitioner pled to six years imprisonment. But this numerical 

obscures the qualitative nature of the plea agreement. Mitchell pled to a 

charge of reckless driving while evading a peace officer and admitted a 

strike prior in return for being sentenced to the maximum prison time 

allowed by law. At the time of her sentencing, that meant that she faced six 

years imprisonment. After January 1, 2022, that meant four years 

imprisonment. Defendants do not plead to prison terms; they plead to 

charges. The resulting prison term is a consequence of the plea. At the time 

of Mitchell’s sentencing, the Legislature had established her maximum 

allowable sentence to be six years. Before her case reached finality, the 

Legislature changed the maximum allowable sentence applicable to 

Mitchell’s situation to four years. 

Subsequent to the enactment of SB 567, the Legislature enacted 

Assembly Bill 2167, which added section 17.2 providing that, “[i]t is the 

intent of the Legislature that the disposition of any criminal case use the 

least restrictive means available.” (Stats. 2022, ch. 775, § 2.) In enacting 

this new law, the Legislature found and declared that, “California’s 

overreliance on incarceration has failed to improve public safety ….” 

(Stats. 2022, ch. 775, § 1.) This legislative addition also applies to 

Mitchell’s case pursuant to the Estrada principle. 

Therefore, the Legislature has essentially mandated Mitchell’s 

sentence to be four years imprisonment, not six. 

B.  The People Still Obtain the Benefit of Their Bargain with
Mitchell Serving Four Years Instead of Six

Mitchell’s position is in accord with this Court’s plea bargaining 

precedent but the Court of Appeal decision is not. This Court considered 
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the appropriate remedy in a case that was resolved by plea bargain, but, 

prior to sentencing, the Legislature decriminalized the conduct to which the 

defendant pled, undermining the parties’ bargain. (People v. Collins (1978) 

21 Cal.3d 208, 213 (Collins).) The Court pointed out that the concept of 

reciprocal benefits is critical to plea bargaining. (Id., at p. 214.) “When 

either the prosecution or the defendant is deprived of benefits for which it 

has bargained, corresponding relief will lie from concessions made.” (Ibid.) 

The Court reasoned that the defendant’s total relief from vulnerability to 

sentence deprived the state of the benefits of the bargain it entered but 

stressed that the defendant is also entitled to the benefit of his bargain. The 

Court pointed out that the defendant did not repudiate his bargain by 

attacking his guilty plea; he attacked the judgment only on the basis of 

external events - a change in the Penal Code. (Id., at pp. 214, 216.) The 

Court fashioned a remedy that allowed the People to revive one or more of 

the 14 dismissed counts while not allowing the new sentence to exceed the 

initially imposed sentence. (Id., at pp. 216-217.) This Court in Collins 

sought to preserve the plea bargain, taking into account benefits accruing to 

both parties. In the case at bench, the People will still get the benefit of 

their bargain: petitioner will have to serve the maximum allowable term 

provided by law (four, instead of six years). It would not be fair to hold 

Mitchell to a bargain that would not be permissible now. The People as a 

whole benefit from the amended criminal justice policy. The fact that the 

prosecution may be perceived as losing a benefit is an unavoidable 

consequence of amending public policy but not violative of the plea 

agreement. 

Collins involved a repeal of a substantive charge, a complete 

decriminalization of the conduct to which the defendant pled guilty, which 

repeal “eviscerated the judgement and the underlying plea bargain 

entirely.” (Harris v. Superior Court (2016) 1 Cal.5th 984, 993 (Harris).) 
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Mitchell’s case does not. Hence, resentencing is not needed, as it would be 

if an entire charge or enhancement had been struck or dismissed pursuant to 

new legislation. (See § 1171.1 [resentencing hearing is to be conducted 

when enhancements that formed part of a plea bargain sentence are 

repealed].) Reducing Mitchell’s sentence to four years is in accord with 

Collins. Mitchell will still serve the maximum prison term allowed by law, 

which is precisely what the People bargained for. Mitchell will not have 

“gain[ed] total relief from [her] vulnerability to sentence.” (Collins, supra, 

21 Cal.3d, at p. 215.) The People have not been substantially deprived of 

the benefit of the plea agreement, and under Collins, they are not entitled to 

withdraw from it. (Ibid.) 

The Court of Appeal decision also conflicts with this Court’s 

decision in Harris, supra, 1 Cal.5th 984. The defendant in Harris stipulated 

to a six-year prison sentence, after pleading guilty to felony grand theft and 

admitting a prior strike. Later, the state’s voters enacted Proposition 47, 

which reduced the grand theft offense to which defendant had pled, to a 

misdemeanor. The defendant sought relief by petitioning for resentencing. 

The People moved to withdraw from the plea agreement, to reinstate any 

dismissed charges and prior conviction allegations, on the basis that they 

had been deprived of the benefit of their plea bargain. (Harris, supra, 1 

Cal.5th, at pp. 987-988.) This Court referenced its holding in Doe, supra, 

57 Cal.4th, at p. 64, which held that later changes in the law can affect a 

plea agreement “that the Legislature has intended to apply to them.” (Ibid., 

at p. 66.) Hence, plea bargains are not insulated from changes in the law the 

Legislature or the electorate intended to apply. (Stamps, supra, 9 Cal.5th, at 

p.  707.) In Harris, this Court held that because one of the primary purposes  

of Proposition 47 was to reduce the number of nonviolent offenders in state  

prison, the defendant was allowed to have his felony conviction reduced to  

a misdemeanor. (Harris, supra, 1 Cal.5th, at pp. 992-993.) Mitchell is in
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the same position to the defendant in Harris, in that the Legislature’s intent 

in amending section 1170 was to reduce the number of upper term 

sentences being served. Reducing Mitchell’s sentence to four years while 

leaving in place the plea bargain comports with the Legislature’s intent in 

enacting SB 567, as well as this Court’s rulings in Doe and Harris. The 

term reduction does not modify any term of the parties’ plea bargain. This 

Court’s concern in Stamps, whether a legislative change can unilaterally 

modify an agreed-upon term by striking portions of it, is not implicated 

here. (Stamps, supra, 9 Cal.5th, at p. 901.) Mitchell would still receive the 

maximum sentence allowed by law, as per the plea agreement. The decision 

by the court below conflicts with Harris, which is akin to Mitchell’s 

situation, as the appellate court ignored the Legislature’s intent that fewer 

upper term sentences be imposed. 

The changes brought by SB 567 will require trial courts to be 

vigilant in ensuring that aggravated sentences are supported by provable 

aggravating facts. Trial courts should not simply accept aggravator 

stipulations just to reach a sentence outcome the parties propose as part of a 

plea bargain. Courts have an independent role in approving plea bargains. 

This Court in Stamps pointed to the important role the trial court 

fulfills in approving plea agreements. (Stamps, supra, 9 Cal.5th, at p. 705.) 

“Judicial approval is an essential condition precedent to the effectiveness of 

the ‘bargain’ worked out by the defense and prosecution.” (Ibid., citations 

omitted.) “In exercising their discretion to approve or reject proposed plea 

bargains, trial courts are charged with the protection and promotion of the 

public’s interest in vigorous prosecution of the accused, imposition of 

appropriate punishment, and protection of victims of crimes. [Citation.] For 

that reason, a trial court’s approval of a proposed plea bargain must 

represent an informed decision in furtherance of the interests of society ….” 

(Id., at p. 705, quoting In re Alvernaz, supra, 2 Cal.4th, at p. 941.) 
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In other words, trial courts must pay heed to the legislative directive 

to lower incarceration rates. Trial courts must guard against unnecessary 

aggravated sentences in their role in approving plea agreements. The 

Stamps Court favorably cited the decision in People v. Ellis (2019) 43 

Cal.App.5th 925 (Ellis), in quoting a passage from Ellis in which that court 

stated that trial courts must consider whether a plea bargain is in the best 

interests of society. (Stamps, supra, 9 Cal.5th, at p. 706, quoting Ellis, 

supra, 43 Cal.App.5th, at p. 944.) Effectuating the legislative intent of SB 

567 - decreasing the number of aggravating sentences and their resulting 

consequence of increased incarceration rates - becomes part of a trial 

court’s duties. The Ellis court warned trial courts not to step into the role of 

prosecutors in reviewing plea bargains, a warning this Court favorably cited 

in Stamps. (Stamps, supra, 9 Cal.5th, at p. 706, quoting Ellis, supra, 43 

Cal.App.5th, at p. 944.) It is not Mitchell as the defendant trying to whittle 

down her sentence. The Legislature reduced her sentence. 

C.  Remand Is Not Necessary as Sentence Reduction in this Case
Is Not Tantamount to a Unilateral Action by the Trial Court
to Modify the Plea

In Stamps, the trial court was tasked with a discretionary change to a 

plea bargain, whereas in the case at bench, the Legislature made a change in 

the law that necessarily affected Mitchell’s plea bargain. The Stamps 

decision is replete with references to the rule against the court unilaterally 

modifying a term in a plea agreement. (Stamps, supra, 9 Cal.5th, at pp. 

700-702.) This Court in Stamps cited its Harris and Doe decisions in  

support of the proposition that the Legislature “has the authority to modify  

or invalidate the terms of” a plea agreement. (Id., at p. 703.) The  

Legislature and [t]he electorate may bind the People to a unilateral change  

in sentence without affording them the option to rescind the plea  

agreement.” (Ibid.) The Legislature did so in enacting SB 567.
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Reducing Mitchell’s sentence does not implicate the rule that the 

court may not unilaterally modify the length of an agreed-upon sentence, 

because it is the Legislature that has effectively reduced the length of her 

sentence. Under Doe, it matters very much whether a court makes a 

discretionary change in a plea bargain (as in Stamps) or the Legislature 

makes a change in the law that necessarily affects the bargain (as here). 

Stamps was only concerned with a discretionary law and thus had no reason 

to consider the difference between discretionary laws and laws that directly 

invalidate the term of a plea bargain. 

The limited Stamps remand procedure is necessary only to allow the 

prosecution to withdraw from a plea agreement because the defendant’s 

remedy required unilateral action by the trial court to modify the plea, a 

power courts generally lack by virtue of section 1192.5. (Stamps, supra, 9 

Cal.5th, at p. 309.) Here, an aggravated term is now unauthorized, and SB 

567 gave courts no discretion to reject a nonfinal plea due to the change in 

law. Rather, the dictate of Doe, supra, 57 Cal.4th, at p. 66, that parties to a 

plea agreement are not insulated by changes in the law that the Legislature 

intended to apply to them, controls and mandates the amendment of the 

sentence. Appellant’s sentence should be reduced from six years to four 

years. 

When a plea bargain includes a negotiated sentence and is approved 

by the court, the defendant generally “cannot be sentenced on the plea to a 

punishment more severe than that specified in the plea and the court may 

not proceed as to the plea other than as specified in the plea.” (§ 1192.5, 

subd. (b).) A court has the power to disapprove of a plea agreement up until 

the time of sentencing. (§ 1192.5, subd. (a); Stamps, supra, 9 Cal.5th, at p. 

706.) Such power is “near-plenary.” (Id., at p. 708.) 

Stamps analyzed a trial court’s power to modify a sentence in a 

nonfinal case when a new law is enacted after sentencing on a plea bargain. 
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The defendant had accepted a negotiated sentence in exchange for a plea to 

first degree burglary with a strike prior plus a serious felony enhancement. 

The agreed-upon sentence was the low term of two years for the burglary, 

doubled for the strike to four years, plus five years for the enhancement, for 

a total of nine years. The remaining counts and allegations were dismissed. 

(Id., at p. 693.) 

After the defendant was sentenced, SB 1393 took effect. SB 1393 

amended section 1385 to remove a provision prohibiting a court from 

striking a serious felony enhancement in the furtherance of justice. Prior to 

amendment by SB 1393, subdivision (b) of section 1385 prohibited a court 

from striking any prior serious felony for purposes of an enhancement. 

After SB 1393, a court has the same power to strike or dismiss a serious 

prior enhancement as it does with any other enhancement. The defendant in 

Stamps argued the amended law was retroactive to his case and required 

remand for the court to determine whether to strike his five-year 

enhancement. The Court of Appeal agreed with the defendant. 

This Court granted respondent’s petition for review to determine, 

inter alia, the proper remedy. The defendant again argued the trial court was 

authorized to exercise its discretion to strike the enhancement while 

otherwise maintaining the plea bargain. (Stamps, supra, 9 Cal.5th, at p. 

705.) 

The Stamps Court concluded the proper remedy was to remand the 

case to allow the defendant to seek relief under the new law, but if the court 

intended to strike the enhancement the prosecution must be permitted to 

withdraw from the plea. (Id., at p. 707.) A court that found a plea bargain to 

be unacceptable could only reject it unless the parties agreed to an alternate 

disposition. (Id., at p. 701.) 

In addition, the Court noted long-standing law has held that this 

limitation on the court’s power “only prohibit[s] the court from unilaterally 
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modifying the terms of the bargain without affording … an opportunity to 

the aggrieved party to rescind the plea agreement and resume proceedings 

where they left off.” (Ibid.) Therefore, in addition to establishing a law 

applies retroactively, a defendant desiring a provision to be applied must 

also prove the Legislature intended to bypass settled law that a court cannot 

unilaterally modify an agreed-upon term by striking portions of it. (Ibid.) 

The Court noted that the legislative history was silent as to whether 

SB 1393 affected nonfinal plea bargains. (Id., at p. 702.) As the new law 

brought a court’s discretion vis-à-vis serious felony enhancements in line 

with the court’s discretion on all other enhancements, the passage of SB 

1393 was not intended to change long-standing law that a court lacks 

discretion to modify a plea agreement without the assent of the parties. 

(Ibid.) 

But while section 1192.5 prohibits courts from modifying or 

invalidating terms of a plea bargain, the Legislature and the electorate are 

free to do so. (Harris, supra, 1 Cal.5th, at p. 992.) With SB 567, the 

Legislature did just that. 

Another reason compels this conclusion. SB 567 requires a 

stipulation or a factual finding that at least one aggravating circumstance 

exists before an aggravated prison term may be imposed. If the legislation 

is retroactive to appellant’s case, her current six-year sentence becomes an 

unauthorized sentence. A sentence is unauthorized when “it could not 

lawfully be imposed under any circumstances in the particular case.” 

(People v. Scott (1994) 9 Cal.4th 331, 354.) A court lacks authority to 

impose a sentence other than that prescribed by law. (Ibid.; In re Andrews 

(1976) 18 Cal.3d 208, 212.) The Legislature was presumptively aware that 

retroactive application of SB 567 would render nonfinal aggravated prison 

sentences that lack the requisite stipulation or factual finding unauthorized. 

(Estate of McDill (1975) 14 Cal.3d 831, 839 [in adopting legislation the 
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Legislature is presumed to know existing law].) A prison sentence in excess 

of the middle term that is unauthorized under the new law must be 

reconciled by decreasing the term as the Legislature intended. 

SB 1393 presented a very different situation in which a sentence 

would not be unauthorized. Rather, if the law had not been applied to a 

defendant whose plea bargained sentence was nonfinal, e.g., if for whatever 

reason, a defendant never chose to seek relief under SB 1383, the original 

sentence would still be valid. The issue would have been for the defendant 

to have been permitted the opportunity for a court to exercise its discretion 

to strike the sentence component. Remand of a case for a court to make that 

determination would, in turn, have triggered the full resentencing rule. The 

full resentencing rule gives the court “jurisdiction to modify every aspect of 

a defendant’s sentence on the counts that were affirmed, including the term 

inposed as the principal term.” (Buycks, supra, 5 Cal.5th, at p. 893, 

citations omitted.) Thus, in a hypothetical case in which the court was 

inclined to strike a five-year enhancement from a nine-year sentence, the 

court could retain the lower term doubled sentence of four years, or select 

the upper term doubled to reach an eight-year sentence; the prosecution 

would have the option to retain the bargain or withdraw. Remand in a 

Stamps scenario therefore served a purpose since full resentencing could 

impact the sentence. 

Where the ameliorative change in law is mandatory, the question is 

not whether the Legislature intended to allow the trial court to alter the 

terms of a plea bargain but whether the Legislature intended to, in effect, do 

so directly. SB 567 did not confer discretion upon the court but rather 

invalidated aggravated sentences under certain circumstances such as in this 

case. 

Stamps was only concerned with a discretionary law and thus had no 

reason to consider the difference between discretionary laws and laws that 
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directly invalidate the term of a plea bargain. This Court in Doe 

acknowledged that plea bargains generally incorporate the Legislature’s 

authority to change the law. Therefore, whether a law conferred discretion 

upon the trial court or mandated a change is crucial. SB 567 mandated a 

change in the law. SB 567 must apply to plea bargained sentences in 

nonfinal cases since the history and effect of the bill compels the 

conclusion that the Legislature intended to bypass the general rule that a 

court cannot unilaterally modify an agreed-upon term by striking portions 

of it. (Cf., Stamps, supra, 9 Cal.5th, at p. 701.) 

Further support for Mitchell’s position is found in section 1016.8, 

which provides that “any provision of a plea bargain that requires a 

defendant to generally waive future benefits of legislative enactment, 

initiatives, appellate decisions, or other changes in the law that may 

retroactively apply after the date of the plea is void as against public 

policy.” (§ 1016.8, subd. (b).) Remand would mean that defendants who 

plead guilty or no contest may benefit from the retroactive operation of any 

law whose retroactivity depends on the Estrada presumption only if the 

prosecution assents. Such an approach would drastically undermine the 

Estrada principle that the Legislature intends a lighter penalty to apply “to 

every case to which it constitutionally could apply.” (Estrada, supra, 63 

Cal.2d, at p. 745.) 

Mitchell’s case is further distinct from the Stamps situation in that 

the defendant in Stamps pled to the sole substantive charge of his plea 

bargain for the low term for burglary (two years), multiplied by two based 

on a strike admission, with an added five-year serious felony prior term for 

a total of 9 years imprisonment. (Id., at p. 693.) Stamps did not involve a 

SB 567’s upper term issue. 

The Court of Appeal overlooked the Legislature’s displeasure when 

in a similar situation, courts were not applying the ameliorative effects of 
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SB 180 (2017-18 Regular Session) and SB 136 (2019-20 Regular Session), 

which abolished respectively most three-year drug priors and all one-year 

prison priors. This led the Legislature to enact SB 483, stating, “[i]t is the 

intent of the Legislature that any changes to a sentence as a result of the act 

that added this section shall not be a basis for a prosecutor or court to 

rescind a plea agreement.” (Stats. 2021, ch. 728, § 1.) This law did not state 

any new legislative intent but merely restated it for the benefit of reviewing 

courts that had ignored it. 

The Legislature’s aim in passing SB 567 was clear: do away with 

upper terms unless the defendant stipulates to an aggravating circumstance 

or the trier of fact finds the aggravating circumstance. Those were the only 

exceptions. A defendant stipulating to the upper term was not one of the 

exceptions that allows for an upper term. 

A remand is not needed in Mitchell’s case because the Legislature 

has done away with upper terms unless the exceptions are present. Remand 

for resentencing is warranted when part of a sentence is stricken on review 

so the trial court can exercise its sentencing discretion in light of changed 

circumstances. (Buycks, supra, 5 Cal.5th, at p. 893.) But because the trial 

court imposed the maximum possible sentence, there is no need for the trial 

court to resentence. (Id., at p. 896.) The Legislature aimed to decrease 

levels of incarceration. Applied to this case, this means that the Legislature 

intended to change Mitchell’s sentence from the upper term to the middle 

term. No discretion is involved. A limited Stamps remand under the 

circumstances of this case would frustrate the legislative intent of SB 567. 

This Court should change Mitchell’s sentence from six years to four years 

without the necessity of a remand, which “would be an idle act wasteful of 

judicial resources.” (People v. Ledbetter (2014) 222 Cal.App.4th 896, 904.) 

This Court may modify the punishment imposed. (§ 1260.) 
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CONCLUSION 

For the reasons set forth above, appellant respectfully requests that 

this Court find SB 567 applies retroactively to her case and that remand 

pursuant to Stamps is inappropriate since the law conferred a mandatory 

change upon the availability of aggravated sentences, with the Legislature 

intending to reduce prison terms. 

Mitchell’s six-year prison term should be modified to four years 

imprisonment and the trial court should be ordered to amend the abstract of 

judgment in accordance with this opinion, and to forward a certified copy 

of the amended judgment to the proper authorities. 

DATED:  February 21, 2023. 

Respectfully submitted, 

/s/ Paul F. DeMeester 
PAUL F. DeMEESTER 
Attorney for Ms. Mitchell 
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