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L INTRODUCTION

The questions on appeal before the Court of Appeal were simple — whether an
educational software company like Petitioner-Defendant [lluminate Education, Inc.
(“Hluminate™ and/or “Petitioner”’), which handles confidential medical information
of patients, is covered by the Confidentiality of Medical Information Act, Civil Code
§56, et seq. (“CMIA”), and the Consumer Records Act, Civil Code §1798.82
(“CRA”) and whether Respondent-Plaintiff Jacob Magallanes, by and through his
guardian ad litem, Jean Paul Magallanes (“Respondent”), had sufficient causes of
action under the CMIA and the CRA. The Court of Appeal answered both questions
in the affirmative, clearly stating that: “I) Illuminate falls within the scope of the
CMIA and CRA; 2) J.M. stated sufficient facts to state causes of action under the
CMIA and CRA; ...” (Slip Op. at 2.)

Respondent sufficiently showed that based on the services rendered by
Petitioner, they is a medical provider under the CMIA (Appellant’s Appendix or
“AA” 142-153). Petitioner is a third-party provider of medical care services to
children who suffer from learning disabilities. Acting through its contracts with
school districts throughout the State of California, Petitioner gathers information on
sensitive medical topics — mental illness and learning disabilities — from thousands
of children, for the purpose to treating and alleviating those conditions. Despite
regularly collecting sensitive medical information from thousands of children,
Petitioner regularly failed to take adequate steps to protect this information, and not
surprisingly, it was stolen. (AA 142-147).

Respondent also clearly established that Petitioner’s failure to provide timely
notice of the Data Breach led to injury on the part of Respondent (AA 157-162).
Such allegations have been found in numerous instances to adequately plead
violations of both the CMIA and the CRA and the trial court erred in ruling
otherwise. (See In re Ambry Genetics Data Breach Litigation (C.D. Cal. 2021) 567
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F.Supp.3d 1130, 1138 and 1147; In re Solara Medical Supplies, LLC Customer Data
Security Breach Litigation (S.D. Cal., May 7, 2020, No. 3:19-CV-2284-H-KSC)
2020 WL 2214152; Mcintyre v. The Colonies-Pac., LLC, 228 Cal. App. 4th 664,
671 (2014); Jones v. Awad, 39 Cal.App.5th 1200, 1210 (2019); Norman v. Life Care
Centers of America, Inc., 107 Cal.App.4th 1233, 1248 (2003); Brooks v. E.J. Willig
Truck Transp. Co., 40 Cal.2d 669, 680 (1953); Carson v. Depuy Spine, Inc., 365 F.
App’x 812, 815 (9th Cir. 2010); Regents of Univ. of Cal. v. Superior Court, 220 Cal.
App. 4th 549, 568, 163 Cal.Rptr.3d 205 (2013); In re Yahoo!, 2017 WL 3727318;
Patton v. Experian Data Corp., 2018 WL 6190349, at 12 (C.D. Cal. Jan. 23, 2018);
In re Adobe Systems, Inc. Privacy Litigation (N.D. Cal. 2014) 66 F.Supp.3d 1197,
1211-1212.).

As such, Respondent respectfully requests the Court to deny review and to

sustain the decision of the Court of Appeal below.

II. STATEMENT OF THE CASE

Petitioner maintains a nationwide internet platform that stores and assesses
data for students in special education programs through grades K-12 on a contract
basis to school districts nationwide, with access provided to educators, students and
parents as an aid to educational evaluation, monitoring of progress, and determining
an educational plan (as well as information concerning educators), headquartered in
Irvine, California. As alleged in the Second Amended Complaint, the information it
collects is used for the diagnosis and treatment of learning disabilities. (AA206-208,
210). With data stored regarding at least seventeen million students nationwide,
Petitioner collects a significant amount of sensitive data from current and former
students, as delineated above. (AA 206). As stated in the Notice of Data Breach, that
information includes medical information. (AA 210-211).

On June 10, 2022, Petitioner sent a Notice to various people, including

Respondent, stating that “On March 24, 2022, our investigation confirmed that
7



certain databases containing potentially protected student information were subject
to unauthorized access between December 8, 2021, and January 8, 2022.” (the "Data
Breach") (/d.). That information included the medical information of students who
were receiving special education services. (/d.).

On June 22, 2022, Respondent filed a class action complaint for damages
against Respondent for violations of the CMIA, CRA, and the California Unfair
Competition Law (“UCL”), Cal. Bus. & Prof. Code §17200, et seq. (AA 004-032).

On September 14, 2022, Respondent filed his First Amended Complaint
(“FAC”) against Petitioner to remove the UCL claim and to further clarify
[lluminate’s services in relation to the Data Breach. (AA 071-100).

Specifically, Respondent clarified that apart from being a “provider of
healthcare” under Civil Code § 56.05(m), Petitioner may also be classified as “a
contractor as defined by Civil Code §56.05(d),” or “a “recipient” under Civil Code
§56.13, or an administrator under Civil Code §56.26.” (AA 075, 093). To support

this claim, Respondent enumerated the services provided by Petitioner, to wit:

15.  According to its website
https://www.illuminateed.com/solutions/ , Illuminate provides the
following services:

a. Multi-Tiered System of Support (“MTSS”) Management.
[lluminate has “screening and progress monitoring assessment for
academics and social-emotional behavior (“SEB”), combined with
whole child data visualizations and built-in tools for key MTSS
practices.” It has tools to help “identify universal needs and align
targeted, system-level supports.” It also has tools to help “meet the
unique needs of students who require additional supports in order to
succeed.”

b. Comprehensive Assessment. [lluminate has “a complete set of

standards and skills-based assessment tools to understand each
student’s academic and SEB learning and needs.” Its “assessment tools

8



provide a roadmap for data-driven instruction and intervention
decisions.”

C. Social-Emotional Behavior (“SEB”). Illuminate offers “SEB
screening and progress monitoring assessments combined with
behavior analytics, SEB intervention management, and SEB student
plans.” Its tools bolster SEB supports in the following areas: SEB
Assessments, Behavior Incident Tracking, SEB Intervention
Management, and SEB Plans.

d. Universal Screening. [lluminate, through FastBridge, “provides
research-based universal screening tools to pinpoint shifts and react
with the right support the moment it’s needed.” It “is the only system
to offer both Curriculum-Based Measures and Computer Adaptive
Tests for reading, math, and SEB.” The “combined universal screening
approach improvise the reliability and validity of decisions by giving
teachers more accurate data about student learning faster than any other
system.”

e. Progress Monitoring. Illuminate’s “progress monitoring tools
enable educators to measure students’ rate of improvement and
determine if instruction and interventions are truly working six weeks
earlier than traditional methods.”

f. Dyslexia Screening. Illuminate provides “educators with the
right dyslexia screening data” because “educators need the right data
about students’ early reading skills to identify if they are exhibiting
deficits associated with dyslexia.” With its “dyslexia screening,
progress monitoring, and aligned interventions, students can make
significant reading improvements.”

g. Data Visualization. [lluminate provides “reports and interactive
data visualizations that provide, clear, actionable answers to your most
important questions at the student, classroom, school, and district
levels.”

h. Equity & Disproportionality. I[lluminate has “data and tools to
monitor for equity in daily practices and outcomes, identify areas of
inequity and disproportionality, track progress in real time, and drive
action and change.”



1. Learning & Development. Illuminate turns “data into action with
professional development and specialized services.” It can help “build
a professional learning plan that achieves your goals and fits your
schedule and budget with our personalized training options.” Its
services include Custom Assessment Creation, Content Loading,
Comprehensive Assessment System Design, Psychometrics, BI Report
Building Service, Report Cards, Advanced Feature Setup, and
Evaluation and Research.

] Remote & Hybrid Learning. [lluminate provides “tools to help
support the whole child and move learning forward, even in remote or
hybrid environments.” Regardless of where learning takes place,
[lluminate can “continue to monitor learning, diagnose students’ needs,
and monitor progress for math, reading, and SEB.”

16.  In order to perform these functions, Defendant regularly collects
information from school districts, including personally identifiable
information and medical information, including the diagnosis and
treatment plans of children. To that end, Defendant operates as either a
contractor performing administrative functions, as described in Civil
Code §§56.10 (d), 56.26, or a medical provider under Civil Code
§56.05(m). Defendant is also considered a “recipient” of medical
information as defined by Civil Code §56.13.

17. Whether deemed as a medical provider, contractor,
administrator, or recipient, Defendant, who had access to the mental
health records of children (defined as “sensitive services” under Civil
Code §56.05(n)), had an affirmative duty under Civil Code §§56.10 and
56.101 to not disclose the confidential medical record to anyone
without proper authorization.

(AA 077-079).

Respondent’s FAC further stressed that, “By definition, the information the
Notice states was affected by the breach included confidential medical information
regarding “sensitive services.” as defined by Civil Code §56.05(1) and (n).” (AA
080).
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On the other hand, Respondent’s proposed Second Amended Complaint
(“SAC”) provided more details on how the data breach took place and Petitioner’s

gross negligence, which contributed to the breach, to wit:

27.  According to the New York Times, “On March 25, Illuminate
notified the district that certain company databases had been subject to
unauthorized access, said Nathaniel Styer, the press secretary for New
Y ork City Public Schools. The incident, he said, affected about 800,000
current and former students across roughly 700 local schools.”
(Natasha Singer, “A Cyberattack Illuminates the Shakey State of
Student Privacy,” New York Times, July 31, 2022, Attached hereto at
Exhibit 1.) ...

29.  According to the New York Times, “Illuminate kept student data
on the Amazon Web Services online storage system. Cybersecurity
experts said many companies had inadvertently made their A.W.S.
storage buckets easy for hackers to find — by naming databases after
company platforms or products.” See Exhibit 1. In so doing, the threat
actors were able to search for, and using software tools, view, sensitive
confidential medical information ripe for theft.

(AA 146-147)

On October 10, 2022, Petitioner filed a Motion to Strike and a Demurrer to
Appellant’s Amended Complaint (“Demurrer”) alleging that Respondent failed to
plead a violation under the CMIA and the CCRA. (AA 101-135). On December 27,
2022, Respondent filed his Opposition to Petitioner’s Motion to Strike and Demurrer
(AA 403-421). Petitioner filed its reply on January 5, 2023 (AA 429-442). On
February 8, 2023, the trial court granted Petitioner’s Motion to Strike and Demurrer
(AA 453-459).

On October 4, 2023, Respondent filed his appeal with the Court of Appeal.

On July 25, 2024, the Court of Appeal granted Respondent’s appeal, ruling

that: “The judgment of dismissal and the order sustaining the demurrer are reversed.
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The case is remanded to the trial court for further proceedings. Costs on appeal are

awarded in favor of appellant.” (Slip Op. at 13.).

III. REASONS TO DENY REVIEW

A. THE COURT OF APPEAL WAS CORRECT IN RULING THAT
PETITIONER FALLS WITHIN THE SCOPE OF THE CMIA
As the Court of Appeal ruled,

“The Legislature did not confine the CMIA’s scope to these medical
groups. In 2013 it amended the statute to expand the definition of a
“provider of health care” to include “any business” that maintains medical
information used “for the diagnosis” of an individual (§ 56.06, subds. (a) &
(b)), or that provides “software or hardware” for that purpose (id., subd.
(b)). This “amendment was intended to ensure that the CMIA would apply
to all [personal health record] vendors that maintain medical information .
. . Whether or not the business was organized for that purpose.” (Tiffany II
et al., The Doctor Is In, But Your Medical Information Is Out Trends In
California Privacy Cases Relating to Release of Medical Information
(2015) 24, No. 1 Cal. State Bar J. 206, 225; see also Legis. Counsel’s Dig.,
Assem. Bill No. 658 (2013-2014 Reg. Sess.) 7 Stats. 2013, pp. 2611-2612.)
The CMIA also applies to “[a] recipient of medical information” (§ 56.13)
and to a “provider of health care, health care service plan, pharmaceutical
company, contractor, or any other entity” that seeks an authorization for
“disclosure of protected health information.” (§ 56.11, subd. (c), italics
added.)

The CMIA is a remedial statute. “Remedial and protective statutes will be
liberally interpreted to advance their clear purposes.” (Fitch v. Pacific
Fidelity Life Ins. Co. (1975) 54 Cal.App.3d 140, 148.) Consistent with this
broad scope of coverage, Illuminate falls within the definitions of “any
other entity” in section 56.11, subdivision (c¢); a “recipient of medical
information” under section 56.13; and “any business” under section 56.06,
subdivisions (a) and (b). J.M. alleged Illuminate possessed the medical
information with the understanding that it would safeguard its
confidentiality, thus making it a “recipient of medical information.”
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“Statutes should be given a construction consistent with the legislative
purpose . . ..” (Silberman v. Swoap (1975) 50 Cal.App.3d 568, 571.) The
CMIA’s purpose is to protect the confidentiality of medical records.
(Regents of University, supra, 220 Cal.App.4th at p. 553.) I[lluminate’s
position eliminates that protection for school children. Such a result
undermines the purpose of the CMIA.”

(Slip Op. at 6-7).

Respondent’s FAC sufficiently established based on the services rendered by
Petitioner that Petitioners are medical providers under the CMIA (AA 076-083).
Specifically, that Petitioner “regularly collects information from school districts,
including personally identifiable information and medical information, including the
diagnosis and treatment plans of children,” and that it “had access to the mental
health records of children.” Respondent’s FAC and proposed SAC clearly state that
Petitioner regularly collects information regarding the medical disabilities of
children who have special needs for purposes of facilitating their education and
treatment. (AA 076-079; AA 142-145). In fact, as part of the process utilized by
Petitioner and its customers entitling children (such as Respondent), to receive
special education services is the medical evaluation for purposes of receiving an
individual education plan (IEP), as required by federal law. 20 U.S.C. §1400(d); 20
U.S.C. §1401(1)(A) and (14); and 20 U.S.C. §1414(d). All of which is then used to
assist in the treatment of these children. (/d.).

Cal. Civ. Code § 56.06 also clearly establishes that Petitioners are medical
providers since Petitioners “maintain medical information in order to make the
information available to an individual or a provider of health care at the request
of the individual or a provider of health care, for purposes of allowing the
individual to manage their information,” and it “offers a mental health digital
service to a consumer for the purpose of allowing the individual to manage the

individual's information, or for the diagnosis, treatment, or management of a
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medical condition of the individual ...” As such, Petitioner “shall maintain the same
standards of confidentiality required of a provider of health care with respect to
medical information disclosed to the business.” (Emphasis added)

The cloud-based services provided by Petitioner are similar to those provided
by Blackbaud, Inc., which made similar arguments as Petitioners do here. The case
of In re Blackbaud, Inc., Customer Data Breach Litigation, Case No. 3:20-mn-
02972-JMC, 2021 WL 3568394, (D.S.C. Aug. 12, 2021) provides guidance in
defining a “provider of health care” under the CMIA, to wit:

The statute does not require a business to offer software or hardware
directly to a plaintiff in order to qualify as a “provider of health care.” In
fact, the text of the statute provides that a technology company can be a
“provider of health care” even if the “individual” whose information is
managed by the technology and the “provider of health care” using the
technology are not “consumers” of the technology. See Cal. Civ. Code
§ 56.06(b) (West 2021). Moreover, the statutory language suggests that
the definition of “consumers” is not limited to “individuals” because it
uses both terms. See id. (“[a]ny business that offers software or hardware
to consumers ... in order to make the information available to an
individual”) (emphasis added). ...

In amending Cal. Civ. Code § 56.06 to include businesses that maintain
or offer software that maintains medical information, the California
legislature intended to ensure that the CMIA would apply to all
businesses that maintain medical information “whether or not the
business was organized for that purpose.” Joseph R. Tiffany et al., The
Doctor is in, but your Medical Information is Out, 24 No. 1 Competition:
J. Anti. & Unfair Comp. L. Sec. St. B. Cal. 206, 225 (2015); see also
Assembly Committee on Appropriations, Bill Analysis, A.B. 658 (May
1,2013). ...

Instead, a business can qualify as a “provider of health care” if it offers
software or hardware to consumers (1) “in order to make the information
available to an individual or a provider of health care at the request of the
individual or a provider of health care,” (2) “for purposes of allowing the
individual to manage his or her information, or” (3) “for the diagnosis,
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treatment, or management of a medical condition of the individual[.]” Id.

1d.

Similarly, the Defendant in /n re Sequoia Benefits and Insurance Data Breach
Litigation (N.D. Cal., Feb. 22, 2024, No. 22-CV-08217-RFL) 2024 WL 1091195,
made similar arguments. There, the Court held that “Indeed, being a copy service
(which Appellant never alleged) and a “business organized for the purpose of
maintaining medical information” are not mutually exclusive. Both can be true.

Proving one does not disprove the truth of the other.” /d.

B. THE COURT OF APPEAL WAS CORRECT IN DECIDING THAT
RESPONDENT SUFFICIENTLY ALLEGED CLAIMS UNDER THE
CMIA
The Court of Appeal correctly ruled that Respondent’s allegations were

sufficient to raise claims under the CMIA, to wit:

The Legislature intended to create a cause of action for “negligent storage”
leading to the “unauthorized ‘access’ ” of medical information. (Ibid.) Here
there is an allegation that there was an agreement to safeguard this
information, [lluminate breached it, and it was also negligent. It also failed
to promptly notify the victims of the data breach for five months.

The allegations demonstrate the type of harm the Legislature sought to
prevent in enacting the CMIA-negligence causing a data breach that
exposed confidential information to cyber hackers. (Regents of University,
supra, 220 Cal.App.4th at pp. 553, 568.) They support “a credible threat of
real and immediate harm” as a result of the data breach. (Krottner v.
Starbucks Corp. (9th Cir. 2010) 628 F.3d 1139, 1143.) “[T]he risk that
Plaintiffs’ personal data will be misused by the hackers who breached [the
data system] is immediate and very real.” (In re Adobe Systems , Inc.
Privacy Litigation (N.D.Cal. 2014) 66 F.Supp.3d 1197, 1214.) The
allegations of future harm in the complaint are sufficient to show “injury-
in-fact” and support a cause of action for the data breach. (Id. at p. 1216.)
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The allegations concerning Illuminate’s late notice of the personal
information data breach “give rise to the inference that [plaintiff’s] medical
information has been viewed by an unauthorized third party.” (In re Solara
Medical Supplies, LLC Customer Data Security Breach Litigation
(S.D.Cal. 2020) 613 F.Supp.3d 1284, 1299 (Solara Medical Supplies).)
Allegations that a plaintiff has received increased spam after the data breach
also supports such an “inference.” (Ibid.)

(Slip Op. at 8-9).

As a medical provider under §56.06, Petitioner had a duty to prevent the
release of the Class’s medical information. Actual release is not needed. Petitioner
had the responsibility of preventing that information from being released. However,
as alleged in the FAC, Petitioner failed to fulfill its duty when it allowed threat actors
to access sensitive medical information. (AA 079-080).

The CMIA was enacted to prohibit disclosure of patient medical information
“without first obtaining authorization.” See Cal. Civ. Code § 56.10(a). Neither
subdivision (b) or (c) under § 56.10 include disclosing medical information to
unauthorized third parties as an exception to the general prohibition on disclosure.

To obtain prior authorization for all disclosures not listed under § 56.10 (b) or
(c), the entity or individual must obtain valid authorization as provided under § 56.11
or 56.21. See Civ. Code § 56.05(a). “The ‘authorization’ requirements, which are
found in § 56.11, are detailed and demanding, reflecting the Legislature's interest in
assuring that medical information may be disclosed only for a narrowly defined
purpose, to an identified party, for a limited period of time.” Pettus v. Cole, 49 Cal.
App. 4th 402 (1996), as modified on denial of reh'g (Oct. 15, 1996). Thus, any
disclosure of medical information that does not fall under the exception and without
this prior authorization are prohibited under the CMIA.

As a medical provider, Petitioner has a legal duty to reasonably protect the
confidentiality of the medical information that it maintains, preserves, and stores.

See generally Cal. Civ. Code §§ 56 et seq. Further, as alleged in the FAC, Petitioner
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made pledges to preserve and protect information it received from school districts
regarding students’ learning disabilities and other sensitive medical information, yet
it failed to comply with this pledge. (AA 81-82).

Cal. Civ. Code § 56.101 is clear on Petitioner’s duties as a medical provider

— to preserve confidentiality of the information they collect and store.

The cases of In re Ambry Genetics Data Breach Litigation (C.D. Cal. 2021)
567 F.Supp.3d 1130, 1149-1150 and and Stasi v. Inmediata Health Group Corp.
(S.D. Cal. 2020) 501 F.Supp.3d 898, 922923 both provided that negligent release
does not require an affirmative communicative act on the part of the party that has
the medical information.

Respondent has likewise alleged that his unencrypted PHI was viewed by
unauthorized third parties. (AA 079-080). Besides, the fact that Respondent and the
Class received Notices from Petitioner indicating that their information was part of
the Data Breach (AA 079) and that Respondent has pled an increase in spam
solicitation following the Data Breach are sufficient to infer that Respondent’s
information was exposed in the Date Breach. In Re: Solara Medical Supplies, LLC
Customer Data Security Breach Litigation, Case No. 3:19-cv-2284-H-KSC, 2020
WL 2214152 (S.D. Cal. May 7, 2020). Petitioner cannot simply equate lack of proof
that the PHI were viewed with actual non-viewing of these PHI. Otherwise, the
converse could also be true - that lack of proof that these PHI were not viewed would

mean that these PHI were actually viewed by unauthorized third parties.

C. THE COURT OF APPEAL WAS CORRECT IN DECIDING THAT
RESPONDENT SUFFICIENTLY ALLEGED CLAIMS UNDER THE
CRA
Once again, the Court of Appeal correctly ruled that Respondent alleged

sufficient claims under the CRA, to wit:
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Because J.M. alleged his confidential personal information was provided to
[lluminate to evaluate his educational progress, and because that
information was subject to the data breach, he was an intended beneficiary
under the CRA. (§ 1798.81.5, subd. (a)(1); Solara Medical Supplies, supra,
613 F.Supp.3d at p. 1300.) This statute is remedial and must be interpreted
broadly. A narrow interpretation that leaves a statutory beneficiary without
protection undermines the statutory intent. (Silberman v. Swoap, supra, 50
Cal.App.3d atp. 571.) Illuminate had a contract with the school district. But
the ultimate “customers,” consumers, and beneficiaries of its educational
services were the students who trusted Illuminate to protect their
information.

(Slip Op. at 11).

The FAC alleged that Petitioner’s failure to provide notice caused harm (AA
86-91), which can only mean that Petitioner had that duty under the CRA to notify
Respondent and the Class of the data breach.

Respondent also adequately alleged injury related to the failure to notify. (See
In re Yahoo!, 2017 WL 3727318; Patton v. Experian Data Corp., 2018 WL
6190349, at 12 (C.D. Cal. Jan. 23, 2018). As in Yahoo! and Patton, the 5-month
delay from the discovery of the breach to the notification prevented the Class from
taking steps to protect their Personal Information from identify theft and fraud, such
as securing identity theft protection or requesting a credit freeze. (AA 80-81, 86-91).

Cal. Civ. Code § 1798.82 i1s also clear on Petitioner’s duty to notify
Respondent. Indeed, as the Court in In re Adobe Systems, Inc. Privacy
Litigation (N.D. Cal. 2014) 66 F.Supp.3d 1197, 1211-1212, even the Ninth Circuit
has held that a delay, any delay, is sufficient to allege a violation of injury under the
CRA. The case of In re Mednax Services, Inc., Customer Data Security Breach
Litigation (S.D. Fla., May 10, 2022, No. 21-MD-02994-RAR) 2022 WL 1468057,
at *21 also provides that, “that timely disclosure would have prompted a swifter
response and that the delay caused the type of cognizable injury—i.e., ongoing

compromise of unprotected data—required by the statute.” See also In re Ambry
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Genetics Data Breach Litigation (C.D. Cal. 2021) 567 F.Supp.3d 1130, 11491150
and Stasi v. Inmediata Health Group Corp. (S.D. Cal. 2020) 501 F.Supp.3d 898,
925.

As the FAC alleges, there is often a time lag between when harm occurs
versus when it is discovered, and also between when Personal Information 1s stolen
and when it is used. (AA 89). The time in which Respondent’s Personal Information
was compromised without Respondent’s knowledge and without Respondent being
able to take any protective steps was substantially and unreasonably extended for
months — not days — by Petitioner’s inaction. And Respondent did allege this

numerous times in the FAC. (AA 80-81, 86-91).

IV. CONCLUSION
Based on the foregoing, Respondent respectfully requests that the Court deny
[lluminate’s Petition and allow Respondent to adjudicate the merits of his claims in

court without further delay.

Dated: September 23, 2024 POTTER HANDY, LLP

By: /s/James M. Treglio
James M. Treglio
Counsel for Plaintiff-Respondent
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Under Rule 8.504(d) of the California Rules of Court, I hereby certify that this
Answer contains 4,139 words, including footnotes. In making this certification, I

have relied on the word count of the computer program used to prepare the brief.

Dated: September 23, 2024 POTTER HANDY, LLP

By: /s/James M. Treglio
James M. Treglio
Counsel for Plaintiff-Respondent,
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through TrueFiling at the time that I electronically filed this document.
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I declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct.

Executed on September 23, 2024, at San Diego, CA.

/s/ James M. Treglio

/s/ James M. Treglio
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