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ANSWER TO PETITION FOR REVIEW
INTRODUCTION

The Court of Appeal’s opinion in this case involving the
application of rule 41(a)(1)(B) of the Federal Rules of Civil
Procedure (28 U.S.C.) to serial voluntary dismissals presents no
issue warranting review by this Court.!

The Court of Appeal properly affirmed the superior court’s
order that rule 41(a)(1)(B) bars plaintiffs’ claims. Under that
rule, a plaintiff may dismiss an action in federal court without a
court order by filing a notice of dismissal before the defendant
files an answer or summary judgment motion. But there are
consequences for doing so twice. If the plaintiff has previously
dismissed any federal or state court action that is based on or
includes the same claim, the notice of dismissal “operates as an
adjudication on the merits.” (Rule 41(a)(1)(B).)

Plaintiffs argue that the Court of Appeal and the superior
court erred in construing federal law to require the dismissal of
their complaint. But those rulings can be understood only by a
close understanding of the tangled procedural history of this case,
in which plaintiffs filed complaints in state court, dismissed those
complaints, filed a complaint in federal court alleging federal law
claims, dismissed that complaint, and then tried to refile their

complaint for a third time, but alleging only state law claims.

1 Undesignated rule references are to the Federal Rules of Civil
Procedure (28 U.S.C.).



Plaintiffs argue that the Court of Appeal’s opinion conflicts
with an earlier Court of Appeal decision. But lower courts will
follow the Court of Appeal’s opinion below as the most recent and
better reasoned decision. The opinion below is the only one that
follows the direction of the United States Supreme Court that, for
judgments in federal-question cases, federal common law
requires application of uniform federal rules of res judicata, not
state law.

Review is unnecessary on the independent ground that
there is no reason to believe that parties in California state court
are regularly litigating the effect of rule 41(a)(1)(B). The rule has
been in operation since 1938, yet plaintiffs contend that a split in
authority materialized only in the last year. And it is far from
clear that other litigants would choose to follow the same
byzantine path that plaintiffs have charted. At bottom, review
would be of interest only to litigants who plan to file an action,
dismiss that action, refile the action in federal court, allege
federal law claims, dismiss the action a second time, and then try
to refile the action a third time, but this time in state court
alleging only state law claims.

If this 1ssue were of importance to anyone other than the
parties here, it would be to the United States Supreme Court,
which has the greatest interest in the development of federal
common law as applied to dismissals in federal actions asserting
federal law claims. A grant of review by this Court would only
delay plaintiffs’ opportunity to file a petition for writ of certiorari

with the court that presumably would have the greatest interest



in hearing their arguments and the sole power to resolve any
nationwide split on this issue that does exist.

Plaintiffs raise a secondary issue for review. They argue
that the effect of a second dismissal under rule 41(a)(1)(B)
depends on whether the federal court properly exercised subject
matter jurisdiction. They cite no authority recognizing such an
argument. But even if there were such authority, there is no
dispute here that the district court properly exercised subject
matter jurisdiction. Plaintiffs’ novel argument is not relevant to
the result in this case. Review is unnecessary on an issue that

has no purchase in the law or the facts.

STATEMENT OF THE CASE

HR filed a complaint in Yuba County Superior Court
against the Marysville Joint Unified School District. (Typed
opn. 3.) The complaint alleged causes of action for negligence,
intentional infliction of emotional distress, sexual harassment,
breach of fiduciary duty, constructive fraud, and failure to
perform a mandatory duty. (Ibid.) The School District demurred
to HR’s complaint, and the superior court sustained the demurrer
with leave to amend as to some causes of action but without leave
to amend as to others. (Ibid.) HR filed a first amended
complaint and then a request for voluntary dismissal without
prejudice. (Ibid.)

Other Does filed a complaint alleging similar causes of
action against the School District in Yuba County Superior
Court, and that case followed a similar course to HR’s. (Typed

opn. 3.) The School District demurred to the complaint, and the



superior court sustained the demurrer with leave to amend as to
some causes of action but without leave to amend as to others.
(Ibid.) The other Does filed a request for voluntary dismissal
without prejudice. (Ibid.)

On the same day the requests for dismissal were entered in
the Yuba County Superior Court actions, the Doe plaintiffs filed a
complaint against the School District in the United States
District Court for the Eastern District of California. (Typed
opn. 3.) The complaint reasserted the causes of action that had
been alleged before but also added new causes of action under
federal law. The complaint pled violations of Title VIII of the No
Child Left Behind Act of 2001 (20 U.S.C. § 7926), Title IX of the
Education Amendments of 1972 (20 U.S.C. § 1681(a) et seq.), and
42 U.S.C. § 1983. (Typed opn. 3—4.)

The School District moved to dismiss the Doe plaintiffs’
federal complaint. (Typed opn. 4.) The motion argued, among
other grounds, that the School District had sovereign immunity
against most of the claims in federal court under the Eleventh
Amendment to the United States Constitution. (Ibid.) But the
School District acknowledged that the Eleventh Amendment did
not provide such immunity on the Title IX claim. The Doe
plaintiffs voluntarily dismissed their federal complaint under
rule 41(a). (Ibid.)

After dismissing the federal complaint, the Doe plaintiffs
filed this action against the School District in Ventura County
Superior Court. (Typed opn. 4.) The complaint asserted causes

of action for negligence, negligent supervision, and negligent



hiring. (Ibid.) The action was transferred to the Yuba County
Superior Court. (Ibid.) The School District demurred to the
complaint on the ground that res judicata barred the action.
(Ibid.) The School District argued that res judicata applied as a
result of the Doe plaintiffs’ second voluntary dismissal of the
action in federal court. (Ibid.) The superior court sustained the
demurrer and dismissed the complaint. (Ibid.) The court ruled
that res judicata barred the action because the dismissal in
federal court operated as an adjudication on the merits. (Ibid.)
The Court of Appeal affirmed the trial court’s ruling on the
same claim preclusion ground (typed opn. 16), and Doe now seeks

this Court’s review.

LEGAL ARGUMENT

I. The effect of the second voluntary dismissal of an
action in federal court under Federal Rule of Civil
Procedure 41(a)(1)(B) does not require review by this
Court.

A. Rule 41(a)(1)(B) has governed the effect of
second voluntary dismissals of federal actions
since 1938.

Rule 41 addresses the effect of dismissals in federal court
actions. A plaintiff may dismiss an action without a court order
by filing a notice of dismissal before the defendant files an
answer or summary judgment motion. (Rule 41(a)(1)(A).) The
dismissal is “self-executing” and “takes effect automatically.”
(Randall v. Merrill Lynch (D.C. Cir. 1987) 820 F.2d 1317, 1320.)

But the filing of a second voluntary dismissal has

consequences. If the plaintiff has previously dismissed any

10



federal or state court action that is based on or includes the same
claim, the notice of dismissal “operates as an adjudication on the
merits.” (Rule 41(a)(1)(B); see American Cyanamid Co. v.
McGhee (5th Cir. 1963) 317 F.2d 295, 297 (American Cyanamid)
[“But this quick and ready tool may be used once, and only once,
if clear consequences are to be avoided. A second notice of
dismissal not only closes the file, it also closes the case with
prejudice to the bringing of another.”].)

Courts refer to this limitation on voluntary dismissals as
the “two dismissal rule.” (ASX Inv. Corp. v. Newton (11th Cir.
1999) 183 F.3d 1265, 1265.) This limitation on repeated
dismissals prevents abuse of the unilateral right of dismissal.
(Id. at p. 1268.)

The two dismissal rule has been in effect since 1938. (See
former rule 41, 28 U.S.C. (1940) foll. § 723c, p. 2634.) The
Federal Rules of Civil Procedure were first adopted by order of
the Supreme Court on December 20, 1937, and became effective
September 16, 1938. (United States Courts, Federal Rules of
Civil Procedure <https://shorturl.at/i'TXZ> [as of Mar. 19, 2024].)
When first adopted, rule 41 provided that a dismissal was
generally without prejudice “except that a notice of dismissal
operates as an adjudication upon the merits when filed by a
plaintiff who has once dismissed in any court of the United States
or of any state an action based on or including the same claim.”
(Former rule 41, 28 U.S.C. (1940) foll. § 723c, p. 2634; see Ingold
v. Ingold (S.D.N.Y. 1939) 30 F.Supp. 347, 348 [“Rule 41 was

11



intended for the purpose of setting forth and curbing the right of

a plaintiff to discontinue actions”].)

B. For judgments in federal question cases,
federal common law requires application of
uniform federal rules of res judicata, not state
law.

Federal common law determines the preclusive effect of a
federal court dismissal. (Taylor v. Sturgell (2008) 553 U.S. 880,
891 [128 S.Ct. 2161, 171 L.Ed.2d 155] (Taylor); Semtek Intern.
Inc. v. Lockheed Martin Corp. (2001) 531 U.S. 497, 507 [121 S.Ct.
1021, 149 L.Ed.2d 32] (Semtek); Guerrero v. Department of
Corrections & Rehabilitation (2018) 28 Cal.App.5th 1091, 1100
(Guerrero).)

Under federal common law, although a second voluntary
dismissal operates as an adjudication on the merits, it does not
necessarily give rise to claim preclusive effect. (Semtek, supra,
531 U.S. at p. 506.) “For judgments in diversity cases, federal
law incorporates the rules of preclusion applied by the State in
which the rendering court sits.” (Taylor, supra, 553 U.S. at
p. 891, fn. 4; see Semtek, at p. 508.)

In Semtek, supra, 531 U.S. at page 499, the defendant had
removed the action to federal court based on the federal court’s
diversity jurisdiction. (See 28 U.S.C. § 1332.) In that diversity
context, the Court explained that “nationwide uniformity in the
substance of the matter is better served by having the same
claim-preclusive rule (the state rule) apply whether the dismissal
has been ordered by a state or a federal court.” (Semtek, at

p. 508.) Otherwise, if different states had different limitations

12



periods for bringing claims, out-of-state defendants sued on
potentially stale claims could systematically remove state law
suits brought against them to federal court where a statute of
Iimitations dismissal would bar suit everywhere. (Id. at p. 504.)2

By contrast, for judgments in federal question cases,
federal common law requires application of “ ‘uniform federal
rule[s]” of res judicata,” not state law. (Taylor, supra, 553 U.S. at
p. 891; see Semtek, supra, 531 U.S. at p. 502.) Semtek held that,
in determining the preclusive effect of a federal court judgment in
a federal question case, the “States cannot give those judgments
merely whatever effect they would give their own judgments, but
must accord them the effect that this Court prescribes.” (Semtek,
at p. 507.) Although the dismissal in Semtek arose in a diversity
case, the language of that opinion is broad. It states that the
United States Supreme Court “has the last word on the claim-
preclusive effect of all federal judgments.” (Ibid.)

If there were any doubt about the breadth of the Semtek
holding, the Court removed it in Taylor, when it applied Semtek
to a judgment in a federal question case. (Taylor, supra, 553 U.S.
at pp. 885, 891; see 28 U.S.C. § 1331.) Taylor held broadly that
the preclusive effect of the judgment was “determined by federal

common law.” (Taylor, at p. 891, citing Semtek, supra, 531 U.S.

2 Semtek addressed the claim preclusive effect of an
involuntary, rather than a voluntary, dismissal. (Semtek, supra,
531 U.S. at p. 501.) However, rule 41(a)(1)(B), addressing
voluntary dismissals, and rule 41(b), addressing involuntary
dismissals, both use the phrase “adjudication on the merits,” and
the Court concluded the phrase should be read consistently in
both places. (Semtek, at p. 505.)

13



at pp. 507-508.) The Court concluded it had the “ultimate
authority to determine and declare” the uniform rules of res
judicata that apply in federal question cases. (Id. at p. 891; see
Rest.2d Judgments, § 87 [“Federal law determines the effects
under the rules of res judicata of a judgment of a federal court”].)

In applying federal common law to the effect of federal
court judgments, the United States Supreme Court has not only
the final say but also the greatest institutional interest. (See
Semtek, supra, 531 U.S. at p. 509 [holding that federal court
reference to state law will not obtain when the state law is
incompatible with federal interests in the finality of federal court
judgments; “If, for example, state law did not accord claim-
preclusive effect to dismissals for willful violation of discovery
orders, federal courts’ interest in the integrity of their own
processes might justify a contrary federal rule”]; Rest.2d
Judgments, § 87, com. b, p. 317 [“the basic rules of claim and
issue preclusion in effect define finality and hence go to the
essence of the judicial function” and “should be determined by a
federal rule” (emphasis added)].)

The California courts have repeatedly recognized these
fundamental jurisdictional requirements. (See Guerrero, supra,
28 Cal.App.5th at p. 1101 [when a federal court judgment is
based on federal question jurisdiction, the holding in Taylor is an
“unequivocal directive” that federal claim preclusion applies
“without reference to California law”]; Louie v. BFS Retail &
Commercial Operations, LLC (2009) 178 Cal.App.4th 1544, 1553

[“where a prior federal judgment was based on federal question
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jurisdiction, the preclusive effect of the prior judgment of a
federal court is determined by federal law”].)

The Court of Appeal below correctly followed these
authorities when it applied federal law governing claim
preclusion to a federal court judgment based on federal question
jurisdiction. (Typed opn. 7-11.) As the court properly recognized,
plaintiffs’ second voluntary dismissal was with prejudice under
federal law and thus bars plaintiffs’ action. (Typed opn. 15-16.)

Plaintiffs argue that the Court of Appeal’s opinion conflicts
with Gray v. La Salle Bank, N.A. (2023) 95 Cal.App.5th 932.
(PFR 7.) But lower courts will follow the Court of Appeal’s
opinion below as the more recent and better reasoned decision.
The Court of Appeal’s opinion below is the only one that follows
the direction of the United States Supreme Court that, for
judgments in federal question cases, federal common law requires
application of uniform federal rules of res judicata, not state law.
(Taylor, supra, 553 U.S. at p. 891; Semtek, supra, 531 U.S. at
p. 507.)

C. Plaintiffs offer no reason to believe that parties
in other California cases are regularly
litigating the effect of rule 41(a)(1)(B), much
less under the unique procedural facts here.

Review 1s unnecessary on the independent ground that
there is no reason to believe that parties in California state court
are regularly litigating the effect of rule 41(a)(1)(B). The rule has
been in operation since 1938, yet plaintiffs contend that a split in
authority materialized only in the last year. And it is far from

clear that other litigants would follow the same byzantine path
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that plaintiffs have charted. Plaintiffs seek review of the effect of
rule 41(a)(1)(B) when a plaintiff files an action, dismisses that
action, refiles the action in federal court, alleges federal law
claims, dismisses the action a second time, and then tries to refile
the action yet again in state court but alleging only state law
claims. Although the plaintiffs here chose to plot such a
circuitous route, it is doubtful that other litigants would do the
same if they believed they had meritorious claims.

But if this issue is of any importance, it would be to the
United States Supreme Court, which has the greatest interest in
the development of federal common law as applied to judgments
and dismissals in federal court actions asserting federal law
claims, as well as the sole power to definitively determine the
correct rule on a nationwide basis. Upon denial of review by this
Court, plaintiffs have the opportunity to petition for a writ of
certiorari. (See U.S. Supreme Ct. Rules, rule 13.) Plaintiffs have
asserted a nationwide split of authority and cited cases from
other states addressing this issue. (See, e.g., PFR 30, citing
Hately v. Watts (4th Cir. 2019) 917 F.3d 770; Herington v. City of
Wichita (Kan. 2021) 500 P.3d 1168; Cooper v. Glasser (Tenn.
2013) 419 S.W.3d 924; see also Paramount Pictures Corp. v.
Allianz Risk Transfer AG (N.Y. 2018) 96 N.E.3d 737.) A grant of
review by this Court would only delay plaintiffs’ opportunity to
make their arguments in a petition for certiorari to the Court
with the greatest interest in deciding the issue they raise, and

the only ability to resolve it.
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II. The effect under rule 41(a)(1)(B) of a defense
challenging subject matter jurisdiction does not
require review by this Court.

Rule 41(a)(1) grants plaintiffs an “absolute right” to
voluntarily dismiss an action without leave of court. (Pedrina v.
Chun (9th Cir. 1993) 987 F.2d 608, 610.) That unilateral right of
dismissal “ ‘may not be extinguished or circumscribed by

> »

adversary or court.”” (Ibid., quoting American Cyanamid, supra,
317 F.2d at p. 297.) The dismissal is “ ‘self-executing.’”
(Commercial Space Management Co., Inc. v. Boeing Co., Inc. (9th
Cir. 1999) 193 F.3d 1074, 1077, fn. 4.) The filing of the notice of
dismissal itself closes the case; the court “ ‘has no role to play.””
(Pedrina, at p. 610, quoting American Cyanamid, at p. 297.)
Plaintiffs nonetheless argue that the effect of such a
dismissal depends on a determination that the federal court
properly exercised subject matter jurisdiction. (PFR 32-33.) But
plaintiffs’ argument requires rewriting rule 41(a)(1). Since that
rule bars federal courts from reviewing the unilateral voluntary
dismissal of the action, the effect of that dismissal cannot rest on
a determination of the court’s subject matter jurisdiction.
Plaintiffs cite cases addressing subject matter jurisdiction,
but not one of the cases they cite even mentions rule 41. (PFR
33-34, citing Lapides v. Board of Regents of University System of
Georgia (2002) 535 U.S. 613 [122 S.Ct. 1640, 152 L.Ed.2d 806];
Steel Co. v. Citizens for a Better Environment (1998) 523 U.S. 83
[118 S.Ct. 1003, 140 L.Ed.2d 210]; Seminole Tribe of Florida v.
Florida (1996) 517 U.S. 44 [116 S.Ct. 1114, 134 L.Ed.2d 252];
Ankenbrandt v. Richards (1992) 504 U.S. 689 [112 S.Ct. 2206,

17



119 L.Ed.2d 468]; Oneida County, N.Y. v. Oneida Indian Nation
of New York State (1985) 470 U.S. 226 [105 S.Ct. 1245, 84
L.Ed.2d 169]; Pennhurst State School & Hosp. v. Halderman
(1984) 465 U.S. 89 [104 S.Ct. 900, 79 L.Ed.2d 67]; Hans v.
Louisiana (1890) 134 U.S. 1 [10 S.Ct. 504, 33 L.Ed. 842]; Krainski
v. Nevada ex rel. Bd. of Regents of Nevada System of Higher
Educ. (9th Cir. 2010) 616 F.3d 963; Cholla Ready Mix, Inc. v.
Civish (9th Cir. 2004) 382 F.3d 969; Jackson v. Hayakawa (9th
Cir. 1982) 682 F.2d 1344.) The absence of any authority
addressing their argument is itself grounds to deny review.

Even if there were some support for plaintiffs’ novel
argument that the effect of a second voluntary dismissal depends
on the existence of subject matter jurisdiction (there is not),
review should still be denied. The federal court properly
exercised jurisdiction here. Although the School District moved
to dismiss the plaintiffs’ complaint in federal court on the ground
of sovereign immunity under the Eleventh Amendment, “the
School District acknowledged that the Eleventh Amendment did
not provide such immunity on the Title IX claim.” (Typed opn. 4,
emphasis added.) Plaintiffs did not file a rehearing petition to
challenge the Court of Appeal’s statement of the facts. (See Cal.
Rules of Court, rule 8.500(c)(2) [the Court normally accepts the
Court of Appeal’s statement of the facts “unless the party has
called the Court of Appeal’s attention to any alleged . . .
misstatement” of fact in a petition for rehearing].) Plaintiffs’

novel argument is thus not relevant to the result here. Review is
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unnecessary on an issue that has no purchase in the law or the

facts.

CONCLUSION

For the reasons explained above, this Court should deny

the petition for review.

March 20, 2024 HORVITZ & LEVY LLP
ROBERT H. WRIGHT
JOHN F. QUERIO
McCORMICK BARSTOW SHEPPARD
WAYTE & CARRUTH LLP

LAURA A. Wo% '
By: : W
Robert H/ Wright

Attorneys for Defendant and Respondent
Marysville Joint Unified School District
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