
condition or event attending the commission of a crime which increases its 

guilt or enormity, or adds to its injurious consequences which is above and 

beyond the elements of the crime itself." (CALJIC No. 8.88, italics added.)

Thus, before the process of weighing aggravating factors against 

mitigating factors can begin, the presence of one or more aggravating fac  -

tors must be found by the jury.156 And before the decision whether or not 

to impose death can be made, the jury must find that aggravating factors 

substantially outweigh mitigating factors. These factual determinations are 

essential prerequisites to death-eligibility, but do not mean that death is the 

inevitable verdict; the jury can still reject death as the appropriate punish  -

ment notwithstanding these factual findings. 157

This Court has repeatedly sought to reject the applicability of Ap­

prendi and Ring by comparing the capital sentencing process in California

to "a sentencing court's traditionally discretionary decision to impose one 

prison sentence rather than another." (People v. Demetroulias, supra, 39 

Ca1.4th at p. 41; People v. Dickey (2005) 35 Ca1.4th 884, 930; People v.

Snow, supra, 30 Ca1.4th at p. 126, fn. 32; People v. Prieto (2003) 30

156 In Johnson v. State (Nev. 2002) 59 P.3d 450, the Nevada Su  -
preme Court found that under a statute similar to California's, the require  -
ment that aggravating factors outweigh mitigating factors was a factual 
determination, and therefore "even though Ring expressly abstained from 
ruling on any 'Sixth Amendment claim with respect to mitigating circum  -
stances,' (fn. omitted) we conclude that Ring requires a jury to make this 
finding as well: 'If a State makes an increase in a defendant's authorized 
punishment contingent on the finding of a fact, that fact - no matter how 
the State labels it - must be found by a jury beyond a reasonable doubt. '" 
(Id., 59 P.3d at p. 460)

157 This Court has held that despite the "shall impose" language of 
section 190.3, even if the jurors determine that aggravating factors out  -
weigh mitigating factors, they may still impose a sentence of life in prison.
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Ca1.4th 226, 275.) It has applied precisely the same analysis to fend off 

Apprendi and Blakely in non-capital cases.

In People v. Black (2005) 35 Ca1.4th 1238, 1254, this  held that 

notwithstanding Apprendi, Blakely, and Booker, a defendant ha.s no consti  -

tutional right to a jury finding as to the facts relied on by the trial court to 

impose an aggravated, or upper-term sentence; the DSL "simpl y authorizes 

a sentencing court to engage in the type of fact finding that traditionally has

been incident to the judge's selection of an appropriate sentence within a 

statutorily prescribed sentencing range." (Id. at p. 1254.)

The United States Supreme Court explicitly rejected this reasoning 

in Cunningham. 158 In Cunningham, the principle that any fact which ex-

posed a defendant to a greater potential sentence must be found by a jury to 

be true beyond a reasonable doubt was applied to California's Determinate 

Sentencing Law. The high court examined whether or not the circum  -

stances in aggravation were factual in nature and concluded they were after 

a review of the relevant rules of court. (Id. at pp. _ [127 S.Ct. at pp. 862  -

863) That was the end of the matter: Black's interpretation of the DSL 

"violates Apprendi's bright-line rule: Except for a prior conviction, 'any 

fact that increases the penalty for a crime beyond the prescribed statutory 

maximum must be submitted to a jury, and found beyond a reasonable 

doubt.' [citation omitted]." (Id. at p. _ [127 S.Ct. at p. 868].)

(People v. Allen (1986) 42 Ca1.3d 1222, 1276-1277; People v. Brown 
(Brown 1) (1985) 40 Ca1.3d 512, 541.)

158 Cunningham cited with approval Justice Kennard's language in 
concurrence and dissent in Black ("Nothing in the high court;s majority 
opinions in Apprendi, Blakely, and Booker suggests that the constitutional  -
ity of a state's sentencing scheme turns on whether, in the words of the ma  -
jority here, it involves the type of factfinding 'that traditionally has been 
performed by a judge. '" (Black, 35 Ca1.4th at 1253; Cunningham, supra, at
p._ [127 S.Ct. at p. 868].)
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Cunningham then examined this Court's extensive development of 

why an interpretation of the DSL that allowed continued judge-based find  -

ing of fact and sentencing was reasonable, and concluded that "it is com  -

forting, but beside the point, that California's system requires judge-deter  -

mined DSL sentences to be reasonable." (Id. at p. _ [127 S.Ct. at p. 

870].)

The Black court's examination of the DSL, in short, 
satisfied it that California's sentencing system does not impli  -
cate significantly the concerns underlying the Sixth Amend  -
ment's jury-trial guarantee. Our decisions, however, leave no 
room for such an examination. Asking whether a defendant's 
basic jury-trial right is preserved, though some facts essential 
to punishment are reserved for determination by the judge, we 
have said, is the very inquiry Apprendi's "bright-line rule" 
was designed to exclude. See Blakely, 542 U.S., at 307-308, 
124 S.Ct. 2531. But see Black, 35 Ca1.4th, at 1260, 29 
Cal.Rptr.3d 740, 113 P.3d, at 547 (stating, remarkably, that 
"[t]he high court precedents do not draw a bright line".

(Id. at p. _ [127 S.Ct. at p. 869].)

In the wake of Cunningham, it is crystal-clear that in determining 

whether or not Ring and Apprendi apply to the penalty phase of a capital 

case, the sole relevant question is whether or not there is a requirement that 

any factual findings be made before a death penalty can be imposed.

In its effort to resist the directives of Apprendi, this Court held that 

since the maximum penalty for one convicted of first degree murder with a 

special circumstance is death (see section 190.2, subdivision (a)), Apprendi 

does not apply. (People v. Anderson, supra, 25 Ca1.4th at p. 589.) After 

Ring, this Court repeated the same analysis: "Because any finding of ag  -

gravating factors during the penalty phase does not 'increase the penalty for 

a crime beyond the prescribed statutory maximum', Ring imposes no new 

constitutional requirements on California's penalty phase proceedings." 

(People v. Prieto, supra, 30 Ca1.4th at p. 263, citation omitted.)
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This holding is simply wrong. As section 190, subd. (a),159 indi  -

cates, the maximum penalty for any first degree murder conviction is 

death. The top of three rungs is obviously the maximum sentence that can 

be imposed pursuant to the DSL, but Cunningham recognized that the mid  -

dle rung was the most severe penalty that could be imposed by the sen  -

tencing judge without further factual findings: "In sum, California's DSL, 

and the rules governing its application, direct the sentencing court to start 

with the middle term, and to move from that term only when the court itself 

finds and places on the record facts - whether related to the offense or the 

offender - beyond the elements of the charged offense." (Cunningham, su  -

pra, 549 U.S. at p. 6 [127 S.Ct. at p. 862].)

Arizona advanced precisely the same argument in Ring. It pointed 

out that a finding of first degree murder in Arizona, like a finding of one or 

more special circumstances in California, leads to only two sentencing op  -

tions: death or life imprisonment, and the defendant was therefore sen  -

tenced within the range of punishment authorized by the jury's verdict. 

The Supreme Court squarely rejected this line of reasoning:

This argument overlooks Apprendi's instruction that 
"the relevant inquiry is one not of form, but of effect." 530 
U.S., at 494, 120 S.Ct. 2348. In effect, "the required finding 
[of an aggravated circumstance] expose[ d] [Ring] to a greater 
punishment than that authorized by the jury's guilty verdict." 
Ibid.; see 200 Ariz., at 279,25 PJd, at 1151.

(Ring, supra, 536 U.S. at p. 586.)

Just as when a defendant is convicted of first degree murder in Ari  -

zona, a California conviction of first degree murder, even with a finding of

159 Section 190, subd. (a) provides as follows: "Every person guilty 
of murder in the first degree shall be punished by death, imprisonment in 
the state prison for life without the possibility of parole, or imprisonment in 
the state prison for a term of 25 years to life."
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one or more special circumstances, "authorizes a maXImum penalty of 

death only in a formal sense." (Ring, supra, 536 U.S. at p. 604.) Section 

190, subdivision (a), provides that the punishment for first degree murder is 

25 years to life, life without possibility of parole ("L WOP"), or death; the 

penalty to be applied "shall be determined as provided in Sections 190.1, 

190.2,190.3,190.4 and 190.5."

Neither L  WOP nor death can be imposed unless the jury finds a spe  -

cial circumstance (section 190.2). Death is not an available option unless 

the jury makes further findings that one or more aggravating circumstances 

exist, and that the aggravating circumstances substantially outweigh the 

mitigating circumstances. (Section 190.3; CALJIC 8.88.) "If a State 

makes an increase in a defendant's authorized punishment contingent on 

the finding of a fact, that fact - no matter how the State labels it - must be 

found by a jury beyond a reasonable doubt." (Ring, supra, 536 U.S. at p. 

604.) In Blakely, the high court made it clear that, as Justice Breyer com  -

plained in dissent, "a jury must find, not only the facts that make up the 

crime of which the offender is charged, but also all (punishment-increasing) 

facts about the way in which the offender carried out that crime." (Blakely,

supra, 542 U.S. at p. 328, italics in original.) The issue of the Sixth

Amendment's applicability hinges on whether, as a practical matter, the 

sentencer must make additional findings during the penalty phase before 

determining whether or not the death penalty can be imposed. In Califor  -

nia, as in Arizona, the answer is "Yes." That, according to Apprendi and

Cunningham, is the end of the inquiry as far as the Sixth Amendment's ap-

plicability is concerned. California's failure to require the requisite fact  -

finding in the penalty phase to be found unanimously and beyond a reason  -

able doubt violates the United States Constitution.
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b. WHETHER AGGRAVATING 
FACTORS OUTWEIGH 
MITIGATING FACTORS IS A 
FACTUAL QUESTION THAT 
MUST BE RESOLVED BE  -
YOND A REASONABLE 
DOUBT

A California jury must first decide whether any aggravating circum  -

stances, as defined by section 190.3 and the standard penalty phase instruc  -

tions, exist in the case before it. If so, the jury then weighs any such factors 

against the proffered mitigation. A determination that the aggravating fac  -

tors substantially outweigh the mitigating factors -- a prerequisite to impo  -

sition of the death sentence -- is the functional equivalent of an element of 

capital murder, and is therefore subject to the protections of the Sixth 

Amendment. (See State v. Ring (Az. 2003) 65 P.3d 915,943; accord, State

v. Whitfield (Mo. 2003) 107 S.W.3d 253; Woldt v. People (Colo. 2003) 64

P.3d 256; Johnson v. State, supra, 59 P.3d 450.)160

No greater interest is ever at stake than in the penalty phase of a 

capital case. (Monge v. California (1998) 524 U.S. 721, 732 ["the death 

penalty is unique-in its severity and its finality"].) 161 As the high court 

stated in Ring, supra, 536 U.S. at pp. 589,609:

160 See also Stevenson, The Ultimate A  uthority on the Ultimate Pun-
ishment: The Requisite Role of the Jury in Capital Sentencing (2003) 54
Ala L. Rev. 1091, 1126-1127 (noting that all features that the Supreme 
Court regarded in Ring as significant apply not only to the finding that an 
aggravating circumstance is present but also to whether aggravating cir  -
cumstances substantially outweigh mitigating circumstances, since both 
findings are essential predicates for a sentence of death).

161 In its Monge opinion, the U.S. Supreme Court foreshadowed
Ring, and expressly stated that the Santosky v. Kramer (1982) 455 U.S.
745, 755) rationale for the beyond-a-reasonable-doubt burden of proof re  -
quirement applied to capital sentencing proceedings: "[l]n a capital sen-

-391-



Capital defendants, no less than non-capital defen  -
dants, we conclude, are entitled to a jury determination of any 
fact on which the legislature conditions an increase in their 
maximum punishment. . . . The right to trial by jury guaran  -
teed by the Sixth Amendment would be senselessly dimin  -
ished if it encompassed the fact-finding necessary to increase 
a defendant's sentence by two years, but not the fact-finding 
necessary to put him to death.

According to this Court, the last step of California's capital sen  -

tencing procedure, the decision whether to impose death or life, is a moral 

and a normative one. This Court errs greatly, however, in using this fact to 

allow the findings that make one eligible for death to be uncertain, unde  -

fined, and subject to dispute not only as to their significance, but as to their 

accuracy. This Court's refusal to accept the applicability of Ring to the eli  -

gibility components of California's penalty phase violates the Sixth, Eighth, 

and Fourteenth Amendments to the U.S. Constitution.

tencing proceeding, as in a criminal trial, 'the interests of the defendant
[are] of such magnitude that . . . they have been protected by standards of 
proof designed to exclude as nearly as possible the likelihood of an errone  -
ous judgment.' ([Bullington v. Missouri,] 451 U.S. at p. 441 (quoting
Addington v. Texas, 441 U.S. 418, 423-424, 60 L.Ed.2d 323, 99 S.Ct. 1804 
(1979).)" (Monge v. California, supra, 524 U.S. at p. 732 (emphasis
added).)
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2. THE DUE PROCESS AND IHE 
CRUEL AND UNUSUAL PUNISH  -
MENT CLAUSES OF THE STATE 
AND FEDERAL CONSTITUTION 
REQUIRE THAT THE JURY IN A 
CAPITAL CASE BE INSTRUCTED 
THAT THEY MAY IMPOSE A SEN  -
TENCE OF DEATH ONLY IF THEY 
ARE PERSUADED BEYOND A 
REASONABLE DOUBT THAT THE 
AGGRAVATING FACTORS EXIST 
AND OUTWEIGH THE MITIGAT  -
ING FACTORS AND THAT DEATH 
IS THE APPROPRIATE PENALTY

a. FACTUAL 
TIONS

DETERMINA-

The outcome of a judicial proceeding necessarily depends on an ap  -

praisal of the facts. "[T]he procedures by which the facts of the case are 

determined assume an importance fully as great as the validity of the sub  -

stantive rule of law to be applied. And the more important the rights at 

stake the more important must be the procedural safeguards surrounding 

those rights." (Speiser v. Randall (1958) 357 U.S. 513, 520-521.)

The primary procedural safeguard implanted in the criminal justice 

system relative to fact assessment is the allocation and degree of the burden 

of proof. The burden of proof represents the obligation of a party to estab  -

lish a particular degree of belief as to the contention sought to be proved. 

In criminal cases the burden is rooted in the Due Process Clauses of the 

Fifth and Fourteenth Amendments. (In re Winship, supra, 397 U.S. at p. 

364.) In capital cases "the sentencing process, as well as the -trial itself, 

must satisfy the requirements of the Due Process Clause." (Gardner v. 

Florida, supra, 430 U.S. at p. 358; see also Presnell v. Georgia (1978) 439 

U.S. 14.) Aside from the question of the applicability of the Sixth Amend-
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ment to California's penalty phase proceedings, the burden of proof for fac  -

tual determinations during the penalty phase of a capital trial, when life is at 

stake, must be beyond a reasonable doubt. This is required by both the Due 

Process Clause of the Fourteenth Amendment and the principle of reli  -

ability underlying the Eighth Amendment.

b. IMPOSITION OF LIFE OR 
DEATH

The requirements of due process relative to the burden of persuasion 

generally depend upon the significance of what is at stake and the social 

goal of reducing the likelihood of erroneous results. (In re Winship, supra, 

397 U.S. at pp. 363-364; see also Addington v. Texas (1979) 441 U.S. 418,

423; Santosky v. Kramer (1982) 455 U.S. 743, 755.)

It is impossible to conceive of an interest more significant than hu  -

man life. Far less valued interests are protected by the requirement of proof 

beyond a reasonable doubt before they may be extinguished. (See In re

Winship, supra (adjudication of juvenile delinquency); People v. Feagley

(1975) 14 Ca1.3d 338 (commitment as mentally disordered sex offender);

People v. Burnick (1975) 14 Ca1.3d 306 (same); People v. Thomas (1977)

19 Ca1.3d 630 (commitment as narcotic addict); Conservatorship of Roulet

(1979) 23 Ca1.3d 219 (appointment of conservator).) The decision to take a 

person's life must be made under no less demanding a standard.

In Santosky v. Kramer, supra, 455 U.S. at p. 755, the United States 

Supreme Court reasoned:

[I]n any given proceeding, the minimum standard of 
proof tolerated by the due process requirement reflect$ not 
only the weight of the private and public interests affected, 
but also a societal judgment about how the risk of error 
should be distributed between the litigants. . . . When the 
State brings a criminal action to deny a defendant liberty or 
life, ... "the interests of the defendant are of such magnitude
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that historically and without any explicit constitutional re  -
quirement they have been protected by standards of proof de  -
signed to exclude as nearly as possible the likelihood of an er  -
roneous judgment." [Citation omitted.] The stringency of the 
"beyond a reasonable doubt" standard bespeaks the "weight 
and gravity" of the private interest affected [citation omitted], 
society's interest in avoiding erroneous convictions, and a 
judgment that those interests together require that "society 
impos[ e] almost the entire risk of error upon itself."

The penalty proceedings, like the child neglect proceedings dealt with in 

Santosky v. Kramer, involve "imprecise substantive standards that leave de  -

terminations unusually open to the subjective values of the [jury]." (San  -

tosky v. Kramer, supra, 455 U.S. at p. 763.) Imposition of a burden of 

proof beyond a reasonable doubt can be effective in reducing this risk of 

error, since that standard has long proven its worth as "a prime instrument 

for reducing the risk of convictions resting on factual error." (In re Win  -

ship, supra, 397 U.S. at p. 363.)

Adoption of a reasonable doubt standard would not deprive the State 

of the power to impose capital punishment; it would merely serve to maxi  -

mize "reliability in the determination that death is the appropriate punish  -

ment in a specifi-c case." (Woodson v. North Carolina, supra, 428 U.S. at 

p. 305.) The only risk of error suffered by the State under the stricter bur  -

den of persuasion would be the possibility that a defendant, otherwise de  -

serving of being put to death, would instead be confined in prison for the 

rest of his life without possibility of parole.

In Monge v. California, supra, 524 U.S. 721, the United States Su  -

preme Court expressly applied the Santosky rationale for the beyond-a-rea  -

sonable-doubt burden of proof requirement to capital sentencing proceed  -

ings: "[l}n a capital sentencing proceeding, as in a criminal trial, 'the in  -

terests of the defendant [are] of such magnitude that . . . they have been 

protected by standards of proof designed to exclude as nearly as possible
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the likelihood of an erroneous judgment.' ([Bullington v. Missouri,] 451 

U.S. at p. 441 (quoting Addington v. Texas, 441 U.S. 418, 423-424, 60 

L.Ed.2d 323, 99 S.Ct. 1804 (1979).)" (ld. at p. 732, italics added.) The 

sentencer of a person facing the death penalty is required by the due process 

and Eighth Amendment constitutional guarantees to be convinced beyond a 

reasonable doubt that not only are the factual bases for its decision true, but 

that death is the appropriate sentence.

3. CALIFORNIA LA  W VIOLATES 
THE FIFTH, SIXTH, EIGHTH AND 
FOURTEENTH AMENDMENTS TO 
THE UNITED STATES CONSTITU  -
TION BY FAILING TO REQUIRE 
THAT THE JURY BASE ANY 
DEATH SENTENCE ON WRITTEN 
FINDINGS REGARDING AGGRA  -
VATING FACTORS

The failure to require written or other specific findings by the jury 

regarding aggravating factors deprived appellant of his federal due process 

and Eighth Amendment rights to meaningful appellate review. (California

v. Brown (1987) 479 U.S. 538, 543; Gregg v. Georgia, supra, 428 U.S. at p.

195.) Especially given that California juries have total discretion without 

any guidance on how to weigh potentially aggravating and mitigating cir  -

cumstances (People v. Fairbank, supra), there can be no meaningful ap  -

pellate review without written findings because it will otherwise be impos  -

sible to "reconstruct the findings of the state trier of fact." (See Townsend

v. Sain (1963) 372 U.S. 293, 313-316.)

This Court has held that the absence of written findings. by the sen  -

tencer does not render the 1978 death penalty scheme unconstitutional.

(People v. Fauber, supra, 2 Cal.4th at p. 859; People v. Rogers (2006) 39

Cal.4th 826, 893.) Ironically, such findings are otherwise considered by
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this Court to be an element of due process so fundamental that they are 

even required at parole suitability hearings.

A convicted prisoner who believes that he or she was improperly de  -

nied parole must proceed via a petition for writ of habeas corpus and is re  -

quired to allege with particularity the circumstances constituting the State's 

wrongful conduct and show prejudice flowing from that conduct. (In re 

Sturm (1974) 11 Cal.3d 258.) The parole board is therefore required to 

state its reasons for denying parole: "It is unlikely that an inmate seeking to 

establish that his application for parole was arbitrarily denied can make 

necessary allegations with the requisite specificity unless he has some 

knowledge of the reasons therefor." (ld. at p. 267.)162 The same analysis 

applies to the far graver decision to put someone to death.

In a non-capital case, the sentencer is required by California law to 

state on the record the reasons for the sentence choice. (Section 1170, 

subd. (c).) Capital defendants are entitled to more rigorous protections than 

those afforded non-capital defendants. (Harmelin v. Michigan (1991) 501 

U.S. 957, 994.) Since providing more protection to a non-capital defendant 

than a capital defendant would violate the equal protection clause of the 

Fourteenth Amendment (see generally Myers v. Ylst (9th Cir. 1990) 897 

F.2d 417, 421; Ring v. Arizona, supra), the sentencer in a capital case is 

constitutionally required to identify for the record the aggravating circum  -

stances found and the reasons for the penalty chosen.

162 A determination of parole suitability shares many characteristics 
with the decision of whether or not to impose the death penalty. In both 
cases, the subject has already been convicted of a crime, and the decision  -
maker must consider questions of future dangerousness, the presence of 
remorse, the nature of the crime, etc., in making its decision. (See Title 15, 
California Code of Regulations, section 2280 et seq.)
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Written findings are essential for a meaningful review of the sen  -

tence imposed. (See Mills v. Maryland (1988) 486 U.S. 367, 383, fn. 15.) 

Even where the decision to impose death is "normative" (People v. De-

metrulias, supra, 39 Ca1.4th at pp. 41-42) and "moral" (People v. Haw  -

thorne, supra, 4 Ca1.4th at p. 79), its basis can and should be articulated.

The importance of written findings is recognized throughout this 

country; post-Furman 163 state capital sentencing systems commonly re  -

quire them. Further, written findings are essential to ensure that a defen  -

dant subjected to a capital penalty trial under section 190.3 is afforded the 

protections guaranteed by the Sixth Amendment right to trial by jury.

There are no other procedural protections in California's death pen  -

alty system that would somehow compensate for the unreliability inevitably 

produced by the failure to require an articulation of the reasons for impos  -

ing death. (See Kansas v. Marsh, supra [statute treating a jury's finding 

that aggravation and mitigation are in equipoise as a vote for death held 

constitutional in light of a system filled with other procedural protections, 

including requirements that the jury find unanimously and beyond a rea  -

sonable doubt the existence of aggravating factors and that such factors are 

not outweighed by mitigating factors].) The failure to require written find  -

ings thus violated not only federal due process and the Eighth Amendment 

but also the right to trial by jury guaranteed by the Sixth Amendment.

163 Furman v. Georgia (1972) 408 U.S. 238.
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4. CALIFORNIA'S DEATH PENALTY 
STATUTE AS INTERPRETED BY 
THE CALIFORNIA SUPREME 
COURT FORBIDS INTER-CASE 
PROPORTIONALITY REVIEW, 
THEREBY GUARANTEEING AR  -
BITRARY, DISCRIMINATORY, OR 
DISPROPORTIONATE IMPOSI  -
TION OF THE DEATH PENALTY

The Eighth Amendment to the United States Constitution forbids 

punishments that are cruel and unusual. The jurisprudence that has 

emerged applying this ban to the imposition of the death penalty has re  -

quired that death judgments be proportionate and reliable. One commonly 

utilized mechanism for helping to ensure reliability and proportionality in 

capital sentencing is comparative proportionality review -- a procedural 

safeguard this Court has eschewed. In Pulley v. Harris, supra, 465 U.S. at 

p. 51 (italics added), the high court, while declining to hold that compara  -

tive proportionality review is an essential component of every constitu  -

tional capital sentencing scheme, noted the possibility that "there could be a 

capital sentencing scheme so lacking in other checks on arbitrariness that it

would not pass constitutional muster without comparative proportionality
. "revzew.

California's 1978 death penalty statute, as drafted and as construed 

by this Court and applied in fact, has become just such a sentencing 

scheme. The high court in Harris, in contrasting the 1978 statute with the 

1977 law which the court upheld against a lack-of-comparative-proportion_ 

ality-review challenge, itself noted that the 1978 law had "greatly ex  -

panded" the list of special circumstances. (Pulley v. Harris, 465 U.S. at p. 

52, fn. 14.) That number has continued to grow, and expansive judicial in  -

terpretations of section 190.2 's lying-in-wait special circumstance have
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made first degree murders that can not be charged with a "special circum  -

stance" a rarity.

As we have seen, that greatly expanded list fails to meaningfully 

narrow the pool of death-eligible defendants and hence permits the same 

sort of arbitrary sentencing as the death penalty schemes struck down in

Furman v. Georgia, supra. 164 The statute lacks numerous other procedural

safeguards commonly utilized in other capital sentencing jurisdictions 165 

and the statute's principal penalty phase sentencing factor has itself proved 

to be an invitation to arbitrary and capricious sentencing. 166 Viewing the 

lack of comparative proportionality review in the context of the entire Cali  -

fornia sentencing scheme (see Kansas v. Marsh, supra), this absence ren  -

ders that scheme unconstitutional.

Section 190.3 does not require that either the trial court or this Court 

undertake a comparison between this and other similar cases regarding the 

relative proportionality of the sentence imposed, i.e., inter-case proportion  -

ality review. (See People v. Fierro, supra, 1 Ca1.4th at p. 253.) The statute 

also does not forbid it. The prohibition on the consideration of any evi  -

dence showing that death sentences are not being charged or imposed on 

similarly-situated defendants is strictly the creation of this Court. (See, 

e.g., People v. Marshall (1990) 50 Cal.3d 907, 946-947.) This Court's 

categorical refusal to engage in inter-case proportionality review now vio  -

lates the Eighth Amendment.

164 See Section 1 of this Argument, ante.

165 See Section 3 of this Argument, ante.

166 See Section 2 of this Argument, ante.
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5. THE PROSECUTION MA Y NOT 
RELY IN THE PENALTY PHASE 
ON UNADJUDICATED CRIMINAL 
ACTIVITY; FURTHER, EVEN IF IT 
WERE CONSTITUTIONALLY 
PERMISSIBLE FOR THE PROSE  -
CUTOR TO DO SO, SUCH AL  -
LEGED CRIMINAL ACTIVITY 
COULD NOT CONSTITUTION  -
ALLY SERVE AS A FACTOR IN 
AGGRAVATION UNLESS FOUND 
TO BE TRUE BEYOND A REASON  -
ABLE DOUBT BY A UNANIMOUS 
JURY

Any use of unadjudicated criminal activity by the jury as an aggra  -

vating circumstance under section 190.3, factor (b), violates due process 

and the Fifth, Sixth, Eighth, and Fourteenth Amendments, rendering a death 

sentence unreliable. (See, e.g., Johnson v. Mississippi, supra, 486 U.S. 

578; State v. Bobo (Tenn. 1987) 727 S.W.2d 945.) Here, the prosecution 

presented extensive evidence regarding unadjudicated criminal activity al  -

legedly committed by appellant, including possibly shooting at a second 

person at Gilbert High School and an armed robbery committed in con  -

junction with other persons at Cypress Park in which the victim resisted, 

causing the gun held by appellant to discharge, and devoted a considerable 

portion of its closing argument to arguing these alleged offenses.

The United States Supreme Court's recent decisions in Cunningham 

v. California, supra, United States v. Booker, supra, Blakely v. Washington, 

supra, Ring v. Arizona, supra, and Apprendi v. New Jersey, supra, confirm 

that under the Due Process Clause of the Fourteenth Amendment and the 

jury trial guarantee of the Sixth Amendment, the findings prerequisite to a 

sentence of death must be made beyond a reasonable doubt by a jury acting 

as a collective entity. Thus, even if it were constitutionally permissible to 

rely upon alleged unadjudicated criminal activity as a factor in aggravation,
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such alleged criminal activity would have to have been found beyond a rea  -

sonable doubt by a unanimous jury. Appellant's jury was not instructed on 

the need for such a unanimous finding nor is such an instruction generally 

provided for under California's sentencing scheme.

6. THE USE OF RESTRICTIVE AD  -
JECTIVES IN THE LIST OF PO  -
TENTIAL MITIGATING FACTORS 
IMPERMISSIBLY ACTED AS BAR  -
RIERS TO CONSIDERATION OF 
MITIGATION BY APPELLANT'S 
JURY

The inclusion in the list of potential mitigating factors of such adjec  -

tives as "extreme" (see section 190.3, factors (d) and (g)) and "substantial" 

(see section 190.3, factor (g)) acted as barriers to the consideration of miti  -

gation in violation of the Fifth, Sixth, Eighth, and Fourteenth Amend  -

ments. (Mills v. Maryland, supra, 486 U.S. 367; Lockett v. Ohio, supra, 

438 U.S. 586.)

7. THE FAILURE TO INSTRUCT 
THAT STATUTORY MITIGATING 
FACTORS WERE RELEVANT 
SOLELY AS POTENTIAL MITIGA  -
TORS PRECLUDED A FAIR, RELI  -
ABLE, AND EVENHANDED AD  -
MINISTRATION OF THE CAPITAL 
SANCTION.

As a matter of state law, each of the factors introduced by a prefa  -

tory "whether or not" -- section 190.3, factors (d), (e), (t), (g), (h), and U) -- 
were relevant solely as possible mitigators. (People v. Hamilton', supra, 48 

Ca1.3d at p. 1184; People v. Edelbacher, supra, 47 Ca1.3d at p. 1034.) The 

jury, however, was left free to conclude that a "not" answer as to any of 

these "whether or not" sentencing factors could establish an aggravating
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circumstance, and was thus invited to aggravate the sentence upon the basis 

of non-existent and/or irrational aggravating factors, thereby precluding the 

reliable, individualized capital sentencing determination required by the 

Eighth and Fourteenth Amendments. (Woodson v. North Carolina, supra, 

428 U.S. at p. 304; Zant v. Stephens, supra, 462 U.S. at p. 879.)

Further, the jury was also left free to aggravate a sentence upon the 

basis of an affirmative answer to one of these questions, and thus, to con  -

vert mitigating evidence (for example, evidence establishing a defendant's 

mental illness or defect) into a reason to aggravate a sentence, in violation 

of both state law and the Eighth and Fourteenth Amendments.

This Court has repeatedly rejected the argument that a jury would 

apply factors meant to be only mitigating as aggravating factors weighing 

towards a sentence of death:

The trial court was not constitutionally required to in  -
form the jury that certain sentencing factors were relevant 
only in mitigation, and the statutory instruction to the jury to 
consider "whether or not" certain mitigating factors were pre  -
sent did not impermissibly invite the jury to aggravate the 
sentence upon the basis of nonexistent or irrational aggravat  -
ing factors: (People v. Kraft, supra, 23 Ca1.4th at pp. 1078  -
1079, 99 Cal.Rptr.2d 1, 5 P.3d 68; see People v. Memro 
(1995) 11 Ca1.4th 786,886-887,47 Cal.Rptr.2d 219,905 P.2d
1305.) Indeed, "no reasonable juror could be misled by the 
language of section 190.3 concerning the relative aggravat  -
ing or mitigating nature of the various factors." (People v.
Arias, supra, 13 Ca1.4th at p. 188, 51 Cal.Rptr.2d 770, 913 
P.2d 980.)

(People v. Morrison (2004) 34 Ca1.4th 698, 730; italics added.)

This assertion is demonstrably false. Within the Morrison case itself 

there lies evidence to the contrary. The trial judge mistakenly believed that 

section 190.3, factors (e) and U) constituted aggravation instead of mitiga  -

tion. (Id. at pp. 727-729.) This Court recognized that the trial court so 

erred, but found the error to be harmless. (Ibid.) If a seasoned judge could
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be misled by the language at issue, how can jurors be expected to avoid 

making this same mistake? Other trial judges and prosecutors have been 

misled in the same way. (See, e.g., People v. Montiel, supra, 5 Ca1.4th at 

pp. 944-945; People v. Carpenter (1997) 15 Ca1.4th 312, 423-424.)

The very real possibility that appellant's jury aggravated his sen  -

tence upon the basis of nonstatutory aggravation deprived appellant of an 

important state-law generated procedural safeguard and liberty interest - 

the right not to be sentenced to death except upon the basis of statutory ag  -

gravating factors (People v. Boyd (1985) 38 Ca1.3d 765, 772-775) -- and 

thereby violated appellant's Fourteenth Amendment right to due process. 

(See Hicks v. Oklahoma, supra, 447 U.S. at p. 343; Fetterly v. Paskett, su  -

pra, 997 F  .2d at p. 1300 (holding that Idaho law specifying manner in 

which aggravating and mitigating circumstances are to be weighed created 

a liberty interest protected under the Due Process Clause of the Fourteenth 

Amendment); and Campbell v. Blodgett (9th Cir. 1993) 997 F.2d 512, 522 

[same analysis applied to state of Washington].

It is thus more than likely that appellant's jury aggravated his sen  -

tence upon the basis of what were, as a matter of state law, non-existent 

factors and did so believing that the State -- as represented by the trial court 

-- had identified them as potential aggravating factors supporting a sentence 

of death. This violated not only state law, but the Eighth Amendment, for it 

inclined the jury to treat appellant "as more deserving of the death penalty 

than he might otherwise be by relying upon ... illusory circumstance[s]." 

(Stringer v. Black, supra, 503 U.S. at p. 235.)

From case to case, even with no difference in the evidence, sentenc  -

ing juries will discern dramatically different numbers of aggravating cir  -

cumstances because of differing constructions of the CALJIC pattern in  -

struction. Different defendants, appearing before different juries, will be 

sentenced on the basis of different legal standards.
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"Capital punishment [must] be imposed fairly, and with reasonable 

consistency, or not at all." (Eddings v. Oklahoma (1982) 455 U.S. 104, 

112.) Whether a capital sentence is to be imposed cannot be permitted to 

vary from case to case according to different juries' understandings of how 

many factors on a statutory list the law permits them to weigh on death's 

side of the scale.

D. THE CALIFORNIA SENTENCING 
SCHEME VIOLATES THE EQUAL PRO  -
TECTION CLAUSE OF THE FEDERAL 
CONSTITUTION BY DENYING PROCE  -
DURAL SAFEGUARDS TO CAPITAL DE  -
FENDANTS WHICH ARE AFFORDED TO 
NON-CAPITAL DEFENDANTS

As noted in the preceding arguments, the U.S. Supreme Court has 

repeatedly directed that a greater degree of reliability is required when 

death is to be imposed and that courts must be vigilant to ensure procedural 

fairness and accuracy in fact-finding. (See, e.g., Monge v. California, su-

pra, 524 U.S. at pp. 731-732.) Despite this directive, California's death

penalty scheme -provides significantly fewer procedural protections for per  -

sons facing a death sentence than are afforded persons charged with non  -

capital crimes. This differential treatment violates the constitutional guar  -

antee of equal protection of the laws.

Equal protection analysis begins with identifying the interest at 

stake. "Personal liberty is a fundamental interest, second only to life itself, 

as an interest protected under both the California and the United States 

Constitutions." (People v. Olivas (1976) 17 Cal.3d 236, 251.) If the inter  -

est is "fundamental," then courts have "adopted an attitude of active and 

critical analysis, subjecting the classification to strict scrutiny." (Westbrook

v. Milahy (1970) 2 Cal.3d 765, 784-785.) A state may not create a classifi-

cation scheme which affects a fundamental interest without showing that it
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has a compelling interest which justifies the classification and that the dis  -

tinctions drawn are necessary to further that purpose. (People v. Olivas, 

supra; Skinner v. Oklahoma (1942) 316 U.S. 535,541.)

The State cannot meet this burden. Equal protection guarantees 

must apply with greater force, the scrutiny of the challenged classification 

be more strict, and any purported justification by the State of the discrepant 

treatment be even more compelling because the interest at stake is not sim  -

ply liberty, but life itself.

In People v. Prieto, supra, 30 Cal.4th 226,167 as in People v. Snow, 

supra, 30 Cal.4th 43,168 this Court analogized the process of determining 

whether to impose death to a sentencing court's traditionally discretionary 

decision to impose one prison sentence rather than another. (See also, Peo  -

ple v. Demetrulias, supra, 39 Cal. 4th at p. 41.) However apt or inapt the 

analogy, California is in the curious position of giving persons sentenced to 

death significantly fewer procedural protections than a person being sen  -

tenced to prison for receiving stolen property or possessing cocaine.

An enhancing allegation in a California non-capital case must be 

found true unanimously and beyond a reasonable doubt. (See, e.g., sections 

1158, 1158a.) When a California judge is considering which sentence is 

appropriate in a non-capital case, the decision is governed by court rules. 

California Rules of Court, rule 4.420, subdivision (e) provides: "The rea-

167 "As explained earlier, the penalty phase determination in Califor  -
nia is normative, not factual. It is therefore analogous to a sentencing 
court's traditionally discretionary decision to impose one prison sentence 
rather than another." (Prieto, supra, 30 Cal.4th at p. 275.)

168 "The final step in California capital sentencing is a free weighing 
of all the factors relating to the defendant's culpability, comparable to a 
sentencing court's traditionally discretionary decision to, for example, im-
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sons for selecting one of the three authorized prison terms referred to in 

section 1170(b) must be stated orally on the record." 169

In a capital sentencing context, however, there is no burden of proof 

except as to other-crime aggravators, and the jurors need not agree on what 

facts are true, or important, or what aggravating circumstances apply.170 

And unlike proceedings in most states where death is a sentencing option, 

or in which persons are sentenced for non-capital crimes in California, no

reasons for a death sentence need be provided. 171 These discrepancies are

skewed against persons subject to loss of life; they violate equal protection 

of the laws. 172 (Bush v. Gore (2000) 531 U.S. 98,121 S.Ct. 525, 530.)

To provide greater protection to non-capital defendants than to capi  -

tal defendants violates the due process, equal protection, and cruel and un  -

usual punishment clauses of the Fifth, Eighth and Fourteenth Amendments.

pose one prison sentence rather than another." (Snow, supra, 30 Ca1.4th at 
p. 126, fn. 3.)

169 In light of the Supreme Court's decision in Cunningham, if the 
basic structure of the DSL is retained, the findings of aggravating circum  -
stances supporting imposition of the upper term will have to be made be  -
yond a reasonable doubt by a unanimous jury.

170 See Sections C.2 and C.3, ante.

171 See Section C.3, ante.

172 Although Ring hinged on the court's reading of the Sixth 
Amendment, its ruling directly addressed the question of comparative pro  -
cedural protections: "Capital defendants, no less than non-capital defen  -
dants, we conclude, are entitled to a jury determination of any fact on which 
the legislature conditions an increase in their maximum punishment. ...
The right to trial by jury guaranteed by the Sixth Amendment would be 
senselessly diminished if it encompassed the factfinding necessary to in  -
crease a defendant's sentence by two years, but not the factfinding neces  -
sary to put him to death." (Ring, supra, 536 U.S. at p. 609.)
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(See, e.g., Mills v. Maryland, supra, 486 U.S. at p. 374; Myers v. Ylst (9th 

Cir. 1990) 897 F .2d 417, 421; Ring v. Arizona, supra.)

E. CALIFORNIA'S USE OF THE DEATH 
PENALTY AS A REGULAR FORM OF 
PUNISHMENT FALLS SHORT OF IN  -
TERNATIONAL NORMS OF HUMANITY 
AND DECENCY AND VIOLATES THE 
EIGHTH AND FOURTEENTH AMEND  -
MENTS; IMPOSITION OF THE DEATH 
PENALTY NOW VIOLATES THE 
EIGHTH AND FOURTEENTH AMEND  -
MENTS TO THE UNITED STATES CON  -
STITUTION

The United States stands as one of a small number of nations that 

regularly uses the death penalty as a form of punishment. (Soering v.

United Kingdom: Whether the Continued Use of the Death Penalty in the

United States Contradicts International Thinking (1990) 16 Crim. and Civ. 

Confinement 339, 366.) The nonuse of the death penalty, or its limitation 

to "exceptional crimes such as treason" -- as opposed to its use as regular 

punishment -- is particularly uniform in the nations of Western Europe. 

(See, e.g., Stanford v. Kentucky (1989) 492 U.S. 361, 389 [dis. opn. of 

Brennan, J.]; Thompson v. Oklahoma, supra, 487 U.S. at p. 830 [plur. opn. 

of Stevens, J.].) Indeed, all nations of Western Europe have now abolished 

the death penalty. (Amnesty International, "The Death Penalty: List of 

Abolitionist and Retentionist Countries" (Nov. 24, 2006), on Amnesty In  -

ternational website [www.amnesty.org].)

Although this country is not bound by the laws of any other sover  -

eignty in its administration of our criminal justice system, it has relied from 

its beginning on the customs and practices of other parts of the world to in  -

form our understanding. "When the United States became an independent 

nation, they became, to use the language of Chancellor Kent, 'subject to
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that system of rules which reason, morality, and custom had established 

among the civilized nations of Europe as their public law."" (I Kent's 

Commentaries 1, quoted in Miller v. United States (1871) 78 U.S. [11 

Wall.] 268, 315 [20 L.Ed. 135] [dis. opn. of Field, J.]; Hilton v. Guyot 

(1895) 159 U.S. 113,227; Martin v. Waddell's Lessee (1842) 41 U.S. [16 

Pet.] 367, 409 [10 L.Ed. 997].)

Due process is not a static concept and neither is the Eighth 

Amendment. In the course of determining that the Eighth Amendment now 

bans the execution of mentally retarded persons, the U.S. Supreme Court 

relied in part on the fact that "within the world community, the imposition 

of the death penalty for crimes committed by mentally retarded offenders is 

overwhelmingly disapproved." (Atkins v. Virginia, supra, 536 U.S. at p. 

316, fn. 21, citing the Brief for The European Union as Amicus Curiae in 

McCarver v. North Carolina, QT. 2001, No. 00-8727, p. 4.)

Thus, assuming arguendo capital punishment itself is not contrary to 

international norms of human decency, its use as regular punishment for 

substantial numbers of crimes -- as opposed to extraordinary punishment 

for extraordinary crimes -- is. Nations in the Western world no longer ac  -

cept it. The Eighth Amendment does not permit jurisdictions in this nation 

to lag so far behind. (See Atkins v. Virginia, supra, 536 U.S. at p. 316.) 

Furthermore, inasmuch as the law of nations now recognizes the impropri  -

ety of capital punishment as regular punishment, it is unconstitutional in 

this country inasmuch as international law is a part of our law. (Hilton v.

Guyot, supra, 159 U.S. at p. 227; see also Jecker, Torre & Co. v. Montgom-

ery (1855) 59 U.S. [18 How.] 110, 112 [15 L.Ed. 311].)

Categories of crimes that particularly warrant a close comparison 

with actual practices in other countries include the imposition of the death 

penalty for felony-murders or other non-intentional killings, and single  -

victim homicides. Article VI, Section 2, of the International Covenant on
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Civil and Political Rights limits the death penalty to only "the most serious 

crimes."173 Categories of criminals that warrant such a comparison include 

persons suffering from mental illness or developmental disabilities. (Cf. 

Ford v. Wainwright, supra, 477 U.S. 399; Atkins v. Virginia, supra.)

Thus, the very broad death scheme in California and the state's use 

of the death penalty as regular punishment violate both international law 

and the Eighth and Fourteenth Amendments. Appellant's death sentence 

should be set aside.

173 See Kozinski and Gallagher, Death: The Ultimate Run-On Sen  -
tence, 46 Case W. Res. L.Rev. 1,30 (1995).
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OTHER SENTENCING ISSUES

XXII. APPELLANTS PRIOR CONVICTION MUST BE 
STRICKEN AS THE USE OF A JUVENILE AD  -
JUDICATION FOR THREE-STRIKES PUR  -
POSES IS UNCONSTITUTIONAL IN LIGHT OF
APPRENDI v. NEW JERSEY

In March, 1994, an amended petition 174 was filed pursuant to Wel  -

fare and Institution Code section 602, accusing appellant, then 16 years old, 

of numerous crimes, including assault with a semiautomatic rifle (§ 245, 

subd. (b)). The petition further alleged that defendant was not "a fit and 

proper subject to be dealt with under the Juvenile Court." (CT Supple  -

mental 111:5-6.) In July, 1994, appellant admitted a violation of section 

245, subdivision (b), in juvenile court. (CT Supplemental 111:7-8.)

After a court trial, appellant was found to have suffered a priorable 

juvenile adjudication -- based on his juvenile adjudication -- and that prior 

conviction was used to double his sentence for the Rite Way robb ery l75 

pursuant to section 667, subdivisions (b) through (i) and section 1170.12, 

subdivisions (a) through (d). (CT 4: 1096-1100.)

Doing so was error.

Commencing in the 1960s, the United States Supreme Court prom  -

ised juveniles virtually all of the procedural rights and protections they 

would have been entitled to if they were adults. (See In re Gault (1967) 

387 U.S. 1 [fair notice of charges, right to counsel, testimony by sworn 

witnesses, privilege against self incrimination]; In re Winship, supra, 397 

U.S. 358 [proof beyond a reasonable doubt]; Breed v. Jones (1975) 421 

U.S. 519 [double jeopardy].) In McKeiver v. Pennsylvania (197i) 403 U.S.

174 Orange County Superior Court Case No. J-155407.
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528, the Court held that "despite disappointments of grave dimensions" the 

juvenile court system still held the promise of "accomplish[ing] its reha  -

bilitative goals," and that by "imposing the jury trial" requirement in juve  -

nile cases the Court would impede the states' "experimentation" with "new 

and different ways" to solve "the problems of the young." (Id. at p. 547.)

In California, "[a]n order adjudging a minor to be a ward of the ju  -

venile court shall not be deemed a conviction of a crime for any purpose, 

nor shall a proceeding in the juvenile court be deemed a criminal proceed  -

ing." (Welf. & Inst. Code, § 203.) Consistent with Welfare and Institutions 

Code section 203, California courts have construed Proposition 8, the 

Crime Victims' Bill of Rights, as excluding juvenile adjudications from the 

definition of "any prior conviction of any person in any criminal proceed  -

ing, whether adult or juvenile" (Cal. Const., art. I, § 28, subd. (f)) and pro  -

hibited their use as enhancements under section 667. (People v. West 

(1984) 154 Cal.App.3d 100.)

The "Three Strikes" law explicitly defines a juvenile adjudication as 

a prior conviction for enhancement purposes. (§§ 667, subd. (d)(3), 

1170.12, subd. (b)(3).) The question raised is whether doing so is constitu  -

tionally permissible.

In Apprendi v. New Jersey, supra, 530 U.S. 466, the United States 

Supreme Court held that "other than the fact of a prior conviction, any fact 

that increases the penalty for a crime beyond the prescribed statutory 

maximum must be submitted to a jury, and proved beyond a reasonable 

doubt." (Id. at p. 490.) The exception for the "fact" of a prior conviction 

reflects the certainty that full procedural safeguards attended the ascertain  -

ment of the underlying facts of the crime that gave rise to the conviction.

175 Count 3.
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Discussing Almendarez  -Torres v. United States (1998) 523 U.S. 224, a case 

in which the Court permitted the defendant to be sentenced by reason of a 

prior conviction to a term higher than that attached to the offense alleged in 

the indictment, the Court observed:

Both the certainty that procedural safeguards attached 
to any 'fact' of prior conviction, and the reality that Almen  -
darez-Torres did not challenge the accuracy of that 'fact' in 
his case, mitigated the due process and Sixth Amendment 
concerns otherwise implicated in allowing a judge to deter  -
mine a 'fact' increasing punishment beyond the maximum of 
the statutory range.

(Apprendi v. New Jersey, supra, 530 U.S. at p. 488.)

In Jones v. United States (1999) 526 U.S. 227, the United States Su  -

preme Court noted the critical distinction between the fact of a prior con  -

viction and other facts that prompt increased punishment: "unlike virtually 

any other consideration used to enlarge the possible penalty for an offense . 

. . a prior conviction must itself have been established through procedures 

satisfying the fair notice, reasonable doubt and jury trial guarantees." (Id. 

at p. 249.)

Apprendi and Jones teach that where the facts pertaining to a prior 

offense have already been found true beyond a reasonable doubt by a jury, 

after a trial safeguarded by prior notice and the other requirements of due 

process, that offense may serve as a qualifying prior conviction for pur  -

poses of a statute that increases the maximum penalty for a new offense by 

reason of such prior crime, without the necessity for another jury trial on 

the issue of whether the defendant committed that prior offense or suffered 

that prior conviction.

The United States Constitution grants the right to trial by an impar  -

tial jury "in all criminal prosecutions." (U.S. Const. 6th Amend.) This 

right is "fundamental to the American scheme of justice" and therefore 

guaranteed in state criminal prosecutions by the Fourteenth Amendment.
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(Duncan v. Louisiana, supra, 391 U.S. at pp. 148, 149.) The right to a jury 

trial in criminal prosecutions "reflect[  s] a fundamental decision about the 

exercise of official power - a reluctance to entrust plenary powers over the 

life and liberty of the citizen to one judge or to a group of judges. Fear of 

unchecked power ... found expression in the criminal law in this insistence 

upon community participation in the determination of guilt or innocence." 

(Id. at p. 156.)

In this case, appellant was found after a court trial to have suffered a 

priorable juvenile adjudication and that prior conviction was used to double 

his sentence for the Rite Way robb  ery l76 pursuant to section 667, subdivi  -

sions (b) through (i) and section 1170.12, subdivisions (a) through (d). 

(CT 4:1096-1100.)

The crime of robbery, together with suffering a prior conviction of a 

serious or violent felony, is a greater offense that includes the elements of 

the current offense plus the additional elements of the conviction of the 

prior crime. (See Apprendi v. New Jersey, supra, 530 U.S. at p. 483, fn 10 

["facts that expose a defendant to a punishment greater than that otherwise 

legally prescribed_were [historically] by definition 'elements' of a separate 

legal offense"].) In a criminal prosecution, every element of the crimes 

charged must be submitted to the jury subject to a standard of proof beyond 

a reasonable doubt. "It is self-evident ... that the Fifth Amendment re  -

quirement of proof beyond a reasonable doubt and the Sixth Amendment 

requirement of a jury verdict are interrelated." (Sullivan v. Louisiana 

(1993) 508 U.S. 275, 278.) Together these constitutional commands re  -

quire that every fact essential to a conviction must be found true by a jury 

beyond a reasonable doubt. (United States v. Gaudin (1995) 515 U.S. 506, 

510.)
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The exception carved out by Apprendi for the fact of a prior convic  -

tion is conditioned upon the certainty that the prior conviction itself was the 

product of a process affected by full constitutional safeguards, including the 

right to trial by jury. (Apprendi v. New Jersey, supra, 530 U.S. at p. 488;

Jones v. United States, supra, 526 U.S. at p. 249.) Where all of the ele-

ments of the prior offense were previously found in a proceeding safe  -

guarded by the right to jury trial, a second jury trial of those elements is not 

required by the constitution. Where the condition of a prior jury trial of the 

additional elements of the current crime is not met, the exception to the 

constitutional command of trial by jury of every fact essential to the crime 

(Le., every fact that causes an increase beyond the otherwise-applicable 

statutory maximum sentence) does not apply. Because that condition is not 

met in the case of a juvenile adjudication, the exception is inapplicable and 

the constitutional command of trial by jury of every fact that gives rise to 

the increased punishment prohibits using the prior adjudication as a substi  -

tute for jury trial of the elements of the alleged prior offense.

In United States v. Tighe (9th Cir. 2001) 266 F.3d 1187, the Ninth 

Circuit held tha( a juvenile adjudication is not a prior conviction for Ap-

prendi purposes, and is not excepted from Apprendi's rule. (Id. at p. 1189.)

Specifically the Court stated that the exception for prior convictions is a 

narrow one "limited to prior convictions resulting from proceedings that 

afforded the procedural necessities of a jury trial and proof beyond a rea  -

sonable doubt." (Id. at p.1194.) The Court observed that "[t]here is a vast 

difference between accepting the validity of a prior judgment of conviction 

entered in a proceeding in which the defendant had the right to a jury trial 

and the right to require the prosecutor to prove guilt beyond a reasonable

176 Count 3.
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doubt, and allowing the judge to find the required fact under a lesser stan  -

dard of proof." (Id. at p. 1194, quoting Apprendi v. New Jersey, supra, 530 

U.S. at p. 496.)

In People v. Bowden (2002) 102 Cal.App.4th 387, the Court of Ap  -

peal held that the fact that a defendant had no right to a jury trial when he 

suffered a prior adjudication in juvenile court does not prevent using the 

prior juvenile adjudication as a strike. (Id. at pp. 389-390.) The Court of 

Appeal followed People v. Fowler (1999) 72 Cal.App.4th 581, which stated 

that "[ s ]ince a juvenile constitutionally - and reliably (McKeiver v. Pennsyl-

vania [(1971) 403 U.S. 528]) - can be adjudicated a delinquent without be-

ing afforded a jury trial, there is no constitutional impediment to using that 

juvenile adjudication to increase a defendant's sentence following a later 

adult conviction." (People v. Fowler, supra, 72 Cal.App.4th at p. 586, 

quoted in People v. Bowden, supra, 102 Cal.App.4th at p. 392.)

However, the constitution does not command a jury trial in juvenile 

adjudications because juvenile adjudications are not "criminal prosecu  -

tions," but rather are determinations of whether a minor requires the reha  -

bilitative guidance. of the state (McKeiver, supra, 403 U.S. at p. 541), a re  -

sult "significantly different from and less onerous than a finding of criminal 

guilt." (Id. at p. 540.) Because the result of a juvenile adjudications is less 

onerous than the result of a criminal trial, the question of whether juries 

should be provided in those adjudications is within the state's discretion, 

and the reliability of alternative methods of ensuring truthful outcomes is 

relevant to the exercise of that discretion. But the trial in the current case 

was a criminal prosecution and among the facts of the crimes for which pe  -

titioner was criminally prosecuted was his former commission of and adju  -

dication for a serious or violent felony. These elements must be tried to a 

jury beyond a reasonable doubt by reason of the Sixth and Fourteenth 

Amendments. (Duncan v. Louisiana, supra, 391 U.S. at pp. 148, 149;
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United States v. Gaudin, supra, 515 U.S. at p. 510; Apprendi v. New Jersey, 

supra, 530 U.S. at p. 478.)

There is a vast difference between proving to a jury that appellant 

once suffered a juvenile adjudication and proving to a jury, from contested 

facts, that the defendant actually committed the criminal conduct underly  -

ing the juvenile adjudication of delinquency. "It is not the adjudication, but 

the conduct itself, which is relevant." (People v. Lucky (1988) 45 Cal.3d 

259, 295, fn. 24.) Accordingly, it is constitutionally impermissible to use a 

California juvenile adjudication as a priorable strike conviction.

As noted earlier, appellant's juvenile adjudication was the result of 

an admission in the 1994 juvenile proceeding.

When appellant admitted the facts underlying his juvenile adjudica  -

tion, the jury played no role in the admission because he lacked the right to 

a jury trial. When it came time to sentence appellant as an adult for the Rite 

Way robbery in this case, his sentence fully reflected neither a jury deter  -

mination of the juvenile adjudication strike nor the voluntary and intelligent 

waiver of a jury determination. To the extent that appellant's sentence for 

the Rite Way robbery depended on an admission he made in a proceeding 

lacking the right to a jury trial, the role of the jury was "relegated to making 

a determination that the defendant at some point did something wrong, a 

mere preliminary to a judicial inquisition into the facts of the crime the 

State actually seeks to punish." (Blakely v. Washington, supra, 542 U.S. at 

p. 307, fn. omitted.)

Blakely did not "turn on whether or to what degree trial by jury im-

pairs the efficiency or fairness of criminal justice. One can certainly argue 

that both these values would be better served by leaving justice entirely in 

the hands of professionals. . . . There is not one shred of doubt, however, 

about the Framer's paradigm for criminal justice: not the civil-law ideal of 

administrative perfection, but the common-law ideal of limited state power
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accomplished by strict division of authority between judge and jury."

(Blakely v. Washington, supra, 542 U.S. at p. 313.) Hence, the use of a ju-

venile adjudication to enhance appellant's sentence beyond the statutorily  -

mandated maximum sentence pursuant to the Three Strikes law violates ap  -

pellant's Apprendi rights. ln

Accordingly, appellant's prior juvenile adjudication found to be a 

"strike" prior conviction must be stricken.

In The issue presented here is currently before this Court. (People 
v. Nguyen, review granted October 10,2007, S154847.)
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XXIII. THE TRIAL COURT'S IMPOSITION OF UP  -
PER TERM SENTENCES IN COUNTS 2 AND 3, 
AND THE FIREARM ENHANCEMENTS IN 
COUNTS 1 AND 3, VIOLATED APPELLANT'S 
FEDERAL CONSTITUTIONAL RIGHTS TO A 
JURY TRIAL, PROOF BEYOND A REASON  -
ABLE DOUBT AND DUE PROCESS

A. INTRODUCTION

In addition to the sentence of death imposed on Count 1, appellant 

was sentenced to a consecutive determinate term on the firearm enhance  -

ment, imposed pursuant to section 12022.5, subdivision (a)(l), consisting 

of the upper term of 10 years. The sentence on Count 2 included an upper 

term sentence for attempted robbery, although the sentence on this count 

was stayed pursuant to section 654. The consecutive sentence for the Rite 

Way robbery in Count 3 consisted of the upper term of 5 years, doubled to 

10 years because appellant had one prior conviction, pursuant to "Three 

Strikes," and an upper term of 10 years for the firearm enhancement, im  -

posed pursuant to section 12022.5, subdivision (a)(l). (CT 4:1096-1100; 

RT 25:5589-5591.)

Imposition of the upper term sentences violated appellant's Fifth, 

Sixth, and Fourteenth Amendment rights to jury trial, proof beyond a rea  -

sonable doubt, and due process as set forth in Cunningham v. California,

supra, 549 U.S. 270 [127 S.Ct. 856], Blakely v. Washington, supra, 542

U.S. 296, and Apprendi v. New Jersey, supra, 530 U.S. 466, because the 

aggravating factors relied on by the court to impose the upper terms were 

neither found true by a jury beyond a reasonable doubt nor admitted by ap  -

pellant. 178

178 Appellant did not forfeit this issue despite a failure to raise it in 
the trial court. Appellant's sentencing occurred in 2001, well before the
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B. PROCEDURAL BACKGROUND
In imposing sentence, the trial judge imposed the penalty of death on 

Count 1, then stated:

And as to personal use of a firearm in Penal Code sec  -
tion 12022.5(A) as to Count 1, and the Court does find that 
the factors in aggravation greatly outweigh those in mitiga  -
tion. The crimes involved great violence, threat of great bod  -
ily injury, indicate viciousness and callousness. Mr. Moon 
was alone, unarmed, shot in the  The case involving 
Jung Ja Chung, a gun was held to her head. Both victims 
were particularly  Miss lung was in an area 
with no escape route. A gun held to her head by the defen  -
dant, she was unarmed, her arms held up, a position of sur  -

 The defendant was in a position of leadership, I 
 He did induce Mr. Johnson to join in the robbery, 

planning, sophistication[,] professionalism is  He 
has an entourage that he does recruit to commit the robber  -

 A person was sent in to check out the site  

Each robbery is carried out with a  Defendant has 
engaged in violent conduct indicating a threat to society, had 
been recently  As to the personal use allegation on 
Count 1, high term of ten years is imposed.  Count 2, the 
attempted robbery, the high term of six years. This is the 
strike having been found  Use of a gun allegation, 
12022.5(A), high term Count 2 is five years. Term on Count

decisions in Blakely and Cunningham referenced in this argument. "We 
agree with the assessment of a federal court that 'w]ith its clarification of a 
defendant's Sixth Amendment rights, the Blakely court worked a sea 
change in the body of sentencing law.' (United States v. Ameline (9th Cir. 
2004) 376 F.3d 967, 973, fn. omitted.) The circumstance that some at  -
torneys may have had the foresight to raise this issue does not mean that 
competent and knowledgeable counsel reasonably could have been ex  -
pected to have anticipated the high court's decision in Blakely. We conclude 
that, at least with respect to sentencing proceedings similar to the one here 
at issue, preceding the Blakely decision, a claim of sentencing error prem  -
ised upon the principles established in Blakely and Cunningham is not for  -
feited on appeal by counsel's failure to object at trial." (People v. Black 
(2007) 41 Cal.4th 799,812.)
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2 is stayed pursuant to Penal Code section 654 with a perma  -
nent stay on the completion imposed on Count  Count 3, 
the robbery, high term of ten years, plus ten years for the per  -
sonal use of a  As to Counts I and 3, they are or  -
dered to be served consecutively under Penal Code sections 
1170.12(A)(6) and 667(C)(6)

(RT 25:5589-5591.)

C. APPELLANT'S UPPER TERM SEN  -
TENCES VIOLATE HIS FEDERAL CON  -
STITUTIONAL RIGHTS TO A JURY 
TRIAL, PROOF BEYOND A REASON  -
ABLE DOUBT, AND DUE PROCESS

In Blakely v. Washington, supra, 542 U.S. 296, the United States 

Supreme Court held that Washington's sentencing scheme, providing for 

one maximum sentence in the usual case and a higher maximum sentence 

in cases where the sentencing court finds aggravating factors by a prepon  -

derance of the evidence, was unconstitutional. The court reached this con  -

clusion by applying the rule from Apprendi v. New Jersey, supra, 530 U.S. 

466, 490, that "[0  ]ther than the fact of a prior conviction, any fact that in  -

creases the penalty for a crime beyond the prescribed statutory maximum 

must be submitted to a jury, and proved beyond a reasonable doubt." (See 

Blakely v. Washington, supra, 542 U.S. at p. 301.)

The Court explained:

... the relevant "statutory maximum" is not the maxi  -
mum sentence a judge may impose after finding additional 
facts, but the maximum he may impose without any addi  -
tional findings. When a judge inflicts punishment that the 
jury's verdict alone does not allow, the jury has not found all 
the facts "which the law makes essential to the punishment," 
[Citation], and the judge exceeds his proper authority.

(Blakely v. Washington, supra, 542 U.S. at pp. 303-304.)

Blakely held that where state law establishes a presumptive sentence 

for a particular offense and authorizes a greater term only if certain addi-
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tional facts are found, the Sixth Amendment entitles the defendant to a jury 

determination of those additional facts by the beyond a reasonable doubt 

standard of proof. It is thus evident that portions of the California Deter  -

minate Sentencing Law violate the holding in Blakely, because the middle 

term is the presumptive sentence, and a defendant may not be sentenced to 

the upper term unless the court determines by a preponderance of the evi  -

dence that there are circumstances in aggravation of the crime. (§ 1170; 

Cal. Rules of Court, rule 4.420.)

In Cunningham v. California, supra, 549 U.S. 270 [127 S. Ct. 856], 

the majority recognized that because an upper term sentence in California 

requires findings of additional aggravating circumstances beyond the 

minimum elements of the offense, "the middle term prescribed in Califor  -

nia's statutes, not the upper term, is the relevant statutory maximum" for 

Apprendi-Blakely purposes. (Cunningham v. California, supra, 549 U.S. at 

p. _ [127 S.Ct. at p. 868].) "Because circumstances in aggravation are 

found by the judge, not the jury, and need only be established by a prepon  -

derance of the evidence, not beyond a reasonable doubt [citation], the DSL 

violates Apprendj's bright-line rule." (Ibid.) "Because the DSL authorizes 

the judge, not the jury, to find the facts permitting an upper term sentence, 

the system cannot withstand measurement against our Sixth Amendment 

precedent. [Fn.]" (Id. at p. _ [127 S.Ct. at p. 871.) Cunningham con  -

firmed that the sentencing judge's determination of aggravating factors and 

his reliance on those factors to impose the upper term violated appellant's 

constitutional rights to a jury trial and due process.

Here the sentencing court found the following aggravating factors:

(1) the crime involved great violence and threat of great bodily injury; (2) 

the crimes involved viciousness and callousness; (3) appellant was armed 

with a firearm; (4) the victims were vulnerable; (5) appellant was in a posi-
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tion of leadership; (6) appellant's conduct renders him dangerous; and (7) 

appellant's had recently been paroled.

The only factor on which the jury returned a finding Was the per  -

sonal use of a firearm. However, firearm enhancements were imposed on 

all counts. A court cannot base an upper term on a fact which is either an 

element of the underlying offense or which is the basis for an enhancement. 

(People v. Black (2007) 41 Cal.4th 799, 808-809; Pen. Code, § 1170, subd. 

(b); Cal. Rules of Court, rule 4.420, subds. (c) & (d).)179

Other than the last factor listed above, none of the aggravating fac  -

tors relied on by the trial court to impose the maximum sentence was the 

result of a jury verdict or admission by appellant. Indeed, victim vulner  -

ability and danger to society were the specific aggravators alleged in Cun  -

ningham and found by the United States Supreme Court to mandate jury 

findings beyond a reasonable doubt. (Cunningham v. California, supra, 

549 U.S. at p. _ [127 S.Ct. at p. 860-861 & fn. I].)

Only the last factor is arguably related to recidivism and the United 

States Supreme Court has not yet applied Apprendi to such factors, even 

when the fact of such prior convictions is used to increase the statutory 

maximum sentence for an offense. (Almendarez-Torres v. u.s., supra, 523

179 California Rules of Court, Rule 4.420, subdivisions (c) and (d),
states:

(c) To comply with section Il70(b), a fact charged 
and found as an enhancement may be used as a reason for 
imposing the upper term only if the court has discretion to 
strike the punishment for the enhancement and does  The 
use of a fact of an enhancement to impose the upper term of 
imprisonment is an adequate reason for striking the additional 
term of imprisonment, regardless of the effect on the total 
term.

(d) A fact that is an element of the crime may not 
be used to impose the upper term.
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U.S. 224.) However, appellant submits that if an exception applies to the

Apprendi/Blakely rule, it should apply to the actual "fact of a prior convic-

tion," rather than to other recidivist based aggravating factors. In Apprendi 

v. New Jersey, supra, 530 U.S. 466, the high court stated:

Even though it is arguable that Almendarez-Torres was 
incorrectly decided, and that a logical application of our rea  -
soning today should apply if the recidivist issue were con  -
tested, Apprendi does not contest the decision's validity and 
we need not revisit it for purposes of our decision today to 
treat the case as a narrow exception to the general rule we re  -
called at the outset.

(Id. at p. 490 [Emphasis added.])

In People v. Towne (2008) 44 Ca1.4th 63, this Court held that "the 

aggravating circumstance that a defendant's prior performance on probation 

or parole was unsatisfactory may be determined by a judge, so long as that 

determination is based upon the defendant's record of one or more prior 

convictions." (Id. at p. 70.) Appellant seeks reconsideration of the decision 

in Towne, as that conclusion is in direct contravention of express ruling of 

the United States Supreme Court.

Almost five years after Apprendi, in Shepard v. United States (2005) 

544 U.S. 13, 24, the court stated, "A fact about a prior conviction, ... is too 

far removed from the conclusive significance of a prior judicial record, ...

to say that Almendarez-  Torres clearly authorizes a judge to resolve the dis  -

pute." In Jones v. United States, supra, 526 U.S. 227, the high court noted 

the critical distinction between the fact of a prior conviction and other facts 

that prompt increased punishment. It stated, "unlike virtually any other 

consideration used to enlarge the possible penalty for an offense ... a prior 

conviction must itself have been established through procedures satisfying 

the fair notice, reasonable doubt and jury trial guarantees." (Id. at p. 249.) 

Therefore the exception to the Apprendi/Blakely rule should apply, if at all,
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only to the actual fact of a prior conviction, rather than to other recidivist

based sentencing factors.

The arguably recidivism-related factor present in this case falls out  -

side of the Almendarez-Torres exception because it goes beyond the mere 

fact of a prior conviction. First, it is among the enumerated '''aggravating 

circumstances" in California Rules of Court, rule 4.421 (b) "relating to the 

defendant." These factors consist entirely of conduct-related facts that go 

beyond the mere fact of status. The rule must be construed accordingly. 

(See People v. Gordon (2001) 90 Cal.App.4th 1409, 1412.)

In Almendarez  -Torres, supra, the defendant did not make any sepa  -

rate, subsidiary standard of proof claims because he had admitted his re  -

cidivism at the time he pleaded guilty. (Id. at pp. 247-248.) Therefore, the 

United States Supreme Court did not consider any issue regarding the stan  -

dard of proof that might apply to those sentencing determinations. (Ibid.) 

The Due Process Clause of the federal Constitution requires that those facts 

be found beyond a reasonable doubt. (U.S. Const., 14th Amend.; see Al-

mendarez-Torres, supra, 523 U.S. at pp. 247-248.)

Even if prior convictions are deemed different from other facts that 

might be used at sentencing because a finding of guilt has previously been 

made beyond a reasonable doubt by a jury -- or by a valid guilty or no con  -

test plea -- and the determination of whether a particular defendant suffered 

a particular prior conviction usually depends on documentary rather than 

testimonial evidence, that determination should nonetheless be made by the 

standard of proof of beyond a reasonable doubt before it can be used as a 

basis to increase the defendant's current sentence beyond the statutory 

maximum. (See Blakely v. Washington, supra, 542 U.S. at p. 301; Almen-

darez-Torres, supra, 523 U.S. at pp. 247-248.) In Almendarez-Torres, the

court acknowledged, but did not consider "whether some heightened stan  -

dard of proof might apply to sentencing determinations that bear signifi-
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cantly on the severity of sentence." (Id., at p. 248.) However, in consider  -

ing which factfinder -- a judge or jury -- must determine the truth of any 

facts that are used to increase the sentence beyond the statutory limit,

Blakely concluded that a "manipulable standard," such as one encompass-

ing only factors that "bear significantly on the severity of sentence," was 

unworkable for the judiciary. (Blakely v. Washington, supra, 542 U.S. at 

pp. 306-308.)

By analogy, a manipulable standard for determining when the Due 

Process Clause requires the higher standard of proof of beyond a reasonable 

doubt to increase a defendant's sentence beyond the statutory maximum 

based upon a criminal history is untenable. Just as Blakely's analysis led to 

the conclusion that, regardless of the magnitude of the increase in the sen  -

tence, the jury must always be the factfinder under the Sixth Amendment, 

similar reasoning leads to the conclusion that the standard of proof for de  -

termining past criminal convictions should always be beyond a reasonable 

doubt under the due process guarantee of the Fourteenth Amendment.

(Ibid. )

Here, the -trial judge imposed an upper term sentence for (1) at  -

tempted robbery alleged in Count 2; (2) robbery alleged in Count 3; and (3) 

firearm enhancements alleged pursuant to section 12022.5, subdivision 

(a)(1), in all three counts. The presumptive term -- the term which must be 

imposed absent a jury finding of aggravating factors -- is the middle term in 

each instance and there was no fact-finding by the jury. Therefore the mid  -

dle term was the maximum permissible sentence in each instance.

In light of Blakely, appellant's upper term sentences are in violation 

of his federal constitutional rights to a jury trial and to due process. (U. S. 

Const., 5th, 6th & 14th Amends.)
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D. APPRENDI, BLAKELY AND CUNNING-
HAM HAVE BEEN INCORRECTLY IN  -
TERPRETED BY THIS COURT

In People v. Black (2007) 41 Ca1.4th 799 (hereinafter ';"Black 11'), 

this Court held that:

Under California's determinate sentencing system, the 
existence of a single aggravating circumstance is legally suf  -
ficient to make the defendant eligible for the upper term. 
(People v. Osband (1996) 13 Ca1.4th 622, 728.) Therefore, if 
one aggravating circumstance has been established in accor  -
dance with the constitutional requirements set forth in 
Blakely, the defendant is not "legally entitled" to the middle 
term sentence, and the upper term sentence is the "statutory 
maximum.

(Black II, supra, at p. 813.) Black II drew a distinction between "two func  -

tions" served by aggravating factors within California's determinate sen  -

tencing scheme: first, to raise the maximum sentence from the midterm to 

the upper term, and second, to "serve as a consideration" in the trial court's 

discretionary selection among the available terms. This parsing of the sen  -

tencing process means the Sixth Amendment attaches to the first function -- 

the question of non-midterm eligibility -- but not to the second - the proc  -

ess of term selection, within which the court retains wholesale discretion. 

(Id. at pp. 815-816].)

Accordingly, so long as a defendant is eligible for the 
upper term by virtue of facts that have been established con  -
sistently with Sixth Amendment principles, the federal Con  -
stitution permits the trial court to rely on any number of 
aggravating circumstances in exercising its discretion to se  -
lect the appropriate term by balancing aggravating and miti  -
gating circumstances, regardless of whether the facts 
underlying those circumstances have been found true 'by a
Jury.

(Id. at p. 813, italics in original.)

Appellant submits that Black II wrongly decided that the upper term 

becomes the "statutory maximum" upon the existence of a single aggra-

-427-



vating factor such as the fact of a prior conviction, as that conclusion is in 

direct contravention of the express ruling in Cunningham. Further, it is an 

untenable interpretation of the Determinate Sentencing Law ("DSL") in 

light of the express wording of section 1170, Rule 4.420 of the California 

Rules of Court, and a consistently contrary interpretation of the DSL by 

California courts. (People v. Scott (1994) 9 Cal.4th 331, 350; People v.

Hall (1994) 8 Cal.4th 950, 957-958; People v. Wright (1982) 30 Cal.3d

705,709-710,720.)

The United States Supreme Court in Cunningham held that the mid  -

dle term in the DSL was the statutory maximum. That statutory maximum 

can be exceeded, but is not changed. (Cunningham v. California, supra, 

549 U.S. at p. _ [127 S.Ct. at p. 873].) Thus, the holding in Black II that 

one constitutional aggravating factor makes the upper term the statutory 

maximum is in direct conflict with United States Supreme Court authority. 

Further, Black II's bifurcation scheme runs counter to the spirit and 

letter of the DSL and therefore counter to Blakely. Parsing the sentencing 

decision into a two-step analysis vitiates what should be a global process, 

as the bottom-line determination is whether this particular defendant de  -

serves an aggravated term for this particular offense. This is done by con  -

sidering whether there are factors in aggravation and whether those factors 

outweigh any factors in mitigation - the conjunctive is not a second prong 

in the analysis, but rather the second half of an equation. For only if the 

answer to both variables is yes, is this defendant then, using Black II's ter  -

minology, eligible for the aggravated sentence. Contrarily if the answer to 

the first "function" is yes, and the second no, the defendant is not, as a mat  -

ter of law, eligible for the upper term. (See §1170, subds. (a), (b); Cal. 

Rules of Court, rule 4.420, subds. (a) and (b) People v. Hall, supra, 8 

Cal.4th at pp. 957-958; People v. Wright, supra, 30 Cal.3d at pp. 709-710, 

720.)
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It is true that a single factor in aggravation can be sufficient to justify 

the imposition of the upper term. (See People v. Osband (1996) 13 Ca1.4th 

622, 728.) But this does not mean that any given factor in aggravation will 

necessarily justify the upper term in any given case. Black II's. reliance on 

Os  band to support that principle was misplaced.

In Osband, this Court held that the trial court improperly used one 

fact twice, once to impose an upper term and again to impose a full con  -

secutive term under an enhancement statute, in violation of former Rule 

441(c) of the California Rules of Court. (People v. Osband, supra, 13 

Ca1.4th at p.728.) This Court held that resentencing was not required, how  -

ever, as it was not reasonably probable that a more favorable sentence 

would have been imposed absent the error. (Ibid.)

It was in the context of determining whether resentencing was nec  -

essary that the court stated that "only a single aggravating factor is required 

to impose the upper term." (Ibid.) The trial court had relied on the vi  -

ciousness of the crime to impose consecutive sentences. In imposing the 

upper term, the court had relied on that factor, the additional facts of the 

victim's vulnerability and the defendant's dangerousness, criminal record, 

and probationary status. This Court concluded that the dual use of one fac  -

tor was harmless because the trial court needed only one factor each to im  -

pose the upper term and consecutive sentences, respectively, and could 

have relied on disparate factors to make those sentencing choices; based on 

the record before it, the Court saw no reasonable probability that the trial 

court would not have done so. (Ibid.) The analysis in Osband, however, is 

not logically equivalent to finding that one aggravating factor is always 

automatically sufficient to impose the upper term.

Moreover, if sentencing determinations are to now be made serially, 

this is another sea-change, and as such, this Court cannot assume that the 

sentencing court below determined eligibility first and only afterwards
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chose between available terms, in accordance with Black II's bifurcated 

analysis. (See, e.g., People v. Hall, supra, 8 Cal.4th at pp. 957-958; People

v. Wright, supra, 30 Cal.3d at pp. 709-710,720; Pen. Code, § 1170; Cal. 

Rules of Court, rule 4.408 (a); 4.420; see also Black II, supra, 41 Cal.4th at

p. 816 ["Although the DSL does not distinguish between these two func  -

tions ...."].) Thus, even if this Court finds one or more of the factors 

used here constitutional, it should remand for resentencing if it cannot de  -

termine beyond a reasonable doubt that the trial court would have imposed 

the upper term based only on those factors. (See People v. Jackson (1987) 

196 Cal.App.3d 380, 388-389, overruled on other grounds in People v. 

Rodriguez (1990) 51 Cal.3d 437, 444, fn. 3 [sentencing error not harmless 

where one of two factors relied on was improper dual use of facts] People

v. Jardine (1981) 116 Cal.App.3d 907, 923 [resentencing ordered where 

one of three factors relied on for the upper term was improper dual use], 

disapproved on other grounds in People v. Cooper (1991) 53 Cal.3d 1158, 

1167, People v. Holt, supra, 37 Cal.3d at pp. 452-453, and Donaldson v. 

Superior Court (1983) 35 Ca1.3d 24, 33.)

E. THE ERROR WAS NOT HARMLESS

In Washington v. Recuenco (2006) 548 U.S. 212, 221-222, the 

United States Supreme Court held that Apprendi/Blakely error is subject to 

harmless error analysis under Chapman v. California, supra, 386 U.S. at p. 

24. The Recuenco court relied in large part on Neder v. United States 

(1999) 527 U.S. 1, in which the court held that the trial court's failure to 

instruct the jury on an element of the crime was harmless because the omit  -

ted element was uncontested and supported by overwhelming evidence, 

such that the jury certainly would have found it true beyond a reasonable 

doubt. (Neder v. United States, supra, at pp. 16-17.)
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In People v. Sandoval (2007) 41 Ca1.4th 825, this Court held that the 

harmless beyond a reasonable doubt standard applies in determining 

whether unconstitutional judicial fact-finding at sentencing requires resen  -

tencing. This Court explained that the reviewing court must determine 

"whether, if the question of the existence of an aggravating circumstance or 

circumstances had been submitted to the jury, the jury's verdict would have 

authorized the upper term sentence." (ld. at p. 838.) Ifit can be determined 

that the jury would necessarily have found at least one of the aggravating 

factors to be true, the error is harmless, and there is no inquiry into whether 

the other aggravating factors for which there was constitutional error, af  -

fected the judge's selection of the upper term. (Id. at pp. 839.) This Court 

cautioned that the reviewing court cannot necessarily assume that the re  -

cord reflects all of the evidence or arguments that would have been pre  -

sented had the aggravating circumstances been submitted to the jury. 

(Ibid.) Therefore under Sandoval, it is difficult for a reviewing court to 

conclude beyond a reasonable doubt that the jury would have found all the 

aggravating factors true beyond a reasonable doubt.

Here, under the harmless error analysis, reversal is required because 

the government cannot show beyond a reasonable doubt that the error did 

not contribute to the result. (See also People v. Sengpadychith (2001) 26 

Ca1.4th 316, 324.) It cannot be concluded that without the error the deci  -

sion would have been the same. Although the trial court found that there 

were numerous aggravating factors and no mitigating factors, a jury con  -

sidering the evidence of the aggravating factors in appellant's case is likely 

to have viewed the evidence differently.

The trial court found that the offenses involved great violence and 

threat of great bodily injury, viciousness and callousness, arming, vulner  -

able victims, leadership by appellant, appellant's actions were dangerous, 

and that he had recently been paroled. As noted earlier, arming with a fire-
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arm cannot be considered because it is a "dual use" of facts. Moreover, 

murder and robbery, together with firearm enhancements, necessarily in  -

volve great violence, a threat of great bodily injury, danger, and callous  -

ness. The trial judge never explained why those actions were more violent, 

dangerous or callous than any other similar situation. In addition, victims 

of murder and robbery are uniformly vulnerable. Again, the trial judge 

never explained why these victims were more so than others. It is unlikely 

that the jury would have found such aggravating factors to be true beyond a 

reasonable doubt, because they necessarily were part of the offense com  -

mitted.

Appellant's behavior on parole was never proven and no admissible 

evidence to prove this factor was submitted to the court. Instead, in finding 

this to be an aggravating factor, the court apparently relied on the repre  -

sentations in the probation report. The conclusive statements and chro  -

nologies in the probation documents are not tantamount to "proof beyond a 

reasonable doubt," as they constitute hearsay. Even assuming the state  -

ments in the probation report could be proven, appellant's performance on 

parole is but a minor factor; indeed, appellant already paid a price for vio  -

lating that parole by his conviction in this case. (RT 25:5587-5588.)

Based on the reasons discussed above, it cannot be determined that a 

jury would have found at least one of the aggravating factors to be true be  -

yond a reasonable doubt. Accordingly, the error cannot be found to be 

harmless beyond a reasonable doubt, and appellant's sentence must be va  -

cated.

-432-



F. SANDOVAL'S RESENTENCING REG1ME 
VIOLATES THE STATE AND FEDERAL 
CONSTITUTIONAL PROHIBITIONS 
AGAINST EX POST FACTO LAWS AND 
GUARANTEES OF EQUAL PROTECTION

In People v. Sandoval, supra, 41 Cal.4th 825, this Court adopted the 

procedures set forth in Senate Bill 40 reforming section 1170, subdivision 

(b), and in the related amendments to the California Rules of Court. It di  -

rected that sentencing proceedings remanded due to Cunningham error "are 

to be conducted in a manner consistent with the amendments to the DSL 

adopted by the Legislature." (ld. at p. 846.) This Court found that doing so 

did not deny the defendant due process of law, nor did it violate the prohi  -

bition against ex post facto laws. (ld. at pp. 853-857.) Appellant submits 

that this approach is wrong as it violates both the prohibitions against both 

ex post facto laws (U.S. Const., art I, § 9, Cl. 3; Cal. Const., art. I, § 9) and 

the constitutional guarantees of equal protection (U.S. Const., 5th, 14th 

Amends.; Cal. Const., art. I, §7.)

In Miller v. Florida (1987) 482 U.S. 423, the United States Supreme 

Court explained that to constitute an ex post facto violation, a law must be 

(1) retrospective, meaning that it applies to events occurring before its en  -

actment, and (2) "it must disadvantage the offender affected by it." (ld. at 

p. 430-431.) The reviewing court must compare the practical operation of 

the two statutes as applied to a defendant's offense. (Lindsey v. Washing-

ton (1937) 301 U.S. 397, 399.) The Ex Post Facto Clause looks to the

standard of punishment prescribed, rather than to the sentence actually im  -

posed. (ld. at p. 401.)

Here, because the application of SB 40 removes mandatory limits on 

a judge's ability to impose the upper term, Sandoval disadvantages appel  -

lant at resentencing and violates the ex post facto prohibition. (Miller v.

Florida, supra, at pp. 432-433, 435-436; Lindsey v. Washington, supra, at
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p. 400.) The violation is the same whether it is the Court or the legislature 

that imposes the revised procedures. "If a state legislature is barred by the 

Ex Post Facto Clause from passing such a law, it must follow that a State 

Supreme Court is barred by the Due Process Clause from achieving pre  -

cisely the same result by judicial construction." (Bouie v. City of Columbia 

(1964) 378 U.S. 347, 353-354; see also People v. Martinez (1999) 20 

Ca1.4th 225, 238; People v. Weidert (1985) 39 Ca1.3d 836, 850; Keeler v.

Superior Court (1970) 2 Ca1.3d 619, 634-635; In re Baert (1988) 205

Cal.App.3d 514, 518.)

Sandoval's application of SB 40 also violates the guarantee of equal

protection because persons who are resentenced on appeal after Sandoval 

have their resentencing controlled by SB 40, while persons who were re  -

sentenced prior to Sandoval are subject to the more favorable treatment of 

pre-SB 40 DSL and court rules. Because there is no rational basis for the 

disparate treatment of the two groups of similarly-situated persons, it vio  -

lates the guarantees of equal protection. (See People v. Olivas, supra, 17 

Ca1.3d at p. 248-250; People v. Alvarez (2001) 88 Cal.App.4th 1110, 1116; 

see also People v. -Wilkinson (2004) 33 Ca1.4th 821,838.)

Accordingly, this case should be remanded for resentencing under 

section 1170 and the Rules of Court as they existed at the time the current 

offense was committed.
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XXIV. APPELLANT WAS ERRONEOUSLY DENIED 
ALL CONDUCT CREDIT BECAUSE tHE 
MURDER HE WAS CONVICTED OF OC  -
CURRED BEFORE THE EFFECTIVE DATE OF 
PENAL CODE SECTION 2933.2

Appellant was convicted of, among other counts, first degree, special 

circumstance murder and was sentenced to death. The murder occurred on 

June 12, 1997. While appellant was correctly awarded 643 days of custody 

credit, he was improperly denied presentence conduct credit. (CT 4:: 1096  -

1100; RT 25:5587-5588, 5592.) Appellant here seeks to correct the award 

and amend the abstract of judgment to the correct total of 643 days of pre  -

sentence custody credit and 96 days of custody credits.

"'It is well established that when the trial court pronounces a sen  -

tence which is unauthorized by the Penal Code that sentence must be va  -

cated and a proper sentence imposed whenever the mistake is appropriately 

brought to the attention of the trial court or the reviewing court. '" (People 

v. Rivera (1989) 212 Cal.App.3d 1153, 1163-1164, quoting People v. Ben-

ton (1979) 100 Cal.App.3d 92, 102; see also People v. Cabral (1975) 51

Cal.App.3d 707, 118-719.) If punishment for a crime is increased retroac  -

tively, it is violative of both the Ex Post Facto Clause (U.S. Const., Art. I, § 

10, cl. 1) and the Due Process Clause (U.S. Const., Fourteenth Amend.).

(Collins v. Youngblood (1990) 497 U.S. 37,43.)

Appellant acknowledges that he did not object to imposition of the 

improper denial of presentence conduct credit. This Court recognizes "the 

venerable notion that claims involving 'unauthorized,' 'void,' or 'exces  -

sive' sentences, and sentences entered in 'excess of jurisdiction,' can be 

raised at any time." (People v. Scott, supra, 9 Cal.4th at p. 354.) "[A] sen  -

tence is generally 'unauthorized' where it could not lawfully be imposed 

under any circumstances in the particular case." (Ibid.) Accordingly, this
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issue has not been waived by appellant and may be raised on appeal in the 

first instance.

In this instance, the trial court erred in denying appellant all presen  -

tence conduct credit. Appellant was convicted of a murder occurring be  -

fore the effective date of section 2933.2, which prohibits a person convicted 

of murder from accruing credits as specified in sections 2933 or 4019. 

Subdivision (d) of section 2933.2 specifically provides that "[t]his 

section shall only apply to murder that is committed on or after the date on 

which this section becomes operative." Because the murder of Richard 

Moon took place on, June 12, 1997, prior to the date section 2933.2, be  -

came operative, appellant is entitled to have an award of 15% conduct 

credit pursuant to section 2933.1.

Section 2933.2 was added by Statutes 1996, chapter 598, section 3. 

Section 5 of that statute provided that "[  s]ections 2 and 3 of this act shall 

become operative only if the provisions of Section 1 [amending section 190 

of the Penal Code] are adopted by the voters." Section 1 was not submitted 

to the voters in 1996.

Under the-terms of section 3 of Statutes 1997, chapter 413, section 3 

of Statutes 1996, chapter 598, would become operative if section 1 of chap  -

ter 413 was adopted by the voters. That section was approved by the elec  -

torate on June 2, 1998, as part of Proposition 222. Section 2933.2 took 

effect on June 3, 1998. (See People v. Cooper (2002) 27 Ca1.4th 38, 40, fn. 

2; People v. Hutchins (2001) 90 Cal.AppAth 1308, 1315-1317; People v. 

Ly (2001) 89 Cal.AppAth 44,46-47.) Hence, any murder committed prior 

to June 3, 1998, did not subject the person convicted of that crime to the 

provisions of section 2933.2.

Therefore, section 2933.2 does not bar appellant from receiving con  -

duct credits and the trial court erred in construing it to do so. Appellant 

submits that this Court order an amended abstract be filed crediting appel-

-436-



lant with both the 643 days he was incarcerated before sentencing in this 

matter as well as the 15% conduct credits in the amount of 96 days to 

which he was entitled. (People v. Cooper, supra, 27 Ca1.4th at pp. 47-48.)
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CONCLUSION

For the foregoing reasons, appellant respectfully requests that this 

Honorable Court reverse his judgment of conviction and sentence of death.

Dated: September 25, 2008.

Respectfully submitted,

MARK D. LEN ENBERG 
Attorney for Appellant
CALVIN DION CHISM
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