cide of Miller, the defendant entered the home of Wissel, an older man,
confronted him alone, and stabbed him several times in the chest. The de-
fendant claimed he was attacked or threatened by the older man and acted
in self-defense. The defendant made similar self-defense assertions re-
garding the killing of Miller, except in the Wissel assault, appellant robbed
him and ransacked his home, and he did not appear to take anything from
Miller. (/d. at p. 16.) The trial court ruled that the evidence was not suffi-
ciently distinctive to use on the issue of identity, but permitted admission to
show intent, motive, common design or plan. (/d. at p. 13.) Despite strik-
ing similarities in the crimes that tended to prove identity, this Court held
that the evidence was relevant to show motive and intent to rob in the mur-
der prosecution. (/d. at p. 14.) This Court reasoned:

The jury could rationally find it unlikely that defendant
had the extremely bad luck to be attacked within a short pe-
riod of time by two older solitary men in ways that required
him to use potentially deadly force against the older men to
repel the attacks. Especially given the evidence that defen-
dant’s assault on Wissel went far beyond any conceivable
need for self-defense and that defendant then ransacked Wis-
sel’s house and stole from him, the jury could rationally infer
instead that defendant probably attacked both men with the
same criminal intent--robbery.

Defendant points to several factual differences be-
tween the two incidents, some of which we acknowledge
were shown by the evidence: though both victims were older
than defendant, Wissel was significantly older than Miller;
Wissel lived in a single-family house, Miller in a boarding
house; whereas defendant stayed at Wissel’s house for hours,
ransacked it, and stole Wissel’s property, the evidence he
took anything from Miller was weak at best, and no evidence
showed he disturbed Miller’s furnishings before fleeing,
which he did immediately after stabbing Miller; defendant, in
the words of his brief, ‘degraded’ Wissel in a “bizarre” crime,
while he simply stabbed Miller several times with a knife.

Especially in light of the close proximity in place and
time between the two incidents, we disagree that these dis-
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similarities vitiated the inference that defendant had the same
intent in each incident. Given the evidence that immediately
after his fatal stabbing of Miller, defendant walked or ran less
than a mile to Wissel’s house, where he stabbed and other-
wise assaulted that victim, and given the other similarities
outlined above, a jury could rationally reject the coincidental
explanation for the two events--that defendant just happened
to have assaulted somewhat similar victims in somewhat
similar ways on the same night--and conclude instead that he
harbored the same criminal intent in both cases. “[ Wlhen the
other crime evidence is admitted solely for its relevance to the
defendant’s intent, a distinctive similarity between the two
crimes is often unnecessary for the other crime to be relevant.
Rather, if the other crime sheds great light on the defendant’s
intent at the time he committed that offense it may lead to a
logical inference of his intent at the time he committed the
charged offense if the circumstances of the two crimes are
substantially similar even though not distinctive.” (People v.
Nible (1988) 200 Cal.App.3d 838, 848-849, 247 Cal.Rptr.
396.)

(Id. at pp. 16-17, italics in original.)

As appellant has already argued, in the present case it is the dissimi-
larities between the two crimes, not the similarities, that drive the analysis.
The similarities are merely that both incidents were armed robberies, a
scout entered beforehand, and the gun taken by appellant at Rite Way Mar-
ket was the murder weapon at Eddie’s Liquor Store. Indeed, appellant con-
ceded his involvement in the Rite Way incident, where he was unarmed and
no one was injured or killed. None of these facts prove that appellant was
the assailant at Eddie’s.

In terms of differences, there are many and not merely the incidental
factors found in Demetrulias. The number of perpetrators entering the store
at Rite Way was four or five, at Eddie’s it was two. Appellant and Johnson
were dressed differently in the Rite Way robbery than the perpetrators at
Eddie’s. At Rite Way, proof of appellant’s involvement was evident from

the video and established by his offer to stipulate, while his alleged in-
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volvement at Eddie’s rested on the testimony of an accomplice who cut a
deal with the prosecution. At Rite Way, appellant sought to prevent others
from shooting and there was no shooting. At Eddie’s, one of the assailants
shot the victim, apparently without cause. At Rite Way, money and a gun
were taken, while at Eddie’s, nothing was taken or disturbed.

Additionally, appellant’s case is distinguishable from Dernerrulias in
terms of the close proximity in both time (minutes) and place (Wwalking dis-
tance) between the two crimes admitted against the defendant in De-
metrulias. This time and proximity factor was decisive in finding that the
inference that Demetrulias harbored the same intent to rob in each crime
was not vitiated by the dissimilarities between the two offenses. (/4. at p.
18.) In reaching this conclusion, this Court distinguished PeopZe v. Harvey
(1984) 163 Cal.App.3d 90, 104-105, in which the Court of Appeal found a
prior robbery in the same general area insufficiently connected to a homi-
cide to demonstrate intent to rob. Noting a six month gap between the two
crimes, the Court of Appeal reasoned that the time difference between the
two crimes was the major disparity between the cases Countervailing
against a finding that the robbery established the defendant’s intent to rob
in the subsequent homicide.

In the present case, there was a one month gap and approximately a
three mile distance between the Rite Way Market robbery and the Eddie’s
Liquor Store killing. These significant and crucial dissimilarities vitiated
the inference that appellant was involved in the Eddie’s Liquor Store rob-
bery or that there was any proof of intent to rob based on his involvement
in the Rite Way robbery.

Use of the evidence to prove intent without sufficient similarity be-
tween the crimes merely substitutes predisposition as proof -- a clear viola-
tion of appellant’s rights to fair trial, reliable determination of guilt, and due

process under the Fifth, Sixth, Eighth, and Fourteenth Amendments. There
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simply was nothing in the evidence related to the robbery at Rite Way that
tended in reason, fact or logic to prove appellant’s intent to commit a rob-
bery at Eddie’s. As such, evidence of the Rite Way robbery was inadmissi-
ble to prove intent to rob at Eddie’s Liquor Store.

The fourth ground specified by the trial judge for admission was
knowledge, although it is hard to understand exactly what the knowledge
was supposed to be. To the extent that it was Johnson’s knowledge of
something -- for example, that appellant possessed a firearm -- that was nei-
ther a basis for admission of the prior crime nor an issue in the capital case
against appellant.

To the extent that the knowledge is to demonstrate that appellant and
Marcus Johnson had a pre-existing relationship, it does not appear that this
Court has discussed the requisite degree of similarity required to prove the
relationship of the parties in the other crimes context. Appellant submits
that the use of this evidence should depend on the precise inference that the
prosecution wishes to establish. Thus, if the prosecution only wishes to
show that the parties knew each other, a very low degree of similarity
should be required.

However, in this case the specific inference that the prosecution
wished to prove was that appellant and Johnson had a specific relationship
and that they acted together in a specific way on this occasion. Appellant
submits that this use is similar to common plan and therefore should meet
the “substantial similarity” standard mandated for those uses. Indeed, ap-
pellant’s offered plea of guilty to the Rite Way robbery and Johnson’s entry
of the same plea in a separate proceeding sufficiently enabled the prosecu-
tor to demonstrate their prior relationship, thereby obviating 'the “other
crime” profter.

Even if there is some possible legitimate inference, Evidence Code

Section 352 requires the probative value to substantially outweigh the dan-
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ger of undue prejudice. If there is any doubt about the evidence it must be
excluded. (People v. Thompson, supra, 27 Cal.3d at p. 317; People v. Kelly,
supra, 66 Cal.2d at 239; People v. Sam, supra, 71 Cal.2d at p. 203.) In this
case, the weakness of the logical inference leads to a conclusion that its
probative value is outweighed by its prejudicial impact.

In conducting an Evidence Code section 352 analysis in De-
metrulias, this Court acknowledged that the probative value of the evidence
“was attenuated to some extent by dissimilarities between the incidents, . .
" (People v. Demetrulias, supra, 39 Cal.4th at p. 19.) The Court again re-
lied on the closeness in time of the two incidents to strengthen the probative
value of the evidence. (/bid.) While appellant was charged in this case
with both crimes and proof relating to acquisition of the gun in the Rite
Way robbery may have been cross-admissible in the Eddie’s Liquor Store
counts, appellant’s counsel did offer to stipulate to the facts surrounding
appellant’s acquisition of the gun. The mere fact that both crimes were
charged in the same Information does not give the prosecutor free license to
offer evidence of the earlier crime to draw improper inferences.

Here, to appellant’s great prejudice, she did just that with respect to
the Rite Way robbery, arguing repeatedly to the jury that there was a dis-
tinctive method of robbery between the two crimes. (RT 10:2059, 2066,
2073.) She used the Rite Way robbery to demonstrate appellant’s identity,
purpose, and intent to rob at Eddie’s Liquor Store (RT 10:2196-2198)
though it contained no distinctive marks, patterns or similarities that defini-
tively established that appellant was the perpetrator at Eddie’s nor that he
had the intent to commit robbery.

In contrast, appellant’s counsel admitted to the jury thét appellant
was guilty of the Rite Way robbery and that he stole the gun in that inci-
dent. (RT 10:2163-2164) He argued strenuously that Marcia Johnson’s

accomplice testimony was unbelievable, subject to the control of Detective
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Edwards, and that if they rejected her testimony, the jury could not assume
that appellant was present or that what occurred at Eddie’s was a robbery.
(RT 10:2164-2169.) Defense counsel argued that the Rite Way incident
was similar to most robberies, but Eddie’s was not because the money was
in plain sight, available to be taken if the perpetrators wanted it, but it was
not disturbed. (RT 10:2170-2171.) In sum, the defense argued that the
prosecution’s evidence of appellant’s involvement was weak at best, and
rested upon unbelievable testimony and insufficient proof. Alternatively,
appellant’s counsel argued that if they believed appellant was at Eddie’s
Liquor Store, there was no proof of an attempted robbery.

It was the usage of the Rite Way evidence beyond mere proof of the
crime that was prejudicial. The prosecutor’s use of the evidence to draw
improper inferences allowed the jury to find that appellant possessed the
intent to rob at Eddie’s Liquor Store In summary, the evidence of the Rite
Way Market robbery failed to meet the standards of admissibility under
Evidence Code sections 352 and 1101, subdivision (b), to prove the infer-
ences for which it was used.

Not only did this evidence fail to prove, logically or inferentially,
that appellant committed the robbery at Eddie’s Liquor Store, but its admis-
sion did precisely what the law proscribes: it showed propensity through
the specious inference that because he stole the gun from Rite Way, he
must have committed the robbery at Eddie’s. This is exactly what the law
does not permit -- a showing that because he behaved in a certain way on a
prior occasion, he acted in conformity with that and committed the Eddie’s
robbery.

Because Evidence Code section 1101 is designed to prevént the con-
viction upon suspect evidence, admission of prior crime evidence to prove
elements of the crime charged enhances the possibility that an innocent per-

son may be unjustly convicted and sentenced to death in violation of Eighth
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and Fourteenth Amendments, which have greater reliability requirements in
capital cases. (Woodson v. North Carolina, supra, 428 U.S. at p. 305; Gil-
more v. Taylor, supra, 508 U.S. at p. 334; Johnson v. Mississ ippi, Supra,
486 U.S. at pp. 584-585; Zant v. Stephens, supra, 462 U.S. at p. 879.)

Depriving appellant of the protection afforded under the principles
discussed in this argument is a misapplication of a state law that constitutes
a deprivation of a liberty interest in violation of the Due Process Clause of
the Fourteenth Amendment to the federal constitution. (Hicks v. Okla-
homa, supra, 447 U.S. at p. 346; Coleman v. Calderon, supra, 150 F.3d at
p. 1117; Ballard v. Estelle, supra, 937 F.2d at p. 456.)

Appellant has a constitutionally protected liberty interest of “real
substance” in his ability to exclude evidence and inferences unsupported by
the evidence. To uphold his conviction, in light of the improperly admitted
evidence, would be arbitrary and capricious and thus violate due process.
(Vitek v. Jones, supra, 445 U.S. at p. 488 [“state statutes may create liberty
interests that are entitled to the procedural protections of the Due Process
Clause of the Fourteenth Amendment”]; Hicks v. Oklahoma, supra, 447
U.S. 343))

Moreover, allowing the jury to consider this evidence when it fails to
meet the requirements of admissibility violates due process under Ulster
County Court v. Allen, supra, 442 U.S. 140, which requires a rational con-
nection between the fact proved and the fact to be inferred.

This error described infected the trial with unfairness as to render
appellant’s convictions a denial of due process of law. (Donnelly v.
DeChristoforo, supra, 416 U.S. at p. 643; Darden v. Wainwright, supra,
477 U.S. at pp. 181-182.) '
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D. PREJUDICE

There was an insufficient nexus of similarity between the robberies
at Rite Way Market and Eddie’s Liquor Store to prove the inferences
sought to be drawn by the prosecution. The introduction of this evidence
was prejudicial error violating appellant’s right to due process of law. Be-
cause appellant’s federal constitutional rights were compromised, reversal
is required unless the error is harmless beyond a reasonable doubt.>?
(Chapman v. California, supra, 386 U.S. at p. 24.)

As noted previously, the case against appellant was very weak -- es-
pecially in terms of proving an intent to rob at Eddie’s Liquor Store -- to
the extent that it was premised on the testimony of Marcia Johnson, an ac-
complice testifying pursuant to a plea agreement who had given multiple
statements to the police, each markedly different from the one before.
Marcia also repeatedly changed her testimony on the witness stand. With-
out the inference that appellant’s involvement in the Rite Way Market rob-
bery proved appellant’s intent to rob at Eddie’s Liquor Store, there was no
other evidence of that intent. And whether appellant harbored that intent to
rob was one of the cornerstones of his defense.

The prosecution exploited the erroneously admitted evidentiary in-
ference at length in argument to the jury. In her opening argument, the
prosecutor characterized the method of operation at both crime scenes as
exactly the same -- brazen because there was no attempt to conceal identity.
(RT 10:2056-2058, 2066-2067.) The prosecutor also stated that both inci-
dents were “in the nature of a take-over robbery” (RT 10:2058), an argu-

ment not supported by the evidence in either incident. She emphasized and

58 Appellant contends that the same result is mandated under the
standard of People v. Watson (1956) 46 Cal.2d 818, 836, requiring reversal
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told the jury that use of the Rite Way robbery was “important™ in its con-
sideration of whether an attempted robbery occurred at Eddie’s Liquor
Store. (RT 10:2058.) In closing argument, the prosecutor explicitly told
the jurors they could use the Rite Way robbery to prove the identity of the
perpetrators, their purpose, goal, motivation, and intent to rob at Eddie’s
Liquor Store. (RT 10:2196-2197.)

The prosecution’s use of the improper evidence during closing ar-
gument both to prove identity and an intent to rob at Eddie’s and to help
convict appellant of those crimes makes the error far more likely to be
prejudicial to the defendant. (People v. Woodard, supra, 23 Cal.3d at p.
341.)

The error was exacerbated by the charge given to the jury on other
crimes evidence, CALJIC No. 2.50, which was modified so it only referred
to co-defendant Marcus Johnson. This left the jury free to give whatever
inference they desired to the Rite Way evidence in the case against appel-

lant.5% (CT 3:667-668.)

if it is reasonably probable that in the absence of the error a result more fa-
vorable to appellant would have resulted.

39 CALJIC No. 2.50, as modified, read:

Evidence has been introduced for the purpose of show-
ing that the defendant Johnson committed a crime other than
that for which he is on trial.[f] This evidence, if believed,
may not be considered by you to prove that defendant is a
person of bad character or that he has a disposition to commit
crimes. It may be considered by you only for the limited pur-
pose of determining if it tends to show:[{]] A characteristic
method, plan or scheme in the commission of criminal acts
similar to the method, plan or scheme used in the commission
of the offense in this case which would further tend to show
the existence of the intent which is a necessary element of the
crime charged or the identity of the person who committed
the crime, if any, of which the defendant is accused or a clear

-189-



The inherently prejudicial nature of other crimes evidence — its ten-
dency to sway the jury and create an overwhelming urge to convict not-
withstanding reasonable doubt -- is exactly the reason behind Evidence
Code section 1101 and its counterparts in every Anglo-American jurisdic-
tion. As noted above, the introduction of propensity evidence rendered ap-
pellant’s trial fundamentally unfair in violation of the right to due process
of law. Similarly, the fact that this type of character evidence "is contrary
to firmly established principles of Anglo-American jurisprudence”
(McKinney v. Rees, supra, 993 F.2d at p. 1380), is based on the fact that
such evidence is universally viewed as highly prejudicial.

In People v. Gibson (1976) 56 Cal.App.3d 119, the court analyzed
prejudice resulting from the admission of uncharged crimes into evidence
concluding:

It is the essence of sophistry and lack of realism to
think that an instruction or admonition to a jury to limit its
consideration of highly prejudicial evidence to its limited
relevant purpose can have any realistic effect. It is time that
we face the realism of jury trials and recognize that jurors are
mere mortals . . . . We live in a dream world if we believe
that jurors are capable of hearing such prejudicial evidence
but not applying it in an improper manner.

(Id. at pp. 129-130; see People v. Karis, supra, 46 Cal.3d at p. 636.) If
other crimes evidence is wrongfully admitted, even proper jury instructions

can fail to cure the harm. A proper instruction was not given here, aggra-

connection between the other offense and the one of which
the defendant is accused so that it may be inferred that if de-
fendant committed the other offenses defendant also commit-
ted the crime charged in this case; []] For the limited purpose
for which you may consider such evidence, you must weigh it
in the same manner as you do all other evidence in the
case.[J] You are not permitted to consider such evidence for
any other purpose.

(CT 3:667-668.)
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vating the error in admitting the evidence. The only prophylactic measure
that prevents this type of evidence from violating due process -- exclusion
pursuant to Evidence Code section 1101, subdivision (b) -- failed in this
case because the court improperly admitted this erroneous other crimes evi-
dence.

The use of prior crime evidence of the most innocuous type has long
been regarded as inherently prejudicial. (People v. Bean (1988) 46 Cal.3d
919, 938.) If a prior act of forgery of a bad check may be considered preju-
dicial (People v. Long (1970) 10 Cal.App.3d 586), it must be concluded
that prejudice flows from the videotaped image of appellant robbing an-
other store, holding a gun on the proprietor, as the jury erroneously was
permitted to see in the Rite Way videotape.

The inherently prejudicial nature of this evidence makes it impossi-
ble to conclude that the presumption of prejudice can be rebutted and re-
spondent will be unable to show otherwise. Furthermore, the trial court’s
failure to properly examine the evidence introduced in this case and to
properly determine its correct use led to “specious reasoning” (People v.
Valantine, supra, 207 Cal.App.3d at p. 704) that violated due process and
undermined the reliability of the jury’s verdict in violation of the Eighth
Amendment, thereby requiring reversal of the instant case.

Appellant’s conviction must be reversed.
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IX. INSTRUCTING THE JURY WITH CALJIC NO.
17.41.1 WAS STRUCTURAL ERROR

As part of the guilt phase jury instructions, the trial judge instructed
the jury with a modified version of CALJIC No. 17.41.1, instructing them
to advise the court if another juror disregards or expresses an intention to
disregard any jury instruction during deliberation:

The integrity of a trial requires that jurors, at all times
during their deliberations, conduct themselves as required by
these instructions. Accordingly, should it occur that any juror
refuses to deliberate or expresses an intention to disregard the
law or to decide the case in this guilt phase based on penalty
or punishment, or any other improper basis, it is the obliga-
tion of the other jurors to immediately advise the Court of the
situation.

(CT 3:726; RT 10:2209.)0 The instruction is constitutionally defective be-
cause it infringes upon a defendant’s federal and state constitutional rights
to trial by jury and his state constitutional right to a unanimous verdict.
(U.S. Const., 6th & 14th Amends.; Cal. Const., art. I, § 16.)

The instruction intrudes unnecessarily on the deliberative process,
and thereby affects it adversely -- both with respect to the freedom of jurors
to express their differing views during deliberations, and the proper recep-
tivity they should accord the views of their fellow jurors. Directing the jury
immediately before deliberations commence that jurors are expected to po-
lice the reasoning and arguments of their fellow jurors during deliberations,
and to immediately advise the court if it appears a fellow juror is deciding
the case upon an “improper basis,” curtails and distorts deliberations, inter-
fering unreasonably with the proper functioning of the deliberative process

and impairing the free and private exchange of views that is an essential

60 CALJIC No. 17.41.1 was requested by the prosecutor. (CT
3:726.)
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feature of the right to a jury trial guaranteed by the federal and California
Constitutions.

The instruction should not be given in any trial because it under-
mines the independence of the jury. By improperly compromising the pri-
vate and uninhibited character of jury deliberations and permitting the
judge to assist the majority improperly to impose their will on a hold-out
juror or jurors, such an instruction denies a defendant’s right to the inde-
pendent judgment of each juror. The instruction also infringes on the jury’s
inherent power of nullification. As such, it violated appellant’s rights to
due process and a fair jury trial. (U.S. Const., 5th, 6th, & 14th Amends.;
Cal. Const.,art. 1, §§ 1, 7, 15 & 16.)

Private and secret deliberations are essential features of the jury trial
guaranteed by the Sixth Amendment and article I, section 16, of the Cali-
fornia Constitution. (People v. Oliver (1987) 196 Cal.App.3d 423, 429.)
The purpose of these guarantees is to encourage the frank and uninhibited
discussion necessary to perform the jury’s search for truth. (See United
States v. Thomas (2d Cir. 1997) 116 F.3d 616, 618-619; United States v.
Symington (9th Cir. 1999) 195 F.3d 1080, 1086 [quoting Justice Cardozo in
Clark v. United States (1933) 289 U.S. 1, 13 [“Freedom of debate might be
stifled and independence of thought checked if jurors were made to fee] that
their arguments and ballots were to be freely published to the world.”].)

CALJIC No. 17.41.1 tells jurors that deliberations are neither private
nor secret, because they can be interrupted at any time and a juror’s words
repeated to the judge as a reported impropriety. This prospect will cause
jurors, especially “sensitive” ones in the minority, to abandon their inde-
pendence and conceal legitimate concerns they may have about the strength
of the state’s case. Where jurors are encouraged to conceal concerns from
one another, they will not interact and try to persuade others to accept their

viewpoints. Soliciting jurors to inform on fellow jurors in advance is un-
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wise and undermines the deliberative, truth-seeking function of the jury.
The instruction “tend[ed] to impose such pressure on jurors to [conform]
that we are uncertain of the accuracy and integrity of the jury’s stated con-
clusion.” (People v. Gainer (1977) 19 Cal.3d 835, 850.) Because the in-
struction assures jurors their words may be used against them, it discour-
ages the “free and uninhibited discourse” in a forum where it is most
needed (Attridge v. Cencorp (2nd Cir. 1987) 836 F.2d 113, 116), and virtu-
ally assures “the destruction of all frankness and freedom of discussion” in
the jury room. (McDonald v. Pless (1915) 238 U.S. 264, 268 [59 L.Ed.
1300, 35 S.Ct. 783].) The right to a unanimous verdict is violated when a
court dismisses a deliberating juror if the dismissal occurred because that
juror had doubts about the sufficiency of the evidence. (United States v.
Symington, supra, 195 F.3d at p. 1085; United States v. Thomas, supra, 116
F.3d at p. 621.)

The instruction encroached on appellant’s state constitutional right
to a unanimous jury verdict, including the right to the independent and im-
partial decision of each juror. (Cal. Const., art. I, § 16; People v. Gainer,
supra, 19 Cal.3d at pp. 848-849.) The intrusion on these state created
rights also constitutes a violation of appellant’s federal constitutional right
to due process by arbitrarily depriving him of a state entitlement. (Hicks v.
Oklahoma, supra, 447 U.S. at p. 346; People v. Marshall (1996) 13 Cal.4th
799, 850-851; People v. Sutton (1993) 19 Cal.App.4th 795, 804.) Nor can
such restriction withstand scrutiny under Eighth Amendment principles
mandating the heightened reliability of death sentences. (California v.
Ramos, supra, 463 U.S. at pp. 998-999; Gardner v. Florida, supra, 430
U.S. at pp. 357-358; Woodson v. North Carolina, supra, 428 U.S. at p.
305.) Finally, the error described above so infected the trial with unfairness

as to render the convictions a denial of due process of law. (Donnelly v.
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DeChristoforo, supra, 416 U.S. at p. 643; Darden v. Wainwright, supra,
477 U.S. at pp. 181-182.)

The error is of federal constitutional dimension, and, although the
record does not expressly reflect that any juror felt intimidated or coerced,
this error cannot be deemed harmless. Indeed, the impact of such an in-
struction inherently militates against any juror acknowledging that he or she
felt intimidated and coerced. Jurors who ordinarily would not budge from a
minority position may quietly abandon it if other jurors are likely to report
them to the judge. In addition, jurors not sharing their minority views
would probably not admit it to avoid a report and possible confrontation
with the judge. The prejudice to appellant is that such an instruction ad-
versely impacts the deliberative process and unfairly inclines the jury to
find the defendant guilty and to impose death.

Though appellant’s conviction and death sentence are ample proof of
its impact, review should focus on the instruction’s potential effects, rather
than actual consequences. Juror perceptions of their freedom to speak
openly and disagree with other jurors is clearly impacted by this instruction,
coming as it does from the judge, and requiring jurors to report directly to
the judge. Such an instruction invades juror privacy, reducing independent
decision-making and depriving defendants of their right to unanimous ver-
dicts and to jury nullification. No juror who understood this instruction
could or would have taken a position conflicting with strongly held views
of the majority without fear of being reported to the judge. The full conse-
quences of being reported to the judge were unknown, but if they were re-
ported, jurors could reasonably anticipate a subsequent discussion with the
judge concerning their position. CALJIC No. 17.41.1 effecti\./ely put the
judge physically in the jury room during deliberations as a thirteenth juror
rendering each juror an extension of the judge should any perceived impro-

priety occur. A judge’s actual or constructive intrusion into deliberations
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could easily inhibit jurors, especially potential holdout jurors, from ex-
pressing their views.

Appellant recognizes that this Court has held that although CALJIC
No. 17.41.1 does not per se infringe on any federal or state constitutional
right to trial by jury or state constitutional right to a unanimous verdict, it
should no longer be given because it “creates a risk to the proper function-
ing of jury deliberations and . . . it is unnecessary and inadvisable to incur
this risk.” (People v. Engelman (2002) 28 Cal.4th 436, 449.) Because un-
der Engelman a substantial likelihood exists in any case in which CALJIC
No. 17.41.1 was given that the jury trial right was substantially yet unde-
tectably impaired, it is impossible to conclude the giving of the instruction
was harmless beyond a reasonable doubt. (Chapman v. California, supra,
386 U.S. at p. 24.) Any error that causes the risk of a substantial yet unde-
tectable disruption of jury deliberations is surely among those “structural
defects in the constitution of the trial mechanism, which defy analysis by
‘harmless error’ standards.” (Arizona v. Fulminante, supra, 499 U.S. at p.
309.) Followed to its inevitable logical conclusion, CALJIC No. 17.41.1
creates a structural defect in the most critical aspect of trial mechanisms,
that of jury deliberations. That error, affecting the whole trial by compro-
mising deliberations, defies analysis by harmless error standards, rendering
it reversible per se. (/bid.)

Appellant seeks reconsideration of Engelman to the extent that it
holds that the error in instructing the jury with CALJIC No. 17.41.1 is not
structural error mandating reversal per se.!

Accordingly, the judgment should be reversed.

61 This issue is briefed in abbreviated form in accordance with Peo-
ple v. Schmeck, supra, 37 Cal.4th at pp. 303-304.
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X. BECAUSE THERE WAS INSUFFICIENT EVI-
DENCE TO CORROBORATE ACCOMPLICE
TESTIMONY, THE FIRST DEGREE MURDER
AND ATTEMPTED ROBBERY CONVICTIONS
AND THE TRUE FINDING ON THE SPECIAL
CIRCUMSTANCE ALLEGATION MUST BE
REVERSED

A. INTRODUCTION

Appellant was found to have committed the first degree special cir-
cumstance murder of Richard Moon. Viewed most favorably to the verdict,
the evidence demonstrated that appellant met with Samuel Taylor, Marcus
Johnson, and Marcia Johnson sometime prior to the attempted robbery at
Eddie’s Liquor Store. According to Marcia, appellant told everyone what
to do. The four of them then drove to the store, a robbery was attempted in
which appellant was armed with a gun, and Moon was shot in the process.
Afterward, they drove away, picking up other friends as they headed to ap-
pellant’s residence. During the drive, appellant made a potentially incrimi-
nating statement. According to the prosecutor, appellant made an adoptive
admission to a letter by failing to respond.

The only direct evidence that appellant was the organizer, intended
to rob the store, and may have been the shooter came from Marcia, an ac-
complice testifying pursuant to a grant of immunity and a plea agreement.
Later, the gun used in the shooting and a shirt possibly worn by one of the
perpetrators were found in appellant’s residence. Evidence of a prior rob-
bery at Rite Way Market was offered to prove identity of the perpetrators,
common plan, and the intent to rob at Eddie’s Liquor Store. Because there
was insufficient corroborating evidence connecting appellant toA the offense
itself, as required by the rules governing accomplice testimony, there was
insufficient evidence to sustain appellant’s conviction of murder and rever-

sal is mandated.
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B. SUFFICIENCY OF THE EVIDENCE
STANDARD

The presumption of innocence and the Due Process Clause of the
Fourteenth Amendment to the United States Constitution require that the
prosecution prove every element of the crime charged beyond a reasonable
doubt. (Pen. Code, § 1096; Sandstrom v. Montana (1978) 442 U.S. 510,
520; In re Winship (1970) 397 U.S. 358, 364; Jackson v. Virginia (1979)
443 U.S. 307.)

The federal standard for sufficiency of evidence is set out in Jackson
v. Virginia, supra, 443 U.S. at p. 319:

[T]he relevant question is whether, after viewing the
evidence in the light most favorable to the prosecution, any
rational trier of fact could have found the essential elements
of the crime beyond a reasonable doubt. This familiar stan-
dard gives full play to the responsibility of the trier of fact
fairly to resolve conflicts in the testimony, to weigh the evi-
dence, and to draw reasonable inferences from basic facts to
ultimate facts. Once a defendant has been found guilty of the
crime charged, the factfinder’s role as weigher of the evi-
dence is preserved through a legal conclusion that upon judi-
cial review all of the evidence is to be considered in the light
most favorable to the prosecution.

The standard set out in Jackson is applicable to California cases. (People v.

Johnson (1980) 26 Cal.3d 557, 578.) In Johnson, this Court stated:

In determining whether a reasonable trier of fact could
have found defendant guilty beyond a reasonable doubt, the
appellate court “must view the evidence in a light most favor-
able to respondent and presume in support of the judgment
the existence of every fact the trier of fact could reasonably
deduce from the evidence.” [Citations.] The court does not,
however, limit its review to the evidence favorable to the re-
spondent. As People v. Bassett (1968) 69 Cal.2d 122, ex-
plained, “our task . . . is twofold. First, we must resolve the
issue in the light of the whole record -- i.e., the entire picture
of the defendant put before the jury -- and may not limit our
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appraisal to isolated bits of evidence selected by the respon-
dent. Second, we must judge whether the evidence of each of
the essential elements . . . is substantial; it is not enough for
the respondent simply to point to ‘some’ evidence suppo rting
the finding, for ‘Not every surface conflict of evidence re-
mains substantial in the light of other facts.”

(Id. at pp. 576-577.) On appeal, the court must review the entire record in a
light favorable to the judgment below and determine whether substantial
evidence supports the conclusion of the trier of fact that the prosecution
sustained its burden of proving each element of the crimes charged. (Peo-
ple v. Rayford (1994) 9 Cal.4th 1, 23.) To be “substantial,” the evidence
must reasonably inspire confidence. (People v. Morris (1988) 46 Cal.3d 1,
19, overruled on other grounds, /n re Sassounian (1995) 9 Cal.4th 535, 544,
fn. 5.) “[T]he more serious the charge -- and murder is considered the most
serious charge of all -- the more substantial the proof of guilt should be in
order to reasonably inspire confidence.” (People v. Blakeslee (1969) 2
Cal.App.3d 831, 837.)

The prosecution’s evidence must be capable of convincing the trier
of fact to a “near certainty.” (People v. Hall (1964) 62 Cal.2d 104, 122.)
The prosecution-must present “evidence so complete as to overcome rea-
sonable theories of innocence” (People v. Alkow (1950) 97 Cal.App.2d
797, 801), such that the trier of fact has “reasonably rejected all that under-
mines confidence.” (People v. Hall, supra, 62 Cal.2d at p. 112.) “Evidence
which merely raises a strong suspicion of the defendant’s guilt is not suffi-
cient to support a conviction.” (People v. Redmond, supra, 71 Cal.2d at p.
755.) Mere speculation cannot support a conviction. (People v. Reyes
(1974) 12 Cal.3d 486, 500.) The substantial evidence test neither requires
nor permits the reviewing court to take incriminating evide-nce at face
value. A conviction cannot rest on incredible, false, or unreliable evidence.

(People v. Mayfield, supra, 14 Cal.4th at p. 735.)
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“There are exceptions, however, to the substantial evidence test.
The Legislature has determined that because of the reliability questions
posed by certain categories of evidence, evidence in those categories by it-
self is insufficient as a matter of law to support a conviction. Thus, the
Legislature has required that the testimony of an accomplice (Pen. Code, §
1111), and the testimony of a single witness in a perjury case as to the fal-
sity of the defendant's perjurous statement (Pen. Code, § 118, subd. (b)),
must be corroborated before a conviction can be based on them.” (People

v. Cuevas (1995) 12 Cal.4th 252, 261.)

C. LEGAL PRINCIPLES GOVERNING AC-
COMPLICE TESTIMONY

Accomplice testimony has historically been viewed with great suspi-
cion. Although the rules of evidence generally provide that the testimony
of any one witness is sufficient proof of any fact, there is an exception for
accomplice testimony. Section 1111 states:

A conviction cannot be had upon the testimony of an
accomplice unless it be corroborated by such other evidence
as shall tend to connect the defendant with the commission of
the offense; and the corroboration is not sufficient if it merely
shows the commission of the offense or the circumstances
thereof. . . .

The purpose of section 1111 is to prevent convictions based solely on un-
trustworthy evidence. (7 Wigmore, Evidence, (1978 Chadbourn ed.) §
2056.)

The requirement of section 1111 of the Penal Code
that accomplice testimony must be corroborated is a con-
vincing indication of the legislative intent and policy that
such evidence is to be regarded as untrustworthy and not to be
believed unless fortified by other evidence tending to connect
a defendant with the commission of the offense charged.
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(People v. Dail (1943) 22 Cal.2d 642, 655.) The distrust of accomplice tes-
timony is particularly well-placed when the accomplice testifies in the ex-
pectation of immunity. (People v. Tobias (2001) 25 Cal.4th 327, 331;
People v. Coffey (1911) 161 Cal. 433, 438.)

Accomplices are distrusted because they have an overwhelming mo-
tive to shift blame to their co-perpetrators to save themselves. (People v.
Guiuan (1998) 18 Cal.4th 558, 574-575 (conc. opn. of Kennard, J.); Wil-
liamson v. United States, supra, 512 U.S. at p. 601 [accomplice’s strong
motivation “to implicate the defendant and to exonerate himself,” makes
his “statements about what the defendant said or did . . . less credible . . .”];
see also People v. Duarte, supra, 24 Cal.4th 603.) Statements made by an
accomplice at the time of her arrest are particularly untrustworthy because
that is when the desire to exonerate herself and the motive to fabricate
arises. It is for this reason that confessions casting most of the blame on
others are considered to be highly unreliable.®> (See e.g., Lilly v. Vir-
ginia (1999) 527 U.S. 116, 117.)

In her concurring opinion in People v. Guiuan, supra, 18 Cal.4th
558, Justice Kennard explained:

A skeptical approach to accomplice testimony is a
mark of the fair administration of justice. From the Crown po-
litical prosecutions, and before, to recent prison camp in-
quisitions, a long history of human frailty and governmental
overreaching for conviction justifies distrust in accomplice
testimony.

(Id. at p. 570, quoting Phelps v. United States (5th Cir. 1958) 252 F.2d 49,
52.) Because accomplices are liable to prosecution for the same offense,

they have a powerful motive to aid the prosecution in convicting a defen-

62 Marcia gave her first statement -- of many, with wildly different
descriptions of what allegedly occurred -- to the police after being arrested,
handcuffed, and taken to the police station in a police car.
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dant, with the hopeful expectation that the prosecution will reward the ac-
complice’s assistance with immunity or leniency. (/d. at p. 572, Kennard,
J., conc.) Accomplices are rarely persons whose veracity is above suspi-
cion; their participation in the charged offense is itself evidence of bad
moral character. (Id. at p. 574, Kennard, J., conc.) Moreover, an accom-
plice’s firsthand knowledge of the details of the crime allows for the con-
struction of plausible falsehoods not easily disproved. (/d. at p. 575, Ken-
nard, J., conc.)

The danger of obtaining crucial testimony from criminals was simi-
larly noted in Commonwealth of the Northern Mariana Islands v. Bowie,
supra, 236 F.3d 1083, where the court noted that “because of the perverse
and mercurial nature of the devils with whom the criminal justice system
has chosen to deal, each contract for testimony is fraught with the real peril
that the proffered testimony will not be truthful, but simply factually con-
trived to ‘get’ a target of sufficient interest to induce concessions from the
government.” (/d. atp. 1124.)

Testimony from accomplices and “snitches” who receive a deal for
their testimony has been a frequent cause of wrongful convictions, as the
Innocence Project has illustrated in its study of cases in which the defen-
dant was later exonerated by DNA tests. (/d. at p. 1124, fn. 6.) The long-
standing rule that a conviction must not rest on accomplice testimony alone
is thus supported by empirical evidence and the law properly requires cor-
roboration to sustain a conviction.

In the present case, there was a lack of corroboration of the testi-
mony of Marcia Johnson, an accomplice as a matter of law. Marcia, who
was initially charged along with appellant, gave her first statement of many
-- with wildly different descriptions of what allegedly occurred -- to the po-
lice after being arrested, handcuffed, and taken to the police station in a po-

lice car. In each statement, appellant’s role and conduct became more and
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more embellished. Indeed, without her testimony, the prosecutor could not
establish the most critical elements of the offense -- intent to rob and a con-
nection of appellant to the murder. As a result, there was insufficient evi-
dence to support appellant’s conviction of the murder or attempted robbery
at Eddie’s Liquor Store and the true finding on the attempted robbery-mur-
der special circumstance allegation.

Because section 1111 is designed to prevent conviction upon suspect
evidence, lack of corroboration enhances the possibility that an innocent
person may be unjustly convicted and sentenced to death in violation of the
Eighth and Fourteenth Amendments, which have greater reliability re-
quirements in capital cases. (Woodson v. North Carolina, supra, 428 U.S.
at p. 305; Gilmore v. Taylor, supra, 508 U.S. at p. 334; Johnson v. Missis-
sippi, supra, 486 U.S. at pp. 584-585; Zant v. Stephens, supra, 462 U.S. at
p. 879.) Depriving appellant of the protection afforded under these princi-
ples is a misapplication of a state law that constitutes a deprivation of a lib-
erty interest in violation of the Due Process Clause of the Fourteenth
Amendment to the federal constitution. (Hicks v. Oklahoma, supra, 447
U.S. at p. 346; Coleman v. Calderon, supra, 150 ¥.3d at p. 1117; Ballard v.
Estelle, supra, 937 F.2d at p. 456.)

Appellant has a constitutionally protected liberty interest of “real
substance” in section 1111 because it provides that “no conviction shall be
had” on uncorroborated accomplice testimony. (See Sandin v. Conner
(1974) 515 U.S. 472, 478.) To uphold appellant’s conviction, when there
was no proper corroboration for the accomplice testimony, would be arbi-
trary and capricious, thus violating due process. (Vitek v. Jones, supra, 445
U.S. at p. 488 [“state statutes may create liberty interests that are entitled to
the procedural protections of the Due Process Clause of the Fourteenth

Amendment”); Hicks v. Oklahoma, supra, 447 U.S. 343.)
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Additionally, the error described above so infected the trial with un-
fairness as to render the convictions a denial of due process of law. (Don-
nelly v. DeChristoforo, supra, 416 U.S. at p. 643; Darden v. Wainwright,
supra, 477 U.S. at pp. 181-182.)

Finally, “[t]he Double Jeopardy Clause forbids a second trial for the
purpose of affording the prosecution another opportunity to supply evi-
dence which it failed to muster in the first proceeding.” (Burks v. United

States (1978) 437 U.S. 1, 11.)

D. DETERMINATION OF ACCOMPLICE
STATUS

(13

Section 1111 defines an accomplice as “. . . one who is liable to
prosecution for the identical offense charged against the defendant on trial
in the cause in which the testimony of the accomplice is given.”

“Liable to prosecution” means “properly liable,” requiring that there
is “probable cause” to believe that the person has committed the offense in
issue. (People v. Rodriguez (1986) 42 Cal.3d 730, 759; People v. Cowan
(1940) 38 Cal.App.2d 231, 242.) Even a person who has been tried and ac-
quitted of the same offense as the defendant may be an accomplice for pur-
poses of section 1111: “The test is not whether she (the alleged accom-
plice) was subject to trial and conviction at the time she testified, but
whether, at the time the acts were committed, and as a result of those acts,
she became ‘liable to prosecution for the identical offense charged against
the defendant.”” (People v. Gordon (1973) 10 Cal.3d 460, 469, citation
omitted).

Under the narrowest view, an accomplice must have “guilty knowl-
edge and intent with regard to the commission of the crime.” (People v.
Gordon, supra, 10 Cal.3d at pp. 466 -467.) To be charged with an identical

offense, the witness need not be the actual perpetrator, but may be a princi-
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pal under section 31; that is, the direct perpetrator or an aider or abettor.
(People v. Fauber, supra, 2 Cal.4th at p. 833.) At common law, an “ac-
complice” includes all particeps criminis, whether they be principals or ac-
cessories before or after the fact. (People v. Coffey, supra, 161 Cal. at p.
439.)

Section 31 takes an expansive view of who is subject to prosecution
for an offense: a principal in the offense includes “all persons concerned in
the commission of a crime . . ., and whether they directly commit the act
constituting the offense, or aid and abet in its commission . . ..” This has
been the definition of an accomplice for almost a century. (People v. Cof-
fey, supra, 161 Cal. at p. 440.)

Because a person who is an accomplice to one crime may be prop-
erly convicted of any offense that is a foreseeable result of the crime that
the accomplice intended to aid, that person is “liable to prosecution™ even if
it could ultimately be proven that he did not have the pre-knowledge and
specific intent needed for the charged offenses ultimately committed.,

[A] defendant whose liability is predicated on his
status as an aider and abettor need not have intended to en-
courage or facilitate the particular offense ultimately com-
mitted by the perpetrator. His knowledge that an act which is
criminal was intended, and his action taken with the intent
that the act be encouraged or facilitated, is sufficient to im-
pose liability on him for any reasonably foreseeable offense
committed as a consequence by the perpetrator.

(People v. Croy (1985) 41 Cal.3d 1,12, fn. 5))

In People v. Solis (1993) 20 Cal. App.4th 264, the defendant drove
around an area where a confrontation had occurred with some rival youths.
As they drove past some youths, appellant’s accomplice, whom appellant
knew was armed, leaned out the window and fired shots, killing one person.
Solis admitted knowing that the shooter had a gun, but denied knowing that

the shooter would use it for any purpose other than to shoot in the air to
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scare the opposing gang. (/d. at pp. 267-269.) Solis was convicted of sec-
ond degree murder, based on a theory of aiding and abetting. Hence, if it is
reasonably foreseeable that a serious crime may result from what com-
mences as another offense, even if that offense is merely a misdemeanor,
then the criminal accessory may be held responsible for the eventual felony,

including murder. (/d. at p. 273.)

E. MARCIA JOHNSON WAS AN ACCOM-
PLICE AS A MATTER OF LAW

Marcia Johnson must be regarded as an accomplice as a matter of
law. Marcia was arrested for the attempted robbery and murder of Richard
Moon and received a plea agreement for the reduced charge of voluntary
manslaughter and immunity in return for her testimony against appellant
and his two co-defendants. Her testimony made clear that she was aware
that a robbery was going to take place and she acted as a scout, going into
the liquor store moments before the robbery to check out the placement of
cameras and employees. In addition, Marcia believed that appellant was
armed when the crime occurred. Marcia was therefore liable for the identi-
cal crimes until she reached an agreement to testify.

To the extent that the test of accomplice status requires that the wit-
ness had “guilty knowledge and intent with regard to the commission of the
crime” (People v. Gordon, supra, 10 Cal.3d 460, 466-467), Marcia quali-
fies as an accomplice because she was well aware of what was going to oc-
cur and helped to advance that occurrence by her actions immediately pre-
ceding the crime. Being liable for and assisting with the crime, with
knowledge that it was going to occur, Marcia was an accomplice as a mat-
ter of law.

Finally, the trial judge acknowledged that Marcia was an accomplice

as a matter of law by so instructing the jury on the attempted robbery and
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murder counts with CALJIC No. 3.16. (CT 3:664; RT 10:2012.) That
Marcia may have been afraid of appellant is not relevant because it is well-
established that duress is not a defense to murder. (People v. Sor1 (2000) 79
Cal.App.4th 224, 233.)

Therefore, she must be regarded as an accomplice as a matter of law.

F. MARCIA JOHNSON’S TESTIMONY WAS
NOT SUFFICIENTLY CORROBORATED

1. GENERAL PRINCIPLES RELAT-
ING TO CORROBORATION

The prosecution has the burden of producing independent evidence
to corroborate the testimony of an accomplice. (People v. Perry (1972) 7
Cal.3d 756, 759, People v. Cooks (1983) 141 Cal.App.3d 224, 258.) The
accomplice’s testimony must be sufficiently substantiated so as to establish
her credibility and satisfy the jury that she is telling the truth. (People v.
Rodrigues (1994) 8 Cal.4th 1060, 1128, People v. Szeto (1981) 29 Cal.3d
20, 27; People v. Martinez (1982) 132 Cal.App.3d 119, 132.)

The corroborative evidence “must relate to some act or fact which is
an element of the crime” so that it directly connects the defendant to the
charged offense. (People v. Rodrigues, supra, 8 Cal.4th 1060, 1128; Peo-
ple v. Zapien, supra, 4 Cal.4th at p. 982; People v. Bunyard (1988) 45
Cal.3d 1189, 1206). It must be sufficient, without aid from the testimony
of the accomplice, to implicate the defendant. If the remaining evidence
requires interpretation and direction by the accomplice’s testimony to give
it value, the corroboration is not sufficient. (People v. Reingold (1948) 87
Cal.App.2d 382, 392-393; People v. Falconer (1988) 201 Cal.App.3d 1540,
1543))
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Corroboration of an accomplice’s testimony as to non-inculpatory
facts is also insufficient because “if there is no inculpatory evidence, there
is no corroboration, though the accomplice may be corroborated in regard
to any number of facts sworn to by him.” (People v. Lohman (1970) 6
Cal.App.3d 760, 766, quoting People v. Morton (1903) 139 Cal. 719, 724.).

Evidence that only gives rise to a suspicion, even a “grave” suspi-
cion, of guilt will not corroborate an accomplice’s testimony. (People v.
Szeto, supra, 29 Cal.3d at p. 43; see CALJIC Nos. 3.10-3.13, 3.18.) Extra-
judicial statements of accomplices are also insufficient to corroborate ac-
complice testimony because, although the out-of-court statement is not part
of the testimony, it still “comes from a tainted source.” (People v. An-
drews (1989) 49 Cal.3d 200, 214; People v. Belton (1979) 23 Cal.3d 516,
524-526.) Therefore, Marcia’s prior statements may not be considered as
corroboration. (People v. Andrews, supra, 49 Cal.3d 200, 214, citing Peo-
ple v. Bowley, supra, 59 Cal.2d at p. 859.);

“The trier of fact’s determination on the issue of corroboration is
binding on the reviewing court unless the corroborating evidence should
not have been admitted or does not reasonably tend to connect the defen-
dant with the commission of the crime.” (People v. McDermott (2002) 28
Cal.4th 946, 986.)

2. EXAMPLES OF INSUFFICIENT
CORROBORATION

Association with other people involved in the crime is not sufficient
corroboration. “It is not with the thief that the connection must be had, but
with the commission of the crime itself.” (People v. Robinson (1964) 61
Cal.2d 373, 400; In re Ricky B. (1978) 82 Cal.App.3d 106, 111.)

People v. Falconer, supra, 201 Cal.App.3d 1540, illustrates the key

requirement that evidence merely connecting the defendant to the perpe-
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trators is not enough. There, several intruders attempted to stea.l marijuana
plants from the victim. One of the intruders testifted that the defendant had
planned the raid, bought stockings ahead of time, went with the others to
view the property, and did several acts in furtherance of the plam, returning
with the others to commit the robbery. One of the intruders wore a Hal-
loween mask, and the accomplice assumed it was the defendant. (/d. at p.
1542.) The corroborating evidence established that the defendant was the
father of one of the intruders, that he visited the victim’s residence before
the robbery, and knew the victim grew marijuana. (/d. at p. 1543.) This
evidence was held insufficient as a matter of law to corroborate the accom-
plice’s testimony because it only connected the defendant with the perpe-
trators, not with the crime. The showing of what amounted to suspicious
circumstances was not enough to connect the defendant to the crime. (/d. at
pp- 1543-1544.)

Similarly, in People v. Robinson, supra, 61 Cal.2d 373, the only
evidence inculpating the defendant were his fingerprints on a car involved
in the offense, the fact that he gave conflicting and evasive replies when
accused of involvement in the offense, and an adoptive admission impli-
cating him. This Court held that those three items, neither independently
nor cumulatively, were sufficient to corroborate the statements of the ac-
complice. (I/d. at p.398.)

“Evidence of mere opportunity to commit a crime is” also “not suffi-
cient corroboration.” (People v. Boyce (1980) 110 Cal.App.3d 726, 737;
see also People v. Robbins (1915) 171 Cal. 466, 474-476.) In Boyce, the
accomplices testified about the defendant’s involvement in the offenses of
selling, concealing, and withholding stolen property. The cofroborating
evidence established that a burglary occurred, that the defendant knew the
victims, their schedules, and where they lived, that he was a friend of one

of the participants in the scheme, and that he had been to his home at about
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the same time that the stolen goods were delivered was not sufficient cor-
roboration, because it established only that he had the opportunity to com-
mit the offenses. (People v. Boyce, supra, 110 Cal.App.3d at pp. 736-737.)
“Corroboration must be more than just a casting of suspicion on a defen-
dant.” (Id. atp.737.)

Nor is it enough to show merely the commission or the circum-
stances of the offense. Thus, in People v. Martinez, supra, 132 Cal.App.3d
at pp. 132-133, where no witness other than the accomplice identified the
defendant as one of the robbers, the corroborating testimony about the type
and color of the motorcycle involved, the number of participants in the rob-
bery, the racial identification of the defendant, and the number and type of

guns was insufficient to corroborate the testimony.

3. EXAMPLES OF SUFFICIENT COR-
ROBORATION

Accomplice testimony may be corroborated by “direct physical evi-
dence that does not rely on witness credibility.” (People v. Narvaez (2002)
104 Cal.App.4th 1295, 1305.) In Narvaez, there was evidence that the de-
fendant had no abparent source of money and had gone on a spending spree
in Las Vegas. Because the defendant was found to be in possession of
large amounts of cash bundled in the same manner as money stolen in the
robbery, it was held that there was sufficient corroboration. (/d. at p. 1305.)

Although Narvaez stated that the relationship of the parties may be
considered in determining whether there is sufficient corroboration for ac-
complice testimony, it did not say that such evidence was sufficient by it-
self. Narvaez cited two cases, People v. Henderson (1949) 34 Cal.2d 340,
and People v. Williams (1954) 128 Cal.App.2d 458, for the proposition that
evidence concerning the relationship of the parties “may be taken into con-

sideration by the jury in determining the sufficiency of the corroboration of
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an accomplice’s testimony.” (People v. Narvaez, supra, 104 Cal.App.4th at
p. 1305.) However, in both cases there was other corroboration beyond the
relationship of the parties. In Henderson, witnesses testified that the defen-
dant and accomplice were together most of the day preceding the attempted
robbery and a few hours before the robbery. A non-accomplice witness tes-
tified that she sold the defendant the type of gun used in the robbery and it
was taken from her home shortly before the robbery. (People v. Hender-
son, supra, 34 Cal.2d at p. 343.) Thus, Henderson was connected to facts
relating to the offense -- the weapon used. In Williams, the defendant’s car,
loaded with stolen goods, was found at the scene of the burglary, he at-
tempted to avoid detection, gave an assumed name when apprehended, and
he was in possession of other stolen goods. (People v. Williams, supra, 128
Cal.App.2d at pp. 461-463.)

In People v. Andrews, supra, 49 Cal.3d 200, 211, sufficient corrobo-
ration was found where the defendant’s fingerprints were found on the floor
of the murder scene an inch from the body, and the defendant admitted his
guilt to other people. (/bid) Similarly, in People v. Zapien, supra, 4
Cal.4th 929, 982 corroborating evidence included the fact that the defen-
dant was seen shortly after the murder with blood on his person, he left
town on a bus, the victim’s car was found abandoned at the bus station, and
the defendant’s fingerprint was found on the gearshift lever, indicating that
he was the last person to drive the vehicle. (/d. at pp. 982-983.)

Recently, in People v. Boyer (2006) 38 Cal.4th 412, this Court held
that there was “ample corroboration” connecting the defendant to the crime
where, along with other evidence, the defendant made a comment hinting
he had been involved in the murder and blood from pants recovered from
the defendant’s house contained stains that matched both of the victims’

blood.
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Sufficient corroboration thus generally consists of physical evidence
-- such as possession of stolen property or fingerprints -- or admissions that
connect the defendant to the particular crime. The evidence presented in
this case allegedly corroborating Marcia Johnson’s testimony fell short of

what the law requires.

G. THE ACTS RELIED ON TO CORROBO-
RATE MARCIA JOHNSON’S TESTI-
MONY ARE INSUFFICIENT TO SUP-
PORT THE FIRST DEGREE MURDER
CONVICTION

As explained above, the sufficiency of corroborative evidence is de-
termined by viewing the case without the accomplice testimony. If the re-
maining testimony does not implicate the defendant in the murder of Rich-
ard Moon, the corroborative evidence is insufficient and appellant’s con-
viction must be reversed.

Here, the corroborating evidence did not implicate or connect ap-
pellant to the killing at Eddie’s Liquor Store in which Moon perished. In-
stead, it merely tended to connect him to the other alleged perpetrators or to
show that he had t.he opportunity or motive to commit the crime. While the
evidence arguably may have created a suspicion of guilt, the corroborating
evidence was insufficient as a matter of law to support appellant’s convic-
tion of first degree murder.

Other than Marcia’s accomplice testimony, no evidence connected
appellant to the shooting. No witness positively identified appellant as be-
ing at the crime scene.

Iris Johnston testified that Marcia, Johnson, Taylor, and appellant ar-
rived together to pick her up shortly after the time ascribed to the crime at
Eddie’s Liquor Store. They rode in the van Taylor borrowed from Zonita

Wallace. Peter Motta observed a similar van under what he described as
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suspicious circumstances indicative of involvement in the crime, but could
not identify the van itself. There was no other evidence about the van’s
possible involvement in the crime or at the crime scene. Hence, this por-
tion of Iris’ testimony only demonstrates that the four people in the van --
people who admittedly knew each other well prior to that date -- were con-
nected to each other but does not show a connection to the crime. Mere
connection to other perpetrators is insufficient corroboration of accomplice
testimony to uphold a conviction. (People v. Falconer, supra, 201
Cal.App.3d at pp. 1543-1544; People v. Robinson, supra, 61 Cal.2d at p.
398.) Similarly, proximity in time between the van ride and the crime
shows but mere opportunity to commit the crime and is insufficient cor-
roboration to support a conviction. (People v. Boyce, supra, 110
Cal.App.3d at pp. 736-737.)

Iris testified that while driving helicopters were spotted in the air
above the van and appellant made a comment that they knew the people
who did the robbery. The statement allegedly made by appellant did not
connect appellant to the crime because all that it demonstrated was potential
knowledge about people who committed an unspecified robbery. Appellant
neither said anything more definite about the crime he was speaking of nor
did he say that the people in the van were the ones who committed the rob-
bery. In contrast, Marcia testified that she saw the helicopters, but she did
not testify that she heard this statement from appellant, so on one level, Iris’
testimony did not corroborate anything testified to by Marcia and, on an-
other level, it worked against one of the purposes of corroboration because
it served to disprove Marcia’s credibility.

Iris also testified that she wrote appellant a letter®? in which she ac-

cused him of committing an unspecified crime and that appellant never re-
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sponded to the letter. Thus, the prosecution argued, appellant’s silence in
the face of the letter acted as an adoptive admission. The letter from Iris
reveals a different story. Iris wrote about things she observed during the
day that caused her concern and mentioned matters spoken of in the van.
Critically, she did not accuse anyone of doing anything, writing that she
thought they might be involved in the L.ong Beach robbery because of the
helicopters, their statements, and their comments while watching the news.
Because there was no accusation, there was nothing to respond to so that
silence could be construed as an admission. Even the trial judge believed
that the letter was a weak adoptive admission. (RT 5:888.) Again, nothing
in the letter or his lack of response thereto connected appellant to the crime.
Finally, the alleged adoptive admission should not be used to corroborate
Marcia’s testimony because it was improperly admitted.%*

The various descriptions of the perpetrators made by drivers in the
neighborhood were vague and could not be connected to appellant. In ad-
dition, Steven Miller’s out-of-court description of the perpetrators should
not be used to corroborate Marcia’s testimony because it was improperly

admitted.®> More importantly, Miller also was unable to identify appellant.

63 Exhibit 2.

64 In Argument VI, ante, appellant argues that the letter was improp-
erly admitted as an adoptive admission both because there was no demon-
stration that appellant read it and had the opportunity to respond, and
because a letter was recovered, addressed to Iris from appellant, which
could have been a response to the letter, but it was lost by the police prior
to discovery disclosure to the defense. If the letter should have been ex-
cluded, the lack of response to the letter should not be considered for cor-
roborative purposes. (People v. McDermott (2002) 28 Cal.4th 946, 986.)

65 In Argument Il1, ante, appellant argued that Miller’s statement to
the police was inadmissible as violative of the Confrontation Clause. Be-
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Similarly, the evidence that one of the perpetrators wore a black T-shirt
with a Nike swoosh does little to connect appellant to the crime. The fact
that a similar shirt was found in his closet adds little to the calculus because
of the widespread, generic nature of the shirt. Far too many persons are
likely to have this same shirt to afford it evidentiary value corroborating an
accomplice.

Did appellant, prior to the incident at Eddie’s Liquor Store, possess
and utilize the gun ultimately used in the shooting at Eddie’s Liquor Store?
Possibly, although the evidence also gave rise to an inference that while he
obtained it in the Rite Way Market robbery a month earlier and it was
found among his belongings at his grandmother’s house one week after the
shooting, someone else was present with the gun at the time of the shoot-
ing. There was no evidence demonstrating that appellant was the shooter --
from Marcia Johnson or anyone else -- or that he was in possession of the
gun used in the shooting. Possession of a weapon before and after a crime -
- without more -- demonstrates only opportunity and does not prove that
appellant was present at the scene of the Eddie’s robbery.

The videotape of the scene inside Eddie’s Liquor Store -- and the
still photographs made from the videotape -- were inconclusive. The origi-
nal videotape and photographs did not show faces, so they did not connect
anyone to the crime. The enhanced videotape and photographs allegedly
showing appellant were of very poor quality and could be interpreted to

show almost any African American male. Finally, the still photographs

cause it should have been excluded, it should not be considered for cor-
roborative purposes. (People v. McDermott, supra, 28 Cal.4th at p. 986.)
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should not be used to corroborate the testimony of an accomplice because
they were improperly admitted.5

Finally, the prior crime evidence from Rite Way Market was osten-
sibly used to demonstrate identity and common plan. There was little in
common between the two crimes, thus vitiating the inference sought to be
drawn from that evidence.®” Indeed, like the factual scenario in People v.
Falconer, supra, 201 Cal.App.3d 1540, where evidence showing only a re-
lationship between the parties was deemed to be insufficient corroboration,
the evidence presented in appellant’s case established only that the parties
charged knew one another. Again, because this evidence was improperly
admitted, it cannot be used to corroborate Marcia’s accomplice testimony.

It is clear why the prosecution sought Marcia’s testimony. Without
it, the case against appellant was weak and circumstantial. Appellant’s
conviction was far less likely to occur without her testimony. She was
sought out despite the fact that Taylor arguably was less culpable -- he was
only the driver without any other connection to the crime whereas she was
a scout, going into the liquor store prior to the alleged robbery -- because of
the impact and significance of her testimony and her eagerness to cut a
deal. Predictably, she was not the world’s best witness, having given nu-
merous versions of the incident to the police and constantly contradicting

herself on the witness stand as she sought to save herself from the inculpa-

6 In Argument VII, ante, appellant argues that the enhanced video-
tape and the still photographs made from it were improperly introduced into
evidence for lack of foundation. To that extent, they should not be consid-
ered for corroborative purposes. (People v. McDermott, supra, 28 Cal.4th
at p. 986.)

67 In Argument VII, ante, appellant argues that the prior crime evi-
dence was improperly introduced to demonstrate identity and common
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tory burdens leveled on the three defendants in the trial. This omly serves to
underscore the wisdom and importance of requiring independent corrobo-
ration of accomplice testimony. Viewing the case without Marcia’s testi-
mony and the mass of improperly admitted evidence that the jury heard or
observed, there was insufficient corroborative evidence to convict appel-
lant.

Lacking corroboration, there was a dearth of that type of evidence
“*of ponderable legal significance . . . reasonable in nature, credible, and of
solid value’” required by People v. Johnson, supra, 26 Cal.3d at p. 576, for
this court to find that appellant committed a first degree murder. Viewing
the case without Marcia’s testimony, there was insufficient evidence to
convict appellant.

Accordingly, appellant’s conviction of the first degree murder count

arising from the crime at Eddie’s Liquor Store must be reversed.

H. THE ACTS RELIED ON TO CORROBO-
RATE MARCIA JOHNSON’S TESTI-
MONY ARE INSUFFICIENT TO SuUP-
PORT THE ATTEMPTED ROBBERY
CONVICTION

Whether or not this Court finds that there was sufficient corrobora-
tion to support the first degree murder conviction, as argued ante, a differ-
ent analysis is mandated in considering whether there was sufficient cor-
roboration of Marcia’s accomplice testimony to support the attempted rob-
bery count arising at Eddie’s Liquor Store.

Key to this discussion is the fact that nothing was taken at Eddie’s
Liquor Store, despite the obvious availability of visible cash. " The cash

drawer on the register was found closed. Nothing was disturbed. Although

plan. To that extent, it should not be considered for corroborative purposes.
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Richard Moon was killed, there was no evidence inside the store that a rob-
bery was attempted other than Marcia’s accomplice testimony. This is a
crucial and dispositive fact because Marcia was two blocks away, sitting in
the van, when the robbery was allegedly attempted and she could not testify
about what happened inside the store.

Culpability for robbery is defined by section 211, which states:

Robbery is the felonious taking of personal property in
the possession of another, from his person or immediate pres-
ence, and against his will, accomplished by means of force or
fear.

“To secure a robbery conviction, the following elements must be proved:
(1) A person had possession of property of some value however slight; (2)
the property was taken from that person or from his immediate presence;
(3) the property was taken against the will of that person; (4) the taking was
accomplished by either force or fear; and (5) the property was taken with
specific intent permanently to deprive that person of the property.” (People
v. Carrasco (2006) 137 Cal.App.4th 1050, 1057, citation omitted.)

“The crime of attempt occurs when there is “a specific intent to
commit a crime and a direct but ineffectual act done towards its commis-
sion.” (§ 21a.) “To ‘“constitute an attempt, there must be (a) the specific
intent to commit a particular crime, and (b) a direct ineffectual act done to-
wards its commission. ... To amount to an attempt the act or acts must go
further than mere preparation; they must be such as would ordinarily result
in the crime except for the interruption.”” (In re Smith, 3 Cal.3d 192, 200
[90 Cal.Rptr. 1, 474 P.2d 969], quoting from 1 Witkin, Cal. Crimes (1963)
§ 93, p. 90.)" (People v. Welch (1972) 8 Cal.3d 106, 118, italics in origi-
nal.) “Where the intent to commit the crime is clearly shown, an act done

toward the commission of the crime may be sufficient for an attempt even

(People v. McDermott, supra, 28 Cal.4th at p. 986.)
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though that same act would be insufficient if the intent is not as clearly
shown.” (People v. Bonner (2000) 80 Cal.App.4th 759, 764, citation omit-
ted.)

To provide corroboration of Marcia’s testimony about the attempted
robbery, a connection is needed to more than the mere fact that there was a
killing. As previously noted, the corroborative evidence “must relate to
some act or fact which is an element of the crime” so that it directly con-
nects the defendant to the charged offense. (People v. Rodrigues, supra, 8
Cal.4th at p. 1128.) The two elements of an attempted robbery are the in-
tent to commit a robbery and an act in furtherance of the robbery. Hence,
while arming might corroborate a killing, in contrast, it does nothing to
specifically show that a robbery was attempted at the same time. Similarly,
demonstrating that appellant may have been present at the scene of a shoot-
ing does not demonstrate that a robbery was attempted. Without more, the
fact that the shooting occurred in a liquor store is mere happenstance.

Indeed, robbery cases in which accomplice testimony is deemed cor-
roborated largely focus on the discovery of proceeds from the robbery.
(See, e.g., People v. Narvaez, supra, 104 Cal.App.4th at p. 1303 [evidence
of defendants’ possession of stolen jewelry corroborated accomplice]; Peo-
ple v. Jenkins (1973) 34 Cal.App.3d 893, 899-900; People v. Harris (1948)
87 Cal.App.2d 818, 822-823.) Where testimony is adequately corroborated
by evidence other than the discovery of proceeds, this has been deemed suf-
ficient corroboration to support a conviction. the (See, e.g., People v.
Tewksbury (1976) 15 Cal.3d 953, 971-972 [second non-accomplice witness
described all aspect of planning and aftermath the same as accomplice wit-
ness]; People v. Johnson (1973) 33 Cal.App.3d 9, 22-23 [police observa-
tions immediately after robbery of the defendant acting suspiciously and of
rifle found on floor of car corroborated accomplice testimony]; People v,

Davis (1962) 210 Cal.App.2d 721, 728-730 [extrajudicial statement of co-
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conspirator corroborated accomplice]; People v. Ray (1962) 210
Cal.App.2d 697, 703-704 [fingerprints found at scene and admissions cor-
roborated accomplice].) Each of these cases demonstrate corroboration re-
lating to a robbery far greater than present here.

Similarly, cases where courts have found sufficient evidence cor-
roborating an attempted robbery present much more evidence than is pre-
sent here. (See, e.g., People v. Jackson (1963) 222 Cal.App.2d 296, 298
[corroborative evidence showed defendant entered store, pointed a gun at
store operator, and said, “This is it.”]; People v. Gilbert (1963) 214
Cal.App.2d 566, 567-568 [where two armed men appeared in market after
closing time, displayed their weapons at proprietor near cash drawer and
moved others to rear room, failure to verbally demand money did not bar
inference of attempted robbery].) In the case against appellant, there was
no evidence inside the store indicating that anything was taken. There was
no evidence of proceeds being found afterwards, no evidence of prior plan-
ning or anything else connecting appellant to what happened in the liquor
store. Appellant did not admit that he took part in a robbery attempt. Other
than the accomplice testimony of Marcia Johnson, the prosecution could
not prove appellant’s involvement in a robbery.

The extremely weak state of corroboration of Marcia’s testimony on
the attempted robbery count was articulated early in the trial by the prose-
cutor. Arguing that evidence of the earlier Rite Way Market robbery was
admissible in the Eddie’s Liquor Store incident, she stated that the showing
sought from the Rite Way videotape was intent to rob because it was neces-
sary to corroborate the testimony of Marcia Johnson on the underlying rob-

bery of the robbery-murder special circumstance allegation.%8 V(RT 4:665-

68 Specifically, the prosecutor argued:
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666.) In allowing use of the evidence, the trial judge joined in this assess-
ment. (RT 4:688-689.)

The videotape of the incident at Eddie’s Liquor Store shows nothing
of what occurred.®® Two people are seen arriving and two people are seen
leaving. Beyond that, nothing else that occurs during the incid ent, includ-
ing the killing of Richard Moon, is shown on the videotape.

Appellant has previously argued that the evidence from the Rite
Way robbery was inadmissible to prove intent to rob at Eddie’s Liquor
Store and that erroneous use of the evidence should not be permitted to cor-
roborate Marcia’s testimony that appellant harbored an intent to rob. Simi-
larly, no other items of evidence found inadmissible by this Court should be
so considered.” (People v. McDermott, supra, 28 Cal.4th at p. 986.)

Viewing the case without Marcia’s testimony and other evidence
found inadmissible by this Court, there was insufficient corroborative evi-
dence to support her testimony, as the evidence outside of accomplice tes-
timony fails to “do more than raise a conjecture of suspicion of guilt.”

(People v. Szeto, supra, 29 Cal.3d at p. 27.)

Also, in footnote three, I’'ve also noted the additional
requirement under People versus Hamilton that we should
corroborate the underlying felony where we use an accom-
plice to establish that the special circumstances.y Marcia
Johnson’s testimony standing alone is not sufficient to estab-
lish the underlying robbery aspect for the purposes of the spe-
cial circumstances allegation.| It is not sufficient to establish
the case in this particular case.§ The issue is really one of in-
tent, what was the reason why they entered the market.

(RT 4:666.)

69 Exhibit 36.

70 Argument VIII, ante.
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Lacking corroboration, there was a dearth of that type of evidence
“‘of ponderable legal significance . . . reasonable in nature, credible, and of
solid value’” required by People v. Johnson, supra, 26 Cal.3d at p. 576, for
this court to find that appellant committed an attempted robbery.

Accordingly, appellant’s conviction of the attempted robbery count

arising from the crime at Eddie’s Liquor Store must be reversed.

L INSUFFICIENT EVIDENCE TO SUPPORT
THE ATTEMPTED ROBBERY COUNT
REQUIRES REVERSAL OF THE FIRST
DEGREE MURDER COUNT BECAUSE IT
WAS PREMISED ON A THEORY OF AT-
TEMPTED ROBBERY-MURDER

Lack of substantial evidence to support the attempted robbery also
undermines the verdict of first degree murder to the extent it rests on the
theory of felony-murder, also requiring independent corroboration of the
underlying felony. (See People v. Rodrigues, supra, 8 Cal.4th 1060, 1129-
1130.)

Felony-murder was only one of the theories of first degree murder
presented to the jury. The jury was instructed that it could find appellant
guilty of first degree murder on either a theory of attempted robbery-murder
or premeditated murder.”! (CT 3:697-699.) The factually unsupported the-
ory of attempted robbery-murder should not have been presented to the
jury. (People v. Guiton (1993) 4 Cal.4th 1116, 1131.)

Traditionally, reversal is required where it is unknown whether the
jury relied upon an erroneous instruction which states an improper legal

theory. (People v. Green (1980) 27 Cal.3d 1, 69-70.) People v. Guiton,

7! The jury was instructed with CALJIC No. 8.20 on deliberate and
premeditated murder and CALJIC No. 8.21 on first degree felony-murder.
(CT 3:697-699.)
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supra, 4 Cal.4th 1116, limited the Green rule regarding the standard of
prejudice to be utilized by a reviewing court when the jury has been in-
structed with both correct and incorrect theories upon which it can premise
culpability. Predicating its determination on the distinction between legal
theories and factual theories, the Court found that where the jury is in-
structed on an unsupported factual theory, it is prejudicial only if “a review
of the entire record affirmatively demonstrates a reasonable probability that
the jury in fact found the defendant guilty solely on the unsupported the-
ory.” (Id. at p. 1130.) Thus, when “the inadequacy of proof is purely fac-
tual, of a kind the jury is fully equipped to detect, reversal is not required
whenever a valid ground for the verdict remains, absent an affirmative indi-
cation in the record that the verdict actually did rest on the inadequate
ground.” (/d. at p. 1129) “The error is therefore one of state law subject to
the traditional Watson test applicable to such error. Under Watson, reversal
is required if it is reasonably probable the result would have been more fa-
vorable to the defendant had the error not occurred.””? (Id. at p. 1130.)

In Guiton, this Court defined the difference between a factual and
legal theory. If the jury is simply faced with a question of what the defen-
dant did or intended to do, the issue is factual. (/d. at p. 1129, fn. 1, citing
People v. Houts (1978) 86 Cal.App.3d 1012 [insufficient evidence that the
defendant attempted to sodomize the victim].) In Guiton, the factual theory
was whether or not the defendant sold cocaine. However, when an appel-
late court makes a determination whether or not the defendant’s act is suf-
ficient to satisfy the elements of the statute, the insufficiency is a legal the-
ory. (Id. at p. 1129, fn. 1, citing People v. Green, supra [insufficient evi-

dence of kidnapping asportation based on distance moved].)

2 People v. Watson, supra, 46 Cal.2d at p. 836.
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Appellant submits that the insufficiency in the present case is a legal
issue. The question presented is the failure to present sufficient evidence to
corroborate accomplice testimony. It does not depend upon appellant’s in-
tent. Instead, the issue presented requires a solely legal conclusion --
whether there is uncorroborated accomplice testimony. (People v. Cuevas,
supra, 12 Cal.4th at p. 261.)

Because the jury in appellant’s case was misinstructed on the unsup-
ported theory of attempted robbery-murder, the question before this Court
is legal in nature. Thus, a different standard of prejudice is mandated, and
reversal is required “unless it is possible to determine from other portions
of the verdict that the jury necessarily found the defendant guilty on a
proper theory.” (People v. Guiton, supra, 4 Cal.4th at p. 1131, italics
added.) In other words, does the verdict reveal that the jury necessarily
found appellant guilty of premeditated first-degree murder?

Appellant asserts that it does not. The verdict merely states that ap-
pellant is guilty of first degree murder with a finding of true on the at-
tempted robbery-murder special circumstance allegation. The concurrent
verdict finding him guilty of attempted second degree robbery, if anything,
demonstrates that the jury relied on a felony-murder theory to convict of
first degree murder, not premeditation and deliberation. The true findings
on the special circumstance and gun use allegations likewise demonstrate
that the jury relied on a theory of felony-murder, rather than premeditation
and deliberation, to convict. (CT 3:734-736.)

Based on the evidence adduced at trial, the verdict clearly demon-
strates that the jury did not find appellant guilty on a proper theory. Be-
cause there was insufficient factual and legal evidence to establish the un-
derlying attempted or completed felony, reversal is mandated because the

jury clearly relied on a felony-murder theory to convict.
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In her opening argument to the jury, the prosecutor argued that ap-
pellant was the actual killer and could be found guilty of first degree mur-
der on both an express malice with premeditation and deliberation theory
and a felony-murder theory. (RT 10:2080-2086.) After arguing to the jury
in abbreviated fashion that they could find appellant guilty of first degree
murder based on premeditation and deliberation (RT 10:2082-2083), the
prosecutor stated:

Now, [ want to tell you about felony murder, and /
want to tell you to stay on the road to felony murder.q But |
think it’s important that you understand the distinctions be-
tween all forms of murder.y Felony murder includes murders
with implied malice. It includes murders that have an intent
to kill.§ They include intentional killings that are performed
with premeditation deliberation.§ Felony murder includes all
these types of murder.q The felony murder rule is what I like
to say is a no fault insurance plan that the Legislature has
taken out on each one of its citizens, and under that plan,
what the Legislature has said, what the law says is, Mr. Rob-
ber, you embark on a robbery, you attempt to rob somebody,
we don’t care whether or not at the point you killed it was in-
tentional, we don’t care if it’s unintentional, we don’t even
care if it’s accidental, if a person dies during the commission
of a robbery or an attempted robbery, we say it’s murder in
the first degree. We don’t assess fault or blame. We don’t
engage in the decision as to whether or not this was inten-
tional, unintentional or accidental. A person dies during the
commission of an attempted robbery, that is automatically
murder in the first degree.q You are -- your victim’s insurer.q
If your victim dies, you are guilty of murder in the first de-
gree, and it goes further than that.q It says, Mr. Aider and
Abettor, not only will the actual killer be the insurer of your
victim’s life, but you, too, must ensure the continuing life and
safety of your victim.§ Because if anyone killed, any one of
the confederates, anyone who is participating n this robbery
kills, every person who either directly, indirectly or as an
aider and abettor participated in that robbery is guilty of mur-
der in the first degree.§y And we’re not going to set out to de-
cide whether or not it’s intentional, unintentional or acciden-
tal, we don’t even care which one of you pulled the trigger.q
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If one of you pulls the trigger, everyone is guilty-- is respon-
sible to that victim in the tune of murder in the first degree.q
In this case, stay on the road to felony murder. You must
first acquit the defendants of murder in the first degree under
the felony murder rule before you can convict of a lesser of-
fense of second degree.§ You must find there is no felony in
progress. In this case, clearly, the felony was in progress.q
Everyone of them is guilty of murder in the first degree, re-
gardless of who pulled the trigger, regardless of the intent.

(RT 10:2084-2086, italics added.) A minute later, while discussing the at-
tempted robbery-murder special circumstance allegation, the prosecutor
stated:

If they participate in a robbery, all [are] guilty of
murder in the first degree.q First degree.

(RT 10:2087, italics added.) Shortly after, the prosecutor finished her
opening argument:

In this case, I ask you to bring back a verdict of guilt
as to each of these defendants under the felony murder rule,
to find that it is murder in the first degree, to find that the de-
fendant Chism personally used a firearm, and to find that they
all participated in a robbery as active participants and with
reckless disregard for life, to find that special circumstances
allegation to be true.§ Thank you.

(RT 10:2088, italics added.)

During her closing argument, the prosecutor made the following

comment:

This is a case where an attempted robbery is clear. A
person was killed. The robbery was still in progress at the
time that that attempted robbery or Mr. Moon was killed.q
That makes it felony murder, although, as I've described, fel-
ony murder contains some of the components of other types of
murder.Y If you find that there was an attempted robbery,
you are dutybound to convict every person who participated
in that attempt of murder in the first degree.

(RT 10:2181, italics added.) The prosecutor finished her closing argument
by stating:
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They went in there, with one purpose, one goal in
mind, to rob Eddie’s Liquor Store. And things went awry.
Mr. Moon is dead. He was killed during the commission of
an attempted robbery.§ You should find each of these defen-
dants guilty of that crime and find them guilty of murder in
the first degree under the felony murder rule. They were
each major participants in that crime. They acted with reck-
less disregard for life. You find the specials circumstances to
be true as well.§ Thank you.

(RT 10:2207, italics added.)

With the exception of the short reference to premeditation and delib-
eration in her opening argument, the prosecutor did not urge the jurors to
convict appellant of first degree murder on that theory. Indeed, there was
little to demonstrate premeditation and deliberation in this case. Assuming
appellant was armed, he had shown a clear disinclination to use a weapon at
the earlier Rite Way robbery, counseling his fellow perpetrators not to turn
a robbery into a murder. No evidence established that appellant made pre-
crime comments indicating a willingness to use the gun. And, there was
nothing in evidence demonstrating what occurred inside the liquor store.

The prosecutor repeatedly urged the jury to find appellant guilty of
first degree murder solely based on a felony-murder theory. The prosecu-
tor’s argument makes clear that she viewed felony-murder as a far stronger,
more straightforward, and trouble-free theory on which to obtain the de-
sired conviction. There is no reason to treat this issue as less crucial than
the prosecutor repeatedly did in her argument. (People v. Cruz, supra, 61
Cal.2d at p. 868; People v. Powell, supra, 67 Cal.2d at p. 57.)

Appellant was found guilty of the attempted second degree robbery
at Eddie’s Liquor Store. (CT 3:735.) The first degree murder verdict in
this case was accompanied by a true finding on the attempted robbery-mur-
der special circumstance (CT 3:734), which could be reached only if the

jury believed someone had committed an attempted robbery.
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Here, the jury must have considered the felony-based murder theory
as a first order of business, determining defendant was the actual killer. Al-
though inadequacy of proof of felony-murder may have been a factual mat-
ter that the jury was presumed to be “fully equipped to detect” (People v.
Guiton, supra, 4 Cal.4th at p. 1129), such detection was rendered extremely
difficult here because the inadequacy involved the more subtle legal ques-
tion of whether there was sufficient evidence independently corroborating
accomplice testimony regarding the charged crime of attempted robbery
rather than the murder itself.

The record affirmatively demonstrates a reasonable probability that
the jury found appeliant guilty of first degree murder based solely on an in-
sufficient felony-murder theory and appellant’s conviction of first degree
murder must be reversed.

“The Double Jeopardy Clause forbids a second trial for the purpose
of affording the prosecution another opportunity to supply evidence which
it failed to muster in the first proceeding.” (Burks v. United States, supra,
437 U.S. at p. 11.) When a crime -- such as first degree murder -- can be
based on multiple theories, failure of the prosecution to present sufficient
evidence to support one of the theories -- such as felony-murder -- fore-
closes retrial on that theory. (People v. Llamas (1997) 51 Cal.App.4th
1729, 1741; People v. Young (1987) 190 Cal.App.3d 248, 254-259.)

Accordingly, appellant’s conviction of first degree murder must be
reversed and, if the prosecution should choose to retry appellant on that

charge, retrial on a theory of felony-murder must be precluded.
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J. INSUFFICIENT EVIDENCE TO SUPPORT
THE ATTEMPTED ROBBERY COUNT
REQUIRES REVERSAL OF THE TRUE
FINDING ON THE ROBBERY-MURDER
SPECIAL CIRCUMSTANCE ALLE GA-
TION

“When the special circumstance requires proof of some other crime,
that crime cannot be proved by the uncorroborated testimony of an accom-
plice.” (People v. Hamilton, supra, 48 Cal.3d at p. 1177.) Here, the crime
was attempted robbery and, as previously argued, Marcia Johnson’s ac-
complice testimony about that crime was uncorroborated.

Given the lack of evidence independent of accomplice testimony to
support the crime of attempted robbery, the attempted robbery-murder
based special circumstance must be reversed for insufficient corroborating
evidence. (/bid.)

Because any further proceedings on a special circumstance are
barred under the principles of double jeopardy when substantial evidence of
the special circumstance is lacking, the special circumstance of murder dur-
ing the commission of an attempted robbery must be dismissed. (Burks v.
United States, supra, 437 U.S. at pp. 14-15; People v. Morris, supra, 46
Cal.3d at p. 22, disapproved on another point in In re Sassounian, supra, 9
Cal.4th at pp. 543-544, fn. 5; People v. Green, supra, 27 Cal.3d at p. 62;
People v. McDonald (1984) 37 Cal.3d 351, 378.)
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XI. THE CUMULATIVE EFFECT OF THE ERRORS
WAS PREJUDICIAL AND MANDATES REVER-
SAL

Even where individual errors do not result in prejudice, the cumula-
tive effect of such errors may require reversal. (Lincoln v. Sunn (9th Cir.
1987) 807 F.2d 805, 814, fn. 6 [cumulative errors may result in an unfair
trial in violation of due process]; accord United States v. McLister (9th Cir.
1979) 608 F.2d 785, 788; see also People v. Hill (1998) 17 Cal.4th 800,
845-847 [cumulative effect of multiple errors resulted in miscarriage of jus-
tice, requiring reversal under California Constitution]; Donnelly v.
DeChristoforo, supra, 416 U.S. at pp. 642-43 [cumulative errors may so
infect “the trial with unfairness as to make the resulting conviction a denial
of due process™].)

Where there are a number of errors at trial, “a balkanized, issue-by-
issue harmless error review” is far less meaningful than analyzing the over-
all effect of all the errors in the context of the evidence introduced at trial
against the defendant. (United States v. Wallace (9th Cir. 1988) 848 F.2d
1464, 1476.) Accordingly, in this case, all of the guilt phase errors must be
considered together in order to determine if appellant received a fair guilt
trial.

Furthermore, when errors of federal magnitude combine with non-con-
stitutional errors, all errors should be reviewed under the standard of Chap-
man v. California, supra, 386 U.S. at p. 24, requiring reversal unless re-
spondent can demonstrate that the error was harmless beyond a reasonable
doubt. In People v. Williams (1971) 22 Cal.App.3d 34, the Court summa-
rized the multiple errors committed at the trial level and concluded:

Some of the errors reviewed are of constitutional di-
mension. Although they are not of the type calling for auto-
matic reversal, we are not satisfied beyond a reasonable doubt
that the totality of error we have analyzed did not contribute
to the guilty verdict, was not harmless error. (Harrington v.
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California, 395 U.S. 250, 255 [23 L.Ed.2d 284, 288, 89 S.Ct.
1726]; Fontaine v. California, 390 U.S. 593, 596 [20 L.EEd.2d
154, 157, 88 S.Ct. 1229]; Chapman v. California, 386 U.S.
18, 24 [17 L.Ed.2d 705, 710, 87 S.Ct. 824, 24 A.L.R.3d
1065]; Fahy v. Connecticut, 375 U.S. 85, 86-87 [11 L.Ed.2d
171, 172-174, 84 S.Ct. 229]; Cameron and Osborn 11, When
Harmless Error Isn't Harmless, | Law & The Social Order,
Ariz. State U.L.J. 23.)

(Id. at pp. 58-59; see also People v. Archer (2000) 82 Cal.App.4th 1380,
1390; In re Rodriguez (1981) 199 Cal.App.3d 457, 469-470.)

A cumulative analysis must also include an inquiry into errors which
prompted a curative admonition or other limiting instruction from the court.
This is so because of the recognition that the curative effect of any instruc-
tion is uncertain and lingering prejudice can remain even after an admoni-
tion. Thus, if there are errors which individually may have been cured by
instruction or admonition, the trace of prejudice may remain and be a factor
in an analysis of cumulative prejudice. (United States v. Berry (9th Cir.
1980) 627 F.2d 193, 200-201; see also United States v. Necoechea (9th Cir.
1993) 986 F.2d 1273, 1282.)

The numerous errors in the guilt phase of this case individually re-
quire reversal. Additionally, appellant suffered prejudice based on a cu-
mulative assessment of the errors. This is especially so because the preju-
dice is geometrically multiplied where the errors were so inter-related.

Defendant’s trial, as seen, was far from perfect. In the
circumstances of this case, the sheer number of instances of
prosecutorial misconduct and other legal errors raises the
strong possibility the aggregate prejudicial effect of such er-
rors was greater than the sum of the prejudice of each error
standing alone. [Citation.].

(People v. Hill, supra, 17 Cal.4th at p. 845.) Therefore, the errors must be
evaluated together and the prejudicial effect of each should not be consid-

ered separately from the prejudicial effect of the others.
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Appellant has previously argued that the following individual evi-

dentiary errors occurred during the guilt phase of the trial:

Admission of an out-of-court statement made by Steven Miller, who
did not testify, to Officer Romero describing the perpetrators as they
departed Eddie’s Liquor Store immediately after the shooting, used
to identify appellant and to connect the van to the killing.

Admission of Detective Chavers’ testimony that she observed co-de-
fendant Marcus Johnson or another person ask Zonita Wallace if she
had spoken to the police, improperly proffered and admitted to cre-
ate a factually and legally insupportable inference of appellant’s
consciousness of guilt.

Admission of Detective Edwards’ testimony about a statement made
by Marcia Johnson -- that appellant told her he had previously been
inside Eddie’s Liquor Store finding only one old man inside as a
clerk -- improperly admitted as a prior statement inconsistent with
the testimony of Marcia Johnson.

Admission of a letter written by Iris Johnston to appellant in which
she broadly accused him of committing the crime at Eddie’s Liquor
Store as the basis of an improperly admitted and legally erroneous
adoptive admission premised on appellant’s failure to reply.
Admission of two improperly authenticated enhanced still photo-
graphs taken from the videotape at Eddie’s Liquor Store showing the
heads of the two perpetrators not shown in the original videotape and
the other still photographs made from it.

Admission of the evidence from the Rite Way Market robbery to
prove identity, common plan, and intent to rob at Eddie’s Liquor

Store.
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Appellant has previously argued the prejudicial impact of these individual
errors and will not repeat that assessment here.

In this case, there was surprisingly little evidence against appellant
that was properly admitted. Marcia Johnson testified as an accomplice,
pursuant to a very favorable plea agreement. There was an abundance of
forensic evidence from Eddie’s Liquor Store, but there were no witnesses to
the crime. The videotape, together with the properly admitted still photo-
graphs from it, showed little. Other than Marcia Johnson, there were no
witnesses who allegedly saw appellant prior to the crime. Only Zonita
Wallace testified about the period prior to the crime and that was merely to
state that she loaned her van to Samuel Taylor and that he later returned it.
No money was taken at Eddie’s Liquor Store and nothing was disturbed to
indicate robbery or attempted robbery. Appellant acquired the murder
weapon a month before the killing and it was in his possession a week after
the shooting. Appellant owned a shirt -- non-distinctive and widely avail-
able -- similar to a shirt worn by one of the perpetrators of the killing. Ap-
pellant allegedly acted suspiciously according to Iris Johnston and ostensi-
bly made a statement in Iris’ presence that they knew who did a robbery
shortly after the incident at Eddie’s Liquor Store, though appellant’s ac-
complice and the prosecution’s primary witness, Marcia Johnson, did not
hear the statement.

The strongest part of the prosecution’s case was the testimony of
charged accomplice Marcia Johnson. Marcia gave numerous different
statements to the police, some implicating appellant, others not implicating
him. In each statement, Marcia’s descriptions of appellant’s involvement
changed as Detective Edwards made suggestions to her -- at least she un-
derstood them that way -- about what he wanted her to say. Granted,

Marcia tied appellant to the crime as the ringleader, but her testimony was
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weak and inconsistent. She repeatedly contradicted herself, admitting that
she lied on the witness stand.

In the present case, the properly admitted evidence was in short sup-
ply, but the uncorroborated improper evidence of appellant’s involvement
was powerfully incriminating. The prior crime evidence was used to prove
intent to rob when there was no other independent evidence of that intent.
The so-called adoptive admission through a failure to respond was offered
to create the inference that appellant committed the charged crimes. En-
hanced still photographs were introduced ostensibly showing appellant en-
tering and leaving Eddie’s Liquor Store, as was a witness’ description of a
perpetrator superficially matching appellant enter and leave the store. Evi-
dence of an alleged threat attributable to co-defendant Marcus Johnson was
allowed to show consciousness of guilt, an inference the jury undoubtedly
imputed to appellant. An additional statement purportedly made by appel-
lant to the group assembled before the incident permitted the jury to infer
that appellant had been to the store at least once before in preparation, an-
other effort by the prosecution to bolster its insufficient proof of intent to
rob. Individually or cumulatively, these were all powerfully incriminating
pieces of the prosecutor’s puzzle, all necessary to the final picture.

The repeated and numerous errors in this case require an assessment
of prejudice based on a cumulative impact of the errors. Because some of
the errors are of federal constitutional magnitude, the cumulative impact of
the errors must be reviewed under the Chapman standard requiring reversal
unless the prosecution can demonstrate beyond a reasonable doubt that no
change in the verdict would have occurred in the absence of the errors.
Appellant asserts that is an impossible burden for the prosecﬁtion in this
case because the errors were overwhelming and pervaded all aspects of the

casc.
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“We take defendant’s claim to be a call not for a ‘perfect’ trial, but
for one in which his guilt or innocence was fairly adjudicated.” (People v.
Hill, supra, 17 Cal.4th at p. 844.) This Court continued: “Nevertheless, a
series of trial errors, though independently harmless, may in some circum-
stances rise by accretion to the level of reversible and prejudicial error.”
(Ibid.)

While appellant considers numerous errors here to require reversal
individually, if this Court believes otherwise, appellant notes the following
language from Hill:

The sheer number of the instances of prosecutorial
misconduct, together with the other trial errors, is profoundly
troubling. Considered together, we conclude they created a
negative synergistic effect, rendering the degree of overall un-
fairness to defendant more than that flowing from the sum of
the individual errors. Considering the cumulative impact of
Morton’s misconduct, at both the guilt and penalty phases of
the trial, together with the Carlos error and the other errors
throughout the trial, we conclude defendant was deprived of
that which the state was constitutionally required to provide
and he was entitled to receive: a fair trial. Defendant is thus
entitled to a reversal of the judgment and a retrial free of
these defects.

(Id. at p. 847.) All of the errors complained of here combined to taint the
prosecution case. “Here, the jury heard not just a bell, but a constant clang
of erroneous law and fact.” (People v. Hill, supra, 17 Cal.4th at p. 846.)
Even with the numerous errors in this case, the jury still took almost
3% days to deliberate. Certainly, the jurors were having trouble convicting
despite the benefits inuring to the prosecution because of the errors. (Peo-
ple v. Rucker (1980) 26 Cal.3d 368, 391; People v. Anderson (1978) 20
Cal.3d 647, 651; People v. Bennett, supra, 276 Cal.App.2d at p.. 176.) Ap-
pellant was severely prejudiced because the multiple errors allowed the jury
to consider Marcia Johnson’s testimony corroborated and to convict in the

absence of other evidence. The jury seemingly was fixated on the enhanced
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photographs, requesting the Eddie’s videotape on two occasions and em-
phasizing that they wanted the enhanced videotape if it was available. (CT
3:612, 615.) In addition, the jury’s request for a full readback of Marcia
Johnson’s testimony demonstrates that jurors were clearly concerned about
the need to determine not only whether Marcia Johnson was truthful, but
whether her testimony was corroborated. (CT 3:611.) Clearly, the jury was
connecting the dots between Marcia’s testimony and its corroboration. Un-
fortunately, the improperly admitted evidence and the prosecutor’s over-
reaching and reliance on it for corroboration improperly skewed that deter-
mination in the state’s favor.

Appellant was deprived of the fair trial to which he was entitled.
Respondent will not be able to demonstrate beyond a reasonable doubt that
the error did not contribute to the verdict. (Chapman v. California, supra,
386 U.S. at p. 24.) Because the numerous errors cumulatively stripped
from appellant his right to due process and a fair trial, appellant respectfully

requests that this Honorable Court reverse his judgment of conviction.
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