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APPLICATION FOR LEAVE TO FILE AMICUS CURIAE 
BRIEF 

Under California Rules of Court, rule 8.520(f)(1), the Civil 

Justice Association of California (CJAC), the Alliance for 

Automotive Innovation (the Alliance), and the California 
Manufacturers and Technology Association (CMTA), request 

permission to file the attached amicus curiae brief in support of 

Defendant and Appellant, Hyundai Motor America.1 CJAC, the 
Alliance, and CMTA each have a particular interest in, and 

welcome the opportunity to address, the issue presented in this 

case: “Do Code of Civil Procedure section 998’s cost-shifting 
provisions apply if the parties ultimately negotiate a pre-trial 

settlement?” 

CJAC is a nonprofit organization whose members are 
businesses from a broad cross section of industries. Founded in 

1979, CJAC is the only statewide association dedicated solely to 

improving California’s civil liability system, in the legislature, 
the regulatory arena, and the courts. Its principal purpose is to 

educate the public about ways to make our civil liability laws 

more fair, certain, economical, and efficient. 
The Alliance is the leading advocacy group for the auto 

industry, representing dozens of automobile manufacturers and 

value chain partners who together produce nearly 98 percent of 

1  No party or counsel for a party authored this proposed brief in 
whole or in part, and no person or entity other than amici, their 
members, or their counsel made any monetary contribution 
intended to fund the preparation or submission of this proposed 
brief. (See Cal. Rules of Court, rule 8.520(f)(4).) 
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all light-duty vehicles sold in the United States. The Alliance 

takes a special interest in common law rulings and legislation 
governing consumer litigation that may adversely affect auto 

makers’ ability to invest in and implement innovations in 

automobile manufacturing. 
CMTA is a statewide trade association dedicated to 

supporting and enhancing a strong business climate for 

California’s 30,000 manufacturing, processing, and technology-
based companies, including all of the major automobile 

manufacturers in California. For more than a century, CMTA has 

worked with state government to develop balanced laws, effective 
regulations, and sound public policies to stimulate economic 

growth and create new jobs, while safeguarding California’s 

precious environmental resources. Today, CMTA represents 400 
businesses from the entire manufacturing community – an 

economic sector that generates more than $300 billion every year 

and employs more than 1.2 million Californians. 
CJAC, the Alliance, and CMTA regularly file amicus briefs 

in cases like this one that raise issues of concern to the business 

community and the automotive industry. CJAC, the Alliance, and 
CMTA—and their constituent members—are substantially 

interested in the proper development of clear and consistent rules 

under California law governing the scope and application of Code 

of Civil Procedure section 998’s cost-shifting provisions when 
parties in a civil case negotiate a pretrial settlement. 
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CJAC, the Alliance, and CMTA thus request that this 

Court accept and file the attached amicus curiae brief. 
 

July 29, 2024 HORVITZ & LEVY LLP 
LISA PERROCHET 
JOHN A. TAYLOR, JR. 
JUSTIN R. SARNO 

 
 
 
 By: 

 
 

 Justin R. Sarno 

 Attorneys for Amici Curiae 
CIVIL JUSTICE ASSOCIATION OF 
CALIFORNIA, ALLIANCE FOR 
AUTOMOTIVE INNOVATION, and 
CALIFORNIA MANUFACTURERS 
AND TECHNOLOGY ASSOCIATION 
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AMICUS CURIAE BRIEF 

INTRODUCTION 

Code of Civil Procedure section 998 was designed to 

encourage, not hinder, the early resolution of civil cases.2 By 

shifting postoffer costs to the party who rejects a settlement offer 
but then fails to obtain a better result, the statute functions as a 

powerful tool in prompting early, good faith compromises. Section 

998 was not designed to promote gamesmanship, nor the kind of 
arbitrary line-drawing that plaintiffs’ theory would require.  

This Court should reaffirm that Code of Civil Procedure 

section 998’s cost-shifting provisions apply whenever a party fails 
to obtain a judgment or award that is better than an opponent’s 

section 998 offer, including in cases that conclude by way of 

pretrial settlement. That is how the law operates under the 
similar rule in federal court (Fed. Rules Civ.Proc., rule 68, 28 

U.S.C.), under which courts have held that pretrial settlements 

trigger the cost-shifting provisions. That sensible approach, as 
applied here, facilitates conciliation and best reflects the letter 

and spirit of the carrot-and-stick features of section 998 and 

rule 68. 
If adopted, plaintiffs’ contrary interpretation of section 998 

would hinder early compromise, and would lead to the kind of 

brinksmanship that occurred here: after one party makes a fair 
proposal (here, double plaintiffs’ compensatory damages) and 

 
2  All further statutory references are to the Code of Civil 
Procedure unless otherwise indicated. 
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that is rebuffed, the other party may needlessly extend the 

litigation and avoid the consequences of their decision by making 
a new offer on the eve of trial to resolve the case on no better 

terms than the prior offer. Under plaintiffs’ reasoning, the 

recalcitrant party will have managed to unilaterally turn a time-
limited offer into an open-ended one, depriving the party who 

made the first move of the benefits under section 998 that should 

derive from bidding against themselves early in the case. 
Plaintiffs’ position is particularly problematic where one-

way fee-shifting statutes are in play. If plaintiffs’ counsel could 

reject early settlement offers and avoid any postoffer fees cut-off 
under section 998 by settling on the eve of trial, they would have 

strong incentives to prolong the litigation to increase their fees 

recovery, with no additional benefit to their clients. That 
approach would exacerbate the problem of fee-shifting statutes, 

further establishing the Song-Beverly Consumer Warranty Act 

(Civ. Code, § 1790 et seq.) as “a lucrative playground for a 
handful of law firms, who have turned consumer protection into a 

profitable industry at the expense of consumers and our 

overburdened court system.” (Powell, California’s Lemon Law: A 

sweet deal for lawyers, sour for consumers (July 17, 2024) L.A. 
Daily News <https://www.dailynews.com/2024/07/17/californias-

lemon-law-a-sweet-deal-for-lawyers-sour-for-consumers> (as of 

July 23, 2024) [noting that in 2023, 22,655 lemon law cases were 
filed statewide, “a staggering 52% increase from the previous 

year”].) 

https://www.dailynews.com/2024/07/17/californias-lemon-law-a-sweet-deal-for-lawyers-sour-for-consumers
https://www.dailynews.com/2024/07/17/californias-lemon-law-a-sweet-deal-for-lawyers-sour-for-consumers
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To promote California’s policy of early dispute resolution, 

this Court should give full effect to the plain language of section 
998. The Court should hold that rejection of pretrial settlement 

offers triggers the statute’s cost-shifting provisions whenever, as 

here, the rejecting party has failed to obtain a more favorable 
result. 

LEGAL ARGUMENT 

I. This Court should reject a strained reading of Code 
of Civil Procedure section 998 that weakens 
incentives to make early settlement offers, and 
largely destroys incentives to accept them.  

A. By its plain language, section 998 promotes 
early settlement because it applies whenever a 
litigant fails to achieve a better result than 
could have been obtained by accepting a prior 
settlement offer. 

As explained in Hyundai’s brief on the merits, section 998 

provides that a costs recovery is curtailed if the plaintiff obtains 
the same judgment or obtains no judgment at all. (ABOM 9, 17–

18, 20.) It applies whenever a plaintiff “fails to obtain a more 

favorable judgment or award.” (§ 998, subd. (c)(1); see Ayers v. 

FCA US, LLC (2024) 99 Cal.App.5th 1280, 1300 (Ayers), review 

granted May 15, 2024, S284486 [“Where, as here, the plain terms 

of section 998 do not exclude litigation that ends in settlement, 
we must apply the statute as written unless doing so would yield 

absurd results”].)3  

 
3  In Ayers, review has been held pending decision in this case. 



 13 

Unsurprisingly, given the simplicity of the statute’s 

phrasing, this Court has consistently recognized that a party who 
rejects a valid section 998 offer and obtains no better result 

despite continuing the litigation must face the consequences of 

that decision. Section 998 provides “a strong financial 
disincentive to a party—whether it be a plaintiff or a defendant—

who fails to achieve a better result than that party could have 

achieved by accepting his or her opponent’s settlement offer.” 
(Bank of San Pedro v. Superior Court (1992) 3 Cal.4th 797, 804 

(Bank of San Pedro), superseded by statute on another ground as 

stated in Quiles v. Parent (2017) 10 Cal.App.5th 130, 144, 

emphasis added.)  
In Bank of San Pedro, supra, 3 Cal.4th at page 804, this 

Court analyzed whether enforcement of an award of expert fees is 

automatically stayed pending an appeal from a judgment. The 
“most important” factor in the Court’s analysis was effecting the 

“plain” policy of section 998. (Ibid.) This Court noted that section 

998 uses a carrot-and-stick approach to encourage settlements, 
rewarding parties who make reasonable pretrial settlement 

offers, and penalizing those who decline them. (Ibid.) The key to 

achieving section 998’s salutary purposes is to assess whether the 
litigant has achieved a “better result” than an opponent’s 

settlement offer. (Ibid.) Plaintiffs argue that section 998 has no 

application unless the parties proceed all the way to judgment. 
(OBOM 27–28.) But the plain language of the statute and this 

Court’s reasoning in Bank of San Pedro belie that strained 

construction. (See ABOM 11, 17.)   
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This Court’s more recent pronouncements have reiterated 

the policies explicated in Bank of San Pedro. For example, in 
Martinez v. Brownco Construction Co. (2013) 56 Cal.4th 1014 

(Martinez), the Court reaffirmed that section 998 was enacted to 

encourage early settlements. To achieve that purpose, section 998 
provides for “augmentation and withholding of the costs 

recoverable at trial when a party fails to achieve a result better 

than it could have obtained by accepting an offer of compromise 

or settlement conforming to statutory requirements.” (Martinez, 
at p. 1017, emphasis added.) The statute “aims to avoid the time 

delays and economic waste associated with trials and to reduce 

the number of meritless lawsuits.” (Id. at p. 1019, citing 
Culbertson v. R.D. Werner Co., Inc. (1987) 190 Cal.App.3d 704, 

711 (Culbertson), emphasis added.) 

More recently, this Court addressed the role of settlements 
in triggering statutory cost-shifting that provides an incentive to 

resolve disputes before significant costs are incurred. DeSaulles v. 

Community Hospital of Monterey Peninsula (2016) 62 Cal.4th 
1140, 1153 held that a settlement that is silent as to costs 

triggers prevailing party cost-shifting under section 1032. 

“[S]ettlement agreements pursuant to section 664.6 or section 998 

result not only in contractual agreements but also in judgments 
that conclusively resolve the issues between the parties.” (Ibid., 

citing California State Auto. Assn. Inter-Ins. Bureau v. Superior 

Court (1990) 50 Cal.3d 658, 664, emphasis added.)4 Whether 

4  Here, the parties recited the terms of their stipulated 
settlement on the record pursuant to section 664.6. (1 AA 111.) 
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memorialized in a private contract or a consent judgment, the 

recovery is “obtained as a means of resolving and terminating a 
lawsuit.” (Ibid.) Section 1032 is one mechanism that drives early 

compromise to guard against the risk of excessive cost-shifting, 

and section 998 should be construed in parallel fashion to apply 
as written after a case ends in settlement. (See id. at pp. 1153–

1154.)  

In resolving the present case, this Court should be guided 
by the same broad characterization of section 998’s plain 

language and underlying legislative purpose that it has applied 

in past cases. Plaintiffs’ argument that the statute contains an 
unwritten exception for cases that end in settlement is found 

nowhere in this Court’s past jurisprudence. 

B. Plaintiffs’ interpretation of section 998 would 
undermine California public policy by eroding 
parties’ incentives to achieve early settlement. 

Section 998 does not simply encourage settlements in a 

general sense. Rather, the aim of the statute is to encourage 

resolution of a dispute early in the case, before the parties and 
the courts have expended resources in litigation. (Martinez, 

supra, 56 Cal.4th at p. 1024, fn. 8 [section 998’s purpose is to 

“encourage early settlement”]; see Assem. Off. of Research, 3d 
reading analysis of Sen. Bill No. 203 (1981–1982 Reg. Sess.) Sept. 

8, 1981, p. 1 [citing proponents’ argument that “moving the 

effective date up to the initial offer of compromise provides a 
greater incentive for speedy resolution of judgments” (emphasis 

added)]; see also Culbertson, supra, 190 Cal.App.3d at p. 711 [“It 
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is clear that the Legislature adopted the statute to encourage 

early settlement of lawsuits to avoid the time delay and economic 
waste of trial, and to reduce the number of meritless lawsuits by 

requiring the losing party to pay the costs incurred by the 

prevailing party” (emphasis added)].) 
About 95 percent of all cases settle before trial.5 But as 

trial judges well know, the settlements all too often come on the 

courthouse steps, after a great deal of time and money has been 
spent on protracted discovery and pretrial motion practice. 

Brinksmanship often drives parties to see who blinks first as 

prospective jurors file into the box for voir dire. To fulfill the 
objective of avoiding this problem and encouraging early 

conciliation, the Legislature has broadly provided that cost-

shifting applies whenever a plaintiff who rejects a defendant’s 
section 998 offer subsequently “fails to obtain a more favorable 

judgment or award.” (§ 998, subd. (c)(1).) Indeed, “The earlier 

reasonable settlement offers are made and accepted, the less the 

costs incurred.” (Ayers, supra, 99 Cal.App.5th at p. 1301.) As the 
court put it in Ray v. Goodman (2006) 142 Cal.App.4th 83, 91, 

California’s “policy is the encouragement of the settlement of 

litigation, and one way those two statutes [Code Civ. Proc., § 998 

 
5  See Baker, Managed Cooperation in a Post-Sago Mine Disaster 
World (2013) 33 Pace L.Rev. 491, 514 [“[N]inety-five percent of 
cases filed in the California state judicial system eventually settle 
before trial”]; Eisenberg & Lanvers, What is the Settlement Rate 
and Why Should We Care? (2009) 6 J. Empirical Legal Stud. 111, 
112; see also Barkai et al., A Profile of Settlement (2006) 42 Court 
Rev. 22, 34 <https://digitalcommons.unl.edu/ajacourtreview/22> 
(as of July 23, 2024). 

https://digitalcommons.unl.edu/ajacourtreview/22


 17 

and Civ. Code § 3291] do that is to encourage the parties to make 

reasonable settlement offers as early as possible in personal 
injury litigation.”  

In hindsight, one settling party or the other may have 

regrets, precisely because both sides face uncertainties that drive 
the compromise, and later developments may undermine an 

assumption animating the offer and acceptance. (See OBOM 42–

45; RBOM 29–30.) But contrary to plaintiffs’ argument, that is a 
feature, not a flaw, in the carrot-and-stick methodology under 

section 998. The legislature enacted section 998 to encourage the 

settlement of lawsuits prior to trial and penalize litigants who 
failed to accept what, in retrospect, is determined to have been a 

reasonable settlement offer. (See Bank of San Pedro, supra, 3 

Cal.4th at p. 804; see also T.M. Cobb Co. v. Superior Court (1984) 

36 Cal.3d 273, 280.) As the court in Ayers recognized, it would be 
undesirable “to deprive a defendant of the benefits of having 

made an early, reasonable settlement offer if the case later 

resolves by settlement.” (Ayers, supra, 99 Cal.App.5th at p. 1303.) 
“Doing so would encourage defendants to go to trial rather than 

settle because only by litigation could they qualify for statutory 

benefits they sought in making the unaccepted section 998 offer.” 
(Ibid.) 

Indeed, the hallmark of Code of Civil Procedure section 998 

is to promote a sober evaluation of risk against the threat of fees 
and costs. This is neither novel, nor shocking. Early risk 

assessment is an inherent, beneficial, characteristic of pretrial 

settlement offers, designed to promote fastidious assessment and 
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the best interests of the client. (See e.g., Marek v. Chesny (1985) 

473 U.S. 1, 11 [105 S.Ct. 3012, 87 L.Ed.2d 1] (Marek) [“To be 
sure, application of [Federal] Rule [of Civil Procedure] 68 will 

require plaintiffs to ‘think very hard’ about whether continued 

litigation is worthwhile; that is precisely what Rule 68 
contemplates”].)  

Amici curiae in support of plaintiffs argue that “The 

Madrigal rule demands an impossible level of divination at the 
time an early offer is made.” (See Consumer Attorneys of 

California and Consumers for Auto Reliability and Safety Amicus 

Brief (Consumers ACB) 7.) But to the extent plaintiffs are 
concerned that some settlement proposals may be so early in the 

process that no reasonable risk assessment can be made, the law 

already provides for that. Unduly premature offers are not valid 

under section 998. (Covert v. FCA USA, LLC (2022) 73 
Cal.App.5th 821, 842–844.) In many cases, including lemon law 

cases like this one, a plaintiff and their experienced counsel who 

have litigated hundreds of cases against the same defendant 
already possess more information than the defendant has 

regarding the basis for their claims and evidence supporting a 

damages award by the time they file the complaint. Even so, if a 
trial court finds a prompt offer was so early as to give rise to no 

reasonable expectation that it might be accepted before discovery 

takes place, the plaintiff who rejects the offer need not fear cost-
shifting under section 998. (E.g., Westamerica Bank v. MBG 

Industries, Inc. (2007) 158 Cal.App.4th 109, 129 (Westamerica 

Bank) [“The courts have uniformly rejected an interpretation of 
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section 998 that would allow offering parties to ‘ “game the 

system.” ’ [Citation.] A section 998 offer must be made in good 
faith.”]; accord, Licudine v. Cedars-Sinai Medical Center (2019) 

30 Cal.App.5th 918, 924 [“if a section 998 offer has ‘no reasonable 

prospect of acceptance,’ an offeree will reject the offer no matter 
what and applying section 998’s punitive ‘stick’ will do nothing to 

encourage settlement”].)  

In sum, adopting plaintiffs’ interpretation of section 998 
would undermine section 998’s strong policy of encouraging early 

settlement. 

C. Plaintiffs’ interpretation of section 998 
promotes gamesmanship, not conciliation. 

As this Court stated in Martinez, “If a proposed rule would 

encourage gamesmanship or spawn disputes over the operation of 
section 998, rejection of the rule is appropriate.” (Martinez, supra, 

56 Cal.4th at p. 1021, citing Poster v. Southern Cal. Rapid 

Transit Dist. (1990) 52 Cal.3d 266, 272; see One Star, Inc. v. 

STAAR Surgical Co. (2009) 179 Cal.App.4th 1082, 1095; 

Westamerica Bank, supra, 158 Cal.App.4th at p. 129 [“courts 

have uniformly rejected an interpretation of section 998 that 

would allow offering parties to ‘ “game the system” ’ ”].)  
Apparently recognizing the potential for gamesmanship 

under their interpretation of the law, an amicus brief in support 

of plaintiffs argues the Legislature, not the courts, should 
address gamesmanship concerns. (See Consumers ACB 4–6.) But 

the Legislature has done exactly that by drafting plain language 

that puts the burden of cost shifting on a rejecting party who 
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later fails to obtain a better result. Moreover, courts of course do 

have a role in guarding against gamesmanship if laws are subject 
to differing interpretations. Courts thus frequently construe laws 

to avoid creating counterproductive incentives—which is just 

what plaintiffs’ interpretation would do. 
Indeed, if plaintiffs’ interpretation were to prevail, it would 

embolden litigants to propose previously rejected, or even lesser, 

offers on the eve of trial—after protracted litigation—in order to 
claim “prevailing party” status and seek a windfall of attorney 

fees and costs. Imposing an arbitrary constraint that excludes 

such second-chance settlements from the cost-shifting calculus 
would thus perversely discourage good faith first-chance 

settlement offers in cases where fee-shifting is available. 

In their merits briefing, plaintiffs argue that their 
interpretation promotes better-late-than-never settlements, 

asserting that “settling becomes easier as litigation progresses 

and parties become better able to assess their claims and 

reassess their willingness to settle.” (RBOM 29, citing Haning et 
al., Cal. Practice Guide: Personal Injury (The Rutter Group 2023) 

¶ 4:1378.)  

But even putting aside the implicit logical fallacy that late 
settlements are somehow better than early ones, empirical 

research shows that plaintiffs’ assertion is, in fact, contrary to 

litigants’ behavior. Any seasoned mediator knows that 
settlements are driven by uncertainty. In an experiment 

regarding the effects of cost-shifting and bargaining under the 

threat of trial, it was noted that “differences in expectations can 
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account for the increase in settlement rates observed under 

asymmetric information.” (Inglis et al., Experiments on the Effects 

of Cost Shifting, Court Costs, and Discovery on the Efficient 

Settlement of Tort Claims (2005) 33 Fla. St. U. L.Rev. 89, 110, 

emphasis added.)  
In short, the perceived risks present at the early stages of 

litigation have been found to encourage resolution, not discourage 

it. And while extended litigation could afford some litigants with 
greater knowledge to assess their claims, delaying settlement as 

facts and theories evolve would inspire offerees to roll the dice at 

trial, given the “sunk costs” spent on litigating the case. Plaintiffs 
offer no solid rationale for a blanket rule that, on balance, would 

ultimately encourage a swelling accumulation of attorney fees 

and costs.  

True, plaintiffs’ gambit of rejecting an early settlement only 
to come back with the same or similar terms years later can 

result in a belated settlement when the defendant is faced with 

the hammer of statutory fee-shifting. Outside that context, a 
defendant might figure, “in for a penny, in for a pound,” and 

decide to proceed to trial having failed to head off the litigation 

expenses by making the prior rejected offer. But in cases like this 
one, the prospect of having to pay a six-figure fee award inflated 

by trial proceedings creates enormous pressure on the defendant 

to compromise even when the plaintiff has a very weak case on 
the merits. (See Ayers, supra, 99 Cal.App.5th at p. 1303 [“In 

negotiating settlements after an earlier section 998 offer goes 

unaccepted, parties can and must account for the impact the 
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unaccepted section 998 offer has on their prospects in litigation 

and thus what constitute reasonable settlement terms”].) 
Plaintiffs’ approach, relieving parties of the consequences of their 

decision to reject a reasonable offer, is thus plainly unfair in 

cases like this one, in addition to being contrary to section 998’s 
plain language and California’s policy of promoting early 

resolution of cases. 

Moreover, plaintiffs’ position, if endorsed, would run the 
risk of compromising an attorney’s ethical responsibility to avoid 

delays in litigation. (See Rules Prof. Conduct, rule 3.2 [“In 

representing a client, a lawyer shall not use means that have no 
substantial* purpose other than to delay or prolong the 

proceeding or to cause needless expense” (footnote omitted)].) By 

contrast, honoring the carrot-and-stick mechanism of section 998 
in cases resolved by settlement provides an incentive for 

plaintiffs’ counsel to put their clients’ interests first, by removing 

the incentive to recommend rejecting a fair settlement on the 
assumption that a similar outcome for the client can be achieved 

much later, after counsel has managed to maximize a fee 

recovery that helps only the attorney. (See Rules Prof. Conduct, 
rule 1.4.1 [duty of communication of settlement offers].) An 

interpretation that fosters ethical conduct is especially beneficial 

in light of authority disclaiming any role for trial courts to take 

into account potentially unethical fee agreement terms when 
assessing fees—such as contracts that allow counsel to obtain 

both a contingency cut of their clients’ recovery as well as all the 

statutory fees awarded in court. (See Reynolds v. Ford Motor 
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Company (2020) 47 Cal.App.5th 1105, 1117–1118 [disavowing 

any obligation by trial courts awarding statutory attorney fees “to 
evaluate the contingency fee agreement to ensure that the 

statutory fee would result in ‘an unreasonable’ fee,” and holding 

that instead “ ‘the Court should assume that the plaintiff’s lawyer 
has abided by his ethical obligations and avoided the temptation 

to place his own interest ahead of his client’s’ ” (emphasis 

added)].)  

D. The assessment of whether a “settlement” 
qualifies as a “judgment” is irrelevant. 

While the Court of Appeal correctly concluded that the 
term “judgment” may be interpreted broadly for purposes of what 

constitutes a valid section 998 offer, this Court need not reach 

that question to affirm.  
Section 998’s cost-shifting provisions apply when a litigant 

has failed to obtain a more favorable judgment. That is the 

situation here, where the litigant has settled for no more than a 
prior rejected offer. Whatever the reasoning behind plaintiffs’ 

litigation decision, there is no escaping the fact that, by accepting 

the settlement, plaintiffs failed to obtain a more favorable 
judgment or award than Hyundai’s final section 998 offer. Section 

998’s terms do not provide for different outcomes depending on 

why a plaintiff failed to obtain a more favorable judgment or 
award. (Ayers, supra, 99 Cal.App.5th at p. 1300 [“We think a 

plain reading of section 998, subdivision (c)(1) compels the 

conclusion that it applies to any litigation that terminates with 

the plaintiff getting less than he would have if he had accepted 
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the defendant’s earlier section 998 offer” (emphasis added)]; see 

Rosenberg-Wohl v. State Farm Fire and Casualty Company (July 
18, 2024, S281510) ___ Cal.5th ___ [2024 WL 3449266, at p. *6].) 

[“we do not limit our review to any particular word or phrase 

appearing in a statute, but instead consider the language of the 
statute as a whole”].) 

Thus, if a plaintiff voluntarily dismisses her case (based on 

a settlement or otherwise), the statute precludes her from 
recovering postoffer costs. (Mon Chong Loong Trading Corp. v. 

Superior Court (2013) 218 Cal.App.4th 87, 93–94.) There is no 

reason to distinguish parties in that situation from those who 
proceed to trial or arbitration and obtain a judgment or award 

that is less favorable than the defendant’s pretrial offer. (E.g., 

Martinez v. Eatlite One, Inc. (2018) 27 Cal.App.5th 1181, 1185.)  

These results flow from—and are dictated by—the 
statutory language itself. Indeed, by its own terms, section 998 

contemplates the non-existence of a judgment in the first 

instance. As the Court of Appeal correctly held here, “the only 
question asked by subdivision (c)(1) [of section 998] is whether 

the plaintiff who rejected the offer obtained, or failed to obtain, a 

‘more favorable judgment’ through continued litigation.” 
(Madrigal v. Hyundai Motor America (2023) 90 Cal.App.5th 385, 

397, review granted Aug. 30, 2023, S280598.) The answer here is 

yes. Plaintiffs failed to obtain a more favorable judgment than 
Hyundai’s second section 998 offer, and thus section 998 should 

cut off his entitlement to costs and fees as of the date of that 

offer. 
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II. Cases interpreting Federal Rule of Civil Procedure 
68 reinforce that cost-shifting should apply to 
litigation that ends in settlement. 

Federal cases involving an analogous cost-shifting 

provision provide guidance on section 998’s application in the 

context of negotiated pretrial settlements.  
Though different in terminology, Rule 68 of the Federal 

Rules of Civil Procedure (28 U.S.C.) is comparable in operation to 

Code of Civil Procedure section 998. The federal rule provides 
that if a timely pretrial offer of settlement is not accepted, and 

the judgment “finally obtain[ed] [by the offeree] is not more 

favorable than the unaccepted offer, the offeree must pay the 
costs incurred after the offer was made.” (Fed. Rules Civ.Proc., 

rule 68(d), 28 U.S.C.) Similar to section 998, “The purpose of Rule 

68 is to ‘facilitat[e] the early resolution of marginal suits in which 
the defendant perceives the claim to be without merit, and the 

plaintiff recognizes its speculative nature.” (Marek, supra, 473 

U.S. at pp. 12–13 (conc. opn. of Powell, J.), emphasis added.) 

Even though Federal Rule of Civil Procedure 68 (unlike 
Code of Civil Procedure section 998) expressly requires 

comparing the unaccepted offer with “the judgment that the 

offeree finally obtains,” the Ninth Circuit has nonetheless held 
that rule 68’s cost-shifting mechanism applies when the case 

ends through settlement rather than after a trial on the merits. 

In Lang v. Gates (9th Cir. 1994) 36 F.3d 73, the Ninth Circuit 
confronted the question of whether a plaintiff who first rejects a 

settlement offer under rule 68 may recover postoffer attorney’s 

fees when he later accepts the same offer. Just as plaintiffs argue 
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here regarding section 998, the plaintiff in Lang claimed that the 

term “judgment” in rule 68 requires a disposition by “trial on the 
merits,” and that the rule has “no bearing” on cases resolved by a 

subsequent settlement. (Lang, at pp. 75–76.) The Ninth Circuit 

rejected the argument, noting that because rule 68’s main 
purpose is to “encourage settlements,” the rule should be 

construed with that objective in mind. (Id. at p. 76.) To the extent 

the rule might require a judgment before rule 68 comes into play, 
the Ninth Circuit held that rule 68’s cost-shifting mechanism 

applied because the settlement resulted in an order of dismissal 

with prejudice, which functioned as a judgment for defendants “in 
substance.” (Ibid.)  

Other federal courts have similarly held that Federal Rule 

of Civil Procedure 68’s cost-shifting provisions apply when a 

party rejects an offer of judgment and later agrees to a less 
favorable settlement. (See Boorstein v. City of New York 

(S.D.N.Y. 1985) 107 F.R.D. 31, 34 [“Payment of costs happens 

only after the close of the suit through judgment or settlement” 
(emphasis added)]; Mannick v. Kaiser Foundation Health Plan, 

Inc. (N.D.Cal. Sept. 28, 2007, No. C 03-5905 PJH) 2007 WL 

2892647, at p. *9 [Rule 68’s provisions “include[ ] judgments 
obtained through summary judgment [citation], and also 

include[ ] orders terminating litigation as a result of settlement”]; 

Rice v. Union Pacific R. Co. (E.D.Ark. July 6, 2012, No. 4:12-cv-
00108-SWW) 2012 WL 2675474, at p. *5 [“The Court rejects 

Union Pacific’s argument that Rule 68 does not apply to 

settlements”]; Alcan Elec. & Engineering Co., Inc. v. U.S. (Fed.Cl. 
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1992) 27 Fed.Cl. 327, 328–329 [Rule 68 does not distinguish 

between judgments obtained by settlement and those obtained 
after trial].) Commentators agree. (E,g., Sherman & Fairman, 

Interplay Between Mediation and Offer of Judgment Rule 

Sanctions (2011) 26 Ohio St. J. on Disp. Resol. 327, 346–347 [“To 
encourage defendants to make realistic offers of judgment, and to 

make plaintiffs seriously contemplate such offers, Federal Rule 

[of Civil Procedure] 68 should apply where a settlement is later 
made on less favorable terms than those in a rejected Federal 

offer”]; 12 Wright & Miller, Fed. Practice and Procedure (3d. ed. 

2024) Provisional and Final Remedies and Special Proceedings, 
§ 3006 [“the fact that the case ends by settlement should not 

preclude application of Rule 68”]; see also Farrar v. Hobby (1992) 

506 U.S. 103, 111 [113 S.Ct. 566, 121 L.Ed.2d 494] [a plaintiff 
“must obtain an enforceable judgment against the defendant 

from whom fees are sought [citation], or comparable relief 

through a consent decree or settlement” (emphasis added)].)  

Code of Civil Procedure section 998 should be construed 
consistent with Federal Rule of Civil Procedure 68, not only 

because the same public policy animates both provisions, but to 

avoid the encouragement of forum-shopping in lemon law 
litigation with a resulting increased burden on California courts. 

CONCLUSION 

To further the policy of encouraging early resolution, this 

Court should affirm the Court of Appeal’s decision. Pretrial 
settlements should not erase the consequences of section 998’s 
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cost-shifting mechanism as applied to a party who rejects an 

earlier, more favorable, proposal. 
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Rule 68. Offer of Judgment
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§ 3006 Consequences of Rejection of Offer


Primary Authority


• Fed. R. Civ. P. 68


Forms


• West's Federal Forms §§ 5391 to 5500


Unless the plaintiff accepts a Rule 68 offer within fourteen days, it is deemed rejected and plaintiff will suffer the adverse
consequences prescribed by the rule unless it obtains a more favorable judgment. The rule is entirely inapplicable, however,
if the defendant, rather than the plaintiff, obtains judgment. In Delta Air Lines, Inc. v. August, 1  the Supreme Court held that
after defendant won at trial the district court had discretion to deny it costs even though defendant had made a Rule 68 offer
before trial that was more favorable in that it did offer plaintiff some relief. Defendant argued that the mandatory terms of Rule
68 should nullify that discretion, but the Court reasoned that the rule's words “judgment * * * obtained by the offeree” “would
not normally be read by a lawyer to describe a judgment in favor of the other party.” 2  It further reasoned that defendant's
interpretation would not promote the rule's purposes because it would not prompt defendants to make reasonable offers, and that
the history of the rule suggested that it was not intended to visit adverse consequences on a plaintiff unless the plaintiff rejected
an offer that would be reasonable assuming plaintiff prevailed. 3  Applying Rule 68 to cases in which defendant prevailed would,
contrary to the rule's purposes, give defendants an incentive to make “utterly frivolous” offers of judgment that no reasonable
plaintiff would accept. 4  Thus, even though it might be said to be anomalous that a defendant who loses is “better off” regarding
recovery of costs than one who prevails, 5  it is established that where defendant prevails Rule 68 has no role to play. 6


Although it is accordingly clear that rejection of a Rule 68 offer has no direct effect on cost allocation should defendant prevail
at trial, there remains the question whether the making of such an offer has an effect on allocation of costs when the case does not
go to trial because it is settled. In such cases the plaintiff does obtain judgment, sometimes a very favorable one. For purposes
of Rule 54(d), such circumstances would customarily entitle a plaintiff to recover costs after settlement. 7  Nonetheless, some
courts have insisted that Rule 68 has no bearing unless plaintiff's judgment is obtained after trial. 8
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This approach is flawed, and the fact that the case ends by settlement should not preclude application of Rule 68. In terms of
customary legal expectations, a judgment entered pursuant to a settlement has been “obtained” by plaintiff if it is favorable to
the plaintiff, as the Supreme Court seems to have recognized in another context. 9  Many a lawyer will crow about favorable
settlements obtained for clients, making this situation quite different from cases in which defendant prevails.


Moreover, applying the rule in this situation comports with its purposes. Unlike cases in which defendant prevails, cases that
are settled do not create risks of frivolous Rule 68 offers. To the contrary, applying the rule would encourage defendants to
make Rule 68 offers that are reasonable in the sense that they are more favorable than settlements subsequently accepted by
plaintiffs. Rule 68 is in part intended to encourage settlement before trial, so that its objectives might be said to be satisfied in
any case that is settled before trial. But the rule is also designed to expedite the prompt settlement of cases and avoid the burden
and cost of continued litigation. Although some courts see a risk that applying Rule 68 to settled cases would deter settlement
after rejection of such an offer, 10  it seems more likely that nullifying Rule 68 if the case ultimately settles would undercut the
rule because most cases do settle short of trial. In order to encourage defendants to make realistic offers of judgment, and to
make plaintiffs “think very hard” about such offers, it is necessary that the rule apply where a settlement is later confected on
less favorable terms, as other courts have recognized. 11  The parties may, of course, make explicit provision for allocation of
costs in their settlement agreement, in which case neither Rule 68 nor Rule 54(d) would apply.


Once Rule 68 comes into play because a plaintiff has rejected an offer of judgment and obtained a less favorable judgment, the
court retains no discretion to disregard the rule's cost-shifting consequences, which are mandatory. 12  Plaintiff therefore cannot
recover otherwise awardable costs incurred after the date of the offer, 13  and it also must pay the defendant's costs incurred after
that date. 14  In each instance, the costs recoverable under Rule 68 are defined in the same way costs are customarily defined;
the rule does not provide an independent warrant for recovery of other costs. 15


Westlaw. © 2024 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.


Footnotes


1 Delta case
450 U.S. 346, 101 S. Ct. 1146, 67 L. Ed. 2d 287 (1981).


2 Normal reading
Id. at 1149–50, 450 U.S. at 351 (per Stevens, J.).


3 Reasonable offer
Id. at 1150–55, 450 U.S. at 352–62.


4 Utterly frivolous
Id. at 1152, 450 U.S. at 356.


For a discussion of the possibility that Rule 68 itself imposes a requirement that offers be reasonable or
made in good faith, see § 3002.1.


5 Anomalous result
“Defendant argues that our construction of the Rule is anomalous because under Rule 68, a defendant
who prevails is in a less favorable position than if he had lost the case but for an amount less than the
offer.” Delta Air Lines, Inc. v. August, 1981, 101 S.Ct. at 1151 n.12, 450 U.S. at 353 n.12.


Title IX plaintiff would be subject to liability to pay defendant's post-offer costs because she recovered
nominal damages. The court therefore had no discretion but to impose the post-offer costs on plaintiff.
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It was anomalous that plaintiff would in a sense have been "better off" had she lost entirely, since then
costs would not be awardable under the rule, but this result is prescribed by the rule. Doe v. Rutherford
County, Tenn., Bd. of Educ., 86 F. Supp. 3d 831 (M.D. Tenn. 2015).


Compare
There is a somewhat similar irony for a plaintiff who prevails on liability but is awarded only nominal
damages. Such a plaintiff is regarded as the prevailing party for some purposes, Farrar v. Hobby, 506
U.S. 103, 113 S. Ct. 566, 121 L. Ed. 2d 494 (1992), but such a “victory” may have adverse consequences
if it means that the court is without discretion to deny defendant costs because it made a Rule 68 offer.
One district judge attempted to avoid this result by vacating the award of nominal damages to plaintiff,
but was reversed on the ground that there was no authority for so depriving defendant of the advantages
of Rule 68. Hopper v. Euclid Manor Nursing Home, Inc., 867 F.2d 291 (6th Cir. 1989).


6 Rule 68 has no role
Rule 68 is not applicable when defendant obtains judgment against plaintiff. UMG Recordings, Inc. v.
Shelter Capital Partners LLC, 718 F.3d 1006 (9th Cir. 2013).


When defendant prevails, Rule 68 has no role to play, so it does not bear on the award of costs. But as
a prevailing party, defendant may seek costs under Rule 54. Marx v. General Revenue Corp., 668 F.3d
1174 (10th Cir. 2011), judgment aff'd on other grounds, 133 S. Ct. 1166, 185 L. Ed. 2d 242 (2013).


Rule 68 does not apply when the judgment is for defendant. Accordingly, the district court erred in
awarding Rule 68 costs to defendant when plaintiff lost entirely after rejecting defendant's offer. The
district court incorrectly concluded that since losing was worse than getting the $5,000 defendant offered,
Rule 68 applied and defendant was entitled to the costs incurred after its offer. Tidemann v. Nadler Golf
Car Sales, Inc., 224 F.3d 719 (7th Cir. 2000).


Rule 68 is inapplicable in a case in which the defendant obtains judgment. Rather, where a defendant
prevails after making an offer of judgment, the trial judge retains discretion under Rule 54(d) regarding
costs. MRO Communications, Inc. v. American Tel. & Tel. Co., 197 F.3d 1276 (9th Cir. 1999).


Rule 68 is inapplicable with regard to a prevailing defendant even though plaintiff prevailed against other
defendants. Louisiana Power & Light Co. v. Kellstrom, 50 F.3d 319 (5th Cir. 1995).


Where party making offer of judgment ultimately prevailed, Rule 68 cost-shifting was not available. Fry
v. Board of County Com'rs of County of Baca, State of Colo., 7 F.3d 936 (10th Cir. 1993).


“Rule 68 is inapplicable when there is a defense verdict.” Lentomyynti Oy v. Medivac, Inc., 997 F.2d
364 (7th Cir. 1993).


Costs may not be assessed pursuant to Rule 68 where the defendant ultimately obtains a judgment. Fincher
v. Keller Industries, Inc., 905 F.2d 691 (3d Cir. 1990).


Defendant could not rely on Rule 68 to justify recovering its costs where judgment was entered in favor
of defendant rather than plaintiff. Allen v. U.S. Steel Corp., 665 F.2d 689 (5th Cir. 1982).


Offer of judgment rule only transfers costs where a prevailing plaintiff recovers less than the amount
of an offer, and does not apply when a defendant prevails. Sullivan v. Greenwood Credit Union, 499 F.
Supp. 2d 83 (D. Mass. 2007), aff'd, 520 F.3d 70 (1st Cir. 2008).


Plaintiff who rejected defendant's offer of settlement was not liable for defendant's post-offer costs, where
judgment was entered in defendant's favor. Pittari v. American Eagle Airlines, 243 F.R.D. 317 (W.D.
Ark. 2007).


Where claims against a defendant who made a Rule 68 offer were dismissed entirely, that rule provided
no ground for recovery of costs. Sparaco v. Lawler, Matusky & Skelly, 201 F.R.D. 335 (S.D. N.Y. 2001).
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Rule 68 pertains only to judgments obtained by plaintiff and is inapplicable to cases in which defendant
obtains judgment, or where plaintiff takes nothing. Ezelle v. Bauer Corp., 154 F.R.D. 149 (S.D. Miss.
1994).


Costs could not be imposed on plaintiffs pursuant to Rule 68 since judgment was entered in favor of
defendants rather than plaintiffs. Danese v. City of Roseville, 757 F. Supp. 827 (E.D. Mich. 1991).


Rule 68 does not apply when a judgment is entered in favor of the defendant. Woern v. K Mart Corp.,
131 F.R.D. 98 (E.D. Pa. 1990).


But see
The district court abused its discretion in refusing to award defendant costs after it prevailed in an
employment discrimination action. Although plaintiff was unemployed and defendant was a corporation,
given the income of plaintiff's husband she could pay the costs, and comparative economic power should
not be considered in making the determination whether to relieve the plaintiff of having to pay defendant's
costs because that would always favor the individual plaintiff suing her employer. Cherry v. Champion
Intern. Corp., 186 F.3d 442 (4th Cir. 1999).


7 Rule 54(d)
See § 2667.


8 Judgment after trial
Even though plaintiff rejected Rule 68 offer of judgment that was superior to ultimate settlement of the
case, the making of that offer did not cut off plaintiff's right to seek post-offer costs and fees because
Rule 68 only applies where the final judgment is obtained after trial. Good Timez, Inc. v. Phoenix Fire
and Marine Ins. Co., Ltd., 754 F. Supp. 459 (D.V.I. 1991).


Although plaintiff rejected a Rule 68 offer and later accepted an identical settlement offer, Rule 68 did
not cut off his entitlement to costs because the case did not go to trial. Hutchison v. Wells, 719 F. Supp.
1435 (S.D. Ind. 1989).


Rule 68 was inapplicable in case that ended in a stipulated dismissal. E.E.O.C. v. Hamilton Standard
Div., United Technologies Corp., 637 F. Supp. 1155 (D. Conn. 1986).


Compare
In determining whether plaintiff is a prevailing party for purposes of an award of attorney fees under a
federal fee-shifting statute, the “catalyst theory” does not apply. That theory was used by some lower
courts to support fee awards to plaintiffs when defendants changed their conduct after suit was filed and
plaintiffs claimed that the change in defendant's behavior was produced by the lawsuit. Often, however,
the suits themselves were moot, and a plaintiff is a prevailing party for purposes of a fee award only in
cases in which there is a judicially sanctioned change in the parties' conduct. Buckhannon Bd. and Care
Home, Inc. v. West Virginia Dept. of Health and Human Resources, 532 U.S. 598, 121 S. Ct. 1835, 149
L. Ed. 2d 855 (2001).


9 Supreme Court has recognized
In determining whether a civil rights plaintiff is a prevailing party for purposes of a fee award, the Court
has explained that the plaintiff “must obtain an enforceable judgment against the defendant from whom
fees are sought, or comparable relief through a consent decree or settlement.” Farrar v. Hobby, 506 U.S.
103, 113 S. Ct. 566, 573, 121 L. Ed. 2d 494 (1992). The focus, thus, is on the substance of the outcome,
not whether it is obtained by judicial decision or settlement.


10 Deter settlement
“A plaintiff would be disinclined to accept, or even to consider seriously, a settlement offer once it
has rejected the defendant's initial offer, because that plaintiff's interim costs may be automatically
uncompensable under Rule 68.” Good Timez, Inc. v. Phoenix Fire and Marine Ins. Co., Ltd., 754 F. Supp.
459, 463 (D.V.I. 1991).
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“If Rule 68 applied to the present case, it would provide a disincentive for attorneys to accept settlements
once an initial settlement was rejected. It would also discourage careful consideration of such offers. The
defendants' reading would require plaintiffs to precipitately accept a settlement offer for fear that he may
be foreclosed from accepting a subsequent offer because his interim efforts would not be compensable.
This would permit defendant to drive a wedge between the interests of the plaintiff and his lawyer.”
Hutchison v. Wells, 719 F. Supp. 1435, 1443 (S.D. Ind. 1989).


11 Courts have recognized
Rule 68 should apply to a case that settled because that would deter plaintiff's attorney from rejecting
a reasonable offer of judgment and pursuing further litigation. “Plaintiffs are encouraged only to accept
those offers where the likelihood of obtaining more at a later date is low. If the defendant's offer is
unreasonable, and the plaintiff is relatively certain that he can obtain a larger recovery through continued
negotiations or after trial, he will wisely reject such an offer.” Moreover, defendants should not be
encouraged to go to trial in order to obtain the advantages of Rule 68. Lang v. Gates, 36 F.3d 73, 76,
(9th Cir. 1994).


Rule 68 does not distinguish between judgments obtained by settlement and those obtained after trial.
Alcan Elec. & Engineering Co., Inc. v. U.S., 27 Fed. Cl. 327 (1992).


See also
Rule 68 applies in a case in which judgment was entered on summary judgment rather than after trial.
Liberty Mut. Ins. Co. v. E.E.O.C., 691 F.2d 438 (9th Cir. 1982).


12 Consequences mandatory
When applicable, Rule 68 is mandatory and leaves a district court without any discretion to deny costs.
Hescott v. City of Saginaw, 757 F.3d 518 (6th Cir. 2014).


A prevailing plaintiff must pay defendant's post-offer costs if plaintiff's judgment is less favorable than
an unaccepted offer of judgment. Stanczyk v. City of New York, 752 F.3d 273 (2d Cir.2014).


Although normally a district court's award or denial of costs is reviewed for abuse of discretion, Rule
68 is mandatory and leaves the district court without any discretion to deny costs. Pouillon v. Little, 326
F.3d 713 (6th Cir. 2003).


When defendant makes proper Rule 68 offer, the district court must award costs measured from the time
the offer was served, and has no discretion to rule otherwise. Jordan v. Time, Inc., 111 F.3d 102 (11th
Cir. 1997).


An award of costs is mandatory under Rule 68 if the plaintiff rejects defendant's offer of judgment and
the judgment finally obtained is not more favorable than the offer. The rule leaves no room for the court's
discretion. U.S. v. Trident Seafoods Corp., 92 F.3d 855 (9th Cir. 1996).


Rule 68 leaves no room for discretion. When a proper Rule 68 offer is made and the other requirements are
met, the district court must award costs from the date of the offer to defendant. Simon v. Intercontinental
Transport (ICT) B.V., 882 F.2d 1435 (9th Cir. 1989).


Rule 68 leaves the district court no discretion. Hopper v. Euclid Manor Nursing Home, Inc., 867 F.2d
291 (6th Cir. 1989).


Even though the judgment obtained by plaintiff came “surprisingly close” to the Rule 68 offer, the district
court had no discretion to deny post-offer costs to defendant. Bright v. Land O'Lakes, Inc., 844 F.2d 436
(7th Cir. 1988).


“The language of Rule 68 is mandatory; where the rule operates, it leaves no room for district court
discretion.” Johnston v. Penrod Drilling Co., 803 F.2d 867 (5th Cir. 1986).
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If plaintiff has rejected an offer of judgment and obtained a less favorable judgment, shifting of post-
offer costs to plaintiff is mandatory. Lintz v. American General Finance, Inc., 76 F. Supp. 2d 1200 (D.
Kan. 1999).


13 Plaintiff cannot recover costs
Rule 68 precluded plaintiffs from recovering the portion of their costs related to litigation after the date
of the Rule 68 offer. Herrington v. County of Sonoma, 12 F.3d 901 (9th Cir. 1993).


14 Pay defendant's costs
Employer should have been awarded its post-offer costs where, before trial of ADA claim, it made
employee an offer of judgment in an amount greater than he received as a judgment. Pittari v. American
Eagle Airlines, Inc., 468 F.3d 1056 (8th Cir. 2006).


Rule 68 requires a plaintiff who rejects an offer of judgment and obtains a less favorable judgment to
pay the offeror's post-offer costs. Plaintiff contended that the rule only meant that plaintiff had to pay its
own costs, but that is not a correct reading of the rule. Plaintiff's argument that this rule would mean that
defendant would have no incentive to minimize its post-offer costs is wholly unconvincing. Defendant
won't know whether Rule 68 will authorize it to recover costs until the case is over, and making plaintiff
pay means that it is responsible for all the costs that result from its rejection of the offer. Tunison v.
Continental Airlines Corp., Inc., 162 F.3d 1187 (D.C. Cir. 1998).


Because defendant made a Rule 68 offer superior to the final judgment, plaintiffs must pay defendant's
postoffer costs. Haworth v. State of Nev., 56 F.3d 1048 (9th Cir. 1995).


Plaintiff must pay defendant's postoffer costs. Knight v. Snap-On Tools Corp., 3 F.3d 1398 (10th Cir.
1993).


“We hold that a plaintiff who refuses an offer of judgment under Rule 68 and later fails to receive a more
favorable judgment must pay the defendant's postoffer costs.” O'Brien v. City of Greers Ferry, 873 F.2d
1115, 1120 (8th Cir. 1989).


Rule 68 requires that the plaintiff not only bear its own postoffer costs but also pay defendant's postoffer
costs. Crossman v. Marcoccio, 806 F.2d 329 (1st Cir. 1986).


When an offer is more favorable than the ultimate judgment, the prevailing plaintiff is responsible not
only for his own post-offer costs, but also the defendant's to the extent that those costs are properly
awardable. Electronic Privacy Information Center v. United States Department of Homeland Security,
982 F. Supp. 2d 56 (D.D.C. 2013).


Plaintiff will be required to bear its own post-offer costs and the post-offer costs of defendant when it
fails to accept a reasonable offer of judgment. Rivera v. Corporate Receivables, Inc., 540 F. Supp. 2d
329 (D. Conn. 2008).


But see
“The language of Rule 68 does not imply that the defendant's postoffer costs may be shifted to the
plaintiff, but may only prevent the plaintiff from shifting her postoffer costs to the defendant.” Sheppard
v. Riverview Nursing Centre, Inc., 870 F. Supp. 1369, 1382 n.6 (D. Md. 1994), vacated, 88 F.3d 1332
(4th Cir. 1996).


15 Costs defined same way
As used in Rule 68, the term costs refers to all costs awardable under the statute or other authority that is
the basis for the underlying claim. Where the underlying statute defines costs to include attorney's fees,
such fees are costs for purposes of the rule. Wilson v. Nomura Securities Intern., Inc., 361 F.3d 86 (2d
Cir. 2004).


Prejudgment interest is not a “cost” within the meaning of Rule 68. Instead, it is part of damages.
Accordingly, even though the U.S. rejected a Rule 68 offer considerably higher than the ultimate award,
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Rule 68 provided no basis for denying it prejudgment interest. U.S. v. American Commercial Barge Line
Co., 988 F.2d 860 (8th Cir. 1993).


The costs included in Rule 68 are no more extensive than the costs authorized under Rule 54(d), and in
each instance the cost award should be based on 28 U.S.C.A. § 1920. Thomas v. Caudill, 150 F.R.D.
147 (N.D. Ind. 1993).


In a prisoner suit, Rule 68 did not provide a basis for awarding defendants the cost of having correctional
officers assigned to maximum security during the trial, which was conducted in the prison. Adams v.
Wolff, 110 F.R.D. 291 (D. Nev. 1986).


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government
Works.
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INTERPLAY BETWEEN MEDIATION AND OFFER OF
JUDGMENT RULE SANCTIONS


I. Introduction


Mediation 1  and offer of judgment 2  rules are procedural devices that seek to promote settlement. 3


They have generally functioned independently and without interaction. They both have sanction
regimes to enforce compliance with their requirements, but the mediation sanction regime is quite
limited, while the offer of judgment rule sanction regime is the very centerpiece of the procedure.
The offer of judgment rule could be a useful adjunct to mediation. For example, if there is an
impasse in mediation, one party could make an offer of settlement based on its last offer and use
the leverage of the offer of judgment rule sanctions to push the other party to settlement. 4  The
other party could also counteroffer, with the possibility that the two offers will come closer to an
agreement. However, there might be concern that mediation, as a voluntary process in which the
parties cannot be required to settle, would be undercut by combining it with the offer of judgment
rule that pressures a party to accept an offer at the risk of sanctions if it does not do better at
trial. This article examines the sanction regimes under both *328  processes and proposes that the
processes, properly used, can complement each other with the objective of encouraging settlement.


II. A Comparison of Sanctioning Regimes


A. The Mediation Sanction Regime


Mediation is a process by which the parties, assisted by a neutral third person, seek to identify
points of agreement and disagreement, explore options and alternative solutions, and reach a
consensual settlement of the issues relating to their conflict. 5  A keystone of the contemporary
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classical mediation model is that any agreement should be voluntarily arrived at by the parties.
This rests on the belief that the parties will be more satisfied, and thus more likely to abide by the
agreement, if it is of their own creation, and there is evidence to support this premise. 6  Although
the parties cannot be forced to settle, the court can require parties to participate in mediation and
sanction parties for noncompliance. 7  However, courts and commentators vary in their opinions
of what constitutes noncompliance and debate the *329  propriety of levying sanctions for failure
to comply with orders to “participate in good faith.” 8


It is often said that parties cannot be required to settle in a court-ordered settlement conference
or mediation. 9  However, the mediation sanction regime extends to situations where a party fails
to comply with an order that they and their counsel attend, to bring requested documents, or to
participate in good faith at least to the extent of “minimal participation.” 10  Nevertheless, the
purpose of the sanction regime is to encourage participation in a process in which any ultimate
agreement must be voluntary and not to penalize parties for failing to settle or accept any particular
offer.


Another procedural mechanism may offer more potent sanctions for failure to settle after a
mediation or judicial settlement conference. Federal Rule of Civil Procedure 16 authorizes judges
to order the attorneys and unrepresented parties 11  to attend pretrial conferences, the purpose of
which  *330  may be to settle the case or to use “special procedures to assist in resolving the
dispute when authorized by statute or local rule.” 12  That rule also provides for scheduling orders
that require parties to meet deadlines for discovery, motions, and “other appropriate matters.” 13


The exercise of a judge's Rule 16 powers could result in an order that requires any settlement to
be made before trial or by a specified date, or else the parties would suffer sanctions. A seminal
case in this area of the law is Kothe v. Smith, 14  a medical malpractice case in which the judge,
having held a pretrial conference at which the parties failed to settle, warned them that “if they
settled for a comparable figure after trial had begun, he would impose sanctions against the dilatory
party.” 15  When the parties settled after one day of trial, at a figure comparable to what the judge
had recommended at the settlement conference, he sanctioned the defendant. 16  The appellate court
reversed the sanction based largely on the fact that the sanction was only imposed on the defendant
and the plaintiff had not informed the defendant that he would settle at the figure that the jury
awarded. 17


Kothe is often quoted for its statement that that the law “does not sanction efforts by trial judges to
effect settlements through coercion” and that Rule 16 “was not designed as a means for clubbing
the parties-or one of them-into an involuntary compromise.” 18  Nevertheless, the appellate court
did not say that a judge cannot issue an order that requires any settlement by a certain date on
threat of sanctions. The holding seemingly relied instead on the one-sided nature of the sanctions
imposed.
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The case management movement 19  has presented the possibility of sanctions for failure to settle
within certain time periods under certain situations. In Newton v. A.C. & S., Inc., 20  the trial court
entered an order setting a time limit for settlement of asbestos personal injury cases set for *331
trial and providing a $1,000 fine if the cases were settled after such a date. Although the lower
court found that the fixed fine was arbitrary, the appellate court concluded that Rule 16 provided
authority for such a program:


Rule 16 does not specifically grant authority to the district court to impose sanctions
for settling after a certain date. However, imposing sanctions for unjustified failure to
comply with the court's schedule for settlement is entirely consistent with the spirit of
Rule 16. The purpose of Rule 16 is to maximize the efficiency of the court system by
insisting that attorneys and clients cooperate with the court and abandon practices which
unreasonably interfere with the expeditious management of cases.


The intent and spirit of Rule 16 is to allow courts to actively manage the timetable of
case preparation so as to expedite the speedy disposition of cases. Thus, the imposition
of sanctions for failure to comply with a settlement schedule is entirely consistent with
the purpose of Rule 16. 21


This extension of sanctions is particularly related to the management of a large number of similar
cases which flood a court's docket and interfere with their timely resolution. It is not directly related
to mediation and has to be seen as simply another settlement sanction regime.


The scope of a judge's authority to impose sanctions for failure to settle within a certain time period
is not entirely clear under the case law, but obvious factors to be drawn from Kothe and Newton are
that imposition of sanctions should be used sparingly and even-handedly and that docket pressures
may particularly justify their use. However, such sanction orders are not common, and although
they may provide an additional form of pressure to settle, such pressure, tied to a schedule, is quite
different from sanctions for failure adequately to participate in a mediation or judicial settlement
conference.


B. The Federal Rule 68 Sanction Regime


Federal Rule of Civil Procedure 68 and equivalent rules under state court procedures allow a
defendant to make an offer of judgment to a plaintiff, and if the plaintiff does not accept and the
judgment finally obtained is not more favorable than the offer, to require the plaintiff to pay the
costs the defendant *332  incurred following the offer. 22  This provides an incentive to accept
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an offer rather than risk cost-shifting. This goes far beyond the scope of the mediation sanction
regime. It requires the plaintiff to consider an offer and, if the plaintiff refuses the offer, to do better
at trial or suffer sanctions. 23  While there is no obligation in mediation to respond to a specific
offer or to agree to a settlement based on that offer, the offer of judgment rule pressures a party
to accept that offer on risk of cost-shifting.


The offer of judgment rule embodied in Federal Rule 68 has never quite caught on as a settlement
tool. Quite simply, both anecdotal and empirical evidence show that lawyers rarely use Federal
Rule 68. 24  A number of reasons have been advanced for its underutilization. These range from
ignorance of the rule itself to inherent limitations in its provisions and uncertainty in its application.


Although Rule 68 has been part of the Federal Rules of Civil Procedure since 1938, one reason
advanced for its lack of use is that the practicing bar is simply ignorant as to its operation and
its value as a settlement tool. 25  A corollary complaint is that the rule's own terminology is a
limiting factor. Federal Rule 68's use of the term “offer of judgment” is criticized as off-putting
to some litigants. 26  A typical privately negotiated settlement would include a non-admission of
liability and likely a confidentiality provision. In contrast, a judgment is considered a formal public
declaration of wrongdoing that clients want to avoid for various reasons. Concerns over copycat
*333  litigation, adverse publicity, and negative career impact make defendants wary of the offer
of judgment. 27  It is suggested that the phrase “offer of settlement” might be more palatable. 28


The Advisory Committee also identifies two inherent limitations with Federal Rule 68. First, it
is a unilateral rule, only “a party defending against a claim” can take advantage of the rule's
provisions. 29  By limiting the application to defendants, Federal Rule 68 prohibits the potential
benefits of its provisions from an entire class of litigant-plaintiffs. 30


A second inherent limitation in Federal Rule 68 is the limited scope of its sanction. If a plaintiff
rejects the offer of judgment and the judgment finally obtained is not more favorable, the plaintiff
must pay the costs incurred by the defendant after the offer. 31  Typically, costs in federal litigation
are limited to those items taxable as costs under Federal Rule 54(d). 32  The relatively small
amounts counted as costs minimize the incentive for both a defendant to offer and a plaintiff
to accept an offer of judgment. The stakes are simply not high enough to influence party
decisionmaking. By limiting the focus to shifting post-offer costs, Federal Rule 68 limits its own
*334  effectiveness. 33


While post-offer costs are likely to be small sums, post-offer attorney's fees are a different story.
Even though attorney's fees are not considered “costs” in typical federal litigation, the Supreme
Court interprets Federal Rule 68 to include attorney's fees as costs if there is an underlying federal
statute that defines attorney's fees as part of costs. 34  For example, the United States Congress
provides that in all federal civil rights actions the court, in its discretion, may allow the prevailing
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party to collect reasonable attorney's fees as part of the costs. 35  Consequently, in a civil rights
lawsuit such as one under § 1983, the fee-shifting provision allowing the prevailing party to recover
attorney's fees as “costs,” bootstraps attorney's fees into the Federal Rule 68 equation. In the
context of a Federal Rule 68 offer of judgment in a § 1983 case, the stakes for the plaintiff are
magnified. At risk are not only the typical post-offer costs, but post-offer attorney's fees as well. 36


The inclusion of attorney's fees into the Federal Rule 68 calculus in only certain types of cases
adds another layer of complication to the operation of the rule. This is aggravated by the lack of
guidance the rule itself provides on this issue. Indeed, there is nothing in the text of Federal Rule
68 that alerts counsel to the importance of this buried issue. Thus, uncertainty as to Federal Rule
68's application to attorney's fees in specific cases may contribute to its underutilization. 37


*335  While much of the uncertainty in Federal Rule 68 litigation surrounds recovery of attorney's
fees as costs or otherwise, additional uncertainties also serve to limit its usefulness. There is
confusion concerning the validity of offers that disclaim liability, or that are revoked, or that
offer the plaintiff incomplete relief. 38  There is confusion surrounding offers using “with costs”
language and whether this means the offer is inclusive of costs or for a certain sum plus costs. 39


Additional confusion occurs when an offer does not mention costs. Absent guidance from Federal
Rule 68 itself, these festering uncertainties exact a toll: defendants are either reluctant to make
offers of judgment for fear of being blindsided by an ambiguity or they draft offers that produce
unintended results. 40  The irony is that the rule designed to foster settlement can actually spawn
additional litigation.


Federal Rule 68 would be much more effective in encouraging settlement if, as has often been
proposed but never adopted, it had been amended to allow plaintiffs to make an offer of judgment
and if the sanctions included attorney's fees. Some states already extend the right to make an offer
to plaintiffs and allow the recovery of attorney's fees. 41  Throughout the first half of the 1980s,
there were proposals to change Federal Rule 68, generally designed to make the rule bilateral
(i.e., to allow plaintiffs to make such offers as well), to provide explicitly for fee-shifting in some
situations, and to limit shifting to cases in which a party unreasonably rejected an offer. 42


The United States House of Representatives passed a modified offer of judgment rule in 1995 as
part of the Republican Party's “Contract with America.” 43  Dubbed “loser pays,” it would have
allowed either party to make *336  an offer and, if the offer was refused and the ultimate judgment
was not more favorable than the offer, the offeree would have to pay the offeror's costs, including
attorney's fees. 44  This bill was not enacted. However, this led the American Bar Association
to convene a task force to study the issue in light of expressed concerns that the bill would
disproportionately impact plaintiffs who would be deterred from seeking access to the courts by
the risk of having to pay the defendants' attorney's fees. 45  The task force concluded that allowing
attorney's fees to be shifted, under an offer of judgment rule, could promote settlement, but that
safeguards were needed to mitigate the disproportionate adverse effect upon plaintiffs. 46  The task
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force proposed a rule that included a fee-shifting formula that gave an offeree a margin of error of
25% before cost-shifting was triggered by not doing as well as the ultimate judgment obtained. The
proposal also limited liability for the offeror's attorney's fees to an amount equal to the offeree's
attorney's fees and gave the court discretion to reduce or eliminate cost-shifting to avoid undue
hardship. 47


III. State Experience with Offer of Judgment Rules


A. States Following the Federal Model


Federal Rule 68 has remained essentially unchanged since the promulgation of the Federal Rules
in 1937 and has served as a model for the states. Following the federal model, most states adopted
an offer of judgment *337  rule that mirrored Federal Rule 68. 48  By 1997, twenty-nine states
and the District of Columbia had rules identical or substantially similar to Federal Rule 68. 49


Thirteen jurisdictions departed from the federal model in a significant way; nine states had no
provision at all. 50  Today, Federal Rule 68 no longer dominates the offer of judgment landscape
with states abandoning the language of Federal Rule 68 in large numbers. By 2009, twenty-three
states departed from the federal model in a significant way. 51  These jurisdictions embrace many
of the changes suggested by critics of the federal offer of judgment formula and advance additional
provisions designed to encourage settlement through the offer of judgment concept. 52


B. Creating a Two-Way Street


The most significant departure by state offer of judgment rules from Federal Rule 68 is that
twenty-three states now allow both parties to make offers of judgment. 53  Minnesota illustrates
the transformation from unilateral *338  to bilateral application. Prior to 1985, Minnesota Rule
of Civil Procedure 68 was similar to Federal Rule 68. 54  Amendments in 1985 extended the
offer of judgment or settlement to both plaintiffs and defendants. 55  Minnesota Rule 68 was then
completely revised in 2008. 56  The goal of the 2008 amendments was to add certainty to the
operation of the rule and to remove surprises both to parties making offers and those receiving and
deciding whether to accept them. 57  Additionally, Minnesota Rule 68 was revised to better address
the goal of providing incentives for both claimants and parties opposing claims. 58  Consequently,
Minnesota Rule 68 no longer closely resembles its federal counterpart.


The basic premise of Minnesota Rule 68 is similar to the federal rule in shifting the burden of costs
and disbursements if an offeree does not do better at trial. 59  Costs in this context refer only to
taxable costs under Minnesota Rule 54, and not necessarily attorney's fees. 60  Amendments in 2008
clarified that attorney's fees may be included as “costs” in a Minnesota Rule 68 offer of judgment
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when the attorney's fees are awardable to a prevailing party pursuant to a statute. 61  Minnesota
Rule 68 also includes a new provision that requires that an offer include express reference to the
rule in order to be given the cost-shifting effect of the rule. 62  This provision was intended to *339
eliminate surprises by making it unlikely that an offer would come within the scope of the rule
without the offeror intending it to do so and the offeree having notice that the offer was being
made pursuant to Minnesota Rule 68. 63


Minnesota Rule 68 allows both parties to use the cost-shifting procedure by permitting either
to make an offer of judgment or settlement. 64  The offer of settlement differs from the offer of
judgment in that it does not result immediately in an entry of judgment for the amount of the
offer. 65  A party may accept an offer of settlement without disclosing the terms of the settlement. 66


By making available to both parties, the drafters hoped to encourage settlement in situations where
the parties were not likely to want a judgment entered as a matter of public record. 67


Not only does Minnesota permit offers of judgment or settlement, Minnesota Rule 68.01
now recognizes two types of offers: “damages-only” offers and “total-obligation” offers. 68  A
“damages-only” offer does not include then-accrued applicable prejudgment interest, costs and
disbursements, or applicable attorney's fees, all of which are to be added to the amount as provided
by the rule. 69  A “total-obligation” offer includes then-accrued applicable prejudgment interest,
costs and disbursements, and *340  applicable attorney's fees. 70  The bifurcation of offers into
these two categories allows the party making the offer to control and understand what costs are
shifted. 71  Similarly, a party deciding how to respond to an offer should be able to determine the
total cost of accepting an offer. Presumably, the added precision allowed by distinguishing the
types of offers permits Minnesota Rule 68 to provide greater clarity and certainty to the effect both
of accepted offers and unaccepted offers. 72


Minnesota Rule 68 clearly describes the consequences that flow from the acceptance and rejection
of offers of judgment or settlement. 73  If the offer accepted is an offer of judgment, the court orders
an entry of judgment based upon whether it was a “damages-only” or “total-obligation” offer. 74


If the offer accepted is an offer of settlement, the settled claims are dismissed upon the filing of
a stipulation of dismissal. 75


In the case of rejected offers, if the offeror is a defendant, and the defendant-offeror prevails or the
relief awarded to the plaintiff-offeree is less favorable than the offer, the plaintiff-offeree must pay
the defendant-offeror's costs and disbursements incurred in the defense of the action after service
of the offer. 76  Also, the plaintiff-offeree may not recover its costs and disbursements incurred
after service of the offer. 77  Minnesota Rule 68.03(b)(1) further provides that applicable attorney's
fees available to the plaintiff-offeree are not affected by this provision. 78  In this respect, *341
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Minnesota Rule 68 does not incorporate the cutoff of attorney's fees that occurs under Federal
Rule 68 as interpreted in Marek. 79


Minnesota Rule 68.03 introduces a new consequence for a defendant's rejection of a plaintiff's
offer if the ultimate judgment is less favorable to the defendant-offeree-double costs. 80  If the
offeror is a plaintiff, and the relief awarded is less favorable to the defendant-offeree than the offer,
the defendant-offeree must pay, in addition to the costs and disbursements to which the plaintiff-
offeror is entitled under Minnesota Rule 54.04, an amount equal to the plaintiff-offeror's offeror's
costs and disbursements incurred after service of the offer. 81  Again, applicable attorney's fees
available to the plaintiff are unaffected by Minnesota Rule 68.03. 82  Thus, this provision requires
the defendant to pay double the offeror's costs and disbursements incurred after service of the
offer. 83  Minnesota Rule 68 also now includes a hardship exception. If the court determines that the
obligations imposed under the rule as a result of a party's failure to accept an offer would impose
undue hardship or otherwise be inequitable, the court may reduce the amount of the obligations in
order to eliminate the undue hardship or inequity. 84


Despite the 2008 amendments, Minnesota continues to experience only limited use of offers of
judgment or settlement. The primary reason advanced *342  for the limited use is that Minnesota
Rule 68 continues to shift only costs and disbursements. 85  As with federal cases, total costs and
disbursements in most Minnesota state court lawsuits do not constitute a substantial amount of
money. Moreover, the rule only shifts taxable costs and disbursements incurred after the offer of
settlement or judgment is made. 86  Thus, the incentive for settlement intended by the rule is not
realized in practice. While the latest incarnation of Minnesota Rule 68 now equalizes the incentive
between plaintiffs and defendants to use the rule, it does not alter the inherently limiting focus
on post-offer costs.


Minnesota Rule 68 is also underutilized because of its lack of impact on attorney's fees. 87


While a total-obligation offer can include attorney's fees, a defendant cannot avoid the obligation
to pay a plaintiff's attorney's fees if required by law. 88  For example, if a plaintiff rejects a
total-obligation offer and ultimately recovers less at trial, the plaintiff must pay the defendant-
offeror's costs incurred after service of the offer and the plaintiff-offeree cannot recover its costs
incurred. 89  But as to attorney's fees, the prevailing plaintiff is still entitled to its attorney's fees
from the defendant. 90  If Minnesota Rule 68 permitted a party to avoid paying attorney's fees, it
would certainly see greater use. Such a change seems unlikely. In 1985, the Advisory Committee
considered including attorney's fees within the operation of the rule, but determined that such
radical change was undesirable. 91


C. Inclusion of Attorney's Fees
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Nine states put more bite into their offer of judgment rules by incorporating attorney's fees. 92  New
Jersey, a vanguard jurisdiction on this issue, has included attorney's fees in its offer of judgment
rule since it *343  adopted the rule in 1971. 93  However, attorney's fees were capped at $750. 94


With no provision to adjust the cap for inflation, this limitation quickly erased any benefit from its
inclusion. 95  In 1994, the New Jersey Supreme Court adopted a revised rule eliminating the cap. 96


Recent empirical work by Albert Yoon and Tom Baker has focused on the effect that removal
of the limitation has had on attorney's fees on insurance-based litigation in New Jersey. Yoon &
Baker conclude:


Our results show that the revision of [New Jersey] Rule 4:58 appears to have had
a discernable effect on insurance-based litigation. In the aftermath of the revision of
the offer-of-judgment rule, which abolished the $750 cap on attorneys' fees as a cost-
shifting measure, the average duration of litigation decreased in New Jersey relative to
the neighboring control states by 7 percent (2.3 months) on average. Correspondingly,
the amount that Insurer X spent on its own attorneys' fees in New Jersey decreased
on average by a relative margin of 20 percent ($1,173). Both of these reductions were
statistically significant. At the same time, damage awards, which had a modest relative
decrease in New Jersey, did not change in any statistically significant amount. 97


While extrapolation of their findings must proceed cautiously, Yoon and Baker's results support
an important premise surrounding use of offers of judgment. A credible cost-shifting mechanism
is necessary to influence pre-trial negotiations. 98  New Jersey lacked such a mechanism until the
removal of the attorney's fees cap. Thus, cost-shifting that includes attorney's fees appears to be a
credible method for influencing litigant behavior in this context.


An expanded offer of judgment rule has been part of the “tort reform” proposals urged by business
interests in many states. 99  The most sweeping *344  was passed and signed into law in Texas
in 2004. 100  It allows claimants or defendants to make offers and provides for the shifting of
litigation expenses, including attorney's fees, fees of two testifying expert witnesses, and post-
rejection litigation costs when the judgment is less favorable to the offeree by at least 20%. 101


The Texas Supreme Court has adopted rules implementing this procedure. 102


Unlike the New Jersey experience, the new Texas scheme appears to have had little effect on
civil litigation. Practitioners simply have not flocked to the new rule. 103  To date, there are no
reported cases interpreting the offer of settlement statutory scheme. Anecdotal evidence suggests
that it is rarely used. This is due to the fact that the offer of settlement statutory scheme is so
complicated that it is hard to predict what effect it will have in a case. 104  Even the sponsor of the
legislation, former Texas State Representative Joe Nixon, now contends that the offer of settlement
statute was not meant to be used frequently, but rather it was designed for a situation in which it
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is clear the defense is liable, but the plaintiff was making unreasonable settlement demands. 105


Apparently, any incentive generated by inclusion of attorney's fees in the offer of judgment rule
can be outweighed by the uncertainty produced by an overly complicated rule.


D. Rejection of Offer of Judgment Cost-Shifting


Not all states embrace the cost-shifting premise of offer of judgment rules. Prior to the adoption
of the Ohio Civil Rules, the Ohio Revised Code provided that a party who refused an offer of
judgment could be held responsible for costs incurred after the making of the offer if the subsequent
judgment was less favorable than the offer. 106  These statutory provisions *345  essentially
codified the federal offer of judgment rule. In 1970, Ohio adopted Ohio Rule 68 explicitly rejecting
Federal Rule 68's cost-shifting provision. Ohio Rule 68 provides: “An offer of judgment by any
party, if refused by an opposite party, may not be filed with the court by the offering party for
purposes of a proceeding to determine costs.” 107  Ohio Rule 68 effectively repealed the earlier
statutory provisions. 108


Interestingly, the rationale for rejecting Federal Rule 68 was to increase settlements. According
to the Staff Notes:


Offers of settlement are encouraged by Rule 68 at all stages of an action in the interest
of voluntary resolution of litigation. However, under Rule 68 an offer of judgment may
no longer be used in a proceeding to determine costs. The use of offers of judgment
as the basis of costs proceedings has in the past often had a one-sided, coercive effect.
Therefore, Federal Rule 68, permitting the use of an offer of judgment as the basis of
a costs proceeding, has not been adopted. 109


Ohio Rule 68 reiterates its role in encouraging settlement by noting that “[t]his rule shall not be
construed as limiting voluntary offers of settlement made by any party.” 110


In 1996, the Ohio Supreme Court's Rules Advisory Committee revisited the issue and published
for comment a new version of Ohio Rule 68. 111  The proposed rule covered offers by both plaintiffs
and defendants; under this proposed rule if the plaintiff's unaccepted offer was more favorable than
the relief obtained by the plaintiff at trial, then the plaintiff would be awarded double costs. 112  The
accompanying staff note described the earlier staff note's fear of one-sided, coercive settlements
as “difficult to measure” and *346  based wholly upon anecdotal evidence. 113  The proposal was
opposed by a group of plaintiffs' lawyers, the Ohio Academy of Trial Lawyers, and ultimately the
Ohio Supreme Court withdrew the proposal. 114
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IV. The Interaction of Offers of Judgment and Mediation


A. Federal Rule 68 and Mediation


While the operation of Federal Rule 68 is relatively clear when a case proceeds to trial, what
happens if the case does not go to trial and resolves after a Federal Rule 68 offer expires due
to settlement? In such cases where the plaintiff obtains a favorable judgment, Federal Rule 54
would customarily allow the plaintiff to recover costs. 115  Nonetheless, some courts insist that
Federal Rule 68 does not apply unless the plaintiff's judgment is obtained after trial. 116  This
approach has been characterized as flawed because a judgment entered pursuant to a settlement
has been “obtained” by plaintiff if it is favorable to the plaintiff. 117  Additionally, applying the
rule encourages defendants to make Federal Rule 68 offers that are reasonable in the sense that
they are more favorable than settlements subsequently accepted by plaintiffs. Indeed, Federal Rule
68 is undercut if it is not applied to cases that ultimately settle because most cases do settle short
of trial. 118  To *347  encourage defendants to make realistic offers of judgment, and to make
plaintiffs seriously contemplate such offers, Federal Rule 68 should apply where a settlement is
later made on less favorable terms than those in a rejected Federal Rule 68 offer. 119


B. Michigan Rule Contemplating Interaction Between Mediation and Offer of Judgment


The Michigan legislature passed rules in the 1980s for both mandatory case evaluation and offer
of judgment, both with cost-shifting if a party did not do better in the final judgment than was
recommended or offered. 120  “Case evaluation” 121  is intended to go first and a court can require
the parties to participate in a hearing before a panel of three evaluators. Each trial court maintains
a list of persons who meet the eligibility requirements to be an evaluator. One requirement is to
have been a practicing lawyer for at least five years with a substantial proportion of work devoted
to civil litigation. 122  A judge can be a member of the panel, but in such instances, the usual $75
fee is lowered to $50. 123  Parties have the right to attend but are not required *348  to do so, the
rules of evidence do not apply, and oral presentations are limited to fifteen minutes per side. 124


Within fourteen days, the panel makes an evaluation that includes an award of damages. 125


Provisions for cost-shifting if the panel's decision is not accepted by parties who do not do better at
trial gives this non-binding evaluation a much stronger imperative than many of the non-binding
ADR devices with which courts have experimented. 126  The cost-shifting provision reads:


If a party has rejected an evaluation and the action proceeds to a verdict, that party must
pay the opposing party's actual costs unless the verdict is more favorable to the rejecting
party than the case evaluation. However, if the opposing party has also rejected the
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evaluation, a party is entitled to costs only if the verdict is more favorable to that party
than the case evaluation. 127


The rules go on to state that a verdict is considered “more favorable” if it is more than 10% below
or above the evaluation. 128  The costs to be shifted are costs taxable in any civil action and “a
reasonable attorney fee based on a reasonable hourly or daily rate as determined by the trial judge
for services *349  necessitated by the rejection of the case evaluation.” 129  However, “costs shall
not be awarded if the case evaluation award was not unanimous.” 130


The Michigan case evaluation rules provide much stronger coercive penalties than Federal Rule
68. Participation in case evaluation is mandatory if the court so orders; both parties are subjected to
the cost-shifting possibilities; if a party rejects the evaluation, it will be subjected to cost-shifting if
it does not do at least 10% better in the final judgment than in the evaluation; and the cost-shifting
includes actual costs plus attorney's fees. 131  One might think that such a strong rule would not
require further incentives to encourage parties to settle. But coupled with the case evaluation rule is
a rule for offers to stipulate to an entry of judgment. 132  It provides that either party, up to 28 days
before trial, may make a written offer of judgment “for the whole or part of the claim, including
interest and costs then accrued.” 133  If an offer is rejected, costs are shifted as follows:


(1) If the adjusted verdict is more favorable to the offeror than the average offer, the
offeree must pay to the offeror the offeror's actual costs incurred in the prosecution or
defense of the action.


(2) If the adjusted verdict is more favorable to the offeree than the average offer, the
offeror must pay to the offeree the offeree's actual costs incurred in the prosecution or
defense of the action. However, an offeree who has not made a counteroffer may not
recover actual costs unless the offer was made less than 42 days before trial.


(3) The court shall determine the actual costs incurred. The court may, in the interest of
justice, refuse to award an attorney fee under this rule. 134


These cost-shifting provisions sound a good deal like those for rejection of a case evaluation under
the Michigan rules. 135  What does offer of judgment cost-shifting add to case evaluation cost-
shifting? Offer of *350  judgment provides an additional incentive by allowing either party to
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make an actual offer to settle. A party who has refused the evaluation would already be subject
to the cost-shifting provisions of the case evaluation rules. However, because one or both parties
may be unhappy with the case evaluation number, further negotiations involving concrete offers
are necessary to actually accomplish a settlement. Offer of judgment allows either party to make
a concrete offer, which may not be the same as the number in the evaluation. Even if parties are
not prepared to accept the case evaluation number at the time of the evaluation, they may be able
to come together later after having a chance to reflect and the exchange of offers of judgment then
narrows the difference between them. Offer of judgment thus provides an additional mechanism
for fine-tuning a settlement number that one party can make to the other (and the other can fine-
tune with a counter-offer). Case evaluation by three attorneys who have spent only a couple of
hours hearing an abbreviated description of the case may not be the ideal last word on what the case
is worth. The offer of judgment rule thus provides an additional means of pressuring the parties
to reach agreement through the exchange of offers.


While there may be a valid reason to have an offer of judgment process, in addition to the cost-
shifting provisions of case evaluation, the interplay between the two incentive systems can cause
difficulties. This became apparent in Michigan, necessitating an amendment to the rule. 136  The
original offer of judgment rule provided that where there has been a rejection of both a case
evaluation award and an offer of judgment, “the cost-shifting provisions of the rule under which
the later rejection occurred control.” 137  This seemed to be an attempt to encourage parties to
make offers of judgment, even after rejection of case evaluation. But this led to complications, as
described by the Michigan Supreme Court:
[T]he offer of judgment procedure gives a party a way of avoiding mediation sanctions, or at
least of substituting the potential for offer of judgment sanctions, which may be more favorable
to that party. The typical situation is one in which Party A has accepted the mediation award (and
thus cannot be subject to sanctions), but Party R has rejected, and would be potentially liable for
sanctions if an unfavorable verdict ultimately results. The offer of judgment procedure gives R an
opportunity to make A potentially subject to *351  offer of judgment sanctions, and to avoid such
vulnerability itself if A does not make a counteroffer. 138


In response to this concern, the provision on the relationship between the two rules was amended
in 1997 to read as follows:
Relationship to Case Evaluation. Costs may not be awarded under this rule in a case that has
been submitted to case evaluation under MCR 2.403 unless the case evaluation award was not
unanimous. 139


With this change, cost-shifting pursuant to the offer of judgment rule would no longer control
unless the case evaluation award was not unanimous. The intent of this change was “to reduce
gamesmanship” by making it clear that “the offer of judgment costs provision should be used only
in conjunction with [case evaluation] where a [case evaluation] award was not unanimous and thus
case evaluation sanctions were not available under MCR 2.403.” 140







INTERPLAY BETWEEN MEDIATION AND OFFER OF..., 26 Ohio St. J. on...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 14


Although the amendment to the rule reduced the potential for a party who rejected a case
evaluation award to undercut that award by making an offer of judgment, some Michigan cases
have given a narrow interpretation of the amendment when a later offer of judgment does not
reflect gamesmanship. For example, in Reitmeyer v. Schultz Equipment & Parts Co., 141  the case
evaluation panel unanimously awarded plaintiff $17,500. 142  The defendant accepted it, and the
plaintiff failed to respond (which is taken as a rejection). Thereafter plaintiff made an offer of
judgment of $27,000, and defendant made a counteroffer of $18,000 which plaintiff rejected. 143


After trial, the jury awarded the plaintiff $27,013. The plaintiff had done better than his offer of
$27,000 and the defendant's counteroffer of $18,000, and so he filed a motion for offer of judgment
sanctions and attorney's fees *352  totaling $10,689.45. The trial court denied it, relying on the
amended rule that denies sanctions where a mediation award was not unanimous. 144


The Michigan Court of Appeals viewed the purpose of the amendment as “attempting to eliminate
the gamesmanship of using the offer of judgment rule as a way to avoid [case evaluation] sanctions
while opening the possibility for offer of judgment sanctions, without a good faith intent to
settle the case.” 145  The fact that the jury award of $27,013 was nearly the same figure as the
plaintiff's offer of judgment of $27,000 suggested that the offer of judgment was not used merely
for gamesmanship. 146  It quoted language from the Michigan Supreme Court in adopting the
amendment that “there are instances in which a [case evaluation] award is unrealistic and thus will
not contribute to settlement of the case. In those circumstances, substitution of a more reasonable
offer of judgment value can promote settlement.” 147  The case was remanded to determine whether
plaintiff's actions were merely gamesmanship to avoid case evaluation sanctions, or a reasonable
offer conducive to settlement. 148  Thus the court recognized the additional incentive to a fair
settlement that can result from offer of judgment cost-shifting, even where the case evaluation
was rejected.


V. Suggestions for Improving the Effectiveness of Cost-Shifting Rules


A. Changes to Federal Rule 68 and State Counterparts


Changes in Federal Rule 68 (and its state court counterparts) could enhance its potential for
encouraging settlement. The offer of judgment will remain an underutilized procedural tool for
settlement as long as its inherent limitations remain. Both parties should have the right to make
offers. However, as the state experience demonstrates, bilateral application alone may not spur
use. What incentive exists for a plaintiff to make an offer of judgment when the only available
sanction against a defendant is the costs the plaintiff is already entitled to under Rule 54? Additional
encouragement is necessary.
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*353  One possibility is to incorporate the double costs provision of states like Minnesota and
impose a heightened sanction on defendants who reject offers that turn out to be better than the
result at trial. 149  At first glance, the double cost award to plaintiffs may appear inequitable and
unduly punitive. However, considering the effects of a rejected offer on a plaintiff-payment of
defendant's post-offer costs and loss of plaintiff's own costs incurred after the rejection-the burden
of double costs on the defendant may be appropriate. 150


Yet costs, even double costs, may fail to motivate litigants. 151  As an additional incentive,
attorney's fees should be included in offer of judgment rules. As state experience reflects, inclusion
of attorney's fees as part of the cost-shifting sanction would increase use of the Federal Rule
68, resolve cases more quickly, and decrease the costs of litigation. 152  If there are concerns that
inclusion of attorney's fees is too draconian a measure, any risk could be tempered by a safety
valve provision allowing judicial discretion to prevent undue hardship 153  or use of a margin of
error provision. 154  Extending the right to make an offer to both parties and including attorney's
fees in the costs that are shifted would alter the fact that Federal Rule 68 is rarely used today.


*354  B. Changes to Federal Rule 16


Including consideration of offers of judgment or settlement as part of case management directed
at encouraging settlement would enhance its effectiveness. Federal Rule 16 already authorizes
federal district courts to hold pretrial conferences to expedite the disposition of cases and facilitate
settlement. 155  Pretrial scheduling conferences conducted by a federal district judge or magistrate
judge under Federal Rule 16(b) also provide an ideal time to raise the potential of a Federal Rule
68 offer of judgment. Federal Rule 16(b) could be amended to explicitly include Federal Rule 68
in the list of topics to be discussed. This would certainly eliminate concerns that some lawyers
simply overlook the potential of Federal Rule 68. 156  In cases where fee-shifting statutes raise the
stakes of Federal Rule 68, Federal Rule 16 allows an opportunity for the parties and the court to
carefully consider how the attorney's fees component impacts a Federal Rule 68 offer.


C. Changes in Local Rules


A similar benefit could be achieved when court-ordered mediation is used. Either by local rule or
as part of a mediator's checklist, mediators could be instructed to consider the impact of a Federal
Rule 68 offer in their facilitation of the mediation. As with the Federal Rule 16 modification, this
minor change in practice serves to educate the parties on the potential of Federal Rule 68 offers. 157


If there is a genuine fear that Federal Rule 68 offers are being ignored by lawyers for economic
reasons, this change in mediator practice would certainly reduce, if not eliminate, such concerns.
Even if defense counsel prefers to continue the hourly billing of a defendant and might have an
incentive to withhold suggesting use of Federal Rule 68, counsel would be forced to deal with it if
the mediator raised the issue during a caucus with the defendant and counsel present. Similarly, if a
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plaintiff's lawyer was inclined violate the ethical obligation to the client and withhold transmission
of a Federal Rule 68 offer to the plaintiff, the open discussion of *355  a Federal Rule 68 offer in
a mediation caucus would keep that temptation at bay. 158


Attaching the offer of judgment process to mediation would provide a sanction regime that the
mediation process lacks. The concern may be raised that this would undercut voluntariness by
introducing coercion, but the coercion arises not from participation in the mediation but from the
addition of the offer of judgment incentive to settle. Requiring parties to respond to offers is not
a proper part of a mediation and a “good faith participation” 159  requirement that contemplates
sanctions for failure to respond in good faith could indeed subvert the voluntariness of mediation.
But if mediation does not accomplish a settlement, there would be no reason not to invoke an
offer of judgment to encourage parties to bring their offers and counteroffers closer together. The
Michigan experience of having two cost-shifting regimes shows that, despite some difficulties of
administration, cost-shifting can provide a strong inducement to settlement. 160  Attaching the offer
of settlement process to mediation does not raise the same problems of reconciling two different
cost-shifting regimes as in Michigan and should be even easier to administer.


D. A Case Evaluation Process to Complement Offers of Judgment


A case evaluation process, like that used in Michigan, that includes cost-shifting if parties refuse
the evaluation, could add an additional incentive to settle. We do not favor attaching cost-shifting
or sanctions to mediation orders. Michigan amended its rule to replace the term “mediation
evaluation” with “case evaluation” in appreciation of the fact that mediation is a facilitative process
that is inconsistent with sanctions for failure to settle. As reflected by the debate over imposition
of sanctions for failure to participate “in good faith” in mediation, sanctions related to failure to
settle threaten the voluntary and facilitative nature of mediation. Only sanctions for failure to meet
“minimum participation requirements” (such as not attending, not bringing certain documents as
ordered, or complete failure to listen to the other side or make minimal responses) should be
sanctionable. 161  However, *356  cost-shifting mechanisms that are part of case evaluation or
offer of judgment processes can provide stronger incentives to settle and, properly applied, are
useful adjuncts to mediation in a court's role in promoting settlement.


VI. Conclusion


Federal Rule 68 and state offer of judgment rules modeled after it are destined to remain
underutilized tools for settlement unless changes are made. The experience of states like
Minnesota and Michigan provide considerable guidance. The scope of Federal Rule 68 must
be broadened to allow plaintiffs to make offers and to allow the shifting of attorney's fees
under certain circumstances. The potential use of Federal Rule 68 should be discussed during
pretrial conferences, and Federal Rule 16 can be easily amended to make this explicit. Similarly,
mediators should be instructed to consider the impact of Federal Rule 68 in their facilitation of
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court-connected mediation. While attaching cost-shifting directly to orders to mediate is unwise,
adoption of a case evaluation process with cost-shifting provides the promise of additional
incentives to settle. If implemented, the changes suggested here would allow offer of judgment
rules and mediation practice to work in tandem to encourage settlement.


Footnotes


a1 W.R. Irby Chair and Moise S. Steeg, Jr. Professor of Law, Tulane University School of Law.


aa1 Professor of Law, The Ohio State University Moritz College of Law.


1 Mediation is not mentioned in the Federal Rules of Civil Procedure, but many federal district
courts' local rules provide for it. The Civil Justice Reform Act of 1990, 28 U.S.C. §§ 471-82
(2006), required each district court to study and develop a civil justice “expense and delay
reduction” plan, including consideration of alternative dispute resolution (ADR) programs.
The most used ADR device is mediation. Elizabeth Plapinger & Donna Stienstra, ADR
and Settlement in the Federal District Courts: A Sourcebook for Judges and Lawyers, in
Alternative Dispute Resolution: The Litigator's Handbook 399, 406 (Nancy F. Atlas, Stephen
K. Huber & E. Wendy Trachte-Huber eds., 2000) (“Mediation has emerged as the primary
ADR process in the federal district courts.”).


2 Fed. R. Civ. P. 68 (Offer of Judgment).


3 Marek v. Chesney, 473 U.S. 1, 6 (1985). But see generally Robert G. Bone, “To Encourage
Settlement”: Rule 68, Offers of Judgment, and the History of the Federal Rules of Civil
Procedure, 102 Nw. U. L. Rev. 1561 (2008) (questioning whether settlement promotion was
the principal goal of Rule 68).


4 See, e.g., Knealing v. Puleo, 675 So. 2d 593, 595-97 (Fla. 1996) (presenting an example of
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6 Craig A. McEwen & Richard J. Maiman, Mediation in Small Claims Court: Achieving
Compliance Through Consent, 18 Law & Soc'y Rev. 11, 40-47 (1984).
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7 See In re Atl. Pipe Corp., 304 F.3d 135, 148 (lst Cir. 2002) (upholding the inherent power
of a federal district court to order parties to participate in a non-binding mediation and issue
sanctions when parties fail to comply); G. Heileman Brewing Co. v. Joseph Oat Corp., 871
F.2d 648, 656-57 (7th Cir. 1989) (upholding an order that the defendant was required to send
a corporate representative with authority to settle to the pretrial conference and imposing
sanctions for failure to comply). However, the more formal summary jury trial was viewed
in a different light. See Strandell v. Jackson County, 838 F.2d 884, 886-88 (7th Cir. 1987)
(holding that Rule 16 does not grant authority to order a mandatory summary jury trial, and
noting that it might adversely affect a party's right not to disclose certain information in
advance of trial). Contra In re NLO, Inc., 5 F.3d 154, 158 (6th Cir. 1993) (holding that courts
lack authority under Rule 16 to compel participation in a summary jury trial, and noting that
“compelling an unwilling litigant to undergo this process improperly interposes the tribunal
into the normal adversarial course of litigation”); Arabian Am. Oil Co. v. Scarfone, 119
F.R.D. 448, 448-49 (M.D. Fla. 1988) (holding that summary jury trial is a legitimate device
to promote settlement). However, the Civil Justice Reform Act of 1990, which authorizes
district courts to make ADR devices available and specifically mentions summary jury trial,
may have resolved the authority issue. 28 U.S.C. § 473(a)(6)(B) (2006).


8 For discussion in this issue, see Peter Thompson, Good Faith Mediation in the Federal
Courts, 26 Ohio St. J. on Disp. Resol. 363 (2011); Roselle L. Wissler, Court-Connected
Settlement Procedures: Mediation and Judicial Settlement Conferences, 26 Ohio St. J. on
Disp. Resol. 271, 282 (2011); Robert Rack, A Letter to My Successor, 26 Ohio St. J. on
Disp. Resol. 429 (2011).


9 G. Heileman Brewing Co., 871 F.2d at 653 (“[I]t is important to note that a district court
cannot coerce settlement.” (quoting Kothe v. Smith, 771 F.2d 667, 669 (2d Cir. 1985))).


10 See Edward F. Sherman, Court-Mandated Alternative Dispute Resolution: What Form of
Participation Should be Required?, 46 SMU L. Rev. 2079, 2089-94 (1993).


11 For discussion of whether the parties themselves can be required to attend, even if
represented by an attorney, see G. Heileman Brewing Co., 871 F.2d at 648; Sherman,
supra note 10. Compare In re Stone, 986 F.2d 898, 905 (5th Cir. 1993) (holding that a
government official with the ultimate authority to settle need not attend if they are fully
prepared and available by telephone at the time of the settlement conference); with In re
United States, 149 F.3d 332, 333 (5th Cir. 1998) (distinguishing Stone, and holding that it
is not an abuse of discretion to order the government to send a person with full settlement
authority to mediation); and United States v. Lake County Bd. of Comm'rs, 2:04cv 415, 2007
WL 1202408 (N.D. Ind. Apr. 19, 2007) (denying a motion to require the presence of the
Assistant Attorney General of the United States who had final settlement authority because
he oversees a staff of 300 attorneys nationwide, and his attendance can only be practically
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accomplished by telephone); with Scott v. United States 552 F. Supp. 2d 917, 918-19 (D.
Minn. 2008) (finding that a cap on the settlement authority of the United States that had
been imposed by Attorney General regulations was an impediment to settlement, and that the
magistrate's order requiring an Assistant Attorney General from the Department of Justice
to appear by telephone at follow-up settlement conference, fully briefed and “prepared to
participate meaningfully in settlement discussions,” was not clearly erroneous or contrary to
law). A 1993 amendment to Federal Rule of Civil Procedure 16(c)(1) added the words “or
reasonably available by other means” to the provision that a court may require a party or its
representative to be present at a settlement conference. Fed. R. Civ. P. 16 (c)(1).


12 Fed. R. Civ. P. 16(a), (c)(2)(I).


13 Fed. R. Civ. P. 16(b)(3)(B)(vi).


14 Kothe v. Smith, 771 F.2d 667 (2d Cir. 1985).


15 Id. at 669.


16 Id.


17 Id.


18 Id.


19 “Case management is a subcategory of judicial administration [whose goal] is to move cases
through the various pretrial stages pursuant to reasonable deadlines.” Edward F. Sherman,
A Process Model and Agenda for Civil Justice Reforms in the States, 46 Stan. L. Rev. 1553,
1562 (1994).


20 Newton v. A.C. & S., Inc., 918 F.2d 1121, 1124 (3d Cir. 1990).


21 Id. at 1126.


22 Edward F. Sherman, From “Loser Pays” to Modified Offer of Judgment Rules: Reconciling
Incentives to Settle with Access to Justice, 76 Tex. L. Rev. 1863, 1874 (1998).


23 See Marek v. Chesny, 473 U.S. 1, 6 (1985).



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016087332&pubNum=4637&originatingDoc=Iaebdd4ff069711e18b05fdf15589d8e8&refType=RP&fi=co_pp_sp_4637_918&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_918 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016087332&pubNum=4637&originatingDoc=Iaebdd4ff069711e18b05fdf15589d8e8&refType=RP&fi=co_pp_sp_4637_918&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_918 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR16&originatingDoc=Iaebdd4ff069711e18b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR16&originatingDoc=Iaebdd4ff069711e18b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR16&originatingDoc=Iaebdd4ff069711e18b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR16&originatingDoc=Iaebdd4ff069711e18b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985144525&pubNum=350&originatingDoc=Iaebdd4ff069711e18b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985144525&originatingDoc=Iaebdd4ff069711e18b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0104860232&pubNum=1239&originatingDoc=Iaebdd4ff069711e18b05fdf15589d8e8&refType=LR&fi=co_pp_sp_1239_1562&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1239_1562 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0104860232&pubNum=1239&originatingDoc=Iaebdd4ff069711e18b05fdf15589d8e8&refType=LR&fi=co_pp_sp_1239_1562&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1239_1562 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990163177&pubNum=350&originatingDoc=Iaebdd4ff069711e18b05fdf15589d8e8&refType=RP&fi=co_pp_sp_350_1124&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1124 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990163177&originatingDoc=Iaebdd4ff069711e18b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0109012220&pubNum=1251&originatingDoc=Iaebdd4ff069711e18b05fdf15589d8e8&refType=LR&fi=co_pp_sp_1251_1874&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1251_1874 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985132612&pubNum=780&originatingDoc=Iaebdd4ff069711e18b05fdf15589d8e8&refType=RP&fi=co_pp_sp_780_6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_6 





INTERPLAY BETWEEN MEDIATION AND OFFER OF..., 26 Ohio St. J. on...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 20


24 Danielle M. Shelton, Rewriting Rule 68: Realizing the Benefits of the Federal Settlement
Rule by Injecting Certainty into Offers of Judgment, 91 Minn. L. Rev. 865, 872 (2007)
(“Indeed, the anecdotal evidence and empirical research on Rule 68 demonstrates that the
rule is used infrequently . . . .”); see Symposium, Revitalizing FRCP 68: Can Offers of
Judgment Provide Adequate Incentives for Fair, Early Settlement of Fee-Recovery Cases?,
57 Mercer L. Rev. 743, 757 (2006) (“In summary, with some notable exceptions, it appears
that Rule 68 is not used very much in the very type of cases in which it might be expected
to have the greatest impact.”); John E. Shapard, Likely Consequences of Amendments to
Rule 68, Federal Rules of Civil Procedure 1995 Fed. Judicial Ctr. 89 (1995), available at
http:// www.fjc.gov/public/pdf.nsf/lookup/rule68.pdf/$file/rule68.pdf (noting that based on
a survey of 800 federal civil cases, Rule 68 offers were made in 24% of civil rights cases
that settled and were made in only 12% of civil rights cases that went to trial).


25 See Shelton, supra note 24, at 876 n.51.


26 See Symposium, supra note 24 at 754 (“Probably the most common explanation provided
concerned problems associated with the word ‘judgment.”’).


27 See id. (describing disincentives to defendants to agree to judgments); Ian H. Fisher, Using
Federal Rule 68 to Spur Settlement, 89 Ill. B.J. 143, 143 (Mar. 2001) (describing adverse
publicity as a factor to consider with Rule 68).


28 See Harold S. Lewis, Jr. & Thomas A. Eaton, The Contours of a New FRCP, Rule 68.1:
A Proposed Two-Way Offer of Settlement Provision for Federal Fee-Shifting Cases, 252
F.R.D. 551, 556 (2009).


29 See Fed. R. Civ. P. 68(a).


30 The Advisory Committee noted that Federal Rule 68 is ineffective because its sanctions are
available only to the party defending against a claim and not to claimants, thus, effectively
preventing plaintiffs from invoking Federal Rule 68. See Preliminary Draft of Proposed
Amendments to the Federal Rules of Civil Procedure, 98 F.R.D. 337, 363 (1983) (proposed
Fed. R. Civ. P. 68 advisory committee note on the 1983 amendment).


31 See Fed. R. Civ. P. 68(d).


32 If costs are to be awarded under Federal Rule 54(d), they likely will include at least
the six items listed in Section 1920 of the Judicial Code. These include: (1) Fees of the
clerk and marshal; (2) Fees of the court reporter for all or any part of the stenographic
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transcript necessarily obtained for use in the case; (3) Fees and disbursements for printing
and witnesses; (4) Fees for exemplification and copies of papers necessarily obtained for use
in the case; (5) Docket fees; and (6) Compensation of court appointed experts, compensation
of interpreters, and salaries, fees, expenses, and costs of special interpretation services. 10
Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice and Procedure
§ 2670 (3d ed. 2010).


33 The Advisory Committee also noted the cost limitation as a primary limitation on Federal
Rule 68's effectiveness. See supra note 30, proposed Fed. R. Civ. P. 68 advisory committee
note.


34 City of Riverside v. Rivera, 477 U.S. 561, 580 (1986) ( “Furthermore, we have held that
a civil rights defendant is not liable for attorney's fees incurred after a pretrial settlement
offer, where the judgment recovered by the plaintiff is less than the offer.”); Marek v.
Chesny, 473 U.S. 1, 10 (1985) (holding that where the judgment for a plaintiff was less
favorable than a defendant's offer, it was a defendant's right under Federal Rule 68 to recover
“costs” incurred after the offer included plaintiff's attorney's fees under the Civil Rights
Attorney's Fees Award Act of 1976, which awards attorney's fees to a prevailing party as
part of costs). But see Gudenkauf v. Stauffer Commc'ns, Inc., 158 F.3d 1074 (10th Cir. 1998)
(distinguishing Marek in a Title VII employment discrimination case as the provision in Title
VII for recovery of attorney's fees by a prevailing plaintiff was amended in 1991 to avoid
the application of Marek).


35 42 U.S.C. § 1988 (2006).


36 See, e.g., Bogan v. City of Boston, 432 F. Supp. 2d 222, 228-35 (D. Mass. 2006) (finding
that a civil rights defendant is not liable for attorney's fees incurred after a Federal Rule 68
offer where the judgment obtained by the plaintiff was for less than the offer).


37 See Shelton, supra note 24, at 897-915 (describing various sources of confusion surrounding
attorney's fees and Rule 68).


38 See id. at 881-88.


39 See Teresa R. Bult, Practical Use and Risky Consequences of Rule 68 Offers of Judgment,
Litigation 26, at 28 (Apr. 2007).


40 See Shelton, supra note 24, at 916-18.
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41 See infra Part III.B (describing bilateral jurisdictions) and Part III.C (describing jurisdictions
including attorney's fees).


42 For an examination of the reform movement, see generally Roy D. Simon, The Riddle of
Rule 68, 54 Geo. Wash. L. Rev. 1 (1985). Further proposals for reform have been made.
See William W. Schwarzer, Fee-Shifting Offers of Judgment-An Approach to Reducing the
Cost of Litigation, 76 Judicature 147, 147 (1992); Thomas Rowe & Neal Vidmar, Empirical
Research on Offers of Settlement: A Preliminary Report, 51 Law & Contemp. Probs. 13
(1988).


43 The “Contract with America” set forth ten legislative initiatives to be proposed within the
first 100 days of 104th Congress to advance the conservative cause of civil justice. See
Linda S. Mullinex, Strange Bedfellows: The Politics of Preemption, 59 Case W. Res. L.
Rev. 837, 850 (2009). The Contract with America included “The Common Sense Legal
Reforms Act” which proposed several methods to curb the presumed excesses and abuses
of the overly-litigious American society including awarding attorney's fees to the prevailing
party in federal civil diversity litigation. Common Sense Legal Reforms Act of 1995, H.R.
10, 104th Cong. § 101 (1995). The concept resurfaced in a bill creating an offer-of-judgment
device for diversity cases passed by the House of Representatives in March 1995. Attorney
Accountability Act of 1995, H.R. 988, 104th Cong. § 2 (1995).


44 Attorney Accountability Act of 1995, supra note 43.


45 A.B.A. House of Delegates, Resolution, 1996.


46 Id.


47 A.B.A. Report on Offer-of-Judgment Legislation, Sec. Torts & Ins. Prac., Offer of Judgment
Procedure (Feb. 1996), published as an appendix in Sherman, supra note 22, at 1892-1896.
Neither the House bill nor the ABA proposal became law. “Loser pays” proposals continue
to be proposed by business interests. See Marie Gryphon, Greater Justice, Lower Cost:
How a ‘Loser Pays' Rule Would Improve the American Legal System, 11 Civ. Just. Rep. 1
(2008), available at http://www.manhattan-institute.org/html/cjr_11.htm (this proposal from
the Manhattan Institute for Policy Research was endorsed by former New York City Mayor
Rudy Giuliani).


48 Albert Yoon & Tom Baker, Offer-of-Judgment Rules and Civil Litigation: An Empirical
Study of Automobile Insurance Litigation in the East, 59 Vand. L. Rev. 155, 157 (2006)
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(“Most states subsequently adopted their own offer-of-judgment rule; the vast majority of
these rules were modeled after the federal version.”).


49 Sherman, supra note 22, at 1874 (“Today twenty-nine states and the District of Columbia
have rules similar in language and effect to Rule 68.”).


50 See Michael E. Solimine & Bryan Pacheco, State Court Regulation of Offers of Judgment
and its Lessons for Federal Practice, 13 Ohio St. J. on Disp. Resol. 51, 64 (1997) (“By our
account, about twenty-eight states (including a majority of the federal replica jurisdictions),
plus the District of Columbia, have provisions identical or substantially similar to Federal
Rule 68. Another thirteen states have provisions which depart from the Federal Rule in
significant ways, while nine states apparently have no provision at all.”).


51 William P. Lynch, Rule 68 Offers of Judgment: Lessons from the New Mexico Experience,
39 N.M. L. Rev. 349, 355 (2009) (“The trend away from Rule 68 has accelerated since that
time. By my count, twenty-three states now allow all parties to make offers of judgment.
Nine of those states shift attorney's fees as a sanction for failing to receive a judgment that
exceeds an offer of judgment.”).


52 See infra Part III.B. As state offer of judgment rules depart from Federal Rule 68, federal
courts must decide which controls in diversity cases. In a recent appeal in a diversity case,
the Tenth Circuit compared an Oklahoma offer of judgment statute with Federal Rule 68 and
concluded that they “do not collide” and “can exist side by side” with each controlling its
“own sphere of coverage without conflict.” See Scottsdale Ins. Co. v. Tolliver, No. 09-5150,
2011 WL 652459, at *3 (10th Cir. Feb. 24, 2011). Had the court concluded that there was a
conflict, traditional Erie analysis would have determined whether the state statute or federal
procedural law applied.


53 Id.


54 Jennifer E. Ampulski, Offers of Judgment & Rule 68, Bench & B. Minn., Apr. 2008, at 32.


55 Id.


56 See David F. Herr & Roger S. Haydock, 2A Minnesota Practice Series: Civil Rules
Annotated, § 68.2 (4th ed. 2010).


57 See id. § 68.1.
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58 See Minn. R. Civ. P. 68.04, advisory committee comment.


59 See Minn. R. Civ. P. 68.01-68.04; Herr & Haydock, supra note 56, § 68.3.


60 See Herr & Haydock, supra note 56, § 68.4.


61 “‘Applicable attorney fees' for purposes of Rule 68 means any attorney fees to which a
party is entitled by statute, common law, or contract for one or more of the claims resolved
by an offer made under the rule. Nothing in this rule shall be construed to create a right
to attorney fees not provided for under the applicable substantive law.” Minn. R. Civ. P.
68.04(a). Additionally, the rule, as amended in 2008, now specifically applies to costs and
disbursements that will be awarded after the offer of judgment or settlement was made. Minn.
R. Civ. P. 68.03(b). Prior to amendment, Minnesota Rule 68 was interpreted to include the
total costs and disbursements incurred from the beginning of the lawsuit. See Vandenheuvel
v. Wagner, 690 N.W.2d 753, 757 (Minn. 2005) (affirming the court of appeals' determination
that where an offer of judgment is made and rejected by an offeree, and the net judgment is
less favorable to the offeree than the offer, the offeree must pay all of the offeror's costs and
disbursements, not only those costs and disbursements incurred after the offer was made).


62 Minn. R. Civ. P. 68.01(b).


63 See Ampulski, supra note 54, at 33.


64 See Minn. R. Civ. P. 68.01(a).


65 See Minn. R. Civ. P. 68.02(c).


66 See Herr & Haydock, supra note 56, § 68.12.


67 See id.


68 Minn. R. Civ. P. 68.01(c)-(d). This bifurcation of offers is intended to remove a significant
“trap for the unwary” where an accepted offer may be given two substantially different
interpretations by offeror and offeree. Ampulski, supra note 54, at 32. Before the amendment,
lawyers handling cases where a separate statutory basis existed for the recovery of attorney's
fees had to be especially careful with offers of judgment. Minnesota courts allowed the
recovery of attorney's fees as an amount over and above the amount contained in the offer of
judgment in claims brought under certain statutes. See, e.g., Collins v. Minn. Sch. of Bus.,
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Inc., 655 N.W.2d 320, 330 (Minn. 2003). Similarly, lawyers in a litigated case in which there
exists a contractual basis for attorney's fees had to be careful with drafting and accepting
offers. In Schwickert, Inc. v. Winnebago Seniors, Ltd., 680 N.W.2d 79, 88 (Minn. 2004),
the Minnesota Supreme Court held that an offer of judgment resolved all contractual claims,
including attorney's fees which were provided for in the underlying contract, where the
offer of judgment was intended to resolve all claims and the offer did not specify that the
offer amount excluded attorney's fees. Similar uncertainty existed as to whether prejudgment
interest was included in the amount of an offer. See, e.g., Stinson v. Clark Equip. Co., 473
N.W.2d 333, 335 (Minn. Ct. App. 1991).


69 Minn. R. Civ. P. 68.01(c).


70 Minn. R. Civ. P. 68.01(d).


71 See Minn. R. Civ. P. 68.04, advisory committee comment.


72 Id.


73 Minn. R. Civ. P. 68.02(b)-(c).


74 If the offer is a total-obligation offer, judgment shall be for the amount of the offer. Minn. R.
Civ. P. 68.02(b)(1). If the offer is a damages-only offer, applicable prejudgment interest, the
plaintiff-offeree's costs and disbursements, and applicable attorney's fees, all as accrued to
the date of the offer, shall be determined by the court and included in the judgment. Minn.
R. Civ. P. 68.02(b)(2).


75 Minn. R. Civ. P. 68.02(c). A stipulation of dismissal states that the terms of the offer,
including payment of applicable prejudgment interest, costs and disbursements, and
applicable attorney's fees, all accrued to the date of the offer, have been satisfied or by order
of the court implementing the terms of the agreement. Id. In practice, if the offer is accepted
it is usually not necessary for the court administrator to enter judgment, as the parties will
then consummate the transaction as any other settlement, and will simply file a dismissal
of the action when payment and releases have been exchanged. See Herr & Haydock, supra
note 56, § 68.8.


76 Minn. R. Civ. P. 68.03(b)(1).


77 Id.
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78 Id.


79 See supra text accompanying notes 34-36 (describing Marek's impact).


80 Minn. R. Civ. P. 68.03.


81 Minn. R. Civ. P. 68.03(b)(2).


82 Id.


83 Prior to this 2008 amendment, there was little incentive for plaintiffs to make Minnesota
Rule 68 offers and for defendants to accept Minnesota Rule 68 offers because a prevailing
plaintiff would receive costs from the defendant under Rule 54 regardless. See Minn. R.
Civ. P. 68.04, advisory committee comment. If the defendant is merely required to pay the
offeror's costs, there is no adverse consequence for a defendant who rejects a Minnesota Rule
68 offer. This provision attempts to balance the incentive structure to encourage plaintiff
use. Ampulski, supra note 54, at 33. This provision has been criticized as allowing double-
recovery to plaintiffs without sufficient justification and creating the potential for plaintiffs
to game the process by making an early offer to create a potential cost windfall. Id.


84 Minn. R. Civ. P. 68.03(b)(3). This provision has been criticized as providing an exception
that will primarily favor individual plaintiffs over defendants. Ampulski, supra note 54, at
33. Minnesota Rule 68 also provides clarity on how to determine if the relief awarded is
less favorable to the offeree than the offer under the bifurcated offer scheme. A damages-
only offer is compared with the amount of damages awarded to the plaintiff. Minn. R. Civ. P.
68.03(c)(1). A total-obligation offer is compared with the amount of damages awarded to the
plaintiff, plus applicable prejudgment interest, the plaintiff's taxable costs and disbursements,
and applicable attorney's fees, all as accrued since the date of the offer. Minn. R. Civ. P.
68.03(c)(2).


85 See Herr & Haydock, supra note 56, § 68.1.


86 Id.


87 See Herr & Haydock, supra note 56, § 68.3.


88 Minn. R. Civ. P. 68.04, advisory committee comment.
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89 See Minn. R. Civ. P. 68.03(b)(1).


90 See id.; Minn. R. Civ. P. 68.04, advisory committee comment (“The revised rule provides
that the offeree does not recover its costs and disbursements incurred after service of the
offer. But this change does not affect a prevailing plaintiff's right to attorney fees to which
it is entitled under law or contract.”).


91 See Herr & Haydock, supra note 56, § 68.3.


92 Lynch, supra note 51, at 355.


93 See Yoon & Baker, supra note 48, at 163.


94 See id. at 164.


95 See id.


96 Id.


97 Yoon & Baker, supra note 48, at 185-86.


98 Id. at 192.


99 See Linda S. Mullinex, The Future of Tort Reform: Possible Lessons From the World Trade
Center Victim Compensation Fund, 53 Emory L.J. 1315, 1327-28 (2004).


100 See Elaine A. Carlson, The New Texas Offer-of-Settlement Practice-The Newest Steps in
the Tort Reform Dance, 46 S. Tex. L. Rev. 733, 735-36 (2005).


101 See Tex. Civ. Prac. & Rem. Code Ann. §§ 42.001-42.005 (Vernon 2008); Elaine A. Carlson
Grafton, 3 McDonald & Carlson Texas Civil Practice, §§ 17.32-17.36 (2009) (describing
the new process).


102 See Tex. R. Civ. P. 167.1-167.7.
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103 Elaine A. Carlson, The New Texas Offer of Settlement Practice-The Newest Steps in the Tort
Reform Dance, 44 The Advoc. (Texas) 104, 114 (2008) (“Practitioners have not embraced the
Texas offer-of-settlement statutory scheme and wisely are reluctant to gamble by invoking
Rule 167.”).


104 Id. at 104.


105 Id. (citing John Council, The Perils of Loser Pays: H.B. 4 Rule Unpopular With Defense
Lawyers, 20 Tex. Law. 1 (2004)).


106 See James M. Klein & Stanton G. Darling II, 2 Baldwin's Oh. Practice: Civil Practice § 68:1
(2010); 8 Ohio Jurisprudence Pleading & Practice Forms § 80:1 (West 2009).


107 Ohio R. Civ. P. 68.


108 Ohio R. Civ. P. 68, staff note (“In addition, Rule 68 has effectively repealed §§ 2311.14
through 2311.20, R.C. These statutes, like Federal Rule 68, also permitted the use of the
offer of judgment as the basis of a costs proceeding.”).


109 Ohio R. Civ. P. 68, staff note.


110 Ohio R. Civ. P. 68.


111 See Michael E. Solimine & Bryan Pacheco, State Court Regulation of Offers of Judgment
and its Lessons for Federal Practice, 13 Ohio St. J. on Disp. Resol. 51, 66 (1997).


112 See id. at 66-67.


113 Id. The proposal with an accompanying proposed staff note was published as an appendix
to Solimine & Pacheco, supra note 111, at 82-87.


114 See Solimine & Pacheco, supra note 111, at 68-69. Ohio will be revisiting the offer of
judgment issue. Ohio State Senator Eric Kearney recently introduced a bill to request the
Ohio Supreme Court to amend Ohio Rule 68 to more closely mirror Federal Rule 68. See
S. B. No. 52, 129th Gen. Assem., Reg. Sess. (Ohio 2011). Whether the bill passes or not,
the Ohio Supreme Court's Commission on the Rules of Practice & Procedure intends to
reexamine the issue and has placed Ohio Rule 68 on this year's agenda.
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115 See 12 Charles Alan Wright, Arthur R. Miller & Richard L. Marcus, Federal Practice and
Procedure § 3006 (2d ed. 2010).


116 See Good Timez, Inc. v. Phoenix Fire & Marine Ins., 754 F. Supp. 459, 461-63 (D.V.I. 1991)
(holding that a plaintiff's right to seek post-offer costs and fees was not extinguished after
the plaintiff rejected a Federal Rule 68 offer that was identical to the ultimate settlement
reached because Federal Rule 68 only applies where the final judgment is obtained after
trial); Hutchison v. Wells, 719 F. Supp. 1435, 1442-44 (D. Ind. 1989) (holding that the
rejection of a Federal Rule 68 offer and the later acceptance of identical offer did not cut off
entitlement to costs because case did not go to trial).


117 See Wright et al., supra note 115.


118 Id.


119 See Lang v. Gates, 36 F.3d 73, 76 (9th Cir. 1994) (concluding Federal Rule 68 should apply
to a case that settled because such an application would deter the plaintiff's attorney from
rejecting a reasonable offer of judgment and pursuing further litigation).


120 MCR 2.403 (Case Evaluation) and MCR 2.405 (Offers to Stipulate to Entry of Judgment).


121 The term “mediation” was originally used for this process, but the terminology was changed
in 2000 to “case evaluation.” “Mediation evaluation,” as it was originally called, was not
a true mediation process since it involved a decision by the evaluators, much more akin
to early neutral evaluation or court-annexed arbitration. The comment to the 2000 change
observed: “‘Mediation’ will be used to describe the facilitative process established in MCR
2.411, in keeping with the generally accepted usage of the term.” MCR 2.405, staff comment
to 2000 Amendment. The rules governing mediation under MCR 2.411 do not provide for
cost-shifting.


122 MCR 2.404(B)(2).


123 MCR 2.403(H)(1). The Michigan “case evaluation” rules have many of the attributes of
“Early Neutral Evaluation” (ENE) or “Court-Annexed Arbitration” programs that were
adopted in the 1970s and 80s in many state and federal courts. “Under ENE, a neutral-
usually a respected lawyer with expertise in the subject matter of the case-meets with the
parties and their lawyers for a couple of hours not long after the filing of the case and
gives them a frank assessment of their cases . . . . ENE provides a fairly pristine form of
‘evaluative’ ADR. Although the outside attorney may facilitate discussion, her principal
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role is to hear each side's case and give them an objective assessment. Unlike mediation,
both the presentations and the evaluation tend to be couched in terms of the legal issues.”
Rau, Sherman & Peppet, supra note 5, at 534. Under court-annexed arbitration (sometimes
called “non-binding arbitration”), three neutral attorneys typically serve for a nominal fee in
a hearing where each side presents its case in an abbreviated form and the arbitrators render a
non-binding decision. Id. at 535-43; Robert J. Niemic, Donna Stienstra & Randall E. Ravitz,
Guide to Judicial Management of Cases in ADR 9 (Federal Judicial Center 2001).


124 MCR 2.403(J).


125 MCR 2.403(K).


126 Some court-annexed arbitration programs impose a small monetary penalty on parties who
do not accept the non-binding decision, but these amounts are small compared to the cost-
shifting available under Michigan case evaluation. Such penalties have been criticized as
undercutting the voluntariness of non-binding ADR and infringing the right to jury trial.
See Stacey Keare, Reducing the Costs of Civil Litigation: Alternative Dispute Resolution,
UC Hastings Public Law Research Inst., Fall 1995, http:// w3.uchastings.edu/plri/fal95tex/
adr.html (“Assessing penalties on parties who go on to trial after using ADR would certainly
save money for the state by decreasing the number of disputes that go on to trial. For this
reason several U.S. District Courts use such penalties. However, this avenue approaches
coercion and therefore imposes substantial stress on the right to a jury trial. Given that ADR
was first conceived to reduce the cost of courts and increase the speed of trials, this method
does not seem to serve the goal of improving access to the justice system.”).


127 MCR 2.403(O)(1).


128 MCR 2.403(O)(3).


129 MCR 2.403(O)(6).


130 MCR 2.403(O)(7).


131 MCR 2.403(O)(3).


132 MCR 2.405.


133 MCR 2.405(B).
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134 MCR 2.405(D)(1)-(3).


135 MCR 2.403(O).


136 MCR 2.405(E) (amended Oct. 1, 1997).


137 Id.


138 State of Mich., Report of Supreme Court Mediation Rule Committee, 451 Mich. 1205,
1232-33 (1996) (as amended by the Committee in their report of December 15, 1995).


139 MCR 2.405(E).


140 Stitt v. Holland Abundant Life Fellowship, 624 N.W.2d 427, 434 (Mich. Ct. App. 2000).


141 Reitmeyer v. Schultz Equip. & Parts Co., 602 N.W.2d 596, 598 (Mich. Ct. App. 1999).


142 Id.


143 143 Id.


144 Id.


145 Id. at 601.


146 Id.


147 Id. at 602 (quoting Report of Supreme Court Rule Committee, 451 Mich. 1205, 1233 (1996)).


148 Reitmeyer, 602 N.W.2d at 598.


149 See supra notes 81-83 and accompanying text.


150 See S.A. Healy Co. v. Milwaukee Metro. Sewerage Dist., 60 F.3d 305, 308 (7th Cir. 1995)
(“Since as a prevailing party the plaintiff would be entitled to an award of costs anyway,
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doubling them provides a sanction equivalent to that imposed on a plaintiff who turns down
a settlement offer by the defendant and then does worse at trial.”).


151 There is no precision in predicting what dollar amount is necessary to spur party motivation
to settle. In fact, there is little quantitative data on what costs even amount to in federal
litigation. See Lynch, supra note 51, at 355.


152 Yoon & Baker, supra note 48, at 159 (“Our results reveal that while the relative average
damage award in New Jersey did not undergo any statistically significant change after the
rule was revised, suits in that state took less time to resolve by an average of 2.3 months,
or roughly 7 percent. This reduction in litigation duration affected all quartiles of damage
awards, with a statistically robust effect on all but the highest quartile. Correspondingly,
shorter litigation periods translated into a decrease in the insurers' attorney's fees by an
average of nearly $1,200, or approximately 20 percent. These findings suggest that allowing
a substantial cost-shifting mechanism would be an effective means of increasing the efficacy
of offer-of-judgment rules.”).


153 See supra note 84 and accompanying text (discussing Minnesota provision on undue
hardship).


154 See supra note 101 and accompanying text (discussing Texas provision on margin of error).


155 Fed. R. Civ. P. 16(a).


156 See Symposium, supra note 24 at 785-86 (noting that Professor Harold Lewis suggested that
Federal Rule 16(b) may be useful in facilitating discussion of Rule 68 offers).


157 See id. (suggesting the reform).


158 Professor Lewis, who had surveyed lawyers on the desirability of changes to Federal Rule
68 reports that “[a]s a whole the group was moderately supportive to strongly supportive,
even among defense counsel.” Id. at 786.


159 See supra notes 9-11.


160 See supra Part IV.B (detailing Michigan experience).
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161 See Sherman, supra note 10, at 2112 (“A ‘good faith participation’ requirement is not
compatible with the objectives of court-annexed ADR and risks satellite litigation over
sanctions that is inimical to effective and efficient settlement. In contrast, participation
requirements for the exchange of position papers and objective information enhance the
settlement process without unduly interfering with litigant autonomy. Similarly, a ‘minimal
meaningful participation’ standard that requires only such participation as is needed to
prevent frustration of the objectives of the particular ADR process is consistent with the
role of ADR in the litigation system. Requirements for attendance of parties and persons
with adequate authority and discretion are also critical to the settlement function of court-
annexed ADR, but must be applied pragmatically to protect against unnecessary expense
and inconvenience.”).


26 OHSJDR 327


End of Document © 2024 Thomson Reuters. No claim to original U.S.
Government Works.
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I. INTRODUCTION


Imagine a world in which the effects of a policy change could be tested in advance. Unintended
consequences could be accounted for, mistakes corrected, and new proposals evaluated--all
without the tremendous costs of a real-world trial. Experimental economics, pioneered by 2002
Nobel Laureate Vernon Smith, provides researchers with innovative techniques for determining
the effects of policy changes ex ante. Through the use of mechanisms designed to capture
the incentive structures of real-world environments, experimenters can reproduce and analyze
decisionmaking contexts. In addition, benchmark comparisons can be made, and controlled
replication becomes possible. Experiments cannot perfectly represent the real world, of course,
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but they allow researchers to test the “what ifs” of public policy at a fraction of the cost of real-
world trials. As such, they provide a valuable tool for evaluating potential reforms.


This Article uses experimental economics to consider the effects of various tort reform proposals.
Concerns about abuse of the American tort system have generated many calls for reform in recent
years, as *90  tort costs have rapidly escalated. 1  A recent Tillinghast--Towers Perrin study placed
the total costs of tort litigation at $233 billion in 2002, more than two percent of U.S. GDP. 2  This
represents a 13.3% increase from the previous year alone. 3  Litigation costs have been growing
at an average rate of 9.8% per year since 1951. 4  Only 46% of this total cost goes to victims in
the form of economic and noneconomic damages. 5  The Congressional Budget Office conjectures
that “even leaving aside the largely unknown indirect costs, the current tort system seems to be
an inefficient way to compensate victims.” 6


Legal scholars debate whether these large numbers truly indicate inefficiency, 7  but it seems
difficult to resolve this question with field data. Much relevant information, such as pretrial
settlement offers and details of those cases that do not advance to trial, is generally unavailable
to researchers. By allowing estimation of these and other variables that are inherently difficult to
measure in the field, experimental economics provides an important complement to field research.


Through an experimental study involving 128 subjects, we compare pretrial settlement rates under
a two-way cost-shifting rule with those under a baseline rule of no cost-shifting. 8  We also examine
the impact of court costs and discovery on settlement rates and the efficient use of the courts. We
find no difference in settlement rates. *91  between cost allocation rules; however, the increased
court costs significantly improve pretrial settlement rates. Liberal discovery rules, which promote
the availability of full information, also improve settlement rates under specific conditions, though
they can impede settlement in other situations. These results shed light on previous theoretical
work and suggest avenues for further research.


II. LEGAL BACKGROUND


A. Cost-Shifting


Cost-shifting regimes come in two varieties: one-way and two-way. Both are intended to promote
efficiency by encouraging settlements and keeping inefficient cases out of court. However,
previous research indicates that one-way cost-shifting rules are less effective in promoting
efficiency than two-way rules because of their asymmetrical impact. This study examines the
settlement-inducing potential of two-way cost-shifting rules.


Rule 68 of the Federal Rules of Civil Procedure provides an example of one-way cost-shifting.
Rule 68 allows the defendant in a tort action to send the plaintiff a special settlement offer known
as an offer of judgment. If the plaintiff rejects this offer but fails to obtain a more favorable



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR68&originatingDoc=Id32c9d914a0511dba16d88fb847e95e5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR68&originatingDoc=Id32c9d914a0511dba16d88fb847e95e5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





EXPERIMENTS ON THE EFFECTS OF COST-SHIFTING,..., 33 Fla. St. U. L. Rev. 89


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 3


award, he or she must pay the defendant's legal costs from the time the offer was submitted. 9


The Supreme Court has explained that this rule was designed to “encourage settlement and avoid
litigation,” as it “prompts both parties to a suit to evaluate the risks and costs of litigation, and
to balance them against the likelihood of success upon trial on the merits.” 10  Nonetheless, the
current implementation of Rule 68 is fundamentally asymmetrical: only the *92  defendant has
the option of serving an offer of judgment. Scholars have suggested that Rule 68 would promote
settlements more effectively if it were symmetrical, that is, if both sides could be penalized for
rejecting favorable offers. 11


Section 998 of the California Code of Civil Procedure provides an example of two-way cost-
shifting. Section 998 allows either party to submit an offer of judgment. If one party rejects the
offer but fails to obtain a more favorable award from the court, he or she must pay the legal costs
of the party that made the offer. 12  The California Supreme Court has explained that the purpose
of section 998 is “to encourage both the making and the acceptance of reasonable settlement
offers.” 13


There is a significant amount of theoretical research on cost-shifting but relatively little empirical
research. In one of the few empirical studies, Coursey and Stanley used a set of experiments to
simulate the process of bargaining under the threat of trial. 14  Their experiments were designed to
simulate three cost-allocation rules: the American Rule (both parties bear their own legal costs),
Federal Rule 68 and California Section 998 (party who rejects a pretrial offer must pay costs
if award is less favorable than the pretrial offer), and *93  the English Rule (loser pays the
legal costs). 15  They found that subjects settled most frequently under Federal Rule 68, second
most under the English Rule, and least of all under the American Rule of cost allocation. 16


Coursey and Stanley also reported, however, that Rule 68 redistributes wealth from plaintiffs
to defendants by creating incentives for plaintiffs to accept lower settlement offers than they
otherwise would have. 17  They suggested that adoption of a symmetric cost-shifting rule, such as
section 998, California Code of Civil Procedure, might promote settlements while curbing Rule
68's redistributive tendencies, but they did not test such a rule. 18


Anderson and Rowe also conducted empirical research on rules meant to promote settlement. 19


They created an experiment that used computers to present participants (law students and
attorneys) with a theoretical tort case. 20  The computer provided information about claims and
verdicts in similar cases and then asked the participants to give estimates of the percentage
likelihood of verdicts above several levels and a single best estimate of a likely jury award. 21


Anderson and Rowe concluded that a modified version of Rule 68, which would include two-
way attorney fee-shifting, increases the likelihood of settlement because the attorney fee-shifting
increased the maximum amount a defendant would be willing to pay to settle and decreased the
amount a plaintiff would be willing to accept to settle. 22
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A third empirical study was conducted by the Federal Judicial Center. 23  To assist the Advisory
Committee on Civil Rules of the Judicial Conference of the United States in considering possible
amendments to Rule 68, the Federal Judicial Center sent surveys to a random sample of 1951
attorneys who had been involved in cases in the federal courts. 24  The survey asked the attorneys
the following questions: What were the costs of the litigation in which they were involved? What
proportion of cases that went to trial could have settled? *94  What proportion of settled cases
could have settled earlier? What proportion of litigation expenses might have been saved whether
or not cases settled? Whether an offer-of-judgment rule hurt the risk-averse litigant? What were
the attorneys' views about offer-of-judgment rules? 25  The author concluded:


In spite of the dominance of opinion supporting an amendment to strengthen Rule 68
by allowing any party to make an offer of judgment and allowing the offeror to recover
at least some portion of its post-offer attorneys' fees, it is important to recognize that
attorneys have strong opinions on both sides of the issue. The majority believe strongly
that a strengthened Rule 68 would enhance access to the courts, increase fairness, and
reduce litigation expenses and delay. A minority believe just as strongly, however, that
such a rule would penalize those seeking access to the courts; produce unfair results;
and increase the costs, delay, and complexity of litigation.


The objective results, however, suggest that a strengthened Rule 68 may produce more
fairness and achieve a sizable reduction in litigation expenses that are unnecessary,
abusive, or at least avoidable by encouraging settlement of cases instead of trial or by
encouraging earlier settlements. Such a rule could also expedite disposition for settled
cases that could have settled earlier and for tried cases that could reasonably settle rather
than go to trial. A strengthened Rule 68 that precludes an award of expenses in excess
of the amount of a plaintiff's judgment would most likely increase the incidence of
risk aversion only slightly while encouraging litigation of small but strong claims and
discouraging pursuit of weak but high-stakes cases. 26


This Article tests the recommendations of those who advocate a two-way cost-shifting rule by
examining the settlement-inducing potential of such a rule. We compare settlement rates and
efficiency levels obtained under section 998 with those obtained under a baseline condition, in
which no cost-shifting occurs.


B. Court Costs


The word “costs” as used in Rule 68 and Section 998 is a term of art and only refers to the shifting
of certain costs. In Marek v. Chesny, the Supreme Court found that “the term ‘costs' in Rule 68
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was intended to refer to all costs properly awardable under the relevant substantive statute or other
authority. In other words, all costs properly awardable in an action are to be considered within the
scope of Rule 68 costs.” 27  Generally, this means that recoverable costs are *95  limited to things
like filing fees, 28  copying fees, 29  and the costs for witnesses. 30  In most instances, attorneys' fees,
by far the most significant trial expenditure, are not recoverable under Rule 68. 31  However, the
Supreme Court has stated that “where the underlying statute defines ‘costs' to include attorney's
fees, we are satisfied such fees are to be included as costs for purposes of Rule 68.” 32


Section 998 does not expressly provide for the recovery of attorneys' fees. However, the California
Code of Civil Procedure states elsewhere that attorneys' fees are to be included as recoverable
costs when provided by statute or contract. Otherwise, the matter may be left to the discretion of
the court. 33


In this Article we examine two different cost environments, one in which court costs are low
relative to suit value and the other in which they are high. The study is agnostic as to the means by
which the court costs are varied. In practice, this could be accomplished by changing filing fees
or court recorder fees. Another method of varying court costs would be to change the definition of
“costs” to include attorneys' fees. In such a case, a party who must pay his or her opponent's costs
under Rule 68 or section 998 would now be responsible for the opponent's attorneys' fees as well.
This last method of increasing court costs bears particular significance because scholars disagree
about whether including attorneys' fees as costs would increase the likelihood of settlement. 34


Avery Wiener Katz explains:


*96  [T]he current state of economic knowledge does not enable us reliably to predict
whether a move to fuller indemnification would raise or lower the total costs of
litigation, let alone whether it would better align those costs with any social benefits
they might generate.


The reason for this agnostic conclusion is straightforward. Legal costs influence all
aspects of the litigation process, from the decision to file suit to the choice between
settlement and trial to the question whether to take precautions against a dispute in the
first place .... The combination of all these external effects are too complicated to be
remedied by a simple rule of “loser pays.” Instead, indemnity of legal fees remedies
some externalities while failing to address and even exacerbating others. 35


It should be emphasized, however, that this study only examines the effects of increased court fees,
not the means by which the court fees are increased.
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C. Discovery


In this Article we also look at the impact of discovery on settlement rates and efficiency. We
interpret the federal rules that relate to discovery as affecting the information available to the
parties. 36  In our experiment, this is captured by comparing behavior under symmetric and
asymmetric information. We examine how pretrial negotiations and settlements are affected by
these informational differences.


Some scholars have argued that surprise in litigation is a good thing and an integral part of the
adversarial legal system. 37  Others, such as Justice Murphy, have argued that “[m]utual knowledge
of all the relevant facts gathered by both parties is essential to proper litigation.” 38  Edson
Sunderland, the drafter of what became Rules 26 to 37, 39  wrote:


It is probable that no procedural process offers greater opportunities for increasing the
efficiency of the administration of justice than that of discovery before trial. Much of the
delay in the preparation of a case, most of the lost effort in the course of the trial, *97
and a large part of the uncertainty in the outcome, result from the want of information
on the part of litigants and their counsel as to the real nature of the respective claims
and the facts upon which they rest. 40


Another legal scholar has explained that discovery's proponents believed that discovery would
lead to a more efficient administration of justice:


Besides converting trials and pretrial negotiations into more sober and more orderly
searches for the truth, discovery was expected to reduce the number of trials and thus
relieve the burden on the courts. If the full truth would soon be revealed, fewer sham
suits would be filed. If the adversaries and the court knew the facts before trial, the
court could render more summary judgments. If both sides knew the full truth and each
other's strengths and weaknesses, they would settle the case and avoid the costs and
uncertainties of trial. If both sides knew all the facts, lawyers and clients would be more
satisfied with the settlement terms and would carry out the agreement willingly. 41


In essence, with discovery, “[e]ach party may in effect be called upon by his adversary or by the
judge to lay all his cards upon the table, the important consideration being who has the stronger
hand, not who can play the cleverer game.” 42
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Some researchers have studied the effect of informational symmetry on settlement rates. For
example, Linda Babcock and Claudia Landeo studied pretrial bargaining in a state of asymmetric
information. 43  Their study also examined the effect of a newly proposed litigation institution
called a settlement escrow. 44  Babcock and Landeo examined subjects' behavior as they bargained
with and without certainty, 45  and with and without escrow. 46  They found that escrow only
affected settlements when bargaining was conducted under uncertainty. *98  47  They also found
that “when uncertainty was present ... settlement rates were positively and significantly influenced
by the escrow bargaining institution.” 48  And lastly, they found that settlement rates are negatively,
but not significantly, influenced by uncertainty. 49


This Article considers the effects of full and partial information on settlement rates and efficiency.


III. EXPERIMENTAL DESIGN


This study modeled a lawsuit as a bargaining game between subjects interacting anonymously
in the roles of plaintiff and defendant. The plaintiff initiated the suit by sending a compensation
request to the defendant. The parties were then given a fixed period of time in which to negotiate
a settlement. If they failed to reach an agreement within that time, the court imposed a decision
and both parties were required to pay court costs.


A. The Economic Environment


Information about the potential court decision was communicated to the parties at the beginning
of the settlement negotiations. This information was conveyed by the following equation:


Min = Max x C.
The parties were informed that if they failed to agree on a settlement, the court would impose a
decision between Min and Max. All values in this range were equally likely.


Max, the upper boundary for a court decision, was an equiprobable random number between 0
and 1000. 50  The average, or expected value, of Max is therefore 500. Min, the lower boundary
for a court decision, was calculated by multiplying Max and C, a random number between 0 and
1 that represented the strength of the plaintiff's claim. The expected values for C and Min are 0.5
and 250, respectively.


This study considered the results of sixteen experiments. A single experiment consisted of twenty-
four suits. These suits were divided into six periods of four suits each. The value for Max stayed
constant for all suits within one period. However, the value for C (and therefore Min) changed
with every suit.
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*99  Figure 1 shows the sequence of Min and Max values used in each experimental session. For
example, in the first suit of Period 1, the maximum possible court decision was 431, while the
minimum decision was 43.1. In the second suit of Period 1, the maximum court decision was still
431, but the C had changed, resulting in a minimum decision of 172.4. Not until the next period
did the maximum decision change.


TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
Each experiment involved eight subjects, divided into four plaintiff-defendant pairs. Each pair
experienced the same set of twenty-four suits, giving us a total of ninety-six suits in each of our
sixteen experiments.


B. The Legal Process


At the beginning of each suit, the plaintiff and defendant were each given information about some
or all of Min, Max, and C, to enable them to form their bargaining strategies in light of the potential
court outcome.


The plaintiff initiated the suit by paying a fee and submitting a compensation request to the
defendant. The plaintiff was required to initiate every suit. The parties then entered the negotiation
period, which is depicted in Figure 2.


TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
*100  Bargaining continued until a predetermined amount of time had elapsed. If no settlement
had been reached within this time, the parties were required to pay an additional fee to have the
court settle the dispute. The court was modeled as a random decision between Min and Max. Parties
were informed that all values over this range were equally likely. On the other hand, if either party
accepted the current opposing offer before the time ran out, then the suit settled out of court, and
neither side had to pay any court fees.


C. Experimental Treatments


This study consists of three treatments arranged in a 2 x 2 x 2 design (see Table 1). The primary
goals of this design were (1) to test the effectiveness of a two-way cost-shifting rule, such as section
998, in promoting efficient out-of-court settlements, (2) to examine the effect of court costs on
settlement decisions and efficiency, and (3) to test the effects of information asymmetries produced
by disclosure rules.


TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
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*101  The first treatment studied cost-shifting by comparing section 998 to a simple baseline
condition of no cost-shifting. In the case of section 998, any party who turned down a settlement
offer that would have been better for him than the court's ultimate decision must pay the legal
costs of both sides. In the case of the baseline condition, each party is strictly responsible for his
own expenses. Eight experiments were conducted using section 998 and eight using the baseline
condition.


A second treatment studied the effects of changing the information available to the parties. For
half of each experiment (three periods), information given to the parties was both symmetric and
complete. Both the plaintiff's attorney and the defense attorney knew the upper and lower boundary
for every court decision as well as the merits of the claim. For the other half of each experiment,
however, information was incomplete and asymmetric. In this treatment, the defendant only knew
the upper bound of the court decision (Max), while the plaintiff only knew merits of the claim (C).
Neither party knew the lower bound (Min). In eight of the experiments, symmetric information
was presented first; while in the other eight, asymmetric information was presented first.


The third treatment varied the cost of taking a case to trial. Within each cost-shifting condition, four
experiments had 50-cent court fees, and four experiments had 150-cent court fees. In the case of
section 998, this translates to increasing the penalty for rejecting favorable settlement offers. (An
offer is deemed favorable if it is better for the party in question than the court-awarded decision.)
Thus, under the low-fee version of section 998, rejection of a favorable offer resulted in a penalty
of 100 cents; under the high-fee condition, however, this penalty increased to 300 cents. The high-
fee condition captures the inclusion of attorneys' fees as recoverable costs under section 998. 51


The treatment matrix (Table 1) is also divided according to the values of Max and C. For half of
each experiment (3 periods), potential court awards were large (Max ≥ 500); in the other three
periods, Max was below 500. Similarly, in each experiment, half of the suits had high merit (C ≥
0.5), while the other half had low merit. There are a total of forty-eight suits in every cell of Table 1.


*102  For example, cell 4 contains 48 suits that were negotiated under section 998, with high court
costs and symmetric information. Additionally, the suits in cell 4 had Max values greater than 500
and C values greater that 0.5. Similarly, cell 31 contains 48 suits that were negotiated under the
baseline condition, with low court costs and asymmetric information. Furthermore, the suits in cell
31 had Max values below 500 and C values greater than 0.5.


D. Experimental Procedures


The subjects for this study were primarily undergraduate students at George Mason University,
recruited by e-mail or by flyers distributed on campus. Most had participated in previous behavioral
experiments, but all were new to this particular design. They were paid for arriving on time and
received earnings based on their performance in the experiment.
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The experiments were conducted in the laboratories of the Interdisciplinary Center for Economic
Science and the Center for the *103  Study of Neuroeconomics at George Mason University.
The laboratories contained computer terminals for the subjects, separated by partitions to ensure
individual privacy. Talking between participants was not allowed.


Upon entering the laboratory, each subject was randomly assigned the role of plaintiff or defendant.
He or she continued in this role for the duration of the experiment. The subjects were seated at
networked computer terminals and told to read through a set of online instructions. Any questions
were answered in the hearing of the whole group before the start of the experiment.


At the beginning of the experiment, each plaintiff was randomly and anonymously matched with
a defendant via the computer network. They negotiated together for one period (4 rounds). At the
beginning of the next period, all plaintiffs were randomly matched with new defendants. Every
experiment involved eight subjects, or four negotiation pairs.


The screen seen by a typical plaintiff is shown in Figure 3. In this example, the case had a C value
of 0.80, indicating strong merit, although the upper bound of the court decision was only 100.


TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
To guard against cultural preconceptions, the subjects were not told the legal nature of the
experiment. Instead of “defendant” or “plaintiff,” roles were given as “Player D” or “Player T.”
Other legal terminology was also excluded: suits were referred to as “rounds,” and the court was
introduced as the “computer.” 52


The following incentives were provided to the subjects. At the beginning each defendant received
a budget for each period, from which *104  to finance the suits brought against him. He was
allowed to keep whatever remained of the budget at the end of the experiment. Plaintiffs received
half of every settlement obtained for their clients minus all court expenses. 53


To reduce the risk of bankruptcy during the experiment, each defendant began the experiment with
2000 cents and received a fresh budget of 1500 cents at the start of every period. After all lawsuits
and court fees had been subtracted, the defendant kept the remaining sum as his earnings for the
experiment. Each plaintiff began the experiment with 1000 cents. The plaintiff did not receive
further endowments but kept half of every settlement or decision, minus the initiation fees and
any court fees, as his earnings. Every subject could see his accumulated earnings throughout the
experiment. (See the box labeled “Cash” in Figure 3).


As shown in Figure 3, the latest offers were displayed in boxes labeled “Your Offer” and
“Counterparts Offer.” To accept an offer, a subject simply repeated his counterpart's offer as his
offer. The parties were given two minutes in which to bargain. If they reached an agreement within
the allotted time, the defendant paid the negotiated amount from his budget, and the plaintiff kept
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half of this as his settlement. If they did not agree, the computer, acting as the court, imposed a
random decision between Min and Max, and both parties had to pay court fees.


IV. RESULTS


A. Measurement


In each experiment, we recorded the series of offers made by each party and whether a settlement
was reached. In this Article, we consider the following data: (1) values for Min and Max; (2) the
settlement amount, if applicable; and (3) the court decision, otherwise. Figure 4 shows this data
for all four pairs of subjects during the first two periods of one experiment. Solid circles indicate
a settlement, while solid squares indicate a court decision.


TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE


*105  B. Data Analysis


1. Settlements


First we consider the effects of our treatments on subjects' tendency to reach a settlement before
trial. Settlement rates for each condition are reported in Table 2. The shaded numbers in every cell
correspond to the cell numbers in Table 1.
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TABLE 2


SETTLEMENT RATES


 SYMMETRIC ASYMMETRIC


 BASELINE § 998 BASELINE § 998 BASELINE § 998 BASELINE § 998


 1 2 3 4 17 18 19 20


High 85.42 89.58 77.08 85.42 83.33 83.33 81.25 83.33


Costs         


 21.95 34.88 13.51 12.20 45.00 37.50 15.38 17.50


 5 6 7 8 21 22 23 24


Low 60.42 58.33 56.25 64.58 79.17 60.42 60.42 58.33
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Costs         


 17.24 35.71 14.81 35.48 15.79 48.28 10.34 25.00


 9 10 11 12 25 26 27 28


High 81.25 77.08 91.67 87.50 66.67 75.00 50.00 45.83


Costs         


 48.72 56.76 43.18 50.00 75.00 77.78 41.67 68.18


 13 14 15 16 29 30 31 32


Low 62.50 66.67 83.33 75.00 47.92 43.75 33.33 29.17


Costs         


 36.67 59.38 32.50 38.89 69.57 76.19 25.00 50.00


 Note: The top entry in each cell of Table 2 gives the percentage of suits in that


 cell for which the subjects were able to reach a settlement. The bottom entry in


 each cell of Table 2 gives the percentage of settlements that favored plaintiff


 (settlement -- midpoint > 0). Forty-eight suits are in each block. Shaded cell


 numbers correspond to those in Table 1.


*106  A t-test 54  was used to make a cell-by-cell comparison (N = 48) of settlement rates between
the baseline condition and section 998. We find only the comparison of cells 21 (baseline) and
22 (section 998) shows a significant difference at the 0.05 level. This difference goes away when
we compare 21 + 29 with 22 + 30. Thus, we are led to conclude that section 998 does not lead to
significantly higher pretrial settlement rates than the baseline condition.


Next, a t-test was used to make a row-by-row comparison (N = 192) of settlement rates between
the High Court Costs and Low Court Costs treatments. We find a significant difference at below
the *107  0.01 level for all 4 comparisons. We are led to conclude that the increase in court fees
creates a strong incentive for early settlement.
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Finally, a t-test was used to make a row-by-row comparison (N = 192) of settlement rates between
the symmetric and asymmetric information treatments. We find a significant difference at below
the 0.01 level for the Low Max cells in both the High and Low Fee treatments. We find no
significant differences in the High Max cells. We are led to conclude that the symmetry of
information greatly increases settlement rates, but only when the maximum potential court award
(Max) is low.


The second entry in each cell of Table 2 indicates the percentage of settlements that were favorable
to the plaintiff. A settlement is deemed favorable to the plaintiff if it is greater than the expected
court award (the midpoint between Min and Max). 55  We observe that plaintiffs often settled below
the midpoint; although, in all but two of the comparisons, they did better under section 998 than
under the baseline condition. We are led to conclude that section 998 improves outcomes for
plaintiffs over the baseline condition of no cost-shifting.


Figure 5 examines how the settlement rates vary with the level of uncertainty about the potential
court decision. As Min and Max move farther apart, the uncertainty level about the court's decision
increases, since all values between Min and Max are equally likely. The columns in Figure 5 depict
the uncertainty level (Max - Min) for each of the 24 suits. The suits have been sorted from least
uncertainty to greatest. The marker above each column indicates the number of settlements that
occurred in that suit. 56  The baseline condition and section 998 treatments have been combined
for this analysis, since there are no significant differences in settlement rates between them.


TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
*108  The two graphs on the left side of Figure 5 depict cases negotiated under symmetric
information--where both parties knew the values of Min and Max. In these graphs, we observe that
subjects settled low-uncertainty cases more frequently than they did high-uncertainty cases. The
downward-sloping trend lines indicate that settlement rates declined as the difference between Min
and Max increased. This may be due to the fact that when the difference between Min and Max is
small, both parties have a high degree of certainty about the court outcome. Rational negotiators
will therefore settle to avoid the court costs. When Min and Max are far apart, however, the court's
decision is less certain. Parties may have difficulty reaching settlement because they perceive one
another as being *109  greedy in efforts to capture larger portions of the decision range. This
downward trend of settlements is evident under both high and low court costs, though the effect is
less pronounced when costs are high. This is because the high court costs generate strong incentives
to settle, regardless of the uncertainty about the potential court decision.


The graphs on the right side of Figure 5 depict cases negotiated under asymmetric information--
where the defendant only knew Max and the plaintiff only knew C. Here we observe the opposite
trend in settlement rates. Settlement rates actually increased as Min and Max move farther apart.
We believe this is due to the fact that neither party knew the range of Min and Max. The best
estimates that the parties could form, based on the information they received, led them to form
very different expectations of the potential court decision.
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When both parties know Min and Max, they expect the court decision to be the average of the
boundary values as represented by Equation 1 where EC represents the expected court decision:


EC = (Min + Max) / 2 (Equation 1).


When the parties do not know Min and Max, however, they have to estimate the expected court
decision using the information they are given. For example, the defendant knows Max but not
Min. He also knows that C is a random number between 0 and 1, with an expected value of 0.5.
Therefore, he can estimate Min = Max x 0.5. We can substitute this estimate of Min into Equation
1 to obtain the defendant's best estimate of the likely court outcome (DEC):


DEC = (0.5 x Max + Max) / 2 = 0.75 x Max (Equation 2).


The plaintiff knows the value of C. She also knows that Max is a random number between 0 and
1000 with an expected value of 500. She estimates Max = 500 and Min = C x 500. We substitute
these estimates of Max and Min into Equation 1 to obtain the plaintiff's best estimate of the court's
decision (PEC):


PEC = (C x 500 + 500) / 2 = 250(C + 1) (Equation 3).


In our study, the suits where Min and Max are close together tend to be those cases where Max is low
(see Figure 1). The defendant, who sees the true value of Max, forms a fairly accurate estimate of
the court decision. He therefore sends the plaintiff low settlement offers. The plaintiff, on the other
hand, estimates Max to be 500, and therefore forms a much higher estimate of the court decision.
She will not accept the defendant's low settlement offers because she expects the court to give her
a higher award. This is why, under asymmetric information, we observe low settlement rates when
Min and Max are *110  close together. Where Min and Max are far apart, however, Max tends to
be large (see Figure 1), and the defendant's expected court outcome is more likely to be greater
than the plaintiff's. This creates a range of values over which settlement is possible. Furthermore,
perceptions of greed will be less likely to impede settlement under asymmetric information,
because neither party knows the true size of the decision range. Thus, differences in expectations
can account for the increase in settlement rates observed under asymmetric information as Min
and Max diverge.


The primary conclusions that we can draw from Figure 5 are that (1) differences in parties'
expectations caused by asymmetric information can impede settlement, especially if the plaintiff's
expected court outcome exceeds the defendant's; (2) asymmetric information can promote
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settlement in other cases by reducing perceptions of greed between negotiators; and (3) high court
costs produce more settlements than low court costs, regardless of differences in expectations
between negotiators.


In Figure 6, we continue to examine the effects on settlement rates of differences in expectations
produced by asymmetric information. Using Equations 2 and 3, we can measure the uncertainty
(U) caused by divergent expectations as the unsigned difference between defendant and plaintiff's
expected court awards as follows:


U = | DEC - PEC |.
Informational asymmetries can lead parties to be overly optimistic in their estimates of the court
decision, leading them to reject reasonable settlement offers and proceed to trial. Figure 6 shows
how settlements rates are affected by differences in expectations (U). Notice that settlement rates
tend to decline as U increases, and for U > 125, the variation in number of settlements increases
dramatically.


TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
*111  Finally, we examine overall settlement rates across experiments. Figure 7 shows the number
of subjects who settled a given number of their 24 suits. For example, 27 subjects settled either 17
or 18 of their suits. The number of settlements appears to be negative binomially distributed with
a mode of 18 and a mean of 16.25. This indicates that most of the subjects settled most of their
disputes out of court, as happens in the real world.


TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE


*112  2. Efficiency


Now we turn to examine the effects of our three treatment variables (cost-shifting, information,
and court fees) on the efficient use of the courts. We will consider two measures of efficiency:
ex ante efficiency, which examines whether a particular type of suit should ever go court; and ex
post efficiency, which considers whether individual negotiators minimized costs in their decisions
to proceed to trial.


Several lawsuits in each experiment were inefficient by virtue of the experimental environment. A
lawsuit is considered to be ex ante inefficient if Max - Min ≤ 2 x Court Cost. These are cases that
should never go to court because any possible settlement between Min and Max would be better
for both parties than going to court and having to pay court fees. 57  Figure 8 shows the number
of ex ante inefficient cases in each treatment, as well as the number of these that actually went to
court. Only suits negotiated under symmetric information are considered, because identifying a
suit as ex ante inefficient requires knowledge of both Min and Max, in addition to the court costs.
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TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
*113  Notice that by this measure, inefficiency was quite low. Furthermore, high court costs tended
to decrease the percentage of inefficient cases that went to court.


We now turn to a stricter definition of efficiency. A suit is considered to be ex post inefficient if
either party failed to cost-minimize in his or her decision to go to court. A defendant failed to
cost-minimize if the last offer received from the plaintiff was less than the expected court outcome
plus the court cost:


Last Offer Received < (Min + Max)/2 + Court Cost.


A plaintiff failed to cost-minimize if the last offer received from the defendant was greater than
the expected court decision minus the court fee:


Last Offer Received > (1/2(Min + Max)/2) - Court Cost.


*114  Clearly, if either of these conditions holds, at least one party would have been better off
accepting his counterpart's offer instead of going to court. 58  Since these calculations can only be
made at the conclusion of the bargaining process when the last offers are known, we refer to this
form of inefficiency as ex post inefficiency. Figure 9 compares the number of ex post inefficiencies
in each treatment with the total number of court cases.


TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
*115  Notice that ex post inefficiencies are much more likely to occur than ex ante inefficiencies.
This can be seen from the fact that most of the total court cases (88.9%) exhibit some form of ex
post inefficiency, while comparatively fewer (38.4%) exhibit ex ante inefficiency. Notice also that
high court costs tend to exacerbate ex post inefficiency. This can be seen from the fact that 98.3%
of the total court cases were ex post inefficient under the high court costs treatment, compared to
84.7% of the total under low court costs.


3. Penalties Under Section 998


The final analysis focuses exclusively on the effects of section 998 on the distribution of court
costs. The first row of each cell in Table 3 gives the number of times a penalty occurred (that is,
one party had to pay the court costs of both) compared to the total number of court cases. As can
be seen, penalties were applied over 76% of the time. This implies that the majority of the subjects
who went to court had rejected advantageous offers at some point during the negotiation process.
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The second row of each cell in Table 3 breaks down the frequency of penalties between defendants
(D) and plaintiffs (P). We only find a systematic difference in these frequencies in the Low Max
condition, where plaintiffs were four times more likely to be penalized than defendants.


TABLE 3


ANALYSIS OF SECTION 998 PENALTIES


 SYM ASYM SYM ASYM


 2 18 4 20


 4/5 8/8 6/7 7/8


High     


Fees D=0, P=4 D=4, P=4 D=6, P=0 D=4, P=3


 6 22 8 24


 18/20 12/19 14/17 13/20


Low     


Fees D=7, P=11 D=6, P=6 D=11, P=3 D=9, P=4
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 10 26 12 28


 7/11 11/12 3/5 15/26


High     


Fees D=1, P=6 D=0, P=11 D=2, P=1 D=4, P=11


 14 30 16 32


 16/16 25/27 6/12 24/34


Low     


Fees D=5, P=11 D=3, P=22 D=1, P=5 D=5, P=19


Note: The ratio indicates the number of times a penalty was assigned to the total


number of court cases. Forty-eight suits are in each block. Cell numbers correspond


to those in Table 1.


*116  V. CONCLUSION


Our experimental results suggest that a two-way cost-shifting rule, such as section 998, California
Code of Civil Procedure, does not change litigants' tendency to settle before trial. However, section
998 produces settlement outcomes more favorable to plaintiffs than does the baseline condition.
This suggests that section 998 makes defendants more cautious during negotiations than plaintiffs.
This interpretation is further substantiated by the fact that defendants were penalized less often for
rejecting favorable offers, only 67 times, compared to plaintiffs who were penalized 120 times.


Our subjects tend to behave rationally when confronted with changes in the magnitude of court
costs. The overall settlement rate under low costs was 58.7% compared to 77.7% under high costs.
High costs increased the number of settlements across all treatment variables. This suggests that
high court costs create strong incentives for settlement. One possible application of this result is
to increase court costs by including attorneys' fees as recoverable costs in cost-shifting rules, such
as Rule 68 and section 998.


The amount of information available to litigants has an indeterminate effect on settlement rates.
Under specific conditions, symmetric *117  information, as promoted by liberal discovery rules,
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increases settlement rates. In particular, symmetric information causes the court to be used less
often when Max is low and the range of potential court outcomes is small. This is offset by the
fact that symmetric information can actually impede settlement when the court's decision range
is large. Asymmetric information also has a mixed effect on settlement rates. When parties under
asymmetric information form very different expectations regarding the court decision, settlement
rates are low, especially if the plaintiff's expected court decision exceeds that of the defendant.
This overoptimism can lead plaintiffs to reject reasonable settlement offers and frequently end up
in court. On the other hand, when expectations are similar and the range of potential court awards
is large, asymmetric information can promote settlement by reducing perceptions of greed that can
impede negotiations.


Finally, when we look at efficiency, as measured by whether court should have been avoided, we
observe an interesting difference when we compare ex ante efficiency with ex post. Using an ex
ante measure of efficiency, we observe that 20% of the cases that should have settled actually
ended up in court. While this efficiency is not affected by a switch between the baseline condition
and section 998, efficiency measures do improve under higher court costs. This result is consistent
with the increase in settlement rates due to higher court costs. However, when we look at ex
post efficiency, which takes into account the final offers received before going to court, we see
a dramatic fall in efficiency, with 67% of the cases that should have settled ending up in court.
Furthermore, this type of inefficiency is exacerbated by high court costs. Since ex ante efficiency is
more likely than ex post to be measured in field studies, these results suggest that a more cautious
interpretation of field data is required. It may be that rules which encourage the taking of final
offers could have a dramatic effect on overall efficiency in use of the courts.


Footnotes
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21 (2003).


7 According to the law-and-economics literature, it is efficient to use the court system only
when the costs of using that system are less than the cost of using private methods of resource
allocation. See, e.g., RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 567 (6th
ed. 2003).


8 For purposes of this study, the term “cost” may be defined as “[t]he expenses of litigation,
prosecution, or other legal transaction, esp. those allowed in favor of one party against
the other.” BLACK'S LAW DICTIONARY 371 (8th ed. 2004). “Costs” shall not include
attorneys' fees.


“Cost-shifting” refers to the practice of assigning the prevailing party's litigation costs to
the losing party. “Two-way cost-shifting” describes a situation in which either party might
become responsible for the other's expenses, depending on the court's decision. “One-way
cost-shifting,” discussed infra Part II.A, describes a situation in which only one party faces
this risk of having to pay the other's expenses if the court decides against him. The “baseline
condition” in this study describes a situation of no cost-shifting, in which both parties are
strictly responsible for their own expenses, regardless of the court's decision.


9 FED. R. CIV. P. 68. The text of the entire rule reads:


At any time more than 10 days before the trial begins, a party defending against a claim may
serve upon the adverse party an offer to allow judgment to be taken against the defending
party for the money or property or to the effect specified in the offer, with costs then accrued.
If within 10 days after the service of the offer the adverse party serves written notice that the
offer is accepted, either party may then file the offer and notice of acceptance together with
proof of service thereof and thereupon the clerk shall enter judgment. An offer not accepted
shall be deemed withdrawn and evidence thereof is not admissible except in a proceeding
to determine costs. If the judgment finally obtained by the offeree is not more favorable
than the offer, the offeree must pay the costs incurred after the making of the offer. The
fact that an offer is made but not accepted does not preclude a subsequent offer. When the
liability of one party to another has been determined by verdict or order or judgment, but the
amount or extent of the liability remains to be determined by further proceedings, the party
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adjudged liable may make an offer of judgment, which shall have the same effect as an offer
made before trial if it is served within a reasonable time not less than 10 days prior to the
commencement of hearings to determine the amount or extent of liability.


Id.


10 Marek v. Chesny, 473 U.S. 1, 5 (1985).


11 Proposed Court Rules, 102 F.R.D. 407, 423-24 (1984) (recommending Rule 68 should be
modified so that all parties, including claimants, be allowed to make offers of settlement
under Rule 68); Geoffrey P. Miller, An Economic Analysis of Rule 68, 15 J. LEGAL STUD.
93, 123-25 (1986) (arguing that a mutual offer of judgment cost-shifting rule (which includes
attorneys' fees as costs) would provide greater benefits at less cost than the current Rule 68).


12 CAL. CIV. PROC. CODE § 998 (West 2002). Section 998 reads in relevant part:


Not less than 10 days prior to commencement of trial or arbitration ... any party may serve
an offer in writing upon any other party to the action to allow judgment to be taken or an
award to be entered in accordance with the terms and conditions stated at that time.


....


... If an offer made by a defendant is not accepted and the plaintiff fails to obtain a more
favorable judgment or award, the plaintiff shall not recover his or her postoffer costs and
shall pay the defendant's costs from the time of the offer.


....


... If an offer made by a plaintiff is not accepted and the defendant fails to obtain a more
favorable judgment or award in any action or proceeding other than an eminent domain
action, the court or arbitrator, in its discretion, may require the defendant to pay a reasonable
sum to cover costs of the services of expert witnesses, who are not regular employees of any
party, actually incurred and reasonably necessary in either, or both, preparation for trial or
arbitration, or during trial or arbitration, of the case by the plaintiff, in addition to plaintiff's
costs.


Id. § 998(b), (c)(1), (d).


13 Scott Co. of Cal. v. Blount, Inc., 979 P.2d 974 (Cal. 1999).


14 Don L. Coursey & Linda R. Stanley, Pretrial Bargaining Behavior Within the Shadow of the
Law: Theory and Experimental Evidence, 8 INT'L REV. L. & ECON. 161, 162 (1988).
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15 Id. at 161.


16 Id. at 170. Coursey and Stanley do not distinguish between attorneys' fees and other litigation
costs for purposes of their study. Id. at 177 n.6. They define “costs” to include attorneys'
fees, despite the fact that, in the real world, attorneys' fees are generally not considered to be
recoverable costs under Rule 68. Id. Coursey and Stanley indicate that, if they did distinguish
between attorneys' fees and other costs, the English Rule might produce higher settlement
rates than Rule 68. Id.


17 Id. at 176.


18 Id.


19 David A. Anderson & Thomas D. Rowe, Jr., Empirical Evidence on Settlement Devices:
Does Rule 68 Encourage Settlement?, 71 CHI.-KENT L. REV. 519 (1995).


20 Id. at 525-26.


21 Id. at 527.


22 Id. at 541-42.


23 JOHN E. SHAPARD, FED. JUDICIAL CTR., LIKELY CONSEQUENCES OF
AMENDMENTS TO RULE 68, FEDERAL RULES OF CIVIL PROCEDURE (1995).


24 Id. at 3.


25 Id. at 5-6.


26 Id. at 3.


27 473 U.S. 1, 9 (1985).


28 See 28 U.S.C. §§ 1920(1), 1923 (2000); see also Gorelangton v. City of Reno, 638 F. Supp.
1426, 1433 (D. Nev. 1986) (allowing the recovery of filing fees); Raio v. American Airlines,
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Inc., 102 F.R.D. 608, 611 (E.D. Pa. 1984) (holding that recoverable costs include the filing
fee).


29 See 28 U.S.C. § 1920(4) (2000); see also Radol v. Thomas, 113 F.R.D. 172, 175 (S.D.
Ohio 1986) (allowing recovery for the costs of copying for documents which were used and
admitted into evidence as well as for the cost of jury books); Gorelangton, 638 F. Supp. at
1434 (permitting the recovery of some photocopying costs).


30 See 28 U.S.C. §§ 1821(b), 1920(3) (2000); see also Quy v. Air America, Inc., 667 F.2d 1059,
1065 (D.C. Cir. 1981) (holding that witness costs are taxable under 28 U.S.C. § 1821 even
if the witness is not used at trial as long as the witness was called on counsel's good faith
and reasonable judgment); Roberts v. S.S. Kyriakoula D. Lemos, 651 F.2d 201, 203 (3d Cir.
1981) (holding that travel costs of witnesses are recoverable when witnesses appear pursuant
to a court order, even if the travel is from a foreign nation).


31 See, e.g., Agola v. Hagner, 678 F. Supp. 988, 995 (E.D.N.Y. 1987); Avery Wiener Katz,
Indemnity of Legal Fees, in 5 ENCYCLOPEDIA OF LAW AND ECONOMICS: THE
ECONOMICS OF CRIME AND LITIGATION 63, 78 (Boudewijn Bouckaert & Gerrit De
Geest eds., 2000).


32 Marek, 473 U.S. at 9.


33 See CAL. CIV. PROC. CODE §§ 1021-1038 (West 2005).


34 Some scholars argue that fee-shifting (including attorneys' fees as recoverable costs)
increases the likelihood of settlement. See, e.g., Joshua P. Davis, Toward a Jurisprudence
of Trial and Settlement: Allocating Attorney's Fees by Amending Federal Rule of Civil
Procedure 68, 48 ALA. L. REV. 65, 65-69 (1996). Others argue that fee-shifting decreases
the likelihood of settlement. See, e.g., Steven Shavell, Suit, Settlement, and Trial: A
Theoretical Analysis Under Alternative Methods for the Allocation of Legal Costs, 11 J.
LEGAL STUD. 55 (1982); Anna Aven Sumner, Note, Is the Gummy Rule of Today Truly
Better Than the Toothy Rule of Tomorrow? How Federal Rule 68 Should Be Modified, 52
DUKE L.J. 1055 (2003).


35 Katz, supra note 31, at 64-65.


36 That is, we do not examine any one rule specifically, such as Rule 26. Rather we view the
discovery process broadly as a means of increasing the information available to both parties.
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37 See, e.g., Kenneth B. Hawkins, Discovery and Rule 34: What's So Wrong About Surprise?,
39 A.B.A. J. 1075 (1953).


38 Hickman v. Taylor, 329 U.S. 495, 507 (1947).


39 Stephen N. Subrin, Fishing Expeditions Allowed: The Historical Background of the 1938
Federal Discovery Rules, 39 B.C. L. REV. 691, 698 (1998).


40 Edson R. Sunderland, Foreword to GEORGE RAGLAND, JR., DISCOVERY BEFORE
TRIAL, at iii (1932).


41 WILLIAM A. GLASER, PRETRIAL DISCOVERY AND THE ADVERSARY SYSTEM
11-12 (1968).


42 Edson R. Sunderland, Discovery Before Trial Under the New Federal Rules, 15 TENN. L.
REV. 737, 739 (1939).


43 Linda Babcock & Claudia M. Landeo, Settlement Escrows: An Experimental Study of a
Bilateral Bargaining Game, 53 J. ECON. BEHAV. & ORG. 401 (2004).


44 They describe a settlement escrow as a new litigation institution whereby:


[A] neutral agent receives settlement offers from both parties in a lawsuit. If the defendant
offers more than the plaintiff demands, the court imposes a settlement at the midpoint of the
offers. If the offers do not overlap in this way, the offers remain secret and litigants proceed
to pre-trial bargaining.


Id. at 402.


45 Babcock and Landeo defined certainty as “where the plaintiff and defendant know the
true level of damages, and uncertainty, where the plaintiff knows the damage level but the
defendant is uncertain about the damages caused to the plaintiff.” Id. at 406.


46 Id. at 406.


47 Id. at 410.
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48 Id. at 409.


49 Id. at 410.


50 All lawsuits in this experiment were negotiated in U.S. cents. Thus, values of Min and Max,
settlement offers, and court costs were expressed in cents. So if Min = 300 and Max = 600,
the court would award damages between $3.00 and $6.00.


51 See, e.g., SHAPARD, supra note 23; Miller, supra note 11.


52 It is common practice in behavioral experiments not to reveal the real-world context
of the experiments to subjects. Explaining the real-world context can introduce cultural
preconceptions and make subjects feel pressured to behave in some “right” way. See,
e.g., Ralph Hertwig & Andreas Ortmann, Experimental Practices in Economics: A
Methodological Challenge for Psychologists?, BEHAV. & BRAIN SCI. 383, 386, 402 n.4
(2001).


53 While the agency relationship between client and attorney suggests an interesting avenue
for research, we elected not to focus on it in this study. We combined the roles of client and
attorney by regarding each subject as the representer of a plaintiff or defense team. In every
suit, subjects were incentivized to maximize the total return to their claim, without regard
to the division of that return between client and attorney. This allows us to minimize the
principal/agent problem and to focus on the adversarial nature of the tort system.


54 A t-test is used to test the null hypothesis that two proportions are equal. The test statistic
that we use is given by:


p̂1 - p̂2
t1 =


√p̂1(1 - p̂1) p̂2(1 - p̂2)
√ +


√n1 n2


where p̂1 and p̂2 are the sample proportions and n1 and n2 are the sample sizes. For more
information, see MORRIS H. DEGROOT & MARK J. SCHERUISH, PROBABILITY
AND STATISTICS, ch. 8 (3d ed. 2002) and GEORGE E. P. BOX ET AL., STATISTICS
FOR EXPERIMENTERS: AN INTRODUCTION TO DESIGN, DATA ANALYSIS, AND
MODEL BUILDING (1978).
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55 In this experiment, no performance measure exists for deciding whether a particular
settlement is “fair” to the plaintiff, the defendant, or society as a whole. Instead we determine
how favorable or unfavorable the outcome is, in a more limited sense, by comparing
settlement outcome to expected court decisions.


56 The number of settlements has been multiplied by fifty for scaling purposes.


57 For example, suppose that Min = 400, Max = 430, and the cost to each party of going to court
is 50. If the parties settle for any amount between Min and Max, the plaintiff will receive a
return ranging from $200 to $215 and the defendant will incur losses ranging from $400 to
$430. If they go to court, however, the plaintiff will only receive a return ranging from $150
to $165 and the defendant will incur losses ranging from $450 to $480. Cost-minimizing
subjects would never go to court under such conditions. To do so would be wasteful and
inefficient. This type of inefficiency is called ex ante because it can be identified before
negotiations begin, just from the values of Min, Max, and Court Cost.


58 For example, suppose Min = 300, Max = 600, and the cost to each party of going to court
is 50. The expected court decision in this case is $450. Suppose the plaintiff receives a
settlement offer of $410 but rejects it and proceeds to court. The plaintiff has failed to cost-
minimize because her expected return from going to court ($400 = $450 - $50) is less than
her return from accepting the settlement offer ($410). If the defendant rejects a settlement
offer of $470, he has also failed to cost-minimize, because his expected losses from going
to court ($500 = $450 + $50) are greater than his losses from accepting the settlement offer
($470).
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MANAGED COOPERATION IN A POST-SAGO MINE
DISASTER WORLD


I. Introduction to the Case Backlog: How Did We Arrive at Impasse?


The Sago Mine disaster in West Virginia caused the tragic deaths of twelve coal miners on
January 2, 2006. 1  The nation became enthralled by the epic struggle for life and death, as rescuers
attempted to free the thirteen trapped miners, only to learn that there was one survivor. 2  Following
the accident, a federal and state investigation ensued and found that the mine operators received
numerous safety violations before the disaster. 3  As the public became enraged over the lack of
regulatory enforcement, Congressional hearings soon followed. 4


The Sago Mine disaster sparked substantive legislative reforms and regulatory changes, and the
industry, miners, and regulators witnessed the first major changes to mine safety in over thirty
years. 5  The Mine Improvement and New Emergency Response Act of 2006 (“New Miner *492
Act”), 6  was signed into law on June 15, 2006. 7  President George W. Bush pledged that “[w]e
make this promise to American miners and their families: We'll do everything possible to prevent
mine accidents and make sure you're able to return safely to your loved ones.” 8


The new law escalated penalties for safety violations, required the industry to install emergency
underground shelters and new communication devices, 9  and mandated new guidelines for flame
retardant equipment. 10  The new legislation focused primarily on oversight, enforcement, post-
accident safety technology, and accident response, but did little to address accident prevention. 11


While the stakeholders argued over the new law's effectiveness and broad reforms, the law was
enacted with little consideration about how court challenges to the new legislation would likely
increase. What no one seemed to recognize or appreciate was the voluminous surge in legal
challenges to the New Miner Act that would soon follow.
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The Mine Health and Safety Administration (“MSHA”), which is a division of the Department of
Labor (“DOL”), is charged with enforcing the New Miner Act. 12  A review of MSHA's litigation
statistics provides a glimpse into this complex problem: in 2007, a total of 130,131 violations were
assessed against coal operators and 19,578 of those violations were contested, equaling a fifteen
percent challenge rate. 13  In 2008, operators *493  were assessed 198,605 violations and 47,034
were contested, yielding a 23.7% rate of appeal. 14  Thus, the Federal Mine Safety and Health
Review Commission (“Commission”), an independent adjudicative body that provides both trial
and appellate review of legal disputes arising under the Mine and New Miner Act, 15  endured an
increase of 870 basis points in court challenges from fifteen percent in 2007 to 23.7% in 2008. 16


By 2009, MSHA assessed a total of 173,705 violations and 47,363 were contested before the
Commission. 17  Violations dropped in 2010 to 166,366, but operators still challenged 45,005 of
them. 18  The Commission received some relief in 2011 when the number of violations was reduced
to 149,744 and operators only contested 37,545 or 25.1%. 19


At first glance it appears that court challenges are decreasing, but converting violations into
monetary penalties tells a different story. In 2005, MSHA assessed $28,100,000 in penalties
against operators, and in 2006, operators were assessed $42,800,000 in penalties. 20  Civil penalties
increased to $74,431,611 in 2007 and $193,291,971 in 2008, a 688% increase from 2005. 21  In
2009, civil penalties retreated to $139,835,600 and $133,761,974 in 2010. 22  However, in 2011,
penalties increased to $152,370,691. 23  While assessed violations and court challenges may be
temporarily on the decline, the amount of penalty dollars assessed increased in 2011, and therefore,
operators still have a clear incentive to contest violations. As a former MSHA official stated, “[i]f
operators are *494  not contesting, penalties are not high enough.” 24  Based on the case backlog,
the increased penalties are clearly “high enough.” 25


From 2000 through 2005, an average of 2307 cases were filed each year with the Commission. 26


However, that number increased after the passage of the New Miner Act. In 2010, 11,087 cases
were filed, and in 2011, 10,593 new cases were filed. 27  In 2011, the Commission began the year
with 18,170 cases. 28  In comparison, the average trial-level caseload from 2000 through 2004 was
only 1379. 29  As the number of cases has increased, frustration and delay with the system has
skyrocketed. 30  In the end, the system teeters on collapse from its own weight. 31


This article proposes a Commission mandated mediation process that will offer a solution to
the case backlog that prevents regulatory capture while promoting managed cooperation and
communication toward a common goal: safety. While the Commission has implemented new rules,
procedures, and steps that have helped the backlog, these improvements have only addressed
the symptoms and not the cause. Currently, the solutions have focused on how to reduce the
case backlog, instead of creating a system that allows for communication and cooperation, while
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ensuring compliance and safety. While there has been disagreement as to whether or not the case
backlog undermines miner safety, 32  it only seems logical that a system premised upon litigation,
delay, *495  and frustration does little to enhance safety. 33  While there have not been any formal
studies linking the case backlog to unsafe working conditions, the goal of any civil penalty system
should be compliance, not litigation. 34


The split-enforcement model was adopted to prevent regulatory capture and ensure mine safety, 35


and while some level of adversarial proceedings is healthy to preclude capture, it also stands
to reason that too much litigation could be equally detrimental. Thus, it is simply illogical to
think that all forms of cooperation and communication between the regulated and regulator are
detrimental and promote malfeasance. Instead, the regulator and regulated should be able to work
together and avoid unnecessary litigation and delay. Ideally, the regulated and regulator should
work together toward the common goal of safety. While this theory is simply not always possible,
simply abandoning it or demonizing it in every case is equally imprudent. Therefore, this question
should be posed: Can a system or procedure be created that ensures compliance, but also allows
for communication and collaboration? The answer is “yes” and one realistic solution is mandatory
mediation.


Finally, it is worth noting that while there are numerous Dispute System Designs (“DSDs”), the
following arguments will primarily focus, and be premised on only one option: a DSD adopted by a
third-party, the Commission, for the benefits of the disputants, MSHA and the operator. In the end,
a procedural process that provides for managed cooperation and compliance toward safer working
conditions will reduce the case backlog, benefit the parties, and most importantly, improve safety.


II. An In Depth Examination of Mine Safety and Health Legislation 36


State, local, and federal laws have regulated the mining industry for over a century. When Congress
created the Bureau of Mines within the Department of the Interior in 1910, it implemented the
first comprehendsive *496  federal legislation in the country. 37  However, it would take almost
seventy years before Congress would address almost a complete lack of miner safety legislation.
Between 1967 and 1968, a series of mine disasters took the lives of 533 miners, 38  igniting public
outrage and prompting immediate action from Congress. 39


In 1969, Congress took its first proactive step in regulating safety within the mining industry when
it enacted the Federal Coal Mine Health and Safety Act (“1969 Coal Act”). 40  The 1969 Coal Act
broadened the Mine Enforcement and Safety Administration's (“MESA”) power and authority to
inspect mines, to increase frequency of inspections within hazardous operations, and to shut down
hazardous areas within mines. 41  Although this legislation addressed some mine safety issues, it
had limited effectiveness because it did not prevent regulatory capture. 42
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In 1977, Congress passed the Federal Mine Safety and Health Act, 43  (“the Mine Act”) which
created the Mine Safety and Health Administration (“MSHA”) to replace MESA as the agency
charged with enforcement of the Act. 44  Most notably, the Act created a split-enforcement model,
which authorized the Department of Labor and MSHA to enforce safety and health standards. 45


However, disputes arising between MSHA and operators would then be adjudicated before the
Commission. 46


Over the next thirty years, advances in engineering, technology, and safety, and an emerging
collaborative relationship between MSHA and the mining industry, created a safer workplace for
miners. 47  For example, in 2005 there were only twenty-three coal-related deaths in the United
*497  States, a record low. 48  Reflective of this collaborative relationship was the consensus
among industry and MSHA that emphasizing technology and corporate safety over profits created
safer mines. 49


However, on January 2, 2006, only one of thirteen coal miners survived a tragic underground
explosion at the Sago Mine in West Virginia, which had received multiple safety violations prior to
the disaster. 50  Less than three weeks later, 51  machinery malfunctions at West Virginia's Aracoma
Alma Mine Number One resulted in two more fatalities. 52  Approximately four months later, an
underground explosion at Darby Mine Number One in Harlan County, Kentucky took the lives
of five additional miners. 53  These three disasters within such a short time frame forced Congress
to once again overhaul safety laws and regulations. 54  As one former MSHA official stated, “it's
unfortunate it took a disaster to bring renewed attention to the issue. ‘That's the history of coal
mining legislation in the U.S.-it's always born out of disaster and as it's said the safety laws are
written with the blood of miners. That's what it takes.”’ 55


Congress enacted the New Miner Act on June 15, 2006. 56  The law required individual mines
to develop Emergency Response Plans (“ERPs”), which significantly increased both preventative
and post-accident safety measures. 57  Additionally, the Act required the National Institute
of Occupational Safety and Health (“NIOSH”) to analyze the costs and benefits of refuge
chambers, 58  and the Technical Study Panel (“TSP”) to research and report on various functions of
conveyor belts in underground mining. 59  The Act significantly increased civil and criminal *498
penalties. 60  Also, MSHA promulgated several regulations increasing penalties and creating new
types of violations. 61


On April 5, 2010, just four years after the New Miner Act became law, the tragic deaths of
twenty-nine miners at the Upper Big Branch Mine (“UBB”) in West Virginia reintroduced the
public and lawmakers to the need for more oversight. 62  UBB received 124 safety violations in
2010 prior to the explosion, dozens of which related to improper ventilation. 63  In fact, in 2009,
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Massey Energy Company (“Massey”), operator of the UBB, challenged seventy-eight percent of
its assessed safety violations. 64  After the UBB explosion, Massey attempted to lessen public and
political scrutiny by writing to the Governors of Kentucky, West Virginia, Virginia, and Illinois,
alleging that MSHA's regulations played a role in the explosion. 65  The company's CEO, Don
Blankenship, 66  emphasized Massey's position when he stated the company had “developed grave
and serious concerns about the MSHA imposed ventilation system employed at UBB.” 67


In a press release following the Governor's Independent Investigation Panel's report (“GIIP”),
which provided insight into the cause of the UBB explosion, 68  MSHA countered Massey's
position, stating the UBB *499  disaster was “entirely preventable.” 69  The GIIP report claimed
that Massey failed to address known compliance issues, 70  ignored basic safety practices, 71  and
fostered a corporate culture that “placed the drive to produce above worker safety.” 72  The report
identified that faulty water sprayers caused the explosion when they ignited built-up methane
gases. 73  MSHA stated that it largely agreed with the GIIP report and claimed that it “echoes many
of [sic] findings that MSHA ha[d] been sharing with victims' families and the public.” 74


Although the UBB and subsequent mine disasters have propelled Congress to increase regulation,
political deadlock has prevented at least three proposed pieces of legislation from passing: the
Robert C. Byrd Miner Safety and Health Act of 2010 in the House 75  and the Senate's Robert C.
Byrd Miner Safety and Health Act of 2010. 76  After the Senate's version of the bill failed, it was
reintroduced to the 112th Congress as S. 153; however, this legislation also failed. 77


All three pieces of legislation called for more oversight, more enforcement, and higher penalties.
For example, H.R. 5663 called for a separate investigation team in accidents with at least three
deaths, 78  and increased civil penalties, and personal and criminal liability. 79  H.R. 5663 also
increased MSHA's enforcement authority by targeting mines that have a history of repeated
violations 80  and by expanding its consideration of any violations of the Mine Act, 81  compared
to the current narrower consideration of health and safety violations. 82  However, the legislation
*500  substantially failed to address the paramount issue of the case backlog.


Increased regulation and penalties appear to be Congress's primary solution to improving mine
safety; however, it has been argued that this singular approach is not sufficient. 83  For instance,
the National Mining Association supports the latter position, stating “[r]egulations alone are not
sufficient to see continued improvement” 84  and “a more cooperative relationship between the
industry and its regulators” is the solution to protecting the lives of miners. 85


Perhaps one of the few issues on which both industry and regulators agree, is the limited number
of alternatives to reducing the case backlog before the Commission. 86  Industry takes the position
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that the case backlog is due to undertrained MSHA investigators who improperly or inconsistently
apply the law. 87  However, federal regulators reject this view and have no intention of retreating
from industry pressure. 88  These entrenched positions and perpetual stalemate illustrate the need
that some level of collaboration is needed between federal regulators and the mining industry.


*501  III. A Closer Analysis of Commission Proceedings


A. How Cases Proceed Before the Commission


Once a case reaches the Commission, it is assigned a docket number and referred to the Chief
Administrative Law Judge (“Chief ALJ”). 89  In some cases, the Chief ALJ will accelerate
the decisional process by reviewing the case and issuing orders of settlement, dismissals,
or defaults. 90  After review by the Chief ALJ, cases are then referred to, and decided by,
Administrative Law Judges (“ALJs”). 91  The ALJ then rules on motions, signs off on a settlement
proposal, or schedules the case for hearing. 92  If the parties are unhappy with the ALJ's ruling,
they can appeal the decision to the Commission. 93  The Review Commission is comprised of five
members that provide an administrative appellate review of ALJ decisions. 94  Afterwards, the
parties can appeal Commission decisions to the proper U.S. Court of Appeals. 95


There are six types of Commission proceedings: contesting the occurrence of the violation, 96


disputing the amount of civil penalty assessed against the operator, 97  alleging employee
discrimination, 98  arguing for temporary reinstatement, 99  disputing the contents of an emergency
response plan, 100  and compensation proceedings. 101  The case backlog is fueled primarily by
cases that contest the occurrence of the violation and the civil penalty assessed. 102  These
two categories comprise approximately 10,500 cases, or 63,000 separate violations of the
Commission's *502  docket, an overwhelming majority. 103


In a “contest” proceeding, the operator challenges the citation or order before MSHA assesses
a penalty. 104  Essentially, the operator is attacking whether the alleged conduct constitutes a
violation. 105  Once MSHA files an answer, the case is assigned to an ALJ. 106  In civil penalty
proceedings, the mine operator files a complaint with the Commission within thirty days of
receipt of a civil penalty. 107  The mine operator can contest some or all of the proposed penalty
assessment. 108  Here, the operator is challenging the severity of the violation and the financial
liability that accompanies the assessment of penalty. 109  Once MSHA receives notice, it notifies
and provides the Commission and the operator with a “petition for assessment of penalty.” 110


Once the operator receives the petition, the operator has thirty days to file an answer with the
Commission challenging the proposed penalty assessment. 111  It is important to note the operator
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must correct the alleged violation regardless of whether or not the operator appeals the alleged
violation. 112  Therefore, appealing violations does not by itself hamper or relieve the operator of
its duty to comply with safety laws and regulations. 113


B. Implemented Procedural Improvements and Initiatives Aimed at Resolving the Case
Backlog


The Commission has taken several steps with Congressional support to reduce the case backlog
and stem the tide of litigation. 114  The Commission received $3,800,000, available for one year to
reduce and address the case backlog. 115  The Commission chose to allocate a large portion *503
of the funding toward hiring new personnel. 116  Additional support staff, as well as six new ALJs,
were hired. 117  The Commission reported that additional staff and ALJs dedicated to reducing the
case backlog have made a significant impact. 118


The Commission also explored the implementation of an electronic case management system. 119


The Commission hopes to establish an electronic system that would allow the parties direct
access online to file and manage all documents involved in a case. 120  In March of 2011, the
Commission reported to Congress, laying out the options, costs, and timelines associated with
the project. 121  Additionally, the Commission initiated several pilot projects aimed at increasing
the use of technology, exploring e-filing, and identifying any possible barriers to technological
improvements aimed at making the system more efficient. 122  Furthermore, the Commission
promulgated several new rules aimed at reducing the case backlog and facilitating the adjudicative
process. 123  In the fall of 2010, the Commission published a final rule 124  in order to streamline the
settlement process. 125  The rule makes case settlements more efficient and less time consuming
by requiring parties to file a proposed decision with their settlement motions. 126  Also, the rule
requires that settlement motions and proposed orders be filed electronically. 127  From December
2010 through the end of 2011, over 7200 cases had been filed pursuant to the new rule and
settled. 128


*504  Additionally, MSHA attempted to improve the review system and increase settlements by
inserting conferencing opportunities at the beginning of the formal review procedure. 129  Due to
the case backlog, MSHA relies upon its own employees to serve as Conference and Litigation
Representatives (“CLRs”), rather than the attorneys in the Labor Department Solicitor's Office. 130


Operators and MSHA attempt to work out settlements before investing too much in litigation. 131


CLRs often request a ninety-day extension from the Commission to explore settlement. 132  Thus,
a settlement may be reached before the issuance of the formal Petition for Assessment of Civil
Penalty is filed and the case is subject to Commission procedures. 133
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Despite MSHA and the Commission's attempts to facilitate settlement, this approach has been
rife with difficulties, shortcomings, and conflicts. One issue that undermines the settlement
procedure is that neither MSHA nor the CLR take into account what can or cannot be proven
at trial. 134  Instead, the government enters the process inflexible and generally unwilling to
compromise. 135  Consequently, unless the operator simply gives up or accepts liability, nothing of
any real consequence gets resolved. 136  Thus, the one mechanism that enables the parties to opt out
of litigation and that should encourage communication is undermined by a general lack of good
faith. 137  “As a result, neither side can get serious until right before trial. That is when what can
be proved becomes more important than insisting the inspector was right in [every aspect].” 138


This type of procedure, without more safeguards and protections, only fuels the case backlog
and operator frustration with the system, because the operator simply wants a fair review and
possible modification or adjustment of the possible violations and penalties. 139  However, MSHA's
stance and position toward settlement serves an important function because it precludes regulatory
capture and ensures compliance. 140


*505  In December of 2010, the Commission published a final rule, establishing a new simplified
proceeding procedure in civil penalty cases. 141  On March 1, 2011, the simplified proceeding
pilot program commenced for a period of nine to twelve months with the goal of streamlining the
procedures for handling certain types of cases. 142  Under the new rule, cases may be designated for
simplified proceedings if the controversy involves no fatality, injury, or illness. 143  Additionally,
such controversies are also characterized by one or more of the following: (1) contain only § 104(a)
citations; (2) require no special assessments; (3) lack complex issues of law or fact; (4) involve
a limited number of citations; (5) involve a limited penalty amount; (6) their prospective hearing
will be only for a limited duration; (7) do not involve any questions of law; and, (8) do not require
expert testimony. 144  After applying the criteria, the ALJ determines whether the case is suitable
for simplified proceedings. 145  Additionally, either party can request a simplified proceeding, 146


but if a party disagrees, it may opt-out. 147


After the ALJ designates a case for simplified proceedings, the attorneys must file a notice of
appearance. 148  However, an answer is not required. 149  The parties then have forty-five days to
provide the other with copies of all non-privileged documents, electronically stored information,
and any additional evidence used to support claims or defenses. 150  Formal discovery is not
permitted unless leave of court is granted. 151  Once the documents are exchanged, the ALJ holds
a pre-hearing conference in an attempt to reach a settlement, narrow the issues, make factual
stipulations, establish defenses, and identify the planned witnesses, exhibits, motions, and any
other relevant matters. 152  After completion of the pre-hearing conference, the ALJ schedules a
hearing. 153  However, *506  the ALJ who presides over the pre-hearing conference is conflicted
out of the hearing. 154







MANAGED COOPERATION IN A POST-SAGO MINE..., 33 Pace L. Rev. 491


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 9


In addition to the new rules, the Commission has implemented Global Settlement Conferences
(“Global Settlements”). 155  As an attempt to consolidate the docket and dispose of multiple cases
at one time, the conferences group together multiple violations of one mine operator, mine, or
law firm. 156  The Commission then generates an order to the Secretary and the operator, or
operator representative, appears via teleconference or in person to address those issues that can
be settled. 157  Settlements reached at the conference are approved immediately. 158  If some issues
remain unresolved, they are assigned to an ALJ and placed on the docket. 159  By employing this
strategy, the Commission is able to resolve less complicated issues and reserve the hearing docket
for more controversial and complex matters. 160  The Commission reported that during the period
of April 29, 2011, through July 29, 2011, seventeen Global Settlements were conducted, totaling
ninety-nine cases including 854 separate citations. 161  Consequently, seventy-seven of those cases,
totaling 706 citations, were settled producing a seventy-eight percent success rate. 162


Also, in 2010, the Commission unveiled a plan to prioritize undecided cases. 163  The cases which
received the highest priority involved “fatalities, injuries, flagrant violations, emergency response
plans, and discrimination complaints.” 164  Next, cases designated the second highest priority were
calendar calls. 165  Finally, the third category prioritizes cases by the date the initial pleading was
filed. 166  The Commission reported *507  547 cases designated as priority cases. 167  At year's end,
the Commission disposed of 308 of those cases, assigned 228 to ALJs, and had eight settlement
motions pending before the Chief Judge. 168


Similar to Global Settlements, the Commission has implemented a calendar call program as
another tool to fight the case backlog. 169  Calendar calls are prioritized and organized around
specific operators or geographic locations. 170  Hearings are held in one location and occur
sequentially over the course of a week or two. 171  Operators are able to attend multiple hearings
in conjunction with one another in order to save time and resources, rather than attending different
hearings in different locations. 172  In its final report, the Commission reported that between April
29, 2011, and July 28, 2011, twelve calendar calls were scheduled. 173  ALJs heard seventy-
seven different cases, totaling 241 separate citations; consequently, sixty-four cases were resolved,
totaling 211 separate citations. 174


The new regulations aimed at settlement and simplified proceedings, as well as the other initiatives,
are promising. In 2010, the Commission ALJs disposed of only 7132 cases, and the Commission
initiatives resulted in 12,944 cases being disposed of in 2011. 175  The Commission received
approximately 10,600 new cases in 2011. 176  The Commission estimated that each ALJ would
dispose of approximately 450-500 cases per year. 177  However, even with the new procedures and
initiatives, the system is still largely inefficient at disposing of cases in a timely fashion. *508  178
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In 2006, on average, cases were decided 188 days after Commission receipt, approximately a six-
month adjudicative period. 179  However, in 2011, cases were disposed of on average 524 days after
receipt, or roughly an eighteen-month adjudicative period. 180  In 2006, eighty-one percent of cases
were decided within one year, compared to only thirty-three percent in 2011. 181  In 2006, only
fourteen percent of the Commission's cases were still pending after one year. 182  That percentage
roughly tripled in 2011 to forty-five percent. 183


The “additional staff and new backlog reduction initiatives” may have made modest gains in
reducing the case backlog; 184  however, the quicker disposal of cases and pressure placed upon
ALJs to meet those goals have increased appeals to the Commission. 185  The Commission
primarily hears two types of appeals: (1) substantive cases and (2) default cases. 186  Substantive
cases are those in which an ALJ “issued a decision on the merits and either a party has filed a
petition for review with the Commission or at least two commissioners have decided to grant
review on their own initiative . . . .” 187  Default cases are those contests “where [the] operator has
failed to timely contest a proposed penalty or to respond the Secretary's penalty petition and the
operator has filed a motion to reopen the final order.” 188


In 2008, eight petitions for review of substantive cases were filed with the Commission, and
only four were granted. 189  In 2011, sixty-six petitions for review of substantive cases were filed
with the Commission, and forty-three of such petitions were granted. 190  Historically, less than
fifty motions to reopen default cases were filed with the Commission. 191  *509  Since 2008,
approximately 200 motions to reopen default cases are being filed annually. 192  Each default case
petition is carefully reviewed by an Office of General Counsel (“OCG”) 193  attorney advisor, who
then prepares a draft order for the Commission's consideration. 194


While the Commission's reforms and attempts to reduce the case backlog are commendable and
have produced marginal results, their treatments and solutions only address the symptoms of the
backlog and fail to adequately provide a cure to the underlying disease. Consequently, the number
of cases pending before the Commission is approximately the same as it was in 2011, 195  the year
in which the rules for simplified proceedings became effective. 196  Over ninety percent of the cases
filed with the Commission eventually settle, 197  which begs the question, why are so many cases
being filed if the parties are willing to reach settlement? One answer: there is no legitimate escape
valve for the parties during the litigation process that allows for meaningful communication aimed
at resolving disputes over mine safety, while still ensuring compliance and precluding regulatory
capture.


C. Proposed and Pending Solutions Focused on Solving the Case Backlog
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The demise of the traditional “Pre-Penalty Safety and Health Conference” (“Pre-Penalty
Conference”) is one catalyst fueling the case backlog. 198  Before February 2008, MSHA held
the Pre-Penalty Conference *510  prior to the assessment of a civil penalty 199  and Commission
jurisdiction. 200  At the conclusion of the Pre-Penalty Conference, MSHA would take into account
any mitigating factors, extenuating circumstances, or modifications to the violations resulting from
the conference. 201  Disputes that were resolved during the Conference did not require Commission
approval, 202  and therefore, operators did not need to file as many cases with the Commission.
However, MSHA eventually abandoned the Pre-Penalty Conference because operators were
requesting conferences for every violation, abusing the system, and justified violations and
penalties were being unfairly compromised and settled. 203  In March of 2009, MSHA implemented
the “Enhanced Safety and Health Conference” (“Enhanced Conference”) to reduce operator abuse
and prevent regulatory capture. 204  The significant change in the procedure required the operator
to first contest the violations and penalties before it could request the Enhanced Conference. 205


As a result, the operator is forced to file a claim with the Commission before it can attempt
settlement with MSHA, thus fueling the current case backlog. 206  As a result, once a claim is
filed, the Commission is required to approve any “compromise, mitigation, [or] settlement.” 207


Consequently, disputes that could have been settled without Commission intervention require
Commission action and clog up the docket. 208


For most of MSHA's existence, the operator could easily request a Pre-Penalty Conference, and it
would be granted. 209  The parties could then meet informally and discuss the violations, corrective
actions, mitigating *511  factors, and any modifications to the violations. The process was not a
hearing, but an opportunity for MSHA to review its own actions as well as educate the operator
on safety compliance. 210  Both parties welcomed the process, and for most operators, “this was all
the review [[and due process] they felt they needed.” 211  However, once the Enhanced Conference
was implemented, the process naturally propelled both parties toward litigation and undermined
the parties' ability to communicate with one another. 212  Today, operator requests for conferences
are often met with “[a] conference [that] will be scheduled after . . . penalties . . . have been
assessed. . . . Failure to timely contest the proposed penalties will result in your conference request
being cancelled.” 213  In the end, the one procedural mechanism that encouraged communication
and promoted settlement was replaced by formal, time-consuming, and costly litigation initiated
before the Commission. 214  Elimination of the Pre-Penalty Conference “has made formal contests
the only reliable avenue for dialogue.” 215


All the parties concerned agree the best approach would be to hold the Safety and Health
Conference before the penalty is formally contested before the Commission. 216  However, in order
for the change to be effective, a dialogue and willingness to cooperate must be fostered between
the parties without compromising safety. On August 20, 2010, MSHA unveiled a pilot mediation
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program to help stem the tide of legal contests. 217  MSHA's goal was to “alter [the] safety and
health conferences so that mine operators can informally dispute citations before filing a formal
appeal with the [[Commission].” 218


*512  On November 28, 2011, MSHA released its evaluation of the pilot mediation program. 219


The program yielded modest success as sixty-seven percent of the violations that went
to conference were settled, while thirty-three percent were eventually contested to the
Commission. 220  MSHA estimated that pilot conferences reduced the case backlog by up to
seventeen percent. 221  Interestingly enough, MSHA reported the parties found the process
improved communication and, overall, the parties were pleased with it. 222  The stakeholders
reported the conferencing procedure was useful and felt it would decrease the number of violations
contested in the long term. 223  A majority of participants stated they did not intend to litigate issues
discussed in the conference. 224  MSHA's plan is to institute the Pre-Assessment Safety and Health
Conference (“Pre-Assessment Conference”) in every district by March 2013. 225


However, a closer examination of the new Pre-Assessment Conference reveals some troubling
trends. First, the new conferencing procedure is eerily similar to the one abandoned by MSHA
in 2008, which enabled too many abuses and had become largely ineffective. 226  Further, the
new procedure is optional and ninety percent of contested violations did not use the conferencing
procedure. 227  Of those responding to the survey, operators reported that they did not conference
because there were dissatisfied with previous results, while some stated they contested violations
automatically based on the proposed penalty amount. 228  Finally, the process and procedure is still
controlled by MSHA and presents a clear lack of impartiality. 229  CLRs are MSHA employees
and “operators stated that they felt that the person conducting the conferences should be *513
independent from the district management and allowed to make decisions at the conference in
order to speed up the conferencing process.” 230


As a result, several additional ideas have been floated to help improve the negotiation and
settlement process. 231  First, allow mini-trials where the parties could only call one witness and
exhibits would have to be submitted in advance of the hearing. 232  Second, allow more simplified
written submittals of positions, as well as stipulations, to resolve more issues before trial. 233


Interestingly enough, some have called for a formal mediation process and procedure as a solution
to the case backlog. 234  While in the theoretical sense this is a well-reasoned solution, there are
numerous questions that remain unresolved and that must be addressed if the mediation process
is going to serve as a real solution to the current stalemate. When is the most opportune time
to conduct the mediation? What DSD will be adopted and is the most effective at reducing the
case backlog as well as addressing the underlying conflicts? What type of mediator style will
best facilitate the process and increase the chances of success? Additionally, how can a mediation
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process be implemented that encourages cooperation and compliance without sacrificing miner
safety? In the end, a Commission-mandated mediation process offers a solution to reducing the
case backlog, creates a system that encourages cooperation and collaboration toward miner safety,
and prevents regulatory capture.


IV. Considerations for Designing a Mandatory Mediation System and Its Impact on the
Case Backlog


A. Benefits of Mediation and Why the Process Works


The benefits of mediation in lieu of litigation are widely accepted and understood within the
legal community. Attorneys and judges have embraced mediation as an effective alternative to
traditional litigation that generally yields a result both parties find amenable. While the populace
may be unfamiliar with the intricacies of the mediation process, more and more participants in the
judicial system are finding their disputes *514  resolved through this important system.


Mediation accelerates and facilitates possible settlement. In fact, ninety-five percent of cases
filed in the California state judicial system eventually settle before trial. 235  Some cases settle
early and some settle on the eve of trial; however, the key difference between the former and
latter is the amount of time, resources, money, and psychological toll one is willing to invest
or sacrifice in the process. 236  In many cases, the simple process of telling one's story to a
mediator facilitates the settlement process. 237  One important advantage of mediating disputes
is avoiding the financial burden associated with litigation. 238  The cost of mediation generally
pales in comparison to the cost incurred through the life of a lawsuit. 239  While cost and outcome
are important considerations, there are other benefits that are generated from the process. For
example, an intangible benefit of mediation is that it fosters an environment that encourages and
promotes communication in lieu of litigation tactics that often undermine and serve as impediments
to communication. 240


Additionally, in most states and mediation systems, “what takes place in mediation is
confidential.” 241  Generally, mediators cannot be forced to testify about communications during
the mediation process. 242  Also, offers, counter-offers, and concessions are confidential if the case
does not settle in mediation. 243  While there are some exceptions, parties to the most typical forms
of dispute over money and negligent conduct are generally protected by confidentiality laws. 244


“The American Arbitration Association [(“AAA”)] reports that over [eighty-five percent] of all
mediations result in . . . settlement.” 245  Whereas settlement offers during the litigation process
may be perceived as showing weakness, mediation provides a secure environment for negotiation.
*515  246  Mediators provide structure to the communication process and aid in avoiding
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unproductive discussions. 247  Next, hard bargaining and posturing are reduced or eliminated
during the mediation process. 248  Instead of each party focusing on the differences in their
positions, mediation provides an opportunity to seek common ground and agreement. 249  Further,
mediation brings together the decision makers who are essential to reaching a settlement. 250


During mediation, each party has an opportunity to be heard, present information, educate, and
provide a realistic viewpoint unfiltered by lawyers or precluded by the fog of litigation. 251


Also, mediation provides the parties with a realistic assessment of their case's strengths and
weaknesses. 252  Finally, the mediator can aid the parties in generating options for settlement
instead of getting bogged down with legal and factual issues. 253


B. Dispute System Designs, Mediator Approaches, Defining the Problem, and the Benefits
of Third Party Designed Mandatory Mediation Systems


There are several different DSDs and mediation styles that one must consider when designing and
participating in a mandatory DSD. Based on today's political and budgetary constraints, and the
economic feasibility of working within the existing regulatory and procedural framework, some
DSDs, styles of mediation, specific mediators, and styles of negotiation may not be well-suited or
practical in addressing the case backlog in a timely and cost-effective format. Therefore, I only
provide a brief overview of different DSDs, mediator approaches, and the benefits of mandatory
mediation.


*516  1. Dispute System Designs


DSDs vary from giving the disputant full control to very little control over the system. 254  One key
factor affecting DSDs and their success depends on who is exercising control during and over the
process. 255  Three key components to consider when designing a DSD or selecting a DSD are: “1)
who is designing the system, 2) what are their goals, and 3) how have they exercised their power
[during the process].” 256  Traditionally, public civil justice system mediation has been designed
by a third-party DSD, provided by the courts, through the support of the legislature and for the
benefit of the disputants, 257  whereas private justice systems developed mediation DSDs to resolve
contract disputes, labor grievances, and other commercial issues. 258


Mediation DSDs can be categorized as one-party, two-party, or third-party DSDs. 259  One-party
DSDs are a newly emerging trend whereby one party to the conflict has superior economic power
and designs the entire system through which the conflicts are mediated. 260  Under this method,
the party who designs the system generally has complete control over it. 261  More often than not
these DSDs create restrictive outcomes, such as binding arbitration. 262
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Two-party DSDs bring the parties together to design a system that will hopefully resolve their
conflict. 263  These systems are generally seen as fair and efficient ways to resolve conflicts. 264


They are usually tailored to address specific disputes that might arise and are most often seen in
private international commercial arbitrations. 265  Such systems also occur *517  where the parties
are “repeat players,” such as those participating in labor relations and collective bargaining. 266


Again, this analysis primarily focuses on a public DSD adopted by a third-party for the benefit of
the disputants and, in this case, an administrative adjudicative process. Due to existing regulatory
and legislative constraints, mandated one-party or two-party designs are not practical or workable
solutions without significant Congressional and regulatory reform.


2. Mediation Styles and Approaches


A mediator's approach to dispute resolution typically falls somewhere on a continuum from an
evaluative approach on one side to a more facilitative role on the other. 267  A mediator who
utilizes the evaluative approach generally “intend[s] to direct some or all of the outcomes of
the mediation.” 268  Using this strategy, the mediator “help[s] the parties understand the strengths
and weaknesses of their positions and the likely outcome of litigation.” 269  The evaluative
mediator typically stresses his education and experience and provides an in-depth review of court
documents, pleadings, and evidence. 270  At the outset of the mediation, the mediator allows each
party to present their case and positions. 271  Most discussions take place in private caucuses where
the mediator is able to employ his evaluative techniques. 272  Finally, the mediator pushes the
parties toward settlement in hopes of arriving at a “position-based compromise agreement.” 273


By providing assessments and direction, the evaluative mediator removes some of the parties'
decision-making powers. 274  In some instances, this allows the parties to reach settlement more
efficiently. 275  However, the evaluative approach may undermine settlement because the neutrality
of the mediator can come into question and the parties' flexibility *518  and decision-making
power is limited. 276


However, the facilitative mediation approach fosters a more communicative style between the
parties, allowing each party more opportunities to express differing viewpoints. 277  Additionally,
the mediator enhances the communication between the parties by helping them determine the
outcome. 278  Typically, parties will make opening remarks and statements and caucuses are
conducted during the process. 279  However, the focus of the mediation is not on the legal merits of
the dispute or on the mediator's knowledge, but instead on the parties' underlying needs and how
they can be met through an interest-based settlement, and therefore, the mediator generally avoids
case evaluation. 280  Finally, the facilitative model supports brainstorming and suggests options for
reaching settlement. 281
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The facilitative model can offer certain advantages if the parties are capable of understanding
opposing interests and developing solutions. 282  This model provides the parties with more control
over the process, the decision-making, and the agreement. 283  Finally, this system offers greater
opportunities for the parties to educate one another about different viewpoints, interests, and
positions. 284  In the end, the process should help the parties' future ability to work together. 285


3. Mediator Experience, Expertise, and Impartiality


In the design of a dispute resolution system, consideration must be given to the mediator's level
of knowledge, expertise, and experience. Ideally, the mediator should have expertise in both the
subject-matter of the dispute, as well as the mediation process. 286  However, combining those
two characteristics are not always feasible. “Subject-matter expertise [is defined as a] substantial
understanding of . . . administrative procedures, *519  customary practices, or technology
associated with the dispute.” 287  Subject-matter expertise generally increases in proportion to
the parties' needs for evaluation. 288  Therefore, parties looking for an evaluative approach will
most likely prefer a mediator with a strong background in the disputed subject-matter. 289  For
instance, parties looking to propose new government regulations may want a mediator who
understands that particular area of administrative law and procedure. 290  Conversely, parties
capable of understanding the problems, issues, and working toward their own agreement may want
a mediator with greater knowledge of the mediation process and procedure. 291


Impartiality is also essential to the mediation process and its success. 292  When the parties desire
a more evaluative approach, the need for actual impartiality, or the perception of impartiality,
generally increases. 293  Therefore, a system that utilizes an evaluative approach must use
mediators who remain impartial throughout the process and gain the trust of the parties. 294


However, when the parties desire a facilitative approach, the neutrality of the mediator is less
essential to the process, due to the decision-making ability and creativeness given to the parties. 295


4. Defining the Problem and Focusing the Mediation


Defining the problem, and the vast expanse between narrowing the issues and broadening the
result, are other considerations the parties and mediator must determine in the process. 296  A
narrow problem-definition generally increases the efficiency of mediation and the chances for
settlement. 297  This is accomplished by limiting the number of issues and including only relevant
information, thus avoiding the pitfalls of a broader *520  approach. 298  However, this narrow
approach can increase the possibility of impasse because it limits the decision-making of the parties
and their creativity toward designing a settlement agreement. 299
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In contrast, a broad problem-definition approach can facilitate an agreement that addresses
the parties' underlying issues. 300  Also, broadening the problem can increase the likelihood of
settlement because it permits party creativity and increases the range of possible solutions to the
problem. 301  However, this approach can have the opposite effect; by broadening the problem, the
likelihood of impasse can increase, thereby increasing time and expense required for mediation. 302


5. Mandatory Mediation Viability and Success


Third-party designed mandatory mediation as an avenue for settling disputes has proved itself
successful in some of the most contentious arenas. For example, the Equal Employment
Opportunity Commission (“EEOC”) extensively mediates discrimination claims 303  and has one
of the largest programs for workplace mediation. The program consists of a staff of internal
mediators, as well as “external mediators as independent contractors.” 304  Every mediator receives
training in mediation, as well as EEOC laws, and generally uses an evaluative approach in aiding
resolution. 305


There have been several studies on the EEOC mediation process and its success. 306  In 1994, 267
exit mediation surveys and 125 mail surveys showed that sixty-six percent of the charging parties
and seventy-two percent of the supervisors were “satisfied with the process and outcome.” 307


Furthermore, ninety-five percent of the parties reported that they “trusted the mediator,” and
roughly eighty-four percent of the charging parties and supervisors stated that they would use
mediation *521  again. 308  In 2000, a study of over 11,700 EEOC mediations, revealed that
“[ninety-one percent] and [ninety-six percent] of charging parties and supervisors respectively
would use mediation again.” 309  Such a high rate of satisfaction evinces that, in the end, the
third-party DSD performed well in handling and resolving discrimination complaints within the
workplace. 310  In fact, the studies showed the parties generally perceived the process as fair given
the fact it was designed by authoritative third-parties and not by one disputant, whereas a one-
party design carries a higher burden to establish fairness for the disputants. 311


Another example of a successful mandatory mediation emerged at the turn of the twenty-first
century, when the mortgage meltdown put the country into recession. 312  As the financial crisis
continues, mandatory mediation will become a viable solution for resolving foreclosures between
banks and homeowners. 313  In fact, twenty-one states now offer some form of mediation that
allows the homeowners to negotiate with the bank in hopes of finding a faster remedy. 314  Six
states offer an automatically-scheduled mandatory mediation process and fifteen states offer an
opt-in mediation process once the lending institution initiates the foreclosure process. 315  Those
states offering automatic scheduling reported a seventy-five percent participation rate, 316  whereas
those states providing opt-in mediation reported a participation rate below twenty-five percent. 317


Due to the high participation rate, many opt-in states are beginning to switch to mandatory
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mediation, 318  because success and settlement is premised upon participation and good faith.
Courts, states, and governments can mandate participation, but they cannot legislate good faith.
Despite the mandatory nature of the process, homeowners reached a settlement *522  seventy
to seventy-five percent of the time, with sixty percent of homeowners being able to stay in their
homes. 319  Thus, the mandatory requirement did not serve as a large impediment to settlement or
negotiating in good faith.


In some states, mandatory mediation has yielded positive results in one of the most contentious
arenas of dispute: domestic relations. 320  Beginning in 2005, the State of Utah launched a
mandatory mediation process. 321  Once an answer is filed in a contested divorce case, “all
remaining contested issues are referred to [mandatory] mediation.” 322  “Parties are required to
participate in at least one session” before their case can move forward, unless the parties are
excused for good cause. 323  Utah states that mediation is appropriate in domestic conflicts because
“it encourages collaborative problem solving by the parties . . . [and] offers an environment
well-suited to identifying and addressing the strong emotional issues associated with divorce and
parenting conflicts.” 324  Most importantly, Utah notes that mediation allows the parties to find
solutions to their own disputes, resolves cases more quickly, requires less expenses, and promotes
relationships and communication. 325  While this rationale may over-simplify the benefits of
mediation, those principles are nonetheless legitimate and serve as influential motivating factors.


*523  V. Creating a Post-Litigation Mandatory Mediation Process at the Commission
Level


A. The Mandatory Mediation Procedure and Designing the System


First, the split-enforcement model adopted by Congress in the 1970s serves a very critical purpose
in ensuring mine safety and precluding regulatory capture. However, under today's high-stakes
litigation, the system is inefficient and ineffective. The proposed system and process not only
improve efficiency and outcomes, but can be done in such a way as to preclude regulatory capture.
The procedures for contesting cases before the Commission must be amended and adapted if the
system is going to be saved. Therefore, not only is the mandatory mediation process essential
to saving the split-enforcement model and solving the case backlog, establishing a mandatory
mediation process within the current procedures for contesting mine safety violations is practical,
efficient, and should be embraced by all the parties. It is unreasonable to think that to prevent
regulatory capture a system must preclude all cooperation and communication. On a basic level,
both the system and safety are improved if the regulator and regulated can communicate and work
toward a common goal: safety. Mandatory mediation with Commission oversight facilitates this
goal and permits managed cooperation.


Clearly, the Commission has launched numerous initiatives to address the case backlog. Some
of these programs have created a partial escape valve to traditional litigation, but have failed to
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bring about the types of substantive changes and reforms needed to overhaul an overwhelmed
system. While the split-enforcement model 326  stymies regulatory capture, it was never intended
to handle the volume of litigation that exists today due to increased penalties, violations, and
court challenges. The split-enforcement model still offers a viable blueprint for the efficient
administration of justice, as well as an essential check on the regulator-regulated relationship;
however, it must be amended and updated to function in today's high-stakes litigation world. As
it stands, the Commission has implemented simplified proceedings, Global Settlements, calendar
calls, and new rules to expedite the settlement process, all in an effort to reduce the case backlog.
Recently, MSHA announced they planned to turn back the clock and institute the new Pre-
Assessment Conference, which is eerily similar to the old Pre-Penalty Conference. *524  The new
Pre-Assessment Conference presents many of the same complaints, conflicts, and abuses as the
old conferencing process.


The reforms have yielded modest results and the data suggests that ninety-six percent of cases
eventually settle at some point during the litigation process. 327  However, a mandatory mediation
process at the onset of litigation would yield even better results in a more efficient time frame,
while improving the split-enforcement model. The characteristics of mediation not only encompass
most of the Commission's goals in one avenue, but more importantly, create a dialogue that should
reduce the amount of cases being filed in the future. If more than ninety percent of the cases
eventually settle, why not capitalize on that fact by offering parties one clear, efficient, and fair
alternative at the beginning of the litigation process, rather than years into the process?


Under the proposed mandatory mediation process, much of the Commission's procedures already
allow for a smooth transition into a clear and effective alternative to litigation. Currently, each
case is assigned a docket number when it reaches the Commission by the Chief ALJ. 328  The
Chief ALJ could still accelerate the process by ruling on orders of settlement, dismissals, or default
judgments. 329  Under the mediation system, the Chief ALJ's authority would remain unchanged
and both of these procedural steps would remain intact.


However, instead of the Chief ALJ referring each case to an ALJ for a contested proceeding,
the Chief ALJ would refer every case to mandatory mediation. There, the parties would have to
participate in at least one mediation session before being allowed further access to the courts.
Similar to Utah's mandatory mediation process implemented in domestic relations cases, 330  a
good cause exception would be available to the parties to opt out of the mediation procedure.
However, that exception must be rarely granted and zealously guarded in order for the mediation
process to produce the desired outcomes. If mediation is unsuccessful, the parties would then find
themselves back in the throes of formal litigation--an all too familiar place. In the end, a mandatory
mediation system would capitalize and streamline many of the programs and initiatives already
implemented by the Commission.
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*525  B. Mediating the Dispute


1. The Mediator's Approach


While establishing a mandatory escape valve for the parties is achievable, understanding who will
mediate the disputes and their role and style in the process is a much different consideration. Will
the mediator offer an evaluative or facilitative approach? What is each mediator's expertise and
knowledge about mining, technology, and mine safety? How will impartiality be established and
maintained? All these considerations will have a very important impact on the process and its
long-term success.


Ideally, in this third-party designed system, an evaluative approach would offer the most effective
and efficient style for the parties, as well as for remedying the backlog. The evaluative style
would allow the mediator the opportunity to help each party understand their case's strengths
and weaknesses. As it stands, there is already a relatively ineffective conferencing system at
the beginning of the litigation. Under the current approach, MSHA relies on its own employees
to serve as CLRs and facilitate settlement. 331  The CLRs request a ninety-day extension from
the Commission in hopes of reaching settlement. 332  However, this process has been somewhat
ineffective and undermined because CLRs and MSHA fail to consider what can or cannot be
proven at trial. 333  The reports suggest that all too often, when MSHA enters the process, they
are inflexible and unwilling to compromise; thus, the operator becomes frustrated and effectively
withdraws from the process. 334


An evaluative approach and style would solve both of these issues. First, the process is undermined
because the regulator is also serving as the mediator, and therefore, there is a clear absence of
impartiality. Thus, the operator enters the process with hesitation and distrust. Secondly, there is no
objective party offering insight into strengths and weaknesses of the government's case. A simple
glance at this quagmire shows that any opposing party should not serve as both the regulator and
mediator in the same proceeding. Thus, an evaluative approach by an independent third party
produces impartiality, as well as important perspective about *526  each case's strengths and
weaknesses, and thereby helps the parties educate each other and make more informed decisions.


Also, an evaluative approach would provide an in-depth review of court documents, pleadings, and
evidence. Ideally, the mediator should stress his experience with mine safety and the regulatory
climate, so as to establish his credibility with the parties and help facilitate settlement. This will
have the intended effect of pushing the parties toward settlement in a more efficient manner and
arriving at a position-based agreement. Unlike parties unfamiliar with the system and enthralled
in an emotional tug of war, both MSHA and the operator are complex parties and are very
knowledgeable with the subject matter, law, and process. Therefore, a successful system should
adopt an evaluative approach because settlement will be more position-based, rather than interest-
based.
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2. Disputant Communication


One frustration expressed by operators under the current procedural framework is an inability to
have their voice and concerns heard about MSHA's enforcement of higher penalties, inspections,
and violations. As the system stands now, this opportunity does not transpire until much later in
the process after the parties are well into the litigation process. An evaluative approach at the
outset of the case would permit each party the opportunity to make opening statements and present
their positions. However, most of the discussions and negotiations would still take place in private
caucuses, and therefore, allow the mediator an opportunity to employ evaluative techniques. One
weakness of the evaluative approach is that this direction and control can end in impasse because
the parties have diminished control over the process and decision-making power. However,
regardless of which style is employed, the parties already have diminished control over the process
because the regulations and rules control the parameters around settlement, and the Commission
controls the ultimate outcome because it must approve every settlement agreement. 335


Also, substantive communication between MSHA and the operator is a real source of frustration
that fuels the current backlog. This point is bolstered by MSHA's recent evaluation of the pilot
mediation program where the parties reported that the process “improved” communication. *527
336  Within the current stalemate, there is a very real interest-based component as some operators
choose to spend more capital on litigation than the actual penalty itself. Thus, a facilitative
approach could offer each party more opportunities to communicate. However, within the current
regulatory framework, the legal merits control the outcome and the parties are extremely limited
as to their settlement options, both from a regulatory and practical perspective. Therefore, the
constraints surrounding settlements squarely restrict interest-based settlement options. Thus, a
facilitative approach would create a self-defeating strategy and result. The facilitative model would
improve communication; but, at the end of the process, the law and Commission restrict the parties'
ability to be creative about settlement. Therefore, an evaluative approach is simply more realistic
and practical. This approach would provide a chance to improve and facilitate a dialogue, but still
arrive efficiently at position-based settlement agreements.


3. Mediator Expertise and Impartiality


Another consideration is the mediator's approach, expertise, and impartiality. The importance of
these characteristics must be instilled in the mediator and become a benchmark of the process if this
proposed system is truly going to serve as a legitimate solution to the case backlog. In the current
regulatory environment, and with the technological and safety issues associated with mining, the
mediator must possess a high level of “subject-matter expertise.” In order for the parties to receive
a legitimate evaluation of their case, the mediator must understand the complexities of mining and
the challenges facing regulators.
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The parties will require a high-level of “subject-matter expertise.” One practical and efficient
option would be to employ retired ALJs, solicitors, or attorneys with extensive legal experience
in this area of the law to serve as mediators. 337  Beneficially, the mediators would require little
training as to the nuances of mine safety and current administrative law issues. 338  However, formal
mediation training would be a worthwhile and critical investment for the program's success. 339


Instead of the Commission hiring more ALJs and staff to promote litigation, the money *528
could more wisely allocated toward hiring, retaining, and training mediators, similar to the staff
mediators found within the EEOC process. 340  Quicker judgments simply do not get to the heart of
the problem and merely treat the symptoms. Thus, only a system that enables managed cooperation
and communication, while not sacrificing safety, offers a real solution.


Also, by retaining retired ALJs, solicitors, and attorneys to serve as third-party neutrals,
impartiality becomes achievable and transparent. Impartiality is essential to the success of an
evaluative approach. Under the current conferencing systems, impartiality is limited, and through
no individual's fault, undermined. First, during the conferencing opportunity at the outset of the
formal review procedure, the CLRs are MSHA employees. 341  Thus, the process is automatically
tainted and a shadow is cast over any attempt at impartiality. While the CLR has admirable
goals and works hard to facilitate settlement, this conflict of interest undermines the process.
Additionally, the system places the CLR in a difficult position, attempting to negotiate settlement
agreements without undermining safety, and in the end both parties wind up in unworkable
situations. This is evidenced by MSHA's recent evaluation concerning the pilot mediation program
that showed that operators in cases involving ninety percent of the contested violations did not
participate in the optional conference. 342  Operators clearly stated that one reason they avoided
the conference is because the CLR is not an independent third party. 343  The process requires an
independent third party.


Alternatively, if a case is not resolved during this initial conferencing opportunity or in MSHA's
new Pre-Assessment Conference, it may be designated for a simplified proceeding. 344  During this
process, the ALJ holds a pre-hearing conference in an attempt to reach settlement. 345  The ALJ
who presides over the simplified proceedings is conflicted out of the actual proceeding, precluding
the obvious conflict. 346  However, on a macro scale, the dual role each ALJ is required to fulfill
affects perceptions of their impartiality.


*529  It would be naïve to ignore that each ALJ most likely has specific perspectives and ideas
regarding mine safety, enforcement, and an opinion as to what or who is fueling the backlog.
Obviously, the parties are aware of these realities from their own knowledge and experience.
Regardless of one's perspective on the best course for mine safety, the reality is that both
conferencing opportunities are undermined by either the appearance of a lack of impartiality or
the actual lack thereof. By retaining and hiring experienced third-party neutrals outside of MSHA
and the Commission, impartiality will improve, as well as each party's contribution to the process
and eventual outcome of the conference.
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Finally, experienced mediators who can offer an evaluative approach, defining the problem and
narrowing the issues, will create more efficiency and facilitate settlement. By narrowing the issues,
a mediator may avoid many of the pitfalls that accompany a broad problem approach. Although
narrowing can result in impasse, while broadening issues may address underlying sources of
disagreement, here the parties enter the process knowing the limitations of the settlement process.
In most cases, the operator is contesting the level of the violations and points assigned to each of
them. Thus, the regulatory regime and framework place extreme limits on creativity, providing
clear parameters around settlement.


C. Embrace of the Mandatory Mediation Process and Why It Will Work


1. Allocation of Resources and the Cost-Benefit Analysis


Parties should embrace a mandatory mediation process because they are already mediating most of
their disputes in one form or another. In fact, the Commission's statistics show that matters referred
to Global Settlements settled seventy-eight percent of the time. 347  The same source reveals that
ninety percent of all cases eventually settle before trial, 348  evidencing the fact the parties want
off the “litigation highway.” Additionally, MSHA's new Pre-Assessment Conference witnessed
violations settle sixty-seven percent of the time, even though only ten percent of *530  operators
chose to participate. 349  In an attempt to resolve the current backlog, the Commission has adopted a
buffet-style approach to the problem. Currently, the Commission offers an assortment of settlement
proceeding options: expedited settlement process in some situations, 350  while less-complex issues
are designated for simplified proceedings. 351  Meanwhile, conferences are requested by the CLRs
at the case's onset, 352  and Global Settlements are held to resolve numerous issues that one
lawyer, firm, mine, or coal operator has pending with the Commission. 353  A calendar call system
organizes cases geographically. 354  Each of these procedures and/or programs is geared toward the
central goal of forcing the parties to resolve their issues without resorting to the long, expensive,
and winding road of litigation. However, instead of the current buffet approach adopted by the
Commission, why not have one process and a single “escape valve” to which the parties are
referred to resolve their conflicts and get out of the litigation gridlock? Further, many of the existing
programs and procedures could still be utilized during the mediation process.


If ninety percent of the cases settle at the Commission level, 355  one central issue that bears
uncovering is: why do these cases settle? The main difference between a case that settles during
the initial conferencing opportunity at the formal outset of the case, 356  and one settling on the
eve of trial, is the amount of time, resources, and money invested or sacrificed during the case.
One central benefit of a mandatory mediation process at the outset will be the financial savings
reaped by both parties. Extrinsically and practically, coal operators and companies are driven
by profits, shareholders, and production. Logically, a process that offers legitimate cost savings,
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while not sacrificing due process rights or disadvantaging either litigant, and most importantly, not
sacrificing safety, should be embraced by the parties. Many operators feel as if they do not have a
voice or believe that their concerns about MSHA's oversight and *531  regulation go unheard until
too late in the litigation process. 357  A formal mediation process at the outset allows for critical
dialogue between the operator and MSHA.


There is little room for debate that federal revenue is and will continue to shrink, and that
austerity measures are most likely on the horizon. MSHA and the government spend countless
resources, time, and money litigating issues that could be more efficiently resolved. Obviously,
with a shrinking federal budget leading to reduced resources being made available for MSHA,
the organization would directly benefit from reducing these expenses. This would allow MSHA
to allocate their limited resources instead toward better training of mine inspectors, increasing
mine inspection time and visits, and working with operators to improve mine safety. While some
may take the contrary position, there is no correlative support for the notion that mine safety is
somehow improved by the amount of time spent within the administrative courtrooms found within
the Beltway. Instead, mandatory mediation offers both parties a chance to resolve disputes while
working within the confines of the split-enforcement model. The proposed system improves both
cooperation and safety at the same time.


Further, by hiring and retaining retired ALJs, attorneys, or solicitors to serve as mediators, the
current Commission ALJs would have more time to hear the more contentious and important cases.
Mediation would save vital Commission resources currently directed toward ad hoc programs
meant to plug the proverbial “holes in the dike.” The pressure to dispose of cases quickly, and
the incentive to meet arbitrary guidelines set by bureaucrats, would be replaced by a sense of full
adjudication and an attention to detail. Thus, for those parties who could not resolve their disputes
in mediation, the litigation process and result would yield a more substantive and meaningful
outcome.


2. Managed Communication and Cooperation


Importantly, mediation promotes communication, whereas hardball litigation tactics often
undermine and impede this essential function. We want a certain amount of adversarial proceedings
and positions in the regulatory process to ensure compliance and safety, and clearly, regulatory
capture has been a detriment to mine safety. However, the Commission sponsored mandatory
mediation process offers a rare opportunity to *532  promote managed cooperation and improved
communication, without sacrificing safety. Instead of each side being solely focused on the
zero-sum game of winning in litigation, mediation would foster greater communication and
collaboration toward a common goal: improving safety. In the current litigation-based model,
communication is almost non-existent. One positive yielded by the pilot mediation program is
that, overall, the parties reported that the process improved communication. 358  Surely, some form
of communication and collaboration must take place between the regulated and regulator in order
for the regulatory framework to work effectively. It is simply wrong to think that any form of
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collaboration and communication between the parties is detrimental to safety, and instead, only
leads to abuse.


A mandatory mediation process would force the parties to the table with the hopes that civil
discourse and open communication between them would resolve a legitimate portion of the
conflicts that are currently overwhelming the system. While Congress cannot legislate good faith
or discernment, mechanisms can be put in place that will foster and ensure these goals. As with
most mediation procedures, rules could be put in place that promote and ensure open and effective
communication. Also, negotiations would remain confidential and mediators would be precluded
from testifying at trial. In the end, a system is created that allows the operator and MSHA to arrive
at a neutral table for meaningful discourse without sacrificing safety. The Commission would still
be charged with approving all settlement agreements and would have authority to reject unjust
settlements and abuse.


3. Mandatory Mediation Success


Cost savings and improved communication will go a long way in resolving the backlog and
restoring faith in an otherwise damaged process. Further, statistics show that mandatory mediation
is successful and the parties are generally pleased with the process and outcomes. The 1994
EEOC study detailing the mandatory mediation process found that over sixty-five percent of the
parties were pleased with the process, ninety-five percent of the parties trusted the mediator, and
over eighty percent reported that would use mediation again. 359  The 2000 study revealed that
over ninety percent of the parties would use mediation again to solve  *533  their disputes. 360


Therefore, imposing mandatory mediation on MSHA and the operator will likely produce
favorable results.


Similar to the EEOC third-party designed process, whereby most participants found the process fair
because it was designed by a third-party and not by the disputants, a mediation system established
by the Commission aimed at resolving disputes should help establish fairness and credibility with
the parties. While some may argue the process will produce more meaningful results if the parties
chose mediation, a low participation rate would likely nullify the processes' ability to resolve the
backlog. One fundamental flaw with MSHA's new Pre-Assessment Conference is that only ten
percent of parties participated in the process, while ninety percent of parties chose to litigate. 361


Commission backed opt-in procedure will not produce the type of results needed to resolve the
backlog. Additionally, as the state mortgage mediation programs show, participation rates in
mandatory mediation programs are significantly higher than opt-in programs. Consequently, opt-
in states are beginning to switch to mandatory participation mediation. 362


In fact, seventy to seventy-five percent of homeowners reached settlements with their banks in
the mandatory mediation states. 363  This outcome can be attributed to a whole host of factors, but
one factor that relates closely to the current case backlog is the cost-benefit analysis that should
be conducted by the operator and MSHA. First, mediation is a much more cost effective choice
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for foreclosing banks than paying voluminous amounts of attorneys' fees and court costs. Also,
it makes more financial sense for the bank to work out a compromise with the homeowner and
recoup a larger percentage of the loaned capital, rather than continuing to flood the market with
foreclosed properties and recoup even less of their initial capital investment.


The same principles rings true for the homeowner who compromises with the bank and recoups
part of her investment, instead of walking away with nothing. Additionally, the often times
desperate or frustrated homeowner has a voice and decision in the outcome, instead of simply
allowing the case to proceed until foreclosure. These same principles and motivating factors apply
to the relationship between MSHA and the operator. These controlling principles should override
most of the initial skepticism or concerns the parties have regarding the new mandatory *534
mediation program. A mandatory mediation process serves as a cost savings to both parties, but
just as important, provides the parties a voice and input in the final outcome.


No matter how successful the program, there will be those participants who do not want to
participate, try to undermine the process with dilatory tactics, or act in bad faith. In fact, the AAA
reported that even in those cases where one party did not want to participate in the mediation,
forty to fifty percent of those cases still resulted in settlement. 364  Thus, even in those situations
where one participant did not want to participate, almost half of those cases still reached settlement.
Therefore, regardless of whether or not the proposed mandatory mediation program yields a
seventy-five percent success rate or a forty percent success rate, the success rates illustrate that a
mandatory program at the Commission level would work.


A real concern that must be factored into the process is those individuals who simply want
their day in court. Obviously, there will be circumstances where MSHA or the operators choose
litigation. While this will always be an issue, and especially true for conflicts involving emotionally
charged issues or controversies such as domestic relations or employee-employer based conflicts,
here, the parties consist of the government and corporations. Therefore, while emotions are still
running high, emotional decision-making in this process should be reduced because of the parties'
beginning positions.


Finally, a successful mandatory mediation program will not only reduce the case backlog and
expedite matters in the future, it will also reduce the amount of cases filed. As a dialogue begins and
communication improves, conferencing opportunities before Commission jurisdiction will benefit
from improved communication. Additionally, by installing the process at the Commission level
and requiring Commission approval of all settlement agreements, an environment of managed
cooperation can be achieved that enhances safety and precludes regulatory capture. Therefore,
disputes between MSHA and the operator can be successfully resolved, and in the end, an
environment can be fostered that promotes collaboration and cooperation towards the goal of mine
safety.
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*535  VI. Conclusion


A civil penalty system should encourage cooperation and compliance. In this context, the split-
enforcement model has become ineffective in today's litigation environment. While the split-
enforcement model serves an important function, it must be amended to meet the problems inherent
to the current climate. A Commission mandated mediation process will create an environment of
managed cooperation with vital oversight. At the same time, it will improve communication and
collaboration between the parties. Mediation offers an efficient, cost effective option to traditional
litigation. It will not only help resolve the case backlog, but it should be embraced by the parties
because, in most instances, they are already settling cases in one of the varying programs and
formats offered by the Commission. The new process will not only benefit the parties and the
Commission, but will help spark a renewed focus, energy, and collaboration towards a common
goal: safety.
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109 See id.


110 Id.


111 30 U.S.C. § 815(a).


112 See Guide to Commission Proceedings, supra note 105.


113 See id.


114 Independent Auditor's Report and Financial Statements, supra note 26, at 2.


115 Id.


116 Id.


117 Id.


118 Fed. Mine Safety & Health Review Comm'n & U.S. Dep't of Labor, Final Report
on the Targeted Caseload Backlog Reduction Project 3 (2011) [[hereinafter Final
Report on the Targeted Caseload Backlog Reduction Project], available at http://
www.fmshrc.gov/4DOL_FMSHRC_report.pdf.


119 See Independent Auditor's Report and Financial Statements, supra note 26, at 2.


120 Case Backlog Reduction Project Joint Operating Plan, supra note 102, at 15.


121 Independent Auditor's Report and Financial Statements, supra note 26, at 2.


122 Id.


123 Id.


124 Penalty Settlement, 29 C.F.R. § 2700.31 (2012).
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125 Independent Auditor's Report and Financial Statements, supra note 26, at 2.


126 Id.


127 Id.


128 Id. at 2-3.


129 Heenan, supra note 24, at 2-3.


130 Id.


131 Id.


132 Id.


133 See id.


134 Id.


135 Id.


136 Id.


137 See id.


138 Id. at 6.


139 Id. at 2-3.


140 Id.


141 Simplified Proceedings, 29 C.F.R. §§ 2700.100-2700.110 (2012).
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142 Presentation from Stephanie L. Ojeda, Dir., Alpha Natural Res., Coal Law Update at the
EMLF Kentucky Mineral Law Conference, at 3 (Oct. 21, 2011).


143 29 C.F.R. § 2700.101.


144 Id.


145 Id. § 2700.102(a).


146 Id. § 2700.103(a).


147 Id. § 2700.104(b).


148 Id. § 2700.102(c).


149 Id. § 2700.102(d).


150 Id. § 2700.105.


151 Id. § 2700.107.


152 Id. § 2700.106.


153 Id. § 2700.106(b).


154 Simplified Proceedings, 75 Fed. Reg. 81,459-01 (Dec. 28, 2010) (to be codified at 29 C.F.R.
pt. 2700).


155 Final Report on the Targeted Caseload Backlog Reduction Project, supra note 118, at 6.


156 See id. at 9.


157 29 C.F.R. § 2700.106(a).
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158 Id. § 2700.106(b).


159 Id.


160 Final Report on the Targeted Caseload Backlog Reduction Project, supra note 118, at 14-15.


161 Id. at 7.


162 Id.


163 Case Backlog Reduction Project Joint Operating Plan, supra note 102, at 13-14.


164 Id. at 13.


165 Id.


166 Id.


167 Final Report on the Targeted Caseload Backlog Reduction Project, supra 118, at 6.


168 Id. Three cases had pending show cause orders because the operator failed to file a timely
answer. Id.


169 Fed. Mine Safety & Health Review Comm'n & U.S. Dep't of Labor, First Quarterly Progress
Report: Targeted Caseload Backlog Reduction 4 (2010), [[hereinafter First Quarterly
Progress Report], available at http:// www.fmshrc.gov/DOL_FMSHRCReport.pdf.


170 Id.


171 Id.


172 Case Backlog Reduction Project Joint Operating Plan, supra note 102, at 7.


173 Final Report on the Targeted Caseload Backlog Reduction Project, supra 118, at 7.
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174 Id.


175 Independent Auditor's Report and Financial Statements, supra note 26, at 3.


176 Id. at 4.


177 Id.


178 See Reducing the Growing Backlog of Contested Mine Safety Cases Before the H. Comm.
on Educ.& Labor, 111th Cong. 24 (2010) (statement of Cecil E. Roberts, President, United
Mine Workers of America).


179 Independent Auditor's Report and Financial Statements, supra note 26, at 4.


180 Id.


181 Id.


182 Id.


183 Id.


184 See id. at 3.


185 Id. at 5.


186 Id.


187 Id.


188 Id.


189 Id.
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190 Id.


191 Id.


192 Id.


193 Id. The OCG plays an important role in handling cases. The OCG is responsible for handling
the initial legal research, preparing draft orders and opinions for the Commission, evaluating
FOIA requests, as well as formulating and drafting the Commissioner's rules. Id.


194 Id.


195 See Fed. Mine Safety & Health Review Comm'n, Justification of Appropriation Estimates
for Committee on Appropriations 16 (2011).


196 Id. at 11-12.


197 Richard W. Manning, Admin. Law Judge, Fed. Mine & Safety Review
Comm'n, Improving the Efficient Adjudication of Penalty Proceedings, Address
Before the Energy & Mineral Law Foundation Special Institute on Mine
Safety and Health Law (Mar. 23, 2010) [hereinafter Manning Address],
available at http:// www.emlf.org/Content/images/Speakers_Mine_Safety/3.%20Practicing
%C20Before%C20the%ÄLJs/3.C.-Manning.FMSHRC.432030.pdf.


198 Keith E. Bell, Attorney, U.S. Dep't of Labor, The Civil Penalty Case Backlog from
the Government's Prospective, Address Before the Energy & Mineral Law Foundation
Special Institute on Mine Safety and Health Law (Mar. 23, 2010) [hereinafter
Bell Address], available at http:// www.emlf.org/Content/images/Speakers_Mine_Safety/1.
%20Civil%C20Penalty%C20Case% 20Backlog/1.B.-Bell.Case.Backlog.pdf.


199 Id. “Once the operator files its written notice to contest the proposed penalty, MSHA notifies
the Commission and its jurisdiction is officially invoked over the case.” Baker, supra note
1, at 159.


200 See Bell Address, supra note 198.


201 Id.
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202 Id.


203 Rivlin Address, supra note 30, at 3-4.


204 Bell Address, supra note 198.


205 Id.


206 Id.


207 30 U.S.C. § 820(k) (2006).


208 See generally Pre-Hearing Conference, 29 C.F.R. § 2700.106 (2012). The new regulation
has streamlined the settlement process and has resolved some of the case backlog created
because of the statutory requirement found in 30 U.S.C. § 820(k) that requires Commission
approval of all settlement agreements reached between MSHA and the operator.


209 See Heenan, supra note 24, at 2-3.


210 Id.


211 Id. at 2.


212 Id. at 3.


213 Id. at 3 (internal quotations omitted).


214 Rivlin Address, supra note 30, at 5.


215 Heenan, supra note 24, at 3.


216 See generally id.


217 Victoria VanBuren, US MSHA Unveils Pilot Mediation Program, Mediate.com, http://
www.mediate.com/articles/BayerKbl20100830b.cfm (last visited Feb. 18, 2012).
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218 Id. (internal quotations omitted).


219 Mine Safety & Health Admin., U.S. Dep't of Labor, Evaluation of MSHA's Pre-Assessment
Safety and Health Conferencing Pilot 1 (2011) [[hereinafter Health Conferencing Pilot],
available at http:// www.msha.gov/PreAssess/PreAssessConfEval2011.pdf.


220 Id.


221 Id.


222 See id.


223 Id. at 9.


224 Id. at 10.


225 See Letter from Kevin G. Stricklin, Adm'r, Coal Mine Safety & Health, to Neal H. Merrifield,
Adm'r, Metal and Nonmetal Mine Safety & Health (Dec. 20, 2011) (on file with author).
MSHA has not universally instituted this conference framework at the time of publication.


226 See Health Conferencing Pilot, supra note 219.


227 Id.


228 Id. at 7.


229 See id. at 10.


230 Id.


231 Heenan, supra note 24, at 6.


232 Id. at 7.


233 Id.
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234 Id.


235 Adrienne Krikorian, Litigate or Mediate?: Mediation as an Alternative to Lawsuits,
Mediate.com, http:// www.mediate.com/articles/krikorian.cfm (last visted Feb. 18, 2013).


236 See id.


237 Id.


238 Id.


239 Id.


240 See generally Sandra E. Purnell, Comment, The Attorney as a Mediator--Inherent Conflict
of Interest?, 32 UCLA L. Rev. 986, 1005-07 (2004).


241 Krikorian, supra note 235.


242 Id.


243 Id.


244 Id.


245 Michael Roberts, Why Mediation Works, Mediate.com, http:// www.mediate.com/articles/
roberts.cfm (last visited Feb. 18, 2012).


246 Id.


247 Id.


248 Id.


249 Id.
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250 Id.


251 Id.


252 Id.


253 Id.


254 See Lisa Blomgren Bingham et al., Dispute System Design and Justice in Employment
Dispute Resolution: Mediation at the Workplace, 14 Harv. Negot. L. Rev. 1, 4 (2009).


255 See id.


256 Id. at 5.


257 Id.


258 Id.


259 See id.


260 Lisa Blomgren Bingham, Designing Justice: Legal Institutions and Other Systems for
Managing Conflict, 24 Ohio St. J. on Disp. Resol. 1, 23 (2008).


261 See id. at 23-24.


262 Id. at 23.


263 Lisa Blomgren Bingham et al., Participatory Governance in South Korea: Legal
Infrastructure, Economic Development, and Dispute Resolution, 19 Pac. McGeorge Global
Bus. & Dev. L.J. 375, 379 (2007).


264 Id.


265 Id.
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266 Id.


267 Leonard L. Riskin, Understanding Mediators' Orientations, Strategies, and Techniques: A
Grid for the Perplexed, 1 Harv. Negot. L. Rev. 7, 23-24 (1996).


268 Id. at 24.


269 Id. at 26.


270 Id.


271 Id.


272 Id. at 27.


273 Id.


274 Id. at 44.


275 Id.


276 Id.


277 Id. at 33.


278 See Blomgren Bingham et al., supra note 263, at 12.


279 Id.


280 See id.


281 Id. at 13.


282 Riskin, supra note 267, at 45.
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283 Id.


284 Id.


285 Id.


286 Id. at 46.


287 Id. (internal quotations omitted).


288 Id.


289 Id.


290 Id. at 47.


291 Id.


292 Id.


293 Id. at 48.


294 Id.


295 Cf. id. at 46-48. When the parties possess a sufficient level of subject-matter expertise, the
need for a neutral mediator diminishes. When the parties are looking for facilitation, a partial
“mediator might be just what [[the parties] need, especially since her selection may be the
only way to get the case into mediation.” Id. at 48.


296 See id. at 43.


297 Id. at 42.


298 Id.
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299 Id. at 43.


300 Id.


301 Id.


302 Id.


303 Blomgren Bingham et al., supra note 263, at 17.


304 Id. at 18.


305 Id.


306 Id.


307 Id.


308 Id. at 18-19.


309 Id. at 19.


310 Id. at 20.


311 Id.


312 Kendall D. Issac, Pre-Litigation Compulsory Mediation: A Concept Worth Negotiating, 32
U. La Verne L. Rev. 165, 169 (2011).


313 See id.


314 See Alon Cohen & Andrew Jakabovics, Ctr. for Am. Progress, Now We're Talking: A Look at
Current State-Based Foreclosure Mediation Programs and How to Bring Them to Scale 1-3
(2010), available at http:// www.americanprogress.org/wp-content/uploads/issues/2010/06/
pdf/foreclosure_ mediation.pdf.
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315 Id. at 3.


316 Id. at 4.


317 Id. at 5.


318 Id. at 4.


319 Id. at 5.


320 Some states require mediation for domestic relation conflicts. See, e.g., Clatsop County
Circuit Court - Services: Family Court Programs, Oregon.gov, http://courts.oregon.gov/
Clatsop/Services/Family_Court_ Program.page (last visited Jan. 30, 2013); Divorce
Mediation Program, UTCourts.gov, http://www.utcourts.gov/mediation/divmed/ (last
visited Jan. 30, 2013) [hereinafter Utah Divorce Mediation Program]; Mandatory Appellate
Mediation, MT.gov, http://courts.mt.gov/clerk/filing/mediation.mcpx (last visited Jan. 30,
2013). Montana requires mandatory mediation for all appeals from district court to the
supreme court involving money judgments, domestic relations, or workers' compensation
claims, a program which has historically reduced the number of appeals actually heard at the
supreme court by approximately ten percent. See Mandatory Appellate Mediation, supra.
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What is the Settlement Rate and Why
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After establishing the importance of knowledge of settlement rates, this
article first shows that different research questions can yield different settle-
ment rates. Using data gathered from about 3,300 federal cases in the
Eastern District of Pennsylvania (EDPA) and the Northern District of
Georgia (NDGA), differing measures of settlement emerge depending on
whether one is interested in (1) settlement as a proxy for plaintiffs’ litigation
success, or (2) settlement as a measure of litigated disputes resolved without
final adjudication. Using settlement as a proxy for plaintiff success, we
estimate the aggregate settlement rate across case categories in the two
districts to have been 66.9 percent in 2001–2002. Regardless of the method
of computing settlement rates, no reasonable estimate of settlement rates
supports an aggregate rate of over 90 percent of filed cases, despite frequent
references to 90 percent or higher settlement rates. The aggregate rate for
the EDPA alone was 71.6 percent and for the NDGA alone was 57.8 percent,
suggesting significant interdistrict variation, which persists even within case
categories. We report separate settlement rates for employment discrimina-
tion, constitutional tort, contract, and tort cases in the two districts. The
highest settlement rate was 87.2 percent for tort cases in the EDPA and the
lowest was 27.3 percent for constitutional tort cases in the NDGA. Our
results suggest a hierarchy of settlement rates. Of major case categories, tort
cases tend to have the highest settlement rates, then contract cases, then
employment discrimination cases, followed by constitutional tort cases.
Attorney fee structure and the nature of the parties may explain settlement
rate variation. Our findings provide no evidence of a material change in
aggregate settlement rates over time.
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I. Introduction


Settlement dominates outcomes of civil litigation in the United States
yet surprisingly little systematic knowledge exists about settlement rates.
Casual conventional wisdom often has it that about 95 percent of cases
settle.1 This may be an extrapolation from H. Laurence Ross’s finding that
95.8 percent of automobile accident insurance claims settled.2 However,
as the literature reviewed below establishes, 95 percent is an unrealistic
settlement rate for disputes leading to case filings in the United States.
It is likely even more unrealistic for settlement rates in some other
countries.3


Whatever uncertainty exists about settlement rates, settlement is the
modal civil case outcome. Accurately assessing the settlement rate is thus of
interest in its own right, but the settlement rate is also important for other
reasons. Information about settlement rates helps assess how plaintiffs and
defendants fare in litigation. Settlement is not only the modal litigation
outcome, it is also the most common successful outcome for plaintiffs, far


1E.g., Marc Galanter & Mia Cahill, “Most Cases Settle”: Judicial Promotion and Regulation of
Settlements, 46 Stanford L. Rev. 1339, 1339–40 (1994) (“Oft-quoted figures estimated settle-
ment rates between 85 and 95 percent are misleading.”); Gillian K. Hadfield, Where Have All
the Trials Gone? Settlements, Nontrial Adjudications, and Statistical Artifacts in the Changing
Disposition of Federal Civil Cases, 1 J. Empirical Legal Stud. 705, 706 (2004) (noting the
conventional wisdom that if 5 percent of cases go to trial, 95 percent of cases can be assumed
to settle); Jason Scott Johnston & Joel Waldfogel, Does Repeat Play Elicit Cooperation? Evi-
dence from Federal Civil Litigation, 31 J. Legal Stud. 39, 40 (2002) (“settlement rates for
some type of cases—such as torts—exceeding 90 percent”); Frank E.A. Sander, The Obsession
with Settlement Rates, 11 Negotiation J. 329, 331 (1995) (“95 percent of all cases filed in
court are likely to settle eventually”); W. Kip Viscusi, Product and Occupational Liability, 5 J.
Econ. Perspectives 71, 84 (1991) (95 percent of products liability claims that are not dropped
lead to a positive out-of-court settlement). For a review of some of the empirical settlement
literature, see Daniel P. Kessler & Daniel L. Rubinfeld, Empirical Study of the Civil Justice
System, in 1 Handbook of Law & Economics 381–83 (A. Mitchell Polinsky & Steven Shavell
eds. 2007).


2H. Laurence Ross, Settled Out of Court: The Social Process of Insurance Claims Adjustment
179 (1980 ed.) (2,123 of 2,216 cases disposed of by settlement before trial). But settlement did
not necessarily mean recovery by a claimant. No payment was received in 34 percent of the
claims. Id. at 182.


3Kuo-Chang Huang, How Legal Representation Affects Case Outcomes: An Empirical Perspec-
tive from Taiwan, 5 J. Empirical Legal Stud. 197, 210 (2008) (showing settlement rates of as low
as about 11 percent when each party is represented by counsel).
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exceeding the number of successes at trial.4 Trials are a small and diminish-
ing fraction of case terminations,5 with plaintiffs succeeding via trial in less
than 5 percent of filed cases.6 Although objective success in litigation can be
difficult to define,7 if a plaintiff is to recover something in a case seeking
monetary relief, and therefore to succeed at least in part by an objective
measure, recovery is far more likely to be via settlement than via trial.8 Claims
that a particular class of filed cases, such as, for example, employment
discrimination cases, fare poorly, thus may largely depend on the class of
cases having a low settlement rate.


Detailed information about settlement rates is additionally important
to assess how often filed cases supply guidance for future adjudication. It is
commonly assumed that settlement occurs in the shadow of trials, with trial
outcomes needed to supply reference points for settlement discussions.
However, trials are not the only case outcomes that supply litigants with
information that should inform settlement negotiations. Pretrial motion
practice, posttrial motions and adjustments,9 and appellate rulings supply


4Stewart J. Schwab & Theodore Eisenberg, Explaining Constitutional Tort Litigation: The
Influence of the Attorney Fees Statute and the Government as Defendant, 73 Cornell L. Rev.
719 (1988). Available evidence suggests that settlement is also the predominant vehicle through
which U.K. accident victims succeed. Donald Harris et al., Compensation and Support for
Illness and Injury 93 (1984) (in only four of 182 cases were damages recovered after a court
hearing); 2 Report of the Royal Commission on Civil Liability and Compensation for Personal
Injury, “Statistics and Costings” 171, 175 (HMSO 1978) (tbls. 124, 132) (75.8 percent of 7,733
personal injury claims in England and Wales in 1974 were withdrawn before hearing or settled;
83.2 percent of 1,415 personal injury claims in Northern Ireland in 1974 were withdrawn before
hearing or settled).


5Marc Galanter, The Vanishing Trial: An Examination of Trials and Related Matters in Federal
and State Courts, 1 J. Empirical Legal Stud. 459 (2004). For rare evidence at the county level
within a state, see Robert Moog, Piercing the Veil of Statewide Data: The Case of Vanishing
Trials in North Carolina, 6 J. Empirical Legal Stud. 147 (2009).


6Galanter, supra note 5.


7E.g., Schwab & Eisenberg, supra note 4. For a study providing information about the terms of
settlements, see Minna J. Kotkin, Outing Outcomes: An Empirical Study of Confidential
Employment Discrimination Settlements, 64 Wash & Lee L. Rev. 111 (2007).


8Schwab & Eisenberg, supra note 4.


9David A. Hyman, Bernard Black, Kathryn Zeiler, Charles Silver & William M. Sage, Do Defen-
dants Pay What Juries Award? Post-Verdict Haircuts in Texas Medical Malpractice Cases, 1988–
2003, 4 J. Empirical Legal Stud. 3 (2007).
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information that should also inform settlement decisions. And settlement
itself can and does occur at any stage: before trial as is widely recognized,
after trial, and during the appellate process.10


Limited information about settlement patterns may contribute to poor
decisions about whether to accept settlement offers, a common occurrence
in cases that go to trial. Studies consistently show a high incidence of erro-
neous decisions by plaintiffs and defendants with respect to settlement deci-
sions in tried cases.11 Limited settlement rate information also limits
comparing litigation outcomes and arbitration outcomes. With settlement
being a common outcome of both litigation and arbitration,12 comparing the
outcomes of the two adjudicatory modes requires reasonable settlement
information about both.


This article makes two contributions to the settlement rate literature.
First, the article highlights the need to carefully articulate the purpose for
which settlement rates are of interest. No single, agreed method of comput-
ing settlement rates exists because judgment calls exist how about to trans-
late a range of formal case outcomes into the dichotomous characterization
of settled or not settled. There may not even be a single “best” measure of the
settlement rate. The specific research question being considered can influ-
ence what should and should not be counted as a settlement.


Second, using data gathered from about 3,300 cases in two large
federal districts, the Eastern District of Pennsylvania (EDPA) and the North-
ern District of Georgia (NDGA), we explore how differing measures of


10E.g, Theodore Eisenberg & Michael Heise, Plaintiphobia in State Courts? An Empirical Study
of State Court Trials on Appeal, 38 J. Legal Stud. (forthcoming 2009).


11Randall A. Kiser, Martin A. Asher & Blakeley B. McShane, Let’s Not Make a Deal: An Empirical
Study of Decision Making in Unsuccessful Settlement Negotiations, 5 J. Empirical Legal Stud.
551 (2008); Samuel Gross & Kent Syverud, Getting to No: A Study of Settlement Negotiations
and the Selection of Cases for Trial, 90 Mich. L. Rev. 319 (1991); Samuel Gross & Kent Syverud,
Don’t Try: Civil Jury Verdicts in a System Geared to Settlement, 44 UCLA L. Rev. 51 (1996);
Jeffrey Rachlinski, Gains, Losses and the Psychology of Litigation, 70 S. Cal. L. Rev. 113 (1996).


12Theodore Eisenberg & Elizabeth Hill, Employment Arbitration and Litigation, 58 Disp. Resol.
J. 44, 52 (Nov. 2003–Jan. 2004) (tbl. 1), full version published in ADR & the Law (20th ed. 2006)
(showing settlement rates in the 40 percent to 50 percent range for American Arbitration
Association employment disputes). Recent notable declines in investor success in securities
arbitration cases have been attributed by the securities industry to brokerage firms increasingly
settling stronger investor claims. Laurence S. Schultz, Storm Clouds in Arbitration, 1685 PLI/
Corp 351, 358–59 (2008) (noting explanation for decline in claimant arbitration success rates).
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settlement emerge depending on whether one is interested in (1) settlement
as a proxy for plaintiffs’ litigation success, or (2) settlement as a measure of
litigated disputes resolved without final adjudication. Using settlement as a
proxy for plaintiff success, we estimate the aggregate settlement rate across
case categories in the two districts to have been 66.9 percent in 2001–2002.
The aggregate rate for the EDPA alone was 71.6 percent and for the NDGA
alone was 57.8 percent. We also report separate settlement rates for employ-
ment discrimination, constitutional tort, contract, and tort cases in the two
districts. We find heterogeneous rates across case categories, with constitu-
tional tort cases consistently having a low settlement rate and tort cases
consistently having a high settlement rate. We also find significant interdis-
trict variation within case categories.


Section II of this article identifies issues in defining settlement rates
that should help in interpreting the description of prior empirical research
on settlement rates. Section III describes this article’s data and methods.
Section IV presents the empirical results, which are discussed in Section V.
Section VI concludes.


II. Definitions and Prior Empirical Research on
Settlement Rates


Before describing prior research on settlement rates, we address logically
antecedent definitional issues. Categorizing case outcomes for purposes of
computing settlement rates is necessary both to understand and compare
prior research and to articulate coherent research questions using our data.


A. Mapping Dispositions onto Settlements


As Kevin Clermont observed, the definition of what constitutes a settlement
is “critical”13 in studying settlement rates. Ross’s 95.8 percent settlement rate
included cases in which injured parties recovered nothing because they
simply dropped their claims. Clermont adopted an analogous definition of
settlements, which emphasized settled cases’ difference from contested


13Kevin M. Clermont, Litigation Realities Redux, 84 Notre Dame L. Rev. (forthcoming May
2009).
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judgments, regardless of which party prevailed. He defined settlement “to
include the plaintiff’s abandonment or the defendant’s concession, as well as
compromise by private negotiations or through ADR.”14 This definition
includes default judgments and claims dismissed for lack of prosecution
as settlements. If one’s primary interest in the settlement rate is to distin-
guish what one terms settled cases from cases terminating as the result of
contested proceedings, the Ross and Clermont approaches serve this interest
well.


If, however, one’s primary interest in settlement is as a proxy for a
plaintiff’s success, a different characterization of case dispositions may be
appropriate. For example, cases in which plaintiffs recover nothing but do
not require contested adjudication, such as cases dismissed for lack of pros-
ecution, are no more successful than cases in which plaintiffs recover
nothing as the result of a contested motion or trial.


So in reviewing the settlement rate literature, it is important to track
which dispositions a study treats as settlements. It is also important to articu-
late which cases are included in the denominator of a settlement rate
calculation—that is, which cases are counted as having been terminated.
Since Clermont and Stewart Schwab’s is the first study we discuss, we use it to
address basic issues that arise in ascribing case outcomes to settlement or
nonsettlement.


Clermont and Schwab’s report of settlement rates is based on data on
federal court case terminations gathered by the Administrative Office of the
U.S. Courts (AO) from 1979 to 2006. They reported on both employment
discrimination cases and other civil cases and find that about 70 percent of
both groups of cases terminated by settlement.15 The numerator—the
number of cases coded as settling—clearly should include cases coded by the
AO as settlements. For purposes of their analysis, Clermont-Schwab also
coded as settlements (and thus also in the numerator in computing the
settlement rate) case terminations that the AO data recorded as having the
following dispositions: (1) Dismissals: want of prosecution, (2) Judgment on:


14Id. See also Jay. P. Kesan & Gwendolyn G. Ball, How Are Patent Cases Resolved? An Empirical
Examination of the Adjudication and Settlement of Patent Disputes, 84 Wash. U. L. Rev. 237,
265 (2006) (“Classifying the manner in which cases are resolved is a surprisingly difficult task.”).


15Kevin M. Clermont & Stewart J. Schwab, Employment Discrimination Plaintiffs in Federal
Court: From Bad to Worse? 3 Harv. L. & Pol’y Rev. 1 (forthcoming 2009).
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default, (3) Judgment on: consent, (4) Dismissals: voluntarily, (5) Dismissals:
other, and (6) Judgment on: statistical closing.16


These six AO case disposition codes likely include some cases in which
plaintiffs recovered a positive amount and some that did not. “Dismissals:
want of prosecution” likely include cases in which plaintiffs simply decided
not to pursue the matter and recovered nothing. Under the Ross-Clermont
approach, they could be regarded as a category of settlement—the cases
were resolved without adjudication regardless of whether plaintiffs failed to
recover, but to proxy the plaintiffs’ success rate, such cases cannot easily be
grouped with traditional settlements in which plaintiffs receive something.
Some of the cases with “Dismissals: voluntarily” and “Dismissals: other” des-
ignations may simply reflect plaintiffs’ decisions to possibly refile at a later
date or to not pursue the litigation. Default judgments also seem less likely
to reflect settlements than defendants beyond the reach of the court or
defendants who are judgment proof. They are in a sense resolved without
adjudication and therefore reasonably included as settlements in a compu-
tation focusing on whether adjudication occurred. And they are favorable to
plaintiffs, even if many default judgments are ultimately not collectible.
However, they lack a consensual element that seems reasonable to require in
measuring settlement as a proxy for plaintiff success.


The denominator in a settlement rate calculation also raises issues. AO
dispositions of transfer to another district, remand to state court, transfer to
a panel on multidistrict litigation, remand to a U.S. agency, stay pending
arbitration, stay pending bankruptcy, and statistical closing could all be
viewed as ambiguous with respect to settlement as a possible outcome. Cases


16Id. The AO disposition codes are: 0 = Transfer/remand: transfer to another district,
1 = Transfer/remand: remanded to state court, 2 = Dismissals: want of prosecution, 3 = Dismiss-
als: lack of jurisdiction, 4 = Judgment on: default, 5 = Judgment on: consent, 6 = Judgment on:
motion before trial, 7 = Judgment on: jury verdict, 8 = Judgment on: directed verdict, 9 = Judg-
ment on: court trial, 10 = Transfer/remand: multidistrict litigation, 11 = Transfer/remand:
remanded to U.S. Agency, 12 = Dismissals: voluntarily, 13 = Dismissals: settled, 14 = Dismissals:
other, 15 = Judgment on: award of arbitrator, 16 = Judgment on: stayed pending bankruptcy,
17 = Judgment on: other, 18 = Judgment on: statistical closing, 19 = Judgment on: appeal
affirmed (magistrate judge), 20 = Judgment on: appeal denied (magistrate judge). See the
codebook for Inter-University Consortium for Political & Soc. Research [ICPSR], Federal Court
Cases: Integrated Data Base, 1970–2000, ICPSR Study No. 8429 (2001), and the codebooks for
related federal court databases in subsequent years. E.g., ICPSR, Federal Court Cases: Inte-
grated Data Base, 2007, ICPSR Study No. 22300 (2008). Clermont & Schwab note that “Code 3
switched in usage about 1991 from voluntary dismissal to dismissal for lack of jurisdiction, so we
grouped its earlier usage with settlement, but its usage in 1991 and later with nontrial adjudi-
cation.” Clermont & Schwab, supra note 15.
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with these dispositions have not settled as of the coding of the AO disposi-
tion, but they also have not had an initial alternative adjudicative disposition.
They may settle before dismissal or trial; we just do not know as of the time
of coding. This ambiguity could argue for excluding some of these disposi-
tions from the settlement rate denominator. But this approach, though we
adopt it for some calculations below, has the limitation that cases with such
dispositions might yet settle.17


B. Other Studies of Aggregate Settlement Rates


The breadth of the Clermont-Schwab analysis—all terminated federal cases
for more than 25 years—cannot feasibly be duplicated in studies that seek a
more precise measure of settlement by assessing individual cases by inspect-
ing case records. Their analysis’s breadth comes at a tradeoff for depth.
Relying exclusively on AO coding can be risky,18 especially with respect to
disposition codes used to assess settlement.19 Hadfield, also using federal
data, sampled cases, inspected individual docket sheets for year 2000 cases,
and reported federal court settlement rates for civil case terminations (other
than student loan and prisoner cases20) of 64 percent in 1970 and 42.5
percent in 2000, and of 66.5 percent in 1970 and 62.6 percent in 2000 for all
final terminations.21 Hadfield noted that terminated cases can include
several categories of nonfinal dismissals.22 She distinguished between


17Clermont and Schwab treated statistical closings as settlements. Clermont & Schwab, supra
note 15. The unresolved nature of some dispositions counsels in favor of methods that treat
these dispositions as censored for purposes of modeling settlement, but not excluding them.
Due to this censoring, Cox survival models may be the most suitable in a regression context. E.g.,
D.R. Cox & David Oakes, Analysis of Survival Data (1984). For purposes of this article, we do
report below alternative settlement rate calculations based on variations in numerator and
denominator treatment discussed here.


18Theodore Eisenberg & Margo Schlanger, The Reliability of the Administrative Office of the
U.S. Courts Database: An Initial Empirical Analysis, 78 Notre Dame. L. Rev. 1455 (2003).


19Hadfield, supra note 1.


20Excluded student loan and prisoner cases consist of AO case category codes 510, 520, 530, 535,
540, 550, 555, 150, 151, 152, and 153. Hadfield, supra note 1, at 713 n.9, 723 n.17.


21These rates combine the settled and consent categories in Hadfield, supra note 1, at 730
(tbl. 7).


22Id. at 709.
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mere terminations and “final” terminations. Final terminations, as reported
by Hadfield, do not include cases terminated (1) by transfer to another
district or consolidation with other cases, (2) by a stay for a bankruptcy
proceeding, (3) by closure for inactivity, or (4) by dismissal without preju-
dice to allow a plaintiff to refile elsewhere or to include other claims, or to
allow the parties to pursue settlement discussions.23 Hadfield’s final termi-
nation rates are reasonably close to the Clermont-Schwab 70 percent rates
though somewhat lower, with the difference possibly explained by decisions
about precisely which dispositions to count as settlements, as discussed in
Section II.A.


Eisenberg and Schwab studied the outcomes of about 1,800 nonpris-
oner constitutional tort cases, prisoner constitutional tort cases, and a control
group of noncivil rights cases filed in fiscal year 1980–1981 in three large
federal districts (Central District of California (CDCA), EDPA, and NDGA).24


They excluded from settlement rate calculations transferred and pending
cases, cases involving district court review of agency action, cases in which the
primary issue was removal, bankruptcy cases, actions reviewing arbitration,
cases suspended for statistical purposes, actions to enforce summonses or
quash subpoenas, and forfeiture actions.25 They counted as settlements cases
in which the parties expressly settled, the court granted a stipulated dismissal,
or the plaintiff dismissed the case voluntarily. They reported settlement rates
of 45 percent in nonprisoner constitutional tort cases, 17 percent in prisoner
constitutional tort cases,26 and 73 percent in a control group of noncivil rights
cases.27 The control group 73 percent settlement rate is similar to but slightly
higher than the Clermont-Schwab all-case-category rate and somewhat higher
than the Hadfield aggregate final termination rate. The exclusion of noncivil
rights cases from the control group, with their low settlement rates and high


23Id.


24Schwab & Eisenberg, supra note 4, at 721. See also Theodore Eisenberg & Stewart Schwab, The
Reality of Constitutional Tort Litigation, 72 Cornell L. Rev. 641 (1987).


25Schwab & Eisenberg, supra note 4, at 732–33 n.51.


26Schwab and Eisenberg suggested that the prisoner case success rate they observed may be too
high due to the uncertainty about success in cases that are withdrawn, voluntarily dismissed, and
the like. Id. at 730 n.42.


27Id. at 733 (tbl. IV).
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frequency, might have pushed the Eisenberg-Scwhab 73 percent rate above
the rates reported by Hadfield and Clermont-Schwab.


The 1983 Civil Litigation Research Project (CLRP) reported on settle-
ments in samples of cases from five federal courts and five state courts in the
same locales for cases terminated in 1978.28 Comparability with other studies
is somewhat limited because the CLRP treated dismissals (not including
dismissals pursuant to motions) as settlements.29 Nevertheless, Table 1 shows
the settlement rates and 95 percent confidence intervals for each court. The
settlement rates are reasonably consistently in the 60 percent to 75 percent
range, with the Philadelphia federal court confidence interval suggesting a
higher rate and the New Mexico state court confidence interval suggesting a
lower rate.


C. Case Category and Case Quality Variation in Settlement Rates


The CLRP noted that settlements may vary by type of case as well as by locale.
The authors suggested that tort cases may be expected to have the highest
settlement rates, after domestic relations cases, and that public law cases
might be expected to generate more trials.30 The CLRP data showed that 75
percent of tort cases were not adjudicated compared to 63 percent of
contract/commercial cases, and 43 percent of civil rights/civil liberties/
discrimination cases.31


The Eisenberg-Schwab and CLRP results suggest substantial heteroge-
neity in settlement rates across case categories. In another article based on
the 1980–1981 data, Eisenberg-Schwab also reported success rates that
provide an upper limit on settlement rates in federal employment discrimi-
nation cases in the districts studied. Employment cases based on Title VII of
the Civil Rights Act of 1964 or on 42 U.S.C Section 1981, a civil rights statute
dating from the Civil Rights Act of 1866, both showed settlement rates of less


28D. Trubek, J. Grossman, W. Felstiner, H. Kritzer & A. Sarat, Civil Litigation Research Project:
Final Report, Part A, at I-58, I-72 (1983) (tbl. 5) [hereinafter CLRP].


29Id. at I-72.


30Id. at I-73.


31Herbert M. Kritzer, Adjudication to Settlement: Shading in the Gray, 70 Judicature 161, 164
(1986) (tbl. 2). Domestic relations cases were not adjudicated 61 percent of the time. Id.
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than 50 percent,32 results consistent with the 45 percent settlement rate
observed in nonprisoner constitutional tort cases. In a study of constitutional
tort cases based on 42 U.S.C. Section 1983 filed in the CDCA in 1975 and
1976, Eisenberg reported case outcomes indicating settlement rates of 56 of
140 (40 percent) for the 1975 cases and of 41 of 136 (30 percent) for the
1976 cases.33 These rates increase to 42 percent and 34 percent, respectively,
if one excludes nonfinal dispositions from the denominator. Settlement
rates in prisoner cases were approximately zero.34 In an important employ-
ment discrimination study, Nielsen et al. analyzed 1,672 cases filed in seven
federal districts from 1988 through 2003.35 They reported an aggregate rate
of early settlement of 49.8 percent and of late settlement of 7.7 percent, for
a total settlement rate of 57.5 percent (95 percent confidence interval = 55.1
percent to 59.9 percent). This is reasonably consistent with the 50 percent
rate reported for 1980–1981 employment cases by Eisenberg and Schwab.


Other studies confirm that, consistently with CLRP expectations voiced
more than 25 years ago, civil rights case settlement rates are substantially
lower than the settlement rates in tort cases. Studies of tort litigation, includ-
ing Ross’s automobile claim study, regularly report settlement/success rates
of about 70 percent to 80 percent in filed cases.36 A Bureau of Justice


32Theodore Eisenberg & Stewart Schwab, The Importance of Section 1981, 73 Comell L. Rev.
596, 600 (1988) (tbl. II). The less than 50 percent settlement rate is based on reported success
rates of 50 percent or less. Success rates included cases in which plaintiffs succeeded either at
trial or via settlement. A case counted as successful if (1) the plaintiff wins after trial or on a
motion for summary judgment; (2) the partres settle; (3) the court grants a stipulated dismissal;
or (4) the plaintiff dismisses the case voluntarily. Id. at 600 n.26.


33Theodore Eisenberg, Section 1983: Doctrinal Foundations and an Empirical Study, 67 Cornell
L. Rev. 482, 550–51 (1982) (App. tbls. I, II). Cases with express settlements, stipulated dismissals,
and dismissals by plaintiffs are counted as settlements.


34Id. at 554 (tbl. V).


35Laura Beth Nielsen, Robert L. Nelson & Ryon Lancaster, Uncertain Justice: Litigation Claims
of Employment Discrimination in the Contemporary United States, paper presented at the
Third Annual Conference on Empirical Legal Studies, Ithaca, Sept. 12–13, 2008.


36Alfred F. Conard et al., Automobile Accident Costs and Payments: Studies in the Economics of
Injury Reparation 155–56 (1964); Ross, supra note 2, at 217 (showing no trial in 284 out of 377
automobile cases involving lawsuits); Patricia M. Danzon & Lee A. Lillard, Settlement Out of
Court: The Disposition of Medical Malpractice Claims, 12 J. Legal Stud. 345, 365 (1983); Marc
A. Franklin, Robert H. Chanin & Irving Mark, Accidents, Money, and the Law: A Study of the
Economics of Personal Injury Litigation, 61 Colum. L. Rev. 1, 10–11, 13–14 (1961); Murray L.
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Statistics report using data on state court tort cases resolved in 1991–1992 in
45 of the 75 largest counties reported an aggregate tort case settlement rate
of 73 percent, with no tort subcategory having a settlement rate of less than
65.8 percent.37 Thus, the high Philadelphia federal settlement rate in the
CLRP data in Table 1 may be attributable to it having the highest fraction
(48 percent) of tort cases among federal courts in the CLRP study.38 Simi-
larly, the low CLRP New Mexico state court settlement rate shown in Table 1
may be attributable to it having the lowest fraction (31 percent) of tort cases
among state courts in the study. The high federal Philadelphia rate is also
consistent with our findings below for the EDPA. However, even in tort cases,
the settlement rate can vary substantially. A multicounty comprehensive
study of state court tort claims filed in Georgia from 1994 to 1997 found a
settlement rate of only about 55 percent.39


Studies of antitrust cases similarly suggest some success, through settle-
ment or otherwise, in 75 percent to 80 percent of cases.40 A study of aviation


Schwartz & Daniel B. Mitchell, An Economic Analysis of the Contingent Fee in Personal Injury
Litigation, 22 Stan. L. Rev. 1125, 1155 n.45 (1970). For evidence of a high settlement rate for
accident cases in the United Kingdom, see Harris et al., supra note 4, at 46 (247 accident victims
consulted a lawyer; 198 obtained damages); Royal Commission, supra note 4, at 171, 175 (tbls.
124, 132) (74 percent and 83 percent of personal injury claims in England and Wales, and
Northern Ireland, respectively, did not reach judgment after full hearing).


37Bureau of Justice Statistics Bulletin: Civil Justice Survey of State Courts, 1992: Tort Cases in Large
Counties 3 (1995) (tbl. 2). The BJS rate counted voluntary dismissals as settlements, cases
dismissed for failure to prosecute or failure to serve the complaint as nonsettlements, and cases
settled (less than 1 percent) after a directed verdict or during or after trial as nonsettlements. Id.


38CLRP, supra note 28, at I-71 (tbl. 4).


39Thomes A. Eaton, David B. Mustard, & Suzette M. Talevico, The Effects of Seeking Punitive
Damages on the Proccesing of Tort Claims, 34 J. Legal Stud. 343, 351 (2005).


40See William Baxter, The Political Economy of Antitrust, in the Political Economy of Antitrust:
Principal Paper by William Baxter 16, 17 (R. Tollison ed. 1980) (tbl. 1-1); Jeffrey M. Perloff &
Daniel L. Rubinfeld, Settlements in Private Antitrust Litigation, in Private Antitrust Litigation
149, 163 (L. White ed. 1988); Steven C. Salop & Lawrence J. White, Private Antitrust Litigation:
An Introduction and Framework, in id. at 3, 10–11. In an early study of class and derivative
actions, the success rate in filed disputes was close to the 80 percent figure. See Thomas M.
Jones, An Empirical Examination of the Resolution of Shareholder Derivative and Class Action
Suits, 60 B.U.L. Rev. 542, 545 (1980) (75.3 percent of suits led to some recovery). But see F.
Wood, Survey and Report Regarding Derivative Suits 32 (1944), as reported in Alfred F. Conard,
A Behavioral Analysis of Directors’ Liability for Negligence, 1972 Duke L.J. 895, 901 n.21 (lower
success rate in filed cases).
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accident litigation covering major U.S. airline accidents from 1970 to 1984
reported a settlement rate of 86 percent with the rate being 87 percent if
settlements in tried cases are included.41 A study of patent cases found likely
settlement rates ranging from 65 percent to 68 percent for the years 1995,
1997, and 2000.42


Even within a case category, a single settlement rate provides incomplete
information. The best available evidence is that within-category settlement
rates are highly sensitive to the merits of the case. Philip Peters reviewed
medical malpractice studies that explored the relation between the standard
of care and settlement rates. Cases with good medical care tended to have
settlement rates around 10 percent to 20 percent in studies that coded three
levels of care (good, uncertain, poor), with sometimes higher rates (up to 43
percent) in studies that coded two levels of care (good and poor).43 Cases with
poor care had settlement rates ranging from 77 percent to 95 percent with the
exception of a 1991 Harvard study (56 percent settlement rate in cases with
poor care with a litigation sample size of only 46 cases), which alone found no
relation between the settlement rate and care quality.44


Other area-specific studies confirm the association between settlement
outcomes and the quality of case. Ross’s study of automobile cases concluded
that “in conformity with the formal law, payment is related both to apparent
liability and to the degree of injury or economic loss.”45 Securities class action
settlements are consistently found to be associated with the merits of
claims.46 So a full picture of settlement rates would account for case quality


41James S. Kakalik et al., Costs and Compensation Paid in Aviation Accident Litigation xii, 30 &
n.15 (1988).


42Kesan & Ball, supra note 14, at 273–75.


43Philip G. Peters, What We Know About Malpractice Settlements, 92 Iowa L. Rev. 1783, 1796,
1803 (2007) (tbls. 1, 2).


44Id.


45Ross, supra note 2, at 230. This statement is based on all claims and not just those leading to
lawsuits.


46James D. Cox, Randall S. Thomas & Lynn Bai, There Are Plaintiffs and . . . There Are Plaintiffs:
An Empirical Analysis of Securities Class Action Settlements, 61 Vanderbilt L. Rev. 355, 384
(2008) (The claim that settlements in securities class actions are not sensitive to the merits “is
not only debunked here but flatly rejected by other studies that find that settlements range
widely and that the strength of the complaint matters—likely a lot.”).
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as well as other factors. Strong filed cases tend to settle; weak ones do not.
But information on case quality is not available for the cases in this study.


D. Interdistrict Variation


Geographical variation in case outcomes is the norm.47 A prior study that
included the districts and cases studied here showed substantial variation
across districts in summary judgment rates.48 The CLRP data showed an
aggregate settlement rate range of 42 percent to 72 percent in state courts
and 64 percent to 79 percent in federal courts. We therefore should be
sensitive to interdistrict differences, even in a study of two districts. However
useful a single, aggregate, settlement rate might be, case outcome studies
should account for case category and locale even if one cannot account from
court records for the strength of a case.


III. Data and Methods


The data analyzed here are from cases filed and terminated in the EDPA and
NDGA (Atlanta office) in 2001–2002.49 The districts were chosen because
they were included in a study of cases decided 20 years earlier and using
them would promote possible comparisons over time. The data have three
components for each of two time periods in the two district courts. The
components are employment discrimination cases (AO case category code
44250), other civil rights cases (AO code 440) (referred to here as constitu-
tional tort cases because they are dominated by actions brought under 42


47E.g., Theodore Eisenberg, John Goerdt, Brian Ostrom, David Rottman & Martin T. Wells, The
Predictability of Punitive Damages, 26 J. Legal Stud. 623, 631 (1997).


48Theodore Eisenberg & Charlotte Lanvers, Summary Judgment Rates Over Time, Across Case
Categories, and Across Districts: An Empirical Study of Three Large Federal Districts, Cornell
Law School Research Paper No. 08-022, available at http://ssrn.com/abstract=1138373.


49The NDGA has four offices in which federal cases may be filed. The Atlanta office has the most
cases.


50For a description of Administrative Office case category codes, see Federal Court Cases:
Integrated Data Bases, supra note 16.
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U.S.C. Section 198351), and a comparison group of noncivil rights cases
further broken down into tort, contract, and a residual category of cases.


Information was gathered using the federal courts’ Public Access to
Court Electronic Records system (PACER)52 for the two largest federal civil
rights case categories: all employment discrimination cases and all constitu-
tional tort cases terminated from July 8, 2001 through January 7, 2002.53 As a
comparison group, information was also gathered on 317 noncivil rights
cases in the NDGA as follows: the 317 cases were a random sample of 1,149
terminations in the NDGA. Every third case (beginning randomly at the first
terminated case) of the 1,149 terminations was included except the follow-
ing AO case categories that appeared in the data were excluded from the
comparison group and skipped if they were randomly selected: Social Secu-
rity appeals, U.S. seizures of property, student loans, incorporation of
foreign judgments, and residual statutory actions (AO codes 863–865, 625,
690, 152, 89054). All civil rights and prisoner cases were excluded from the
comparison group (AO codes 441, 442, 443, 510–555). In the EDPA, the
comparison group for this time period consisted of 380 cases out of 2,332
terminations, with the same exclusions from the comparison group. In the
EDPA, every sixth case was included in the comparison group sample, with
the same exclusions as in the NDGA.


The second time period for the EDPA and NDGA covered all cases filed
from January 8, 2002 through July 8, 2002. All employment discrimination
and constitutional tort cases were again included. For the NDGA, the
random comparison group, again using every third case, consisted of 331 out
of 1,084 noncivil rights filings during the seven-month 2002 time period.
The same AO case code categories that were excluded from the six-month
2001 time period were also excluded from the comparison group of cases


51For a breakdown of cases classified as constitutional tort cases, see Schwab & Eisenberg, supra
note 4, at 735 (tbl. V).


52See http://pacer.psc.uscourts.gov/.


53The time periods were chosen based on the date of the Supreme Court’s decision in Toyota
Motor Mfg., Inc. v. Williams, 534 U.S. 184 (2002), decided on Jan. 8, 2002. This research was
originally focused on exploring the effect of that case on disability law doctrine.


54Code 890 is a residual category that includes a broad range of “other statutory actions.” Those
actions that fit into case categories otherwise included in the study, but that were coded as 890,
were included in the sample.
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used for the 2002 time period. For the EDPA, the random comparison
group, using every sixth case, consisted of 393 cases out of 2,471 terminations
with the same case category exclusions as in the other comparison groups.


Data were coded from docket sheets and complaints available via
PACER. Thus, the case category, time-related information such as date of
filing and date of disposition, and the case’s disposition, including informa-
tion suggesting a settlement, were obtained directly from court records.
Useable disposition information was found for 3,328 cases. Each case’s dis-
position was initially recorded using a free text field. Docket sheets for cases
with uncertain initial disposition codes were reinspected and, if appropriate,
recoded. The field was then analyzed and assigned one of the dispositions
reported in Table 2.


Uniquely coding case outcomes based on court docket information, as
expected, proved difficult. Clearly, some disposition categories overlap, such
as “Failure to state a claim or other Rule 12 ruling” and “Summary judgment,
judgment on pleadings, motion before trial.” Part of the overlap is attribut-
able to courts using nonunique terminology for what may be the same
disposition in different cases.


For present purposes, the important distinction is between cases that
settled and those that did not. Uncertainty exists in coding for this
dichotomy because of the multiple dispositions that may represent settled
cases, as represented by the six settlement categories reported in Table 2.
Most of the categories coded as settlements are based on inferences without
express information that a case settled. Some of these cases likely did not
settle but, absent first-hand knowledge of the cases, settlement was the most
likely outcome. Some of the cases coded as not settled in other categories
likely did settle but one cannot infer that from the docket information.
Additional uncertainty is attributable to possible coding error. Furthermore,
additional cases likely settled after some formal adjudication, including trial
and notice of appeal, occurred.55 For purposes of the settlement rates
reported here, we do not count these as settlements because the cases
resolved after a formal ruling materially affected the likelihood of plaintiffs’
success or failure.


Some further coding refinement is needed to explore the two different
meanings of settlement explored here. For the different meanings of


55Eisenberg & Heise, supra note 10; Hyman et al., supra note 9.
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settlement, the key disposition codes needed for the refined analysis, such as
default judgment, transferred, and remanded, are reasonably clear. Addi-
tional coding information about the data is reported elsewhere.56


56Eisenberg & Lanvers, supra note 48.


Table 2: Case Disposition Codes Used, EDPA and NDGA, 2001–2002


Disposition
Number
of Cases


% of
Sample


Arbitration enforced 13 0.39
Bankruptcy 22 0.66
Bench ruling/trial 60 1.80
Consolidated 25 0.75
Default judgment 55 1.65
Dismissal/withdrawal to allow refiling 2 0.06
Enforce other district judgment 3 0.09
Failure to comply with order or miscellaneous procedural failure 47 1.41
Failure to serve or failure to prosecute 157 4.72
Failure to state a claim or other Rule 12 ruling 38 1.14
In forma pauperis case denied or dismissed 108 3.25
Jury trial 65 1.95
Lack of jurisdiction 26 0.78
Miscellaneous orders without settlement 55 1.65
Moot 10 0.30
Motion to dismiss, other 132 3.97
Other withdrawal, no evidence of settlement 8 0.24
Pending/undetermined 26 0.78
Referred to arbitration or mediation 23 0.69
Remanded 102 3.06
Settled 702 21.09
Settled MDL 9 0.27
Settlement inferred, Rule 41(a)(1) 383 11.51
Settlement inferred, by stipulation 227 6.82
Settlement inferred, consent judgment/order 58 1.74
Settlement inferred, voluntary dismissal 402 12.08
Statistical or administrative closing 26 0.78
Summary judgment, judgment on pleadings, motion before trial 404 12.14
Transferred 140 4.21
Total 3,328 100


Note: Sample consists of employment discrimination cases, constitutional tort cases, and a
random sample of noncivil rights cases, excluding Social Security appeals, U.S. seizures of
property, student loans, incorporation of foreign judgments, and residual statutory actions (AO
codes 863–865, 625, 690, 152, some 890 (see note 54 supra)) and all cases with AO codes 441,
442, 443, 510–555. Time period covered includes cases filed from January 8, 2002 to July 8, 2002
or cases terminated from July 8, 2001 to January 7, 2002.
Source: PACER.
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Because the 2001 and 2002 subsamples were selected differently—one
based on terminated cases and one based on filed cases—one possible
concern is that they produce heterogeneous samples that cannot reasonably
be combined. We therefore explored the relation between the settlement
rates in the 2001 and 2002 subsamples for the two districts. With one excep-
tion, the 95 percent confidence intervals for the settlement rates overlap for
each of the five components of the 2001 and 2002 samples (employment,
constitutional tort, other, contract, and tort), within each district. The one
exception is that the tort settlement rate in the EDPA was significantly higher
in cases terminated before 2002 than in cases filed in 2002, rising from 79.8
percent in the earlier group to 92.0 percent in the later group of cases. For
most purposes, it is reasonable to combine the 2001 and 2002 samples
though we should be careful about inferences based on the EDPA tort cases
that may be sensitive to time of filing.


IV. Results


We first report on the sensitivity of results to the choice of settlement rate
measures discussed in Section II. Settlement rates based on this study are
then presented.


A. The Importance of Definitions


Assuming reliability in coding case dispositions, we noted above that non-
trivial questions arise in defining settlement rates. The results we first report
illustrate how settlement rates vary depending on the choice of cases to
include in the rate calculation.


Table 3 describes the settlement rates in our sample of 3,328 cases
using settlement as a proxy for plaintiff success. Within the plaintiff-success
approach to settlement, the table demonstrates the consequences of the
choice of what cases to include in the settlement rate calculation. The
“Settlement Rate 1” column excludes from the denominator in the settle-
ment rate calculation cases that have no definitive outcome and may be
settled or otherwise resolved at a future time or in a different forum. These
nonterminating dispositions consist of cases on hold due to bankruptcy
proceedings, cases being resolved via arbitration, cases remanded to state
court, cases transferred to another federal district, cases closed by the AO for
statistical purposes but that presumably could revive, cases consolidated with
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other cases, and other infrequent nonterminating dispositions. “Settlement
Rate 2” includes the nonterminating cases in the denominator in the settle-
ment rate calculation. It is the settlement rate one could arrive at if focusing
on how each filing is disposed of and counting as a settlement only disposi-
tions that appear to be settlements without accounting for the known uncer-
tainty in outcomes for nonterminating dispositions. Since Settlement Rate 2
has a larger denominator than Settlement Rate 1, it is always lower than
Settlement Rate 1, with the difference peaking at over 22 percent for EDPA
tort cases.


Table 4 shifts the definition of settlement rate to the rate of disputes
resolved without adjudication. The difference between this measure and
Table 3’s measure is in the treatment of cases terminated as the result of
dismissals for lack of prosecution, dismissals for failure to effectuate service
of process, or default judgments. These are cases in which no meaningful
disputed adjudication has occurred but the case has been effectively termi-
nated. Including these cases as settlements provides a measure of settlement
as an alternative to adjudication and is closer to the approach used by Ross


Table 3: Case Categories, Number of Cases, and Settlement Rates as
Proxies for Plaintiff Success, EDPA and NDGA, 2001–2002


District Case Category
Number of Cases (for


Settlement Rate 1)


Settlement Rate 1 (%);
(95% CI) (Excludes


Nonterminating Cases)
Settlement Rate 2
(%); (95% CI)


EDPA Employment disc. 415 82.4; (78.7–86.1) 77.0; (73.1–80.9)
EDPA Constitutional tort 580 45.0; (40.9–49.1) 42.4; (38.5–46.3)
EDPA Other 169 63.3; (56.0–70.6) 54.0; (47.1–61.0)
EDPA Contract 170 65.3; (58.1–72.5) 55.8; (48.9–62.7)
EDPA Tort 274 87.2; (83.3–91.2) 64.8; (59.9–69.7)
NDGA Employment disc. 542 55.5; (51.3–59.7) 52.7; (48.6–56.8)
NDGA Constitutional tort 275 27.3; (22.0–32.6) 24.8; (19.9–29.6)
NDGA Other 207 57.0; (50.2–63.8) 51.5; (45.0–58.0)
NDGA Contract 160 72.5; (65.6–79.4) 58.9; (52.0–65.8)
NDGA Tort 174 63.8; (56.6–71.0) 50.0; (43.4–56.6)


Note: “Other” terminations and filings were a random sample of noncivil rights cases, exclud-
ing Social Security appeals, U.S. seizures of property, student loans, incorporation of foreign
judgments, and residual statutory actions (AO codes 863–865, 625, 690, 152, some 890 (see note
54 supra)) and all cases with AO codes 441, 442, 443, 510–555. CI = confidence interval. Time
period covered includes cases filed from January 8, 2002 to July 8, 2002 or cases terminated from
July 8, 2001 to January 7, 2002. Settlement Rate 1 excludes from the settlement rate denomi-
nator cases with nonterminating dispositions; Settlement Rate 2 includes in the settlement rate
denominator cases with nonterminating dispositions. Number of cases for Settlement Rate 2
totals 3,328.
Source: PACER.
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in reporting a settlement rate of over 95 percent. However, this approach
obviously abandons linking settlement to plaintiff success. Dismissals for lack
of prosecution cannot reasonably be regarded as successful.


Table 4 shows the sensitivity of settlement rates to the treatment of
nonadjudicative terminations. Settlement Rate 1 and Settlement Rate 2
noticeably differ for tort cases, employment discrimination cases, other
cases, and contract cases in the EDPA. They also significantly differ for
contract cases and tort cases in the NDGA.


We believe that the settlement rate that excludes nonterminating dis-
positions (Settlement Rate 1) is a more realistic proxy for plaintiff success.
Since that is our primary interest in settlement rates in this article, we will use
Settlement Rate 1 and settlement as a proxy for plaintiff success, the method
used to compute Table 3, in the analyses that follow.


B. Settlement Rates by District and Case Category


Settlement rates tend to be discussed in aggregate terms, as if a single
settlement rate such as, for example, 95 percent, can reflect all case


Table 4: Case Categories, Number of Cases, and Settlement Rates as
Proxies for Nonadjudicated Terminations, EDPA and NDGA, 2001–2002


District Case Category
Number of Cases (for


Settlement Rate 1)


Settlement Rate 1 (%);
(95% CI) (Excludes


Nonterminating Cases)
Settlement Rate 2
(%); (95% CI)


EDPA Employment disc. 415 83.9; (80.3–87.4) 78.4; (74.5–82.2)
EDPA Constitutional tort 580 50.6; (46.5–54.7) 47.6; (43.6–51.6)
EDPA Other 169 76.3; (69.9–82.8) 65.2; (58.5–71.8)
EDPA Contract 170 76.5; (70.1–82.9) 65.3; (58.7–72.0)
EDPA Tort 274 89.0; (85.3–92.8) 66.1; (61.3–71.0)
NDGA Employment disc. 542 65.9; (61.9–69.9) 62.5; (58.5–66.5)
NDGA Constitutional tort 275 37.9; (32.1–43.6) 34.3; (28.9–39.7)
NDGA Other 207 70.2; (64.0–76.5) 63.4; (57.2–69.7)
NDGA Contract 160 79.4; (73.1–85.7) 64.5; (57.8–71.2)
NDGA Tort 174 72.1; (65.4–78.8) 56.4; (49.8–62.9)


Note: “Other” terminations and filings were a random sample of noncivil rights cases, exclud-
ing Social Security appeals, U.S. seizures of property, student loans, incorporation of foreign
judgments, and residual statutory actions (AO codes 863–865, 625, 690, 152, some 890 (see note
54 supra)) and all cases with AO codes 441, 442, 443, 510–555. CI = confidence interval. Time
period covered includes cases filed from January 8, 2002 to July 8, 2002 or cases terminated from
July 8, 2001 to January 7, 2002. Settlement Rate 1 excludes from the settlement rate denomi-
nator cases with nonterminating dispositions; Settlement Rate 2 includes in the settlement rate
denominator cases with nonterminating dispositions. Number of cases for Settlement Rate 2
totals 3,328.
Source: PACER.
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outcomes. As the settlement rate literature shows, this is an oversimplifica-
tion. Nevertheless, a single aggregate rate can facilitate discussion or com-
parison. So our initial report is of aggregate settlement rates that encompass
all the studied nonterminating cases.


In aggregating across the two districts and case categories, the complex
observational sample constructed suggests the use of weights in the statistical
analysis because the probability of a case being included in the sample varied
by district, case category, and time.57 In the results below, probability weights
are used where appropriate, with the weight assigned to a case being the
inverse of the probability of the case being in the sample.


Table 5 reports the aggregate results. If one seeks a single rate to
summarize case outcomes, Table 5 suggests it should be about 67 percent, or
two-thirds of terminated cases. However, the table also shows that a single
aggregate rate may be misleading. The aggregate estimate for the EDPA is
71.6 percent and for the NDGA is 57.8 percent, about 14 percent less than
the EDPA. The 95 percent confidence intervals do not overlap, indicating
that the districts have statistically significantly different settlement rates.
Table 3 suggests that the differing rate is not an artifact of different case
category mixes, as three of five case categories have statistically significantly
lower settlement rates (Settlement Rate 1) in the NDGA.


Table 3 reports settlement rates by case category, but it does not aggre-
gate the case categories across districts. Table 6 does that but it should be
read with the cautionary note that combining rates across districts may not
always be appropriate.


57See Roderick J. Little, To Model or Not to Model? Competing Modes of Inference for Finite
Population Sampling, 99 J. Am. Statistical Ass’n 546 (2004).


Table 5: Aggregate Settlement Rates: EDPA and NDGA, 2001–2002


Percent Settled 95% Confidence Interval Number of Cases


EDPA & NDGA aggregated 66.9 64.7–69.0 2,966
EDPA aggregated 71.6 68.8–74.4 1,608
NDGA aggregated 57.8 54.9–60.8 1,358


Note: Time period covered includes cases filed from January 8, 2002 to July 8, 2002 or cases
terminated from July 8, 2001 to January 7, 2002. Settlement rate excludes from the settlement
rate denominator cases with nonterminating dispositions. Settlement rates and confidence
intervals account for sample design.
Source: PACER.
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With that caveat, we note that the settlement rate in tort cases is
statistically significantly higher than the rate in other case categories. The
settlement rate in constitutional tort cases is statistically significantly lower
than the settlement rate in any other class of cases. The aggregate tort
settlement rate is not substantially different from the 70 percent to 80
percent rate often reported in the settlement literature discussed above. The
employment discrimination settlement rate is higher than that reported by
Eisenberg-Schwab for 1980–1981 or by Nielsen et al. This likely is attribut-
able to the districts (especially the EDPA) included in this study, as explored
in Section V. The low settlement rate in constitutional tort cases is consistent
with earlier results from Eisenberg-Schwab and Eisenberg.


C. Settlement Rates by Category of Employment Discrimination Case


The substantial interdistrict difference in employment discrimination case
settlement rates suggests looking more deeply for the source of the differ-
ence. Employment discrimination cases are heterogeneous. Differences in
case outcome characteristics have been observed between types of employ-
ment discrimination cases.58 Table 7 reports settlement rates for race, sex,


58David B. Oppenheimer, Verdicts Matter: An Empirical Study of California Employment Dis-
crimination and Wrongful Discharge Jury Verdicts Reveals Low Success Rates for Women and
Minorities, 37 U.C. Davis L. Rev. 511 (2003).


Table 6: Aggregate Settlement Rates: EDPA and NDGA, 2001–2002 by
Case Category


Percent Settled 95% Confidence Interval Number of Cases


Employment discrimination 67.2 64.3–70.0 957
Constitutional tort 39.3 36.1–42.5 855
Other 60.9 55.7–66.1 376
Contract 67.6 62.2–73.0 330
Tort 81.6 78.1–85.1 448


Note: Time period covered includes cases filed from January 8, 2002 to July 8, 2002 or cases
terminated from July 8, 2001 to January 7, 2002. Settlement rate excludes from the settlement
rate denominator cases with nonterminating dispositions. Settlement rates and confidence
intervals account for sample design.
Source: PACER.
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and age cases for the two districts.59 The pattern within districts is reasonably
consistent. No settlement rate within each district differed statistically sig-
nificantly from another settlement rate in the district. The most noticeable
within-district effect is the low settlement rate, 51.6 percent, in NDGA race
cases. The pattern across districts is consistent in its difference within case
category. The three classes of employment discrimination cases in NDGA
each had a noticeably lower settlement rate than the three classes of cases in
EDPA. Two of the differences are statistically significant, with the age case
difference nearly so and less likely to achieve statistical significance due to a
lower number of cases.


What happens to the nonsettling NDGA cases? We report elsewhere a
much higher rate of summary judgment in NDGA employment discrimina-
tion cases than in EDPA employment cases. The summary judgment rate for
race discrimination cases in the NDGA was 28.2 percent compared to 9.9
percent in the EDPA.60 The summary judgment rate for sex discrimination
cases in the NDGA was 22.0 percent compared to 4.3 percent in the EDPA.


59Disability and other categories of employment discrimination cases are not included in
Table 6. For discussion of disability and other employment discrimination case categories, see
Charlotte L. Lanvers, Different Federal District Court, Different Disposition: An Empirical
Comparison of ADA, Title VII, Race and Sex, and ADEA Employment Dispositions in the
Eastern District of Pennsylvania and the Northern District of Georgia, 16 Cornell J. L. & Pub.
Pol’y 381, 395 (2007).


60Summary judgment rates in these data are discussed in Eisenberg & Lanvers, supra note 48.
Rates reported here use the same denominator as is used to compute settlement rates.


Table 7: Class of Employment Discrimination Cases and Settlement Rates,
EDPA and NDGA, 2001–2002


District Case Category Percent Settled 95% Confidence Interval Number of Cases


EDPA Race 79.3 71.6–86.9 111
EDPA Sex 85.8 79.3–92.4 113
EDPA Age 77.9 67.8–88.0 68
NDGA Race 51.6 44.9–58.4 213
NDGA Sex 61.6 54.5–68.7 185
NDGA Age 59.6 45.8–73.4 52


Note: Time period covered includes cases filed from January 8, 2002 to July 8, 2002 or cases
terminated from July 8, 2001 to January 7, 2002. Settlement rate excludes from the settlement
rate denominator cases with nonterminating dispositions. Settlement rates and confidence
intervals account for sample design.
Source: PACER.
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And the rate for age discrimination cases in the NDGA was 28.3 percent
compared to 11.6 percent in the EDPA. Thus, about 60 percent of the
difference in race case settlement rates, over 70 percent of the difference in
sex case rates, and over 80 percent of the difference in age case rates is
explained by the differences in summary judgment rates. NDGA employ-
ment discrimination case plaintiffs suffer summary judgment more and
settle less than EDPA cases.


V. Discussion


Our results, plus those in prior settlement research, suggest a hierarchy of
settlement rates by case category. Of major case categories consisting of tort,
contract, employment discrimination, and constitutional tort, tort cases tend
to have the highest settlement rates, then contract cases, then employment
discrimination cases, followed by constitutional tort cases. If contract cases
serve as a kind of reference category, tort cases have relatively high settle-
ment rates and the two civil rights categories have relatively low rates. We
discuss the high and low rate categories in turn.


A. Tort Cases


The aggregate tort settlement rate we find is not substantially different from
the 70 percent to 80 percent rate often reported in the prior tort settlement
literature. The association between the use of contingent fees and tort
litigation61 may suggest why tort settlement rates tend to be higher than
settlement rates in other case categories. Although the theoretical literature
on the relation between fee arrangements and settlement rates is ambigu-
ous,62 plaintiffs’ contingent fee attorneys have little incentive to bring weak
cases with low prospects of recovery other than likely rare high-risk, high-
potential payoff cases. Hourly pay fee arrangements, which are more


61E.g., Herbert M. Kritzer, The Impact of Fee Arrangement on Lawyer Effort, 19 Law & Soc’y
Rev. 251, 264 & n.17 (1985) (showing that “most tort plaintiffs hire lawyers on a contingent fee
basis” and that a much smaller fraction of contract plaintiffs do so). But note the United
Kingdom shows a high settlement rate for accident cases in a system with fee rules that differ
from the U.S. rules. Harris et al., supra note 4, at 46, 93; Royal Commission supra note 4, at 171,
175.


62See Herbert M. Kritzer, Lawyer Fees and Lawyer Behavior in Litigation: What Does the
Empirical Literature Really Say? 80 Tex. L. Rev. 1943, 1947–48 (2002).
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prevalent in contractual contexts, have different economic incentives and
attorneys benefit from case activity regardless of outcome. In addition, con-
tingent fee attorneys have an economic incentive “to obtain a respectable
settlement with relatively slight effort . . . .”63


The link between obtaining a settlement (or victory at trial) and attor-
ney compensation creates a powerful incentive to screen cases. The available
empirical evidence is that plaintiffs’ tort attorneys substantially screen cases
and accept a minority of opportunities to represent clients. Herbert Kritzer’s
study of Wisconsin attorneys reported an overall contingency fee case accep-
tance rate of 34 percent.64 For high-volume practices, the acceptance rate
dropped off sharply to 8 percent.65 Stephen Daniel’s and Joanne Martin’s
survey of Texas plaintiffs’ lawyers found that, depending on attorneys’
average case size, a range of about one-third to less than 20 percent of calls
led to representation contracts.66 The median acceptance rate for firms with
the largest cases (mean case value greater than $200,00067) was 10 percent.68


If contingency fee tort attorneys effectively screen based on the merits of
cases more than hourly attorneys, and if settlement is a reasonable proxy for
case success, the high tort settlement rate may suggest that filed tort cases
are, on average, more meritorious than other classes of cases.


However, the full explanation cannot be that simple. Results vary sub-
stantially, tort case settlement rates differ by about 18 percent across our two
districts, and the difference is statistically significant. The tort case settlement


63Kevin M. Clermont & John D. Currivan, Improving on the Contingent Fee, 63 Cornell L. Rev.
529, 536 (1978). For a review of evidence concerning the effects of fee arrangements on
attorney effort, see Kritzer, supra note 62, at 1968–69) (little evidence of different time spent on
matters between hourly and contingent fee attorneys); Herbert M. Kritzer, Fee Arrangements
and Negotiation, 21 Law & Soc’y Rev. 341, 346 (1987) (evidence from negotiations shows the
“overriding importance of money in the demands of the contingent fee lawyer” compared to the
hourly fee lawyer).


64Herbert M. Kritzer, Seven Doqqed Hyths Concerning Contingeng Fees, 80 Wash. U. L. Q. 739,
755 (2002).


65Id. at 756.


66Stephen Daniels & Joanne Martin, It Was the Best of Times, It Was the Worst of Times: The
Precarious Nature of Plaintiffs’ Practice in Texas, 80 Tex. L. Rev. 1781, 1789 (2000).


67Id. at 1786.


68Id. at 1789.
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rate we find is significantly higher than the settlement rate for other classes
of cases in the EDPA but not in the NDGA. Eaton et al.’s thorough study of
Georgia state court tort cases reported a settlement rate of less than 60
percent.69 Even if the results from the bulk of other studies suggest that the
EDPA may be more representative on this issue than is the NDGA, the
interdistrict variation suggests either that plaintiffs bring cases with different
average merits in the two districts, or that the judges treat the cases brought
differently, or some combination of the two. The former explanation is
difficult to study but the latter can be assessed by exploiting the random
assignment of cases to assess the relation between individual judges and case
outcomes. This is a promising topic for future work, although evidence in
other studies suggests no consistent association between individual judge
and case outcome in the mass of civil cases.70 For now we merely note the
plausible association between contingency fee use and relatively high settle-
ment rates.


B. Constitutional Tort Cases


In both districts studied here, and in earlier studies reviewed above, consti-
tutional tort case settlement rates are low compared to other large classes of
civil litigation. Constitutional tort cases combine at least three factors that
may contribute to low settlement rates. First, constitutional tort cases are
eligible for fee shifting under 42 U.S.C. Section 1988(b). It is possible that
fee shifting, which in practice operates in favor of plaintiffs but not defen-
dants, encourages more lawsuits, including less meritorious ones. However,
evidence suggested that enactment of civil rights case fee shifting did not
result in noticeable increases in civil rights case filings71 and earlier work


69Eaton et al., supra note 39.


70Compare Orley Ashenfelter, Theodore Eisenberg & Stewart J. Schwab, Politics and the Judi-
ciary: The Influence of Judicial Background on Case Outcomes, 24 J. Legal Stud. 257 (1995);
Gregory C. Sisk, Michael Heise & Andrew P. Morriss, Charting the Influences on the Judicial
Mind: An Empirical Study of Judicial Reasoning, 73 N.Y.U. L. Rev. 1377, 1463–65 (1998); Denise
M. Keele, Robert W. Malmsheimer, Donald W. Floyd & Lianjun Zhang, An Analysis of Ideo-
logical Effect in Published Versus Unpublished Judicial Opinions, 6 J. Empirical Legal Stud. 213
(2009); Max M. Schanzenbach, Racial and Sex Disparities in Sentencing: The Effect of District-
Level Judicial Demographics, 34 J. Legal Stud. 57 (2005), with Max M. Schanzenbach &
Emerson H. Tiller, Strategic Judging Under the U.S. Sentencing Guidelines: Positive Political
Theory and Evidence, 23 J. L. Econ. & Org. 24 (2007).


71Schwab & Eisenberg, supra note 4, at 760.
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suggested that those “who think there are many valid [constitutional tort]
claims without remedy must reassess the efficacy of the existing fee mecha-
nism to promote constitutional remedies.”72


The fee-shifting statute explanation is additionally questionable
because constitutional tort lawyers may have as strong an incentive to screen
cases as do contingency fee lawyers. Most constitutional tort plaintiffs likely
are unable to afford substantial hourly rates so the lawyer usually knows that
recovery of a fee depends on success, not on putting in billable hours of
work. Section 1988(b) shifts the source of the funding for plaintiff’s attorney
from the client recovery to the defendant, though even here the settlement
may require that the plaintiff’s attorney be paid out of the recovery.73 Failure
carefully to screen should be about as devastating to constitutional tort
attorneys as it is to pure contingent fee attorneys.74


Second, constitutional tort cases usually require action under color of
law and state action.75 Governments or their officials, therefore, are usually
defendants in such cases. Prior studies suggest that governmental litigants
differ in their behavior and case processing than other litigants.76 And the
plaintiffs in constitutional tort cases, which often involve encounters with the
police,77 may not be the strongest candidates for jury or judge sympathy.78


These distinct characteristics, we suspect, contribute to the low observed
settlement rates in constitutional tort cases. For now we suggest that the


72Id. at 781.


73Evans v. Jeff D., 475 U.S. 717 (1986).


74Earlier work shows that the bulk of civil rights litigation is by private attorneys and not by
institutional actors such as the ACLU or the NAACP. Schwab & Eisenberg, supra note 4, at
767–68.


75E.g., Lugar v. Edmonson Oil Co., 457 U.S. 922 (1982).


76Theodore Eisenberg & Henry Farber, The Government as Litigant: Further Tests of the Case
Selection Model, 5 Am. L. & Econ. Rev. 94 (2003); Herbert M. Kritzer, The Government Gorilla:
Why Does Government Come Out Ahead in Appellate Courts, in In Litigation: Do the “Haves”
Still Come Out Ahead? (Herbert M. Kritzer & Susan Silbey eds. 2003); Schwab & Eisenberg,
supra note 4.


77Schwab & Eisenberg, supra note 4, at 735 (tbl. V) (156 of 513 constitutional tort cases involved
actions against the police).


78Jon O. Newman, Suing the Lawbreakers: Proposals to Strengthen the Section 1983 Damage
Remedy for Law Enforcers’ Misconduct, 87 Yale L.J. 447 (1978).
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nature of the defendant in constitutional tort cases may be the most plau-
sible explanation for low settlement rates.


Third, constitutional tort cases have by far the highest rate of in forma
pauperis filings. Over 10 percent of constitutional tort filings (102 of 903)
were unsuccessful in forma pauperis cases. No other case category had even
1 percent of filings in forma pauperis.


So careful screening should drive settlement rates up while the govern-
ment as defendant and in forma pauperis filings are expected to drive
settlement rates down. The experienced attorney likely knows governmental
defendants’ reluctance to settle, which should in turn influence case accep-
tance. This should tend to diminish settlement rate differences between
constitutional tort cases and other cases, yet they persist and are substantial.


C. Employment Discrimination Cases


A substantial literature suggests that employment discrimination cases fare
poorly compared to other classes of cases.79 If settlement rates are a proxy for
success rates, our results provide mixed support for this poor performance.
In the NDGA, the employment case settlement rate was significantly lower
than the contract case settlement rate and noticeably lower than the tort case
settlement rate. In the EDPA, however, employment cases settled at rates
higher than contract cases and not significantly different than tort cases. The
aggregate employment case settlement rate for the two districts was signifi-
cantly lower than the rate for tort cases but not lower than the rate for
contract cases. This absence of difference is consistent with Clermont
and Schwab’s report of long-term federal employment discrimination case
settlement rates that are not noticeably different from settlement rates in
other classes of cases.80


However, the interdistrict difference we find has not been stable over
time. The interdistrict variation in employment cases led us to reexamine
data from an earlier study of these districts. This interdistrict variation was
not found in a study that included the EDPA and the NDGA for cases filed
in 1980–1981, where both districts showed low employment case settlement


79E.g., Clermont & Schwab, supra note 15; Kevin M. Clermont & Theodore Eisenberg, Plain-
tiphobia in the Appellate Courts: Civil Rights Really Do Differ from Negotiable Instruments,
2002 Ill. L. Rev. 947; Theodore Eisenberg, Appeal Rates and Outcomes in Tried and Non-Tried
Cases, 1 J. Empirical Legal Stud. 659 (2004).


80Clermont & Schwab, supra note 15.
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rates.81 The employment case settlement rates found in Nielsen et al.’s major
study82 suggest that such cases have low settlement rates compared to other
studies’ reports of settlement rates.


To further explore the pattern of employment case settlement rates
compared to other cases and to reduce the sensitivity of our results to the two
districts studied in detail, we used the computerized AO data for the time
period of this study to explore comparative settlement rates in employment
cases, contract cases, and personal injury tort cases. The AO disposition codes
are insufficiently reliable to support precise estimates of absolute levels of
settlement rates83 and we suspect that the rates we derive using the AO
disposition codes are generally too high. But, assuming random limitations in
the coding scheme or its application, the AO data can provide insights into the
relative settlement rates across case categories. Since our two-district data and
prior work leave the status of employment cases somewhat uncertain, we use
the AO data to help locate employment cases in the settlement rate hierarchy.


Table 8 shows, for each federal circuit, the settlement rate in employ-
ment discrimination cases (AO code 442), the general AO contract case
category (AO code 190), and personal injury tort cases (AO codes 310–368).
The pattern strongly supports the notion that employment cases settle less
frequently than contract or tort cases. In every circuit, the settlement rate was
lower in employment cases than in the other two case categories. In 11 of 12
circuits,84 the employment case settlement rate was statistically significantly
different from the tort settlement rate and the contract rate, with only the
small D.C. and First Circuits failing to achieve statistical significance (p < 0.05)
in comparison with both contract and tort cases, as shown by the 95 percent
confidence intervals in the table. In nine circuits, the difference between
employment and contract cases was significant at p < 0.01 and in 10 circuits
the difference between employment and tort cases was significant at p < 0.01.


Further analysis of the Third Circuit (the circuit in which the EDPA is
located) cases by district suggests that the EDPA pattern we observe for


81Eisenberg & Schwab, supra note 70, at 600 (tbl. II). That source reports on Title VII case
results combined for the EDPA, the NDGA, and the CDCA. Inspection of the data files used for
that study showed no meaningful interdistrict variation.


82Nielsen et al., supra note 35.


83Hadfield, supra note 1.


84Computerized case outcome information is not available for the Federal Circuit.
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Table 8: Settlement Rates by Circuit, Administrative Office Data,
2001–2002


Circuit Case Category Proportion Settled Lower 95% CI Upper 95% CI N


DC Employment 0.659 0.589 0.729 176
DC Contract 0.702 0.609 0.795 94
DC Tort 0.748 0.671 0.825 123
1 Employment 0.796 0.743 0.848 225
1 Contract 0.871 0.837 0.905 372
1 Tort 0.841 0.808 0.874 478
2 Employment 0.706 0.677 0.735 943
2 Contract 0.836 0.815 0.858 1,124
2 Tort 0.862 0.843 0.881 1,284
3 Employment 0.809 0.782 0.836 828
3 Contract 0.840 0.817 0.863 1,000
3 Tort 0.958 0.952 0.964 4,116
4 Employment 0.720 0.691 0.749 921
4 Contract 0.852 0.829 0.875 911
4 Tort 0.787 0.763 0.811 1,131
5 Employment 0.738 0.712 0.764 1,065
5 Contract 0.791 0.767 0.816 1,074
5 Tort 0.871 0.856 0.885 2,061
6 Employment 0.743 0.716 0.771 982
6 Contract 0.817 0.790 0.844 802
6 Tort 0.876 0.857 0.894 1,197
7 Employment 0.737 0.712 0.762 1,208
7 Contract 0.831 0.804 0.858 750
7 Tort 0.829 0.800 0.858 650
8 Employment 0.723 0.694 0.752 906
8 Contract 0.829 0.797 0.860 549
8 Tort 0.800 0.770 0.830 685
9 Employment 0.769 0.746 0.793 1,219
9 Contract 0.830 0.810 0.850 1,322
9 Tort 0.832 0.813 0.851 1,446


10 Employment 0.795 0.765 0.824 721
10 Contract 0.824 0.791 0.858 490
10 Tort 0.879 0.855 0.903 686
11 Employment 0.802 0.784 0.820 1,945
11 Contract 0.865 0.842 0.888 881
11 Tort 0.883 0.862 0.903 939


Note: CI = confidence interval. Includes personal-injury tort categories (AO codes 310–368),
the general contract category (AO code 190), and employment discrimination cases (AO code
442). AO disposition codes 5, 12, 13, and 14 are counted as settlements; codes 3, 6, 7, 8, 9, 15,
17, 19, and 20 are counted as nonsettlements. Other disposition codes are excluded. For AO
disposition coding, see note 16 supra. Time period covered includes cases filed from January 1,
2002 to July 1, 2002 or cases terminated from July 1, 2001 to December 31, 2001.
Source: Inter-University Consortium for Political and Social Research, Federal Court Cases:
Integrated Data Base, 1970–2000, ICPSR Study No. 8429 (2001), and subsequent studies in that
series.
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employment cases is atypical. Table 9 compares the settlement rates for the
EDPA with the settlement rates in other Third Circuit districts combined. It
shows that in the EDPA, the settlement rate in employment cases exceeded
that in contract cases. But, in the other Third Circuit districts, the settlement
rate in employment cases was statistically significantly lower than both con-
tract cases and tort cases. The EDPA settlement rate pattern differs from that
in every other circuit as well as the aggregate results for the other districts
within the Third Circuit.


Figure 1 extends the comparison of settlement rates to all federal
terminations from 1979 through 2006. We again rely on the federal data not
for the absolute level of settlement but for the relative settlement rates across
case categories. These AO data show a consistent pattern over time. Tort
cases have the highest settlement rate and employment discrimination cases
and constitutional tort cases have lower settlement rates. The largest persis-
tent gap is between the pairs of categories—contract and tort cases on the
one hand and employment discrimination and constitutional tort cases on
the other. A smaller but persistent gap since the 1990s persists between
employment discrimination cases and constitutional tort cases. Since the
mid-1990s a substantial gap also exists between tort cases and contract cases.
A separate line for tort cases excluding products liability cases shows that the
recent tort-contract gap is attributable to products cases. A few large aggre-
gate products case settlements appear to be driving this trend.


Table 9: Settlement Rates, EDPA Compared to Other Third Circuit Dis-
tricts, Administrative Office Data, 2001–2002


District Case Category Proportion Settled Lower 95% CI Upper 95% CI N


EDPA Employment 0.887 0.853 0.921 336
EDPA Contract 0.839 0.804 0.874 416
EDPA Tort 0.983 0.978 0.987 3,472
Other 3d Cir. dists. Employment 0.756 0.718 0.794 492
Other 3d Cir. dists. Contract 0.841 0.811 0.870 584
Other 3d Cir. dists. Tort 0.825 0.795 0.854 644


Note: CI = confidence interval. Includes only Third Circuit cases consisting of personal-injury
tort categories (AO codes 310–368), the general contract category (AO code 190), and employ-
ment discrimination cases (AO code 442). AO disposition codes 5, 12, 13, and 14 are counted
as settlements. AO disposition codes 3, 6, 7, 8, 9, 15, 17, 19, and 20 are counted as nonsettle-
ments. Other disposition codes are excluded. Time period covered includes cases filed from
January 1, 2002 to July 1, 2002 or cases terminated from July 1, 2001 to December 31, 2001. For
AO disposition coding, see note 16 supra.
Source: Inter-University Consortium for Political and Social Research, Federal Court Cases:
Integrated Data Base, 1970–2000, ICPSR Study No. 8429 (2001), and subsequent studies in that
series.
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Taking a step back from the broader-based AO data, the pattern of
relatively low employment discrimination settlement rates is widespread and
the EDPA, in the time period covered by this study, appears to be an outlier
in this respect. On balance, the weight of the empirical evidence supports
lower employment case settlement rates in most places but not a monolithic
pattern.


To the extent that employment cases have a low settlement rate, what
are possible explanations? It is unlikely that employment attorneys fail to
substantially screen their cases on the merits. As in the case of constitutional
tort cases, fee shifting exists and the lawyers likely look to recovery or to the
defendant for their fee. However, a highly paid employee plaintiff may be
able to pay an hourly rate. Nevertheless, one report has it that plaintiffs’
counsel accept only 5 percent of the employment discrimination claims


Figure 1: Settlement rate over time, federal courts by major case category.
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Note: Includes personal-injury tort categories (AO codes 310–368), the general contract cat-
egory (AO code 190), and employment discrimination cases (AO code 442). AO disposition
codes 5, 12, 13, and 14 are counted as settlements. AO disposition codes 3, 6, 7, 8, 9, 15, 17, 19,
and 20 are counted as nonsettlements. Other disposition codes are excluded. For AO disposi-
tion coding, see note 16 supra. Time period covered includes cases filed from January 1, 2002
to July 1, 2002 or cases terminated from July 1, 2001 to December 31, 2001.
Source: Inter-University Consortium for Political and Social Research, Federal Court Cases:
Integrated Data Base, 1970–2000, ICPSR Study No. 8429 (2001), and subsequent studies in that
series.
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brought to them by prospective clients,85 a case acceptance rate lower than
that reported for plaintiffs’ tort attorneys. So substantial screening likely is
occurring and the question remains why employment discrimination attor-
neys bring a disproportionately large fraction of unsuccessful cases.


D. Intercategory Merits


One possible explanation for low settlement rates in employment and con-
stitutional tort cases is the behavior of potential plaintiffs. Perhaps civil rights
victims are more prone to seek vindication in court, and bring, on average,
weaker cases than tort or contract plaintiffs. Attorney screening might only
partially stem the tide of a weaker set of claims, leaving a residue of weaker
cases that result in lawsuit filings. The weaker civil rights cases filed would be
expected to lead to lower observed settlement rates. On this view, the differ-
ence in settlement rates reflects differences in the merits of cases filed, not
difference in their treatment once filed.


However, what we know about claiming rates does not support this
thesis. According to data from the CLRP, 18.7 percent of tort disputes
resulted in litigation compared to only 3.9 percent of discrimination disputes
and 11.9 percent of disputes with government.86 The tort rate likely is driven
up by motor vehicle cases, which have higher claiming rates than other tort
cases.87 But our data and the CLRP data include motor vehicle cases so a
greater propensity to claim in such cases should manifest itself in the
observed settlement rates. A 1967 study of lawyer use in Detroit showed a
near-zero rate of lawyer use in employer-employee disputes.88 A 1994 ABA
study found that lawyers were consulted less frequently in employment-


85William M. Howard, Arbitrating Claims of Employment Discrimination: What Really Does
Happen? What Really Should Happen? 50 (no. 4) Disp. Resol. J. 40, 45 (Oct.–Dec. 1995).


86David M. Trubek, Austin Sarat, William L.F. Felstiner, Herbert M. Kritzer & Joel B. Grossman,
The Costs of Ordinary Litigation, 31 UCLA L. Rev. 72, 87 (1983) (tbl. 1); Herbert M. Kritzer, To
Lawyer or Not to Lawyer, Is That the Question? 5 J. Empirical Legal Stud. 877, 891 (2008)
(fig. 6). For evidence of low claiming rates by U.K. accident victims, see Harris et al., supra note
4, at 46 (14 percent of accident victims consulted a lawyer; 12 percent obtained damages); Royal
Commission, supra note 4, at 20 (tbl. 12) (only 1 percent of personal injury claims reach the
courts).


87Deborah Hensler et al., Compensation for Accidental Injuries in the United States 123–25
(RAND ICJ 1991).


88Kritzer, supra note 86, at 880 (fig. 1).
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related matters than in personal/economic injury matters.89 A similar rela-
tionship has been found in studies in Australia, Canada, Japan, and the
United Kingdom.90 The net result is that the weight of evidence suggests that
civil rights victims may be less likely to litigate than other victims, leaving
little evidence that their claims are on average objectively weaker, and that
the cases’ poor quality explains lower settlement rates.


Furthermore, what we know about employment cases suggests that
in-court treatment is at least part of the source of poorer performance. The
pattern of employment case outcomes persists from the pretrial stage
through the appellate stage. Employment cases have fewer early termina-
tions than other cases, a much lower plaintiff win rate on pretrial motions
than other cases, a much lower plaintiff win rate at trial than other cases, a
much lower win rate in judge trials than in jury trials of employment cases,
a higher trial rate than other cases, a strong anti-plaintiff effect on appeal,
and a diving number of filings.91 Clermont and Schwab observe that all of
this is consistent with employment case plaintiffs facing a tough row to hoe
in court, maybe even more than they perceive as reflected by the bench trial
win rate. But mainly the parties, including the defendant, are aware of the
tilted playing field and yet these numbers persist.


Factors not considered here also could contribute to varying settlement
rates across districts, case categories, and time. But the key factor, not easily
explored, is the objective quality of the cases brought. Outside the medical
malpractice area, where ex-post reviews of medical records can lead to
reasonable assessments of case quality, we have little objective evidence of
the quality of cases filed, and even less objective evidence about possible
intercategory case quality.


VI. Conclusion


Research on case outcomes tends to be dominated by studies of trial out-
comes. This is both because trials are more visible than other case outcomes
and because better information is available about trial outcomes. But most


89Id. at 889 (fig. 5).


90Id. at 892–95, 897–98 (figs. 7–9, 11, 12).


91Clermont & Schwab, supra note 15.
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cases that succeed do so via settlement and most cases that fail are resolved
by pretrial dismissals. If we want to know how litigants and cases of different
types fare, we need better information about, and more study of, settlements
and dismissals. Explanations of trial court litigation outcomes are inad-
equate unless they include the dominant trial court outcome, settlement,
which is also the most frequent outcome that is associated, albeit imperfectly,
with litigant success.


Perhaps because relatively little systematic information is available
about settlements, discussions of settlement rates tend to be overly simplistic.
The 95 percent settlement rate often claimed finds little support in actual
practice. The quest for a single settlement rate, or even a single reasonable
definition of settlement, may be futile. Different research questions can lead
to different, but similarly respectable, computations of the settlement rate. If
a single settlement rate is to be invoked, it should be that about two-thirds of
civil cases settle, as suggested by the CLRP data in Table 1, covering cases
decided 30 years ago, and by our in-depth study of two federal districts
covering more recent cases. Although methodologies differ across studies,
this rate is reasonably consistent with Hadfield’s final termination results,
Clermont-Schwab’s results, and Eisenberg-Schwab’s results, as discussed in
Section II.B. The pool of results spanning more than 20 years of cases
provides no evidence of a materially increasing settlement rate over time.


Serious settlement research needs to move beyond interest in
“the” settlement rate. Settlement rates focused on plaintiff success vary
significantly by district and case category. Reasonable evidence exists that
settlement rates in tort cases tend to be higher than in most other classes of
cases and that settlement rates in civil rights cases tend to be lower than in
other classes of cases. A settlement hierarchy exists and describing and
understanding the hierarchy is important to understanding whether and
why some classes of cases fare more poorly than others.


146 Eisenberg and Lanvers
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27 Fed.Cl. 327
United States Court of Federal Claims.


ALCAN ELECTRICAL & ENGINEERING COMPANY, INC., Plaintiff,
v.


UNITED STATES of America, Defendant.


No. 90–344 C.
|


Dec. 16, 1992.


Synopsis
After judgment was entered in favor of plaintiff pursuant to stipulation in government contract
action, defendant moved for costs. The Court of Federal Claims, Turner, J., held that: (1) offer
of judgment rule applied even though judgment for plaintiff was entered pursuant to stipulation;
(2) reference to costs in court's prior judgment was not resolution of issue of costs under offer of
judgment rule, and thus, motion for costs filed more than ten days after entry of judgment was
timely; and (3) defendant was entitled to taxable costs pursuant to federal statute but not to attorney
fees and other expenses as costs.


Motion granted in part; denied in part.


See also 24 Cl.Ct. 704.


West Headnotes (5)


[1] United States Particular Cases and Contexts
Rule that offeree must pay costs incurred after making of offer of judgment if judgment
finally obtained by offeree is not more favorable than offer applied even though judgment
was entered pursuant to stipulation. U.S.Cl.Ct.Rule 68, 28 U.S.C.A.


[2] United States Findings, Determination, and Order
Reference to costs in claims court's judgment could not conceivably have been interpreted
as resolution of issue of costs pursuant to offer of judgment rule, and thus, motion for costs
pursuant to rule was not attempt to seek reconsideration of original judgment so as to be
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untimely. U.S.Cl.Ct.Rules 54(d), 59(d), 68, 77.4(a), 28 U.S.C.A.; Fed.Rules Civ.Proc.Rule
59(e), 28 U.S.C.A.


[3] United States Particular Cases and Contexts
Assessment of costs under rule governing offers of judgment is mandatory when
requirements of rule are satisfied, unlike assessment of costs under rule governing costs
to prevailing parties. U.S.Cl.Ct.Rules 54(d), 68, 28 U.S.C.A.


[4] United States Particular awards
Defendant was entitled to taxable cost as specified in federal statute governing taxing
of costs in federal courts but not to attorney fees and other expenses pursuant to rule
governing offers of judgment. 28 U.S.C.A. § 1920; U.S.Cl.Ct.Rule 68, 28 U.S.C.A.


[5] United States Expenses Recoverable and Amount Thereof
United States Attorney Fees
Although Equal Access to Justice Act recognizes that government is entitled to attorney
fees to extent permitted under common-law theories, Act does not treat attorney fees and
other expenses as part of costs. 28 U.S.C.A. § 2412(b).


Attorneys and Law Firms


*327  Kenneth Jensen, Anchorage, AK, for plaintiff.


Jeri Kaylene Somers, with whom were Asst. Atty. Gen. Stuart M. Gerson and David M. Cohen,
Washington, DC, for respondent. Major Frederick Kennedy and Thomas P. Cook, Dept. of the
Army, of counsel.


OPINION and ORDER


TURNER, Judge.
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This case stands on defendant's bill of costs filed October 23, 1992 pursuant to RCFC 68. This
opinion addresses the proper application of Rule 68. Accordingly, for purposes of this opinion we
construe defendant's bill of costs as a motion.


I


Trial of this case was conducted from September 14 through September 17, 1992 in Anchorage,
Alaska. At the conclusion of the plaintiff's evidence, the government made two motions pursuant
to RCFC 52(c) for judgment in its favor concerning the major issues (pertaining to “access” and
“conduit routing”) on the ground that it *328  was so entitled as a matter of law. The motions were
granted based on findings of fact and conclusions of law announced in open court on September
17. The defendant rested without presenting evidence.


On the remaining liability issue (pertaining to “dimensional error”), the defendant conceded
liability and the parties concurred on both the principal amount of damages and the commencement
date for computation of interest. Based on this stipulation, an order dated September 22, 1992
directed entry of judgment for plaintiff in the amount of $4,923, plus interest thereon from October
23, 1989, and provided that each party should bear its own costs. Judgment was entered on
September 23, 1992.


On October 23, 1992, defendant filed a bill of costs pursuant to Rule 68. Defendant alleges that it
made an Offer of Judgment to plaintiff on July 31, 1991, in the amount of $150,000, inclusive of
interest pursuant to the Contract Disputes Act, 41 U.S.C. § 611, in full settlement of the case, with
each party to bear its own costs, attorney fees and expenses. Further, defendant alleges that plaintiff
failed to respond within the time period provided by the rules, and, subsequently, plaintiff's counsel
affirmatively indicated, by letter dated August 23, 1991, that Alcan's failure to respond constituted
a rejection of that offer. Defendant argues that because the judgment obtained by plaintiff, $4,923
plus interest, is less than the amount offered in defendant's Offer of Judgment, Alcan must pay
the costs defendant incurred after making the offer. Defendant seeks $166,167.07 in costs. This
amount includes taxable costs, attorney fees and other expenses.


II


Rule 68 provides in pertinent part:


At any time more than 10 days before the trial begins, a party defending against
a claim may serve upon the adverse party an offer to allow judgment to be taken
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against the defending party for the money or property or to the effect specified
in the defending party's offer, with costs then accrued. If within 10 days after
the service of the offer the adverse party serves written notice that the offer is
accepted, either party may then file the offer and notice of acceptance together
with proof of service thereof, and thereupon the clerk shall enter judgment.
An offer not accepted shall be deemed withdrawn and evidence thereof is not
admissible except in a proceeding to determine costs. If the judgment finally
obtained by the offeree is not more favorable than the offer, the offeree must pay
the costs incurred after the making of the offer. The fact that an offer is made but
not accepted does not preclude a subsequent offer. (Emphasis added).


Plaintiff does not dispute that defendant made an offer of judgment, that the offer was rejected
and that plaintiff did not receive judgment in excess of the offered amount. Instead, the dispute
centers around the following three issues. First, plaintiff contends that Rule 68 has no application
to a judgment entered upon a stipulation. Second, plaintiff contends that the bill of costs must be
treated as a motion to amend judgment under RCFC 59(d), and, as such, the motion is untimely.
Finally, plaintiff contends that defendant seeks costs beyond those that are allowable under the
relevant rules and statutes. We address these arguments seriatim.


A


[1]  Plaintiff contends that Rule 68 does not apply to a judgment entered upon a stipulation. The
plaintiff, citing a district court decision, 1  argues that the fundamental *329  purpose of the rule
—that of encouraging settlement—would be defeated if Rule 68 were applicable in any case in
which the parties stipulated to the amount of the judgment. For the following reasons, we conclude
that Rule 68 applies even though the judgment for plaintiff was entered pursuant to a stipulation.


1 Plaintiff relies primarily on Equal Employment Opportunity Commission v. Hamilton
Standard Division, United Technologies Corp., 637 F.Supp. 1155, 1158 (D.Conn.1986)
(“The court has found no authority for the proposition that the offer of judgment provisions
of Rule 68, Fed.R.Civ.P., apply to cases that end in settlement and a stipulated dismissal as
well as to cases that end with the entry of judgment after trial.”). See also Good Timez, Inc.
v. Phoenix Fire & Marine Ins. Co., 754 F.Supp. 459, 462 (D.V.I.1991) (“Although the literal
text of Rule 68 does not require that the final judgment obtained by the plaintiff be pursuant
to a trial, it appears that Rule 68 was intended to address only such a scenario.”);  Hutchison v.
Wells, 719 F.Supp. 1435, 1442 (S.D.Ind.1989) (“The rule apparently contemplates situations
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where offers of judgment are spurned and the case subsequently goes to trial, not cases where
a successive offer is accepted.”).


We are aware of no binding authority adopting this reasoning. In any event, these cases
were decided in significantly different factual contexts. Each of these cases ended in
settlement before trial. Further, it appears that at least in Hamilton and Hutchison, the
cases ended with stipulated dismissals rather than judgments.


First, the language of Rule 68 refers to a “judgment finally obtained by the offeree.” The rule
does not distinguish between judgments obtained pursuant to stipulation versus resolution on the
merits. In another context, the Supreme Court interpreted the clause “judgment finally obtained
by the offeree” quite literally. See Delta Air Lines Inc. v. August, 450 U.S. 346, 101 S.Ct. 1146, 67
L.Ed.2d 287 (1981) (holding that Federal Rule 68, by its terms, does not apply if the judgment is
entered in favor of the offeror). Accordingly, because there was in fact a judgment entered in favor
of the offeree, we conclude that the plain language of the rule requires its application in this case.


Second, we conclude that the purpose of the rule would not be advanced by adopting the position
urged by plaintiff. “Rule 68 is intended to encourage settlements and avoid protracted litigation.”
12 Charles A. Wright & Arthur R. Miller, Federal Practice and Procedure § 3001 (1973). In Delta
Air Lines, Inc. v. August, 450 U.S. 346, 352, 101 S.Ct. 1146, 1150, 67 L.Ed.2d 287 (1981), the
Supreme Court declared:


In all litigation, the adverse consequences of potential defeat provide both parties
with an incentive to settle in advance of trial. Rule 68 provides an additional
inducement to settle in those cases in which there is a strong probability that the
plaintiff will obtain a judgment but the amount of recovery is uncertain.


See Marek v. Chesny, 473 U.S. 1, 5, 105 S.Ct. 3012, 3014, 87 L.Ed.2d 1 (1985) (“The Rule prompts
both parties to a suit to evaluate the risks and costs of litigation, and to balance them against the
likelihood of success upon trial on the merits.”); see also Fed.R.Civ.Proc. 68 advisory committee's
note (“These provisions should serve to encourage settlements and avoid protracted litigation.”)


These authorities suggest that the purpose of Rule 68 is to encourage settlement before trial. The
purpose of encouraging settlement seems substantially less important after the parties have borne
the expense of going to trial and the fact-finder has heard the evidence. Moreover, one can argue
just as easily that the position urged by plaintiff in fact would have deterred settlement in this
case. 2  Accordingly, the rule's language and underlying policies support its application in this case.
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2 Defendant was presented with a situation in which any judgment entered by this court in
favor of plaintiff, after resolution of the issue on the merits, would have been in an amount far
below the offer of judgment. Had defendant believed that a settlement would have precluded
the application of Rule 68, defendant would have had the incentive to forgo settlement in
favor of allowing the court to resolve the remaining issue.


B


[2]  Alternatively, plaintiff contends that the bill of costs was not filed in the time prescribed by
the rules. Plaintiff asserts that the bill of costs must be construed as a Rule 59(d) motion. Because
the motion was not filed within ten days of the entry of judgment, if it is construed as a Rule 59(d)
motion, it is untimely.


Rule 59(d) provides that a “motion to alter or amend the judgment shall be filed not later than 10
days after entry of the judgment.” Judgment was entered on September 23, 1992, and defendant's
bill of *330  costs was filed on October 23, 1992. 3  The judgment expressly stated that “[e]ach
party shall bear its own costs.”


3 RCFC 77.4(a) provides: “A prevailing party may request the clerk to tax allowable costs by
filing a Bill of Costs as set forth in Appendix I within 30 days after the date of the entry
of judgment.” Accordingly, defendant's bill of costs would be timely unless it is properly
construed as a motion under RCFC 59(d).


Plaintiff contends that because the court has already made a decision regarding costs, defendant's
motion must be considered an attempt to seek reconsideration of the judgment. 4  We disagree.


4 Plaintiff contends that Munden v. Ultra–Alaska Associates, 849 F.2d 383 (9th Cir.1988),
supports its position. Munden, however, is not binding on this court, and, in any event, that
case is inapposite because the underlying judgment reflected a decision on the Rule 68 issue.
See Munden, 849 F.2d at 385.


[3]  It is indisputable that the reference to costs in the September 23, 1992 judgment addressed
the issue only with respect to costs under Rule 54(d). The ruling was intended to reverse the
presumption in favor of the prevailing party. Prior to the filing of the bill of costs, there was
no indication in the record that defendant had made an offer of judgment pursuant to Rule 68.
Moreover, unlike the assessment of costs under Rule 54(d), the assessment of costs under Rule 68
is mandatory when the requirements of the rule are satisfied. Given these facts, it is clear that the
reference to costs in the judgment could not conceivably have been interpreted as a resolution of
the Rule 68 issue. Accordingly, defendant's bill of costs raised an issue that was entirely collateral
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to the underlying judgment. Because “ ‘the federal courts generally have invoked Rule 59(e) 5


only to support reconsideration of matters properly encompassed in a decision on the merits, ’
” Buchanan v. Stanships, Inc., 485 U.S. 265, 267, 108 S.Ct. 1130, 1131, 99 L.Ed.2d 289 (1988)
(quoting White v. New Hampshire Dept. of Employment Security, 455 U.S. 445, 451, 102 S.Ct.
1162, 1166, 71 L.Ed.2d 325 (1982)) (emphasis added), we conclude defendant's bill of costs is
timely.


5 RCFC 59(d) is identical in all relevant aspects to Rule 59(e) of the Federal Rules of Civil
Procedure.


C


[4]  Finally, plaintiff contends that if the court determines that the bill of costs is timely and that
Rule 68 is applicable, then the court should reduce the amount requested by defendant because it
includes amounts not properly categorized as “costs.”


In general, plaintiff contends that defendant is only entitled to recover taxable costs. Taxable costs
are set forth in 28 U.S.C. § 1920. Plaintiff asserts that only $15,851.07 of the amount requested is
associated with items that are properly considered taxable costs. Plaintiff disputes entitlement to
each of the other items requested by defendant—including attorney fees, travel expenses for two
attorneys and a paralegal, expert witness fees, costs incurred in taking and defending depositions,
and costs associated with witness travel, per diem, and lodging.


Hence, the issue is whether the term “costs” as used in Rule 68 includes each of the items requested
by defendant or is limited to taxable costs. The Supreme Court has noted that the drafters of Federal
Rule 68 did not define the term “costs” and that there is no explanation of the intended meaning
of the term in the history of the rule. See Marek v. Chesny, 473 U.S. 1, 8–9, 105 S.Ct. 3012, 3016–
3017, 87 L.Ed.2d 1 (1985). In doing so the Court rejected the argument that the drafters of the
rules intended the term “costs” to have a uniform definition derived from 28 U.S.C. § 1920. In
Marek, the Supreme Court considered the meaning of the term in the context of a suit brought
under 42 U.S.C. § 1983:


[T]he term “costs” in Rule 68 was intended to refer to all costs properly
awardable under the relevant substantive statute or other authority. In other
words, all costs properly awardable in an action are to be considered within the
scope of Rule 68 “costs.” Thus, absent congressional *331  expressions to the
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contrary, where the underlying statute defines “costs” to include attorney's fees,
we are satisfied such fees are to be included as costs for purposes of Rule 68.


Marek, 473 U.S. at 9, 105 S.Ct. at 3016 (emphasis added). Because 42 U.S.C. § 1988 provides
that a prevailing party in a § 1983 action may be awarded attorney fees “as part of the costs,” the
Court held that the “costs” under Rule 68 included attorney fees. Id.


Given this interpretation of Federal Rule 68, we must turn to the “costs” defendant would have
been eligible to receive had it been the prevailing party. Thus, we must determine (1) whether any
relevant fee-shifting statute would permit defendant to recover the items sought had it been the
prevailing party and (2) whether any such statute defined the term “costs” as including the items
sought by defendant.


[5]  If defendant had been the “prevailing party,” it would have been entitled to taxable costs
under 28 U.S.C. § 1920 and RCFC 54(d). No other statute is identified by defendant, however,
as authorizing the award of attorney fees and other expenses as “costs.” 6  Thus, we conclude that
defendant is entitled to taxable costs as specified in 28 U.S.C. § 1920 and Appendix I of the rules,
and we refer the bill of costs to the Clerk of Court to assess the quantum.


6 Although the Equal Access to Justice Act, 28 U.S.C. § 2412(b), recognizes that the
government is entitled to attorney fees to the extent permitted under common law theories,
see, e.g., St. Paul Fire & Marine Ins. Co. v. United States, 4 Cl.Ct. 762, 766 (1984), the Act
does not treat attorney fees and other expenses as part of the costs.


III


Based on the foregoing, defendant's motion for costs pursuant to RCFC 68 is GRANTED to the
extent of taxable costs under 28 U.S.C. § 1920 incurred by defendant after July 31, 1991, and is
DENIED in all other respects. The Clerk shall assess costs accordingly.


All Citations


27 Fed.Cl. 327


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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99 Cal.App.5th 1280
Review granted. See Cal. Rules of Court 8.1105 and 8.1115


(and corresponding Comment, par. 2, concerning rule 8.1115(e)(3))
Court of Appeal, Second District, Division 8, California.


Jacob AYERS, Plaintiff and Respondent,
v.


FCA US, LLC, Defendant and Appellant.


B315884
|


Filed February 27, 2024


Synopsis
Background: Consumer brought action against motor vehicle manufacturer, alleging claims for
violation of the Song-Beverly Consumer Warranty Act (Song-Beverly). Manufacturer accepted
consumer's offer of judgment, and the Superior Court, Los Angeles County, No. BC623368, Teresa
A. Beaudet, J., granted consumer's motion for attorney fees and costs, denied manufacturer's
motion to tax consumer's costs after the date it had made an offer of judgment that consumer did
not accept, and entered a judgment in favor of plaintiff. Manufacturer appealed.


Holdings: The Court of Appeal, Grimes, J., held that:


[1] the doctrine of merger did not apply to subsume manufacturer's offer of judgment into
consumer's subsequent offer of judgment;


[2] non-monetary differences between unaccepted offer of judgment and the ultimate settlement
were immaterial to comparing whether consumer had failed to obtain a more favorable judgment;
and


[3] ultimate settlement was less favorable than manufacturer's unaccepted offer of judgment and
thus consumer was liable for manufacturer's postoffer costs.


Reversed and remanded with instructions.


Viramontes, J., filed opinion concurring in part and dissenting in part.
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Procedural Posture(s): On Appeal; Motion for Attorney's Fees; Motion to Tax Costs.


West Headnotes (29)


[1] Costs, Fees, and Sanctions Offer of judgment in general
An offer of judgment is valid if it (1) complies with the statutory requirements that it be in
writing, contain the terms of the offer, include a mechanism for acceptance, and provide
for entry of judgment or a legal equivalent if accepted, and (2) is sufficiently specific to
allow the recipient to evaluate the worth of the offer and make a reasoned decision whether
to accept the offer. Cal. Civ. Proc. Code § 998.


[2] Costs, Fees, and Sanctions Offer of judgment in general
An offer of judgment is made in good faith if it is realistically reasonable under the
circumstances of the particular case, that is, if the offer carries with it some reasonable
prospect of acceptance. Cal. Civ. Proc. Code § 998.


[3] Statutes In general;  factors considered
Statutes Plain, literal, or clear meaning;  ambiguity
If statutory language permits more than one reasonable interpretation, courts may consider
other aids, such as the statute's purpose, legislative history, and public policy.


[4] Statutes Construction based on multiple factors
The Court of Appeal considers portions of a statute in the context of the entire statute
and the statutory scheme of which it is a part, giving significance to every word, phrase,
sentence, and part of an act in pursuance of the legislative purpose.


[5] Appeal and Error Costs and Fees
While the question of whether a plaintiff obtained a more favorable result under the cost-
shifting provision of the offer of judgment statute is ordinarily left to the trial court's
discretion, where the question turns on statutory construction and the application of that
construction to undisputed facts, appellate review is independent. Cal. Civ. Proc. Code §
998.
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[6] Antitrust and Trade Regulation Costs
Antitrust and Trade Regulation Attorney fees
Under the Song–Beverly Consumer Warranty Act, popularly known as the automobile
“lemon law,” a prevailing injured car buyer may recover attorney fees and costs, but the
buyer is still subject to the statute governing offers of judgment and is not entitled to
postoffer attorney fees and costs if he has refused a reasonable pretrial offer of judgment.
Cal. Civ. Code § 1794(d); Cal. Civ. Proc. Code § 998(c).


[7] Evidence Particular Cases
Court of Appeal would take judicial notice of Supreme Court's order granting review of
decision it was relying on in appeal of consumer's motion for attorney fees and costs under
Song-Beverly Consumer Warranty Act, where consumer's request concerned a state record
offered as evidence of its legal effect. Cal. Evid. Code § 452(d).


[8] Evidence Notice not taken
Consumer in Song–Beverly Consumer Warranty Act action against motor vehicle
manufacturer was not entitled to judicial notice of documents filed in support of and
in opposition to Supreme Court review of a related case, where consumer offered the
documents for the legal arguments and hearsay assertions contained therein, consumer
had a full opportunity to present his arguments before the Court of Appeal, and that
similar arguments were made in another proceeding was not relevant to the disposition of
manufacturer's appeal.


[9] Evidence Material from Other Cases
The Court of Appeal is obliged to know whether authority it relies upon is under review
by the Supreme Court, and judicial notice of an authority's review status is therefore
unnecessary. Cal. R. Ct. 8.1115(e).


[10] Evidence Material from Other Cases
Evidence As establishing truth of facts or matters noticed in general
While the Court of Appeal is permitted to take judicial notice of the existence of court
documents in other cases, it cannot accept as true factual contentions contained therein.
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[11] Costs, Fees, and Sanctions Recovery more favorable than tender or offer
For purposes of determining whether consumer who rejected motor vehicle manufacturer's
offer of judgment received a more favorable judgment and was thus not liable for
manufacturer's postoffer costs, the doctrine of merger did not apply to subsume
manufacturer's offer of judgment into consumer's subsequent offer of judgment which
was accepted by manufacturer; manufacturer's offer expired 30 days after it was made,
and manufacturer sought to enforce rights that arose as the consequence of consumer not
accepting the offer. Cal. Civ. Proc. Code § 998.


[12] Contracts Merger in Subsequent Contract
The “doctrine of merger” in contract law affects the interpretation and enforcement of
contracts by providing that a written agreement supersedes prior discussions, negotiations,
and agreements.


[13] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
Voluntary settlement can be a failure to obtain a more favorable judgment within the
meaning of the statute governing offers of judgment. Cal. Civ. Proc. Code § 998.


[14] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
The phrase “fails to obtain a more favorable judgment” ’ in the statute governing offers of
judgment means that the plaintiff fails to, or does not, meet its obligation at the conclusion
of the lawsuit to obtain a judgment more favorable than the amount stated in the offer to
compromise. Cal. Civ. Proc. Code § 998(c)(1).


[15] Costs, Fees, and Sanctions Offer of judgment in general
The cost-shifting provisions of the statute governing offers of judgment may operate in
the absence of a damages award, as may be the case where a later settlement terminates
the litigation or the case ended in voluntary dismissal. Cal. Civ. Proc. Code § 998(e).


[16] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
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The cost-shifting provisions of the statute governing offers of judgment applies to any
litigation that terminates with the plaintiff getting less than he would have if he had
accepted the defendant's earlier offer of judgment. Cal. Civ. Proc. Code § 998(c)(1).


[17] Statutes Unintended or unreasonable results;  absurdity
To determine whether a possible result is absurd, courts must consider the apparent purpose
of the statute.


[18] Costs, Fees, and Sanctions Offer of judgment in general
Though promoting settlements before trial is paramount because of the time delays and
economic waste trials entail, the purpose of the cost-shifting offer of judgment statute
is also to encourage early settlement; all phases of litigation have costs, and the earlier
reasonable settlement offers are made and accepted, the less the costs incurred. Cal. Civ.
Proc. Code § 998(c).


[19] Costs, Fees, and Sanctions Recovery more favorable than tender or offer
The plaintiff who does not accept an offer to compromise need not litigate his case
to conclusion in order to satisfy his burden of obtaining a “judgment or award” more
favorable than the settlement offer for purposes of the offer of judgment fee-shifting
provision; the term “judgment” is meant to include its functional equivalents, such as
dismissal of a case with prejudice or other final determination of the parties’ rights. Cal.
Civ. Proc. Code § 998.


[20] Costs, Fees, and Sanctions Recovery more favorable than tender or offer
Where a defendant's offer of judgment goes unaccepted and the litigation later concludes in
a settlement, the proper inquiry for determining whether the offer of judgment fee-shifting
provision is implicated is whether the final settlement is more favorable than the earlier
offer. Cal. Civ. Proc. Code § 998.


[21] Statutes Unintended or unreasonable results;  absurdity
If a construction does not result in patently absurd results, courts may not construe a statute
contrary to its plain language and ostensible intent merely because they disagree with the
wisdom thereof.
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[22] Costs, Fees, and Sanctions Offer of judgment in general
In negotiating settlements after an earlier offer of judgment goes unaccepted, parties can
and must account for the impact the unaccepted offer has on their prospects in litigation
and thus what constitute reasonable settlement terms. Cal. Civ. Proc. Code § 998.


[23] Costs, Fees, and Sanctions Offer of judgment in general
A settlement offer that is not made in good faith, including because it is not reasonable,
does not trigger application of the fee-shifting provision of the statute governing offers of
judgment. Cal. Civ. Proc. Code § 998.


[24] Costs, Fees, and Sanctions Offer of judgment in general
Whether a particular offer of judgment is made in good faith depends, in part, on whether
the offeree was given a fair opportunity to intelligently evaluate the offer. Cal. Civ. Proc.
Code § 998.


[25] Costs, Fees, and Sanctions Offer of judgment in general
For purposes of the fee-shifting provision of the statute governing offers of judgment,
courts have discretion to disregard an offer of judgment made when the parties have
unequal access to information and the offeror resists the offeree's efforts to become
educated about the basis for the offer. Cal. Civ. Proc. Code § 998.


[26] Costs, Fees, and Sanctions Offer of judgment in general
Under the statute governing offers of judgment, a change in the law does not relieve a
nonaccepting offeree of his burden to obtain a more favorable result to avoid the statute's
fee-shifting consequences. Cal. Civ. Proc. Code § 998.


[27] Appeal and Error Costs
The Court of Appeal has discretion to address the question of whether an offer of judgment
was valid even if not decided by the trial court because the Court of Appeal's review is
independent. Cal. Civ. Proc. Code § 998.
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[28] Costs, Fees, and Sanctions Offer of judgment in general
Non-monetary differences between unaccepted offer of judgment proffered by motor
vehicle manufacturer in consumer's action alleging a violation of the Song-Beverly
Consumer Warranty Act and the ultimate settlement between manufacturer and consumer
were immaterial to comparing whether consumer had failed to obtain a more favorable
judgment such that the fee-shifting provision of the offer of judgment statute applied;
ultimate settlement terms that did nothing more than ensure reasonably prompt
performance were disregarded for purposes of comparing offers and outcomes. Cal. Civ.
Proc. Code § 998.


[29] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
Ultimate settlement in consumer's action against motor vehicle manufacturer under the
Song-Beverly Consumer Warranty Act was less favorable than manufacturer's unaccepted
offer of judgment, and thus consumer was liable for manufacturer's postoffer costs; under
terms of unaccepted offer of judgment, the payment to consumer would have happened
much earlier than ultimate settlement and would have been due immediately rather than
within 60 days as provided by the ultimate settlement, and there was no value to the
ultimate settlement's provisions regarding consumer's rights in the event of manufacturer's
default in payment since any cost of enforcement could be recovered by consumer if he
had accepted the initial offer of judgment. Cal. Civ. Code § 1794(d); Cal. Civ. Proc. Code
§ 998(c)(1).


**695  APPEAL from a judgment of the Superior Court of Los Angeles County. Teresa A.
Beaudet, Judge. Reversed and remanded with directions. Los Angeles County Super. Ct. No.
BC623368
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Opinion


GRIMES, Acting P. J.


*1289  This is an appeal of a costs judgment in favor of plaintiff Jacob Ayers entered after he and
defendant FCA US, LLC (FCA) *1290  settled “lemon law” causes of action he asserted under
the Song-Beverly Consumer Warranty Act (Song-Beverly), Civil Code section 1790 et seq.


We conclude Code of Civil Procedure 1  section 998 operates in this case to cut off plaintiff's right
to attorney fees incurred after February 16, 2018, the date FCA made a valid and good faith offer
to compromise the action.


1 Undesignated statutory references are to the Code of Civil Procedure.


Accordingly, we reverse and remand for entry of a modified judgment in accordance with this
opinion.


BACKGROUND


FCA manufactures and sells motor vehicles, including Jeeps. Plaintiff purchased a new Jeep Grand
Cherokee in March 2013. The total sale price of the vehicle was $57,300.


Plaintiff experienced numerous problems with the Jeep during his first three years of ownership.
Frustrated, he asked FCA to repurchase it in November 2015. FCA refused. Plaintiff retained
counsel.


In March 2016, after plaintiff opted out of a class action settlement pertaining to vehicles like his,
FCA made a written offer to repurchase plaintiff's Jeep. His counsel contacted FCA to discuss
settlement but no settlement was reached. Plaintiff then sued.


Plaintiff's complaint included causes of action against FCA for violations of Song-Beverly and
fraudulent inducement. Remedies under Song-Beverly include restitution equal to the price paid
for the vehicle as well as discretionary civil penalties in an amount up to double a buyer's actual
damages (i.e., potentially three times the price paid). (Civ. Code, § 1794, subds. (b), (c), § 1793.2,
subd. (d).)


In July 2016, about a month after plaintiff filed his complaint, FCA served plaintiff with an offer to
compromise pursuant to section 998. As discussed in greater detail below, a plaintiff who rejects a
reasonable **696  offer of settlement made pursuant to section 998 and then fails to obtain a more
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favorable judgment is subject to certain burdens under the statute. Among these is that the plaintiff
cannot recover from the defendant postoffer costs to which the plaintiff might otherwise have been
entitled, and the plaintiff may become liable for certain postoffer costs of the defendant. (See §
998, subd. (c)(1).) FCA's July 2016 offer was to buy back plaintiff's Jeep for $61,000 and pay his
reasonable costs and attorney fees pursuant to *1291  Civil Code section 1794, subdivision (d)
(Song-Beverly's fee-shifting provision) in exchange for dismissal of the lawsuit with prejudice.
Plaintiff did not accept the offer and continued to litigate.


About a year later, in August 2017, FCA served a second section 998 offer with the same terms as
the first, except FCA proposed to pay plaintiff $122,000. Again, plaintiff did not accept the offer
and continued to litigate.


In February 2018, FCA served a third section 998 offer with the same terms as the first two, except
FCA again increased the amount it would pay plaintiff—this time to $143,498. Again, plaintiff
did not accept the offer and continued to litigate.


In August 2019, plaintiff made a section 998 offer of his own, seeking payment of $163,409 in
exchange for the Jeep. After FCA rejected this offer. Plaintiff renewed it less than eight weeks
later and FCA rejected it again.


In January 2020, after driving the Jeep for seven years, plaintiff traded it in for a new vehicle.
Plaintiff received a credit of $13,000 for the Jeep in the trade.


Several months later, plaintiff's trade-in took on new significance. In October 2020, Division One
of this court held, as a matter of first impression, that Song-Beverly's restitution remedy “does not
include amounts a plaintiff has already recovered by trading in the vehicle at issue” and excluded
such amounts from the calculation of Song-Beverly penalties. (Niedermeier v. FCA US LLC (2020)
56 Cal.App.5th 1052, 1061, 271 Cal.Rptr.3d 43, review granted Feb. 10, 2021, S266034.) Thus,
in the wake of Niedermeier, a Song-Beverly plaintiff's maximum possible recovery was reduced
by three times the amount of a trade-in. 2  Plaintiff's maximum potential recovery here was thus
reduced by $39,000.


2 Two Court of Appeal decisions have since rejected Niedermeier (Figueroa v. FCA US, LLC
(2022) 84 Cal.App.5th 708, 714, 300 Cal.Rptr.3d 644; Williams v. FCA US LLC (2023)
88 Cal.App.5th 765, 772, 304 Cal.Rptr.3d 474), leaving to a trial court's discretion how to
account for the effect of a vehicle trade-in when calculating restitution and penalties under
Song-Beverly. (Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 456, 20
Cal.Rptr. 321, 369 P.2d 937.)
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In January 2021, a few months after Niedermeier issued, plaintiff served FCA with another section
998 offer, this one for $125,000 plus costs, expenses and attorney fees pursuant to Civil Code
section 1794, subdivision (d) as agreed by the parties or determined by the trial court in lieu of
agreement. Like FCA's section 998 offers, it provided for dismissal of the lawsuit with prejudice.
Unlike FCA's section 998 offers, it specified the timing of payment and gave plaintiff certain rights
in the event of default. FCA accepted the offer.


*1292  The parties failed to agree on the amount of Civil Code section 1794, subdivision (d) costs,
expenses and attorney fees payable to plaintiff. Accordingly, plaintiff filed a motion to determine
these amounts, requesting $220,852.50 in attorney fees and $40,512.75 in costs, for a total of
$261,365.25. FCA opposed the motion on numerous grounds. As relevant here, FCA **697
argued its February 2018 section 998 offer precluded plaintiff from recovering $74,527.50 in fees
incurred after the date of that offer. Relatedly, and again in reliance on section 998, FCA separately
moved to tax plaintiff's costs incurred after FCA served its February 2018 offer.


By a written order dated July 26, 2021, the trial court rejected FCA's section 998 arguments on
two independent grounds, despite finding that “[p]laintiff could have received a larger settlement
award if he had accepted the earlier settlement instead of waiting to propose a later, smaller award
after a Court of Appeals’ decision affected the calculus.” First, it held that section 998’s limitations
on expense and cost recovery do not apply when the case is resolved by a pretrial settlement.
Second, it held an intervening change in law that reduced the maximum amount plaintiff could
recover at trial exempted him from the usual consequences of section 998. The trial court cited
no authority for these holdings.


On January 31, 2022, the trial court entered a judgment in favor of plaintiff for attorney fees and
costs totaling $187,747.75 ($73,617.50 less than plaintiff requested). The reduction had nothing
to do with FCA's section 998 arguments.


FCA timely appealed the trial court's July 26, 2021 order granting plaintiff's motion for attorney
fees and costs and denying in part FCA's motion to tax. We treat FCA's notice of appeal, filed
September 24, 2021, as a timely appeal of the January 31, 2022 costs judgment entered on the
order appealed. (See Cal. Rules of Court, rule 8.104(d).)


DISCUSSION


1. Section 998 and Standard of Review
Section 998 provides, in relevant part, that “the costs allowed under Sections 1031 and 1032 shall
be withheld or augmented” as follows: “If an offer made by a defendant is not accepted and the
plaintiff fails to obtain a more favorable judgment or award, the plaintiff shall not recover his or her
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postoffer costs and shall pay the defendant's costs from the time of the offer. In addition, ... the court
or arbitrator, in its discretion, may require the plaintiff to pay a reasonable sum to cover postoffer
costs of the services of expert witnesses, who are not regular employees of any party, actually
*1293  incurred and reasonably necessary in either, or both, preparation for trial or arbitration, or
during trial or arbitration, of the case by the defendant.” (§ 998, subds. (a), (c)(1).)


[1]  [2] To trigger the operation of section 998, an offer must be valid and made in good faith.
An offer is valid if it (i) complies with the statutory requirements that it be in writing, contain the
terms of the offer, include a mechanism for acceptance, and provide for entry of judgment or a
legal equivalent if accepted (Perez v. Torres (2012) 206 Cal.App.4th 418, 425, 141 Cal.Rptr.3d
758 (Perez); see also § 998, subd. (a)); and (ii) is “sufficiently specific to allow the recipient to
evaluate the worth of the offer and make a reasoned decision whether to accept the offer” (Fassberg
Construction Co. v. Housing Authority of City of Los Angeles (2007) 152 Cal.App.4th 720, 764,
60 Cal.Rptr.3d 375 (Fassberg)). An offer is made in good faith if it “is ‘ “realistically reasonable
under the circumstances of the particular case” ’ [citation]—that is, if the offer ‘ “carr[ies] with it
some reasonable prospect of acceptance” ’.” (Licudine v. Cedars-Sinai Medical Center (2019) 30
Cal.App.5th 918, 924, 242 Cal.Rptr.3d 76 (Licudine).)


[3]  [4] We review questions of statutory interpretation de novo. (Curtis Engineering Corp. v.
Superior Court (2017) 16 Cal.App.5th 542, 546, 225 Cal.Rptr.3d 702.) **698  When interpreting
a statute, we must “ ‘ “ ‘ “determine the Legislature's intent so as to effectuate the law's purpose.”
’ ” ’ ” (Los Angeles Unified School Dist. v. Superior Court (2023) 14 Cal.5th 758, 768, 308
Cal.Rptr.3d 822, 529 P.3d 1096.) To accomplish this, we must “ ‘ “ ‘ “first examine the statutory
language, giving it a plain and commonsense meaning. We do not examine that language in
isolation, but in the context of the statutory framework as a whole in order to determine its scope
and purpose and to harmonize the various parts of the enactment. If the language is clear, courts
must generally follow its plain meaning unless a literal interpretation would result in absurd
consequences the Legislature did not intend. If the statutory language permits more than one
reasonable interpretation, courts may consider other aids, such as the statute's purpose, legislative
history, and public policy.” [Citation.] “Furthermore, we consider portions of a statute in the
context of the entire statute and the statutory scheme of which it is a part, giving significance to
every word, phrase, sentence, and part of an act in pursuance of the legislative purpose.” ’ ” ’
” (Ibid.)


[5] While the question of whether a plaintiff obtained a more favorable result is ordinarily left
to the trial court's discretion (Linthicum v. Butterfield (2009) 175 Cal.App.4th 259, 270, 95
Cal.Rptr.3d 538), where the question turns on our statutory construction and the application of that
construction to undisputed facts, our review is independent (Lee v. Silveira (2015) 236 Cal.App.4th
1208, 1214, 187 Cal.Rptr.3d 327).
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*1294  2. Section 998 Applies to Awards Pursuant to Civil Code Section 1794, Subdivision
(d) Attorney Fee and Cost Awards
[6] Plaintiff argues that attorney fee and cost awards in favor of buyers under Civil Code section
1794, subdivision (d) (Song-Beverly's fee-shifting provision) are entirely exempt from section
998. We disagree.


Section 998 applies to all “costs allowed under Sections 1031 and 1032.” (§ 998, subd. (a).) Only
section 1032 is relevant here. Section 1032, subdivision (b) entitles a prevailing party, as defined
in subdivision (a)(4), “to recover costs in any action or proceeding,” unless “otherwise expressly
provided by statute.” For purposes of section 1032, costs include attorney fees authorized by
contract, statute, or law. (§ 1033.5, subd. (a)(10).)


Relying on Murillo v. Fleetwood Enterprises, Inc. (1998) 17 Cal.4th 985, 992, 73 Cal.Rptr.2d
682, 953 P.2d 858, superseded by statute as stated in Toste v. CalPortland Construction (2016)
245 Cal.App.4th 362, 375, 199 Cal.Rptr.3d 522, plaintiff contends that a buyer's right to recover
costs under Song-Beverly is wholly independent of section 998, and section 998 therefore does not
apply. Murillo concerned the prevailing sellers’ right to costs under sections 998, subdivision (c)
and 1032, subdivision (b). (Murillo, at p. 988, 73 Cal.Rptr.2d 682, 953 P.2d 858.) In rejecting the
buyer's argument that Song-Beverly's cost-shifting provision Civil Code section 1794, subdivision
(d) was the exclusive cost-shifting provision applicable to Song-Beverly actions, the court
explained as follows: “On the one hand, if a buyer should prevail in an action under [Song-
Beverly], he or she is entitled to costs, expenses, and attorney fees as set forth in Civil Code section
1794(d). On the other hand, if a seller should prevail in an action brought under [Song-Beverly], it
is entitled to costs under section 1032(b).” (Murillo, at p. 992, 73 Cal.Rptr.2d 682, 953 P.2d 858.)
Murillo did not hold, and does not support plaintiff's contention, that section 998 does not apply
to lemon law cases.


**699  The year after Murillo was decided, our Supreme Court made clear that section 998 applies
to cost awards that are independent of section 1032—i.e., where the right to recovery is merely
incorporated by reference through the definitions in section 1033.5. Scott Co. v. Blount, Inc. (1999)
20 Cal.4th 1103, 86 Cal.Rptr.2d 614, 979 P.2d 974 (Scott) concerned apportionment of costs after
the plaintiff rejected the defendant's section 998 offer and obtained a less favorable judgment at
trial. (Scott, at p. 1106, 86 Cal.Rptr.2d 614, 979 P.2d 974.) The primary costs at issue were attorney
fees. The action involved a contract that contained an attorney fee provision only for enforcement
actions taken by the defendant. Only by operation of Civil Code section 1717 did the plaintiff have
any claim to attorney fees. (See Scott, at p. 1106, 86 Cal.Rptr.2d 614, 979 P.2d 974 [explaining
§ 1717 makes any contractual attorney fees provision mutual, “even if it is written otherwise”].)
The Scott court recognized section 998 applied both to the *1295  defendant's contractual right
to attorney fees and the plaintiff's statutory right to the same. By operation of section 998, the
plaintiff was entitled to recover costs up until the date of the offer (Scott, at p. 1112, 86 Cal.Rptr.2d
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614, 979 P.2d 974), and the defendant was entitled to recover costs incurred after the offer (id. at p.
1113, 86 Cal.Rptr.2d 614, 979 P.2d 974). Even though the defendant was not the prevailing party
as defined in section 1032, the court explained, it was “treated for purposes of postoffer costs as
if it were the prevailing party.” (Scott, at p. 1114, 86 Cal.Rptr.2d 614, 979 P.2d 974.)


Under the circumstances of Scott, the cost entitlements were symmetrical because this is what the
substantive statutory and contractual rights to those costs commanded. (Scott, supra, 20 Cal.4th at
pp. 1113-1114, 86 Cal.Rptr.2d 614, 979 P.2d 974.) But the Scott court recognized its holding would
apply to asymmetrical cost entitlements in situations where the Legislature has “made a policy
decision to treat prevailing plaintiffs and prevailing defendants differently for purposes of attorney
fees and other costs.” (Id. at p. 1115, fn. 3, 86 Cal.Rptr.2d 614, 979 P.2d 974.) In such instances,
“[s]ection 998 takes these differences as it finds them .... Thus, if the case is governed by a statute
under which a prevailing plaintiff but not a prevailing defendant is entitled to attorney fees, then
a defendant who does not prevail but is nonetheless entitled to its postoffer costs under section
998 is not entitled to its postoffer attorney fees as part of these costs, even though the prevailing
plaintiff may obtain its preoffer attorney fees as part of its preoffer costs.” (Ibid., italics added.)
It cited Murillo—again, a Song-Beverly case—as its sole illustration of section 998 applying to a
statutory scheme involving asymmetrical cost entitlements. (Scott, at p. 1115, 86 Cal.Rptr.2d 614,
979 P.2d 974.)


While dicta, Scott’s discussion of how section 998 would apply under the exact procedural posture
of this case is highly persuasive. (Candelore v. Tinder, Inc. (2018) 19 Cal.App.5th 1138, 1149,
228 Cal.Rptr.3d 336 [“the dictum of the Supreme Court, ‘while not controlling authority, carries
persuasive weight and should be followed where it demonstrates a thorough analysis of the issue
or reflects compelling logic.’ ”].)


Several years after Scott, in a Song-Beverly action where the plaintiff failed to obtain a judgment
more favorable than the defendant's section 998 offer, the court in Duale v. Mercedes-Benz USA,
LLC (2007) 148 Cal.App.4th 718, 56 Cal.Rptr.3d 19 (Duale) applied section 998 just as Scott
presaged: It allowed the plaintiffs their preoffer attorney fees as part of their preoffer costs because
they were allowed **700  under Civil Code section 1794, subdivision (d) and within the ambit of
section 1032, subdivision (b); and it allowed the defendant its postoffer costs under section 1032,
subdivision (b), which did not include attorney fees because no statute provided for them. (Duale,
at pp. 724, 726, 56 Cal.Rptr.3d 19.) It denied the plaintiffs their postoffer costs, including those
provided under Civil Code section 1794, subdivision (d). (Duale, at p. 726, 56 Cal.Rptr.3d 19.)


*1296  In the decade and a half since Duale was decided, the Legislature amended section
998 (see Stats. 2015, ch. 345, § 2) but did nothing to supersede Duale’s holding. Moreover,
no published appellate decision has parted ways with Duale, and those that have cited Duale
have done so favorably. (See Madrigal v. Hyundai Motor America (2023) 90 Cal.App.5th 385,
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397, fn. 8, 307 Cal.Rptr.3d 144 (Madrigal) [following Duale], review granted Aug. 30, 2023,
S280598; Smalley v. Subaru of America, Inc. (2022) 87 Cal.App.5th 450, 460-461, 303 Cal.Rptr.3d
434 [same]; Covert v. FCA USA, LLC (2022) 73 Cal.App.5th 821, 836, 288 Cal.Rptr.3d 723
[same] (Covert).) “[W]here the Legislature amends a statute without altering a consistent and long-
standing judicial interpretation of its operative language, courts generally indulge in a presumption
that the Legislature has ratified that interpretation.” (People v. Escobar (1992) 3 Cal.4th 740,
750-751, 12 Cal.Rptr.2d 586, 837 P.2d 1100.)


Plaintiff calls our attention to In re Marriage of Green (1989) 213 Cal.App.3d 14, 261 Cal.Rptr.
294, and Arave v. Merrill Lynch, Pierce, Fenner & Smith, Inc. (2018), 19 Cal.App.5th 525, 553,
228 Cal.Rptr.3d 120, which exempted particular proceedings and claims (in family law and under
the Fair Employment and Housing Act (FEHA; Gov. Code, § 12900 et seq.), respectively) from the
operation of section 998 because of specialized cost provisions governing those proceedings and
claims. (Marriage of Green, at p. 24, 261 Cal.Rptr. 294 [discussing family law statutes making need
and ability to pay relevant to cost shifting and authorizing cost shifting as a sanction]; Arave, at p.
552, 228 Cal.Rptr.3d 120 [certain cost shifting under FEHA limited to frivolous claims].) These
are not Song-Beverly cases, and the provisions prompting the judicial exemptions in Marriage of
Green and Arave and do not exist in Song-Beverly.


Plaintiff argues Song-Beverly's specific cost provisions in Civil Code section 1794, subdivision
(d) nonetheless require a similar exemption. We are not persuaded. We view the provisions of
section 1794, subdivision (d) as the prototypical “policy decision to treat prevailing plaintiffs and
prevailing defendants differently for purposes of attorney fees and other costs” which “[s]ection
998 takes ... as it finds them.” (Scott, supra, 20 Cal.4th at p. 1115, fn. 3, 86 Cal.Rptr.2d 614,
979 P.2d 974.) We further note that the Legislature promptly amended Government Code section
12965, subdivision (b) to adopt the section 998 exemption announced in Arave (see Stats. 2018,
ch. 955, § 5), rendering legislative inaction in response to Duale all the more meaningful.


Like our sister courts and the Legislature, we will not depart from Duale. And in response to
plaintiff's policy arguments, we specifically adopt Duale’s conclusion that section 998, subdivision
(c) and Civil Code section 1794, subdivision (d) can operate in harmony to effectuate their
respective legislative purposes: Song-Beverly “allows prevailing injured car buyers to *1297
recover attorney fees and costs in order to render such lawsuits ‘economically feasible’ [citation];
but declining to award such a buyer postoffer attorney fees and costs if he has refused a
reasonable pretrial settlement offer does not defeat that purpose. **701  An injured plaintiff may
be encouraged to sue by the prospect of recovering his costs if successful, but no articulated public
policy is served by allowing him to maintain a lawsuit that loses its economic viability by virtue
of the seller's willingness to settle on terms better than those a jury will award.” (Duale, supra,
148 Cal.App.4th at p. 728, 56 Cal.Rptr.3d 19.)
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3. Section 998 Applies Even Where the Litigation Is Terminated by Settlement
[7]  [8]  [9]  [10] Having concluded section 998 applies in Song-Beverly actions, we next
consider whether it applies where the litigation is terminated by settlement. We agree with the
majority in Madrigal, supra, 90 Cal.App.5th 385, 307 Cal.Rptr.3d 144, review granted, that it
does. 3


3 Plaintiff asks that we take judicial notice of (a) the Supreme Court's order granting review of
Madrigal; and (b) a litany of documents filed in support of and in opposition to such review.
As to the former, we are obliged to know whether authority we rely upon is under review by
the Supreme Court. (See Cal. Rules of Court, rule 8.1115(e).) Judicial notice of Madrigal’s
review status is therefore unnecessary. We nevertheless grant plaintiff's request because it
concerns a state record offered as evidence of its legal effect. (Evid. Code, § 452, subd. (d);
Linda Vista Village San Diego Homeowners Assn., Inc. v. Tecolote Investors, LLC (2015)
234 Cal.App.4th 166, 185, 183 Cal.Rptr.3d 521 [“[W]hen courts take judicial notice of the
existence of court documents, the legal effect of the results reached in orders and judgments
may be established.”].)
As to the documents filed in support of and in opposition to review, plaintiff's request
is denied. Plaintiff offers these documents for the legal arguments and hearsay assertions
contained therein. Regarding the arguments in the Madrigal papers, plaintiff had a full
opportunity to present his arguments in this court. That similar arguments were made in
another proceeding is not relevant to the disposition of this appeal. (See People v. McKinzie
(2012) 54 Cal.4th 1302, 1326, 144 Cal.Rptr.3d 427, 281 P.3d 412 [court will only take
judicial notice of relevant matter], overruled in part by People v. Scott (2015) 61 Cal.4th 363,
391, 188 Cal.Rptr.3d 328, 349 P.3d 1028; cf. People v. Lamoureux (2020) 57 Cal.App.5th
136, 144, fn. 5, 271 Cal.Rptr.3d 222 [denying judicial notice of appellate briefing in appeal
addressing related legal issue].) Regarding purported evidence contained in the Madrigal
papers, while we are permitted to take judicial notice of the existence of court documents,
we cannot accept as true factual contentions contained therein. (Sosinsky v. Grant (1992)
6 Cal.App.4th 1548, 1566, 8 Cal.Rptr.2d 552 [“ ‘[A] court cannot take judicial notice of
hearsay allegations as being true, just because they are part of a court record or file.’ ”].)


a. Nothing in the text of section 998 excludes cases that end in settlement
By its terms, section 998 cuts off the plaintiff's right to recover costs incurred after the date of a
section 998 offer where (i) “an offer made by a defendant is not accepted”; and (ii) “the plaintiff
fails to obtain a more *1298  favorable judgment or award.” (Id., subd. (c); see also Mon Chong
Loong Trading Corp. v. Superior Court (2013) 218 Cal.App.4th 87, 94, 159 Cal.Rptr.3d 575
(Mon Chong) [“By its plain language, it requires that the plaintiff who refused the reasonable
settlement offer obtain a more favorable judgment or award in order to avoid [cost withholding
or augmentation under section 998].”].)
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The Madrigal majority explained that a defendant's valid section 998 offer imposes “a burden
on the plaintiff” who rejects it—“the obligation to obtain a judgment more favorable than the
unaccepted offer.” (Madrigal, supra, 90 Cal.App.5th at p. 398, 307 Cal.Rptr.3d 144, review
granted.) Whether the plaintiff met this burden is assessed upon the termination of the litigation.
(Mon Chong, supra, 218 Cal.App.4th at p. 93, 159 Cal.Rptr.3d 575.)


**702  Here, the litigation terminated by settlement, and the trial court declined to apply section
998 for that reason. Even though section 998 contains no express settlement exception, plaintiff
contends the trial court was correct because section 998 does not apply to settlements “by its plain
terms.” We disagree.


Plaintiff's textual analysis relies on language in the operative subdivision (c)(1) 4  of section 998,
as well as language in subdivisions (d) and (e). We address these in turn.


4 In his respondent brief, plaintiff cites section 998, subdivision (d) for language that
also appears in subdivision (c)(1), but subdivision (d) does not, as plaintiff describes it,
“penalize[ ] plaintiffs.” Rather, it penalizes defendants. (§ 998, subd. (d).) Thus, we read
plaintiff's citation to subdivision (d) as an intended reference to subdivision (c)(1), which
does penalize plaintiffs.


i. Section 998, subdivision (c)(1)


Section 998, subdivision (c)(1), provides that a plaintiff who rejects a reasonable offer of settlement
and then fails to obtain a more favorable judgment is subject to certain burdens under the statute.
(Ibid.) Plaintiff here argues that a plaintiff who settles postoffer does not “fail[ ] to obtain a more
favorable judgment or award” for two reasons. First, he contends the act of settling “subsumes
and extinguishes th[e] 998 offer” under the contract law doctrine of merger. Second, adopting
the Madrigal concurring and dissenting opinion's understanding of the word “fail,” he argues
settlement cannot be a “failure” because it is “not defeat, loss, abandonment, or involuntarily
falling short. It's a compromise, without winners or losers.”


[11]  [12] Plaintiff's contract law argument fails because the doctrine of merger does not apply
here. The doctrine of merger in contract law affects the interpretation and enforcement of
contracts by providing that a written *1299  agreement supersedes prior discussions, negotiations,
and agreements. (See generally Bradford v. Southern California Petroleum Corp. (1944) 62
Cal.App.2d 450, 461, 145 P.2d 36 [“As a general rule, all prior negotiations and stipulations
concerning the subject matter of a contract are considered merged therein when the contract is
executed.”].) This case does not present any dispute about the interpretation or enforceability of
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FCA's February 2018 section 998 offer. To the extent it was not rejected, it expired 30 days after
it was made under section 998, subdivision (b)(2). FCA does not seek to enforce contract rights
under the February 2018 offer. The rights FCA now seeks to enforce are those arising under section
998 as a consequence of FCA making, and plaintiff not accepting, the offer.


[13]  [14] As to whether voluntary settlement can be a “ ‘fail[ure] to obtain a more favorable
judgment,’ ” we agree with the Madrigal majority the answer is yes, and that there is no ambiguity
in the term “ ‘fail[ure].’ ” (Madrigal, supra, 90 Cal.App.5th at p. 407, 307 Cal.Rptr.3d 144, review
granted.) “The phrase ‘fail[ure] to obtain a more favorable judgment’ means what it says—the
plaintiff fails to, or does not, meet its obligation at the conclusion of the lawsuit to obtain a
judgment more favorable than the amount stated in the offer to compromise.” (Ibid.)


Here, when plaintiff declined FCA's February 2018 offer, he did so because he viewed it as
“insufficient in amount.” Put another way, he was holding out for more. Setting aside the claimed
value in other aspects of the settlement relative to FCA's February 2018 offer, discussed at part 5.c.,
post, he did not get more. This is a failure under any common understanding of the word “fail.”


**703  ii. Section 998, subdivisions (e) and (f)


Section 998, subdivision (e) provides, in relevant part: “If an offer made by a defendant is not
accepted and the plaintiff fails to obtain a more favorable judgment or award, the costs under
[section 998], from the time of the offer, shall be deducted from any damages awarded in favor
of the plaintiff.”


Plaintiff argues the word “damages” in subdivision (e) excludes from section 998’s coverage cases
that end in settlement because a plaintiff who settles receives no damages award. In support, he
points to subdivision (f) deeming “[a]ny judgment or award [entered pursuant to section 998] a
compromise settlement,” as opposed to an adjudication, and contends only adjudicated judgments,
and not judgments entered by settlement, can result in damages.


[15] Plaintiff's reading of section 998, subdivision (e) misses a key point. Subdivision (e) says if a
plaintiff fails to get a result more favorable than the *1300  defendant's offer, then the defendant's
costs will be offset from “any damages awarded in favor of the plaintiff.” (§ 998, subd. (e).) The
word “any” before “damages awarded” embraces the possibility that there will be no damages
awarded. (See Colombrito v. Kelly (2d Cir. 1985) 764 F.2d 122, 129 [phrase “ ‘any ... fees awarded
to the defendants’ ” embraced “possibility that no fee award might be made”]; Pardini v. Allegheny
Intermediate Unit (3d Cir. 2008) 524 F.3d 419, 425 [the word “any” in order directing court to
“ ‘determine ... the amount of any attorney[ ] fees’ ” expressed that an attorney fee award was
merely possible; not certain].) Section 998 may operate in the absence of a damages award, as may
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be the case where a later settlement terminates the litigation or, as was the case in Mon Chong,
the case ended in voluntary dismissal. (See Mon Chong, supra, 218 Cal.App.4th at p. 93, 159
Cal.Rptr.3d 575.)


[16] We are not persuaded by plaintiff's argument that the “plain terms” of section 998 exclude
cases that end in settlement. We think a plain reading of section 998, subdivision (c)(1) compels
the conclusion that it applies to any litigation that terminates with the plaintiff getting less than
he would have if he had accepted the defendant's earlier section 998 offer. (Madrigal, supra, 90
Cal.App.5th at p. 399, 307 Cal.Rptr.3d 144, review granted [“By its plain terms, section 998 does
not exclude cases that end in settlement, or limit its cost-shifting provisions to cases that end in
a judgment after trial ....”].)


Because we find no ambiguity in the relevant terms of section 998, we will not resort to legislative
history to divine a different meaning. (Rider v. City of San Diego (1998) 18 Cal.4th 1035, 1053,
77 Cal.Rptr.2d 189, 959 P.2d 347 [where statute is unambiguous, “the legislative history ... is
irrelevant”].) We deny plaintiff's motion for judicial notice of legislative history materials on that
basis. (See Hughes Electronics Corp. v. Citibank Delaware (2004) 120 Cal.App.4th 251, 266, fn.
13, 15 Cal.Rptr.3d 244 [“As a general matter, judicial notice is not taken of matters irrelevant to
the dispositive points on appeal.”].) The legislative history plaintiff asks us to judicially notice
is also irrelevant because it does not disclose any legislative intent to exclude settlements from
section 998.


b. Applying section 998, subdivision (c)(1) to litigation that terminates in settlement does
not yield absurd results


[17] Where, as here, the plain terms of section 998 do not exclude litigation that ends in settlement,
we must apply the statute as written unless doing so would yield absurd results. (See, e.g., **704
Cassel v. Superior Court (2011) 51 Cal.4th 113, 119, 119 Cal.Rptr.3d 437, 244 P.3d 1080; Metcalf
v. County of San Joaquin (2008) 42 Cal.4th 1121, 1131, 72 Cal.Rptr.3d 382, 176 P.3d 654.) To
determine whether a possible result is *1301  absurd, we must consider the apparent purpose
of the statute. (Cf. Coalition of Concerned Communities, Inc. v. City of Los Angeles (2004) 34
Cal.4th 733, 737, 21 Cal.Rptr.3d 676, 101 P.3d 563 [absurdities to be avoided are consequences
not intended by the Legislature].)


“[T]he policy behind section 998, subdivision (c) ... is plain. It is to encourage settlement by
providing a strong financial disincentive to a party—whether it be a plaintiff or a defendant—who
fails to achieve a better result than that party could have achieved by accepting his or her opponent's
settlement offer. (This is the stick. The carrot is that by awarding costs to the putative settler the
statute provides a financial incentive to make reasonable settlement offers.)” (Bank of San Pedro v.
Superior Court (1992) 3 Cal.4th 797, 804, 12 Cal.Rptr.2d 696, 838 P.2d 218 (Bank of San Pedro),
superseded by statute on another ground as stated in Quiles v. Parent (2017) 10 Cal.App.5th 130,
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144, 215 Cal.Rptr.3d 858.) By this carrot-and-stick approach, the statute “encourage[s] both the
making and the acceptance of reasonable settlement offers.” (Scott, supra, 20 Cal.4th at p. 1114,
86 Cal.Rptr.2d 614, 979 P.2d 974.)


[18] Though promoting settlements before trial is paramount because of the “time delays and
economic waste” trials entail (Martinez v. Brownco Construction Co. (2013) 56 Cal.4th 1014,
1019, 157 Cal.Rptr.3d 558, 301 P.3d 1167 (Martinez)), “section 998’s purpose is also to encourage
early settlement” (id. at p. 1024, 157 Cal.Rptr.3d 558, 301 P.3d 1167, italics added). All phases
of litigation have costs. The earlier reasonable settlement offers are made and accepted, the less
the costs incurred.


Plaintiff offers a litany of policy concerns and supposed unintended consequences of a plain
reading of section 998, subdivision (c)(1), but only one rises to the level of a truly absurd result.
According to plaintiff, applying section 998 to litigation that ends in settlement would make
settlement after an unaccepted section 998 offer “all but impossible.” If that were true, it would
indeed be an absurd result, but we see things quite differently.


[19]  [20] We disagree with plaintiff's suggestion that a plaintiff who does not accept a section 998
offer must litigate his case to conclusion in order to satisfy his burden of obtaining a “judgment or
award” more favorable than the settlement offer. “[T]he term ‘judgment’ in section 998 is meant
to include its functional equivalents, such as dismissal of a case with prejudice” or other final
determination of the parties’ rights. (Madrigal, supra, 90 Cal.App.5th at p. 400, 307 Cal.Rptr.3d
144; see also id. at pp. 401-402, 307 Cal.Rptr.3d 144, review granted.) Thus, where a defendant's
section 998 offer goes unaccepted and the litigation later concludes in a settlement, the proper
inquiry under section 998 is whether the final settlement is more favorable than the earlier section
998 offer. (Madrigal, at pp. 400-401, 307 Cal.Rptr.3d 144.)


*1302  Although this rule was first definitively announced in Madrigal, it is not so novel as
plaintiff claims. The word “judgment” in section 998 has long been interpreted far more broadly
than an adjudicated judgment or award. The court in Goodstein v. Bank of San Pedro (1994) 27
Cal.App.4th 899, 32 Cal.Rptr.2d 740 (Goodstein) recognized that “judgment” within the meaning
of section 998, subdivision (b) embraced an offer proposing a voluntary dismissal with prejudice. (
**705  Goodstein, at p. 906, 32 Cal.Rptr.2d 740.) It explained, “[t]he word ‘judgment’ in ... section
998 indicates that the statute contemplates that an offer to compromise which is accepted will result
in the final disposition of the underlying lawsuit; the statute does not indicate any intent to limit the
terms of the compromise settlement to the type of final disposition.” (Ibid.) Our Supreme Court
endorsed this flexible interpretation in DeSaulles v. Community Hospital of Monterey Peninsula
(2016) 62 Cal.4th 1140, 1155, 202 Cal.Rptr.3d 429, 370 P.3d 996. The presumption that a word
carries a consistent meaning throughout the statute in which it appears is “especially apt” for
interpreting section 998 because subdivision (c)(1) “requires a comparison between the terms and
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conditions of the ‘judgment’ proposed [pursuant to subdivision (b)] and the ‘judgment’ ultimately
obtained by plaintiffs.” (Madrigal, supra, 90 Cal.App.5th at p. 400, 307 Cal.Rptr.3d 144, review
granted.)


[21] Plaintiff's other policy arguments go to the wisdom of the statute as written but do not describe
any other potential absurdity. “ ‘If [a] construction does not result in patently absurd results, we
may not construe a statute contrary to its plain language and ostensible intent merely because
we disagree with the wisdom thereof.’ ” (Fireman's Fund Ins. Co. v. Superior Court (2011) 196
Cal.App.4th 1263, 1280, 127 Cal.Rptr.3d 768.) In any event, we think plaintiff's concerns are
overblown.


Plaintiff urges that applying section 998, subdivision (c)(1) to litigation that ends in settlement
would, among other things, create obstacles to settlement by introducing a new cost variable
to the equation; “spawn massive amounts of complicated post-settlement litigation”; incentivize
defendants to make early, “low ball” offers; and generally “penaliz[e] a plaintiff for settling.”


First, to state the obvious, parties are free to settle on whatever terms they want. In this case, the
terms included deferring resolution of plaintiff's entitlement to fees to the court if no consensual
resolution could be reached. The parties agreed FCA would retain “any argument or objection to
the fees and costs sought by Plaintiff.” They did not have to settle on these terms. They could have
settled the cost issue together with the underlying claims. This would have eliminated the need for
any motions to the court and for this appeal.


We further reject plaintiff's contention that requiring the parties to account for the effect of
section 998, subdivision (c)(1) is an insurmountable obstacle *1303  to settlement. Settlement
negotiations require parties, and their attorneys, to understand their prospects for recovery
after litigation and the risks and costs of continued litigation. Once a plaintiff has declined a
defendant's section 998 offer, the calculus necessarily changes. This is by design. Again, section
998 “provid[es] a strong financial disincentive to a party ... who fails to achieve a better result than
that party could have achieved by accepting his or her opponent's settlement offer.” (Bank of San
Pedro, supra, 3 Cal.4th at p. 804, 12 Cal.Rptr.2d 696, 838 P.2d 218.)


[22] We fail to see how it would be desirable to deprive a defendant of the benefits of having
made an early, reasonable settlement offer if the case later resolves by settlement. Doing so would
encourage defendants to go to trial rather than settle because only by litigation could they qualify
for statutory benefits they sought in making the unaccepted section 998 offer. (Madrigal, supra,
90 Cal.App.5th at p. 405, 307 Cal.Rptr.3d 144, review granted.) In negotiating settlements after an
earlier section 998 offer goes unaccepted, parties can and must account **706  for the impact the
unaccepted section 998 offer has on their prospects in litigation and thus what constitute reasonable
settlement terms. (Cf. Madrigal, at p. 405, 307 Cal.Rptr.3d 144 [“[A] plaintiff need only factor
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any operative section 998 offer into a comprehensive settlement, and either try to negotiate a fixed
amount of costs or attorney fees, or bargain for a waiver of any rights under section 998 from the
defendant.”].)


[23]  [24]  [25] As to plaintiff's concerns that applying section 998 as written would force
plaintiffs to “accept measly offers that have little connection to the case's actual value,” case law
has already addressed this. A settlement offer that is not made in good faith, including because
it is not reasonable, does not trigger application of section 998. (Licudine, supra, 30 Cal.App.5th
at p. 924, 242 Cal.Rptr.3d 76.) As plaintiff acknowledges, whether a particular offer is made in
good faith depends, in part, on “whether the offeree was given a fair opportunity to intelligently
evaluate the offer.” (Najera v. Huerta (2011) 191 Cal.App.4th 872, 878, 119 Cal.Rptr.3d 714.)
Courts have discretion to disregard section 998 offers made when the parties have unequal access
to information and the offeror resists the offeree's efforts to become educated about the basis for
the offer. (See Najera, at pp. 878-879, 119 Cal.Rptr.3d 714; see also Licudine, at pp. 924-926, 242
Cal.Rptr.3d 76.)


Finally, we reject plaintiff's refrain that applying section 998, subdivision (c)(1) in these
circumstances would “penalize” plaintiffs for settling in contravention of the Legislature's intent.
The only penalty under subdivision (c)(1) is for not settling on reasonable terms offered earlier
and failing later to obtain a more favorable result. This penalty is central to advancing the statutory
purpose. (See Bank of San Pedro, supra, 3 Cal.4th at p. 804, 12 Cal.Rptr.2d 696, 838 P.2d 218.)
Applying it in accordance with its terms, as we do here, only furthers such purpose.


*1304  4. Section 998 Makes No Exception for an Intervening Change in Law
The trial court held section 998 was inapplicable as a matter of law because Niedermeier reduced
the most plaintiff might have recovered at trial. Without citation to authority, the court stated: “the
earlier, larger offer was not accepted by Plaintiff reasonably based on existing case law. Section
998 was not meant to penalize plaintiffs for engaging in good faith negotiations to settle based on
the evolving information and case law before them.”


[26] Nothing in the text of section 998 says a change in the law relieves a nonaccepting offeree of
his burden to obtain a more favorable result to avoid the statute's adverse consequences. Therefore,
we again must consider whether adding a change-in-the-law exception to the statutory text is
necessary to avoid absurd results. We conclude it is not.


The offeree who ignores section 998’s encouragement to accept a reasonable offer assumes the
risk of not obtaining a more favorable result. (Madrigal, supra, 90 Cal.App.5th at p. 398, 307
Cal.Rptr.3d 144, review granted [“a burden of sorts arises for a plaintiff who rejects a valid offer
to compromise under section 998—the obligation to obtain a judgment more favorable than the
unaccepted offer”].) The obstacles to obtaining a more favorable result can come from a variety
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of sources, expected and unexpected. As plaintiff notes, “[n]ew post-offer facts or post-offer
authorities may change the calculus of the case ... [o]r the plaintiff may be diagnosed with a grave
illness that makes the prospect of drawn-out litigation a taller task.” Even without such unexpected
changes in circumstances, trials are inherently **707  risky. “[T]he vagaries of litigation, including
the possibility of juror misconduct or reversal on appeal, which increases the opposing party's
costs, are part of the risk inherent in rejecting a section 998 offer.” (Saakyan v. Modern Auto, Inc.
(2002) 103 Cal.App.4th 383, 392, 126 Cal.Rptr.2d 674.)


We see no reason to insulate a nonaccepting offeree from one form of risk while subjecting him
to all the others when the Legislature did not see fit to do so. Indeed, risk is the animating force
behind section 998. An offeree who refuses a reasonable offer both assumes the risk of failing
to obtain a more favorable result and is subjected to increased stakes in the form of added costs.
Limiting the risk an offeree assumes when choosing to pursue a more favorable result goes against
the statutory design and purpose.


Here, plaintiff refused FCA's offer that was more than 83 percent of the absolute most he could
have hoped to get at trial at the time. 5  He then *1305  continued to litigate for almost three years.
A lot can change in the law in three years. Again, nothing in the statute excuses an offeree from
considering the risk of changes in the legal landscape when evaluating a reasonable settlement
offer made pursuant to section 998.


5 Plaintiff's trial counsel described FCA's February 2018 offer in Song-Beverly “lingo” as a
“2 1/2[x]” offer, meaning purchase price restitution plus 150 percent of the purchase price
as a civil penalty. As civil penalties are capped at double the actual damages, a “3x” award
is the best plaintiff could have done at trial.


Nevertheless, plaintiff claims caselaw exempts him from operation of section 998 “for accepting
less based on new factual and legal developments that take place only after the offer was made.” In
support, he discusses only Guerrero v. Rodan Termite Control, Inc. (2008) 163 Cal.App.4th 1435,
78 Cal.Rptr.3d 344 (Guerrero). Guerrero is easily distinguishable.


Guerrero involved a homebuyer's claims against the seller, the dual real estate agent for both
buyer and seller, and a termite inspector relating to conditions discovered in the home after the
close of escrow. The termite inspector made a $5,000 section 998 offer, which the buyer declined.
(Guerrero, supra, 163 Cal.App.4th at p. 1438, 78 Cal.Rptr.3d 344.) The buyer later settled with
the real estate agent for $34,000. The trial court approved it as a good faith settlement pursuant to
section 877. The buyer then proceeded to trial against the termite inspector and obtained a verdict
in the amount of $15,600. After offsetting the settlement with the real estate agent, the trial court
entered judgment for $0. (Guerrero, at p. 1439, 78 Cal.Rptr.3d 344.)
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The termite inspector argued that it was entitled to cost shifting under section 998 because its
$5,000 offer was more than the $0 judgment after trial. (Guerrero, supra, 163 Cal.App.4th at p.
1439, 78 Cal.Rptr.3d 344.) The Guerrero court disagreed. Observing that the buyer both recovered
more and obtained a verdict in excess of the offer amount, the court found “no reason to give
[the termite inspector] a windfall benefit because [the real estate agent] later decided to settle
for an amount that offset [the buyer's] verdict against [the termite inspector].” (Id. at p. 1441, 78
Cal.Rptr.3d 344.)


Guerrero might have been of use to plaintiff if his January 2021 settlement offer, when added to the
amount he received in credit for trading in his Jeep, exceeded FCA's February 2018 offer. Under
those circumstances, plaintiff might have been able to argue that he, like the plaintiff in Guerrero,
achieved an aggregate recovery that exceeded what FCA offered. But he **708  only got $13,000
in trade for the Jeep, and when added to the $125,000 FCA ultimately paid in settlement, plaintiff
still recovered about $5,500 less than the $143,498 FCA offered three years earlier.


Plaintiff asks us to excuse, as the trial court did, the shortfall in his ultimate recovery because
Niedermeier made it impossible to obtain the recovery he *1306  was holding out for when he
declined to accept FCA's February 2018 offer. Plaintiff simply offers no authority that failing to
accept an earlier, more favorable settlement is excused when the omnipresent risk of an adverse
change in law manifests to reduce ultimate recovery.


We note the concurring and dissenting opinion in Madrigal considered it unfair for section 998 to
operate in this very context. (See Madrigal, supra, 90 Cal.App.5th at p. 423, 307 Cal.Rptr.3d 144
(conc. & dis. opn. of Robie, Acting P.J. [“Under the majority's interpretation, if a plaintiff rejected
a reasonable section 998 offer prior to Niedermeier and later agreed to settle for a lesser amount
because of [Niedermeier], the cost-shifting provision of section 998(c)(1) would necessarily apply
to the plaintiff's detriment.... Should the plaintiff be penalized due to a subsequent change in the
law? I believe not.” (Citation omitted.)].)


These subjective policy judgments are for the Legislature to resolve, not us. The Legislature made
no subsequent-change-in-law exception to section 998’s “more favorable” requirement. We find
nothing absurd in letting an offeree who does not accept a settlement that was reasonable when
made bear the risk of being unable to top it due to such a change. Again, section 998 is designed to
“encourage both the making and the acceptance of reasonable settlement offers.” (Scott, supra, 20
Cal.4th at p. 1114, 86 Cal.Rptr.2d 614, 979 P.2d 974.) The greater risk the offeree bears in rejecting
it, the more likely he is to accept a reasonable settlement offer.


5. Was FCA's February 2018 Offer More Favorable Than the Ultimate Resolution of the
Case?
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Before we address arguments about whether the ultimate result was more favorable than FCA's
February 2018 offer, we must consider whether the February 2018 offer was valid and whether
it is reasonably susceptible to valuation. (See Fassberg, supra, 152 Cal.App.4th at p. 766, 60
Cal.Rptr.3d 375 [where section 998 offer's nonmonetary terms make it “exceedingly difficult or
impossible to determine the value of the offer to the plaintiff,” courts “should conclude that the
offer is not sufficiently specific or certain to determine its value and deny cost shifting”].)


a. FCA's February 2018 offer was valid
[27] The trial court expressly declined to decide whether FCA's February 2018 offer was valid. We
have discretion to address the question because our review is independent. (Roberts v. Los Angeles
County Bar Assn. (2003) 105 Cal.App.4th 604, 615-616, 129 Cal.Rptr.2d 546 [“[W]e can address
that question as it is subject to independent review.”]; *1307  Covert, supra, 73 Cal.App.5th at p.
832, 288 Cal.Rptr.3d 723 [“ ‘ “We independently review whether a section 998 settlement offer
was valid.” ’ ”].)


FCA's February 2018 offer was facially valid because it complied with the statutory requirements,
and its terms were sufficiently specific to permit plaintiff to make an informed decision about
whether to accept it. (Perez, supra, 206 Cal.App.4th at p. 425, 141 Cal.Rptr.3d 758.) It was
in writing, provided for dismissal with prejudice (which is equivalent to a judgment ( **709
Goodstein, supra, 27 Cal.App.4th at p. 905, 32 Cal.Rptr.2d 740)), and had a space for plaintiff
to accept the offer (see § 998, subd. (b)). Moreover, its economic terms were unambiguous.
Plaintiff would return the Jeep to FCA, FCA would pay plaintiff a sum certain, and FCA would
pay plaintiff's reasonable costs, expenses and attorney fees pursuant to Civil Code section 1794,
subdivision (d).


Plaintiff argued in the trial court that FCA's February 2018 offer was invalid because it (i) called for
dismissal of the action rather than entry of judgment and yet specified no time for payment or for
return of the vehicle; (ii) failed to address interest; and (iii) “included a Goodstein provision.” To
the extent good faith is properly considered essential to the validity of an offer (see, e.g., Licudine,
supra, 30 Cal.App.5th at p. 924, 242 Cal.Rptr.3d 76 [“[a] 998 offer is valid only if it is made in
‘good faith’ ”]), plaintiff (who bore the burden to show its absence (id. at p. 926, 242 Cal.Rptr.3d
76)) did not argue good faith was lacking. Of particular note, he did not argue the offer was not
reasonable when made.


Plaintiff's undeveloped contentions about the validity of FCA's February 2018 offer do not
persuade us that it was invalid. The court in Covert rejected similar arguments in deeming valid
an offer by FCA containing terms virtually identical to those involved in this case. (See Covert,
supra, 73 Cal.App.5th at pp. 829, 838-841, 288 Cal.Rptr.3d 723.)
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b. The nonmonetary terms of FCA's February 2018 offer and later January 2021
settlement did not render them incomparable


Plaintiff argues “[i]t's impossible to say whether the ultimate settlement was more favorable than
the rejected 998 offers given its nonmonetary terms.” He says the following nonmonetary terms
in the settlement, that were not in FCA's February 2018 offer, have an unquantifiable value: (i)
FCA was obligated to pay within 60 days; (ii) plaintiff was entitled to interest in the event of late
payment; (iii) plaintiff's dismissal obligation was conditioned on receipt and clearance of all funds;
(iv) the trial court retained jurisdiction to enforce the settlement; and (v) there was no prohibition
on entry of judgment.


“A judgment is more favorable to the plaintiff than a prior settlement offer only if the value of
the plaintiff's recovery in the judgment, exclusive of *1308  the plaintiff's postoffer costs, exceeds
the value of the offer.” (Fassberg, supra, 152 Cal.App.4th at p. 764, 60 Cal.Rptr.3d 375.) Plaintiff
is correct that nonmonetary terms may have material value that must be accounted for in the
comparison. Section 998 “does not describe the ‘offer’ in monetary terms nor authorize cost-
shifting every time the monetary value of the damage award is less than the monetary ‘term’ of
the defendant's statutory offer. Instead an ‘offer’ includes all its terms and conditions and must
be evaluated in the light of all those terms and conditions.” (Valentino v. Elliott Sav-On Gas, Inc.
(1988) 201 Cal.App.3d 692, 697, 247 Cal.Rptr. 483 (Valentino).) If the nonmonetary terms make it
“exceedingly difficult or impossible to determine the value of the offer to the plaintiff[,] ... a court
should not undertake extraordinary efforts to attempt to determine whether the judgment is more
favorable to the plaintiff” but should instead “conclude that the offer is not sufficiently specific
or certain to determine its value and deny cost shifting ....” (Fassberg, supra, 152 Cal.App.4th at
p. 766, 60 Cal.Rptr.3d 375.)


[28] We think the differences between FCA's February 2018 offer and the ultimate January 2021
settlement are immaterial to comparing the two offers as a matter of law. Even if this were not the
case, **710  as discussed in part 5.c., post, they are immaterial under the facts of this case.


The archetypal application of section 998 entails a comparison between, on the one hand, a
settlement proposal to terminate litigation made any time between the commencement of the
case and 10 days before trial; and, on the other hand, a judgment after trial. There are inherent
differences between these alternative resolutions that must be ignored for section 998 to maintain
its vitality. For example, in American Airlines, Inc. v. Sheppard, Mullin, Richter & Hampton (2002)
96 Cal.App.4th 1017, 1030, 117 Cal.Rptr.2d 685 (American Airlines), the defendant law firm made
a section 998 offer to pay the plaintiff, its former client, $59,200 in exchange for dismissal with
prejudice. “The offer did not provide for entry of judgment ....” (American Airlines, at p. 1030, 117
Cal.Rptr.2d 685.) The case went to trial and the jury awarded plaintiff just $8,174 in damages. (Id.
at p. 1031, 117 Cal.Rptr.2d 685.) In opposing cost shifting under section 998, the plaintiff argued
its litigation objective “was to obtain a declaration of [the defendant's] wrongdoing, rather than
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to obtain a monetary judgment.” (American Airlines, at p. 1056, 117 Cal.Rptr.2d 685.) The court
held that allowing plaintiffs to argue “any judgment declaring wrongdoing by the defendant is
worth more than the monetary amount offered in settlement” would vitiate section 998. (American
Airlines, at p. 1056, 117 Cal.Rptr.2d 685.)


We think the same must be true of the settlement boilerplate plaintiff relies on here to distinguish
between FCA's February 2018 offer and the ultimate January 2021 settlement. Settlements
frequently contain terms governing basic implementation—such as outside performance dates,
sequence of *1309  performance, and enforcement features—that judgments do not. Judgments
are governed by their own set of rules such as interest, deadlines for payment, and rights
of enforcement. (See, e.g., § 685.010 [statutory postjudgment interest]; § 683.010 [subject
to exceptions, judgment immediately enforceable]; §§ 695.010-695.070 [rules governing
enforcement of money judgments].)


Settlement permits the parties to agree to convenient implementation terms other than those
provided by statute to enforce a judgment. That does not make it “impossible” to compare a
settlement with a judgment or other resolution. If section 998 required comparison of the relative
value of rights in the event of a hypothetical default in payment under the settlement agreement,
that would deprive section 998 offerees of the flexibility to propose alternative implementation
terms in settlement offers. Courts have long protected the flexibility to propose alternative
implementation terms while still preserving rights under section 998. (See, e.g., Goodstein, supra,
27 Cal.App.4th at p. 905, 32 Cal.Rptr.2d 740 [payment in exchange for dismissal qualifies as
“judgment” for purposes of § 998]; American Airlines, supra, 96 Cal.App.4th at p. 1056, 117
Cal.Rptr.2d 685 [declining to value benefits of actual judgment in comparing to section 998 offer
of payment in exchange for dismissal].) We reject plaintiff's arguments that would undermine this.


Plaintiff cites two cases in which nonmonetary terms rendered the settlement offer incomparable to
the ultimate resolution. These cases are Valentino, supra, 201 Cal.App.3d 692, 247 Cal.Rptr. 483
and Barella v. Exchange Bank (2000) 84 Cal.App.4th 793, 101 Cal.Rptr.2d 167. In Valentino, the
nonmonetary term was a release in the section 998 offer that encompassed claims not asserted in
the lawsuit. (Valentino, at p. 699, 247 Cal.Rptr. 483.) **711  The Valentino court recognized these
claims had inherent, material value but to ascertain that value would require “pure guesswork.” (Id.
at p. 700, 247 Cal.Rptr. 483.) Thus, they “introduced an imponderable which ma[de] it impractical
if not impossible to accurately and fairly evaluate the offer.” (Id. at p. 699, 247 Cal.Rptr. 483.) In
Barella, a defamation action, the nonmonetary term was a confidentiality provision in the section
998 offer. Giving primary consideration to the principle “that our ‘[s]ociety has a pervasive and
strong interest in preventing and redressing attacks upon reputation,’ ” the Barella court held that
“a settlement offer that by its terms cannot be made public[ ] cannot be effective under section
998.” (Barella, at p. 801, 101 Cal.Rptr.2d 167.) It reasoned that “the value to a particular plaintiff
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of public vindication (or, conversely, the negative value of confidentiality) is so highly subjective
and elusive that no court can determine its monetary worth.” (Ibid.)


Notably, each of these cases concerned substantive settlement terms—a release of unmade claims
or a confidentiality agreement—not terms governing basic implementation. We think terms
that do nothing more than ensure reasonably prompt performance, like those involved here,
must be *1310  disregarded for purposes of comparing offers and outcomes under section 998,
subdivision (c)(1). To ascribe such terms value would be to presume parties offering to settle
would not have followed through if their offers were accepted. This is contrary to the premise that
underlies section 998: that if the offeree had accepted the offer, the litigation would have ended.
Moreover, disregarding the basic implementation terms in this case for purposes of performing
the section 998, subdivision (c)(1) comparison removes uncertainty from the section 998 process
because it allows parties to focus on substantive terms in exchanging offers without fear that
any nonsubstantive deviation from a prior offer would affect their rights under section 998 (or
inserting nonsubstantive terms to evade the consequences of having rejected an earlier reasonable
offer). (See Martinez, supra, 56 Cal.4th at p. 1021, 157 Cal.Rptr.3d 558, 301 P.3d 1167 [“[A] court
should assess whether the particular application injects uncertainty into the section 998 process. If
a proposed rule would encourage gamesmanship or spawn disputes over the operation of section
998, rejection of the rule is appropriate.”].)


Disregarding the implementation and default terms in the final settlement, plaintiff's “later, smaller
award” he achieved through his January 2021 settlement offer was not more favorable than the
“larger settlement award” FCA offered in February 2018 as a matter of law.


c. FCA's February 2018 offer was more favorable even when accounting for the ultimate
January 2021 settlement's additional terms


[29] Even if we agreed with plaintiff that we need to account for the value of the final January
2021 settlement's implementation and default terms, there is no basis to conclude that their value
exceeds the shortfall between FCA's February 2018 “larger settlement award” and the “later,
smaller award” he proposed and FCA accepted.


Plaintiff touts the additional terms as “ensur[ing] quick and enforceable payment.” But if we are to
value how promptly plaintiff was entitled to be paid under the ultimate January 2021 settlement,
we must consider when he might have been paid under FCA's February 2018 offer. And when
we consider relative enforceability, we must consider the relevant rights, incentives, and burdens
under each.


**712  As to prompt payment, the final January 2021 settlement's provision for payment within
60 days was not better than FCA's February 2018 offer. That offer lacked a term specifying the
timing of payment. As a result, it was due immediately and FCA had a reasonable time in which to
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pay it upon demand. (Civ. Code, § 1657; Wilson v. Zorb (1936) 15 Cal.App.2d 526, 535, 59 P.2d
593 [agreement to pay money without time provision entitled promisee to *1311  make a demand
for payment and gave promisor “a reasonable time thereafter within which to make payment”];
Integrated, Inc. v. Alec Fergusson Electrical Contractors (1967) 250 Cal.App.2d 287, 295, 58
Cal.Rptr. 503 [where payment is due immediately, payor must be allowed “such reasonable time
as may be necessary to process payment”].) Although what is “reasonable” is a question of fact, it
is inconceivable that, if plaintiff had accepted FCA's February 2018 offer, he would have been paid
later than he was under the January 2021 settlement. 6  Indeed, FCA had a strong incentive to pay
the settlement promptly. Under the terms of the agreement, FCA was liable for plaintiff's attorney
fees to the extent provided in Civil Code section 1794, subdivision (d), and plaintiff controlled
the timing of dismissal. “These provisions created a significant disincentive for FCA to engage in
gamesmanship in delaying payment.” (Covert, supra, 73 Cal.App.5th at p. 840, 288 Cal.Rptr.3d
723.)


6 Plaintiff requests judicial notice of evidence to show FCA has not always paid settlements
promptly. We deny this request of materials not before the trial court as irrelevant. (Covert,
supra, 73 Cal.App.5th at p. 831, fn. 8, 288 Cal.Rptr.3d 723.)


We likewise perceive no value in the provisions addressing plaintiff's rights in the event of FCA's
default in payment. Had plaintiff accepted FCA's February 2018 offer and FCA then refused to pay,
plaintiff, who presumably would not have dismissed his action at that point, would have been able
to seek enforcement of the agreement from the court without filing a new action. Again, whatever
costs he might have reasonably incurred in that effort would have been recoverable from FCA
pursuant to Civil Code section 1794, subdivision (d) and the terms of the settlement. In short, FCA
would have borne the cost of any enforcement, relieving plaintiff of any burden of undertaking it.


DISPOSITION


The judgment of the trial court is reversed. The matter is remanded to the trial court with
instructions to enter a new judgment exclusive of any costs, as such term is used in section 1032,
subdivision (b), incurred by plaintiff after February 16, 2018 (the date of FCA's February 2018
section 998 offer). FCA to recover costs on appeal.


I CONCUR:


WILEY, J.
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VIRAMONTES J., Concurring and Dissenting.
I agree with the majority that Code of Civil Procedure section 998, subdivision (c)(1)’s (section
998(c)(1)) mandatory cost-shifting provision applies to awards in favor of buyers in Song-Beverly
actions under Civil Code section 1794, subdivision (d). I do *1312  not agree, however, that
section 998(c)(1)’s cost-shifting provision applies to a litigation terminated by settlement. I believe
the language of section 998(c)(1) is ambiguous as to its applicability in the settlement context.
However, after examining the legislative history and purpose behind the statute as discussed in the
concurring and dissenting opinion in Madrigal v. Hyundai Motor America (2023) 90 Cal.App.5th
385, 307 Cal.Rptr.3d 144 ( **713  Madrigal), I find that section 998(c)(1)’s mandatory cost-
shifting provision should not apply here where the litigation was terminated by settlement.
Therefore, I respectfully dissent.


Section 998(c)(1) provides, “If an offer made by a defendant is not accepted and the plaintiff fails
to obtain a more favorable judgment or award, the plaintiff shall not recover his or her postoffer
costs and shall pay the defendant's costs from the time of the offer. In addition, in any action or
proceeding other than an eminent domain action, the court or arbitrator, in its discretion, may
require the plaintiff to pay a reasonable sum to cover postoffer costs of the services of expert
witnesses, who are not regular employees of any party, actually incurred and reasonably necessary
in either, or both, preparation for trial or arbitration, or during trial or arbitration, of the case by
the defendant.”


“ ‘As in any case involving statutory interpretation, our fundamental task here is to determine
the Legislature's intent so as to effectuate the law's purpose.’ [Citation.] The well-established
rules for performing this task require us to begin by examining the statutory language, giving
it a plain and commonsense meaning. [Citation.] We do not, however, consider the statutory
language in isolation; rather, we look to the statute's entire substance in order to determine its
scope and purposes. [Citation.] That is, we construe the words in question in context, keeping
in mind the statute's nature and obvious purposes. [Citation.] We must harmonize the statute's
various parts by considering it in the context of the statutory framework as a whole. [Citation.] If
the statutory language is unambiguous, then its plain meaning controls. If, however, the language
supports more than one reasonable construction, then we may look to extrinsic aids, including the
ostensible objects to be achieved and the legislative history.” (Los Angeles County Metropolitan
Transportation Authority v. Alameda Produce Market, LLC (2011) 52 Cal.4th 1100, 1106–1107,
133 Cal.Rptr.3d 738, 264 P.3d 579.)


Here, the majority adopted the reasoning of the majority in Madrigal, which found no ambiguity in
the phrase “fails to obtain a more favorable judgment.” (Madrigal, supra, 90 Cal.App.5th at p. 407,
307 Cal.Rptr.3d 144.) “The phrase ‘fails to obtain a more favorable judgment’ means what it says
—the plaintiff fails to, or does not, meet its obligation at the conclusion of the lawsuit to obtain a
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judgment more favorable than the amount stated in the *1313  offer to compromise.” (Ibid.) Thus,
according to the majority, there is no settlement exception to section 998(c)(1)—a settlement for
less than the unaccepted section 998 offer is a failure to obtain a more favorable judgment. While
the majority's reading is one interpretation supported by the plain language of section 998(c)(1),
it is not the only one.


As the concurring and dissenting opinion in Madrigal explained, we must “ ‘give effect and
significance to every word and phrase of [the] statute,’ including section 998(c)(1)’s directive that
it will apply ‘when the plaintiff fails to obtain a judgment more favorable than a previously rejected
or withdrawn offer to compromise.’ ” (Madrigal, supra, 90 Cal.App.5th at p. 413, 307 Cal.Rptr.3d
144, original italics.) “The plain meaning of ‘fail’ and the association of that word with a result
obtained by the plaintiff indicates section 998(c)(1)’s cost-shifting provision applies only when
the plaintiff's unilateral action results in a judgment less favorable than a previously rejected or
withdrawn offer to compromise.” (Madrigal, at p. 413, 307 Cal.Rptr.3d 144.)


I agree with the concurring and dissenting opinion in Madrigal that the plain **714  language
supports an interpretation precluding application of section 998(c)(1)’s cost-shifting provision to
litigations terminated via settlement. This is because a settlement is not a failure of either party,
rather, it is a voluntary resolution of a dispute that does not necessarily reflect a party's liability or
nonliability or the merits of action. (See Ludwig v. Superior Court (1995) 37 Cal.App.4th 8, 27, 43
Cal.Rptr.2d 350.) Further, settlements are not always “functionally the equivalent of judgments,
such that reference to one infers or includes the other.” (Mares v. Baughman (2001) 92 Cal.App.4th
672, 676, 112 Cal.Rptr.2d 264.) “While either will generally bring an end to a lawsuit, a settlement
is an agreement between the parties to a dispute regarding how that dispute will be resolved.
On the other hand, a judgment in a civil matter is the imposition of a resolution on the parties
to a dispute as determined by a court. [Citation.] A judgment has implications that a settlement
does not. [Citations.] Further, the mere fact that a party to a settlement may seek to transform
it into a judgment for enforcement purposes [citation] does not mean that the one is necessarily
the equivalent of the other.” (Id. at pp. 676–677, 112 Cal.Rptr.2d 264.) Thus, “ ‘fails to obtain’
may reasonably be understood to refer to the result flowing from the plaintiff's unilateral action
rather than a result flowing from a compromise between opposing parties.” (Madrigal, supra, 90
Cal.App.5th at p. 414, 307 Cal.Rptr.3d 144.)


While I do not go as far as my dissenting colleague in Madrigal to conclude the use of the
words “fails to obtain” gives section 998(c)(1) only one possible meaning (Madrigal, supra, 90
Cal.App.5th at p. 410, 307 Cal.Rptr.3d 144), *1314  I find, at the very least, the statute's use of
those words calls into question whether a settlement for less than the unaccepted offer equates to
a failure to obtain a more favorable judgment under section 998(c)(1).
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Because section 998(c)(1) is equally susceptible to the competing interpretations as discussed in
Madrigal, I find it necessary to examine the legislative history and purpose behind section 998(c)
(1) to determine whether it applies to a mutually agreed-upon settlement. (California Forestry
Assn. v. California Fish & Game Commission (2007) 156 Cal.App.4th 1535, 1545, 68 Cal.Rptr.3d
391.)


Although nothing in the legislative history definitively establishes whether or not a settlement for
less than the unaccepted offer is a failure to obtain a more favorable judgment under section 998(c)
(1), I find to the extent the legislative history supports either interpretation, it tends to support the
conclusion that the Legislature did not intend to have section 998(c)(1) apply to the circumstances
before us where the litigation ends in a mutually agreed-upon settlement. (See Madrigal, supra,
90 Cal.App.5th at p. 415, 307 Cal.Rptr.3d 144.)


Section 998(c)(1)’s cost-shifting provision has been a part of California law since 1851. “ ‘The
section was substantially the same as the New York Code of Procedure, section 385[,] which was
derived from the Field Code (First Rep. [of] the Com[rs.]. on Prac. & Pleadings, Code Proc., § 338
(1848)) except that the New York provision allowed ten days for acceptance, while the California
provision allowed five.’ ” (Madrigal, supra, 90 Cal.App.5th 385 at pp. 415–416, 307 Cal.Rptr.3d
144, citing T.M. Cobb Co. v. Superior Court (1984) 36 Cal.3d 273, 286, 204 Cal.Rptr. 143, 682
P.2d 338 (dis. opn. of Broussard, J.).) “The Field Code explained the intended offer to compromise
language, as adopted in California in section 998’s predecessor and which included the ‘fails to
obtain’ language as it remains in section 998 today, was intended to ensure that, when a plaintiff
**715  rejects an offer to compromise, ‘but carries on the action, in order to recover a greater
amount, he does it at the hazard of paying costs to the defendant, if he shall fail to establish a greater
claim.’ [Citation.] The ‘principal benefit hoped’ for was ‘to save the time of courts and witnesses,
and the expense to parties, in proving the amount of damages, in case the right to recover in the
action, shall be established.’ ” (Madrigal, at p. 416, 307 Cal.Rptr.3d 144, italics omitted.)


Thus, the early legislative history of section 998(c)(1) reflects a legislative intent to conserve
precious court resources by incentivizing settlements that would circumvent a full adjudication
of the merits necessary to establish a *1315  relatively less valuable claim. It follows then that
section 998(c)(1) would not apply to litigations terminated by settlement because a settlement does
not legally establish anything regarding the underlying claim. (Madrigal, supra, 90 Cal.App.5th
at p. 416, 307 Cal.Rptr.3d 144.) “[A] settlement does not result in a winner or a loser.” (Id. at p.
414, 307 Cal.Rptr.3d 144.) And “the fact of settlement says nothing about a defendant's liability,
his nonliability, his freedom from fault, or his culpability.” (Zalta v. Billips (1978) 81 Cal.App.3d
183, 190, 144 Cal.Rptr. 888.)


I also find telling our Legislature's amendment of section 998 under Senate Bill No. 73 (1997–
1998 Reg. Sess.), which expanded the statute “to apply to arbitration proceedings in the same way
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it applies to judicial proceedings, and amended the cost-shifting provision to clarify that postoffer
costs are excluded for purposes of determining if the plaintiff obtained a judgment more favorable
than a previously rejected section 998 offer.” (Madrigal, supra, 90 Cal.App.5th at pp. 416–417,
307 Cal.Rptr.3d 144, citing Stats. 1997, ch. 892, § 1, pp. 6389–6391.)


The Legislature's use of the term “award” shows an intent to apply section 998(c)(1)’s cost-shifting
provision only in those instances where the litigation ends after an adjudication. An arbitration
award, which is confirmed and becomes a judgment (Code Civ. Proc., §§ 1286 and 1287), is
generally the result of a final adjudication on the merits by the arbitrator (see Lonky v. Patel (2020)
51 Cal.App.5th 831, 844, 265 Cal.Rptr.3d 482, citing Code Civ. Proc., § 1283.4 [“[A]n ‘award’
as a written ruling that ‘include[s] a determination of all the questions submitted to the arbitrators
the decision of which is necessary in order to determine the controversy’ ”].)


While this is not an arbitration settlement, I also note that our decision as well as the Madrigal
majority could create a two-tiered system, where settlements are subject to section 998(c)(1)’s
cost-shifting provision in the litigation context but not arbitration. For example, while an accepted
valid section 998 offer in arbitration will result in an award, the same cannot be said for a non-
section-998 settlement offer and acceptance. Generally, in arbitration, when the parties settle, the
arbitration is withdrawn or dismissed, and the parties and the arbitrator are bound by the terms
of the settlement agreement. But there is no resulting award. Thus, applying section 998(c)(1) in
the settlement context could potentially create divergent outcomes for those parties who settle in
arbitration versus parties who settle in the trial court. This is contrary to the legislative intent in
amending section 998 to apply to arbitrations by placing “parties in arbitration on equal footing
with parties to civil actions.” (Heimlich v. Shivji (2019) 7 Cal.5th 350, 361–362, 247 Cal.Rptr.3d
603, 441 P.3d 857.)


*1316  It is also notable that when the Legislature considered whether to expand **716  section
998 to apply to arbitrations, “it considered various analyses that repeatedly stated section 998
(which then applied only in judicial proceedings) applies when a party rejects a settlement offer
and subsequently fails to do better at trial. For example, the analyses explained Senate Bill No.
73 (1997–1998 Reg. Sess.) would revise the law awarding costs against a party who rejected a
section 998 offer and ‘fails to do better at trial’ by excluding postoffer costs from the calculation
of whether the party does better than the rejected section 998 offer, by specifying a plaintiff who
rejects a section 998 offer and ‘fails to do better at trial’ must pay the defendant's costs from the
date of the offer, and by making the provision applicable to ‘contractual and medical malpractice
arbitrations.’ (Assem. Com. on Judiciary, Analysis of Sen. Bill No. 73 (1997–1998 Reg. Sess.) as
proposed to be amended July 16, 1997, p. 2; Sen. Com. on Judiciary, Analysis of Sen. Bill No.
73 (1997–1998 Reg. Sess.) as amended May 1, 1997, p. 1; Sen. Rules Com., Off. of Sen. Floor
Analyses, Analysis of Sen. Bill No. 73 (1997–1998 Reg. Sess.) as amended Aug. 25, 1997, p. 1;
Sen. Rules Com., Off. of Sen. Floor Analyses, 3d reading analysis of Sen. Bill No. 73 (1997–1998
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Reg. Sess.) as amended May 20, 1997, pp. 1–2; Sen. Rules Com., Off. of Sen. Floor Analyses, 3d
reading analysis of Sen. Bill No. 73 (1997–1998 Reg. Sess.) as amended July 21, 1997, p. 1; Sen.
Rules Com., Off. of Sen. Floor Analyses, 3d reading analysis of Sen. Bill No. 73 (1997–1998 Reg.
Sess.) as amended Aug. 11, 1997, p. 1; Sen. Rules Com., Off. of Sen. Floor Analyses, 3d reading
analysis of Sen. Bill No. 73 (1997–1998 Reg. Sess.) as amended Aug. 25, 1997, p. 1.)” (Madrigal,
supra, 90 Cal.App.5th at p. 417, 307 Cal.Rptr.3d 144.)


I also find that precluding the application of section 998(c)(1)’s cost-shifting provision to
settlements is consistent with the statute's purpose, which our Supreme Court explained is to create
an incentive for settlement by “authoriz[ing] an award of costs to a party that makes a pretrial
settlement offer when the opponent rejects the offer and obtains a lesser result at trial.” (Heimlich
v. Shivji, supra, 7 Cal.5th at p. 356, 247 Cal.Rptr.3d 603, 441 P.3d 857, citing Martinez v. Brownco
Construction Co. (2013) 56 Cal.4th 1014, 1019, 157 Cal.Rptr.3d 558, 301 P.3d 1167.) “ ‘Section
998 aims to avoid the time delays and economic waste associated with trials and to reduce the
number of meritless lawsuits.’ ” (Madrigal, supra, 90 Cal.App.5th at p. 418, 307 Cal.Rptr.3d 144,
quoting Martinez v. Brownco, at p. 1019, 157 Cal.Rptr.3d 558, 301 P.3d 1167.)


While the majority emphasizes section 998(c)(1)’s purpose to encourage early settlements, its
interpretation would come at the expense of the parties’ ability to settle later as the litigation
progresses. “Although settlements achieved earlier rather than later are beneficial to the parties and
thus to be encouraged, our public policy in favor of settlement primarily is intended to reduce the
burden on the limited resources of the trial courts. The trial of a *1317  lawsuit that should have
been resolved through compromise and settlement uses court resources that should be reserved
for the resolution of otherwise irreconcilable disputes.” (Wilson v. Wal-Mart Stores, Inc. (1999) 72
Cal.App.4th 382, 390–391, 85 Cal.Rptr.2d 4.)


I believe the majority's holding will also discourage plaintiffs from settling and instead encourage
them to take their chances at trial, if a plaintiff's counter-section 998 offer were to shift the costs
back to the plaintiff. Indeed, plaintiffs who have rejected an initial section 998 offer will be
disinclined to offer or accept any subsequent settlement offer that is arguably less favorable than
the first section 998 offer, given the added risk that plaintiff **717  would have to absorb its own
costs and use settlement funds to cover the defendant's costs. Conversely, defendants would be
more likely to reject a settlement offer that might be more favorable to the plaintiff than a prior 998
offer thereby precluding a defendant from shifting costs to the plaintiff. Accordingly, both parties
would have more incentive to go to trial regardless of how the litigation develops and the parties’
evolving insight into the merits of their respective cases.


The majority also notes that the present dispute between the parties could have been avoided if
they simply accounted for the attorney fees and costs in the settlement rather than reserving any
arguments or objections to fees and costs. Indeed, as the majority points out, the parties could
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have settled on any terms, including the cost issue together with the underlying claims. While
settlement on those terms was theoretically possible, the facts are that the parties were unable to
do so. This is evidence that the additional burden of necessarily including fees and costs into every
settlement injects additional complications and difficulties to resolving the case, which is contrary
to the statute's purpose.


Finally, there is at least some indication that the majority's decision is upsetting the status quo
and is contrary to the historical understanding of section 998(c)(1). As stated previously, some
version of section 998(c)(1)’s cost-shifting provision has been California law for at least 170 years.
However, only in the last year has an appellate court reached the issue. When we consider the
fact that the overwhelming majority of civil cases resolve in settlements, and that only two recent
California appellate courts, including the case at bar, have ever had to address the issue may reflect
a general understanding by the trial courts and the parties that section 998(c)(1)’s *1318  cost-
shifting provision does not apply to settlements. (See Madrigal, supra, 90 Cal.App.5th at pp. 417–
418, 307 Cal.Rptr.3d 144.)


For the foregoing reasons, I would affirm the trial court's order and award.


All Citations


99 Cal.App.5th 1280, 318 Cal.Rptr.3d 691, 2024 Daily Journal D.A.R. 1587
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3 Cal.4th 797, 838 P.2d 218, 12 Cal.Rptr.2d 696
Supreme Court of California


BANK OF SAN PEDRO, Petitioner,
v.


THE SUPERIOR COURT OF LOS ANGELES COUNTY,
Respondent; WALLACE A. GOODSTEIN, Real Party in Interest.


No. S022569.
Oct 26, 1992.


SUMMARY


After plaintiff recovered nothing in an action against a bank, the bank was awarded expert witness
fees based on plaintiff's rejection of the bank's Code Civ. Proc., § 998, offer of compromise and
his failure to obtain a judgment more favorable than the offer. Plaintiff appealed from the order but
did not file an appeal bond or other undertaking, and the trial court denied the bank's motion for
an order directing the clerk to issue a writ of execution and abstract of judgment. (Superior Court
of Los Angeles County, Nos. C521095, SOC74761 and C521037, Barnet M. Cooperman, Judge.)
The Court of Appeal, Second Dist., Div. Seven, No. B057133, granted the bank's petition for a writ
of mandamus, concluding that expert witness fees awarded under § 998 are extraordinary costs
and that a judgment for such costs is not automatically stayed pending appeal.


The Supreme Court affirmed the judgment of the Court of Appeal. The court held that a judgment
awarding expert witness fees under Code Civ. Proc., § 998, subd. (c), even in the absence of any
other monetary relief, is a judgment that “directs the payment of money” within the scope of Code
Civ. Proc., § 917.1, subd. (a), and is therefore not automatically stayed by the perfecting of an
appeal. Although judgments awarding no monetary recovery other than routine costs are subject
to the automatic stay of Code Civ. Proc., § 916, expert witness fees awarded under Code Civ.
Proc., § 998, subd. (c), are not routine, in that a losing defendant can recover its costs, and, even
when a defendant is entitled as a matter of right to other costs, an award of expert witness fees is
always within the trial court's discretion. (Opinion by Baxter, J., expressing the unanimous view
of the court.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b)
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Appellate Review § 68--Supersedeas and Stay--Obtaining Stay-- Necessity for Undertaking or
Deposit of Security--Order for *798  Expert Witness Fees.
A civil plaintiff who appealed an order awarding defendant expert witness fees, based on plaintiff's
rejection of defendant's Code Civ. Proc., § 998, offer of compromise and plaintiff's subsequent
failure to obtain a judgment more favorable than the offer, was required to post an appeal bond or
other sufficient undertaking to obtain a stay pending appeal. A judgment awarding expert witness
fees under Code Civ. Proc., § 998, subd. (c), even in the absence of any other monetary relief,
is a judgment that “directs the payment of money” within the scope of Code Civ. Proc., § 917.1,
subd. (a), and is therefore not automatically stayed by the perfecting of an appeal. Although
judgments awarding no monetary recovery other than routine costs are subject to the automatic
stay of Code Civ. Proc., § 916, expert witness fees awarded under Code Civ. Proc., § 998, subd. (c),
are nonroutine, in that a losing defendant can recover its costs, whereas routine costs under Code
Civ. Proc., § 1032, subd. (b), are recoverable only by the “prevailing party,” as a matter of right; and
even when a defendant is entitled as a matter of right to other costs, an award of expert witness fees
is always within the trial court's discretion. (Disapproving Pecsok v. Black (1992) 7 Cal.App.4th
456, 461 [9 Cal.Rptr.2d 12] to the extent it is contrary to the Supreme Court's decision.)


[See Cal.Jur.3d, Appellate Review, § 192; 9 Witkin, Cal. Procedure (3d ed. 1985) Appeal, § 183.]


(2)
Appellate Review § 71--Supersedeas and Stay--Decision Stayed on Perfecting Appeal--Award of
Routine Costs.
A judgment for costs alone is not a judgment directing the payment of money within the meaning
of Code Civ. Proc., § 917.1, subd. (a), and is therefore stayed without the need for an undertaking.
If a judgment for costs awarded under Code Civ. Proc., § 1032, were a money judgment within
the meaning of Code Civ. Proc., § 917.1, virtually every judgment would be within the scope of
that statute, and an undertaking would be required to stay every judgment pending appeal. The
exception therein to the automatic stay provision of Code Civ. Proc., § 916, would cease to be an
exception, and would subsume the general rule, a result not consistent with the Legislature's intent.


COUNSEL
Epport & Richman and Steven N. Richman for Petitioner
No appearance for Respondent.
Smith, Polson & Elstead, Edward W. Polson and John Clifton Elstead for Real Party in Interest.
*799


BAXTER, J.


Plaintiff in this action recovered nothing, and judgment was entered in defendant's favor. The
judgment awarded defendant expert witness fees pursuant to Code of Civil Procedure section 998,
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subdivision (c). The sole issue in this case is whether enforcement of the award of expert witness
fees is automatically stayed by operation of law while the judgment is being appealed by plaintiff.
We hold such a judgment is not automatically stayed and that the appellant must post an appeal
bond or other sufficient undertaking to obtain a stay pending appeal.


Facts
The relevant facts are not disputed. Real party in interest Wallace A. Goodstein, M.D. (Goodstein)
sued petitioner Bank of San Pedro (the Bank). The Bank served Goodstein with an offer to
compromise the action pursuant to Code of Civil Procedure section 998. 1  The offer was rejected
by Goodstein's failure to accept it within the statutory period.


1 Unless otherwise indicated, all further section references are to the Code of Civil Procedure.


Trial resulted in a nonsuit in the Bank's favor. (Goodstein's appeal from the nonsuit is pending.) The
Bank moved to recover its expert witness fees based on Goodstein's rejection of the Bank's section
998 offer and his failure to obtain a judgment more favorable than the offer. The trial court awarded
the Bank its expert witness fees in the requested amount of $116,184.05 pursuant to section 998,
subdivision (c) and additional costs of $22,237.62 pursuant to section 998, subdivision (c), 1032,
and 1033.5.


Goodstein appealed from the order awarding expert witness fees, but Goodstein did not file an
appeal bond or other undertaking. The Bank moved the trial court for an order directing the court
clerk to issue a writ of execution and abstract of judgment allowing the Bank to collect its award
of expert witness fees in the amount of $116,184.05. (The Bank did not seek to enforce the portion
of the judgment for $22,237.62 of other costs.) Goodstein opposed the motion on the ground that
enforcement of the judgment was automatically stayed by his appeal of the order awarding costs
under section 998. The trial court denied the Bank's motion.


The Court of Appeal granted the Bank's petition for writ of mandamus, concluding that the expert
witness fees awarded under section 998 are extraordinary costs and that a judgment for such costs
is not automatically stayed pending appeal. *800


Discussion


1. Statutory language
The question before us is governed by statutes. Our task is to determine the Legislature's intent.
(Brown v. Kelly Broadcasting Co. (1989) 48 Cal.3d 711, 724 [257 Cal.Rptr. 708, 771 P.2d 406];
Adoption of Kelsey S. (1992) 1 Cal.4th 816, 826 [4 Cal.Rptr.2d 615, 823 P.2d 1216].) “We must
begin with the words of the statute.” (See Kelsey S., supra, at p. 826; Delaney v. Superior Court
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(1990) 50 Cal.3d 785, 798 [268 Cal.Rptr. 753, 789 P.2d 934].) Section 916, subdivision (a) states,
“Except as provided in Sections 917.1 to 917.9, inclusive, and in Section 116.810, the perfecting
of an appeal stays proceedings in the trial court upon the judgment or order appealed from or
upon the matters embraced therein or affected thereby, including enforcement of the judgment or
order ....” Perhaps the most common (and thus most significant) of the specified exceptions to the
statutory automatic stay is set forth in section 917.1, subdivision (a) which states, “The perfecting
of an appeal shall not stay enforcement of the judgment or order in the trial court if the judgment
or order is for money or directs the payment of money, whether consisting of a special fund or
not, and whether payable by the appellant or another party to the action, unless an undertaking
is given.” (Italics added.) The question in this case is whether the order awarding expert witness
fees under section 998, subdivision (c) is an order that “directs the payment of money” within the
meaning of section 917.1, subdivision (a).


(1a) On its face the order directs the payment of money—$116,184.05—by plaintiff to defendant,
and is therefore within the literal language of section 917.1, subdivision (a). That would seem to
be the end of the matter, and as we shall explain, that is ultimately the correct result. The problem,
however, is not so simple because the language, “directs the payment of money,” must be read in
statutory context and in light of long-standing judicial construction of this language.


2. Our prior decisions
(2) Costs of suit are awarded to the prevailing party in nearly every civil action or proceeding.
This reality arises from section 1032, subdivision (b), which states, “Except as otherwise expressly
provided by statute, a prevailing party is entitled as a matter of right to recover costs in any action or
proceeding.” (Italics added.) We relied on this circumstance in construing the statutory antecedent
of section 917.1 (former section 942): “A judgment for costs is not the judgment directing the
payment of money contemplated by section 942. If such were the fact, a stay bond would be
required in *801  almost every conceivable case, when, to the contrary, it is only required in the
four cases covered by sections 942 to 945 of the code [of Civil Procedure].” (McCallion v. Hibernia
etc. Society (1893) 98 Cal. 442, 445 [33 P. 329].) In other words, if a judgment for costs awarded
under section 1032 were a money judgment within the meaning of section 917.1, virtually every
judgment would be within the scope of section 917.1, and an undertaking would be required to stay
every judgment pending appeal. The exception in section 917.1 to the automatic stay provision of
section 916 would cease to be an exception; it would subsume the general rule. Such a result could
not have been consistent with the Legislature's intent. We therefore have held that a judgment for
costs alone was not a judgment directing the payment of money within the meaning of former
section 942 (now section 917.1, subdivision (a)) and was therefore stayed without the need for
an undertaking. (Imperial Beverage Co. v. Superior Court (1944) 24 Cal.2d 627, 631 [24 Cal.2d
627, 150 P.2d 881]; McCallion v. Hibernia etc. Society, supra, 98 Cal. 442, 445.) This rule has
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become well established. (See, e.g., Vadas v. Sosnowski (1989) 210 Cal.App.3d 471, 473 [258
Cal.Rptr. 374].) 2


2 We also have held that costs were not to be included in the amount of a damages judgment
when computing the amount of the required undertaking. (Whitaker v. Title Ins. etc. Co.
(1918) 179 Cal. 111, 115 [175 P. 460].) In 1986, however, the Legislature amended
section 917.1 by adding subdivision (d): “Costs awarded by the trial court under Chapter 6
(commencing with Section 1021) of Title 14 shall be included in the amount of the judgment
or order for the purpose of applying subdivisions (a) and (b).” (Stats. 1986, ch. 1174, § 1,
p. 4173, italics added.) In those cases in which a party recovers damages as well as costs,
this amendment superseded our decision to the contrary in Whitaker v. Title Ins. etc. Co.,
supra, 179 Cal. 111, 115. As a result, costs must now be included in the amount of a damages
judgment for the purpose of computing the amount of the undertaking. The Legislature has
mandated this result.


In each of our decisions, however, the costs were of a routine nature, such as those awarded as a
matter of right under section 1032. Not equally clear is whether the rule subjecting a judgment for
costs alone to the automatic statutory stay on appeal extends to judgments, like the one in this case,
in which the costs were not limited to the routine costs awarded under sections 1032 and 1033.5,
but instead included an award of expert witness fees under section 998.


3. Court of Appeal decisions
No court has squarely decided the issue, but prior decisions illuminate the nature of the question. In
Chamberlin v. Dale's R.V. Rentals, Inc. (1986) 188 Cal.App.3d 356 [232 Cal.Rptr. 785], the Court
of Appeal was faced with a judgment for damages and costs, which included an award of attorney
fees *802  pursuant to Civil Code section 1717. 3  Because the case was decided before the 1986
amendment to section 917.1 (which requires the inclusion of costs in a damages judgment when
computing the amount of the undertaking), the question was whether the award of attorney fees
under Civil Code section 1717 had to be included within the judgment in computing the amount
of the undertaking. The court concluded the then-existing rule that costs were not included for
such purpose did not extend to the award of attorney fees. “Unlike the costs involved in the early
cases, such attorney fees are in the nature of a directly litigated issue rather than merely incidental
to the judgment. Further, attorney fees are not the type of costs involved in virtually every case.
Attorney fees are awarded only in limited situations.” (Chamberlin, supra, 188 Cal.App.3d at p.
362.) A different Court of Appeal, however, subsequently held that where a party recovers no
money damages but only a judgment for costs, including an award of attorney fees under Civil
Code section 1717, no undertaking is required for a stay of judgment on appeal. (Nielsen v. Stumbos
(1990) 226 Cal.App.3d 301, 305 [276 Cal.Rptr. 272].)
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3 Civil Code section 1717, subdivision (a) provides in part: “In any action on a contract, where
the contract specifically provides that attorney's fees and costs, which are incurred to enforce
that contract, shall be awarded either to one of the parties or to the prevailing party, then
the party who is determined to be the party prevailing on the contract, whether he or she is
the party specified in the contract or not, shall be entitled to reasonable attorney's fees in
addition to other costs. [¶] ... [¶] Reasonable attorney's fees shall be fixed by the court, and
shall be an element of the costs of suit.”


In the present case, the trial court relied primarily on Vadas v. Sosnowski, supra, 210 Cal.App.3d
471, 473-474 (Vadas), for that decision's reaffirmation of the rule that a judgment for only costs
remains subject to the statutory automatic stay of section 916. (Imperial Beverage Co. v. Superior
Court, supra, 24 Cal.2d 627, 631.) The Court of Appeal in this case, however, held that Vadas,
supra, 210 Cal.App.3d 471, which involved only routine costs, is distinguishable from the present
case. The Court of Appeal relied instead on Chamberlin v. Dale's R.V. Rentals, Inc., supra, 188
Cal.App.3d 356, for the principle that nonroutine costs must be treated differently from routine
costs. The Court of Appeal further concluded that expert witness fees awarded under section 998,
subdivision (c) are not routine costs. We agree with both conclusions.


4. No automatic stay
(1b) Our decisions holding that a judgment awarding no monetary recovery other than routine
costs was subject to the automatic stay of section 916 were clear as to their premise. Because
routine costs are awarded in virtually all cases, if we were to conclude that a judgment for costs
is *803  necessarily a judgment that “directs the payment of money” within the scope of section
917.1, subdivision (a), an undertaking would be required “in almost every conceivable case,” and
such result would conflict with the general rule that a judgment is stayed on appeal. (McCallion
v. Hibernia etc. Society, supra, 98 Cal. 442, 445.)


The same rationale does not apply to an award of expert witness fees or other costs under section
998, subdivision (c) because such an award is neither routine nor incidental to the judgment. The
Court of Appeal in this case correctly explained that, “Expert witness fees, like attorneys' fees,
are not ordinarily a part of costs awarded at trial. Further, the award of expert witness fees (1)
is not the type of cost included in virtually every case and (2) was a directly litigated issue, as
opposed to being an incidental matter. Specifically, the record reflects that two separate hearings
were conducted, involving two motions. Formal discovery was also undertaken relating to this
issue. Additionally, expert witness fees are rarely awarded, and then only when the special factual
prerequisites of section 998, subdivision (c) have been fulfilled. It would be a distortion of reality
to classify expert witness fees as [routine] costs.” We agree. 4
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4 In Pecsok v. Black (1992) 7 Cal.App.4th 456, 461 [9 Cal.Rptr.2d 12], the Court of Appeal
noted our grant of review in the present case but rejected any distinction between routine
and nonroutine costs. We disapprove Pecsok to the extent it is contrary to our decision in
the present case.


Expert witness fees awarded under section 998, subdivision (c) are nonroutine in at least two key
respects. First, routine costs under section 1032, subdivision (b) are awarded only to the prevailing
party. Under section 998, subdivision (c), however, a losing defendant can recover its costs. When
a defendant's settlement offer is not accepted and the plaintiff fails to obtain a more favorable
judgment, the defendant is entitled to its costs from the time of the offer and, subject to the trial
court's discretion, also may be awarded costs from the date the complaint was filed. (Conversely,
the plaintiff is denied costs.) Thus, even a defendant against whom a money judgment is entered
can recover costs under section 998, subdivision (c). (§ 998, subd. (c).) Recovery of costs by a
losing party is hardly a routine result.


Second, even when a defendant is entitled as a matter of right to other costs under section 998,
subdivision (c), an award of expert witness fees is always within the trial court's discretion. This
is in contrast to the costs awarded under section 1032, subdivision (b) which costs are awarded
“as a matter of right.” This difference further reflects that expert witness fees under section 998
are not routine.


We must not lose sight of the fact that we are dealing with a statutory question and that we must
attempt to reach a result comporting with the *804  Legislature's intent. (Webster v. Superior Court
(1988) 46 Cal.3d 338, 344 [250 Cal.Rptr. 268, 758 P.2d 596].) The Court of Appeal's decision in
this case achieves this goal in several respects.


First, a judgment directing the payment of expert witness fees is—by any practical or semantic
measure—a judgment directing the payment of money and is therefore consistent with the
language of section 917.1, subdivision (a) which provides that such a judgment is not automatically
stayed. A judgment within the plain language of the statute is presumptively within the
Legislature's intent absent a showing to the contrary.


Second, we reiterate that the only reason we initially declined to construe literally section 917.1
(actually its predecessor, former section 942) to require undertakings to stay judgments for nothing
more than routine costs was that such construction would have removed nearly all cases from the
scope of the automatic stay. That result would have virtually eviscerated section 916 and therefore
could not reflect the Legislature's intent. That concern, as noted above, does not arise when the
costs are nonroutine, as are expert witness fees under section 998, subdivision (c). (See ante, p.
803.)
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Third and most important, the policy behind section 998, subdivision (c) must be effectuated. That
policy is plain. It is to encourage settlement by providing a strong financial disincentive to a party
—whether it be a plaintiff or a defendant—who fails to achieve a better result than that party could
have achieved by accepting his or her opponent's settlement offer. (This is the stick. The carrot
is that by awarding costs to the putative settler the statute provides a financial incentive to make
reasonable settlement offers.) The Legislature made this even more clear in 1987 when it added
subdivision (e) to the statute. “[T]he costs under this section shall be deducted from any damages
awarded in favor of the plaintiff. If the costs awarded under this section exceed the amount of the
damages awarded to the plaintiff the net amount shall be awarded to the defendant and judgment
shall be entered accordingly.” (Stats. 1987, ch. 1080, § 8, p. 3655.)


Not to require an undertaking in this case would further thwart the policy of section 998 by creating
an anomalous disparity between plaintiffs and defendants. A defendant against whom a money
judgment is entered must provide an undertaking to obtain a stay of enforcement pending appeal,
and the amount of that undertaking includes any award against defendant under section 998. (§
917.1, subd. (d).) This result maintains, perhaps even increases, the defendant's incentive to accept
a section 998 settlement offer. When, as in this case, a money judgment reflecting an award of
expert *805  witness fees is against the plaintiff as a result of section 998, we see no reason why
the opposite result should obtain. Allowing the plaintiff to avoid the need for an undertaking would
diminish the plaintiff's incentive to settle and therefore would thwart the policy of section 998.
An evenhanded application of the requirement for an undertaking on appeal best effectuates the
policy of encouraging settlements under section 998.


We hold that a judgment awarding expert witness fees under section 998, subdivision (c), even in
the absence of any other monetary relief, is a judgment that “directs the payment of money” within
the scope of section 917.1, subdivision (a) and that such judgment is therefore not automatically
stayed by the perfecting of an appeal. An undertaking consistent with the relevant statutes is
required to effect a stay pending appeal.


Disposition
The judgment of the Court of Appeal is affirmed.


Lucas, C. J., Mosk, J., Panelli, J., Kennard, J., Arabian, J., and George, J., concurred. *806


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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107 F.R.D. 31
United States District Court,


S.D. New York.


James A. BOORSTEIN, Plaintiff,
v.


The CITY OF NEW YORK, the Police Department of New York, Keith
Coco, Individually and as Peace Officer of the City of New York, and John


Doe and Richard Roe, Individually and as Peace Officers of the City of New
York, the Identity and Number of whom are presently unknown, Defendants.


No. 82 Civ. 7887(CBM).
|


July 18, 1985.


Synopsis
Civil rights claim was brought against city and its police department and officers after plaintiff
was allegedly beaten and injured when he was falsely arrested. On plaintiff's motion to strike
defendants' Rule 68 offer for judgment to be taken against them, the District Court, Motley, Chief
Judge, held that: (1) the ambiguous written offer, as orally clarified, would not be stricken from
the record, and (2) sanctions would not be imposed against plaintiff's attorney for filing frivolous
motion.


Motions denied.


West Headnotes (6)


[1] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
If judgment or settlement ultimately obtained by a plaintiff is less than Rule 68 offer made
by defendant, plaintiff cannot recover attorney fees or costs from date offer was made to
end of suit. Fed.Rules Civ.Proc.Rule 68, 28 U.S.C.A.


11 Cases that cite this headnote


[2] Costs, Fees, and Sanctions Tender or offer of judgment before action
There must be a meeting of the minds and clear understanding of terms of a Rule 68
settlement offer in order to have a valid acceptance and, because such an offer has binding
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effect when refused as well as when accepted, a party must also have a clear understanding
of terms of an offer in order to make an informed choice not to accept it. Fed.Rules
Civ.Proc.Rule 68, 28 U.S.C.A.


20 Cases that cite this headnote


[3] Costs, Fees, and Sanctions Tender or offer of judgment before action
Ambiguous Rule 68 settlement offers should be clarified or stricken to further purpose of
the rule, which is to encourage settlement of lawsuits, and to protect ability of parties to
make reasonable decisions regarding conduct of litigation. Fed.Rules Civ.Proc.Rule 68,
28 U.S.C.A.


7 Cases that cite this headnote


[4] Costs, Fees, and Sanctions Tender or offer of judgment before action
Issue of whether Rule 68 settlement offer was valid was not mooted by running of offer's
ten-day pendency; validity of the offer could be determined after its pendency since it
affected attorney fees and cost award. Fed.Rules Civ.Proc.Rule 68, 28 U.S.C.A.


3 Cases that cite this headnote


[5] Costs, Fees, and Sanctions Tender or offer of judgment before action
Defendants' poorly worded Rule 68 settlement offer was clarified orally and was
understood by plaintiff when he failed to respond within ten days; therefore, the offer
would not be stricken from written record of the suit. Fed.Rules Civ.Proc.Rule 68, 28
U.S.C.A.


5 Cases that cite this headnote


[6] Costs, Fees, and Sanctions Compromise, settlement, and release, conduct
concerning
There was basis in fact for motion to strike ambiguous Rule 68 settlement offer, the motion
was procedurally permissible, and it presented, at a minimum, a good-faith argument
for extension or modification of existing law; thus, Rule 11 sanctions against movant's
attorney were inappropriate. Fed.Rules Civ.Proc.Rules 11, 68, 28 U.S.C.A.


2 Cases that cite this headnote
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Attorneys and Law Firms


*32  Ray L. LeFlore, New York City, for plaintiff.


Frederick A.O. Schwarz, Jr., Corp. Counsel by Lori S. Josephs, New York City, for defendants.


OPINION


MOTLEY, Chief Judge.


This case concerns a 42 U.S.C. Section 1983 claim arising out of an incident between plaintiff
Boorstein and several New York City police officers on August 31, 1982 in which Boorstein
was allegedly beaten and injured, falsely arrested, detained and charged with disorderly conduct
and resisting arrest. The charges were later dropped and plaintiff filed this suit for compensatory
and punitive damages. Originally Boorstein sued the City of New York (the City), the Police
Department of New York (the Police Department) and Officers Keith Coco, Richard Roe and John
Doe. Upon defendants' motion for partial summary judgment the suit was dismissed as against
defendants the City and the Police Department for failure to state a claim for relief. No. 82–7887
(S.D.N.Y. May 21, 1984).


The matter is presently before the court on plaintiff's motion to strike defendants' offer for judgment
to be taken against them pursuant to Fed.R.Civ.P. 68 (Rule 68 *33  offer), and defendants' counter
motion to impose sanctions against plaintiff's attorney, Ray LeFlore, for bringing a frivolous
motion, as provided in Fed.R.Civ.P. 11. For the reasons set forth below, plaintiff's motion is denied.
However, because the court concludes that at the time the motion was filed there was basis in law
and fact for the plaintiff's motion to strike, defendants' motion for sanctions is denied.


FACTS:
Beginning in early 1983, defendants made several offers to settle plaintiff's claims for the sum
of $5,000.00 which was to cover all costs and attorneys' fees. On March 18, 1985 defendants
formalized their settlement offer into a Rule 68 offer for $5,000.00 “inclusive of attorney's fees
with costs now accrued.” Defendants' attorney then telephoned plaintiff on March 19 in order to
explain the significance of the Rule 68 offer and to inform him that it was to “include all costs and
all attorney's fees.” Defendants' Affidavit in Support of Motion for Sanctions at 3–4.


Subsequent phone conversations between the parties indicate that plaintiff did not understand
whether the Rule 68 offer was for $5,000.00 to cover plaintiff's damages and attorneys' fees and
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costs, or if it was for $5,000.00 to cover damages alone, with attorneys' fees and costs to be paid
as part of the settlement, their sums to be determined at a later date. Plaintiff indicated that the
former terms would be unacceptable and the latter acceptable. Defendants' Affidavit in Support
of Sanctions at 4. Defendants explained that the former terms accurately reflected the offer but
they did not change the wording of their offer. Plaintiff indicated that in the alternative an offer
of $5,000.00 for plaintiff's damages and approximately $20,000.00 for attorneys' fees and costs
would be acceptable. Defendants' Affidavit in Support of Sanctions at 5.


The ten days provided in the rule for response to the offer lapsed without acceptance and defendants
filed a new Rule 68 offer on April 5, 1985 with language identical to that of March 18th. Plaintiff
did not accept this offer and filed a motion to strike the Rule 68 offer on April 26, 1985 on the basis
that the offers were defectively vague, and because Marek v. Chesny, 473 U.S. 1, 105 S.Ct. 3012, 87
L.Ed.2d 1 (1985), which concerned the effect of Rule 68 offers on attorneys' fee awards, was then
pending before the Supreme Court. Defendant opposed the motion to strike and moved for Rule
11 sanctions to be imposed upon Mr. LeFlore for bringing the motion to strike the Rule 68 offers.
The two Rule 68 offers are hereinafter referred to in the singular since their terms are identical.


DISCUSSION:
[1]  Fed.R.Civ.P. 68 is a device used to encourage settlement of suits. Defendants can make a Rule
68 offer for judgment to be taken against them, and plaintiffs have ten days to accept or reject
the offer. A rejected Rule 68 offer becomes part of the written record of the case and is used to
determine attorneys' fees and costs awards at the close of the suit. If the judgment or settlement
ultimately obtained by plaintiff is less than the Rule 68 offer, plaintiff cannot recover attorneys'
fees or costs from the date the offer was made to the end of the suit. Marek, 473 U.S. at ––––,
105 S.Ct. at 3014.


Defendants contend that there is no procedural mechanism to file a motion to strike a Rule 68
offer from the record. Plaintiff cites two cases on this point but both deal with motions to strike
the early filing of a Rule 68 offer and not to strike the offer itself. Scheriff v. Beck, 452 F.Supp.
1254 (D.Colo.1978); Nabors v. Texas Co., 32 F.Supp. 91 (W.D.La.1940). However, in Klawes v.
Firestone Tire & Rubber Co., 572 F.Supp. 116 (E.D.Wis.1983), the court granted a “motion to
strike” a Rule 68 offer made by plaintiffs to defendants. The court held that Rule 68 only provided
for defendants to make offers. Id. at 118.


[2]  [3]  Rule 68 offers have been likened to contract offers in that there must be a “meeting of
the minds” and a clear understanding *34  of the terms in order to have a valid acceptance of the
offer. Johnson v. University College of University of Alabama in Birmingham, 706 F.2d 1205, 1209
(11th Cir.1983); Cruz v. Pacific American Ins. Co., 337 F.2d 746, 749 (9th Cir.1964); Greenwood
v. Stevenson, 88 F.R.D. 225, 230 (D.R.I.1980). See also Sheriff, 452 F.Supp. at 1259–60. Because
a Rule 68 offer has a binding effect when refused as well as when accepted, a party must also have
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a clear understanding of the terms of an offer in order to make an informed choice not to accept it.
The Supreme Court in Marek explains that the purpose of Rule 68 is to encourage settlement of law
suits and implies that this purpose would be frustrated if the offer were too unclear to be evaluated
for acceptance or rejection. 473 U.S. at ––––, 105 S.Ct. at 3016. In sum, even though there is little
precedent for motions to strike Rule 68 offers because of their substance, the court concludes that
ambiguous offers should be clarified or stricken to further the purposes of Rule 68 and to protect
the ability of parties to make reasonable decisions regarding the conduct of litigation.


[4]  Defendants also assert that the validity of their Rule 68 offer is a moot question. The court
concludes otherwise. Fed.R.Civ.P. 68 states, in pertinent part, “If the judgment finally obtained by
the offeree is not more favorable than the offer, the offeree must pay the costs incurred after the
making of the offer.” Payment of costs happens only after the close of the suit through judgment
or settlement. Thus, the issue of whether a Rule 68 offer is valid is certainly not moot at the
moment the offer's ten day pendency runs. In Klawes, 572 F.Supp. at 118, the motion to strike was
brought after the ten day pendency. Moreover, the validity and effect of Rule 68 offers is usually
not determined until the close of the suit and the filing of attorney's fee applications. See Marek
v. Chesny, 473 U.S. 1, 105 S.Ct. 3012, 87 L.Ed.2d 1 (1985); Delta Airlines v. August, 450 U.S.
346, 101 S.Ct. 1146, 67 L.Ed.2d 287 (1981); Maher v. Gagne, 448 U.S. 122, 100 S.Ct. 2570, 65
L.Ed.2d 653 (1980). Therefore, the validity of a Rule 68 offer may be determined after its ten day
pendency since it affects attorneys' fees and costs awards.


On its face, defendants' offer was unclear as to whether attorneys' fees and costs were included
within, or would be paid in addition to, the $5,000.00. When referring to settlements or judgments,
“with” has been held to mean “plus”, whereas “and” indicates that what follows is to be covered
by the sum previously specified. Chesny v. Marek, 720 F.2d 474, 476 (7th Cir.1983), rev'd on other
grounds, 473 U.S. 1, 105 S.Ct. 3012, 87 L.Ed.2d 1 (1985). Defendants' offer specified judgment
for $5,000.00 “inclusive of attorney's fees with costs”. Defendants' Rule 68 offer, March 18, 1985
(emphasis added). A reasonable literal interpretation of this offer could be that defendants offered
$5,000.00 to cover damages to plaintiff and attorneys' fees, whereas “costs” that defendants would
pay to plaintiff would be determined at a later time.


Defendants insist that their Rule 68 offer is valid because it is adopted “almost verbatim” from
the valid offer made by the City of New York in Lyons v. Cunningham, 583 F.Supp. 1147
(S.D.N.Y.1983). However, defendants' offer differs from that in Lyons because it specifies “with
costs”, whereas Lyons specifies “inclusive of attorney's fees and all costs accrued”. Id. at 1151
(emphasis added). This change in wording is precisely what causes the confusion in the case before
us.


In her Affidavit in Support of Sanctions, defendants' counsel documents a series of phone calls
between counsel to the parties, in which plaintiff expressed confusion about the wording of the
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Rule 68 offer, and defendants clarified that the $5,000.00 was to cover all damages, attorneys' fees
and costs. Plaintiff indicated verbally to defendants that these terms were unacceptable, and made
a counter offer to settle for $5,000.00 in damages and approximately $20,000.00 in fees and costs.
Defendants' Reply Affidavit in Support of Sanctions *35  at 7; Defendants' Affidavit in Support
of Sanctions at 3–5.


[5]  Because plaintiff does not refute that these clarifying conversations transpired, the court can
only conclude that the poorly worded offer was clarified orally by defendants and that plaintiff
understood the terms he was rejecting when he failed to respond to the offer within ten days.
Thus, the poorly worded Rule 68 offer stands clarified as part of the written record of this suit: it
was $5,000.00 to cover all plaintiff's damages as well as all attorneys' fees and costs. Because no
corrective action is required plaintiff's motion to strike is denied.


[6]  Defendants have moved to impose Fed.R.Civ.P. 11 sanctions against plaintiff's counsel on the
grounds that there was no basis in fact or law for the motion to strike and that plaintiff's motion
was therefore introduced in order to delay and increase the cost of litigation. The court concludes,
however, that Rule 11 sanctions against plaintiff's attorney are inappropriate. As explained above,
plaintiff's motion to strike the Rule 68 offer is procedurally permissible. Even if it were not, it
presents, at a minimum, a good faith argument for the extension or modification of existing law
as required by the Second Circuit. Eastway Construction Company Corp. v. The City of New York,
762 F.2d 243, 253–54 (2d Cir.1985). Because of the ambiguity of the wording of the Rule 68 offer
there was also basis in fact for the motion to strike. The court therefore concludes that plaintiff
was not motivated by an improper purpose in prosecuting this motion, but sought to correct the
written record of the case to avoid future confusion in assignment of fees and costs. 1


1 The issue of whether attorneys' fees are included within “costs” as defined by Rule 68
had not been decided when this Rule 68 offer was pending and when the motion to strike
was filed. Subsequently, in Marek v. Chesny, 473 U.S. 1, 105 S.Ct. 3012, 87 L.Ed.2d 1
(1985), it was determined that “costs” do include attorneys' fees. In light of this definition,
the wording of defendants' written offer, covering attorneys' fees within the $5,000.00, but
arguably leaving open until later the question of the amount of “costs” to be paid, is even
more confusing. Plaintiff justifiably was concerned about the effect that Marek might have
on the interpretation of defendants' offer.


The court has examined the other procedural issues raised by the parties and finds them to lack
merit.


All Citations


107 F.R.D. 31, 3 Fed.R.Serv.3d 29
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 14. Of Miscellaneous Provisions


Chapter 6. Of Costs (Refs & Annos)


West's Ann.Cal.C.C.P. § 1032


§ 1032. Prevailing party in any action or proceeding; stipulation to alternative procedures


Effective: January 1, 2018
Currentness


(a) As used in this section, unless the context clearly requires otherwise:


(1) “Complaint” includes a cross-complaint.


(2) “Defendant” includes a cross-defendant, a person against whom a complaint is filed, or a party
who files an answer in intervention.


(3) “Plaintiff” includes a cross-complainant or a party who files a complaint in intervention.


(4) “Prevailing party” includes the party with a net monetary recovery, a defendant in whose
favor a dismissal is entered, a defendant where neither plaintiff nor defendant obtains any relief,
and a defendant as against those plaintiffs who do not recover any relief against that defendant.
If any party recovers other than monetary relief and in situations other than as specified, the
“prevailing party” shall be as determined by the court, and under those circumstances, the court,
in its discretion, may allow costs or not and, if allowed, may apportion costs between the parties
on the same or adverse sides pursuant to rules adopted under Section 1034.


(b) Except as otherwise expressly provided by statute, a prevailing party is entitled as a matter of
right to recover costs in any action or proceeding.
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(c) Nothing in this section shall prohibit parties from stipulating to alternative procedures for
awarding costs in the litigation pursuant to rules adopted under Section 1034.


Credits
(Added by Stats.1986, c. 377, § 6. Amended by Stats.2017, c. 131 (A.B.1693), § 2, eff. Jan. 1,
2018.)


West's Ann. Cal. C.C.P. § 1032, CA CIV PRO § 1032
Current with urgency legislation through Ch. 156 of 2024 Reg.Sess. Some statute sections may
be more current, see credits for details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 8. Of the Trial and Judgment in Civil Actions (Refs & Annos)


Chapter 8. The Manner of Giving and Entering Judgment


West's Ann.Cal.C.C.P. § 664.6


§ 664.6. Entry of judgment pursuant to terms of
stipulation for settlement; signed writing; exceptions


Effective: January 1, 2024
Currentness


<Section operative until Jan. 1, 2025. See, also, § 664.6 operative Jan. 1, 2025.>
 


(a) If parties to pending litigation stipulate, in a writing signed by the parties outside of the presence
of the court or orally before the court, for settlement of the case, or part thereof, the court, upon
motion, may enter judgment pursuant to the terms of the settlement. If requested by the parties,
the court may retain jurisdiction over the parties to enforce the settlement until performance in full
of the terms of the settlement.


(b) For purposes of this section, a writing is signed by a party if it is signed by any of the following:


(1) The party.


(2) An attorney who represents the party.


(3) If an insurer is defending and indemnifying a party to the action, an agent who is authorized
in writing by the insurer to sign on the party's behalf. This paragraph does not apply if the party
whom the insurer is defending would be liable under the terms of the settlement for any amount
above the policy limits.
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(c) Paragraphs (2) and (3) of subdivision (b) do not apply in a civil harassment action, an action
brought pursuant to the Family Code, an action brought pursuant to the Probate Code, or a matter
that is being adjudicated in a juvenile court or a dependency court.


(d) In addition to any available civil remedies, an attorney who signs a writing on behalf of a party
pursuant to subdivision (b) without the party's express authorization shall, absent good cause, be
subject to professional discipline.


(e) This section shall remain in effect only until January 1, 2025, and as of that date is repealed.


Credits
(Added by Stats.1981, c. 904, p. 3437, § 2. Amended by Stats.1993, c. 768 (S.B.252), § 1;
Stats.1994, c. 587 (A.B.3600), § 7; Stats.2020, c. 290 (A.B.2723), § 1, eff. Jan. 1, 2021; Stats.2023,
c. 478 (A.B.1756), § 12, eff. Jan. 1, 2024.)
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Current with urgency legislation through Ch. 156 of 2024 Reg.Sess. Some statute sections may
be more current, see credits for details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 14. Of Miscellaneous Provisions


Chapter 3. Offers by a Party to Compromise (Refs & Annos)


West's Ann.Cal.C.C.P. § 998


§ 998. Withholding or augmenting costs following rejection or
acceptance of offer to allow judgment; application of section


Effective: January 1, 2016
Currentness


(a) The costs allowed under Sections 1031 and 1032 shall be withheld or augmented as provided
in this section.


(b) Not less than 10 days prior to commencement of trial or arbitration (as provided in Section 1281
or 1295) of a dispute to be resolved by arbitration, any party may serve an offer in writing upon
any other party to the action to allow judgment to be taken or an award to be entered in accordance
with the terms and conditions stated at that time. The written offer shall include a statement of the
offer, containing the terms and conditions of the judgment or award, and a provision that allows the
accepting party to indicate acceptance of the offer by signing a statement that the offer is accepted.
Any acceptance of the offer, whether made on the document containing the offer or on a separate
document of acceptance, shall be in writing and shall be signed by counsel for the accepting party
or, if not represented by counsel, by the accepting party.


(1) If the offer is accepted, the offer with proof of acceptance shall be filed and the clerk or the judge
shall enter judgment accordingly. In the case of an arbitration, the offer with proof of acceptance
shall be filed with the arbitrator or arbitrators who shall promptly render an award accordingly.


(2) If the offer is not accepted prior to trial or arbitration or within 30 days after it is made,
whichever occurs first, it shall be deemed withdrawn, and cannot be given in evidence upon the
trial or arbitration.
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(3) For purposes of this subdivision, a trial or arbitration shall be deemed to be actually commenced
at the beginning of the opening statement of the plaintiff or counsel, or, if there is no opening
statement, at the time of the administering of the oath or affirmation to the first witness, or the
introduction of any evidence.


(c)(1) If an offer made by a defendant is not accepted and the plaintiff fails to obtain a more
favorable judgment or award, the plaintiff shall not recover his or her postoffer costs and shall pay
the defendant's costs from the time of the offer. In addition, in any action or proceeding other than
an eminent domain action, the court or arbitrator, in its discretion, may require the plaintiff to pay
a reasonable sum to cover postoffer costs of the services of expert witnesses, who are not regular
employees of any party, actually incurred and reasonably necessary in either, or both, preparation
for trial or arbitration, or during trial or arbitration, of the case by the defendant.


(2)(A) In determining whether the plaintiff obtains a more favorable judgment, the court or
arbitrator shall exclude the postoffer costs.


(B) It is the intent of the Legislature in enacting subparagraph (A) to supersede the holding in
Encinitas Plaza Real v. Knight, 209 Cal.App.3d 996, that attorney's fees awarded to the prevailing
party were not costs for purposes of this section but were part of the judgment.


(d) If an offer made by a plaintiff is not accepted and the defendant fails to obtain a more favorable
judgment or award in any action or proceeding other than an eminent domain action, the court or
arbitrator, in its discretion, may require the defendant to pay a reasonable sum to cover postoffer
costs of the services of expert witnesses, who are not regular employees of any party, actually
incurred and reasonably necessary in either, or both, preparation for trial or arbitration, or during
trial or arbitration, of the case by the plaintiff, in addition to plaintiff's costs.


(e) If an offer made by a defendant is not accepted and the plaintiff fails to obtain a more favorable
judgment or award, the costs under this section, from the time of the offer, shall be deducted from
any damages awarded in favor of the plaintiff. If the costs awarded under this section exceed the
amount of the damages awarded to the plaintiff the net amount shall be awarded to the defendant
and judgment or award shall be entered accordingly.


(f) Police officers shall be deemed to be expert witnesses for the purposes of this section. For
purposes of this section, “plaintiff” includes a cross-complainant and “defendant” includes a cross-
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defendant. Any judgment or award entered pursuant to this section shall be deemed to be a
compromise settlement.


(g) This chapter does not apply to either of the following:


(1) An offer that is made by a plaintiff in an eminent domain action.


(2) Any enforcement action brought in the name of the people of the State of California by the
Attorney General, a district attorney, or a city attorney, acting as a public prosecutor.


(h) The costs for services of expert witnesses for trial under subdivisions (c) and (d) shall not
exceed those specified in Section 68092.5 of the Government Code.


(i) This section shall not apply to labor arbitrations filed pursuant to memoranda of understanding
under the Ralph C. Dills Act (Chapter 10.3 (commencing with Section 3512) of Division 4 of Title
1 of the Government Code).


Credits
(Added by Stats.1971, c. 1679, p. 3605, § 3. Amended by Stats.1977, c. 458, p. 1513, § 1;
Stats.1986, c. 540, § 14; Stats.1987, c. 1080, § 8; Stats.1994, c. 332 (S.B.1324), § 1; Stats.1997, c.
892 (S.B.73), § 1; Stats.1999, c. 353 (S.B.1161), § 1; Stats.2001, c. 153 (A.B.732), § 1; Stats.2005,
c. 706 (A.B.1742), § 13; Stats.2015, c. 345 (A.B.1141), § 2, eff. Jan. 1, 2016.)


West's Ann. Cal. C.C.P. § 998, CA CIV PRO § 998
Current with urgency legislation through Ch. 156 of 2024 Reg.Sess. Some statute sections may
be more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 1. General Provisions (Refs & Annos)


West's Ann.Cal.Civ.Code § 1790


§ 1790. Short title


Currentness


This chapter may be cited as the “Song-Beverly Consumer Warranty Act.”


Credits
(Added by Stats.1970, c. 1333, p. 2478, § 1.)


West's Ann. Cal. Civ. Code § 1790, CA CIVIL § 1790
Current with urgency legislation through Ch. 156 of 2024 Reg.Sess. Some statute sections may
be more current, see credits for details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 4. General Provisions (Refs & Annos)
Part 1. Relief


Title 2. Compensatory Relief
Chapter 1. Damages in General


Article 2. Interest as Damages (Refs & Annos)


West's Ann.Cal.Civ.Code § 3291


§ 3291. Actions to recover damages for personal injury; claim of interest
in complaint; offers to compromise; public entities and public employees


Currentness


In any action brought to recover damages for personal injury sustained by any person resulting
from or occasioned by the tort of any other person, corporation, association, or partnership, whether
by negligence or by willful intent of the other person, corporation, association, or partnership, and
whether the injury was fatal or otherwise, it is lawful for the plaintiff in the complaint to claim
interest on the damages alleged as provided in this section.


If the plaintiff makes an offer pursuant to Section 998 of the Code of Civil Procedure which the
defendant does not accept prior to trial or within 30 days, whichever occurs first, and the plaintiff
obtains a more favorable judgment, the judgment shall bear interest at the legal rate of 10 percent
per annum calculated from the date of the plaintiff's first offer pursuant to Section 998 of the
Code of Civil Procedure which is exceeded by the judgment, and interest shall accrue until the
satisfaction of judgment.


This section shall not apply to a public entity, or to a public employee for an act or omission within
the scope of employment, and neither the public entity nor the public employee shall be liable,
directly or indirectly, to any person for any interest imposed by this section.


Credits
(Added by Stats.1982, c. 150, p. 493, § 1.)


West's Ann. Cal. Civ. Code § 3291, CA CIVIL § 3291
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Current with urgency legislation through Ch. 156 of 2024 Reg.Sess. Some statute sections may
be more current, see credits for details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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Rule 1.4.1. Communication of Settlement Offers, CA ST RPC Rule 1.4.1
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West's Annotated California Codes
Rules of the State Bar of California (Refs & Annos)


California Rules of Professional Conduct (Refs & Annos)
Chapter 1. Lawyer-Client Relationship


Prof.Conduct, Rule 1.4.1
Formerly cited as CA ST RPC Rule 3-510


Rule 1.4.1. Communication of Settlement Offers


Currentness


(a) A lawyer shall promptly communicate to the lawyer's client:


(1) all terms and conditions of a proposed plea bargain or other dispositive offer made to the client
in a criminal matter; and


(2) all amounts, terms, and conditions of any written* offer of settlement made to the client in
all other matters.


(b) As used in this rule, “client” includes a person 1  who possesses the authority to accept an offer
of settlement or plea, or, in a class action, all the named representatives of the class.


Credits
(Adopted, eff. Nov. 1, 2018.)


Footnotes


1 An asterisk (*) identifies a word or phrase defined in the terminology rule, rule 1.0.1.


Prof. Conduct, Rule 1.4.1, CA ST RPC Rule 1.4.1



https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N5A1474C0BA3611D8983DF34406B5929B&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CATRLOFSBRR)&originatingDoc=N9CEF03C0697511E8BB409BC97C948F7E&refType=CM&sourceCite=Prof.Conduct%2c+Rule+1.4.1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1003711&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N824C0770650611E883268FFD18C8CD09&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CASTRPCR)&originatingDoc=N9CEF03C0697511E8BB409BC97C948F7E&refType=CM&sourceCite=Prof.Conduct%2c+Rule+1.4.1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1003711&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N4E82B650696611E8B2FAA4F8E023B3D7&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 





Rule 1.4.1. Communication of Settlement Offers, CA ST RPC Rule 1.4.1


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 2


Current with amendments received through June 15, 2024. Some rules may be more current, see
credits for details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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Rule 3.2. Delay of Litigation, CA ST RPC Rule 3.2
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West's Annotated California Codes
Rules of the State Bar of California (Refs & Annos)


California Rules of Professional Conduct (Refs & Annos)
Chapter 3. Advocate


Prof.Conduct, Rule 3.2


Rule 3.2. Delay of Litigation


Currentness


In representing a client, a lawyer shall not use means that have no substantial 1  purpose other than
to delay or prolong the proceeding or to cause needless expense.


Credits
(Adopted, eff. Nov. 1, 2018.)


Footnotes


1 An asterisk (*) identifies a word or phrase defined in the terminology rule, rule 1.0.1.


Prof. Conduct, Rule 3.2, CA ST RPC Rule 3.2
Current with amendments received through June 15, 2024. Some rules may be more current, see
credits for details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N5A1474C0BA3611D8983DF34406B5929B&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CATRLOFSBRR)&originatingDoc=NBA9517106AE811E8BC1B92D289E01B0C&refType=CM&sourceCite=Prof.Conduct%2c+Rule+3.2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1003711&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N824C0770650611E883268FFD18C8CD09&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CASTRPCR)&originatingDoc=NBA9517106AE811E8BC1B92D289E01B0C&refType=CM&sourceCite=Prof.Conduct%2c+Rule+3.2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1003711&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N525A63B0699111E88BD5CC666846CFF5&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 



		Return to brief (Ctrl+W)

		CA ST RPC Rule 3.2










F. Court-Conducted Settlement Proceedings, Cal. Prac. Guide Pers. Inj. Ch. 4-F
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f. [4:1359] Allocation of damages between taxable and nontaxable components: Where a personal injury settlement
includes taxable recoveries (e.g., punitive damages or compensation for emotional distress not arising from physical injury or
sickness, see ¶ 3:182 ff.), plaintiff may benefit from the parties' allocation of the settlement to the various damage components
(e.g., contract vs. tort claims, nontaxable compensatories vs. punitives). However, where the parties' interests regarding
taxability are not adverse, the IRS may restructure allocations motivated by tax reasons rather than by economic reality;
see ¶ 3:192.


g. [4:1360] Settlement offer containing waiver of attorney fee award: A party and his or her attorney may negotiate a
settlement that includes a waiver of any right the adverse party may have to obtain an attorney fee award. An attorney violates
no ethical rules in advising the client to offer a fee-waiver settlement or in conveying such an offer from his or her client
to the adverse party. [Cal. State Bar Form.Opn. 2009-176 (expressly disagreeing with Los Angeles Bar Ass'n Form.Opn.
445 (1987) finding fee-waiver settlement offers ethically objectionable); see Evans v. Jeff D. (1986) 475 US 717, 729, 106
S.Ct. 1531, 1538, fn. 15]


(1) [4:1361] Attorney's duty to convey fee-waiver settlement offer to client: A fee-waiver settlement offer, like any
other offer, must be presented to the client (per CRPC 1.4.1, ¶ 4:142 ff., 4:245 ff.). The attorney may neither refuse to
present the offer nor bar the client from accepting it even if it reduces the likelihood the attorney will recover the full value
of his or her services. [Cal. State Bar Form.Opn. 2009-176, supra]


(2) [4:1362] Limitations in civil rights litigation: In federal civil rights actions brought under 42 USC § 1983, a negotiated
settlement containing a waiver of a § 1988 fee award is generally permissible (see ¶ 1:131.5). However, settlement
conditioned on such a waiver may be prohibited where:


 • A governmental agency implements a policy or practice prohibiting payment of attorney fees in settling civil rights
actions;


 • The fee waiver is part of a vindictive effort to deter attorneys from representing plaintiffs in civil rights actions; or


 • The fee waiver has the aggregate effect of shrinking the pool of lawyers willing to represent plaintiffs in civil rights
actions. [Evans v. Jeff D., supra, 475 US at 731-732, 739-741, 106 S.Ct. at 1539-1540, 1543-1545; Pony v. County
of Los Angeles (9th Cir. 2006) 433 F3d 1138, 1144; Bernhardt v. County of Los Angeles (9th Cir. 2002) 279 F3d
862, 871; but see Cal. State Bar Form.Opn. 2009-176, supra (questioning whether any such “pool-shrinking” has
occurred)]


[4:1363 - 4:1364] Reserved.


h. [4:1365] Five-year mandatory dismissal period tolled by settlement: The CCP § 583.310 five-year mandatory dismissal
period (failure to bring action to trial within five years of filing) is tolled during the time for which bringing the case to trial
was “impossible, impracticable, or futile.” [CCP § 583.340(c)]


Attempting to bring an action to trial when all issues have been resolved through a court-supervised settlement would
be futile. Hence, the time during which the settlement agreement is in effect tolls the five-year dismissal period. [Canal
St., Ltd. v. Sorich (2000) 77 CA4th 602, 608, 91 CR2d 811, 814-815; Malouf Bros. v. Dixon (1991) 230 CA3d 280, 285,
281 CR 235, 238]


Tolling occurs even though some terms of the settlement remained to be performed or the settlement was not signed before
the five-year period expired. [Brown & Bryant, Inc. v. Hartford Acc. & Indem. Co. (1994) 24 CA4th 247, 256, 29 CR2d
144, 150; Schiro v. Curci (1990) 220 CA3d 840, 844-845, 269 CR 639, 641-642; Gorman v. Holte (1985) 164 CA3d 984,
988, 211 CR 34, 37]


(1) [4:1366] Tolling for mediation: See ¶ 7:9.17 ff.


[4:1367 - 4:1377] Reserved.


5. [4:1378] Trial Date Settlement Conference: Experience shows many cases can be settled “on the courthouse steps,”
notwithstanding earlier unsuccessful settlement conferences. Sometimes the parties were simply not ready to “talk turkey”
earlier; sometimes final trial preparation has changed one side's perception of the odds; and sometimes motion in limine rulings
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motivate either side to reevaluate its settlement posture. For whatever reason, it often makes sense to arrange a last-minute
settlement conference before trial commences.


a. [4:1379] Settlement discussions before trial judge: Once a case is assigned for trial, the trial judge has considerable
discretion re further settlement attempts.


(1) [4:1380] Stipulation required: Settlement discussions with the trial judge normally will be conditioned on both sides
stipulating on the record that the judge's participation will not prejudice his or her trying the case if a settlement is not
reached. If counsel decline to so stipulate, but feel further settlement discussions might be fruitful, another judge will
usually be asked to fill in for this purpose. The purpose, of course, is to avoid risks of compromising the trial judge's
neutrality and inhibiting the parties' candor during settlement negotiations.


➪ [4:1381] PRACTICE POINTER: As a practical matter, in jury cases, it usually does no harm to stipulate to the trial
judge's participation in settlement discussions … since the jury, and not the judge, will be rendering the verdict. (However,
some attorneys believe the judge's participation may influence his or her determination on evidentiary objections, jury
instructions, post-trial motions, etc.; e.g., if plaintiff were offered less than the eventual judgment, the judge, having been
privy to the settlement discussions, may be more inclined to grant a new trial motion.)


But in nonjury cases, settlement discussions before the judge who will be deciding the case usually take on the tenor
of final argument; there is much greater possibility the discussions will influence the decision at trial (no matter how
hard the judge tries not to form preconceived opinions). In this situation, it is better to request that the conference be
held before a different judge.


b. [4:1382] Caveat—pitfalls of “sandbagging”: The most useful trial date settlement conferences are those where counsel
have made a sincere, albeit unsuccessful, attempt to compromise earlier. Remember that “sandbagging” at the MSC, thinking
that you will be able to conclude a “better” settlement at the last minute, is poor strategy and has serious pitfalls. See further
discussion at ¶ 4:1246 ff.


[4:1383 - 4:1399] Reserved.


© 2023 by The Rutter Group, a Thomson Reuters Business. No Claim to Orig. U.S. Govt. Works.
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West's Annotated California Codes
California Rules of Court (Refs & Annos)


Title 8. Appellate Rules (Refs & Annos)
Division 1. Rules Relating to the Supreme Court and Courts of Appeal (Refs &
Annos)


Chapter 9. Proceedings in the Supreme Court (Refs & Annos)


Cal.Rules of Court, Rule 8.520
Formerly cited as CA ST A Rule 29.1


Rule 8.520. Briefs by parties and amici curiae; judicial notice


Currentness


(a) Parties' briefs; time to file


(1) Within 30 days after the Supreme Court files the order of review, the petitioner must serve and
file in that court either an opening brief on the merits or the brief it filed in the Court of Appeal.


(2) Within 30 days after the petitioner files its brief or the time to do so expires, the opposing party
must serve and file either an answer brief on the merits or the brief it filed in the Court of Appeal.


(3) The petitioner may file a reply brief on the merits or the reply brief it filed in the Court of
Appeal. A reply brief must be served and filed within 20 days after the opposing party files its brief.


(4) A party filing a brief it filed in the Court of Appeal must attach to the cover a notice of its
intent to rely on the brief in the Supreme Court.


(5) The time to serve and file a brief may not be extended by stipulation but only by order of the
Chief Justice under rule 8.60.


(6) The court may designate which party is deemed the petitioner or otherwise direct the sequence
in which the parties must file their briefs.
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(b) Form and content


(1) Briefs filed under this rule must comply with the relevant provisions of rule 8.204.


(2) The body of the petitioner's brief on the merits must begin by quoting either:


(A) Any order specifying the issues to be briefed; or, if none,


(B) The statement of issues in the petition for review and, if any, in the answer.


(3) Unless the court orders otherwise, briefs on the merits must be limited to the issues stated in
(2) and any issues fairly included in them.


(c) Length


(1) If produced on a computer, an opening or answering brief on the merits must not exceed 14,000
words, including footnotes, and a reply brief on the merits must not exceed 8,400 words, including
footnotes. Each brief must include a certificate by appellate counsel or an unrepresented party
stating the number of words in the brief. The person certifying may rely on the word count of the
computer program used to prepare the brief.


(2) If typewritten, an opening or answering brief on the merits must not exceed 50 pages and a
reply brief on the merits must not exceed 30 pages.


(3) The tables required under rule 8.204(a)(1), the cover information required under rule 8.204(b)
(10), a certificate under (1), any signature block, any attachment under (h), and any quotation of
issues required by (b)(2) are excluded from the limits stated in (1) and (2).


(4) On application and for good cause, the Chief Justice may permit a longer brief.


(d) Supplemental briefs
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(1) A party may file a supplemental brief limited to new authorities, new legislation, or other
matters that were not available in time to be included in the party's brief on the merits.


(2) A supplemental brief must not exceed 2,800 words, including footnotes, if produced on a
computer or 10 pages if typewritten, and must be served and filed no later than 10 days before
oral argument.


(e) Briefs on the court's request


The court may request additional briefs on any or all issues, whether or not the parties have filed
briefs on the merits.


(f) Amicus curiae briefs


(1) After the court orders review, any person or entity may serve and file an application for
permission of the Chief Justice to file an amicus curiae brief.


(2) The application must be filed no later than 30 days after all briefs that the parties may file under
this rule--other than supplemental briefs--have been filed or were required to be filed. For good
cause, the Chief Justice may allow later filing.


(3) The application must state the applicant's interest and explain how the proposed amicus curiae
brief will assist the court in deciding the matter.


(4) The application must also identify:


(A) Any party or any counsel for a party in the pending appeal who:


(i) Authored the proposed amicus brief in whole or in part; or
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(ii) Made a monetary contribution intended to fund the preparation or submission of the brief;
and


(B) Every person or entity who made a monetary contribution intended to fund the preparation or
submission of the brief, other than the amicus curiae, its members, or its counsel in the pending
appeal.


(5) The proposed brief must be served. It must accompany the application and may be combined
with it.


(6) The covers of the application and proposed brief must identify the party the applicant supports,
if any.


(7) If the court grants the application, any party may file either an answer to the individual amicus
curiae brief or a consolidated answer to multiple amicus curiae briefs filed in the case. The answer
must be filed within 30 days after either the court rules on the last timely filed application to file
an amicus curiae brief or the time for filing applications to file an amicus curiae brief expires,
whichever is later. The answer must be served on all parties and the amicus curiae.


(8) The Attorney General may file an amicus curiae brief without the Chief Justice's permission
unless the brief is submitted on behalf of another state officer or agency. The Attorney General
must serve and file the brief within the time specified in (2) and must provide the information
required by (3) and comply with (6). Any answer must comply with (7).


(g) Judicial notice


To obtain judicial notice by the Supreme Court under Evidence Code section 459, a party must
comply with rule 8.252(a).


(h) Attachments


A party filing a brief may attach copies of relevant local, state, or federal regulations or rules, out-
of-state statutes, or other similar citable materials that are not readily accessible. These attachments
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must not exceed a combined total of 10 pages. A copy of an opinion required to be attached to the
brief under rule 8.1115(c) does not count toward this 10-page limit.


Credits
(Formerly Rule 29.1, adopted, eff. Jan. 1, 2003. Renumbered Rule 8.520 and amended, eff. Jan.
1, 2007. As amended, eff. Jan. 1, 2008; Jan. 1, 2009; Jan. 1, 2011.)


Cal. Rules of Court, Rule 8.520, CA ST APPELLATE Rule 8.520
Current with amendments received through June 15, 2024. Some rules may be more current, see
credits for details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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50 Cal.3d 658, 788 P.2d 1156, 268 Cal.Rptr. 284
Supreme Court of California


CALIFORNIA STATE AUTOMOBILE ASSOCIATION
INTER-INSURANCE BUREAU, Petitioner,


v.
THE SUPERIOR COURT OF THE CITY AND COUNTY OF SAN


FRANCISCO, Respondent; DOROTHY COOPER, Real Party in Interest


No. S009171.
Apr 19, 1990.


SUMMARY


Plaintiff was injured when a driver allegedly drove his car the wrong way on a one-way street
while intoxicated. The driver was insured. Plaintiff brought a personal injury action against the
driver. The parties stipulated that the driver admitted liability, that he agreed to pay a specified sum
in damages, and that plaintiff reserved her rights against the driver's insurer. The stipulation was
signed by attorneys for the driver, plaintiff, and the insurer, and the trial court entered judgment in
accordance with its terms. Plaintiff then sued the insurer for damages, alleging that it had breached
Ins. Code, § 790.03, subd. (h), in the course of settling the personal injury claim. The insurer
moved for judgment on the pleadings, asserting that the settlement and stipulated judgment in the
personal injury action did not satisfy the requirement that the underlying action must be concluded
before a third party claimant may bring an action against an insurer under § 790.03, subd. (h).
The trial court denied the motion. (Superior Court of the City and County of San Francisco, No.
876851, Alex Saldamando, Judge. * )The Court of Appeal, First Dist., Div. Three, No. A044622
granted the insurerer a peremptory writ of mandate, directing the trial court to vacate its order
denying judgment on the pleadings and to enter a new order granting the motion for judgment
on the pleadings.


* Assigned by the Chairperson of the Judicial Council.


The Supreme Court reversed the decision of the Court of Appeal. The court held that a stipulation
of an insured's liability signed by the insurer, insured, and third party claimant, and entered as a
judgment, satisfies the requirement of a final judicial determination of the underlying action, thus
enabling the third party claimant to bring an action against the insurer for unfair practices under Ins.
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Code, § 790.03, subd. (h).(Opinion by Lucas, *659  C. J., with Mosk, Panelli, Eagleson, Kennard,
JJ., and Klein (Joan Dempsey), J., *  concurring. Separate concurring opinion by Broussard, J.)


* Presiding Justice, Court of Appeal, Second Appellate District, Division Three, assigned by
the Chairperson of the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c)
Insurance Contracts and Coverage § 140--Actions--By Injured Person Against Insurer--
Conclusion of Underlying Action as Prerequisite--Stipulated Judgment as Conclusion.
A stipulation of an insured's liability signed by the insurer, insured, and third party claimant, and
entered as a judgment, satisfies the requirement of a conclusion of the underlying action, enabling
the third party claimant to bring an action against the insurer for unfair practices under Ins. Code,
§ 790.03, subd. (h). Thus, in an action under § 790.03, subd. (h), the trial court properly denied
the insurer's motion for judgment on the pleadings, which was made on the ground that a final
judicial determination in the underlying action was lacking. The third party claimant had settled the
underlying action against the insured. The parties had stipulated that the insured admitted liability,
that he agreed to pay a specified sum in damages, and that the third party claimant reserved her
rights against the insurer. The stipulation was signed by attorneys for the insured, the third party
claimant, and the insurer. Unlike a simple settlement, such stipulation, later entered as a judgement,
constituted a final judicial determination.


[Duty of liability insurer to settle or compromise, note, 40 A.L.R.2d 168.]


(2)
Insurance Contracts and Coverage § 140--Actions--By Injured Person Against Insurer--
Conclusion of Underlying Action as Prerequisite.
The rule that a third party claimant injured by an insured may not sue the insurer under Ins. Code,
§ 790.03, subd. (h), until after a judicial determination of the claimant's action against the insured,
*660  derives in part from the notion that the underlying liability insurance contract is an indemnity
contract. Under an insurance contract, the insurer's obligation is to indemnify the insured to the
extent of the insured's liability to the third party. Accordingly, no enforceable claim accrues against
the insurer until the insured's liability is in fact established. In relation to claims under § 790.03,
subd. (h), this principle of indemnity compels that if the insured is not liable for the claimant's
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injury, the claimant cannot be permitted to recover for unfair conduct by the insurer in refusing
to settle an underlying unmeritorious claim.


[See Cal.Jur.3d, Insurance Contracts and Coverage, § 426.]


(3)
Judgments § 7--By Consent or Stipulation.
In a stipulated judgment, or consent decree, litigants voluntarily terminate a lawsuit by assenting
to specified terms, which the court agrees to enforce as a judgment.


[See Am.Jur.2d, Judgments, § 1082.]


(4)
Judgments § 7--By Consent or Stipulation--Duty of Court.
A stipulated judgment is indeed a judgment; entry thereof is a judicial act that a court has discretion
to perform. Although a court may not add to or make a new stipulation without mutual consent
of the parties, it may reject a stipulation that is contrary to public policy, or one that incorporates
an erroneous rule of law. While it is entirely proper for the court to accept stipulations of counsel
that appear to have been made advisedly, and after due consideration of the facts, the court cannot
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a
mere puppet in the matter.


(5)
Insurance Contracts and Coverage § 135--Actions--Stipulated Judgment-- Effect.
A stipulated judgment may properly be given collateral estoppel effect, at least when the parties
manifest an intent to be collaterally bound by its terms. Thus, where an insurer signs a stipulation
in which the insured admits liability, that insurer is privy to the agreement and can be collaterally
estopped from relitigating liability to the same extent as the insured.


COUNSEL
Weinberg, Campbell & Stone, Michael T. Stone, Richard R. Ruggieri, Coddington, Hicks &
Danforth, Clinton H. Coddington, Randolf F. Hicks, *661  Crosby, Heafy, Roach & May, Peter
W. Davis, Kathy M. Banke and Jenny D. Smith for Petitioner.
Horvitz & Levy, Ellis J. Horvitz, Peter Abrahams, Waldman, Bass, Stodel & Graham, Irwin
Waldman and George K. Perlee as Amici Curiae on behalf of Petitioner.
No appearance for Respondent.
Freitas, McCarthy, Bettini, MacMahon, Freitas & Keating, David P. Freitas and Albert P.
Barsocchini for Real Party in Interest.
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Ian Herzog, Leonard Sacks, Harry R. Levine, Douglas DeVries, Bruce Broillet, Robert Steinberg,
Hurley, Grassini & Wrinkle, Roland Wrinkle, Farella, Braun & Martel and Mary E. McCutcheon
as Amici Curiae on behalf of Real Party in Interest.


LUCAS, C. J.


Introduction
We seek in this case to resolve a lingering question arising from our decision in Moradi-Shalal v.
Fireman's Fund Ins. Companies (1988) 46 Cal.3d 287 [250 Cal.Rptr. 116, 758 P.2d 58] (hereafter
Moradi-Shalal). In Moradi-Shalal, we held, contrary to our earlier decision in Royal Globe Ins.
Co. v. Superior Court (1979) 23 Cal.3d 880 [153 Cal.Rptr. 842, 592 P.2d 329] (hereafter Royal
Globe), that Insurance Code section 790.03, subdivision (h) (hereafter section 790.03(h)), does
not confer on private parties a statutory cause of action against insurance companies for damages
for unfair practices. We overruled Royal Globe prospectively only, however: Any then pending
actions by private parties seeking relief for alleged violations of section 790.03(h) could proceed.
( Moradi-Shalal, supra, 46 Cal.3d at pp. 292, 305.)


With respect to such surviving Royal Globe actions brought by injured third party claimants, we
specified in Moradi-Shalal that “a final judicial determination of the insured's liability [for the third
party claimant's injuries] is a condition precedent to a section 790.03 action against the insurer.” (46
Cal.3d at p. 313.) The question now before us is whether a *662  stipulation of the insured's
liability signed by the insurer, insured, and third party claimant, and entered as a judgment, satisfies
this condition precedent. We hold that a stipulated judgment under these circumstances constitutes
a “judicial determination” as required by Moradi-Shalal, enabling a third party claimant to bring
a pre-Moradi-Shalal section 790.03(h) action.


Facts
Dorothy Cooper, real party in interest, was severely injured in March 1983, when George Smith,
who was insured by petitioner California State Automobile Association, allegedly drove his car
the wrong way on a one-way street while intoxicated. Real party settled her personal injury action
against petitioner's insured in May 1987—some 50 months after the accident. The parties stipulated
that the insured admitted liability, that he agreed to pay $175,000 in damages, and that real party
reserved her rights against petitioner. This stipulation was signed by attorneys for the insured, real
party, and petitioner, and the trial court entered judgment in accordance with its terms. Thereafter,
before finality of Moradi-Shalal, real party sued petitioner for damages, alleging it had breached
section 790.03(h) in the course of settling her personal injury claim. 1



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=46CALIF3D287&originatingDoc=I7f7187d6fabd11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=46CALIF3D287&originatingDoc=I7f7187d6fabd11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988106468&pubNum=661&originatingDoc=I7f7187d6fabd11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=23CALIF3D880&originatingDoc=I7f7187d6fabd11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=23CALIF3D880&originatingDoc=I7f7187d6fabd11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979105558&pubNum=661&originatingDoc=I7f7187d6fabd11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS790.03&originatingDoc=I7f7187d6fabd11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS790.03&originatingDoc=I7f7187d6fabd11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS790.03&originatingDoc=I7f7187d6fabd11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=46CALIF3D292&originatingDoc=I7f7187d6fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_292&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_292 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS790.03&originatingDoc=I7f7187d6fabd11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=46CALIF3D313&originatingDoc=I7f7187d6fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_313&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_313 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=46CALIF3D313&originatingDoc=I7f7187d6fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_313&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_313 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS790.03&originatingDoc=I7f7187d6fabd11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAINS790.03&originatingDoc=I7f7187d6fabd11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





California State Auto. Assn. Inter-Ins. Bureau v. Superior Court, 50 Cal.3d 658 (1990)
788 P.2d 1156, 268 Cal.Rptr. 284


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 5


1 Real party's cause of action for intentional infliction of emotional distress was dismissed
after the court sustained a general demurrer to that count. A third cause of action alleged
negligent or willful breach of section 790.03(h).


Soon after Moradi-Shalal was decided, petitioner moved for judgment on the pleadings, asserting
the settlement and stipulated judgment in the personal injury action did not satisfy Moradi-
Shalal's requirement of a judicial determination of the insured's liability prior to pursuing a section
790.03(h) claim. The trial court denied the motion. The Court of Appeal granted petitioner a
peremptory writ of mandate, directing the trial court to vacate its order denying judgment on the
pleadings and to enter a new order granting petitioner's motion. We reverse.


Discussion
Royal Globe established that a third party claimant injured by an insured may not sue the
insurer under section 790.03(h) until after the action between the claimant and the insured has
“concluded.” ( Royal Globe, supra, 23 Cal.3d at p. 884.) In Moradi-Shalal, we defined Royal
Globe's requirement of a “conclusion” of the action, for purposes of pending third party section
790.03(h) suits. We concluded that a settlement is “an insufficient conclusion of the underlying
action: there must be a conclusive judicial determination of the insured's liability before the third
party can succeed in *663  an action against the insurer under section 790.03.” ( Moradi-Shalal,
supra, 46 Cal.3d at p. 306, italics added.)


(2) As we observed in Moradi-Shalal, the requirement of a determination of the insured's liability
derives in part from the notion that the underlying liability insurance contract is an indemnity
contract. Under an insurance contract, the insurer's obligation is to indemnify the insured to the
extent of the insured's liability to the third party. Accordingly, “'no enforceable claim accrues
against the insurer until the insured's liability is in fact established.”' ( Moradi-Shalal, supra, 46
Cal.3d at p. 306, quoting Williams v. Transport Indemnity Co. (1984) 157 Cal.App.3d 953, 960
[203 Cal.Rptr. 868].) In relation to section 790.03(h) claims, this principle of indemnity compelled
that “If the insured is not liable for the claimant's injury, the claimant has no right to damages from
the insured, and the claimant cannot be permitted to recover for 'unfair conduct' by the insurer in
refusing to settle an underlying unmeritorious claim.” (46 Cal.3d at p. 308.)


We precluded postsettlement section 790.03(h) claims in Moradi-Shalal because allowing such
suits would (i) require third party claimants to establish the insured's liability within the section
790.03(h) action itself, posing serious practical and policy problems; (ii) deprive the settling parties
of a primary advantage of settlement by requiring them to litigate the issue of the insured's liability
despite having settled the personal injury claim; (iii) give an unwarranted and unfair advantage to
the third party claimant, who could settle, retain the benefits of settlement, and then sue the insurer
for additional compensation; and (iv) create a conflict of interest which might cause the insurer
to focus excessively on its own potential liability to the third party at the expense of its insured.
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(46 Cal.3d at pp. 311-312.) In addition, we noted that protecting insurers from postsettlement
exposure to section 790.03(h) claims will encourage settlement of third party actions. (Ibid.) Thus,
we concluded, for purposes of a Royal Globe action, “settlement is an insufficient conclusion of
the underlying action.” ( Id., at p. 306.) As will appear, we reach a different conclusion when the
settlement has been incorporated into a stipulated judgment.


(3) In a stipulated judgment, or consent decree, litigants voluntarily terminate a lawsuit by
assenting to specified terms, which the court agrees to enforce as a judgment. (See Kramer,
Consent Decrees and the Rights of Third Parties (1988) 87 Mich.L.Rev. 321, 325; 2 Cal. Civil
Procedure Before Trial (Cont.Ed.Bar 1978) § 34.1, pp. 485-486.) As the high court has recognized,
stipulated judgments bear the earmarks both of judgments entered after litigation and contracts
derived through mutual agreement: *664  “[C]onsent decrees 'have attributes both of contracts
and of judicial decrees'; a dual character that has resulted in different treatment for different
purposes.” (Firefighters v. Cleveland (1986) 478 U.S. 501, 519 [92 L.Ed.2d 405, 421, 106 S.Ct.
3063], italics added.) As in Firefighters, the issue before us is “not whether we can label a consent
decree as a 'contract' or a 'judgment,' for we can do both.” (Ibid.) ( 1b) Rather we must decide the
limited issue whether a stipulated judgment meets the technical requirements of a final judicial
determination as intended by Moradi-Shalal.


Code of Civil Procedure section 664.6 (hereafter section 664.6) states, “If parties to pending
litigation stipulate ... for settlement of the case, or part thereof, the court upon motion, may enter
judgment pursuant to the terms of the settlement.” (Italics added.) (4) As this section reveals, a
stipulated judgment is indeed a judgment; entry thereof is a judicial act that a court has discretion
to perform. Although a court may not add to or make a new stipulation without mutual consent of
the parties (Jones v. World Life Research Institute (1976) 60 Cal.App.3d 836, 840 [131 Cal.Rptr.
674]), it may reject a stipulation that is contrary to public policy (Mary R. v. B. & R. Corp. (1983)
149 Cal.App.3d 308, 316-317 [196 Cal.Rptr. 871]), or one that incorporates an erroneous rule of
law (Valdez v. Taylor Auto Co. (1954) 129 Cal.App.2d 810, 819 [278 P.2d 91]). “While it is entirely
proper for the court to accept stipulations of counsel that appear to have been made advisedly, and
after due consideration of the facts, the court cannot surrender its duty to see that the judgment to
be entered is a just one, nor is the court to act as a mere puppet in the matter.” (City of Los Angeles
v. Harper (1935) 8 Cal.App.2d 552, 555 [48 P.2d 75].)


(5) Most importantly, a stipulated judgment may properly be given collateral estoppel effect, at
least when the parties manifest an intent to be collaterally bound by its terms. 2  Where, as here,
an insurer signs a *665  stipulation in which the insured admits liability, that insurer is privy to
the agreement and can be collaterally estopped from relitigating liability to the same extent as the
insured. (See Code Civ. Proc., § 1908, subd. (b); Dillard v. McKnight (1949) 34 Cal.2d 209, 216
[209 P.2d 387, 11 A.L.R.2d 835].) 3
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2 As noted in Annotation, Modern View of State Courts as to Whether Consent Judgment Is
Entitled to Res Judicata or Collateral Estoppel Effect (1979) 91 A.L.R.3d 1170, 1183-1191,
section 6, the states appear to be split regarding whether consent judgments are entitled to
collateral estoppel effect. In California several cases have held that a stipulated judgment
bars subsequent litigation of all issues which were or could have been raised in the original
suit. (Gates v. Superior Court (1986) 178 Cal.App.3d 301, 309 [223 Cal.Rptr. 678]; see
also Avery v. Avery (1970) 10 Cal.App.3d 525, 529 [89 Cal.Rptr. 195]; United States Fire
Ins. Co. v. Johansen (1969) 270 Cal.App.2d 824, 833-844 [76 Cal.Rptr. 174]; Guaranty
Liquidating Corp. v. Board of Supervisors (1937) 22 Cal.App.2d 684 [71 P.2d 931]; but cf.
Travelers Indemnity Co. v. State Farm Mutual Auto. Ins. Co. (9th Cir. 1964) 330 F.2d 250,
262 [applying Cal. law].) Other states, however, have determined that collateral estoppel
effect should not be given, except in the rare case in which it may fairly be said the parties
intended such a result. (See, e.g., Sarkis v. Harsco Corp. (Del. 1975) 332 A.2d 156; American
Mut. Liability Ins. Co. v. Michigan Mut. Liability Co. (1975) 64 Mich.App. 315 [235 N.W.2d
769, 91 A.L.R.3d 1159]; Hentschel v. Smith (1967) 278 Minn. 86 [153 N.W.2d 199].) For
purposes of the present case, we need not resolve this debate. It seems fair to say that by
specifically stipulating to the issue of liability, the parties intended the ensuing judgment
to collaterally estop further litigation on that issue. Were their intent otherwise, the parties
easily could have expressly restricted the scope of the agreement. (See, e.g., Ellena v. State
of California (1977) 69 Cal.App.3d 245, 260 [138 Cal.Rptr. 110].)


3 This element of collateral estoppel distinguishes stipulated judgments entered pursuant
to section 664.6 from compromise settlements entered in accordance with Code of Civil
Procedure section 998 (hereafter section 998). In Moradi-Shalal we disapproved Rodriguez
v. Fireman's Fund Ins. Co. (1983) 142 Cal.App.3d 46 [190 Cal.Rptr. 705], in which the court
held a third party section 790.03(h) action could proceed after settlement of the underlying
claim by acceptance of a section 998 offer to compromise, when the claimant alleged the
insurer had “admitted the liability of its insured.” ( Moradi-Shalal, supra, 46 Cal.3d at p.
310.) Unlike a stipulated judgment under section 664.6, the court has no discretion to refuse
to enter judgment in a properly accepted statutory offer to settle pursuant to section 998.
(See § 998, subd. (b)(1).)
Furthermore, the language of section 998, subdivision (f), reveals that the Legislature did
not intend to give settlements under that section collateral estoppel effect. This provision
states, “Any judgment entered pursuant to this section shall be deemed to be a compromise
settlement.” (Italics added.) In 1967, the Legislature specifically amended Code of Civil
Procedure section 997 (the predecessor to § 998) to include similar language, presumably to
make clear that issues settled in this manner are not deemed actually litigated. (See Milicevich
v. Sacramento Medical Center (1984) 155 Cal.App.3d 997, 1004 [202 Cal.Rptr. 484] [“The
'language ['compromise settlement'] makes it clear that the element of litigated issues . . is
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absent, and that the judgment cannot be used as collateral estoppel .... ' ”], quoting 4 Witkin,
Cal. Procedure (2d ed. 1971) Judgments, § 215, p. 3351.)


(1c) Because the stipulated judgment in this case is entitled to collateral estoppel effect, the injured
third party will not be required to establish the insured's liability within the section 790.03(h)
action. 4  Thus, treating the stipulated judgment here as a “final judicial determination” would
neither invoke the serious practical and policy problems with which we were concerned in Moradi-
Shalal (supra, 46 Cal.3d at p. 311), nor deny the parties a primary advantage of settlement by
forcing them to relitigate a settled issue. These considerations, combined with the fact that a
stipulated judgment contemplates the exercise of judicial discretion or involvement, convince us
that, unlike a simple settlement, a stipulation of the insured's liability signed by the insurer and later
entered as a judgment constitutes a final judicial determination as required by Moradi-Shalal. 5


*666


4 Of course, the insurer will be free to present whatever other defenses may be available to
it in the section 790.03(h) action.


5 Our holding is a narrow one. In the case before us the insurer both participated in the
settlement and signed the stipulation. If, however, the insurer had not received reasonable
notice of the settlement, or were not allowed to control the insured's defense in the
proceedings, any stipulated judgment would only be presumptive evidence of the insured's
liability. (See Civ. Code, § 2778, subd. 6; 14 Cal.Jur.3d, Contribution and Indemnification,
§§ 70-71, pp. 734-738.) In such a case, the issue of an insured's liability would be subject
to litigation in the section 790.03(h) suit, thereby conflicting with the policies of Moradi-
Shalal.


Conclusion
The Court of Appeal's decision, issuing a writ of mandate directing that petitioner's motion for
judgment on the pleadings be granted, is reversed.


Mosk, J., Panelli, J., Eagleson, J., Kennard, J., and Klein (Joan Dempsey), J., *  concurred.
* Presiding Justice, Court of Appeal, Second Appellate District, Division Three, assigned by


the Chairperson of the Judicial Council.


BROUSSARD, J.,


Concurring.
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I fully agree with the well-reasoned and persuasive majority opinion. The unanimous view of this
court that a judgment, even though arrived at by stipulation, is a “final judicial determination” of
liability for the purpose of Moradi-Shalal v. Fireman's Fund Ins. Companies (1988) 46 Cal.3d 287
[250 Cal.Rptr. 116, 758 P.2d 58] can come as little surprise. I write separately only to comment
on the gross unfairness which California State Automobile Association (hereinafter petitioner)
sought to achieve, and the adverse consequences it was prepared to cause in the interest of avoiding
liability.


Petitioner provided counsel to represent the insured in these proceedings and, in addition, petitioner
retained corporate counsel to represent its own interests in the settlement process. Having reached
a settlement, both counsel for the insured and petitioner's corporate counsel signed a stipulation
providing that the defendant insured “admits liability and consents to the entry of judgment in
favor of plaintiff” for $175,000, and that “plaintiff reserves all claims against California State
Automobile Association Inter-Insurance Bureau and its agents arising out of its handling of
plaintiff's claims arising out of the March 4, 1983, automobile accident with defendant.” Plaintiff's
demand for a reservation of rights no doubt was a subject for negotiation and played a part in the
final settlement figure.


As soon as plaintiff sued petitioner for its handling of the claim arising out of the accident,
petitioner denied that the judgment constituted a final adjudication of liability and refused to be
bound by the stipulation in which plaintiff reserved her rights to pursue her claim. To put it bluntly,
petitioner repudiated the stipulated judgment and sought to get the benefit of its bargain without
paying the agreed-upon price.


In order to achieve this result, petitioner argued that we should not give collateral estoppel effect
to a stipulated judgment. This argument calls into *667  question decisions dating back to 1883
holding that a stipulated judgment is the equivalent of a judgment after a contested trial for the
purpose of res judicata and collateral estoppel. (McCreery v. Fuller (1883) 63 Cal. 30, 31-32; see
also Moore v. Schneider (1925) 196 Cal. 380, 389 [238 P. 81]; Partridge v. Shepard (1886) 71
Cal. 470, 475 [12 P. 480]; Wittman v. Chrysler Corp. (1988) 199 Cal.App.3d 586, 591-592 [245
Cal.Rptr. 20] [consent judgment in judicial foreclosure collaterally estops parties from relitigating
issue of fraud]; In re Marriage of Buckley (1982) 133 Cal.App.3d 927, 935 [184 Cal.Rptr. 290]
[stipulated judgment annulling marriage estops claim of fraudulent inducement to marry in later
action]; De Weese v. Unick (1980) 102 Cal.App.3d 100, 105 [162 Cal.Rptr. 259] [stipulated
judgment in paternity action estops father from relitigating paternity in later action for child
support].) It is simply settled law that normally a stipulated judgment is given collateral estoppel
effect as to parties or their privies to the same extent as a judgment after a contested trial. (See Gates
v. Superior Court (1986) 178 Cal.App.3d 301, 308 [223 Cal.Rptr. 678]; Ellena v. State of California
(1977) 69 Cal.App.3d 245, 253 [138 Cal.Rptr. 110]; Avery v. Avery (1970) 10 Cal.App.3d 525,
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529 [89 Cal.Rptr. 195]; United States Fire Ins. Co. v. Johansen (1969) 270 Cal.App.2d 824, 833
[76 Cal.Rptr. 174]; Guaranty L. Corp. v. Board of Supers. (1937) 22 Cal.App.2d 684, 686 [71 P.2d
931]; 7 Witkin, Cal. Procedure (3d ed. 1985) Judgment, § 219, p. 656, and cases cited.)


Thus, petitioner's legal claim is totally without merit and contrary to long-established authority. It
is an understatement to say that petitioner's position is also devoid of equitable appeal. Petitioner is
seeking to avoid its express commitment in a transaction in which plaintiff has already lived up to
her part of the bargain. We refuse to do violence to the law and open thousands of final judgments
to collateral attack in order to allow petitioner to find a way to repudiate its obligations. *668


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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73 Cal.App.5th 821
Court of Appeal, Second District, Division 7, California.


Eric Alvin COVERT, Plaintiff and Respondent,
v.


FCA USA, LLC, Defendant and Appellant.


B303663
|


Filed 1/4/2022
|


As Modified 1/11/2022


Synopsis
Background: Buyer of defective vehicle brought action against manufacturer and seller for breach
of warranty under the Song-Beverly Consumer Warranty Act. Buyer rejected two pre-trial offers
of judgment. The Superior Court, Los Angeles County, No. BC629240, Michelle Williams Court,
J., entered judgment on jury verdict for buyer in amount less than offers, treated first offer as
invalid, denied manufacturer's motion to tax costs, partially granted buyer's motion for attorney
fees, granted buyers motion to tax costs, and denied buyer's motion for prejudgment interest.
Manufacturer appealed.


Holdings: The Court of Appeal, Feuer, J., held that:


[1] manufacturer's pre-trial offers of judgment were valid, and


[2] Superior Court abused discretion by failing to consider whether manufacturer prematurely filed
offer of judgment 63 days after buyer filed complaint and prior to adequate discovery on potential
penalties.


Reversed and remanded with direction.


Procedural Posture(s): On Appeal; Motion to Tax Costs; Motion for Attorney's Fees.
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West Headnotes (29)


[1] Evidence Material from Same Case
Court of Appeal on appeal from rulings on costs and attorney fees following plaintiff's
rejection of offers of judgment would not take judicial notice of writ of execution,
declaration of accrued interest, and declaration in support of calculation on interest accrued
on unpaid judgment, since plaintiff filed the documents in the trial court after appeal was
taken and they were not relevant to appeal on validity of the offers. Cal. Civ. Proc. Code
§ 998.


[2] Appeal and Error Decisions and proceedings included
Defendant's notice of appeal listing only plaintiff's motion for attorney fees and plaintiff's
motion to tax costs would be construed to include defendant's appeal from the trial
court's denial of defendant's motion to tax costs, where the notice stated defendant was
appealing from trial court orders on fees and costs following plaintiff's rejection of offers
of judgment. Cal. R. Ct. 8.100(a)(2).


[3] Costs, Fees, and Sanctions In General; Grounds and Factors Considered
Costs, Fees, and Sanctions Statutory or contractual authorization
Costs of a civil action consist of the expenses of litigation, and the right to recover any
such costs is determined entirely by statute.


[4] Costs, Fees, and Sanctions Presumptions, inferences, and burden of proof
On a motion to strike or tax costs, the burden is on the offering party to demonstrate that
the pre-trial offer of judgment is valid. Cal. Civ. Proc. Code § 998.


[5] Costs, Fees, and Sanctions Offer of judgment in general
An offer of judgment prior to trial must be strictly construed in favor of the party sought
to be bound by it.


1 Case that cites this headnote
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[6] Appeal and Error Costs and Fees
Court of Appeal independently reviews whether a settlement offer prior to trial or
arbitration is valid under the cost-shifting offer of judgment statute. Cal. Civ. Proc. Code
§ 998.


1 Case that cites this headnote


[7] Appeal and Error Costs and Fees
Court of Appeal reviewing validity of offer of judgment under the cost-shifting statute
interprets any ambiguity in the offer against its proponent. Cal. Civ. Proc. Code § 998.


[8] Costs, Fees, and Sanctions Offer of judgment in general
A pre-trial offer to compromise must be sufficiently specific to allow recipient to evaluate
worth of offer and make reasoned decision whether to accept offer. Cal. Civ. Proc. Code
§ 998.


3 Cases that cite this headnote


[9] Costs, Fees, and Sanctions Offer of judgment in general
The inclusion of nonmonetary terms and conditions does not render a pre-trial offer of
judgment invalid; but those terms or conditions must be sufficiently certain and capable
of valuation to allow the court to determine whether the judgment is more favorable than
the offer. Cal. Civ. Proc. Code § 998.


4 Cases that cite this headnote


[10] Costs, Fees, and Sanctions Offer of judgment in general
To further the purposes of promoting reasonable settlement, courts must consider the
validity of pre-trial offers of judgment as of the date the offers are served. Cal. Civ. Proc.
Code § 998.


[11] Costs, Fees, and Sanctions Offer of judgment in general
Where a defendant's pre-trial settlement offer contains terms that make it exceedingly
difficult or impossible to determine the value of the offer to the plaintiff, a court should
not undertake extraordinary efforts to attempt to determine whether the judgment is more
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favorable to the plaintiff; instead, the court should conclude that the offer is not sufficiently
specific or certain to determine its value and deny cost shifting. Cal. Civ. Proc. Code § 998.


3 Cases that cite this headnote


[12] Costs, Fees, and Sanctions Presumptions, inferences, and burden of proof
Once the offeror shows the pre-trial offer of judgment is valid, the burden shifts to the
offeree to show the offer was not made in good faith. Cal. Civ. Proc. Code § 998.


3 Cases that cite this headnote


[13] Costs, Fees, and Sanctions Offer of judgment in general
Only settlement offers made in good faith are effective under the offer of judgment statute.
Cal. Civ. Proc. Code § 998.


1 Case that cites this headnote


[14] Costs, Fees, and Sanctions Recovery more favorable than tender or offer
Where the offeror obtains a judgment more favorable than its offer, the judgment
constitutes prima facie evidence showing the offer was reasonable and the offeror is
eligible for costs as specified in the offer of judgment statute. Cal. Civ. Proc. Code § 998.


4 Cases that cite this headnote


[15] Costs, Fees, and Sanctions Offer of judgment in general
A pre-trial offer of judgment is only made in good faith if offer carries with it some
reasonable prospect of acceptance. Cal. Civ. Proc. Code § 998.


3 Cases that cite this headnote


[16] Costs, Fees, and Sanctions Presumptions, inferences, and burden of proof
Although the party making a pre-trial offer of judgment generally has the burden of
showing that the offer is valid, it is the offeree who bears the burden of showing that an
otherwise valid offer was not made in good faith. Cal. Civ. Proc. Code § 998.


2 Cases that cite this headnote



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I0f7c5bd0733211ec9d07baaeba647595&headnoteId=205536587501120240529221602&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/102/View.html?docGuid=I0f7c5bd0733211ec9d07baaeba647595&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/102k881/View.html?docGuid=I0f7c5bd0733211ec9d07baaeba647595&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I0f7c5bd0733211ec9d07baaeba647595&headnoteId=205536587501220240529221602&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/102/View.html?docGuid=I0f7c5bd0733211ec9d07baaeba647595&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/102k843/View.html?docGuid=I0f7c5bd0733211ec9d07baaeba647595&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I0f7c5bd0733211ec9d07baaeba647595&headnoteId=205536587501320240529221602&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/102/View.html?docGuid=I0f7c5bd0733211ec9d07baaeba647595&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/102k846/View.html?docGuid=I0f7c5bd0733211ec9d07baaeba647595&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I0f7c5bd0733211ec9d07baaeba647595&headnoteId=205536587501420240529221602&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/102/View.html?docGuid=I0f7c5bd0733211ec9d07baaeba647595&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/102k843/View.html?docGuid=I0f7c5bd0733211ec9d07baaeba647595&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I0f7c5bd0733211ec9d07baaeba647595&headnoteId=205536587501520240529221602&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/102/View.html?docGuid=I0f7c5bd0733211ec9d07baaeba647595&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/102k881/View.html?docGuid=I0f7c5bd0733211ec9d07baaeba647595&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I0f7c5bd0733211ec9d07baaeba647595&headnoteId=205536587501620240529221602&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 





Covert v. FCA USA, LLC, 73 Cal.App.5th 821 (2022)
288 Cal.Rptr.3d 723, 22 Cal. Daily Op. Serv. 699, 2022 Daily Journal D.A.R. 428


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 5


[17] Appeal and Error Costs and Fees
Costs, Fees, and Sanctions Offer of judgment in general
Whether a pre-trial offer of judgment was reasonable and made in good faith, under the
cost-shifting offer of judgment statute, is a matter left to the sound discretion of the trial
court, and will not be reversed on appeal except for a clear abuse of discretion. Cal. Civ.
Proc. Code § 998.


1 Case that cites this headnote


[18] Statutes Extrinsic Aids to Construction
Statutes Plain, literal, or clear meaning;  ambiguity
If court finds statutory language ambiguous or subject to more than one interpretation, it
may look to extrinsic aids, including legislative history or purpose to inform its views.


[19] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
A valid and reasonable pre-trial judgment offer by a seller of consumer goods, where the
buyer recovers less than the offer, precludes recovery by the buyer of post-offer attorneys’
fees and costs under Song-Beverly Act Consumer Warranty Act; regardless of which party
prevails at trial, there is no conflict between the offer of judgment statute's incentive to
encourage fair pretrial settlements and the Song-Beverly Act's incentives designed to make
it economically feasible for a buyer to seek redress through litigation, notwithstanding that
damages will generally be limited to include only the good's value, civil penalties up to
double the amount of damages, and incidental damages. Cal. Civ. Code § 1794(d); Cal.
Civ. Proc. Code § 998.


1 Case that cites this headnote


[20] Appeal and Error Costs and Fees
Court of Appeal reviews the validity of pre-trial offers of judgment under the cost-shifting
statute de novo. Cal. Civ. Proc. Code § 998.


[21] Costs, Fees, and Sanctions Offer of judgment in general
Vehicle manufacturer's pre-trial offers of judgment were not invalidated by offer to pay
reasonable costs, expenses, and attorney fees based on actual time extended pursuant to
Song-Beverly Act Consumer Warranty Act, despite buyer's claim of inability to ascertain
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whether manufacturer was offering to pay post-acceptance fees; offers incorporated statute
entitling prevailing buyer to costs and expenses, including attorney fees, incurred by
the buyer in connection with commencement and prosecution of the action, and buyer
provided no authority for proposition that post-offer attorney fees could not be recovered
as fees incurred in the prosecution of the action. Cal. Civ. Code § 1794(d); Cal. Civ. Proc.
Code § 998.


[22] Costs, Fees, and Sanctions Offer of judgment in general
Vehicle manufacturer's pre-trial offers of judgment in buyer's suit under Song-Beverly Act
Consumer Warranty Act did not need to address pre-judgment or post-judgment interest to
be valid; buyer's complaint included a prayer for damages, including prejudgment interest,
thus in evaluating the offers, buyer necessarily had to weigh the amount offered against
potential trial recovery including prejudgment interest, and offers provided that judgment
would not be entered and thus no unpaid judgment would exist. Cal. Civ. Code § 1790 et
seq.; Cal. Civ. Proc. Code § 998.


[23] Interest Prejudgment Interest in General
Prejudgment interest is an element of damages, not a cost.


[24] Costs, Fees, and Sanctions Offer of judgment in general
Vehicle manufacturer's pre-trial offers of judgment in buyer's suit under Song-Beverly Act
Consumer Warranty Act did not, in order to be valid, need to specify whether manufacturer
would require a separate release; offers provided for payment in exchange for dismissal
with prejudice in its entirety and return of the vehicle, this language did not create a
likelihood that buyer would have to provide a release any broader than the lawsuit that
was being dismissed. Cal. Civ. Code § 1790 et seq.; Cal. Civ. Proc. Code § 998.


[25] Appeal and Error Defects, objections, and amendments
Vehicle buyer's claim that manufacturer's pre-trial offers of judgment were invalid without
an express good faith and reasonable offer component lacked support on appeal in buyer's
suit under Song-Beverly Act Consumer Warranty Act, where buyer's brief failed to address
why the lack of a good faith offer component rendered the offers uncertain, or what such
a component would entail. Cal. Civ. Code § 1790 et seq.; Cal. Civ. Proc. Code § 998.
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[26] Costs, Fees, and Sanctions Offer of judgment in general
Lack of a specific date by which vehicle manufacturer was required to make settlement
payment did not render pre-trial offers of judgment uncertain and invalid in buyer's
suit under Song-Beverly Act Consumer Warranty Act; buyer controlled when he would
dismiss the action and was entitled to recover attorney fees and costs reasonably incurred
in prosecuting the action, and manufacturer had a significant disincentive to engage in
gamesmanship in delaying payment. Cal. Civ. Code § 1794(d); Cal. Civ. Proc. Code § 998.


[27] Costs, Fees, and Sanctions Offer of judgment in general
Lack of specific date for buyer to surrender vehicle did not render uncertain and invalid
manufacturer's pre-trial offers of judgment in buyer's suit under Song-Beverly Act
Consumer Warranty Act; risk of surrendering vehicle before being paid was the same risk
posed by entry of a judgment after trial, buyer could ensure compliance before dismissing
the action, and lack of a vehicle surrender date did not prevent buyer from evaluating value
of the offers, even assuming some delay in payment, against trial expectations. Cal. Civ.
Code § 1790 et seq.; Cal. Civ. Proc. Code § 998.


[28] Costs, Fees, and Sanctions Offer of judgment in general
Trial court abused discretion by failing to consider whether vehicle manufacturer
prematurely filed offer of judgment 63 days after buyer filed complaint under Song-
Beverly Act Consumer Warranty Act and prior to adequate discovery on potential penalties
or fraud and whether manufacturer made offer in good faith. Cal. Civ. Code § 1790 et seq.;
Cal. Civ. Proc. Code § 998.


[29] Antitrust and Trade Regulation Warranties and Service Contracts
A violation of Song-Beverly Consumer Warranty Act is not willful if the defendant's
failure to replace or refund was the result of a good faith and reasonable belief the facts
imposing the statutory obligation were not present. Cal. Civ. Code § 1794(c).


**726  APPEAL from orders of the Superior Court of Los Angeles County, Michelle Williams
Court, Judge. Reversed and remanded with directions. (Los Angeles County Super. Ct. No.
BC629240)
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Opinion


FEUER, J.


* Judge of the Santa Clara Superior Court, assigned by the Chief Justice pursuant to article
VI, section 6 of the California Constitution.


**727  *827  A jury held automaker FCA USA, LLC (FCA), liable to Eric Alvin Covert for
breach of warranty under the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.;
the Song-Beverly Act) and awarded Covert $48,416 in damages and penalties. About two months
after Covert filed the lawsuit, FCA served Covert with a settlement offer pursuant to Code of Civil
Procedure 1  section 998 for $51,000, plus reasonable attorneys’ fees and costs, in exchange for
dismissal of the action with prejudice. Covert filed objections to the section 998 offer. Fifteen
months later FCA served Covert with a second section 998 offer for $145,000 with otherwise
identical terms. FCA appeals from postjudgment orders denying its motion to tax costs incurred by
Covert, including expert witness fees; granting Covert's motion to tax costs incurred by FCA; and
granting Covert's motion for attorneys’ fees pursuant to Civil Code section 1794, subdivision (d).


1 Further undesignated statutory references are to the Code of Civil Procedure.


On appeal, FCA contends both of its section 998 offers were valid, and because the jury awarded
Covert less than the amount of either offer, the trial court erred in awarding Covert attorneys’ fees
and costs and denying FCA its costs. Covert responds that both offers were invalid for the reasons
set forth in his objections, and the first offer was not in good faith because it was premature. We
agree with FCA that both offers were valid. However, the trial court abused its discretion in failing
to consider whether the first offer was made in good faith. As to the second offer, Covert did not
meet his burden to show it was not made in good faith.


Accordingly, we reverse the trial court's orders and remand for the court to consider whether FCA's
first offer was made in good faith. If the trial court finds the first offer was made in good faith,
the court shall award FCA its costs reasonably incurred after the first offer was served and deny
Covert his attorneys’ fees and costs. If the court finds the first offer was not made in good faith,
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it shall award Covert his attorneys’ fees and costs reasonably *828  incurred prior to the date
the second offer was served and award FCA its costs, including expert witness fees, reasonably
incurred thereafter.


BACKGROUND AND PROCEDURAL HISTORY


A. The Complaint
On August 3, 2016 Covert filed this action against FCA and H.W. Hunter, Inc., 2  asserting causes
of action for breach of express warranty and breach of implied warranty in violation of the Song-
Beverly Act, and a cause of action for fraudulent concealment. As alleged in the complaint,
Covert purchased a 2011 Dodge Ram 2500 pickup truck (the vehicle) from FCA through a Hunter
dealership in Lancaster. The vehicle suffered from numerous defects, and between April 2011 and
October 2015, Covert brought the vehicle to a licensed repair facility on 15 occasions for warranty
repairs. Covert's complaints included problems with the vehicle's oxygen sensor, loss of power,
engine noise, difficulty starting the engine, and multiple recalls, and on at least six occasions the
check engine light was illuminated. The complaint further alleged FCA knew and failed to disclose
to Covert that the vehicle's integrated power module suffered from defects **728  that had led
to irregular transmission activity and frequent illuminations of the check engine light in dozens
of FCA vehicle models, and these defects were the subject of multiple regulatory investigations,
recalls, technical service bulletins, consumer complaints, and a federal class action lawsuit filed
in 2013.


2 Hunter joined in both of FCA's section 998 offers to Covert, but it did not participate in the
trial and is not a party to the appeal.


On his causes of action under the Song-Beverly Act, Covert sought rescission of the vehicle
contract and reimbursement of his purchase money, consequential damages, prejudgment interest,
attorneys’ fees and costs, and a civil penalty of up to two times his actual damages due to FCA's
willful misconduct. Covert also sought punitive damages and prejudgment interest. 3


3 The Song-Beverly Act provides in relevant part, “If the manufacturer or its representative in
this state is unable to service or repair a new motor vehicle ... to conform to the applicable
express warranties after a reasonable number of attempts, the manufacturer shall either
promptly replace the new motor vehicle ... or promptly make restitution to the buyer.” (Civ.
Code, § 1793.2, subd. (d)(2).) Although not specified in the complaint, we assume Covert's
prayer for punitive damages was based on his cause of action for fraudulent concealment
because the Song-Beverly Act provides for civil penalties, but not punitive damages.
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B. FCA's Section 998 Offers
On October 5, 2016—63 days after Covert filed the complaint—FCA served an offer to
compromise pursuant to section 998 (first section 998 *829  offer). The offer stated in substantial
part: “Pursuant to [section] 998, defendants [FCA] and [Hunter], jointly, without admitting
liability, offers [sic] to pay in exchange for dismissal of this action with prejudice in its entirety and
return of the vehicle that is the subject of this lawsuit, the sum of $51,000.00. In addition, [FCA
and Hunter], jointly offer to pay reasonable costs, expenses and attorneys’ fees based on actual
time expended pursuant to ... section 1794(d) as stipulated by the parties or, if the parties cannot
agree, upon motion to the Court having jurisdiction over this action. [¶] Except as set forth herein,
above, each party shall bear its own attorneys’ fees and costs of suit.” The offer provided that it was
made pursuant to Goodstein v. Bank of San Pedro (1994) 27 Cal.App.4th 899, 32 Cal.Rptr.2d 740
(Goodstein) “in that a judgment will not be entered. Rather the Complaint will be dismissed.” 4


The offer described the mechanism for acceptance of the offer, but it did not provide any details
about the mechanics of payment, return of the vehicle, or dismissal of the action.


4 In Goodstein, supra, 27 Cal.App.4th at pages 905-906 and footnote 4, 32 Cal.Rptr.2d 740,
this court concluded a defense settlement offer providing for dismissal of the action with
prejudice was subject to former section 998, subdivision (b), which at the time applied to
offers “to allow judgment to be taken in accordance with the terms and conditions stated
at that time.” This court reasoned, “[A]s between the parties thereto and for purposes of
enforcement of settlement agreements, a compromise agreement contemplating payment by
defendant and dismissal of the action by plaintiff is the legal equivalent of a judgment in
plaintiff's favor.” (Goodstein, at p. 907.)


On November 7, 2016 Covert served objections to the first section 998 offer, contending the
offer was vague, ambiguous, and uncertain because it failed to: (1) specify whether it included
postacceptance attorneys’ fees and costs; (2) address entitlement to prejudgment or postjudgment
interest; (3) specify whether Covert was required to sign a separate release agreement; (4) contain
a “good faith and reasonable offer component”; (5) specify the date on which Covert would receive
payment; and (6) specify the date by which Covert would be required to surrender the vehicle.
Covert also objected **729  that the offer was unreasonable given the early stage of the litigation:
“[Covert] is unable to fully analyze the value of [Covert's] claims against Defendants, such as the
willfulness and maliciousness of Defendants’ actions, as the complaint was filed less than three
(3) months ago, and adequate discovery has not taken place.”


On January 5, 2018, three weeks before the date then set for trial, FCA served a second section
998 offer. The offer was identical in all material respects to the first section 998 offer, except the
settlement payment was raised to $145,000. Covert did not serve objections to the second offer
and did not accept it before it lapsed.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994171937&pubNum=0003484&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994171937&pubNum=0004041&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994171937&pubNum=0004041&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4041_905&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_905 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Covert v. FCA USA, LLC, 73 Cal.App.5th 821 (2022)
288 Cal.Rptr.3d 723, 22 Cal. Daily Op. Serv. 699, 2022 Daily Journal D.A.R. 428


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 11


*830  C. Jury Verdict and Judgment
After an eight-day jury trial, starting on May 6, 2019, the jury returned a special verdict finding
FCA liable for breach of express written warranty and not liable for breach of implied warranty
and fraudulent concealment. The jury awarded Covert $42,416 in damages based on its finding
that Covert paid $49,726 for the vehicle and incurred $5,500 in incidental and consequential
damages, less $12,810 for the value of Covert's use of the vehicle based on the 27,836 miles driven.
The jury also imposed a penalty of $6,000, for a total award of $48,416. On June 12, 2019 the
trial court entered judgment on the jury's verdict, leaving open the determination of prejudgment
and postjudgment interest, attorneys’ fees, and costs, which would be included in an amended
judgment.


D. Postjudgment Motions for Attorneys’ Fees and Costs
Following entry of judgment, Covert filed a memorandum of costs seeking $55,015 in costs,
including $27,630 in expert witness fees, and a motion for $294,433 in attorneys’ fees (using a
lodestar of $196,289 with a 50 percent enhancement). Covert also filed a motion for prejudgment
interest of at least $14,206. 5  FCA filed its own memorandum of costs, seeking $69,178 in costs,
including $66,951 in expert witness fees.


5 Covert sought prejudgment interest calculated either from the date of the purchase of the
vehicle ($37,414) or from the filing of the complaint ($14,206).


FCA filed a motion to tax Covert's costs, arguing section 998, subdivision (c)(1), precluded
Covert's recovery of costs, including expert witness fees, incurred after the first section 998 offer
because FCA's offer of $51,000 exceeded Covert's total award of $48,416. 6  FCA likewise opposed
Covert's motion for attorneys’ fees, arguing Covert's recovery was less than either of FCA's section
998 offers, and therefore the subsequent attorneys’ fees were not reasonably incurred.


6 FCA also objected to many of the costs claimed by Covert as nonrecoverable under section
1033.5, subdivision (b). In its opposition to Covert's motion for attorneys’ fees, FCA also
challenged the reasonableness of the attorneys’ bills, the severability of fees billed to the
unsuccessful fraud cause of action, the lodestar, and the application of a multiplier. FCA
does not raise these challenges on appeal.


FCA argued that both its offers were valid and Covert's attorneys had executed almost identical
section 998 offers made by FCA in prior lawsuits, which showed that Covert's attorneys were
capable of evaluating these offers but instead “determined to risk it all at trial, rather than earnestly
contemplate the true value of their clients’ case.”
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[1] Covert opposed FCA's motion to tax costs and moved to tax FCA's costs on the basis both
section 998 offers were invalid on the grounds set forth in *831  his objections **730  to the first
offer, and the first section 998 offer was premature and not ascertainable. 7  In his reply brief in
support of his motion for attorneys’ fees, Covert highlighted that the failure of the offers to specify
when FCA would pay and when Covert would need to surrender the vehicle were problematic
because in similar lawsuits FCA had often delayed this process for months, forcing plaintiffs’
attorneys regularly to file motions to enforce the settlements and to seek sanctions. 8


7 Covert also argued in his motion to tax FCA's costs that even if FCA's first section 998
offer was valid, his recovery would ultimately exceed the offered $51,000 because it would
include at least $14,206 in prejudgment interest. However, the trial court denied prejudgment
interest.


8 Covert requests we take judicial notice of a writ of execution, declaration of accrued interest,
and declaration in support of calculation on interest accrued on unpaid judgment that Covert
filed in the trial court after this appeal was taken, which he contends is evidence he was
reasonably concerned FCA would fail to perform its payment obligations under the section
998 offers absent a term specifying the time for payment. We deny Covert's request because
the documents were not before the trial court and are not relevant on appeal. (See Vons
Companies, Inc. v. Seabest Foods, Inc. (1996) 14 Cal.4th 434, 444, fn. 3, 58 Cal.Rptr.2d
899, 926 P.2d 1085 [“Reviewing courts generally do not take judicial notice of evidence
not presented to the trial court.”]; Coyne v. City and County of San Francisco (2017) 9
Cal.App.5th 1215, 1223, fn. 3, 215 Cal.Rptr.3d 589 [denying judicial notice as to documents
that were not relevant to court's analysis].)


After a hearing, on November 26, 2019 the trial court issued a three-page order ruling on the
parties’ respective motions to tax costs and Covert's motions for attorneys’ fees and prejudgment
interest. The court denied FCA's motion to tax costs, finding Covert was the prevailing plaintiff on
his Song-Beverly Act claim, and thus, entitled under Civil Code section 1794, subdivision (d), to
recover all reasonable costs and expenses, and further, Covert's claimed costs were reasonable. The
court granted Covert's motion for attorneys’ fees in part, finding the bills and rates were reasonable
and Covert was entitled to recover $196,289 in fees billed, but without a multiplier. The court
granted Covert's motion to tax FCA's costs, sustaining Covert's objections to the first section 998
offer on the grounds it “was vague, ambiguous and uncertain, did not address [Covert's] entitlement
to prejudgment or postjudgment interest, did not specify whether it would require [Covert] to
sign a separate release, did not include a provision concerning good faith settlement, and was
unreasonable.” The court did not address FCA's second section 998 offer. Finally, the court denied
Covert's motion for prejudgment interest, finding the vehicle's defects and the mileage at which
the defects presented were contested issues not ascertainable before trial.
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[2] FCA timely appealed from the November 26, 2019 orders. 9


9 Although FCA's notice of appeal listed only Covert's motion for attorneys’ fees and Covert's
motion to tax costs, we construe the notice to include FCA's appeal from the trial court's
denial of FCA's motion to tax costs because the notice stated FCA was appealing from the
orders entered on November 26, 2019. (See Cal. Rules of Court, rule 8.100(a)(2) [“The notice
of appeal must be liberally construed.”]; K.J. v. Los Angeles Unified School Dist. (2020) 8
Cal.5th 875, 882, 257 Cal.Rptr.3d 850, 456 P.3d 988 [“Rule 8.100(a)(2)’s liberal construction
requirement reflects the long-standing ‘ “law of this state that notices of appeal are to be
liberally construed so as to protect the right of appeal if it is reasonably clear what [the]
appellant was trying to appeal from, and where the respondent could not possibly have been
misled or prejudiced.” ’ ”].)


**731  *832  DISCUSSION


A. Recovery of Costs Under Section 998
[3] “ ‘ “[C]osts” of a civil action consist of the expenses of litigation .... The right to recover
any such costs is determined entirely by statute.’ ” (Olson v. Automobile Club of Southern
California (2008) 42 Cal.4th 1142, 1148, 74 Cal.Rptr.3d 81, 179 P.3d 882; accord, Khosravan v.
Chevron Corp. (2021) 66 Cal.App.5th 288, 294, 280 Cal.Rptr.3d 754 (Khosravan).) Section 998,
subdivision (b), provides, “Not less than 10 days prior to commencement of trial or arbitration ...,
any party may serve an offer in writing upon any other party to the action to allow judgment to
be taken or an award to be entered in accordance with the terms and conditions stated at that
time. The written offer shall include a statement of the offer, containing the terms and conditions
of the judgment or award, and a provision that allows the accepting party to indicate acceptance
of the offer by signing a statement that the offer is accepted.” Section 998, subdivision (c)(1),
provides, “If an offer made by a defendant is not accepted and the plaintiff fails to obtain a more
favorable judgment or award, the plaintiff ... shall pay the defendant's costs from the time of the
offer. In addition, ... the court ..., in its discretion, may require the plaintiff to pay a reasonable
sum to cover postoffer costs of the services of expert witnesses, who are not regular employees of
any party, actually incurred and reasonably necessary in either, or both, preparation for trial ..., or
during trial ..., of the case by the defendant.” Section 998 thus modifies the general cost recovery
provisions of sections 1031 and 1032. (§ 998, subd. (a) [“The costs allowed under Sections 1031
and 1032 shall be withheld or augmented as provided in this section.”].)


[4]  [5]  [6]  [7] On a motion to strike or tax costs, “[t]he burden is on the offering party
to demonstrate that the offer is valid under section 998.” (Ignacio v. Caracciolo (2016) 2
Cal.App.5th 81, 86, 206 Cal.Rptr.3d 76; accord, Khosravan, supra, 66 Cal.App.5th at p. 294, 280
Cal.Rptr.3d 754.) “The offer must be strictly construed in favor of the party sought to be bound
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by it.” (Ignacio, at p. 86, 206 Cal.Rptr.3d 76; accord, Khosravan, at p. 295, 280 Cal.Rptr.3d 754.)
“ ‘We independently review whether a section 998 settlement offer was valid. In our review, we
interpret any ambiguity in the offer against its proponent.’ ” (Prince v. Invensure Ins. Brokers, Inc.
(2018) 23 Cal.App.5th 614, 622, 232 Cal.Rptr.3d 887; accord, *833  Menges v. Department of
Transportation (2020) 59 Cal.App.5th 13, 20, 273 Cal.Rptr.3d 231 (Menges) [the validity of an
offer to compromise under § 998 “is subject to de novo review”].)


[8]  [9] “ ‘An offer to compromise under ... section 998 must be sufficiently specific to allow
the recipient to evaluate the worth of the offer and make a reasoned decision whether to accept
the offer.’ ” (Menges, supra, 59 Cal.App.5th at p. 26, 273 Cal.Rptr.3d 231; accord, Khosravan,
supra, 66 Cal.App.5th at p. 295, 280 Cal.Rptr.3d 754.) “The inclusion of nonmonetary terms and
conditions does not render a section 998 offer invalid; but those terms or conditions must be
sufficiently certain and capable of valuation to allow the court to determine whether the judgment
is more favorable than the offer.” (Menges, at p. 26, 273 Cal.Rptr.3d 231; accord, Khosravan, at
p. 295, 280 Cal.Rptr.3d 754; Valentino v. Elliott Sav-On Gas, Inc. (1988) 201 Cal.App.3d 692,
697, 247 Cal.Rptr. 483 (Valentino) [“[A]n ‘offer’ includes all its terms and conditions and must
be evaluated in the light of all those terms and conditions.”].)


**732  [10]  [11] “ ‘To further the purposes of promoting reasonable settlement under section
998, we must consider the validity of section 998 offers as of the date the offers are served.’
” (Khosravan, supra, 66 Cal.App.5th at p. 295, 280 Cal.Rptr.3d 754; accord, Valentino, supra, 201
Cal.App.3d at p. 698, 247 Cal.Rptr. 483 [the value of terms and conditions of a section 998 offer
must be evaluated “as of the time” the offer was made “without the benefit of hindsight”].) “Where
a defendant's settlement offer contains terms that make it ‘exceedingly difficult or impossible to
determine the value of the offer to the plaintiff[,] ... a court should not undertake extraordinary
efforts to attempt to determine whether the judgment is more favorable to the plaintiff. Instead,
the court should conclude that the offer is not sufficiently specific or certain to determine its
value and deny cost shifting under Code of Civil Procedure section 998.’ ” (Khosravan, supra,
66 Cal.App.5th at p. 295, 280 Cal.Rptr.3d 754; accord, Fassberg Construction Co. v. Housing
Authority of City of Los Angeles (2007) 152 Cal.App.4th 720, 766, 60 Cal.Rptr.3d 375 (Fassberg);
see Valentino, at p. 700, 247 Cal.Rptr. 483 [courts should not “engage[ ] in pure guesswork”].)


[12]  [13]  [14] Once the offeror shows the section 998 offer is valid, the burden shifts to the
offeree to show the offer was not made in good faith. (Licudine v. Cedars-Sinai Medical Center
(2019) 30 Cal.App.5th 918, 926, 242 Cal.Rptr.3d 76 (Licudine); Adams v. Ford Motor Co. (2011)
199 Cal.App.4th 1475, 1484, 132 Cal.Rptr.3d 424 (Adams).) Only settlement offers made in good
faith are effective under section 998. (Licudine, at p. 924, 242 Cal.Rptr.3d 76; Elrod v. Oregon
Cummins Diesel, Inc. (1987) 195 Cal.App.3d 692, 698, 241 Cal.Rptr. 108 (Elrod) [“[w]e therefore
conclude the Legislature intends that only good faith settlement offers qualify as valid offers under
section 998”].) “ ‘ “Where ... the offeror obtains a judgment more favorable than its offer, *834
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the judgment constitutes prima facie evidence showing the offer was reasonable and the offeror is
eligible for costs as specified in section 998.” ’ ” (Adams, at p. 1484, 132 Cal.Rptr.3d 424; accord,
Khosravan supra, 66 Cal.App.5th at p. 295, 280 Cal.Rptr.3d 754.)


[15] However, an offer is only made in good faith if the offer “ ‘ “carr[ies] with it some reasonable
prospect of acceptance.” ’ ” (Licudine, supra, 30 Cal.App.5th at p. 924, 242 Cal.Rptr.3d 76; accord,
Adams, supra, 199 Cal.App.4th at p. 1483, 132 Cal.Rptr.3d 424.) “Whether a section 998 offer has
a reasonable prospect of acceptance is a function of two considerations, both to be evaluated in light
of the circumstances ‘ “at the time of the offer” ’ and ‘ “not by virtue of hindsight.” ’ [Citations.]
First, was the 998 offer within the ‘range of reasonably possible results’ at trial, considering all
of the information the offeror knew or reasonably should have known? [Citation.] Second, did
the offeror know that the offeree had sufficient information, based on what the offeree knew or
reasonably should have known, to assess whether the ‘offer [was] a reasonable one,’ such that the
offeree had a ‘fair opportunity to intelligently evaluate the offer’?” (Licudine, at pp. 924-925, 242
Cal.Rptr.3d 76; accord, Adams, at p. 1485, 132 Cal.Rptr.3d 424.)


[16]  [17] “Although the party making a 998 offer generally has the burden of showing that
[the] offer is valid [citations], it is the 998 offeree who bears the burden of showing that an
otherwise valid 998 offer was not made in good faith.” (Licudine, supra, 30 Cal.App.5th at p.
926, 242 Cal.Rptr.3d 76; accord, Elrod, supra, 195 Cal.App.3d at p. 700, 241 Cal.Rptr. 108.)
**733  “Whether a section 998 offer was reasonable and made in good faith is a matter left to the
sound discretion of the trial court, and will not be reversed on appeal except for a clear abuse of
discretion.’ ” (Najera v. Huerta (2011) 191 Cal.App.4th 872, 877 [119 Cal. Rptr. 3d 714]; accord,
Licudine, at p. 923.)


B. The Interplay Between Code of Civil Procedure Section 998 and Civil Code Section 1794
Civil Code section 1794, subdivision (d), provides that a prevailing buyer in an action under the
Song-Beverly Act “shall be allowed by the court to recover as part of the judgment a sum equal
to the aggregate amount of costs and expenses, including attorney's fees based on actual time
expended, determined by the court to have been reasonably incurred by the buyer in connection
with the commencement and prosecution of such action.” (Accord, Hanna v. Mercedes-Benz USA,
LLC (2019) 36 Cal.App.5th 493, 506, 248 Cal.Rptr.3d 654.)


FCA contends the cost-shifting provisions of section 998 supersede a buyer's entitlement to
attorneys’ fees under Civil Code section 1794, subdivision (d), citing Duale v. Mercedes-Benz
USA, LLC (2007) 148 Cal.App.4th 718, 56 Cal.Rptr.3d 19 (Duale). In Duale, the Court of Appeal
*835  analyzed the interplay between Code of Civil Procedure section 998 and Civil Code section
1794 and concluded the trial court erred in declining to apply section 998 to limit the prevailing
Song-Beverly Act plaintiffs’ recovery of attorneys’ fees where the defendants’ section 998 offer
exceeded the verdict for the plaintiffs. The court based its analysis on Murillo v. Fleetwood
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Enterprises, Inc. (1998) 17 Cal.4th 985, 1000, 73 Cal.Rptr.2d 682, 953 P.2d 858 (Murillo), in
which the Supreme Court held with respect to prevailing defendants that Civil Code section 1794
“provides no exception to the provisions of section 998.”


In Murillo, the defendant sellers of mobile homes prevailed at trial on the plaintiff buyer's Song-
Beverly Act claims. (Murillo, supra, 17 Cal.4th at pp. 988-989, 73 Cal.Rptr.2d 682, 953 P.2d
858.) The trial court denied the buyer's motion to strike or tax costs and awarded the sellers their
prevailing party costs under section 1032, subdivision (b), and, because the buyer rejected the
sellers’ settlement offer, the court awarded the sellers their expert witness fees under section 998.
The Supreme Court upheld the trial court's ruling, rejecting the buyer's contention that Civil Code
section 1794 provided the exclusive mechanism for cost recovery in a Song-Beverly Act case and
precluded recovery of costs under Code of Civil Procedure sections 998 and 1032. (Murillo, at
pp. 988, 990, 73 Cal.Rptr.2d 682, 953 P.2d 858.) Applying principles of statutory construction,
the Supreme Court explained that Code of Civil Procedure section 1032, subdivision (b), grants a
prevailing party the right to recover costs “ ‘[e]xcept as otherwise expressly provided by statute,’
” and Civil Code section 1794, subdivision (d), did not expressly prohibit prevailing sellers from
recovering their costs. (Murillo, at pp. 990-991, 73 Cal.Rptr.2d 682, 953 P.2d 858, italics omitted.)


In response to the buyer's contention the three cost-recovery provisions were inconsistent, the
Murillo court reasoned the sections could be reconciled: “On the one hand, if a buyer should prevail
in an action under the [Song-Beverly] Act, he or she is entitled to costs, expenses, and attorney fees
as set forth in Civil Code section 1794(d). On the other hand, if a seller should prevail in an action
brought under the Act, it is entitled to costs under section 1032(b). We thus perceive no conflict or
**734  inconsistency ....” (Murillo, supra, 17 Cal.4th at p. 992, 73 Cal.Rptr.2d 682, 953 P.2d 858.)
Further, “[h]aving concluded Civil Code section 1794(d) fails to set forth an express exception
to the general cost-recovery rule set forth section 1032(b), we likewise conclude it provides no
exception to the provisions of section 998. Section 998 explicitly states that it ‘augment[s]’ section
1032(b). Thus, the requirements for recovery of costs and fees under section 998 must be read in
conjunction with section 1032(b), including the requirement that section 998 costs and fees are
available to the prevailing party ‘[e]xcept as otherwise expressly provided by statute.’ ” (Murillo,
at p. 1000, 73 Cal.Rptr.2d 682, 953 P.2d 858.)


*836  In Duale, the Court of Appeal acknowledged that “Murillo did not consider the situation
posed here, i.e., when a seller who does not prevail at trial claims entitlement to section 998 costs
and fees.” (Duale, supra, 148 Cal.App.4th at p. 727, 56 Cal.Rptr.3d 19.) The court nonetheless
concluded, “We see no reason not to extend the Supreme Court's reasoning in Murillo to include
the circumstances posed here. Nothing in the relevant statutes or applicable case law suggests the
Legislature intended to exempt lemon law plaintiffs from the ‘carrot and stick’ of section 998’s
provisions encouraging settlement of pending cases. [Citation.] Nor is the Song-Beverly Act's
purpose inconsistent with the application of the section 998 provision restricting the ability of
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prevailing plaintiffs to recover attorney fees and costs if they fail to recover more at trial than a
rejected pretrial settlement offer. The [A]ct allows prevailing injured car buyers to recover attorney
fees and costs in order to render such lawsuits ‘economically feasible’ [citing Murillo, supra, 17
Cal.4th at p. 994, 73 Cal.Rptr.2d 682, 953 P.2d 858]; but declining to award such a buyer postoffer
attorney fees and costs if he has refused a reasonable pretrial settlement offer does not defeat that
purpose. An injured plaintiff may be encouraged to sue by the prospect of recovering his costs if
successful, but no articulated public policy is served by allowing him to maintain a lawsuit that
loses its economic viability by virtue of the seller's willingness to settle on terms better than those
a jury will award.” (Duale, at p. 728, 56 Cal.Rptr.3d 19.)


In his respondent's brief, Covert contends we should reject Duale’s “unsound expansion of
Murillo” because the Supreme Court's holding in Murillo was based on the court's reconciliation
of the cost-recovery statutes in the context of a prevailing seller, but where the buyer prevails,
there is a conflict between Civil Code section 1794 and the cost-recovery provisions of Code of
Civil Procedure sections 998 and 1032. We agree with Covert that Murillo’s finding that there is no
conflict between Civil Code section 1794 and Code of Civil Procedure sections 998 and 1032 does
not hold true in the context of a prevailing buyer who rejects a section 998 offer. In that situation,
the prevailing buyer would be entitled to attorneys’ fees and costs under Civil Code section 1794,
but the seller would be entitled to its costs, including expert witness fees, under Code of Civil
Procedure sections 998 and 1032, as long as it made a valid good faith offer that exceeded the
buyer's recovery.


[18] However, Covert's argument still fails because, as the Court of Appeal explained in Duale,
supra, 148 Cal.App.4th at page 728, 56 Cal.Rptr.3d 19, the Supreme Court's holding in Murillo
was also premised on the Legislature's expressed intent in section 998 to encourage settlement.
(Murillo, supra, 17 Cal.4th at p. 1001, 73 Cal.Rptr.2d 682, 953 P.2d 858.) “ ‘If we find the statutory
language ambiguous or subject to more than one interpretation, **735  we may look to extrinsic
aids, including legislative history or purpose to inform our views.’ ” (In re A.N. (2020) 9 Cal.5th
343, 351-352, 262 Cal.Rptr.3d 132, 462 P.3d 974; accord, ZB, N.A. v. Superior Court (2019) 8
Cal.5th 175, 189, 252 Cal.Rptr.3d 228, 448 P.3d 239.) *837  As the Murillo court explained with
respect to the legislative intent of the Song-Beverly Act and Code of Civil Procedure section 998,
“Although the Legislature's purpose in enacting the Song-Beverly Act was admittedly to encourage
consumers to enforce their rights under the Act, nothing in Civil Code section 1794(d) suggests
this legislative purpose should override the Legislature's desire—expressed in section 998—to
encourage the settlement of lawsuits.” (Murillo, at p. 1001, 73 Cal.Rptr.2d 682, 953 P.2d 858.)


[19] Regardless of which party prevails at trial, there is no conflict between the Song-Beverly
Act's incentives that are designed to make it economically feasible for a buyer to seek redress
through litigation, notwithstanding that his or her damages will generally be limited to include only
the vehicle's value, civil penalties up to double the amount of damages, and incidental damages
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(thus providing for only limited attorneys’ fees under a contingency fee agreement), and Code of
Civil Procedure section 998’s incentive to encourage fair pretrial settlements. (Duale, supra, 148
Cal.App.4th at p. 728, 56 Cal.Rptr.3d 19.) Indeed, the two provisions working in tandem create
a more efficient mechanism for bringing consumers substantial relief by incentivizing the filing
of an action to seek redress while encouraging a reasonable settlement that reduces the delay and
legal expenses of trial. Accordingly, we conclude that a valid and reasonable section 998 offer by
the seller, where the buyer recovers less than the offer, precludes recovery by the buyer of postoffer
attorneys’ fees and costs under Civil Code section 1794, subdivision (d). 10


10 In Hanna v. Mercedes-Benz USA, LLC, supra, 36 Cal.App.5th at page 508, 248 Cal.Rptr.3d
654, we upheld an award of attorneys’ fees and costs to the plaintiff buyer on her Song-
Beverly Act claim but reversed the attorneys’ fees award as improperly calculated. We
assumed, but did not specifically reach, that a defendant's valid and reasonable section
998 offer would bar a prevailing Song-Beverly Act plaintiff's recovery of attorneys’ fees
and costs. We concluded that the plaintiff's rejection of the defendant's section 998 offer
did not bar the plaintiff's recovery of attorneys’ fees and costs because the offer contained
unfavorable terms, and “[r]ejecting a settlement offer because of unfavorable terms is neither
unreasonable nor a permissible ground for denying an award of attorney fees under the Song-
Beverly Act.” (Hanna, at p. 508.)


C. FCA's Section 998 Offers Were Valid
[20] FCA contends the trial court erred in sustaining Covert's objections to the first section 998
offer and in impliedly invalidating the second offer with identical nonmonetary terms on the same
grounds. 11  Covert responds that the nonmonetary terms made the offers uncertain, and FCA, as
the party seeking to enforce the offers, failed to meet its burden to demonstrate their validity. We
review the validity of the offers de novo and conclude they were *838  “ ‘sufficiently specific
to allow the recipient to evaluate the worth of the offer and make a reasoned decision whether to
accept the offer.’ ” (Menges, supra, 59 Cal.App.5th at p. 26, 273 Cal.Rptr.3d 231.)


11 We follow the parties’ approach to treat Covert's objections as if they were asserted with
respect to both section 998 offers.


1. Failure to address postacceptance attorneys’ fees
[21] The section 998 offers provided, “[D]efendants offer to pay reasonable **736  costs,
expenses and attorneys’ fees based on actual time extended pursuant to Civil Code section 1794(d)
as stipulated by the parties or, if the parties cannot agree, upon motion to the Court, having
jurisdiction over this action.” Covert objected that he was “unable to ascertain whether Defendants
are offering to pay post-acceptance fees that may be incurred in this litigation.” Covert argued
that if he were required to pay his attorneys for “post-offer clarification, enforcement of the offer,
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or any appeals or writs following rulings related to any of the foregoing,” those expenses could
“essentially eviscerate” the monetary offer.


Covert's objection lacks merit. The payment provision of the section 998 offers expressly
incorporated Civil Code section 1794, subdivision (d), which provides, “If the buyer prevails in an
action under this section, the buyer shall be allowed by the court to recover as part of the judgment
a sum equal to the aggregate amount of costs and expenses, including attorney's fees based on
actual time expended, determined by the court to have been reasonably incurred by the buyer
in connection with the commencement and prosecution of such action.” Covert has provided no
authority for the proposition that postoffer attorneys’ fees cannot be recovered in a motion under
Civil Code section 1794, subdivision (d), as fees incurred in the “prosecution of [the] action.”
Covert's entitlement to fees would end only when prosecution of the action ends upon dismissal.


2. Failure to address prejudgment and postjudgment interest
[22]  [23] Covert objected that FCA's section 998 offers did “not address [Covert's] entitlement
to pre-judgment interest or post-judgment interest.” This objection lacks merit. “Prejudgment
interest is an element of damages, not a cost.” (Warren v. Kia Motors America, Inc. (2018) 30
Cal.App.5th 24, 43, 241 Cal.Rptr.3d 263.) Covert's complaint included a prayer for damages,
including prejudgment interest, and thus in evaluating the section 998 offer, Covert necessarily had
to weigh the amount offered against his potential trial recovery, including prejudgment interest.
The trial court ultimately found Covert was not entitled to prejudgment interest because the amount
of damages was a contested issue not ascertainable before trial. (See Duale, supra, 148 Cal.App.4th
at p. 729, 56 Cal.Rptr.3d 19 [trial court properly disallowed prejudgment interest on Song-Beverly
Act award because the damages depended on trial *839  resolution of disputed warranty-related
issues].) That Covert's right to prejudgment interest was questionable may have made it difficult
for him to estimate his likely trial recovery, but no more so than the amount of damages he was
likely to recover at trial.


Covert's objection that the section 998 offers did not address postjudgment interest borders on the
frivolous. The offers provided “that a judgment will not be entered,” and thus, there would be no
unpaid judgment on which interest would be owed.


3. Failure to specify whether FCA would require a separate release
[24] Covert objected that the section 998 offers did not specify whether he would be required to
sign a separate release agreement. This objection fares no better. The section 998 offers provided
for payment “in exchange for dismissal of this action with prejudice in its entirety and return
of the vehicle that is the subject of this lawsuit.” This language did not create a likelihood that
Covert would have to provide a release any broader than the lawsuit that was being dismissed.
**737  Goodstein, supra, 27 Cal.App.4th 899, 32 Cal.Rptr.2d 740 is instructive. This court in
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Goodstein rejected the plaintiff's argument that a section 998 offer that required execution of a
general release with a dismissal with prejudice was invalid because the terms of the release were
not specified. (Goodstein, at p. 907.) Because the offer's requirement of a release was preceded by
the phrase “ ‘in full settlement of this action,’ ” this court concluded the offer could not reasonably
be construed to require a broader release of present and future possible causes of action against
the defendant. (Ibid.; see Linthicum v. Butterfield (2009) 175 Cal.App.4th 259, 272 [95 Cal. Rptr.
3d 538] [where § 998 offer required “ ‘mutual release of all current claims against one another’ ”
and “ ‘mutual dismissal with prejudice of the parties’ lawsuits against one another,’ ” offer could
be valued because, construing the language to be valid and enforceable, it was limited to release
of claims in the lawsuit].)


Here, the offers did not include a release requirement at all. Covert's contention the absence of
a release requirement could somehow bind him to a broad release is even further afield from the
positions rejected by the courts in Goodstein and Linthicum and is not supported by any reasonable
construction of the offers.


4. Failure to contain an express good faith provision
[25] Covert objected that the offers “fail[ed] to contain an express good faith and reasonable
offer component,” and therefore was invalid. In its order sustaining the objection, the trial court
characterized the defect as the *840  omission of a provision “concerning good faith settlement.”
On appeal, FCA argues that section 998 does not require that an offer of compromise contain a
“reasonable offer” or “good faith settlement” provision, and it is unclear what language Covert
believes was required. Covert fails to address in his respondent's brief why the lack of a good faith
offer component rendered the offers uncertain, or what such a component would entail. We reject
Covert's position as lacking support.


5. Lack of specific payment date
[26] Covert objected that the lack of a specific date by which FCA was required to make the
settlement payment rendered the section 998 offers uncertain. Covert argued that FCA regularly
delays payment of settlement amounts for months, and in other Song-Beverly Act lawsuits against
FCA, Covert's attorneys “have been forced to regularly file motions to enforce settlement and
for sanctions” when the offer does not contain a specific date for payment. In his respondent's
brief, Covert postulates two possible scenarios, one in which a section 998 offer requires a plaintiff
to dismiss the action with prejudice 20 days before payment, and another in which the plaintiff
must dismiss the action with prejudice 20 days after payment, observing that the second scenario
is clearly more valuable to a plaintiff. Covert's argument is based on a false premise—there is
nothing in the section 998 offer that would require Covert to dismiss his case before FCA makes
its payment.
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Moreover, as FCA argues, the Courts of Appeal have repeatedly upheld the validity of section
998 offers without a payment date. (See, e.g., Goodstein, supra, 27 Cal.App.4th at p. 905, 32
Cal.Rptr.2d 740 [bank's offer provided that it would pay Goodstein $150,000 “ ‘[i]n full settlement
of this action’ ” in exchange for a request for dismissal and “ ‘execution and transmittal of a
General Release by [Goodstein] in favor of [Bank],’ ” with the parties to bear their own costs
and attorneys’ fees]; **738  Auburn Woods I Homeowners Assn. v. State Farm General Ins. Co.
(2020) 56 Cal.App.5th 717, 726 [270 Cal. Rptr. 3d 694] [offer provided for payment of $35,000 “
‘[i]n full settlement of all claims ... asserted by [HOA] in this action against [State Farm] or Frank
Lewis or both’ ” in exchange for request for dismissal with prejudice and execution of settlement
agreement and release that would “ ‘forever end this case and the underlying disputes between
[HOA] and each defendant’ ”].)


Covert cites no authority for his contention that an offer to pay money in exchange for a dismissal
without a payment date renders the offer invalid. Further, under FCA's section 998 offers, Covert
controlled when he would dismiss the action, and he was entitled to recover his attorneys’ fees
and costs reasonably incurred in prosecuting the action. These provisions created a significant
disincentive for FCA to engage in gamesmanship in delaying payment.


*841  6. Lack of specific vehicle surrender date
[27] FCA offered a monetary payment “in exchange for dismissal of this action with prejudice in
its entirety and return of the vehicle.” Covert objected the offers “lack[ed] specificity regarding the
date [Covert] will be required to surrender the Subject Vehicle, thus making the offer uncertain.”
Covert agues in his respondent's brief that the absence of a term linking FCA's payment to
Covert's surrender of the vehicle creates a potential for abuse because FCA could require Covert
to return the vehicle before making the settlement payment, leaving Covert with no vehicle and no
compensation. As he argues, even if the trial court were to construe the section 998 offers to require
FCA to perform within a reasonable amount of time, “what is reasonable to a global corporation
is not necessarily reasonable to an individual consumer. For example, while corporations may
construe a reasonable time for payment on a commercial account to be 30 days, it is unreasonable
to expect a consumer to endure 30 days without any vehicle or the funds to buy a new one.” (Italics
omitted.)


Covert's objection has superficial appeal because FCA could refuse to make a settlement payment
until the vehicle is surrendered. But this does not invalidate the offer for lack of certainty. For a
section 998 offer to be valid, “[a]ny nonmonetary terms or conditions must be sufficiently certain
and capable of valuation to allow the court to determine whether the judgment is more favorable
than the offer.” (Fassberg, supra, 152 Cal.App.4th at pp. 764-765, 60 Cal.Rptr.3d 375; accord,
MacQuiddy v. Mercedes-Benz USA, LLC (2015) 233 Cal.App.4th 1036, 1050, 182 Cal.Rptr.3d
691 [“To be valid, an offer under section 998 may include nonmonetary terms and conditions,
but it must be unconditional.”].) Covert had sufficient information on which to make a reasoned



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994171937&pubNum=0004041&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4041_905&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_905 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994171937&pubNum=0004041&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4041_905&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_905 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2052242711&pubNum=0007053&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=RP&fi=co_pp_sp_7053_726&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_726 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2052242711&pubNum=0007053&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=RP&fi=co_pp_sp_7053_726&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_726 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012325352&pubNum=0004041&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4041_764&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_764 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035349877&pubNum=0004041&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4041_1050&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1050 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035349877&pubNum=0004041&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4041_1050&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1050 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0f7c5bd0733211ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Covert v. FCA USA, LLC, 73 Cal.App.5th 821 (2022)
288 Cal.Rptr.3d 723, 22 Cal. Daily Op. Serv. 699, 2022 Daily Journal D.A.R. 428


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 22


decision whether to accept FCA's offers. The risk he identifies—surrendering his car before being
paid—is the same risk posed by entry of a judgment after trial. As with the payment date, Covert
can ensure compliance before dismissing the action, which increases the value of the settlement
relative to a trial recovery.


MacQuiddy v. Mercedes-Benz USA, LLC, supra, 233 Cal.App.4th at page 1050, 182 Cal.Rptr.3d
691, relied on by Covert, is not to the contrary. There, the Court of Appeal concluded a section 998
offer was ambiguous, and thus invalid, where the defendant offered to repurchase the plaintiff's
vehicle “ ‘in an undamaged condition, save normal wear and tear,’ ” because “[t]his condition
inserted uncertainty into the offer .... Whether the car was in an **739  ‘undamaged condition’ was
not defined, nor was it clear what would happen if [plaintiff] accepted the offer, but [defendant]
subsequently concluded the car was ‘damaged’ beyond normal wear and tear.” (MacQuiddy, at
p. 1050.) The court explained it “fail[ed] to see how, following trial, the [trial] court could *842
compare the value of obtaining the repurchase of the car without regard to its condition to the offer
requiring that the car be ‘undamaged,’ in order to determine whether [plaintiff] received a more
favorable judgment than the offer. Such an evaluation would require a factual determination of
whether the car was damaged.” (Ibid.) Here, by contrast, the lack of a vehicle surrender date did
not prevent Covert from evaluating the value of the offers, even assuming some delay in payment,
against his trial expectations.


D. The Trial Court Abused Its Discretion in Failing To Consider Whether the First Section 998
Offer Was Premature
[28] Because the section 998 offers were valid, Covert had the burden to show the offers were
not made in good faith in order to avoid their application. 12  (Licudine, supra, 30 Cal.App.5th
at p. 926, 242 Cal.Rptr.3d 76; Adams, supra, 199 Cal.App.4th at p. 1484, 132 Cal.Rptr.3d 424.)
Covert objected to the first section 998 offer on the ground it was “unreasonable at this stage
in the litigation” because “[Covert] is unable to fully analyze the value of [Covert's] claims
against [FCA], such as the willfulness and maliciousness of [FCA]’s actions, as the complaint
was filed less than three (3) months ago, and adequate discovery has not taken place.” In
sustaining Covert's objections, the trial court listed Covert's six objections, including that the offer
was “unreasonable”; however, the court focused on the arguments relating to validity without
addressing whether the offer was premature, and therefore not in good faith.


12 In his respondent's brief, Covert argues that even if FCA's section 998 offers were
enforceable, section 998 did not apply. He contends the $49,726 judgment was more
favorable than the offers because the judgment established FCA's liability and Covert's right
to postjudgment interest and would be enforceable under the Enforcement of Judgments
Law, (§ 680.010 et seq.) However, these asserted benefits of a judgment over a dismissal
are only valuable if FCA fails to pay the judgment, requiring use of the enforcement tools
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and payment of postjudgment interest. By contrast, with respect to the section 998 offer,
Covert can simply not dismiss the lawsuit until FCA pays, giving him a superior mechanism
to ensure FCA's compliance. In addition, Covert's argument would require us to value a
judgment at a significantly higher amount than a dismissal. To do so would cast doubt on
all section 998 offers predicated on a dismissal without a judgment, undermining this court's
longstanding decision in Goodstein, supra, 27 Cal.App.4th at page 905, 32 Cal.Rptr.2d 740.


FCA urges us to reverse the trial court's order because “given that the trial court sustained all
of Covert's objections across the board, with no finding on the reasonableness of FCA's first
section 998 offer, the trial court did not exercise any discretion.” We agree that notwithstanding
the court's statement the offer was “unreasonable,” it does not appear from the record that the court
considered whether the first section 998 offer—served 63 days after the complaint was filed—
was unreasonable because it was made prior to adequate discovery on potential penalties or fraud.
This was an abuse of discretion. (See *843  Fadeeff v. State Farm General Ins. Co. (2020) 50
Cal.App.5th 94, 104 [263 Cal. Rptr. 3d 453] [“A trial court's failure to exercise discretion is itself an
abuse of discretion.”]; **740  Kim v. Euromotors West/The Auto Gallery (2007) 149 Cal.App.4th
170, 176, 56 Cal.Rptr.3d 780 [“A failure to exercise discretion is an abuse of discretion.”].)


[29] Covert's argument that the first section 998 offer was unreasonably premature, which he
argued (briefly) in his objections and posttrial motions, was based on the fact that discovery had
not yet taken place at the time the offer expired for Covert. Thus Covert did not have sufficient
information on which to assess whether FCA's violations of the Song-Beverly Act were willful,
supporting civil penalties, 13  and whether FCA was liable for fraud. FCA contends Covert's
detailed, 32-page complaint shows he had extensive information prior to filing the lawsuit about
the defects in FCA's integrated power module, and he was aware that FCA knew these defects
had caused other owners of his vehicle model to have problems similar to those he experienced. 14


However, significant factual issues remain as to what FCA knew or should have known about
Covert's specific vehicle based on his repair attempts at an FCA-authorized facility. For example,
was a defect in the integrated power module in Covert's car the cause of his vehicle failures, and if
so, was FCA aware of this fact? And did Covert know whether FCA *844  was aware of this fact?
Thus, there is a factual dispute as to whether the offeror (FCA) knew that the offeree (Covert) had
sufficient information based on what the offeree knew, or reasonably should have known, “ ‘to
intelligently evaluate the offer.’ ” (Licudine, supra, 30 Cal.App.5th at pp. 924–925.) Absent any
findings by the trial court on this issue, we are ill-equipped to resolve whether FCA's first section
998 offer was made in good faith under the circumstances of this case. (See Elrod, supra, 195
Cal.App.3d at p. 699 [“If the offeree has no reason to know the offer is reasonable, then **741
the offeree cannot be expected to accept the offer.”].) We remand for the trial court to determine
in the first instance whether the first section 998 offer was premature and therefore not made in
good faith. 15
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13 Under Civil Code section 1794, subdivision (c), a buyer who establishes a seller's willful
noncompliance with the requirements of the Song-Beverly Act may receive “a civil penalty
which shall not exceed two times the amount of actual damages.” A finding of willfulness
may be made where the seller “knew of its obligations but intentionally declined to fulfill
them.” (Ibrahim v. Ford Motor Co. (1989) 214 Cal.App.3d 878, 894, 263 Cal.Rptr. 64.)
Conversely, “a violation is not willful if the defendant's failure to replace or refund was the
result of a good faith and reasonable belief the facts imposing the statutory obligation were
not present. This might be the case, for example, if the manufacturer reasonably believed
the product did conform to the warranty, or a reasonable number of repair attempts had not
been made, or the buyer desired further repair rather than replacement or refund.” (Kwan v.
Mercedes-Benz of North America, Inc. (1994) 23 Cal.App.4th 174, 185, 28 Cal.Rptr.2d 371;
see Robertson v. Fleetwood Travel Trailers of California, Inc. (2006) 144 Cal.App.4th 785,
815, 50 Cal.Rptr.3d 731 [trial court erred in excluding from trial evidence of seller's belief it
could repair a damaged trailer, “including the nature and details of those prospective repairs”
and whether “it had not yet been given a reasonable number of repair attempts.”].)


14 FCA cites Whatley-Miller v. Cooper (2013) 212 Cal.App.4th 1103, 1113-1114, 151
Cal.Rptr.3d 517 for the proposition that a section 998 offer is not unreasonable when it
is served at the outset of litigation. There, the Court of Appeal concluded the trial court
did not abuse its discretion in rejecting a physician's argument in a malpractice action that
a plaintiff's section 998 offer was premature because it was served two months after the
physician responded to the complaint, where information regarding the decedent patient's
income and the financial impact of his death had been produced in preoffer discovery and
the physician did not object to the offer as premature when it was made. (Whatley-Miller,
pp. 1113–1114; see Barba v. Perez (2008) 166 Cal.App.4th 444, 450–451 [82 Cal.Rptr.3d
715] [trial court did not abuse its discretion in finding § 998 offer served with complaint was
not premature where the parties had a “close, semifamilial relationship, and there was free
flow of information between them,” and the plaintiff informed defendant's agent that he had
incurred about $70,000 in medical bills].)


15 Covert did not argue in the trial court, and does not contend on appeal, that the second
offer was made prematurely or otherwise was not made in good faith. We note the offer
was made on the eve of trial (and thus, not premature), and the offer for $145,000 was
approximately three times the judgment Covert obtained at trial. Therefore, Covert did not
meet his burden to show the second offer was not made in good faith. In light of our holding
that the second offer was valid, the trial court did not err in finding the second section 998
offer was enforceable.


DISPOSITION
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We reverse the trial court's November 26, 2019 orders granting Covert's motion to tax costs,
granting in part Covert's motion for attorneys’ fees, and denying FCA's motion to tax costs. We
remand for the court to consider whether FCA's first section 998 offer was premature and therefore
not a good faith offer under section 998. If the court finds the offer was a good faith offer, it shall
award FCA its costs, including expert witness fees, reasonably incurred after the first offer was
served and deny Covert his attorneys’ fees and costs. If the court finds the first offer was not made
in good faith, it shall award Covert his attorneys’ fees and costs reasonably incurred prior to service
of the second section 998 offer and award FCA its costs, including expert witness fees, reasonably
incurred after the second offer was served. The parties are to bear their own costs on appeal.


Perluss, P. J., and Ibarra, J., *  concurred.
On January 11, 2022, the opinion was modified to read as printed above. A petition for a rehearing
was denied January 25, 2022, and respondent's petition for review by the Supreme Court was
denied March 30, 2022, S273288.


All Citations


73 Cal.App.5th 821, 288 Cal.Rptr.3d 723, 22 Cal. Daily Op. Serv. 699, 2022 Daily Journal D.A.R.
428


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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190 Cal.App.3d 704, 235 Cal.Rptr. 510


DAVID CULBERTSON, Plaintiff and Appellant,
v.


R. D. WERNER COMPANY, INC., et al., Defendants and Respondents.


No. E002655.
Court of Appeal, Fourth District, Division 2, California.


Mar 24, 1987.


SUMMARY


The trial court, after the jury returned a verdict in favor of defendant in a products liability action,
awarded defendant costs pursuant to Code Civ. Proc., § 998, subd. (c), including costs incurred for
expert witnesses, after plaintiff rejected defendant's settlement offer and failed to obtain a more
favorable judgment. The court found that defendant's $5,000 settlement offer was reasonable and
in good faith, despite the fact that the workers' compensation carrier for plaintiff's employer had
filed a lien in the amount of $36,239.64 against any settlement or judgment rendered in favor of
plaintiff. (Superior Court of San Bernardino County, No. OCV 24518, Kenneth G. Ziebarth, Jr.,
Judge.)


The Court of Appeal affirmed. It held that the trial court did not abuse its discretion in awarding
defendant its costs for expert witness fees pursuant to § 998, subd. (c). It also held that defendant
was not required to take into consideration any liens pending against a possible settlement or
judgment when evaluating its case for the purpose of making a settlement offer. (Opinion by
Campbell, P. J., with McDaniel and Hews, JJ., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Compromise, Settlement, and Release § 8--Requisites and Validity-- Amount of Offer--Effect of
Lien Against Judgment.
In a products liability action against a ladder manufacturer resulting in a jury verdict for the
manufacturers, the trial court did not err in finding that the manufacturer's $5,000 settlement offer
to plaintiff was reasonable for purposes of Code Civ. Proc., § 998, subd. (c) (award of costs to
defendant where plaintiff rejects offer and fails to obtain more favorable judgment). The fact
that the workers' compensation insurance carrier for *705  plaintiff's employer had filed a lien
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in the amount of $36,239.64 against any settlement or judgment rendered in favor of plaintiff
did not make the offer unreasonable. The manufacturer was not aware of the lien when it made
the compromise offer. Moreover, a defendant need not take into consideration any liens pending
against a possible settlement or judgment when evaluating its case to make a settlement offer.


(2a, 2b, 2c)
Compromise, Settlement, and Release § 8--Requisites and Validity--Good Faith Offer--Costs of
Expert Witnesses.
In a products liability action against a ladder manufacturer, the trial court did not abuse its
discretion in determining that a $5,000 settlement offer made by the manufacturer was reasonable,
and that, pursuant to Code Civ. Proc., § 998, subd. (c), the manufacturer was therefore entitled to
the costs incurred for services of experts after the plaintiff rejected the settlement offer and failed
to obtain a more favorable judgment. The offer was neither token nor nominal, and was based on
the manufacturer's analysis of its chances of being found liable and the nature of the damages that
a jury would probably ascribe to plaintiff's injury.


(3)
Appellate Review § 142--Discretion of Trial Court.
Where discretionary power is inherently or by express statute vested in the trial judge, the judge's
exercise of that wide discretion must not be disturbed on appeal except on a showing that the court
exercised its discretion in an arbitrary, capricious, or patently absurd manner that resulted in a
manifest miscarriage of justice. The burden of proving error is to convince the appellate court,
by stating the law and calling relevant portions of the record to the court's attention, that the trial
court decision contained reversible error.


[See Cal.Jur.3d, Appellate Review, § 521; Am.Jur.2d, Appeal and Error, § 772.]


(4)
Compromise, Settlement, and Release § 7--Plaintiff's Failure to Accept Reasonable Offer--
Payment of Defendant's Costs.
The purpose of Code Civ. Proc., § 998, subd. (c), which provides a trial court with the discretion
to require a plaintiff to pay the defendant's costs incurred after the plaintiff refuses to accept a
settlement offer and fails to obtain a more favorable judgment, is to encourage the settlement of
litigation without trial. The statute's effect is to punish the plaintiff who fails to accept a reasonable
offer from a defendant.


(5)
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Compromise, Settlement, and Release § 7--Plaintiff's Failure to Accept Reasonable Offer--
Payment of Defendant's Costs--Witness Fees--Discretion.
Under Code Civ. Proc., § 998, subd. (c), which provides a trial court with discretion to require a
plaintiff to pay the defendant's costs after the plaintiff refuses to accept a settlement offer and fails
to *706  obtain a more favorable judgment, it is within the discretion of the trial judge to allow
such costs to include the defendant's expert witness fees. In exercising that discretion a trial court
must evaluate whether the defendant's offer was made in good faith and was reasonable under
the circumstances, and whether the fees sought by the defendant are reasonable and justified in
amount.


COUNSEL
Schlifkin & Papell, Robert S. Schlifkin and Steven J. Kleifield for Plaintiff and Appellant.
Kern & Wooley, Ralph S. LaMontagne, Jr., and Allan J. Favish for Defendants and Respondents.


CAMPBELL, P. J.


FACTS
Plaintiff appeals from the trial court's award of costs, including expert fees, and the court's denial of
his motion to tax costs. Plaintiff sued defendant R. D. Werner Company, Inc. for injuries allegedly
received as a proximate result of a design defect in a ladder manufactured by the defendant and
provided to the plaintiff by his employer. Defendant's discovery established that the ladder had
been modified by replacing the original foot pads with foot pads of incorrect size, replacement of
recessed rivets that were not recessed and by the use of washers on the rivets. (The defendant does
not use washers in its manufacturing process.) The defendant's defense was that if the ladder slid
causing the plaintiff to fall, the slide was caused by the modification made to the ladder after the
ladder left the possession of the defendant.


Plaintiff was diagnosed as having a ruptured intervertebral disc and the plaintiff made a demand
of $1.5 million for settlement.


The results of defendant's discovery not only included the fact that the ladder had been modified
after it had left the possession of the defendant, but also: (1) investigation films showing
plaintiff engaging in strenuous activities which were inconsistent with his claimed injuries, 1


(2) an independent *707  medical examination indicated a degenerative lumbar disc disease
which antedated plaintiff's accident, (3) the discovery of a back injury 15 years earlier requiring
approximately 10 months of treatment, (4) interrogatories and depositions of other employees
of plaintiff's employer, and (5) depositions of employees of two subcontractors that plaintiff's
employer used to recondition the ladders.
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1 These investigation films were neither discovered by plaintiff nor was any inquiry made as
to the defendant's knowledge or possession of any such films.


On or about February 1, 1985, the defendant made a timely compromise settlement offer of $5,000
pursuant to Code of Civil Procedure section 998. 2  The plaintiff rejected the defendant's offer.


2 All statutory references are to the Code of Civil Procedure unless otherwise noted.


On March 1, 1985, plaintiff's employer's workers' compensation insurance carrier filed a lien in
the amount of $36,239.64 against any settlement or judgment rendered in favor of the plaintiff.


After a trial of the action, the jury returned a verdict in favor of the defendant. The defendant filed
a cost bill including costs incurred for services of experts after the rejection by the plaintiff of the
defendant's section 998 offer and the plaintiff filed a motion to tax costs, objecting to the experts'
fees. After a hearing on the motion to tax costs, the trial judge awarded defendant costs pursuant
to section 998, subdivision (c) in the amount of $25,497.43, including $17,868.42 for services of
expert witnesses. Plaintiff's motion to tax defendant's costs for expert witness services was denied.
This appeal followed.


Issues
The contentions raised on appeal are: (1) Considering the $36,239.64 lien filed by his employer's
workers' compensation insurance carrier, plaintiff would net zero dollars, and could not reasonably
have been expected to accept an offer of $5,000, (2) defendant's $5,000 statutory settlement offer
was neither in “good faith” nor was it “realistically reasonable” under the circumstances, but
merely a “token” or “nominal” offer made so that defendant would qualify for the costs of expert
witnesses, and (3) in light of (1) and (2) above, the trial court abused its discretion in allowing
defendant's expert witness fees.


I
(1)Plaintiff cites Labor Code sections 3856, subdivision (b) and 3862 in his effort to persuade this
court that if he had accepted defendant's $5,000 settlement offer, anything that remained from the
$5,000, after payment of *708  reasonable attorney's fees and costs, would have been subject to
the workers' compensation carrier's lien.


Labor Code section 3856, subdivision (b) sets out the priority of payments received from any
judgment, including liens, and Labor Code section 3862 allows a lienholder to perfect and satisfy
his lien against a judgment. Plaintiff argues that, under these circumstances, the $5,000 offer was
therefore “token” or “nominal” and plaintiff could not have reasonably been expected to accept
this offer. We disagree.
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Plaintiff has not shown that defendant was even aware of the workers' compensation lien at the time
of defendant's compromise offer. Plaintiff admits being served with defendant's offer on February
1, 1985, and notice of the workers' compensation lien was not filed until March 1, 1985.


Plaintiff does not cite, nor do we find, any authority holding that a defendant must take into
consideration any liens pending against a possible settlement or judgment when evaluating his
case for the purpose of making a settlement offer. Defendant's duty under section 998 is to make a
reasonable offer under the circumstances. To hold otherwise could lead to absurd results, especially
when such offer is contemplated by a liability-free defendant. For instance, assuming defendant
was aware of the lien, he would have had to offer plaintiff $41,239.64 ($5,000 plus $36,239.64)
to enable plaintiff to net $5,000 before costs and attorney's fees. This is an unreasonable burden
to place on defendants and is contrary to the intent of the Legislature in the passage of section
998. (This is not to say that the judge may not take such liens into consideration, along with other
evidence, discussed infra., when exercising his discretion to award or deny expert witness fees.)


II
(2a)Plaintiff's second contention on appeal is: Defendant's $5,000 statutory settlement offer was
neither in “good faith,” nor “realistically reasonable” under the circumstances, but merely a
“token” or “nominal” offer made so that defendant would qualify for the costs of expert witnesses.


Plaintiff's reliance on the Pineda and Wear cases, cited infra., is misplaced.


First, plaintiff relies on Pineda v. Los Angeles Turf Club, Inc. (1980) 112 Cal.App.3d 53 [169
Cal.Rptr 66]. In this case, plaintiffs (in a wrongful death action) sought damages in the amount
of $10 million. The defendant, McHal, made a statutory settlement offer of $2,500. Plaintiffs did
not accept the offer. Judgment was subsequently rendered in favor of defendant, McHal, *709
who filed a memorandum of costs in the amount of $34,155.95. The trial court disallowed expert
witness fees in the amount of $24,284.24.


On appeal, the court stated: “Under the circumstances of this case the trial court had ample reason
to find that the offer was not reasonable. Although McHal's liability was tenuous indeed, having
in mind the enormous exposure the trial court could find that McHal had no expectation that its
offer would be accepted. From this it follows that the sole purpose of the offer was to make McHal
eligible for the recovery of large expert witness fees at no real risk.


“While the court's statement that the offer was not made 'in good faith' was, perhaps, unnecessarily
strong, the record certainly supports its statement that it was not 'realistic.' No abuse of discretion
is shown.” ( Pineda, supra., at p. 63, italics added.)
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The second case plaintiff relies on is Wear v. Calderson (1981) 121 Cal.App.3d 818 [175 Cal.Rptr.
566]. The Wear case involves a settlement offer of $1 pursuant to section 998 and a jury finding
in favor of one defendant, Calderon. Calderon filed a cost bill including expert witness fees. After
a hearing, the trial court awarded these costs to Calderon.


In reversing, the appellate court stated:


“[T]he pretrial offer of settlement required under section 998 must be realistically reasonable
under the circumstances of the particular case. Normally, therefore, a token or nominal offer will
not satisfy this good faith requirement ....


“... Here, plaintiff did not ask for a specific sum of damages in his aforementioned complaint, but,
in view of the fact that the jury awarded him $18,500 in damages, he must have been seeking a
substantial sum in damages in this litigation, and defendant Calderon must have so understood. A
plaintiff may not reasonably be expected to accept a token or nominal offer from any defendant
exposed to this magnitude of liability unless it is absolutely clear that no reasonable possibility
exists that the defendant will be held liable.” ( Wear, supra., 121 Cal.App.3d at p. 821, italics
added.)


Reduced to its simplest terms, the essence of plaintiff's argument is that the filing of a complaint for
damages, no matter how unmeritorious the claim might be, imposes upon a defendant, no matter
how meritorious its defense may be, an obligation to reward the plaintiff by making an offer of
settlement which would liquidate any outstanding liens, pay plaintiff's attorney's fees and costs
and yield some significant sum to the plaintiff, or lose the benefits *710  of section 998. That, of
course, is diametrically opposed to the clear language and intent of section 998. Such a strained
interpretation of the statute and the cases would result in an increase of spurious lawsuits and a
reduction in the number of settlements.


The Pineda and Wear cases have provided us with such terms as, “realistically reasonable,” in
“good faith,” “token,” or “nominal.” Although all of these terms have distinct meanings, the issue
remains the same: Did the trial court abuse its discretion in the granting of, or the denial of,
expert witness fees? (3)The burden of proving error is to convince the court, by stating the law
and calling relevant portions of the record to the court's attention, that the trial court decision
contained reversible error. ( Marriage of Behrens (1982) 137 Cal.App.3d 562, 574 [187 Cal.Rptr.
200]; Rossiter v. Benoit (1979) 88 Cal.App.3d 706, 712 [152 Cal.Rptr. 65]; Kriegler v. Eichler
Homes, Inc. (1969) 269 Cal.App.2d 224, 226 [74 Cal.Rptr. 749].)


“Where ... discretionary power is inherently or by express statute vested in the trial judge, his or
her exercise of that wide discretion must not be disturbed on appeal except on a showing that the
court exercised its discretion in an arbitrary, capricious or patently absurd manner that resulted in
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a manifest miscarriage of justice.” ( People v. Jordan (1986) 42 Cal.3d 308, 316 [228 Cal.Rptr.
197, 721 P.2d 79], and see other cases there cited.)


(2b)Plaintiff has not met his burden of convincing this court that the trial judge exercised his
discretion in an arbitrary, capricious or patently absurd manner.


The operative phrases to be taken from the Pineda and Wear cases are, “under the circumstances
of this case,” ( Pineda, supra., 112 Cal.App.3d at p. 63), and “realistically reasonable under the
circumstances of the particular case” ( Wear, supra., 121 Cal.App.3d at p. 821). Neither of these
cases holds that the amount of demand by plaintiff, 3  by itself, is indicative of whether defendant's
compromise offer is “realistically reasonable,” in “good faith,” “token” or “nominal.” It is only
one of the many factors to be taken into consideration by the trial judge in making his decision.
To hold otherwise could force a liability-free defendant to pay for damages not of his doing. 4


3 The day of trial, plaintiff's demand settlement was dropped from $1.5 million to $50,000.


4 The jury below found in favor of defendant 12-0.


When a defendant perceives himself to be fault free and has concluded that he has a very significant
likelihood of prevailing at trial, it is consistent with the legislative purpose of section 998 for
the defendant to make a modest settlement offer. If the offer is refused, it is also consistent with
the *711  legislative intent for the defendant to engage the services of experts to assist him in
establishing that he is not liable to the plaintiff. It is also consistent with the legislative purpose
under such circumstances to require the plaintiff to reimburse the defendant for the costs thus
incurred. (4)It is clear that the Legislature adopted the statute to encourage early settlement of
lawsuits to avoid the time delay and economic waste of trial, and to reduce the number of meritless
lawsuits by requiring the losing party to pay the costs incurred by the prevailing party.


III
Section 998, subdivision (c) provides: “If an offer made by a defendant is not accepted and the
plaintiff fails to obtain a more favorable judgment, the plaintiff shall not recover his or her costs and
shall pay the defendant's costs from the time of the offer. In addition, in any action or proceeding
other than an eminent domain action, the court, in its discretion, may require the plaintiff to
pay the defendant's costs from the date of filing of the complaint and a reasonable sum to cover
costs of the services of expert witnesses, who are not regular employees of any party, actually
incurred and reasonably necessary in either, or both, the preparation or trial of the case by the
defendant.” (Italics added.)


It is well settled that the purpose of this section is to encourage the settlement of litigation without
trial. Its effect is to punish the plaintiff who fails to accept a reasonable offer from a defendant.
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( Distefano v. Hall (1968) 263 Cal.App.2d 380, 385 [69 Cal.Rptr. 691]; ( Brown v. Nolan (1979)
98 Cal.App.3d 445, 449 [159 Cal.Rptr. 469].)


(5)It is within the discretion of the trial judge to allow expert witness fees pursuant to section
998, based on failure of an offeree to obtain a more favorable judgment than the settlement offer.
In exercising that discretion the trial court must evaluate whether defendant's offer was made in
good faith and reasonable under the circumstances, and whether fees sought by the offeror are
reasonable and justified in amount.


The plaintiff contends that the defendant's interrogatories and depositions of certain persons were
not necessary. These persons were plaintiff's employer and other employees of plaintiff's employer
who may have had knowledge concerning the employer's reconditioning of ladders used by the
employer. Other depositions included subcontractors used by plaintiff's employer to recondition
ladders for the employer. It is obvious that such discovery was mandated by the nature of the
plaintiff's complaint. One of the elements plaintiff must prove in a products liability case is that
the defect existed when the product left the defendant's possession. It is absurd for *712  plaintiff
to argue that defendant's discovery designed to establish subsequent modification of the product
was unnecessary.


(2c)In the instant case, the defendant made an offer which was based upon the defendant's analysis
of the defendant's chances of being found liable and the nature of the damages that a jury would
probably ascribe to the plaintiff's purported fall. Based on the evidence before it, the trial court
properly found that the defendant's offer was in “good faith,” “realistically reasonable” under the
circumstances, and neither “token” nor “nominal.” Under the circumstances of this case, the $5,000
offer could be deemed to be generous. Plaintiff has not provided this court with any evidence to
the contrary. If the defendant made the $5,000 offer with an understanding that section 998 would
justify an award of costs including expert fees, the defendant was proceeding in exact accord with
the language and purpose of section 998. We find no abuse of discretion.


The judgment is affirmed.


McDaniel, J., and Hews, J., concurred.
Appellant's petition for review by the Supreme Court was denied June 2, 1987. *713


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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62 Cal.4th 1140
Supreme Court of California


Maureen DESAULLES, Plaintiff and Appellant,
v.


COMMUNITY HOSPITAL OF the MONTEREY PENINSULA, Defendant and Respondent.


No. S219236
|


March 10, 2016.


Synopsis
Background: Former employee brought action against former employer, alleging seven claims
arising out of her termination. Following grant of summary judgment on one claim, and rulings
on numerous motions in limine which prohibited four additional claims, former employee and
employer settled remaining breach of contract and breach of covenant claims for $23,500, and
the Superior Court, Monterey County, No. M85528, Lydia Villarreal, J., entered judgment and
awarded costs to former employer. Former employee appealed. The Court of Appeal reversed. The
Supreme Court granted review, superseding the opinion of the Court of Appeal.


[Holding:] The Supreme Court, Liu, J., held that settlement payment constituted “net monetary
recovery” for former employee such that she was a prevailing party, disapproving Chinn v. KMR
Property Management, 166 Cal.App.4th 175, 82 Cal.Rptr.3d 586.


Affirmed.


Opinion, 171 Cal.Rptr.3d 673, superseded.


Kruger, J., filed dissenting opinion, in which Werdegar, J., joined.


Procedural Posture(s): On Appeal; Petition for Discretionary Review; Motion for Costs;
Judgment.
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[1] Costs, Fees, and Sanctions Costs, Fees, and Sanctions
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“Costs” are allowances which are authorized to reimburse the successful party to an action
or proceeding, and are in the nature of incidental damages to indemnify a party against the
expense of successfully asserting his rights. West's Ann.Cal.C.C.P. § 1033.5.


4 Cases that cite this headnote


[2] Costs, Fees, and Sanctions Result of Litigation; Prevailing Party
The definition of “prevailing party” in the Code of Civil Procedure costs provision does
not control when another statute provides for different means of allocating costs. West's
Ann.Cal.C.C.P. § 1032.


10 Cases that cite this headnote


[3] Costs, Fees, and Sanctions Result of Litigation; Prevailing Party
The definition of “prevailing party” in the Code of Civil Procedure costs provision is
particular to that statute and does not necessarily apply to attorney fee statutes or other
statutes that use the prevailing party concept. West's Ann.Cal.C.C.P. § 1032.


14 Cases that cite this headnote


[4] Compromise, Settlement, and Release Costs and fees of litigation
Costs, Fees, and Sanctions Result of Litigation; Prevailing Party
The statute providing for recovery of costs by the prevailing party in litigation establishes
only a default rule, and when parties settle a case, they are free to allocate costs in any
manner they see fit, although they must do so in language specifically addressing such
allocation. West's Ann.Cal.C.C.P. § 1032(c).


3 Cases that cite this headnote


[5] Costs, Fees, and Sanctions Result of Litigation; Prevailing Party
Under the statute providing for recovery of costs by the prevailing party in litigation,
“monetary relief” is synonymous with “net monetary recovery” since a plaintiff is a
prevailing party as a matter of right if he or she obtains “monetary relief” but will be
considered a prevailing party at the court's discretion if she “recovers other than monetary
relief.” West's Ann.Cal.C.C.P. § 1032.


36 Cases that cite this headnote
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[6] Compromise, Settlement, and Release Costs and Fees
Under the statute providing for recovery of costs by the prevailing party in litigation,
just as a plaintiff cannot avoid a cost award by dismissing an action on the eve of trial,
so a defendant cannot avoid a cost award merely by settling on the eve of trial. West's
Ann.Cal.C.C.P. § 1032.


[7] Costs, Fees, and Sanctions Offer of judgment in general
Although the acceptance of an offer under the cost-shifting offer of judgment statute leads
to the entry of a judgment, an offer under the statute may also require the plaintiff to
dismiss the action as a condition of settlement. West's Ann.Cal.C.C.P. § 998(b)(1).


4 Cases that cite this headnote


[8] Judgment Construction and operation of judgment
Pretrial Procedure Grounds in General
When a settlement pursuant to a stipulated judgment disposes of the entire case, a dismissal
of the action generally follows as a matter of law. West's Ann.Cal.C.C.P. § 664.6; Cal.Rules
of Court, Rule 3.1385(b).


[9] Compromise, Settlement, and Release Judgment and Relief
The entry of a judgment pursuant to the terms of a settlement enables parties to enforce
a settlement agreement without having to file a separate lawsuit, whether the judgment
calls for a dismissal or not; the only difference is that where a stipulated judgment includes
a dismissal, the parties must ask the trial court to retain jurisdiction before the dismissal
deprives the court of that jurisdiction. West's Ann.Cal.C.C.P. § 664.6.


5 Cases that cite this headnote


[10] Labor and Employment Costs and attorney fees
Former employer's settlement payment of $23,500 to former employee, in exchange for
dismissal of two breach of contract causes of action, constituted a “net monetary recovery”
for employee such that she was a “prevailing party” entitled to a mandatory award of
costs, even though employee did not recover any nonmonetary relief, and even though
employer was granted summary judgment on failure to accommodate disability cause of
action and motions in limine eliminated remaining retaliation, wrongful termination, and
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emotional distress causes of action; disapproving Chinn v. KMR Property Management,
166 Cal.App.4th 175, 82 Cal.Rptr.3d 586. West's Ann.Cal.C.C.P. § 1032(a)(4), (b).


3 Cases that cite this headnote


[11] Costs, Fees, and Sanctions Partial success
Under the statute providing for recovery of costs by the prevailing party in litigation,
a partial recovery, as long as it is a net monetary recovery, entitles a plaintiff to costs,
regardless of whether the complaint is truly meritorious. West's Ann.Cal.C.C.P. § 1032.


16 Cases that cite this headnote


[12] Judgment Form and requisites of judgment
Although not required by law, it is advisable that trial courts inquire into whether the
parties in a given case have resolved the allocation of costs in their settlement agreement, or
whether they wish to have the court resolve the issue, before placing a judicial imprimatur
on a settlement pursuant to a stipulated judgment. West's Ann.Cal.C.C.P. § 664.6.


[13] Compromise, Settlement, and Release Costs and Fees
When a defendant pays money to a plaintiff in order to settle a case, the plaintiff obtains a
“net monetary recovery” under the statute providing for recovery of costs by the prevailing
party in litigation, and a dismissal pursuant to such a settlement is not a dismissal in
the defendant's “favor,” whether or not the judgment mentions the settlement, unless the
settling parties resolve the matter of costs in their settlement agreement or stipulate to
alternate procedures for awarding costs. West's Ann.Cal.C.C.P. § 1032(a)(4), (b, c).


22 Cases that cite this headnote


Attorneys and Law Firms


***431  Henry Joachim Josefsberg, Los Alamitos, for Plaintiff and Appellant.


The David Firm, Henry S. David, Dana Joy Emmer; Greines, Martin, Stein & Richland, Robert A.
Olson and Edward L. Xanders, Los Angeles, for David S. Karton, a Law Corporation as Amicus
Curiae on behalf of Plaintiff and Appellant.
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Fenton & Keller and Christopher Edward Panetta, Monterey, for Defendant and Respondent.


Opinion


LIU, J.


*1144  **997  Code of Civil Procedure section 1032, subdivision (a)(4) defines the “prevailing
party” in litigation to include “the party with a net monetary recovery” and “a defendant in **998
whose favor a dismissal is entered.” (All undesignated statutory references are to this code.) A
“ prevailing party,” so defined, “is entitled as a matter of right to recover costs in any action or
proceeding.” (§ 1032, subd. (b).) The question in this case is whether a plaintiff who voluntarily
dismisses an action after entering into a monetary settlement is a prevailing party under section
1032, subdivision (a)(4) (hereafter section 1032(a)(4)).


The Court of Appeal below answered in the affirmative, reasoning that the statutory definition of
“prevailing party” includes a party that obtains a “net monetary recovery” and that a settlement
in which a defendant pays a plaintiff some amount of money is a net monetary recovery, at least
under the circumstances of this case. In reaching this conclusion, the Court of Appeal disagreed
with Chinn v. KMR Property Management (2008) 166 Cal.App.4th 175, 82 Cal.Rptr.3d 586 (Chinn
), which held that the defendant is the prevailing party where a settlement results in a dismissal.
Chinn reasoned that the statutory definition of “prevailing party” includes “ ‘a defendant in whose
favor a dismissal is entered’ ” and that a settlement is not a “ ‘net monetary recovery.’ ” (Id. at
p. 188, 82 Cal.Rptr.3d 586.)


We conclude that the Court of Appeal below was correct: When a defendant pays money to a
plaintiff in order to settle a case, the plaintiff obtains a “net monetary recovery,” and a dismissal
pursuant to such a settlement is not a dismissal “in [the defendant's] favor.” (§ 1032(a)(4).) As
emphasized below, this holding sets forth a default rule; settling parties are free to make their own
arrangements regarding costs.


I.


Community Hospital of the Monterey Peninsula (the Hospital) hired Maureen deSaulles in
February 2005 as a part-time patient business services registrar. In June 2005, she began
complaining about her work shift assignments to the emergency room. The Hospital placed
deSaulles on a leave of absence in January 2006 and terminated her employment in July 2006.


*1145  In July 2007, deSaulles filed a complaint alleging that the Hospital had (1) failed to
accommodate her physical disability or medical condition (susceptibility to infection as a result of
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cancer); (2) retaliated against her for exercising her rights under California's Fair Employment and
Housing Act; (3) breached implicit conditions of an employment contract; (4) breached an implied
covenant of good faith and fair dealing; (5) negligently and (6) intentionally inflicted emotional
distress; ***432  and (7) wrongfully terminated her in violation of public policy.


After the Hospital's motion for summary judgment adjudication and subsequent motions in limine,
the court ruled that deSaulles would be precluded from introducing evidence and argument
regarding any cause of action except the third and fourth causes of action, breach of contract and
breach of the implied covenant of good faith and fair dealing.


At the conclusion of those rulings and before a jury was empaneled, the parties placed the following
settlement on the record to permit the court to retain jurisdiction under section 664.6: “[I]n
consideration for dismissal with prejudice of the two claims of breach of contract and breach of
covenant, Defendant will pay Plaintiff within 10 days $23,500.” Defense counsel “will prepare
a judgment on the remaining claims which references the dismissal with prejudice and which
preserves the right of appeal of the rulings of this court on the remaining causes of action....”
“[T]he parties will not file any motions or memoranda for costs or attorney fees[,] holding off until
the completion of the appeal....”


On October 6, 2008, pursuant to the settlement, deSaulles filed a request for dismissal with
prejudice of the breach of contract and breach of covenant claims. On January 6, 2009, the trial
court entered an amended judgment that said: “Having considered the arguments, oral and written,
of all the parties, the records and file herein, and the pretrial motions and oppositions thereto filed
herein, and having granted defendant's Motion in Limine No. 1 to Preclude Any Argument That
Defendant Failed to Accommodate Plaintiff's Disability or to Engage in the **999  Interactive
Process, or That Plaintiff Was Harassed, Discriminated or Retaliated Against in Connection
Therewith, the Court finds that plaintiff will be unable to introduce any evidence that would
establish plaintiff's second cause of action for retaliation, her fifth and sixth causes of action
for intentional and negligent infliction of emotional distress, or her seventh cause of action for
wrongful termination in violation of public policy; and, [¶] The Court having previously granted
summary adjudication of Plaintiff's first cause of action for failure to accommodate; and, [¶] The
parties having settled plaintiff's third cause of action for breach of implied in fact contract and
Fourth cause[ ] of action for breach of the covenant of good faith and fair dealing, IT IS HEREBY
ADJUDGED that, [¶] 1. Plaintiff *1146  recover nothing from defendant; and [¶] 2. The Parties
shall defer seeking any recovery of costs and fees on this Judgment coming final after the time
for all appeals.”


DeSaulles filed an appeal from the amended judgment, and the Court of Appeal affirmed the
judgment in an unpublished opinion. After the Court of Appeal issued a remittitur, the parties
returned to the trial court, and each claimed to be the prevailing party entitled to recovery of costs.
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After a hearing, the trial court said: “The Court believes it can exercise its discretion in determining
which party did prevail, and because [the Hospital] prevailed on significant causes of action and
thereafter entered into a settlement on the remaining costs, the Court finds that [the Hospital] is the
prevailing party.” The trial court awarded the Hospital costs of $12,731.92 and denied deSaulles's
request for costs.


The Court of Appeal reversed, concluding that deSaulles had obtained a net monetary recovery
and was therefore the prevailing party. As to the Hospital's argument that it was entitled to costs
because it had obtained a dismissal, the Court of Appeal observed that a final dismissal ***433
had not disposed of this case: “The summary adjudication did not end the action in Employer's
favor. The sustaining of in limine motions did not end the action in Employer's favor, as two
causes of action remained for trial. The case ended without a trial on the merits because Employee
agreed to dismiss her remaining two causes of action, but the judgment entered did not purport
to dismiss the entire action. The judgment was intended by its terms to preserve Employee's right
to appeal the court's rulings on her other claims. Employee did indeed appeal in an ultimately
unsuccessful attempt to resurrect those causes of action. [¶] Employee voluntarily dismissed two
causes of action and a judgment was entered on the remaining causes. Employer obtained at most
a partial voluntary dismissal, which we conclude did not, without more, trigger a mandatory costs
award to Employer.”


The Court of Appeal further explained: “The judgment in this case provided that Employee shall
recover nothing and also recited that the parties had settled two of the seven causes of action. But
the judgment failed to mention that Employee was paid $23,500 in exchange for dismissing those
causes of action.” The court cited Friends of the Trails v. Blasius (2000) 78 Cal.App.4th 810, 93
Cal.Rptr.2d 193, which awarded costs to a plaintiff who had obtained a declaration that a public
easement had been created in an irrigation ditch, despite the fact that the judgment stated that “no
relief is granted in favor of plaintiffs against defendant.” (Id. at pp. 838–839, 93 Cal.Rptr.2d 193.)
“Blasius illustrates that a costs award should be based on all aspects of a lawsuit's final disposition
rather than on an isolated phrase in the judgment.” In so holding, the court expressly disagreed
with Chinn, supra, 166 Cal.App.4th 175, 82 Cal.Rptr.3d 586.


*1147  We granted review.


II.


[1]  In contrast to the American rule that parties to a lawsuit ordinarily pay their own attorney
fees, litigation costs have been traditionally awarded to the prevailing party. “Costs are allowances
which are authorized to reimburse the successful party to an action or proceeding, and are in the
nature of incidental damages to indemnify a party against the expense of successfully asserting his
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rights.” (Purdy v. Johnson (1929) 100 Cal.App. 416, 418, 280 P. 181; see § 1033.5 **1000  [costs
include filing fees, ordinary witness fees, costs related to recording and transcribing depositions,
and certain costs of preparing exhibits].) “ ‘The theory upon which [costs] are allowed to a plaintiff
is that the default of the defendant made it necessary to sue him, and to a defendant, that the plaintiff
sued him without cause. Thus the party to blame pays costs to the party without fault.’ ” (Purdy
v. Johnson, at p. 418, 280 P. 181.)


Section 1032 codifies this approach to allocating costs: “Except as otherwise expressly provided
by statute, a prevailing party is entitled as a matter of right to recover costs in any action or
proceeding.” (§ 1032, subd. (b).) The statute provides that “unless the context clearly requires
otherwise,” the term “ ‘[p]revailing party’ includes the party with a net monetary recovery, a
defendant in whose favor a dismissal is entered, a defendant where neither plaintiff nor defendant
obtains any relief, and a defendant as against those plaintiffs who do not recover any relief against
that defendant. When any party recovers other than monetary relief and in situations other than as
specified, the ‘prevailing party’ shall be as determined by the court, and under those circumstances,
the court, in its discretion, may allow costs or not and, if allowed may apportion costs ***434
between the parties on the same or adverse sides pursuant to rules adopted under Section 1034.” (§
1032(a)(4).)


[2]  [3]  [4]  Section 1032's definition of “prevailing party” does not control, however, when
another statute provides for different means of allocating costs. (Williams v. Chino Valley
Independent Fire Dist. (2015) 61 Cal.4th 97, 114, 186 Cal.Rptr.3d 826, 347 P.3d 976.) The
definition of “prevailing party” in section 1032 is particular to that statute and does not necessarily
apply to attorney fee statutes or other statutes that use the prevailing party concept. (Heather Farms
Homeowners Association v. Robinson (1994) 21 Cal.App.4th 1568, 1572, 26 Cal.Rptr.2d 758.)
Moreover, section 1032 establishes only a default rule. (§ 1032, subd. (c) [section 1032 does not
“prohibit parties from stipulating to alternative procedures for awarding costs”].) When parties
settle a case, they are free to allocate costs in any manner they see fit, although they must do so
in language specifically addressing such allocation. (Cf. *1148  Chinn, supra, 166 Cal.App.4th
at pp. 184–185, 82 Cal.Rptr.3d 586 [compromise offer was silent on costs and therefore did not
preclude the plaintiff from seeking costs].)


A.


In claiming to be the prevailing party in this case, the Hospital principally relies on Chinn. There,
a tenant and her boyfriend (collectively, Chinn) sued a property management company and the
property owner (collectively, KMR), alleging breach of a duty of care to provide for the safety
of their tenants. After KMR declined to accept Chinn's offer made pursuant to section 998, KMR
made its own section 998 offer to settle the case for $23,500 (coincidentally the same amount as
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the settlement in the present case) and to waive all costs in exchange for dismissal of the action.
Chinn accepted this offer and filed a notice of settlement pursuant to section 998, and the trial court
dismissed the action. Chinn then sought an award of costs, which KMR opposed on the ground
that Chinn was not the prevailing party. The trial court disagreed with KMR and awarded Chinn
$4,036.58 in costs.


The Court of Appeal reversed, concluding that Chinn was not the prevailing party and therefore
could not recover costs. The court did not discuss in any detail the language of section 1032(a)
(4), nor did it find ambiguity in the term “net monetary recovery.” Instead, the court construed this
term in the context of section 1032's legislative history. That history provides useful background
for understanding this case.


“In 1933, the Legislature enacted sections 1031 and 1032 to consolidate several cost statutes. As
enacted, section 1031 provided in municipal and justice courts, ‘the prevailing party, including a
defendant as to whom the action is dismissed, is entitled to his costs....' (Stats. 1933, ch. 744, §
190, p. 1901 [consolidating matter contained in former §§ 831d & 924].) Section 1032 provided
for an award of costs as a matter of right in superior court to: (1) a party who had a judgment in his
favor in specified actions, including ‘an action for the recovery of money **1001  or damages,’
as long as the judgment met the trial court's jurisdictional limit; or (2) a defendant as to whom the
action was dismissed. (Stats. 1933, ch. 744, § 191, p. 1901 [consolidating former §§ 1022, 1024–
1026].) In all other actions, the court had discretion under section 1032 to award and allocate costs.
(Stats. 1933, ch. 744, § 191, p. 1901.) The cost statutes apparently codified case law interpreting
a voluntary dismissal as a judgment in the defendant's favor (Spinks v. Superior Court (1915) 26
Cal.App. 793, 795, 148 P. 798 [a voluntary dismissal determines ***435  the action in favor of
the defendant and ends the suit, noting dicta in Hopkins v. Superior Court (1902) 136 Cal. 552,
554, 69 P. 299].)


“Under former section 1032, ‘If the parties had competing claims for damages, then the party with
a net judgment in his favor was the sole party *1149  entitled to costs. [Citations.] But even without
competing monetary claims, a plaintiff who received only partial recovery was still found to be the
sole successful party entitled to costs. The defendant was not entitled to any setoff for his partial
victory. [Citations.]’ (Michell v. Olick (1996) 49 Cal.App.4th 1194, 1198–1199, 57 Cal.Rptr.2d
227.)” (Chinn, supra, 166 Cal.App.4th at pp. 186–187, 82 Cal.Rptr.3d 586, fns. omitted.)


In 1986, section 1032 was repealed and reenacted in its present form under Senate Bill No. 654
(1985–1986 Reg. Sess.). As Chinn recounted: “The legislative history of Senate Bill No. 654
(1985–1986 Reg. Sess.) does not indicate any change in the law to consider settlement proceeds
or provide costs to a plaintiff after a dismissal. The Legislative Council's Digest printed on the bill
simply states in pertinent part: ‘Existing law contains numerous provisions for the prevailing party
in superior, municipal, and justice court actions to receive costs.... [¶] This bill would repeal those
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provisions and instead provide that except as otherwise provided by law, a prevailing party, as
defined, is entitled as a matter of right to recover costs in any action or proceeding. This bill would
provide for the determination of fees and costs by the court in specified instances[.]’ (Assem.
Amend. to Sen. Bill No. 654 (1985–1986 Reg. Sess.) Apr. 17, 1986.)


“The Senate Committee on Judiciary, Analysis of Senate Bill No. 654 (1985–1986 Reg. Sess.) as
amended April 15, 1986, noted that the purpose of the bill was ‘to consolidate the relevant law
governing recovery of costs and to simplify the present procedure for determining these costs,
thereby relieving court congestion and easing judicial workload.’ The bill required the Judicial
Council to promulgate a uniform set of guidelines governing the award of costs in all courts, and
‘it is assumed that the rules would reflect existing statutory and case law.’ Three minor changes to
existing law were noted: the prevailing party would be entitled to recover court reporter expenses,
a $5 bonus to the prevailing party would be eliminated, and a $100 cost item in libel and slander
cases would be eliminated.


“Senate Bill No. 654 was introduced on behalf of the California Judges Association Civil Law and
Procedure Committee. On January 20, 1984, Judge Richard H. Breiner, who was the chairman of
the civil law and procedure committee, responded in writing to a telephone call from Assembly
Republican consultant Earl Cantos. Judge Breiner stated in pertinent part, ‘The proposed bill
merely synthesizes and simplifies the myriad of existing statutes into language which is clear,
simple, and located in one place. You expressed concern that the proposal might allow an award
of costs against a plaintiff not presently permitted under current law, when an action is dismissed.
Under present[ ] law, costs are allowed to a defendant when plaintiff's action is dismissed ( *1150
City of Industry v. Gordon (1972) 29 Cal.App.3d 90, 105 Cal.Rptr. 206), whether it is a voluntary
dismissal with prejudice (Fisher v. Eckert (1950) 94 Cal.App.2d 890, 212 P.2d 64) or without
prejudice (International Industries, Inc. v. Olen (1978) 21 Cal.3d 218, 145 Cal.Rptr. 691, 577 P.2d
1031). The proposed bill provides for no different result, but rather simply provides in cases of
dismissal, for costs to a “ defendant on dismissal.” ’


***436  “Nothing in the background materials accompanying the proposed amendment
mentioned settlement proceeds or suggested the definition of ‘prevailing party’ in section 1032
would change existing law to permit an **1002  award of costs to a plaintiff following a dismissal.
(See Sen. Com. on Judiciary, Analysis of Sen. Bill No. 654 (1985–1986 Reg. Sess.) as amended
Apr. 15, 1986; Sen. Com. on Judiciary, legis. bill file on Sen. Bill No. 654 (1985–1986 Reg. Sess.);
Assem. Com. on Judiciary, Analyses of Sen. Bill No. 654 (1985–1986 Reg. Sess.) as amended
Mar. 31 and Apr. 17, 1986; Office of Assem. Floor Analyses, 3d reading analyses of Sen. Bill No.
654 (1985–1986 Reg. Sess.) as amended Apr. 17, June 5, and Jul. 8, 1986.)” (Chinn, supra, 166
Cal.App.4th at pp. 189–190, 82 Cal.Rptr.3d 586.)
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In light of the language and legislative history of section 1032, Chinn concluded that the dismissal
of an action makes the defendant the prevailing party and that settlement proceeds do not qualify as
a “net monetary recovery” that would make the settling plaintiff the prevailing party: “Construing
the term ‘net monetary recovery’ in context, we conclude that the Legislature did not intend to
include settlement proceeds received by the plaintiff in exchange for a dismissal in favor of the
defendant. The definition of ‘prevailing party’ provided in section 1032 requires the court to award
costs as a matter of right in specified situations. By precluding consideration of settlement proceeds
as a ‘net monetary recovery’ when a dismissal is entered in favor of the defendant, only one party
qualifies for a mandatory award of costs, consistent with the prior law.


“Chinn contends that the commonsense meaning of the isolated term ‘net monetary recovery’
includes settlement proceeds. However, Chinn's interpretation would lead to an absurd result, as
both plaintiff and defendants would be entitled to an award of costs as a matter of right.” (Chinn,
supra, 166 Cal.App.4th at p. 188, 82 Cal.Rptr.3d 586.) Chinn reasoned that because the Legislature
intended only one party to be the prevailing party, that party must be the defendant in whose favor
the dismissal was entered.


B.


We first address whether a dismissal obtained in exchange for a monetary settlement may be
considered a dismissal in a defendant's favor within the meaning of section 1032(a)(4).


*1151  In addressing this question, we begin by agreeing with Chinn that absent indications to
the contrary, the Legislature intended the 1986 reenacted version of section 1032 to incorporate
existing law regarding defendants as prevailing parties after a dismissal. (Chinn, supra, 166
Cal.App.4th at p. 190, 82 Cal.Rptr.3d 586.) In Goodman v. Lozano (2010) 47 Cal.4th 1327, 1336–
1337, 104 Cal.Rptr.3d 219, 223 P.3d 77 (Goodman ), we recognized such a contrary indication
when we held that the definition of “prevailing party” as the party receiving a “net monetary
recovery” in the 1986 version of the statute effectively repudiated case law that had deemed a
party to be a prevailing party if it had obtained a monetary recovery regardless of any offsets from
settling defendants. Here, by contrast, there is no indication that under the law that existed prior to
1986, a defendant who obtained a dismissal in exchange for a monetary payment to the plaintiff
was considered a prevailing party for purposes of the costs statute.


Relying on Spinks v. Superior Court, supra, 26 Cal.App. 793, 148 P. 798, the court in Chinn
observed that “[t]he cost statutes apparently codified case law interpreting a voluntary dismissal
as a judgment in the defendant's favor.” ( ***437  Chinn, supra, 166 Cal.App.4th at p. 187, 82
Cal.Rptr.3d 586.) But Spinks illustrates the limited scope of this rule. In that case, a plaintiff
voluntarily dismissed a lawsuit without a settlement on the eve of trial. The defendant argued
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that “a dismissal so made does not interfere at all with his right to have a judgment following it
entered, as he did, which would secure to him the expenses incurred in the action and which were
in their nature proper costs.” (Spinks, at p. 795, 148 P. 798.) The court said: “We are in complete
accord with this contention and think that it proposes but a fair and reasonable construction for the
statute.... While the matter of the recovery of costs is one which rests wholly upon the authority of
the statutes, it cannot be contemplated that the legislature, having provided authority and means
for the securing of costs to litigants, intended to leave a defendant **1003  remediless against a
plaintiff who chose to bring an action and put a defendant to great costs in preparing to meet the
same and then dismiss the suit. This case is a typical illustration of the hardship which might result.
Here the plaintiff filed several complaints, defendant made his verified answer, and proceedings
were had to set the case for trial. Then, on the day before the trial was to take place, plaintiff
appeared at the clerk's office and dismissed its action. The defendant presumably prepared himself
for the trial and subpoenaed his witnesses on the assumption that the plaintiff would proceed at
the time regularly set. A construction of the statute which will allow the recovery of costs in such
cases is one that will appeal to the sense of fairness and justice of every one and is the one which
we will assume the legislature intended should be given to its declarations upon that subject.” (Id.
at pp. 795–796, 148 P. 798.)


This equitable rationale for awarding costs to a defendant after a dismissal in its favor also appears
in a case decided shortly before the 1986 repeal and *1152  reenactment of section 1032. In Catello
v. I.T.T. General Controls (1984) 152 Cal.App.3d 1009, 1013, 200 Cal.Rptr. 4, the court said: “[A]
defendant is entitled to its costs if the complaint is unfounded, just as much as a successful plaintiff
is entitled to its costs. It is not enough, however, that costs should be awarded solely on the final
judgment in the action. To so limit recovery would permit an unscrupulous plaintiff with only a
marginal chance at recovery and investing only the filing fee to commence an action, forcing the
opposing party to engage in expensive discovery, only to dismiss the action prior to final judgment
when it appeared the case was sinking, Titanic-like, beneath the waves of overwhelming adverse
evidence. Undoubtedly, it was with this evil in mind that the Legislature included an award of
costs to the defendant when the plaintiff voluntarily dismissed its action.”


Thus, the rationale for awarding costs to a defendant on dismissal was rooted in the injustice that
would result if a plaintiff who dismissed an unmeritorious action before judgment could evade an
award of costs to compensate the defendant for the costs of preparing for trial. Such an award is
an application of the basic rationale for awarding costs, that “ ‘the party to blame pays costs to the
party without fault.’ ” (Purdy v. Johnson, supra, 100 Cal.App. at p. 418, 280 P. 181.) That rationale
does not extend to dismissals pursuant to settlements in which a plaintiff obtains monetary relief.


The statement by Judge Breiner quoted in the legislative history above—that “ ‘[u]nder present[ ]
law, costs are allowed to a defendant when plaintiff's action is dismissed (City of Industry v.
Gordon (1972) 29 Cal.App.3d 90, 105 Cal.Rptr. 206), whether it is a voluntary dismissal ***438
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with prejudice (Fisher v. Eckert (1950) 94 Cal.App.2d 890, 212 P.2d 64), or without prejudice
(International Industries, Inc. v. Olen (1978) 21 Cal.3d 218, 145 Cal.Rptr. 691, 577 P.2d 1031)’ ”—
is not to the contrary. (Chinn, supra, 166 Cal.App.4th at p. 190, 82 Cal.Rptr.3d 586.) None of those
cases involved a dismissal pursuant to a settlement. (See City of Industry, at p. 92, 105 Cal.Rptr.
206 [case dismissed after failing to bring the action to trial in five years]; Fisher, supra, at p. 891,
212 P.2d 64 [plaintiff files dismissal without defendant's consent]; Olen, at p. 221, 145 Cal.Rptr.
691, 577 P.2d 1031 [same].) The same is true of other pre–1986 cases. (See, e.g., McMahan's
of Long Beach v. McMahan Service Corp. (1956) 145 Cal.App.2d 607, 608–609, 302 P.2d 847
[dismissal for lack of prosecution]; Hauptman v. Heebner (1939) 34 Cal.App.2d 600, 601, 94 P.2d
48 [voluntary dismissal without settlement].) The Hospital cites no contrary example.


In light of section 1032's basic purpose of imposing costs on the losing party, and in light of
the case law that the statute was intended to incorporate, we conclude that the definition of
“prevailing party” as “a defendant in whose favor a dismissal is entered” was not intended to
encompass defendants that entered into a monetary settlement in exchange for *1153  dismissal.
The definition was intended to promote the equitable rule that unsuccessful plaintiffs could not
evade the cost statute by dismissing their suit. That rule does not apply to plaintiffs that have
achieved some litigation success through settlement of the case.


**1004  Having concluded that a defendant is not a prevailing party as a matter of right in these
situations, we must next determine whether a plaintiff who obtains a monetary settlement is a
prevailing party.


C.


As noted, section 1032(a)(4) defines the party with a “net monetary recovery” as the “ ‘[p]revailing
party.’ ” “ ‘The word “recover” means “to gain by legal process” or “to obtain a final legal judgment
in one's favor.” ’ ” (Goodman, supra, 47 Cal.4th at p. 1334, 104 Cal.Rptr.3d 219, 223 P.3d 77.)
The Hospital cites some cases that would define “recovery” in a way that precludes settlement
proceeds. (See, e.g., Gebelein v. Blumfield (1992) 231 Ill.App.3d 1011, 1014, 173 Ill.Dec. 557,
597 N.E.2d 265.)


We see no reason why a monetary settlement cannot fit within the definition of “monetary
recovery.” Although a monetary settlement is in some ways like a private contract, a settlement
is obtained as a means of resolving and terminating a lawsuit. Moreover, settlement agreements
pursuant to section 664.6 or section 998 result not only in contractual agreements but also in
judgments that conclusively resolve the issues between the parties. (See California State Auto.
Assn. Inter–Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664, 268 Cal.Rptr. 284, 788
P.2d 1156 (California State Auto. Assn.); Milicevich v. Sacramento Medical Center (1984) 155
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Cal.App.3d 997, 1004, 202 Cal.Rptr. 484.) In this sense, a monetary settlement is “ ‘ “gain [ed] by
legal process.” ’ ” (Goodman, supra, 47 Cal.4th at p. 1333, 104 Cal.Rptr.3d 219, 223 P.3d 77.)


[5]  Other language in section 1032 suggests a broad understanding of the word “recovery.” Again,
“prevailing party” is defined to include “the party with a net monetary recovery, a defendant
in whose favor a dismissal is entered, a defendant where neither plaintiff nor defendant obtains
any relief, and a defendant as against those plaintiffs who do not recover any relief against that
defendant. When any party recovers other than monetary relief ***439  and in situations other
than as specified, the ‘prevailing party’ shall be as determined by the court ....” (§ 1032(a)(4),
italics added.) In the statute, “monetary relief” is synonymous with “net monetary recovery” since
a plaintiff is a prevailing party as a matter of right if he or she obtains “monetary relief” but will be
considered a prevailing party at the court's discretion if she “recovers other than monetary relief.”
“Relief,” like “recovery,” is a broad term that can include money obtained through a settlement.
This court used the term in that *1154  way in Olen, a case predating the 1986 revision of section
1032, where we said: “Although a plaintiff may voluntarily dismiss before trial because he learns
that his action is without merit, obviously other reasons may exist causing him to terminate the
action. For example, the defendant may grant plaintiff—short of trial—all or substantially all relief
sought....” (International Industries, Inc. v. Olen, supra, 21 Cal.3d at p. 224, 145 Cal.Rptr. 691,
577 P.2d 1031, italics added (Olen ).)


[6]  We conclude that the term “recovery” in section 1032(a)(4) encompasses situations in which
a defendant settles with a plaintiff for some or all of the money that the plaintiff sought through
litigation. This understanding of “recovery” is in keeping with the purpose of section 1032
discussed above. Just as a plaintiff cannot avoid a cost award by dismissing an action on the eve of
trial, so a defendant cannot avoid a cost award merely by settling on the eve of trial. In Reveles v.
Toyota by the Bay (1997) 57 Cal.App.4th 1139, 67 Cal.Rptr.2d 543, disapproved on other grounds
in Gavaldon v. DaimlerChrysler Corp. (2004) 32 Cal.4th 1246, 1261, 13 Cal.Rptr.3d 793, 90 P.3d
752, the defendant agreed on the morning of trial to pay the plaintiff the entire $9,300 that the
plaintiff had previously offered to accept to settle the case. The court upheld a cost award for the
plaintiff, saying “it cannot be seriously argued that [the plaintiff] ... did not obtain a ‘net monetary
recovery.’ ” (Reveles, at p. 1151, 67 Cal.Rptr.2d 543.) Other courts have similarly concluded that
plaintiffs may obtain a net monetary recovery by settling a lawsuit. (See Wohlgemuth v. Caterpillar
Inc. (2012) 207 Cal.App.4th 1252, 1257, 1264, 144 Cal.Rptr.3d 545; **1005  On–Line Power,
Inc. v. Mazur (2007) 149 Cal.App.4th 1079, 1087, 57 Cal.Rptr.3d 698.)


This understanding of “net monetary recovery” is further reinforced by case law predating the
1986 repeal and reenactment of section 1032. The cases make clear that if a settlement agreement,
compromise offer pursuant to section 998, or stipulated judgment is silent on the matter of costs, the
plaintiff is not barred from seeking costs. (See Folsom v. Butte County Assn. of Governments (1982)
32 Cal.3d 668, 679, 186 Cal.Rptr. 589, 652 P.2d 437 (Folsom ); Rappenecker v. Sea–Land Service,
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Inc. (1979) 93 Cal.App.3d 256, 263–264, 155 Cal.Rptr. 516 (Rappenecker ); Slater v. Superior
Court (1941) 45 Cal.App.2d 757, 761, 115 P.2d 32 (Slater ); Rapp v. Spring Valley Gold Co. (1888)
74 Cal. 532, 533, 16 P. 325 (Rapp ).) The reason for this rule is that compromise agreements “
‘regulate and settle only such matters and differences as appear clearly to be comprehended in them
by the intention of the parties and the necessary consequences thereof, and do not extend to matters
which the parties never intended to include therein, although existing at the time.’ [Citations.] Thus
they ordinarily conclude all matters put in issue by the pleadings—that is, questions that otherwise
would have been resolved at trial. [Citation.] They do not, however (absent affirmative agreement
of the *1155  parties), conclude matters incident to the judgment that were no part of the ***440
cause of the action.” (Folsom, at p. 677, 186 Cal.Rptr. 589, 652 P.2d 437.)


[7]  Implicit in this line of cases is the principle, well established before the 1986 repeal and
reenactment of the costs statute, that a plaintiff who settles a lawsuit for payment of money or
other tangible benefits may be considered a prevailing party. Nothing in the language or legislative
history of the statute indicates an intention to change that principle. The Hospital objects that
the cases above, with the exception of Folsom, involved judgments entered in the plaintiff's
favor rather than dismissals. Rappenecker, for example, involved a compromise offer pursuant to
section 998. (Rappenecker, supra, 93 Cal.App.3d at pp. 262–263, 155 Cal.Rptr. 516.) Although the
acceptance of a section 998 offer leads to the entry of a judgment (§ 998, subd. (b)(1)), a section 998
offer may also require the plaintiff to dismiss the action as a condition of settlement. (See Chinn,
supra, 166 Cal.App.4th at p. 184, 82 Cal.Rptr.3d 586; Goodstein v. Bank of San Pedro (1994)
27 Cal.App.4th 899, 906–907, 32 Cal.Rptr.2d 740.) In rejecting the argument that a compromise
offer was not valid under section 998 because it called for payment of money to the plaintiff and
dismissal of the action rather than a judgment in the plaintiff's favor, Goodstein said: “[A]s between
the parties thereto and for purposes of enforcement of settlement agreements, a compromise
agreement contemplating payment by defendant and dismissal of the action by plaintiff is the
legal equivalent of a judgment in plaintiff's favor.” (27 Cal.App.4th at p. 907, 32 Cal.Rptr.2d 740.)
The Hospital cites no authority, other than Chinn, suggesting that the determination of whether a
plaintiff was or could be a prevailing party would turn on the technicality of whether a section 998
settlement or a stipulated judgment, in addition to resulting in a monetary settlement in plaintiff's
favor, also required dismissal of the action.


[8]  [9]  The other cases cited above awarded costs after a stipulated judgment in the plaintiff's
favor. (Rapp, supra, 74 Cal. at p. 533, 16 P. 325; Slater, supra, 45 Cal.App.2d at p. 761, 115
P.2d 32.) It is true, as the Hospital suggests, that stipulated judgments may be entered like regular
judgments and that the plaintiffs in the cited cases obtained a judgment while the defendants did
not obtain a dismissal. (See § 664.6 [upon a motion, the court may enter judgment pursuant to the
terms of a settlement].) But when a settlement pursuant to a stipulated judgment disposes of the
entire case, a dismissal of the action generally follows as a matter of law. (Cal. Rules of Court, rule
3.1385(b).) Whether or not a stipulated judgment encompassing a monetary settlement calls for a
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dismissal, the effect is the same: a payment of money to the plaintiff, followed by a termination
of the action. The entry of a judgment pursuant to section 664.6 enables parties to enforce a
settlement agreement without having to file a separate **1006  lawsuit. (Viejo Bancorp, Inc. v.
Wood (1989) 217 Cal.App.3d 200, 208, 265 Cal.Rptr. 620.) This is true whether the judgment calls
for a dismissal or not; the only difference is that where a *1156  stipulated judgment includes a
dismissal, the parties must ask the trial court to retain jurisdiction before the dismissal deprives the
court of that jurisdiction. (Wackeen v. Malis (2002) 97 Cal.App.4th 429, 439–440, 118 Cal.Rptr.2d
502.)


Where, as here, the parties stipulate before the court that the plaintiff has been paid a sum of money
in exchange for a dismissal of an action, the plaintiff is as legally entitled to receive money from
the defendant as a plaintiff who obtains a stipulated ***441  judgment without a dismissal. The
former plaintiff is every bit as much a prevailing party as the latter. Chinn 's rule that a defendant
is the prevailing party if a section 998 offer includes an agreement to dismiss the action, no matter
how favorable the offer is to plaintiff, is inequitable and inconsistent with the purpose of section
1032.


Folsom provides additional support for this conclusion. There, the plaintiffs entered into a
settlement agreement with government defendants promising to dismiss the case when the
defendants established four new transit systems. (Folsom, supra, 32 Cal.3d at p. 675, 186 Cal.Rptr.
589, 652 P.2d 437.) The agreement was silent as to costs as well as attorney fees, and the trial court
awarded the plaintiffs costs, concluding that “ ‘this action has resulted in the enforcement of an
important right affecting the public interest.” (Id. at p. 676, 186 Cal.Rptr. 589, 652 P.2d 437.) This
court affirmed, concluding that the plaintiff had the right to costs where the settlement agreement
was silent as to costs. (Id. at pp. 677–678, 186 Cal.Rptr. 589, 652 P.2d 437.)


[10]  The Hospital notes two differences between Folsom and the present case: first, that the
dismissal was conditional and delayed, and second, that the relief granted was nonmonetary. But
neither of those differences matters here. In light of the equitable purpose of section 1032, there is
no reason why a plaintiff that conditions dismissal of the case on the future fulfillment of some of
its litigation objectives should be considered the prevailing party, but not a plaintiff that dismisses
the action in exchange for the present payment of money.


The Hospital contends that Goodman supports its position. In that case, homeowners sued a
home builder and various other defendants for construction defects. They settled with some of the
defendants for $230,000 and obtained a $146,000 verdict against another defendant, Lozano. The
trial court pursuant to section 877, subdivision (a), which provides that a good faith settlement
with some tortfeasors will serve to reduce the claims against the remaining tortfeasors, reduced the
award against Lozano to zero. The question was whether Goodman had obtained a net monetary
recovery against Lozano for purposes of awarding costs. The court concluded that Goodman had
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not and affirmed an award of costs to Lozano: “ ‘[T]he common meaning of the phrase “the party
with a net monetary recovery” is the party who gains *1157  money that is “free from ... all
deductions.” ... [¶] A plaintiff who obtains a verdict against a defendant that is offset to zero by
settlements with other defendants does not gain any money free from deductions. Such a plaintiff
gains nothing because the deductions reduce the verdict to zero.’ ” (Goodman, supra, 47 Cal.4th
at p. 1334, 104 Cal.Rptr.3d 219, 223 P.3d 77.)


The Hospital contends that “[i]f settlement funds were included in the term ‘net monetary
recovery,’ the Goodman plaintiffs would necessarily have been the prevailing parties because
they obtain[ed] settlement funds in an amount of $230,000. Instead, the court looked to the final
judgment alone to determine whether the plaintiff obtained a net monetary recovery.” But the
question in Goodman was not whether the plaintiffs obtained a net monetary recovery from the
settling defendants, but rather whether the plaintiffs obtained such a recovery from Lozano. It is
clear they did not. Here, deSaulles obtained a $23,500 settlement from the Hospital. Although
Goodman does not dispose of the question before us, its holding is not inconsistent with the
conclusion ***442  that deSaulles obtained a net monetary recovery from the Hospital.


[11]  **1007  Of course, a monetary settlement in favor of a plaintiff does not necessarily suggest
a meritorious lawsuit; defendants may settle cases with little merit in order to be spared the expense
of trial. However, the rule is that a partial recovery, as long as it is a net monetary recovery,
entitles a plaintiff to costs. (See Michell v. Olick, supra, 49 Cal.App.4th at pp. 1196, 1198–1199,
57 Cal.Rptr.2d 227 [although 11 of the plaintiff's causes of action were not successful, plaintiff's
success on the 12th cause of action for a jury award of $63,000 entitled a plaintiff to costs].) A
determination of whether a complaint was truly meritorious “would require the court to try the
entire case.” (Olen, supra, 21 Cal.3d at p. 224, 145 Cal.Rptr. 691, 577 P.2d 1031.) We need not
place this burden on courts. Section 1032 merely establishes a default rule, and a settling defendant
is in a far better position to calibrate the terms of a settlement, including allocation of costs, with
appropriate provisions in the settlement agreement.


Our dissenting colleague contends that a settling plaintiff and defendant should both be considered
prevailing parties if the settlement calls for a dismissal, and that an award of costs should be left to
the court's discretion. But a corollary of this position is that if the monetary settlement does not call
for a dismissal, which is sometimes the case (ante, 202 Cal.Rptr.3d at pp. 440–441, 370 P.3d at pp.
1005–1006), then only plaintiffs should be considered the prevailing party, even though the latter
settlement, like the former, results in the payment of money to the plaintiff and the termination of
the action. We decline to treat the two situations differently when the difference is a matter of form
and not substance. Such an approach, moreover, would not serve the statute's goal of simplifying
procedures for determining costs and easing judicial workload. (Ante, at p. 434, 370 P.3d at p.
1001.)
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[12]  *1158  We recognize that sometimes parties may overlook the issue of costs in their
settlement agreements. Through inadvertence, defendants may find themselves with a bill for
costs that substantially increases the amount owed to the plaintiff. Trial courts should take these
realities into account when performing their gatekeeping function pursuant to section 664.6. (See
California State Auto. Assn., supra, 50 Cal.3d at p. 664, 268 Cal.Rptr. 284, 788 P.2d 1156).
Although not required by law, it is advisable that trial courts inquire into whether the parties in
a given case have resolved the allocation of costs in their settlement agreement, or whether they
wish to have the court resolve the issue, before placing a judicial imprimatur on the agreement.


[13]  In sum, we hold that a dismissal pursuant to a monetary settlement is not a dismissal in the
defendant's “favor” as that term is used in section 1032(a)(4). We further hold that a plaintiff that
enters into a stipulated judgment to be paid money in exchange for a dismissal has obtained a
“net monetary recovery” within the meaning of section 1032(a)(4), whether or not the judgment
mentions the settlement. Our holdings establish a default rule that applies only when the parties
have not resolved the matter of costs in their settlement agreement or have not stipulated “to
alternate procedures for awarding costs.” (§ 1032, subd. (c).) We disapprove the contrary holding
of Chinn v. KMR Property Management, supra, 166 Cal.App.4th 175, 185–190, 82 Cal.Rptr.3d
586.


CONCLUSION


The judgment of the Court of Appeal is affirmed.


We concur: CANTIL–SAKAUYE, C.J., CHIN, CORRIGAN, and CUÉLLAR, JJ.


***443  Dissenting Opinion by KRUGER, J.
I agree with the majority that a plaintiff who receives a monetary settlement in exchange for the
dismissal of her claims has received a “net monetary recovery,” and is therefore a “prevailing
party” presumptively entitled to costs under Code of Civil Procedure section 1032, subdivision
(a)(4). But by the terms of the statute, so, too, is the “defendant in whose favor [ ] dismissal is
entered.” (Code Civ. Proc., § 1032, subd. (a)(4) ( section 1032(a)(4)).) Because both parties cannot
be entitled to costs as of right, such cases are covered by the next sentence of the provision, which
permits the trial court, “in **1008  situations other than as specified,” to determine which party
has in fact prevailed and to allocate costs accordingly. (ibid.) thus the statute, as i read it, does not
treat settling plaintiffs as automatically entitled to costs—no matter how minimal their recovery
or how unmeritorious their claims—but permits courts to take into account special circumstances
that may render a costs award inequitable or unjust. Because neither the trial court nor the Court
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of Appeal considered whether such circumstances are present here, I would reverse and remand
for further consideration.


*1159  Section 1032 defines the term “ ‘[p]revailing party’ ” to include, as relevant here, “a
defendant in whose favor a dismissal is entered.” (Ibid.) In ordinary usage, we say that a dismissal
is entered in a defendant's favor when entry of the dismissal is “to the special advantage or benefit
of” that defendant. (Webster's 3d Internat. Dict. (2002) p. 830 [defining “in favor of”].) We thus
generally refer to an order dismissing a plaintiff's claims against a defendant as an order entered in
that defendant's favor. (See, e.g., Desai v. Farmers Ins. Exchange (1996) 47 Cal.App.4th 1110, 55
Cal.Rptr.2d 276; Dominguez v. City of Alhambra (1981) 118 Cal.App.3d 237, 242, 173 Cal.Rptr.
345.) This is true regardless of the reason for the dismissal—whether pursuant to demurrer; the
plaintiff's voluntary abandonment of her claims; or, as in this case, a negotiated settlement. Indeed,
it is difficult to know how else one would describe the dismissal at issue in this case. Surely we
would not describe the dismissal of a plaintiff's own claims as a dismissal entered in the plaintiff's
favor.


In reaching its contrary conclusion, the majority asserts, without further elaboration, that “[w]hen
a defendant pays money to a plaintiff in order to settle a case, ... a dismissal pursuant to such a
settlement is not a dismissal ‘in [the defendant's favor].’ ” (Maj. opn., ante, 202 Cal.Rptr.3d at p.
431, 370 P.3d at p. 998; accord, id. at p. 442, 370 P.3d at p. 1007.) Perhaps by this the majority
means to suggest that a dismissal entered pursuant to a monetary settlement is not a dismissal that
“favors” the defendant, because, as the majority elsewhere puts it, the plaintiff has also “achieved
some litigation success through settlement of the case.” (Id. at p. 438, 370 P.3d at p. 1003.) But
section 1032(a)(4) does not speak of a dismissal “favoring” a defendant, it speaks of a dismissal
“entered” in favor of a defendant. Even if a settlement calling for dismissal might not be wholly
favorable to the defendant—e.g., because it also calls for the defendant to pay some amount of
money—we would have to acknowledge that the resulting dismissal has nevertheless been entered
in the defendant's favor.


In any event, when parties agree to settle a dispute, it is generally because both sides believe that
settlement is to their advantage. (Cf. Hazard, The Settlement Black Box (1995) 75 B.U. L.Rev.
1257, 1267 [“[T]he settlement area consists of a wide band of different prices at which it will
benefit both parties to settle.”].) And as a practical matter, it is certainly not ***444  uncommon
for the terms of a settlement to advantage the defendant far more than the plaintiff. If, for example,
a plaintiff agrees to dismiss a million-dollar damages claim in exchange for a nuisance payment
of $10, with no admission of liability, it would be difficult to dispute that the resulting dismissal
was not only entered in the defendant's favor, but was entered pursuant to a settlement “favorable”
to the defendant as well.
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In the end, the majority's reading of section 1032(a)(4)'s dismissal clause rests not on the text of the
provision, but on inferences about legislative intent *1160  based on the provision's history. The
majority reasons that section 1032, both as originally enacted in 1933 and as reenacted in 1986, was
designed to codify existing case law concerning the status of defendants as “prevailing parties,”
and “there is no indication that under the law that existed prior to 1986, a defendant who obtained
a dismissal in exchange for a monetary payment to the plaintiff was considered a prevailing party
for purposes of the costs statute.” (Maj. opn., ante, 202 Cal.Rptr.3d at p. 436, 370 P.3d at p. 1002.)


Of course, as we have repeatedly made clear, the interpretation of a statute necessarily “begin[s]
with its text, as statutory language typically is the best and most reliable **1009  indicator of
the Legislature's intended purpose.” (Larkin v. Workers' Comp. Appeals Bd. (2015) 62 Cal.4th
152, 157, 194 Cal.Rptr.3d 80, 358 P.3d 552.) If the statutory text answers the question before us
—as I believe it does here—that is generally the end of the matter; if there is no ambiguity or
uncertainty in the language, we need “not resort to legislative history to cloud a statutory text that
is clear.” (Ratzlaf v. United States (1994) 510 U.S. 135, 147–148, 114 S.Ct. 655, 126 L.Ed.2d 615,
fn. omitted; accord, e.g., People v. Cornett (2012) 53 Cal.4th 1261, 1265, 139 Cal.Rptr.3d 837,
274 P.3d 456 [“The plain meaning controls if there is no ambiguity in the statutory language.”].)


The legislative history on which the majority relies is not especially revealing in any event.
The majority relies principally on the Court of Appeal's observation in Chinn v. KMR Property
Management (2008) 166 Cal.App.4th 175, 82 Cal.Rptr.3d 586, that section 1032, as originally
enacted, “ ‘apparently codified case law interpreting a voluntary dismissal as a judgment in the
defendant's favor.’ ” (Maj. opn., ante, 202 Cal.Rptr.3d at p. 436, 370 P.3d at p. 1002, quoting Chinn,
supra, 166 Cal.App.4th at p. 187, 82 Cal.Rptr.3d 586, and citing Spinks v. Superior Court (1915) 26
Cal.App. 793, 148 P. 798; see also Catello v. I.T.T. General Controls (1984) 152 Cal.App.3d 1009,
1013, 200 Cal.Rptr. 4 [observing that the Legislature “[u]ndoubtedly” intended to thwart the danger
of “unscrupulous plaintiff[s] with only a marginal chance at recovery ... forcing the opposing
party to engage in expensive discovery, only to dismiss the action prior to final judgment” when it
became clear the case would yield an adverse judgment at trial].) From this the majority concludes
that the Legislature must have intended to limit the reach of section 1032(a)(4)'s dismissal clause
to circumstances comparable to those in Spinks, in order to address “the injustice that would result
if a plaintiff who dismissed an unmeritorious action before judgment could evade an award of costs
to compensate the defendant for the costs of preparing for trial.” (Maj. opn., ante, 202 Cal.Rptr.3d
at p. 437, 370 P.3d at p. 1003.)


But even if the Spinks scenario was the Legislature's primary concern, that does not mean it was
the Legislature's only concern. Although legislators *1161  frequently draft legislation with a
particular problem in mind, the statutes they enact “often go beyond the principal evil to ***445
cover reasonably comparable evils, and it is ultimately the provisions of our laws rather than the
principal concerns of our legislators by which we are governed.” (Oncale v. Sundowner Offshore
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Servs. (1998) 523 U.S. 75, 79, 118 S.Ct. 998, 140 L.Ed.2d 201.) It may well be that the Legislature
that enacted section 1032 was particularly concerned with the unfairness that would result from
depriving defendants of a costs award when a plaintiff dismisses her unmeritorious claim at the
eleventh hour. But I see no clear basis for concluding that the Legislature did not also address
the unfairness that would result from an inflexible rule requiring a settling defendant to pay the
plaintiff's costs, no matter the circumstances of the case. Certainly to the extent there is any doubt
on the subject, the text of the statute ought to control.


In short, I would conclude that the Legislature meant what it said: A defendant in whose favor a
dismissal is entered—whether as a result of a monetary settlement or otherwise—is a “prevailing
party” within the meaning of section 1032(a)(4). But to be clear, to say that a settling defendant
is a “prevailing party” does not mean that it is the “prevailing party,” thereby entitled to payment
of costs as of right. As the majority explains, the plaintiff is also a “prevailing party” within the
meaning of section 1032(a)(4) because he or she has received a “net monetary recovery” in the
form of settlement proceeds. (§ 1032(a)(4); see maj. opn., ante, 202 Cal.Rptr.3d at pp. 438–442,
370 P.3d at pp. 1003–1007.) Because both parties cannot be entitled to costs as of right, we must
proceed to the next sentence of section 1032(a)(4), which provides: “When any party recovers
other than monetary relief and in situations other than as specified, the ‘prevailing party’ shall
be as determined by the court, and under those circumstances, the court, in its discretion, may
allow costs or not and, if allowed may apportion costs between the parties on the same or adverse
**1010  sides.” “In cases where both parties achieved a status that Code of Civil Procedure section
1032 defines as a prevailing party, the action ‘falls into the “situation other than as specified”
category, calling for an exercise of the trial court's discretion’ ” to determine which party, if any,
should receive costs. (Wohlgemuth v. Caterpillar Inc. (2012) 207 Cal.App.4th 1252, 1264, 144
Cal.Rptr.3d 545, quoting On–Line Power, Inc. v. Mazur (2007) 149 Cal.App.4th 1079, 1087, 57
Cal.Rptr.3d 698; see § 1032(a)(4).) 1


1 The Court of Appeal in this case did not disagree with this conclusion. The court explained
that if the defendant Hospital “had qualified as a ‘prevailing party,’ this case could be among
the ‘situations other than as specified’ for purposes of awarding mandatory costs,” and the
court could “exercise discretion to determine which party prevailed based on the merits of
the case.” The court ultimately concluded that the Hospital did not qualify as a “prevailing
party” within the meaning of section 1032(a)(4) because the settlement dismissed only some
of plaintiff's claims; the remainder of the claims were resolved through entry of judgment
in defendant's favor. But if a defendant would have been entitled to prevailing party status
if it had negotiated dismissal of the entire action, it is not clear why, under the statute, the
defendant should cease to be a prevailing party where, as here, it has negotiated dismissal
of some claims and actually prevailed on the merits with respect to the remainder. (See §
1032(a)(4) [defining “ ‘[p]revailing party’ ” to include both “a defendant in whose favor a
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dismissal is entered” and “a defendant as against those plaintiffs who do not recover any
relief against that defendant”].)


*1162  The majority suggests that this conclusion elevates form over substance insofar as it
turns on whether the settlement agreement calls for a dismissal. The majority reasons that some
settlement agreements will call for entry of judgment against a defendant and not dismissal of the
action, yet both forms of agreement ***446  will result in the payment of money to the plaintiff
and termination of the action. (Maj. opn., ante, 202 Cal.Rptr.3d at pp. 441–442, 370 P.3d at pp.
1006–1007.) But the difference between an agreement calling for a dismissal and one calling for
the entry of judgment against the defendant is not a mere formality. Whether the settlement of
the claim will result in a judgment against the defendant could have practical consequences for
the parties and for that reason may frequently serve as an important point of negotiations. In any
event, however we might judge the practical differences between agreements calling for dismissal
and those calling for entry of judgment against a defendant, we are not entitled to overlook the
plain language of the statute, which treats a defendant in whose favor a dismissal is entered as a
“prevailing party.”


Recognizing a trial court's discretion when cases are dismissed pursuant to a monetary settlement
also serves the equitable objectives underlying section 1032. In the typical case, the majority
is correct that the equities will favor the plaintiff who has achieved some measure of success
through the settlement, and thus can reasonably expect to be compensated for her litigation costs.
(Maj. opn., ante, 202 Cal.Rptr.3d at p. 438, 370 P.3d at p. 1003.) But this will not invariably
be so. It is, for example, a simple truth that defendants sometimes settle even frivolous lawsuits
simply “because the cost of litigation—either financial or in terms of public relations—would be
too great.” (Buckhannon Board & Care Home, Inc. v. West Virginia Dept. of Health and Human
Resources (2001) 532 U.S. 598, 617, 121 S.Ct. 1835, 149 L.Ed.2d 855 (conc. opn. of Scalia, J.);
cf. Fisher v. Kelly (7th Cir.1997) 105 F.3d 350, 352 [“[T]he mere fact that plaintiff obtained some
recovery does not automatically make her a prevailing party because defendants often settle even
meritless lawsuits.”].) If a plaintiff manages to extract a monetary recovery in settlement of a
meritless lawsuit, hers is a brand of success we might hesitate to recognize as legitimate—and
conduct we might hesitate to reward by entitling her to payment of costs.


As I read it, section 1032(a)(4) imposes no rigid requirement to award costs to a settling plaintiff
in such circumstances. The statute instead permits trial courts to determine whether the equities
of the case warrant deviation from the usual rule entitling a settling plaintiff to costs. It allows
trial courts *1163  to allocate costs in a manner that takes into account whether, for example,
the plaintiff's underlying claim is plainly frivolous, the plaintiff's recovery is de minimis, or the
plaintiff's success is otherwise clearly insubstantial relative to the nature and scope of **1011
the claims brought (and the costs incurred in prosecuting them). The inquiry would not require
the trial court to “ ‘try the entire case.’ ” (Maj. opn., ante, 202 Cal.Rptr.3d at p. 441, 370 P.3d at
p. 1006.) Nor would it prevent parties from making their own arrangements with respect to the



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=I39e6a36ae6ab11e5a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001440953&pubNum=0000708&originatingDoc=I39e6a36ae6ab11e5a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001440953&pubNum=0000708&originatingDoc=I39e6a36ae6ab11e5a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997039574&pubNum=0000506&originatingDoc=I39e6a36ae6ab11e5a807ad48145ed9f1&refType=RP&fi=co_pp_sp_506_352&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_352 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=I39e6a36ae6ab11e5a807ad48145ed9f1&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d40e000072291 





DeSaulles v. Community Hospital of Monterey Peninsula, 62 Cal.4th 1140 (2016)
370 P.3d 996, 202 Cal.Rptr.3d 429, 166 Lab.Cas. P 61,691, 41 IER Cases 286...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 23


allocation of costs. (See maj. opn., ante, at pp. 441–442, 370 P.3d at pp. 1006–1007; Code Civ.
Proc., § 1032, subd. (c).) But in the absence of an express agreement, it would permit trial courts
to refrain from awarding costs to settling plaintiffs in circumstances in which a costs award would
be inequitable or unjust. Granted, this approach may not simplify procedures to the same extent
as the majority's rule. (Maj. opn., ante, at p. 442, 370 P.3d at p. 1007.) But it is the approach that
is most consistent with both the text of the statute and its underlying equitable purposes. To the
extent the majority concludes otherwise, I respectfully dissent.


I concur: WERDEGAR, J.


All Citations


62 Cal.4th 1140, 370 P.3d 996, 202 Cal.Rptr.3d 429, 166 Lab.Cas. P 61,691, 41 IER Cases 286,
32 A.D. Cases 1069, 16 Cal. Daily Op. Serv. 2647, 2016 Daily Journal D.A.R. 2364
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United States Code Annotated
Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)


Title VIII. Provisional and Final Remedies (Refs & Annos)


Federal Rules of Civil Procedure Rule 68


Rule 68. Offer of Judgment


Currentness


(a) Making an Offer; Judgment on an Accepted Offer. At least 14 days before the date set for
trial, a party defending against a claim may serve on an opposing party an offer to allow judgment
on specified terms, with the costs then accrued. If, within 14 days after being served, the opposing
party serves written notice accepting the offer, either party may then file the offer and notice of
acceptance, plus proof of service. The clerk must then enter judgment.


(b) Unaccepted Offer. An unaccepted offer is considered withdrawn, but it does not preclude a
later offer. Evidence of an unaccepted offer is not admissible except in a proceeding to determine
costs.


(c) Offer After Liability is Determined. When one party's liability to another has been determined
but the extent of liability remains to be determined by further proceedings, the party held liable
may make an offer of judgment. It must be served within a reasonable time--but at least 14 days--
before the date set for a hearing to determine the extent of liability.


(d) Paying Costs After an Unaccepted Offer. If the judgment that the offeree finally obtains is
not more favorable than the unaccepted offer, the offeree must pay the costs incurred after the
offer was made.


CREDIT(S)
(Amended December 27, 1946, effective March 19, 1948; February 28, 1966, effective July


1, 1966; March 2, 1987, effective August 1, 1987; April 30, 2007, effective December 1, 2007;
March 26, 2009, effective December 1, 2009.)



https://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N50A9A550B89611D8983DF34406B5929B&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(USFRCPR)&originatingDoc=N81B578F0B96C11D8983DF34406B5929B&refType=CM&sourceCite=Federal+Rules+of+Civil+Procedure+Rule+68&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000600&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N58274250B89711D8983DF34406B5929B&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(USFRCPTVIIIR)&originatingDoc=N81B578F0B96C11D8983DF34406B5929B&refType=CM&sourceCite=Federal+Rules+of+Civil+Procedure+Rule+68&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000600&contextData=(sc.Default) 





Rule 68. Offer of Judgment, FRCP Rule 68


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 2


Fed. Rules Civ. Proc. Rule 68, 28 U.S.C.A., FRCP Rule 68
Including Amendments Received Through 7-1-24
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113 S.Ct. 566
Supreme Court of the United States


Dale FARRAR and Pat Smith, Co–Administrators
of Estate of Joseph D. Farrar, Deceased, Petitioners,


v.
William P. HOBBY, Jr.


No. 91–990
|


Argued Oct. 7, 1992.
|


Decided Dec. 14, 1992.


Synopsis
In § 1983 action, the United States District Court for the Southern District of Texas entered
summary judgment for defendants, and plaintiffs appealed. The Court of Appeals, 642 F.2d 86,
vacated and remanded. On remand, the District Court, Robert O'Conor, Jr., J., entered judgment
for defendants, and plaintiffs appealed. The Court of Appeals, 756 F.2d 1148, affirmed in part,
reversed in part, and remanded. Plaintiffs subsequently filed application for attorney fees. The
District Court, Lynn N. Hughes, J., entered order awarding “prevailing party” attorney fees, and
defendants appealed. The Court of Appeals, Patrick E. Higginbotham, Circuit Judge, 941 F.2d
1311, reversed. On petition for certiorari, the Supreme Court, Justice Thomas, held that: (1) civil
rights plaintiff who recovers damages in any amount, whether compensatory or nominal, qualifies
as “prevailing party” under civil rights attorney fee provision; but (2) court should consider extent
of plaintiff's recovery in fixing reasonable attorney fee award; and (3) civil rights plaintiffs who
recovered nominal damages of only one dollar on claim for 17 million dollars in compensatory
damages were not entitled to attorney fee award under civil rights statute.


Affirmed.


Justice O'Connor concurred and filed opinion.


Justice White concurred in part and dissented in part and filed opinion, in which Justices Blackmun,
Stevens and Souter, joined.


Procedural Posture(s): On Appeal.
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West Headnotes (23)


[1] Civil Rights Results of litigation;  prevailing parties
Plaintiffs may be considered “prevailing parties” under civil rights attorney fee provision,
if they succeed on any significant issue in litigation which achieves some of the benefit
they sought in bringing suit. 42 U.S.C.A. § 1988.


440 Cases that cite this headnote


[2] Civil Rights Parties entitled or liable;  immunity
Civil Rights Results of litigation;  prevailing parties
Liability on merits goes hand in hand with responsibility for fees under civil rights attorney
fee provision; where defendant has not been prevailed against either because of legal
immunity or on merits, statute does not authorize fee award against him. 42 U.S.C.A. §
1988.


14 Cases that cite this headnote


[3] Civil Rights Results of litigation;  prevailing parties
To qualify as “prevailing party” under attorney fee provision, civil rights plaintiff must
obtain at least some relief on merits of claim. 42 U.S.C.A. § 1988.


441 Cases that cite this headnote


[4] Civil Rights Results of litigation;  prevailing parties
To qualify as “prevailing party” under attorney fee provision, civil rights plaintiff must
obtain enforceable judgment against defendant from whom fees are sought or comparable
relief through consent decree or settlement. 42 U.S.C.A. § 1988.


419 Cases that cite this headnote


[5] Civil Rights Results of litigation;  prevailing parties
Whatever relief plaintiff secures must directly benefit him at time of judgment or
settlement to permit him to recover “prevailing party” attorney fees under civil rights
statute. 42 U.S.C.A. § 1988.
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242 Cases that cite this headnote


[6] Civil Rights Results of litigation;  prevailing parties
Plaintiff “prevails,” within meaning of civil rights attorney fee provision, when actual
relief on merits of claim materially alters legal relationship between parties by modifying
defendant's behavior in way that directly benefits plaintiff. 42 U.S.C.A. § 1988.


1436 Cases that cite this headnote


[7] Civil Rights Monetary Relief in General
Basic purpose of § 1983 damages award should be to compensate persons for injuries
caused by deprivation of constitutional rights. 42 U.S.C.A. § 1983.


41 Cases that cite this headnote


[8] Civil Rights Grounds and subjects;  compensatory damages
No compensatory damages may be awarded in § 1983 suit absent proof of actual injury.
42 U.S.C.A. § 1983.


71 Cases that cite this headnote


[9] Civil Rights Nominal damages
Nominal, as opposed to compensatory, damages must be awarded whenever civil rights
plaintiff establishes violation of his due process rights, but is unable to prove actual injury.
42 U.S.C.A. § 1983.


135 Cases that cite this headnote


[10] Civil Rights Results of litigation;  prevailing parties
Civil rights plaintiff who obtains award of nominal damages qualifies as “prevailing party”
under civil rights attorney fee provision. 42 U.S.C.A. § 1988.


373 Cases that cite this headnote


[11] Civil Rights Results of litigation;  prevailing parties
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Judicial pronouncement that defendant has violated Constitution, unaccompanied by
enforceable judgment on merits, does not render plaintiff a “prevailing party” within
meaning of civil rights attorney fee provision. 42 U.S.C.A. § 1988.


133 Cases that cite this headnote


[12] Civil Rights Results of litigation;  prevailing parties
Moral satisfaction that results from favorable statement of law cannot bestow “prevailing
party” status under civil rights attorney fee provision. 42 U.S.C.A. § 1988.


33 Cases that cite this headnote


[13] Civil Rights Results of litigation;  prevailing parties
Judgment for damages in any amount, whether compensatory or nominal, modifies
defendant's behavior for plaintiff's benefit and qualifies plaintiff as “prevailing party”
under civil rights attorney fee provision. 42 U.S.C.A. § 1988.


798 Cases that cite this headnote


[14] Civil Rights Results of litigation;  prevailing parties
Technical victory may be so insignificant as to be insufficient to support “prevailing party”
status under civil rights attorney fee provision. 42 U.S.C.A. § 1988.


41 Cases that cite this headnote


[15] Civil Rights Results of litigation;  prevailing parties
Although mere technical victory may not be sufficient to support “prevailing party” status
under civil rights attorney fee provision, “prevailing party” inquiry does not turn on
magnitude of relief obtained or degree of plaintiff's success. 42 U.S.C.A. § 1988.


464 Cases that cite this headnote


[16] Civil Rights Results of litigation;  prevailing parties
Civil Rights Amount and computation
Although technical nature of nominal damages award or any other judgment does not affect
court's “prevailing party” inquiry, it does bear on propriety of attorney fees awarded under
civil rights statute; indeed, most critical factor in determining reasonableness of award is
degree of success obtained. 42 U.S.C.A. § 1988.
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1613 Cases that cite this headnote


[17] Civil Rights Amount and computation
Attorney fee award which is calculated as product of hours reasonably expended on civil
rights litigation as whole multiplied by attorney's reasonable hourly rate may be excessive,
where plaintiff has achieved only partial or limited success on civil rights claims. 42
U.S.C.A. § 1988.


452 Cases that cite this headnote


[18] Civil Rights Results of litigation;  prevailing parties
Civil Rights Amount and computation
In fixing fees under civil rights attorney fee provision, district court must give primary
consideration to amount of damages awarded as compared to amount sought. 42 U.S.C.A.
§ 1988.


240 Cases that cite this headnote


[19] Civil Rights Amount and computation
Court's central responsibility in fixing fees under civil rights attorney fee provision is to
make assessment of what is reasonable fee under circumstances of case. 42 U.S.C.A. §
1988.


49 Cases that cite this headnote


[20] Civil Rights Results of litigation;  prevailing parties
In some circumstances, even plaintiff who formally “prevails” on civil rights claim should
receive no attorney fees at all. 42 U.S.C.A. § 1988.


85 Cases that cite this headnote


[21] Civil Rights Results of litigation;  prevailing parties
When plaintiff recovers only nominal damages because of his failure to prove essential
element of claim for monetary relief, the only reasonable fee under civil rights attorney
fee provision is usually no fee at all. 42 U.S.C.A. § 1988.
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304 Cases that cite this headnote


[22] Civil Rights Results of litigation;  prevailing parties
“Prevailing party” attorney fee awards under civil rights statute are not intended to produce
windfalls to attorneys. 42 U.S.C.A. § 1988.


41 Cases that cite this headnote


[23] Civil Rights Results of litigation;  prevailing parties
Civil rights plaintiff who obtained only a nominal damages award of one dollar on claim
for 17 million dollars in compensatory damages was not entitled to any attorney fees
under civil rights attorney fee provision, notwithstanding that he technically qualified as
“prevailing party” under statute. 42 U.S.C.A. § 1988.


653 Cases that cite this headnote


**569  Syllabus *


* The syllabus constitutes no part of the opinion of the Court but has been prepared by the
Reporter of Decisions for the convenience of the reader. See United States v. Detroit Lumber
Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.


Petitioners, coadministrators of decedent Farrar's estate, sought $17 million in compensatory
damages, pursuant to 42 U.S.C. §§ 1983 and 1985, from respondent Hobby and other Texas public
officials for the alleged illegal closure of the school that Farrar and his son operated. However,
the Federal District Court awarded them only nominal damages and, subsequently, awarded them
$280,000 in attorney's fees under 42 U.S.C. § 1988. The Court of Appeals reversed the fee award
on the ground that petitioners were not prevailing parties eligible for fees under § 1988.


Held:


1. A plaintiff who wins nominal damages is a prevailing party under § 1988. A plaintiff “prevails”
when actual relief on the merits of his claim materially alters the legal relationship between the
parties by modifying the defendant's behavior in a way that directly benefits the plaintiff. Hewitt
v. Helms, 482 U.S. 755, 107 S.Ct. 2672, 96 L.Ed.2d 654; Rhodes v. Stewart, 488 U.S. 1, 109
S.Ct. 202, 102 L.Ed.2d 1; Texas State Teachers Assn. v. Garland Independent School Dist., 489
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U.S. 782, 109 S.Ct. 1486, 103 L.Ed.2d 866. Here, petitioners were entitled to nominal damages
under Carey v. Piphus, 435 U.S. 247, 266, 98 S.Ct. 1042, 1053, 55 L.Ed.2d 252, because they
were able to establish Hobby's liability for denial of procedural due process, but could not prove
the actual injury necessary for a compensatory damages award. Judgment for nominal damages
entitled petitioners to demand payment and modified Hobby's behavior for petitioners' benefit by
forcing him to pay an amount of money he otherwise would not have paid. The prevailing party
inquiry does not turn on the magnitude of the relief obtained, and whether a nominal damages
award is a “technical,” “insignificant” victory does not affect the plaintiff's prevailing party status.
Cf. Garland, supra, 489 U.S., at 792, 109 S.Ct. at 1493. Pp. 571–574.


2. Petitioners are not entitled to a fee award. While the “technical” nature of a nominal damages
award does not affect the prevailing party inquiry, it does bear on the propriety of fees awarded
under § 1988. The most critical factor in determining a fee award's reasonableness is the degree
of success obtained, since a fee based on the hours expended on the litigation as a whole may be
excessive if a plaintiff achieves only partial or limited success. Hensley v. Eckerhart, 461 U.S.
424, 436, 103 S.Ct. 1933, 1941, 76 L.Ed.2d 40. *104  When a plaintiff recovers only nominal
damages because of his failure to prove an essential element of his claim for monetary relief,
the only reasonable fee is usually no fee at all. In light of “the relationship between” the extent
of petitioners' success on the merits and the award's amount, id., at 438, 103 S.Ct., at 1942, the
reasonable fee was not the District Court's $280,000 award but no fee at all. Pp. 574–575.


941 F.2d 1311 (CA5 1991), affirmed.


THOMAS, J., delivered the opinion of the Court, in which REHNQUIST, C.J., and O'CONNOR,
SCALIA, and KENNEDY, JJ., joined. O'CONNOR, J., filed a concurring opinion, post, p. 575.
WHITE, J., filed an opinion concurring in part and dissenting in part, in which BLACKMUN,
STEVENS, and SOUTER, JJ., joined, post, p. 579.


Attorneys and Law Firms


Gerald M. Birnberg, Houston, Tex., for petitioners.


Finis E. Cowan, Houston, Tex., for respondent.


Opinion


**570  *105  Justice THOMAS delivered the opinion of the Court.


We decide today whether a civil rights plaintiff who receives a nominal damages award is a
“prevailing party” eligible to receive attorney's fees under 42 U.S.C. § 1988. The Court of Appeals
for the Fifth Circuit reversed an award of attorney's fees on the ground that a plaintiff receiving only
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nominal damages is not a prevailing party. Although we hold that such a plaintiff is a prevailing
party, we affirm the denial of fees in this case.


I


Joseph Davis Farrar and Dale Lawson Farrar owned and operated Artesia Hall, a school in
Liberty County, Texas, for delinquent, disabled, and disturbed teens. After an Artesia Hall student
died in 1973, a Liberty County grand jury returned a murder indictment charging Joseph Farrar
with willful failure to administer proper medical treatment and *106  failure to provide timely
hospitalization. The State of Texas also obtained a temporary injunction that closed Artesia Hall.


Respondent William P. Hobby, Jr., then Lieutenant Governor of Texas, participated in the events
leading to the closing of Artesia Hall. After Joseph Farrar was indicted, Hobby issued a press
release criticizing the Texas Department of Public Welfare and its licensing procedures. He urged
the department's director to investigate Artesia Hall and accompanied Governor Dolph Briscoe
on an inspection of the school. Finally, he attended the temporary injunction hearing with Briscoe
and spoke to reporters after the hearing.


Joseph Farrar sued Hobby, Judge Clarence D. Cain, County Attorney Arthur J. Hartell III, and
the director and two employees of the Department of Public Welfare for monetary and injunctive
relief under 42 U.S.C. §§ 1983 and 1985. The complaint alleged deprivation of liberty and property
without due process by means of conspiracy and malicious prosecution aimed at closing Artesia
Hall. Later amendments to the complaint added Dale Farrar as a plaintiff, dropped the claim for
injunctive relief, and increased the request for damages to $17 million. After Joseph Farrar died
on February 20, 1983, petitioners Dale Farrar and Pat Smith, coadministrators of his estate, were
substituted as plaintiffs.


The case was tried before a jury in the Southern District of Texas on August 15, 1983. Through
special interrogatories, the jury found that all of the defendants except Hobby had conspired against
the plaintiffs but that this conspiracy was not a proximate cause of any injury suffered by the
plaintiffs. The jury also found that Hobby had “committed an act or acts under color of state law
that deprived Plaintiff Joseph Davis Farrar of a civil right,” but it found that Hobby's conduct was
not “a proximate cause of any damages” suffered by Joseph Farrar. App. to Brief in Opposition
A–3. The jury made no findings in favor of Dale Farrar. In accordance with the jury's answers to
the special interrogatories, *107  the District Court ordered that “Plaintiffs take nothing, that the
action be dismissed on the merits, and that the parties bear their own costs.” Id., at A–6.


The Court of Appeals for the Fifth Circuit affirmed in part and reversed in part. Farrar v.
Cain, 756 F.2d 1148 (1985). The court affirmed the failure to award compensatory or nominal
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damages against the conspirators because the plaintiffs had not proved an actual deprivation of a
constitutional right. Id., at 1151–1152. Because the jury found that Hobby had deprived Joseph
Farrar of a civil right, however, the Fifth Circuit remanded for entry of judgment against Hobby
for nominal damages. Id., at 1152.


The plaintiffs then sought attorney's fees under 42 U.S.C. § 1988. On January 30, 1987, the District
Court entered an order awarding the plaintiffs $280,000 in fees, $27,932 in expenses, and $9,730
in prejudgment interest against Hobby. The court denied Hobby's motion to reconsider the fee
award on August 31, 1990.


**571  A divided Fifth Circuit panel reversed the fee award. Estate of Farrar v. Cain, 941 F.2d
1311 (1991). After reviewing our decisions in Hewitt v. Helms, 482 U.S. 755, 107 S.Ct. 2672,
96 L.Ed.2d 654 (1987), Rhodes v. Stewart, 488 U.S. 1, 109 S.Ct. 202, 102 L.Ed.2d 1 (1988) (per
curiam ), and Texas State Teachers Assn. v. Garland Independent School Dist., 489 U.S. 782, 109
S.Ct. 1486, 103 L.Ed.2d 866 (1989), the majority held that the plaintiffs were not prevailing parties
and were therefore ineligible for fees under § 1988:


“The Farrars sued for $17 million in money damages; the jury gave them nothing. No money
damages. No declaratory relief. No injunctive relief. Nothing.... [T]he Farrars did succeed in
securing a jury-finding that Hobby violated their civil rights and a nominal award of one dollar.
However, this finding did not in any meaningful sense ‘change the legal relationship’ between
the Farrars and Hobby. Nor was the result a success for the Farrars on a ‘significant issue that
achieve[d] some of the benefit the [Farrars] sought in bringing suit.’ *108  When the sole relief
sought is money damages, we fail to see how a party ‘prevails' by winning one dollar out of
the $17 million requested.” 941 F.2d, at 1315 (citations omitted) (quoting Garland, supra, 489
U.S., at 791–792, 109 S.Ct., at 1493). 1


1 Although the Fifth Circuit's original opinion on liability made clear that Joseph Farrar alone
was to receive nominal damages for violation of his due process rights, Farrar v. Cain, 756
F.2d 1148, 1152 (1985), the District Court on remand awarded attorney's fees not only to
petitioners as coadministrators of Joseph Farrar's estate but also to Dale Farrar in his personal
capacity, see App. to Pet. for Cert. A–12. The Fifth Circuit reversed Dale Farrar's fee award
on the apparent assumption that he too had received nominal damages. Dale Farrar has not
petitioned from the Fifth Circuit's judgment in his personal capacity, and the only issue before
us is the award of attorney's fees to Dale Farrar and Pat Smith as coadministrators of Joseph
Farrar's estate.


The majority reasoned that even if an award of nominal damages represented some sort of victory,
“surely [the Farrars'] was ‘a technical victory ... so insignificant and ... so near the situations
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addressed in Hewitt and Rhodes, as to be insufficient to support prevailing party status.’ ” 941
F.2d, at 1315 (quoting Garland, supra, 489 U.S., at 792, 109 S.Ct., at 1493). 2


2 The majority acknowledged its conflict with the Courts of Appeals for the Second, Eighth,
Ninth, Tenth, and Eleventh Circuits. 941 F.2d, at 1316–1317, and nn. 22 and 26. See Ruggiero
v. Krzeminski, 928 F.2d 558, 564 (CA2 1991); Coleman v. Turner, 838 F.2d 1004, 1005
(CA8 1988); Scofield v. Hillsborough, 862 F.2d 759, 766 (CA9 1988); Nephew v. Aurora,
830 F.2d 1547, 1553, n. 2 (CA10 1987) (en banc) (Barrett, J., dissenting), cert. denied, 485
U.S. 976, 108 S.Ct. 1269, 99 L.Ed.2d 481 (1988); Garner v. Wal–Mart Stores, Inc., 807
F.2d 1536, 1539 (CA11 1987). After the Fifth Circuit decided this case, the First and Ninth
Circuits rejected the Fifth Circuit's position and held that a nominal damages award does
confer prevailing party status on a civil rights plaintiff. Domegan v. Ponte, 972 F.2d 401, 410
(CA1 1992); Romberg v. Nichols, 970 F.2d 512, 519–520 (CA9 1992), cert. pending, No.
92–402; 970 F.2d, at 525–526 (Wallace, C.J., concurring). The Fourth Circuit has adopted a
position consistent with the Fifth Circuit's. Lawrence v. Hinton, 20 Fed.Rules Serv.3d 934,
936–937 (1991); Spencer v. General Elec. Co., 894 F.2d 651, 662 (1990) (dicta).


The dissent argued that “Hewitt, Rhodes and Garland [do not] go so far” as to hold that “where
plaintiff obtains only *109  nominal damages for his constitutional deprivation, he cannot be
considered the prevailing party.” 941 F.2d at 1317 (Reavley, J., dissenting).


We granted certiorari. 502 U.S. 1090, 112 S.Ct. 1159, 117 L.Ed.2d 407 (1992).


II


[1]  [2]  The Civil Rights Attorney's Fees Awards Act of 1976, 90 Stat. 2641, as amended, 42
U.S.C. § 1988, provides in relevant part:


“In any action or proceeding to enforce a provision of sections 1981, 1982, 1983, 1985, and 1986
of this title, title IX of Public Law 92–318 ..., or title VI of the Civil Rights Act of 1964 ..., the
court, in its discretion, may allow the prevailing party, other than the United States, a reasonable
attorney's fee as part of the costs.”


**572  “Congress intended to permit the ... award of counsel fees only when a party has prevailed
on the merits.” Hanrahan v. Hampton, 446 U.S. 754, 758, 100 S.Ct. 1987, 1989, 64 L.Ed.2d 670
(1980) (per curiam). Therefore, in order to qualify for attorney's fees under § 1988, a plaintiff
must be a “prevailing party.” Under our “generous formulation” of the term, “ ‘plaintiffs may be
considered “prevailing parties” for attorney's fees purposes if they succeed on any significant issue
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in litigation which achieves some of the benefit the parties sought in bringing suit.’ ” Hensley v.
Eckerhart, 461 U.S. 424, 433, 103 S.Ct. 1933, 1939, 76 L.Ed.2d 40 (1983) (quoting Nadeau v.
Helgemoe, 581 F.2d 275, 278–279 (CA1 1978)). “[L]iability on the merits and responsibility for
fees go hand in hand; where a defendant has not been prevailed against, either because of legal
immunity or on the merits, § 1988 does not authorize a fee award against that defendant.” Kentucky
v. Graham, 473 U.S. 159, 165, 105 S.Ct. 3099, 3104, 87 L.Ed.2d 114 (1985).
We have elaborated on the definition of prevailing party in three recent cases. In Hewitt v. Helms,
482 U.S. 755, 107 S.Ct. 2672, 96 L.Ed.2d 654 (1987), we addressed “the peculiar-sounding
question whether a party who litigates to judgment and loses on all of his claims *110  can
nonetheless be a ‘prevailing party.’ ” Id., at 757, 107 S.Ct., at 2674. In his § 1983 action against state
prison officials for alleged due process violations, respondent Helms obtained no relief. “The most
that he obtained was an interlocutory ruling that his complaint should not have been dismissed for
failure to state a constitutional claim.” Id., at 760, 107 S.Ct., at 2675–76. Observing that “[r]espect
for ordinary language requires that a plaintiff receive at least some relief on the merits of his claim
before he can be said to prevail,” we held that Helms was not a prevailing party. Ibid. We required
the plaintiff to prove “the settling of some dispute which affects the behavior of the defendant
towards the plaintiff.” Id., at 761, 107 S.Ct., at 2676 (emphasis omitted).


In Rhodes v. Stewart, 488 U.S. 1, 109 S.Ct. 202, 102 L.Ed.2d 1 (1988) (per curiam ), we reversed
an award of attorney's fees premised solely on a declaratory judgment that prison officials had
violated the plaintiffs' First and Fourteenth Amendment rights. By the time the District Court
entered judgment, “one of the plaintiffs had died and the other was no longer in custody.” Id., at
2, 109 S.Ct., at 202. Under these circumstances, we held, neither plaintiff was a prevailing party.
We explained that “nothing in [Hewitt ] suggested that the entry of [a declaratory] judgment in a
party's favor automatically renders that party prevailing under § 1988.” Id., at 3, 109 S.Ct., at 203.
We reaffirmed that a judgment—declaratory or otherwise—“will constitute relief, for purposes of
§ 1988, if, and only if, it affects the behavior of the defendant toward the plaintiff.” Id., at 4, 109
S.Ct., at 203. Whatever “modification of prison policies” the declaratory judgment might have
effected “could not in any way have benefited either plaintiff, one of whom was dead and the other
released.” Ibid. 3


3 Similarly, the plaintiff in Hewitt v. Helms, 482 U.S. 755, 763, 107 S.Ct. 2672, 2677, 96
L.Ed.2d 654 (1987), “had long since been released from prison” by the time his failed lawsuit
putatively prompted beneficial changes in prison policy. We held that the “fortuity” of a
subsequent return to prison, which presumably allowed the plaintiff to benefit from the new
procedures, could “hardly render him, retroactively, a ‘prevailing party’ ..., even though he
was not such when the final judgment was entered.” Id., at 764, 107 S.Ct., at 2677.


*111  Finally, in Texas State Teachers Assn. v. Garland Independent School Dist., 489 U.S. 782,
109 S.Ct. 1486, 103 L.Ed.2d 866 (1989), we synthesized the teachings of Hewitt and Rhodes.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983122905&pubNum=0000708&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1939&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1939 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983122905&pubNum=0000708&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1939&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1939 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978119787&pubNum=0000350&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_350_278&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_278 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978119787&pubNum=0000350&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_350_278&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_278 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1988&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985133039&pubNum=0000708&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_3104&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_3104 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985133039&pubNum=0000708&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_3104&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_3104 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987076785&pubNum=0000708&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987076785&pubNum=0000708&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987076785&pubNum=708&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2674&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2674 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987076785&pubNum=708&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2675&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2675 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987076785&pubNum=708&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2676&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2676 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988130655&pubNum=0000708&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988130655&pubNum=708&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_202&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_202 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988130655&pubNum=708&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_202&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_202 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987076785&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1988&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987076785&pubNum=708&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_203&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_203 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1988&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987076785&pubNum=708&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_203&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_203 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987076785&pubNum=708&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_203&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_203 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987076785&pubNum=0000708&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2677&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2677 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987076785&pubNum=0000708&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2677&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2677 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987076785&pubNum=708&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2677&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2677 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989045883&pubNum=0000708&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989045883&pubNum=0000708&originatingDoc=I72e754a09c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Farrar v. Hobby, 506 U.S. 103 (1992)
113 S.Ct. 566, 60 Fair Empl.Prac.Cas. (BNA) 633, 60 Empl. Prac. Dec. P 41,881...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 12


“[T]o be considered a prevailing party within the meaning of § 1988,” **573  we held, “the
plaintiff must be able to point to a resolution of the dispute which changes the legal relationship
between itself and the defendant.” 489 U.S., at 792, 109 S.Ct., at 1493. We reemphasized that “[t]he
touchstone of the prevailing party inquiry must be the material alteration of the legal relationship
of the parties.” Id., at 792–793, 109 S.Ct., at 1494. Under this test, the plaintiffs in Garland were
prevailing parties because they “obtained a judgment vindicating [their] First Amendment rights
[as] public employees” and “materially altered the [defendant] school district's policy limiting the
rights of teachers to communicate with each other concerning employee organizations and union
activities.” Id., at 793, 109 S.Ct., at 1494.


[3]  [4]  [5]  [6]  Therefore, to qualify as a prevailing party, a civil rights plaintiff must obtain
at least some relief on the merits of his claim. The plaintiff must obtain an enforceable judgment
against the defendant from whom fees are sought, Hewitt, supra, 482 U.S., at 760, 107 S.Ct.,
at 2675, or comparable relief through a consent decree or settlement, Maher v. Gagne, 448 U.S.
122, 129, 100 S.Ct. 2570, 2574, 65 L.Ed.2d 653 (1980). Whatever relief the plaintiff secures must
directly benefit him at the time of the judgment or settlement. See Hewitt, supra, 482 U.S., at 764,
107 S.Ct., at 2677. Otherwise the judgment or settlement cannot be said to “affec [t] the behavior
of the defendant toward the plaintiff.” Rhodes, supra, 488 U.S., at 4, 109 S.Ct., at 203. Only under
these circumstances can civil rights litigation effect “the material alteration of the legal relationship
of the parties” and thereby transform the plaintiff into a prevailing party. Garland, supra, 489 U.S.,
at 792–793, 109 S.Ct., at 1494. In short, a plaintiff “prevails” when actual relief on the merits
of his claim materially alters the legal relationship between the parties by modifying the *112
defendant's behavior in a way that directly benefits the plaintiff.


III


A


[7]  [8]  [9]  Doubtless “the basic purpose of a § 1983 damages award should be to compensate
persons for injuries caused by the deprivation of constitutional rights.” Carey v. Piphus, 435 U.S.
247, 254, 98 S.Ct. 1042, 1047, 55 L.Ed.2d 252 (1978). For this reason, no compensatory damages
may be awarded in a § 1983 suit absent proof of actual injury. Id., at 264, 98 S.Ct., at 1052.
Accord, Memphis Community School Dist. v. Stachura, 477 U.S. 299, 307, 308, n. 11, 106 S.Ct.
2537, 2543, 2543–2544, n. 11, 91 L.Ed.2d 249 (1986). We have also held, however, that “the
denial of procedural due process should be actionable for nominal damages without proof of actual
injury.” Carey, supra, 435 U.S., at 266, 98 S.Ct., at 1054. The awarding of nominal damages for
the “absolute” right to procedural due process “recognizes the importance to organized society that
[this] righ[t] be scrupulously observed” while “remain[ing] true to the principle that substantial
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damages should be awarded only to compensate actual injury.” 435 U.S., at 266, 98 S.Ct., at 1054.
Thus, Carey obligates a court to award nominal damages when a plaintiff establishes the violation
of his right to procedural due process but cannot prove actual injury.


[10]  [11]  [12]  [13]  We therefore hold that a plaintiff who wins nominal damages is a prevailing
party under § 1988. When a court awards nominal damages, it neither enters judgment for
defendant on the merits nor declares the defendant's legal immunity to suit. Cf. Kentucky v.
Graham, 473 U.S., at 165, 105 S.Ct., at 3104; Supreme Court of Va. v. Consumers Union of
United States, Inc., 446 U.S. 719, 738, 100 S.Ct. 1967, 1977, 64 L.Ed.2d 641 (1980). To be sure,
a judicial pronouncement that the defendant has violated the Constitution, unaccompanied by an
enforceable judgment on the merits, does not render the plaintiff a prevailing party. Of itself, “the
moral satisfaction [that] results from any favorable statement of law” cannot bestow prevailing
**574  party status. *113  Hewitt, 482 U.S., at 762, 107 S.Ct., at 2676. No material alteration of
the legal relationship between the parties occurs until the plaintiff becomes entitled to enforce a
judgment, consent decree, or settlement against the defendant. A plaintiff may demand payment
for nominal damages no less than he may demand payment for millions of dollars in compensatory
damages. A judgment for damages in any amount, whether compensatory or nominal, modifies
the defendant's behavior for the plaintiff's benefit by forcing the defendant to pay an amount of
money he otherwise would not pay. As a result, the Court of Appeals for the Fifth Circuit erred in
holding that petitioners' nominal damages award failed to render them prevailing parties.


[14]  [15]  We have previously stated that “a technical victory may be so insignificant ... as
to be insufficient to support prevailing party status.” Garland, 489 U.S., at 792, 109 S.Ct., at
1493. 4  The example chosen in Garland to illustrate this sort of “technical” victory, however,
would fail to support prevailing party status under the test we adopt today. In that case, the District
Court declared unconstitutionally vague a regulation requiring that “nonschool hour meetings
be conducted only with prior approval from the local school principal.” Ibid. We suggested that
this finding alone would not sustain prevailing party status if there were “ ‘no evidence that
the plaintiffs were ever refused permission to use school premises during non-school hours.’ ”
Ibid. The deficiency in such a hypothetical “victory” is identical to the shortcoming in Rhodes.
Despite winning a declaratory judgment, the plaintiffs could not alter the defendant school board's
behavior toward them for their benefit. Now that we are confronted with the question whether a
nominal damages award is the sort of “technical,” “insignificant” victory that cannot confer *114
prevailing party status, we hold that the prevailing party inquiry does not turn on the magnitude
of the relief obtained. We recognized as much in Garland when we noted that “the degree of the
plaintiff's success” does not affect “eligibility for a fee award.” 489 U.S., at 790, 109 S.Ct., at 1492
(emphasis in original). See also id., at 793, 109 S.Ct., at 1494.
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4 We did not consider whether the plaintiffs in Garland could be denied prevailing party status
on this basis, because “[t]hey prevailed on a significant issue in the litigation and ... obtained
some of the relief they sought.” 489 U.S., at 793, 109 S.Ct., at 1494.


B


[16]  [17]  [18]  [19]  Although the “technical” nature of a nominal damages award or any
other judgment does not affect the prevailing party inquiry, it does bear on the propriety of fees
awarded under § 1988. Once civil rights litigation materially alters the legal relationship between
the parties, “the degree of the plaintiff's overall success goes to the reasonableness” of a fee
award under Hensley v. Eckerhart, 461 U.S. 424, 103 S.Ct. 1933, 76 L.Ed.2d 40 (1983). Garland,
supra, 489 U.S., at 793, 109 S.Ct., at 1494. Indeed, “the most critical factor” in determining the
reasonableness of a fee award “is the degree of success obtained.” Hensley, supra, 461 U.S., at
436, 103 S.Ct., at 1941. Accord, Marek v. Chesny, 473 U.S. 1, 11, 105 S.Ct. 3012, 3017, 87
L.Ed.2d 1 (1985). In this case, petitioners received nominal damages instead of the $17 million
in compensatory damages that they sought. This litigation accomplished little beyond giving
petitioners “the moral satisfaction of knowing that a federal court concluded that [their] rights had
been violated” in some unspecified way. Hewitt, supra, 482 U.S., at 762, 107 S.Ct., at 2676. We
have already observed that if “a plaintiff has achieved only partial or limited success, the product
of hours reasonably expended on the litigation as a whole times a reasonable hourly rate may
be an excessive amount.” Hensley, supra, 461 U.S., at 436, 103 S.Ct., at 1941. Yet the District
Court calculated petitioners' fee award in precisely this fashion, **575  without engaging in any
measured exercise of discretion. “Where recovery of private damages is the purpose of ... civil
rights litigation, a district court, in fixing fees, is obligated to give primary consideration to the
amount of damages awarded as compared to the amount sought.” Riverside v. Rivera, 477 U.S.
561, 585, 106 S.Ct. 2686, 2700, 91 L.Ed.2d 466 (1986) (Powell, J., concurring in judgment). Such
a comparison promotes the *115  court's “central” responsibility to “make the assessment of what
is a reasonable fee under the circumstances of the case.” Blanchard v. Bergeron, 489 U.S. 87, 96,
109 S.Ct. 939, 946, 103 L.Ed.2d 67 (1989). Having considered the amount and nature of damages
awarded, the court may lawfully award low fees or no fees without reciting the 12 factors bearing
on reasonableness, see Hensley, 461 U.S., at 430, n. 3, 103 S.Ct., at 1937–1938, n. 3, or multiplying
“the number of hours reasonably expended ... by a reasonable hourly rate,” id., at 433, 103 S.Ct.,
at 1939.


[20]  [21]  [22]  [23]  In some circumstances, even a plaintiff who formally “prevails” under §
1988 should receive no attorney's fees at all. A plaintiff who seeks compensatory damages but
receives no more than nominal damages is often such a prevailing party. As we have held, a
nominal damages award does render a plaintiff a prevailing party by allowing him to vindicate
his “absolute” right to procedural due process through enforcement of a judgment against the
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defendant. Carey, 435 U.S., at 266, 98 S.Ct., at 1053. In a civil rights suit for damages, however, the
awarding of nominal damages also highlights the plaintiff's failure to prove actual, compensable
injury. Id., at 254–264, 98 S.Ct., at 1047–1052. Whatever the constitutional basis for substantive
liability, damages awarded in a § 1983 action “must always be designed ‘to compensate injuries
caused by the [constitutional] deprivation.’ ” Memphis Community School Dist. v. Stachura, 477
U.S., at 309, 106 S.Ct., at 2544 (quoting Carey, supra, 435 U.S., at 265, 98 S.Ct., at 1053)
(emphasis and brackets in original). When a plaintiff recovers only nominal damages because of his
failure to prove an essential element of his claim for monetary relief, see Carey, supra, at 256–257,
264, 98 S.Ct., at 1048–1049, 1052, the only reasonable fee is usually no fee at all. In an apparent
failure to heed our admonition that fee awards under § 1988 were never intended to “ ‘produce
windfalls to attorneys,’ ” Riverside v. Rivera, supra, 477 U.S., at 580, 106 S.Ct., at 2697 (plurality
opinion) (quoting S.Rep. No. 94–1011, p. 6 (1976) U.S.Code Cong. & Admin.News 1976 pp.
5908, 5913), the District Court awarded $280,000 in attorney's fees without “consider[ing] the
relationship between *116  the extent of success and the amount of the fee award.” Hensley, supra,
461 U.S., at 438, 103 S.Ct., at 1941.


Although the Court of Appeals erred in failing to recognize that petitioners were prevailing parties,
it correctly reversed the District Court's fee award. We accordingly affirm the judgment of the
Court of Appeals.


So ordered.


Justice O'CONNOR, concurring.
If ever there was a plaintiff who deserved no attorney's fees at all, that plaintiff is Joseph Farrar.
He filed a lawsuit demanding 17 million dollars from six defendants. After 10 years of litigation
and two trips to the Court of Appeals, he got one dollar from one defendant. As the Court holds
today, that is simply not the type of victory that merits an award of attorney's fees. Accordingly, I
join the Court's opinion and concur in its judgment. I write separately only to explain more fully
why, in my view, it is appropriate to deny fees in this case.


I


Congress has authorized the federal courts to award “a reasonable attorney's fee” in certain civil
rights cases, but only to “the prevailing party.” 42 U.S.C. § 1988; **576  Texas State Teachers
Assn. v. Garland Independent School Dist., 489 U.S. 782, 789, 109 S.Ct. 1486, 1492, 103 L.Ed.2d
866 (1989). To become a prevailing party, a plaintiff must obtain, at an absolute minimum, “actual
relief on the merits of [the] claim,” ante, at 573, which “affects the behavior of the defendant
towards the plaintiff,” Hewitt v. Helms, 482 U.S. 755, 761, 107 S.Ct. 2672, 2676, 96 L.Ed.2d 654
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(1987) (emphasis omitted); accord, ante, at 573 (relief obtained must “alte[r] the legal relationship
between the parties” and “modif[y] the defendant's behavior in a way that directly benefits the
plaintiff”). Joseph Farrar met that minimum condition for prevailing party status. Through this
lawsuit, he obtained an enforceable judgment for one dollar in nominal damages. One dollar is
not exactly a bonanza, but it constitutes relief on the merits. *117  And it affects the defendant's
behavior toward the plaintiff, if only by forcing him to pay one dollar—something he would not
otherwise have done. Ante, at 574.


Nonetheless, Garland explicitly states that an enforceable judgment alone is not always enough:
“Beyond th[e] absolute limitation [of some relief on the merits], a technical victory may be so
insignificant ... as to be insufficient” to support an award of attorney's fees. 489 U.S., at 792, 109
S.Ct., at 1493. While Garland may be read as indicating that this de minimis or technical victory
exclusion is a second barrier to prevailing party status, the Court makes clear today that, in fact, it
is part of the determination of what constitutes a reasonable fee. Compare ibid. (purely technical
or de minimis victories are “insufficient to support prevailing party status”) with ante, at 574 (the “
‘technical’ ” nature of the victory “does not affect the prevailing party inquiry” but instead “bear[s]
on the propriety of fees awarded under § 1988”). And even if the exclusion's location is debatable,
its effect is not: When the plaintiff's success is purely technical or de minimis, no fees can be
awarded. Such a plaintiff either has failed to achieve victory at all, or has obtained only a Pyrrhic
victory for which the reasonable fee is zero. The Court's opinion today and its unanimous opinion
in Garland are thus in accord. See ante, at 575 (merely “forma[l]” victory can yield “no attorney's
fees at all”); Garland, supra, at 792, 109 S.Ct., at 1493–1494 (“Where the plaintiff's success on
a legal claim can be characterized as purely technical or de minimis, a district court would be
justified in concluding that” denial of attorney's fees is appropriate).


Consequently, the Court properly holds that, when a plaintiff's victory is purely technical or
de minimis, a district court need not go through the usual complexities involved in calculating
attorney's fees. Ante, at 575 (court need not calculate presumptive fee by determining the number
of hours reasonably expended and multiplying it by the reasonable hourly rate; nor must it apply
the 12 factors bearing on reasonableness). As a matter of common sense and sound *118  judicial
administration, it would be wasteful indeed to require that courts laboriously and mechanically go
through those steps when the de minimis nature of the victory makes the proper fee immediately
obvious. Instead, it is enough for a court to explain why the victory is de minimis and announce a
sensible decision to “award low fees or no fees” at all. Ante, at 575.


Precedent confirms what common sense suggests. It goes without saying that, if the de minimis
exclusion were to prevent the plaintiff from obtaining prevailing party status, fees would have to be
denied. Supra, at 575. And if the de minimis victory exclusion is in fact part of the reasonableness
inquiry, see ante, at 574, summary denial of fees is still appropriate. We have explained that even
the prevailing plaintiff may be denied fees if “ ‘special circumstances would render [the] award
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unjust.’ ” Hensley v. Eckerhart, 461 U.S. 424, 429, 103 S.Ct. 1933, 1937, 76 L.Ed.2d 40 (1983)
(citations omitted). While that exception to fee awards has often been articulated separately from
the reasonableness inquiry, sometimes it is bound up with **577  reasonableness: It serves as
a short-hand way of saying that, even before calculating a lodestar or wading through all the
reasonableness factors, it is clear that the reasonable fee is no fee at all. After all, where the only
reasonable fee is no fee, an award of fees would be unjust; conversely, where a fee award would
be unjust, the reasonable fee is no fee at all.


Of course, no matter how much sense this approach makes, it would be wholly inappropriate
to adopt it if Congress had declared a contrary intent. When construing a statute, this Court is
bound by the choices Congress has made, not the choices we might wish it had made. Felicitously,
here they are one and the same. Section 1988 was enacted for a specific purpose: to restore
the former equitable practice of awarding attorney's fees to the prevailing party in certain civil
rights cases, a practice this Court had disapproved in Alyeska Pipeline Service Co. v. Wilderness
Society, 421 U.S. 240, 95 S.Ct. 1612, 44 L.Ed.2d 141 (1975). Hensley, supra, 461 U.S., at 429,
103 S.Ct., at 1936; see *119  S.Rep. No. 94–1011, p. 6 (1976) U.S.Code Cong. & Admin.News
1976 pp. 5908, 5913 (“This bill creates no startling new remedy—it only meets the technical
requirements that the Supreme Court has laid down if the Federal courts are to continue the
practice of awarding attorneys' fees which had been going on for years prior to the Court's [Alyeska
] decision”). That practice included the denial of fees to plaintiffs who, although technically
prevailing parties, had achieved only de minimis success. See, e.g., Tatum v. Morton, 386 F.Supp.
1308, 1317–1319 (DC 1974) (fees denied where plaintiffs recovered $100 each); see also Mills v.
Electric Auto–Lite Co., 396 U.S. 375, 392, 396, 90 S.Ct. 616, 625, 627, 24 L.Ed.2d 593 (1970)
(under judge-made fee-shifting rule for shareholder actions that benefit the corporation, no fees
are available if the only benefit achieved is merely “ ‘technical in its consequence’ ” (quoting
Bosch v. Meeker Cooperative Light & Power Assn., 257 Minn. 362, 366, 367, 101 N.W.2d 423,
426, 427 (1960))); cf. Ruckelshaus v. Sierra Club, 463 U.S. 680, 688, n. 9, 103 S.Ct. 3274,
3279, n. 9, 77 L.Ed.2d 938 (1983) (“[W]e do not mean to suggest that trivial success on the
merits, or purely procedural victories, would justify an award of fees under statutes setting out the
‘when appropriate’ standard”). And although Congress did not intend to restore every detail of
pre-Alyeska practice, see West Virginia Univ. Hospitals, Inc. v. Casey, 499 U.S. 83, 97–98, 111 S.Ct.
1138, 1146–1147, 113 L.Ed.2d 68 (1991), the practice of denying fees to Pyrrhic victors is one it
clearly intended to preserve. Section 1988 expressly grants district courts discretion to withhold
attorney's fees from prevailing parties in appropriate circumstances: It states that a court “may”
award fees “in its discretion.” 42 U.S.C. § 1988. As under pre-Alyeska practice, the occurrence of
a purely technical or de minimis victory is such a circumstance. Chimerical accomplishments are
simply not the kind of legal change that Congress sought to promote in the fee statute.


Indeed, § 1988 contemplates the denial of fees to de minimis victors through yet another
mechanism. The statute only authorizes courts to award fees “as part of the costs.” 42 U.S.C. §
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1988. As a result, when a court denies costs, it *120  must deny fees as well; if there are no costs,
there is nothing for the fees to be awarded “as part of.” And when Congress enacted § 1988, the
courts would deny even a prevailing party costs under Federal Rule of Civil Procedure 54(d) where
the victory was purely technical. Lewis v. Pennington, 400 F.2d 806, 819 (CA6) (“ ‘prevailing party
is prima facie entitled to costs' ” unless “ ‘the judgment recovered was insignificant in comparison
to the amount actually sought and actually amounted to a victory for the defendant’ ” (quoting
Lichter Foundation, Inc. v. Welch, 269 F.2d 142, 146 (CA6 1959))), cert. denied, 393 U.S. 983, 89
S.Ct. 450, 21 L.Ed.2d 444 (1968); Esso Standard (Libya), Inc. v. SS Wisconsin, 54 F.R.D. 26, 27
(SD Tex.1971) (“Circumstances **578  justifying denial of costs to the prevailing party [exist]
where the judgment recovered was insignificant in comparison to the amount actually sought”);
see also Brown v. GSA, 425 U.S. 820, 828, 96 S.Ct. 1961, 1966, 48 L.Ed.2d 402 (1976) (inquiry is
Congress' understanding of the law, correct or not). Just as a Pyrrhic victor would be denied costs
under Rule 54(d), so too should it be denied fees under § 1988.


II


In the context of this litigation, the technical or de minimis nature of Joseph Farrar's victory is
readily apparent: He asked for a bundle and got a pittance. While we hold today that this pittance
is enough to render him a prevailing party, ante, at 574, it does not by itself prevent his victory
from being purely technical. It is true that Joseph Farrar recovered something. But holding that any
award of nominal damages renders the victory material would “render the concept of de minimis
relief meaningless. Every nominal damage award has as its basis a finding of liability, but obviously
many such victories are Pyrrhic ones.” Lawrence v. Hinton, 20 Fed.Rules Serv.3d 934, 937 (CA4
1991); accord, Commissioners Court of Medina County, Texas v. United States, 221 U.S.App.D.C.
116, 123–124, 683 F.2d 435, 442–443 (1982) (where “the net result achieved is so far from the
*121  position originally propounded ... it would be stretching the imagination to consider the
result a ‘victory’ in the sense of vindicating the rights of the fee claimants”). That is not to say
that all nominal damages awards are de minimis. Nominal relief does not necessarily a nominal
victory make. See ante, at 575. But, as in pre-Alyeska and Rule 54(d) practice, see supra, at 577–
578, a substantial difference between the judgment recovered and the recovery sought suggests
that the victory is in fact purely technical. See ante, at 575 (“A plaintiff who seeks compensatory
damages but receives no more than nominal damages” may “formally ‘prevai[l]’ under § 1988”
but will “often” receive no fees at all). Here that suggestion is quite strong. Joseph Farrar asked
for 17 million dollars; he got one. It is hard to envision a more dramatic difference.


The difference between the amount recovered and the damages sought is not the only
consideration, however. Carey v. Piphus, 435 U.S. 247, 254, 98 S.Ct. 1042, 1047, 55 L.Ed.2d 252
(1978), makes clear that an award of nominal damages can represent a victory in the sense of
vindicating rights even though no actual damages are proved. Ante, at 573. Accordingly, the courts
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also must look to other factors. One is the significance of the legal issue on which the plaintiff
claims to have prevailed. Garland, 489 U.S., at 792, 109 S.Ct., at 1493. Petitioners correctly point
out that Joseph Farrar in a sense succeeded on a significant issue—liability. But even on that issue
he cannot be said to have achieved a true victory. Respondent was just one of six defendants and
the only one not found to have engaged in a conspiracy. If recovering one dollar from the least
culpable defendant and nothing from the rest legitimately can be labeled a victory—and I doubt
that it can—surely it is a hollow one. Joseph Farrar may have won a point, but the game, set, and
match all went to the defendants.


Given that Joseph Farrar got some of what he wanted—one seventeen millionth, to be precise—
his success might be considered material if it also accomplished some public goal *122  other
than occupying the time and energy of counsel, court, and client. Section 1988 is not “a relief
Act for lawyers.” Riverside v. Rivera, 477 U.S. 561, 588, 106 S.Ct. 2686, 2701, 91 L.Ed.2d 466
(1986) (REHNQUIST, J., dissenting). Instead, it is a tool that ensures the vindication of important
rights, even when large sums of money are not at stake, by making attorney's fees available under
a private attorney general theory. Yet one searches these facts in vain for the public purpose this
litigation might have served. The District Court speculated that the judgment, if accompanied by
a large fee award, might deter future lawless conduct, **579  see App. to Pet. for Cert. A23–A24,
but did not identify the kind of lawless conduct that might be prevented. Nor is the conduct to be
deterred apparent from the verdict, which even petitioners acknowledge is “regrettably obtuse.” Tr.
of Oral Arg. 16. Such a judgment cannot deter misconduct any more than a bolt of lightning can;
its results might be devastating, but it teaches no valuable lesson because it carries no discernable
meaning. Cf. Chicano Police Officer's Assn. v. Stover, 624 F.2d 127, 131 (CA10 1980) (nuisance
settlement that does not promote any public purpose cannot support award of attorney's fees), cited
and quoted in Garland, supra, 489 U.S., at 792, 109 S.Ct., at 1493.


III


In this case, the relevant indicia of success—the extent of relief, the significance of the legal
issue on which the plaintiff prevailed, and the public purpose served—all point to a single
conclusion: Joseph Farrar achieved only a de minimis victory. As the Court correctly holds today,
the appropriate fee in such a case is no fee at all. Because the Court of Appeals gave Joseph Farrar
everything he deserved—nothing—I join the Court's opinion affirming the judgment below.


Justice WHITE, with whom Justice BLACKMUN, Justice STEVENS, and Justice SOUTER join,
concurring in part and dissenting in part.
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We granted certiorari in this case to decide whether 42 U.S.C. § 1988 entitles a civil rights plaintiff
who recovers *123  nominal damages to reasonable attorney's fees. Following our decisions in
Texas State Teachers Assn. v. Garland Independent School Dist., 489 U.S. 782, 109 S.Ct. 1486,
103 L.Ed.2d 866 (1989), Hewitt v. Helms, 482 U.S. 755, 107 S.Ct. 2672, 96 L.Ed.2d 654 (1987),
Hensley v. Eckerhart, 461 U.S. 424, 103 S.Ct. 1933, 76 L.Ed.2d 40 (1983), and Carey v. Piphus,
435 U.S. 247, 98 S.Ct. 1042, 55 L.Ed.2d 252 (1978), the Court holds that it does. With that aspect
of today's decision, I agree. Because Farrar won an enforceable judgment against respondent, he
has achieved a “material alteration” of their legal relationship, Garland, supra, 489 U.S., at 793,
109 S.Ct., at 1493, and thus he is a “prevailing party” under the statute.


However, I see no reason for the Court to reach out and decide what amount of attorney's fees
constitutes a reasonable amount in this instance. That issue was neither presented in the petition for
certiorari nor briefed by petitioners. The opinion of the Court of Appeals was grounded exclusively
in its determination that Farrar had not met the threshold requirement under § 1988. At no point
did it purport to decide what a reasonable award should be if Farrar was a prevailing party.


It may be that the District Court abused its discretion and misapplied our precedents by belittling
the significance of the amount of damages awarded in ascertaining petitioners' fees. Cf. Hensley,
supra, 461 U.S., at 436, 103 S.Ct., at 1941. But it is one thing to say that the court erred as a matter
of law in awarding $280,000; quite another to decree, especially without the benefit of petitioners'
views or consideration by the Court of Appeals, that the only fair fee was no fee whatsoever. *


* In his brief to the Fifth Circuit, respondent did not argue that petitioners should be denied
all fees even if they were found to be prevailing parties. Rather, he asserted that the District
Court misapplied the law by awarding “excessive” fees and requested that they be reduced.
See Brief for Defendant–Appellant in No. 90–2830, pp. 38–42.


Litigation in this case lasted for more than a decade, has entailed a 6–week trial and given rise
to two appeals. Civil rights cases often are complex, and we therefore have committed the task
of calculating attorney's fees to the trial court's discretion for good reason. See, e.g.,  *124
Hensley, supra, at 436–437, 103 S.Ct., at 1941; Garland, supra, 489 U.S., at 789–790, 109 S.Ct.,
at 1492; **580  Blanchard v. Bergeron, 489 U.S. 87, 96, 109 S.Ct. 939, 945–946, 103 L.Ed.2d
67 (1989). Estimating what specific amount would be reasonable in this particular situation is not
a matter of general importance on which our guidance is needed. Short of holding that recovery
of nominal damages never can support the award of attorney's fees—which, clearly, the majority
does not, see ante, at 575—the Court should follow its sensible practice and remand the case for
reconsideration of the fee amount. Cf. FTC v. Anheuser–Busch, Inc., 363 U.S. 536, 542, 80 S.Ct.
1267, 1270, 4 L.Ed.2d 1385 (1960). Indeed, respondent's counsel all but conceded at oral argument
that, assuming the Court found Farrar to be a prevailing party, the question of reasonableness
should be addressed on remand. See Tr. of Oral Arg. 31–32.
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I would vacate the judgment of the Court of Appeals and remand the case for further proceedings.
Accordingly, I dissent.


All Citations


506 U.S. 103, 113 S.Ct. 566, 121 L.Ed.2d 494, 60 Fair Empl.Prac.Cas. (BNA) 633, 60 Empl. Prac.
Dec. P 41,881, 61 USLW 4033
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Synopsis
Civil rights plaintiffs who first rejected settlement offer but later accepted same offer moved to
recover postoffer attorney fees and costs. The United States District Court for the Central District
of California, Robert M. Takasugi, J., ruled that postoffer fees could not be recovered. Appeal
was taken. The Court of Appeals, O'Scannlain, Circuit Judge, held that: (1) offer of judgment of
rule applied to offer conditioned on joint acceptance by both plaintiffs, and (2) settlement which
terminated litigation was judgment under rule.


Affirmed.


West Headnotes (3)


[1] Costs, Fees, and Sanctions Offer of judgment in general
Principal purpose of offer of judgment rule is to encourage settlement and to avoid
litigation. Fed.Rules Civ.Proc.Rule 68, 28 U.S.C.A.


19 Cases that cite this headnote


[2] Costs, Fees, and Sanctions Tender or offer of judgment before action
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Rule imposing liability for costs incurred after making pretrial offer of settlement upon
offeree, if final judgment is not more favorable, applied to defense offer in § 1983 civil
rights claim conditioned upon joint acceptance by both plaintiffs. Fed.Rules Civ.Proc.Rule
68, 28 U.S.C.A.; 42 U.S.C.A. § 1983.


38 Cases that cite this headnote


[3] Costs, Fees, and Sanctions Recovery more favorable than tender or offer
“Judgment” under offer of judgment rule includes termination of litigation pursuant to
settlement and, thus, postoffer costs and attorney fees may be recovered only if final
judgment produces result more favorable to claimant than offer. Fed.Rules Civ.Proc.Rule
68, 28 U.S.C.A.


27 Cases that cite this headnote


Attorneys and Law Firms


*74  Stephen Yagman, Yagman & Yagman, Venice, CA, for real-party-in-interest-appellant.


Lisa S. Berger, Deputy City Atty., Los Angeles, CA, for defendants-appellees.


Appeal from the United States District Court for the Central District of California.


Before O'SCANNLAIN and T.G. NELSON, Circuit Judges; MERHIGE, * District Judge.


* The Honorable Robert R. Merhige, Jr., Senior United States District Judge for the Eastern
District of Virginia, sitting by designation.


Opinion


O'SCANNLAIN, Circuit Judge:


We must decide whether a plaintiff who first rejects a settlement offer may recover postoffer
attorney's fees when he later accepts the same offer.


I
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In August 1988, Los Angeles police conducted a raid of Cheri and Henry Lang's South Central
Los Angeles home. In response, the Langs filed suit against Los Angeles Police Chief Daryl Gates,
the City of Los Angeles, and various individual Los Angeles police officers, city officials, and
government employees under 42 U.S.C. § 1983.


Prior to trial, defendants made an offer of settlement for $600,000 plus reasonable attorney's
fees and costs incurred, pursuant to Federal Rule of Civil Procedure 68. The offer stated that
“[a]cceptance by less than both Plaintiffs shall be deemed a rejection of this offer.” Cheri Lang
accepted the offer and Henry Lang rejected it.


Over nine months later, the district court approved a settlement between the parties in the amount
of $600,000 plus attorney's fees to be determined at a later date. As part of the settlement the Langs
dismissed the action with prejudice.


The Langs' attorney, Stephen Yagman (“Yagman”), then filed a motion for attorney's fees in
the amount of $1,288,275. Reducing Yagman's billable hours and hourly rate, the district court
awarded him $247,368 in fees. Specifically, the district court also held that Yagman was “not
entitled to recover attorney's fees incurred after defendants' Rule 68 offer.” Yagman appeals this
latter ruling.


II


[1]  Rule 68 provides that, if a timely pretrial offer of settlement is not accepted *75  and “the
judgment finally obtained by the offeree is not more favorable than the offer, the offeree must pay
the costs incurred after the making of the offer.” The principal purpose of the Rule is to encourage
settlement and to avoid litigation. Advisory Committee Note on Rules of Civil Procedure, Report
of Proposed Amendments, 5 F.R.D. 433 (1946); Marek v. Chesny, 473 U.S. 1, 5, 105 S.Ct. 3012,
3014–15, 87 L.Ed.2d 1 (1985); Erdman v. Cochise County, 926 F.2d 877, 880 (9th Cir.1991). This
case requires us to decide whether defendants' offer qualifies under Rule 68, and whether Rule 68
applies to cases terminated pursuant to settlement.


A


[2]  Yagman contends that defense offers conditioned upon the acceptance of multiple plaintiffs
are invalid under Rule 68. Such offers, he argues, are impossible for individual plaintiffs to accept
and thus constitute a legal nullity. Consequently, he concludes, Rule 68 does not apply where one
plaintiff attempted to accept such a conditional offer, but was unable to do so because the other
plaintiff rejected it.
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The question seems to be one of first impression in this circuit, and indeed, in the country. See
Corder v. Gates, 688 F.Supp. 1418 (C.D.Cal.1988), aff'd in part, rev'd in part, 947 F.2d 374 (9th
Cir.1991). Yagman offers no authority except Corder which expressly declined to decide it. Id. at
1421 n. 3. We must reject his argument.


In determining whether an offer is proper under Rule 68, courts will apply traditional principles
of contract construction. Herrington v. County of Sonoma, 12 F.3d 901, 907 (9th Cir.1993).
Conditional offers have long been recognized as valid under such principles. Restatement (Second)
of Contracts, § 29 cmt. a (“The offeror is the master of his offer.... [He] is entitled to insist on a
particular mode of manifestation of assent.”). We see no reason to depart from these principles
here.


Moreover, we are concerned that to require that plaintiffs be allowed to accept or to reject joint
offers individually “might encourage multiple plaintiffs to hedge their bets by collusively having
at least one party accept the offer and at least one other decline. That way they could both benefit
if the judgment is greater than the offer, and could both avoid incurring costs and loosing [sic]
attorney's fees if it is less.” Corder, 688 F.Supp. at 1421 n. 3. Because joint offers will most often
be made where plaintiffs have a common interest, the risk of collusion is great.


While collusion has not been established in this case, we are concerned by the curious pattern
of vote-switching between the Langs. The defendants made several Rule 68 offers before the
Langs ultimately settled. Henry Lang accepted defendants' first offer, while Cheri Lang adamantly
rejected it. 1  After the city attorney challenged Henry Lang's standing to bring suit, however, Cheri
Lang accepted all subsequent Rule 68 offers, and Henry Lang rejected them. Given these facts,
it would not be unreasonable to conclude that plaintiffs were attempting to do exactly what the
district court in Corder feared—positioning each other to avoid the potential consequences of
rejecting a Rule 68 offer.


1 Cheri Lang's rejection read: “Cheri Lang hereby rejects defendants' Rule 68 offer because it
is imperative that the police defendants in this action who acted like totalitarians and their
supervisors, who made that conduct possible, and who continue to condone that conduct,
be brought to justice before a jury and in public so that there will be some small chance
that these malefactors will not engage in this sort of outrageous conduct again. These people
must be deterred, and a settlement will have no deterrent value.”


An offer not accepted on its terms is rejected. We see no reason why a defense offer conditioned
upon joint acceptance by both plaintiffs should not qualify for Rule 68 treatment.
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B


[3]  The second question is whether the term “judgment” as used in Rule 68 includes the
termination of litigation pursuant to settlement. As noted, Rule 68 prevents a plaintiff who has
rejected a Rule 68 offer from recovering attorney's fees “where the judgment finally obtained ...
is not more favorable *76  than the offer.” Fed.R.Civ.P. 68 (emphasis added). Yagman contends
that this portion of the Rule applies only to those cases concluded by trial on the merits, and has
no bearing on cases resolved by subsequent settlement. We reject this contention.


First of all, settlement in this case resulted in an order of dismissal with prejudice which, if not
in form a judgment for defendants, is certainly one in substance. Further, the primary purpose of
Rule 68 is to encourage settlements, and it should be construed with this objective in mind. Marek
v. Chesny, 473 U.S. 1, 5, 105 S.Ct. 3012, 3014–15, 87 L.Ed.2d 1 (1985). Implicit in this purpose
is the desire to deter a plaintiff's attorney from rejecting reasonable settlement offers and instead
pursuing extended negotiations and litigation, in the hope of accumulating fees. Marek, 473 U.S.
at 11, 105 S.Ct. at 3017–18.


The application of Rule 68 to cases resolved by subsequent settlement fulfills these ends by
encouraging plaintiffs, defendants, and their attorneys to settle. From a plaintiff's perspective, such
an application of Rule 68 means that plaintiffs who fail to accept an initial reasonable offer will
not recoup attorney's fees if the case is settled by a later offer of lesser or equivalent value. This
result “will require plaintiffs to ‘think very hard’ about whether continued litigation is worthwhile
[and] that is precisely what Rule 68 contemplates.” 2  Marek, 473 U.S. at 10, 105 S.Ct. at 3017.
In contrast, the narrow reading that Yagman proposes will frustrate the objectives of Rule 68. A
plaintiff who is free to accept successive settlement offers has little incentive to consider carefully
an initial offer, despite that offer's reasonableness.


2 Note, however, that our reading of Rule 68 does not force a plaintiff to accept any initial offer
made by the defendant. Rather, plaintiffs are encouraged only to accept those offers where
the likelihood of obtaining more at a later date is low. If the defendant's offer is unreasonable,
and the plaintiff is relatively certain that he can obtain a larger recovery through continued
negotiation or after trial, he wisely will reject such an offer.


To adopt Yagman's suggested interpretation of Rule 68 would similarly discourage defendants
from settling. Defendants whose initial fair offer has been rejected will not make the same offer
again if to do so would render them liable for plaintiff's attorney's fees. Rather, such defendants
would take their chances at trial, in the hope of obtaining an equal or lesser judgment and thereby
avoiding fees. But by interpreting the term “judgment” broadly to encompass termination of
litigation resolved by subsequent settlement, defendants would be encouraged to renew their initial
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offer as the case proceeds to trial, without fear of liability for attorney's fees accrued during the
interim.


Finally, and perhaps most seriously, Yagman's reading of the Rule would allow a plaintiff's counsel
to encourage rejection of a Rule 68 offer, prolong settlement negotiations while accumulating
fees, and then have the client accept the same offer—or one of lesser value—at a later date,
earning significantly more in attorney's fees through the delay, although plaintiff himself would
gain nothing. Such a result would contradict the intent of Rule 68 to facilitate settlement and to
ensure that plaintiff has received “monetary benefits from the postoffer services of his attorney.”
Marek, 473 U.S. at 11, 105 S.Ct. at 3017. By contrast, applying Rule 68 to cases resolved by
settlement will serve as a disincentive for plaintiff's attorney to recommend continued litigation
needlessly after defendant has made a reasonable settlement offer.


Unlike our holding today, several district courts have concluded that Rule 68 does not apply in
those cases terminated by settlement. Good Timez v. Phoenix Fire and Marine Ins. Co., 754 F.Supp.
459, 462–63 (D.Virgin Islands 1991); Hutchison v. Wells, 719 F.Supp. 1435, 1443 (S.D.Ind.1989);
EEOC v. Hamilton Standard Div., 637 F.Supp. 1155, 1158 (D.Conn.1986). 3  In reaching such
conclusion, the district courts reasoned that if plaintiffs were prevented from recouping attorney's
fees following subsequent settlement, “it would provide a disincentive for attorneys to accept
settlements *77  once an initial settlement was rejected.” Hutchison, 719 F.Supp. at 1443. Such
reasoning is incomplete, however. The application of Rule 68 to cases like the one before us
provides a disincentive for attorneys to recommend accepting lesser or equivalent settlements
once an initial settlement has been rejected. Yet this is exactly as it should be. Rule 68 seeks
not to encourage plaintiffs to accept equal or lesser offers at a later date, but rather is intended
to encourage plaintiffs to consider carefully and seriously a reasonable offer when made. To
discourage parties from doing so does not benefit plaintiffs; indeed, such delay benefits only a
plaintiff's attorney.


3 At least one district court has suggested that Rule 68 does apply to settlements. Boorstein
v. City of New York, 107 F.R.D. 31, 33 (S.D.N.Y.1985) (“If the judgment or settlement
ultimately obtained by plaintiff is less than the Rule 68 offer, plaintiff cannot recover
attorneys' fees or costs from the date the offer was made to the end of the suit.”) (emphasis
added).


To preserve and to promote the purposes of Rule 68, the phrase “judgment finally obtained”
certainly would encompass an order finally terminating the litigation as a result of settlement.


III
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Postoffer attorney's fees were properly denied in this case.


AFFIRMED.


All Citations


36 F.3d 73, 29 Fed.R.Serv.3d 789
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30 Cal.App.5th 918
Court of Appeal, Second District, Division 2, California.


Dionne LICUDINE, Plaintiff and Appellant,
v.


CEDARS-SINAI MEDICAL CENTER et al., Defendants and Respondents.


B286350
|


Filed 1/3/2019
|


As Modified on Denial of Rehearing 1/24/2019


Synopsis
Background: Patient brought medical malpractice action against hospital and physician arising
out of gallbladder removal surgery. Following jury trial, the Superior Court, Los Angeles County,
No. BC499153, David S. Cunningham, J., entered judgment in favor of patient but granted retrial
on damages, which was affirmed on appeal, 3 Cal.App.5th 881. On retrial, trial court entered new
damages award but denied patient's request for prejudgment interest. Patient appealed.


[Holding:] The Court of Appeal, Hoffstadt, J., held that trial court acted within its discretion in
finding patient's settlement offer was not made in good faith and thus that offer did not support
award of prejudgment interest.


Affirmed.


Procedural Posture(s): On Appeal; Other; Motion for Prejudgment Interest.


West Headnotes (18)


[1] Interest Prejudgment Interest in General
A plaintiff who sues and prevails at trial is statutorily entitled to prejudgment interest
starting from the date she makes a settlement offer, so long as that offer is valid and the
subsequent verdict is more favorable than the rejected offer. Cal. Civ. Code § 3291; Cal.
Civ. Proc. Code § 998.
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[2] Costs, Fees, and Sanctions Offer of judgment in general
An offer under statute providing for offers to compromise is valid, as could support later
award of costs if offer is rejected and offeror prevails at trial, if, among other things, the
offeror knew that the offeree had reasonable access to the facts necessary to intelligently
evaluate the offer. Cal. Civ. Proc. Code § 998.


1 Case that cites this headnote


[3] Costs, Fees, and Sanctions Offer of judgment in general
Although courts should evaluate the totality of the facts in determining whether an offeree
had enough facts to evaluate a settlement offer, as could support award of costs to offeror
if offer is rejected and offeror prevails at trial, three factors are especially pertinent: (1)
how far into litigation the offer was made; (2) information available to offeree prior to
offer's expiration; and (3) whether offeree let offeror know it lacked sufficient information
to evaluate the offer, and how offeror responded. Cal. Civ. Proc. Code § 998.


4 Cases that cite this headnote


[4] Appeal and Error Costs and Fees
Where the underlying facts are disputed, Court of Appeal reviews for abuse of discretion
a trial court's ruling as to whether a settlement offer was valid, as could entitle offeror to
certain costs if offer is rejected and offeror prevails at trial. Cal. Civ. Code § 3291; Cal.
Civ. Proc. Code § 998.


1 Case that cites this headnote


[5] Costs, Fees, and Sanctions Offer of judgment in general
An offer under statute providing for offers to compromise is valid, as could support later
award of costs if offer is rejected and offeror prevails at trial, only if it is made in good
faith. Cal. Civ. Proc. Code § 998.


[6] Costs, Fees, and Sanctions Offer of judgment in general
An offer under statute providing for offers to compromise is made in good faith, as could
support later award of costs if offer is rejected and offeror prevails at trial, only if the offer
is realistically reasonable under the circumstances of the particular case, that is, if the offer
carries with it some reasonable prospect of acceptance. Cal. Civ. Proc. Code § 998.
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8 Cases that cite this headnote


[7] Costs, Fees, and Sanctions Offer of judgment in general
Statute providing for award of costs to a settlement offeror, if the offer is rejected and
offeror prevails at trial, is meant to encourage the settlement of lawsuits prior to trial. Cal.
Civ. Proc. Code § 998.


[8] Costs, Fees, and Sanctions Offer of judgment in general
Whether offer under statute providing for offers to compromise has a reasonable prospect
of acceptance, as could support later award of costs if offer is rejected and offeror prevails
at trial, is a function of two considerations, both to be evaluated in light of circumstances
at time of offer and not by virtue of hindsight: first, was offer within range of reasonably
possible results at trial, considering all of the information the offeror knew or reasonably
should have known, and second, did offeror know that offeree had sufficient information,
based on what the offeree knew or reasonably should have known, to assess whether offer
was a reasonable one, such that the offeree had a fair opportunity to intelligently evaluate
offer. Cal. Civ. Proc. Code § 998.


12 Cases that cite this headnote


[9] Costs, Fees, and Sanctions Offer of judgment in general
Whether the offeree acted reasonably in rejecting settlement offer is irrelevant to
determination of whether offer had reasonable prospect of acceptance, as could entitle
offeror to award of costs if offer is rejected and offeror prevails at trial. Cal. Civ. Proc.
Code § 998.


1 Case that cites this headnote


[10] Costs, Fees, and Sanctions Offer of judgment in general
In assessing whether a settlement offeror knew that offeree had sufficient information to
evaluate offer, in determining whether offer had reasonable prospect of acceptance and
thus whether offeror is entitled to costs if offer is rejected and offeror prevails at trial, the
offeree needs information bearing on issue of liability as well as on amount of damages,
because these are the issues upon which a verdict would rest and because offer, if accepted,
would be in lieu of that verdict. Cal. Civ. Proc. Code § 998.
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8 Cases that cite this headnote


[11] Costs, Fees, and Sanctions Offer of judgment in general
In assessing whether a settlement offeree had sufficient information to evaluate offer, in
determining whether offer had reasonable prospect of acceptance and thus whether offeror
is entitled to costs if offer is rejected and offeror prevails at trial, courts are to look to all
of the relevant circumstances. Cal. Civ. Proc. Code § 998.


9 Cases that cite this headnote


[12] Costs, Fees, and Sanctions Offer of judgment in general
Although statute governing offers to compromise fixes no minimum period that must
elapse following commencement of suit for service of a valid offer, which could entitle
offeror to costs if offer is rejected and offeror prevails at trial, a litigant receiving such
an offer at time a lawsuit is filed or soon thereafter is, as a general matter, less likely to
have sufficient information upon which to evaluate that offer, as could support finding that
offer did not have reasonable prospect of acceptance and thus that offer was not valid. Cal.
Civ. Proc. Code § 998.


1 Case that cites this headnote


[13] Costs, Fees, and Sanctions Offer of judgment in general
A settlement offeree may alert offeror that offeree lacks sufficient information to evaluate
offer, as could support finding that offer is not a valid offer that could support award of
costs to offeror if offer is rejected and offeror prevails at trial, by (1) requesting discovery,
either formally or informally; (2) asking for extension of offer's deadline; or (3) otherwise
objecting to offer. Cal. Civ. Proc. Code § 998.


[14] Costs, Fees, and Sanctions Offer of judgment in general
If, after hearing settlement offeree's concerns regarding lack of sufficient information to
evaluate offer, the offeror's response is less than forthcoming, such obstinacy is potent
evidence that offer was neither reasonable nor made in good faith, and thus that it does
not support award of costs to offeror if offer is rejected and offeror prevails at trial. Cal.
Civ. Proc. Code § 998.
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[15] Costs, Fees, and Sanctions Presumptions, inferences, and burden of proof
Although the party making a settlement offer, as could support award of costs to offeror
if offer is rejected and offeror prevails at trial, generally has burden of showing that offer
is valid, it is the offeree who bears burden of showing that an otherwise valid offer was
not made in good faith. Cal. Civ. Proc. Code § 998.


4 Cases that cite this headnote


[16] Interest Prejudgment Interest in General
Trial court acted within its discretion in finding patient's settlement offer in medical
malpractice action against hospital was not made in good faith and thus that offer did
not support award of prejudgment interest to patient after offer was rejected and patient
prevailed at trial, where patient made offer just 19 days after serving hospital with
complaint and just five days after hospital filed answer, patient's complaint listed no
specifics as to injuries suffered or amount of damages sought, information provided by
patient did not indicate which physician was responsible for any negligence, and patient
did not respond when hospital stated it was too soon to determine whether settlement offer
was reasonable. Cal. Civ. Code § 3291; Cal. Civ. Proc. Code § 998.


[17] Pleading Right to amend pleadings in general
Errors due to an attorney's failure to meet the professional standard of care, such as failure
to properly advance an argument, provide no basis to amend a pleading.


1 Case that cites this headnote


[18] Interest Torts;  wrongful death
Hospital did not waive any right to object to lack of information with which to evaluate
patient's settlement offer by failing to ask patient to extend offer's deadline, in determining
whether offer was made in good faith and thus could support award of prejudgment interest
after hospital rejected offer and patient prevailed at trial on her medical malpractice action;
although request for continuance was one method by which hospital could have put patient
on notice that hospital lacked sufficient information to evaluate offer, it was not the only
method of doing so, and hospital did alert patient of its concern that it was too soon to
determine whether offer was reasonable. Cal. Civ. Code § 3291; Cal. Civ. Proc. Code §
998.
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Witkin Library Reference: 6 Witkin, Cal. Procedure (5th ed. 2008) Proceedings Without
Trial, § 91 [Good Faith Requirement.]


**79  APPEAL from an order of the Superior Court of Los Angeles County. David S.
Cunningham, Judge. Affirmed. (Los Angeles County Super. Ct. No. BC499153)
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Opinion


HOFFSTADT, J.


*920  [1]  [2]  [3] A plaintiff who sues and prevails at trial is statutorily entitled to prejudgment
interest starting from the date she makes a settlement offer under Code of Civil Procedure section
998 (a so-called “998 offer”) 1  as *921  long as that offer is “valid,” and the subsequent verdict is
“more favorable” than the rejected 998 offer. (Civ. Code, § 3291; Elrod v. Oregon Cummins Diesel,
Inc. (1987) 195 Cal.App.3d 692, 698, 241 Cal.Rptr. 108 (Elrod ).) A 998 offer is valid only if,
among other things, the offeror knew that the offeree had reasonable access to the facts necessary
to “intelligently evaluate the offer.” (Id. at pp. 699-700, 241 Cal.Rptr. 108; Najera v. Huerta (2011)
191 Cal.App.4th 872, 878, 119 Cal.Rptr.3d 714 (Najera ).) What factors are relevant in deciding
whether the offeree had enough facts to evaluate the offer? Although courts should evaluate the
totality of the facts (Arno v. Helinet Corp. (2005) 130 Cal.App.4th 1019, 1026, 30 Cal.Rptr.3d
669 (Arno ) ), we conclude that **80  three factors are especially pertinent: (1) how far into the
litigation the 998 offer was made; (2) the information available to the offeree prior to the 998 offer's
expiration; and (3) whether the offeree let the offeror know it lacked sufficient information to
evaluate the offer, and how the offeror responded. Applying these factors in this case, we conclude
that the trial court did not abuse its discretion in finding that the plaintiff's 998 offer was not made
in good faith. We accordingly affirm the order denying plaintiff prejudgment interest.


1 All further statutory references are to the Code of Civil Procedure unless otherwise indicated.
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FACTS AND PROCEDURAL BACKGROUND


I. Facts 2


2 We draw these facts largely from our prior published opinion in Licudine v. Cedars-Sinai
Medical Center (2016) 3 Cal.App.5th 881, 208 Cal.Rptr.3d 170 (Licudine I ).


In February 2012, Dionne Licudine (plaintiff) underwent gallbladder removal surgery. The surgery
was performed by Dr. Ankur Gupta under the supervision of Dr. Brenden Carroll at defendant
Cedars-Sinai Medical Center (Cedars). The surgery was intended to be minimally invasive, but
Dr. Gupta nicked a vein inside the abdominal cavity and caused substantial internal bleeding.
This necessitated a more invasive surgery that left plaintiff with a large scar, a month-long
hospitalization and a chronic abdominal condition.


II. Procedural Background


A. Complaint
On January 15, 2013, plaintiff filed a medical malpractice lawsuit against Cedars, Dr. Gupta, Dr.
Carroll and the Regents of the University of California (collectively, defendants). The complaint
was three pages long. With respect to liability, plaintiff alleged that defendants’ provision of
medical services was “below the standard of care.” With respect to damages, plaintiff alleged
only that she (1) had suffered “personal injuries and related emotional distress,” (2) had incurred
“medical, nursing, health care, hospital and *922  medical expenses,” (3) had suffered a “loss of
wages, profits, and earning capacity,” and (4) incurred “other damages and injuries to be proven
but which at this time are unknown.” She prayed “for damages within the jurisdiction of the Court.”


It was not until May 23, 2013 that plaintiff served her complaint on Cedars. Cedars filed its answer
on June 6, 2013, along with a demand for written discovery and for a statement of damages.


B. Section 998 offer
On June 11, 2013, plaintiff mailed Cedars an “Offer to Compromise” pursuant to section 998.
Specifically, she “offer[ed] to allow judgment to be taken against Cedars and in favor of the plaintiff
in the amount of $249,999.99, plus legal costs.”


On June 27, 2013, Cedars sent plaintiff a written “Objection” to the 998 offer. In its objection,
Cedars noted that plaintiff made her 998 offer only five days after Cedars had filed its answer. As
Cedars explained, this was “too soon for it to make any determination as to whether plaintiff's [998
offer] was reasonable” because Cedars had “not had an opportunity to fully investigate this action.”
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The offer expired on July 16, 2013. (§§ 998, subd. (b)(2) [offer expires 30 days after it is made],
1013, subd. (a) [five additional days added for mailed offers].) Cedars did not accept the offer
prior to its expiration.


C. First trial and appeal
The matter proceeded to trial. A jury found Cedars liable for malpractice and **81  awarded
plaintiff $1,045,000 in damages. Both Cedars and plaintiff moved for a new trial on damages, and
the trial court granted both motions and set the matter for a new damages trial. We affirmed the
trial court's orders. (Licudine I, supra, 3 Cal.App.5th 881, 208 Cal.Rptr.3d 170.)


D. Damages retrial
A jury returned a total damages award of $7,619,457, comprised of $5,344,557 in economic
damages and $2,274,900 in noneconomic damages. 3  Pursuant to the statutory cap on
noneconomic damages applicable in *923  medical malpractice cases (Civ. Code, § 3333.2), the
trial court reduced the noneconomic damages verdict to $250,000, yielding a total verdict of
$5,594,557.


3 While the trial court miscalculated the total unreduced damages award as $7,619,257,
this miscalculation is of no consequence. The court correctly calculated the total reduced
damages award.


E. Request for prejudgment interest
Plaintiff filed a memorandum of costs seeking, among other things, $2,335,929.20 in prejudgment
interest from the date of her 998 offer to the date of judgment. 4  Cedars filed a motion to strike
plaintiff's prejudgment interest request, arguing that her 998 offer was “invalid” because it was
“made so early in the proceedings that [Cedars] did not have a fair opportunity to intelligently
evaluate it.” Following full briefing, the court held a hearing. Toward the end of the hearing,
plaintiff sought to supplement her briefing, but the trial court denied her request. ~(RT 352-353)~
After further argument, the court struck plaintiff's request for prejudgment interest. In so ruling,
the court found that plaintiff's 998 offer had been “premature” because Cedars had not “ha[d] an
adequate opportunity to evaluate the damages in this case at the time of the 998 offer.”


4 The parties do not dispute plaintiff's calculation of the amount of prejudgment interest.


F. Appeal
Plaintiff filed this timely appeal.
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DISCUSSION


[4] If a plaintiff makes an offer to settle a lawsuit pursuant to section 998 that the defendant does
not accept, and if the plaintiff ultimately obtains a “more favorable judgment,” she is entitled to
have the defendant pay (1) the costs of her expert witnesses incurred after the 998 offer was made (§
998, subds. (b) & (d) ), and (2) prejudgment interest at the rate of 10 percent starting from the date
of the 998 offer (Civ. Code, § 3291; Wilson v. Wal-Mart Stores, Inc. (1999) 72 Cal.App.4th 382,
392-393, 85 Cal.Rptr.2d 4). However, a plaintiff is entitled to this additional recovery only if her
998 offer is “valid.” (Barella v. Exchange Bank (2000) 84 Cal.App.4th 793, 799, 101 Cal.Rptr.2d
167 (Barella ); Chen v. Interinsurance Exchange of the Automobile Club (2008) 164 Cal.App.4th
117, 121, 78 Cal.Rptr.3d 755.) Plaintiff argues that the trial court erred in ruling that her 998 offer
was not valid. Where, as here, the underlying facts are disputed, we review the trial court's ruling
solely for an abuse of discretion. (Timed Out LLC v. 13359 Corp. (2018) 21 Cal.App.5th 933, 942,
230 Cal.Rptr.3d 842 (Timed Out ).) As the appellant, plaintiff bears the burden of proving that the
trial court abused its discretion. (Najera, supra, 191 Cal.App.4th at p. 877, 119 Cal.Rptr.3d 714.)


*924  I. The Pertinent Law on the Validity of 998 Offers
[5]  [6] A 998 offer is valid only if it is made in “good faith.” ( **82  Elrod, supra, 195 Cal.App.3d
at p. 698, 241 Cal.Rptr. 108; Wear v. Calderon (1981) 121 Cal.App.3d 818, 821, 175 Cal.Rptr. 566
(Wear ); Regency Outdoor Advertising, Inc. v. City of Los Angeles (2006) 39 Cal.4th 507, 531,
46 Cal.Rptr.3d 742, 139 P.3d 119 (Regency ) [assuming “good faith” is required].) A 998 offer is
made in good faith only if the offer is “ ‘realistically reasonable under the circumstances of the
particular case’ ” (Elrod, at p. 698, 241 Cal.Rptr. 108, quoting Wear, at p. 821, 175 Cal.Rptr. 566)
—that is, if the offer “carr[ies] with it some reasonable prospect of acceptance” (Regency, at p.
531, 46 Cal.Rptr.3d 742, 139 P.3d 119).


[7] Although section 998’s text does not itself condition validity upon an offeror's good faith, such
a requirement is necessarily implied by the statute's purpose: Section 998 is meant “to encourage
the settlement of lawsuits prior to trial” (T.M. Cobb v. Superior Court (1984) 36 Cal.3d 273, 280,
204 Cal.Rptr. 143, 682 P.2d 338; Poster v. Southern California Rapid Transit Dist. (1990) 52 Cal.3d
266, 270, 276 Cal.Rptr. 321, 801 P.2d 1072), and it uses the proverbial “stick” to do so: “Accept
this offer or you will face additional financial consequences for rejecting it.” (Elrod, supra, 195
Cal.App.3d at p. 699, 241 Cal.Rptr. 108 [“Section 998 achieves its aim by punishing a party who
fails to accept a reasonable offer from the other party”].) If a section 998 offer has no “reasonable
prospect of acceptance,” an offeree will reject the offer no matter what and applying section 998’s
punitive “stick” will do nothing to encourage settlement. (Elrod, at p. 699, 241 Cal.Rptr. 108.)
Applying the “stick” in such instances would instead encourage litigants to “game the system by
making ... offers they can reasonably expect the [offeree] will refuse,” allowing them “to benefit
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from a no-risk offer made for the sole purpose of later recovering large expert witness fees” and,
if they are plaintiffs, prejudgment interest. (Vick v. DaCorsi (2003) 110 Cal.App.4th 206, 211,
1 Cal.Rptr.3d 626; Jones v. Dumrichob (1998) 63 Cal.App.4th 1258, 1262-1263, 74 Cal.Rptr.2d
607; Elrod, at p. 699, 241 Cal.Rptr. 108.) The good faith requirement prevents this perversion of
section 998. (Menees v. Andrews (2004) 122 Cal.App.4th 1540, 1544, 19 Cal.Rptr.3d 664 [“The
courts have uniformly rejected an interpretation of section 998 which would allow offering parties
to ... ‘game the system.’ ”]; Westamerica Bank v. MBG Industries, Inc. (2007) 158 Cal.App.4th
109, 129, 70 Cal.Rptr.3d 125 [same].)


[8]  [9] Whether a section 998 offer has a reasonable prospect of acceptance is a function of two
considerations, both to be evaluated in light of the circumstances “at the time of the offer” and
“not by virtue of hindsight.” (Burch v. Children's Hospital of Orange County Thrift Stores, Inc.
(2003) 109 Cal.App.4th 537, 548, 135 Cal.Rptr.2d 404; Fortman v. Hemco (1989) 211 Cal.App.3d
241, 264, 259 Cal.Rptr. 311; Elrod, supra, 195 Cal.App.3d at p. 699, 241 Cal.Rptr. 108.) First,
was the 998 offer within the “range of reasonably possible *925  results” at trial, considering all
of the information the offeror knew or reasonably should have known? (Elrod, at pp. 699-700,
241 Cal.Rptr. 108.) Second, did the offeror know that the offeree had sufficient information, based
on what the offeree knew or reasonably should have known, to assess whether the “offer [was] a
reasonable one,” such that the offeree had a “fair opportunity to intelligently evaluate the offer”?
(Id. at p. 699, 241 Cal.Rptr. 108; Najera, supra, 191 Cal.App.4th at p. 878, 119 Cal.Rptr.3d 714.)
These two considerations assess whether the offeror knew that the 998 offer was reasonable, first,
from the offeror's perspective and, second, from the offeree's perspective. In light of this focus on
the reasonableness of the **83  offeror’s conduct in making the 998 offer (which makes sense
because the issue is the validity of the offer in the first place), whether the offeree acted reasonably
in rejecting that offer is irrelevant. (Arno, supra, 130 Cal.App.4th at p. 1027, 30 Cal.Rptr.3d 669;
People ex rel. Lockyer v. Fremont General Corp., Inc. (2001) 89 Cal.App.4th 1260, 1270-1271,
108 Cal.Rptr.2d 127.)


[10]  [11] In assessing whether the 998 offeror knew that the offeree had sufficient information
to evaluate the offer (the second consideration), the offeree needs information bearing on the issue
of liability as well as on the amount of damages because these are the issues upon which a verdict
would rest and because the 998 offer, if accepted, would be in lieu of that verdict. (Nelson v.
Anderson (1999) 72 Cal.App.4th 111, 135, 84 Cal.Rptr.2d 753 (Nelson ) [liability relevant]; Barba
v. Perez (2008) 166 Cal.App.4th 444, 450-451, 82 Cal.Rptr.3d 715 (Barba ) [damages relevant];
see generally Aynes v. Winans (1948) 33 Cal.2d 206, 211, 200 P.2d 533 (dis. opn. of Carter, J.)
[“The essential issues for the jury [are] liability and amount of damages ...”].) In assessing the
information available to the offeree, courts are to look to all of the relevant circumstances. (Arno,
supra, 130 Cal.App.4th at p. 1026, 30 Cal.Rptr.3d 669.) The pertinent cases have nevertheless
identified a number of specific circumstances to be examined.
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[12] First, how far into the litigation was the 998 offer made? Although section 998 fixes no
“minimum period that must elapse following commencement of suit for service of a valid 998
offer” (Barba, supra, 166 Cal.App.4th at p. 452, 82 Cal.Rptr.3d 715), 5  a litigant receiving a 998
offer at the time a lawsuit is filed or soon thereafter is, as a general matter, less likely to have
sufficient information upon which to evaluate that offer. (E.g., Najera, supra, 191 Cal.App.4th at
p. 875, 119 Cal.Rptr.3d 714 [receiving offer at same time complaint is served]; cf. Whatley-Miller
v. Cooper (2013) 212 Cal.App.4th 1103, 1113, 151 Cal.Rptr.3d 517 (Whatley-Miller ) [receiving
offer two months after complaint was served].)


5 For this reason, we decline Cedars's invitation to erect either a rule or a presumption that
any 998 offer in a malpractice lawsuit is invalid if not served at least 90 days after a pre-
litigation demand pursuant to section 364 or, absent such a demand, at least 90 days after
the complaint was served.


*926  Second, what information bearing on the reasonableness of the 998 offer was available
to the offeree prior to the offer's expiration? Information may be obtained (1) by virtue of prior
litigation between the parties (Bender v. County of Los Angeles (2013) 217 Cal.App.4th 968,
989, 159 Cal.Rptr.3d 204 [civil lawsuit against police followed criminal prosecution of plaintiff
resulting in acquittal] ); (2) through prelitigation exchanges between the parties (Barba, supra, 166
Cal.App.4th at pp. 450-451, 82 Cal.Rptr.3d 715 [prelitigation letter explaining offeror's medical
expenses]; Aguilar v. Gostischef (2013) 220 Cal.App.4th 475, 482, 163 Cal.Rptr.3d 187 [same] );
(3) through postcomplaint discovery in the case (Whatley-Miller, supra, 212 Cal.App.4th at p.
1113, 151 Cal.Rptr.3d 517); or (4) by virtue of a preexisting relationship between the parties that
yields a “free flow of information” (Barba, supra, 166 Cal.App.4th at p. 450, 82 Cal.Rptr.3d 715
[parties had “close, semifamilial relationship”] ).


[13]  [14] Third, did the party receiving the 998 offer alert the offeror that it lacked sufficient
information to evaluate the offer and, if so, how did the offeror respond? An offeree may alert
the offeror **84  by (1) requesting discovery, either formally or informally (Barba, supra,
166 Cal.App.4th at pp. 450-451, 82 Cal.Rptr.3d 715); (2) asking for an extension of the 998
offer's deadline (cf. Whatley-Miller, supra, 212 Cal.App.4th at p. 1107, 1114, 151 Cal.Rptr.3d
517); or (3) otherwise objecting to the offer (Najera, supra, 191 Cal.App.4th at p. 875, 119
Cal.Rptr.3d 714). If, after hearing the offeree's concerns, the offeror's response is less than
forthcoming, “such obstinacy” is “potent evidence that [the] offer was neither reasonable nor made
in good faith.” (Barba, supra, 166 Cal.App.4th at p. 451, 82 Cal.Rptr.3d 715; Najera, supra, 191
Cal.App.4th at p. 878, 119 Cal.Rptr.3d 714.)


[15] Although the party making a 998 offer generally has the burden of showing that her offer
is valid (Timed Out, supra, 21 Cal.App.5th at p. 942, 230 Cal.Rptr.3d 842; Barella, supra, 84
Cal.App.4th at p. 799, 101 Cal.Rptr.2d 167), it is the 998 offeree who bears the burden of showing
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that an otherwise valid 998 offer was not made in good faith. (Elrod, supra, 195 Cal.App.3d at
p. 700, 241 Cal.Rptr. 108; Nelson v. Anderson (1999) 72 Cal.App.4th 111, 134, 84 Cal.Rptr.2d
753 (Nelson ).)


II. The Trial Court Did Not Abuse Its Discretion in Finding That Plaintiff's 998 Offer Was
Not Made in Good Faith


A. Application of pertinent factors
[16] Plaintiff's 998 offer to settle for $249,999.99 was undoubtedly within the “range of reasonably
possible results” at trial. The jury's $5,594,557 verdict constitutes prima facie evidence of such
(Elrod, supra, 195 Cal.App.3d at p. 700, 241 Cal.Rptr. 108), and Cedars has offered no evidence
to the contrary.


Consequently, and as the trial court properly recognized, whether plaintiff's 998 offer in this case
was made in good faith turns entirely on the second *927  consideration bearing on good faith
—that is, on whether Cedars had sufficient information to assess whether plaintiff's $249,999.99
offer was a reasonable one. The trial court did not abuse its discretion in concluding that Cedars
lacked sufficient information. Each of the factors identified in the case law support the trial court's
determination.


As to timing, plaintiff made her 998 offer just 19 days after serving Cedars with her complaint and
just five days after Cedars filed its answer.


As to the availability of information, Cedars had very little information available to it on the issues
of liability and the amount of damages prior to the date plaintiff's 998 offer expired. Plaintiff's
three-page complaint was “bare bones,” as it listed no specifics as to the injuries she suffered or
the amount of damages she sought. Nor was this skeletal complaint fleshed out by the prelitigation
notice required by section 364, which would have set forth the “legal basis of [her] claim and
the type of loss sustained, including [the] specific ... nature of injuries suffered” (§ 364, subds.
(a) & (b) ), because plaintiff never filed such a notice. 6  No depositions had been taken. But
Cedars was not entirely bereft of information. Plaintiff had sent Cedars a letter the day before she
made her 998 offer (1) stating that her doctors’ negligence was “self-evident”, that Dr. Gupta had
‘‘informed the family that he penetrated so far because [plaintiff] was ‘too skinny ...’ ’’ and that her
“injuries are well documented and far exceed the” $250,000 cap on noneconomic damages, and
(2) attaching photographs of plaintiff before and after the surgery. Plaintiff also **85  provided
some written discovery to Cedars prior to her offer's expiration—namely, (1) she forwarded to
Cedars her answers to the general interrogatories propounded by Dr. Carroll, but submitted to
the trial court only the cover sheet for those answers and not the answers themselves, and (2)
she responded to Cedars's request for documents on the day before her 998 offer expired. Those
responses contained no details on the issues of liability and the amount of damages except (1)
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to indicate that plaintiff was not making a claim for “lost earnings” and that plaintiff's “earning
capacity may be affected as [she] has had to delay starting law school for at least two years,” (2) to
tell Cedars to contact plaintiff's insurance carrier to obtain her medical bills, and (3) to tell Cedars
to look at its own records. And Cedars also had in its possession plaintiff's 9,662-page medical
chart, which included (1) the operation report noting the nicked vein and internal bleeding, and
(2) the records indicating her extended stay and care at the hospital.


6 What is more, plaintiff's attorney misrepresented to the trial court in a sworn affidavit that
he had filed a section 364 notice after certifying to Cedars that he had not.


The trial court did not abuse its discretion in concluding that this information, considered
in its totality, did not provide Cedars with sufficient information with which to evaluate the
reasonableness of plaintiff's section 998 offer. On the question of liability, Dr. Gupta may have
admitted to holding the instrument that nicked plaintiff's vein but this information did not indicate
which doctor (Dr. Gupta or Dr. Carroll) was responsible for any negligence or *928  the extent
to which plaintiff's injuries were related to or exacerbated by any preexisting medical conditions
she might have. On the question of the amount of damages, this information did not speak at all to
plaintiff's pain and suffering, to the amount of her medical expenses (including any offset due to
insurance), or to any possible loss in her earning capacity. Indeed, plaintiff's response to Cedars's
request for documents indicated she was unsure whether she would suffer any loss of earning
capacity.


As to providing notice of the lack of sufficient information and any response to that notice, Cedars
alerted plaintiff to its concern that it was “too soon for it to make any determination as to whether”
her 998 offer was reasonable, and plaintiff never responded.


Plaintiff responds that Cedars had sufficient information to evaluate her section 998 offer.


As a threshold matter, she argues that any absence of information regarding her economic damages
is of no consequence because her 998 offer was an offer only to settle the noneconomic damages
portion of her case for $249,999.99, which is just below the statutory cap for noneconomic
damages in medical malpractice cases. We reject this argument because it contradicts the plain
language of the 998 offer itself, which offers to “allow judgment to be taken against [Cedars] ...
in the amount of $249,999.99” without any hint that the offer would settle only part of the case.
Even if we were to accept plaintiff's invitation to retroactively rewrite her 998 offer, Cedars still
lacked sufficient information to make an intelligent determination as to a reasonable amount of
noneconomic damages for the reasons described above. What is more, plaintiff's conduct in making
an offer as to noneconomic damages that, in her counsel's own words, was “one penny below”
the statutory cap for such damages mere weeks after serving Cedars raises more than a specter of
gamesmanship, which, as noted above, is antithetical to the legitimate operation of section 998.
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Even if we reject her retroactively narrowed reading of her 998 offer, plaintiff continues, Cedars
still had enough information to evaluate a global settlement offer because (1) Cedars had access to
her 9,662-page medical chart, (2) Cedars conducted a peer review of the operation that provided
greater information, (3) Cedars **86  had the answers to Dr. Carroll's form interrogatories, and
(4) any shortfall of information regarding damages could not in any event invalidate her 998 offer
because Cedars's objection never used the word “damages.”


However, none of these sources provided Cedars with sufficient information to evaluate plaintiff's
offer.


*929  Plaintiff's medical chart, as noted above, supplied some information regarding liability. But
it left several issues unaddressed, including plaintiff's loss of earning capacity and her pain and
suffering.


Plaintiff provided no evidence that Cedars ever conducted a peer review regarding the operation.
All she offers is her counsel's assertion that “of course” Cedars did. 7


7 Thus, the parties’ debate regarding the applicability of Evidence Code section 1157, the
evidentiary privilege applicable to such peer reviews, is irrelevant.


[17] We cannot evaluate whether plaintiff's answers to Dr. Carroll's form interrogatories provided
Cedars with sufficient information because those answers were never made part of the record
in this case. Plaintiff asserts that she tried to make them a part of the record and that the trial
court was wrong to deny her request to supplement her briefing with the interrogatory answers.
Plaintiff's request to supplement was, in effect, a motion to amend her pleading; as such, it was
governed by section 473, subdivision (b). (Garcia v. Hejmadi (1997) 58 Cal.App.4th 674, 683-684,
68 Cal.Rptr.2d 228 [request to supplement pleading so governed]; Puppo v. Larosa (1924) 194
Cal. 721, 724, 230 P. 440 [same, as to motion to tax costs].) The discretionary relief portion of
this statute applicable here only permits a trial court to allow an amendment necessitated by an
attorney's mistake or inadvertence if it is an error that “ ‘anyone could have made’ ”; put differently,
errors due to an attorney's failure to “meet the professional standard of care, such as failure ...
to properly advance an argument” provide no basis to amend. (Zamora v. Clayborn Contracting
Group, Inc. (2002) 28 Cal.4th 249, 258, 121 Cal.Rptr.2d 187, 47 P.3d 1056.) In this case, plaintiff's
attorney told the trial court that he “didn't see [the actual discovery responses forwarded to Cedars]
as necessary,” and this statement confirms that the attorney's decision to include the cover letter
accompanying the responses but to omit the responses themselves was strategic and tactical rather
than a mistake any layperson could have made.


Plaintiff's criticism of Cedars's objection lacks merit because the plain language of that document
registered an objection to the timing of plaintiff's 998 offer that applied with equal force to the



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1157&originatingDoc=I9d9106f00fb711e98f4d8d23fc0d7c2b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS473&originatingDoc=I9d9106f00fb711e98f4d8d23fc0d7c2b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997210584&pubNum=0004041&originatingDoc=I9d9106f00fb711e98f4d8d23fc0d7c2b&refType=RP&fi=co_pp_sp_4041_683&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_683 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997210584&pubNum=0004041&originatingDoc=I9d9106f00fb711e98f4d8d23fc0d7c2b&refType=RP&fi=co_pp_sp_4041_683&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_683 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924117961&pubNum=0000220&originatingDoc=I9d9106f00fb711e98f4d8d23fc0d7c2b&refType=RP&fi=co_pp_sp_220_724&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_724 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924117961&pubNum=0000220&originatingDoc=I9d9106f00fb711e98f4d8d23fc0d7c2b&refType=RP&fi=co_pp_sp_220_724&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_724 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002373621&pubNum=0004040&originatingDoc=I9d9106f00fb711e98f4d8d23fc0d7c2b&refType=RP&fi=co_pp_sp_4040_258&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_258 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002373621&pubNum=0004040&originatingDoc=I9d9106f00fb711e98f4d8d23fc0d7c2b&refType=RP&fi=co_pp_sp_4040_258&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_258 





Licudine v. Cedars-Sinai Medical Center, 30 Cal.App.5th 918 (2019)
242 Cal.Rptr.3d 76, 19 Cal. Daily Op. Serv. 267, 2019 Daily Journal D.A.R. 70


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 15


issues of liability and to the amount of damages. Cedars's purported failure to use the words
“liability” or “damages” did not somehow narrow the scope of its otherwise inclusive objection.


B. Plaintiff's further arguments
Plaintiff makes what boils down to three further categories of arguments for reversal.


*930  [18] She contends that Cedars effectively waived any right to object to the lack of
information because it never asked her to extend the deadline of her section 998 offer. We reject
this contention. Although a request for a continuance is one method by which a section 998 offeree
may put the offeror on notice that it lacks sufficient information to evaluate the offer, it is not the
only method of doing so; Cedars's objection sufficed.


**87  She asserts that the trial court erred in refusing to consider evidence that (1) Cedars's attorney
had a practice of making “boilerplate prematur[ity] claim[s]” to section 998 offers in other cases,
and (2) Cedars would have rejected plaintiff's 998 offer even if Cedars had possessed sufficient
information to evaluate it. We reject each assertion. Cedars's position regarding the timing of
section 998 offers in other cases (and, relatedly, whether plaintiff was electing to disregard Cedars's
objection in this case in light of its position in the other cases) is neither here nor there because
whether a party's 998 offer is made in good faith turns on the particular circumstances of each
case. (Arno, supra, 130 Cal.App.4th at p. 1024, 30 Cal.Rptr.3d 669.) Further, what Cedars might
or might not have done had plaintiff's offer been valid does not affect whether the offer was valid
in the first place; here, it was not.


And plaintiff posits that the trial court impermissibly required her to prove her good faith rather
than requiring Cedars to prove its absence. As noted above, the law squarely places the burden
on Cedars. (E.g., Elrod, supra, 195 Cal.App.3d at p. 700, 241 Cal.Rptr. 108.) However, plaintiff's
position that the trial court shifted that burden is not supported by the record. At no point did
the trial court indicate that the burden rested with plaintiff, and the questions the court posed to
plaintiff during the hearing sought plaintiff's input on how to refute the points Cedars had already
made in support of its motion.


DISPOSITION


The order striking plaintiff's request for prejudgment interest is affirmed. Cedars is entitled to its
costs on appeal.


Ashmann-Gerst, Acting P. J., and Chavez, J., concurred.
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A petition for a rehearing was denied January 24, 2019, and the opinion was modified to read as
printed above. Appellant's petition for review by the Supreme Court was denied March 13, 2019,
S253967.
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90 Cal.App.5th 385
Review granted. See Cal. Rules of Court 8.1105 and 8.1115


(and corresponding Comment, par. 2, concerning rule 8.1115(e)(3))
Court of Appeal, Third District, California.


Oscar J. MADRIGAL et al., Plaintiffs and Respondents,
v.


HYUNDAI MOTOR AMERICA, Defendant and Appellant.


C090463
|


Filed April 11, 2023
|


As Modified on Denial of Rehearing May 9, 2023


Synopsis
Background: Car purchasers brought action against car manufacturer under Song-Beverly
Consumer Warranty Act, alleging breaches of express and implied warranties. After jury was
sworn in on first day of trial, parties entered into stipulated settlement that left issue of costs
and attorney fees for resolution on purchasers' later motion. Purchasers filed such motion, and
manufacturer moved to strike or, alternatively, to tax purchasers' costs and expenses. The Superior
Court, Placer County, No. S-CV-0038395, Michael Jones, J., denied manufacturer's motion and
granted purchasers' motion in part, awarding them statutory attorney fees of $81,142.50 and
$17,681.05 in costs and expenses. Manufacturer appealed.


Holdings: The Court of Appeal, Krause, J., held that:


[1] collateral order doctrine permitted review of cost-and-fee order;


[2] as a matter of first impression, term “judgment” in penalty provision of offer-to-compromise
statute was not limited to judgment following trial;


[3] as a matter of first impression, terms of settlement agreement supported treating stipulated
settlement as “judgment” for purposes of offer-to-compromise statute;


[4] as a matter of first impression, application of penalty provision to settlement at hand would
serve provision's purposes;
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[5] merger doctrine did not nullify offer to compromise; and


[6] manufacturer's entry into settlement did not revoke offer to compromise under “inconsistent
action” rule.


Reversed and remanded.


Robie, P.J., filed opinion concurring in part and dissenting in part.


Procedural Posture(s): Petition for Rehearing; On Appeal; Motion for Costs; Motion for
Attorney's Fees.


West Headnotes (33)


[1] Statutes Particular Kinds of Legislative History
In determining the legislative intent underlying the passage of a bill, courts may consider
the motive or understanding of the author of the bill or other individual legislator if that
legislator's opinions regarding the purpose or meaning of the legislation were expressed
in testimony or argument to either a house of the legislature or one of its committees.


[2] Statutes Sponsors or authors
Letters from a bill's author to the governor are not properly considered in determining the
legislative intent underlying the passage of a bill.


[3] Appeal and Error Nature and source
An appealable order or judgment is a jurisdictional requirement for the Court of Appeal.


1 Case that cites this headnote


[4] Appeal and Error Origin, nature, and scope of remedies in general
The right to appeal is wholly statutory.


[5] Appeal and Error Collateral matters and proceedings
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Collateral order doctrine gave Court of Appeal jurisdiction to review trial court's order
granting car purchasers statutory attorney fees and costs, after purchasers' stipulated
settlement of their Song-Beverly Consumer Warranty Act claims against manufacturer in
agreement which reserved issues of fees and costs for trial court's resolution and which
did not require dismissal of complaint before fees and costs were paid, such that final
determination was reached on the merits but no judgment or dismissal with prejudice was
on file; order was final determination as further judicial action was not required on fees or
costs, fee issue was distinct and severable from purchasers' claims, order directed payment
of money, and either dismissal with prejudice or entry of judgment was a certainty. Cal.
Civ. Code § 1794(d); Cal. Civ. Proc. Code § 1032(a)(4).


[6] Appeal and Error Necessity of final determination
When there is no final judgment, the issue in determining the appealability of an order is
whether the order from which the appeal has been taken fits within an exception to the
“one final judgment” rule. Cal. Civ. Proc. Code § 904.1.


1 Case that cites this headnote


[7] Appeal and Error Necessity of final determination
Under the “one final judgment” rule, an appeal may be taken only from the final judgment
in an entire action. Cal. Civ. Proc. Code § 904.1.


[8] Appeal and Error Necessity of final determination
The theory behind the “one final judgment” rule is that piecemeal disposition and multiple
appeals in a single action would be oppressive and costly, and that a review of intermediate
rulings should await the final disposition of the case. Cal. Civ. Proc. Code § 904.1.


[9] Appeal and Error Affecting collateral matters and proceedings
As an exception to the “one final judgment” rule, an interim order is appealable if: (1)
the order is collateral to the subject matter of the litigation, (2) the order is final as to the
collateral matter, and (3) the order directs the payment of money by the appellant or the
performance of an act by or against appellant. Cal. Civ. Proc. Code § 904.1.


1 Case that cites this headnote
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[10] Appeal and Error Affecting collateral matters and proceedings
The collateral order doctrine allows appeal of an interlocutory order collateral to the main
issue, dispositive of the rights of the parties in relation to the collateral matter, and directing
payment of money or performance of an act.


[11] Appeal and Error Agreed or undisputed facts
When an issue involves the application of law to undisputed facts, the Court of Appeal
reviews the matter de novo.


[12] Costs, Fees, and Sanctions Statutory or contractual authorization
Damages Elements of damages in general
When authorized by statute, awards of attorney fees are expressly defined as costs, not
damages.


[13] Costs, Fees, and Sanctions Recovery more favorable than tender or offer
A burden of sorts arises for a plaintiff who rejects a valid offer to compromise under the
cost-shifting “offer to allow judgment” statute: the obligation to obtain a judgment more
favorable than the unaccepted offer. Cal. Civ. Proc. Code § 998.


1 Case that cites this headnote


[14] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
The policy behind the statutory penalty for a party who rejects an offer to compromise and
then fails to obtain a more favorable judgment is to encourage settlement by providing
a strong financial disincentive to a party, whether it be a plaintiff or a defendant, who
fails to achieve a better result than that party could have achieved by accepting his or
her opponent's settlement offer; conversely, by awarding costs to the putative settler, the
statute provides a financial incentive to make reasonable settlement offers. Cal. Civ. Proc.
Code § 998.


2 Cases that cite this headnote


[15] Costs, Fees, and Sanctions Offer of judgment in general
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Under the offer-to-compromise statute, a second offer to compromise extinguishes the
first. Cal. Civ. Proc. Code § 998.


[16] Statutes Similarity or difference
It is generally presumed that when a word is used in a particular sense in one part of a
statute, it is intended to have the same meaning if it appears in another part of the same
statute.


[17] Statutes Prior or existing law in general
Statutes Other Statutes
The legislature is deemed to be aware of existing laws and judicial constructions in effect
at the time legislation is enacted.


[18] Statutes Reports and analyses
Stray remarks in legislative analyses unrelated to the question of statutory interpretation
before the court cannot be used to contradict or augment legislative text.


[19] Statutes Plain language;  plain, ordinary, common, or literal meaning
Statutes Clarity and ambiguity;  multiple meanings
If there is no ambiguity in the language of a statute, a court presumes the legislature meant
what it said, and the plain meaning of the statute governs.


[20] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
Term “judgment,” in statutory subdivision penalizing prevailing party that rejected offer
to compromise and then failed to obtain more favorable judgment, was not limited to
judgment following trial, but, rather, could include dismissal with prejudice contemplated
by car purchasers and manufacturer in stipulated settlement of claims under Song-Beverly
Consumer Warranty Act; courts broadly construed term “judgment” in subdivision of
same statute governing requirements for valid offer to compromise, such that dismissal
with prejudice was tantamount to judgment, legislature's use of term “judgment” in
related subsections reflected term had same meaning, and legislature acquiesced in courts'
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interpretation of term as equivalent to any final resolution of the action. Cal. Civ. Code §
1790 et seq.; Cal. Civ. Proc. Code §§ 998(b), 998(c).


[21] Costs, Fees, and Sanctions Offer of judgment in general
Terms of settlement agreement between car purchasers and manufacturer, under which
manufacturer agreed to pay sum certain, with costs and fees under Song-Beverly
Consumer Warranty Act to be determined by court, and purchasers agreed to dismiss
their complaint under Act with prejudice after payment, indicated that settlement was
“judgment” within meaning of cost-shifting provision of statute governing offers to
compromise; settlement finally resolved all claims and defenses and gave manufacturer
enforceable right to dismissal with prejudice upon payment, use of stipulated settlement
procedure indicated parties meant to effect formal judgment or its equivalent, and Act's
attorney fee provision treated fees and costs as part of “judgment,” defined in same way
as offer-of-compromise statute. Cal. Civ. Code §§ 1790 et seq., 1794(d); Cal. Civ. Proc.
Code §§ 577, 664.6, 998.


[22] Compromise, Settlement, and Release Judgment and Relief
Settlement agreements pursuant to the statute governing the entry of judgment on the terms
of a stipulated settlement result not only in contractual agreements but also in judgments
that conclusively resolve the issues between the parties. Cal. Civ. Proc. Code § 664.6.


[23] Compromise, Settlement, and Release Judgment and Relief
A settlement under the statute governing the entry of judgment on the terms of a stipulated
settlement is not incidental to the management of the lawsuit; it ends the lawsuit. Cal. Civ.
Proc. Code § 664.6.


[24] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
Application of statutory provision penalizing prevailing party who rejected settlement
offer, then failed to recover more favorable judgment, to stipulated settlement resolving
car purchasers' claims against manufacturer under Song-Beverly Consumer Warranty Act,
under which purchasers agreed to dismiss complaint with prejudice once manufacturer
paid principal settlement amount and any statutory costs and fees ordered by trial court,
would serve provision's purposes of encouraging acceptance of reasonable settlement
offers, avoiding gamesmanship, and conserving judicial resources; manufacturer's offer
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was for over twice car's cash price plus accrued attorney fees, but instead of compromising,
purchasers undertook needlessly aggressive and costly litigation, settling only on day of
trial. Cal. Civ. Code § 1790 et seq.; Cal. Civ. Proc. Code § 998(c).


[25] Courts Previous Decisions as Controlling or as Precedents
Appellate opinions are not authority for propositions that are not considered and decided.


[26] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
The phrase “fails to obtain a more favorable judgment,” in the provision of the offer-to-
compromise statute penalizing a prevailing party that has rejected a reasonable offer to
compromise and then failed to obtain a more favorable judgment, plainly means that the
plaintiff fails to, or does not, meet its obligation at the conclusion of the lawsuit to obtain
a judgment more favorable than the amount stated in the offer to compromise; the phrase
does not limit the provision's reach to a plaintiff's unilateral failures or litigated results.
Cal. Civ. Proc. Code § 998(c).


2 Cases that cite this headnote


[27] Statutes Absence of Ambiguity;  Application of Clear or Unambiguous Statute or
Language
Where a statute is clear, courts will not interpret away clear language in favor of an
ambiguity that does not exist.


[28] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
Stipulated settlement of car purchasers' claims against manufacturer under Song-Beverly
Consumer Warranty Act was not written contract, and, thus, merger doctrine did not
apply to stipulated settlement so as to render manufacturer's earlier offer to compromise,
which purchasers had allowed to expire, a legal nullity for purposes of statutory provision
penalizing prevailing party who rejected reasonable offer to compromise and then failed to
obtain more favorable judgment; stipulated settlement was presented orally to trial court,
merger doctrine only applied to written contracts, and applying contract interpretation
principles to render offer to compromise inoperable would defeat purpose of statutory
provision, namely, to encourage consideration of reasonable settlement offers. Cal. Civ.
Code §§ 1625, 1790 et seq.; Cal. Civ. Proc. Code §§ 664.6, 998.
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[29] Contracts Merger in Subsequent Contract
The theory that once a contract is executed, all prior negotiations and stipulations
concerning the subject matter of that contract are considered merged therein only applies
to written contracts. Cal. Civ. Code § 1625.


[30] Costs, Fees, and Sanctions Offer of judgment in general
Under the “last offer” rule, when a party makes successive unrevoked and unaccepted
offers to compromise, the last such offer is the only operative offer with respect to the
benefits and burdens under the offer-to-compromise statute. Cal. Civ. Proc. Code § 998.


[31] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
Car manufacturer's entry into stipulated settlement of purchasers' claims under Song-
Beverly Consumer Warranty Act was not inconsistent with manufacturer's earlier offer
to compromise, and, thus, did not revoke offer to compromise, as might have precluded
statutory provision penalizing prevailing party who rejected offer to compromise, then
failed to obtain more favorable judgment, from shifting fees and costs to manufacturer,
even if manufacturer first offered settlement; manufacturer had no intent to waive right to
cost-shifting, but, rather, left costs open in settlement and then sought cost-shifting, offer
was already extinguished when it expired, and applying doctrine of inconsistent action
would undermine statutory purpose of encouraging acceptance of reasonable settlement
offers. Cal. Civ. Code § 1790 et seq.; Cal. Civ. Proc. Code § 998.


[32] Contracts Revocation or withdrawal of offer
Application of the “inconsistent action” rule, under which an offeree's power of acceptance
is terminated when the offeror takes definite action inconsistent with an intention to enter
into the proposed contract and the offeree acquires reliable information to that effect,
hinges on there being some manifestation of the offeror's intent to revoke an earlier offer
that it made. Restatement (Second) of Contracts § 43.


[33] Contracts Revocation or withdrawal of offer
For the “inconsistent action” rule to terminate an offeree's acceptance of an offer, the
offeror has to take some action that is materially inconsistent with its first offer, thereby
constructively extinguishing that prior offer.
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**148  APPEAL from a judgment of the Superior Court of Placer County, Michael W. Jones,
Judge. Reversed. (Super. Ct. No. S-CV-0038395)
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Opinion


KRAUSE, J.


*390  **149  Plaintiffs Oscar J. and Audrey M. Madrigal (plaintiffs) sued defendant Hyundai
Motor America (Hyundai) under California's automobile lemon law. Early in the case, Hyundai
made two offers to compromise under Code of Civil Procedure section 998, 1  both of which were
rejected. Litigation continued. After a jury was sworn in, plaintiffs settled with Hyundai for a
principal amount that was less than Hyundai's second section 998 offer. The parties elected to
leave the issue of costs and attorney fees for the trial court to decide upon motion. Under the
settlement agreement, once the issue of costs and attorney fees was resolved and payment was
made by Hyundai, plaintiffs would dismiss their complaint with prejudice.


1 Undesignated statutory references are to the Code of Civil Procedure.


This case presents the novel question of whether section 998’s cost-shifting penalty provisions
apply when an offer to compromise is rejected and the case ends in settlement. Under the facts of
this case, we hold that it does and therefore reverse the order of the trial court.
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FACTUAL AND PROCEDURAL BACKGROUND


Plaintiffs sued Hyundai on September 26, 2016, under the Song-Beverly Consumer Warranty Act
(Civ. Code, § 1790 et seq. (Song-Beverly Act)) alleging breaches of express and implied warranties
arising out of plaintiffs’ purchase of an allegedly defective 2012 Hyundai Elantra for a total cash
price of $24,172.73. Approximately five weeks later, on November 4, 2016, *391  Hyundai made
an initial offer to compromise under section 998, subdivision (b). Specifically, Hyundai offered to
pay plaintiffs (1) the total amount paid by plaintiffs for the vehicle at issue, including incidental or
consequential damages, as well as “an amount equal to one times the amount of actual damages,”
or (2) a fixed amount of $37,396.60, plus attorney fees of $5,000 or, alternatively, an amount
of fees determined by the trial court upon motion. Plaintiffs allowed this offer to expire without
accepting it.


On May 26, 2017, Hyundai made a second offer to compromise under section 998, again offering
the total amount paid by plaintiffs for the vehicle, including incidental or consequential damages,
plus “an amount equal to one times the amount of actual damages.” Alternatively, plaintiffs could
elect to accept a flat sum of $55,556.70, plus attorney fees of $5,000, or as determined by the
trial court upon motion. Plaintiffs also allowed this offer to expire without accepting it. Litigation
continued.


On January 3, 2019, the first scheduled day of trial, the parties reviewed their motions in limine
with the court and the trial judge urged the parties to explore settlement. To help facilitate
settlement talks, plaintiffs specifically requested tentative rulings on Hyundai's motions in limine
to exclude certain consequential, incidental, and cover damages. The court advised plaintiffs that
those motions tentatively would be granted and then took a recess.


When the trial court went back on the record, it noted that the jury had been sworn, at which point
Hyundai's counsel informed the judge that the parties “may have come to a resolution.” Following
a discussion off the record, the parties’ attorneys agreed to recite the terms of the stipulated
settlement on the record pursuant to section 664.6, 2  explaining that these **150  recitals would
“be the entirety of the settlement release in terms of the agreement.”


2 Subdivision (a) of section 664.6 provides: “If parties to pending litigation stipulate ... orally
before the court, for settlement of the case, or part thereof, the court, upon motion, may enter
judgment pursuant to the terms of the settlement. If requested by the parties, the court may
retain jurisdiction over the parties to enforce the settlement until performance in full of the
terms of the settlement.”
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Hyundai's counsel verbally presented the terms of the stipulation for settlement to the trial court,
as follows: (1) Hyundai would pay plaintiffs $39,000; (2) there would be no surrender of the
vehicle because plaintiffs no longer owned it; (3) plaintiffs would release Hyundai and the selling
dealership of “any claims that arise out of or [relate] to the facts and circumstances described in
the complaint or relating to the sale of the vehicle or relating to the service and repair history of
the subject vehicle”; (4) the settlement would be subject to section 664.6; and (5) plaintiffs could
seek “fees by motion,” to *392  “be filed within six months” of the date of settlement. Hyundai's
counsel added that plaintiffs’ counsel wanted “to make sure that the payment be made and then ...
dismissal with prejudice would only happen after payment of the restitution to the Plaintiffs and
the fees which will be [by] motion [for] fees and costs.”


The trial court then confirmed the terms of the settlement with the parties, their representatives, and
attorneys. No mention was made during the settlement colloquy of the effect, if any, of Hyundai's
section 998 offers upon the recovery of costs or fees, nor was there any discussion of what defenses
Hyundai could raise in response to the motion for costs and attorney fees.


Plaintiffs thereafter filed their motion for costs and attorney fees as prevailing parties under
section 1032, subdivision (a)(4), and the Song-Beverly Act (Civ. Code, § 1794, subd. (d)), seeking
$207,438.75 in fees (comprised of $138,292.50 in base fees with a lodestar enhancement of
$69,146.25), and $20,865.83 in costs and expenses, totaling $228,304.58.


In response, Hyundai filed a motion to strike or, in the alternative, tax plaintiffs’ costs and expenses.
It argued, among other things, that plaintiffs’ ultimate settlement was for $16,556.70 less than its
second section 998 offer. In Hyundai's view, it was “undisputed that Plaintiffs[ ] failed to obtain
a more favorable judgment than the Second 998 Offer.” It thus sought “to have at least all costs
incurred after the Second 998 Offer (dated May 26, 2017) stricken.” In effect, Hyundai asked
the trial court to strike or tax $20,242.88 in plaintiffs’ costs and expenses, leaving only $622.95
recoverable. In the alternative, Hyundai asked the trial court to tax plaintiffs’ costs as unreasonable
and unnecessary, providing specific line-item analyses.


Hyundai also filed an opposition to the motion for attorney fees. As relevant here, Hyundai argued
that because plaintiffs failed to obtain a judgment more favorable than Hyundai's second section
998 offer, plaintiffs could not recover any costs or fees incurred after May 26, 2017, the date of
that offer.


In an order filed on July 18, 2019, the trial court summarily rejected Hyundai's section 998
arguments, explaining that “[t]he purpose of the statute is to encourage settlement of lawsuits prior
to trial. [Citation.] In this case, the parties settled the case prior to trial, and as there was no trial,
no judgment or award was rendered. Accordingly, ... section 998 does not apply.”
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After reviewing the billing statements submitted by plaintiffs from “three separate law firms and
16 separate attorneys,” the trial court said that it *393  “observed numerous **151  instances
of duplicative billing, billing for tasks that do not appear reasonably necessary to the conduct of
the litigation, and unreasonable amounts of time spent on various tasks.” It went on to observe
that “[t]his particular case did not involve overly complex issues, or unique procedural demands.
Litigation of this case involved limited written discovery, depositions, and two motions to strike....
As noted by the parties, the law firms involved in this action have tried multiple cases against one
another, with each following a similar pattern. The same basic motions in limine, exhibit lists, and
other pleadings are used.” It ultimately declined to apply a multiplier and reduced substantially
the base amounts sought, awarding plaintiffs just $81,142.50 in attorney fees and $17,681.05 in
costs and expenses.


Plaintiffs served by mail on August 1, 2019, and filed on August 5, 2019, a “notice of entry of
judgment or order” form. On September 23, 2019, Hyundai filed a notice of appeal and, after a
number of briefing extensions requested by the parties, as well as supplemental briefing solicited
by this court, the case was fully briefed on May 13, 2022 and argued on February 24, 2023.


DISCUSSION 3


3 Plaintiffs have filed two requests for judicial notice. The first request is ruled upon as follows:
(1) granted as to exhibits B through E; and (2) denied as to exhibit A. The second request is
ruled upon as follows: (1) granted as to exhibits 4, 5 and 6; and (2) denied as to exhibits 1,
2 and 3. “In determining the legislative intent underlying the passage of a bill, courts may
consider the motive or understanding of the author of the bill or other individual legislator if
that ‘legislator's opinions regarding the purpose or meaning of the legislation were expressed
in testimony or argument to either a house of the Legislature or one of its committees
....’ [Citation.]” (South Bay Creditors Trust v. General Motors Acceptance Corp. (1999) 69
Cal.App.4th 1068, 1079, 82 Cal.Rptr.2d 1, italics added.) Letters from a bill's author to the
Governor are not properly considered. (See McDowell v. Watson (1997) 59 Cal.App.4th
1155, 1161, fn. 3, 69 Cal.Rptr.2d 692.) Exhibits A, 1, 2 and 3 are not proper subjects of
judicial notice under this authority.


[1]  [2] The principal issue before us is whether the penalty provisions of section 998 apply when
a case ends, not with a judgment after trial, but with a settlement that provides for the payment
of money by defendant in exchange for a dismissal with prejudice by the plaintiff. Before we
address the merits, however, we consider the threshold question of whether we have jurisdiction
to entertain this appeal.
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*394  I


Appealability


[3]  [4] “An appealable order or judgment is a jurisdictional requirement. [Citations.] ‘The
right to appeal is wholly statutory. [Citation.] ... [S]ection 904.1 lists appealable judgments and
orders.’ [Citation.]” (Sanchez v. Westlake Services, LLC (2022) 73 Cal.App.5th 1100, 1105, 289
Cal.Rptr.3d 93.) Orders awarding attorney fees and costs often are appealable under section 904.1,
subdivision (a)(2), but not “until the final judgment in the matter has been entered.” (Marsh v.
Mountain Zephyr, Inc. (1996) 43 Cal.App.4th 289, 297, 50 Cal.Rptr.2d 493.)


In its notice of appeal, Hyundai stated that it was appealing the trial court's order on fees and costs
on the ground that it constitutes an order after judgment under section 904.1, subdivision (a)(2). 4


Although plaintiffs filed a “notice of entry of judgment **152  or order” on August 5, 2019, no
judgment appears yet in the record.


4 Hyundai also paradoxically checked boxes indicating that its appeal was taken in accordance
with the “premature notice of appeal” provisions of California Rules of Court, rule 8.104(d)
(1) and (2).


The status of the judgment in this case is a bit muddled owing to the way in which the parties agreed
to settle the dispute. Although all the legal issues in the complaint were resolved by the stipulated
settlement, the parties agreed that the request for dismissal of the complaint with prejudice (a
common proxy for final judgment) would be filed only after payment of the $39,000 settlement
amount and any fees and costs awarded by the trial court. Since any order awarding fees and costs
was almost certain to be challenged on appeal, that meant the filing of the request for dismissal
would effectively be delayed until after appellate review of the fees and costs order is complete.
This set up the “catch-22” in which we find ourselves, with a final determination on the merits,
but no judgment or dismissal with prejudice on file.


[5] In supplemental briefing, 5  Hyundai pivoted away from section 904.1 to argue that the
challenged order is an appealable collateral order, citing *395  Apex LLC v. Korusfood.com (2013)
222 Cal.App.4th 1010, 1015-1016, 166 Cal.Rptr.3d 370 [in the absence of a judgment, order
granting attorney fees found directly appealable under the collateral order doctrine].) Plaintiffs
agree with Hyundai on this point, and both sides urge us to review the order. We agree that, in view
of the unique terms of this settlement, which does not require plaintiffs to file a dismissal prior to
payment of fees and costs despite the parties’ final resolution of issues in the trial court, we may
properly review the challenged order under the collateral order doctrine.
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5 Hyundai did not address the issue of appealability until invited to do so by this court. Hyundai
is admonished for failing to address jurisdiction in its opening brief. (Cal. Rules of Court,
rule 8.204(a)(2)(B) [an opening brief must “[s]tate that the judgment appealed from is final,
or explain why the order appealed from is appealable”].) Counsel also is cautioned against
citing unpublished California appellate opinions, as it does on page 27 of appellant's reply
brief. (Cal. Rules of Court, rule 8.1115(a).) Finally, it is inappropriate for Hyundai's counsel
to personally attack plaintiffs’ counsel's motives in rejecting the company's section 998 offers
(or the alleged motives of all plaintiffs’ attorneys in general who litigate cases under the
Song-Beverly Act), as it does in its reply brief. The only question before us is the proper
interpretation and application of section 998.


[6]  [7]  [8]  [9]  [10] “[When] there is no final judgment ..., the issue is whether the order from
which the appeal has been taken fits within an exception to the one final judgment rule codified
in ... section 904.1.” (Sese v. Wells Fargo Bank N.A. (2016) 2 Cal.App.5th 710, 714-715, 206
Cal.Rptr.3d 715.) 6  “A recognized exception to the ‘one final judgment’ rule is that an interim order
is appealable if: [¶] 1. The order is collateral to the subject matter of the litigation, [¶] 2. The order is
final as to the collateral matter, and [¶] 3. The order directs the payment of money by the appellant
or the performance of an act by or against appellant. [Citations.]” (Marsh v. Mountain Zephyr,
Inc., supra, 43 Cal.App.4th at pp. 297-298, 50 Cal.Rptr.2d 493.) In short, the collateral order
doctrine allows appeal of “an interlocutory order **153  collateral to the main issue, dispositive
of the rights of the parties in relation to the collateral matter, and directing payment of money or
performance of an act.” (In re Marriage of Skelley (1976) 18 Cal.3d 365, 368, 134 Cal.Rptr. 197,
556 P.2d 297.)


6 Under the one final judgment rule, “ ‘an appeal may be taken only from the final judgment
in an entire action.’ ” (Molien v. Kaiser Foundation Hospitals (1980) 27 Cal.3d 916, 921,
167 Cal.Rptr. 831, 616 P.2d 813, quoting Tenhet v. Boswell (1976) 18 Cal.3d 150, 153, 133
Cal.Rptr. 10, 554 P.2d 330.) “ ‘The theory [behind the rule] is that piecemeal disposition
and multiple appeals in a single action would be oppressive and costly, and that a review of
intermediate rulings should await the final disposition of the case.’ [Citations.]” (Griset v.
Fair Political Practices Com. (2001) 25 Cal.4th 688, 697, 107 Cal.Rptr.2d 149, 23 P.3d 43.)


Here, the trial court's order on attorney fees and costs meets all the requirements of the collateral
order doctrine. It qualifies as a “final determination” because “ ‘further judicial action is not
required on the matters dealt with by the order.’ ” (Apex LLC v. Korusfood.com, supra, 222
Cal.App.4th at p. 1016, 166 Cal.Rptr.3d 370.) The issue of attorney fees is a “collateral matter”
because it is “ ‘distinct and severable’ from the subject matter of the underlying litigation” (ibid.),
which involved plaintiffs’ entitlement to recovery under the Song-Beverly Act. “Finally, by
awarding attorney fees [and costs] ..., the order directs the payment of money.” (Ibid.) We therefore
find jurisdiction on this basis.
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In finding jurisdiction under the collateral order doctrine, we reiterate that the fees and costs
ruling is only an “interim” order for purposes of appealability due to the peculiar timing created
by the settlement agreement. The *396  trial court's order granting fees and costs would plainly
be appealable under section 904.1, subdivision (a)(2) had it been issued after dismissal of the
complaint with prejudice. However, owing to the terms of this specific settlement, a request for
dismissal with prejudice will not be filed until costs and fees are not only awarded, but paid. At
that point, however, plaintiffs will be obligated to file the request for dismissal. Alternatively, if
Hyundai fails to pay plaintiffs what they are owed (or plaintiffs fail to dismiss the action), the
parties may invoke their remedies under section 664.6 to enforce the settlement terms. We see no
reason to refuse to address the merits based on this technicality, when dismissal with prejudice, or,
in the case of nonperformance, entry of judgment, is a certainty. To do so would require Hyundai to
pay fees and costs to plaintiffs, plaintiffs to dismiss the action, and then Hyundai to refile the same
appeal that is presently before us, which may in turn trigger refunds or additional payments. 7  As
the collateral order doctrine provides us with a clear path to jurisdiction in view of the procedural
quandary created by the settlement, and the parties agree to its application, we find jurisdiction
under the doctrine and turn to the merits.


7 Such an approach could also potentially contravene the terms of the parties’ settlement
agreement, as it would require dismissal of the case before any additional payment of costs
and fees that may be ordered following remand after appeal.


II


Section 998’s Application to Settlements


[11] The issue presented here is whether the trial court erred in ruling that section 998 does not
apply when a case ends in settlement. This appears to be a question of first impression. “Because
this issue involves the application of law to undisputed facts, we review the matter de novo.
[Citation.]” (Martinez v. Brownco Construction Co. (2013) 56 Cal.4th 1014, 1018, 157 Cal.Rptr.3d
558, 301 P.3d 1167 (Martinez).)


On appeal, Hyundai raises two principal arguments as to why the trial court's fees and costs order
should be reversed: (1) the stipulation to settlement under section 664.6 “calling for dismissal of
the entire action with prejudice constituted a ‘judgment’ within the meaning” of section 998; or,
alternatively, (2) the “voluntary dismissal of the entire action with prejudice constitutes a failure
by [plaintiffs] to obtain a judgment or award of any kind,” **154  triggering the cost-shifting
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provisions of section 998. The Civil Justice Association of California filed an amicus curiae brief
in favor of Hyundai's position.


Plaintiffs counter: (1) section 998 does not apply in cases that resolve by way of settlement; (2)
regardless, Hyundai cannot show the second *397  section 998 offer was more favorable than
a nonexistent judgment or award, or a judgment or award that contains subjective, nonfinancial
benefits; and (3) section 998 provides no basis for reducing attorney fees or costs in a case brought
under the Song-Beverly Act in which a plaintiff prevails. 8  Consumer Attorneys of California filed
an amicus curiae brief in favor of plaintiffs’ position.


8 We can dispatch the third argument quickly. In Duale v. Mercedes-Benz USA, LLC (2007)
148 Cal.App.4th 718, 56 Cal.Rptr.3d 19, this court considered whether the defendant-seller's
section 998 offer affected the costs and attorney fees recoverable by the plaintiff under the
Song-Beverly Act. (Id. at p. 726, 56 Cal.Rptr.3d 19.) We found the trial court erred in holding
that the more specific provisions of the Song-Beverly Act trumped the “general provisions”
of sections 998 and 1032. Instead, we held that the language of these statutes could be
harmonized with the Song-Beverly Act. (Duale, supra, at p. 726, 56 Cal.Rptr.3d 19, citing
Murillo v. Fleetwood Enterprises, Inc. (1998) 17 Cal.4th at 985, 992, 73 Cal.Rptr.2d 682,
953 P.2d 858 [applying section 998 in a Song-Beverly Act case].) We see no reason to stray
from this precedent.


We agree with Hyundai that the terms of the stipulated settlement under section 664.6 constituted
a “judgment” within the meaning of section 998, subdivision (c) and that the trial court should
have examined the parties’ entitlement to costs and attorney fees through the lens of that statute.


A. Relevant background on section 998
[12] Under section 998, the costs allowed to the prevailing party under section 1032, including
statutory attorney fees, 9  “shall be withheld or augmented as provided in this section.” (§ 998,
subd. (a).) Pursuant to this long-standing law, a party to a civil action—plaintiff or defendant—
may serve upon any other party an offer to “allow judgment to be taken or an award to be entered
in accordance with the terms and conditions stated at that time. The written offer shall include
a statement of the offer, containing the terms and conditions of the judgment or award, and a
provision that allows the accepting party to indicate acceptance of the offer by signing a statement
that the offer is accepted.” (§ 998, subd. (b), italics added.) “If an offer made by a defendant is
not accepted and the plaintiff fails to obtain a more favorable judgment or award, the plaintiff
shall not recover his or her postoffer costs and shall pay the defendant's costs from the time of the
offer.” (§ 998, subd. (c)(1), italics added.) Hence, the only question asked by subdivision (c)(1)
of the statute is whether the plaintiff who rejected the offer obtained, or failed to obtain, a “more
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favorable judgment” through continued litigation. It says nothing about the timing or form of that
judgment, whether after trial, summary judgment, settlement, or otherwise.


9 Plaintiffs sought attorney fees under the Song-Beverly Act. (Civ. Code, § 1794, subd. (d).)
“When authorized by statute, awards of attorney's fees are expressly defined as costs, not
damages. [Citation.]” (Elton v. Anheuser-Busch Beverage Group, Inc. (1996) 50 Cal.App.4th
1301, 1308, 58 Cal.Rptr.2d 303.)


*398  In Mon Chong Loong Trading Corp. v. Superior Court (2013) 218 Cal.App.4th 87,
159 Cal.Rptr.3d 575, the Court of Appeal examined whether a plaintiff's voluntary dismissal
constituted a failure to obtain a more favorable judgment, thus triggering the defendant's right to
cost shifting under section 998. ( **155  Id. at p. 91, 159 Cal.Rptr.3d 575.) In holding that it did,
the court explained that “section 998’s ‘more favorable judgment or award’ language describes
the necessary condition for relieving the refusing party of its obligation to pay .... The appropriate
moment for a court to assess whether a more favorable judgment or award has been obtained is
at the conclusion of the lawsuit.” (Id. at p. 93, 159 Cal.Rptr.3d 575, italics omitted.) “Section 998
does not require that the [offering defendant] achieve any specific result; the [statute] is triggered
‘[i]f ... plaintiff fails to obtain a more favorable judgment or award ....’ (§ 998, subd. (c)(1) ....) By
its plain language, it requires that the plaintiff who refused the reasonable settlement offer obtain
a more favorable judgment” to avoid application of section 998. (Id. at p. 94, 159 Cal.Rptr.3d 575,
original italics.)


[13] From the foregoing authorities we conclude that a burden of sorts arises for a plaintiff who
rejects a valid offer to compromise under section 998—the obligation to obtain a judgment more
favorable than the unaccepted offer.


[14] The policy behind section 998 penalties is well established. “It is to encourage settlement
by providing a strong financial disincentive to a party—whether it be a plaintiff or a defendant
—who fails to achieve a better result than that party could have achieved by accepting his or her
opponent's settlement offer. (This is the stick. The carrot is that by awarding costs to the putative
settler the statute provides a financial incentive to make reasonable settlement offers.)” (Bank
of San Pedro v. Superior Court (1992) 3 Cal.4th 797, 804, 12 Cal.Rptr.2d 696, 838 P.2d 218,
superseded by statute as stated in Quiles v. Parent (2017) 10 Cal.App.5th 130, 144, 215 Cal.Rptr.3d
858; Chen v. BMW of North America, LLC (2022) 87 Cal.App.5th 957, 961, 303 Cal.Rptr.3d 703
[section 998, subdivision (c)(1) “encourages acceptance of reasonable offers by penalizing a party
who does not accept a settlement offer and then fails to achieve a better result through continued
litigation”]; Mesa Forest Products, Inc. v. St. Paul Mercury Ins. Co. (1999) 73 Cal.App.4th 324,
330, 86 Cal.Rptr.2d 398 [section 998 penalizes a party “ ‘who fails to accept what, in retrospect,
is seen to have been a reasonable offer’ ”]; Meister v. Regents of University of California (1998)
67 Cal.App.4th 437, 450, 78 Cal.Rptr.2d 913 [“The basic premise of section 998 is that plaintiffs
who reject reasonable settlement offers and then obtain less than the offer should be penalized
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for continuing the litigation”]; Hurlbut v. Sonora Community Hospital (1989) 207 Cal.App.3d
388, 408, 254 Cal.Rptr. 840 [section 998’s purpose is to “punish[ ] a party who fails to accept a
reasonable offer from the other party,” italics omitted].)


*399  B. Analysis
[15] Hyundai's operative section 998 offer in the amount of $55,556.70, dated May 26, 2017, 10


was rejected by plaintiffs through inaction and was deemed withdrawn. (See § 998, subd. (b)(2).)
Just before trial began, however, the parties privately resolved all the legal issues in the case and
stipulated to a settlement enforceable under section 664.6 whereby Hyundai would pay $39,000,
and an amount of costs and attorney fees to be decided by the trial court on a contested motion, after
which plaintiffs would be required to dismiss their complaint with **156  prejudice. In response
to plaintiffs’ fees and costs motion, Hyundai invoked section 998, subdivision (c) and urged the
trial court to tax or deny recovery of any fees or costs incurred after May 26, 2017. The trial court
refused, reasoning that section 998’s cost-shifting provisions do not apply to cases that end in
settlement, and that because there was no trial, no judgment was rendered.


10 Hyundai's May 2017 offer to compromise is the operative one because a second offer under
section 998 extinguishes the first. (Wilson v. Wal-Mart Stores, Inc. (1999) 72 Cal.App.4th
382, 392, 85 Cal.Rptr.2d 4, as mod. on denial of rehg. May 20, 1999.)


By its plain terms, section 998 does not exclude cases that end in settlement, or limit its cost-
shifting provisions to cases that end in a judgment after trial, so we first examine the trial court's
conclusion from the perspective of whether the final resolution of this case—payment of money in
exchange for dismissal with prejudice of the complaint—effected a “judgment” within the meaning
of section 998, subdivision (c).


1. Judgment under section 998


Section 998 does not define the term “judgment.” The term “judgment” also has not been
interpreted in the specific context we now consider, i.e., where a plaintiff who rejects a section
998 offer later settles for an amount less than the offer to compromise and agrees to dismiss their
complaint with prejudice. (§ 998, subd. (c) [cost-shifting provision applies to a plaintiff who rejects
a section 998 offer and “fails to obtain a more favorable judgment”].)


The term “judgment” has, however, been construed repeatedly by courts under subdivision (b) of
section 998, which outlines the requirements for a valid offer and acceptance under the statute.
That subdivision requires that a valid offer under section 998 must “allow judgment to be taken”
and set forth the “terms and conditions of the judgment.” In construing the term “judgment” in
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that context, courts have given the term a broad interpretation consistent with the statute's purpose
to encourage parties to make and accept *400  reasonable offers to compromise, permitting the
statute to effectuate settlements based on a practical, rather than a literal, definition of “judgment.”


For example, in DeSaulles v. Community Hospital of Monterey Peninsula (2016) 62 Cal.4th 1140,
202 Cal.Rptr.3d 429, 370 P.3d 996 (DeSaulles), our Supreme Court rejected the argument that a
compromise offer was invalid under section 998 because it called for payment of money to the
plaintiff and dismissal of the action rather than entry of judgment in the plaintiff's favor. Endorsing
the expansive definition of “judgment” set forth in Goodstein v. Bank of San Pedro (1994) 27
Cal.App.4th 899, 32 Cal.Rptr.2d 740 (Goodstein), the Supreme Court held: “ ‘[A]s between the
parties thereto and for purposes of enforcement of settlement agreements, a compromise agreement
contemplating payment by defendant and dismissal of the action by plaintiff is the legal equivalent
of a judgment in plaintiff's favor.’ ” (DeSaulles, supra, at p. 1155, 202 Cal.Rptr.3d 429, 370 P.3d
996, citing Goodstein, supra, 27 Cal.App.4th at p. 907, 32 Cal.Rptr.2d 740, italics added.) Thus,
the Supreme Court agreed that the term “judgment” in section 998 is meant to include its functional
equivalents, such as dismissal of a case with prejudice.


Other intermediate appellate courts, including this one, similarly have held that “[a]lthough section
998 refers to entry of a judgment or award, an offer that provides for the plaintiff's dismissal of the
action with prejudice is a valid form of offer within section 998.” (Hartline v. Kaiser Foundation
Hospitals (2005) 132 Cal.App.4th 458, 470, 33 Cal.Rptr.3d 713; Peterson v. John Crane, Inc.
(2007) 154 Cal.App.4th 498, 504, 65 Cal.Rptr.3d 185 [same].) Thus, “a dismissal with prejudice is
tantamount to a judgment and a final **157  disposition of the case, and ... therefore in accord with
section 998.” (On-Line Power, Inc. v. Mazur (2007) 149 Cal.App.4th 1079, 1085, 57 Cal.Rptr.3d
698; see also Estate of Redfield (2011) 193 Cal.App.4th 1526, 1533, 124 Cal.Rptr.3d 402 [a
“dismissal with prejudice following a settlement constitutes a final judgment on the merits”].)


[16] While these cases address the definition of “judgment” in subdivision (b) of section 998,
their authority guides our interpretation of the term “judgment” in subdivision (c)(1) of the statute.
That is because it is “generally presumed that when a word is used in a particular sense in one
part of a statute, it is intended to have the same meaning if it appears in another part of the same
statute.” (People v. Dillon (1983) 34 Cal.3d 441, 468, 194 Cal.Rptr. 390, 668 P.2d 697.) This
interpretive maxim is especially apt here given that application of the statute requires a comparison
between the terms and conditions of the “judgment” proposed in Hyundai's section 998 offer (§
998, subd. (b)), and the “judgment” ultimately obtained by plaintiffs. (§ 998, subd. (c)(1).) While
the use of the term “judgment” in the two subdivisions is not identical, it is still reasonable to
conclude that by setting *401  up a comparison between the “judgment” in the offer to compromise
and the “judgment” later obtained, and using identical language to do so, the Legislature meant
for both terms to be construed in a similarly flexible way.
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[17]  [18]  [19] Further, the Legislature “ ‘is deemed to be aware of existing laws and judicial
constructions in effect at the time legislation is enacted.’ ” (People v. Frahs (2020) 9 Cal.5th 618,
634, 264 Cal.Rptr.3d 292, 466 P.3d 844.) The Legislature has amended section 998 numerous times
over the past 25 years, most recently in 2015. (Stats. 2015, ch. 345, § 2; see also Stats. 1997, ch.
892, § 1; Stats. 1999, ch. 353, § 1; Stats. 2001, ch. 153, § 1; Stats. 2005, ch. 706, § 13.) Goodstein
and other cases cited above were decided well before the Legislature last amended section 998
in 2015, yet it has never amended the statute to contravene the holding that the term “judgment”
was equivalent to any final resolution of the action, including a dismissal with prejudice, nor have
the words “at trial” been added after the phrase “more favorable judgment” where it appears in
the statute. 11  The Legislature's failure to amend section 998 in the face of this authority, while
not conclusive, can be presumed to signify legislative acquiescence in the decisions finding that
entry of a formal judgment is not required to trigger section 998’s cost-shifting provisions. (People
v. Escobar (1992) 3 Cal.4th 740, 750-751, 12 Cal.Rptr.2d 586, 837 P.2d 1100 [“[W]here the
Legislature amends a statute without altering a consistent and long-standing judicial interpretation
of its operative language, courts generally indulge in a presumption that the Legislature has ratified
that interpretation”].)


11 We disagree with plaintiffs’ assertion that the “Legislature has long understood that a
‘judgment’ meant a judgment after trial—that is, a judgment as an adjudicatory result.” Our
dissenting colleague makes a similar contention, citing language from a committee analysis
relating to a 1997 amendment to section 998 that expanded the statute's reach to arbitration
proceedings. (Conc. & dis. opn. post, at p. 170.) We need not resort to legislative history here
given that neither section 998, subdivision (b) nor (c)(1) contain the words “after trial” or
“at trial” or any such qualifier related to the word “judgment.” Stray remarks in legislative
analyses unrelated to the question before us cannot be used to contradict or augment
legislative text. “If there is no ambiguity in the language, we presume the Legislature meant
what it said, and the plain meaning of the statute governs. [Citation.]” (Hunt v. Superior
Court (1999) 21 Cal.4th 984, 1000, 90 Cal.Rptr.2d 236, 987 P.2d 705.)


**158  [20] Based on the foregoing, we find it proper to interpret broadly the term “judgment” in
subdivision (c)(1) of section 998 in the same way that courts have interpreted it in subdivision (b).
Both the case law and the Legislature's acquiescence thereto promote a more expansive reading of
the term. This includes, as the courts have repeatedly explained, construing the term “judgment”
to include a dismissal with prejudice, like the one agreed to by the parties in this case.


*402  2. The structure and terms of the settlement in this case support the
finding that the case ended with a judgment within the meaning of section 998



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051311825&pubNum=0007052&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=RP&fi=co_pp_sp_7052_634&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_634 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051311825&pubNum=0007052&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=RP&fi=co_pp_sp_7052_634&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_634 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS2&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS13&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994171937&pubNum=0004041&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992183623&pubNum=0004040&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=RP&fi=co_pp_sp_4040_750&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_750 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992183623&pubNum=0004040&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=RP&fi=co_pp_sp_4040_750&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_750 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999256729&pubNum=0004040&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=RP&fi=co_pp_sp_4040_1000&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1000 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999256729&pubNum=0004040&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=RP&fi=co_pp_sp_4040_1000&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1000 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Madrigal v. Hyundai Motor America, 90 Cal.App.5th 385 (2023)
307 Cal.Rptr.3d 144, 23 Cal. Daily Op. Serv. 3396, 2023 Daily Journal D.A.R. 3121


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 21


[21] The stipulated settlement here has several other indicia of a final judgment under section
998. First, there is no question that it resulted in a final determination of the parties’ rights within
the meaning of section 577. (§ 577 [“A judgment is the final determination of the rights of the
parties in an action or proceeding”].) To be sure, the settlement resolved all the claims and defenses
alleged in the pleadings with a payment by Hyundai in exchange for a release of the company and
the selling dealership for “any claims that arise out of or [relate] to the facts and circumstances
described in the complaint or relating to the sale of the vehicle or relating to the service and repair
history of the subject vehicle.” The only “nonfinal” aspects of the stipulated resolution were the
amount of attorney fees and costs owed and the delayed filing of the request for dismissal with
prejudice which, as discussed above, is dictated by the terms of the parties’ settlement. But there
is no question that Hyundai has an enforceable right to dismissal with prejudice, a proxy for final
judgment on the merits (Estate of Redfield, supra, 193 Cal.App.4th at p. 1533, 124 Cal.Rptr.3d
402), once the attorney fees and costs issue is finally resolved and the money is paid. 12


12 In fact, at oral argument, counsel for plaintiffs conceded that the settlement agreement
contemplated entry of judgment following the fee award.


[22]  [23] Second, the parties’ use of section 664.6 as the vehicle to memorialize their agreement
supports the proposition that the settlement was intended to effect a final judgment. Section
664.6, subdivision (a) provides, in pertinent part, that where, as here, parties to pending litigation
stipulate orally before the court for settlement of the case, “the court, upon motion, may enter
judgment pursuant to the terms of the settlement.” This statute provides a streamlined method
for reducing a stipulated settlement to judgment. “Section 664.6 was enacted to provide a
summary procedure for specifically enforcing a settlement contract without the need for a new
lawsuit. [Citations.]” (Weddington Productions, Inc. v. Flick (1998) 60 Cal.App.4th 793, 809, 71
Cal.Rptr.2d 265.) Thus, “settlement agreements pursuant to section 664.6 ... result not only in
contractual agreements but also in judgments that conclusively resolve the issues between the
parties.” (DeSaulles, supra, 62 Cal.4th at p. 1153, 202 Cal.Rptr.3d 429, 370 P.3d 996.) A settlement
under this provision “is not incidental to the management of the lawsuit; it ends the lawsuit.” (Levy
v. Superior Court (1995) 10 Cal.4th 578, 583, 41 Cal.Rptr.2d 878, 896 P.2d 171.) By entering
into the settlement pursuant to section 664.6, the parties ensured the settlement would result in
either dismissal with prejudice (where the parties fully performed) or formal entry of judgment
(where a party failed to perform). In other words, *403  the parties relied on section 664.6 to craft
a settlement effecting a final, formal judgment or its functional equivalent.


**159  Finally, we find support in the attorney fees provision of the Song-Beverly Act under
which plaintiffs sought attorney fees and costs under the stipulated settlement. Civil Code section
1794, subdivision (d) provides that a prevailing vehicle purchaser “shall be allowed by the court
to recover as part of the judgment a sum equal to the aggregate amount of costs and expenses,
including attorney's fees based on actual time expended, determined by the court to have been
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reasonably incurred by the buyer in connection with the commencement and prosecution of such
action.” (Italics added.)


The stipulated settlement indisputably permits plaintiffs to recover some amount of costs and
attorney fees under Civil Code section 1794, subdivision (d) “as part of the judgment.” This
further evinces the parties’ intent that the settlement function as, or would lead to, a judgment. 13


It is worth noting that appellate courts have defined “judgment” under Civil Code section 1794
consistent with the definition of “judgment” in section 998. (Wohlgemuth v. Caterpillar Inc. (2012)
207 Cal.App.4th 1252, 1259-1263, 144 Cal.Rptr.3d 545; Hyundai Motor America v. Superior
Court (2015) 235 Cal.App.4th 418, 424-425, 185 Cal.Rptr.3d 349.) In Wohlgemuth, the Fifth
Appellate District considered whether a pretrial dismissal with prejudice pursuant to a settlement
agreement constituted a “judgment” for purposes of seeking fees under the Song-Beverly Act.
(Wohlgemuth, supra, at pp. 1259-1260, 144 Cal.Rptr.3d 545.) In finding that it did, the court
reasoned that such final dispositions, though not formal judgments, are tantamount to judgments
for purposes of section 998. (Wohlgemuth, at p. 1263, 144 Cal.Rptr.3d 545, citing Goodstein, supra,
27 Cal.App.4th at p. 907, 32 Cal.Rptr.2d 740.) It then applied this same rationale from the section
998 caselaw to Civil Code section 1794, subdivision (d) ’s definition of judgment, endorsing the
same broad interpretation. (Wohlgemuth, at p. 1263, 144 Cal.Rptr.3d 545.)


13 Consistent with these terms, plaintiffs served and filed a notice of entry of judgment or order
after issuance of the trial court's ruling on fees and costs, raising the inference that, at least
by the time the trial court awarded costs and attorney fees, they believed it constituted a final
determination of the parties’ rights.


Given that the Song-Beverly Act's definition of “judgment” mirrors section 998’s definition of
“judgment,” it would be inconsistent to conclude that the settlement resulted in a judgment
triggering application of the Song-Beverly Act's fees provision, but did not result in a judgment
triggering application of section 998, subdivision (c)’s cost-shifting provisions, when the term
“judgment” in both statutes has been construed in the same way.


*404  3. The policy underlying section 998 supports
application of the statute to the settlement reached in this case


We further find that the policy considerations underlying section 998 support our conclusion here.
As discussed earlier, “section 998 is a cost-shifting statute which encourages the settlement of
actions, by penalizing parties who fail to accept reasonable pretrial settlement offers. A plaintiff
who refuses a reasonable pretrial settlement offer and subsequently fails to obtain a ‘more
favorable judgment’ is penalized by a loss of prevailing party costs and an award of costs in
the defendant's favor.” (Heritage Engineering Construction, Inc. v. City of Industry (1998) 65
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Cal.App.4th 1435, 1439, 77 Cal.Rptr.2d 459.) “The goal has been to apply [section 998] in a
manner which best promotes its purpose. [Citation.]” ( **160  Guzman v. Visalia Community Bank
(1999) 71 Cal.App.4th 1370, 1375, 84 Cal.Rptr.2d 581.)


[24] The trial court found that section 998’s policy of encouraging settlement was met by the
stipulated settlement in this case, a finding that plaintiffs urge us to endorse. But the policy behind
section 998’s cost-shifting penalty provisions supports the conclusion that the statute is designed
not to encourage pretrial settlements generally, but specifically to encourage the acceptance of
offers to compromise within the parameters of the statute by using the stick of postoffer costs
and fees against reluctant offerees. (Poster v. Southern Cal. Rapid Transit Dist. (1990) 52 Cal.3d
266, 270, 276 Cal.Rptr. 321, 801 P.2d 1072 [“Section 998 clearly reflects this state's policy of
encouraging settlements. [Citations.] In order to encourage parties to accept reasonable settlement
offers made pursuant to the section, subdivisions (c) and (d) of section 998 afford the offeror
a remedy against a party who has failed to accept a statutory settlement offer that proves to be
reasonable,” italics added].)


Applying section 998’s “carrot and stick” approach to settlements like the one here furthers the
statute's policy of avoiding gamesmanship and encouraging careful consideration and acceptance
of reasonable offers to compromise. (See Martinez, supra, 56 Cal.4th at p. 1021, 157 Cal.Rptr.3d
558, 301 P.3d 1167 [“If a proposed rule would encourage gamesmanship or spawn disputes over
the operation of section 998, rejection of the rule is appropriate”].) Hyundai's operative section
998 offer was for approximately $56,000, more than twice the total cash price of the plaintiff's
vehicle, plus attorney fees incurred to the point of the offer. After allowing the offer to expire,
plaintiffs continued to vigorously litigate the case for more than 18 months, using three law firms,
16 attorneys, and billing practices with “numerous instances of duplicative billing, billing for tasks
that do not appear reasonably necessary to the conduct of the litigation, and unreasonable amounts
of time spent on various tasks.” The trial court found that neither the procedural nor substantive
complexity of the case *405  required such robust litigation and awarded plaintiffs’ counsel far
less in attorney fees than they were seeking.


The purpose of conserving judicial resources and encouraging early settlements by imposing a
strong financial disincentive on a party that fails to obtain a judgment more favorable than a
rejected offer to compromise would be substantially undercut by reading the phrase “at trial”
into section 998, subdivision (c). The same is true of engrafting a vague limitation under which
cost shifting is triggered only when the plaintiff's “unilateral action” results in a judgment less
favorable than a previously rejected offer to compromise, as our dissenting colleague suggests.
(Conc. & dis. opn. post, at pp. 167–69.) Either interpretation would allow offerees to avoid section
998’s penalties by rejecting a reasonable offer to compromise, forcing the opposing party to
continue defending against needless, aggressive litigation, and settling on the eve of trial outside
the parameters of the statute.
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Similarly, while the policies animating section 998, subdivision (c) are well served by applying the
statute in this case because it will incentivize careful review and acceptance of reasonable offers
to compromise, the same is not true of a blanket rule that section 998 does not apply in cases that
end with a settlement. For instance, if a defendant who makes a reasonable offer to compromise
early in the case, and is confident that the plaintiff is unlikely to secure a more favorable judgment
through continued litigation, would lose the benefit (and leverage) of cost shifting by settling, that
defendant would have little incentive **161  not to go to trial, especially where, as here, attorney
fees are included in the bounty of costs recoverable by the plaintiff. Indeed, Hyundai argues in its
reply brief that it would not have settled if section 998 did not apply. Under the rule we adopt,
a plaintiff need only factor any operative section 998 offer into a comprehensive settlement, and
either try to negotiate a fixed amount of costs or attorney fees, or bargain for a waiver of any rights
under section 998 from the defendant. Plaintiffs took neither precaution here. They instead agreed
to litigate the issue of costs and attorney fees without restricting the defenses that Hyundai could
raise in response to their motion.


[25] Our dissenting colleague advances several arguments that seek to raise the specter of
unintended consequences that purportedly would flow from our interpretation and “inject
uncertainty into the section 998 process.” (Conc. & dis. opn. post, at p. 174.) The hypotheticals
employed in that analysis, however—relating to possible changes in the law, a complex
construction defect case, and arbitration proceedings—are far afield of the question we decide
today. (See conc. & dis. opn. post, at pp. 174–77.) It is well settled that appellate opinions are not
authority for propositions that are not considered and decided. ( *406  KCSFV I, LLC v. Florin
County Water Dist. (2021) 64 Cal.App.5th 1015, 1032, 279 Cal.Rptr.3d 678.) That maxim applies
with equal force to this decision. The speculative concerns raised in the dissent may be the subject
of future decisions, but we do not resolve them today.


Plaintiffs rejected reasonable offers to compromise early in the case, creating a known risk that they
might have to forfeit costs and attorney fees from the date of the operative section 998 offer if they
failed to obtain a more favorable judgment later. When they ultimately agreed on the brink of trial to
accept a monetary settlement in a principal amount that was less than Hyundai's second section 998
offer, and further agreed to dismiss their complaint with prejudice, they arguably “fail[ed] to obtain
a more favorable judgment” within the meaning of section 998, subdivision (c). The trial court
should therefore have applied that statute when assessing the costs and attorney fees recoverable
by the parties. On remand, the trial court may consider the parties’ arguments regarding the validity
of the offer, whether the offer was more favorable than the judgment obtained by plaintiff, and any
other arguments that may flow from the application of section 998. Our opinion does not foreclose
the parties from advancing any such contentions below.
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4. The dissent's deconstruction of the phrase “fails to
obtain” runs afoul of statutory interpretation principles


Although not raised in the parties’ briefing, a substantial portion of the dissent is devoted to
explicating the phrase “fails to obtain,” as used in section 998, subdivision (c), which provides,
in part: “If an offer made by a defendant is not accepted and the plaintiff fails to obtain a more
favorable judgment ....” (Conc. & dis. opn. post, at pp. 167–70, italics added.)


Relying on definitions, not from a standard dictionary, but from a legal thesaurus and a 1968
edition of Black's Law Dictionary, the dissent asserts that the “plain meaning of ‘fail’ and the
association of that word with a result obtained by the plaintiff indicates section 998(c)(1)’s cost-
shifting provision applies only when the plaintiff's unilateral action results in a judgment less
favorable than a previously rejected or withdrawn offer to compromise.” (Conc. & dis. opn. post,
at p. 167, original italics.) It further asserts that these “definitions demonstrate ‘fails to obtain’ may
reasonably be understood to refer to the result flowing from the plaintiff's unilateral action rather
than a result flowing from a compromise between opposing parties,” where there is not a “defeat,”
a “loss,” or an abandonment of the action. (Id. at pp. 167–68.) Finally, the dissent posits that, if
the phrase were considered ambiguous, this interpretation would be in harmony **162  with the
term's usage in other sections of the Code of Civil Procedure (id. at pp. 168–69), and consistent
with the legislative history of section 998. (Id. at pp. 168–71.)


[26]  [27] The false premise underlying these efforts to draw implied inferences from section
998, subdivision (c) and limit its reach to “unilateral” failures or “litigated results” (conc. &
dis. opn. post, at pp. 170–71) is the idea that the statute is so abstruse that we must resort to a
legal dictionary, *407  thesaurus, or statutory deconstruction. The phrase “fails to obtain a more
favorable judgment” means what it says—the plaintiff fails to, or does not, meet its obligation at
the conclusion of the lawsuit to obtain a judgment more favorable than the amount stated in the
offer to compromise. “If there is no ambiguity in the language of [a] statute, ‘then the Legislature
is presumed to have meant what it said, and the plain meaning of the language governs.’ [Citation.]
‘Where the statute is clear, courts will not “interpret away clear language in favor of an ambiguity
that does not exist.” [Citation.]’ [Citation.]” (Lennane v. Franchise Tax Bd. (1994) 9 Cal.4th 263,
268, 36 Cal.Rptr.2d 563, 885 P.2d 976.) There is no need to go beyond the plain text of section
998, subdivision (c) to divine the meaning of the phrase “fails to obtain.”


5. Plaintiffs’ other arguments lack merit


Plaintiffs advance two theories supporting their argument that “[they] cannot have failed to obtain
a more favorable judgment or award than a rejected [section] 998 offer when the settlement (and
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the offer preceding it) subsumes, supersedes, and renders that offer a legal nullity.” Their first
theory is that “[o]nce a contract is executed, ‘all prior negotiations and stipulations concerning the
subject matter’ of that contract ‘are considered merged therein.’ ” (Quoting Bradford v. Southern
California Petroleum Corp. (1944) 62 Cal.App.2d 450, 461, 145 P.2d 36 & citing Civ. Code, §
1625.) Their second theory is that the last offer rule applies; they assert “[t]he principle that ‘any
new offer communicated prior to a valid acceptance of a previous offer, extinguishes and replaces
the prior one’ is just as enduring.” (Quoting Distefano v. Hall (1968) 263 Cal.App.2d 380, 385,
69 Cal.Rptr. 691.)


[28]  [29] The merger theory advanced by plaintiffs is inapplicable because it applies to only
written contracts. (Civ. Code, § 1625 [“The execution of a contract in writing, whether the law
requires it to be written or not, supersedes all the negotiations or stipulations concerning its matter
which preceded or accompanied the execution of the instrument”].) Here, the settlement agreement
was presented orally to the trial court in accordance with section 664.6. Plaintiffs have presented us
with no authority, nor are we aware of any, providing the merger doctrine applies to oral contracts.


[30] We further decline to apply the last offer rule because it is unclear which party made the offer
resulting in the settlement agreement. As our Supreme Court explained, “under the so-called ‘last
offer rule’ ..., when a party makes successive unrevoked and unaccepted section 998 offers, the last
such offer is the only operative offer with respect to the statutory benefits and burdens.” (Martinez,
supra, 56 Cal.4th at p. 1023, 157 Cal.Rptr.3d 558, 301 P.3d 1167, fn. omitted.) However, the *408
record here merely provides the parties reached a settlement; it does not identify the offeror or
offeree. 14


14 Hyundai asserts plaintiffs made the offer to settle on the first day of trial. It provides no
citation to the record for these statements, however, and we thus disregard them. (McOwen
v. Grossman (2007) 153 Cal.App.4th 937, 947, 63 Cal.Rptr.3d 615 [“Statements of fact that
are not supported by references to the record are disregarded by the reviewing court”].)


**163  [31] While conceding the inapplicability of the last offer rule to this case, the dissent
nevertheless appears to argue for application of a related contract interpretation doctrine, implied
revocation of Hyundai's May 2017 section 998 offer by inconsistent action (settlement). Under the
formulation of the rule articulated in Varney Entertainment Group, Inc. v. Avon Plastics, Inc. (2021)
61 Cal.App.5th 222, 275 Cal.Rptr.3d 394, “ ‘[a]n offeree's power of acceptance is terminated when
the offeror takes definite action inconsistent with an intention to enter into the proposed contract
and the offeree acquires reliable information to that effect.’ ” (Id. at p. 235, 275 Cal.Rptr.3d 394,
citing Rest.2d Contracts, § 43.) However, the application of this doctrine advanced by the dissent
rests on the assumption that Hyundai intended sub silentio to waive its right to seek cost shifting
under section 998 by virtue of entering into the settlement. (Conc. & dis. opn. post, at pp. 173–
74.) Clearly, Hyundai had no such intent given that it agreed to leave open the issue of costs and
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attorney fees and sought the statute's protections when the parties litigated the issue, as it was free
to do under the settlement agreement.


More importantly, applying contract interpretation principles to render Hyundai's May 2017
section 998 offer “inoperable” (conc. & dis. opn. post, at pp. 173–74) would defeat the purpose
of section 998 to penalize parties who decline reasonable offers to compromise, and conflict with
the statute by relieving plaintiffs of their statutory obligation to obtain a judgment more favorable
than the rejected offer to compromise. (T.M. Cobb Co. v. Superior Court (1984) 36 Cal.3d 273,
280, 204 Cal.Rptr. 143, 682 P.2d 338 [“general contract law principles should apply to section
998 offers and acceptances only where such principles neither conflict with the statute nor defeat
its purpose”].)


[32]  [33] Finally, application of the inconsistent action rule hinges on there being some
manifestation of the offeror's intent to revoke an earlier offer that it made. (See Varney
Entertainment Group, Inc. v. Avon Plastics, Inc., supra, 61 Cal.App.5th at p. 235, 275 Cal.Rptr.3d
394 [holding that a pending offer to compromise under section 998 was impliedly extinguished
by the offeror's inconsistent offer to enter into a stipulated judgment].) In other words, the offeror
has to take some action that is materially inconsistent with its first offer, thereby constructively
extinguishing that prior offer. There is no material inconsistency between the settlement and
Hyundai's second section 998 offer. First, the *409  May 26, 2017 offer already was extinguished
by operation of law under section 998, subdivision (b)(2). Second, the record does not disclose
which side made the offer that led to the settlement. If Hyundai did not make the offer, then the
inconsistent offer rule would not apply given that the offeror did not “take definite action” to revoke
its $55,556.70 offer; it merely would have been reacting to an offer from plaintiffs. And finally,
the settlement was not inconsistent with Hyundai's right to raise section 998, subdivision (c) in
opposition to plaintiffs’ motion for attorney fees and costs, given that plaintiffs agreed without
qualification to leave the issue of costs and attorney fees for the trial court to resolve.


DISPOSITION


The order is reversed and the matter is remanded to the trial court to determine the amount of
costs and attorney fees recoverable, consistent with this opinion. Hyundai shall recover its costs
on appeal. (Cal. Rules of Court, rule 8.278(a)(1) & (5).)


I concur:


DUARTE, J.
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ROBIE, Acting P. J., Concurring and Dissenting.
**164  Code of Civil Procedure 1  section 998 “requires cost shifting when a party fails to accept a
statutory offer to comprise. The statute provides that at least 10 days before trial, a defendant ‘may
serve an offer in writing upon any other party to the action to allow judgment to be taken or an
award to be entered in accordance with the terms and conditions stated.’ [Citation.] If the plaintiff
accepts the offer, the court ‘shall enter judgment accordingly.’ [Citation.] But if the plaintiff does
not accept the offer and fails to obtain a more favorable judgment, the plaintiff ‘shall not recover
his or her postoffer costs and shall pay the defendant's costs from the time of the offer.’ [Citation.]
‘[C]osts’ include those items allowable as costs to the prevailing party as a matter of law, including
attorney fees awarded by statute or contract.” (Varney Entertainment Group, Inc. v. Avon Plastics,
Inc. (2021) 61 Cal.App.5th 222, 232, 275 Cal.Rptr.3d 394 (Varney).)


1 Undesignated section references are to the Code of Civil Procedure.


In this case, plaintiffs Oscar J. Madrigal and Audrey M. Madrigal sued defendant Hyundai
Motor America (Hyundai) under the Song-Beverly Consumer Warranty Act (Act) after purchasing
an allegedly defective Hyundai vehicle. Hyundai made two section 998 offers to compromise;
plaintiffs did not accept either offer. 2  After the jury was sworn in, the parties reached a settlement
and orally presented the terms of the settlement to the trial court in accordance with section 664.6.
In short, the parties agreed Hyundai would pay plaintiffs $39,000 and any attorney fees, *410
costs, and expenses awarded to plaintiffs by the trial court following plaintiffs’ subsequent motion,
and plaintiffs would thereafter file a dismissal with prejudice. The agreed upon damages settlement
was for an amount less than the second unaccepted section 998 offer.


2 The parties agree to this fact.


The novel question presented is whether section 998, subdivision (c)(1)’s (section 998(c)(1))
mandatory cost-shifting provision applies when a plaintiff rejects an offer to compromise and the
parties later settle the matter for an amount less than the defendant had offered in the rejected
offer to compromise. I concur in the majority's conclusion that we have jurisdiction to consider
the merits of this question and agree the merger doctrine and last offer rule do not apply under the
facts of this case. I dissent, however, to the conclusion that section 998(c)(1)’s mandatory cost-
shifting provision applies when the parties enter into a settlement agreement.


Based on the plain language of the statute, the legislative history, and the purpose and public
policy behind section 998, I believe section 998(c)(1)’s cost-shifting provision applies only when
a plaintiff through unilateral action obtains a less favorable judgment than a previously rejected
section 998 offer.
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I


The General Nuts And Bolts Of Section 998


Section 998, subdivision (a) provides that the “costs allowed under Sections 1031 and 1032 shall
be withheld or augmented” as provided in section 998. Section 998, subdivision (b) provides, in
pertinent part: “Not less than 10 days prior to commencement of trial or arbitration ... of a dispute to
be resolved by arbitration, any party may **165  serve an offer in writing upon any other party to
the action to allow judgment to be taken or an award to be entered in accordance with the terms and
conditions stated at that time. The written offer shall include a statement of the offer, containing
the terms and conditions of the judgment or award, and a provision that allows the accepting party
to indicate acceptance of the offer by signing a statement that the offer is accepted.” “If the offer is
not accepted prior to trial or arbitration or within 30 days after it is made, whichever occurs first,
it shall be deemed withdrawn, and cannot be given in evidence upon the trial or arbitration.” (§
998, subd. (b)(2).)


Pertinent to this appeal, section 998(c)(1) provides, “If an offer made by a defendant is not accepted
and the plaintiff fails to obtain a more favorable judgment or award, the plaintiff shall not recover
his or her postoffer costs and shall pay the defendant's costs from the time of the offer. In addition,
in any action or proceeding other than an eminent domain action, the court or *411  arbitrator, in its
discretion, may require the plaintiff to pay a reasonable sum to cover postoffer costs of the services
of expert witnesses, who are not regular employees of any party, actually incurred and reasonably
necessary in either, or both, preparation for trial or arbitration, or during trial or arbitration, of the
case by the defendant.” In that regard, “[i]f an offer made by a defendant is not accepted and the
plaintiff fails to obtain a more favorable judgment or award, the costs under [section 998], from the
time of the offer, shall be deducted from any damages awarded in favor of the plaintiff. If the costs
awarded under [section 998] exceed the amount of the damages awarded to the plaintiff[,] the net
amount shall be awarded to the defendant and judgment or award shall be entered accordingly.” (§
998, subd. (e).)


When a plaintiff fails to accept a defendant's section 998 offer and fails to obtain a more favorable
judgment, the trial court determines whether the defendant's prior unaccepted section 998 offer was
made in good faith. (Covert v. FCA USA, LLC (2022) 73 Cal.App.5th 821, 833, 288 Cal.Rptr.3d
723.) An offer is made in good faith only if it carried with it some reasonable prospect of
acceptance. (Id. at p. 834, 288 Cal.Rptr.3d 723.) Whether the offer is reasonable “depends upon
the information available to the parties as of the date the offer was served.” (Westamerica Bank v.
MBG Industries, Inc. (2007) 158 Cal.App.4th 109, 130, 70 Cal.Rptr.3d 125, italics added.)
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“Reasonableness generally ‘is measured, first, by determining whether the offer represents a
reasonable prediction of the amount of money, if any, defendant would have to pay plaintiff
following a trial, discounted by an appropriate factor for receipt of money by plaintiff before
trial, all premised upon information that was known or reasonably should have been known to
the defendant,’ and ‘[i]f an experienced attorney or judge, standing in defendant's shoes, would
place the prediction within a range of reasonably possible results, the prediction is reasonable.’
” (Whatley-Miller v. Cooper (2013) 212 Cal.App.4th 1103, 1112, 151 Cal.Rptr.3d 517.) “ ‘If
the offer is found reasonable by the first test, it must then satisfy a second test: whether [the
defendant's] information was known or reasonably should have been known to [the plaintiff].
This second test is necessary because the section 998 mechanism works only where the offeree
has reason to know the offer is a reasonable one. If the offeree has no reason to know the offer
is reasonable, then the offeree cannot be expected to accept the offer.’ ” (Id. at p. 1113, 151
Cal.Rptr.3d 517.)


**166  “In light of this focus on the reasonableness of the offeror’s conduct in making the [section]
998 offer (which makes sense because the issue is the validity of the offer in the first place), whether
the offeree acted reasonably in rejecting that offer is irrelevant.” (Licudine v. Cedars-Sinai Medical
Center (2019) 30 Cal.App.5th 918, 925, 242 Cal.Rptr.3d 76.) “In assessing whether the [section]
998 offeror knew that the offeree had sufficient information to *412  evaluate the offer (the second
consideration), the offeree needs information bearing on the issue of liability as well as on the
amount of damages because these are the issues upon which a verdict would rest and because
the [section] 998 offer, if accepted, would be in lieu of that verdict.” (Ibid.) “In assessing the
information available to the offeree, courts are to look to all of the relevant circumstances.” (Ibid.)


In Duale, this court held that section 998 applies in Act cases because Civil Code section 1794,
subdivision (d), which provides a prevailing buyer is entitled to costs and expenses, including
attorney's fees, reasonably expended in connection with the commencement and prosecution of
the action, “triggers application” of section 1032. (Duale v. Mercedes-Benz USA, LLC (2007)
148 Cal.App.4th 718, 724, 726, 56 Cal.Rptr.3d 19; see also Covert v. FCA USA, LLC, supra, 73
Cal.App.5th at pp. 827-828, 288 Cal.Rptr.3d 723 [buyer in an Act case who failed to obtain a
more favorable judgment at trial than a previously rejected § 998 offer could not recover postoffer
attorney's fees and costs under Civil Code § 1794, subd. (d)].)


II


Section 998(c)(1)’s Mandatory Cost-Shifting Provision Does Not Apply To Settlements
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Pertinent to this appeal, Hyundai argued in the trial court that section 998(c)(1)’s cost-shifting
provision applies because the terms of the parties’ settlement constituted a failure by plaintiffs to
obtain a judgment more favorable than Hyundai's second section 998 offer. Whether section 998(c)
(1)’s cost-shifting provision applies to settlement agreements that are adjudged less favorable than
a previously rejected or withdrawn offer to compromise is a question of statutory interpretation
subject to de novo review. (Curtis Engineering Corp. v. Superior Court (2017) 16 Cal.App.5th
542, 546, 225 Cal.Rptr.3d 702.)


Our fundamental task in statutory interpretation cases “ ‘ “is to determine the Legislature's intent
so as to effectuate the law's purpose.” ’ ” (Fluor Corp. v. Superior Court (2015) 61 Cal.4th
1175, 1198, 191 Cal.Rptr.3d 498, 354 P.3d 302.) “Toward this end we must accord a reasonable
and commonsense interpretation consistent with the Legislature's purpose.” (Donald v. Cafe
Royale, Inc. (1990) 218 Cal.App.3d 168, 177, 266 Cal.Rptr. 804.) In the absence of a statutory
definition, “we presume the words were intended to be understood ‘ “in [their] ordinary sense and,
consequently, we may refer to [those words’] dictionary definition[s] to ascertain [their] ordinary,
usual meaning.” ’ ” (In re Kavanaugh (2021) 61 Cal.App.5th 320, 345, 275 Cal.Rptr.3d 696.)
We do not, however, look at words in isolation. “ ‘The *413  meaning of a statute may not be
determined from a single word or sentence; the words must be construed in context, and provisions
relating to the same subject matter must be harmonized to the extent possible.’ ” (People v. Shabazz
(2006) 38 Cal.4th 55, 67, 40 Cal.Rptr.3d 750, 130 P.3d 519.) Generally, “[w]hen the language is
clear and there is no uncertainty as to the legislative intent, we look no further and simply enforce
the statute according to its terms.” ( **167  DuBois v. Workers’ Comp. Appeals Bd. (1993) 5
Cal.4th 382, 387-388, 20 Cal.Rptr.2d 523, 853 P.2d 978.) “ ‘ “If, however, the statutory terms are
ambiguous, then we may resort to extrinsic sources, including the ostensible objects to be achieved
and the legislative history.” ’ ” (California Forestry Assn. v. California Fish & Game Commission
(2007) 156 Cal.App.4th 1535, 1545, 68 Cal.Rptr.3d 391.)


The majority focuses on the word “judgment” to conclude section 998(c)(1) applies to the section
664.6 oral settlement because the settlement was less favorable than Hyundai's second rejected/
withdrawn offer to compromise. Even if the settlement constitutes a “judgment” within the
meaning of section 998 as the majority proposes, however, the analysis does not end there. We
must, if possible, “give effect and significance to every word and phrase of a statute.” (Garcia
v. McCutchen (1997) 16 Cal.4th 469, 476, 66 Cal.Rptr.2d 319, 940 P.2d 906.) To that end, the
cost-shifting provision of section 998(c)(1) applies when the plaintiff fails to obtain a judgment
more favorable than a previously rejected or withdrawn offer to compromise. (Cf. Fed. Rules
Civ. Proc., rule 68(d) [“If the judgment that the offeree finally obtains is not more favorable than
the unaccepted offer, the offeree must pay the costs incurred after the offer was made” (italics
added)].) The plain meaning of “fail” and the association of that word with a result obtained by
the plaintiff indicates section 998(c)(1)’s cost-shifting provision applies only when the plaintiff's
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unilateral action results in a judgment less favorable than a previously rejected or withdrawn offer
to compromise.


Burton's Legal Thesaurus delineates the definition of “fail” into two categories. The first category
relates to loss: “be defeated, be demoted, be unsuccessful, become bankrupt, become insolvent,
botch, bungle, cadere, ... concidere, crash, decline, deficere, deteriorate, disappoint, dishonor, err,
fall short, flunk, fold, go out of business, go under, lose, miscarry, miss the mark, not succeed, prove
inadequate, prove unsatisfactory, prove useless, succumb.” (Burton's Legal Thesaurus (3d ed.
1998) p. 228, col. 1.) The second category is delineated in terms of neglect: “abandon, avoid, break
one's promise, break one's word, desert, evade, forsake, ignore, leave, let one down, mismanage,
miss, miss an opportunity, omit, prove unreliable, shirk.” (Ibid.)


Black's Law Dictionary defines “fail” to mean “[f]ault, negligence, or refusal” and to also mean,
among other things, “[i]nvoluntarily to fall short of *414  success or the attainment of one's
purpose.” (Black's Law Dict. (rev. 4th ed. 1968) p. 711, col. 1.) It further defines “failure” to mean
“[a]bandonment or defeat,” “[d]eficiency, want, or lack; ineffectualness; inefficiency as measured
by some legal standard; an unsuccessful attempt.” (Id. at p. 711, col. 2; see, e.g., State v. Summers
(1928) 320 Mo. 189, 196, [6 S.W.2d 883, 885] [“Failure, when used in connection with any
enterprise, in its ordinary and obvious sense, means abandonment or defeat”]; White v. Pettijohn
(1840) 23 N.C. 52, 54-55 [same].)


The foregoing definitions demonstrate “fails to obtain” may reasonably be understood to refer
to the result flowing from the plaintiff's unilateral action rather than a result flowing from
a compromise between opposing parties. A plaintiff is defeated or loses, for example, when,
following an adverse adjudication, the plaintiff obtains a judgment less favorable than what the
defendant offered in a previously rejected or withdrawn offer to compromise (e.g., where the
plaintiff obtains a lesser damages award following a trial or arbitration). A plaintiff may also obtain
a less favorable judgment by abandoning the action and making no effort to obtain a judgment at
all. (See, e.g., **168  Mon Chong Loong Trading Corp. v. Superior Court (2013) 218 Cal.App.4th
87, 93-94, 159 Cal.Rptr.3d 575 [“A plaintiff may fail to obtain a more favorable judgment or
award by failing to obtain any award at all, as in the case of voluntary dismissal”].) Neither of
the foregoing plain meaning applications pertain to negotiated settlements where the result is not
due to the plaintiff's unilateral action, but is instead the result of continued negotiations and a
compromised settlement between the parties.


Moreover, a settlement does not result in a winner or a loser. (See, e.g., Delgado v. Boyles
(Ind.Ct.App. 2010) 922 N.E.2d 1267, 1270, 1272 [a contract provision requiring the unsuccessful
party to pay the successful party's reasonable costs and attorney fees as part of any judgment
recovered did not apply because a “private settlement cannot result in a winner or loser”]; Chester
Upland Sch. Dist. v. Commonwealth (E.D.Pa. 2012) 284 F.R.D. 305, 308 [“settlement avoids
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labeling one side as the winner and the other side as the loser”]; Daily Gazette Co. v. West Virginia
Dev. Office (1999) 206 W.Va. 51, 61, [521 S.E.2d 543, 553] [successful means to win].)


“In ordinary civil actions such as the one before us, the parties come to court seeking resolution
of a dispute between them. The litigation process they encounter is fraught with complexities,
uncertainties, delays, and risks of many kinds. Different judges and juries may respond in different
ways to the same evidence and argument. Public judicial proceedings may result in adverse
publicity and unwanted disclosure of previously confidential information. Damage awards (or
failure to recover) may cause financial hardship or *415  ruin.” (Neary v. Regents of University
of California (1992) 3 Cal.4th 273, 280, 10 Cal.Rptr.2d 859, 834 P.2d 119.) “ ‘[A] settlement
allows parties to resolve their dispute by compromise, taking into consideration all relevant
risks and costs. In settlement, each side gives up something: a plaintiff foregoes the opportunity
to recover the maximum award achievable through a jury trial, and a defendant foregoes the
chance to obtain vindication ... that it could achieve with a victory at trial.’ ” (Zhao v. United
States (S.D.Ill. 2019) 411 F.Supp.3d 413, 445, italics added.) “The essence of settlement is
compromise. [Citations.] Each side gains the benefit of immediate resolution of the litigation
and some measure of vindication for its position while foregoing the opportunity to achieve an
unmitigated victory.” (E.E.O.C. v. Hiram Walker & Sons, Inc. (7th Cir. 1985) 768 F.2d 884, 889.)


The interpretation that “fails to obtain” in section 998(c)(1) pertains to the result flowing from a
plaintiff's unilateral action harmonizes the Legislature's use of “fail” in other parts of the Code of
Civil Procedure as well. (See Hassan v. Mercy American River Hospital (2003) 31 Cal.4th 709,
716, 3 Cal.Rptr.3d 623, 74 P.3d 726 [“words should be given the same meaning throughout a code
unless the Legislature has indicated otherwise”]; McKee v. National Union Fire Ins. Co. (1993) 15
Cal.App.4th 282, 291, 19 Cal.Rptr.2d 286 [“where a word or phrase has been given a particular
meaning in one part of the law, it should be given the same meaning in other parts of the law”].)
“Failed,” “fails,” or “failure” in the Code of Civil Procedure are used in reference to a specific
party's or individual's action or inaction in litigation. (See, e.g., §§ 426.50 [“A party who fails to
plead,” and “if the party who failed to plead the cause acted in good faith”], 1297.116, subd. (a)
[“A party fails to act”], 1268.020, subd. (a) [“the plaintiff fails to pay the full amount”], 1029.6,
subd. (a) [“The failure of any defendant to join”], 1030, subd. (d) [“If the plaintiff fails to file the
undertaking”], 1002, subd. (e) [“An attorney's failure to comply”].)


**169  Even if “fails to obtain” is ambiguous, however, the appropriate conclusion is that section
998(c)(1)’s cost-shifting provision does not apply to negotiated settlements. (Hughes v. Board of
Architectural Examiners (1998) 17 Cal.4th 763, 776, 72 Cal.Rptr.2d 624, 952 P.2d 641 [“A statute
is regarded as ambiguous if it is capable of two constructions, both of which are reasonable”].)
The legislative history is scant on the question presented, but the history we have available to
us supports this interpretation. (Halbert's Lumber, Inc. v. Lucky Stores, Inc. (1992) 6 Cal.App.4th
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1233, 1239, 8 Cal.Rptr.2d 298 [if the meaning of a word is ambiguous, courts may refer to the
legislative history to determine the meaning].)


“The predecessor of section 998 providing for an opportunity to obtain costs on the basis of a
settlement offer was first enacted in 1851. [Citation.] *416  The section was substantially the same
as the New York Code of Procedure, section 385[,] which was derived from the Field Code (First
Rep. [of] the Com[rs.]. on Prac. & Pleadings, Code Proc., § 338 (1848)) except that the New York
provision allowed ten days for acceptance, while the California provision allowed five.” (T.M.
Cobb Co. v. Superior Court (1984) 36 Cal.3d 273, 286, 204 Cal.Rptr. 143, 682 P.2d 338 (dis.
opn. of Broussard, J.) (T.M. Cobb).) The Field Code explained the intended offer to compromise
language, as adopted in California in section 998’s predecessor and which included the “fails to
obtain” language as it remains in section 998 today, was intended to ensure that, when a plaintiff
rejects an offer to compromise, “but carries on the action, in order to recover a greater amount,
he does it at the hazard of paying costs to the defendant, if he shall fail to establish a greater
claim.” (First Rep. of the Comrs. on Prac. & Pleadings, Code Proc., § 338, supra, at p. 239, italics
added.) The “principal benefit hoped” for was “to save the time of courts and witnesses, and the
expense to parties, in proving the amount of damages, in case the right to recover in the action,
shall be established.” (Ibid., italics added.)


A plaintiff can only fail to establish a greater claim if the plaintiff abandons the effort to do so by
dismissing the case or fails to prove the claim in an adjudication. The plain meaning of “establish”
in the legal context of establishing a claim is “[t]o prove; to convince.” (Black's Law Dict. (8th
ed. 2004) p. 586, col. 1; see State v. Estime (Fla.Dist.Ct.App. 2018) 259 So.3d 884, 887-889 [to
“establish” the identity of the accused means “to prove” it]; Lawson v. Superior Court (1957) 155
Cal.App.2d 755, 758, 318 P.2d 812 [“ ‘To prove’ means ‘to establish or make certain; to establish
a fact or hypothesis as true by satisfactory and sufficient evidence’ ”]; Greenwich Collieries v.
Director, Office of Workers’ Compensation Programs, United States Dep't of Labor (3d Cir. 1993)
990 F.2d 730, 734 [same]; Guzman v. Commonwealth (2010) 458 Mass. 354, 362, [937 N.E.2d
441, 447] [“ ‘Establish’ means to prove”]; Ash-Will Farms, L.L.C. v. Leachman Cattle Co. (Cir.Ct.
2003) 61 Va.Cir. 165, 169 [“To establish means to prove”].) A settlement does not prove anything
regarding a legal claim, nor does it prove the amount of damages; a settlement thus does not result
in a plaintiff failing to establish a greater claim than a previously rejected or withdrawn section
998 offer.


Further, although the subsequent legislative history of a statute generally does not have much
bearing on the Legislature's intent and understanding of the statute when it was originally
enacted, it can be persuasive when a subsequent amendment directly bears on the Legislature's
understanding regarding the future application of the statute. (See **170  Barrett v. Rosenthal
(2006) 40 Cal.4th 33, 54, fn. 17, 51 Cal.Rptr.3d 55, 146 P.3d 510.) That is particularly true here,
where the Legislature in 1997, among other things, expanded section 998 under Senate Bill No. 73
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(1997-1998 Reg. Sess.) to apply to arbitration proceedings in the same way it applies to judicial
*417  proceedings, and amended the cost-shifting provision to clarify that postoffer costs are
excluded for purposes of determining if the plaintiff obtained a judgment more favorable than a
previously rejected section 998 offer. (Stats. 1997, ch. 892, § 1, pp. 6389-6391.)


When the Legislature considered whether to amend section 998 in that regard, it considered various
analyses that repeatedly stated section 998 (which then applied only in judicial proceedings)
applies when a party rejects a settlement offer and subsequently fails to do better at trial. For
example, the analyses explained Senate Bill No. 73 would revise the law awarding costs against
a party who rejected a section 998 offer and “fails to do better at trial” by excluding postoffer
costs from the calculation of whether the party does better than the rejected section 998 offer, by
specifying a plaintiff who rejects a section 998 offer and “fails to do better at trial” must pay the
defendant's costs from the date of the offer, and by making the provision applicable to “contractual
and medical malpractice arbitrations.” (Assem. Com. on Judiciary, Analysis of Sen. Bill No. 73
(1997-1998 Reg. Sess.) as proposed to be amended July 16, 1997, p. 2; Sen. Com. on Judiciary,
Analysis of Sen. Bill No. 73 (1997-1998 Reg. Sess.) as amended May 1, 1997, p. 1; Sen. Rules
Com., Off. of Sen. Floor Analyses, Analysis of Sen. Bill No. 73 (1997-1998 Reg. Sess.) as amended
Aug. 25, 1997, pp. 1-2; Sen. Rules Com., Off. of Sen. Floor Analyses, 3d reading analysis of Sen.
Bill No. 73 (1997-1998 Reg. Sess.) as amended May 20, 1997, pp. 1-2; Sen. 3d reading analysis of
Sen. Bill No. 73 (1997-1998 Reg. Sess.) as amended July 21, 1997, p. 1; Sen. 3d reading analysis of
Sen. Bill No. 73 (1997-1998 Reg. Sess.) as amended Aug. 11, 1997, p. 1; Sen. 3d reading analysis
of Sen. Bill No. 73 (1997-1998 Reg. Sess.) as amended Aug. 25, 1997, p. 1.)


The foregoing analyses show the Legislature considered whether to amend section 998 and expand
it to arbitration proceedings through the prism that section 998(c)(1) applies when a plaintiff
obtains a litigated result less favorable than a previously rejected section 998 offer. This is
consistent with the statements in the Field Code when section 998 was first enacted.


It is worth noting that section 998(c)(1)’s cost-shifting provision has been a part of California law,
in one form or another, since California adopted the initial version of the statute in 1851, over
170 years ago. (T.M. Cobb Co., supra, 36 Cal.3d at p. 286, 204 Cal.Rptr. 143, 682 P.2d 338 (dis.
opn. of Broussard, J.).) Even though the vast majority of civil cases resolve in settlements (Baker,
Managed Cooperation in a Post-Sago Mine Disaster World (2013) 33 Pace L.Rev. 491, 514 [“[95]
percent of cases filed in the California state judicial system eventually settle before trial”]), no case
has addressed the question whether section 998(c)(1)’s *418  cost-shifting provision applies to a
negotiated settlement. Does that not seem odd? I believe it is indicative of the overall historical
understanding that section 998(c)(1) applies when a less favorable result is obtained while the
parties act in their respective litigant roles, e.g., as adversaries at trial or arbitration.
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The interpretation that the cost-shifting provision does not apply to settlements is also supported
by the purpose of section 998. (Wilson v. Wal-Mart Stores, Inc. (1999) 72 Cal.App.4th 382,
389, 85 Cal.Rptr.2d 4 (Wilson) [“In construing section 998, we follow the fundamental rule of
statutory construction ‘ “that the court **171  should ascertain the intent of the Legislature so as to
effectuate the purpose of the law” ’ ”]; see also Hughes v. Board of Architectural Examiners, supra,
17 Cal.4th at p. 776, 72 Cal.Rptr.2d 624, 952 P.2d 641 [when a statute is ambiguous, courts consider
extrinsic aids such as legislative history and a statute's purpose to ascertain the Legislature's
intent].) “The policy behind section 998 is ‘to encourage the settlement of lawsuits prior to trial.’
” (Martinez v. Brownco Construction Co. (2013) 56 Cal.4th 1014, 1019, 157 Cal.Rptr.3d 558, 301
P.3d 1167 (Martinez).) “Section 998 aims to avoid the time delays and economic waste associated
with trials and to reduce the number of meritless lawsuits.” (Ibid.) As explained in greater detail
post, the interpretation that a settlement is not a failure to obtain a more favorable judgment is
reasonable, practical, and workable because it serves the policy of encouraging settlements.


Before delving into that analysis, however, it is notable that, “[w]hen the language of section 998
does not provide a definitive answer for a particular application of its terms, courts may consult
and apply general contract law principles. Because the process of settlement and compromise
is a contractual one, such principles may, in appropriate circumstances, govern the offer and
acceptance process under section 998. [Citation.] A general contract law principle may be found
controlling if the policy of encouraging settlements is ‘best promoted’ thereby.” (Martinez, supra,
56 Cal.4th at p. 1020, 157 Cal.Rptr.3d 558, 301 P.3d 1167.) To the extent the language of section
998 is not definitive as to the statute's application to settlement agreements, which I believe it is,
a general contract law principle supports the interpretation that section 998 does not apply in that
context.


It is well established under contract law that “[a]n offeree's power of acceptance may be terminated
by” revocation of the offer, rejection by the offeree, the making of a counteroffer, lapse of time,
incapacity of the offeror, or the “non-occurrence of any condition of acceptance under the terms
of the offer.” (Rest.2d Contracts, § 36.) An offer is revoked by communication from the offeror of
his, her, or their intention not to enter into the proposed contract. (Id., § 42 [titled, “Revocation by
Communication from Offeror *419  Received by Offeree” (boldface & capitalization omitted)].)
The manifestation of such an intention may be implied when the offeror “takes definite action
inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable
information to that effect.” (Id., § 43 [titled, “Indirect Communication of Revocation” (boldface
omitted)]; see 1 Corbin, Contracts (rev. ed. 2018) § 2.20, p. 291 [“Any statement by the offeror
to the offeree that even implicitly states the offeror no longer regards the offer as a commitment
constitutes a revocation”].) “Perhaps the most prominent type of indirect revocation, one that is
widely recognized by the courts, is the subsequent offer dealing with the same subject matter.” (1
Corbin, supra, § 2.20, p. 297.) This is known as the last offer rule. (See id., p. 295, fn. 6, citing
Wilson, supra, 72 Cal.App.4th 382, 85 Cal.Rptr.2d 4.) Although the last offer rule is inapplicable
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under the facts of this case, 3  **172  cases applying the last offer rule within the context of rejected
or withdrawn section 998 offers assist to show why Hyundai's second section 998 offer was no
longer operative for purposes of section 998(c)(1). (Varney, supra, 61 Cal.App.5th at p. 234, 275
Cal.Rptr.3d 394 [“A revoked section 998 offer no longer functions as a statutory ‘offer’ to settle
and does not trigger section 998’s cost shifting provisions”].)


3 I render no opinion on whether the last offer rule would apply if the record showed Hyundai
made the oral settlement offer leading to the section 664.6 settlement because that is not an
established fact in this case. I will note, however, that I am unaware of a case that has resolved
that question. Although an appellate court previously declined to apply contract principles to
render a prior unaccepted section 998 offer inoperable when the defendant made a subsequent
oral nonstatutory offer (Gallagher v. Heritage (1983) 144 Cal.App.3d 546, 547-548, 192
Cal.Rptr. 614), that case was overruled by our Supreme Court in T.M. Cobb Co., supra, 36
Cal.3d at page 279, 204 Cal.Rptr. 143, 682 P.2d 338 based on the appellate court's refusal
to apply contract principles. I note this only to point out that, if the last offer rule applies
to an oral settlement offer, it would create a dichotomy in the application of section 998
because whether the rejected section 998 offer remains operative for cost-shifting purposes
would depend on who made the oral settlement offer. Such a rule could stifle settlement
communications.


In Martinez, our Supreme Court explained the last offer rule as follows: “Distefano [v. Hall (1968)]
263 Cal.App.2d 380, 69 Cal.Rptr. 691, involved two defense offers to compromise under former
section 997, the predecessor to section 998. There, the defendants first made a $ 20,000 statutory
offer, which was not accepted. At trial, the plaintiff obtained an award of $ 28,500, which was
reversed on appeal. The defendants thereafter made a $ 10,000 statutory offer, which also was
not accepted. The plaintiff obtained an award of $ 12,559.96 at the retrial and was allowed costs.
[Citation.] On appeal, the defendants challenged the cost award and further contended the plaintiff
should pay their costs because he refused to accept their first offer of $ 20,000, which was more
favorable to the plaintiff than the result at the retrial. [Citation.]


“The Distefano court affirmed, emphasizing the contractual nature of the statutory settlement and
compromise process and the general contract rule *420  that ‘any new offer communicated prior
to a valid acceptance of a previous offer, extinguishes and replaces the prior one.’ [Citation.]
Discerning a legislative intent to give ‘full effect to the parties’ reappraisals of the merits’ of
their cases, Distefano concluded that parties should be encouraged to make and consider multiple
settlement offers and that the policy in favor of settlements would be promoted by a rule that a
later statutory offer extinguishes a previous statutory offer for purposes of cost shifting. [Citation.]
Thus, because the plaintiff ultimately obtained a verdict more favorable than the defendants’ last
offer, he was not required to pay the defendants’ costs. [Citation.]
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“T. M. Cobb, supra, 36 Cal.3d 273, 204 Cal.Rptr. 143, 682 P.2d 338, did not address the effect
of multiple offers under section 998. Significantly, however, the decision approved of Distefano’s
reasoning that, because section 998 involves the contractual process of settlement and compromise,
general contract law principles may properly govern the statutory offer and acceptance process so
long as they ‘neither conflict with the statute nor defeat its purpose.’ [Citation.]


“In Wilson, supra, 72 Cal.App.4th 382, 85 Cal.Rptr.2d 4, a plaintiff made two section 998
offers to compromise. The first offer was for $ 150,000, and the second was for $ 249,000. The
defendant failed to respond to either offer, and each was statutorily deemed withdrawn. The jury
awarded a verdict of $ 175,000 in the plaintiff's favor. [Citation.] The trial court granted the
defendant's motion to tax the expert witness fees upon finding the plaintiff's last offer of $ 249,000
‘ “superseded and extinguished” ’ her first offer of $ 150,000. [Citation.]


“The Wilson court affirmed. After noting section 998’s silence on whether a subsequent **173
statutory offer extinguishes a prior one, Wilson relied on T.M. Cobb, supra, 36 Cal.3d 273, 204
Cal.Rptr. 143, 682 P.2d 338, and Distefano [v. Hall], supra, 263 Cal.App.2d 380, 69 Cal.Rptr.
691, to conclude the plaintiff's second offer extinguished her first offer. [Citation.] Specifically,
Wilson agreed with Distefano that, in fairness, parties must be allowed to ‘review their respective
positions’ as more information is discovered and to ‘consider how the law applies before they
are asked to make a decision that, if made incorrectly, could add significantly to their costs of
trial.’ [Citation.] Although Wilson acknowledged that ‘settlements achieved earlier rather than later
are beneficial to the parties and thus to be encouraged ...’ [citation], it expressed concern that,
if a subsequent offer did not extinguish a previous one, then ‘[a] plaintiff might be encouraged
to maintain a higher settlement demand on the eve of trial and refuse to settle a case that should
otherwise be settled if the plaintiff finds comfort in the knowledge that, even if the plaintiff receives
an award less than his or her last demand, the plaintiff might still enjoy the cost reimbursement
benefits of section 998 so long as the award exceeded a lower demand made by the plaintiff
sometime during the course of the litigation’ [citation]. Thus, under *421  the so-called ‘last offer
rule’ applied in Wilson and Distefano, when a party makes successive unrevoked and unaccepted
section 998 offers, the last such offer is the only operative offer with respect to the statutory benefits
and burdens.


“We note the Legislature did not respond to the Distefano decision in 1971 when it repealed former
section 997 and reenacted its contents in section 998. Nor did the Legislature act to otherwise
repudiate the last offer rule in several subsequent amendments of the statute. But ... none of the
Legislature's activity regarding section 998 has ever addressed successive offers, or any of the
case law relating to this particular topic. And significantly, the Legislature has never acted to cabin
[our Supreme Court's] holdings ... that a basic contract law principle may not be applied if it
would defeat or conflict with section 998’s policy of encouraging settlement.” (Martinez, supra,
56 Cal.4th at pp. 1022-1024, 157 Cal.Rptr.3d 558, 301 P.3d 1167, fns. omitted.)
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As our Supreme Court explained in discussing the Distefano and Wilson opinions, when the
last offer rule applies to previously rejected or deemed withdrawn section 998 offers, it renders
such prior offers inoperable with respect to the statutory benefits and burdens of section 998.
In that regard, although revocation is described as the termination of an “offeree's power of
acceptance” (Rest.2d Contracts, § 36), the judicial application of the last offer rule in the context of
section 998 indicates an implied revocation doctrine (such as the last offer rule or the inconsistent
actions rule) is not viewed through the lens of terminating the “offeree's power of acceptance”—
because, when it applies, it applies to previously rejected or deemed withdrawn section 998 offers
(i.e., offers that are no longer open for the offeree's acceptance)—but is instead viewed through
the lens of whether the offeror intended to keep the section 998 offer operative for purposes of the
benefits and burdens of the statute.


Here, by entering into the settlement agreement, Hyundai took an act inconsistent with an intent
to keep the rejected section 998 offer operative. Under the settlement terms, Hyundai agreed
plaintiffs could seek their attorney's fees and costs; the settlement does not provide plaintiffs “shall
not recover [their] postoffer costs and shall pay [Hyundai's] costs from the time of the offer,” as
provided in section 998(c)(1). Indeed, Hyundai did not seek **174  costs from plaintiffs. If the
last offer rule, a type of indirect revocation, applies to render a previously rejected or deemed
withdrawn offer inoperable for purposes of section 998, a subsequent settlement can render a
previously *422  unaccepted or withdrawn offer inoperable in the same manner. (See Varney,
supra, 61 Cal.App.5th at pp. 234-236, 275 Cal.Rptr.3d 394.) 4


4 In Varney, the court of appeal applied the implied revocation doctrine to a subsequent
settlement agreement. (Varney, supra, 61 Cal.App.5th at p. 235, 275 Cal.Rptr.3d 394.)
Although the section 998 offer at issue in that case remained pending when the parties
entered into the settlement agreement (id. at p. 234, 275 Cal.Rptr.3d 394), the fact is of
no consequence because the implied revocation doctrine applies equally to rejected or
withdrawn section 998 offers, as explained in Martinez, ante.


The interpretation that section 998 does not apply to settlement agreements furthers the intent
of section 998. “The policy behind section 998 is ‘to encourage the settlement of lawsuits prior
to trial.’ ” (Martinez, supra, 56 Cal.4th at p. 1019, 157 Cal.Rptr.3d 558, 301 P.3d 1167.) To
determine if an interpretation of section 998 furthers the statute's purpose, courts consider whether
the interpretation “would tend to stifle negotiations and discourage settlement,” “whether applying
section 998 in a particular manner serves the public policy of compensating the injured party,” and
“whether the particular application injects uncertainty into the section 998 process.” (Martinez,
at pp. 1020-1021, 157 Cal.Rptr.3d 558, 301 P.3d 1167.) Applying section 998(c)(1) to a later
settlement would stifle negotiations and discourage settlement, fail to compensate the injured party,
and inject uncertainty into the section 998 process.
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“[T]he chances of settlement increase with multiple offers.” (Martinez, supra, 56 Cal.4th at p.
1026, 157 Cal.Rptr.3d 558, 301 P.3d 1167.) The application of section 998(c)(1) to settlements
would discourage a plaintiff who previously rejected a section 998 offer from later making a
non-section 998 settlement offer for less than the previously rejected section 998 offer in response
to newly discovered evidence or any subsequent change in the law bearing on the plaintiff's injuries
or the defendant's culpability. Our Supreme Court explained, “[T]o be consistent with section 998’s
financial incentives and disincentives, parties should not be penalized for making more than one
reasonable [section 998] settlement offer.” (Martinez, at p. 1026, 157 Cal.Rptr.3d 558, 301 P.3d
1167.) The same logic applies to non-section 998 settlement offers, which may ultimately lead to
a settlement agreement between the parties. Indeed, “the policy of compensating injured parties is
best served by according parties flexibility to adjust their settlement demands in response to newly
discovered evidence.” (Martinez, at p. 1026, 157 Cal.Rptr.3d 558, 301 P.3d 1167.)


It is important to recognize that “there is an evolutionary aspect to lawsuits and the law, in fairness,
must allow the parties the opportunity to review their respective positions as the lawsuit matures.
The litigants should be given a chance to learn the facts that underlie the dispute and consider
how the law applies before they are asked to make a decision that, if made incorrectly, could add
significantly to their costs of trial.” (Wilson, supra, 72 Cal.App.4th at p. 390, 85 Cal.Rptr.2d 4.)


*423  As a point of illustration, consider an existing disagreement among the Courts of Appeal
as to whether, in “lemon law cases” such as this one, a vehicle manufacturer is entitled to an
offset against the amount of restitution owed to a buyer when the buyer previously sold or traded
in the defective vehicle. ( **175  Niedermeier v. FCA US LLC (2020) 56 Cal.App.5th 1052,
271 Cal.Rptr.3d 43 [offset required], rev. granted Feb. 10, 2021, S266034; Figueroa v. FCA US,
LLC (2022) 84 Cal.App.5th 708, 300 Cal.Rptr.3d 644 [offset not required], rev. granted Feb. 1,
2023, S277547; Williams v. FCA US LLC (2023) 88 Cal.App.5th 765, 304 Cal.Rptr.3d 474, petn.
for rev. pending, petn. filed Mar. 13, 2023, S279051 [offset not required].) Under the majority's
interpretation, if a plaintiff rejected a reasonable section 998 offer prior to Niedermeier and later
agreed to settle for a lesser amount because of Niedermeier’s interpretation that an offset is allowed,
the cost-shifting provision of section 998(c)(1) would necessarily apply to the plaintiff's detriment.
The trial court would have no authority to determine whether the settlement was reasonable in light
of the change in the law; the trial court's reasonableness determination as to the section 998 offer
extends only to what was known or reasonably should have been known at the time the rejected
section 998 offer was made. (Whatley-Miller v. Cooper, supra, 212 Cal.App.4th at pp. 1112-1113,
151 Cal.Rptr.3d 517.) Should the plaintiff be penalized due to a subsequent change in the law?
I believe not.
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Further, the focus of our de novo statutory interpretation of section 998(c)(1) should not be based
solely on the facts of this case or within the context of “lemon law” cases. We must consider the
impact of our interpretation on all civil cases to which the statute applies, from simple to complex.


Consider for a moment a complex construction defect litigation case. Assume the plaintiffs’
primary complaint is water intrusion at and around the windows of their homes. The plaintiffs
sue the window manufacturer, the window installer, and all trades that potentially could have
contributed to the water intrusion (e.g., framing, stucco, etc.). The parties conduct extensive
discovery; they participate in days of visual inspections at the homes, depose the plaintiffs
regarding the defects, and depose the persons most knowledgeable for each defendant. The parties
attempt to mediate but fail to reach a compromise. The window manufacturer, firmly believing
its windows are not defective (based on the discovery and information known) but wanting to
avoid further litigation, makes a section 998 offer of $100,000. The plaintiffs reject the offer to
compromise. The parties later proceed with invasive testing at the homes to prepare for trial.
During the invasive testing, the stucco is removed, and the water spray test reveals most of the
windows, in fact, are not defective; the bulk of the cost to repair the water intrusion defects
is instead appropriately allocated to the window installer and other trades. The plaintiffs now,
with this knowledge, attempt to settle with the window *424  manufacturer for a fraction of the
$100,000 previously offered. The window manufacturer at this point has spent over $250,000 in
postoffer costs to litigate the matter.


Knowing the outcome of the invasive testing, what motivation does the window manufacturer have
to settle the case without seeking to recover its postoffer costs under section 998(c)(1)? Indeed,
the window manufacturer knows that, if it proceeded to trial, it would obtain a judgment more
favorable than the rejected section 998 offer and the trial court would have no discretion (other than
as to the reasonableness of the costs incurred) to reduce the window manufacturer's postoffer costs
based on the reasonableness of the plaintiffs’ actions under the circumstances. (Compare section
998(c)(1) [if plaintiff fails to accept the offer and “fails to obtain a more favorable judgment or
award, the plaintiff shall not recover his or her postoffer costs and shall pay the defendant's costs
from the time of the offer” (italics added)], with § 998, subd. (d) [if the defendant **176  fails to
accept the offer and “fails to obtain a more favorable judgment or award ..., the court or arbitrator,
in its discretion, may require the defendant to pay a reasonable sum to cover postoffer costs of the
services of expert witnesses” (italics added)].) Should the plaintiffs in this complex construction
defect case be punished for failing to accept the $100,000 offer to compromise without having the
benefit of the invasive testing information—either by having to pay the window manufacturer's
postoffer costs as part of the settlement or being forced to go to trial? I do not believe section
998’s purpose is furthered in this example, and I do not believe we can conceive of all the factual
scenarios to which our interpretation may apply given section 998 is a statute of general application
in civil cases.
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A further concern with the application of section 998(c)(1) to settlement agreements is that it
will cause uncertainty. A plaintiff will be encouraged to make settlement offers and negotiate to
avoid trial when the plaintiff is without fear that a previously rejected or withdrawn section 998
offer's terms may later be adjudged by the court to be less favorable than a previously rejected or
withdrawn section 998 offer.


In that vein, settlements, of course, often involve more than monetary terms. In a complex
contractual rights case, for example, parties may settle for specific declaratory and injunctive relief
instead of a monetary settlement previously offered in a rejected or deemed withdrawn section
998 offer. The statutory interpretation advanced by Hyundai may spawn disputes over whether the
ultimate settlement was more or less favorable than the previously rejected or deemed withdrawn
section 998 offer—an interpretation that should be avoided. (Martinez, supra, 56 Cal.4th at p.
1021, 157 Cal.Rptr.3d 558, 301 P.3d 1167.) Although trial courts are presently called upon to make
such determinations by comparing a rejected section 998 offer to a jury verdict or an arbitration
award, the *425  application of section 998(c)(1) to settlement agreements will inject uncertainty
into the settlement process and, given that the vast majority of civil cases settle, may substantially
increase litigation following settlement. A bright-line rule that section 998 does not apply to
settlement agreements, on the other hand, is easily applied and will not confuse the section 998
process or give rise to disputes regarding the favorability of the terms of different settlement
agreements compared to previously rejected or withdrawn section 998 offers—saving judicial
resources and litigants’ time and money. (Martinez, at p. 1026, 157 Cal.Rptr.3d 558, 301 P.3d
1167.)


Finally, I will note a concern with concluding the section 664.6 settlement is a judgment for
purposes of section 998(c)(1), as applied to arbitration proceedings. It bears reminding that section
998 applies equally in judicial and arbitration proceedings, i.e., section 998(c)(1) applies when
“the plaintiff fails to obtain a more favorable judgment or award.” (Italics added.) In arbitration
proceedings, an arbitrator issues an award and “a party to the proceedings must petition the
court to confirm, correct, or vacate that award.” (In re Marriage of Assemi (1994) 7 Cal.4th 896,
908, 30 Cal.Rptr.2d 265, 872 P.2d 1190.) Section 1283.4 provides an award “shall be in writing
and signed by the arbitrators concurring therein” and “shall include a determination of all the
questions submitted to the arbitrators the decision of which is necessary in order to determine the
controversy.” Depending on the language in the arbitration agreement, a party may be required
to request section 998 costs from the arbitrator in the first instance. (Heimlich v. Shivji (2019) 7
Cal.5th 350, 358, 247 Cal.Rptr.3d 603, 441 P.3d 857.)


**177  Section 664.6 settlements are available and apply in both judicial and arbitration
proceedings. (In re Marriage of Assemi, supra, 7 Cal.4th at pp. 900-901, 30 Cal.Rptr.2d 265, 872
P.2d 1190.) Our Supreme Court has explained that, if the parties make a valid section 664.6 oral
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stipulation for settlement in an arbitration proceeding, the trial court may enter judgment on the
settlement agreement upon motion. (Id. at p. 911, 30 Cal.Rptr.2d 265, 872 P.2d 1190.)


It is clear from the language of section 1283.4 that an oral section 664.6 settlement does not
fall within the meaning of “award.” An oral section 664.6 settlement is not in writing and does
not constitute a determination by the arbitrator as to an issue in controversy. If the section 664.6
settlement constitutes a judgment, as the majority proposes, how would that work in arbitration
proceedings? Would the arbitrator consider the settlement to be a judgment, even without the
trial court entering judgment on the settlement agreement upon motion, as discussed in In re
Marriage of Assemi, and then issue an award solely on the application of section 998(c)(1)? That
seems incongruent with the language of section 998(c)(1) and the statutory scheme. It appears
to me that the term “judgment” applies in judicial proceedings and the term “award” applies in
arbitration proceedings. In other words, it appears the “or” was used in a disjunctive sense to mean
“one or the other.” ( *426  Los Angeles County-U.S.C. Medical Center v. Superior Court (1984)
155 Cal.App.3d 454, 461, 202 Cal.Rptr. 222 [“In its ordinary sense, the word ‘or’ indicates an
alternative such as ‘either this or that’ ”].) I believe the interpretation advanced by the majority
will inject uncertainty into arbitration proceedings.


In sum, the language of the statute, the legislative history, and the purpose and public policy
behind section 998 support the interpretation that section 998(c)(1)’s cost-shifting provision does
not apply to settlement agreements.


III


Hyundai Fails To Establish The Trial Court Abused Its Discretion


In its opening brief, Hyundai asserts, without any citation to the record, the trial court erred “when it
expressly concluded that -- as a matter of law -- it could not even consider [Hyundai's] [section] 998
offers when determining whether [plaintiffs’] claimed [attorney] fees were reasonably incurred.”
Hyundai argues Civil Code section 1794, subdivision (d) requires the trial court to determine the
costs and expenses to have been reasonably incurred and, because the lodestar method is used
in such determinations, the trial court should have considered Hyundai's prior section 998 offers.
(Citing Meister v. Regents of University of California (1998) 67 Cal.App.4th 437, 78 Cal.Rptr.2d
913, Etcheson v. FCA US LLC (2018) 30 Cal.App.5th 831, 242 Cal.Rptr.3d 35, McKenzie v. Ford
Motor Co. (2015) 238 Cal.App.4th 695, 189 Cal.Rptr.3d 560.) Hyundai's argument is forfeited
because “[s]tatements of fact that are not supported by references to the record are disregarded
by the reviewing court.” (McOwen v. Grossman (2007) 153 Cal.App.4th 937, 947, 63 Cal.Rptr.3d
615.) Hyundai has thus failed to demonstrate error on appeal. 5



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994117603&pubNum=0000661&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1283.4&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS664.6&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS664.6&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS664.6&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994117603&pubNum=0000661&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994117603&pubNum=0000661&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_10c0000001331 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_10c0000001331 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984123020&pubNum=0000226&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=RP&fi=co_pp_sp_226_461&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_461 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984123020&pubNum=0000226&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=RP&fi=co_pp_sp_226_461&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_461 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_10c0000001331 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998217307&pubNum=0003484&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998217307&pubNum=0003484&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047214019&pubNum=0007047&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036679168&pubNum=0007047&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036679168&pubNum=0007047&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012781448&pubNum=0004041&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=RP&fi=co_pp_sp_4041_947&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_947 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012781448&pubNum=0004041&originatingDoc=I0e40ec60d8a611edb62e809fb6820847&refType=RP&fi=co_pp_sp_4041_947&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_947 





Madrigal v. Hyundai Motor America, 90 Cal.App.5th 385 (2023)
307 Cal.Rptr.3d 144, 23 Cal. Daily Op. Serv. 3396, 2023 Daily Journal D.A.R. 3121


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 44


5 To the extent Hyundai attempted to cure the deficiency in its reply brief, the new argument
should not be considered. (Sourcecorp, Inc. v. Shill (2012) 206 Cal.App.4th 1054, 1061, fn.
7, 142 Cal.Rptr.3d 414.)


For the foregoing reasons, I would affirm the trial court's order and award **178  plaintiffs their
costs on appeal. (Cal. Rules of Court, rule 8.278(a)(1), (5).)


All Citations


90 Cal.App.5th 385, 307 Cal.Rptr.3d 144, 23 Cal. Daily Op. Serv. 3396, 2023 Daily Journal D.A.R.
3121


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
N.D. California.


John MANNICK, Plaintiff,
v.


KAISER FOUNDATION HEALTH PLAN, INC., et al., Defendants.


No. C 03-5905 PJH.
|


Sept. 28, 2007.


Attorneys and Law Firms


Paul Leslie Rein, Julie Ostil, Patricia Barbosa, Law Offices of Paul L. Rein, J. Gary Gwilliam,
Kerri Ann Jaffe, Gwilliam Ivary Chiosso Cavali & Brewer, Oakland, CA, Kari Erickson Levine,
Seyfarth Shaw LLP, San Francisco, CA, for Plaintiff.


Janine Syll Simerly, Jennifer Svanfeldt, Kari Erickson Levine, Seyfarth Shaw LLP, Francis Jude
Torrence, Peckar & Abramson, P.C., San Francisco, CA, for Defendants.


ORDER RE PLAINTIFF'S MOTIONS FOR ATTORNEY'S FEES


PHYLLIS J. HAMILTON, United States District Judge.


*1  Before the court are plaintiff's motions for attorney's fees and costs, for work performed by
The Law Offices of Paul L. Rein and the law firm of Gwilliam, Ivary, Chiosso, Cavalli, & Brewer.
Having read the parties' papers and carefully considered their arguments and the relevant legal
authority, and good cause appearing, the court hereby GRANTS the motions in part and DENIES
them in part.


BACKGROUND


This is a case brought under Title III of the Americans With Disabilities Act (“ADA”), 42 U.S.C.
§ 12181, et seq.; the California Disabled Persons Act, California Civil Code §§ 54, et seq .; and
California Health & Safety Code §§ 19955, et seq.
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The events that gave rise to this suit occurred in January 2003. Plaintiff John Mannick, who suffers
from MS and uses a motorized wheelchair, has functional use of only his right upper extremity.
On January 3, 2003, when a viral infection threatened the loss of his last remaining functioning
limb, plaintiff was taken to the Emergency Room at Kaiser Oakland Hospital. He was hospitalized
in Room 605 of the medical/surgical ward until his discharge on January 8, 2003.


During this period of hospitalization, plaintiff encountered a number of disability access violations-
the door handles in his room were not usable by a person with limited function, the hospital's
Hoyer lift (used for lifting a wheel-chair bound patient from his/her chair into the hospital bed) was
missing the sling, and the bathroom and shower were not accessible to a person in a wheelchair.


On the second day of his hospitalization, January 4, 2003, plaintiff's catheter failed, causing him
and his wheelchair to be soaked in urine. Plaintiff refused a bed bath by the nurse, and insisted
that he be given a shower in the bathroom adjacent to his room (which was not possible).


Following his release from the hospital, plaintiff contacted Kaiser about the disability access
violations, and a number of Kaiser personnel met with plaintiff to discuss his complaints. During
a meeting on February 19, 2003, Kaiser personnel described the ADA access measures Kaiser had
initiated and was in the process of undertaking, independent of plaintiff's stay in Kaiser Oakland.
Kaiser committed to renovate a 6th floor patient room so that it would be wheelchair accessible.
Kaiser believed it had responded to plaintiff's complaints, and proceeded to develop plans for the
renovation, submitted the plans to OSHPD for approval in June 2003, and resubmitted them with
modifications in August 2003.


On February 3, 2003, however, according to timesheets submitted by the Rein firm, Ms. Barbossa
first interviewed plaintiff regarding possible representation, and the Rein attorneys engaged in
further conversations with plaintiff during the period from February through early September. The
Rein firm's timesheets for the period beginning February 28, 2003, contain numerous references
to the “scope of complaint” and the “scope of issues for complaint.”


*2  Nevertheless, in early September, Mr. Rein sent Kaiser a letter in which he advised Kaiser
of his representation of plaintiff, and asked whether Kaiser was willing to “work cooperatively to
settle [the] case without the necessity of a lawsuit.” He stated further,


With regard to hospital room No. 605, we would appreciate an opportunity for
a cooperative inspection to be participated in by Mr. Mannick's counsel and
his expert/access consultant. If we can agree to this, we will withhold filing a
lawsuit and seeking immediate court-ordered injunctive relief. After making the
inspection we will seek agreement as to correcting the access deficiencies ....
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We would then be willing to work toward resolving all claims for damages and
plaintiff's appropriate attorney fees and costs to that date.


On September 23, 2003, Malcolm Trifon, Kaiser's in-house counsel, responded to Mr. Rein's letter,
stating, “We have been informed that the issues raised by Mr. Mannick were addressed by him
some time ago.” He added, “We are in the process of obtaining the details and will contact you
as soon as we have completed our review .”


On October 21, 2003, Mr. Trifon again wrote Mr. Rein, stating that Kaiser's investigation
“confirmed that the issues raised in your letter were fully addressed by Mr. Mannick some months
ago and resolved, to what we thought, was his full satisfaction at that time .” Mr. Trifon explained
Kaiser's efforts with regard to ADA modifications and plans generally, and stated that he did not
see what an inspection of Room 605 would accomplish. He included a set of plans for the sixth
floor room for Rein to provide to the access consultant.


On October 29, 2003, Mr. Rein wrote back asking for a list of all changes that had occurred since
plaintiff's hospitalization, stating that “[w]e still need to inspect Room 605 immediately,” and
asking Mr. Trifon to call to schedule the inspection. On November 19, 2003, Julie (McLean) Ostil
of Mr. Rein's office sent Mr. Trifon a letter confirming that the inspection had been scheduled for
December 5, 2003. Timesheets submitted by plaintiff's counsel indicate that Ms. Ostil and Peter
Margen, plaintiff's access consultant, did, in fact, proceed with the inspection as scheduled.


On December 31, 2003, plaintiff filed the complaint in the present action, alleging claims under
the ADA and also under California law, and seeking injunctive relief and damages. In the first
cause of action, plaintiff sought damages and injunctive relief under California Health & Safety
Code §§ 19955, et seq., and California Civil Code § 54.1, for denial of full and equal access to
public accommodations. In the second cause of action, he alleged violations of the ADA (which
allows only for injunctive relief).


On September 20, 2005, following a series of settlement conferences, the parties agreed to settle
the claims for injunctive relief. This settlement agreement, which resulted in entry of a consent
decree, specified that it “does not resolve [p]laintiff's claims for monetary damages, attorney's fees,
litigation expenses and costs, which shall be the subject of further negotiation and/or litigation.”
The court then set deadlines for dispositive motions, and, if anything remained, for a trial on
damages.


*3  Immediately after the entry of the consent decree, defendants substituted in the law firm of
Nixon, Peabody LLP. On October 7, 2005, defendants' new counsel filed a motion to compel
arbitration of the damages claims, arguing that the claims related to “medical services” and were
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therefore subject to arbitration under Kaiser's patient agreement. On October 19, 2005, defendants'
original counsel (Thelen Reid and Priest LLP) filed a notice of withdrawal of representation. The
motion to compel arbitration was denied on December 16, 2005. On February 16, 2006, defendants
filed a notice of substitution of counsel, substituting Seyfarth, Shaw LLP for Nixon, Peabody.


In March 2006, in anticipation of the upcoming trial, plaintiff retained the Gwilliam firm. Plaintiff
filed an association of counsel on March 27, 2006. The Gwilliam firm participated in the discovery
that occurred between April and July 2006.


On April 3, 2006, defendants served an offer of settlement pursuant to Federal Rule of Civil
Procedure 68. Defendants served an “amended” offer on April 7, 2006, which expired on April
17, 2006; a second offer on April 18, 2006, which expired on April 28, 2006; and a final offer
on April 27, 2006, which expired on May 7, 2006. In each offer, defendants proposed settling the
damages portion of the case for $251,000, plus costs and attorney's fees incurred as of the time of
the offer. Plaintiff did not respond to the offers.


Defendants then moved for summary judgment on the claim that Kaiser had violated the state
law by failing to provide plaintiff with an accessible bathroom and shower in his patient room.
Plaintiff also moved for summary judgment on that claim and also moved for summary judgment
on the claim that Kaiser had violated state law by failing to provide an accessible shower in the
remodeled bathroom on the 4th floor maternity ward, and by failing to remove architectural barriers
in parking, building entrances, and paths of travel.


On June 9, 2006, the court issued the ruling in the cross-motions for summary judgment,
granting defendants' motion and denying plaintiff's motion. Plaintiff sought reconsideration of
the order granting defendants' motion, and the court issued an order on July 31, 2006, denying
reconsideration. The parties then participated in a further settlement conference.


On August 4, 2006, the parties agreed to settle plaintiff's claims for $150,000. The settlement
agreement also provided that


[t]he law firm of Gwilliam, Ivary, Chiosso, Cavalli & Brewer and The Law
Office of Paul Rein will recover statutory attorney fees in an amount agreed upon
at a settlement conference to be presided over by Magistrate Judge Maria Elena
James, or in an amount set by the Court pursuant to a motion by plaintiff.
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August 4, 2006, Settlement Agreement ¶ 7 (emphasis added). On October 24, 2006, the parties
participated in a further settlement conference. They were unable to reach agreement on the issue
of payment of attorney's fees and costs.


*4  Plaintiff sought an order to show cause re contempt, for failure to comply with the consent
decree, and defendants filed a motion for an order modifying the consent decree. On November
11, 2006, Magistrate Judge Joseph C. Spero conducted a hearing on the two motions. He
recommended granting the motions in part and denying them in part, and the court adopted the
report and recommendation on December 18, 2006. The court modified the consent decree; ordered
defendants to participate in compliance hearings, every four months until all work required under
the consent decree was completed; and directed the parties to submit a joint status report ten days
prior to each hearing.


On November 29, 2006, plaintiff filed a motion seeking fees and costs for the work performed by
the Gwilliam firm. The Gwilliam firm seeks to recover $393,957.50 in fees, plus a 2.0 multiplier,
or a total of $787,915.00 in fees. The Gwilliam firm also seeks to recoup $99,436.00 in costs. 1


1 Plaintiff's motion indicates in addition that the Gwilliam firm seeks an additional $18,750 in
fees for “anticipated future time,” as well as an additional $3,150 in unexplained expenses.
The court does not include these amounts in the calculation because plaintiff provides no
support for this part of the request.


On May 9, 2007, plaintiff filed a motion seeking fees and costs for the work performed by the
Rein firm. The Rein firm seeks to recover $873,251 in fees, plus a 2.0 multiplier, or a total of
$1,746,502 in fees. The Rein firm also seeks to recoup $68,178 in costs.


Plaintiff seeks fees under the ADA, 42 U.S.C. § 12205, as well as under state law, California Civil
Code § 55 and California Code of Civil Procedure § 1021.5, for work done up to the entry of the
consent decree. Plaintiff also seeks fees under Civil Code § 54.3 and Code of Civil Procedure §
1021.5 for work on the damages portion of the case, and fees under the ADA and Code of Civil
Procedure § 1021.5 for monitoring compliance with the consent decree.


DISCUSSION


A. Legal Standards


1. Fees under the ADA
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The ADA provides that “[i]n any action or ... proceeding commenced pursuant to this chapter, the
court ... in its discretion, may allow the prevailing party ... a reasonable attorney's fee, including
litigation expenses, and costs .... 42 U.S.C. § 12205.


2. Fees under California Law
Civil Code § 54.1 provides, in part, that “[individuals with disabilities shall be entitled to full and
equal access ... to accommodations, advantages, facilities, medical facilities, including hospitals,
clinics, and physicians' offices....” Cal. Civ.Code § 54.1(a)(1). “Full and equal access” means
that “it meets the standards of Titles II and III of the Americans with Disabilities Act of 1990 ...
and federal regulations adopted pursuant thereto [unless the laws of California prescribe higher
standards].” Id. § 54.1(a)(3). Any violation of the right of an individual under the ADA also
constitutes a violation of Civil Code § 54.1. Id. § 54.1(d).


Under Civil Code § 55, “[a]ny person who is aggrieved or potentially aggrieved by a violation of
[§ 54.1] ... may bring an action to enjoin the violation. The prevailing party in the action shall be
entitled to recover reasonable attorney's fees.” Cal. Civ.Code § 55.


*5  Civil Code § 54.3 provides that any person or business that “denies or interferes with
admittance to or enjoyment of the public facilities as specified” in Civil Code §§ 54 and 54.1, or
“otherwise interferes with the rights of an individual with a disability” under §§ 54, 54.1, or 54.2,
“is liable for each offense for the actual damages, ... and attorney's fees as may be determined by
the court in addition thereto ....” Cal. Civ.Code § 54.3.


California Code of Civil Procedure § 1021.5 codifies the “private attorney general” doctrine under
which attorney's fees may be awarded to successful litigants. Punsly v. Ho, 105 Cal.App.4th 102,
109, 129 Cal.Rptr.2d 89 (2003). This doctrine is intended to “encourage private enforcement
of important public rights and to ensure aggrieved citizens have access to the judicial process
where statutory or constitutional rights have been violated.” Bell v. Vista Unified School Dist., 82
Cal.App.4th 672, 690, 98 Cal.Rptr.2d 263 (2000).


Three criteria are required to support an award of attorney's fees under § 1021.5. First, the action
resulted in the enforcement of an important right affecting the public interest; second, a significant
benefit was conferred on the general public or a large class of persons; and third, the necessity and
financial burden of private enforcement were such as to make the award appropriate. Abouab v.
City and County of San Francisco, 141 Cal.App.4th 643, 663, 46 Cal.Rptr.3d 206 (2006).


While the public always derives some benefit when illegal private or public conduct is rectified, the
Legislature did not intend to authorize an award of fees under § 1021.5 in every lawsuit enforcing
a constitutional or statutory right. The statute specifically provides for an award only when the
lawsuit has conferred “a significant benefit” on “the general public or a large class of persons.”
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Flannery v. California Highway Patrol, 61 Cal.App.4th 629, 635, 71 Cal.Rptr.2d 632 (1998); see
also DiPirro v. Bondo Corp., 153 Cal.App.4th 150, 197-201, 62 Cal.Rptr.3d 722 (2007).


3. Which Law Applies
The complaint in this action alleges jurisdiction under 28 U.S.C. § 1331 (federal question
jurisdiction). In diversity cases, state rules of law governing awardability of attorney's fees
are deemed “substantive” because they serve specific state policy governing litigation. Alyeska
Pipeline Service Co. v. Wilderness Soc., 421 U.S. 240, 259, 95 S.Ct. 1612, 44 L.Ed.2d 141 (1975).
The factors considered in calculating the fee award are also considered “substantive” and hence
governed by state law. Mangold v. Calif. Pub. Util. Comm'n, 67 F.3d 1470, 1478 (9th Cir.1995).
The Erie principles apply equally in the context of pendent jurisdiction. Id. (citing United Mine
Workers v. Gibbs, 383 U.S. 715, 86 S.Ct. 1130, 16 L.Ed.2d 218 (1966)). Thus, when, as here,
a federal court has federal question jurisdiction and exercises supplemental jurisdiction over a
state law claim, the court may award attorney's fees under the applicable state statute. See MRO
Comm'cns, Inc. v. American Tel. & Tel. Co., 197 F.3d 1276, 1281-83 (9th Cir.1999).


*6  Calculating an appropriate fee award under federal law involves a two-step process. Fisher
v. SJB-P.D. Inc., 214 F.3d 1115, 1119 (9th Cir.2000). The court first calculates the “lodestar” by
taking the number of hours reasonably expended on the litigation and multiplying it by a reasonable
hourly rate. Id. (citing Hensley v. Eckerhart, 461 U.S. 424, 433, 103 S.Ct. 1933, 76 L.Ed.2d 40
(1983)). The court may then adjust the lodestar upward or downward based on an evaluation of
the factors articulated in Kerr v. Screen Extras Guild, Inc., 526 F.2d 67 (9th Cir.1975), which have
not been subsumed in the lodestar calculation. Id.


The factors the Ninth Circuit articulated in Kerr are (1) the time and labor required, (2) the novelty
and difficulty of the questions involved, (3) the skill required to perform the legal service properly,
(4) the preclusion of other employment by the attorney due to acceptance of the case, (5) the
customary fee, (6) whether the fee is fixed or contingent, (7) time limitations imposed by the
client or the circumstances, (8) the amount involved and the results obtained, (9) the experience,
reputation, and ability of the attorneys, (10) the “undesirability” of the case, (11) the nature and
length of the professional relationship with the client, and (12) awards in similar cases. Kerr, 526
F.2d at 70.


The factors considered to be subsumed in the initial lodestar calculation include the novelty
and complexity of the issues, the special skill and experience of counsel, the quality of the
representation, and the result obtained. See Morales v. City of San Rafael, 96 F.3d 359, 363-64 &
n. 9 (9th Cir.1996). Risk or contingency multipliers are not available under federal law. City of
Burlington v. Dague, 505 U.S. 557, 567, 112 S.Ct. 2638, 120 L.Ed.2d 449 (1992) (“enhancement
for contingency is not permitted under the fee-shifting statutes”).
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A similar standard is applied under California law. The determination of what constitutes a
“reasonable fee” begins with the lodestar-the number of hours reasonably expended multiplied by
a reasonable hourly rate. PLCM Group, Inc. v. Drexler, 22 Cal.4th 1084, 1095, 95 Cal.Rptr.2d 198,
997 P.2d 511 (2000). The lodestar is considered the basic fee for comparable services in the legal
community, and it may be adjusted by the court based on several factors including the novelty and
difficulty of the questions involved, the skill displayed in presenting them, the extent to which the
nature of the litigation prevented other employment by the attorneys, and the contingent nature of
the fee award. Ketchum v. Moses, 24 Cal.4th 1122, 1132, 104 Cal.Rptr.2d 377, 17 P.3d 735 (2001).


The purpose of such adjustment is to fix a fee at the fair market value for
the particular action. In effect, the court determines, retrospectively, whether
the litigation involved a contingent risk or required extraordinary legal skill
justifying augmentation of the unadorned lodestar in order to approximate the
fair market value for such services.


Id. (citing Serano v. Priest, 20 Cal.3d 25, 49, 141 Cal.Rptr. 315, 569 P.2d 1303 (1977)).


*7  Thus, unlike federal law, California law allows contingency multipliers. Id. To determine the
propriety of applying a multiplier, the court must consider several factors, including the novelty or
difficulty of the questions involved; the expertise and capability of counsel; the results obtained;
the contingent risk involved in the case; the extent to which the nature of the litigation precluded
other employment by the attorneys; and whether the attorneys received public and/or charitable
funding. Serano, 20 Cal.3d at 48-49, 141 Cal.Rptr. 315, 569 P.2d 1303.


B. Plaintiff's Motions
Plaintiff argues that he is entitled to fees and costs as the prevailing party, under both federal and
state law. He asserts that he is the prevailing party based on the injunctive relief obtained, and
also based on defendants' subsequent agreement to pay damages of $150,000-more than twice the
amount of the damages obtained in Hankins v. El Torito Restaurants, Inc., 63 Cal.App.4th 510, 74
Cal.Rptr.2d 684 (1998), which plaintiff claims is one of the largest reported disabled access trial
damage awards. In addition, plaintiff contends that his attorneys are entitled to a “public interest
multiplier” per California Code of Civil Procedure § 1021.5 for all work done toward obtaining
the injunctive relief and protecting the injunctive relief by compliance actions.


The Rein firm seeks $873,251 in fees, plus a 2.0 multiplier, and $68,378 in costs. The fees are
calculated based on an hourly billing rate of $435 for Paul Rein, $400 for Patricia Barbossa,
$275 for Julie (McLean) Ostil, $125 for Scott Holmes (paralegal), and $100 for Aaron Clefton
(paralegal).
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The motion attaches timesheets for all attorneys and paralegals, showing the tasks performed,
and the date and time required for each task. Plaintiff asserts that the hourly rates claimed by
the attorneys in the Rein firm are reasonable based on their education, demonstrated skills, and
specialized experience, and supports this argument with resumes of Mr. Rein, Ms. Barbossa, and
Ms. Ostil (formerly Ms. McLean). Plaintiff also includes declarations from three attorneys from
the Northern California area, testifying to comparable rates in the community. These attorneys
all have extensive experience litigating disability access and discrimination cases, and are also
familiar with the work of the Rein firm.


The Gwilliam firm seeks $393,957.50 in fees plus a 2.0 multiplier, and $99,436 in costs. The fees
are based on an hourly billing rate of $650 for J. Gary Gwilliam, $225 for Kerri Jaffe, and $67.75
for Marilyn Cartwright (paralegal). The moving papers include no declarations substantiating the
fees requested or the asserted out-of-pocket expenses.


Plaintiff provides a declaration from Mr. Gwilliam setting forth a short break-down of the hours
into general categories of work performed-e.g., “meetings and phone calls,” “attending hearings,”
and “drafting pleadings”-as well as a “summary of the expenses,” but no detailed summary of
the tasks performed and hours required. Thus, from the moving papers it is impossible to tell, for
example, the extent to which duplicative or unnecessary work may have been performed, or the
extent to which Mr. Gwilliam may be billing for work that should have been performed by an
associate or a legal assistant.


*8  Plaintiff also provides a generic declaration from attorney Richard M. Pearl, author of
California Attorney Fee Awards. In addition to providing a copy of his CV, Mr. Pearl includes
30 pages summarizing the 2001-2006 billing rates at more than 25 San Francisco-area law firms,
including some of the largest firms, plus a listing of 14 cases, mostly from state court, and a
summary of the billing rates approved in those cases. Mr. Pearl asserts, based on his “knowledge
of market rates” and his “knowledge of the skill, experience, and reputation of Mr. Gwilliam, who
is widely known as one of the foremost trial attorneys in the State, if not the country,” that the rates
charged by Mr. Gwilliam and Ms. Jaffe are “in line with the hourly rates charged by attorneys of
equivalent experience, skill, and expertise for comparable work,”


Defendants do not pose any specific objections to the billing rates. The court must determine
a reasonable hourly rate by considering the experience, skill and reputation of the attorneys
requesting fees. See Schwarz v. Secretary of Health and Human Servs., 73 F.3d 895, 906 (9th
Cir.1995). “A district court should calculate this reasonable hourly rate according to the prevailing
market rates in the relevant community, which typically is the community in which the district
court sits.” Id.
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The court finds, based on the declarations filed with the fee motions, that the rates requested by
the Rein firm are arguably at the level charged in the community. With regard to the Gwilliam
firm's rates, the court finds Ms. Jaffe's rate to be within the rates charged in the community, but
finds that plaintiff has provided inadequate support for Mr. Gwilliam's requested rate of $650 an
hour. Unlike the declarations provided in support of the Rein firm's request, the Pearl Declaration
does not address the question of rates charged by small firms that handle disability access and
discrimination cases. Accordingly, the court finds that Mr. Gwilliam's rate should be set at the
same level as Mr. Rein's-$435 an hour.


With regard to the number of hours for which plaintiff's counsel seek compensation, defendants do
not argue that any specific hours claimed by either firm are excessive or duplicative. They argue
only that plaintiff's counsel billed more hours than defendants' counsel did during the period that
preceded defendants' Rule 68 offer, which is a meaningless comparison.


It is the burden of the party opposing the request to submit specific objections to the hours
expended. Gates v. Deukmejian, 987 F.2d 1392, 1404 (9th Cir.1992). To the extent that defendants
may be arguing that more than one attorney performed the same work and that the fees should be
reduced on that basis, they have not met their burden of submitting specific objections or pointing
to the evidence of record which might support such a conclusion. Conclusory and unsubstantiated
objections are not sufficient to warrant a reduction in fees. Jones v. Wild Oats Markets, Inc., 467
F.Supp.2d 1004, 1016 (S.D.Cal., 2006).


*9  Defendants' object only to the request for fees for work performed after the Rule 68 offer and
work performed on compliance enforcement, and to the request for a multiplier. Thus, the court
finds that the motion should be GRANTED as to the work performed prior to April 27, 2006, the
date of defendants' final Rule 68 offer. The Rein firm shall be awarded the sum of $469,989.50 in
attorney's fees for the work performed up to and including April 27, 2006. 2  The Gwilliam firm
shall be awarded the sum of $43,682.85 for work performed from March 27, 2006, the date the
association of counsel was filed, to April 27, 2006. 3


2 This figure is based on defendants' calculation (which plaintiff does not oppose) of
$368,401.50 for attorney work performed up to the service of the Rule 68 offer on April 3,
2006; plus the court's calculation (based on the timesheets submitted with the Rein firm's
moving papers) of $94,250 for attorney work performed from April 3, 2006, to April 27,
2006, and $7,338 for paralegal work for the period up to April 27, 2006.


3 This figure is based on the court's calculation, from the timesheets submitted with the
Gwilliam firm's reply to the opposition.
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With regard to post-offer work, defendants argue that plaintiff should recover nothing, because
the amount of the offer exceeded the amount for which he ultimately agreed to settle. In the
alternative, defendants assert that the lodestar should be reduced because plaintiff achieved only
limited success.


Under Rule 68, if the defendant serves an offer of settlement, and the plaintiff turns down the
defendant's offer of settlement and obtains a judgment for less than the offer, the plaintiff must pay
“the costs incurred after the making of the offer.” Id. This includes judgments obtained through
summary judgment, Liberty Mut. Ins. Co. v. E.E.O.P., 691 F.2d 438, 442 (9th Cir.1982), and also
includes orders terminating litigation as a result of settlement, Lang v. Gates, 36 F.3d 73, 76 (9th
Cir.1994).


The offer must be in writing and must specify a definite sum. Schwarzer, Tashima & Wagstaffe,
Federal Civil Procedure Before Trial (2007) §§ 15:152-153. To be effective, the offer must also
include an agreement to pay costs incurred to the date of the offer. The language used must be
clear enough that the parties and the court understand that such costs are included. Id. § 15:154;
Holland v. Roeser, 37 F.3d 501, 504 (9th Cir.1994). The “costs” referred to are the costs awardable
under relevant federal statutes, such as 28 U.S.C. § 1920. See United States v. Trident Seafoods
Corp., 92 F.3d 855, 860 (9th Cir.1996).


An award of costs also includes statutory attorney's fees where the statute authorizes their recovery
as part of “costs.” Marek v. Chesney, 473 U.S. 1, 9, 105 S.Ct. 3012, 87 L.Ed.2d 1 (1985); see
also Schwarzer, et al., § 15:167. When a federal district court has federal question jurisdiction and
exercises supplemental jurisdiction over a state law claim, the district court may award attorney's
fees under the applicable state statute. MRO Comm'cns, 197 F.3d at 1281-83.


Thus, the court must look to whether attorney's fees are recoverable as “costs” under the applicable
state statute. Id. at 1281-82; see also Bevard v. Farmers Ins. Exchange, 127 F.3d 1147, 1148 (9th
Cir.1997). Under California law, “costs” recoverable by a prevailing party include attorney's fees
authorized by statute or contract. Cal. Civ. P.Code § 1033.5(a) (10).


Here, defendants argue that plaintiff is not entitled to recover any fees or costs for work done after
the Rule 68 offer. They contend that because the Rule 68 offer clearly and unambiguously included
attorney's fees and costs incurred as of the date of the offer as part of the offer of settlement,
defendants may avail themselves of the benefits of Rule 68. They assert that it was unreasonable
for plaintiff to continue litigating the case after the consent decree had been negotiated and after
defendants had made their Rule 68 offer, and that the work performed post-offer did not benefit
plaintiff in the slightest.
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*10  The court finds that Rule 68 does not operate in this case to bar plaintiff from recovering
costs (including fees, under California law) incurred post-offer because the parties' subsequent
settlement agreement provided that plaintiff's counsel “will recover statutory attorney fees ... in an
amount set by the Court pursuant to a motion by plaintiff.”


The ordinary rules of contract construction apply to interpreting the terms of a Rule 68 settlement
offer. Guerrero v. Cummings, 70 F.3d 1111, 1113 (9th Cir.1995). While plaintiff's failure to accept
defendants' Rule 68 offer to settle the case for $251,000 plus costs and attorney's fees incurred as
of the date of the offer, and subsequent agreement to settle the case for $150,000, would ordinarily
have meant that plaintiff could not recover any costs incurred in the post-offer period, the parties
later entered into an agreement that plaintiff would receive $150,000 plus statutory fees.


Where a plaintiff is waiving his/her right to statutory attorney's fees, that waiver must be clear and
unambiguous. Nusom v. Woodburn, 122 F.3d 803, 833 (9th Cir.1997). Here, while plaintiff seemed
to be waiving his right to fees by rejecting a Rule 68 offer that later turned out to be for a larger
amount than the final judgment amount, the subsequent settlement agreement renders that waiver
ambiguous, and therefore not enforceable.


Nevertheless, the Ninth Circuit has suggested that even where the plaintiff's rejection of a Rule
68 offer does not result in a shifting of costs, the offer may nonetheless prove useful in the court's
determination of the reasonableness of the post-offer attorney's fees incurred. In Haworth v. State
of Nevada, 56 F.3d 1048 (9th Cir.1995), the plaintiffs sued under the Fair Labor Standards Act,
seeking back wages. After a bench trial, the district court entered judgment for plaintiffs on one
claim. The amount of the judgment was approximately $240,000 less than the defendant's pretrial
Rule 68 offer. The district court rejected the defendant's argument that in an FLSA case, a Rule
68 offer cuts off any entitlement to attorney fees and costs incurred thereafter by a plaintiff who
obtains a judgment for less than the settlement offer. The court awarded plaintiffs their costs of
suit and $85,975 in attorney's fees.


The Ninth Circuit noted that the FSLA defines attorney's fees separately from costs. Id. at 1051-52.
Thus, the court found, unlike the fees in an action under 42 U.S.C. § 1983, which are considered
part of “costs,” fees in an FLSA action are not automatically shifted by Rule 68. Id. However, while
the court ruled that Rule 68 did not bar the plaintiffs from recovering reasonable attorney's fees in
their FSLA suit after the Rule 68 offer had been made, the court did hold that the Rule 68 offer
must be considered in determining whether the amount of the fee sought is reasonable. Id. at 1052.


The court concluded that in determining a reasonable fee award in such a case, the court should
consider the amount of the Rule 68 offer, the stage of the litigation at which the offer was made,
what services were rendered thereafter, the amount obtained by the judgment, and whether it was
reasonable to continue litigating the case after the Rule 68 offer was made. Id. at 1052-53. The
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court warned that “clients who refuse a Rule 68 offer should know that the refusal to settle the
case may have a substantial adverse impact on the amount of attorney's fees they may recover for
services rendered after a settlement offer is rejected.” Id. at 1052.


*11  Under the reasoning articulated in Haworth, the court finds that plaintiff should not recover
the full amount of the fees requested for the work performed post-offer. At the time defendants
extended the Rule 68 offer for $251,000 plus costs and attorney's fees, plaintiff had incurred
approximately $368,000 in fees, and some undetermined amount of costs, for work performed
by the Rein firm, and less than $50,000 in fees and $12,000 in costs, for work performed by
the Gwilliam firm. The case had been pending for almost two and a half years, plaintiff had
obtained all the injunctive relief he sought, all that remained in the case was plaintiff's claim for
damages, and the trial was set to commence on August 7, 2006, a little over three months away. As
plaintiff asserted in his motion, damages awarded following trials in disabled access cases had not
previously exceeded $80,000. Under those circumstances, the court finds that it was not reasonable
for plaintiff to reject defendants' Rule 68 offer.


The court finds further that a reduction in the fees is warranted based on plaintiff's lack of success
in the post-offer portion of the case. When considering whether to award attorney's fees, the court
the court should consider various factors in deciding “reasonableness.” The most critical factor
in determining the amount of fees awarded is the degree of success obtained, and the court may
reduce the amount to account for limited success. See Hensley v. Eckerhart, 461 U.S. 424, 436-37,
103 S.Ct. 1933, 76 L.Ed.2d 40 (1983); Computer Xpress v. Jackson, 93 Cal.App.4th 993, 1019,
113 Cal.Rptr.2d 625 (2001).


Here, plaintiff's success was limited. As defendants point out, in the course of litigating the
damages portion of the case, plaintiff's counsel spent virtually all their time and resources on issues
relating to the toilet and shower access-issues dismissed by the court on summary judgment. The
failed claims were not sufficiently related to the remaining claims (the Hoyer lift sling and the
door handles) such that the total amount of the fees plaintiff seeks on the failed claims should be
recoverable. In addition, the sling issue was a minor one, as it lasted only one day and resulted in
no significant injury to plaintiff, and the door handles issue was essentially moot, as plaintiff was
too disabled at the time to use door handles.


In particular, the Gwilliam firm achieved little for plaintiff, as it had no involvement in the
access issues that were central to plaintiff's case. Indeed, the Gwilliam firm apparently has little
experience litigating ADA Title III access cases, and was brought into the case for the purpose of
litigating the emotional distress issues, and Mr. Gwilliam himself acknowledged at the hearing on
the cross-motions for summary judgment that he has little familiarity with federal court procedures.
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Moreover, the correspondence establishes that Kaiser was proactively negotiating a resolution to
plaintiff's complaints in 2003, and that plaintiff, without any warning, filed the present action.
Timesheets submitted by plaintiff's counsel indicate that at the same time that the Rein firm was
representing to Kaiser that it wanted to resolve the issues without filing a lawsuit, and would in
fact hold off on litigation if Kaiser agreed to a “cooperative inspection” of Room 605, the Rein
firm was in fact preparing to file a lawsuit.


*12  The court is not persuaded, however, by defendants' argument that plaintiff is not entitled
to recover fees incurred in seeking to enforce the consent decree. Code of Civil Procedure §
1021.5 authorizes the court to award fees to a successful party in an action that has resulted
in the enforcement of an important right affecting the public interest if three conditions exist-
a “significant benefit” has been conferred on the general public or a large class of persons; the
necessity and financial burden of private enforcement are such as to make the award appropriate;
and such fees should not be paid out of the recovery, if any. Cal. Civ. P.Code § 1021.5.


A plaintiff confers a significant benefit on the general public when he/she continues with efforts
to obtain the defendant's compliance with a stipulated injunction. A party “may be considered
a successful party within the meaning of section 1021.5 if that party's efforts had the effect
of ensuring compliance with the trial court's prior order.” Vasquez v. State of California, 154
Cal.App.4th 406, 419, 65 Cal.Rptr.3d 73 (2007) (quoting Nat'l Parks & Conservation Ass'n v.
County of Riverside, 81 Cal.App.4th 234, 242, 96 Cal.Rptr.2d 576 (2000)).


Here, plaintiff's efforts have resulted in ensuring Kaiser's compliance with the consent decree,
and that work has all occurred post-offer. Thus, plaintiff is entitled to fees for the consent decree
compliance work.


Based on the foregoing considerations, the court finds that the request for fees incurred post-
offer should be reduced by 50%. Thus, the Rein firm will be awarded $201,630.75 for the work
performed after April 27, 2006, and the Gwilliam firm will be awarded $124,021.90 for work
performed after April 27, 2006. 4


4 The court calculated these figures by subtracting the amount requested for pre-offer work
from the total amount requested, and dividing the result in half. The court also calculated
Mr. Gwilliam's hours, multiplied those hours by $435, and subtracted that amount from the
amount requested for Mr. Gwllliam's post-offer work.


In addition, the court finds that plaintiff's counsel are not entitled to a “public interest” or “risk”
multiplier. Contingency risk is used as a basis for a multiplier in order to “compensate for the risk
of loss generally in contingency cases as a class.” Beasley v. Wells Fargo Bank, 235 Cal.App.3d
1407, 1419, 1 Cal.Rptr.2d 459 (1991). Plaintiff asserts that this case is appropriate for a multiplier,
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because his counsel obtained “extraordinary results” at “great personal risk”-investing thousands
of hours of attorney time and advancing substantial amounts in litigation expenses and costs.


In the court's view, however, plaintiff did not achieve exceptional results, such that a multiplier is
warranted. Plaintiff's counsel did not file this lawsuit at “great personal risk,” any more than any
other case under the ADA. Indeed, in this case, defendants advised plaintiff's counsel that they
were engaged in the process of resolving the access violations, and he indicated he would not sue
if they cooperated with him. Nevertheless, he filed suit.


Finally, with regard to payment of costs, plaintiff contends that his out-of-pocket expenses are
reasonable because they are litigation expenses of the type normally billed to a fee-paying client,
such as expert witness fees and travel expenses, as authorized under the ADA and Code of Civil
Procedure § 1021.5.


*13  As for the costs incurred by the Rein firm, it is difficult to determine which costs were
incurred pre-offer and which were incurred post-offer. The Rein motion includes a total amount
of costs, broken down into categories, but the supporting documentation (receipts, invoices, and
so forth) is not organized chronologically or by category.


The Gwilliam firm's motion included no supporting documentation of the fees and costs with the
moving papers. In response to defendants' opposition, plaintiff asserted that the Gwilliam firm's
failure to provide such documentation was “based on the local rules, which provide that counsel
is not to provide such evidence, unless requested by the [c]ourt.” 5  Plaintiff suggested that the
summary of hours and expenses set forth in the opening papers should be sufficient. However, “in
an effort to alleviate [d]efendants' concerns over counsel's timesheets,” plaintiff submitted, with
the Gwilliam reply, the timesheets and an itemized list of costs “for review by the court.”


5 In fact, Civil Local Rule 54-6 requires that “[u]nless otherwise ordered, the motion for
attorney fees must be supported by declarations or affidavits containing” a statement of
services rendered by each person for whose services fees are requested, a summary of time
spent by each such person, a description of his/her qualifications and experience, and a
statement of the customary hourly charges of each such person or of comparable prevailing
hourly rates. Civ. L.R. 54-6(b) (emphasis added).


The court finds that the requested costs should be reduced 50%, for several reasons. First, as noted
above, the documentation is inadequate. Second, plaintiff seeks compensation for costs for experts
whose testimony was in large part excluded by the court. Third, a significant portion of the costs
were incurred in connection with work on claims that were ultimately dismissed. Accordingly, the
court finds that the Rein firm shall recoup $34,189 in costs, and the Gwilliam firm shall recoup
$49,718 in costs.
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CONCLUSION


In accordance with the foregoing, the court GRANTS plaintiff's motions in part and DENIES them
in part. Plaintiff is hereby awarded a total of $839,325 in attorney's fees-$671,620.25 for work
performed by the Rein firm, and $167,704.75 for work performed by the Gwilliam firm-and a total
of $83,907 in costs.


IT IS SO ORDERED.


All Citations


Not Reported in F.Supp.2d, 2007 WL 2892647
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Alfred W. CHESNY, Individually and as Administrator
of the Estate of Steven Chesny, Deceased.
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Argued Dec. 5, 1984.
|


Decided June 27, 1985.


Synopsis
Plaintiff brought motion for additur to judgment and for award of attorney fees in his civil
rights action based on the allegedly unlawful fatal shooting of his son, and defendants moved
for judgment n.o.v. and award of attorney fees. The United States District Court for the Northern
District of Illinois, Milton I. Shadur, J., 547 F.Supp. 542, declined to award plaintiff costs, including
attorney fees, incurred after an offer of judgment. On appeal, the Court of Appeals for the Seventh
Circuit, 720 F.2d 474, reversed in part, and certiorari was granted. The Supreme Court, Chief
Justice Burger, held that police officer defendants were not liable for attorney fees incurred by
plaintiff after officers' pretrial offer of settlement, where plaintiff recovered judgment less than
offer.


Reversed.


Justices Powell and Rehnquist filed concurring opinions.


Justice Brennan filed a dissenting opinion in which Justices Marshall and Blackmun joined.


Procedural Posture(s): On Appeal.


West Headnotes (5)


[1] Costs, Fees, and Sanctions Offer of judgment in general
Rule [Fed.Rules Civ.Proc.Rule 68, 28 U.S.C.A.] shifting to plaintiff all “costs” incurred
subsequent to offer of judgment not exceeded by ultimate recovery at trial does not
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require that defendant's offer itemize respective amounts being tendered for settlement of
underlying substantive claim and for costs.


252 Cases that cite this headnote


[2] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
Post-offer costs merely offset part of expense of continuing litigation to trial, and should
not be included in calculus of rule [Fed.Rules Civ.Proc.Rule 68, 28 U.S.C.A.] shifting to
plaintiff all “costs” incurred subsequent to offer of judgment not exceeded by ultimate
recovery at trial.


278 Cases that cite this headnote


[3] Costs, Fees, and Sanctions Recovery more favorable than tender or offer
Where underlying statute defines “costs” to include attorney fees, such fees are to be
included as costs for purposes of rule [Fed.Rules Civ.Proc.Rule 68, 28 U.S.C.A.] shifting
to plaintiff all “costs” incurred subsequent to offer of judgment not exceeded by ultimate
recovery at trial.


578 Cases that cite this headnote


[4] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
Term “costs” in rule [Fed.Rules Civ.Proc.Rule 68, 28 U.S.C.A.] shifting to plaintiff all
costs incurred subsequent to offer of judgment not exceeded by ultimate recovery at trial
includes attorney fees awardable under 42 U.S.C.A. § 1988.


437 Cases that cite this headnote


[5] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
Police officer defendants in action under 42 U.S.C.A. § 1983 were not liable for attorney
fees incurred by plaintiff after officers' pretrial offer of settlement, where plaintiff
recovered judgment less than offer. Fed.Rules Civ.Proc.Rule 68, 28 U.S.C.A.; 42 U.S.C.A.
§ 1988.


485 Cases that cite this headnote
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**3012  *1  Syllabus *


* The syllabus constitutes no part of the opinion of the Court but has been prepared by the
Reporter of Decisions for the convenience of the reader. See United States v. Detroit Lumber
Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed.2d 499.


Petitioner police officers, in answering a call on a domestic disturbance, shot and killed
respondent's adult son. Respondent, in his own behalf and as administrator of his son's estate, filed
suit against petitioners in Federal District Court under 42 U.S.C. § 1983 and state tort law. Prior
to trial, petitioners made a timely offer of **3013  settlement of $100,000, expressly including
accrued costs and attorney's fees, but respondent did not accept the offer. The case went to trial
and respondent was awarded $5,000 on the state-law claim, $52,000 for the § 1983 violation, and
$3,000 in punitive damages. Respondent then filed a request for attorney's fees under 42 U.S.C. §
1988, which provides that a prevailing party in a § 1983 action may be awarded attorney's fees “as
part of the costs.” The claimed attorney's fees included fees for work performed subsequent to the
settlement offer. The District Court declined to award these latter fees pursuant to Federal Rule of
Civil Procedure 68, which provides that if a timely pretrial offer of settlement is not accepted and
“the judgment finally obtained by the offeree is not more favorable than the offer, the offeree must
pay the costs incurred after the making of the offer.” The Court of Appeals reversed.


Held: Petitioners are not liable for the attorney's fees incurred by respondent after petitioners' offer
of settlement. Pp. 3015–3018.


*2  (a) Petitioners' offer was valid under Rule 68. The Rule does not require that a defendant's offer
itemize the respective amounts being tendered for settlement of the underlying substantive claim
and for costs. The drafters' concern was not so much with the particular components of offers, but
with the judgments to be allowed against defendants. Whether or not the offer recites that costs
are included or specifies an amount for costs, the offer has allowed judgment to be entered against
the defendant both for damages caused by the challenged conduct and for costs. This construction
of Rule 68 furthers its objective of encouraging settlements. Pp. 3015–3016.


(b) In view of the Rule 68 drafters' awareness of the various federal statutes which, as an exception
to the “American Rule,” authorize an award of attorney's fees to prevailing parties as part of the
costs in particular cases, the most reasonable inference is that the term “costs” in the Rule was
intended to refer to all costs properly awardable under the relevant substantive statute. Thus, where
the underlying statute defines “costs” to include attorney's fees, such fees are to be included as
costs for purposes of Rule 68. Here, where § 1988 expressly includes attorney's fees as “costs”
available to a prevailing plaintiff in a § 1983 suit, such fees are subject to the cost-shifting provision
of Rule 68. Rather than “cutting against the grain” of § 1988, applying Rule 68 in the context of a
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§ 1983 action is consistent with § 1988's policies and objectives of encouraging plaintiffs to bring
meritorious civil rights suits; Rule 68 simply encourages settlements. Pp. 3016–3018.


720 F.2d 474 (CA7 1983), reversed.


Attorneys and Law Firms


Donald G. Peterson argued the cause for petitioners. With him on the brief was Elizabeth Hubbard.


Jerrold J. Ganzfried argued the cause for the United States as amicus curiae urging reversal.
On the brief were Solicitor General Lee, Acting Assistant Attorney General Willard, Deputy
Solicitor General Geller, Deputy Assistant Attorney General Kuhl, Katheryn A. Oberly, Robert S.
Greenspan, and Barbara S. Woodall.


*3  Victor J. Stone argued the cause for respondent. On the brief was James D. Montgomery.*


* Briefs of amici curiae urging reversal were filed for the State of Florida by Jim Smith, Attorney
General, Mitchell D. Franks, and Linda K. Huber and Bruce A. Minnick, Assistant Attorneys
General; for the City of New York by Frederick A.O. Schwarz, Jr., Leonard Koerner, Ronald E.
Sternberg, Evelyn Jonas, and John P. Woods; and for the Equal Employment Advisory Council by
Robert E. Williams, Douglas S. McDowell, and Thomas R. Bagby.


Briefs of amici curiae urging affirmance were filed for the Alliance for Justice by Laura Macklin;
for the American Civil Liberties Union et al. by Roger Pascal, Burt Neuborne, E. Richard Larson,
and Harvey Grossman; for the Lawyers' Committee for Civil Rights Under Law by Fred N.
Fishman, Robert H. Kapp, Norman Redlich, William L. Robinson, Norman J. Chachkin, Harold
R. Tyler, Jr., and Sara E. Lister; for the Committee on the Federal Courts of the Association of the
Bar of the City of New York by Sheldon H. Elsen, Michael W. Schwartz, Sidney S. Rosdeitcher,
Edmund H. Kerr, and John G. Koeltl; and for the NAACP Legal Defense and Educational Fund,
Inc., by Barry L. Goldstein, Julius LeVonne Chambers, and Charles Stephen Ralston.


Opinion


Chief Justice BURGER delivered the opinion of the Court.


We granted certiorari to decide whether attorney's fees incurred by a plaintiff subsequent to an
offer of settlement under Federal Rule of Civil Procedure 68 must be paid by the defendant under
42 U.S.C. § 1988, when the plaintiff recovers a judgment less than the offer.
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I


Petitioners, three police officers, in answering a call on a domestic disturbance, shot and killed
respondent's adult son. Respondent, in his own behalf and as administrator of his son's estate, filed
suit against the officers in the United States District Court under 42 U.S.C. § 1983 and state tort law.


Prior to trial, petitioners made a timely offer of settlement “for a sum, including costs now accrued
and attorney's fees, *4  of **3014  ONE HUNDRED THOUSAND ($100,000) DOLLARS.”
Respondent did not accept the offer. The case went to trial and respondent was awarded $5,000
on the state-law “ wrongful death” claim, $52,000 for the § 1983 violation, and $3,000 in punitive
damages.


Respondent filed a request for $171,692.47 in costs, including attorney's fees. This amount
included costs incurred after the settlement offer. Petitioners opposed the claim for postoffer costs,
relying on Federal Rule of Civil Procedure 68, which shifts to the plaintiff all “costs” incurred
subsequent to an offer of judgment not exceeded by the ultimate recovery at trial. Petitioners
argued that attorney's fees are part of the “costs” covered by Rule 68. The District Court agreed
with petitioners and declined to award respondent “costs, including attorney's fees, incurred after
the offer of judgment.” 547 F.Supp. 542, 547 (ND Ill.1982). The parties subsequently agreed
that $32,000 fairly represented the allowable costs, including attorney's fees, accrued prior to
petitioners' offer of settlement. 1  Respondent appealed the denial of postoffer costs.


1 The District Court refused to shift to respondent any costs accrued by petitioners. Petitioners
do not contest that ruling.


The Court of Appeals reversed. 720 F.2d 474 (CA7 1983). The court rejected what it termed the
“rather mechanical linking up of Rule 68 and section 1988.” Id., at 478. It stated that the District
Court's reading of Rule 68 and § 1988, while “in a sense logical,” would put civil rights plaintiffs
and counsel in a “predicament” that “cuts against the grain of section 1988.” Id., at 478, 479.
Plaintiffs' attorneys, the court reasoned, would be forced to “think very hard” before rejecting
even an inadequate offer, and would be deterred from bringing good-faith actions because of the
prospect of losing the right to attorney's fees if a settlement offer more favorable than the ultimate
recovery were rejected. Id., at 478–479. The court concluded that “[t]he legislators who enacted
section 1988 would not have wanted its effectiveness *5  blunted because of a little known rule
of court.” Id., at 479.


We granted certiorari, 466 U.S. 949, 104 S.Ct. 2149, 80 L.Ed.2d 536 (1984). We reverse.
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II


Rule 68 provides that if a timely pretrial offer of settlement is not accepted and “the judgment
finally obtained by the offeree is not more favorable than the offer, the offeree must pay the costs
incurred after the making of the offer.” (Emphasis added.) The plain purpose of Rule 68 is to
encourage settlement and avoid litigation. Advisory Committee Note on Rules of Civil Procedure,
Report of Proposed Amendments, 5 F.R.D. 433, 483 n. 1 (1946), 28 U.S.C.App., p. 637; Delta
Air Lines, Inc. v. August, 450 U.S. 346, 352, 101 S.Ct. 1146, 1150, 67 L.Ed.2d 287 (1981). The
Rule prompts both parties to a suit to evaluate the risks and costs of litigation, and to balance them
against the likelihood of success upon trial on the merits. This case requires us to decide whether
the offer in this case was a proper one under Rule 68, and whether the term “costs” as used in Rule
68 includes attorney's fees awardable under 42 U.S.C. § 1988.


A


The first question we address is whether petitioners' offer was valid under Rule 68. Respondent
contends that the offer was invalid because it lumped petitioners' proposal for damages with their
proposal for costs. Respondent argues that Rule 68 requires that an offer must separately recite the
amount that the defendant is offering in settlement of the substantive claim and the amount he is
offering to cover accrued costs. Only if the offer is bifurcated, he contends, so that it is clear how
much the defendant is offering for the substantive claim, can a plaintiff possibly assess whether it
would be wise to accept **3015  the offer. He apparently bases this argument on the language of
the Rule providing that the defendant “may serve upon the adverse party an offer to allow judgment
to be taken against him for the money or property *6  or to the effect specified in his offer, with
costs then accrued” (emphasis added).


[1]  The Court of Appeals rejected respondent's claim, holding that “an offer of the money or
property or to the specified effect is, by force of the rule itself, ‘with’—that is, plus ‘costs then
accrued,’ whatever the amount of those costs is.” 720 F.2d, at 476. We, too, reject respondent's
argument. We do not read Rule 68 to require that a defendant's offer itemize the respective amounts
being tendered for settlement of the underlying substantive claim and for costs.


The critical feature of this portion of the Rule is that the offer be one that allows judgment to be
taken against the defendant for both the damages caused by the challenged conduct and the costs
then accrued. In other words, the drafters' concern was not so much with the particular components
of offers, but with the judgments to be allowed against defendants. If an offer recites that costs
are included or specifies an amount for costs, and the plaintiff accepts the offer, the judgment will
necessarily include costs; if the offer does not state that costs are included and an amount for costs
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is not specified, the court will be obliged by the terms of the Rule to include in its judgment an
additional amount which in its discretion, see Delta Air Lines, Inc. v. August, supra 450 U.S., at
362, 365, 101 S.Ct., at 1153, 1156 (POWELL, J., concurring), it determines to be sufficient to
cover the costs. In either case, however, the offer has allowed judgment to be entered against the
defendant both for damages caused by the challenged conduct and for costs. Accordingly, it is
immaterial whether the offer recites that costs are included, whether it specifies the amount the
defendant is allowing for costs, or, for that matter, whether it refers to costs at all. As long as the
offer does not implicitly or explicitly provide that the judgment not include costs, a timely offer
will be valid.


This construction of the Rule best furthers the objective of the Rule, which is to encourage
settlements. If defendants are not allowed to make lump-sum offers that would, if accepted,
represent their total liability, they would understandably *7  be reluctant to make settlement offers.
As the Court of Appeals observed, “many a defendant would be unwilling to make a binding
settlement offer on terms that left it exposed to liability for attorney's fees in whatever amount the
court might fix on motion of the plaintiff.” 720 F.2d, at 477.


Contrary to respondent's suggestion, reading the Rule in this way does not frustrate plaintiffs'
efforts to determine whether defendants' offers are adequate. At the time an offer is made, the
plaintiff knows the amount in damages caused by the challenged conduct. The plaintiff also knows,
or can ascertain, the costs then accrued. A reasonable determination whether to accept the offer
can be made by simply adding these two figures and comparing the sum to the amount offered.
Respondent is troubled that a plaintiff will not know whether the offer on the substantive claim
would be exceeded at trial, but this is so whenever an offer of settlement is made. In any event,
requiring itemization of damages separate from costs would not in any way help plaintiffs know
in advance whether the judgment at trial will exceed a defendant's offer.


[2]  Curiously, respondent also maintains that petitioners' settlement offer did not exceed the
judgment obtained by respondent. In this regard, respondent notes that the $100,000 offer is not
as great as the sum of the $60,000 in damages, $32,000 in preoffer costs, and $139,692.47 in
claimed postoffer costs. This argument assumes, however, that postoffer costs should be included
in the comparison. The Court of Appeals correctly recognized that postoffer costs merely offset
part of the **3016  expense of continuing the litigation to trial, and should not be included in the
calculus. Id., at 476.


B


The second question we address is whether the term “costs” in Rule 68 includes attorney's fees
awardable under 42 U.S.C. § 1988. By the time the Federal Rules of Civil *8  Procedure were
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adopted in 1938, federal statutes had authorized and defined awards of costs to prevailing parties
for more than 85 years. See Act of Feb. 26, 1853, 10 Stat. 161; see generally Alyeska Pipeline
Service Co. v. Wilderness Society, 421 U.S. 240, 95 S.Ct. 1612, 44 L.Ed.2d 141 (1975). Unlike
in England, such “costs” generally had not included attorney's fees; under the “American Rule,”
each party had been required to bear its own attorney's fees. The “American Rule” as applied in
federal courts, however, had become subject to certain exceptions by the late 1930's. Some of these
exceptions had evolved as a product of the “inherent power in the courts to allow attorney's fees
in particular situations.” Alyeska, supra, at 259, 95 S.Ct., at 1622. But most of the exceptions were
found in federal statutes that directed courts to award attorney's fees as part of costs in particular
cases. 421 U.S., at 260–262, 95 S.Ct., at 1623.


Section 407 of the Communications Act of 1934, for example, provided in relevant part that, “[i]f
the petitioner shall finally prevail, he shall be allowed a reasonable attorney's fee, to be taxed and
collected as a part of the costs of the suit.” 47 U.S.C. § 407. There was identical language in §
3(p) of the Railway Labor Act, 45 U.S.C. § 153(p) (1934 ed.). Section 40 of the Copyright Act of
1909, 17 U.S.C. § 40 (1934 ed.), allowed a court to “award to the prevailing party a reasonable
attorney's fee as part of the costs.” And other statutes contained similar provisions that included
attorney's fees as part of awardable “costs.” See, e.g., the Clayton Act, 15 U.S.C. § 15 (1934 ed.);
the Securities Act of 1933, 15 U.S.C. § 77k(e) (1934 ed.); the Securities Exchange Act of 1934,
15 U.S.C. §§ 78i(e), 78r(a) (1934 ed.).


The authors of Federal Rule of Civil Procedure 68 were fully aware of these exceptions to the
American Rule. The Advisory Committee's Note to Rule 54(d), 28 U.S.C.App., p. 621, contains an
extensive list of the federal statutes which allowed for costs in particular cases; of the 35 “statutes
as to costs” set forth in the final paragraph of the Note, no fewer than 11 allowed for attorney's
fees as part of costs. Against this background of varying definitions of “costs,” the drafters *9  of
Rule 68 did not define the term; nor is there any explanation whatever as to its intended meaning
in the history of the Rule.


[3]  In this setting, given the importance of “costs” to the Rule, it is very unlikely that this omission
was mere oversight; on the contrary, the most reasonable inference is that the term “costs” in Rule
68 was intended to refer to all costs properly awardable under the relevant substantive statute
or other authority. In other words, all costs properly awardable in an action are to be considered
within the scope of Rule 68 “costs.” Thus, absent congressional expressions to the contrary, where
the underlying statute defines “costs” to include attorney's fees, we are satisfied such fees are
to be included as costs for purposes of Rule 68. See, e.g., Fulps v. Springfield, Tenn., 715 F.2d
1088, 1091–1095 (CA6 1983); Waters v. Heublein, Inc., 485 F.Supp. 110, 113–117 (ND Cal.1979);
Scheriff v. Beck, 452 F.Supp. 1254, 1259–1260 (Colo.1978). See also Delta Air Lines, Inc. v.
August, 450 U.S., at 362–363, 101 S.Ct., at 1155–1156 (POWELL, J., concurring).
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[4]  Here, respondent sued under 42 U.S.C. § 1983. Pursuant to the Civil Rights Attorney's Fees
Awards Act of 1976, 90 Stat. 2641, as amended, 42 U.S.C. § 1988, a prevailing party in a § 1983
action may be awarded attorney's fees “as part of the costs.” Since Congress expressly included
attorney's fees as “costs” **3017  available to a plaintiff in a § 1983 suit, such fees are subject to
the cost-shifting provision of Rule 68. This “plain meaning” interpretation of the interplay between
Rule 68 and § 1988 is the only construction that gives meaning to each word in both Rule 68 and
§ 1988. 2


2 Respondent suggests that Roadway Express, Inc. v. Piper, 447 U.S. 752, 100 S.Ct. 2455,
65 L.Ed.2d 488 (1980), requires a different result.  Roadway Express, however, is not
relevant to our decision today. In Roadway, attorney's fees were sought as part of costs
under 28 U.S.C. § 1927, which allows the imposition of costs as a penalty on attorneys for
vexatiously multiplying litigation. We held in Roadway Express that § 1927 came with its
own statutory definition of costs, and that this definition did not include attorney's fees. The
critical distinction here is that Rule 68 does not come with a definition of costs; rather, it
incorporates the definition of costs that otherwise applies to the case.


*10  Unlike the Court of Appeals, we do not believe that this “plain meaning” construction of
the statute and the Rule will frustrate Congress' objective in § 1988 of ensuring that civil rights
plaintiffs obtain “ ‘effective access to the judicial process.’ ” Hensley v. Eckerhart, 461 U.S. 424,
429, 103 S.Ct. 1933, 1937, 76 L.Ed.2d 40 (1983), quoting H.R.Rep. No. 94–1558, p. 1 (1976).
Merely subjecting civil rights plaintiffs to the settlement provision of Rule 68 does not curtail their
access to the courts, or significantly deter them from bringing suit. Application of Rule 68 will
serve as a disincentive for the plaintiff's attorney to continue litigation after the defendant makes
a settlement offer. There is no evidence, however, that Congress, in considering § 1988, had any
thought that civil rights claims were to be on any different footing from other civil claims insofar
as settlement is concerned. Indeed, Congress made clear its concern that civil rights plaintiffs not
be penalized for “helping to lessen docket congestion” by settling their cases out of court. See
H.R.Rep. No. 94–1588, supra, at 7.


Moreover, Rule 68's policy of encouraging settlements is neutral, favoring neither plaintiffs nor
defendants; it expresses a clear policy of favoring settlement of all lawsuits. Civil rights plaintiffs
—along with other plaintiffs—who reject an offer more favorable than what is thereafter recovered
at trial will not recover attorney's fees for services performed after the offer is rejected. But, since
the Rule is neutral, many civil rights plaintiffs will benefit from the offers of settlement encouraged
by Rule 68. Some plaintiffs will receive compensation in settlement where, on trial, they might
not have recovered, or would have recovered less than what was offered. And, even for those who
would prevail at trial, settlement will provide them with compensation at an earlier date without
the burdens, stress, and time of litigation. In short, settlements rather than litigation will serve the
interests of plaintiffs as well as defendants.
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*11  To be sure, application of Rule 68 will require plaintiffs to “ think very hard” about whether
continued litigation is worthwhile; that is precisely what Rule 68 contemplates. This effect of Rule
68, however, is in no sense inconsistent with the congressional policies underlying § 1983 and
§ 1988. Section 1988 authorizes courts to award only “ reasonable” attorney's fees to prevailing
parties. In Hensley v. Eckerhart, supra, we held that “the most critical factor” in determining a
reasonable fee “is the degree of success obtained.” Id., at 436, 103 S.Ct., at 1941. We specifically
noted that prevailing at trial “may say little about whether the expenditure of counsel's time was
reasonable in relation to the success achieved.” Ibid. In a case where a rejected settlement offer
exceeds the ultimate recovery, the plaintiff—although technically the prevailing party—has not
received any monetary benefits from the postoffer services of his attorney. This case presents a
good example: the $139,692 in postoffer legal services resulted in a recovery $8,000 less than
petitioners' settlement offer. Given Congress' focus on the success achieved, we are not persuaded
that shifting the postoffer costs **3018  to respondent in these circumstances would in any sense
thwart its intent under § 1988.


Rather than “cutting against the grain” of § 1988, as the Court of Appeals held, we are convinced
that applying Rule 68 in the context of a § 1983 action is consistent with the policies and objectives
of § 1988. Section 1988 encourages plaintiffs to bring meritorious civil rights suits; Rule 68 simply
encourages settlements. There is nothing incompatible in these two objectives.


III


[5]  Congress, of course, was well aware of Rule 68 when it enacted § 1988, and included attorney's
fees as part of recoverable costs. The plain language of Rule 68 and § 1988 subjects such fees to the
cost-shifting provision of Rule 68. Nothing revealed in our review of the policies underlying § 1988
constitutes “the necessary clear expression of congressional *12  intent” required “to exempt ...
[the] statute from the operation of” Rule 68.  Califano v. Yamasaki, 442 U.S. 682, 700, 99 S.Ct.
2545, 2557, 61 L.Ed.2d 176 (1979). We hold that petitioners are not liable for costs of $139,692
incurred by respondent after petitioners' offer of settlement.


The judgment of the Court of Appeals is


Reversed.


Justice POWELL, concurring.
In Delta Airlines, Inc. v. August, 450 U.S. 346, 101 S.Ct. 1146, 67 L.Ed.2d 287 (1981), the offer
under Rule 68 stated that it was “in the amount of $450, which shall include attorney's fees, together
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with costs accrued to date.”  Id., at 365, 101 S.Ct., at 1156. In a brief concurring opinion, I expressed
the view that this offer did not comport with the Rule's requirements. It seemed to me that an
offer of judgment should consist of two identified components: (i) the substantive relief proposed,
and (ii) costs, including a reasonable attorney's fee. The amount of the fee ultimately should be
within the discretion of the court if the offer is accepted. In questioning the form of the offer in
Delta, I was influenced in part by the fact that it was a Title VII case. I concluded that the “ ‘costs'
component of a Rule 68 offer of judgment in a Title VII case must include reasonable attorney's
fees accrued to the date of the offer.” Id., at 363, 101 S.Ct., at 1155. My view, however, as to the
specificity of the “substantive relief” component of the offer did not depend solely on the fact that
Delta was a Title VII case.


No other Justice joined my Delta concurrence. The Court's decision was upon a different
ground. Although I think it the better practice for the offer of judgment expressly to identify the
components, it is important to have a Court for a clear interpretation of Rule 68. I noted in Delta
that “parties to litigation and the public as a whole have an interest—often an overriding one—in
settlement rather than exhaustion of protracted court proceedings.” Ibid. The purpose of Rule 68 is
to “facilitat[e] the early resolution of marginal suits in which the defendant perceives the claim to
*13  be without merit, and the plaintiff recognizes its speculative nature.” Ibid. See also id., at 363,
n. 1, 101 S.Ct., at 1156, n. 1. We have now agreed as to what specifically is required by Rule 68.


Accordingly, I join the opinion of the Court.


Justice REHNQUIST, concurring.
In Delta Airlines, Inc. v. August, 450 U.S. 346, 101 S.Ct. 1146, 67 L.Ed.2d 287 (1981), I expressed
in dissent the view that the term “costs” in Rule 68 did not include attorney's fees. Further
examination of the question has convinced me that this view was wrong, and I therefore join the
opinion of THE CHIEF JUSTICE. Cf. McGrath v. Kristensen, 340 U.S. 162, 176, 71 S.Ct. 224,
232, 95 L.Ed. 173 (1950) (Jackson, J. concurring).


Justice BRENNAN, with whom Justice MARSHALL and Justice BLACKMUN join,
dissenting.
The question presented by this case is whether the term “costs” as it is used in **3019  Rule 68
of the Federal Rules of Civil Procedure 1  and elsewhere throughout the Rules refers simply *14
to those taxable costs defined in 28 U.S.C. § 1920 and traditionally understood as “costs”—court
fees, printing expenses, and the like 2 —or instead includes attorney's fees when an underlying
fees-award statute happens to refer to fees “as part of” the awardable costs. Relying on what it
recurrently emphasizes is the “ plain language” of one such statute, 42 U.S.C. § 1988, 3  the Court
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today holds that a prevailing civil rights litigant entitled to fees under that statute is per se barred
by Rule 68 from recovering any fees for work performed after rejecting a settlement offer where
he ultimately recovers less than the proffered amount in settlement.


1 Rule 68 provides:


“At any time more than 10 days before the trial begins, a party defending
against a claim may serve upon the adverse party an offer to allow judgment
to be taken against him for the money or property or to the effect specified
in his offer, with costs then accrued. If within 10 days after the service of the
offer the adverse party serves written notice that the offer is accepted, either
party may then file the offer and notice of acceptance together with proof of
service thereof and thereupon the clerk shall enter judgment. An offer not
accepted shall be deemed withdrawn and evidence thereof is not admissible
except in a proceeding to determine costs. If the judgment finally obtained
by the offeree is not more favorable than the offer, the offeree must pay the
costs incurred after the making of the offer. The fact that an offer is made
but not accepted does not preclude a subsequent offer. When the liability of
one party to another has been determined by verdict or order or judgment,
but the amount or extent of the liability remains to be determined by further
proceedings, the party adjudged liable may make an offer of judgment, which
shall have the same effect as an offer made before trial if it is served within a
reasonable time not less than 10 days prior to the commencement of hearings
to determine the amount or extent of liability.”


2 Section 1920 provides:
“A judge or clerk of any court of the United States may tax as costs the following:
“(1) Fees of the clerk and marshal;
“(2) Fees of the court reporter for all or any part of the stenographic transcript necessarily
obtained for use in the case;
“(3) Fees and disbursements for printing and witnesses;
“(4) Fees for exemplification and copies of papers necessarily obtained for use in the case;
“(5) Docket fees under section 1923 of this title;
“(6) Compensation of court appointed experts, compensation of interpreters, and salaries,
fees, expenses, and costs of special interpretation services under section 1828 of this title.
“A bill of costs shall be filed in the case and, upon allowance, included in the judgment or
decree.”
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3 Civil Rights Attorney's Fees Awards Act of 1976, 90 Stat. 2641, as amended, 42 U.S.C. §
1988. That section provides in relevant part that “[i]n any action or proceeding to enforce a
provision of sections 1981, 1982, 1983, 1985, and 1986 of this title, title IX of Public Law
92–318, or title VI of the Civil Rights Act of 1964, the court, in its discretion, may allow the
prevailing party, other than the United States, a reasonable attorney's fee as part of the costs.”


I dissent. The Court's reasoning is wholly inconsistent with the history and structure of the Federal
Rules, and its application to the over 100 attorney's fees statutes enacted by Congress will produce
absurd variations in Rule 68' s operation *15  based on nothing more than picayune differences in
statutory phraseology. Neither Congress nor the drafters of the Rules could possibly have intended
such inexplicable variations in settlement incentives. Moreover, the Court's interpretation will
“seriously undermine the purposes behind the attorney's fees provisions” of the civil rights laws,
Delta Air Lines, Inc. v. August, 450 U.S. 346, 378, 101 S.Ct. 1146, 1163, 67 L.Ed.2d 287 (1981)
(REHNQUIST, J., dissenting)—provisions imposed by Congress pursuant to § 5 of the Fourteenth
Amendment. 4  Today's decision therefore violates the most basic limitations on our rulemaking
authority as set forth in the Rules Enabling Act, 28 U.S.C. § 2072, and as summarized in Alyeska
Pipeline Co. v. Wilderness Society, 421 U.S. 240, 95 S.Ct. 1612, 44 L.Ed.2d 141 (1975). Finally,
both Congress and the Judicial Conference of the United States **3020  have been engaged for
years in considering possible amendments to Rule 68 that would bring attorney's fees within the
operation of the Rule. That process strongly suggests that Rule 68 has not previously been viewed
as governing fee awards, and it illustrates the wisdom of deferring to other avenues of amending
Rule 68 rather than ourselves engaging in “standardless judicial lawmaking.” Delta Air Lines, Inc.
v. August, supra 450 U.S., at 378, 101 S.Ct., at 1163 (REHNQUIST, J., dissenting).


4 See S.Rep. No. 94–1011, pp. 5–6 (1976), U.S.Code Cong. & Admin.News 1976, pp. 5908,
5912; H.R.Rep. No. 94–1558, pp. 7, n. 14, 8–9 (1976).


I


The Court's “plain language” analysis, ante, at 3018, goes as follows: Section 1988 provides that
a “prevailing party” may recover “a reasonable attorney's fee as part of the costs.” Rule 68 in
turn provides that, where an offeree obtains a judgment for less than the amount of a previous
settlement offer, “the offeree must pay the costs incurred after the making of the offer.” Because
“attorney's fees” are “costs,” the Court concludes, the “plain meaning” of Rule 68 per se prohibits
a prevailing civil rights plaintiff from recovering fees *16  incurred after he rejected the proposed
out-of-court settlement. Ante, at 3017.


The Court's “plain language” approach is, as Judge Posner's opinion for the court below noted, “in
a sense logical.” 720 F.2d 474, 478 (CA7 1983). However, while the starting point in interpreting
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statutes and rules is always the plain words themselves, “[t]he particular inquiry is not what
is the abstract force of the words or what they may comprehend, but in what sense were they
intended to be understood or what understanding they convey when used in the particular act.” 5


We previously have been confronted with “superficially appealing argument[s]” strikingly similar
to those adopted by the Court today, and we have found that they “cannot survive careful
consideration.” Roadway Express, Inc. v. Piper, 447 U.S. 752, 758, 100 S.Ct. 2455, 2460, 65
L.Ed.2d 488 (1980). So it is here.


5 2A C. Sands, Sutherland on Statutory Construction § 46.07, p. 110 (4th ed. 1984). See
also United States v. Campos-Serrano, 404 U.S. 293, 298, 92 S.Ct. 471, 474, 30 L.Ed.2d
457 (1971) (“If an absolutely literal reading of a statutory provision is irreconcilably at
war with the clear congressional purpose, a less literal construction must be considered”);
Lynch v. Overholser, 369 U.S. 705, 710, 82 S.Ct. 1063, 1067, 8 L.Ed.2d 211 (1962) (“The
decisions of this Court have repeatedly warned against the dangers of an approach to statutory
construction which confines itself to the bare words of a statute, ... for ‘literalness may
strangle meaning’ ”); United States v. Brown, 333 U.S. 18, 25–26, 68 S.Ct. 376, 379–380, 92
L.Ed. 442 (1948) (“The canon in favor of strict construction is not an inexorable command
to override common sense and evident statutory purpose. It does not require magnified
emphasis upon a single ambiguous word in order to give it a meaning contradictory to the
fair import of the whole remaining language”). Cf. Harrison v. Northern Trust Co., 317 U.S.
476, 479, 63 S.Ct. 361, 362, 87 L.Ed. 407 (1943) (“words are inexact tools at best”):


In Roadway Express, the petitioner argued that under 28 U.S.C. § 1927 (1976 ed.) (which at
that time allowed for the imposition of “excess costs” on an attorney who “unreasonably and
vexatiously” delayed court proceedings), 6  “costs” *17  should be interpreted to include attorney's
fees when the underlying fees-award statute provided for fees “as part of the costs.” We rejected
that argument, concluding that “costs” as it was used in § 1927 had a well-settled meaning limited
to the traditional taxable items of costs set forth in 28 U.S.C. § 1920. 447 U.S., at 759–761, 100
S.Ct., at 2460–2462. We found that Congress has consistently “sought to standardize the treatment
of costs in federal courts, to ‘make them uniform—make the law explicit and definite,’ ” and that
the petitioner's interpretation “could result in virtually random application of § 1927 on the basis
of other laws **3021  that do not address the problem of controlling abuses of judicial processes.”
Id., at 761–762, 100 S.Ct., at 2461–2462. Specifically, allowing the definition of “costs” to vary
depending on the phraseology of the underlying fees-award statute


6 That section provided that any attorney “who so multiplies the proceedings in any case
as to increase costs unreasonably and vexatiously may be required by the court to satisfy
personally such excess costs.” The section was amended after Roadway Express to require
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the payment of “excess costs, expenses, and attorneys' fees reasonably incurred because of
such conduct.” Pub.L. 96–349, § 3, 94 Stat. 1156, 28 U.S.C. § 1927.


“would create a two-tier system of attorney sanctions.... Under Roadway's view of § 1927,
lawyers in cases brought under those statutes [authorizing fees as part of the costs] would face
stiffer penalties for prolonging litigation than would other attorneys. There is no persuasive
justification for subjecting lawyers in different areas of practice to differing sanctions for
dilatory conduct. A court's processes may be as abused in a commercial case as in a civil rights
action. Without an express indication of congressional intent, we must hesitate to reach the
imaginative outcome urged by Roadway, particularly when a more plausible construction flows
from [viewing ‘costs' uniformly as limited to those items set forth in § 1920].” Id., at 762–763,
100 S.Ct., at 2462.


The Court today restricts its discussion of Roadway to a single footnote, urging that that case “is
not relevant to our decision” because “§ 1927 came with its own statutory definition of costs”
whereas “Rule 68 does not come with a definition of costs.” Ante, at 3017, n. 2. But this purported
“distinction” merely begs the question. As in Roadway, the question we face is whether a cost-
shifting provision “come[s] with a definition of costs”—that set forth in § 1920 in an effort *18  “to
standardize the treatment of costs in federal courts,” Roadway Express, Inc. v. Piper, supra, at 761,
100 S.Ct., at 2461—or instead may vary widely in meaning depending on the phraseology of the
underlying fees-award statute. 7  The parties' arguments in this case and in Roadway are virtually
interchangeable, and our analysis is not much advanced simply by the conclusory statement that
the cases are different.


7 Taken to its logical limit, the Court's argument that the Federal Rules come with no
“definition of costs” would mean that courts in applying the Rules' costs provisions could
altogether ignore § 1920 in defining taxable costs. Surely the Court cannot mean to endorse
such a result. The proper question, it seems to me, is instead whether § 1920 sets forth the
only “definition” of costs for purposes of applying the Rules or whether courts may pick and
choose from among other statutes in adding items to the enumeration set forth in § 1920.


For a number of reasons, “costs” as that term is used in the Federal Rules should be interpreted
uniformly in accordance with the definition of costs set forth in § 1920:


First. The limited history of the costs provisions in the Federal Rules suggests that the drafters
intended “costs” to mean only taxable costs traditionally allowed under the common law or
pursuant to the statutory predecessor of § 1920. 8  *19  Nowhere was it suggested that the meaning
of taxable “costs” might vary from case to case depending on the language of the substantive statute
involved—a practice that would have cut against the drafters' intent to create uniform procedures
applicable to **3022  “every action ” in federal court. Fed.Rule Civ.Proc. 1. 9
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8 Rule 68 modifies the general cost-shifting provisions set forth in Rule 54(d). See Delta Air
Lines, Inc. v. August, 450 U.S. 346, 351–356, 101 S.Ct. 1146, 1149–1152, 67 L.Ed.2d 287
(1981); n. 13, infra. The Advisory Committee's Notes to Rule 54(d) emphasized that the
terms of the statutory predecessor of § 1920 were “unaffected by this rule”—suggesting
that the drafters did not intend to alter the uniform definition of costs set forth in that
statute. 28 U.S.C.App., p. 621. Moreover, the drafters cited to an article as authority on “the
present rule” which emphasized “the fundamental, essential, and common law doctrines and
distinctions as to costs and fees. The distinction between costs and fees should be carefully
borne in mind ....” Payne, Costs in Common Law Actions in the Federal Courts, 21 Va.L.Rev.
397, 398 (1935) (emphasis in original), cited at 28 U.S.C.App., p. 621. The article continued,
stating that the statutory predecessor of § 1920 “was designed to reduce the expense of
proceedings in the federal courts and to secure uniform rules throughout the United States.
The intention of Congress to establish the provisions of the Act of 1853 as the exclusive law
of costs in the United States courts seems clear under the declarations and interdictions of
that act. It would seem that the object ... was to substitute ... its own provisions and secure
uniform rules.” Id., at 404 (emphasis added).


9 “There is probably no provision in the Federal Rules that is more important than this
mandate.” 4 C. Wright & A. Miller, Federal Practice and Procedure § 1029, p. 127 (1969)
(Wright & Miller). See also 2 J. Moore, Federal Practice ¶ 1.13[1], p. 285 (2d ed. 1985)
(Moore).
The Court's major argument is that, when Rule 68 was drafted in 1938, there already was
a disparity in the phraseology of fees-award statutes such that many provisions authorized
the award of fees “as” costs, and that it is therefore “very unlikely” that the drafters intended
a uniform definition of costs. Ante, at 3016–3017. As set forth above, however, the limited
history strongly indicates that the drafters intended to secure uniform rules on costs and that
the uniform definition contained in the statutory predecessor of § 1920 would be “unaffected”
by the Rules. See supra, at ––––, and n. 8. Moreover, application of the Court's interpretation
to statutes in effect in 1938 would have led to inexplicable variations in settlement incentives,
see n. 32, infra —variations for which the Court has no plausible explanation. In the absence
of any indication that the drafters or Congress intended a “schizophrenic” application of the
Rules, Delta Air Lines, Inc. v. August, supra, at 353, 101 S.Ct., at 1150, “the most reasonable
inference,” ante, at 3016, contrary to the Court's pronouncement, is that Rule 68 was intended
to conform to § 1920 and to the general policy of uniformity in applying the Rules.


Second. The Rules provide that “costs” may automatically be taxed by the clerk of the court on one
day's notice, Fed.Rule Civ.Proc. 54(d)—strongly suggesting that “costs” were intended to refer
only to those routine, readily determinable charges that could appropriately be left to a clerk, and
as to which a single day's notice of settlement would be appropriate. Attorney's fees, which are
awardable only by the court *20  and which frequently entail lengthy disputes and hearings, 10


obviously do not fall within that category.
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10 See generally 2 M. Derfner & A. Wolf, Court Awarded Attorney Fees, chs. 23–24 (1984);
3 id., chs. 25–27.


Third. When particular provisions of the Federal Rules are intended to encompass attorney's fees,
they do so explicitly. Eleven different provisions of the Rules authorize a court to award attorney's
fees as “expenses” in particular circumstances, demonstrating that the drafters knew the difference,
and intended a difference, between “costs,” “expenses,” and “attorney's fees.” 11


11 See Fed.Rules Civ.Proc. 11 (signing of pleadings, motions, or other papers in violation of the
Rule), 16(f) (noncompliance with rules respecting pretrial conferences), 26(g) (certification
of discovery requests, responses, or objections made in violation of Rule), 30(g)(1) (failure
of party giving notice of a deposition to attend), 30(g)(2) (failure of party giving notice
of a deposition to serve subpoena on witness), 37(a)(4) (conduct necessitating motion to
compel discovery), 37(b) (failure to obey discovery orders), 37(c) (expenses on failure to
admit), 37(d) (failure of party to attend at own deposition, serve answers to interrogatories,
or respond to request for inspection), 37(g) (failure to participate in good faith in framing of
a discovery plan), 56(g) (summary-judgment affidavits made in bad faith).


Fourth. With the exception of one recent Court of Appeals opinion and two recent District Court
opinions, the Court can point to no authority suggesting that courts or attorneys have ever viewed
the cost-shifting provisions of Rule 68 as including attorney's fees. 12  Yet Rule 68 has been in effect
for 47 years, and potentially could have been applied to numerous fee statutes during this time.
“The fact that the defense *21  bar did not develop a practice of seeking” to shift or reduce fees
under Rule 68 “is persuasive evidence that trial lawyers have interpreted the Rule in accordance
with” the definition of costs in § 1920. Delta Air Lines, Inc. v. August, 450 U.S., at 360, 101 S.Ct.,
at 1154.


12 Ante, at 3016, citing Fulps v. Springfield, Tenn., 715 F.2d 1088, 1091–1095 (CA6 1983);
Waters v. Heublein, Inc., 485 F.Supp. 110, 113–117 (ND Cal.1979); Scheriff v. Beck, 452
F.Supp. 1254, 1259–1260 (Colo.1978). For cases to the contrary, see, e.g., Dowdell v.
Apopka, Fla., 698 F.2d 1181, 1188–1189, and n. 2 (CA 11 1983); White v. New Hampshire
Dept. of Employment Security, 629 F.2d 697, 702–703 (CA1 1980), rev'd on other grounds,
455 U.S. 445, 102 S.Ct. 1162, 71 L.Ed.2d 325 (1982); Piguead v. McLaren, 699 F.2d 401,
403 (CA7 1983); Association for Retarded Citizens v. Olson, 561 F.Supp. 495, 498 (ND
1982), modified, 713 F.2d 1384 (CA8 1983); Greenwood v. Stevenson, 88 F.R.D. 225, 231–
232 (RI 1980).


Fifth. We previously have held that words and phrases in the Federal Rules **3023  must be given
a consistent usage and be read in pari materia, reasoning that to do otherwise would “attribute a
schizophrenic intent to the drafters.” Id., at 353, 101 S.Ct., at 1150. Applying the Court's “plain
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language” approach consistently throughout the Rules, however, would produce absurd results
that would turn statutes like § 1988 on their heads and plainly violate the restraints imposed on
judicial rulemaking by the Rules Enabling Act. For example, Rule 54(d) provides that “costs shall
be allowed as of course to the prevailing party unless the court otherwise directs.” 13  Similarly,
the plain language of Rule 68 provides that a plaintiff covered by the Rule “must pay the costs
incurred after the making of the offer”—language requiring the plaintiff to bear both his postoffer
costs and the defendant's postoffer costs. 14  If “costs” as used in these provisions were interpreted
to include attorney's fees by virtue of the wording of § 1988, losing civil rights plaintiffs would be
required by the “plain language” of Rule 54(d) to pay the defendant's attorney's fees, and prevailing
plaintiffs falling within Rule 68 would be required to bear the defendant's postoffer attorney's fees.


13 Rule 54(d) provides in full:


“Except when express provision therefor is made either in a statute of the
United States or in these rules, costs shall be allowed as of course to the
prevailing party unless the court otherwise directs; but costs against the
United States, its officers, and agencies shall be imposed only to the extent
permitted by law. Costs may be taxed by the clerk on one day's notice.
On motion served within 5 days thereafter, the action of the clerk may be
reviewed by the court.”


14 This is precisely how Rule 68 has been applied with respect to ordinary items of taxable
costs. See generally 12 Wright & Miller §§ 3001, 3005; 7 Moore ¶ 68.06.


*22  Had it addressed this troubling consequence of its “plain language” approach, perhaps the
Court would have acknowledged that such a reading would conflict directly with § 1988, which
allows an award of attorney's fees to a prevailing defendant only where “the suit was vexatious,
frivolous, or brought to harass or embarrass the defendant,” 15  and that the substantive standard
set forth in § 1988 therefore overrides the otherwise “plain meaning” of Rules 54(d) and 68. But
that is precisely the point, and the Court cannot have it both ways. Unless we are to engage in
“schizophrenic” construction, Delta Air Lines, Inc. v. August, supra, at 360, 101 S.Ct., at 1154,
the word “costs” as it is used in the Federal Rules either does or does not allow the inclusion of
attorney's fees. If the word “costs” does subsume attorney's fees, this “would alter fundamentally
the nature of” civil-rights attorney's fee legislation. Roadway Express, Inc. v. Piper, 447 U.S., at
762, 100 S.Ct., at 2462. To avoid this extreme result while still interpreting Rule 68 to include fees
in some circumstances, however, the Court would have to “select on an ad hoc basis those features
of § 1988 ... that should be read into” Rule 68—a process of construction that would constitute
nothing short of “standardless judicial lawmaking.” Ibid. 16
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15 Hensley v. Eckerhart, 461 U.S. 424, 429, n. 2, 103 S.Ct. 1933, 1937, n. 2, 76 L.Ed.2d 40
(1983). See also Hughes v. Rowe, 449 U.S. 5, 14–16, 101 S.Ct. 173, 178–179, 66 L.Ed.2d
163 (1980) (per curiam ); Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 421, 98 S.Ct.
694, 700, 54 L.Ed.2d 648 (1978); H.R.Rep. No. 94–1558, at 7.


16 It also might be argued that a defendant may not recover postoffer attorney's fees under the
“plain language” of Rule 68 because he is not the “prevailing party” within the meaning of
§ 1988. We have made clear, however, that a party may “prevail” under § 1988 on some
elements of the litigation but not on others. See, e.g., Hensley v. Eckerhart, supra, 461 U.S.,
at 434–437, 103 S.Ct., at 1939–1942. Thus while the plaintiff would prevail for purposes
of preoffer fees, the defendant could be viewed as the prevailing party for purposes of the
postoffer fees. Shifting fees to the defendant in such circumstances would plainly violate §
1988 for the reasons set forth above in text, and the substantive standards of § 1988 must
therefore override the otherwise “plain language” approach taken by the Court.


*23  Sixth. As with all of the Federal Rules, the drafters intended Rule 68 to have a uniform,
consistent application in all proceedings in federal court. See supra, **3024  at ––––, and n.
9. In accordance with this intent, Rule 68 should be interpreted to provide uniform, consistent
incentives “to encourage the settlement of litigation.” Delta Air Lines, Inc. v. August, supra, 450
U.S., at 352, 101 S.Ct., at 1150. Yet today's decision will lead to dramatically different settlement
incentives depending on minor variations in the phraseology of the underlying fees-award statutes
—distinctions that would appear to be nothing short of irrational and for which the Court has no
plausible explanation.


Congress has enacted well over 100 attorney's fees statutes, many of which would appear to be
affected by today's decision. As the Appendix to this dissent illustrates, Congress has employed a
variety of slightly different wordings in these statutes. It sometimes has referred to the awarding
of “attorney's fees as part of the costs,” to “costs including attorney's fees,” and to “attorney's fees
and other litigation costs.” Under the “plain language” approach of today's decision, Rule 68 will
operate to include the potential loss of otherwise recoverable attorney's fees as an incentive to
settlement in litigation under these statutes. But Congress frequently has referred in other statutes.
But Congress frequently has referred in other statutes to the awarding of “costs and a reasonable
attorney's fee,” of “costs together with a reasonable attorney's fee,” or simply of “attorney's fees”
without reference to costs. Under the Court's “plain language” analysis, Rule 68 obviously will
not include the potential loss of otherwise recoverable attorney's fees as a settlement incentive in
litigation under these statutes because they do not refer to fees “as” costs. 17


17 Congress also has enacted statutes providing for the award of “costs and expenses, including
attorney's fees.” See infra, at –––– – ––––. It is unclear how the “plain language” of these
provisions interacts with Rule 68. If “including attorney's fees” is read as referring at least in
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part to “costs,” fees awards under these statutes are subject to Rule 68. If “including attorney's
fees” is more naturally read as modifying only the preceding word, “expenses,” fees awards
under these statutes are not governed by Rule 68.


*24  The result is to sanction a senseless patchwork of fee shifting that flies in the face of the
fundamental purpose of the Federal Rules—the provision of uniform and consistent procedure in
federal courts. Such a construction will “introduce into [Rule 68] distinctions unrelated to its goal ...
and [will] result in virtually random application of the Rule.”  Roadway Express, Inc. v. Piper,
supra, 447 U.S., at 761–762, 100 S.Ct., at 2461–2462. For example, two consumer safety statutes,
the Motor Vehicle Information and Cost Savings Act 18  and the Consumer Product Safety Act, 19


were enacted in the same congressional session and are similar in purpose and structure—they both
authorize the promulgation of safety standards, provide for private rights of action for violations
of their requirements, and authorize awards of attorney's fees. The Motor Vehicle Act, however,
authorizes the award of fees and costs, 20  while the Consumer Product Safety Act authorizes costs
including fees. 21  Under today's decision a successful plaintiff will, where the requirements of
Rule 68 are otherwise met, be barred from recovering otherwise reasonable attorney's fees for a
defective toaster (under the Consumer Product Safety Act) but not for a defective bumper (under
the Motor Vehicle Act). Yet nothing in the history of either Act, or in the history of Rule 68,
supports such a bizarre differentiation.


18 86 Stat. 947, as amended, 15 U.S.C. § 1901 et seq.


19 86 Stat. 1207, as amended, 15 U.S.C. § 2051 et seq.


20 86 Stat. 955, 15 U.S.C. § 1918(a) (“costs and a reasonable attorney's fee shall be awarded”).


21 86 Stat. 1226, as amended, 15 U.S.C. §§ 2072(a), 2073 (“costs of suit, including reasonable
attorney's fees”).


The untenable character of such distinctions is further illustrated by reference to the various civil
rights laws. For example, suits involving alleged discrimination in housing are *25  frequently
brought under **3025  both the Fair Housing Act of 1968 22  and 42 U.S.C. § 1982, 23  and suits
involving alleged gender discrimination are often brought under both the Equal Pay Act of 1963 24


AND TITLE VII OF THE civil rightS Act of 1964. 25  YET because of the variations in wording
of the attorney's fee provisions of these statutes, today's decision will require that fees be excluded
from Rule 68 for purposes of the Fair Housing Act 26  but included for purposes of § 1982, 27  and
that fees be excluded for purposes of the Equal Pay Act 28  but included for purposes of Title VII. 29


It will be difficult enough to apply Rule 68 to the numerous cases seeking relief under both “fees
as costs” and “fees and costs” statutes. 30  More importantly, *26  there is absolutely no reason
to believe that either Congress or the drafters of the Rules were more eager to induce settlement
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of § 1982 fair-housing litigation than Fair Housing Act litigation, 31  or that they intended sterner
settlement incentives in Title VII gender-discrimination cases than in Equal Pay Act gender-
discrimination cases. 32


22 82 Stat. 81, 42 U.S.C. § 3601 et seq.


23 That section provides that “[a]ll citizens of the United States shall have the same right, in
every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease,
sell, hold, and convey real and personal property.” See generally Jones v. Alfred H. Mayer
Co., 392 U.S. 409, 88 S.Ct. 2186, 20 L.Ed.2d 1189 (1968).


24 77 Stat. 56, 29 U.S.C. § 206(d).


25 78 Stat. 253, as amended, 42 U.S.C. § 2000e et seq.


26 82 Stat. 88, 42 U.S.C. § 3612(c) (“court costs and reasonable attorney fees”) (emphasis
added).


27 Attorney's fee awards in actions under § 1982 are governed by the terms of § 1988. See n.
3, supra.


28 Attorney's fee awards in actions under the Equal Pay Act are governed by the fee provisions
of the Fair Labor Standards Act of 1938 (FLSA), 52 Stat. 1069, as amended, 29 U.S.C. §
216(b) (“a reasonable attorney's fee ... and costs of the action”) (emphasis added).


29 78 Stat. 259, 42 U.S.C. § 2000e–5(k) (“a reasonable attorney's fee as part of the costs”)
(emphasis added).


30 As we noted in Hensley v. Eckerhart, 461 U.S., at 435, 103 S.Ct., at 1940, many civil rights
cases “involve a common core of facts or will be based on related legal theories” that make
it difficult to apportion an attorney's fee request among various claims. “Such a lawsuit
cannot be viewed as a series of discrete claims. Instead the district court should focus on the
significance of the overall relief obtained by the plaintiff in relation to the hours reasonably
expended on the litigation.” Ibid. The Court offers no guidance on how lower courts are to
go about applying the Hensley standard in cases where Rule 68 requires conflicting results
on closely related claims.


31 In fact, the Senate Report to § 1988 specifically addressed the interplay between the Fair
Housing Act and § 1982 and emphasized Congress' intent to abolish the “anomalous gaps”
between the two statutes and to make them “consistent” with respect to attorney's fee awards.
S.Rep. No. 94–1011, at 4.
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32 With respect to fees-award statutes enacted prior to 1938—which the Court relies on as
evidence of the drafters' and Congress' intent to sanction a chameleonic definition of “costs,”
ante, at –––– – ––––, the same inexplicable scheme would result. For example, the FLSA,
52 Stat. 1060, 29 U.S.C. § 201 et seq., and the Railway Labor Act of 1926, 44 Stat. 577, 45
U.S.C. § 151 et seq., are both designed to regulate the hours and wages of covered employees.
Both provide for private causes of action and for the recovery of reasonable attorney's fees.
But the FLSA provides for fees and costs, 52 Stat. 1069, 29 U.S.C. § 216(b), whereas the
Railway Labor Act provides for fees as part of the costs, 44 Stat. 578, 45 U.S.C. § 153.
The Court can point to nothing suggesting that Congress intended for similarly situated
employees to be subject to different attorney's fee standards under these statutes.


Moreover, many statutes contain several fees-award provisions governing actions arising under
different subsections, and the phraseology of these provisions sometimes differs slightly from
section to section. It is simply preposterous to think that Congress or the drafters of the Rules
intended to sanction differing applications of Rule 68 depending on which particular subsection of,
inter alia, the Privacy Act of 1974, 33  the Home Owners' Loan Act of **3026  1933, 34  the Outer
Continental *27  Shelf Lands Act Amendments of 1978, 35  or the Interstate Commerce Act 36


THE PLAINTIFF HAPPENEd to invoke.


33 Compare Privacy Act of 1974, 5 U.S.C. §§ 552a(g)(2)(B), 552a(g)(3)(B) (“reasonable
attorney fees and other litigation costs”) with 5 U.S.C. § 552a(g)(4) (“costs of the action
together with reasonable attorney fees”).


34 Compare Home Owners' Loan Act of 1933, 48 Stat. 132, as amended, 12 U.S.C. § 1464(q)
(3) (“cost of suit, including a reasonable attorney's fee”) with id., 48 Stat. 132, as amended,
12 U.S.C. § 1464(d)(8)(A) ( “reasonable expenses and attorneys' fees”).


35 Compare Outer Continental Shelf Lands Act Amendments of 1978, 92 Stat. 657, 43 U.S.C. §
1349(a)(5) (“costs of litigation, including reasonable attorney and expert witness fees”) with
id., 92 Stat. 657, 684, 43 U.S.C. §§ 1349(b)(2) (“damages ... including reasonable attorney
and expert witness fees”), 1818(c)(1)(C) (“court costs ... and attorneys' fees”).


36 Compare Interstate Commerce Act, 49 U.S.C. § 11705(d)(3) ( “attorney's fee ... as a part of
the costs”) with 49 U.S.C. § 11708(c) ( “reasonable attorney's fee ... in addition to costs”).


In sum, there is nothing in the history and structure of the Rules or in the history of any
of the underlying attorney's fee statutes to justify such incomprehensible distinctions based
simply on fine linguistic variations among the underlying fees-award statutes—particularly where,
as in Roadway Express, the cost provision can be read as embodying a uniform definition
derived from § 1920. As partners with Congress, we have a responsibility not to carry “plain
language” constructions to the point of producing “untenable distinctions and unreasonable
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results.” American Tobacco Co. v. Patterson, 456 U.S. 63, 71, 102 S.Ct. 1534, 1538, 71 L.Ed.2d
748 (1982). See also n. 5, supra. As Justice REHNQUIST, joined by The Chief JUSTICE and
Justice Stewart, cogently reasoned in Delta Air Lines, Inc. v. August, 450 U.S., at 378, 101 S.Ct.,
at 1163 (dissenting opinion), interpreting Rule 68 to allow a “two-tier system of cost-shifting”
would attribute “woode[n] and pervers[e]” motives to Congress and to the drafters of the Rules;
“[n]o persuasive justification exists for subjecting these plaintiffs to differing penalties for failure
to accept a Rule 68 offer and no persuasive justification can be offered as to how such a reading
of Rule 68 would in any way further the intent of the Rule which is to encourage settlement” on
a uniform basis. 37


37 The majority in Delta Air Lines did not reach the issue of Rule 68's application to attorney's
fees. THE CHIEF JUSTICE (implicitly) and Justice REHNQUIST (explicitly) have today
repudiated their views in Delta Air Lines. See ante, at 3017; ante, at –––– (REHNQUIST,
J., concurring).


*28  II


A


Although the Court's opinion fails to discuss any of the problems reviewed above, it does devote
some space to arguing that its interpretation of Rule 68 “is in no sense inconsistent with the
congressional policies underlying § 1983 and § 1988.” Ante, at 3018. The Court goes so far as to
assert that its interpretation fits in smoothly with § 1988 as interpreted by Hensley v. Eckerhart,
461 U.S. 424, 103 S.Ct. 1933, 76 L.Ed.2d 40 (1983). Ante, at 3018.


The Court is wrong. Congress has instructed that attorney's fee entitlement under § 1988 be
governed by a reasonableness standard. 38  Until today the Court always has recognized that this
standard precludes reliance on any mechanical “bright-line” rules automatically denying a portion
of fees, acknowledging that such “mathematical approach[es]” provide “little aid in determining
what is a reasonable fee in light of all the relevant factors.” 461 U.S., at 435–436, n. 11, 103
S.Ct., at 1040–1041, n. 11. Although the starting point is always “the number of hours reasonably
expended on the litigation,” this “does not end the inquiry”: a number of considerations set
forth in the legislative history of § 1988 “may lead the district court to adjust the fee upward or
downward.” Id., at 433–434, 103 S.Ct., at 1939 (emphasis added). 39  We also have emphasized
that *29  the **3027  district court “necessarily has discretion in making this equitable judgment”
because of its “superior understanding of the litigation.” Id., at 437, 103 S.Ct., at 1941. Section
1988's reasonableness standard is, in sum, “acutely sensitive to the merits of an action and to
antidiscrimination policy.” Roadway Express, Inc. v. Piper, 447 U.S., at 762, 100 S.Ct., at 2462.
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38 S.Rep. No. 94–1011, at 6; H.R.Rep. No. 94–1558, at 8–9.


39 Among the factors that Congress intended courts to consider are “(1) the time and labor
required; (2) the novelty and difficulty of the questions; (3) the skill requisite to perform the
legal service properly; (4) the preclusion of employment by the attorney due to acceptance of
the case; (5) the customary fee; (6) whether the fee is fixed or contingent; (7) time limitations
imposed by the client or the circumstances; (8) the amount involved and the results obtained;
(9) the experience, reputation, and ability of the attorneys; (10) the undesirability of the case;
(11) the nature and length of the professional relationship with the client; and (12) awards
in other cases.” Hensley v. Eckerhart, 461 U.S., at 430, n. 3, 103 S.Ct., at 1937, n. 3. See
also H.R.Rep. No. 94–1558, at 8.


Rule 68, on the other hand, is not “sensitive” at all to the merits of an action and to
antidiscrimination policy. It is a mechanical per se provision automatically shifting “costs”
incurred after an offer is rejected, and it deprives a district court of all discretion with respect to
the matter by using “the strongest verb of its type known to the English language—‘must.’ ” Delta
Air Lines, Inc. v. August, supra, 450 U.S., at 369, 101 S.Ct., at 1158. The potential for conflict
between § 1988 and Rule 68 could not be more apparent. 40


40 It might be argued that Rule 68's offer-of-judgment provisions merely serve to define one
aspect of “reasonableness” within the meaning of Hensley v. Eckerhart, supra. This argument
is foreclosed by Congress' rejection of per se “mathematical approach[es]” that would “end
the inquiry” without allowing consideration of “all the relevant factors.” Id., at 433, 435–
436, n. 11, 103 S.Ct., at 1939, 1940–1941, n. 11.


Of course, a civil rights plaintiff who unreasonably fails to accept a settlement offer, and who
thereafter recovers less than the proffered amount in settlement, is barred under § 1988 itself from
recovering fees for unproductive work performed in the wake of the rejection. This is because “the
extent of a plaintiff's success is a crucial factor in determining the proper amount of an award of
attorney's fees,” 461 U.S., at 440, 103 S.Ct., at 1943 (emphasis added); hours that are “excessive,
redundant, or otherwise unnecessary” must be excluded from that calculus, id., at 434, 103 S.Ct., at
1939. To this extent, the results might sometimes be the same under either § 1988's reasonableness
inquiry or the Court's wooden application of Rule 68. Had the *30  Court allowed the Seventh
Circuit's remand in the instant case to stand, for example, the District Court after conducting the
appropriate inquiry might well have determined that much or even all of the respondent's postoffer
fees were unreasonably incurred and therefore not properly awardable.


But the results under § 1988 and Rule 68 will not always be congruent, because § 1988 mandates
the careful consideration of a broad range of other factors and accords appropriate leeway to
the district court's informed discretion. Contrary to the Court's protestations, it is not at all clear
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that “[t]his case presents a good example” of the smooth interplay of § 1988 and Rule 68,
ante, at 9, because there has never been an evidentiary consideration of the reasonableness or
unreasonableness of the respondent's fee request. It is clear, however, that under the Court's
interpretation of Rule 68 a plaintiff who ultimately recovers only slightly less than the proffered
amount in settlement will per se be barred from recovering trial fees even if he otherwise “has
obtained excellent results” in litigation that will have far-reaching benefit to the public interest.
Hensley v. Eckerhart, supra, at 435, 103 S.Ct., at 1940. Today's decision necessarily will require the
disallowance of some fees that otherwise would have passed muster under § 1988's reasonableness
standard, 41  and **3028  there is nothing in § 1988's legislative history even vaguely suggesting
that Congress intended such a result. 42


41 Indeed, the “plain language” of § 1988 authorizes the inclusion as “costs” only of those
attorney's fees that have been determined to be “reasonable,” see n. 3, supra, so the cost-
shifting provisions of Rule 68 necessarily will come into play only with respect to reasonable
attorney's fees.


42 Given that Congress enumerated factors to consider in applying the reasonableness standard,
see nn. 4, 39, supra, and given that the per se provisions of Rule 68 were nowhere mentioned
in the legislative history, there is no basis to believe that Congress intended to modify the
reasonableness standard in the context of settlement offers. Moreover, as we previously have
noted, Congress' use of the word “costs” in § 1988 had one purpose and one purpose only: to
permit an award of attorney's fees against a State notwithstanding the Eleventh Amendment.
See Hutto v. Finney, 437 U.S. 678, 693–695, 98 S.Ct. 2565, 2574–2576, 57 L.Ed.2d 522
(1978); S.Rep. No. 94–1011, at 5; H.R.Rep. No. 94–1558, at 7.


*31  The Court argues, however, that its interpretation of Rule 68 “is neutral, favoring neither
plaintiffs nor defendants.” Ante, at 3018. This contention is also plainly wrong. As the Judicial
Conference Advisory Committee on the Federal Rules of Civil Procedure has noted twice in recent
years, Rule 68 “is a ‘one-way street,’ available only to those defending against claims and not to
claimants.” 43  Interpreting Rule 68 in its current version to include attorney's fees will lead to a
number of skewed settlement incentives that squarely conflict with Congress' intent. To discuss
but one example, Rule 68 allows an offer to be made any time after the complaint is filed and
gives the plaintiff only 10 days to accept or reject. The Court's decision inevitably will encourage
defendants who know they have violated the law to make “low-ball” offers immediately after
suit is filed and before plaintiffs have been able to obtain the information they are entitled to by
way of discovery to assess the strength of their claims and the reasonableness of the offers. The
result will put severe pressure on plaintiffs to settle on the basis of inadequate information in
order to avoid the risk of bearing all of their fees even if reasonable discovery might reveal that
the defendants were subject to far greater liability. Indeed, because Rule 68 offers may be made
recurrently without limitation, defendants will be well advised to make ever-slightly larger offers
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throughout the discovery process and before plaintiffs have conducted all reasonably necessary
discovery.


43 Advisory Committee's Note to Proposed Amendment to Rule 68, 98 F.R.D. 339, 363 (1983);
Advisory Committee's Note to Proposed Amendment to Rule 68, 102 F.R.D. 407, 434
(1984).


This sort of so-called “incentive” is fundamentally incompatible with Congress' goals. Congress
intended for “private citizens ... to be able to assert their civil rights” and for “those who violate
the Nation's fundamental laws” not to be *32  able “to proceed with impunity.” 44  Accordingly,
civil rights plaintiffs “ ‘appear before the court cloaked in a mantle of public interest’ ”; to promote
the “vigorous enforcement of modern civil rights legislation,” Congress has directed that such
“private attorneys general” shall not “be deterred from bringing good faith actions to vindicate
the fundamental rights here involved.” 45  Yet requiring plaintiffs to make wholly uninformed
decisions on settlement offers, at the risk of automatically losing all of their postoffer fees no
matter what the circumstances and notwithstanding the “excellent” 46  results they might achieve
after the full picture emerges, will work just such a deterrent effect. 47


44 S.Rep. No. 94–1011, at 2, U.S.Code Cong. & Admin.News 1976, p. 5910.


45 H.R.Rep. No. 94–1558, at 6; S.Rep. No. 94–1011, at 4–5, U.S.Code Cong. & Admin.News
1976, p. 5912 (emphasis added). See generally Northcross v. Memphis Board of Education,
412 U.S. 427, 428, 93 S.Ct. 2201, 2202, 37 L.Ed.2d 48 (1973) (per curiam); Newman v.
Piggie Park Enterprises, Inc., 390 U.S. 400, 401–402, 88 S.Ct. 964, 965–966, 19 L.Ed.2d
1263 (1968) (per curiam).


46 Hensley v. Eckerhart, 461 U.S., at 435, 103 S.Ct., at 1939.


47 The Judicial Conference Advisory Committee on the Federal Rules has emphasized the
unfairness of forcing a party to make such a decision before “enough discovery has been
had to appraise the strengths and weaknesses of a claim or defense,” and thus has proposed
extension of Rule 68 to attorney's fees only in connection with measures to ensure that the
offeree has all “information to which it would be entitled by way of discovery under the rules
to appraise the fairness of the offer.” Advisory Committee's Note to Proposed Amendment
to Rule 68, 102 F.R.D., at 434–435.


**3029  Other difficulties will follow from the Court's decision. For example, if a plaintiff
recovers less money than was offered before trial but obtains potentially far-reaching injunctive
or declaratory relief, it is altogether unclear how the Court intends judges to go about quantifying
the “value” of the plaintiff's success. 48  And the Court's decision raises *33  additional problems
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concerning representation and conflicts of interest in the context of civil rights class actions. 49


These are difficult policy questions, and I do not mean to suggest *34  that stronger settlement
incentives would necessarily conflict with the effective enforcement of the civil rights laws. But
contrary to the Court's 4-paragraph discussion, the policy considerations do not all point in one
direction, and the **3030  question of whether and to what extent attorney's fees should be
included within Rule 68 has provoked sharp debate in Congress, in the Advisory Committee on
the Federal Rules, and among commentators. 50  The Court has offered some interesting *35
arguments based on an economic analysis of settlement incentives and aggregate results. Ante, at
3018. But I believe Judge Posner had the better of this argument in concluding that the incentives
created by interpreting Rule 68 in its current form to include attorney's fees would “cu[t] against
the grain of section 1988,” and that in any event a modification of Rule 68 to encompass fees is
for Congress, not the courts. 720 F.2d, at 479.


48 For example, a plaintiff who is unable to prove actual damages at trial and recovers only
nominal damages of $1, but who nevertheless demonstrates the unconstitutionality of the
challenged practice and obtains an injunction, is surely a “prevailing party” within the
meaning of § 1988. If the plaintiff had earlier rejected an offer of $500 to “get rid” of
the controversy, the damages portion of his suit will fall within Rule 68 as interpreted by
today's decision. Yet we previously have emphasized that “a plaintiff who failed to recover
damages but obtained injunctive relief, or vice versa, may recover a fee award based on
all hours reasonably expended if the relief obtained justified that expenditure of attorney
time.” Hensley v. Eckerhart, supra, 461 U.S., at 435–436, n. 11, 103 S.Ct., at 1940, n. 11.
See also 461 U.S., at 445, n. 5, 103 S.Ct., at 1938, n. 5 (BRENNAN, J., concurring in part
and dissenting in part) (“Civil rights remedies often benefit a large number of persons, many
of them not involved in the litigation, making it difficult both to evaluate what a particular
lawsuit is really worth to those who stand to gain from it and to spread the costs of obtaining
relief among them.... [The] problem is compounded by the fac[t] that monetary damages are
often not an important part of the recovery sought under the statutes enumerated in § 1988”).
Although courts must therefore evaluate the “value” of nonpecuniary relief before deciding
whether the “judgment” was “more favorable than the offer” within the meaning of Rule 68,
the uncertainty in making such assessments surely will add pressures on a plaintiff to settle
his suit even if by doing so he abandons an opportunity to obtain potentially far-reaching
nonmonetary relief—a discouraging incentive entirely at odds with Congress' intent. See
S.Rep. No. 94–1011, at 5–6; H.R.Rep. No. 94–1558, at 8–9.
Of course, the difficulties in assessing the “value” of nonpecuniary relief are inherent in
Rule 68's operation whether or not the Rule applies to attorney's fees. But when the Rule
was interpreted simply as affecting at most several hundred or several thousand dollars of
traditionally taxable costs, these inherent problems were of little practical significance. Now
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that Rule 68 applies in some situations to the vital question of attorney's fees, these problems
will assume major significance.


49 Like the question of injunctive relief, see n. 48, supra, these problems are inherent in Rule
68 but were inconsequential so long as the operation of the Rule was limited to taxable costs
as defined in 28 U.S.C. § 1920. Now that the Rule has been extended to many attorney's fee
provisions, these difficulties can be expected to create substantial problems in administering
class actions. “[S]uits alleging racial or ethnic discrimination are often by their very nature
class suits, involving classwide wrongs.” General Telephone Co. v. Falcon, 457 U.S. 147,
157, 102 S.Ct. 2364, 2370, 72 L.Ed.2d 740 (1982). Rule 68 makes no distinctions between
individual and class actions. Yet, as the Advisory Committee recently has cautioned, in the
class-action context “[an] offeree's rejection would burden a named representative-offeree
with the risk of exposure to heavy liability [for costs and expenses] that could not be recouped
from unnamed class members.... [This] could lead to a conflict of interest between the named
representatives and other members of the class.” Advisory Committee's Note to Proposed
Amendment to Rule 68, 102 F.R.D., at 436.
Moreover, Rule 23(e) requires the court's approval before a class action is compromised;
the Rule protects class members “from unjust or unfair settlements affecting their rights by
representatives who lose interest or are able to secure satisfaction of their individual claims
by compromise.” Moreland v. Rucker Pharmacal Co., 63 F.R.D. 611, 615 (WD La.1974). Yet
Rule 68 does not mesh with such careful supervision. Its “plain language” requires simply
that upon the plaintiff's acceptance “the clerk shall enter judgment.”
In addition, Rule 68 sets a nondiscretionary 10-day limit on the plaintiff's power of
acceptance—a virtually impossible amount of time in many cases to consider the likely
merits of complex claims of relief, give notice to class members, and secure the court's
approval.


50 In addition to the sources cited in nn. 57, 59, and 61, infra, see, e.g., Branham, Offer of
Judgment and Rule 68: A Response to the Chief Justice, 18 John Marshall L.Rev. 341 (1985);
Fiss, Comment, Against Settlements, 93 Yale L.J. 1073 (1984); Shavell, Suit, Settlement, and
Trial: A Theoretical Analysis Under Alternative Methods for the Allocation of Legal Costs,
11 J.Legal Studies 55 (1982); Simon, Rule 68 at the Crossroads: The Relationship Between
Offer of Judgment and Statutory Attorney's Fees, 53 U.Cin.L.Rev. 889 (1984); Notes, The
Impact of Proposed Rule 68 on Civil Rights Litigation, 84 Colum.L.Rev. 719 (1984);
Note, Rule 68: A “New” Tool for Litigation, 1978 Duke L.J. 889; Offer of Judgment and
Statutorily Authorized Attorney's Fees: A Reconciliation of the Scope and Purpose of Rule
68, 16 Ga.L.Rev. 482 (1982); The ‘Offer of Judgment’ Rule in Employment Discrimination
Actions: A Fundamental Incompatibility, 10 Golden Gate L.Rev. 963 (1980); Notes, The
Proposed Amendment to Federal Rule of Civil Procedure 68: Toughening the Sanctions, 70
Iowa L.Rev. 237 (1984).
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B


Indeed, the judgment of the Court of Appeals below turned on its determination that an
interpretation of Rule 68 to include attorney's fees is beyond the pale of the judiciary's rulemaking
authority. Ibid. Congress has delegated its authority to this Court “to prescribe by general rules ...
the practice and procedure of the district courts and courts of appeals of the United States in civil
actions.” 28 U.S.C. § 2072. 51  This grant is limited, however, by the condition that “[s]uch rules
shall not abridge, enlarge or modify any substantive right.” Ibid. The right to attorney's fees is
“substantive” under any reasonable definition of that term. Section 1988 was enacted pursuant to
§ 5 of the Fourteenth Amendment, and the House and Senate Reports recurrently emphasized that
“fee awards are an integral part of the remedies necessary to obtain ... compliance” with the *36
civil rights laws and to redress violations. 52  Statutory attorney's fees remedies such as that set
forth in § 1988 “are far more like new causes of action tied to specific rights than like background
procedural rules governing any and all litigation.” Hensley v. Eckerhart, 461 U.S., at 443, n. 2,
103 S.Ct., at 1937, n. 2 (BRENNAN, J., concurring in part and dissenting in part). See also 720
F.2d, at 479 (§ 1988 “does not make the litigation process more accurate and efficient for both
parties; even more clearly than the statute of limitations [at issue in Ragan v. Merchants Transfer
& Warehouse Co., 337 U.S. 530, 69 S.Ct. 1233, 93 L.Ed. 1520 (1949) ], it is designed instead to
achieve a substantive objective—compliance with the civil rights laws”). 53


51 Section 2072 provides in relevant part:
“The Supreme Court shall have the power to prescribe by general rules, the forms of process,
writs, pleadings, and motions, and the practice and procedure of the district courts and courts
of appeals of the United States in civil actions, including admiralty and maritime cases, and
appeals therein, and the practice and procedure in proceedings for the review by the courts
of appeals of decisions of the Tax Court of the United States and for the judicial review or
enforcement of orders of administrative agencies, boards, commissions, and officers.
“Such rules shall not abridge, enlarge or modify any substantive right and shall preserve the
right of trial by jury as at common law and as declared by the Seventh Amendment to the
Constitution.”


52 S.Rep. No. 94–1011, at 5 (emphasis added), U.S.Code Cong. & Admin.News 1976, p. 5913.
See also id., at 2–4; H.R.Rep. No. 94–1558, at 1; Maine v. Thiboutot, 448 U.S. 1, 11, 100
S.Ct. 2502, 2508, 65 L.Ed.2d 555 (1980).


53 “The most helpful way ... of defining a substantive rule—or more particularly a substantive
right, which is what the Act refers to—is as a right granted for one or more nonprocedural
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reasons, for some purpose or purposes not having to do with the fairness or efficiency of the
litigation process.” Ely, The Irrepressible Myth of Erie, 87 Harv.L.Rev. 693, 725 (1974).


**3031  As construed by the Court today, Rule 68 surely will operate to “abridge” and to “modify”
this statutory right to reasonable attorney's fees. “The test must be whether a rule really regulates
procedure,—the judicial process for enforcing rights and duties recognized by substantive law
and for justly administering remedy and redress for disregard or infraction of them,” or instead
operates to abridge a substantive right “in the guise of regulating procedure.” Sibbach v. Wilson
& Co., 312 U.S. 1, 10, 14, 61 S.Ct. 422, 424, 426, 85 L.Ed. 479 (1941) (emphasis added); see
also Hanna v. Plumer, 380 U.S. 460, 464–465, 85 S.Ct. 1136, 1140, 14 L.Ed.2d 8 (1965). Unlike
those provisions of the Federal Rules that explicitly authorize an award of attorney's fees, Rule
68 is not addressed to bad-faith or unreasonable litigation conduct. The courts always have had
inherent authority to assess fees against parties who act “in bad faith, vexatiously, wantonly, *37
or for oppressive reasons,” Alyeska Pipeline Service Co. v. Wilderness Society, 421 U.S., at 258–
259, 95 S.Ct., at 1622, and the assessment of fees against parties whose unreasonable conduct has
violated the rules of litigation falls comfortably into the courts' authority to administer “remedy
and redress for disregard or infraction” of those rules, Sibbach v. Wilson & Co., supra, 312 U.S.,
at 14, 61 S.Ct., at 426.


Rule 68, on the other hand, contains no reasonableness component. See supra, at ––––. As
interpreted by the Court, it will operate to divest a prevailing plaintiff of fees to which he otherwise
might be entitled under the reasonableness standard simply because he guessed wrong, or because
he did not have all information reasonably necessary to evaluate the offer, or because of unforeseen
changes in the law or evidence after the offer. The Court's interpretation of Rule 68 therefore
clearly collides with the congressionally prescribed substantive standards of § 1988, and the Rules
Enabling Act requires that the Court's interpretation give way.


If it had addressed this central issue, perhaps the Court would have reasoned that Rule 68
as interpreted to include attorney's fees is merely a procedural device designed to further the
important policy of encouraging efficient and prompt resolution of disputes. With all respect, such
refashioning of settlement incentives is squarely foreclosed by the Court's decision in Alyeska
Pipeline Service Co. v. Wilderness Society, which held that it is “inappropriate for the Judiciary,
without legislative guidance, to reallocate the burdens of litigation.” 421 U.S., at 247, 95 S.Ct.,
at 1616. Beyond a handful of “limited circumstances” that do not encompass today's decision, 54


“it is *38  apparent that the circumstances under which attorney's fees are to be awarded and the
range of discretion of the courts in making these awards are matters for Congress to determine,”
id., at 257, 262, 95 S.Ct., at 1621, 1624 (emphasis added), and that “courts are not free to fashion
drastic new rules with respect to the allowance” or disallowance of attorney's fees, id., at 269, 95
S.Ct., at 1627. By permitting a mechanical per se rule to supplant the congressionally prescribed
reasonableness standard of § 1988, and by divesting courts of the discretion Congress intended
them to exercise, the Court has assumed a forbidden “roving authority” to “make major inroads on
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a policy matter that Congress has reserved for itself.” Id., at 260, 269, 95 S.Ct., at 1627. It matters
not whether such “roving authority” is exercised on a case-by-case basis or, as here, in interpreting
a Federal Rule promulgated pursuant to Congress' delegation of rulemaking **3032  authority:
in either event, the result is to “abridge” and to “modify” the substance of § 1988 “in the guise of
regulating procedure.” Sibbach v. Wilson & Co., supra, 312 U.S., at 10, 61 S.Ct., at 424. 55


54 Those exceptions include recovery of attorney's fees from a common fund, and recovery of
attorney's fees where the opposing party has acted in bad faith or in willful disobedience of
a court order. See, e.g., Summit Valley Industries, Inc. v. Carpenters, 456 U.S. 717, 721, 102
S.Ct. 2112, 2114, 72 L.Ed.2d 511 (1982); Alyeska Pipeline Service Co. v. Wilderness Society,
421 U.S. 240, 257–259, 95 S.Ct. 1612, 1621–1623, 44 L.Ed.2d 141 (1975).


55 “It would be untenable to assert that Congress, although determined to prevent the courts
through judicial interpretation from ‘mak [ing] major inroads on a policy matter that
Congress has reserved for itself,’ would approve of the identical result if achieved through
judicial rulemaking.” Note, The Conflict Between Rule 68 and the Civil Rights Attorneys'
Fee Statute: Reinterpreting the Rules Enabling Act, 98 Harv.L.Rev. 828, 844 (1985), quoting
Alyeska Pipeline Service Co. v. Wilderness Society, supra, 421 U.S., at 269, 95 S.Ct., at 1627.


III


For several years now both the Judicial Conference and Congress have been engaged in an
extensive reexamination of Rule 68 and have considered numerous proposals to amend the Rule
to include attorney's fees. The Advisory Committee on the Federal Rules initially proposed an
amendment to Rule 68 in August 1983 that would have applied equally to plaintiffs and defendants
and that would have left application of the Rule's fee provisions in the courts' informed discretion.
*39  56  The proposal received extensive criticism 57  and subsequently was replaced with a revised
version in September 1984. The attorney's fee provisions of that proposal would *40  apply only
if a court determined that “an offer was rejected unreasonably,” and the proposal sets forth detailed
factors for assessing the reasonableness of the rejection. 58  Public *41  hearings on this proposed
**3033  amendment were held only several months ago. 59


56 The proposed Rule provided:
“At any time more than 30 days before the trial begins, any party may serve upon an adverse
party an offer, denominated as an offer under this rule, to settle a claim for the money or
property or to the effect specified in his offer and to enter into a stipulation dismissing the
claim or to allow judgment to be entered accordingly. The offer shall remain open for 30 days
unless a court authorizes earlier withdrawal. An offer not accepted in writing within 30 days
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shall be deemed withdrawn. Evidence of an offer is not admissible except in a proceeding
to enforce a settlement or to determine costs and expenses.
“If the judgment finally entered is not more favorable to the offeree than an unaccepted
offer that remained open 30 days, the offeree must pay the costs and expenses, including
reasonable attorneys' fees, incurred by the offeror after the making of the offer, and interest
from the date of the offer on any amount of money that a claimant offered to accept to the
extent such interest is not otherwise included in the judgment. The amount of the expenses
and interest may be reduced to the extent expressly found by the court, with a statement of
reasons, to be excessive or unjustified under all of the circumstances. In determining whether
a final judgment is more or less favorable to the offeree than the offer, the costs and expenses
of the parties shall be excluded from consideration. Costs, expenses, and interest shall not
be awarded to an offeror found by the court to have made an offer in bad faith.
“The fact that an offer is made but not accepted does not preclude a subsequent offer. When
the liability of one party to another has been determined by verdict or order or judgment,
but the amount or extent of the liability remains to be determined by further proceedings,
any party may make an offer of settlement under this rule, which shall be effective for such
period of time, not more than 30 days, as is authorized by the court. This rule shall not
apply to class or derivative actions under Rules 23, 23.1, and 23.2.” Committee on Rules of
Practice and Procedure of the Judicial Conference of the United States, Preliminary Draft
of Proposed Amendment to the Federal Rules of Civil Procedure (Aug. 1983), reprinted in
98 F.R.D. 337, 361–363 (1983).


57 See generally Proposed Amendments to the Federal Rules of Civil Procedure: Hearings
before the Advisory Committee on Civil Rules of the Judicial Conference of the United States
(Washington, D.C., Jan. 18, 1984); Proposed Amendments to the Federal Rules of Civil
Procedure: Hearings before the Advisory Committee of Federal Rules of Civil Procedure of
the United States Judicial Conference (Los Angeles, Cal., Feb. 3, 1984).


58 The revised proposed Rule 68 provides:
“At any time more than 60 days after the service of the summons and complaint on a party
but not less than 90 days (or 75 days if it is a counteroffer) before trial, either party may serve
upon the other party but shall not file with the court a written offer, denominated as a[n] offer
under this rule, to settle a claim for the money, property, or relief specified in the offer and to
enter into a stipulation dismissing the claim or to allow judgment to be entered accordingly.
The offer shall remain open for 60 days unless sooner withdrawn by a writing served on the
offeree prior to acceptance by the offeree. An offer that remains open may be accepted or
rejected in writing by the offeree. An offer that is neither withdrawn nor accepted within
60 days shall be deemed rejected. The fact that an offer is made but not accepted does not
preclude a subsequent offer. Evidence of an offer is not admissible except in proceedings to
enforce a settlement or to determine sanctions under this rule.
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“If, upon a motion by the offeror within 10 days after the entry of judgment, the court
determines that an offer was rejected unreasonably, resulting in unnecessary delay and
needless increase in the cost of the litigation, it may impose an appropriate sanction
upon the offeree. In making this determination the court shall consider all of the relevant
circumstances at the time of the rejection, including (1) the then apparent merit or lack of
merit in the claim that was the subject of the offer, (2) the closeness of the questions of fact
and law at issue, (3) whether the offeror had unreasonably refused to furnish information
necessary to evaluate the reasonableness of the offer, (4) whether the suit was in the nature
of a “test case,” presenting questions of far-reaching importance affecting non-parties, (5)
the relief that might reasonably have been expected if the claimant should prevail, and (6)
the amount of the additional delay, cost, and expense that the offeror reasonably would be
expected to incur if the litigation should be prolonged.
“In determining the amount of any sanction to be imposed under this rule the court also shall
take into account (1) the extent of the delay, (2) the amount of the parties' costs and expenses,
including any reasonable attorney's fees incurred by the offeror as a result of the offeree's
rejection, (3) the interest that could have been earned at prevailing rates on the amount that
a claimant offered to accept to the extent that the interest is not otherwise included in the
judgment, and (4) the burden of the sanction on the offeree.
“This rule shall not apply to class or derivative actions under Rules 23, 23.1, and 23.2.”
Committee on Rules of Practice and Procedure of the Judicial Conference of the United
States, Preliminary Draft of Proposed Amendments to the Federal Rules of Civil Procedure
(Sept. 1984), reprinted in 102 F.R.D. 407, 432–433 (1985).


59 See generally Proposed Amendments to the Federal Rules of Civil Procedure: Hearings
before the Standing Committee on Rules of Practice and Procedure and the Advisory
Committees on Civil and Criminal Rules of the Judicial Conference of the United States
(Washington, D.C., Feb. 1, 1985); Proposed Amendments to the Federal Rules of Civil
Procedure: Hearings before the Standing Committee on Rules of Practice and Procedure and
the Advisory Committees on Civil and Criminal Rules of the Judicial Conference of the
United States (San Francisco, Cal., Feb. 21, 1985).


In the meantime, numerous revisions of § 1988 have been proposed in Congress in recent years.
A 1981 proposal would have imposed a rule similar to that adopted by the Court today, 60  but it
drew sharp opposition during legislative hearings 61  and never was voted out of Subcommittee.
Subsequent proposals to the same effect have had a similar fate. 62  In 1984, legislation was
introduced that would have adopted the same rule but subject to the qualification that the failure to
accept a settlement offer “was not reasonable at the time *42  such failure occurred.” 63  Hearings
were **3034  held on this legislation, 64  BUT IT TOO NEVER was voted out of subcommittee.
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60 During Subcommittee hearings, Senator Hatch submitted a proposed amendment to S. 585,
97th Cong., 1st Sess. (1981), § 2(c) of which would have provided: “No fee shall be awarded
under [§ 1988] as compensation for that part of litigation subsequent to a declined offer of
settlement when such offer was as substantially favorable to the prevailing party as the relief
ultimately awarded by the court.” Attorney's Fees Awards: Hearings on S. 585 before the
Subcommittee on the Constitution of the Senate Committee on the Judiciary, 97th Cong.,
2d Sess., 13 (1982).


61 See id., at 17–18, 29–31, 51, 65–66, 72. See also Municipal Liability Under 42 U.S.C. §
1983: Hearings on S. 585, supra.


62 See, e.g., S. 141, 98th Cong., 1st Sess. (1983); H.R. 721, 99th Cong., 1st Sess. (1985).


63 S. 2802, § 8(2), 98th Cong., 2d Sess. (1984):


“No award of attorney's fees and related expenses subject to the provisions
of this Act may be made—


. . .
“(2) for services performed subsequent to the time a written offer of settlement is made to a
party, if the offer is not accepted and a court or administrative officer finds that—
“(A) the relief finally obtained by the party is not more favorable to the party than the offer
of settlement, and
“(B) the failure of the party to accept the offer of settlement was not reasonable at the time
such failure occurred.”


64 See Legal Fees Equity Act: Hearings on S. 2802 before the Subcommittee on the Constitution
of the Senate Committee on the Judiciary, 98th Cong., 2d Sess. (1984).


This activity is relevant in two respects. First, it rather strongly suggests that neither the Advisory
Committee nor Congress has viewed Rule 68 as currently governing attorney's fees, else the
proposals to amend Rule 68 to include attorney's fees would largely be unnecessary. Second, the
Committee and Congress have given close consideration to a broad range of troubling issues that
would be raised by application of Rule 68 to attorney's fees, such as (1) whether to import a
reasonableness standard into Rule 68, (2) whether and to what extent district courts should have
discretion in applying the Rule, (3) the need to revise Rule 68 so as to ensure that offerees have
had sufficient time and discovery to evaluate the strength of their cases and the reasonableness of
settlement offers, (4) application of the Rule to suits for non-pecuniary relief, (5) application of the
Rule to class-action litigation, (6) conflicts of interest between attorneys and clients that the Rule
might create, and (7) the precise nature and scope of the sanction. Many of the proposals discussed
above have been carefully crafted to address these problems. See nn. 56, 58, and 63, supra.
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Congress and the Judicial Conference are far more institutionally competent than the Court to
resolve this matter. *43  Because the issue before us at the very least is ambiguous, and because
the “plain language” approach leads to so many inexplicable inconsistencies in the operation of the
Rules and the substantive fees-award statutes, the Court should have stayed its hand and allowed
these other avenues for amending Rule 68 to be pursued. Under these circumstances, the Court's
decision to the contrary constitutes poor judicial administration as well as poor law, and it renders
even more imperative the need for Congress and the Judicial Conference to resolve this problem
with dispatch.


APPENDIX TO OPINION OF BRENNAN, J., DISSENTING


Congress has enacted well over 100 fee-shifting statutes, which typically fall into three broad
categories:


(A) Statutes that refer to attorney's fees “as part of the costs.” Variations include “attorney's fees
to be taxed and collected as part of the costs,” “costs including attorney's fees,” and “attorney's
fees and other litigation costs.” Under the Court's “plain language” approach, these various
formulations all “defin[e] ‘costs' to include attorney's fees.” Ante, at 3017. Thus where an action
otherwise is governed by Rule 68, attorney's fees that are potentially awardable under these statutes
“are to be included as costs for purposes of Rule 68.” Ibid.


(B) Statutes that do not refer to attorney's fees as part of the costs. Many other fee statutes do
not describe fees “as” costs, but instead as an item separate from costs. Typical formulations
include “costs and a reasonable attorney's fee,” “costs together with a reasonable attorney's fee,”
and “costs, expenses, and a reasonable attorney's fee.” Some statutes simply authorize awards of
fees without any reference to costs. Under the Court's “plain language” approach, none of these
formulations “defin[e] ‘costs' to include attorney's fees.” Ibid. Thus where an action otherwise is
governed by Rule 68, attorney's fees that are potentially awardable under these statutes are not
subject to Rule 68 and instead *44  are to be evaluated solely under the reasonableness standard
as summarized in Hensley v. Eckerhart, 461 U.S. 424, 103 S.Ct. 1933, 76 L.Ed.2d 40 (1983).


(C) Statutes that may or may not refer to attorney's fees as part of the costs. A number of statutes
authorize the award of “costs and expenses, including attorney's fees.” It is altogether uncertain
how such statutes should be categorized under the Court's “plain language” approach to Rule 68.
On the one hand, if the phrase “including **3035  attorney's fees” is read as modifying the word
“costs” at least in part, attorney's fees that are potentially awardable under these statutes arguably
are subject to Rule 68. On the other hand, if “including attorney's fees” is read as modifying only
the word “expenses” (which seems to be the more plausible “plain meaning”), fees under these
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statutes are not subject to Rule 68 and instead are governed solely by the reasonableness standard
as summarized in Hensley v. Eckerhart, supra.


The following is a summary of the statutes enacted by Congress authorizing courts to award
attorney's fees, broken down into the three categories discussed above. 65  The Court has not
explained why it is that either Congress or the drafters of the Federal Rules might have intended
to create such disparate settlement incentives based on minor variations in the phraseology of
attorney's fee statutes.


65 This list does not purport to be a complete enumeration of all statutes authorizing court-
awarded attorney's fees. Moreover, I do not suggest that all of these statutes necessarily are
governed by Rule 68's offer-of-judgment provisions.


A. Attorney's Fees Referred to as “Costs”


1. Freedom of Information Act, 5 U.S.C. §§ 552(a)(4)(E) and (F).


2. Privacy Act of 1974, 5 U.S.C. §§ 552a(g)(2)(B), 552a(g)(4)(B).


3. Government in the Sunshine Act, 5 U.S.C. § 552b(i).


*45  4. Commodity Exchange Act, 88 Stat. 1394, as amended, 7 U.S.C. §§ 18(d) and (e).


5. Packers and Stockyard Act of 1921, 42 Stat. 166, as amended, 7 U.S.C. § 210(f).


6. Perishable Agricultural Commodities Act of 1930, 46 Stat. 534, as amended, 7 U.S.C. §
499g(b).


7. Agricultural Fair Practices Act of 1967, 82 Stat. 95, 7 U.S.C. §§ 2305(a) and (c).


8. Home Owners' Loan Act of 1933, 48 Stat. 132, as amended, 12 U.S.C. § 1464(q)(3).


9. Bank Holding Company Act Amendments of 1970, 84 Stat. 1767, 12 U.S.C. § 1975.


10. Clayton Antitrust Act, 38 Stat. 731, as amended, 15 U.S.C. §§ 15(a) and (b).


11. Hart-Scott-Rodino Antitrust Improvements Act of 1976, 90 Stat. 1394, 1396, as amended,
15 U.S.C. §§ 15c(a)(2), 26.


12. Unfair Competition Act of 1916, 39 Stat. 798, 15 U.S.C. § 72.


13. Securities Act of 1933, 48 Stat. 82, as amended, 15 U.S.C. § 77k(e).



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR68&originatingDoc=I1d19b8c29c9711d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR68&originatingDoc=I1d19b8c29c9711d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552&originatingDoc=I1d19b8c29c9711d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552A&originatingDoc=I1d19b8c29c9711d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_cc8d0000e2bb5 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552A&originatingDoc=I1d19b8c29c9711d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8c610000abc66 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552B&originatingDoc=I1d19b8c29c9711d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_17a3000024864 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS18&originatingDoc=I1d19b8c29c9711d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS18&originatingDoc=I1d19b8c29c9711d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7fdd00001ca15 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS210&originatingDoc=I1d19b8c29c9711d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_ae0d0000c5150 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS499G&originatingDoc=I1d19b8c29c9711d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS499G&originatingDoc=I1d19b8c29c9711d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS2305&originatingDoc=I1d19b8c29c9711d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS2305&originatingDoc=I1d19b8c29c9711d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=12USCAS1464&originatingDoc=I1d19b8c29c9711d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_ccf7000007884 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=12USCAS1975&originatingDoc=I1d19b8c29c9711d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS15&originatingDoc=I1d19b8c29c9711d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS15&originatingDoc=I1d19b8c29c9711d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS15C&originatingDoc=I1d19b8c29c9711d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d86d0000be040 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS26&originatingDoc=I1d19b8c29c9711d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS72&originatingDoc=I1d19b8c29c9711d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS77K&originatingDoc=I1d19b8c29c9711d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7fdd00001ca15 





Marek v. Chesny, 473 U.S. 1 (1985)
105 S.Ct. 3012, 38 Fair Empl.Prac.Cas. (BNA) 124, 37 Empl. Prac. Dec. P 35,396...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 37


14. Trust Indenture Act of 1939, 53 Stat. 1171, 1176, 15 U.S.C. §§ 77 ooo(e), 77www(a).


15. Securities Exchange Act of 1934, 48 Stat. 890, 898, as amended, 15 U.S.C. §§ 78i(e),
78r(a).


16. Jewelers Hall-Mark Act, 34 Stat. 262, as amended, 15 U.S.C. §§ 298(b)–(d).


17. Consumer Product Safety Act, 86 Stat. 1218, 1226, as amended, 15 U.S.C. §§ 2060(c)
and (f), 2072(a), 2073.


18. Hobby Protection Act, 87 Stat. 686, 15 U.S.C. § 2102.


19. Export Trading Company Act of 1982, 96 Stat. 1243, 15 U.S.C. §§ 4016(b)(1) and (4).


20. National Cooperative Research Act of 1984, 98 Stat. 1817, 15 U.S.C. §§ 4304(a) and (b)
(1982 ed., Supp. III).


21. National Historic Preservation Act Amendments of 1980, 94 Stat. 3002, 16 U.S.C. §
470w–4.


*46  22. Endangered Species Act of 1973, 87 Stat. 897, as amended, 16 U.S.C. § 1540(g)(4).


23. Public Utility Regulatory Policies Act of 1978, 92 Stat. 3129, 16 U.S.C. §§ 2632(a) and
(b).


24. Copyright Act of 1976, 90 Stat. 2586, 17 U.S.C. § 505.


25. Semiconductor Chip Protection Act of 1984, 98 Stat. 3353, 17 U.S.C. § 911(f) (1982 ed.,
Supp. III).


26. Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. § 1964(c).


27. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. § 2520.


**3036  28. Jury System Improvement Act of 1978, 28 U.S.C. § 1875(d)(2).


29. Rehabilitation Act of 1973, 92 Stat. 2982, 29 U.S.C. § 794a(b).


30. Surface Mining Control and Reclamation Act of 1977, 91 Stat. 503, 30 U.S.C. § 1270(d).


31. Deep Seabed Hard Mineral Resources Act, 94 Stat. 573, 30 U.S.C. § 1427(c).


32. Federal Oil and Gas Royalty Management Act of 1982, 96 Stat. 2458, 30 U.S.C. § 1734(a)
(4).
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33. Federal Water Pollution Control Act, 86 Stat. 888, 33 U.S.C. § 1365(d).


34. Marine Protection, Research, and Sanctuaries Act of 1972, 86 Stat. 1057, 33 U.S.C. §
1415(g)(4).


35. Deepwater Ports Act of 1974, 88 Stat. 2141, 33 U.S.C. § 1515(d).


36. Act to Prevent Pollution from Ships, 94 Stat. 2302, 33 U.S.C. § 1910(d).


37. Safe Drinking Water Act, 88 Stat. 1690–1691, as amended, 42 U.S.C. §§ 300j–8(d), 300j–
9(2)(B)(i) and (ii).


38. Voting Rights Act of 1965, 79 Stat. 445, as amended, 42 U.S.C. § 1973 l(e).


39. The Civil Rights Attorney's Fees Awards Act of 1976, 90 Stat. 2641, 42 U.S.C. § 1988.


*47  40. Civil Rights of Institutionalized Persons Act, 94 Stat. 350–351, 42 U.S.C. §§
1997a(b), 1997c(d).


41. Title II of the Civil Rights Act of 1964, 78 Stat. 244, 42 U.S.C. § 2000a–3(b).


42. Title III of the Civil Rights Act of 1964, 78 Stat. 246, 42 U.S.C. § 2000b–1.


43. Title VII of the Civil Rights Act of 1964, 78 Stat. 261, 42 U.S.C. § 2000e–5(k).


44. Privacy Protection Act of 1980, 94 Stat. 1880, 42 U.S.C. § 2000aa–6(f).


45. Noise Control Act of 1972, 86 Stat. 1244, 42 U.S.C. § 4911(d).


46. Comprehensive Older Americans Act Amendments of 1978, 92 Stat. 1555, 42 U.S.C. §
6104(e)(1).


47. Energy Policy and Conservation Act, 89 Stat. 930, 42 U.S.C. § 6305(d).


48. Resource Conservation and Recovery Act of 1976, 90 Stat. 2826, 42 U.S.C. § 6972(e).


49. Clean Air Act, 84 Stat. 1686, 1706–1707, 42 U.S.C. §§ 7413(b), 7604(d), 7607(f).


50. Clean Air Act Amendments of 1977, 91 Stat. 784, 42 U.S.C. § 7622(e)(2).


51. Powerplant and Industrial Fuel Use Act of 1978, 92 Stat. 3335, 42 U.S.C. § 8435(d).


52. Ocean Thermal Energy Conversion Act of 1980, 94 Stat. 990, 42 U.S.C. § 9124(d).
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53. Outer Continental Shelf Lands Act Amendments of 1978, 92 Stat. 657, 43 U.S.C. §
1349(a)(5).


54. Railway Labor Act of 1926, 44 Stat. 578, as amended, 45 U.S.C. § 153(p).


55. Shipping Act of 1916, 39 Stat. 737, as amended, 46 U.S.C. § 829.


56. Merchant Marine Act of 1936, 49 Stat. 2015, as amended, 46 U.S.C. § 1227.


57. Shipping Act of 1984, 98 Stat. 3132, 46 U.S.C.A. § 1710(h)(2) (1982 ed., Supp. III).


*48  58. Communications Act of 1934, 48 Stat. 1072, 1095, 47 U.S.C. §§ 206, 407.


59. Cable Communications Policy Act of 1984, 98 Stat. 2779, 47 U.S.C. §§ 553(c)(2), 605(d)
(3)(B) (1982 ed., Supp. III).


60. Natural Gas Pipeline Safety Act, 90 Stat. 2076, as amended, 49 U.S.C. § 1686(e).


61. Hazardous Liquid Pipeline Safety Act of 1979, 93 Stat. 1015, 49 U.S.C. § 2014(e).


62. Interstate Commerce Act, 49 U.S.C. §§ 11705(d)(3), 11710(b).


63. Foreign Intelligence Surveillance Act of 1978, 92 Stat. 1796, 50 U.S.C. § 1810(c).


B. Attorney's Fees Not Referred to as “Costs”


1. Privacy Act of 1974, 5 U.S.C. § 552a(g)(4)B.


**3037  2. Plant Variety Act, 84 Stat. 1556, 7 U.S.C. § 2565.


3. Bankruptcy Act of 1978, as amended, 11 U.S.C. §§ 303(i), 362(h), 363(n), 523(d).


4. Home Owners' Loan Act of 1933, 48 Stat. 132, as amended, 12 U.S.C. § 1464(d)(8)(A).


5. National Housing Act, 48 Stat. 1260, as amended, 12 U.S.C. § 1730(m)(3).


6. Federal Credit Union Act, 84 Stat. 1010, as amended, 12 U.S.C. § 1786(p).


7. Federal Deposit Insurance Act, 64 Stat. 879, as amended, 12 U.S.C. § 1818(n).


8. Real Estate Settlement Procedures Act of 1974, 88 Stat. 1728, as amended, 12 U.S.C. §
2607(d)(2)(b).
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9. Right to Financial Privacy Act of 1978, 92 Stat. 3708, 3789, 12 U.S.C. §§ 3417(a)(4), 3418.


10. Securities Exchange Act of 1934, 48 Stat. 899, as amended, 15 U.S.C. § 78u(h)(8).


11. Trademark Act, 60 Stat. 439, as amended, 15 U.S.C. § 1117.


*49  12. National Traffic and Motor Vehicle Safety Act of 1966, 80 Stat. 724, 15 U.S.C. §
1400(b).


13. Truth-in-Lending Act, 82 Stat. 157, as amended, 15 U.S.C. § 1640(a).


14. Consumer Leasing Act, 90 Stat. 259, 15 U.S.C. § 1667b(a).


15. Consumer Credit Protection Act, 84 Stat. 1134, 15 U.S.C. §§ 1681n(3), 1681o(2).


16. Consumer Credit Protection Act, 88 Stat. 1524, 15 U.S.C. § 1691e(d).


17. Consumer Credit Protection Act, 91 Stat. 881, 15 U.S.C. § 1692k(a).


18. Electronic Fund Transfer Act, 92 Stat. 3737, 15 U.S.C. §§ 1693m(a) and (f).


19. Interstate Land Sales Full Disclosure Act, 82 Stat. 595, as amended, 15 U.S.C. § 1709(c).


20. Motor Vehicle Information and Cost Savings Act, 86 Stat. 955, 963, as amended, 15
U.S.C. §§ 1918(a), 1989(a)(2).


21. Toxic Substances Control Act, 90 Stat. 2039, 2041–2042, 15 U.S.C. §§ 2618(d), 2619(c)
(2), 2020(b)(4)(C).


22. Petroleum Marketing Practices Act, 92 Stat. 331, 15 U.S.C. §§ 2805(d)(1) and (3).


23. Condominium and Cooperative Abuse Relief Act of 1980, 94 Stat. 1677, 1679, 15 U.S.C.
§§ 3608(d), 3611(d).


24. Alaska National Interest Lands Conservation Act, 94 Stat. 2426, 16 U.S.C. § 3117(a).


25. Navajo and Hopi Indian Relocation Amendments Act of 1980, 94 Stat. 934, 25 U.S.C.
§ 640d–27(b).


26. Tax Reform Act of 1976, 90 Stat. 1665, 26 U.S.C. § 6110(i)(2).


27. Judicial Code, 28 U.S.C. § 1927.


28. Equal Access to Justice Act, 28 U.S.C. § 2412(b).
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29. Norris-LaGuardia Act, 47 Stat. 71, 29 U.S.C. § 107.


*50  30. Fair Labor Standards Act of 1938, 52 Stat. 1069, as amended, 29 U.S.C. § 216(b).


31. Labor-Management Reporting and Disclosure Act of 1959, 73 Stat. 524, 29 U.S.C. §
431(c).


32. Age Discrimination in Employment Act of 1967, 81 Stat. 604, as amended, 29 U.S.C.
§ 626(b).


33. Employee Retirement Income Security Act of 1974, 88 Stat. 891, as amended, 29 U.S.C.
§ 1132(g).


34. Multiple Mineral Development Act, 68 Stat. 710, 30 U.S.C. § 526(e).


35. State and Local Fiscal Assistance Act of 1972, 86 Stat. 919, as amended, 31 U.S.C. §
6721(c).


36. Longshoremen's and Harbor Workers' Compensation Act, 44 Stat. 1438, as amended, 33
U.S.C. § 928(a).


37. Patent Infringement Act, 66 Stat. 813, 35 U.S.C. § 285.


38. Servicemen's Group Life Insurance Act, 72 Stat. 1165, 38 U.S.C. § 784(g).


39. Social Security Act, 49 Stat. 624, as amended, 42 U.S.C. § 406(b).


**3038  40. Atomic Energy Act of 1954, 68 Stat. 946, 42 U.S.C. § 2184.


41. Legal Services Corporation Act, 88 Stat. 381, as amended, 42 U.S.C. § 2996e(f).


42. Fair Housing Act of 1968, 82 Stat. 88, 42 U.S.C. § 3612(c).


43. Mobile Home Construction and Safety Standards Act, 88 Stat. 706, as amended, 42 U.S.C.
§ 5412(b).


44. Comprehensive Environmental Response, Compensation, and Liability Act of 1980, 94
Stat. 2792, 42 U.S.C. § 9612(c)(3).


45. Outer Continental Shelf Lands Act Amendments of 1978, 92 Stat. 658, 682, 43 U.S.C.
§§ 1349(b)(2), 1818(c)(1)(C).


46. Alaska National Interest Lands Conservation Act, 94 Stat. 2430, 43 U.S.C. § 1631(c).
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*51  47. Act of Mar. 2, 1897, 29 Stat. 619, 48 U.S.C. § 1506.


48. Interstate Commerce Act, 49 U.S.C. § 11708(c).


49. Household Goods Transportation Act of 1980, 94 Stat. 2016, as amended, 49 U.S.C. §§
11711(d) and (e).


C. “Costs and Expenses, Including Attorney's Fees”


1. Magnuson-Moss Warranty—Federal Trade Commission Improvement Act, 88 Stat. 2189,
15 U.S.C. § 2310(d)(2).


2. Multiemployer Pension Plan Amendments Act of 1980, 94 Stat. 1263, 29 U.S.C. § 1451(e).


3. Federal Mine Safety and Health Act of 1977, 91 Stat. 1303, 92 Stat. 183, 30 U.S.C. §§
815(c)(3), 938(c).


4. Surface Mining Control and Reclamation Act of 1977, 91 Stat. 511, 520, 30 U.S.C. §§
1275(e), 1293(c).


5. Uniform Relocation Assistance and Real Property Acquisition Policies Act, 84 Stat. 1906,
42 U.S.C. §§ 4654(a) and (c).


6. Nuclear Regulatory Commission Appropriations Authorization of 1978, 92 Stat. 2953, 42
U.S.C. § 5851(e)(2).


7. Railroad Revitalization and Regulatory Reform Act of 1976, 90 Stat. 122, as amended,
45 U.S.C. § 854(g).


All Citations


473 U.S. 1, 105 S.Ct. 3012, 87 L.Ed.2d 1, 38 Fair Empl.Prac.Cas. (BNA) 124, 37 Empl. Prac. Dec.
P 35,396, 53 USLW 4903, 1 Fed.R.Serv.3d 1297


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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56 Cal.4th 1014
Supreme Court of California


Raymond MARTINEZ et al., Plaintiffs and Respondents,
v.


BROWNCO CONSTRUCTION COMPANY, INC., Defendant and Appellant.


No. S200944
|


June 10, 2013.


Synopsis
Background: Injured worker and his wife brought action against demolition contractor for
negligence and loss of consortium. Following offers to compromise, and subsequent jury trial,
the Superior Court, Los Angeles County, No. KC050128, Warren Ettinger and Elihu Berle, JJ.,
entered judgment on jury verdict awarding damages to worker and his wife and awarding costs.
Both sides appealed award of costs. The Court of Appeal affirmed in part, reversed in part, and
remanded. Contractor petitioned for review. The Supreme Court granted review, superseding the
opinion of the Court of Appeal.


[Holding:] The Supreme Court, Baxter, J., held that second offer to compromise by worker's wife
did not preclude award of expert fees incurred after first offer but before second offer.


Affirmed.


Opinion, 136 Cal.Rptr.3d 899, superseded.


Procedural Posture(s): Petition for Discretionary Review; On Appeal.


West Headnotes (9)


[1] Costs, Fees, and Sanctions Offer of judgment in general
The provision of the cost-shifting offer of judgment statute applicable where an offer made
by a defendant is not accepted and the plaintiff fails to obtain a more favorable judgment or
award allows recovery of expert witness fees incurred before and after a settlement offer.
West's Ann.Cal.C.C.P. § 998(c)(1).
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26 Cases that cite this headnote


[2] Costs, Fees, and Sanctions Offer of judgment in general
When the language of the cost-shifting offer of judgment statute does not provide a
definitive answer for a particular application of its terms, courts may consult and apply
general contract law principles because the process of settlement and compromise is a
contractual one, and such principles may, in appropriate circumstances, govern the offer
and acceptance process under the statute. West's Ann.Cal.C.C.P. § 998.


5 Cases that cite this headnote


[3] Costs, Fees, and Sanctions Offer of judgment in general
A general contract law principle may be found controlling in the interpretation of the
cost-shifting offer of judgment statute if the policy of encouraging settlements is “best
promoted” thereby. West's Ann.Cal.C.C.P. § 998.


8 Cases that cite this headnote


[4] Costs, Fees, and Sanctions Offer of judgment in general
A contract law principle will not be found to govern if its application would conflict with
the cost-shifting offer of judgment statute or defeat its purpose. West's Ann.Cal.C.C.P. §
998.


12 Cases that cite this headnote


[5] Costs, Fees, and Sanctions Offer of judgment in general
If a proposed application of a general contract law principle to the cost-shifting offer of
judgment statute would encourage gamesmanship or spawn disputes over the operation of
the statute, rejection of the rule is appropriate. West's Ann.Cal.C.C.P. § 998.


7 Cases that cite this headnote


[6] Costs, Fees, and Sanctions Offer of judgment in general
Under cost-shifting offer of judgment statute, plaintiff's second offer to compromise did
not extinguish first offer or preclude award of expert fees incurred after first offer but
before second offer. West's Ann.Cal.C.C.P. § 998.
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14 Cases that cite this headnote


[7] Costs, Fees, and Sanctions Offer of judgment in general
Purpose of cost-shifting offer of judgment statute is to encourage settlement by affording
the benefit of enhanced costs to parties who make reasonable settlement offers and
imposing the burden of those costs on offerees who fail to obtain a result better than they
could have achieved by accepting such offers. West's Ann.Cal.C.C.P. § 998.


15 Cases that cite this headnote


[8] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
Where a plaintiff serves two unaccepted and unrevoked offers under the cost-shifting offer
of judgment statute, and the defendant fails to obtain a judgment more favorable than either
offer, the trial court retains discretion to order payment of expert witness costs incurred
from the date of the first offer. West's Ann.Cal.C.C.P. § 998.


20 Cases that cite this headnote


[9] Costs, Fees, and Sanctions Offer of judgment in general
If a later offer under the cost-shifting offer of judgment statute results in mischief or
confusion, or any gamesmanship appears, the court may address such concerns when
considering what postoffer expert fees to award. West's Ann.Cal.C.C.P. § 998(d).


Attorneys and Law Firms


***560  Lindahl Beck, George M. Lindahl, Los Angeles, and Laura H. Huntley for Defendant
and Appellant.


Baker, Burton & Lundy and Albro L. Lundy III, Hermosa Beach, for Plaintiffs ad Respondents.


Opinion


BAXTER, J.


*1017  **1168  Section 998 of the Code of Civil Procedure 1  was enacted to encourage the
settlement of lawsuits prior to trial. The statute accomplishes this purpose by providing for
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augmentation and withholding of the costs recoverable at trial when a party fails to achieve a result
better than it could have obtained by accepting an offer of compromise or settlement conforming to
statutory requirements. Among other things, section 998 provides that a defendant may be ordered
to pay a reasonable sum to cover the plaintiff's postoffer costs of expert witness services when the
judgment is not more favorable than the plaintiff's settlement offer. (§ 998, subd. (d).)


1 All further statutory references are to this code, unless otherwise indicated.


The terms of section 998 do not prohibit a party from making more than one settlement offer, but
they are silent as to the effect of a party's multiple offers. In this action, we consider whether a
later offer extinguishes a previous offer for purposes of section 998's cost-shifting provisions. We
conclude that where, as here, a plaintiff makes two successive statutory offers, and the defendant
fails to obtain a judgment more favorable than either offer, allowing recovery of expert fees
incurred from the date of the first offer is consistent with section 998's language and best promotes
the statutory purpose to encourage settlements.


FACTUAL AND PROCEDURAL BACKGROUND


Plaintiffs Raymond Martinez and his wife, Gloria Martinez, sued defendant Brownco Construction
Company, Inc. (Brownco) for damages arising out of an electrical explosion that severely injured
Mr. Martinez.


*1018  Prior to trial, plaintiffs each served on Brownco two settlement offers pursuant to section
998. In August 2007, Mr. Martinez offered to compromise his negligence claim in the amount of
$4.75 million, and Mrs. Martinez offered to compromise her loss of consortium claim for $250,000.
Brownco neither accepted nor rejected these offers within the statutory 30–day period. (§ 998,
subd. (b)(2).) Just before trial, in February 2010, Mr. Martinez and Mrs. Martinez served reduced
compromise offers of $1.5 million and $100,000, respectively. As before, Brownco took no action.


At trial, Mr. Martinez obtained a judgment of $1,646,674, and Mrs. Martinez obtained a $250,000
judgment. Plaintiffs filed a memorandum of costs seeking a total of $561,257.14 in itemized costs.
Brownco moved to tax costs, and as pertinent here sought an **1169  order disallowing Mrs.
Martinez's recovery of $188,536.86 in expert fees incurred after her first settlement offer but before
her second offer. The trial court sided with Brownco and entered an order taxing the disputed
expert ***561  fees. 2  Relying on Wilson v. Wal–Mart Stores, Inc. (1999) 72 Cal.App.4th 382, 85
Cal.Rptr.2d 4 (Wilson ), the court stated: “The most recently rejected offer is the only pertinent
offer. All prior offers are extinguished by the subsequent offer.”



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_c0ae00006c482 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_c0ae00006c482 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999128474&pubNum=0003484&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999128474&pubNum=0003484&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Martinez v. Brownco Construction Co., 56 Cal.4th 1014 (2013)
301 P.3d 1167, 157 Cal.Rptr.3d 558, 13 Cal. Daily Op. Serv. 5840...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 5


2 The portion of the trial court's order awarding plaintiffs the expert witness fees they incurred
after their second offers is not in dispute here.


The Court of Appeal reversed, reasoning that allowance of expert fees incurred from the date of
the first rejected offer is consistent with section 998's language and purpose, and that contract
principles do not compel otherwise.


We granted Brownco's petition for review.


DISCUSSION


The question presented is this: When a plaintiff serves two unaccepted offers to compromise
pursuant to section 998, and the defendant fails to obtain a judgment more favorable than either
offer, does the plaintiff's last offer extinguish the first offer for purposes of expert fee recovery
under section 998? Because this issue involves the application of law to undisputed facts, we
review the matter de novo. (Saakyan v. Modern Auto, Inc. (2002) 103 Cal.App.4th 383, 390, 126
Cal.Rptr.2d 674.)


A. Section 998 and the Principles Governing Its Application
[1]  As a general matter, a party prevailing at trial may not recover the fees of experts who are not
ordered by the court. (§§ 1032, 1033.5, *1019  subd. (b)(1).) Such fees are recoverable, however,
when a judgment following the nonacceptance of a pretrial settlement offer triggers operation of
section 998. As relevant here, section 998 provides: “(a) The costs allowed under Sections 1031
and 1032 shall be withheld or augmented as provided in this section. [¶] .... [¶] (d) If an offer
made by a plaintiff is not accepted and the defendant fails to obtain a more favorable judgment
or award in any action or proceeding ..., the court or arbitrator, in its discretion, may require the
defendant to pay a reasonable sum to cover postoffer costs of the services of expert witnesses, who
are not regular employees of any party, actually incurred and reasonably necessary in either, or
both, preparation for trial or arbitration, or during trial or arbitration, of the case by the plaintiff,
in addition to plaintiff's costs.” 3  To qualify for these augmented costs, the plaintiff's offer must
be in writing and conform to statutory content requirements. (§ 998, subd. (b).) “If the offer is not
accepted prior to trial or arbitration or within 30 days after it is made, whichever occurs first, it
shall be deemed withdrawn ....” (§ 998, subd. (b)(2).)


3 With regard to defense settlement offers, section 998, subdivision (c)(1), provides: “If an
offer made by a defendant is not accepted and the plaintiff fails to obtain a more favorable
judgment or award, the plaintiff shall not recover his or her postoffer costs and shall pay
the defendant's costs from the time of the offer. In addition, ... the court or arbitrator, in its
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discretion, may require the plaintiff to pay a reasonable sum to cover costs of the services
of expert witnesses, who are not regular employees of any party, actually incurred and
reasonably necessary in either, or both, preparation for trial or arbitration, or during trial
or arbitration, of the case by the defendant.” Unlike subdivision (d) of section 998, this
provision allows recovery of expert witness fees incurred before and after a settlement offer.
(Regency Outdoor Advertising, Inc. v. City of Los Angeles (2006) 39 Cal.4th 507, 532, 46
Cal.Rptr.3d 742, 139 P.3d 119.)


The policy behind section 998 is “to encourage the settlement of lawsuits prior to trial.” ( ***562
T.M. Cobb Co. v. Superior Court (1984) 36 Cal.3d 273, 280, 204 Cal.Rptr. 143, 682 P.2d 338
(T.M.Cobb ); see Poster v. Southern Cal. Rapid Transit Dist. (1990) 52 Cal.3d 266, 270, 276
Cal.Rptr. 321, 801 P.2d 1072 (Poster ).) To effectuate this policy, section 998 provides “a strong
financial disincentive to a party—whether it be a plaintiff or a defendant—who fails to achieve
a better result than that party could have achieved by accepting his or her opponent's settlement
offer.” (Bank of San Pedro v. Superior Court (1992) 3 Cal.4th 797, 804, 12 Cal.Rptr.2d 696, 838
P.2d 218.) At the same time, the potential for statutory recovery of **1170  expert witness fees and
other costs provides parties “a financial incentive to make reasonable settlement offers.” (Ibid.)
Section 998 aims to avoid the time delays and economic waste associated with trials and to reduce
the number of meritless lawsuits. (Culbertson v. R.D. Werner Co., Inc. (1987) 190 Cal.App.3d 704,
711, 235 Cal.Rptr. 510; see Wilson, supra, 72 Cal.App.4th at p. 390, 85 Cal.Rptr.2d 4.)


*1020  As indicated, section 998 provides that a plaintiff may recover postoffer costs of expert
witness services if: (1) the plaintiff makes an offer to compromise that conforms to the statutory
time and content requirements; (2) the defendant does not accept the offer; and (3) the defendant
does not obtain a more favorable result in the action. Nothing in the wording of section 998 prevents
a plaintiff from making more than one compromise offer, but the statute makes no mention as to
the effect of a later offer on an earlier offer.


[2]  [3]  When the language of section 998 does not provide a definitive answer for a particular
application of its terms, courts may consult and apply general contract law principles. Because the
process of settlement and compromise is a contractual one, such principles may, in appropriate
circumstances, govern the offer and acceptance process under section 998. (See T.M. Cobb, supra,
36 Cal.3d at p. 280, 204 Cal.Rptr. 143, 682 P.2d 338.) A general contract law principle may be
found controlling if the policy of encouraging settlements is “best promoted” thereby. (Id. at p.
281, 204 Cal.Rptr. 143, 682 P.2d 338.)


For example, under general contract law, an offer may be revoked any time before acceptance.
(Civ.Code, § 1586.) In T.M. Cobb, supra, 36 Cal.3d 273, 204 Cal.Rptr. 143, 682 P.2d 338,
we invoked that basic principle in concluding that a section 998 offer is revocable prior to its
acceptance or statutory expiration. (T.M. Cobb, at pp. 283–384, 204 Cal.Rptr. 143, 682 P.2d 338.)
As we explained, a party is more likely to make a statutory offer to compromise in the first instance
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if it knows the offer may be withdrawn and revised should circumstances change or new evidence
be developed. (Id. at p. 281, 204 Cal.Rptr. 143, 682 P.2d 338.) Because “more offers will be made if
revocation is permitted,” and because “[t]he more offers that are made, the more likely the chance
for settlement,” we concluded that applying the basic principle of revocability better serves the
policy of encouraging settlements than a rule of irrevocability. (Ibid.)


[4]  Of course, a contract law principle will not be found to govern if its application would conflict
with section 998 or defeat its purpose. (T.M. Cobb, supra, 36 Cal.3d at p. 280, 204 Cal.Rptr.
143, 682 P.2d 338; see Poster, supra, 52 Cal.3d at p. 271, 276 Cal.Rptr. 321, 801 P.2d 1072.)
For instance, under general contract law, a counteroffer that deviates from the terms of an offer
ordinarily operates as a rejection of the offer so as to terminate the offer immediately. (See generally
14 Cal.Jur.3d (2008) Contracts, § 76, p. 302.) In finding this principle inapplicable in the section
998 context, Poster observed that negotiations involving the making of counteroffers are a normal
and routine occurrence ***563  during the statutory 30–day period and “ought not to affect the
right of the offeree to ultimately accept the statutory offer in a timely fashion.” (Poster, at p. 271,
276 Cal.Rptr. 321, 801 P.2d 1072.) Because the general counteroffer rule would tend to stifle
negotiations and discourage settlement, Poster concluded that, even after extending a counteroffer,
an offeree may accept a statutory offer any time before its revocation or expiration. (Id. at pp. 271–
272, 276 Cal.Rptr. 321, 801 P.2d 1072.)


*1021  Another relevant consideration is whether applying section 998 in a particular manner
serves the public policy of compensating the injured party. Courts look favorably upon applications
that provide flexibility when parties discover new evidence bearing on the plaintiff's injuries or
the defendant's culpability. (E.g., T.M. Cobb, 36 Cal.3d at p. 282, 204 Cal.Rptr. 143, 682 P.2d 338
[revocability of section 998 offers allows the offeror to “either propose a new offer in light of
the newly discovered evidence or proceed to trial and present all the evidence in an attempt to be
compensated fairly by the trier of fact's decision”].)


**1171  [5]  Finally, a court should assess whether the particular application injects uncertainty
into the section 998 process. If a proposed rule would encourage gamesmanship or spawn disputes
over the operation of section 998, rejection of the rule is appropriate. (See Poster, supra, 52 Cal.3d
at p. 272, 276 Cal.Rptr. 321, 801 P.2d 1072; Westamerica Bank v. MBG Industries, Inc. (2007) 158
Cal.App.4th 109, 129, 70 Cal.Rptr.3d 125.) In Poster, for example, we emphasized the difficulty
of discerning between a mere inquiry as to the possibility of different terms (which would leave
an offeree free to accept an outstanding section 998 offer) and a true counteroffer (which would
operate as a rejection of the statutory offer and prevent its later acceptance). (Poster, at p. 272, 276
Cal.Rptr. 321, 801 P.2d 1072.) To promote clarity over the status of a section 998 offer, Poster
concluded the general counteroffer rule is inapplicable in the section 998 context. (Poster, at p. 272,
276 Cal.Rptr. 321, 801 P.2d 1072.) In other instances, courts have adopted bright line rules in order
to avoid confusion. (E.g.,Perez v. Torres (2012) 206 Cal.App.4th 418, 425–426, 141 Cal.Rptr.3d
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758 [confusion regarding cost determinations avoided by bright line rule invalidating any section
998 offer when it omits a statutorily required provision]; One Star, Inc. v. Staar Surgical Co. (2009)
179 Cal.App.4th 1082, 1094–1095, 102 Cal.Rptr.3d 195 [legislative purpose better served and
gamesmanship avoided by bright line rule that if party withdraws second section 998 offer prior to
its statutory expiration, then withdrawing party's right to cost shifting is determined by previously
rejected statutory offer]; Engle v. Copenbarger & Copenbarger (2007) 157 Cal.App.4th 165, 169,
68 Cal.Rptr.3d 461 [adhering to bright line rule that a section 998 offer excludes attorney fees only
if it says so expressly].)


B. The Last Offer Rule
The parties focus primarily on two Court of Appeal decisions that addressed the effect of a second
statutory offer on a first statutory offer: Distefano v. Hall (1968) 263 Cal.App.2d 380, 69 Cal.Rptr.
691 (Distefano ) and Wilson, supra, 72 Cal.App.4th 382, 85 Cal.Rptr.2d 4.


*1022  Distefano, supra, 263 Cal.App.2d 380, 69 Cal.Rptr. 691, involved two defense offers
to compromise under former section 997, the predecessor to section 998. 4  ***564  There, the
defendants first made a $20,000 statutory offer, which was not accepted. At trial, the plaintiff
obtained an award of $28,500, which was reversed on appeal. The defendants thereafter made a
$10,000 statutory offer, which also was not accepted. The plaintiff obtained an award of $12,559.96
at the retrial and was allowed costs. (Distefano, at pp. 383–384, 69 Cal.Rptr. 691.) On appeal, the
defendants challenged the cost award and further contended the plaintiff should pay their costs
because he refused to accept their first offer of $20,000, which was more favorable to the plaintiff
than the result at the retrial. (Id. at p. 384, 69 Cal.Rptr. 691.)


4 In T.M. Cobb, supra, 36 Cal.3d 273, we observed that former section 997 “provided for
statutory offers of compromise by defendants only. Such offers were deemed to be withdrawn
if they were not accepted within five days. This five-day period was later extended to a ten-
day period. (Stats.1969, ch. 277, § 1, p. 626.) Section 998 was enacted in 1971. (Stats.1971,
ch. 1679, § 3, pp. 3605–3606.) It expanded former section 997's coverage to include statutory
offers of compromise by plaintiffs as well as defendants. Under section 998, such offers are
now deemed withdrawn if not accepted within 30 days. The theory and purpose of the statute
remained the same. [Citations.]” (T.M. Cobb, at p. 279, fn. 6, 204 Cal.Rptr. 143, 682 P.2d
338.)


The Distefano court affirmed, emphasizing the contractual nature of the statutory settlement and
compromise process and the general contract rule that “any new offer communicated prior to a
valid acceptance of a previous offer, extinguishes and replaces the prior one.” (Distefano, supra,
263 Cal.App.2d at p. 385, 69 Cal.Rptr. 691.) Discerning a legislative intent to give “full effect
to the parties' reappraisals of the merits” of their cases, Distefano concluded that parties should
be encouraged to make and consider multiple settlement offers and that the policy in favor of
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settlements would be promoted by a rule that a later statutory offer extinguishes a previous
statutory offer for purposes of cost shifting. (Ibid.) Thus, because the plaintiff ultimately obtained
a verdict more **1172  favorable than the defendants' last offer, he was not required to pay the
defendants' costs. (Ibid.)


T.M. Cobb, supra, 36 Cal.3d 273, 204 Cal.Rptr. 143, 682 P.2d 338, did not address the effect of
multiple offers under section 998. Significantly, however, the decision approved of Distefano's
reasoning that, because section 998 involves the contractual process of settlement and compromise,
general contract law principles may properly govern the statutory offer and acceptance process so
long as they “neither conflict with the statute nor defeat its purpose.” (T.M. Cobb, at p. 280, 204
Cal.Rptr. 143, 682 P.2d 338.)


In Wilson, supra, 72 Cal.App.4th 382, 85 Cal.Rptr.2d 4, a plaintiff made two section 998 offers to
compromise. The first offer was for $150,000, and the second was for $249,000. The defendant
failed to respond to either offer, and each was statutorily deemed withdrawn. The jury awarded a
verdict of $175,000 in the plaintiff's favor. (Wilson, at p. 387, 85 Cal.Rptr.2d 4.) The trial court
granted the defendant's *1023  motion to tax the expert witness fees upon finding the plaintiff's
last offer of $249,000 “ ‘superseded and extinguished’ ” her first offer of $150,000. (Id. at p. 388,
85 Cal.Rptr.2d 4.)


The Wilson court affirmed. After noting section 998's silence on whether a subsequent statutory
offer extinguishes a prior one, Wilson relied on T.M. Cobb, supra, 36 Cal.3d 273, 204 Cal.Rptr.
143, 682 P.2d 338, and Distefano, supra, 263 Cal.App.2d 380, 69 Cal.Rptr. 691, to conclude the
plaintiff's second offer extinguished her first offer. (Wilson, supra, 72 Cal.App.4th at pp. 389–390,
85 Cal.Rptr.2d 4.) Specifically, Wilson agreed with Distefano that, ***565  in fairness, parties
must be allowed to “review their respective positions” as more information is discovered and to
“consider how the law applies before they are asked to make a decision that, if made incorrectly,
could add significantly to their costs of trial.” (Wilson, at p. 390, 85 Cal.Rptr.2d 4.) Although
Wilson acknowledged that “settlements achieved earlier rather than later are beneficial to the
parties and thus to be encouraged” (ibid.), it expressed concern that, if a subsequent offer did not
extinguish a previous one, then “[a] plaintiff might be encouraged to maintain a higher settlement
demand on the eve of trial and refuse to settle a case that should otherwise be settled if the plaintiff
finds comfort in the knowledge that, even if the plaintiff receives an award less than his or her
last demand, the plaintiff might still enjoy the cost reimbursement benefits of section 998 so long
as the award exceeded a lower demand made by the plaintiff sometime during the course of the
litigation” (id. at p. 391, 85 Cal.Rptr.2d 4). 5  Thus, under the so-called “last offer rule” applied
in Wilson and Distefano, when a party makes successive unrevoked and unaccepted section 998
offers, the last such offer is the only operative offer with respect to the statutory benefits and
burdens. 6
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5 Wilson additionally concluded the legislative purpose “is generally better served by a bright
line rule in which the parties know that any judgment will be measured against a single valid
statutory offer—i.e., the statutory offer most recently rejected—regardless of offers made
earlier in the litigation.” (Wilson, supra, 72 Cal.App.4th at p. 391, 85 Cal.Rptr.2d 4.)


6 Brownco further contends that One Star, Inc. v. Staar Surgical Co., supra, 179 Cal.App.4th
1082, 102 Cal.Rptr.3d 195, and Palmer v. Schindler Elevator Corp. (2003) 108 Cal.App.4th
154, 133 Cal.Rptr.2d 339—both of which rely on Wilson and T.M. Cobb—also support
application of the last offer rule in this context. One Star held that a party's first unaccepted
statutory offer was the operative offer for purposes of section 998 when that party
affirmatively revoked a second statutory offer before expiration of the 30–day statutory
period. (One Star, at pp. 1093–1095, 102 Cal.Rptr.3d 195.) In Palmer, the plaintiff served
one defendant with a section 998 offer, and less than 30 days later served a second offer
directed to all three defendants, jointly and severally. Neither offer was accepted. (Palmer, at
p. 156, 133 Cal.Rptr.2d 339.) Palmer concluded the second offer extinguished the first offer,
even though it found the second offer statutorily defective for failing to explicitly apportion
its terms among the defendants to allow for individual acceptance or rejection. (Id. at pp.
157–158, 133 Cal.Rptr.2d 339.)


We note the Legislature did not respond to the Distefano decision in 1971 when it repealed former
section 997 and reenacted its contents in section 998. Nor did the Legislature act to otherwise
repudiate the last offer rule in several *1024  subsequent amendments of the statute. But as
Brownco acknowledges, **1173  none of the Legislature's activity regarding section 998 has
ever addressed successive offers, or any of the case law relating to this particular topic. 7  And
significantly, the Legislature has never acted to cabin this court's holdings in Poster and T.M. Cobb
that a basic contract law principle may not be applied if it would defeat or conflict with section
998's policy of encouraging settlement. (Poster, supra, 52 Cal.3d at pp. 271–272, 276 Cal.Rptr.
321, 801 P.2d 1072; T.M. Cobb, supra, 36 Cal.3d at p. 280, 204 Cal.Rptr. 143, 682 P.2d 338.) In
light of the foregoing, we are not persuaded that the doctrine of legislative acquiescence mandates
***566  judicial application of the last offer rule in all multiple offer situations. (See Olson v.
Automobile Club of Southern California (2008) 42 Cal.4th 1142, 1156, 74 Cal.Rptr.3d 81, 179
P.3d 882.) 8


7 Distefano, however, was legislatively noted for its holding on a different legal point, i.e.,
that attorney fee awards are contract damages when expressly authorized by contract. (Off.
of Sen. Floor Analysis, 3d reading analysis of Sen. Bill No. 1324 (1993–1994 Reg. Sess.)
May 27, 1994, pp. 1–3.)


8 Civil Code section 3291 lends no credibility to the legislative acquiescence argument. In
expressly tying the calculation of prejudgment interest to a plaintiff's first section 998 offer,
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Civil Code section 3291 plainly reflects a legislative policy choice to encourage early
settlement of personal injury actions and to deprive a trial court of discretion in the matter.
(See Assem. Off. of Research, 3d reading analysis of Sen. Bill. No. 203 (1981–1982 Reg.
Sess.) Sept. 8, 1981, p. 1 [citing proponents' argument that “moving the effective date up
to the initial offer of compromise provides a greater incentive for speedy resolution of
judgments”].) That policy choice provides no reasonable basis for implying a last-offer
limitation in the context of section 998's silence on the matter, particularly since section 998's
purpose is also to encourage early settlement. (Culbertson v. R.D. Werner Co., Inc., supra,
190 Cal.App.3d at p. 711, 235 Cal.Rptr. 510; see Ray v. Goodman (2006) 142 Cal.App.4th
83, 91, 47 Cal.Rptr.3d 659.) In any event, it is settled that a basic contract law principle
may not be applied if it would defeat or conflict with section 998's policy of encouraging
settlement. (Poster, supra, 52 Cal.3d at p. 271, 276 Cal.Rptr. 321, 801 P.2d 1072; T.M. Cobb,
supra, 36 Cal.3d at p. 280, 204 Cal.Rptr. 143, 682 P.2d 338.)


C. Application of Section 998 in This Case
[6]  We now determine whether allowing Mrs. Martinez to recover expert fees incurred from the
date of her first offer is consistent with the language and purpose of section 998. We also consider
whether application of general contract law principles and the last offer rule would promote or
defeat the statutory purpose.


Section 998 provides for cost shifting “[i]f an offer made by a plaintiff is not accepted and the
defendant fails to obtain a more favorable judgment or award.” (§ 998, subd. (d).) Although
the language of the statute does not definitively answer the question before us, its terms are not
contravened by allowing Mrs. Martinez to recover expert fees incurred after her August 2007
settlement offer in addition to those incurred after her February 2010 offer: it is undisputed that
each offer met the statutory time *1025  and content requirements of section 998, subdivision
(b); that Brownco did not accept either offer; and that Brownco did not obtain a judgment more
favorable than either offer.


[7]  Moreover, allowing such recovery would further the goals of section 998. As explained, the
Legislature sought to encourage settlement by affording the benefit of enhanced costs to parties
who make reasonable settlement offers and imposing the burden of those costs on offerees who fail
to obtain a result better than they could have achieved by accepting such offers. (See Bank of San
Pedro v. Superior Court, supra, 3 Cal.4th at p. 804, 12 Cal.Rptr.2d 696, 838 P.2d 218.) This purpose
would be more fully promoted if the statutory benefits and burdens were to operate whenever the
judgment or award is not more favorable than any of the statutory offers made. Conversely, if the
statutory benefits and burdens were to run only from the date of the last offer in circumstances such
as these, plaintiffs may be deterred from making early offers or from later adjusting their demands.
This would inhibit settlement opportunities and be at direct odds with our prior recognition that
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“[t]he more offers that are made, the more likely the chance for settlement.” (T.M. Cobb, supra,
36 Cal.3d at p. 281, 204 Cal.Rptr. 143, 682 P.2d 338.)


**1174  We next consider the effect of applying general principles of contract law. Brownco
claims the statutory policy of encouraging settlements would be advanced by application of the
basic contract principle ***567  that a new offer communicated prior to a valid acceptance of
a previous offer extinguishes and replaces the previous one. As Brownco sees it, we should
followDistefano and Wilson and apply the last offer rule in this case. (Distefano, supra, 263
Cal.App.2d at p. 385, 69 Cal.Rptr. 691; seeWilson, supra, 72 Cal.App.4th at pp. 389–390, 85
Cal.Rptr.2d 4.)


In the proceedings below, the Court of Appeal declined to apply the last offer rule because
it found the underlying contract principle inapt. In its view, a first offer that lapses due to
nonacceptance within the 30–day statutory period has no enduring contractual effect and thus
cannot be extinguished by a later offer. In such circumstances, the court reasoned, a party becomes
statutorily entitled to recover expert fees when the offeree fails to obtain a more favorable
judgment, and nothing in contract law requires divestment of this statutory benefit simply because
the party makes the later offer. In effect, the court applied a “first offer rule,” in which favorability
of the judgment and recoverability of costs would be measured against the earliest reasonable offer
regardless of later offers, with the trial court retaining discretion when awarding costs to address
any gamesmanship concerns or any mischief or confusion arising from later offers.


For the reasons below, we conclude Mrs. Martinez is not precluded from recovering the expert
witness costs she incurred between the dates of her first *1026  and second settlement offers. To
reach this conclusion, we need not find the last offer rule or the first offer rule controlling in all
circumstances. Indeed, for present purposes we may assume the propriety of applying the last offer
rule where, as in Distefano and Wilson, an offeree obtains a judgment or award less favorable
than a first section 998 offer but more favorable than the later offer. The present circumstances,
however, call for a different result.


[8]  Here, plaintiff made two statutory offers, and defendant failed to obtain a judgment more
favorable than either. In cases such as this, section 998's policy of encouraging settlements is better
served by not applying the general contract principle that a subsequent offer entirely extinguishes
a prior offer. (See Poster, supra, 52 Cal.3d at p. 272, 276 Cal.Rptr. 321, 801 P.2d 1072.) Not
only do the chances of settlement increase with multiple offers (T.M. Cobb, supra, 36 Cal.3d
at p. 281, 204 Cal.Rptr. 143, 682 P.2d 338), but to be consistent with section 998's financial
incentives and disincentives, parties should not be penalized for making more than one reasonable
settlement offer. Nor should parties be rewarded for rejecting multiple offers where each proves
more favorable than the result obtained at trial. Accordingly, we hold that where, as here, a plaintiff
serves two unaccepted and unrevoked statutory offers, and the defendant fails to obtain a judgment



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984132413&pubNum=0000661&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984132413&pubNum=0000661&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968111787&pubNum=0000227&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968111787&pubNum=0000227&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999128474&pubNum=0003484&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999128474&pubNum=0003484&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990181326&pubNum=0000661&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984132413&pubNum=0000661&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984132413&pubNum=0000661&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If9a4f7a7d1b511e2a98ec867961a22de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Martinez v. Brownco Construction Co., 56 Cal.4th 1014 (2013)
301 P.3d 1167, 157 Cal.Rptr.3d 558, 13 Cal. Daily Op. Serv. 5840...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 13


more favorable than either offer, the trial court retains discretion to order payment of expert witness
costs incurred from the date of the first offer.


In addition to encouraging the making of more settlement offers, this conclusion promotes the
public policy of compensating injured parties. As discussed, the policy of compensating injured
parties is best served by according parties flexibility to adjust their settlement demands in response
to newly discovered evidence. (T.M. Cobb, supra, 36 Cal.3d at pp. 281–282, 204 Cal.Rptr. 143,
682 P.2d 338.) This can be accomplished by allowing a plaintiff who made an early settlement
offer to “either propose a new offer in light of the newly discovered evidence or proceed to trial
and present all the evidence in an attempt to be compensated fairly by the ***568  trier of fact's
decision” (id. at p. 282, 204 Cal.Rptr. 143, 682 P.2d 338), without having to forfeit the statutory
benefits flowing from the early offer.


At the same time, holding a defendant responsible for expert witness costs in situations such as
this will not confuse the section 998 process or give rise to disputes over the status of a statutory
offer. To the contrary, such holding is easily applied and is consistent **1175  with the terms
of the statute in permitting augmentation of costs whenever “an offer made by a plaintiff is not
accepted and the defendant fails to obtain a more favorable judgment or award.” (§ 998, subd.
(d).) Predictability of the process will not be upset by inapplicability of the last offer rule in cases
where each statutory offer proves either equal or more favorable to the offeree than the judgment
or award at trial.


[9]  Finally, section 998 expressly states an award of expert witness fees is discretionary. (§
998, subd. (d).) Accordingly, if a later offer results in *1027  mischief or confusion, or any
gamesmanship appears, the court may address such concerns when considering what postoffer
expert fees to award. In this regard, we note section 998 allows a court, in its discretion, to award a
defendant expert fees incurred both before and after a defense settlement offer where the plaintiff
fails to obtain a more favorable judgment or award. (§ 998, subd. (c)(1); see ante, fn. 3.) We
are confident that, as in those situations, the discretion conferred upon trial courts suffices as a
meaningful check against mischief and gamesmanship.


CONCLUSION AND DISPOSITION


Where, as here, a plaintiff serves two statutory offers to compromise, and the defendant fails to
obtain a judgment more favorable than either offer, recoverability of expert fees incurred from
the date of the first offer is consistent with section 998's language and best promotes the statutory
purpose to encourage the settlement of lawsuits before trial.
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In reversing the order taxing the expert fees incurred between Mrs. Martinez's first and second
statutory offers, the Court of Appeal ordered a remand to the trial court for its discretionary
determination of her entitlement to such fees. The judgment of the Court of Appeal is affirmed.


WE CONCUR: CANTIL–SAKAUYE, C.J., KENNARD, WERDEGAR, CHIN, CORRIGAN,
and LIU, JJ.


All Citations


56 Cal.4th 1014, 301 P.3d 1167, 157 Cal.Rptr.3d 558, 13 Cal. Daily Op. Serv. 5840, 2013 Daily
Journal D.A.R. 7341


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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27 Cal.App.5th 1181
Court of Appeal, Fourth District, Division 3, California.


Samantha MARTINEZ, Plaintiff and Respondent,
v.


EATLITE ONE, INC., Defendant and Appellant.


G055096
|


Filed 10/3/2018


Synopsis
Background: Employee brought action against employer for discrimination, and employer
made offer to compromise for $12,001, which employee denied. After jury trial, the Superior
Court, Orange County, No. 30-2014-00746640, David T. McEachen, J., Retired Judge, sitting by
assignment, awarded employee $11,490 in damages, and subsequently awarded employee fees
and costs. Employer appealed.


[Holding:] The Court of Appeal, Ikola, J., held that employee did not obtain more favorable
judgment than offer.


Reversed and remanded.


Procedural Posture(s): On Appeal; Judgment; Motion for Costs; Motion for Attorney's Fees.


West Headnotes (3)


[1] Appeal and Error Costs and Fees
The interpretation and application of statute, governing offers by party to compromise in
determining taxability of costs, to undisputed facts is a question of law subject to de novo
review. Cal. Civ. Proc. Code § 998.


[2] Costs, Fees, and Sanctions Offer of judgment in general
Costs provision in settlement offer should be taken into account in determining amount of
offer for purposes of comparing amount of offer to amount of judgment, in determining
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taxability of costs, but costs provision in offer should not necessarily determine what costs
are added to award of damages to arrive at amount of judgment to be compared to offer.
Cal. Civ. Proc. Code § 998.


2 Cases that cite this headnote


[3] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
Jury's award plus employee's pre-offer costs and fees were required to be compared with
the amount of employer's offer to compromise plus employee's pre-offer costs and fees in
determining award of employee's costs and fees after prevailing in discrimination action,
and thus employee did not obtain more favorable judgment than offer, although offer was
silent as to costs and fees, since costs and fees were included unless specifically excluded.
Cal. Civ. Proc. Code § 998.


Witkin Library Reference: 7 Witkin, Cal. Procedure (5th ed. 2008) Judgment, § 112
[Plaintiff Fails To Obtain Judgment More Favorable Than Offer.]


3 Cases that cite this headnote


Appeal from postjudgment orders of the Superior Court of Orange County, David T. McEachen,
Judge. (Retired judge of the Orange Super. Ct. assigned by the Chief Justice pursuant to art. VI, §
6 of the Cal. Const.) Reversed and remanded with directions. (Super. Ct. No. 30-2014-00746640)


Attorneys and Law Firms


Law Offices of Mark B. Plummer and Mark Brennan Plummer, Santa Ana, for Defendant and
Appellant.


Paul M. Hittelman, Los Angeles, for Plaintiff and Respondent.


OPINION


IKOLA, J.


*1182  Plaintiff Samantha Martinez sued defendant Eatlite One, Inc., for employment
discrimination among other things. A jury found in favor of plaintiff on all of her claims and
awarded $11,490 in damages. After the court entered judgment, both parties submitted competing
memoranda of costs, and plaintiff filed a motion for attorney fees. The court awarded costs and
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attorney fees to plaintiff. Defendant contends the court erred because plaintiff did not obtain
a judgment more favorable than **748  defendant's offer to compromise under Code of Civil
Procedure section 998 (998 offer). 1  We agree and reverse the portions of the postjudgment orders
awarding postoffer costs and attorney fees to plaintiff.


1 All statutory references are to the Code of Civil Procedure.


FACTS


Plaintiff worked as a sandwich maker and cashier at a Subway store owned by defendant.
Defendant terminated plaintiff's employment while she was *1183  pregnant. Plaintiff then
brought an action alleging claims for: (1) employment discrimination in violation of public policy;
(2) employment discrimination based on gender and pregnancy; (3) failure to provide reasonable
accommodations at the workplace; (4) employment discrimination in violation of the California
Constitution; and (5) negligent supervision and retention.


In March 2015, defendant made a section 998 offer in the amount of $12,001. The offer provided:
“Defendant ... offers to allow judgment to be taken in favor of Plaintiff ... and against ... Defendant
in the amount of $12,001.00 pursuant to Code of Civil Procedure Section 998.” The offer further
stated: “If this offer is not accepted within thirty (30) days, or prior to trial, whichever occurs first,
it shall be deemed withdrawn and cannot be given as evidence upon the trial. In the event Plaintiff
fails to obtain a more favorable judgment than that offered, the Plaintiff shall be awarded no costs
or fees and will be liable for the Defendant's costs from the date of this offer. In addition, at the
Court's discretion, Plaintiff may be required to pay a reasonable sum to cover costs of the services
of expert witnesses.” Plaintiff never responded, and the section 998 offer expired.


The case proceeded to trial, and the jury found in favor of plaintiff on all claims. The jury awarded
$11,490 in damages to plaintiff, and the court entered judgment in July 2016. From October 2016
through January 2017, the parties filed competing memoranda of costs and motions to strike or
tax each other's costs. Plaintiff also filed a motion for attorney fees, which defendant opposed.


In April 2017, the court granted plaintiff's motion to strike defendant's costs and denied defendant's
motion to strike or tax plaintiff's costs. The court also granted plaintiff's motion for attorney fees
and awarded $4,095.07 in costs and $60,000 in pre-offer and post-offer attorney fees to plaintiff.
In determining plaintiff was entitled to all of her costs and fees, the court added plaintiff's preoffer
costs and fees to the jury's award and compared the total to the section 998 offer. The court
reasoned the section 998 offer “was silent as to excluding costs or attorneys' fees[ so] pre-offer
costs, including attorneys' fees are added to the amount of the verdict for the purposes of deciding
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whether the ‘judgment’ was greater than the ... 998 offer.” In May 2017, the court entered an
amended judgment including the costs and attorney fees awarded to plaintiff.


DISCUSSION


Defendant argues the court erred by adding plaintiff's preoffer costs and attorney fees to the jury's
award and comparing that amount to the section 998 *1184  offer. 2  Instead, defendant claims the
court should have compared the section 998 offer directly with the jury's award because the section
998 offer was silent as to costs and attorney fees. We **749  agree the court erred, but arrive at
that conclusion with a different rationale.


2 While defendant repeatedly claims plaintiff's preoffer costs and fees cannot be added to the
998 offer, we assume this is an error and defendant meant to state the preoffer costs and fees
cannot be added to the jury's award.


[1] The interpretation and application of section 998 to undisputed facts is a question of law
subject to de novo review. (Bodell Construction Co. v. Trustees of Cal. State University (1998) 62
Cal.App.4th 1508, 1515, 73 Cal.Rptr.2d 450.) Section 998, subdivision (c)(1) provides: “If an offer
made by a defendant is not accepted and the plaintiff fails to obtain a more favorable judgment or
award, the plaintiff shall not recover his or her postoffer costs and shall pay the defendant's costs
from the time of the offer. In addition, ... the court or arbitrator, in its discretion, may require the
plaintiff to pay a reasonable sum to cover postoffer costs of the services of expert witnesses....”
To determine “whether the plaintiff obtains a more favorable judgment, the court ... shall exclude
the postoffer costs.” (Id., subd. (c)(2)(A).)


[2] Citing Heritage Engineering Construction Inc. v. City of Industry (1998) 65 Cal.App.4th
1435, 77 Cal.Rptr.2d 459, defendant argues that, for purposes of comparing the section 998 offer
to plaintiff's judgment, the plaintiff's preoffer costs and attorney fees may not be added to the
jury's award unless the section 998 offer specifically includes costs and fees. We disagree with
the rationale, but not with the result. By specifying postoffer costs are excluded for purposes of
determining whether plaintiff obtained a more favorable judgment, the statute necessarily implies
preoffer costs are included. (§ 998, subd. (c)(2)(A).) The Heritage court was not called upon to
decide the issue here, i.e., whether preoffer costs must be added to the jury's award for purposes
of comparison where the 998 offer is silent regarding the treatment of costs. Thus, the Heritage
opinion is inapt authority for our issue. We note that a prevailing plaintiff is always entitled to
an award of costs. (§ 1032, subd. (b).) The cost shifting provisions of section 998 apply only to
postoffer costs. As the court stated in Stallman v. Bell (1991) 235 Cal.App.3d 740, 286 Cal.Rptr.
755: “We agree that, under section 998, the costs provision in an offer should be taken into account
to determine the amount of the offer for purposes of comparing that amount to the amount of
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the judgment. It does not follow, however, that the costs provision in the offer should determine
what costs are added to the award of damages in order to arrive at the amount of the judgment for
purposes of section 998.” (Id. at p. 750, 286 Cal.Rptr. 755.)


*1185  [3] Here, the court correctly considered the jury's award plus plaintiff's preoffer costs
and fees in determining the value of plaintiff's judgment, but failed to consider whether the same
preoffer costs and fees increased the value of the section 998 offer which was not expressly
inclusive of costs. In Engle v. Copenbarger & Copenbarger, LLP (2007) 157 Cal.App.4th 165,
68 Cal.Rptr.3d 461, we held “a party who secures a recovery by accepting a section 998 offer
is entitled to costs and fees unless they are excluded by the offer.” (Id. at p. 169, 68 Cal.Rptr.3d
461.) Applying the logic in Engle, the value of defendant's 998 offer, which was silent on costs,
necessarily included $12,001 plus plaintiff's preoffer costs and fees defendant would have been
liable for if plaintiff had accepted the offer. This is consistent with the purpose of section 998, which
“is to encourage settlement by providing a strong financial disincentive to a party—whether it be
a plaintiff or a defendant—who fails to achieve a better result than that party could have achieved
by accepting his or her opponent's settlement offer.” (Bank of San Pedro v. Superior Court (1992)
3 Cal.4th 797, 804, 12 Cal.Rptr.2d 696, 838 P.2d 218, italics added.) While plaintiff contends
her pre-offer **750  costs and attorney fees “must be added to the $11,490 damage award,” she
does not cite any authority, and we are aware of none, suggesting the same costs and fees should
be excluded from the section 998 offer, which was silent on costs. Thus, we conclude the court
should have compared the jury's award plus plaintiff's preoffer costs and fees with the amount of
the section 998 offer plus plaintiff's preoffer costs and fees. Because, for comparison purposes, the
preoffer costs and fees are added to both the jury award and the (silent on costs) section 998 offer,
we may simply compare the jury award with the section 998 offer. Thus, the $11,490 jury award
is less than the section 998 offer. Plaintiff did not obtain a “more favorable judgment.”


Because plaintiff did not obtain a “more favorable judgment” when comparing the correct
numbers, we reverse the portions of the postjudgment orders awarding postoffer costs and fees to
plaintiff and denying postoffer costs to defendant. Having reached this disposition, we nonetheless
believe the bench and bar would be well served if the Legislature amended section 998 to clarify
how costs and fees should be addressed in a section 998 offer.


DISPOSITION


We reverse the portions of the postjudgment orders awarding postoffer costs and attorney fees to
plaintiff and denying postoffer costs to defendant. On remand, the court is instructed to enter an
amended postjudgment order awarding only preoffer costs and attorney fees to plaintiff, postoffer
costs to *1186  defendant, and any expert witness fees the court determines to award in its
discretion to defendant. Defendant is entitled to its costs on appeal.
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Aronson, Acting P. J., and Fybel, J., concurred.


All Citations


27 Cal.App.5th 1181, 238 Cal.Rptr.3d 747, 2018 Fair Empl.Prac.Cas. (BNA) 363,935, 18 Cal.
Daily Op. Serv. 9981, 2018 Daily Journal D.A.R. 10,011
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218 Cal.App.4th 87
Court of Appeal, Second District, Division 3, California.


MON CHONG LOONG TRADING CORP., Petitioner,
v.


SUPERIOR COURT of the State of California, County of Los Angeles, Respondent;
Defang Cui, Real Party in Interest.


B240828
|


Filed July 23, 2013


Synopsis
Background: Patron brought action against supermarket owner for negligence and premises
liability. The Superior Court, Los Angeles County, No. GC046734, Jan A. Pluim, J., entered
patron's voluntary dismissal of the action without prejudice but denied owner's motion to assess
expert witness fees against patron under the cost-shifting offer of judgment statute. Owner
petitioned for writ of mandate.


[Holding:] The Court of Appeal, Croskey, J., held that on issue of first impression, voluntary
dismissal triggered trial court's discretion to assess expert witness fees under offer of judgment
statute.


Petition granted.


Procedural Posture(s): Petition for Writ of Mandate; Other.


West Headnotes (8)


[1] Appeal and Error Dismissal, nonsuit, or direction of verdict
The entry of dismissal by the court clerk is a ministerial, not judicial, act, and no appeal
lies therefrom. Cal. Civ. Proc. Code § 904.1(a)(2).


2 Cases that cite this headnote


[2] Appeal and Error Dismissal, nonsuit, or direction of verdict
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Trial court's order taxing costs following a non-appealable voluntary dismissal was non-
appealable. Cal. Civ. Proc. Code § 904.1(a)(2).


9 Cases that cite this headnote


[3] Mandamus Form, requisites, and sufficiency in general
Under unusual circumstances such as where the matter presents an issue of first
impression, and where doing so would serve the interests of justice and judicial economy,
an appellate court may use its discretion to construe an appeal as a petition for writ of
mandate.


8 Cases that cite this headnote


[4] Mandamus Modification or vacation of judgment or order
Mandamus Form, requisites, and sufficiency in general
Court of Appeal would exercise its discretion to treat supermarket owner's notice of appeal
from non-appealable order taxing costs following a non-appealable voluntary dismissal as
a petition for writ of mandate, where the matter presented an issue of first impression, and
owner otherwise could be left without any appellate remedy to challenge the trial court's
order.


10 Cases that cite this headnote


[5] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
A voluntary dismissal with or without prejudice constitutes the conclusion of the action
and is therefore an appropriate precipitating event triggering the trial court's discretion as
to the assessment of expert witness fees under the cost-shifting offer of judgment statute.
Cal. Civ. Proc. Code §§ 581(b)(1), 998, 1032.


[6] Costs, Fees, and Sanctions Recovery more favorable than tender or offer
The “more favorable judgment or award” language in the cost-shifting offer of judgment
statute describes the necessary condition for relieving the refusing party of its obligation
to pay, not the timing of the award. Cal. Civ. Proc. Code § 998.


3 Cases that cite this headnote


[7] Costs, Fees, and Sanctions Recovery more favorable than tender or offer
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The appropriate moment for a court to assess whether a more favorable judgment or award
has been obtained under the cost-shifting offer of judgment statute is at the conclusion of
the lawsuit. Cal. Civ. Proc. Code § 998.


2 Cases that cite this headnote


[8] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
Under the cost-shifting offer of judgment statute, a plaintiff may fail to obtain a more
favorable judgment or award by failing to obtain any award at all, as in the case of
voluntary dismissal. Cal. Civ. Proc. Code § 998.


See 2 Witkin, Cal. Evidence (5th ed. 2012) Witnesses, § 21 et seq.


5 Cases that cite this headnote


**576  ORIGINAL PROCEEDINGS in mandate. Jan A. Pluim, Judge. Petition granted and the
matter remanded to the trial court with directions. (Los Angeles County Super. Ct. No. GC046734)


Attorneys and Law Firms


Wesierski & Zurek and Frank J. D'Oro for Petitioner.


No appearance for Respondent.


Vititoe Law Group, Carrington J. Snyder and James W. Vititoe for Real Party in Interest.


Opinion


CROSKEY, J.


*89  Defendant and appellant, Mon Chong Loong Trading Corp. (defendant), has appealed the
trial court's order taxing the defendant's claim for expert witness fees included in its cost bill.
Defendant filed its cost bill in this matter following the voluntary dismissal, without prejudice, of
the complaint of plaintiff and respondent, Defang Cui (plaintiff).


This case presents the question of whether an order to pay expert witness fees under the cost-
shifting provisions of the *90  Code of Civil Procedure, section 998, 1  is appropriate in the
circumstances of this case. We will hold that a voluntary dismissal constitutes the conclusion of
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the action and is therefore an appropriate precipitating event triggering the trial court's discretion
as to the assessment of expert witness fees under section 998. 2


1 Unless otherwise stated, all statutory references are to the Code of Civil Procedure.


2 There was no final judgment in this matter. As we explain, this means that the trial court's
order taxing costs cannot be deemed to be an appealable “postjudgment” order. However,
because (1) this case presents an issue of first impression and (2) defendant would otherwise
be deprived of any opportunity for an appellate review of the trial court's order, we have
exercised our discretion to treat the notice of appeal as a petition for a writ of mandate.


FACTUAL AND PROCEDURAL BACKGROUND


After a fall that allegedly resulted in a back injury at defendant's supermarket on August 16, 2010,
plaintiff filed this action on January 13, 2011. Plaintiff's form complaint alleged causes of action
based on **577  negligence and premises liability. Defendant filed an answer on April 6, 2011.


On December 7, 2011, defendant served a demand for exchange of expert witness lists and
reports. On December 13, 2011, defendant also served on plaintiff a notice for an independent
medical examination (IME) to be conducted by one of defendant's experts. On December 20, 2011,
defendant made plaintiff an offer under section 998 to permit entry of judgment in favor of plaintiff
for $10,000 in return for a release of “all existing and future medical, legal and other liens arising
in any way from the subject incident.” Plaintiff did not respond to the offer, did not appear for the
IME, and did not participate in the exchange of expert witness lists and reports.


After the time had passed for plaintiff to participate in the expert witness information exchange,
defendant, on January 11, 2012, filed a motion in limine to preclude plaintiff from calling any
expert witnesses or offering any expert testimony. The final status conference, during which
motions in limine are heard (Cal. Rules of Court, rule 3.1548(f)(11)) was scheduled for February
10, 2012. Opposition to defendant's motion was therefore due nine court days prior to that date
(§ 1005, subd. (b)).


Time still remained to oppose defendant's motion in limine when plaintiff filed a substitution of
attorney on January 17, 2012. Defendant's counsel spoke with plaintiff's new attorney and “all
counsel agreed” that plaintiff would appear for a rescheduled IME on February 1, 2012. However,
on January 30, the last day on which an opposition to the motion in limine could *91  be timely
filed, plaintiff filed a request for voluntary dismissal of her complaint without prejudice. Such
dismissal was entered the same day.
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Defendant, on February 2, 2012, filed a memorandum of costs seeking $7,336, including $3,600
for expert witness fees incurred preparing for trial. On February 27, 2012, plaintiff moved to strike
the memorandum of costs in its entirety or, in the alternative, tax defendant's costs with respect
to the expert witness fees. Defendant, on March 29, 2012, filed an opposition to the motion to
tax costs and, in the same filing, requested that the earlier dismissal by plaintiff be deemed with
prejudice because it was filed while a purportedly dispositive motion in limine (to exclude expert
witness testimony) was pending. On April 13, 2012, the trial court granted the motion to tax the
expert witness fees, awarded the remaining $3,736 in costs, and denied defendant's request that
plaintiff's dismissal be deemed with prejudice. 3  On April 20, 2012, defendant filed a notice of
appeal from this order. 4


3 The trial court's order reads in full: “After full consideration of the evidence, and the written
and oral submissions by the parties, the Court finds that: [¶] 1. The Motion to Strike the
Cost Bill is denied. [¶] 2. The Motion to Tax the Cost Bill is granted as to Item 8, which is
taxed in its entirety and is otherwise denied. [¶] 3. The total amount of costs ordered to be
paid by Plaintiff to Defendant is $3,736.00 [¶] 4. The Defendant is not entitled to recover its
expert fees pursuant to C.C.P. Section 998 because this case did not result in any ‘Judgment
or Award’ more favorable than its offer. [¶] 5. The Court declined to consider Plaintiff's
dismissal as a dismissal with prejudice. Plaintiff was not facing termination of her case
pursuant to statute or motion at the time of dismissal. [¶] WHEREFORE, by virtue of law,
and by reason of the aforesaid, IT IS HEREBY ORDERED, ADJUDGED AND DECREED
that Defendant, Mon Chong Loong Trading Corp. dba HONG KONG SUPERMARKET OF
MONTEREY [PARK] recover from Plaintiff DEFANG CUI, its costs and disbursements in
the sum of $3,736.00.”


4 Plaintiff refiled an identical action in Los Angeles Superior Court (Cui v. Hong Kong
Supermarket (No. GC049607)) on June 8, 2012, and that matter has been stayed pending the
outcome of this appeal. We have taken judicial notice of the filing of such new action in the
trial court. (Evid.Code, § 452, subd. (d).)


**578  ISSUES ON APPEAL


The dispositive issues in this case include whether a plaintiff's voluntary dismissal without
prejudice constitutes a failure to obtain a more favorable judgment or award, thus triggering a
defendant's right to expert witness fees under section 998. That, in turn, raises the question as
to whether section 998 expert witness fees are part of the costs on which entry of dismissal is
conditioned under section 581. At the point of entry of a voluntary dismissal of a lawsuit, it is clear
that the plaintiff has failed to obtain a more favorable judgment or award in that suit, but does that
mean that the trial court therefore has discretion to award defendant's expert witness fees under
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*92  section 998 subdivision (c)(1)? Do policy considerations support an award of section 998
expert witness fees in such circumstances? 5


5 For example, there is no guarantee that a second action will be filed or pursued by the
plaintiff after the initial action has been voluntarily dismissed. As a result, if the defendant
cannot recover section 998 expert witness fee costs upon the conclusion of the initial action,
irrespective of whether the plaintiff refiles the action, the defendant may be denied any
opportunity to ever recover such costs.


DISCUSSION


1. Appealability and Standard of Review
[1]  [2] Defendant appeals from the April 13, 2012 order taxing costs, which followed the clerk's
dismissal. Plaintiff argues that this appeal is not based on an appealable order or judgment.
An order on a motion to tax costs is ordinarily “separately appealable as an order after final
judgment.” (7 Witkin, Cal. Procedure (5th ed. 2008) Judgment, § 147, p. 680; seeMarkart v. Zeimer
(1925) 74 Cal.App. 152, 155, 239 P. 856.) That is, an appeal may be taken from a postjudgment
order. (§ 904.1 subds. (a)(2).) Here, however, there has been no judgment, only a dismissal,
and the entry of dismissal by the clerk is a “ministerial, not a judicial, act, and no appeal lies
therefrom.” (Associated Convalescent Enterprises v. Carl Marks & Co., Inc. (1973) 33 Cal.App.3d
116, 120, 108 Cal.Rptr. 782.) Therefore, the order taxing costs follows a nonappealable voluntary
dismissal, and is similarly nonappealable.


[3]  [4] However, (1) under unusual circumstances, and (2) where doing so would serve the
interests of justice and judicial economy, an appellate court may use its discretion to construe an
appeal as a petition for writ of mandate. (Morehart v. County of Santa Barbara (1994) 7 Cal.4th
725, 732, 29 Cal.Rptr.2d 804, 872 P.2d 143.) The unusual circumstances that necessitate review as
a writ petition include where the matter presents an issue of first impression. (Zabetian v. Medical
Board of California (2000) 80 Cal.App.4th 462, 466, 94 Cal.Rptr.2d 917.) This case does present
such an issue: whether a plaintiff's voluntary dismissal without prejudice constitutes a failure
to obtain a more favorable judgment or award and triggers cost-shifting under section 998. In
addition, if we do not exercise our discretion to treat defendant's appeal as a petition for writ of
mandate, defendant may be left without any appellate remedy to challenge the trial court's order.
The interests of justice, however, require that defendant have an opportunity for appellate review.
For these reasons, we have determined to construe defendant's appeal as a petition for a writ of
mandate.


**579  In construing scope and application of section 998, we review the trial court's decision de
novo. ( *93  Mesa Forest Products, Inc. v. St. Paul Mercury Ins. Co. (1999) 73 Cal.App.4th 324,
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329, 86 Cal.Rptr.2d 398.) Under a de novo standard of review, this court is not bound by the lower
court's interpretation of the statute.


2. The Trial Court Should Exercise Its Discretion with Respect to the Award of a Defendant's
Section 998 Expert Witness Fee Claim Following a Plaintiff's Voluntary Dismissal of the
Action


[5] A plaintiff may voluntarily dismiss a complaint by written request to the clerk at any time prior
to the commencement of trial, upon payment of costs (§ 581, subd. (b)(1)). As the statute expressly
states, a party in whose favor such a dismissal is entered is entitled to recover its costs (§ 1032,
subd. (b)). Generally, these costs do not include the fees of experts not ordered by the court. (§§
1032, 1033.5, subd. (b)(1).) However, expert witness fees may be recoverable following a valid
section 998 settlement offer that is not accepted. “If an offer made by a defendant is not accepted
and the plaintiff fails to obtain a more favorable judgment or award... the court or arbitrator ...
in its discretion, may require the plaintiff to pay a reasonable sum to cover costs of the services
of expert witnesses ... actually incurred and reasonably necessary in ... preparation for trial or
arbitration ... .” (§ 998, subd. (c)(1), italics added.) The issue in this case is whether a plaintiff's
voluntary dismissal of a complaint (where a section 998 offer has not been accepted) triggers trial
court consideration of whether expert witness costs may be recovered by the defendant. We hold
that it does.


[6]  [7] Section 998 does not describe the proper moment in the life-cycle of a lawsuit to assess
expert witness fees. Both parties appear to believe that a judgment is necessary to trigger the award
of section 998 fees, but disagree over whether a judgment or equivalent dismissal occurred. 6  In
our view, section 998's “more favorable judgment or award” language describes the necessary
condition for relieving the refusing party of its obligation to pay, not the timing of the award.
The appropriate moment for a court to assess whether a more favorable judgment or award has
been obtained is at the conclusion of the lawsuit. In many cases, the conclusion of the lawsuit
is synonymous and contemporaneous with the entry of judgment, and thus the distinction is
irrelevant. Here, however, the action ended with a voluntary dismissal.


6 The parties briefed extensively the issue of whether the voluntary dismissal in this case was
with or without prejudice. We decline to decide the matter, as even a voluntary dismissal
without prejudice triggers a potential award of costs. (Cano v. Glover (2006) 143 Cal.App.4th
326, 331, 48 Cal.Rptr.3d 871 [“Defendant is entitled to costs regardless of whether the
dismissal is with or without prejudice.”].) Therefore, the issue would not be outcome -
determinative.


*94  Section 998 does not require that the party that has submitted a valid and reasonable offer
(here, the defendant) achieve any specific result; the discretionary award of fees is triggered
“[i]f ...plaintiff fails to obtain a more favorable judgment or award ... .” (§ 998 subd. (c)(1), italics
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added.) By its plain language, it requires that the plaintiff who refused the reasonable settlement
offer obtain a more favorable judgment or award in order to avoid possible liability for section
998 fees.


[8] A plaintiff may fail to obtain a more favorable judgment or award by failing to obtain any
award at all, as in the **580  case of voluntary dismissal. The law already recognizes this fact.
Indeed, voluntary dismissal of a lawsuit is always conditioned “upon payment of thecosts,” even
if the dismissal is without prejudice and the potential exists, as in this case, for a refiling of the
same action. (§ 581, subd. (b)(1); see § 1032, subd. (a)(4); Cano v. Glover, supra, 143 Cal.App.4th
at p. 331, 48 Cal.Rptr.3d 871; Cal. Rules of Court, rule 3.1700(a)(1)).


While a lawsuit may be concluded by a voluntary dismissal, the price of such a dismissal is the
payment of costs under section 1032. In our view, section 998 expands those costs to include
the discretionary award of expert witness fees. Even though there may remain the possibility (or
existence) of a second lawsuit, both justice and judicial economy require that the award of costs
be swiftly and simply concluded following the dismissal. Such award cannot be predicated or
dependent upon the possible future result of related (or even identical) separate litigation that may
itself never progress to a judgment or award. 7  Thus, the trial court erred to the extent it required
defendant, who had made a valid section 998 offer, to first obtain a judgment in the case before the
trial court would consider its claim for recovery of expert witness fees. We will therefore direct
the trial court to (1) vacate its order of April 13, 2012 (to the extent that it taxed defendant's claim
for expert witness fees), and (2) exercise its discretion under section 998, subdivision (c)(1). 8


7 We note that the second action (Cui v. Hong Kong Supermarket, supra, GC049607, filed
June 8, 2012) had not yet been filed by plaintiff when the trial court held its hearing on, and
resolved, the motion to tax costs.


8 The amount of any expert witness fees awarded to defendant in this action may be taken into
account in the refiled action, if the issue of plaintiff's responsibility for defendant's expert
witness fees should arise in that case as well.


DISPOSITION


Defendant's petition is granted. Let a peremptory writ of mandate issue directing the trial court to
vacate its order of April 13, 2012, to the extent that it taxed defendant's cost bill in this matter. The
trial court is further directed to reconsider, subject to the exercise of its discretion under section
998, *95  plaintiff's motion to tax defendant's cost bill claim for expert witness fees and make
a new order with respect to such motion. Each party shall bear its own costs in these appellate
proceedings.
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WE CONCUR:


KLEIN, P. J.


KITCHING, J.


All Citations


218 Cal.App.4th 87, 159 Cal.Rptr.3d 575, 13 Cal. Daily Op. Serv. 7802, 2013 Daily Journal D.A.R.
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179 Cal.App.4th 1082
Court of Appeal, Second District, Division 4, California.


ONE STAR, INC., Plaintiff, Cross-defendant, and Respondent,
v.


STAAR SURGICAL COMPANY, Defendant, Cross-complainant, and Appellant.


No. B212098
|


Nov. 30, 2009.


Synopsis
Background: Former regional representative brought tort and breach of contract action against
manufacturer, which filed cross-complaint for breach of contract. After manufacturer's first
statutory offer to compromise and settle representative's complaint lapsed by operation of
law, manufacturer made a second offer to settle the complaint, and, while that offer was still
pending, manufacturer made a third offer to compromise and settle its cross-complaint, and later
withdrew its second offer. Representative failed to accept either offer. Following a court trial, the
Superior Court, Los Angeles County, No. BC362428, Jane L. Johnson, J., entered judgment for
representative in part, awarded damages, granted representative's motion for fees and costs, and
denied manufacturer's motion. Manufacturer appealed.


Holdings: The Court of Appeal, Suzukawa, J., held that:


[1] as a matter of first impression, withdrawal of second offer to compromise revived first offer
for purposes of statutory cost-shifting, and


[2] third offer to settle cross-complaint did not extinguish first offer to settle complaint.


Reversed in part with directions; otherwise affirmed.


West Headnotes (9)


[1] Costs, Fees, and Sanctions Offer of judgment in general
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The very essence of the offer to compromise statute is its encouragement of settlement.
West's Ann.Cal.C.C.P. § 998.


1 Case that cites this headnote


[2] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
To encourage both the making and the acceptance of reasonable settlement offers, a losing
defendant whose settlement offer exceeds the judgment is treated for purposes of postoffer
costs as if it were the prevailing party. West's Ann.Cal.C.C.P. § 998.


3 Cases that cite this headnote


[3] Costs, Fees, and Sanctions Offer of judgment in general
General contract principles should be invoked in applying the offer to compromise statute
only where such principles neither conflict with the statute nor defeat its purpose, which
purpose is the encouragement of pretrial settlements. West's Ann.Cal.C.C.P. § 998.


[4] Costs, Fees, and Sanctions Offer of judgment in general
Statutory offers to compromise are fully revocable prior to acceptance. West's
Ann.Cal.C.C.P. § 998.


[5] Costs, Fees, and Sanctions Offer of judgment in general
Although a statutory offer to compromise may be revoked before it is accepted, if it is
revoked prior to the expiration of the statutory period, it no longer functions as an “offer”
for purposes of the cost benefits of the statute. West's Ann.Cal.C.C.P. § 998.


2 Cases that cite this headnote


[6] Costs, Fees, and Sanctions Offer of judgment in general
Defendant's withdrawal of its second offer to compromise prior to either acceptance by
plaintiff or expiration of statutory 30-day period revived its first offer for purposes of
statutory cost-shifting. West's Ann.Cal.C.C.P. § 998.


2 Cases that cite this headnote
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[7] Costs, Fees, and Sanctions Offer of judgment in general
If a statutory offer to compromise is withdrawn by a party prior to its statutory expiration
(either by start of trial or 30 days after the offer is made), then the withdrawing party's
right to cost-shifting under the statute is determined by the last rejected offer. West's
Ann.Cal.C.C.P. § 998.


4 Cases that cite this headnote


[8] Costs, Fees, and Sanctions Offer of judgment in general
Defendant's compromise offer to settle its cross-complaint did not extinguish earlier
compromise offer to settle plaintiff's complaint, for purposes of statutory cost-shifting
provision; rather, each offer was valid to trigger statutory cost-shifting provisions as to a
separate “action.” West's Ann.Cal.C.C.P. § 998.


3 Cases that cite this headnote


[9] Costs, Fees, and Sanctions Offer of judgment in general
Offer to compromise statute does not require a party to make a global settlement offer to
all opponents in an action, or to make an offer that resolves all aspects of a case, in order
for the party to obtain the statute's cost-shifting benefit; rather, where both a complaint and
cross-complaint are pending, an offer to settle only the complaint is valid to trigger the
statute's provisions, as a complaint and a cross-complaint are, for most purposes, treated
as independent actions. West's Ann.Cal.C.C.P. § 998.


4 Cases that cite this headnote


Attorneys and Law Firms


**197  Scheper Kim & Overland, Diann H. Kim, Los Angeles, Annah S. Kim, and William
Forman, for Defendant, Cross-complainant, and Appellant.


Davis Zfaty, Isaac R. Zfaty, Irvine; Jeffer Mangels Butler & Marmaro, Mark S. Adams, and Monica
Vu, for Plaintiff, Cross-defendant, and Respondent.


SUZUKAWA, J.
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*1085  INTRODUCTION


Code of Civil Procedure section 998 (section 998) provides that if a plaintiff does not accept a
defendant's pretrial settlement offer and then fails to obtain a more favorable judgment at trial,
the defendant may recover its costs incurred after the settlement offer. Here, defendant/appellant
Staar Surgical Company (Staar) made two separate pretrial offers to settle plaintiff/respondent One
Star's claims against it, but withdrew the second settlement offer before its statutory expiration.
One Star did not accept either offer, and ultimately recovered less at trial than either of Staar's
pretrial offers. The present appeal thus presents the following issue: If a defendant makes two
separate pretrial settlement offers but withdraws the second offer, against which offer, if either, is
the ultimate judgment measured for purposes of section 998's cost-shifting provisions?


We conclude, contrary to the trial court, that where a defendant withdraws a second section 998
settlement offer, the plaintiff's recovery must be measured against the defendant's first settlement
offer for section 998 purposes. Thus, we reverse the judgment with directions to the trial court to
calculate the postoffer costs to which Staar is entitled.


PROCEDURAL HISTORY


I. The Pleadings
Staar manufactures and sells medical products and devices. One Star is a regional representative
for medical equipment and supply companies, and it formerly represented Staar.


*1086  On November 27, 2006, One Star filed a complaint against Staar for breach of contract,
intentional interference with contractual relations, intentional interference with prospective
economic advantage, misappropriation of trade secrets, and unfair competition. The complaint
alleged that Staar improperly withheld One Star's commissions and solicited One Star's employees
and independent contractors. Staar filed a cross-complaint for breach of contract against One Star
and James Greiling, One Star's principal, on April 4, 2007.


The trial court dismissed several of One Star's claims prior to trial. Thus, at trial One Star pursued
only two claims: breach of written contract (for wrongfully deducting “consulting fees” from One
Star's commissions from August 2003 to December 31, 2005) and common counts (for services
performed from January 1, 2006 to the date of trial). Staar pursued its cross-claim for breach of
written contract.


II. Staar's Section 998 Offers to Compromise
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On September 12, 2007, Staar made a statutory offer to compromise pursuant to section 998. Staar
offered “to allow judgment to be taken against STAAR and in favor of [One Star] in the amount
of Sixty Five Thousand Dollars ($65,000).” One Star did not accept the offer, and it lapsed by
operation of law 30 days later. (§ 998, subd. (b)(2).)


Staar made a second offer to compromise (captioned “Code of Civil Procedure Section 998 Second
Offer to Compromise”) on December 7, 2007. Staar offered “to allow judgment to be taken against
**198  STAAR and in favor of [One Star] in the amount of Sixty Five Thousand Dollars ($65,000),
including the legal applicable rate of interest, commencing from October 3, 2006.” While that
offer was pending, Staar made a third offer to compromise (captioned “Code of Civil Procedure
Section 998 Offer to Compromise by Complainant on Cross–Complaint”) on December 14, 2007,
offering “to allow judgment to be taken against Cross–Complainants and an award entered in favor
of [Cross–Defendants] on the Cross–Complaint in the amount of Sixty Five Thousand Dollars
($65,000), including the legal applicable rate of interest, commencing from October 3, 2006.”


One Star did not accept either the second or third offer to compromise. On December 20, 2007,
Staar withdrew its second offer.


III. Trial
The case was tried to the court. The court found that Staar was authorized to subtract consulting
fees from One Star's commissions, and thus *1087  it denied One Star's claim for breach of written
contract. However, it found that One Star was entitled to recover some unpaid commissions, and
it awarded One Star $41,400 on its common counts. As to Staar's cross-complaint, the court found
that Staar had failed to establish breach of contract or damages.


IV. The Motions for Attorney Fees and Costs
Staar moved for prevailing party attorney fees and costs pursuant to Civil Code section 1717 and,
in the alternative, for postsettlement offer costs pursuant to section 998. One Star opposed the
motion, urging that: (1) Staar did not “prevail” on the contract causes of action within the meaning
of Civil Code section 1717; (2) Staar's section 998 offers were irrelevant because the first offer
was extinguished by the withdrawn (and therefore ineffectual) second offer; and (3) the fees Staar
sought were “patently excessive.” One Star and Greiling also filed their own motion for attorney
fees and costs, urging that they were the prevailing parties because they achieved greater relief.


The court granted One Star and Greiling's motion for fees and costs and denied Staar's. It found as
follows: (1) One Star was the prevailing party in the action and thus was entitled to its costs under
Code of Civil Procedure section 1032.(2) As between Staar and One Star, neither One Star nor
Staar “prevailed” on its contract claims, and thus neither was entitled to attorney fees under Civil
Code section 1717.(3) As between Staar and Greiling, Greiling had prevailed on Staar's breach of
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contract claim, and thus Greiling was entitled to recover his attorney fees pursuant to Civil Code
section 1717.(4) Staar was not entitled to recover any of its costs pursuant to section 998. With
regard to the section 998 issue, the court explained: “[A] second 998 offer extinguishes a prior
998 offer even if the subsequent 998 offer is invalid. Once a second 998 offer is made, the prior
998 offer is extinguished. Palmer v. Schindler Elevator Corp. (2003) 108 Cal.App.4th [154], 158–
159 [, 133 Cal.Rptr.2d 339]. (‘A later offer under 998 extinguishes any earlier offers, regardless
of the validity of the offer.’) STAAR[ ] argues that Palmer is not applicable because, in this case,
the first 998 offer had expired before the second 998 offer was made. Wilson v. Wal–Mart [Stores,
Inc.] (1999) 72 Cal.App.4th 382[, 85 Cal.Rptr.2d 4] effectively undercuts STAAR's argument. In
Wilson the court found that a second offer extinguished a first offer that had expired over a year
before the second offer was made. In this case, there was a **199  third 998 offer made 12/14/07
in which *1088  STAAR agreed to accept $65,000 from One Star to compromise the complaint.
[¶] Thus, One Star obtained a ‘better’ result at trial, and is therefore entitled to all of its costs.”


The court entered judgment on October 20, 2008, as follows: (1) “Judgment shall be entered in
favor of [One Star], and against STAAR, in the total amount of $52,650 (which includes costs in
the amount of $11,250.00) plus interest from and after the date of entry of judgment at the legal
rate of 10% per annum, pursuant to Code of Civil Procedure Section 685.010(a). This relief is
awarded under [One Star's] cause of action for unjust enrichment in the Complaint;” (2) “The
Court ruled in favor of STAAR, and against [One Star], on [One Star's] causes of action for breach
of written contract and accounting in the Complaint;” (3) “Judgment shall be entered in favor
of [One Star] and Greiling, and against STAAR, on STAAR's sole cause of action for breach of
written contract in the Cross–Complaint;” (4) “[One Star] shall recover its costs pursuant to Code
of Civil Procedure sections 1032(a)(4) and 1033.5 in the amount of $11,250.00 as a prevailing
party because [One Star] received the ‘greater relief’ and a ‘net monetary award’ as between [One
Star] and STAAR; however, [One Star] is not entitled to attorneys' fees as an item of costs;” (5)
“Greiling shall recover his costs pursuant to Code of Civil Procedure sections 1032(a)(4) and
1033.5 and Civil Code section 1717 in the amount of $54,552.38 (including attorneys' fees in the
amount of $50,802.38 as an item of costs) plus interest from and after the date of entry of Judgment
at the legal rate of 10% per annum, pursuant to Code of Civil Procedure Section 685.010(a);” and
(6) “STAAR is not entitled to recover its attorneys' fees and costs pursuant to either (a) Civil Code
section 1717 and Code of Civil Procedure sections 1032, 1033.5 or (b) Code of Civil Procedure
section 998.”


Staar filed a notice of appeal from the judgment on November 5, 2008.


DISCUSSION



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1717&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1717&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003244123&pubNum=0003484&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003244123&pubNum=0003484&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999128474&pubNum=0003484&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999128474&pubNum=0003484&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS685.010&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d40e000072291 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d40e000072291 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1033.5&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d40e000072291 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1033.5&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1717&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS685.010&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1717&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1717&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1033.5&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If11d1f80ddcf11de9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





One Star, Inc. v. STAAR Surgical Co., 179 Cal.App.4th 1082 (2009)
102 Cal.Rptr.3d 195, 09 Cal. Daily Op. Serv. 14,281, 2009 Daily Journal D.A.R. 16,778


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 7


Although Staar appealed from the judgment generally, it asserts error only as to the trial court's
denial of its request for attorney fees and costs incurred after One Star rejected its first section
998 offer. Specifically, Staar contends that the trial court erred in denying its request for attorney
fees and costs because its first section 998 offer (which it characterizes as the “completed offer”)
exceeded One Star's recovery at trial. 1  The instant appeal *1089  thus presents the following issue:
Whether the trial court properly found that Staar's second offer to compromise extinguished the
first offer, or whether Staar is correct that its first offer to compromise remained relevant for section
998 cost-shifting purposes after Staar withdrew its second offer. Staar's contention presents an
issue of statutory interpretation that we review de novo. (Steinfeld v. Foote–Goldman Proctologic
Medical Group, Inc. (1997) 60 Cal.App.4th 13, 17, 70 Cal.Rptr.2d 41.)


1 Staar explicitly does not challenge the trial court's determination that there was no prevailing
party on the written contract claim. Rather, it contends, citing Scott Co. v. Blount, Inc. (1999)
20 Cal.4th 1103, 1114, 86 Cal.Rptr.2d 614, 979 P.2d 974, that its “ ‘entitlement to costs
derives not from its status as a prevailing party but from the plaintiff's failure to accept a
reasonable settlement offer.’ ” We therefore do not address One Star's repeated contention
that Staar was not the prevailing party.


I. Section 998
Section 998 provides that not less than 10 days prior to trial, any party “may serve an offer in
writing upon any other **200  party to the action to allow judgment to be taken or an award to
be entered in accordance with the terms and conditions stated.” (§ 998, subd. (b).) If the offer
is accepted, the court “shall enter judgment accordingly.” (Id., subd. (b)(1).) If the offer is not
accepted prior to trial or within 30 days after it is made, whichever occurs first, “it shall be deemed
withdrawn.” (Id., subd. (b)(2).)


If a plaintiff does not accept defendant's offer and fails to obtain a more favorable judgment,
plaintiff “shall not recover his or her postoffer costs and shall pay the defendant's costs from
the time of the offer.” (§ 998, subd. (c)(1).) In that case, defendant's recoverable costs “shall be
deducted from any damages awarded in favor of the plaintiff.” (Id., subd. (e).)


[1]  [2]  The “very essence” of section 998 is its encouragement of settlement. (Scott Co.
v. Blount, Inc., supra, 20 Cal.4th 1103, 1114, 86 Cal.Rptr.2d 614, 979 P.2d 974; Mangano v.
Verity, Inc. (2008) 167 Cal.App.4th 944, 950, 84 Cal.Rptr.3d 526.) Thus, “to encourage both the
making and the acceptance of reasonable settlement offers, a losing defendant whose settlement
offer exceeds the judgment is treated for purposes of postoffer costs as if it were the prevailing
party.” (Scott Co. v. Blount, Inc., supra, 20 Cal.4th at p. 1114, 86 Cal.Rptr.2d 614, 979 P.2d 974.)
“In construing section 998, we follow the fundamental rule of statutory construction ‘ “that the
court should ascertain the intent of the Legislature so as to effectuate the purpose of the law.
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[Citations.]” [Citations.]’ ” (Wilson v. Wal–Mart Stores, Inc., supra, 72 Cal.App.4th 382, 389, 85
Cal.Rptr.2d 4.)


[3]  “[B]ecause ‘... section 998 involves the process of settlement and compromise and[,] since
this process is a contractual one, it is appropriate for contract law principles to govern the offer and
acceptance process under section 998.’ [Citations.]” (Wilson v. Wal–Mart Stores, Inc., supra, 72
Cal.App.4th at p. 389, 85 Cal.Rptr.2d 4.) However, “general contract principles should be *1090
invoked in applying section 998 ‘only where such principles neither conflict with the statute nor
defeat its purpose,’ which purpose is the encouragement of pretrial settlements.” (Ibid.)


II. Revocability of Section 998 Settlement Offers
[4]  Section 998 is “completely silent as to the revocability or irrevocability of offers made
pursuant to that section.” (T.M. Cobb Co., Inc. v. Superior Court (1984) 36 Cal.3d 273, 277–
278, 204 Cal.Rptr. 143, 682 P.2d 338.) Nonetheless, our Supreme Court has held that section
998 offers are fully revocable prior to acceptance. (Ibid.) The court explained: “It is a well-
established principle of contract law that an offer may be revoked by the offeror any time prior to
acceptance. [Citations.] In light of this firmly established principle of contract law, it is clear that
if the Legislature intended to make section 998 offers irrevocable, it would have expressly and
unequivocally said so. [Fn. omitted.] It did not.” (Id. at p. 278, 204 Cal.Rptr. 143, 682 P.2d 338.)
Further, the court said, interpreting section 998 to permit revocation of offers prior to acceptance
is consistent with the policy of encouraging settlements. “A party is more likely to make an offer
pursuant to section 998 if that party knows that the offer may be revised if circumstances change or
new evidence develops. Conversely, a party who knows that he or she is strictly bound to the terms
of the first offer made may be reluctant to make such an offer for fear of being locked into a position
which becomes unfavorable upon the discovery of additional information. If a party is more likely
to make a revocable offer, and less likely to **201  make an irrevocable one, then more offers
will be made if revocation is permitted. The more offers that are made, the more likely the chance
for settlement. Thus, it is apparent that the general contract law principle that offers are revocable
until accepted serves rather than defeats the statutory purpose of encouraging settlements.” (Id. at
p. 281, 204 Cal.Rptr. 143, 682 P.2d 338.)


The court noted that its determination that section 998 offers are revocable also promotes the
public policy of compensating injured parties. It explained: “This policy would be frustrated if
section 998 offers were irrevocable. As previously noted, newly discovered evidence may indicate
that a certain defendant is more or less culpable than originally thought. It might also indicate
that a plaintiff is more seriously injured than appeared from the initial evidence. Under such
circumstances, an offer made prior to the discovery of the additional evidence might no longer be
adequate to fairly compensate a plaintiff. If the offer is irrevocable, an injured party-offeror would
be bound to an offer which will not compensate him or her fairly. However, if the offer may be
revoked, the offeror can either propose a new offer in light of the newly discovered evidence or
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proceed to trial and present all the evidence in an attempt to be compensated fairly by the trier of
fact's *1091  decision. Thus, the public policy of compensating an injured party is best served if
section 998 offers are revocable.” (T.M. Cobb Co., Inc. v. Superior Court, supra, 36 Cal.3d at pp.
281–282, 204 Cal.Rptr. 143, 682 P.2d 338; see also Brown v. Labow (2007) 157 Cal.App.4th 795,
816, 69 Cal.Rptr.3d 417 [“Once a Code of Civil Procedure section 998 statutory settlement offer
is made, it is subject to revocation.”].)


[5]  Although a section 998 offer may be revoked before it is accepted, if it is revoked prior to
the expiration of the statutory period, “it no longer functions as an ‘offer’ for purposes of the
cost benefits of section 998.” (Marina Glencoe, L.P. v. Neue Sentimental Film AG (2008) 168
Cal.App.4th 874, 880, 85 Cal.Rptr.3d 800; see also T.M. Cobb Co. v. Superior Court, supra, 36
Cal.3d at p. 283, fn. 13, 204 Cal.Rptr. 143, 682 P.2d 338 [“It should be apparent that an offer that
is revoked prior to acceptance no longer functions as an ‘offer’ for purposes of the cost benefit
provisions.”]; Marcey v. Romero (2007) 148 Cal.App.4th 1211, 1216, 56 Cal.Rptr.3d 402 [“We
agree with the T.M. Cobb court's observation that an offer revoked before the expiration of the
period statutorily specified by section 998 forfeits its status as an ‘offer’ under the remaining
provisions of section 998.”]; Peterson v. John Crane, Inc. (2007) 154 Cal.App.4th 498, 505, fn.
7, 65 Cal.Rptr.3d 185 [“The second section 998 offer extinguished the first.”].) According to one
court: “[T]he statute appears to contemplate the offeree has a statutorily prescribed window of
opportunity within which to weigh the consequences and make an election.... However, when the
offeror unilaterally revokes the offer, the offeror deprives the offeree of the principal benefit and
protection afforded to the offeree by the statute, e.g., the legislatively prescribed period to weigh
the risks and select between the two options. [Under these circumstances,] an offeror should [not]
be entitled to reap the full benefits afforded by the statute after diminishing the benefits afforded to
the offeree by the statute.” (Marcey v. Romero, supra, 148 Cal.App.4th at p. 1216, 56 Cal.Rptr.3d
402.)


III. Multiple Section 998 Settlement Offers
No case has considered the question presented by the present appeal: the effect **202  of a
withdrawn section 998 settlement offer on earlier offers. However, two cases cited by the trial court
—Wilson v. Wal–Mart Stores, Inc., supra, 72 Cal.App.4th 382, 85 Cal.Rptr.2d 4, and Palmer v.
Schindler Elevator Corp., supra, 108 Cal.App.4th 154, 133 Cal.Rptr.2d 339—considered whether,
in circumstances different from those presented by the instant case, a subsequent section 998 offer
to settle supersedes a prior one.


In Wilson v. Wal–Mart Stores, Inc., supra, 72 Cal.App.4th 382, 85 Cal.Rptr.2d 4, the court held
that in most circumstances, a second section 998 offer supersedes a first offer for purposes of the
cost-shifting provisions of the statute. There, the plaintiff served an initial offer to compromise for
$150,000; a year later, she *1092  made a second offer, for $249,000. (Id. at p. 387, 85 Cal.Rptr.2d
4.) The defendant rejected both offers, and a jury awarded the plaintiff $175,000. (Ibid.) The
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plaintiff then sought prejudgment interest pursuant to section 998 and Civil Code section 3291 2


from the date of the first settlement offer, urging that, consistent with the statutory purposes of
section 998, the first offer should control. The court disagreed. It concluded that the interpretation
urged by the plaintiff would not necessarily encourage pretrial settlement: “The factual situation
before us is a good example. A plaintiff might be encouraged to maintain a higher settlement
demand on the eve of trial and refuse to settle a case that should otherwise be settled if the plaintiff
finds comfort in the knowledge that, even if the plaintiff receives an award less than his or her
last demand, the plaintiff might still enjoy the cost reimbursement benefits of section 998 so long
as the award exceeded a lower demand made by the plaintiff sometime during the course of the
litigation. The reverse might be true of the defendant. ‘Rolling the dice’ then becomes somewhat
less risky and we note that lawsuits are not often settled by reducing the risk of trial.” (Id. at p.
391, 85 Cal.Rptr.2d 4.)


2 Pursuant to Civil Code section 3291, “If the plaintiff makes an offer pursuant to Section 998
of the Code of Civil Procedure which the defendant does not accept prior to trial or within
30 days, whichever occurs first, and the plaintiff obtains a more favorable judgment, the
judgment shall bear interest at the legal rate of 10 percent per annum calculated from the
date of the plaintiff's first offer pursuant to Section 998 of the Code of Civil Procedure which
is exceeded by the judgment, and interest shall accrue until the satisfaction of judgment.”


Further, the court said, “there is some dissembling in [plaintiff's] argument that we are reluctant
to endorse. On the eve of trial she was unwilling to save the parties and the trial court the cost
of trial for anything less than $249,000, yet she now asks to be reimbursed '998' costs as if she
would have been willing to do so for $150,000. While we do not suggest impropriety, such fictions
tend to undermine respect for our system of justice.” (Wilson v. Wal–Mart Stores, Inc., supra,
72 Cal.App.4th at p. 391, 85 Cal.Rptr.2d 4.) The court concluded: “In addition to the above
considerations, the legislative purpose of section 998 is generally better served by a bright line rule
in which the parties know that any judgment will be measured against a single valid statutory offer
—i.e., the statutory offer most recently rejected—regardless of offers made earlier in the litigation.
[Citation.] [Plaintiff's] argument that the proper measure should be her first offer could logically
be extended to a rule that a party is entitled to section 998 costs if it does better at trial than it
would have under any offer made at anytime before judgment. While a rule such as that arguably
might promote settlement in some cases, its potential for **203  mischief, or at least confusion,
is apparent.” (Ibid.)


The court applied the principles articulated in Wilson to somewhat different facts in Palmer v.
Schindler Elevator Corp., supra, 108 Cal.App.4th 154, 133 Cal.Rptr.2d 339. There, the plaintiff
served defendant Schindler with a section 998 offer for *1093  $1,999,999; while that offer was
still pending, plaintiff served a section 998 offer on all defendants, “ ‘jointly and severally,’ ”
for $1,599,999. (Id. at p. 156, 133 Cal.Rptr.2d 339.) No defendant responded to either offer. The
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case went to trial, and the jury returned a verdict in plaintiff's favor for $5.75 million. (Ibid.)
In posttrial motions, plaintiff urged that because the jury's verdict was greater than her second
section 998 offer, she was entitled to enhanced costs pursuant to section 998 and to prejudgment
interest pursuant to Civil Code section 3291. (Id. at pp. 156–157, 133 Cal.Rptr.2d 339.) Defendants
opposed the motions, arguing that the second section 998 offer superseded the first; further, they
said, the second offer was ineffective because it was improperly directed to all defendants “ ‘jointly
and severally.’ ” (Id. at p. 157, 133 Cal.Rptr.2d 339.) The trial court agreed and denied plaintiff's
request for enhanced costs and prejudgment interest. (Ibid.)


The Court of Appeal affirmed. It held that, to be effective, an offer to multiple parties under
section 998 must be apportioned among the parties. Because plaintiff's second section 998 offer
was directed to all three defendants, jointly and severally, it was ineffective. (Palmer v. Schindler
Elevator Corp., supra, 108 Cal.App.4th at p. 157, 133 Cal.Rptr.2d 339.) Further, the court rejected
plaintiff's contention that a procedurally infirm section 998 offer cannot extinguish a prior valid
offer. It explained: “We reject such a proposed rule because the validity of an offer will often
be determined only in hindsight and would improperly place the consequences of an invalid,
or arguably invalid, offer on the offeree, rather than on the offeror who caused the invalidity.
Indeed, were we to adopt [plaintiff's] analysis, a plaintiff could make multiple valid and invalid
offers to single or multiple parties, then sit back and decide after the fact which offer is the
most advantageous for purposes of enhanced costs and prejudgment interest.” (Id. at p. 158, 133
Cal.Rptr.2d 339.) Thus, the court adopted the following “bright line rule”: “A later offer under
section 998 extinguishes any earlier offers, regardless of the validity of the offers. This rule best
serves the statutory purpose of encouraging settlement of lawsuits prior to trial (T.M. Cobb Co.
v. Superior Court, supra, 36 Cal.3d at p. 280[, 204 Cal.Rptr. 143, 682 P.2d 338] ) by providing
offerees with clear direction as to what offers must be accepted on pain of enhanced fees and
prejudgment interest. [Citation.] This rule is consistent with both general contract law [citations]
and with the purpose of section 998.” (Palmer v. Schindler Elevator Corp., supra, 108 Cal.App.4th
at pp. 158–159, 133 Cal.Rptr.2d 339.)


IV. Once Withdrawn, Staar's Second Section 998 Offer Did Not Supersede Its First Offer
[6]  [7]  The present case lies at the intersection of the policies discussed above—i.e., the policies
that section 998 offers are fully revocable until accepted, and that as a general rule, subsequent
section 998 offers supersede prior ones. For the reasons that follow, we conclude, as Staar urges,
that if *1094  a section 998 offer is withdrawn by a party prior to its statutory expiration (i.e., by
start of trial or 30 days after the offer is made), then the withdrawing party's right to cost-shifting
under section 998 is determined by the last rejected section 998 offer. In the present **204  case,
therefore, Staar's withdrawal of its second offer to compromise revived its first offer for purposes
of cost-shifting under section 998, and the trial court erred in denying Staar's request for costs.
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Policy of encouraging settlement. As we have discussed, the “very essence” of section 998 is
its encouragement of settlement. (Scott Co. v. Blount, Inc., supra, 20 Cal.4th 1103, 1114, 86
Cal.Rptr.2d 614, 979 P.2d 974; Mangano v. Verity, Inc., supra, 167 Cal.App.4th 944, 950, 84
Cal.Rptr.3d 526.) Our Supreme Court concluded in T.M. Cobb that the policy of encouraging
settlement would be furthered by permitting parties to withdraw section 998 offers because a
party is more likely to make such an offer if the party knows that it may be revised or revoked.
Conversely, a party who knows that he or she is bound to the first offer made may be reluctant to
make such an offer for fear of being locked into an unfavorable position. Thus, more offers will
be made if revocation is permitted. (T.M. Cobb, supra, 36 Cal.3d at p. 281, 204 Cal.Rptr. 143,
682 P.2d 338.)


The court's reasoning in T.M. Cobb suggests that the result urged by Staar—that if a section 998
offer is withdrawn by a party prior to its statutory expiration, then the withdrawing party's right
to cost-shifting under section 998 is determined by the prior section 998 offer—is most consistent
with the legislative purpose of encouraging settlement. If a party is more likely to make a section
998 offer if it knows that it may withdraw its offer if circumstances change, then by parity of
reasoning it also is more likely to make a section 998 offer if it knows that withdrawing that offer
will not undermine its right to recover its costs posttrial. That is, if a party knows that it will not
be penalized for withdrawing an offer to settle, then it will be more likely to make such an offer
in the first instance. More offers thus will be made if revocation is permitted without penalty, and
“[t]he more offers that are made, the more likely the chance for settlement.” (T.M. Cobb, supra,
36 Cal.3d at p. 281, 204 Cal.Rptr. 143, 682 P.2d 338.)


Preference for bright line rules. The court observed in Wilson v. Wal–Mart Stores, Inc., supra, 72
Cal.App.4th at page 391, 85 Cal.Rptr.2d 4, that the legislative purpose of section 998 “is generally
better served by a bright line rule in which the parties know that any judgment will be measured
against a single valid statutory offer.” The rule we adopt here is consistent with a preference for
bright line rules: Under *1095  this rule, a party's last section 998 offer is effective unless expressly
revoked; if the last offer is revoked, the prior offer is the relevant offer for purposes of section
998's cost-shifting rules. 3


3 We do not hold, as One Star suggests, that if a party serves two separate section 998 offers,
“that party will be entitled to the benefits of both offers at the same time for a period of up
to 30 days.” Rather, as we have said, only one section 998 is effective at any given time.


Avoiding gamesmanship. Among the reasons cited by the Palmer court for its determination that
a second invalid offer supersedes the first was its desire to avoid gamesmanship by the parties. It
noted that if it adopted the rule advocated by the plaintiff, a party “could make multiple valid and
invalid offers to single or multiple parties, then sit back and decide after the fact which offer is
the most advantageous for purposes of enhanced costs and prejudgment interest.” (Palmer, supra,
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108 Cal.App.4th at p. 158, 133 Cal.Rptr.2d 339.) No such concern is implicated here. While an
offer's validity may be clear only in hindsight, the status of a withdrawn offer is known to both
parties as soon as the offer is withdrawn. Thus, the opportunity for gamesmanship noted by the
Palmer court does not exist in the present case.


**205  A further issue of “gamesmanship” was present in Palmer that is not present here. In
Palmer, the plaintiff made a second offer to defendants just 19 days after she made a first offer,
and thus the defendants did not have the full 30 days provided by section 998 to accept or reject
the first offer. Under these circumstances, the plaintiff “deprived [the defendant] of the principal
benefit and protection offered to the offeree by the statute, e.g., the legislatively prescribed period
to weigh the risks and select between the two options.” (Marcey v. Romero, supra, 148 Cal.App.4th
at p. 1216, 56 Cal.Rptr.3d 402.) Had the court held that the plaintiff was nonetheless entitled to
weigh her recovery against her first offer, plaintiff would have reaped the full benefits afforded by
section 998 even after diminishing the benefits afforded to defendants under the statute. Here, in
contrast, One Star had the full statutorily-prescribed period to consider Staar's first offer, and so it
was not deprived of the benefit to which it was entitled under section 998.


For all of these reasons, we conclude that Staar's withdrawal of its second offer to compromise
revived its first offer for purposes of cost-shifting under section 998.


V. Staar's Third Settlement Offer Is Irrelevant to Its Entitlement to Postoffer Costs
[8]  One Star contends that notwithstanding the foregoing, Staar is not entitled to recover its costs
because even if its second settlement offer did not *1096  extinguish its first, its third settlement
offer did. In its third offer, Staar offered to accept $65,000 plus interest to settle its cross-complaint.
One Star did not accept this offer, and at trial Staar recovered nothing on the cross-complaint.
Accordingly, One Star asserts, “even if the First 998 Offer had not been extinguished, the Court
would still have to take into account the fact that [One Star] was undoubtedly the prevailing party
against STAAR's cross-complaint on the same written agreement.”


[9]  We do not agree. “Section 998 ‘does not require a [party] to make a global settlement
offer to all [opponents] in an action, or to make an offer that resolves all aspects of a case.
[Citation.]’ [Citation.]” (Westamerica Bank v. MBG Industries, Inc. (2007) 158 Cal.App.4th 109,
130, 70 Cal.Rptr.3d 125.) Rather, where both a complaint and cross-complaint are pending, an
offer to settle only the complaint is valid to trigger the provisions of section 998 because “ ‘[a]
complaint and a cross-complaint are, for most purposes, treated as independent actions.’ ” (Id.
at p. 134, 70 Cal.Rptr.3d 125.) Thus, in Westamerica, the court held that where the defendant
offered to settle the complaint only, and the plaintiff subsequently recovered less than defendant's
settlement offer, defendant was entitled to recover her postoffer costs even though her settlement
offer did not address any causes of action alleged in her cross-complaint. The court explained:
“[B]ased on the language of section 998 and the settled definitions of the key words in that statute,
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respondents' offer to settle only the [complaint] was valid to trigger the provisions of section 998
because acceptance of that offer by the ‘other party to the action’ would have allowed ‘judgment
to be taken.’ (§ 998, subd. (b).)” (Id. at p. 135, 70 Cal.Rptr.3d 125.)


In the present case, it is undisputed that Staar's first and second settlement offers addressed only
One Star's complaint; Staar's third settlement offer addressed only its cross-complaint. Each was
valid to trigger the provisions of section 998 as to a separate “action.” One Star offers no authority
for the proposition that an offer to settle one “action” (the cross-complaint) extinguishes an offer
to settle another action **206  (the complaint). We decline to so find.


DISPOSITION


We reverse the judgment with directions to the trial court to calculate the postoffer costs to which
Staar is entitled and to strike its award of postoffer costs to One Star. In all other respects, the
judgment is affirmed. We express no opinion as to whether, on remand, Staar is entitled to recover
its attorney fees as an element of costs or, if so, the amount of recoverable fees.


*1097  STAAR shall recover its costs on appeal.


We concur: WILLHITE, Acting P.J., and MANELLA, J.


All Citations


179 Cal.App.4th 1082, 102 Cal.Rptr.3d 195, 09 Cal. Daily Op. Serv. 14,281, 2009 Daily Journal
D.A.R. 16,778
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52 Cal.3d 266, 801 P.2d 1072, 276 Cal.Rptr. 321
Supreme Court of California


GREGORY POSTER, Plaintiff and Appellant,
v.


SOUTHERN CALIFORNIA RAPID TRANSIT
DISTRICT et al., Defendants and Respondents.


No. S011900.
Dec 24, 1990.


SUMMARY


In a personal injury action, the trial court entered an order enforcing a settlement pursuant to Code
Civ. Proc., § 998 (offer of compromise), and entered judgment for $150,000 in plaintiff's favor.
Plaintiff had offered, via mail service, to settle the suit for $150,000. Defendants initially made
counteroffers of $75,000 and $120,000, but they ultimately accepted plaintiff's offer on the 32d
day after service of the offer. Plaintiff notified defendants that he would not honor the settlement
agreement, and defendants brought the motion to enforce the settlement. At the hearing on the
motion, plaintiff unsuccessfully contended that the counteroffers had extinguished the statutory
offer pursuant to general principles of contract law. (Superior Court of Los Angeles County, No.
C 496512, Dzintra I. Janavs, Judge.) The Court of Appeal, No. B033709, Second Dist., Div. One,
reversed, holding that the general contract principle that a counteroffer terminates an offer did not
apply to § 998 settlement offers, but that defendants' acceptance was untimely since it was not
made within 30 days as required by § 998.


The Supreme Court affirmed the Court of Appeal's decision insofar as it concluded that defendants'
counteroffer did not operate to terminate plaintiff's Code Civ. Proc., § 998, offer, but reversed
insofar as it concluded that Code Civ. Proc., § 1013, subd. (a) (five-day extension for response
where service by mail), is inapplicable to statutory settlement offers made pursuant to § 998; the
Supreme Court thus remanded the matter to the Court of Appeal with directions to affirm the
trial court's order enforcing the settlement agreement. It held that the principle that a counteroffer
extinguishes an offer did not apply, since this rule conflicts with the statutory objective of
encouraging settlements. It also held that the term of Code Civ. Proc., § 998, requiring a response
within 30 days, is not jurisdictional (failure to comply renders proceeding void), and thus the
provisions of Code Civ. Proc., § 1013, applied to extend the period to respond by five days.
(Opinion by Broussard, J., expressing the unanimous view of the court.) *267
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HEADNOTES


Classified to California Digest of Official Reports


(1)
Compromise, Settlement, and Release § 8--Settlements--Requisites and Validity--Settlement
Offer--Acceptance Subsequent to Counter-offer.
A statutory settlement offer made pursuant to Code Civ. Proc., § 998 (offer of compromise) is
not revoked by a counteroffer and may be accepted until expressly withdrawn by the offeror or
deemed withdrawn under the terms of § 998. (Disapproving to the extent it is contrary: Glende
Motor Co. v. Superior Court (1984) 159 Cal.App.3d 389 [205 Cal.Rptr. 682].)


[See Cal.Jur.3d, Compromise, Settlement, and Release, §§ 54, 65; 6 Witkin, Cal. Procedure (3d
ed. 1985) Proceedings Without Trial, § 62.]


(2)
Compromise, Settlement, and Release § 8--Compromise and Release; Settlements--Requisites
and Validity--Settlement Offer--Timeliness of Acceptance--Applicability of Statutory Five-day
Extension for Service by Mail.
In a personal injury action, defendants' acceptance of a statutory settlement offer on the 32d day
after service was not untimely, notwithstanding the 30-day limit set forth in Code Civ. Proc., §
998 (offer of compromise), where plaintiff had served the offer by mail. Although the five-day
extension for responses to notices where service is by mail (Code Civ. Proc., § 1013), is applicable
to other statutes that set forth jurisdictional deadlines, the 30-day limit of § 998 is not jurisdictional.
Also, the rule that a specific statute controls over a general statute does not apply to make § 998
an exception to § 1013, since § 998 is not part of a specific procedural scheme that conflicts with
§ 1013. Thus, § 1013 applied to make timely the acceptance.


COUNSEL
David Kyle for Plaintiff and Appellant. *268
Nouskajian & Cranert, Terrence L. Cranert and Joseph R. Serpico for Defendants and Respondents.


BROUSSARD, J.


In this case we must determine whether a counteroffer precludes acceptance of a statutory
settlement offer under Code of Civil Procedure section 998, 1  and whether when a section 998 offer
is served by mail, section 1013, subdivision (a) applies to extend the time to respond by five days.


1 All further statutory references are to the Code of Civil Procedure unless otherwise indicated.
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Facts
The facts underlying this settlement controversy are not disputed. On March 17, 1984, plaintiff,
Gregory Poster, was a passenger on a Southern California Rapid Transit District (SCRTD) bus
when he was attacked by other passengers. He sustained serious injuries when he was thrown from
and run over by the bus. On May 1, 1984, plaintiff filed a personal injury action against defendants,
SCRTD and the bus driver.


On December 11, 1987, acting pursuant to section 998 and Civil Code section 3291, plaintiff served
defendants with an offer to compromise the action for $150,000. The offer was served by mail with
proof of service, and provided that if it was accepted and notice of acceptance was given within
30 days or prior to the commencement of trial, the offer could be filed with proof of acceptance
and the clerk of the court would be authorized to enter judgment in accordance therewith.


Defendants received the offer on December 14, 1987, and engaged in further settlement
negotiations with plaintiff. On December 16, 1987, defendants made a counteroffer to plaintiff in
the amount of $75,000, which plaintiff refused to accept. On January 6, 1988, defendants offered
$120,000 in settlement to plaintiff, to which plaintiff made no response.


On January 12, 1988, defendants advised plaintiff's attorney that they would accept the offer to
compromise in the full amount of $150,000 and *269  sent a letter formally accepting the offer.
Plaintiff acknowledged the acceptance and agreed that the matter would be removed from the
calendar since a settlement had been reached. Notice of acceptance, in the form of a pleading
instructing the clerk of the court to enter judgment pursuant to the terms of the offer, was mailed
to plaintiff on January 14, 1988.


Plaintiff's attorney, however, subsequently informed defendants that plaintiff refused to honor
the settlement agreement; thereafter, defendants noticed a motion to enforce the agreement and
the matter was set for hearing. The motion to enforce settlement contained a declaration from
defendants' counsel that plaintiff had never revoked the offer to compromise and that plaintiff had
continually led defendants to believe that the offer to compromise was open for acceptance through
the time that it was accepted.


At the hearing, plaintiff's counsel did not argue that plaintiff had revoked the offer to compromise,
nor did he assert that he had ever informed defendants, during the course of the settlement
negotiations, that he considered the offer to compromise to have been terminated by any
discussions with defendants' counsel. Instead, counsel stated that after serving the offer to
compromise he had consulted with an expert who advised that the extent and seriousness of
plaintiff's injuries might be greater than at first thought; based on this new information, plaintiff
had changed his mind about settling for $150,000. He argued that the settlement negotiations
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which had occurred after service of the offer to compromise operated as a counteroffer and as such
effectively terminated the original offer, revoking defendants' power of acceptance.


The trial court found that the offer was properly accepted as required by statute and by the offer
itself. It found the discussions between the parties during the time that the offer was open were
simply settlement negotiations. To hold otherwise, the court determined, would serve to undermine
the policy underlying section 998. The trial court ordered judgment in plaintiff's favor in the
amount of $150,000.


Plaintiff appealed the judgment. The Court of Appeal concluded that section 998 offers to
compromise, while revocable by the offeror, are not automatically revoked by a counteroffer since
such a consequence would undermine the legislative intent of that section.


The Court of Appeal, however, went on to find that the acceptance of the statutory offer in this
case was not timely, and accordingly reversed the judgment. In reaching this conclusion, the Court
of Appeal held that section 1013, subdivision (a), which generally extends the time to respond by
*270  five days when service is made by mail, does not apply to section 998 offers, and therefore
did not serve to extend the time for acceptance.


Discussion


1. Does a counteroffer preclude acceptance of a statutory settlement offer under section 998?
(1) The Court of Appeal held that a statutory settlement offer made pursuant to section 998 is not
revoked by a counteroffer and may be accepted until expressly withdrawn by the offeror or deemed
withdrawn under the terms of section 998. In reaching this conclusion, the Court of Appeal rejected
the reasoning of an earlier Court of Appeal decision in Glende Motor Co. v. Superior Court (1984)
159 Cal.App.3d 389, 396-398 [205 Cal.Rptr. 622]. As we explain, we conclude that the legislative
purpose of section 998 supports the conclusion reached by the Court of Appeal in this case.


Section 998, subdivision (b) provides in part: “Not less than 10 days prior to commencement of
trial, any party may serve an offer in writing upon any other party to the action to allow judgment
to be taken in accordance with the terms and conditions stated at that time. [¶] (1) If the offer is
accepted, the offer with proof of acceptance shall be filed and the clerk or the judge shall enter
judgment accordingly. [¶] (2) If the offer is not accepted prior to trial or within 30 days after it is
made, whichever occurs first, it shall be deemed withdrawn ....”


Section 998 clearly reflects this state's policy of encouraging settlements. (See, e.g., T. M. Cobb
Co. v. Superior Court (1984) 36 Cal.3d 273, 280 [204 Cal.Rptr. 143, 682 P.2d 338]; Brown v. Nolan
(1979) 98 Cal.App.3d 445, 449 [159 Cal.Rptr. 469]; Distefano v. Hall (1968) 263 Cal.App.2d 380,
385 [69 Cal.Rptr. 691].) In order to encourage parties to accept reasonable settlement offers made
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pursuant to the section, subdivisions (c) and (d) of section 998 afford the offeror a remedy against a
party who has failed to accept a statutory settlement offer that proves to be reasonable. Subdivision
(c) provides that if an offer made by a defendant is not accepted and if the plaintiff fails to obtain
a more favorable judgment, the plaintiff will be denied recovery of costs, shall pay defendant's
costs from the time of the offer, and may be compelled to pay all of defendant's costs, including
expert witness costs. Subdivision (d) provides that if an offer made by a plaintiff is not accepted
and if the defendant fails to secure a more favorable judgment, the defendant may be required to
pay expert witness costs.


Although the procedure established by section 998 is clearly intended to encourage settlements, the
statutory language is silent on a number of issues *271  relevant to the application of the provision,
including what conduct constitutes an acceptance, whether a statutory offer may be revoked by the
offerer prior to the expiration of the statutorily designated period, and the effect of counteroffers
on the viability of outstanding statutory settlement offers.


In T. M. Cobb Co., Inc. v. Superior Court, supra, 36 Cal.3d 273 (hereafter T.M. Cobb), our court, in
concluding that an unaccepted offer made pursuant to section 998 could be revoked by the offeror
prior to expiration of the statutory period, reasoned that general principles of contract law could
properly be referred to in interpreting section 998. (36 Cal.3d at pp. 278-280.) The T. M. Cobb
decision was careful to emphasize, however, that general contract principles should be invoked
in applying section 998 “only where such principles neither conflict with the statute nor defeat
its purpose ... [citations]” (36 Cal.3d at p. 280), and the court in that case determined that the
general principle that offers are revocable should be applied in the section 998 context only after
concluding that the statutory policy of encouraging settlements would be best promoted by such
a rule. (See 36 Cal.3d at p. 281.)


In asserting that defendants' counteroffer in the present case operated to revoke the section 998
offer, plaintiff relies on Glende Motor Co. v. Superior Court, supra, 159 Cal.App.3d 389, 396-398
(hereafter Glende Motor). In Glende Motor, the Court of Appeal, relying on the reference to general
contract law principles in T. M. Cobb, supra, 36 Cal.3d 373, held that because under general
common law contract principles a counteroffer which deviates from the terms of an offer generally
operates to revoke the offer (see, e.g., Landberg v. Landberg (1972) 24 Cal.App.3d 742, 750 [101
Cal.Rptr. 335]), a nonstatutory counteroffer which deviates from the terms of a section 998 offer
similarly operates to revoke the section 998 offer. (See Glende Motor, supra, 159 Cal.App.3d at
p. 396.)


The Court of Appeal in this case, however, declined to follow Glende Motor, supra, 159
Cal.App.3d 389, reasoning that negotiation during the 30-day period provided for in section 998
is a normal occurrence and ought not to affect the right of the offeree to ultimately accept the
statutory offer in a timely fashion. The court noted that to adopt the position stated in Glende
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Motor would affect every personal injury case where negotiations followed a statutory offer—
negotiations which routinely involve the making of counteroffers—and expressed the view that
such a ruling would have a negative effect on encouraging settlement. We agree with the Court
of Appeal's conclusion in this regard.


In our view, the rule adopted in Glende Motor, supra, 159 Cal.App.3d 389, is more likely to
discourage settlements and to confuse the *272  determination regarding the imposition of costs
than the conclusion reached by the Court of Appeal in this case. The Glende Motor court itself
recognized that section 998 was not intended to insulate the offeror from settlement negotiations for
the 30-day period in which the section 998 offer was operative, and attempted to prevent its holding
from stifling such negotiations by observing that “[a] mere inquiry regarding the possibility of
different terms, a request for a better offer, or a comment upon the terms of the offer, is ordinarily
not a counter-offer. [Citation.]” (Glende Motor, supra, 159 Cal.App.3d 389, 398, fn. 12.) This
aspect of the Glende Motor decision, however, introduces a significant and undesirable uncertainty
into the section 998 procedure, and will inevitably spawn numerous disputes over whether a
communication from an offeree is a counteroffer which operates to revoke the statutory offer or
merely an “inquiry regarding the possibility of different terms” which leaves the offeree free to
accept the outstanding section 998 offer.


The legislative purpose of section 998 is better served by the bright line rule adopted by the Court
of Appeal in this case, under which a section 998 offer is not revoked by a counteroffer and may
be accepted by the offeree during the statutory period unless the offer has been revoked by the
offeror. 2  Accordingly, we now adopt that rule and disapprove the Court of Appeal decision in
Glende Motor, supra, 159 Cal.App.3d 389, to the extent that it is contrary to our conclusion.


2 The Glende Motor court expressed its apprehension that a rule preserving the viability of
a section 998 offer in the face of numerous counteroffers might deter a potential offeror
from making a section 998 offer in the first place because the offer could expose him to a
“bombardment” of counteroffers from the opposing party shortly before trial. (Glende Motor,
supra, 159 Cal.App.3d 389, 396.) Even if no section 998 offer is outstanding, however, an
opposing party may make numerous settlement offers prior to trial which may have to be
communicated to the client. Because an offeror remains free to revoke a section 998 prior to
its acceptance, we do not believe that an offeror is likely to be deterred from making a section
998 offer by the fact that the offer will not be automatically revoked by the first counteroffer
proffered by the offeree.
Indeed, the Glende Motor court itself recognized that “[s]ection 998 clearly contemplates
that both plaintiffs and defendants may make statutory offers to each other, often
simultaneously ...,” and expressly disclaimed any intent to suggest “that a 998 offer
terminates or loses its capacity for acceptance when another party to the action makes another
998 offer.” (Glende Motor, supra, 159 Cal.App.3d 389, 396, fn. 9.) Since section 998 assumes
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that a party will not be deterred from making a statutory settlement offer even though a
statutory counteroffer will not automatically revoke the offer, we see no reason for drawing
a different conclusion with regard to a nonstatutory counteroffer.


2. Is the time for acceptance extended under section 1013?
(2) The record discloses that plaintiff mailed the statutory offer to compromise on December 11,
1987. In computing the time permitted by the statute, and not counting December 11 (see § 12), the
offer was open for 20 *273  days in December, but was not accepted by defendants until January
12, 1988, the 32d day. As noted, the Court of Appeal held that on these facts defendants' acceptance
of the offer was not timely, concluding that the provisions of section 1013 affording a five-day
extension for statutory deadlines when service is made by mail do not apply in the section 998
context. Defendants challenge the Court of Appeal's conclusion on the timeliness issue, and, as we
shall explain, we agree with defendants that the Court of Appeal erred in finding their acceptance
untimely. 3


3 Defendants also raise a procedural objection, contending that the Court of Appeal should not
have reached the timeliness issue because plaintiff did not object to the timeliness of their
acceptance in the trial court. The Court of Appeal raised the timeliness issue sua sponte,
concluding that it was appropriate for it to reach the question despite plaintiff's failure to
raise the issue below because the issue of whether section 1013's five-day extension applies
to a section 998 settlement offer presented purely a legal question as to which the facts were
undisputed. (Cf., e.g., Sea & Sage Audubon Society, Inc. v. Planning Commission (1983) 34
Cal.3d 412, 417 [194 Cal.Rptr. 357, 668 P.2d 664].)
With respect to at least some procedural deadlines, however—for example, the expiration
of the statute of limitations—it is clear that when a party fails to raise the issue in a timely
fashion at the trial level, such a waiver cannot be overcome on appeal even if the undisputed
facts demonstrate that a timely challenge would have been meritorious as a matter of law.
(See, e.g., Getz v. Wallace (1965) 236 Cal.App.2d 212, 213 [45 Cal.Rptr. 910]. See generally
3 Witkin, Cal. Procedure (3d ed. 1985) Actions, § 314, p. 345.)
In the present case, however, we need not decide whether similar considerations should
invariably preclude the timeliness issue from being considered on appeal when a party has
failed to challenge the timeliness of a section 998 acceptance at the trial court level. Because
the Court of Appeal's decision in this matter has thrown into doubt the question whether
section 1013's five-day extension applies in the section 998 context, we believe that it is
appropriate to decide the issue on the merits in any event, in order to avoid confusion on
a question that arises frequently in litigation. And because we conclude on the merits that
defendants' acceptance was timely, there is no need to decide here whether plaintiff's failure
to raise the issue at trial would preclude him from prevailing on appeal even if the acceptance
had been untimely.
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Section 1013, subdivision (a) provides in relevant part: “In the case of service by mail, ... [t]he
service is complete at the time of the deposit, but any prescribed period of notice and any right or
duty to do any act or make any response within any prescribed period or on a date certain after
the service of such document served by mail shall be extended five days if the place of address
is within the State of California ....”


Section 1013, subdivision (a) has been described as “a procedural statute of general
application” (Simpson v. Williams (1987) 192 Cal.App.3d 285, 289 [238 Cal.Rptr. 566]) and has
been construed broadly to include within its ambit not only notices of motions, but numerous other
types of notices and responses thereto. (E.g., California Accounts, Inc. v. Superior Court (1975) 50
Cal.App.3d 483 [123 Cal.Rptr. 304] [§ 1013 applies to extend the time to bring motion for further
answers to interrogatories]; Sinclair v. Baker (1963) 219 Cal.App.2d 817 [33 Cal.Rptr. 522] [§
1013 extends *274  statutory time for filing a petition for administrative mandamus pursuant to
§ 1094.5]; Montgomery v. Norman (1953) 120 Cal.App.2d 855 [262 P.2d 360] [§ 1013 extended
the 10-day period to answer where a demurrer for plaintiff's failure to post security was overruled
and the defendant was granted 10 days to answer from the time he was given notice that plaintiff
had posted an undertaking].) In general, adding five days for mailing pursuant to section 1013 has
become a part of the mental calculations of most litigating attorneys.


By its terms, section 1013 appears clearly to apply to the time period prescribed by section 998 for
accepting statutory offers of compromise. Section 1013 applies to the service by mail of a “notice
or other paper” which would certainly include a section 998 settlement offer. And by specifically
extending for five days “any prescribed period ... to do any act or make any response” to any paper
served by mail, section 1013 appears clearly to apply to the time period for accepting a statutory
settlement offer. 4  In light of the language of section 1013, and the general applicability of its
provisions, there appears to be no sound reason not to apply the statute in this context.


4 Under section 998, the 30-day period runs from the time the offer is “made.” Because an
offeror “makes” the offer by serving it in writing, when a section 998 offer is served by mail
it is clear that the statutory period for response runs from the service by mail.


In concluding that section 1013 should not apply to section 998 offers that are served by mail,
the Court of Appeal first noted that section 1013 specifically exempts from its provisions notices
of intention to move for new trial, notice of intentions to move to vacate judgment, and notices
of appeal. (§ 1013, subd. (a).) Consistent with the Legislature's exemption of notices of appeal,
section 1013 has been held to be inapplicable to other statutes that set forth jurisdictional deadlines.
(County of Los Angeles v. Surety Ins. Co. (1984) 162 Cal.App.3d 58 [208 Cal.Rptr. 263] [90-day
jurisdictional time limit for court to enter summary judgment upon bail forfeiture held not to be
extended 5 days for mailing by virtue of service by mail of original notice of forfeiture to bail
bondsman].) Although the Court of Appeal recognized that section 998 “arguably does not contain
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a jurisdictional limit,” it nonetheless employed arguments applicable only to situations where a
jurisdictional limit is involved.


In our view, there is no basis to conclude that the 30-day limit of section 998 is jurisdictional.
“A typical misuse of the term 'jurisdictional' is to treat it as synonymous with 'mandatory.' There
are many time provisions, e.g., in procedural rules, which are not directory but mandatory; these
are binding, and parties must comply with them to avoid default or other penalty. But failure to
comply does not render the proceeding void ....” (2 Witkin, *275  Cal. Procedure (3d ed. 1985)
Jurisdiction, § 3, p. 368.) There is nothing in section 998 to support the conclusion that the 30-day
limit was intended to be “jurisdictional” in the fundamental sense.


The Court of Appeal also relied on the general proposition that where there are two conflicting
statutes, one a general procedural statute and the other a statute dealing with more specific rights
and procedures, the specific statute is regarded as an exception to the general statute. (Simpson
v. Williams, supra, 192 Cal.App.3d at p. 289.) Section 998, however, is not part of a specific
procedural scheme that conflicts with section 1013. To the contrary, both are contained within the
miscellaneous provisions of the Code of Civil Procedure and apply generally to all civil cases. We
see no conflict between them that would support excepting section 998 from the general operation
of section 1013.


Accordingly, we conclude that when a statutory settlement offer pursuant to section 998 is served
by mail, the provisions of section 1013 apply and extend the 30-day period for acceptance of the
offer by 5 days.


Disposition
The Court of Appeal decision is affirmed insofar as it concludes that defendants' counteroffer did
not operate to revoke plaintiff's section 998 offer, but the decision is reversed insofar as it concludes
that section 1013 is inapplicable to statutory settlement offers made pursuant to section 998. The
matter is remanded to the Court of Appeal with directions to affirm the trial court's order enforcing
the settlement agreement.


Defendants shall recover their costs on appeal.


Lucas, C. J., Mosk, J., Panelli, J., Eagleson, J., Kennard, J., and Arabian, J., concurred. *276


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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10 Cal.App.5th 130
Court of Appeal, Fourth District, Division 3, California.


Amanda QUILES, Plaintiff and Respondent,
v.


Arthur J. PARENT, Jr., Defendant and Appellant.


G054353
|


Filed 3/27/2017
|


Rehearing Denied April 21, 2017
|


Review Denied July 12, 2017


Synopsis
Background: Former employee brought action against employer for wage and hour violations
and wrongful termination. The Superior Court, Orange County, No. 30-2010-00425532, William
D. Claster, J., entered judgment on special jury verdict for employee, awarding damages, attorney
fees, and costs, and denied employer's ex parte application to stay enforcement of the judgment
pending appeal. Employer appealed.


[Holding:] The Court of Appeal held that FLSA judgment did not require undertaking for stay of
enforcement after employer satisfied damages portion of judgment.


Petition granted.


Procedural Posture(s): On Appeal; Motion to Stay Enforcement of Judgment.


West Headnotes (10)


[1] Appeal and Error Right to Supersedeas or Stay in General
A writ of supersedeas is an appellate court order suspending the enforcement of a trial
court judgment or order while an appeal is pending. Cal. Civ. Proc. Code § 923; Cal. R.
Ct. 8.112, 8.116.
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3 Cases that cite this headnote


[2] Appeal and Error Right to Supersedeas or Stay in General
Supersedeas is the appropriate remedy when it appears that a party is refusing to
acknowledge the applicability of statutory provisions “automatically” staying a judgment
while an appeal is being pursued. Cal. Civ. Proc. Code § 923.


1 Case that cites this headnote


[3] Appeal and Error Discretion of court
Former employer failed on appeal to establish “exceptional circumstances” supporting a
discretionary stay of the money judgment by writ of supersedeas pending appeal, where
employer did not raise the argument in the trial court that the court should exercise its
discretion to stay the judgment as opposed to doing so automatically, and there was a
dearth of evidence in the record pertaining to the respective harm to the parties in staying
the judgment. Cal. Civ. Proc. Code § 923.


2 Cases that cite this headnote


[4] Appeal and Error Nature of judgment or decree
A judgment consisting solely of costs is not a “money judgment” requiring an undertaking
for a stay of enforcement pending appeal. Cal. Civ. Proc. Code §§ 917.1(a), 1033.5.


[5] Appeal and Error Nature of judgment or decree
By appealing only the postjudgment award of costs, a judgment debtor may transmogrify
a money judgment into a costs-only judgment which is not a “money judgment” and thus
does not require an undertaking for a stay of enforcement pending appeal, but only if the
judgment debtor satisfies the damages portion of the judgment. Cal. Civ. Proc. Code §§
917.1(a), 1033.5.


2 Cases that cite this headnote


[6] Appeal and Error Nature of judgment or decree
Attorney fees awarded as costs can be part of a “costs-only” judgment that need not be
bonded for a stay of enforcement pending appeal. Cal. Civ. Proc. Code §§ 917.1(a), 1033.5.
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1 Case that cites this headnote


[7] Appeal and Error Nature of judgment or decree
A judgment is a “costs only” judgment not requiring an undertaking for a stay of
enforcement pending appeal if the costs at issue are awarded pursuant to Chapter 6 of Title
14 of the Code of Civil Procedure, regardless of whether the award of costs is “routine,”
“mandatory,” “discretionary,” or “reciprocal.” Cal. Civ. Proc. Code §§ 917.1(d), 1021 et
seq.


1 Case that cites this headnote


[8] Action Course of procedure in general
State procedural rules apply to federal causes of action in state court, unless the federal
right is defeated thereby.


2 Cases that cite this headnote


[9] Federal Courts Supersedeas or Stay of Proceedings
Federal Courts Bond or security
In federal courts, enforcement of a final judgment is not generally stayed during the
pendency of an appeal, and federal courts have discretion to stay enforcement without a
bond or with a reduced bond. Fed. R. Civ. P. 54, 62.


[10] Appeal and Error Nature of judgment or decree
Former employee's Fair Labor Standards Act (FLSA) judgment against employer for
damages, attorney fees, and costs was a “costs only” judgment not requiring an
undertaking for a stay of enforcement pending appeal after the employer satisfied the
damages portion of the judgment, even though the attorney fees were awarded under
federal law. Fair Labor Standards Act of 1938 § 16, 29 U.S.C.A. § 216(b); Cal. Civ. Proc.
Code §§ 917.1(a), 998, 1033.5.


See 9 Witkin, Cal. Procedure (5th ed. 2008) Appeal, § 230 et seq.


3 Cases that cite this headnote
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**859  Petition for writ of supersedeas on an appeal from a judgment of the Superior Court of
Orange County, William D. Claster, Judge. Petition granted. (Super. Ct. No. 30-2010-00425532)


Attorneys and Law Firms


Law Office of Stephen A. Madoni and Stephen A. Madoni, Newport Beach, for Defendant and
Appellant.


Bryan Schwartz Law and Bryan Schwartz; Levene, Neale, Bender, Yoo & Brill and Daniel H.
Reiss, for Plaintiff and Respondent.


OPINION


THE COURT: *


* Before O’Leary, P.J., Fybel, J., and Ikola, J.


*133  A judgment debtor must bond a money judgment to stay its execution pending resolution of
an appeal. (Code Civ. Proc., § 917.1, subd. (a)(1).) 1  “However, no undertaking shall be required ...
solely for costs awarded under” section 1021 et seq. (§ 917.1, subd. (d).)


1 Unless otherwise specified, all statutory references are to the Code of Civil Procedure.


Judgment was entered in favor of plaintiff Amanda Quiles and against defendant Arthur J. Parent,
Jr. Parent satisfied the damages portion of the judgment. Parent's appeal relates solely to the awards
of attorney fees and costs that followed the initial entry of judgment. Parent did not satisfy or bond
the awards of costs and attorney fees.


Quiles is attempting to collect the remainder of her judgment pending this appeal. The trial court
denied Parent's request **860  to stay enforcement of the judgment. Parent asks this court to issue
a writ of supersedeas clarifying that the remainder of the judgment is automatically stayed pending
appeal.


We conclude that the attorney fees and costs awarded to Quiles qualify as “costs” under section
1021 et seq. We therefore issue the requested writ of supersedeas, staying enforcement of the
remainder of the judgment pending resolution of this appeal.
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*134  FACTS


Quiles (and other plaintiffs) initially filed this case in 2010 as a wage and hour class action against
Parent (and additional defendants). The complaint featured causes of action under the Labor Code
and the federal Fair Labor Standards Act of 1938 (FLSA; 29 U.S.C. § 201 et seq.). Quiles dismissed
her individual wage and hour claims to allow her subsequently added wrongful termination claim
to proceed to trial.


Quiles pursued her wrongful termination cause of action under the FLSA. (29 U.S.C. § 215(a)
(3) [unlawful “to discharge ... any employee because such employee has filed any complaint or
instituted or caused to be instituted any proceeding under or related to this chapter”].) FLSA claims
may be brought “in any Federal or State court of competent jurisdiction....” (29 U.S.C. § 216(b).)
As to damages in a FLSA wrongful termination action, an employer “shall be liable for such
legal or equitable relief as may be appropriate to effectuate the purposes of [the statute], including
without limitation ... the payment of wages lost and an additional equal amount as liquidated
damages.” (29 U.S.C. § 216(b).) “The court in such action shall, in addition to any judgment
awarded to the plaintiff or plaintiffs, allow a reasonable attorney's fee to be paid by the defendant,
and costs of the action.” (29 U.S.C. § 216(b).)


A jury returned a special verdict in favor of Quiles. The jury found that: (1) Quiles’ lawsuit was a
substantial motivating reason for her discharge; (2) defendants’ (including Parent's) conduct was
a substantial factor in causing harm to Quiles; and (3) defendants failed to prove that they would
have made the same decision based upon a legitimate, nonretaliatory reason.


The jury found Quiles suffered damages as follows: (1) economic damages for loss of past earnings
—$3,000; (2) noneconomic loss, including emotional distress—$27,500; and (3) punitive damages
—$350,000. The trial court awarded an additional sum of $3,000 for “liquidated damages.” (29
U.S.C. § 216(b).) Blank lines were included in the initial judgment for reasonable attorney fees
and costs of litigation. In sum, when judgment was entered on April 19, 2016, the total damages
award stood at $383,500.


Defendants (including Parent) moved for a new trial. The court conditionally granted the new trial
motion, subject to Quiles consenting to a reduction of the punitive damage award to $175,000.
(See § 662.5, subd. (a)(2).) Quiles accepted the proposed reduction, bringing the total damage
award down to $208,500.


Also after the entry of the initial April 2016 judgment, Quiles sought attorney fees and costs in
accordance with California procedure. On May 5, *135  2016, Quiles filed a memorandum of
costs. (Cal. Rules of Court, rule 3.1700(a).) On June 20, 2016, Quiles filed a motion for attorney
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fees. (Cal. Rules of Court, rule 3.1702(b); § 1033.5, subd. (c)(5)(A).) Defendants filed a motion to
tax costs (Cal. Rules of Court, rule 3.1700(b)) and an opposition to the motion for attorney fees.
The court conducted **861  a hearing on these matters on August 26, 2016.


The court awarded $689,310.04 in attorney fees to Quiles by way of a lengthy statement of decision
entered on September 27, 2016. In a separate September 30 order, the court awarded $50,591.69
in costs to Quiles. An amended judgment was entered on October 18, 2016, which reflected the
updated damage award (total of $208,500), the attorney fee award ($689,310.04), and the cost
award ($50,591.69).


On December 2, 2016, Parent filed a notice of appeal. Parent had previously sent a $50,000 check
to Quiles, with an explanation that he intended to appeal solely the attorney fee and cost awards
(not the underlying judgment). Parent made additional payments of $158,500 (on Jan. 10, 2017)
and $13,916.17 (on Jan. 17, 2017), fully satisfying the damages component of the judgment and
interest thereon. According to the petition, Parent intends to argue on appeal that the court abused
its discretion by: (1) awarding generally excessive costs and attorney fees; (2) awarding costs and
fees that pertained solely to the wage and hour case (not the wrongful termination cause of action);
and (3) awarding costs prohibited by section 1033.5.


Meanwhile, Quiles took steps to enforce the judgment against Parent. The clerk of court issued a
writ of execution on November 4, 2016. (§ 699.510 et seq.) On December 8, 2016, Quiles filed
a motion seeking appointment of a receiver (§ 708.610 et seq.) and a charging order (§ 708.310
et seq.). On December 15, 2016, Quiles served subpoenas to take judgment debtor examinations.
(§ 708.110 et seq.) Parent received a notice of levy on his bank account on February 2, 2017. (§
700.140.)


The court denied Parent's ex parte application to stay enforcement of the judgment pending appeal.
The court indicated that Parent would need to appear for a judgment debtor's examination, but that,
so long as Parent did so, the court would not grant the motion for a receiver or charging order.


On February 14, 2017, Parent filed a petition for writ of supersedeas and request for a temporary
stay. Quiles filed an opposition to the petition and stay request on February 15, 2017. We issued
a temporary stay of enforcement proceedings and invited additional briefing, which the parties
have provided.


*136  DISCUSSION


[1] Appellate courts are empowered to issue a writ of supersedeas in appropriate circumstances.
(§ 923; Cal. Rules of Court, rules 8.112, 8.116) A writ of supersedeas is an appellate court order
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suspending the enforcement of a trial court judgment or order while an appeal is pending. (See
Smith v. Smith (1941) 18 Cal.2d 462, 464-465, 116 P.2d 3.)


[2] The primary question presented by this petition is whether Parent is statutorily entitled to a
stay of enforcement proceedings. “ ‘Supersedeas is the appropriate remedy when it appears that a
party is refusing to acknowledge the applicability of statutory provisions “automatically” staying
a judgment while an appeal is being pursued.’ ” (Gallardo v. Specialty Restaurants Corp. (2000)
84 Cal.App.4th 463, 467, 100 Cal.Rptr.2d 884 (Gallardo ).)


[3] Our review is de novo, as the answer turns on the interpretation of applicable statutes and
cases. The pertinent facts are undisputed. Moreover, because the question here is whether Parent
is entitled to an automatic stay, “it is unnecessary for us to balance or weigh the arguments with
reference to the possible irreparable injury to [the parties] as would be necessary if **862  the
question of the issuance of the writ was solely a matter of our discretion.” (Feinberg v. One Doe
Co. (1939) 14 Cal.2d 24, 29, 92 P.2d 640.) 2


2 The petition also asks this court, in the alternative, to exercise its discretion (§ 923) to issue a
writ of supersedeas. There are three problems with this request. First, this argument was not
raised below in Parent's ex parte application for a stay of enforcement proceedings. (Nuckolls
v. Bank of California, Nat. Assn. (1936) 7 Cal.2d 574, 577, 61 P.2d 927 [appellate court
generally should not issue supersedeas relief unless matter has been presented to trial court in
the first instance].) Second, as a result, there is a dearth of evidence in the record pertaining
to the respective harm to the parties in staying the judgment. The facts alleged in the verified
petition are conclusory with regard to irreparable harm. Third, appellate courts should only
issue a discretionary stay of a money judgment in “exceptional circumstances,” which have
not been shown here. (Eisenberg et al., Cal. Practice Guide: Civil Appeals and Writs (The
Rutter Group 2016) ¶ 7:282, p. 7-81.) Thus, Parent's petition will succeed or fail based solely
on the applicability of the automatic statutory stay.


Money Judgments Must Be Bonded
Subject to numerous exceptions, “the perfecting of an appeal stays proceedings in the trial court
upon the judgment or order appealed from ... including enforcement of the judgment or order....” (§
916, subd. (a).) Parent perfected an appeal from the postjudgment awards of attorney fees and
costs, reflected in separate postjudgment orders and the amended judgment.


The only exception at issue is the long-standing statutory rule that money judgments are not
automatically stayed on appeal. “Unless an undertaking is *137  given, the perfecting of an appeal
shall not stay enforcement of the judgment or order in the trial court if the judgment or order is for
any of the following: [¶] (1) Money or the payment of money.... [¶] (2) Costs awarded pursuant to
Section 998 which otherwise would not have been awarded as costs pursuant to Section 1033.5. [¶]
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(3) Costs awarded pursuant to Section 1141.21 which otherwise would not have been awarded as
costs pursuant to Section 1033.5.” (§ 917.1, subd. (a); see Stats. 1993, ch. 456, § 13, pp. 2534-2535
[amending previous version of § 917.1, in part by adding the language in subd. (a)(2) and (3) ].)


The amended judgment included awards for damages ($208,500), attorney fees ($689,310.04),
and costs ($50,591.69). Totaled up, Parent was ordered to pay Quiles $948,401.73. No costs were
awarded pursuant to section 998 (e.g., expert witness fees). Nor were costs awarded pursuant to
section 1141.21 (i.e., costs and fees arising out of a trial de novo in a limited civil matter).


The judgment was clearly a money judgment under section 917.1, subdivision (a)(1), which needed
to be bonded for a stay of enforcement to occur. An appropriate undertaking would amount to at
least one and one-half times the judgment. (See § 917.1, subd. (b).) And the undertaking would
be calculated based on the entire judgment ($948,401.73), not just the damages award. (Vadas v.
Sosnowski (1989) 210 Cal.App.3d 471, 473, 258 Cal.Rptr. 374 [“costs shall be part of the amount
of the judgment for purposes of the undertaking”]; see § 917.1, subd. (d) [“Costs awarded by the
trial court under Chapter 6 (commencing with Section 1021) of Title 14 shall be included in the
amount of the judgment or order for the purpose of applying paragraph (1) of subdivision (a) and
subdivision (b).”].) 3


3 But compare Gallardo, supra, 84 Cal.App.4th at pages 468-470, 100 Cal.Rptr.2d 884, in
which the court rightly held that the undertaking should be calculated based solely on the
award of $3,000 in expert witness fees pursuant to section 998, not the additional $17,000 in
ordinary costs. The first sentence of section 917.1, subdivision (d), applies only to paragraph
(1) of subdivision (a), not paragraphs (2) or (3).


**863  But Judgments for Costs Alone Need Not be Bonded
[4] If only this case were so simple. There is an exception to the exception requiring money
judgments to be bonded. For nearly 125 years, the “well established” rule in this state has been that
a judgment consisting solely of costs is not a money judgment requiring an undertaking. (Bank of
San Pedro v. Superior Court (1992) 3 Cal.4th 797, 801, 12 Cal.Rptr.2d 696, 838 P.2d 218 (Bank
of San Pedro ); see McCallion v. Hibernia etc. Society (1893) 98 Cal. 442, 445, 33 P. 329.) Our
Supreme Court, construing statutory antecedents of sections 916 and 917.1, was concerned that if
a judgment for costs was deemed to be a money judgment, “virtually every *138  judgment would
be within the scope of [the money judgment exception], and an undertaking would be required to
stay every judgment pending appeal. The exception ... to the automatic stay provision ... would
cease to be an exception; it would subsume the general rule. Such a result could not have been
consistent with the Legislature's intent.” (Bank of San Pedro, at p. 801, 12 Cal.Rptr.2d 696, 838
P.2d 218.)



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS917.1&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS917.1&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS917.1&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7b9b000044381 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS917.1&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989072166&pubNum=0000226&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&fi=co_pp_sp_226_473&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_473 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989072166&pubNum=0000226&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&fi=co_pp_sp_226_473&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_473 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS917.1&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000587504&pubNum=0004041&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4041_468&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_468 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS917.1&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184970&pubNum=0004040&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4040_801&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_801 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184970&pubNum=0004040&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4040_801&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_801 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184970&pubNum=0004040&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184970&pubNum=0004040&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1893002878&pubNum=0000220&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&fi=co_pp_sp_220_445&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_445 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS916&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS917.1&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184970&pubNum=0000661&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&fi=co_pp_sp_661_801&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_801 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184970&pubNum=0000661&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&fi=co_pp_sp_661_801&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_801 





Quiles v. Parent, 10 Cal.App.5th 130 (2017)
215 Cal.Rptr.3d 858, 17 Cal. Daily Op. Serv. 2978, 2017 Daily Journal D.A.R. 2971


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 9


Consistent or not with prior legislators’ intent, this exception was finally codified in 1993 (one
year after the Bank of San Pedro case): “However, no undertaking shall be required pursuant to
this section solely for costs awarded under Chapter 6 (commencing with section 1021) of Title
14.” (§ 917.1, subd. (d); Stats. 1993, ch. 456, § 13, p. 2534 [amending previous version of § 917.1,
in part by adding this sentence].)


This rule alone does not get Parent very far. After all, the court awarded $208,500 in actual
damages against Parent. The amended judgment consisted of more than “costs,” even assuming
that the hefty attorney fee ($689,310.04) and cost ($50,591.69) awards fall within section 917.1,
subdivision (d)—a point discussed in greater detail below.


Parent's solution to this predicament was to pay off the damages award (plus interest) and appeal
only the award of attorney fees and costs. He claims that this maneuver converted what appeared
to be a money judgment into a judgment solely for costs. And he has case law to back up his claim.
(Ziello v. Superior Court (1999) 75 Cal.App.4th 651, 89 Cal.Rptr.2d 398 (Ziello ).)


In Ziello, judgment was entered awarding $62,101.13 in damages to judgment creditors. (Ziello,
supra, 75 Cal.App.4th at p. 653, 89 Cal.Rptr.2d 398.) Postjudgment motion practice resulted
in an order awarding $19,590 in costs and $140,260 in attorney fees to the judgment creditors.
(Ibid.) The judgment debtor appealed only the order awarding attorney fees and costs. (Ibid.) The
judgment debtor arranged for the payment of the damage award and interest. (Id. at pp. 653-654,
89 Cal.Rptr.2d 398.) 4  “These payments left only the costs and attorney's fees awarded by the court
to be paid.” (Ziello, at p. 654, 89 Cal.Rptr.2d 398.) Judgment creditors attempted to enforce the
remainder of the judgment; the trial court issued an ex **864  parte order quashing the writ of
execution. (Ibid.)


4 The Ziello court noted that the parties had waived an argument that this was not a money
judgment because the disputed funds were in the custody of the court. The case was analyzed
as if it were a money judgment under section 917.1. (Ziello, supra, 75 Cal.App.4th at p. 654,
fn. 1, 89 Cal.Rptr.2d 398.)


[5] The Ziello court denied judgment creditors’ petition for writ of mandate. (Ziello, supra, 75
Cal.App.4th at p. 656, 89 Cal.Rptr.2d 398.) The judgment debtor “did not appeal from the judgment
which, when rendered, was blank with respect *139  to the amount of costs, including attorney's
fees. It was careful to appeal only from the ... order which determined that [judgment creditors]
were the prevailing parties (and hence entitled to costs), and specifying the amount of costs and
fees.” (Id. at p. 655, 89 Cal.Rptr.2d 398.) “Since the appeal is limited to the order awarding
costs, including attorney's fees, it is within the exclusion of the final provision of section 917.1,
subdivision (d).” (Ibid.) 5
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5 Again, we are reserving the question of whether attorney fees are “costs” for later in
this opinion. Here, the focus is on whether a judgment debtor may transmogrify a money
judgment into a costs-only judgment by appealing only the postjudgment award of costs.


The analysis in Ziello is brief and unsatisfying. Nonetheless, it has been “good law” since 1999
—our research discloses no criticism of the holding in case law or commentary. And the rule it
announces is more fair than the alternative. A costs-only defense judgment need not be bonded
by a losing plaintiff. (§ 917.1, subd. (d).) However, if Ziello is wrong, a losing defendant must
bond the costs portion of a judgment—even if he or she chooses to appeal solely the award of
costs and satisfies the damages award. 6  Ziello puts plaintiffs and defendants on the same footing
with regard to costs awards under section 917.1, subdivision (d). (See Bank of San Pedro, supra,
3 Cal.4th at pp. 804-805, 12 Cal.Rptr.2d 696, 838 P.2d 218 [equalizing treatment of plaintiffs and
defendants is an important policy factor to consider when interpreting § 917.1].) We therefore
agree with the holding in Ziello.


6 It is unclear whether Ziello actually requires an appellant to satisfy the damages portion of
the judgment to obtain the benefit of its rule. Perhaps all that is needed is a notice of appeal
limited to the costs award. Here, like the appellant in Ziello, Parent satisfied the damages
portion of the judgment. In our view, the satisfaction of the damages portion of the judgment
should be a condition precedent to gaining the benefit of the section 917.1, subdivision (d),
automatic stay.


Applying Ziello to the facts here, it is clear that Parent is appealing only the awards of attorney
fees and costs and not the underlying damage award. Parent has satisfied the underlying damage
award. If the remaining attorney fees and costs are “costs” under section 917.1, subdivision (d),
Parent is entitled to an automatic stay without posting an undertaking.


We therefore must determine whether the costs and attorney fees awarded here are “costs awarded
under Chapter 6 ... of Title 14.” (§ 917.1, subd. (d).)


What Costs Comprise a “Costs-Only” Judgment?
Chapter 6 of Title 14 of the Code of Civil Procedure includes sections 1021 through 1038. “Except
as otherwise expressly provided by statute, a prevailing party is entitled as a matter of right to
recover costs in any action or proceeding.” (§ 1032, subd. b).)


*140  The current version of section 1033.5, subdivision (a) features a list of 16 categories of
items “allowable as costs under Section 1032....” (See, e.g., § 1033.5, subd. (a)(1) [“Filing, motion,
and jury fees”], (3)(A) [“Taking, video recording, and transcribing necessary depositions”], (4)
[“Service of process”], (11) [“Court reporter fees”].)
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**865  Attorney fees are allowable as costs, “when authorized by any of the following: [¶] (A)
Contract. [¶] (B) Statute. [¶] (C) Law.” (§ 1033.5, subd. (a)(10); see also § 1021, Civ. Code, § 1717,
subd. (a) [when authorized by contract, “attorney's fees ... shall be an element of the costs of suit”];
Santisas v. Goodin (1998) 17 Cal.4th 599, 606, 71 Cal.Rptr.2d 830, 951 P.2d 399 [“recoverable
litigation costs do include attorney fees, but only when the party entitled to costs has a legal basis,
independent of the cost statutes and grounded in an agreement, statute, or other law, upon which
to claim recovery of attorney fees”].)


Indeed, the majority of the sections included in Chapter 6 of Title 14 explicitly authorize the award
of attorney fees in specific types of cases, though none of these sections applies to the case at
hand. (See §§ 1021.4 [defendant suffers felony conviction for conduct at issue], 1021.5 [success
in public interest litigation], 1021.6 [implied indemnity claim], 1021.7 [action for damages arising
out of performance of peace officer duties], 1021.8 [awards to Attorney General in certain
actions], 1021.9 [certain trespassing actions], 1021.10 [actions for failure to comply with federal
law regarding sale of cigarettes], 1028.5 [actions between small businesses and state regulatory
agencies], 1029.8 [action against unlicensed persons], 1031 [certain actions for recovery of wages],
1036 [inverse condemnation], 1038 [bad faith actions brought under Government Claims Act
(Gov. Code, § 810 et seq.) ].)


[6] At the very least, the plain language of section 917.1, subdivision (d), suggests that many
attorney fee awards can be part of a “costs-only” judgment that need not be bonded to stay
an appeal. Case law bears this point out. (See Chapala Management Corp. v. Stanton (2010)
186 Cal.App.4th 1532, 1546-1547, 113 Cal.Rptr.3d 617 [statutory attorney fees] (Chapala );
Ziello, supra, 75 Cal.App.4th at pp. 653-655, 89 Cal.Rptr.2d 398; Nielsen v. Stumbos (1990) 226
Cal.App.3d 301, 304-305, 276 Cal.Rptr. 272 [contractual attorney fees].) 7


7 Of course, attorney fees are not always recovered as costs pursuant to a postjudgment motion.
Sometimes, attorney fees from a prior case are recovered as actual damages. (See, e.g., Mega
RV Corp. v. HWH Corp. (2014) 225 Cal.App.4th 1318, 1337-1340, 170 Cal.Rptr.3d 861
[tort of another doctrine]; Pace v. Hillcrest Motor Co. (1980) 101 Cal.App.3d 476, 478, 161
Cal.Rptr. 662 [malicious prosecution action].) Another exception to the “attorney fees as
costs” framework is a sanctions award, which can be an appealable order in its own right
and can be entered against a party and that party's attorney. (Banks v. Manos (1991) 232
Cal.App.3d 123, 129, 283 Cal.Rptr. 318 [“An award of sanctions is more like a money
judgment than it is like costs”].) But in the case before us, Quiles recovered her attorney fees
and other costs pursuant to postjudgment motion practice.


*141  Chapala is the most recent authority opining on this question. A homeowners’ association
won injunctive relief against defendant homeowners to enforce a rule concerning the color of
windows. (Chapala, supra, 186 Cal.App.4th at pp. 1534-1535, 1540, 113 Cal.Rptr.3d 617.)
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Though there were no damages, the court awarded the association attorney fees and costs. (Id. at p.
1540, 113 Cal.Rptr.3d 617.) The homeowners did not bond their appeal; they sought supersedeas
relief from the appellate court when the trial court refused to stay enforcement of the judgment.
(Id. at p. 1541, 113 Cal.Rptr.3d 617.) The appellate court held that the homeowners were entitled to
supersedeas relief because the attorney fees were costs as authorized by statute, Civil Code section
1354. (Chapala, at pp. 1546-1547, 113 Cal.Rptr.3d 617.)


Turning back to costs other than attorney fees, section 1033.5, subdivision (b), sets forth a list of
five items that “are not **866  allowable as costs, except when expressly authorized by law: [¶]
(1) Fees of experts not ordered by the court. [¶] (2) Investigation expenses in preparing the case
for trial. [¶] (3) Postage, telephone, and photocopying charges, except for exhibits. [¶] (4) Costs in
investigations of jurors or in preparation for voir dire. [¶] (5) Transcripts of court proceedings not
ordered by the court.” (Italics added.) Thus, even seemingly prohibited costs under section 1033.5
can be awarded as costs if they are otherwise expressly authorized by law.


Moreover, there are two subtly different catchall provisions for the recovery of costs. First, costs
may include “[a]ny other item that is required to be awarded to the prevailing party pursuant to
statute as an incident to prevailing in the action at trial or on appeal.” (§ 1033.5, subd. (a)(16).)
Second, “[i]tems not mentioned in this section and items assessed upon application may be allowed
or denied in the court's discretion.” (§ 1033.5, subd. (c)(4).)


In sum, the applicable statutes are complex, but very little appears to be absolutely excluded from
classification as a “cost” by the language of section 1033.5. Based solely on reading the applicable
statutes, there is a reasonable argument that nearly all postjudgment awards of costs in California
courts should be subject to the automatic stay of section 917.1, subdivision (d), including attorney
fees and unusual costs particular to specific statutes or contracts. The only obvious exceptions
would be those stated in the statute, section 998 and section 1141.21 costs. (§ 917.1, subd. (a).)


Indeed, one court essentially stated this sensible rule just prior to the amendment of section 917.1
in 1993: “There is no reason for the courts to become mired in a microscopic examination of a
successful party's cost bill *142  in order to evaluate whether any particular cost item is usual or
unusual, typical or nontypical or ‘routine’ or ‘non-routine.’ A bright line rule that all costs, which
are expressly authorized to be awarded under the provisions of section 1033.5, shall be treated
alike for purposes of applying section 916, is reasonable and simple to apply. Such a rule will
enable trial courts to resolve issues ... without expensive and time consuming litigation.” (Pecsok
v. Black (1992) 7 Cal.App.4th 456, 462, 9 Cal.Rptr.2d 12 (Pecsok ); id. at pp. 458-459, 462-463, 9
Cal.Rptr.2d 12 [judgment consisting of attorney fees, costs, and additional “ ‘litigation expenses’
” authorized by contract, including expert witness fees, was stayed without the need for an
undertaking].)
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The Source of Confusion
Mere months later, our Supreme Court held that a costs-only judgment, which included expert
witness fees awarded under section 998, was not stayed pending appeal without an undertaking.
(Bank of San Pedro, supra, 3 Cal.4th at pp. 803-805, 12 Cal.Rptr.2d 696, 838 P.2d 218.) In doing
so, the court disapproved of Pecsok to the extent it was contrary to this new holding. (Id. at p. 803,
fn. 4, 12 Cal.Rptr.2d 696, 838 P.2d 218.)


At the time, section 917.1 neither specifically addressed expert witness fees under section 998
(cf. § 917.1, subd. (a)(2)) nor included the rule that a costs-only judgment is stayed without an
undertaking (cf. § 917.1, subd. (d)). The previous version of section 917.1 was a blank canvas for
purposes of applying the court-made rule that costs-only judgments are stayed without the need
for a bond: “(a) The perfecting of an appeal shall not stay enforcement of the judgment or order
in the trial court if the judgment or order is for money or directs the payment of money, whether
consisting of a special fund or not, and whether payable by the appellant or another party to the
action, unless an undertaking is given. **867  [¶][¶][¶] (d) Costs awarded by the trial court under
Chapter 6 (commencing with Section 1021) of Title 14 shall be included in the amount of the
judgment or order for the purpose of applying subdivisions (a) and (b).” (Stats. 1986, ch. 1174,
§ 1, pp. 4172-4173.)


The Bank of San Pedro court reasoned that the premise of its prior jurisprudence was to avoid
negating the general rule that a perfected appeal stays enforcement of a judgment. “The same
rationale does not apply to an award of expert witness fees or other costs under section 998,
subdivision (c) because such an award is neither routine nor incidental to the judgment.” (Bank of
San Pedro, supra, 3 Cal.4th at p. 803, 12 Cal.Rptr.2d 696, 838 P.2d 218.) Section 998 costs are
not awarded in every case. They are “non-routine” because they can (in certain cases) be awarded
to a losing party and they are always discretionary rather than by right. (Bank of San Pedro, at
p. 803, 12 Cal.Rptr.2d 696, 838 P.2d 218.) Returning to the language of the statute (as it existed
in 1992), the court noted that “a judgment directing the payment of expert witness fees is—by
any practical or semantic measure—a judgment directing the payment of money....” (Id. at p. 804,
12 Cal.Rptr.2d 696, 838 P.2d 218.) Of *143  course, so is a judgment directing the payment of
ordinary costs. But requiring an expert witness fees judgment to be bonded would not “virtually
eviscerate[ ] section 916.” (Ibid.) The court added that its holding would vindicate the policy of
section 998 to encourage settlement by equalizing the treatment of plaintiffs and defendants—it
would reduce a plaintiff's incentive to settle if he or she realized there would be no potential need
for an undertaking for an award of costs under section 998. (Bank of San Pedro, at pp. 804-805,
12 Cal.Rptr.2d 696, 838 P.2d 218.)


Thus, in 1992, our Supreme Court established a framework for analyzing whether particular
categories of costs are money judgments or costs-only judgments. The black letter rule taken away
from the case was that a court must decide whether the particular costs in question are “routine” or



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184970&pubNum=0004040&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4040_803&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_803 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992111229&pubNum=0004041&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184970&pubNum=0000661&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184970&pubNum=0000661&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS917.1&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS917.1&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d86d0000be040 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS917.1&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS917.1&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184970&pubNum=0004040&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184970&pubNum=0004040&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4040_803&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_803 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184970&pubNum=0004040&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4040_803&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_803 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184970&pubNum=0000661&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&fi=co_pp_sp_661_803&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_803 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184970&pubNum=0000661&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&fi=co_pp_sp_661_803&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_803 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184970&pubNum=0000661&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184970&pubNum=0000661&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS916&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184970&pubNum=0004040&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184970&pubNum=0000661&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&fi=co_pp_sp_661_804&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_804 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184970&pubNum=0000661&originatingDoc=Ic5a3ebb0135d11e78e18865f4d27462d&refType=RP&fi=co_pp_sp_661_804&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_804 





Quiles v. Parent, 10 Cal.App.5th 130 (2017)
215 Cal.Rptr.3d 858, 17 Cal. Daily Op. Serv. 2978, 2017 Daily Journal D.A.R. 2971


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 14


“nonroutine.” (See, e.g., Chapala, supra, 186 Cal.App.4th at p. 1546, 113 Cal.Rptr.3d 617 [“we
conclude ... the attorney fees awarded are a routine or incidental item of costs, awarded as a matter
of right to the prevailing party”]; Dowling v. Zimmerman (2001) 85 Cal.App.4th 1400, 1432, 103
Cal.Rptr.2d 174 [“An award of reasonable attorney fees and costs under the anti-SLAPP statute
cannot be construed as an award of routine or incidental costs subject to the automatic stay rule”];
see also Behniwal v. Mix (2007) 147 Cal.App.4th 621, 633-634, 54 Cal.Rptr.3d 427.) The bright
line approach of Pecsok was relegated to ignominy by a footnote. (Bank of San Pedro, supra, 3
Cal.4th at p. 803, fn. 4, 12 Cal.Rptr.2d 696, 838 P.2d 218.)


A Simpler Approach
It seems to us, however, that the general thrust of Pecsok was only slightly before its time. In 1993,
the Legislature amended section 917.1 to “revise the circumstances in which an undertaking is
required in order for the enforcement of a judgment or order to be stayed on appeal, and instances in
which attorney's fees are allowed as costs.” (Legis. Counsel's Dig., Assem. Bill No. 58 (1993-1994
Reg. Sess.) 5 Stats. 1993, Summary Dig. p. 173 [introduction to amendments].)


Section 917.1, subdivision (a) was amended to include three paragraphs, one of which explicitly
required a bond to stay a judgment consisting of “[c]osts awarded pursuant to Section 998 which
otherwise would not have been awarded as costs pursuant to Section 1033.5.” (§ 917.1, subd. (a)
(2); Stats. 1993, ch. 456, § 13, p. **868  2534.) This codified the narrow holding of Bank of San
Pedro. But it is now clear that an expert witness fee award under section 998 is not, on its own, a
money judgment under section 917.1, subdivision (a)(1). Instead, it resides in a separate category
of judgments and orders that require a bond for a stay on appeal. (§ 917.1, subd. (a)(2).) And the
Legislature did not create any additional categories of costs to which this *144  rule applied, other
than section 1141.21 costs (which, like § 998 costs, clearly are inapplicable to this case). (§ 917.1,
subd. (a)(3).) The intent of this amendment was to “require an undertaking or a bond to be filed for
a stay of enforcement of an order for extraordinary costs awarded pursuant to specified [Code of
Civil Procedure] sections.” (Sen. Com. on Judiciary, Analysis of Assem. Bill No. 58 (1993-1994
Reg. Sess.) as amended Aug. 16, 1993, p. 2, italics added.)


Moreover, section 917.1, subdivision (d), was amended to codify the costs-only judgment rule:
“[N]o undertaking shall be required pursuant to this section solely for costs awarded under Chapter
6 (commencing with section 1021) of Title 14.” (§ 917.1, subd. (d); Stats. 1993, ch. 456, § 13,
p. 2535.) The current statute does not state that the rule applies only to “routine” costs. The
current statute does not state that the rule applies only to awards of costs that are mandatory,
nondiscretionary, and/or reciprocal. (Cf. Dowling v. Zimmerman, supra, 85 Cal.App.4th at pp.
1432-1433, 103 Cal.Rptr.2d 174 [mandatory anti-SLAPP attorney fees for moving party are not
routine because they are not reciprocal].) Instead, the current statute states that “no undertaking
shall be required ... solely for costs awarded” under section 1021 et seq. (§ 917.1, subd. (d).)
As suggested by the analysis above (ante, pp. 138–142), there are many categories of costs
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referenced in sections 1021 to 1038 that are nonroutine, discretionary, and/or nonreciprocal. (See,
e.g., § 1021.5 [discretionary, nonreciprocal attorney fee authorization for public interest litigation
based on complicated multifactor test], § 1038 [nonreciprocal payment of defense costs, including
attorney fees and expert witness fees, when plaintiff brings Government Claims Act action in bad
faith].)


[7] There is no longer any need to rely on the original purpose of the courts in creating the costs-
only judgment rule. By way of the 1993 amendments, the Legislature made it possible to apply the
law in this area by determining, simply enough, whether the costs at issue are awarded pursuant
to sections 1021 to 1038. Obviously, we do not and could not disagree with Bank of San Pedro,
supra, 3 Cal.4th 797, 12 Cal.Rptr.2d 696, 838 P.2d 218 and its interpretation of pre-1993 law.
Instead, we conclude that much of the specific analysis and rationale of Bank of San Pedro was
superseded by 1993 amendments to the Code of Civil Procedure.


A reasonable objection might be raised that the distinction between damages judgments and costs
judgments makes little sense in a case like the instant one, where the attorney fee award triples
the amount of actual damages. 8  But regardless of whether section 917.1 in isolation has drawn
the right balance, it must be noted that trial courts have discretion to impose an *145  undertaking
requirement with regard to a judgment solely for costs. (§ 917.9, subd. (a)(3) [discretionary stay
allowed if “[t]he judgment against appellant is solely **869  for costs awarded to the respondent
by the trial court pursuant to Chapter 6 (commencing with Section 1021) of Title 14”].) This
language was also added to the Code of Civil Procedure in 1993. (Stats. 1993, ch. 456, § 14,
p. 2535.) It fits hand in glove with a liberal costs-only judgment rule. In a case where the costs
judgment is large or the danger of asset dissipation is acute, a trial court can mitigate any injustices
arising from the costs-only judgment rule. (See Assem. Com. on Judiciary, Analysis of Assem. Bill
No. 58 (1993-1994 Reg. Sess.) § V, p. 6. [after bullet point indicating amendment would codify
Bank of San Pedro for specified statutes, the next bullet point indicates that the § 917.9 amendment
would “give the trial court the discretion to condition a stay of an award of costs in all other cases
upon the filing of a sufficient bond or undertaking”].)


8 Perhaps the Legislature should consider adding a new subdivision to section 917.1,
subdivision (a), requiring awards of attorney fees to be bonded (like fees under § 998 and
§ 1114.21). Or perhaps the Legislature should consider requiring a bond for any award of
costs in excess of a fixed amount (e.g., $50,000, $100,000 ...).


No argument was made here or below that a discretionary undertaking should be imposed under
section 917.9. Many of the points made by Quiles in opposition to this supersedeas petition (e.g.,
Parent's alleged bad faith in managing the underlying litigation, Parent's alleged attempts to arrange
his financial affairs to become judgment proof, the underlying purposes of the FLSA to empower
employees in litigation against employers), are better directed to the trial court's discretion under
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section 917.9. We are determining whether Parent is entitled to prevail on the discrete legal issue
presented.


The Instant Case—Costs-Only Judgment or Money Judgment?
The court granted in part and denied in part Parent's motion to tax costs sought by Quiles in her
costs memorandum. The court awarded costs in the amount of $50,591.69. This award consisted
of the following categories: motion and filing fees; service and postage fees; transportation
and lodging; copying costs; exhibit costs; mediation costs; transcripts not ordered by the court;
investigation costs; and deposition costs.


The court granted in part Quiles’ motion for attorney fees, eliminating some of the requested
amounts as unreasonable or not supported by law. The court ultimately awarded $689,310.04 in
attorney fees.


Much of the parties’ analysis focuses on the routine/nonroutine dichotomy. As discussed above,
our concern is whether the attorney fees and other costs were awarded under sections 1021 to 1038.


[8] State procedural rules apply to federal causes of action in state court, unless the federal right is
defeated thereby. *146  (Felder v. Casey (1988) 487 U.S. 131, 138, 108 S.Ct. 2302, 101 L.Ed.2d
123.) Generally speaking, the use of California postjudgment procedures to recover attorney fees
and costs authorized by a federal statute does not appear to be inconsistent with federal law. (See
Gill v. Hughes (1991) 227 Cal.App.3d 1299, 1310, 278 Cal.Rptr. 306 [assessing award of attorney
fees under 42 U.S.C. § 1988 in state court postjudgment proceedings].)


Recall that the operative FLSA statute required the court to award Quiles attorney fees and costs.
(29 U.S.C. § 216(b) [“The court in such action shall, in addition to any judgment awarded to the
plaintiff or plaintiffs, allow a reasonable attorney's fee to be paid by the defendant, and costs of
the action”].)


At first glance, it certainly looks like the FLSA deems attorney fees and costs to be something
apart from the damages awarded as part of an initial money judgment. The statute requires the
award of attorney fees and costs “in addition to any judgment.” (29 U.S.C. § 216(b), italics added;
see **870  Gortat v. Capala Bros., Inc. (2d Cir. 2015) 795 F.3d 292, 295 [reviewing postjudgment
award of attorney fees and costs to prevailing employee under 29 U.S.C. § 216(b) ].) And the
postjudgment proceedings authorized by the California Rules of Court and section 1021 et seq.
provide a mechanism to allow Quiles to recover the attorney fees and costs authorized by 29 United
States Code section 216(b). The trial court was rightly operating under California state procedural
rules in entertaining Quiles’ request for attorney fees and costs.
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But there is a statutory hiccup for Parent. Clearly, attorney fees authorized by statute are allowable
as costs under section 1033.5, subdivision (a)(10)(B). However, section 1033.5, subdivision (c)
(5)(A), states: “If a statute of this state refers to the award of ‘costs and attorney's fees,’ attorney's
fees are an item and component of the costs to be awarded and are allowable as costs....” (Italics
added.) By negative inference, one might posit that attorney fees authorized by a statute not of this
state are not an item and component of costs. The FLSA is decidedly not a “statute of this state.”
Thus, there is at least a plausible statutory argument that the attorney fees awarded here were not
awarded as costs pursuant to section 1021 et seq.


On the other hand, attorney fees can also be costs when authorized by “[l]aw.” (§ 1033.5, subd. (a)
(10)(C).) There is no language in section 1033.5 to suggest that such “[l]aw” is limited to “law of
this state.” Even assuming the Legislature meant to distinguish between federal and state statutes
(a doubtful proposition), there is still a broad backstop to prevent the attorney fees in cases like
the instant one from being assigned to a nether region outside the framework of section 1033.5.


*147  As to the $50,591.69 in costs, the trial court found “that federal law applies to the extent
it permits recovery of types of costs above [section] 1033.5.” The statute at issue (29 U.S.C. §
216(b)) does not specifically discuss the types of costs to be awarded, but federal case law supports
awarding a broad measure of costs, not limited by statutory lists of generally allowable costs.
(Smith v. Diffee Ford-Lincoln-Mercury, Inc. (10th Cir. 2002) 298 F.3d 955, 968-969 [FLSA costs
include “reasonable out-of-pocket expenses” beyond those normally allowed under federal rules];
see also Herold v. Hajoca Corp. (4th Cir. 1988) 864 F.2d 317, 323 [“where attorney's fees are
expressly authorized by statute (as they are in 29 U.S.C. § 216(b)),[ ] the trial court is not limited to
[ordinary costs], but, in addition, has authority to include litigation expenses as part of a ‘reasonable
attorney's fee’ ” (fn. omitted) ].)


The petition takes issue with the court awarding postage and copying costs, investigation costs,
and travel costs and meals unrelated to depositions. The petition claims these costs are not allowed
under section 1033.5. (See § 1033.5, subd. (b)(2) [investigation expenses in preparing for trial not
allowed unless expressly authorized by law], (3) [postage, telephone, and photocopying charges,
except for exhibits, not allowed unless expressly authorized by law].) It does not appear that
29 United States Code section 216(b) itself expressly authorizes these costs as an incident to
prevailing. To the extent these discretionary costs can be recovered under federal substantive
law (e.g., cases interpreting 29 U.S.C. § 216(b)) but generally cannot be recovered under section
1033.5, Quiles’ position that the supersedeas petition should be denied is strengthened. Of course,
the counterargument is that these costs are “expressly authorized by law” (§ 1033.5, subd. (b))
and are therefore recoverable notwithstanding the illusory proscriptions contained within section
1033.5, subdivision (b). 9
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9 To be clear, we take no position on the merits of this question (i.e., are these authorized
costs?). That will be decided in the decision on appeal.


**871  [9] In addition, there is no equivalent in federal procedure to the California rule
automatically staying a costs-only judgment. (See Fed. Rules Civ. Proc., rules 54, 62, 28
U.S.C.) “Enforcement of a final judgment is not generally stayed during the pendency of an
appeal.” (American Color Graphics, Inc. v. Travelers Prop. Cas. Ins. Co. (N.D.Cal. May 22, 2007,
No. C 04-3518) 2007 WL 1520952, 2007 U.S.Dist. Lexis 40600.) Federal courts have discretion
to stay enforcement without a bond or with a reduced bond. (Lightfoot v. Walker (7th Cir. 1986)
797 F.2d 505, 506-507.) This differentiation in federal and state law also lends some support to
a conclusion that an award of attorney fees and costs (in excess of those allowed by § 1033.5)
pursuant to a federal statute should not be treated as “costs awarded under Chapter 6 (commencing
*148  with Section 1021) of Title 14.” (§ 917.1, subd. (d).) FLSA plaintiffs’ rights under that
statute should not be impaired because of their choice of a state court.


[10] In sum, there are substantial arguments supporting Quiles’ position. But there are even
stronger arguments in support of Parent. The analytical framework for section 917.1 cases
developed above greatly simplifies this area of law by placing the language of the relevant statutes
at the forefront. A cost is a cost, unless specifically excepted in section 917.1, subdivision (a).
Though somewhat ambiguous, the best interpretation of section 1033.5 is that costs awarded under
a federal statute and federal case law are still costs for purposes of state law. (§ 1033.5, subds. (a)
(16), (b), (c)(4).) And California law provides for a discretionary undertaking (§ 917.9, subd. (a)
(3)) for litigants like Quiles, who have recovered substantial attorney fee awards in state court.
Though the default setting may be different than the procedure in federal court, section 917.1 does
not undermine Quiles’ substantive rights.


DISPOSITION


Let a writ of supersedeas issue staying enforcement of the remaining amount owed on the
judgment, which consists of attorney fees and costs awarded to Quiles and against Parent. The
temporary stay imposed by this court on February 16, 2017, shall remain in place pending finality
of this opinion.


The stay of enforcement proceedings shall not apply to any orders deemed necessary by the trial
court to recall or quash writs of execution and levies previously issued. Nor shall the stay of
enforcement proceedings apply to any motion brought or relief provided under section 917.9. This
court does not intend to express any view as to the merits of any potential motion under section
917.9.
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142 Cal.App.4th 83
Court of Appeal, First District, Division 2, California.


Michael RAY, Plaintiff and Appellant,
v.


Barbara GOODMAN et al., Defendants and Respondents.


No. A112661.
|


Aug. 21, 2006.


Synopsis
Background: Plaintiff brought personal injury action against property owners, and after plaintiff's
two settlement offers were rejected, jury awarded plaintiff over $900,000 plus prejudgment
interest. The Superior Court, Alameda County, No. 2002069487, Horace Wheatley, J., entered
postjudgment award of prejudgment interest from date of second settlement offer. Plaintiff
appealed.


[Holding:] The Court of Appeal, Haerle, J., held that as issue of first impression, plaintiff was
entitled to prejudgment interest from date of first offer.


Reversed and remanded with instructions.


West Headnotes (2)


[1] Interest Torts;  wrongful death
Personal injury plaintiff, who made two rejected statutory settlement offers to defendant
property owners, and who obtained judgment in jury trial exceeding both offers, was
entitled to prejudgment interest from date of first offer, rather than date of second offer,
under language of personal injury interest statute. West's Ann.Cal.C.C.P. § 998; West's
Ann.Cal.Civ.Code § 3291.


See 6 Witkin, Cal. Procedure (4th ed. 1997) Proceedings Without Trial, § 86A; 7 Witkin,
Cal. Procedure (4th ed. 1997) Judgment, §§ 112, 272; Weil & Brown, Cal. Practice Guide:
Civil Procedure Before Trial (The Rutter Group 2006) ¶ 12:627.1 (CACIVP Ch. 12(II)-C);
Wegner et al., Cal. Practice Guide: Civil Trials and Evidence (The Rutter Group 2005) ¶
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17:124 et seq. (CACIVEV Ch. 17-D); Cal. Jur. 3d, Costs, § 23 et seq.; Cal. Civil Practice
(Thomson/West 2003) Procedure, § 27:24.


3 Cases that cite this headnote


[2] Evidence Legislative history
To determine whether personal injury plaintiff, who submitted two offers to compromise
and obtained judgment exceeding both offers, was entitled to prejudgment interest from
date of first or second offer, the Court of Appeal would take judicial notice of legislative
history of personal injury interest statute. West's Ann.Cal.Civ.Code § 3291.


Attorneys and Law Firms


**660  Andrew J. Kopp, Oakland, for Plaintiff and Appellant.


Kenneth Simoncini, Marilyn Winters, Simoncini & Associates, San Jose, for Defendants and
Respondents.


HAERLE, J.


*85  I. INTRODUCTION


Appellant, who won a jury verdict of over $900,000 in a personal injury action against the
respondent property owners, appeals from a post-judgment order of the trial court awarding him
pre-judgment interest from the date of his second, not his first, Code of Civil Procedure section 998
(section 998) settlement offer to respondents. He claims this order is inconsistent with the language
of Civil Code section 3291 (section 3291) and, further, that several cases expressly holding that
only the last section 998 offer is valid are inapplicable to the facts of this case. We agree and hence
reverse the trial court's order. 1


1 We do so notwithstanding the fact that this court was advised, a few days before oral
argument, that the parties had agreed to settle the case. We were subsequently presented
with a motion by appellant to dismiss this appeal, a motion which we denied because we
concluded that the issue presented, being essentially a matter of first impression, deserved
a published opinion.
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II. FACTUAL AND PROCEDURAL BACKGROUND


According to his complaint filed in October 2002, a little less than a year earlier appellant was
injured when he fell on a “dangerous stairway” attached to property owned by the respondents. His
complaint alleged both premises *86  liability and general negligence and named as defendants
the owners of the property, then Barbara Goodman and her husband, Richard Goodman.


On December 2, 2003, while the case was pending, appellant served section 998 offers offering
to settle the case for **661  $400,000 from each defendant. Two days later, the defendants issued
and served their own joint section 998 offer offering to settle the case for $20,001. None of these
offers were accepted and hence all were rejected by operation of law. (See § 998, subd. (b)(2).)


On March 14, 2004, defendant Richard Goodman died. Appellant thereafter filed an amendment
to his complaint substituting the Estate of Richard Goodman as a defendant in lieu of Richard
Goodman.


On May 11, 2004, appellant served a second section 998 offer on both defendants, i.e., Barbara
Goodman and the Estate of Richard Goodman, for a total amount of $400,000. On October 1, 2004,
respondents issued their second section 998 offer for $75,001. Again, neither offer was accepted
and hence expired by operation of law.


The case went to trial before a jury in October 2004. On October 28, 2004, the jury returned a
verdict in favor of appellant for $919,102. Judgment was entered in his favor for this amount “plus
statutory costs and pre-judgment interest” on November 12, 2004.


Appellant filed a memorandum of costs on December 1, 2004; respondents filed a motion to
tax costs 13 days later. The hearing on the latter motion was continued several times and finally
occurred on May 26, 2005. At that hearing, the trial court apparently ordered—or at least allowed—
the parties to file supplemental briefs concerning the issue (among others) of the date pre-judgment
interest commenced to accrue under sections 998 and 3291. It then ordered the hearing continued
until June 10, 2005.


The parties filed such supplemental briefs. Appellant argued that pre-judgment interest
commenced to accrue as of the date of his first section 998 offer, i.e., December 2, 2003.
Respondents argued that such interest accrued as of the date of appellant's second section 998
offer, May 11, 2004, over five months later.


A further hearing on the motion to tax costs took place, as scheduled, on June 10, 2005, after which
the court took the matter under submission. By an order filed October 17, 2005, the trial court
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agreed with respondents' position and ordered that pre-judgment interest accrued from the date of
the second plaintiff's section 998 offer, i.e., May 11, 2004, only.


*87  Judgment was entered based on this order on November 29, 2005. Appellant filed a timely
notice of appeal from the order granting respondents' motion to tax costs on December 22, 2005.


III. DISCUSSION


[1]  The issue before us is one of first impression: when there are two successive unaccepted
section 998 offers tendered by a successful plaintiff in personal injury litigation, and that plaintiff
subsequently recovers a judgment in excess of either offer, from the date of which offer does
the pre-judgment interest awarded pursuant to section 3291 begin to run? That issue turns upon
whether the trial court correctly interpreted and applied sections 998 and 3291 and is, therefore,
clearly one of law and subject to our independent review. (Steinfeld v. Foote–Goldman Proctologic
Medical Group, Inc. (1997) 60 Cal.App.4th 13, 17, 70 Cal.Rptr.2d 41; Wilson v. Wal–Mart Stores,
Inc. (1999) 72 Cal.App.4th 382, 389, 85 Cal.Rptr.2d 4 (Wilson ).)


Appellant's argument is based primarily upon the wording of section 3291, a 1982 statute
pertaining strictly to personal injury actions, and which, he contends, mandates that pre-judgment
interest starts accruing as of the date of the first section 998 offer. He points out that the critical
language of section 3291 reads: “If the **662  plaintiff makes an offer pursuant to Section 998 of
the Code of Civil Procedure which the defendant does not accept prior to trial or within 30 days,
whichever occurs first, and the plaintiff obtains a more favorable judgment, the judgment shall
bear interest at the legal rate of 10 percent per annum calculated from the date of the plaintiff's first
offer pursuant to Section 998 of the Code of Civil Procedure which is exceeded by the judgment,
and interest shall accrue until the satisfaction of judgment.” (§ 3291, emphasis added.)


[2]  Appellant's contends that, by this language, the Legislature intended that pre-judgment interest
allowed pursuant to section 998 in personal injury actions would be computed from the date of the
first section 998 offer tendered by the successful plaintiff, even if such an offer were superseded
by others from the same party. In support of this argument, appellant cites some legislative history
(of which we have taken judicial notice) 2  from the enactment of what is now section 3291. This
legislative history indicates that, *88  when what is now section 3291 was making its way through
the Legislature in late 1981 as Senate Bill 203, the wording of the clause regarding when pre-
judgment interest would start accruing varied from time to time. One of the initial versions used
the term “from the date of the initial offer pursuant to section 998,” another talked of the “first
offer of compromise,” and several legislators suggested changing the wording to make interest
start running from the “last offer.” As finally presented to Governor Brown in early 1982, however,
the legislation read as it does now: “first offer pursuant to Section 998.”
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2 Interestingly, the Wilson court was asked to take judicial notice of, apparently, this same
history, but did not. (See Wilson, supra, 72 Cal.App.4th at p. 393, fn. 12, 85 Cal.Rptr.2d 4.)
But that court had what it considered a valid reason for avoiding such: the plaintiff there
had raised her demand the “second time around” and the judgment she recovered, although
greater than her first offer, was less than her second. Thus, and having applied the contract
law principles it did, the Wilson court concluded that application of section 3291 was not
an issue before it. (Ibid.)


For their part, respondents rely on both Wilson, supra, 72 Cal.App.4th 382, 85 Cal.Rptr.2d 4, and
two other cases, one decided by this court in 1968 and one decided by one of our sister courts in
2003, to defend the trial court's ruling in this case.


In Wilson, our colleagues in the Third District affirmed a trial court's order which denied the
winning personal injury action plaintiff both costs (expert witness fees) and pre-judgment interest.
As did appellant in this case, that plaintiff had, prior to trial, filed and served two successive
section 998 offers, the first to settle for $150,000 and the second to settle for $249,000. The jury
subsequently awarded her $175,000 in damages. The trial court entered an order granting the losing
defendant's motion to tax the expert witness fee component of the winning plaintiff's cost bill and
denying her pre-judgment interest. It did so because, it ruled, the plaintiff's “ ‘second CCP § 998
offer in the amount of $249,000 superseded and extinguished Plaintiff's first CCP § 998 offer in the
amount of $150,000 for the purposes of both CCP § 998 and Civil Code § 3291.’ ” (Wilson, supra,
72 Cal.App.4th at p. 388, 85 Cal.Rptr.2d 4.) In affirming this order, the Third District noted, first of
all, that by its terms section 998 is “silent as to the effect of a subsequent statutory offer on a prior
statutory offer” (Wilson, supra, 72 Cal.App.4th at p. 389, 85 Cal.Rptr.2d 4), but then observed that,
in T.M. Cobb Co. v. Superior Court (1984) 36 Cal.3d 273, 204 Cal.Rptr. 143, 682 P.2d 338 (Cobb ),
our Supreme Court had ruled that “ ‘it is **663  appropriate for contract law principles to govern
the offer and acceptance process under section 998.’ ” (Wilson, supra, 72 Cal.App.4th at p. 389,
85 Cal.Rptr.2d 4, quoting Cobb, supra, 36 Cal.3d at p. 280, 204 Cal.Rptr. 143, 682 P.2d 338.) 3


3 The Wilson court observed that the specific “question of whether a subsequent statutory offer
extinguishes a prior offer” was one which the Cobb court had identified as one which could
and should be answered by reference to “ ‘general principles of contract law.’ ” (Wilson,
supra, 72 Cal.App.4th at p. 389, 85 Cal.Rptr.2d 4, quoting Cobb, supra, 36 Cal.3d at p. 279,
204 Cal.Rptr. 143, 682 P.2d 338.) However, Cobb did not involve a subsequent section 998
offer but, rather, the issue of whether a party who had made a section 998 offer could revoke
it prior to its acceptance by the offeree; it held that it could.


The Wilson court then added a second consideration which, it said, reinforced its conclusion that,
for section 998 purposes, the only settlement offer which may be compared with the ultimate
verdict is the last one: “[T]he *89  legislative purpose of section 998 is generally better served by
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a bright line rule in which the parties know that any judgment will be measured against a single
valid statutory offer—i.e., the statutory offer most recently rejected—regardless of offers made
earlier in the litigation. [Citation.] Wilson's argument that the proper measure should be her first
offer could logically be extended to a rule that a party is entitled to section 998 costs if it does
better at trial than it would have under any offer made at anytime before judgment. While a rule
such as that arguably might promote settlement in some cases, its potential for mischief, or at least
confusion, is apparent.” (Wilson, supra, 72 Cal.App.4th at p. 391, 85 Cal.Rptr.2d 4.)


The Wilson court relied heavily on an earlier decision of this court, Distefano v. Hall (1968) 263
Cal.App.2d 380, 69 Cal.Rptr. 691 (Distefano ). There, the offers were made under the predecessor
to section 998, Code of Civil Procedure former section 997, and were made by the defendant in
the magnitude of, respectively, $20,000 and $10,000. Neither offer was accepted, and the plaintiff
recovered damages of $12,559.96, which was an amount in between the defendant's two offers.
We held that, under those circumstances, the proffer of the second settlement offer operated to
revoke the first offer and that, therefore, the plaintiff was not required to pay the defendant's costs
under former section 997. (Id. at pp. 384–385, 69 Cal.Rptr. 691.) More specifically, we “applied to
the statutory offers of compromise the general contract principle that any new offer made prior to
a valid acceptance of the prior offer, extinguished the prior one.” (Wilson, supra, 72 Cal.App.4th
at p. 390, 85 Cal.Rptr.2d 4, summarizing our holding in Distefano.)


The Wilson and Distefano holdings were cited and relied upon most recently in Palmer v. Schindler
Elevator Corp. (2003) 108 Cal.App.4th 154, 133 Cal.Rptr.2d 339 (Palmer ). In that case, a plaintiff
in a personal injury action had made two section 998 offers prior to trial, the second for $500,000
less than the first. Neither was accepted by the defendants, and the plaintiff recovered far more
than either section 998 offer. The trial court found that the plaintiff's second offer was invalid
because it was “improperly directed to all defendants ‘jointly and severally.’ ” (Id. at p. 157,
133 Cal.Rptr.2d 339.) However, both the trial and appellate courts held, that did not mean the
first offer was reinstated, as it was effectively revoked by the very issuance of the second, albeit
invalid, offer. The Palmer court held: “California law also provides that a prior settlement offer
is extinguished by a subsequent settlement offer to the same party. [Citing Wilson and Distefano.]
The trial court properly **664  held that Palmer's July settlement offer to all three defendants,
even though defective for purposes of section 998, extinguished her June settlement offer to
Schindler.” (Palmer, supra, at pp. 157–158, 133 Cal.Rptr.2d 339.)


In response to respondents' reliance on these three cases, appellant notes that none of them address
the issue involved here, which is the date from *90  which pre-judgment interest starts running
when there are two successive section 998 offers made by a personal injury plaintiff and, as was the
case here, the ultimate verdict was in excess of both offers. He is correct: that issue is not discussed
or addressed in either Wilson, Distefano, or Palmer. Further, we think he is also correct that the
holdings in those cases are not controlling here, and that issues of contract law (i.e., to which offer
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is the final judgment to be compared or whether there is a valid section 998 offer outstanding to
which such a judgment may be compared) are not particularly relevant here.


First of all, our decision in Distefano cannot be relied upon as a basis for arguing against the
computation of pre-judgment interest from the date of the first plaintiff's section 998 offer for two
reasons: (1) that case was decided 14 years before the enactment of what is now section 3291
and (2) it involved settlement offers by the defendant, not the plaintiff, and an offer by a plaintiff
is the only scenario contemplated by section 3291. Nor is Wilson controlling because, there, the
judgment ultimately rendered was less than the plaintiff's second offer, which the court ruled was,
under contract law principles, the controlling offer. Thus, per the Wilson court, the plaintiff did not
satisfy “the prerequisite to the application of section 3291” and thus was “not entitled to recover
prejudgment interest.” 4  (Wilson, supra, 72 Cal.App.4th at p. 393, 85 Cal.Rptr.2d 4.)


4 Indeed, it was on this basis that the Wilson court declined to take judicial notice of,
presumably, the same legislative history of which we have taken judicial notice here, i.e.,
she “failed to satisfy the statute's first requirement that she have obtained a judgment more
favorable than her section 998 offer.” (Wilson, supra, 72 Cal.App.4th at p. 393, fn. 12, 85
Cal.Rptr.2d 4.)


Although the actual outcome of Palmer supports respondents' position, we do not regard that case
as particularly pertinent because that court's opinion nowhere discusses either the key terms of
section 3291 or its overall purpose. 5  In any event, to the extent that Palmer is contrary to our
holding herein, we simply disagree with it.


5 Our research has discovered another case in which, similarly to Palmer, the issue of the
language and purpose of section 3291 is nowhere discussed but where the outcome is
supportive of appellant's position here. In Deocampo v. Ahn (2002) 101 Cal.App.4th 758,
125 Cal.Rptr.2d 79, the plaintiffs, a husband and wife, made a combined $1 million first
section 998 offer, after which the remaining single plaintiff, the husband, made a second
section 998 offer for $250,000. (Id. at pp. 767, 769, 779, & fn. 12, 125 Cal.Rptr.2d 79.)
He recovered significantly more than either offer in his ultimate judgment. Without even
considering whether the second section 998 offer revoked the first such offer, the court ruled
that pre-judgment interest under section 3291 ran from the date of the first offer. (Id. at pp.
779–783, 125 Cal.Rptr.2d 79.)
Additionally, at least one unpublished appellate decision has addressed this issue and found,
as we do here, that, notwithstanding the holdings of Wilson and Palmer, in a personal injury
action governed by section 3291 pre-judgment interest should be computed from the date of
the plaintiffs' first section 998 offer, not their second (and smaller) such offer.
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*91  In our view, both the “bright line rule” postulated by Wilson and the principle that basic rules
of contract law apply are correct as long as the pertinent issue or issues—both there and in Cobb
and Distefano **665  —necessarily involve either contract law or the purpose and function of
section 998, e.g.: (1) Does a second section 998 offer from a plaintiff revoke an earlier such offer
from the same plaintiff for purposes of that statute? (Answer: yes, per all of those cases.) (2) If
that offer is more than the ensuing judgment, but the ensuing judgment is less than the first section
998 offer, is the plaintiff entitled to pre-judgment interest? (No, per Wilson, because the first offer
was revoked by the second, and the “prerequisite” for the triggering of section 998 is thus not met
because the ensuing judgment was less than the then-operative second settlement offer made by
the plaintiff.)


But this case presents a different set of facts: the judgment received by the plaintiff exceeded both
of his pretrial section 998 offers, thus clearly triggering pre-judgment interest under section 3291.
The question of the date from which that interest should be computed when a personal injury
plaintiff makes multiple section 998 offers is answered by reference to the clear language of section
3291: from “plaintiff's first offer pursuant to Section 998 of the Code of Civil Procedure.” (§ 3291.)
Put another way, when the issue is whether the benefits of section 998 are available to a plaintiff,
the “bright line rule” of Wilson controls. But when the issue is the date from which pre-judgment
interest should be computed in a personal injury case, the controlling rule is found in the just-
quoted language of section 3291.


Applying that language and computing pre-judgment interest from the date of the plaintiff's first
section 998 offer does not violate the rule that general principles of contract law should govern
which section 998 offers are and are not still effective and when a party may or may not claim the
benefits of section 998. Rather, the application of the critical section 3291 language means that,
even if a personal injury plaintiff's first section 998 offer is considered “revoked” or “superseded”
for purposes of either contract law or the application of section 998, the date of that offer is
nevertheless the proper start date for the computation of pre-judgment interest.


Aside from the clear language of section 3291, the policy underlying both sections mandates
this conclusion. As our Supreme Court has made clear, that policy is the encouragement of the
settlement of litigation, and one way those two statutes do that is to encourage the parties to make
reasonable settlement offers as early as possible in personal injury litigation. (See Gourley v. State
Farm Mut. Auto. Ins. Co. (1991) 53 Cal.3d 121, 126, 3 Cal.Rptr.2d 666, 822 P.2d 374; Lakin
v. Watkins Associated Industries (1993) 6 Cal.4th 644, 663, 25 Cal.Rptr.2d 109, 863 P.2d 179;
see also Hrimnak v. Watkins (1995) 38 Cal.App.4th 964, 980–981, 45 Cal.Rptr.2d 514.) If pre-
judgment interest on *92  behalf of a successful personal injury plaintiff were to run only from that
party's last section 998 offer, it would necessarily discourage that party from making successive,
and lower, section 998 offers, thus significantly reducing the chances of pretrial settlement.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3291&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3291&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3291&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3291&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3291&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3291&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3291&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992033556&pubNum=0000661&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992033556&pubNum=0000661&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993236252&pubNum=0000661&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993236252&pubNum=0000661&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995195445&pubNum=0003484&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If3443e2b314211dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Ray v. Goodman, 142 Cal.App.4th 83 (2006)
47 Cal.Rptr.3d 659, 06 Cal. Daily Op. Serv. 7762, 2006 Daily Journal D.A.R. 11,061


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 9


Nor does this result run the risk of encouraging a personal injury plaintiff to make an unreasonably
high initial section 998 offer for the sole purpose of, hopefully, starting pre-judgment interest
running earlier rather than later. This is so because section 3291 expressly allows pre-judgment
interest only “from the date of the plaintiff's first offer pursuant to Section 998 of the Code of Civil
Procedure which is exceeded by the judgment ....” (§ 3291, emphasis added.)


IV. DISPOSITION


The judgment is reversed and cause remanded to the trial court with instructions **666  to amend
the judgment to add interest to it at the statutory rate from the date of plaintiff's first section 998
offer to the date of his second such offer. Costs on appeal are awarded to appellant.


KLINE, P.J., and LAMBDEN, J., concur.


All Citations


142 Cal.App.4th 83, 47 Cal.Rptr.3d 659, 06 Cal. Daily Op. Serv. 7762, 2006 Daily Journal D.A.R.
11,061


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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47 Cal.App.5th 1105
Court of Appeal, First District, Division 3, California.


Peter REYNOLDS, Plaintiff and Respondent,
v.


FORD MOTOR COMPANY, Defendant and Appellant.


A154811
|


Filed 4/21/2020


Synopsis
Background: Following settlement of buyer's Song-Beverly Consumer Warranty Act claims
against truck manufacturer, the Superior Court, Sonoma County, No. SCV254959, Nancy C.
Shaffer, J., awarded $201,891 in attorney fees to buyer. Manufacturer appealed fee award.


[Holding:] The Court of Appeal, Ioana Petrou, J., held that court could disregard contingent fee
agreement when awarding attorney fees.


Affirmed.


Procedural Posture(s): On Appeal; Motion for Attorney's Fees.


West Headnotes (11)


[1] Costs, Fees, and Sanctions Lodestar or touchstone in general
Trial court assessing attorney fees using the lodestar adjustment method begins with a
touchstone or lodestar figure, based on the careful compilation of the time spent and
reasonable hourly compensation for each attorney involved in the presentation of the case.


4 Cases that cite this headnote


[2] Costs, Fees, and Sanctions Customary or Usual Charges for Similar Services
Reasonable hourly compensation is based on prevailing hourly rates in the community,
thereby anchoring the lodestar calculation of attorney's fees to an objective standard.
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1 Case that cites this headnote


[3] Costs, Fees, and Sanctions Lodestar or touchstone in general
Costs, Fees, and Sanctions Contingency or certainty of compensation; effect of fee
agreement
Once the touchstone or lodestar attorney's fee figure is calculated as the basic fee, it may be
adjusted by the court by applying a multiplier based on factors, including (1) the novelty
and difficulty of the questions involved, (2) the skill displayed in presenting them, (3) the
extent to which the nature of the litigation precluded other employment by the attorneys,
(4) the contingent nature of the fee award. The purpose of such adjustment is to fix a fee
at the fair market value for the particular action.


3 Cases that cite this headnote


[4] Costs, Fees, and Sanctions Enhancements, multipliers, and incentive awards
When adjusting lodestar attorney's fee award, the court in effect determines,
retrospectively, whether the litigation involved a contingent risk or required extraordinary
legal skill justifying augmentation of the unadorned lodestar in order to approximate the
fair market rate for such services.


[5] Antitrust and Trade Regulation Attorney fees
The award of attorney fees under the Song-Beverly Consumer Warranty Act, unlike other
fee-shifting statutes, is limited to actual hours both expended and determined by the court
to be reasonably incurred. Cal. Civ. Code § 1794(d).


2 Cases that cite this headnote


[6] Antitrust and Trade Regulation Attorney fees
The legislative policies as set forth in the Song-Beverly Consumer Warranty Act are in
favor of the prevailing buyer's recovery of all attorney fees reasonably expended, without
limiting the fees to a proportion of any recovery of damages or other monetary relief. Cal.
Civ. Code § 1794(d).


1 Case that cites this headnote


[7] Antitrust and Trade Regulation Attorney fees
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Trial court could disregard contingent fee agreement when awarding attorney's fees under
the Song-Beverly Consumer Warranty Act using the lodestar adjustment method; Act
required court to calculate fees based on actual hours expended, court set the reasonable
hourly rates based on its experience and after a careful review of the issues, court did not
consider the contingency nature of the case as part of its decision to apply a multiplier, Act
did not permit reduction for additional compensation due attorney through contingent fee
agreement, and court did not have any duty to examine contingent fee agreement to ensure
compliance with the Rules of Professional Responsibility. Cal. Civ. Code § 1794(d).


8 Cases that cite this headnote


[8] Antitrust and Trade Regulation Attorney fees
Song-Beverly Consumer Warranty Act's attorney fee provision controls what the losing
defendant must pay, not what the prevailing plaintiff must pay his lawyer. Cal. Civ. Code
§ 1794(d).


1 Case that cites this headnote


[9] Costs, Fees, and Sanctions Contingency or certainty of compensation; effect of fee
agreement
What a plaintiff may be bound to pay and what an attorney is free to collect under a fee
agreement are not necessarily measured by the “reasonable attorney's fee” that a defendant
must pay pursuant to a court order.


1 Case that cites this headnote


[10] Antitrust and Trade Regulation Attorney fees
The Legislature's intent in the Song-Beverly Consumer Warranty Act in allowing for a
prevailing buyer to recover attorney fees, as with most fee-shifting statutes, was to enable
private parties to obtain legal help in seeking redress for violations of the Act; the fee
provision was not intended to replicate exactly the fee an attorney could earn through a
private fee arrangement with his client. Cal. Civ. Code § 1794(d).


[11] Costs, Fees, and Sanctions Presumptions, inferences, and burden of proof
Absent evidence to the contrary, the Court considering award of attorney's fees should
assume that the plaintiff's lawyer has abided by his ethical obligations and avoided the
temptation to place his own interest ahead of his client's.
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Witkin Library Reference: 7 Witkin, Cal. Procedure (5th ed. 2008) Judgment, § 312
[Use of Lodestar Approach.]


**465  Trial Court: Sonoma County Superior Court, Trial Judge: Hon. Nancy Shaffer (Sonoma
County Super. Ct. No. SCV254959)


Attorneys and Law Firms


Rosner, Barry & Babbitt, Hallen D. Rosner, Arlyn L. Escalante, San Diego; The Altman Law
Group, Bryan Charles Altman; Knight Law Group, Steve Mikhov, Lauren Andrea Ungs, Los
Angeles, for Plaintiff and Respondent.


Horvitz & Levy, Lisa Perrochet, John A. Taylor Jr., and Allison W. Meredith, Burbank; Gordon
Rees Scully Mansukhani, Spencer P. Hugret, San Francisco, for Defendant and Appellant.


Opinion


Petrou, J.


*1108  Defendant and appellant Ford Motor Company (Ford) appeals from a July 20, 2018
order awarding plaintiff and respondent Peter *1109  Reynoldsprevailing buyer's attorney fees of
$201,891 under the Song-Beverly Consumer Warranty Act. (Song-Beverly Act; Civ. Code, § 1790
et. seq. 1 ) 2  We affirm.


1 All further unspecified statutory references are to the Civil Code.


2 We deem Ford's July 9, 2018 notice of appeal to be a premature notice of appeal from the
July 20, 2018 order. (Cal. Rules of Court, rule 8.100(d)(e)[Premature Notice of Appeal].)


FACTUAL AND PROCEDURAL BACKGROUND


In 2006, Reynolds purchased a 2005 Ford F-250 truck with a 6.0-liter diesel engine. Over the
next six years, Reynolds had the truck repaired 15 times but it continued to malfunction. In 2013,
Ford denied Reynolds's request that it buy back or replace the truck under the Song-Beverly
Act. Thereafter, Reynolds hired counsel to pursue a lawsuit against Ford. The second amended
complaint, the operative pleading, was filed August 2014 and contained several causes of actions
including one for relief under the Song-Beverly Act; Ford's answer denied all liability.
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Following extensive litigation, the parties settled the case in its entirety in September 2016.
The terms of the settlement provided both that “[Ford] will issue one check, inclusive of all
purported damages incurred by [Reynolds] in the amount of $277,500.00, except attorney's
fees and costs which will be resolved via agreement or motion,” and that Ford agreed to “pay
[Reynolds's] attorney's fees, costs, and expenses pursuant to Civil Code section 1794(d) in an
amount determined by the Court, by way of noticed motion, to have been reasonably incurred by
[Reynolds] in the commencement and prosecution of this action.”


Motion for Attorney Fees


Reynolds filed a motion requesting fees in the aggregate lodestar sum of $308,696.25, comprised
of $205,797.50 for legal services provided by Knight Law Group, LLC (formerly O'Connor and
Mikhov, **466  LLP), and The Altman Law Group plus a lodestar multiplier of 1.5 ($102,898.75).
Reynolds submitted declarations from counsel Brian Altman and Steve Mikhov, verified billing
statements, a National Consumer Law Fee Survey, and 51 court orders and rulings in a variety
of Song-Beverly Act cases approving counsel's requested hourly rates and fee requests. Reynolds
affirmed the case was taken on a contingency fee basis, such that counsel would not be paid at all
if he lost; neither the retainer agreement nor the specific fee terms of the agreement were provided.


Ford opposed, arguing that Reynolds's counsel was not entitled to recover both a contingency
fee and statutory fee, and therefore counsel was required *1110  to reimburse Reynolds for
any statutory fee awarded under the Song-Beverly Act up to the value of the contingency fee.
Reynolds's position was that “[t]he existence of a contingency fee agreement” is not a relevant
factor in determining whether a prevailing party is entitled to recover attorney fees under the Song-
Beverly Act.


The court conducted a lodestar analysis and awarded Reynolds attorney fees in the aggregate
sum of $201,891, based upon compensation for 457.85 hours at reasonable hourly rates ranging
from $225/hour to $500/hour, plus a lodestar multiplier of 1.2, “reasonable and appropriate to
accomplish the salutary objectives of the Song-Beverly Act.”


The court ruled Reynolds had no obligation to disclose the fee terms of his retainer agreement
with counsel:


“The lodestar calculation method requires that the court make determinations of
‘reasonableness’ at several different stages in that procedure. The court must determine whether
the individual tasks of work performed were reasonabl[y] necessary as well as whether the
number of hours billed for performing those tasks were reasonable. The court must also
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determine whether the hourly rate claimed for the work was reasonable in light of a number
of factors. Finally, the court must consider a number of factors in determining whether the
specific circumstances of the case require that the calculated fees be increased or decreased by a
discretionary numerical factor. The final lodestar-based fee award is, thus of a reasoned analysis.


“Many statutory fee-award provisions begin with the lodestar method but are governed by
the specific statutory requirement that the final fee award be ‘reasonable’ in nature. No such
requirement is found in the Song-Beverly Act. The fee award must be based on the court's
calculation of the ‘actual time expended ... determined by the court to have been reasonabl[y]
incurred.’ [(§ 1794, subd. (d).)] The legislature did not include a requirement that the court
also determine [whether] the fees are reasonable in amount. Had the legislature intended such a
requirement, it could easily have so stated. In this case, the court determines that the actual time
expended for legal ... representation of plaintiff was reasonably incurred under the circumstances
prevailing at the time the services were provided.


“The court's review of the overall reasonableness of the attorney fees is, thus, restricted by the
specific language in the fee award provision of the Song-Beverly Act. The court does not have
the discretion to consider whether plaintiff's attorney received additional compensation by ...
way of a separate retaine[r] agreement.”


*1111  DISCUSSION


A. The Song-Beverly Act
The Song-Beverly Act, which was enacted in 1970 (Stats. 1970, ch. 1333, § 1, p. **467
2478; § 1790 et seq.) as “manifestly a remedial measure, intended for the protection of the
consumer” (Kwan v. Mercedes-Benz of North America, Inc. (1994) 23 Cal.App.4th 174, 184,
28 Cal.Rptr.2d 371), includes a fee-shifting provision allowing for prevailing buyers to recover
attorney fees under section 1794. “Attorneys considering whether to undertake cases that vindicate
fundamental public policies may require statutory assurance that, if they obtain a favorable
result for their client, they will actually receive the reasonable attorney fees provided for by the
Legislature and computed by the court. As the high court has recognized, the aim of fee-shifting
statutes is ‘to enable private parties to obtain legal help in seeking redress for injuries resulting from
the actual or threatened violation of specific ... laws.’ ” (Flannery v. Prentice (2001) 26 Cal.4th
572, 583, 110 Cal.Rptr.2d 809, 28 P.3d 860 [discussing California Fair Employment and Housing
Act (Gov. Code, § 12900 et seq.)], quoting in part Pennsylvania v. Del. Valley Citizens’ Council
(1986) 478 U.S. 546, 565, 106 S.Ct. 3088, 92 L.Ed.2d 439 [discussing federal Clean Air Act (42
U.S.C. § 7401 et seq.)].) The current version of subdivision (d) of section 1794 reads as follows:


“(d) If the buyer prevails in an action under this section, the buyer shall be allowed by the court
to recover as part of the judgment a sum equal to the aggregate amount of costs and expenses,
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including attorney's fees based on actual time expended, determined by the court to have been
reasonably incurred by the buyer in connection with the commencement and prosecution of
such action.” (Italics added.)


By providing for a mandatory award of attorney fees and eliminating the court's discretionary
authority to deny an award found to be inappropriate, 3  “our Legislature has provided injured
consumers strong encouragement to seek legal redress in a situation in which a lawsuit might
not otherwise *1112  have been economically feasible.” (Murillo v. Fleetwood Enterprises, Inc.
(1998) 17 Cal.4th 985, 994, 73 Cal.Rptr.2d 682, 953 P.2d 858; italics added.)


3 Section 1794 originally allowed for a prevailing buyer to recover a judgment of “three times
the amount at which the actual damages are assessed, plus reasonable attorney fees.” (Stats.
1970, ch. 1333, § 1, pp. 2478, 2482.) In 1982, section 1794 was repealed and a new
section 1794, with subdivisions, was reenacted, adding subdivision (d), which provided
that a prevailing buyer “may be” allowed an award of “attorney's fees based on actual
time expended, determined by the court to have been reasonably incurred by the buyer,...,
unless the court in its discretion determines that such an award of attorney's fees would be
inappropriate.” (Stats. 1982, ch. 385, §§ 1, p. 1716.) In 1987, 2the Legislature amended
subdivision (d) to provide that the prevailing buyer “shall be,” instead of “may be,” allowed
an award of attorney fees based on “actual time expended” and “determined by the court to
have been reasonably incurred” by the buyer, and eliminated the language granting the court
discretion to deny an award if it found such an award would be inappropriate. (Stats. 1987,
ch. 1280, § 4, pp. 4562–4563.)


In determining the methodology to be used to award attorney fees under the Song-Beverly Act,
the appellate courts have unanimously concluded the lodestar adjustment method of calculating
attorney fees is appropriate for two reasons: (1) “the lodestar adjustment method is based on
actual, reasonable attorney time expended as the objective starting point of the analysis,” and
(2) “the lodestar adjustment method is the prevailing rule for calculation of statutory attorney
fees unless the statute expressly indicates a contrary intent, and no such contrary intent is
apparent ....” (Robertson v. Fleetwood Travel Trailers of California, Inc. (2006) 144 Cal.App.4th
785, 820, 821, 50 Cal.Rptr.3d 731 (italics in original); see, e.g., **468  Goglin v. BMW of North
America, LLC. (2016) 4 Cal.App.5th 462, 470, 208 Cal.Rptr.3d 646 [accord]; Doppes v. Bentley
Motors, Inc. (2009) 174 Cal.App.4th 967, 997, 94 Cal.Rptr.3d 802 [accord].)


[1]  [2]  [3]  [4] A trial court assessing attorney fees using the lodestar adjustment method
“begins with a touchstone or lodestar figure, based on the ‘careful compilation of the time spent
and reasonable hourly compensation of each attorney ... involved in the presentation of the
case.’ ” (Ketchum v. Moses (2001) 24 Cal.4th 1122, 1131–1132, 104 Cal.Rptr.2d 377, 17 P.3d
735, quoting in part Serrano v. Priest (1977) 20 Cal.3d 25, 48, 141 Cal.Rptr. 315, 569 P.2d
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1303 (Serrano).) Reasonable hourly compensation is based on “prevailing hourly rates” in the
community, thereby “anchoring the calculation” to an objective standard. (Ketchum v. Moses,
supra, at p. 1132, 104 Cal.Rptr.2d 377, 17 P.3d 735.) Once the touchstone or lodestar figure
(reasonable hours multiplied by reasonable rates) is calculated as “the basic fee,” “it may be
adjusted by the court [by applying a multiplier] based on factors including ..., (1) the novelty and
difficulty of the questions involved, (2) the skill displayed in presenting them, (3) the extent to
which the nature of the litigation precluded other employment by the attorneys, (4) the contingent
nature of the fee award [Citation.] The purpose of such adjustment is to fix a fee at the fair market
value for the particular action. In effect, the court determines, retrospectively, whether the litigation
involved a contingent risk or required extraordinary legal skill justifying augmentation of the
unadorned lodestar in order to approximate the fair market rate for such services.” (Ibid.)


[5]  [6] Because the award of attorney fees under the Song-Beverly Act, unlike other fee-shifting
statutes, is limited to actual hours both expended and determined by the court to be reasonably
incurred, the appellate courts have also unanimously held that “ ‘[i]t is inappropriate and an
abuse of a trial court's discretion to tie an attorney fee award to the amount of the prevailing
buyer/plaintiff's damages or recovery in a Song-Beverly Act action ....’ ” *1113  (Hanna v.
Mercedes-Benz USA, LLC (2019) 36 Cal.App.5th 493, 510, 248 Cal.Rptr.3d 654; see Warren v.
Kia Motors America, Inc. (2018) 30 Cal.App.5th 24, 37, 241 Cal.Rptr.3d 263 [accord], Robertson
v. Fleetwood Travel Trailers of California, Inc., supra, 144 Cal.App.4th at p. 818, 50 Cal.Rptr.3d
731 [accord].) “[T]he legislative policies are in favor [of the prevailing buyer's] recovery of all
attorney fees reasonably expended, without limiting the fees” to a proportion of any recovery of
damages or other monetary relief. (Graciano v. Robinson Ford Sales, Inc. (2006) 144 Cal.App.4th
140, 164, 50 Cal.Rptr.3d 273 [appellate court found trial court erred by calculating prevailing
buyer's reasonable attorney fee and then imposing a “downward adjustment based on its notion
of an appropriate contingent fee percentage, regardless of the amount of attorney fees ... counsel
assertedly incurred”].)


B. The Court Did Not Abuse Its Discretion in Awarding Fees Without Considering the
Contingency Fee Agreement
[7] As Ford concedes, the sole issue before us is whether the court abused its discretion in deciding
that the fee terms of the retainer agreement (hereinafter referred to as “contingent fee agreement”)
were “legally irrelevant” to its calculation of attorney fees using the lodestar adjustment method.
We conclude the trial court's ruling was correct.


Ford first contends that, had the court examined the contingency fee agreement, **469  it may well
have concluded counsel was seeking to recover and retain “an unreasonable” fee. Relatedly, Ford
complains that “when a contingency fee agreement allows counsel to retain both a contingency
fee and statutory fee award, without disclosing that fact to the trial court, that throws a monkey
wrench into the lodestar calculation [because] [t]he retention of a contingency fee payment on
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top of a statutory fee, if not taken into account in the lodestar calculation, effectively skews the
hourly rate upward.”


However, the trial court is explicitly and only tasked under section 1794, subdivision (d) with
calculating attorney fees based on actual hours expended that were reasonably incurred for
the particular litigation. The trial court, here, having made that determination, “by definition,”
rendered an award representing “the reasonable worth of the services rendered in vindication” of
Reynolds's claim under the Song-Beverly Act. (Blanchard v. Bergeron (1989) 489 U.S. 87, 96, 109
S.Ct. 939, 103 L.Ed.2d 67, italics added.) The court set the reasonable hourly rates based on its over
forty years of experience in the legal field in Mendocino and Sonoma Counties and after a careful
review of the issues in this matter and the presettlement motions; it rejected Reynolds's request for
fees at a higher rate charged in other jurisdictions because there had been no showing that hiring of
local counsel was impractical. The trial court acted well within its discretion in using “the *1114
prevailing market value in the community for similar legal services” (See PLCM Group, Inc. v.
Drexler (2000) 22 Cal.4th 1084, 1095, 95 Cal.Rptr.2d 198, 997 P.2d 511), relying on its personal
knowledge and familiarity with the area legal services, as the “ ‘touchstone’ for determination” of
the reasonable hourly rates. (Serrano v. Unruh (1982) 32 Cal.3d 621, 643, 186 Cal.Rptr. 754, 652
P.2d 985.) The contingency fee agreement had “no relevance” to the reasonable hourly rates (ibid.)
and the court had no obligation to make an additional determination as to whether the calculated
lodestar sum was inappropriate. (See Chacon v. Litke (2010) 181 Cal.App.4th 1234, 1260, 105
Cal.Rptr.3d 214.)


Ford also complains that the failure to disclose the contingency fee agreement caused the court
to double count the contingent risk factor in calculating the lodestar sum because Reynolds
“successfully invoke[d] the ‘contingent’ nature of [the] retention as a basis for obtaining a lodestar
multiplier in the statutory fee award, but then refused to allow the court to look at the ... contingency
fee agreement to complete the analysis of what is necessary to reasonably compensate” counsel.
This argument is not supported by the record, which reflects the court rejected Reynolds's request
for a 1.5 multiplier and determined a 1.2 multiplier was appropriate based on the following factors:
the complexity of the factual issues, counsel's extensive experience in this type of litigation, and
“[i]n litigating these types of cases with a large corporate defendant such as Ford Motor Company,
many attorneys may decline to represent plaintiffs due to the financial resources of defendant and
the prospect of long and hard fought litigation.” We see no evidence the court considered the
contingency nature of the case as part of its decision to apply a multiplier.


Relying on Holguin v. Dish Network LLC (2014) 229 Cal.App.4th 1310, 178 Cal.Rptr.3d 100
(Holguin), for the general proposition that a trial court may consider a contingency fee agreement in
calculating a lodestar sum, Ford asserts that had the court looked at the contingency fee agreement
it could have applied a negative multiplier to account for additional fees counsel had or would
receive under the agreement. We disagree. In Holguin, **470  the appellate court was concerned
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with an award of attorney fees under section 1717, which allows a trial court to calculate a lodestar
figure and then make additional adjustments (up or down) to reach a “reasonable” figure. (Holguin,
supra, at p. 1332, 178 Cal.Rptr.3d 100, citing PLCM Group, Inc. v. Drexler, supra, 22 Cal.4th
at p. 1095, 95 Cal.Rptr.2d 198, 997 P.2d 511 [case concerning award of attorney fees under §
1717].) The Holguin court went on to rule that in that case the trial court had not abused its
discretion in refusing to apply a positive multiplier to a calculated lodestar sum because plaintiffs’
percentage contingent fee obligated them to pay a substantially smaller fee than the calculated
lodestar sum and therefore no multiplier was required to take into account the contingency risk
factor. (229 Cal.App.4th at p. 1333, 178 Cal.Rptr.3d 100.) Unlike the fee-shifting statute at issue
in Holguin, in *1115  this case once the court calculated the lodestar sum plus a multiplier, it
correctly ruled section 1794, subdivision (d) did not permit a further reduction for a purportedly
“inappropriate” award, i.e., applying a negative multiplier to prevent counsel from receiving
“additional compensation by ... way of a separate retaine[r] agreement.”


We also reject Ford's argument that the trial court had an independent obligation to consider
the contingency fee agreement to protect Reynolds and to ensure compliance with the Rules of
Professional Responsibility. While Ford recognizes there is a conflict in the courts concerning
whether counsel may contract with a client to receive both a contingency fee and a statutory fee,
it asks us to “endorse the majority rule set forth in” Horsford v. Board of Trustees of California
State University (2005) 132 Cal.App.4th 359, 33 Cal.Rptr.3d 644 (Horsford), and hold that “an
attorney may not contract to keep both a contingency fee and a statutory fee award,” and also find
the trial court abused its discretion in not including language in its fee order precluding counsel
from retaining both the contingency and statutory fees.


In support of its argument, Ford relies on a paragraph in Horsford, supra,  (132 Cal.App.4th at p.
401, 33 Cal.Rptr.3d 644), in which the Fifth District Court of Appeal states:


“The trial court appears to be saying that the availability of contingency fees from the plaintiff
displaces the considerations of contingency and delay that are required to be factored in to a
fee award to make it “reasonable” under the standards reviewed in Ketchum v. Moses, supra,
24 Cal.4th at pages 1132–1134 [104 Cal.Rptr.2d 377, 17 P.3d 735] .... Yet, as respondent
acknowledges, plaintiffs’ counsel are not permitted to take contractual fees in addition to
statutory fees: If the contingency fee is larger than the statutory fee award, counsel is permitted
to accept that fee, with a setoff for statutory fees received. If the contingency fee is smaller than
the statutory fee, counsel must reimburse the plaintiff from the statutory award for any amounts
already paid by the client pursuant to the contingency contract. (See Blanchard v. Bergeron,
supra, 489 U.S. at p. 93 [109 S.Ct. 939]; Flannery v. Prentice, supra, 26 Cal.4th at p. 577 [110
Cal.Rptr.2d 809, 28 P.3d 860].)” (Some italics added.)


Given the second italicized portion of the paragraph, which Ford ignores, the paragraph can only
be read as a description of the contingency contract in that case and it does not state, as a general
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principle of law, that a statutory award must be offset against any amount that the prevailing party
owes to counsel under a contingency fee agreement.


**471  [8]  [9]  [10] More significantly, we are not here deciding a matter regarding the
limitations that professional conduct rules may place on an attorney's freedom to contract with
clients regarding a contingency fee and statutory fee. This matter is focused on a trial court's
calculation of an award of attorney fees, limited to reasonable hours and rates, payable to a
prevailing buyer by a *1116  losing defendant in a Song-Beverly Act case. In awarding attorney
fees, the trial court is limited by the terms of subdivision (d) of section 1794, which “controls
what the losing defendant must pay, not what the prevailing plaintiff must pay his lawyer. What
a plaintiff may be bound to pay and what an attorney is free to collect under a fee agreement are
not necessarily measured by the ‘reasonable attorney's fee’ that a defendant must pay pursuant to
a court order.” (Venegas v. Mitchell (1990) 495 U.S. 82, 90, 110 S.Ct. 1679, 109 L.Ed.2d 74.) The
Legislature's intent in allowing for a prevailing buyer to recover attorney fees, as with most fee-
shifting statutes, was “to enable private parties to obtain legal help in seeking redress” for violations
of the Song-Beverly Act; the attorney fees provision was not intended “to replicate exactly the fee
an attorney could earn through a private fee arrangement with his client.” (Pennsylvania v. Del.
Valley Citizens’ Council, supra, 478 U.S. at p. 565, 106 S.Ct. 3088.)


Ford's argument concerning the potential for a windfall if Reynolds's counsel were to receive both
a contingency fee and statutory fee is based on the premise that a statutory fee award under the
Song-Beverly Act will “fully compensate” an attorney for legal services rendered in the case.
This is not necessarily so. Unlike an hourly fee agreement, “a contingent fee [agreement] involves
economic considerations separate and apart from the attorney's work on the case. [¶] In addition to
compensation for the legal services rendered, there is the raison d'etre for the contingent fee: the
contingency. The lawyer on a contingent fee contract receives nothing unless the plaintiff obtains a
recovery. Thus, in theory, a contingent fee in a case with a 50 percent chance of success should be
twice the amount of a noncontingent fee for the same case. Usually, the fee is contingent not only
on the ultimate success of the case but also on the amount recovered; that is, the fee is measured as
a percentage of the total recovery. Thus, the lawyer runs the risk that even if successful, the amount
recovered will yield a percentage fee which does not provide adequate compensation. [Citation.]
[¶] ... [E]ven putting aside the contingent nature of the fee, the lawyer under such an arrangement
agrees to delay receiving his fee until the conclusion of the case, which is often years in the future.
The lawyer in effect finances the case for the client during the pendency of the lawsuit. [Citation.]
If a lawyer was forced to borrow against the legal services already performed on a case which took
five years to complete, the cost of such a financing arrangement could be significant.” (Cazares v.
Saenz (1989) 208 Cal.App.3d 279, 288, 256 Cal.Rptr. 209.) Consequently, “ ‘[a] lawyer who both
bears the risk of not being paid and provides legal services is not receiving the fair market value
of his work if he is paid only for the second of these functions. If he is paid no more, competent
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counsel will be reluctant to accept fee award cases.’ [Citations.]” (Ketchum v. Moses, supra, 24
Cal.4th at pp. 1132–1133, 104 Cal.Rptr.2d 377, 17 P.3d 735.)


*1117  Ford also ignores the practical effect of requiring trial courts to evaluate the contingency
fee agreement to ensure that the statutory fee would not result in “an unreasonable” fee. By its latest
enactment of section 1794, subdivision (d), the Legislature envisioned an objective, nonarbitrary,
**472  and easy to administer calculation of attorney fees based on the “ ‘lodestar,’ ” method
(reasonable hours and rates plus a multiplier), “in order to fix the fee at the fair market value for
the legal services provided.... Such an approach anchors the trial court's analysis to an objective
determination of the value of the attorney's services, ensuring that the amount awarded is not
arbitrary.” (PLCM Group, Inc. v. Drexler, supra, 22 Cal.4th at p. 1095, 95 Cal.Rptr.2d 198, 997 P.2d
511citation omitted, citing Serrano, supra, at 20 Cal.3d pp. 48 & fn. 23, 49, 141 Cal.Rptr. 315, 569
P.2d 1303.) Ford suggests the trial court engage in what it characterizes as a simple fee comparison
exercise in order to determine whether a contingency fee agreement renders the lodestar sum
unreasonable. In reality, an inquiry into the contingency fee agreement might very well enmesh
the court in “wholly ancillary litigation” on questions of the interpretation of the agreement and
“the internal economics of a law office, [resulting in]... an increase rather than a diminution of
costs of fee awards under” section 1794, subdivision (d). (PLCM Group, Inc. v. Drexler, supra,
22 Cal.4th at p. 1098, 95 Cal.Rptr.2d 198, 997 P.2d 511; see Hanna v. Mercedes-Benz USA, LLC,
supra, 36 Cal.App.5th at pp. 509–512, 248 Cal.Rptr.3d 654 [remand for recalculation of § 1794,
subd. (d) attorney fees, based, in part, on trial court's misreading of contingency fee agreement
and then using faulty interpretation as sole basis for awarding certain fees].) As our Supreme
Court has advised, “ ‘We do not want “a [trial] court, in setting an attorney's fee, [to] become
enmeshed in a meticulous analysis of every detailed facet of the professional representation. It ... is
not our intention that the inquiry into the adequacy of the fee assume massive proportions, perhaps
dwarfing the case in chief.” ’ ” (Serrano v. Unruh, supra, 32 Cal.3d at p. 642, 186 Cal.Rptr. 754,
652 P.2d 985.)


At bottom, Ford's concern that it is improper for a court to disregard a potential contingency
fee award in determining the statutory fee under section 1794 is a question “more appropriately
directed to the Legislature.... [W]e decline to rewrite the statutory language and depart from
governing principles of statutory construction to reach the result [Ford] seeks.” (Brandon S. v.
State of California ex rel. Foster Family Home etc. Ins. Fund (2009) 174 Cal.App.4th 815, 830,
94 Cal.Rptr.3d 660.)


[11] In sum, we cannot reverse the trial court's order awarding attorney fees unless we are
convinced the court is clearly wrong. (Serrano , supra, 20 Cal.3d at p. 49, 141 Cal.Rptr. 315, 569
P.2d 1303.) Based on the record before us we cannot so conclude, and accordingly we affirm. We
find it sufficient to note that “[l]awyers are often faced with a conflict between their own economic
interests and the welfare of their clients. This conflict arguably exists whenever contingent fee
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agreements are involved.... Absent evidence to the contrary, however, the Court should assume that
the plaintiff's lawyer has abided by his ethical *1118  obligations and avoided the temptation to
place his own interest ahead of his client's.” (Bonetti v. Embarq Management Co. (M.D. Fla. 2009)
715 F. Supp. 2d 1222, 1228.) “[N]othing we say in this opinion ... alters existing rules forbidding
attorneys to charge or obtain unreasonable fees, or diminishes clients’ established remedies if
unreasonable fees are sought or exacted. (See, e.g., Bus. & Prof. Code, § 6200 et seq. [arbitration
of attorney fees].)” (Flannery v. Prentice, supra, 26 Cal.4th at p. 588, 110 Cal.Rptr.2d 809, 28
P.3d 860.) 4


4 In light our determination, we deny Ford's request for judicial notice of a fee agreement
used by Reynolds's counsel in another case. Nor do we need to address the parties’ other
contentions.


**473  DISPOSITION


The July 20, 2018 order is affirmed. Plaintiff is awarded costs on appeal.


Siggins, P. J., and Fujisaki, J., concurred.


All Citations


47 Cal.App.5th 1105, 261 Cal.Rptr.3d 463, 20 Cal. Daily Op. Serv. 3490, 2020 Daily Journal
D.A.R. 3663


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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E.D. Arkansas,


Western Division.


M. Randy RICE, Trustee for Jody L. Clark, Plaintiff,
v.


UNION PACIFIC RAILROAD COMPANY, Defendant/Third–Party, Plaintiff,
v.


Gunderson Rail Services, LLC, d/b/a Greenbrier Rail Services Pine Bluff d/b/
a Gunderson Wheel Services and d/b/a Gunderson, Inc., Third–Party, Defendant.


No. 4:12–cv–00108–SWW.
|


July 6, 2012.


Attorneys and Law Firms


M. Randy Rice, Little Rock, AR, pro se.


G. Michael O'Neal, Jason R. Keck, Hubbell Peak O'Neal Napier & Leach, Kansas City, MO, for
M. Randy Rice.


James C. Baker, Jr., Jamie Marie Huffman Jones, Friday, Eldredge & Clark, LLP, Little Rock, AR,
for Union Pacific Railroad Company.


Joseph Cotten Cunningham, Laser Law Firm, P.A., Little Rock, AR, Melisa G. Thompson, David
M. Alt, Joseph P. Pozen, Scott L. Carey, Bates Carey Nicolaides LLP, Chicago, IL, for Gunderson
Rail Services, LLC.


ORDER


SUSAN WEBBER WRIGHT, District Judge.


*1  Plaintiff M. Randy Rice, Trustee for Jody L. Clark, brings this action under the Federal
Employers Liability Act (FELA), 45 U.S.C. § 51 et seq., the Federal Railroad Safety Act (FRSA),
49 U.S.C. § 20101 et seq., and the Federal Safety Appliance Act (FSAA), 49 U .S.C. § 20301 et
seq., for personal injuries Clark sustained in an accident while working as a switchman/brakeman
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for defendant Union Pacific Railroad Company (Union Pacific). 1  Union Pacific, in turn, has filed
a third-party complaint for indemnity against Gunderson Rail Services, LLC, d/b/a Greenbrier
Rail Services Pine Bluff d/b/a Gunderson Wheel Services and d/b/a Gunderson, Inc. (Gunderson),
alleging that Clark's accident was the result of failure and negligence of Gunderson and that
Gunderson is liable for Clark's loss under indemnity provisions in a Track Lease Agreement
pursuant to which Gunderson leases track from Union Pacific.


1 After this action was filed, Clark filed for bankruptcy and moved to substitute Rice as the
Plaintiff in this matter. The Court granted Clark's motion but did not allow Clark to remain
as a Plaintiff as he does not have stan ding to pursue this claim.


Before the Court are the following motions: (1) Union Pacific's motion for attorneys' fees pursuant
to the Track Lease Agreement [doc.# 166]; (2) Union Pacific's motion for attorneys' fees pursuant
to Ark.Code Ann. § 16–22–308 [doc.# 169]; (3) Gunderson's Rule 68 motion for costs [doc. #
170]; (4) Gunderson's motion for attorneys' fees pursuant to Ark.Code Ann. § 16–22–308 [doc.#
175]; and (5) Union Pacific's Rule 58 motion to extend time to file notice of appeal [doc.# 180].
Gunderson has responded in opposition to both of Union Pacific's motions for attorneys' fees and
Union Pacific has filed a reply to both of Gunderson's responses. Union Pacific has also responded
in opposition to Gunderson's motions for costs and for attorneys' fees. According to Union Pacific,
Gunderson objects to Union Pacific's motion to extend time to file a notice of appeal. For the
reasons that follow, the Court grants Union Pacific's motion for attorneys' fees pursuant to the
Track Lease Agreement, denies Union Pacific's motion for attorneys' fees pursuant to Ark.Code
Ann. § 16–22–308, denies Gunderson's Rule 68 motion for costs, denies Gunderson's motion for
attorneys' fees pursuant to Ark.Code Ann. § 16–22–308, and denies as moot Union Pacific's Rule
58 motion to extend time to file notice of appeal.


I. Background


At the time of his accident, Clark was a switchman working for Union Pacific. Clark was part of a
three man crew, which also included a foreman and an engineer. Union Pacific owned the tracks at
the Gunderson facility and allowed Gunderson to use the tracks under a Track Lease Agreement.


On Monday, August 30, 2010, Clark and the other members of his crew were picking up three
wheel cars from the Gunderson facility to bring back to the Union Pacific facility. When Clark
asked the engineer to “stretch,” or move the train forward to make certain that the cars were coupled
together, Clark realized that the last car on the track, AOK6445, was not coupled to the others.
Clark walked to the rear of the track—Track 570—and he noticed that the drawbar on the last
car was slued, or moved over to one side. Standing water and mud were around the track and in-
between the rails of Track 570; no ballast or railroad ties were visible. Clark slipped in the mud
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in between the rails of Track 570 while attempting to manually align the drawbar, as he had been
trained to do, and seriously injured his back.


*2  By Opinion and Order entered May 15, 2012 [doc.# 94], the Court denied as moot Union
Pacific's motion for summary judgment on Count II of Plaintiff's complaint under the FSAA
as Plaintiff withdrew Count II of his complaint, denied as premature Union Pacific's motion
for summary judgment on its claim for indemnity against Gunderson under the Track Lease
Agreement, granted in part and denied in part Plaintiff's motion for partial summary judgment,
and denied the parties' six motions to exclude expert testimony.


Following the Court's ruling on the motions, the Court found, over Gunderson's objection, that
the parties settled Plaintiff's claims the weekend before trial for $1,150,000, with Union Pacific
and Gunderson each agreeing to pay Plaintiff $575,000. Because Union Pacific is responsible
for Plaintiff's loss incurred as a result of violations of its non-delegable duty to furnish a safe
workplace under FELA, Gunderson, by agreeing to pay Plaintiff $575,000 of the settlement, or
one-half of Union Pacific's liability, indemnified Union Pacific for that same amount. Accordingly,
the only issue remaining for trial was whether Gunderson will be required to indemnifiy Union
Pacific for the full amount of its liability or whether Gunderson can limit Union Pacific's recovery
of indemnity to one-half of its liability by proving that Union Pacific was negligent and that
its negligence contributed to Clark's accident. The Court held a bench trial on Union Pacific's
indemnity claim beginning on May 30, 2012 and concluding on June 1, 2012.


On June 8, 2012, the Court entered an Opinion and Order setting forth its findings of fact and
conclusions of law pursuant to Fed.R.Civ.P. 52(a) [doc. # 167]. In its Opinion and Order, the Court
found that acts or omissions of Gunderson caused Clark's accident, that Gunderson is not strictly
liable under the Track Lease Agreement, and that the negligence of Union Pacific contributed to
Clark's accident. The Court determined that as Gunderson has already agreed and been ordered
to pay $575,000 of the settlement in indemnification—one-half of the loss—Union Pacific is not
entitled to further indemnification from Gunderson and that Union Pacific and Gunderson must
therefore pay equal parts of the $1,150,000 settlement to Plaintiff.


II. Discussion


1. Union Pacific's Motions for Attorneys' Fees
Union Pacific has filed two motions for attorneys's fees, one for “loss” under the Track Lease
Agreement and one as a prevailing party under Ark.Code Ann. § 16–22–308. The Court will
address these motions in turn.
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A. Motion for Attorneys' Fees for “Loss” under Track Lease Agreement
As previously noted, the Court found in its findings of fact and conclusions of law that Union
Pacific may only recover one-half of its liability as Gunderson has proven that Union Pacific was
also negligent and that its negligence contributed to Clark's accident. Consistent with this finding,
Union Pacific requests that the Final Judgment require that Gunderson pay 50% of the following
in addition to the $575,000 already enforced in the Order Enforcing Settlement: attorneys' fees
in the amount of $257,973, costs in the amount of $46,843.98, and expert fees in the amount of
$15,600 for an amount totaling $320,416.98, of which Gunderson should be required to pay half
($160,208.49). Union Pacific argues that these fees and costs constitute “loss” incurred by it under
the Track Lease Agreement.


*3  Exhibit B to the Track Lease Agreement sets forth certain terms regarding the parties'
responsibility for losses. Section 3 of Exhibit B relates to liability and provides as follows:


Section 3. LIABILITY.


(a) For purposes of this section, the following definitions shall apply:


* * *


(5) “Loss” means loss of or damage to the property of any Third Person or Party and/or injury
to or death of any Third Person or Party. “Loss” shall also include, without limitation, the
following associated expenses incurred by a Party: costs, expenses, the cost of defending
litigation, attorneys' fees, expert witness fees, court costs, the amounts paid in settlement, the
amount of the judgment, and any pre-judgment and post-judgment interest and expenses....


(b) Except as otherwise specifically provided in this Agreement, all Loss related to the
construction, operation, maintenance, use, presence or removal of the Track shall be
allocated as follows:


* * *


(3) Except as otherwise more specifically provided in this Agreement, Railroad and Industry
shall pay equal parts of the Loss that arises out of the joint or concurring negligence of the
Railroad and the Industry, whether or not the acts or omissions of a Third Person contribute
to cause the Loss.... 2
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2 Union Pacific and Gunderson both agree that if the loss arises out of the joint or concurring
negligence of Union Pacific and Gunderson, liability will be 50% each, even if one party is
more at fault than the other.


* * *


The Court finds that Union Pacific is entitled to 50% of its total fees and costs as it is a “loss” under
the Track Lease Agreement. Gunderson argues that its agreement to pay half of Union Pacific's
liability to Plaintiff precludes Union Pacific from seeking its fees and costs, but the Court finds
that the settlement with Plaintiff did not include a settlement with Union Pacific concerning its
fees and costs. The Court finds that all fees and expenses submitted by Union Pacific, including
those associated with enforcement of the indemnity provision, constitute a “loss” as defined in the
Track Lease Agreement. Given the joint or concurring negligence of Union Pacific, half of the
total amount of fees and costs—$160,208.49—are therefore recoverable.


B. Motion for Attorneys' Fees as a Prevailing Party under Ark.Code Ann. § 16–22–308
Union Pacific argues that it was the prevailing party in the bench trial on its claim for indemnity,
with the Court holding that Union Pacific was entitled to 50% indemnity pursuant to the Track
Lease Agreement, and that it is thus entitled to 100% of its reasonable attorneys' fees associated
with prevailing on this indemnity agreement under Ark.Code Ann. § 16–22–308. The Court
disagrees.


Ark.Code Ann. § 16–22–308 provides that “[i]n any civil action to recover on an open account,
statement of account, account stated, promissory note, bill, negotiable instrument, or contract
relating to the purchase or sale of goods, wares, or merchandise, or for labor or services, or breach
of contract, unless otherwise provided by law or the contract which is the subject matter of the
action, the prevailing party may be allowed a reasonable attorney's fee to be assessed by the court
and collected as costs.” See also Perry v. Baptist Health, 368 Ark. 114, 117, 243 S.W.3d 310,
313 (2006) (a successful defendant in a contract action may be considered a prevailing party for
the purposes of the statute—Ark. Code Ann. § 16–22–308—allowing award of attorney's fees to
prevailing party). 2


2 A litigant is a prevailing party under Ark.Code Ann. § 16–22–308 “in terms of the entire
case, and not in terms of particular issues or actions therein.” Id. The prevailing party is
determined by who comes out “on top” at the end of the case. Id. (citation omitted).


*4  Union Pacific states that it recognizes that it is difficult to determine what was indemnity and
what was the underlying FELA claim, and that to be fair and reasonable, it requests 100% of the
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attorneys' fees incurred after May 29, 2012, the day the Court enforced the settlement agreement
and the parties determined that they would be trying only the indemnity claim, through June 5,
2012. Union Pacific thus requests that it be awarded 100% of its reasonable attorneys in the amount
of $17,205.20.


The Court finds that Union Pacific was not a prevailing party for purposes of Ark.Code Ann.
§ 16–22–308. Rather, Union Pacific and Gunderson entered into a settlement agreement with
Plaintiff, with each agreeing to pay half of Union Pacific's liability, leaving for trial only the issue
of whether Gunderson will be required to indemnifiy Union Pacific for the full amount of its
liability or whether Gunderson can limit Union Pacific's recovery of indemnity to one-half of its
liability by proving that Union Pacific was negligent and that its negligence contributed to Clark's
accident. That issue was tried to the Court and the Court found that the negligence of Union Pacific
contributed to Clark's accident and that because Gunderson has already agreed and been ordered
to pay $575,000 of the settlement in indemnification—one-half of the loss—Union Pacific is not
entitled to further indemnification from Gunderson. Union Pacific, then, was not a prevailing party
in the indemnity action tried to the Court. Moreover, the indemnity action tried to the Court was
not an action pursuant to which Ark.Code Ann. § 16–22–308 would even apply but, rather, a trial
to determine application of the indemnity provision.


2. Gunderson's Motion for Costs Pursuant to Fed.R.Civ.P. 68
On May 15, 2012, Gunderson delivered an Offer of Judgment to counsel for Union Pacific that
provided as follows:


OFFER OF JUDGMENT


Pursuant to Federal Rule of Civil Procedure 68, Third–Party Defendant Greenbrier Rail
Services, LLC, d/b/a Gunderson Rail Services (“Gunderson”) offers to allow judgment to
be entered against Gunderson and in favor of Third–Party Plaintiff Union Pacific Railroad
Company (“Union Pacific”), on Union Pacific's claim for contractual indemnity, requiring
Gunderson to pay fifty one percent of the “loss” as that term is defined in the Track Lease
Agreement, arising from Jody Clark's FELA claim against Union Pacific in this matter.
Gunderson also offers to pay Union Pacific's costs as required under Rule 68.


This Offer of Judgment shall not be filed with the Court unless (a) accepted or (b) in a
proceeding to determine costs. To accept this Offer of Judgment, Third–Party Plaintiff must
serve written notice of acceptance thereof within fourteen days of the date this offer is made.


Gunderson notes that Union Pacific did not accept the Offer of Judgment and that on June 8, 2012,
after a trial of the indemnity issue, the Court ruled that Union Pacific and Gunderson must pay
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equal parts of the $1,150,000 settlement to Plaintiff. Gunderson states that because this judgment
is less favorable to Union Pacific than the unaccepted offer, Union Pacific must pay the costs
Gunderson incurred after the offer was made pursuant to Rule 68(d), which provides that “[i]f
the judgment that the offeree finally obtains is not more favorable than the unaccepted offer, the
offeree must pay the costs incurred after the offer was made.”


*5  In response to Gunderson's motion for costs pursuant to Rule 68, Union Pacific argues, inter
alia, that the offer of judgment provisions of Rule 68 do not apply to situations where an offer of
judgment was followed by a settlement rather than a trial and that the “[t]he majority of courts
have come to the same conclusion.” 3  The Court rejects Union Pacific's argument that Rule 68
does not apply to settlements. While “some courts have insisted that Rule 68 has no bearing unless
plaintiff's judgment is obtained after trial ... [t]his approach is flawed, and the fact that the case
ends by settlement should not preclude application of Rule 68.” 12 Charles Alan Wright, Arthur
R. Miller, Mary Kay Kane, & Richard L. Marcus, Federal Practice and Procedure § 3006 (2d
ed.2012). In this respect,


3 Union Pacific cites Hutchison v. Wells, 719 F.Supp. 1435 (S . D. Ind.1989), E.E.O.C. v.
Hamilton Standard Div., 637 F.Supp. 1155, 1158 (D.Conn.1986), and Good timez, Inc. v.
Phoenix Fire & Marine Ins. Co., 754 F.Supp. 459 (D.V.I.1991), all of which held that Rule
68 does not apply to settlements. See also Vitullo v. Velocity Powerboats, Inc., No. 97 C
8745, 2001 WL 1117307, at *2 (N.D.Ill. Sept. 21, 2001) (“In this court's view, although the
literal text of Rule 68 does not require that the final judgment obtained by the plaintiff be
pursuant to a trial, it appears that Rule 68 was intended to address only such a scenario.”).


[i]n terms of customary legal expectations, a judgment entered pursuant to a settlement has been
“obtained” by plaintiff if it is favorable to the plaintiff, as the Supreme Court seems to have
recognized in another context. Many a lawyer will crow about favorable settlements obtained
for clients, making this situation quite different from cases in which defendant prevails.


Moreover, applying the rule in this situation comports with its purposes. Unlike cases in which
defendant prevails, cases that are settled do not create risks of frivolous Rule 68 offers. To
the contrary, applying the rule would encourage defendants to make Rule 68 offers that are
reasonable in the sense that they are more favorable than settlements subsequently accepted
by plaintiffs. It is true that Rule 68 is in part intended to encourage settlement before trial,
so that its objectives might be said to be satisfied in any case that is settled before trial. But
the rule is also designed to expedite the prompt settlement of cases and avoid the burden
and cost of continued litigation. Although some courts see a risk that applying Rule 68 to
settled cases would deter settlement after rejection of such an offer, it seems more likely that
nullifying Rule 68 if the case ultimately settles would undercut the rule because most cases
do settle short of trial. In order to encourage defendants to make realistic offers of judgment,
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and to make plaintiffs “think very hard” about such offers, it is necessary that the rule apply
where a settlement is later confected on less favorable terms, as other courts have recognized.
The parties may, of course, make explicit provision for allocation of costs in their settlement
agreement, in which case neither Rule 68 nor Rule 54(d) would apply.


Id. (footnotes omitted). The Court agrees with this reasoning and accordingly finds that the offer
of judgment provisions of Rule 68 apply to situations where an offer of judgment was followed
by a settlement. See Lang v. Gates, 36 F.3d 73, 76 (9th Cir.1994) (holding that Rule 68 applies
to settlements); Boorstein v. City of N.Y., 107 F.R.D. 31, 33 (S.D.N.Y.1985) (same); Mannick v.
Kaiser Foundation Health Plan, Inc., No. C 03–5905 PJH, 2007 WL 2892647, at *9 (N.D.Cal.
Sept. 28, 2007) (same). See also Edward F. Sherman and Christopher M. Fairman, Interplay
Between Mediation and Offer of Judgment Rule Sanctions, 26 Ohio St. J. on Disp. Resol. 327,
346–347 (2011) (“To encourage defendants to make realistic offers of judgment, and to make
plaintiffs seriously contemplate such offers, Federal Rule 68 should apply where a settlement is
later made on less favorable terms than those in a rejected Federal Rule 68 offer.”).


*6  The Court does agree, however, with Union Pacific that Gunderson's Offer of Judgment does
not contain specified terms and is therefore unenforceable. “To decide whether there has been a
valid offer and acceptance for purposes of Rule 68, courts apply the principles of contract law.”
Radecki v. Amoco Oil Co., 858 F.2d 397, 400 (8th Cir.1988). An offer of judgment made pursuant
to Rule 68 must specify a definite sum or other relief for which judgment may be entered and
must be unconditional. Simmons v. United Mortg. and Loan Inv., LLC, 634 F.3d 754, 764 (4th
Cir.2011). This is because the Plaintiff must know unequivocally what is being offered in order to
be responsible for refusing such an offer. Id. See also Radecki, 858 F.2d at 403–403 (“especially
when considering a Rule 68 offer, the offeree needs to have a clear understanding of the terms of
the offer in order to make an informed decision whether to accept it.”).


At the time Gunderson delivered its Offer of Judgment to counsel for Union Pacific, it was
unknown what Plaintiff's “loss” was. Rather, the Offer of Judgment was for a percentage of
an unknown amount and, as such, failed to specify a definite sum or other relief for which
judgment could be entered. Cf. Affordable Communities of Missouri v. Jefferson Arks Bldg., LLC,
No. 4:08cv617 CDP, 2009 WL 90125, at *3 (E.D.Mo. Jan. 14, 2009) (noting that neither the
Defendant's offer of judgment nor the Plaintiff's complaint mentioned a specific dollar amount that
the Plaintiff is seeking and that it would be impossible for the Court to enter a judgment on the basis
of this document; therefore, it is not in the proper format and it is rejected). Because Gunderson's
Offer of Judgment did not contain specified terms necessary for the application of Rule 68, it is
unenforceable. Accordingly, the Court denies Gunderson's motion for costs pursuant to Rule 68.


3. Gunderson's Motion for Attorneys' Fees as a Prevailing Party under Ark.Code Ann. § 16–
22–308
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Gunderson argues that it was the prevailing party in Union Pacific's indemnity trial and that it
is thus entitled to attorneys' fees pursuant to Ark.Code Ann. § 16–22–308. As the Court noted
in denying Union Pacific's motion for fees and expenses pursuant to Ark.Code Ann. § 16–22–
308, the indemnity action tried to the Court was not an action pursuant to which Ark.Code Ann. §
16–22–308 would apply but, rather, a trial to determine application of the indemnity provision. 4


Accordingly, the Court denies Gunderson's motion for attorneys' fees under Ark.Code Ann. § 16–
22–308.


4 In response to Union Pacific's motion for attorneys' fees pursuant to Ark.Code Ann. § 16–
22–308, Gunderson argues that § 16–22–308 is not applicable to this situation. As noted by
Union Pacific, “[i]f § 16–22–308 does not apply to Union Pacific, then it also does not apply
to Gunderson. It either applies to the claim, or it does not.”


4. Union Pacific's Rule 58 Motion to Extend Time to File Notice of Appeal
In its Rule 58 motion to extend time to file notice of appeal, Union Pacific states that because
the issues of the fees and costs are intertwined with the merits and the effect of the June 8, 2012
Judgment, the parties cannot properly analyze whether to appeal, or what portions to appeal, of the
June 8, 2012 Judgment until the motions are resolved. The Court, however, has today resolved the
issues of the fees and costs and so the parties can now properly analyze whether to appeal, or what
portions to appeal, of the June 8, 2012 Judgment. Accordingly, the Court denies as moot Union
Pacific's Rule 58 motion to extend time to file notice of appeal [doc.# 180].


III. Conclusion


*7  For the foregoing reasons, the Court grants Union Pacific's motion for attorneys' fees
pursuant to the Track Lease Agreement in the amount of $160,208.49 [doc.# 166], denies Union
Pacific's motion for attorneys' fees pursuant to Ark.Code Ann. § 16–22–308 [doc.# 169], denies
Gunderson's Rule 68 motion for costs [doc.# 170], denies Gunderson's motion for attorneys' fees
pursuant to Ark.Code Ann. § 16–22–308 [doc.# 175], and denies as moot Union Pacific's Rule 58
motion to extend time to file notice of appeal [doc.# 180].


IT IS SO ORDERED.


All Citations


Not Reported in F.Supp.2d, 2012 WL 2675474


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000004&cite=ARSTS16-22-308&originatingDoc=I48d3e2f4c98311e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000004&cite=ARSTS16-22-308&originatingDoc=I48d3e2f4c98311e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000004&cite=ARSTS16-22-308&originatingDoc=I48d3e2f4c98311e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000004&cite=ARSTS16-22-308&originatingDoc=I48d3e2f4c98311e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000004&cite=ARSTS16-22-308&originatingDoc=I48d3e2f4c98311e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000004&cite=ARSTS16-22-308&originatingDoc=I48d3e2f4c98311e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000004&cite=ARSTS16-22-308&originatingDoc=I48d3e2f4c98311e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000004&cite=ARSTS16-22-308&originatingDoc=I48d3e2f4c98311e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000004&cite=ARSTS16-22-308&originatingDoc=I48d3e2f4c98311e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000004&cite=ARSTS16-22-308&originatingDoc=I48d3e2f4c98311e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000004&cite=ARSTS16-22-308&originatingDoc=I48d3e2f4c98311e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000004&cite=ARSTS16-22-308&originatingDoc=I48d3e2f4c98311e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR68&originatingDoc=I48d3e2f4c98311e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000004&cite=ARSTS16-22-308&originatingDoc=I48d3e2f4c98311e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		Rice v. Union Pacific R. Co., 2012 WL 2675474






Rosenberg-Wohl v. State Farm Fire and Casualty Company, --- P.3d ---- (2024)
2024 WL 3449266


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1


2024 WL 3449266
Only the Westlaw citation is currently available.


Supreme Court of California.


Katherine ROSENBERG-WOHL, Plaintiff and Appellant,
v.


STATE FARM FIRE AND CASUALTY COMPANY, Defendant and Respondent.


S281510
|


July 18, 2024


Synopsis
Background: Insured filed putative class action against insurer under Unfair Competition
Law (UCL) and for “public injunctive relief,” after insurer denied claim under homeowners
policy for expenses to repair outside staircase. The Superior Court, San Francisco County,
No. CGC-20-587264, Anne-Christine Massullo, J., sustained insurer's demurrer to amended
complaint, without leave to amend, and insured appealed. The First District Court of Appeal, 93
Cal.App.5th 436, 310 Cal.Rptr.3d 854, affirmed. Insured's petition for review was granted.


[Holding:] The Supreme Court, Guerrero, C.J., held that one-year limitations period of standard
fire insurance policy did not apply.


Reversed and remanded with directions.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Demurrer to Complaint.


West Headnotes (9)


[1] Appeal and Error Objections and exceptions;  demurrer
On appeal from judgment entered after sustaining of demurrer, Supreme Court gives
complaint reasonable interpretation, reading it as whole and its parts in their context.


[2] Appeal and Error Objections and exceptions;  demurrer
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On appeal from judgment entered after sustaining of demurrer, Supreme Court treats
demurrer as admitting all material facts properly pleaded, but does not assume truth of
contentions, deductions, or conclusions of law.


[3] Appeal and Error Taking judicial notice in reviewing court
On appeal from judgment entered after sustaining of demurrer, Supreme Court considers
matters that are subject to judicial notice.


[4] Antitrust and Trade Regulation Time to Sue;  Limitations
Declaratory Judgment Limitations and laches
Insurance Time Within Which Action Must Be Brought
Insured's complaint under Unfair Competition Law (UCL) for declaratory and injunctive
relief against insurer after denial of claim was not “suit or action on [the] policy for the
recovery of any claim,” and, thus, four-year statute of limitations of UCL, rather than
one-year limitations period of homeowners policy and standard fire insurance policy,
applied to suit challenging insurer's general claims-handling protocols, even though statute
referred to suits or actions brought in courts of “law or equity”; insured did not directly
or indirectly pursue recovery of policy benefits or any financial recovery, but sued on
behalf of consumers generally, and reference to courts of equity was better understood
as concerned with suits or actions invoking equitable theories and remedies. Cal. Bus. &
Prof. Code § 17200 et seq.; Cal. Ins. Code § 2701.


[5] Statutes Statute as a Whole;  Relation of Parts to Whole and to One Another
Supreme Court does not limit its review to any particular word or phrase appearing in a
statute, but instead considers the language of a statute as a whole.


[6] Injunction Clear, likely, threatened, anticipated, or intended injury
In seeking injunctive relief, plaintiff bears the burden of showing a threat that the wrongful
conduct will continue.


[7] Injunction Clear, likely, threatened, anticipated, or intended injury
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Injunctive relief will be denied if, at the time of the order of judgment, there is no
reasonable probability that the past acts complained of will recur.


[8] Injunction Equitable Considerations in General;  Fairness
Court may properly take equitable considerations raised by defendant, including laches,
into account in deciding whether injunction is proper, and in crafting any injunctive relief.


[9] Insurance Time Within Which Action Must Be Brought
The prescribed one-year limitations period of standard fire insurance policy applies to a
cause of action for damages that is inextricably bound to a denial of insurance coverage,
even if the cause of action is alleged to sound in tort instead of contract and a plaintiff
alleges resulting damages going beyond the withheld policy proceeds. Cal. Ins. Code §
2701.
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Opinion


Opinion of the Court by Guerrero, C. J.


Section 2071 of the Insurance Code prescribes a standard form fire insurance policy, the provisions
of which provide a baseline for fire insurance coverage in this state. 1  Language within the standard
policy provides, “No suit or action on this policy for the recovery of any claim shall be sustainable
in any court of law or equity unless all the requirements of this policy shall have been complied
with, and unless commenced within 12 months next after inception of the loss.” (§ 2071.) The issue
before us is whether this one-year deadline for filing suit, as found within an insurance policy that
is subject to section 2071, determines the timeliness of an insured's cause of action under the unfair
competition law (UCL; Bus. & Prof. Code, § 17200 et seq.) that challenges the insurer's general
practices in handling claims and through which the insured seeks only declaratory and injunctive
relief on behalf of all policyholders, or whether the UCL's four-year statute of limitations (Bus.
& Prof. Code, § 17208) governs instead.


1 All subsequent undesignated statutory references are to the Insurance Code.


In this case, a divided Court of Appeal affirmed the superior court's entry of judgment in favor of
defendant State Farm Fire and Casualty Company (State Farm) upon agreeing with the lower court
that plaintiff Katherine Rosenberg-Wohl's failure to file her lawsuit within one year of her loss
defeated her cause of action under the UCL. The dissenting justice would have allowed plaintiff's
suit to proceed, concluding that the UCL's four-year limitations period controlled.


We conclude that the dissent was correct. Plaintiff's lawsuit is not a “suit or action on [her] policy
for the recovery of any claim.” (§ 2071.) Plaintiff is not attempting to directly or indirectly recover
damages associated with the denial of her insurance claim. Instead, plaintiff seeks only declaratory
relief regarding State Farm's claims-handling practices generally and a forward-looking injunction
under the UCL. In pursuing such relief, plaintiff brings an essentially “preventive” (Nationwide
Biweekly Administration, Inc. v. Superior Court (2020) 9 Cal.5th 279, 326, 261 Cal.Rptr.3d 713,
462 P.3d 461 (Nationwide Biweekly)) action to which neither the standard policy's language, nor
the policy reasons underlying the Legislature's authorization of a one-year limitations period for
filing certain kinds of claims-related lawsuits, applies. We therefore reverse the judgment below
and remand the matter for further proceedings consistent with our opinion.


I.FACTUAL AND PROCEDURAL BACKGROUND


[1]  [2]  [3] Because this appeal is from a judgment entered after the sustaining of a demurrer,
“ ‘We give the complaint a reasonable interpretation, reading it as a whole and its parts in their
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context. [Citation.] Further, we treat the demurrer as admitting all material facts properly pleaded,
but do not assume the truth of contentions, deductions or conclusions of law.’ ” (County of Santa
Clara v. Superior Court (2023) 14 Cal.5th 1034, 1041, 310 Cal.Rptr.3d 130, 531 P.3d 951.) We
also consider matters that are subject to judicial notice. (Blank v. Kirwan (1985) 39 Cal.3d 311,
318, 216 Cal.Rptr. 718, 703 P.2d 58.)


*2  Plaintiff procured a homeowners insurance policy from State Farm that provided coverage for
all risks, including fire, except those specifically excluded under the policy. The policy excluded
losses from, among other things, “wear, tear, marring, scratching, deterioration, inherent vice,
latent defect or mechanical breakdown” and “settling, cracking, shrinking, bulging, or expansion
of pavements, patios, foundation, walls, floors, roofs or ceilings.” One of the policy conditions
provided as follows: “Suit Against Us. No action shall be brought unless there has been compliance
with the policy provisions. The action must be started within one year after the date of loss or
damage” (boldface omitted).


On two occasions in late 2018 or early 2019, plaintiff's neighbor stumbled and fell as she descended
a staircase at plaintiff's residence. After investigating, plaintiff discovered that the pitch of the
stairs had changed, and that the stairs would have to be replaced to fix this issue. She authorized
this work to be performed and contacted State Farm on or around April 23, 2019. On August 9,
2019, plaintiff submitted a claim to State Farm, seeking reimbursement for what she had paid
to repair the staircase. On August 26, 2019, State Farm denied plaintiff's claim, advising her by
letter that there was “no evidence of a covered cause or loss nor any covered accidental direct
physical loss to the front exterior stairway” and identifying several exclusions within her policy
as potentially applicable.


Plaintiff subsequently made a follow-up inquiry, to which a State Farm claims representative
responded in August 2020. After a conversation between plaintiff and the claims representative
later that month, the representative advised plaintiff once again that her claim was denied.


Plaintiff then filed two lawsuits in state court against State Farm in October 2020. In one of these
lawsuits, plaintiff alleged claims for breach of contract and the implied covenant of good faith
and fair dealing and sought damages against State Farm. State Farm removed that case to federal
court. Agreeing with State Farm that plaintiff's lawsuit was barred under the limitations period
found in her insurance policy because she did not file suit within one year of her loss, the federal
district court granted the insurer's motion to dismiss plaintiff's second amended complaint (see Fed.
Rules Civ.Proc., rule 12(b)(6), 28 U.S.C.). (Rosenberg-Wohl v. State Farm Fire and Casualty Co.
(N.D.Cal. Mar. 28, 2022, No. 20-cv-09316-DMR) 2022 WL 901545, p. *8; see also Rosenberg-
Wohl v. State Farm Fire and Casualty Co. (N.D.Cal. Sept. 17, 2021, No. 20-cv-09316-DMR) 2021
WL 4243389, p. *7 [granting State Farm's motion to dismiss plaintiff's first amended complaint,
with leave to amend].) Plaintiff eventually abandoned her appeal in that matter. 2
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2 State Farm does not argue that the federal proceedings have any preclusive effect in this case.


This lawsuit, meanwhile, remained in state court. As originally filed, plaintiff's second amended
complaint (complaint), which is the operative complaint, asserted causes of action under the
False Advertising Law (Bus. & Prof. Code, § 17500 et seq.) as well as the UCL. The complaint
alleges that “State Farm has a practice of summarily denying and regularly summarily denies
property insurance claims unless State Farm believes the particular claim falls into a category of
likely coverage.” State Farm allegedly “followed that practice” with plaintiff's claim. According to
plaintiff, “[b]ecause State Farm did not investigate Plaintiff's claim, State Farm had no reasonable
basis for its determination that coverage should be denied.” State Farm's conduct allegedly “was
and is designed to deny claimants coverage for all but the most obvious of covered claims, to the
detriment of State Farm's policyholders and to its own benefit.”


*3  The complaint further alleges that “State Farm has a practice of obfuscating and regularly fails
to make clear precisely what the basis is for its denials,” as assertedly shown by State Farm's denial
letter to plaintiff merely listing “a wide range of excluded risks that were possibly applicable” to
plaintiff's claim. “Because State Farm did not identify any particular reason for its denial,” the
complaint alleges, “State Farm deprived plaintiff of any reasonable opportunity to question or
challenge the basis of the denial, much less seek out and provide additional information that might
be relevant and possibly change State Farm's mind.” These practices are alleged to be contrary to
State Farm's advertising, which leads consumers “to believe that upon submitting a claim to State
Farm, State Farm would investigate the claim made and ..., if denying the claim, will provide the
reason(s).” According to plaintiff, “The failure of State Farm to investigate all claims made in a
good faith and reasonable manner constitutes ... an unfair business practice” under the UCL, as
does “[t]he failure of State Farm to identify the applicable reasons for its denial.”


Plaintiff seeks declaratory relief, injunctive relief, attorney fees under Code of Civil Procedure
section 1021.5, and costs of suit. The complaint specifically disavows any claim for damages.
Regarding injunctive relief under the UCL, plaintiff requests an order that would require State
Farm, “when adjudicating any property insurance claim presented to it, to give at least as much
consideration to the interests of its insured as to its own interests.” Although the complaint does
not specify the precise declaratory relief plaintiff seeks, the pleading is fairly read as requesting a
declaration concerning State Farm's allegedly widespread practices of summarily denying claims
without proper investigation and not providing sufficiently clear explanations to policyholders
regarding why their claims have been denied.


State Farm demurred to both causes of action alleged by plaintiff, arguing that under her policy,
plaintiff had to file her lawsuit within one year of her loss. At the hearing on the demurrer, plaintiff
abandoned her cause of action under the False Advertising Law. That cause of action is therefore
no longer at issue in this matter. The superior court sustained the demurrer to plaintiff's UCL
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cause of action, concluding that the one-year limitation period in plaintiff's policy “applies to
all of Plaintiff's causes of action, including her claim for unfair practices ... because the essence
of the relief sought relates to the denial of her claim.” The court's order continued, “California
cases interpreting one-year limitations provisions have made clear that the one-year provision bars
both contract and tort actions not filed within the period, as long as the claim for relief is ‘on
the policy,’ meaning that it seeks to recover policy benefits or is grounded upon a failure to pay
policy benefits.” “To be sure,” the court recognized, “Plaintiff here does not seek to recover policy
benefits. But the Court is persuaded that Plaintiff's claims are nonetheless ‘on the policy’ because
they are ‘grounded upon [State Farm's] failure to pay policy benefits.’ Plaintiff's initial claim
on the policy, State Farm's denial, and Plaintiff's subsequent claim for relief are all inextricably
intertwined. ... Though Plaintiff seeks equitable relief in the form of an injunction ..., as opposed to
damages (i.e., policy benefits), the essence of the relief sought relates to the denial of her claim.”


After plaintiff appealed, a divided Court of Appeal affirmed. (Rosenberg-Wohl v. State Farm
Fire and Casualty Co. (2023) 93 Cal.App.5th 436, 440, 310 Cal.Rptr.3d 854 (Rosenberg-Wohl).)
The majority agreed with the court below that plaintiff's UCL claim was time-barred. Like the
superior court, it concluded that the one-year time limit under plaintiff's insurance policy applied
because “the crux of plaintiff's claim [citation] is ‘grounded upon a failure to pay policy benefits.’
” (Rosenberg-Wohl, at p. 452, 310 Cal.Rptr.3d 854, quoting Sullivan v. Allstate Ins. Co. (C.D.Cal.
1997) 964 F.Supp. 1407, 1414 (Sullivan).) The majority also found “support for [its] conclusion
in the substantive UCL law” (Rosenberg-Wohl, at p. 453, 310 Cal.Rptr.3d 854), specifically, the
requirement that to have standing under the UCL, a “plaintiff must establish that she has personally
‘lost money or property,’ that she has some form of economic injury — that she has ‘personally
suffered ... harm’ ” (Rosenberg-Wohl, at p. 454, 310 Cal.Rptr.3d 854, quoting Kwikset Corp. v.
Superior Court (2011) 51 Cal.4th 310, 323, 120 Cal.Rptr.3d 741, 246 P.3d 877 (Kwikset); see
Bus. & Prof. Code, § 17204). This standing requirement would only be satisfied, the majority
determined, if plaintiff sought to recover policy benefits through her action. (Rosenberg-Wohl, at
pp. 453–454, 310 Cal.Rptr.3d 854.)


*4  The dissent, meanwhile, looked first to our decision in Cortez v. Purolator Air Filtration
Products Co. (2000) 23 Cal.4th 163, 96 Cal.Rptr.2d 518, 999 P.2d 706 (Cortez), in which we
rejected a “defendant's claim that the shorter periods of limitation applicable to contractual or
statutory wage claims govern a UCL action based on failure to pay wages.” (Id. at p. 179, 96
Cal.Rptr.2d 518, 999 P.2d 706.) Regarding the UCL's limitations provision as “clear” (Cortez, at
p. 178, 96 Cal.Rptr.2d 518, 999 P.2d 706), we explained that “[a]ny action on any UCL cause of
action is subject to [its] four-year period of limitations” (id. at p. 179, 96 Cal.Rptr.2d 518, 999
P.2d 706), which “admits of no exceptions” (ibid.). The dissent read Cortez as instructing that
“whatever the limitations period may be for an action ‘on’ the insurance policy, whether mandated
by contract or by operation of Insurance Code section 2071, a claim brought under the UCL is
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distinct, and it is governed by the UCL's four-year limitations period.” (Rosenberg-Wohl, supra,
93 Cal.App.5th at p. 459, 310 Cal.Rptr.3d 854 (dis. opn. of Stewart, P. J.).)


The dissent also disagreed with the majority that plaintiff's cause of action under the UCL was
“ ‘on’ the insurance policy” (Rosenberg-Wohl, supra, 93 Cal.App.5th at p. 457, 310 Cal.Rptr.3d
854 (dis. opn. of Stewart, P. J.)) and therefore subject to a one-year time limit for bringing
suit. In the dissent's view, “[t]he ‘crux’ of plaintiff's lawsuit [citation] is that State Farm is
marketing homeowners insurance to the public, promising benefits on defined terms, while its
claims adjustment process is, by design, so superficial (little to no investigation) and obscure
(no communication with insureds about the basis for denials) that it manages to avoid paying
out on all but the claims that are obviously covered. Plaintiff seeks only an injunction to rectify
those practices on a prospective basis, generally applicable to State Farm's dealings with all its
customers. ... This lawsuit is not a disguised attempt[ ] to recover (or even litigate) any policy
benefits. It seeks only to compel State Farm to reform the way it conducts business with its
customers.” (Id. at pp. 460–461, 310 Cal.Rptr.3d 854 (dis. opn. of Stewart, P. J.).) The dissent
contrasted plaintiff's lawsuit, so perceived, with past cases in which courts regarded claims by
insureds as subject to the limitations periods specified within their insurance policies, which in
the dissent's view “[a]ll involved claims based on refusal to pay policy benefits that were simply
repackaged as tort claims while still seeking policy benefits as damages.” (Id. at p. 461, 310
Cal.Rptr.3d 854 (dis. opn. of Stewart, P. J.), citing Jang v. State Farm Fire & Casualty Co. (2000)
80 Cal.App.4th 1291, 1303, 95 Cal.Rptr.2d 917 (Jang); CBS Broadcasting Inc. v. Fireman's Fund
Ins. Co. (1999) 70 Cal.App.4th 1075, 1086, 83 Cal.Rptr.2d 197; Velasquez v. Truck Ins. Exchange
(1991) 1 Cal.App.4th 712, 722, 5 Cal.Rptr.2d 1 (Velasquez); Prieto v. State Farm Fire & Casualty
Co. (1990) 225 Cal.App.3d 1188, 1190, 275 Cal.Rptr. 362 (Prieto); Magnolia Square Homeowners
Assn. v. Safeco Ins. Co. (1990) 221 Cal.App.3d 1049, 1063, 271 Cal.Rptr. 1; Abari v. State Farm
Fire & Casualty Co. (1988) 205 Cal.App.3d 530, 536, 252 Cal.Rptr. 565 (Abari); Lawrence v.
Western Mutual Ins. Co. (1988) 204 Cal.App.3d 565, 575, 251 Cal.Rptr. 319 (Lawrence); Sullivan,
supra, 964 F.Supp. at p. 1415.)


The dissent also regarded “the UCL's unique scope and purpose,” including the limited array
of remedies available under the statute, as distinguishing a UCL claim such as the one brought
by plaintiff from a tort or contract action seeking policy benefits. (Rosenberg-Wohl, supra, 93
Cal.App.5th at p. 462, 310 Cal.Rptr.3d 854 (dis. opn. of Stewart, P. J.).) Finally, regarding the
majority's standing analysis, the dissent noted that State Farm had not demurred to plaintiff's UCL
cause of action on the ground that she lacked standing. (Id. at p. 464, 310 Cal.Rptr.3d 854 (dis. opn.
of Stewart, P. J.).) The dissent contended that plaintiff conceivably could satisfy the UCL's standing
requirement in various ways and that, in any event, the standing question was ultimately distinct
from whether plaintiff's UCL cause of action was an impermissible end-run around the one-year
time period for bringing suit under the policy. (Rosenberg-Wohl, at p. 464, 310 Cal.Rptr.3d 854
(dis. opn. of Stewart, P. J.).)
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*5  We granted plaintiff's petition for review to decide whether the one-year limitations period
within plaintiff's insurance policy and section 2071 applies to her cause of action under the UCL.


II. DISCUSSION


[4] State Farm argues that the one-year limitations period for bringing suit that appears within
plaintiff's insurance policy and section 2071 applies here and controls the timeliness analysis.
Plaintiff's loss occurred no later than April 2019, and plaintiff filed suit in October 2020. Thus,
according to State Farm, even accounting for the short span in August 2019 between when
plaintiff submitted her claim to State Farm and when coverage was denied, during which time the
limitations period was tolled (see Prudential-LMI Com. Insurance v. Superior Court (1990) 51
Cal.3d 674, 678, 274 Cal.Rptr. 387, 798 P.2d 1230 (Prudential-LMI)), plaintiff filed her lawsuit too
late. We conclude otherwise. The parties agree that the limitations language in plaintiff's insurance
policy is, for present purposes, equivalent to that found in section 2071, and we interpret the one-
year deadline within that statute as inapplicable to the cause of action for declaratory and injunctive
relief that plaintiff has alleged under the UCL. Because plaintiff filed suit well within the UCL's
four-year limitations period (Bus. & Prof. Code, § 17208), it was timely.


The development of a standard fire insurance policy more than a century ago responded to market
conditions in which “every [insurance] company issued a policy that suited its particular needs.
These policies were drafted by company experts who did not always have at heart the best interest
of the insured.” (Wenck, The Historical Development of Standard Policies (1968) 35 J. Risk &
Ins. 537, 538.) With the San Francisco earthquake and fire of 1906 providing an impetus (see
Cal. Dept. of Insurance, Forty-First Ann. Rep. of the Insurance Commissioner for the Year Ending
Dec. 31, 1908 (1909) pp. 18–19), this state first enacted a standard form fire insurance policy in
1909. The initial standard policy provided, in relevant part, “No suit or action on this policy for
the recovery of any claim shall be sustained ... unless begun within fifteen months next after the
commencement of the fire.” (Stats. 1909, ch. 267, § 1, p. 409.) The timeliness provision within
the standard policy “was amended in 1949 to reflect the nearly uniform adoption (by 45 states
at the time) of a 1-year limitations period in the ‘Model New York Standard Fire Form Policy,’
” a revised model policy that was promulgated in 1943. (Prudential-LMI, supra, 51 Cal.3d at p.
682, 274 Cal.Rptr. 387, 798 P.2d 1230; see also id. at p. 683, 274 Cal.Rptr. 387, 798 P.2d 1230
[describing the development of the 1943 New York standard policy].)


The standard policy is today codified at section 2071. State Farm acknowledges that section 2071
applies to plaintiff's policy, which provides coverage for fire, among other perils. (See Unetco
Industries Exchange v. Homestead Ins. Co. (1997) 57 Cal.App.4th 1459, 1467, 67 Cal.Rptr.2d 784
[discussing what is essential for an insurance policy to constitute “fire insurance” for purposes of
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§ 2071]; cf. § 102, subd. (a) [defining “[f]ire insurance” under the Insurance Code generally].)
Moreover, before both the Court of Appeal and this court, State Farm has characterized the
limitations provision within plaintiff's policy as equivalent to section 2071’s timeliness language.
(See, e.g., Rosenberg-Wohl, supra, 93 Cal.App.5th at p. 449, 310 Cal.Rptr.3d 854.) In its answer
brief filed in this court, for instance, State Farm asserted, “This common contractual limitations
provision [within the policy] is coextensive with and authorized by Insurance Code section
2071.” (See also Fire Ins. Exchange v. Superior Court (2004) 116 Cal.App.4th 446, 459, 10
Cal.Rptr.3d 617 [“[a]s long as the language of the policy is substantially similar to the standard
form [found in § 2071], the statutory language will control”]; State Farm Fire & Casualty Co.
v. Superior Court (1989) 210 Cal.App.3d 604, 610, 258 Cal.Rptr. 413.) Plaintiff has not offered
a conflicting interpretation of the relevant policy language. Therefore, in addressing the question
before us, we regard the policy language as congruent with the limitations provision in section
2071 and begin our analysis with the language of that statute. (See Prudential-LMI, supra, 51
Cal.3d at p. 684, 274 Cal.Rptr. 387, 798 P.2d 1230.) 3


3 The positions of the parties notwithstanding, it is not self-evident that the limitations
language in plaintiff's insurance policy is equivalent, for all purposes, to the timeliness
provision appearing within section 2071. In accepting the parties’ characterization of the
policy text, we do not address how this language might be interpreted in cases presenting
different issues.


*6  As previously stated, section 2071 provides in relevant part, “No suit or action on this policy
for the recovery of any claim shall be sustainable in any court of law or equity unless all the
requirements of this policy shall have been complied with, and unless commenced within 12
months next after inception of the loss.” 4  The one-year timeliness provision thus applies when a
cause of action is “on [the] policy” and “for the recovery of [a] claim.” (§ 2071.)


4 If the loss is related to a state of emergency, as defined in subdivision (b) of section 8558 of
the Government Code, the standard form policy extends the time to bring suit to 24 months
after inception of the loss. (§ 2071.)


Prior decisions that have addressed limitations provisions in insurance policies covered by section
2071 have focused upon whether the plaintiff's suit or action was “ ‘on the policy,’ ” in which
case the policy's limitations period would apply. (Velasquez, supra, 1 Cal.App.4th at p. 722, 5
Cal.Rptr.2d 1 [“Among the damages sought by appellants are the policy benefits plus interest,
revealing that their action ... is an ‘attempt to recover on the policy’ ”]; see also Jang, supra,
80 Cal.App.4th at pp. 1302–1304, 95 Cal.Rptr.2d 917; Prieto, supra, 225 Cal.App.3d at p. 1195,
275 Cal.Rptr. 362 [regarding a plaintiff's suit alleging bad faith denial of coverage and intentional
infliction of emotional distress as subject to “the legislatively prescribed limitation for actions that
are ‘on the policy’ because [it was] grounded in a failure to pay benefits that are due under the
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policy and indeed constitute its very reason for being”]; Abari, supra, 205 Cal.App.3d at p. 536,
252 Cal.Rptr. 565 [rejecting what the court regarded as “a transparent attempt to recover on the
policy, notwithstanding [the plaintiff's] failure to commence suit within one year of accrual”].)


The parties here have likewise focused primarily although not exclusively on section 2071’s “on
this policy” language. State Farm asserts that this language captures “any theory arising out of the
insurer's handling of claims for policy benefits.” Plaintiff argues that her action is not “on [the]
policy” (§ 2071) insofar as it challenges State Farm's business practices generally, not the insurer's
rejection of her claim specifically. Similarly, the Attorney General, appearing as amicus curiae in
support of plaintiff, argues that plaintiff's suit is not “on [the] policy” (ibid.) because “it does not
seek to enforce the terms of the insurance policy.”


[5] Although section 2071’s “on this policy” text is relevant here, we do not limit our review to
any particular word or phrase appearing in a statute, but instead consider the language of a statute
as a whole. (See, e.g., Skidgel v. California Unemployment Ins. Appeals Bd. (2021) 12 Cal.5th
1, 20, 282 Cal.Rptr.3d 639, 493 P.3d 196; People v. Castillolopez (2016) 63 Cal.4th 322, 329,
202 Cal.Rptr.3d 703, 371 P.3d 216.) The limitations provision found within section 2071 does
not apply without further qualification to all suits or actions “on this policy”; it applies to suits or
actions “on this policy for the recovery of any claim.” (§ 2071, italics added.) State Farm argues
that “for the recovery of any claim” (ibid.) should be read broadly as meaning “for the recovery
of any relief.” The Attorney General disagrees, perceiving other uses of the word “claim” within
section 2071 as establishing that as it appears in the section's limitations provision, this word refers
to a claim for benefits directed to an insurer pursuant to the terms of the insurance policy. (E.g.,
ibid. [“The insurer shall notify every claimant that they may obtain, upon request, copies of claim-
related documents. For purposes of this section, ‘claim-related documents’ means all documents
that relate to the evaluation of damages”].) With claims themselves being designed to secure
insurance proceeds (see ibid. [discussing claim-presentation procedures]), under this interpretation
the phrase “recovery of any claim” within section 2071 is best understood as concerned with suits
or actions seeking a monetary award owing to such a claim. (See Black's Law Dict. (11th ed. 2019)
p. 1528, col. 2 [defining “recovery” as “The regaining or restoration of something lost or taken
away” and “The obtainment of a right to something (esp. damages) by a judgment or decree”].) 5


5 This interpretation of section 2071 is bolstered by the statute's running of the limitations
period from the “inception of the loss.” (§ 2071.) “The word ‘loss’ is one of common use
in insurance parlance” that has been defined as “ ‘injury, destruction, or damage in such
a manner as to charge the insurer with a liability under the terms of the policy.’ ” (Jarrett
v. Allstate Ins. Co. (1962) 209 Cal.App.2d 804, 811, 26 Cal.Rptr. 231.) This use of “loss”
therefore could be perceived as another indication that, in referring to a “claim,” the statute
is concerned with claims for benefits under a policy.
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*7  Regardless of what “on this policy” (§ 2071) and “for the recovery of any claim” (ibid.) might
mean in isolation, we conclude that this lawsuit is not a “suit or action on [the] policy for the
recovery of any claim” (ibid.). We regard this language, read in the context of the statute as a whole,
as concerned with causes of action that in some manner seek a financial recovery attributable to a
claimed loss that was coverable under a policy. Plaintiff, however, pursues only broad declaratory
relief pertaining to State Farm's alleged claims-handling practices and an injunction that would
require State Farm to “give at least as much consideration to the interests of its insured as to its own
interests.” These requests for declaratory and injunctive relief do not directly or indirectly pursue
the recovery of benefits under plaintiff's insurance policy, or for that matter any financial recovery
for plaintiff. Instead, these forms of relief are being invoked here on behalf of consumers generally
and in service of the UCL's protective and preventive functions. (See Nationwide Biweekly, supra,
9 Cal.5th at p. 326, 261 Cal.Rptr.3d 713, 462 P.3d 461 [describing the UCL's “primary objective” as
“preventive, authorizing the exercise of broad equitable authority to protect consumers”]; Zhang v.
Superior Court (2013) 57 Cal.4th 364, 382, 159 Cal.Rptr.3d 672, 304 P.3d 163 (Zhang) [“[a] UCL
claim does not duplicate the contract and tort causes of action involved in bad faith litigation”];
Kwikset, supra, 51 Cal.4th at p. 337, 120 Cal.Rptr.3d 741, 246 P.3d 877 [explaining that injunctive
relief “ ‘under the UCL ... protect[s] consumers from unfair business practices’ ”]; In re Tobacco II
Cases (2009) 46 Cal.4th 298, 320, 93 Cal.Rptr.3d 559, 207 P.3d 20 [“The purpose of [injunctive]
relief, in the context of a UCL action, is to protect California's consumers against unfair business
practices by stopping such practices in their tracks”].)


It follows from the analysis above, together with State Farm's acknowledgement that the
limitations provision within plaintiff's insurance policy is equivalent to the timeliness language
appearing in section 2071, that the one-year deadline found in both that statute and the policy does
not apply to plaintiff's cause of action under the UCL.


State Farm's arguments for applying the one-year limitations provision to plaintiff's UCL cause
of action all fall short. Regarding the text of section 2071, State Farm contends that the one-
year time limit must extend to causes of action seeking declaratory and injunctive relief because
the limitations language in section 2071 refers to suits or actions brought in courts of “law
or equity.” (Italics added.) But this reference to courts of equity, read in context, is better
understood as concerned with suits or actions that invoke equitable theories and remedies, such
as unjust enrichment, in pursuing financial recovery on an insurance claim. (See Orange Catholic
Foundation v. Arvizu (2018) 28 Cal.App.5th 283, 293, 239 Cal.Rptr.3d 60 [discussing the latitude
courts have in crafting equitable remedies]; Lickiss v. Financial Industry Regulatory Authority
(2012) 208 Cal.App.4th 1125, 1133, 146 Cal.Rptr.3d 173; 30 Cal.Jur.3d (2021) Equity, § 14, pp.
586–587 [discussing a court's power to exercise its equitable jurisdiction to award monetary relief];
id., § 61, p. 664 [enumerating the “numerous and varied” remedies available in equity].) Even if
we were to assume that forms of equitable relief involving monetary awards would be captured by
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the statutory limitations language, the injunctive and declaratory remedies that are being pursued
here would not be similarly covered, because they do not involve such a recovery. 6 7


6 Because plaintiff does not request these forms of relief, we express no opinion whether, or
under what circumstances, a cause of action through which an insured sought a monetary
award styled as restitution, an injunction that indirectly pursued a monetary award (by, for
example, requiring the insurer to revisit its previous denial of a claim), or declaratory relief
different from that pursued here would involve a “suit or action on [the] policy for the
recovery of any claim.” (§ 2071.)


7 State Farm also juxtaposes the timeliness language in section 2071 against language in
another statute that created a revival window for “any insurance claim for damages arising
out of the Northridge earthquake of 1994” that was time-barred due to the expiration of the
statute of limitations. (Code Civ. Proc., § 340.9, subd. (a).) We do not agree with State Farm
that the absence of the modifier “for damages” (ibid.) within section 2071 establishes that the
statute's one-year limitations period applies in circumstances such as those presented here.
Section 2071 uses limiting language different from that contained in Code of Civil Procedure
section 340.9, subdivision (a), but as we have explained, its qualifying language matters
here; this is not a “suit or action on this policy for the recovery of any claim.” (§ 2071.)


*8  State Farm also argues that allowing plaintiff's suit to proceed would contravene section 2071’s
goal of avoiding stale claims that carry a heightened risk of fraud and mistake. (See Bollinger v.
National Fire Ins. Co. (1944) 25 Cal.2d 399, 407, 154 P.2d 399 [“The short statutory limitation
period in the present case is the result of long insistence by insurance companies that they have
additional protection against fraudulent proofs, which they could not meet if claims could be sued
upon within four years as in the case of actions on other written instruments”]; Aliberti v. Allstate
Ins. Co. (1999) 74 Cal.App.4th 138, 145, 87 Cal.Rptr.2d 645.) Yet the Legislature could well have
been more concerned about late-raised claims seeking recovery of policy benefits than with the
timeliness of other lawsuits, such as the one before us, that do not necessarily involve the same
financial incentives for committing fraud.


[6]  [7] Furthermore, any concerns regarding staleness are mitigated here by the fact that in
seeking injunctive relief, plaintiff bears the burden of showing “ ‘a threat that the wrongful
conduct will continue.’ ” (Davis v. Farmers Ins. Exchange (2016) 245 Cal.App.4th 1302, 1326,
200 Cal.Rptr.3d 315.) “ ‘ “Injunctive relief will be denied if, at the time of the order of judgment,
there is no reasonable probability that the past acts complained of will recur ....” ’ ” (Id. at pp.
1326–1327, 200 Cal.Rptr.3d 315; see also In re Tobacco Cases II (2015) 240 Cal.App.4th 779,
802, 192 Cal.Rptr.3d 881; Colgan v. Leatherman Tool Group, Inc. (2006) 135 Cal.App.4th 663,
702, 38 Cal.Rptr.3d 36; Madrid v. Perot Systems Corp. (2005) 130 Cal.App.4th 440, 464–465, 30
Cal.Rptr.3d 210.) In this respect, it will commonly become more difficult for a plaintiff to make
the showing necessary to obtain injunctive relief as more time elapses between the events that
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form the basis of a lawsuit and when the action is filed. This dynamic both incentivizes the prompt
presentation of UCL claims seeking this kind of relief and lessens the likelihood of prejudice to
an insurer that might flow from any delay.


[8] The discretionary aspect of equitable relief under the UCL serves as an additional deterrent to
stale and suspect claims. “[T]he equitable remedies of the UCL are subject to the broad discretion
of the trial court” (Zhang, supra, 57 Cal.4th at p. 371, 159 Cal.Rptr.3d 672, 304 P.3d 163) and
the statute does not require such relief even “ ‘when an unfair business practice has been shown.
Rather, it provides that the court “may make such orders or judgments ... as may be necessary to
prevent the use or employment ... of any practice which constitutes unfair competition ... or as
may be necessary to restore ... money or property.” ’ ” (Ibid.) In addition, a court may properly
take equitable considerations raised by a defendant — including laches — into account in deciding
whether an injunction is proper, and in crafting any injunctive relief. (Cortez, supra, 23 Cal.4th at
pp. 180–181, 96 Cal.Rptr.2d 518, 999 P.2d 706.) This “consideration of the equities between the
parties” (id. at p. 181, 96 Cal.Rptr.2d 518, 999 P.2d 706) functions as an additional incentive for
UCL plaintiffs to promptly file any lawsuit in which they seek equitable relief. 8


8 Government agencies also may challenge insurers’ claims-handling procedures and seek
injunctive relief under the UCL at any point within the statute's four-year limitations period.
(See Bus. & Prof. Code, §§ 17204, 17208.) Cutting off the ability of private plaintiffs, alone,
to bring such actions one year after inception of a loss would therefore provide an incomplete
solution to any perceived issue regarding a heightened risk of mistakes in claim presentation
and adjudication owing to the passage of time.


State Farm also relies on Court of Appeal decisions, referenced earlier in this opinion, that have
construed the time limits for filing suit found in insurance policies governed by section 2071 9  as
applicable to various causes of action that were determined to be “on [the] policy.” (E.g., Jang,
supra, 80 Cal.App.4th at pp. 1302–1304, 95 Cal.Rptr.2d 917; Velasquez, supra, 1 Cal.App.4th at
pp. 721–722, 5 Cal.Rptr.2d 1; Prieto, supra, 225 Cal.App.3d at p. 1195, 275 Cal.Rptr. 362; Abari,
supra, 205 Cal.App.3d at p. 536, 252 Cal.Rptr. 565; Lawrence, supra, 204 Cal.App.3d at p. 575,
251 Cal.Rptr. 319.) Noting that these matters involved plaintiffs who alleged theories of recovery
different from a simple breach of contract, State Farm regards these cases as supporting its position
that insureds have “one year to sue on any theory arising out of the insurer's handling of claims
for policy benefits.”


9 Periods for filing suit longer than the 12 months specified in the standard form policy have
been regarded as permissible pursuant to section 2070, which provides in relevant part,
“No part of the standard form [set out in section 2071] shall be omitted therefrom except
that any policy providing coverage against the peril of fire only, or in combination with
coverage against other perils, need not comply with the provisions of the standard form of
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fire insurance policy or Section 2080; provided, that coverage with respect to the peril of fire,
when viewed in its entirety, is substantially equivalent to or more favorable to the insured
than that contained in such standard form fire insurance policy.” (See, e.g., Doheny Park
Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1085,
fn. 9, 34 Cal.Rptr.3d 157.)


*9  State Farm misreads the holdings of these decisions. These cases all involved attempts to
recover damages owing to an assertedly improper failure to provide benefits under an insurance
policy subject to section 2071. None of the appellate decisions cited by State Farm had occasion to
consider a lawsuit such as plaintiff's that challenges an insurer's general claims-handling protocols
and seeks only broad injunctive and declaratory relief to stop an allegedly unfair and widespread
business practice.


Furthermore, these decisions have suggested the limited nature of their holdings by distinguishing
the facts involved in Murphy v. Allstate Ins. Co. (1978) 83 Cal.App.3d 38, 147 Cal.Rptr. 565. (Jang,
supra, 80 Cal.App.4th at pp. 1301–1303, 95 Cal.Rptr.2d 917; Velasquez, supra, 1 Cal.App.4th at
pp. 719–720, 5 Cal.Rptr.2d 1; Prieto, supra, 225 Cal.App.3d at pp. 1193–1194, 275 Cal.Rptr. 362;
Abari, supra, 205 Cal.App.3d at p. 536, 252 Cal.Rptr. 565; Lawrence, supra, 204 Cal.App.3d at p.
575, 251 Cal.Rptr. 319.) The court in Murphy allowed the plaintiff insured to pursue various tort
theories against his insurer notwithstanding a failure to comply with a timeliness provision within
his policy that mirrored the language in section 2071. (Murphy, at pp. 44, 47–49, 147 Cal.Rptr.
565.) Murphy emphasized that the plaintiff's causes of action involved alleged misconduct by
the insurer (including retaining assertedly unqualified contractors to perform repair work and
filing an interpleader action that delayed the award of policy benefits) that the court regarded
as distinct from the initial denial of benefits, and which allegedly led to damages that were not
recoverable under the policy. (Id. at pp. 47–49, 147 Cal.Rptr. 565.) 10  Although one court has
since said that Murphy should be “narrowly construed” (Jang, at p. 1301, 95 Cal.Rptr.2d 917), the
decision also “remains compelling,” in the same court's words, “to the extent that it sets forth a
narrow exemption” (id. at p. 1302, 95 Cal.Rptr.2d 917) from the limitations bar for causes of action
involving alleged misconduct by an insurer sufficiently distinguishable from conduct deemed “on
[the] policy” (§ 2071) and thus subject to section 2071. (Jang, at p. 1302, 95 Cal.Rptr.2d 917; see
also Lawrence, at p. 575, 251 Cal.Rptr. 319 [distinguishing Murphy on the ground that the causes
of action that were allowed to proceed in that case involved circumstances that merely “related to
the policy” and “occurred after the initial policy coverage was triggered”].)


10 Somewhat similarly to the distinction drawn in Murphy, the court in 20th Century Ins. Co. v.
Superior Court (2001) 90 Cal.App.4th 1247, 109 Cal.Rptr.2d 611 regarded the claim-revival
statute codified at Code of Civil Procedure section 340.9 as intended to “revive claims barred
by ... insurance policies’ one-year limitations provision, the minimum limitations period set
by Insurance Code section 2071” (20th Century Ins. Co., at p. 1280, 109 Cal.Rptr.2d 611),
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and determined that this revival provision applied to a plaintiff's bad faith cause of action
against the insurer, but not to the plaintiff's cause of action for fraud, which was seen as
alleging an “entirely separate act of misconduct” (id. at pp. 1279–1281, 109 Cal.Rptr.2d 611).


We do not have to determine here whether Murphy was correctly decided, nor for that matter
must we review every aspect of the reasoning in other decisions that have addressed whether a
particular suit or action was “on [the] policy.” (§ 2071.) The fundamental point is that, properly
read, the Court of Appeal decisions State Farm relies upon have not held that the time limits within
policies subject to section 2071 extend to “any theory arising out of the insurer's handling of claims
for policy benefits,” as the insurer puts it. None of these decisions involved such an expansive
holding, unmoored to the specific facts before the court. Instead, each decided only whether a
cause of action for damages portrayed as different from a cause of action for breach of an express
contractual term nevertheless sufficiently resembled, or was so intertwined with, a demand for
policy benefits that it should be considered “on [the] policy” (§ 2071) and thus subject to the
policy's limitations period. (See Prudential-LMI, supra, 51 Cal.3d at p. 692, 274 Cal.Rptr. 387, 798
P.2d 1230 [discussing Abari]; Rosenberg-Wohl, supra, 93 Cal.App.5th at p. 461, 310 Cal.Rptr.3d
854 (dis. opn. of Stewart, P. J.) [expressing a similar understanding of these cases].) 11


11 Two federal district court decisions cited by State Farm did apply one-year limitations
periods appearing in insurance policies to UCL claims seeking injunctive relief. (Keller v.
Federal Ins. Co. (C.D.Cal. Feb. 13, 2017, No. CV 16-3946-GW(PJWx)) 2017 WL 603181,
p. *15; Enger v. Allstate Ins. Co. (N.D.Cal. Apr. 5, 2016, No. 16-cv-000136-JSW) 2016 WL
10829363, p. *6.) To the extent these decisions may conflict with our analysis, we decline
to adopt their approach.


*10  [9] So understood, the analysis in the decisions State Farm relies upon has been broadly
consistent with the interpretation of section 2071 that we adopt here. (§ 2071.) To be clear, we
agree with these decisions that the prescribed limitations period applies to a cause of action for
damages that is “inextricably bound” (Velasquez, supra, 1 Cal.App.4th at p. 722, 5 Cal.Rptr.2d
1; see also Prieto, supra, 225 Cal.App.3d at p. 1195, 275 Cal.Rptr. 362) to a denial of coverage,
even if the cause of action is alleged to sound in tort instead of contract and a plaintiff alleges
resulting damages going beyond the withheld policy proceeds. (Cf. Thomson v. Canyon (2011)
198 Cal.App.4th 594, 606, 129 Cal.Rptr.3d 525 [“It is widely understood that a plaintiff is not
permitted to evade a statute of limitations by artful pleading that labels a cause of action one
thing while actually stating another”].) Likewise, as has been explained (at fn. 6, ante), we leave
open the possibility that on different facts, a cause of action that requests only equitable relief
nonetheless may be regarded as subject to section 2071’s limitations provision, as found in policies
promulgated under the statute. But those are not the circumstances presented in this case.


The Court of Appeal majority below also determined that plaintiff must be regarded as seeking
policy benefits through her UCL cause of action because otherwise she would lack standing under
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that statute, which requires that a private plaintiff have “suffered injury in fact and [have] lost
money or property as a result of the unfair competition” in order to pursue relief under the statute.
(Bus. & Prof. Code, § 17204.) But the critical issue here — whether plaintiff's lawsuit is a “suit
or action on [the] policy for the recovery of any claim” (§ 2071) — presents a question distinct
from her standing to proceed under the UCL. We have determined that with plaintiff not pursuing
a financial recovery under her policy but rather broad injunctive and declaratory relief, this is not a
suit to which the statutory language applies, and that alone is dispositive here. The UCL's standing
requirement does not provide grounds for perceiving plaintiff's UCL cause of action as seeking
something it is not.


The Court of Appeal majority also relied upon our observation in Aryeh v. Canon Business
Solutions, Inc. (2013) 55 Cal.4th 1185, 151 Cal.Rptr.3d 827, 292 P.3d 871, a case involving the
applicability of continuous accrual rules to causes of action under the UCL, “That a cause of action
is labeled a UCL claim is not dispositive; instead, ‘the nature of the right sued upon’ [citation] and
the circumstances attending its invocation control the point of accrual.” (Aryeh, at p. 1196, 151
Cal.Rptr.3d 827, 292 P.3d 871.) The Court of Appeal reasoned that these same considerations also
inform whether plaintiff's UCL cause of action should be regarded as “on the policy” and therefore
subject to the policy's one-year time period for filing suit. (Rosenberg-Wohl, supra, 93 Cal.App.5th
at p. 449, 310 Cal.Rptr.3d 854.) This reliance on Aryeh is misplaced here. As previously explained,
with plaintiff pursuing only broad declaratory and injunctive relief it is evident that her UCL cause
of action is not captured by section 2071’s “on [the] policy for the recovery of any claim” phrasing,
resolving the crucial question before us.


Finally, State Farm observes that this court and others have long recognized the validity of
provisions within insurance policies whereby the parties agree to shorten an otherwise applicable
statutory limitations period. (See, e.g., Fageol T. & C. Co. v. Pacific Indemnity Co. (1941) 18
Cal.2d 748, 753, 117 P.2d 669; Tebbets v. Fidelity and Casualty Co. (1909) 155 Cal. 137, 138–
139, 99 P. 501; C & H. Foods Co. v. Hartford Ins. Co. (1984) 163 Cal.App.3d 1055, 1064, 211
Cal.Rptr. 765.) Yet with State Farm having taken the position that the limitations provision in
plaintiff's insurance policy is equivalent to section 2071’s “[n]o suit or action on this policy for
the recovery of any claim” language, our interpretation of the statute, as set out above, means
there has been no agreement between State Farm and plaintiff to shorten the limitations period
applicable to plaintiff's UCL cause of action from four years to one — even if we were to assume
the enforceability of such a provision. 12  The general principle invoked by State Farm, therefore,
is not implicated here.


12 Because this case can be resolved on the ground that it does not involve a “suit or action on
[the] policy for the recovery of [a] claim” (§ 2071) and the one-year limitations period in the
parties’ insurance agreement does not extend to plaintiff's UCL cause of action, we do not
address the broader argument that the four-year period for bringing UCL claims specified by
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Business and Professions Code section 17208, as construed by this court in Cortez, supra, 23
Cal.4th at page 179, 96 Cal.Rptr.2d 518, 999 P.2d 706, may never be shortened by agreement.
In addition, in light of the parties’ litigation positions, we have no occasion here to consider
the validity of a provision within an insurance policy subject to section 2071 that purports
to apply a one-year time period for filing suit to a broader array of causes of action than just
those “on this policy for the recovery of any claim.” (§ 2071; see § 2070.) We also express
no views regarding the merits of plaintiff's action under the UCL or whether she is entitled
to the relief she seeks.


III. DISPOSITION


*11  We conclude that the one-year limitations period within section 2071 and plaintiff's insurance
policy with State Farm does not apply to her UCL cause of action seeking declaratory and
injunctive relief. Since plaintiff's lawsuit was brought within the four-year period provided under
the UCL, we reverse the judgment of the Court of Appeal and remand the matter to that court
with directions that it be remanded to the superior court for further proceedings consistent with
our decision.


We Concur:


CORRIGAN, J.


LIU, J.


KRUGER, J.


GROBAN, J.


JENKINS, J.


EVANS, J.


All Citations


--- P.3d ----, 2024 WL 3449266
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36 Cal.3d 273, 682 P.2d 338, 204 Cal.Rptr. 143
Supreme Court of California


T. M. COBB COMPANY, INC., Petitioner,
v.


THE SUPERIOR COURT OF MARIN COUNTY,
Respondent; SHERRE STURM et al., Real Parties in Interest


S.F. No. 24572.
Jul 2, 1984.


SUMMARY


In an action to recover for the negligent design and construction of plaintiffs' residence, plaintiffs
mailed to defendant an offer to compromise pursuant to Code Civ. Proc., § 998. Although a written
revocation of the offer was received by defendant 31 days later, defendant filed an acceptance of
plaintiffs' offer to compromise in superior court. After plaintiffs' motion to strike the acceptance
was granted, defendant sought a writ of mandate.


The Supreme Court denied the petition for a writ of mandate, holding that the compromise offer
was not made irrevocable by the statute, that no irrevocable option contract was created, and since
plaintiffs properly revoked their offer prior to any acceptance, defendant could not thereafter accept
the offer. It held that it is a well established principle of contract law that offers may be revoked
prior to acceptance, that the statutory purpose of encouraging settlements is best promoted when
that fundamental contract principle is applied to offers made pursuant to that section, and that the
Legislature did not expressly provide for the irrevocability of offers in the statute, or limit the
applicability of contract law to that section. The court held it would not imply that compromise
offers are irrevocable in the face of well established contract law principles and public policies to
the contrary. (Opinion by Bird, C. J., with Mosk, Kaus, Reynoso, JJ., and Pollak, J., *  concurring.
Separate dissenting opinion by Broussard, J., with Mayer, J., *  concurring.)


* Assigned by the Chairperson of the Judicial Council.


* Assigned by the Chairperson of the Judicial Council.


HEADNOTES
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Classified to California Digest of Official Reports


(1a, 1b, 1c, 1d, 1e)
Compromise, Settlement, and Release § 9-- Compromise and Release--Construction, Operation,
and Effect--Statutory Offer to *274  Compromise--Revocability.
In an action to recover for negligence in the construction of a residence, the trial court properly
struck defendant's acceptance of plaintiffs' offer to compromise made pursuant to Code Civ. Proc.,
§ 998, where defendant had received a written revocation of the offer before he filed his acceptance
with the court. In light of the well established principle of contract law, applicable to offers of
compromise under the statute, that an offer may be revoked by the offeror any time prior to
acceptance, it is clear that if the Legislature had intended to make § 998 offers irrevocable, it would
have expressly and unequivocally said so, but did not. The policy of encouraging settlements is
best promoted by making § 998 offers revocable. Moreover, the offer did not create an irrevocable
option contract, since mutual consent was absent, as the parties had never agreed that the offer
was irrevocable or that they were consenting to an irrevocable option contract. (Disapproving
Gallagher v. Heritage (1983) 144 Cal.App.3d 546 [192 Cal.Rptr. 614], and Lum v. Superior Court
(1983) 141 Cal.App.3d 952 [190 Cal.Rptr. 599], to the extent they are inconsistent with the court's
opinion.)


[See Cal.Jur.3d, Compromise, Settlement, and Release, § 65; Am.Jur.2d, Compromise and
Settlement, § 9.]


(2)
Statutes § 31--Construction--language--Words and Phrases--Legislative Intent.
The fundamental rule of statutory construction is that a court should ascertain the intent of the
Legislature so as to effectuate the purpose of the law. In determining such intent, a court must first
look to the words of the statute.


(3)
Compromise, Settlement, and Release § 9--Compromise and Release-- Construction, Operation
and Effect--Statutory Offer to Compromise--Contract Principles.
General contract law principles are applicable to offers and acceptances of compromise pursuant
to Code Civ. Proc., § 998, only when such principles neither conflict with the statute nor defeat
its purpose.


(4)
Compromise, Settlement, and Release § 9--Compromise and Release-- Construction, Operation,
and Effect--Statutory Offer to Compromise--Purpose.
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The clear purpose of Code Civ. Proc., § 998, providing for pretrial offers of compromise, is to
encourage the settlement of lawsuits prior to trial.


(5)
Contracts § 1--Options.
An option agreement is a contract distinct from the contract to which the option relates, since it
does not bind the optionee to perform or enter into the contract on the terms specified in the option.
*275


(6)
Contracts § 16--Mutuality--Consent.
Mutual consent of the parties is essential for a contract to exist (Civ. Code, § 1550, 1565), and
consent is not mutual unless the parties all agree on the same thing in the same sense (Civ. Code, §
1580). The existence of mutual consent is determined by objective rather than subjective criteria,
the test being what the outward manifestations of consent would lead a reasonable person to
believe. Accordingly, the primary focus in determining the existence of mutual consent is on the
acts of the parties involved.


(7)
Contracts § 1--Options--Irrevocable Options.
An irrevocable option is a contract, made for consideration, to keep an offer open for the prescribed
period.


COUNSEL
Hardy & McPhee and Charles A. McPhee, Jr., for Petitioner.
No appearance for Respondent.
Michael D. Nelson and Soni Leighton for Real Parties in Interest.


BIRD, C. J.


The sole issue presented by this case is whether an offer of compromise made pursuant to section
998 of the Code of Civil Procedure is revocable.


I.
The relevant facts are not in dispute. Real parties in interest, Sherre Sturm and William Conrow
(hereafter, real parties), sued petitioner, T. M. Cobb Company, Inc., and others for the negligent
design and construction of real parties' residence. Cobb was the manufacturer and supplier of
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approximately 60 units of sash and glass for the windows used in the construction of the residence.
Extensive leaks developed in and around the windows after construction was completed. 1  *276


1 Leaks had also developed in and around doors which had been supplied by other defendants.
However, these defendants are not involved in the present proceeding.


On July 21, 1982, real parties mailed to petitioner an offer to compromise pursuant to section 998
of the Code of Civil Procedure. 2  In the offer, real parties proposed a settlement in the amount of
$10,000. In a declaration to the trial court, real parties' attorney stated that on or about August 16,
1982, petitioner made a counteroffer of $7,000 or $8,000 on the condition the offer be accepted
that day. The counteroffer was rejected, and the parties continued the discovery process.


2 Section 998 provides in pertinent part: “(b) Not less than 10 days prior to commencement of
the trial as defined in subdivision 1 of Section 581, any party may serve an offer in writing
upon any other party to the action to allow judgment to be taken in accordance with the terms
and conditions stated at that time. If such offer is accepted, the offer with proof of acceptance
shall be filed and the clerk or the judge shall enter judgment accordingly. If such offer is not
accepted prior to trial or within 30 days after it is made, whichever occurs first, it shall be
deemed withdrawn, and cannot be given in evidence upon the trial.
“(c) If an offer made by a defendant is not accepted and the plaintiff fails to obtain a more
favorable judgment, the plaintiff shall not recover his costs and shall pay the defendant's
costs from the time of the offer. In addition, in any action or proceeding other than an
eminent domain action, the court, in its discretion, may require the plaintiff to pay the
defendant's costs from the date of filing of the complaint and a reasonable sum to cover costs
of the services of expert witnesses, who are not regular employees of any party, actually
incurred and reasonably necessary in either, or both, the preparation or trial of the case by
the defendant.
“(d) If an offer made by a plaintiff is not accepted and the defendant fails to obtain a more
favorable judgment, the court in its discretion may require the defendant to pay a reasonable
sum to cover costs of the services of expert witnesses, who are not regular employees of any
party, actually incurred and reasonably necessary in either, or both, the preparation or trial
of the case by the plaintiff, in addition to plaintiff's costs.”
All statutory references are to the Code of Civil Procedure unless otherwise indicated.


Several depositions were taken in August. The deposition testimony suggested that petitioner was
considerably more culpable than real parties had realized at the time the original offer was made.
As a result, on August 20, 1982, real parties wrote to petitioner stating that they were revoking
their offer of July 21st. Petitioner received the letter the following day. In a letter to real parties
dated August 25, 1982, petitioner acknowledged that it had received real parties' letter purporting
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to revoke their offer. Petitioner nevertheless stated that it was accepting real parties' offer of July
21st. On the same day, petitioner filed its “acceptance” in superior court pursuant to section 998. 3


3 Section 998 provides that an offer is withdrawn if not accepted within 30 days. Petitioner's
acceptance was filed 35 days after real parties' offer was mailed. Petitioner argues that its
acceptance was timely on the theory that where a section 998 offer is served by mail, the time
for acceptance is extended by five days pursuant to section 1013. That section provides that
if a document is served by mail, any duty to make a response within any prescribed period
is extended five days if the place of address is in California.
In light of this court's determination that real parties properly revoked their offer (see post,
p. 283), it is not necessary to reach the question as to whether the 30-day acceptance period
in section 998 is extended by section 1013 when an offer is served by mail.


Real parties then filed a motion to strike petitioner's acceptance and petitioner filed a motion for
entry of judgment in accordance with the offer. *277  The superior court granted real parties'
motion to strike and denied petitioner's motion for entry of judgment.


Petitioner now seeks a peremptory writ of mandate directing the superior court to vacate its order
striking petitioner's acceptance and to grant petitioner's motion to enter judgment in accordance
with the offer.


II
(1a) This court must decide whether an offer of compromise made pursuant to section 998 may be
revoked by the offeror prior to its acceptance by the offeree.


Section 998, subdivision (b) provides: “Not less than 10 days prior to commencement of the trial
as defined in subdivision 1 of Section 581, any party may serve an offer in writing upon any other
party to the action to allow judgment to be taken in accordance with the terms and conditions
stated at that time. If such offer is accepted, the offer with proof of acceptance shall be filed and
the clerk or the judge shall enter judgment accordingly. If such offer is not accepted prior to trial or
within 30 days after it is made, whichever occurs first, it shall be deemed withdrawn, and cannot
be given in evidence upon the trial.”


(2) “The fundamental rule of statutory construction is that the court should ascertain the intent of
the Legislature so as to effectuate the purpose of the law. [Citations.]” (Select Base Materials v.
Board of Equal. (1959) 51 Cal.2d 640, 645 [335 P.2d 672]; accord Martinez v. Traubner (1982)
32 Cal.3d 755, 758 [187 Cal.Rptr. 251, 653 P.2d 1046]; Moyer v. Workmen's Comp. Appeals Bd.
(1973) 10 Cal.3d 222, 230 [110 Cal.Rptr. 144, 514 P.2d 1224].) In determining such intent, the
court must first look to the words of the statute. (Ibid.)
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Section 998 is completely silent as to the revocability or irrevocability of offers made pursuant
to that section. The statute does provide, inter alia, for termination by operation of law: an offer
“shall be deemed withdrawn” if it “is not accepted ... within 30 days after it is made ....” Petitioner
asserts that this language signifies that the offer is irrevocable for those 30 days. However, real
parties contend that the use of the word “withdrawn” in section 998 indicates that offers made
pursuant to that section are revocable prior to acceptance.


Both parties read too much into the above-quoted language. This language addresses only the
effect that a lapse of a prescribed period of time—30 days—will have on an offer made pursuant
to the statute. Upon expiration *278  of the 30-day period, the offer is considered withdrawn, and
it may no longer be accepted. That is not the situation here. The statute does not address whether
an offeror may voluntarily withdraw his or her offer prior to acceptance by the offeree and prior
to the expiration of the 30-day period. Nothing in the quoted language of the statute resolves the
question whether such an offer is revocable or irrevocable. 4


4 The dissent asserts, however, that prior authority requires the conclusion that section 998
offers are irrevocable. (See post, p. 284.) The “prior authority” relied on by the dissent
consists of 19th century New York cases and a California case, Scammon v. Denio (1887)
72 Cal. 393 [14 P.98]. (See post, p. 287.)
Scammon, however, is inapposite. That case involved the issue as to whether a plaintiff
who did not accept an offer of compromise—which was made on the day of the trial—was
precluded from recovering costs where the trial had concluded before the five-day (see post,
fn. 6) statutory period had expired. (72 Cal. at pp. 395-397.) The court, holding that the
plaintiff was entitled to costs, noted that if the trial ended before the five days were up, the
offer of compromise “simply goes for naught.” ( Id., at p. 396.) The court never addressed
the question as to whether statutory offers of compromise are revocable or irrevocable.
As for the New York cases, there is no rule requiring that this court follow decisions of a
sister state. Moreover, the New York cases are distinguishable in that they involved a statute
with a 10-day period. Section 998, on the other hand, involves a 30-day statutory period.


(1b) It is a well-established principle of contract law that an offer may be revoked by the offeror
any time prior to acceptance. (Civ. Code, § 1586; Grieve v. Mullaly (1930) 211 Cal. 77, 79 [293 P.
619]; 1 Witkin, Summary of Cal. Law (8th ed. 1973) Contracts, § 122, p. 122; Rest.2d Contracts,
§ 42.) In light of this firmly established principle of contract law, it is clear that if the Legislature
intended to make section 998 offers irrevocable, it would have expressly and unequivocally said
so. 5  It did not. In the absence of such language, the general rule that offers may be revoked prior
to acceptance should apply.


5 For example, the Legislature has used such unequivocal language concerning offers of
dedication. Government Code section 66477.2, subdivision (a) provides that if at the time a
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final subdivision map is approved, any streets, paths, alleys, etc. are rejected, “... the offer
of dedication shall remain open and the legislative body may by resolution at any later
date, ...” rescind its action and accept the offer of dedication. (Italics added.) The predecessor
to Government Code section 66477.2, subdivision (a) is former Business and Professions
Code section 11616. (Added by Stats. 1943, ch. 128, § 1, p. 876, and repealed by Stats. 1974,
ch. 1536, § 1, p. 3464, eff. March 1, 1975.) This latter section contained language identical
to that emphasized above. The provisions of former Business and Professions Code section
11616 were found to have clearly indicated a legislative intent to abrogate the right to revoke
(expressly or impliedly) an offer of dedication in any manner except that prescribed by the
statute. (County of Orange v. Cole (1950) 96 Cal.App.2d 163, 169-170 [215 P.2d 41]; see also
Stump v. Cornell Construction Co. (1946) 29 Cal.2d 448, 451 [175 P.2d 510].) By negative
implication, then, the absence of such explicit language would seem to indicate a contrary
legislative intent. The same reasoning applies here. If the Legislature intended to abrogate
the right to revoke an offer of compromise, it would have stated with unmistakable clarity
that an offer made pursuant to section 998 “shall remain open.”


Petitioner argues, however, that under section 998, general contract law has no applicability until
after an offer has been made and accepted. Relying *279  on the recent Court of Appeal decision
in Gallagher v. Heritage (1983) 144 Cal.App.3d 546 [192 Cal.Rptr. 614], petitioner argues that
general contract law principles simply do not apply to the process of offer and acceptance under
the statute. In Gallagher, the court held that “[o]nce a statutory offer is made and the time for
acceptance [has] expired, the offeror is cloaked with the protections provided in [section 998],” (
id., at p. 550) and the offer may not be revoked by a subsequent oral offer. ( Id., at pp. 547-548.) In
reaching its conclusion, the Court of Appeal stated that “when an acceptance has not been effected
[pursuant to section 998], contract law has no applicability.” (Ibid.)


The Gallagher court did not clearly state why it felt contract law had no applicability. The court
appears to have reasoned that general contract law does not apply to the process of offer and
acceptance under section 998 because the “timeliness, manner and method of offer and acceptance,
is set forth in [section 998].” (Gallagher, supra, 144 Cal.App.3d at p. 550, fn. omitted.) However,
this reasoning is not persuasive. Section 998 addresses some, but not all, of the aspects of the
offer and acceptance process. As previously noted, it has no provision regarding the revocability
of section 998 offers. (Ante, p. 277.) Nor does it address the effect of a subsequent statutory offer
on a prior statutory offer. These questions can only be answered by turning to general principles
of contract law.


Unlike the Gallagher court, other courts have applied general contract law principles to statutory
offers of compromise. For example, in Distefano v. Hall (1968) 263 Cal.App.2d 380, 385 [69
Cal.Rptr. 691], defendants' second statutory offer was held to have extinguished their first statutory
offer in accord with the general contract rule that a subsequent offer made prior to acceptance
extinguishes and replaces a prior offer. 6  The Court of Appeal reasoned that “the theory of section
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997 7  is that the process of settlement and compromise is a contractual one, and the applicable
principles are those relating to contracts in general [citation].” ( Id., at p. 385.)


6 Distefano involved a statutory offer of compromise made pursuant to the predecesor to
section 998, former section 997. (Added by Stats. 1851, ch. 5, § 390, p. 113, and repealed by
Stats. 1971, ch. 1679, § 1, p. 3605.) That section provided for statutory offers of compromise
by defendants only. Such offers were deemed to be withdrawn if they were not accepted
within five days. This five-day period was later extended to a ten-day period. (Stats. 1969,
ch. 277, § 1, p. 626.) Section 998 was enacted in 1971. (Stats. 1971, ch. 1679, § 3,
pp. 3605-3606.) It expanded former section 997's coverage to include statutory offers of
compromise by plaintiffs as well as defendants. Under section 998, such offers are now
deemed withdrawn if not accepted within 30 days. The theory and purpose of the statute
remained the same. (Compare Distefano, supra, 263 Cal.App.2d at p. 385 [§ 997] with Shain
v. City of Albany (1980) 106 Cal.App.3d 294, 298-299 [165 Cal. Rptr. 69] [§ 998].)


7 See footnote 6.


And, in Ward v. Superior Court (1973) 35 Cal.App.3d 67, 69 [110 Cal.Rptr. 501], a purported
revocation of a section 998 offer was held to *280  be ineffective because it had not been
communicated directly to the offeree as required by well-established principles of contract law.
Citing Distefano, the court noted that “acceptance [of a statutory offer of compromise] is governed
by the basic laws of contract.” (Ward v. Superior Court, supra, 35 Cal.App.3d at p. 69.)


The reasoning in Distefano and Ward is persuasive. Since section 998 involves the process of
settlement and compromise and since this process is a contractual one, it is appropriate for contract
law principles to govern the offer and acceptance process under section 998. There is no reason
to postpone the application of contract law principles until after an offer has been made and
accepted. 8


8 To the extent any language in Gallagher v. Heritage, supra, 144 Cal.App.3d 546 is
inconsistent with this opinion, it is disapproved.


(3) Of course, general contract law principles should apply to section 998 offers and acceptances
only where such principles neither conflict with the statute nor defeat its purpose. (See Distefano,
supra, 263 Cal.App.2d at pp. 384-385.) ( 4) As recognized in numerous Court of Appeal decisions,
the clear purpose of section 998 and its predecessor, former section 997, is to encourage the
settlement of lawsuits prior to trial. (Shain v. City of Albany, supra, 106 Cal.App.3d at pp. 298-299;
Brown v. Nolan (1979) 98 Cal.App.3d 445, 449 [159 Cal.Rptr. 469]; Distefano v. Hall, supra, 263
Cal.App.2d at p. 385; Bennett v. Brown (1963) 212 Cal.App.2d 685, 688 [28 Cal.Rptr. 485].) Both
parties contend that their position best effectuates that policy.
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Petitioner argues that settlement is best encouraged by allowing an offer to remain open for the
entire statutory period so that an offeree has a reasonable amount of time to consider the offer. In
support of its position, petitioner relies on the Court of Appeal decision in Lum v. Superior Court
(1983) 141 Cal.App.3d 952 [190 Cal.Rptr. 599]. In Lum, the court held that an offer of compromise
made pursuant to section 998 is irrevocable for the statutory period. ( Id., at p. 956.) The court
reasoned that a particular settlement would be defeated if an offeror were allowed to withdraw the
offer within the statutory period. ( Id., at p. 955.) The argument seems to be that the legislative
purpose of encouraging settlements is frustrated when an offer is withdrawn because settlement
based upon that particular offer is no longer possible.


Real parties, on the other hand, contend that the policy of encouraging settlements would be
frustrated by a holding that section 998 offers are irrevocable. If offers are irrevocable, real parties
argue, fewer offers will *281  be made. Accordingly, there will be fewer offers on which to base
any settlement. Thus, to promote settlements, real parties argue, offers made pursuant to section
998 must be revocable.


(1c) Real parties are correct that the policy of encouraging settlements is best promoted by making
section 998 offers revocable. 9  A party is more likely to make an offer pursuant to section 998 if
that party knows that the offer may be revised if circumstances change or new evidence develops.
Conversely, a party who knows that he or she is strictly bound to the terms of the first offer made
may be reluctant to make such an offer for fear of being locked into a position which becomes
unfavorable upon the discovery of additional information. If a party is more likely to make a
revocable offer, and less likely to make an irrevocable one, then more offers will be made if
revocation is permitted. The more offers that are made, the more likely the chance for settlement.
Thus, it is apparent that the general contract law principle that offers are revocable until accepted
serves rather than defeats the statutory purpose of encouraging settlements.


9 To the extent that Lum v. Superior Court, supra, 141 Cal.App.3d 952 is inconsistent with
this opinion, it is disapproved.


The inhibitory effect on offers which would result if a rule of irrevocability were adopted is
particularly evident in cases involving expert testimony. By statute, such testimony cannot be
discovered until 50 days prior to trial. (See § 2037 et seq.) A party who has already made an offer
may discover new evidence from the offeree's experts which indicates that the offeree may be
more culpable than the offeror first realized. In order to avoid this problem, a party might not make
an offer until all the expert evidence has been discovered. By that time, it might well be too late
for the party to make a section 998 offer since such offers must be made at least 10 days prior to
trial. Moreover, it would make little sense to prohibit the offeror from revoking an offer which was
based on an incomplete understanding of the relevant facts. To encourage parties to make offers
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pursuant to section 998, and to ensure that those offers are based on as complete an understanding
of the facts as possible, such offers must be revocable.


This court's determination that section 998 offers are revocable also promotes the public policy
of compensating injured parties. This policy would be frustrated if section 998 offers were
irrevocable. As previously noted, newly discovered evidence may indicate that a certain defendant
is more or less culpable than originally thought. It might also indicate that a plaintiff is more
seriously injured than appeared from the initial evidence. Under such circumstances, an offer made
prior to the discovery of the additional evidence might no longer be adequate to fairly compensate
a plaintiff. If the *282  offer is irrevocable, an injured party-offeror would be bound to an offer
which will not compensate him or her fairly. However, if the offer may be revoked, the offeror can
either propose a new offer in light of the newly discovered evidence or proceed to trial and present
all the evidence in an attempt to be compensated fairly by the trier of fact's decision. Thus, the
public policy of compensating an injured party is best served if section 998 offers are revocable.


Alternatively, petitioner contends that an irrevocable option is created when an offer is made
pursuant to section 998. Petitioner asserts that consideration for this irrevocable option is conferred
by the statute itself. That is, the statute confers a benefit on the offeror to which he or she would
not ordinarily be entitled—costs in the event the offeree fails to obtain a more favorable judgment.
And, if the offeree fails to accept the offer and fails to obtain a more favorable judgment, he
or she is faced with a potential detriment—payment of costs for which the offeree would not
ordinarily be responsible. In addition, petitioner argues that the necessary consent to the creation of
an irrevocable option may be found in the fact that the offeror made an offer pursuant to the statute.


Petitioner's argument that an irrevocable option contract is created lacks merit. Mutual consent—
a prerequisite to the existence of the purported irrevocable option contract—is absent.


(5) “It is universally accepted that an option agreement is a contract distinct from the contract to
which the option relates, since it does not bind the optionee to perform or enter into the contract
upon the terms specified in the option.” ( Warner Bros. Pictures v. Brodel (1948) 31 Cal.2d 766,
771-772 [192 P.2d 949, 3 A.L.R.2d 691], italics added.) ( 6) However, mutual consent of the
parties is essential for a contract to exist (Civ. Code, §§ 1550, 1565), and “[c]onsent is not mutual,
unless the parties all agree upon the same thing in the same sense. ...” (Civ. Code, § 1580.) “The
existence of mutual consent is determined by objective rather than subjective criteria, the test being
what the outward manifestations of consent would lead a reasonable person to believe. [Citation.]
Accordingly, the primary focus in determining the existence of mutual consent is upon the acts of
the parties involved.” (Meyer v. Benko (1976) 55 Cal.App.3d 937, 942-943 [127 Cal.Rptr. 846].)
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(1d) In the present case, the parties never agreed that the offer was irrevocable or that they were
consenting to an irrevocable option contract. When real parties made the offer there was no
indication that the offer was irrevocable. *283


Petitioner's argument—that consent is present because real parties made an offer pursuant to the
statute—is flawed. Nothing in the statute implies that the offer is irrevocable. (See ante, p. 277.)
(7) (See fn. 10.) Consequently, there is nothing in the statute which notifies a party that his or her
offer will be irrevocable should he or she decide to make an offer pursuant to the statute. 10  Thus,
real parties cannot be held to have consented to the creation of an irrevocable option by simply
choosing to make an offer pursuant to section 998. 11


10 Since there is nothing in the statute which notifies a party— or, for that matter, any reasonable
person—that an offer made pursuant to the statute is irrevocable, the dissent's belief that
“[u]nder the objective theory of contracts, [real parties] must be deemed to have intended
that the offer of settlement would be open for the statutory period” is untenable. (See post,
p. 289.)
It is well established that “'[a]n irrevocable option is a contract made for consideration, to
keep an offer open for a prescribed period.”' (Palo Alto Town & Country Village, Inc. v.
BBTC Company (1974) 11 Cal.3d 494, 499-500 [113 Cal.Rptr. 705, 521 P.2d 1097] quoting
1 Witkin, Summary of Cal. Law (8th ed. 1973) p. 124, italics omitted.) The dissent believes
that the statute provides the consideration necessary for an irrevocable option contract. (See
post, p. 289.) However, even assuming there was consideration, there was no agreement “to
keep an offer open for a prescribed period.” The parties did not agree to keep the offer open.
The statute does not state that the offer will remain open for 30 days, nor does anything in
the statute imply irrevocability. Since there was no agreement to keep the offer open for the
prescribed period, there was no irrevocable option.


11 Since the “irrevocable option” fails for lack of mutual consent, this court need not address
petitioner's contention that consideration is supplied by the statute.


(1e) Real parties made an offer to compromise pursuant to section 998. This offer was not made
irrevocable by the statute, itself. Nor was an irrevocable option contract created. Since real parties
properly revoked their offer prior to any acceptance, 12  petitioner could not thereafter accept the
offer. 13


12 Real parties' letter of August 10th to petitioner stating that they were revoking their offer
satisfied the requirements for an effective revocation. (Civ. Code, § 1587, subd. 1.)


13 The dissent argues that this holding, combined with the literal wording of the statute,
will permit parties to make offers, revoke them, and nevertheless gain the cost benefits of
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the statute. (See post, p. 285.) However, that anomalous result can be avoided simply by
giving the word “offer” a sensible construction. It should be apparent that an offer that is
revoked prior to acceptance no longer functions as an “offer” for purposes of the cost benefit
provisions. (See § 998, subds. (c), (d); ante, fn. 2.)


III.
It is a well-established principle of contract law that offers may be revoked prior to acceptance.
Section 998's purpose of encouraging settlements is best promoted when this fundamental contract
principle is applied to offers made pursuant to that section. The Legislature did not expressly
provide for the irrevocability of offers in section 998, nor did it limit the applicability of contract
law to that section. This court will not imply that offers are *284  irrevocable in the face of well
established contract law principles and public policies to the contrary.


The alternative writ is discharged, and the petition for a peremptory writ of mandate is denied.


Mosk, J., Kaus, J., Reynoso, J., and Pollak, J., *  concurred.
* Assigned by the Chairperson of the Judicial Council.


BROUSSARD, J.
I dissent.


The language of Code of Civil Procedure section 998, historical considerations, prior authority,
and sound public policy require the conclusion that offers made pursuant to the code section are
irrevocable and may be accepted until deemed withdrawn under the terms of the statute.


Section 998, subdivision (b) provides: “Not less than 10 days prior to commencement of the trial
as defined in subdivision 1 of Section 581, any party may serve an offer in writing upon any other
party to the action to allow judgment to be taken in accordance with the terms and conditions
stated at that time. If such offer is accepted, the offer with proof of acceptance shall be filed and
the clerk or the judge shall enter judgment accordingly. If such offer is not accepted prior to trial or
within 30 days after it is made, whichever occurs first, it shall be deemed withdrawn, and cannot
be given in evidence upon the trial.”


Other provisions of the section state that if an offer is made by defendant and not accepted and
the plaintiff fails to obtain a more favorable judgment, the plaintiff will be denied recovery of
costs, shall pay defendant's costs from the time of the offer, and may be compelled to pay all of
defendant's costs, including expert witness costs. If plaintiff's offer is not accepted and defendant
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fails to secure a more favorable judgment, defendant may be required to pay expert witness costs. 1


*285


1 Section 998 provides: “(a) The costs allowed under Sections 1031 and 1032 shall be withheld
or augmented as provided in this section.
“(b) Not less than 10 days prior to commencement of the trial as defined in subdivision 1 of
Section 581, any party may serve an offer in writing upon any other party to the action to
allow judgment to be taken in accordance with the terms and conditions stated at that time.
If such offer is accepted, the offer with proof of acceptance shall be filed and the clerk or the
judge shall enter judgment accordingly. If such offer is not accepted prior to trial or within
30 days after it is made, whichever occurs first, it shall be deemed withdrawn, and cannot
be given in evidence upon the trial.
“(c) If an offer made by a defendant is not accepted and the plaintiff fails to obtain a more
favorable judgment, the plaintiff shall not recover his costs and shall pay the defendant's
costs from the time of the offer. In addition, in any action or proceeding other than an
eminent domain action, the court, in its discretion, may require the plaintiff to pay the
defendant's costs from the date of filing of the complaint and a reasonable sum to cover costs
of the services of expert witnesses, who are not regular employees of any party, actually
incurred and reasonably necessary in either, or both, the preparation or trial of the case by
the defendant.
“(d) If an offer made by a plaintiff is not accepted and the defendant fails to obtain a more
favorable judgment, the court in its discretion may require the defendant to pay a reasonable
sum to cover costs of the services of expert witnesses, who are not regular employees of any
party, actually incurred and reasonably necessary in either, or both, the preparation or trial
of the case by the plaintiff, in addition to plaintiff's costs.
“(e) Police officers shall be deemed to be expert witnesses for the purposes of this section;
plaintiff includes a cross-complainant and defendant includes a cross-defendant. Any
judgment entered pursuant to this section shall be deemed to be a compromise settlement.
“(f) The provisions of this chapter shall not apply to an offer which is made by a plaintiff
in an eminent domain action.
“(g) The costs for services of expert witnesses for trial under subdivisions (c) and (d) shall
not exceed those specified in Section 68092.5 of the Government Code.”


In construing statutes, courts should ascertain the intent of the Legislature so as to effectuate the
purpose of the law. In doing so the court looks first to words of the statute. (Martinez v. Traubner
(1982) 32 Cal.3d 755, 758 [187 Cal.Rptr. 251, 653 P.2d 1046]; Moyer v. Workmen's Comp. Appeals
Bd. (1973) 10 Cal.3d 222, 230 [110 Cal.Rptr. 144, 514 P.2d 1224].) Although the language does
not expressly provide that the offer made pursuant to the section may not be revoked, this clearly
is the contemplation of the provisions of the statute. The statute provides that once an offer is
made pursuant to the statute there are two alternatives. If the offer is accepted, a judgment is to
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be entered. If the offer is not accepted within the statutory period, the offeror is entitled to an
opportunity to obtain the cost benefits set forth in the statute.


To conclude, as the majority do, that an offer may be revoked so as to preclude acceptance
within the statutory period either requires a wholesale rewriting of the code section or permits an
anomalous result, providing an opportunity for chicanery. The word “offer” as used in the section
may not be read as meaning a revocable offer, because such a reading would produce an anomalous
result. For example, if the word “offer” in subdivision (c) is read as revocable offer, the subdivision
would provide: “If [a revocable] offer made by a defendant is not accepted and the plaintiff fails
to obtain a more favorable judgment, the plaintiff shall not recover his costs and shall pay the
defendant's costs from the time of the offer. ...” Under the literal wording of the provision, the
defendant would be entitled to an opportunity to obtain the cost benefits even though he revokes
his offer before acceptance. The defendant could obtain the benefits of the section by making an
offer and revoking it a few hours later prior to acceptance, obviously an anomalous result which
could not have been intended by the Legislature. To avoid the anomalous result while reaching
the majority conclusion that the offer is revocable it is necessary to add a third alternative to the
section, providing that if an offer is revoked within the period described in the statute *286  the
offeror will not be entitled to an opportunity to obtain the cost benefits set forth in the statute.


To avoid the anomaly, the majority conclude that “an offer that is revoked prior to acceptance no
longer functions as an 'offer' for purposes of the cost benefit provisions.” (See ante, at p. 283, fn.
13.) The result is that the first four times “offer” is used in section 998 it is given its ordinary
meaning, the fifth time a special meaning, the sixth time the ordinary meaning, and the seventh
time the special meaning. (See fn. 1.) “It is well settled that a word or phrase should be given
the same scope or meaning when it appears in separate parts of a statute.” (People v. Mirmirani
(1981) 30 Cal.3d 375, 382, fn. 6 [178 Cal.Rptr. 792, 636 P.2d 1130].) While the settled rule is not
inflexible and will not be applied where the legislative intent to provide different meanings is clear
(People v. Hernandez (1981) 30 Cal.3d 462, 468 [179 Cal.Rptr. 239, 637 P.2d 706]), the majority
do not claim that the legislative intent is clear but to the contrary argue that the language of the
code section is unclear. (Ante, at p. 278.)


The provision that the offer is “deemed withdrawn” after 30 days also shows that offers under
the statute are irrevocable. If statutory offers are irrevocable there is reason for the automatic
termination—otherwise the offer would remain open indefinitely. However, no substantial reason
appears for the cutoff if the offer is revocable. Considering that the obvious purpose of the statute
is to promote settlements, the purpose would best be served, if offers are revocable, by leaving the
offer open until the offeror chose to revoke it, a period which often might be in excess of the 30-
day period set forth in the statute.
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The predecessor of section 998 providing for an opportunity to obtain costs on the basis of a
settlement offer was first enacted in 1851. (Stats. 1851, ch. 5, § 390, p. 113.) The section was
substantially the same as the New York Code of Procedure, section 385 which was derived from the
Field Code (First Rep. to the Com. on Prac. & Pleadings, Code Proc., § 338 (1848)) except that the
New York provision allowed ten days for acceptance, while the California provision allowed five.


As originally drafted, the California provision applied only to offers by defendant, set a five-
day period of acceptance beyond which the offer was deemed withdrawn, and provided for entry
of judgment by the clerk. The New York courts early established that the statutory offer to
compromise was not revocable. The cases reasoned that the code expressly allows the plaintiff 10
days to consider the offer, that the code provision represents a regulation of procedure rather than a
contract, that the offer to compromise is in the nature of an option with consideration in the form of
an opportunity to avoid costs, and that, if the statute were construed to permit revocation of offers,
it would become an instrument “of trifling and chicane.” ( *287  Pomeroy v. Hulin (1852) 7 How.
Pr. 161, 162-163; Walker v. Johnson (1853) 8 How. Pr. 240, 241; Herman v. Lyons (1877) 10 Hun.
111; McVicar v. Keating (1897) 19 App.Div. 581, 582 [46 N.Y.Supp. 298]; Hackett v. Edwards,
Merrill & Co. (1898) 22 Misc. 659, 660 [49 N.Y.Supp. 609].) The earlier New York cases were
cited with approval in Scammon v. Denio (1887) 72 Cal. 393, 396-397 [14 P. 98] where the court
stated that plaintiff shall have five days to consider the offer. Federal Rules of Civil Procedure,
rule 68 (28 U.S.C.) has also been construed to provide that offers to compromise are irrevocable.
(See Udall, May Offers of Judgment Under Rule 68 Be Revoked Before Acceptance? (1959) 19
F.R.D. 401; see also Mubi v. Broomfield (1972) 108 Ariz. 39 [492 P.2d 700, 702].)


The short period for acceptance, the automatic entry of a judgment by the clerk leaving no room
for determination whether an offer may have been revoked, and the reasoning of the New York
cases compel the conclusion that the statutory offers are irrevocable for the statutory period. There
is nothing to indicate that when the Legislature provided for the longer 30-day period (Stats. 1969,
ch. 570, § 1, p. 1200), it intended that the offers become revocable.


Consideration of the legislative purpose also supports the view that offers made pursuant to the
section are irrevocable. “The purpose of this section is to encourage the settlement of litigation
without trial. (Distefano v. Hall (1968) 263 Cal.App.2d 380, 385 [69 Cal.Rptr. 691].) Its effect is
to punish the plaintiff who fails to accept a reasonable offer from a defendant.” (Brown v. Nolan
(1979) 98 Cal.App.3d 445, 449 [159 Cal.Rptr. 469]; Pineda v. Los Angeles Turf Club, Inc. (1980)
112 Cal.App.3d 53, 63 [169 Cal.Rptr. 66]; Shain v. City of Albany (1980) 106 Cal.App.3d 294, 299
[165 Cal.Rptr. 69].) When, as in the instant case, the plaintiff makes an offer under the section, the
effect of the statute is to punish the defendant who fails to accept a reasonable offer.


It is apparent that if the offeror is permitted to revoke the offer within the statutory time and before
acceptance, the settlement will be defeated. The settlement period established by the Legislature
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is short and provides an offeree a reasonable period to cogitate and make a decision. If the offer is
permitted to be revoked before an adequate time has passed to consider and respond to the offer,
the legislative policy of encouraging settlements is frustrated.


The statute does not require a party to litigation to offer to settle but gives any party that option
on specified terms and provides potential benefits for the offeror. By making the offer, the offeror
must accept the burdens of the offer with its benefits. *288


For these reasons the court in Lum v. Superior Court (1983) 141 Cal.App.3d 952 [190 Cal.Rptr.
599] concluded that offers made pursuant to section 998 are irrevocable for the statutory period.
We should follow Lum.


The majority urge that the settlement will be furthered by permitting the statutory offers to be
revoked because, knowing that they may revoke the offers, parties will make more offers to settle.
However, the approach is conjectural and unrealistic. A party contemplating making a statutory
offer must be aware that the other party may accept the offer in which case, even under the majority
view, it would be too late to withdraw. If the party is afraid that he will be locked in to his offer,
he is not going to make it, and I do not believe that making the offer revocable will significantly
encourage offers and increase settlements. Rather revocability, as occurs in this case, will frustrate
would-be settlements.


The majority also urge that the policy of compensating injured parties is promoted by holding the
statutory offer revocable. It is apparent that the policy is not served by today's majority holding
because the majority have upset a settlement with the possibility that the injured plaintiffs will go
uncompensated after trial. Settlements assure that injured plaintiffs will be compensated, and I fail
to see how voiding settlements will increase the number of compensated plaintiffs when some no
doubt will lose at trial.


The majority reason that contract law should control and that the general contract rule is that offers
may be revoked prior to acceptance. In my view it is immaterial whether contract law applies. As
pointed out above the language of the statute, historical considerations, prior authority, and sound
public policy require that the statutory offer be irrevocable for the short period established by the
statute. But even if we assume that contract law should apply, we would reach the same result.


It is true that as a general rule an offeror may revoke at any time prior to the communication of
acceptance and that in the absence of consideration the offeror may revoke notwithstanding his
promise that the offer will remain open for a specified time. (Thomas v. Birch (1918) 178 Cal.
483, 489 [173 P. 1102]; Bellasi v. Shackelford (1962) 201 Cal.App.2d 265, 267 [19 Cal.Rptr. 925];
1 Witkin, Summary of Cal. Law (8th ed. 1973) Contracts, § 122, p. 122.) However, there is an
equally well-settled exception to the general rule for options for consideration. (E.g., Palo Alto
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Town & Country Village, Inc. v. BBTC Company (1974) 11 Cal.3d 494, 502-503 [113 Cal.Rptr.
705, 521 P.2d 1097]; Dawson v. Goff (1954) 43 Cal.2d 310, 315 et seq. [273 P.2d 1]; Warner
Bros. Pictures v. Brodel (1948) 31 Cal.2d 766, 772-773 [192 Cal.Rptr. 949, 3 A.L.R.2d 691]; 1
Witkin, supra, *289  §§ 122, 126-128, pp. 122, 124-126.) The consideration in the instant case
for making an irrevocable offer open for the statutory period is conferred by the statute itself—
by making the offer the offeror obtains a benefit, namely, costs in the event the offeree fails to
obtain a more favorable judgment. (See Mubi v. Broomfield, supra, 492 P.2d 700, 702; McVicar
v. Keating, supra, 19 App.Div. 581, 582.)


The majority do not dispute that there is sufficient consideration. Rather the majority position
is that there is no irrevocable option because assertedly there is a lack of mutual assent in that
plaintiffs when they made the offer did not know that the offer was irrevocable. However, this
analysis ignores the facts that the offer is made pursuant to a statute and that the statute sets forth
the term of the offer.


California follows the objective theory of mutual assent. The terms of the agreement are ordinarily
established, not by the undisclosed intentions of the promisor, but by words or conduct justifying
the promisee in understanding the promisor intended to make a promise. (E.g., Horacek v. Smith
(1948) 33 Cal.2d 186, 193-194 [199 P.2d 929].) Any party is bound even if he misunderstood the
terms of a contract and actually had a different undisclosed intention. (Blumenfeld v. R. H. Macy
& Co. (1979) 92 Cal.App.3d 38, 46 [154 Cal.Rptr. 652].) The construction of the contract must
be one that will make it reasonable, operative and lawful (Civ. Code, §§ 1643, 3541), the contract
may be explained by references to the circumstances under which it was made (Civ. Code, § 1647,
Code Civ. Proc., § 1860), and all applicable laws in existence become a part thereof as fully as if
incorporated by reference (Mulder v. Casho (1964) 61 Cal.2d 633, 637 [394 P.2d 545]; 1 Witkin,
supra, § 530, p. 452).


Plaintiffs could have made a settlement offer without regard to the statute. They chose, however,
to make their offer under the statute; their obvious purpose was to secure the benefit of the cost
provisions of the statute. As we have seen, to obtain those benefits the offer had to be left open for
the statutory period. Implied in the agreement was the statutory provision that the offer would be
deemed withdrawn in 30 days or at the commencement of trial, whichever occurs first. Under the
objective theory of contracts, plaintiffs must be deemed to have intended that the offer of settlement
would be open for the statutory period or until acceptance because only in this manner could they
obtain the full benefits of their offer. To conclude that plaintiffs did not intend that the offer would
run for the full statutory period is to attribute a secret intention which has never even been asserted.


In the absence of consideration plaintiffs could have revoked their offer no matter how long
they expressly or impliedly stated it would remain open. *290  But, as we have seen, there was
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consideration, and plaintiffs should not be permitted to claim lack of mutual assent or to revoke
in view of their implied representation.


I would issue a peremptory writ of mandate directing the superior court to vacate its order striking
the acceptance and to grant the motion to enter judgment in accordance with the offer.


Mayer, J., *  concurred. *291
* Assigned by the Chairperson of the Judicial Council.
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158 Cal.App.4th 109
Court of Appeal, Fifth District, California.


WESTAMERICA BANK, Plaintiff and Appellant,
v.


MBG INDUSTRIES, INC. et al., Defendants and Respondents.


No. F051226.
|


Dec. 19, 2007.


Synopsis
Background: Lender brought breach of contract action against individual and corporate
borrowers, alleging the borrowers defaulted on a line of credit. Borrowers filed cross-complaint,
alleging gender discrimination. The Superior Court, Fresno County, No. 04CECG02806, M. Bruce
Smith, J., granted lender's motion for summary judgment on the cross-complaint, and after parties
entered into stipulated judgment on breach of contract claim, granted borrowers' motion for post-
offer attorney fees and costs under the offer of judgment rule. Lender appealed.


Holdings: The Court of Appeal, Harris, Acting P.J., held that:


[1] record supported finding that lender did not obtain a more favorable recovery than was offered
by borrowers in their statutory settlement offer, and


[2] offer of judgment rule was triggered by settlement offer that did not extend to borrower's
pending counter-claim.


Affirmed.


West Headnotes (37)


[1] Costs, Fees, and Sanctions Offer of judgment in general
The offer of judgment rule is a cost-shifting statute, which encourages the settlement of
actions by penalizing parties who fail to accept reasonable pretrial settlement offers; a
plaintiff who refuses a reasonable pretrial settlement offer and subsequently fails to obtain
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a more favorable judgment is penalized by a loss of prevailing party costs and an award
of costs in the defendant's favor. West's Ann.Cal.C.C.P. § 998.


4 Cases that cite this headnote


[2] Costs, Fees, and Sanctions Items Awardable as Costs in General
The “costs” of a civil action consist of the expenses of litigation, usually excluding attorney
fees.


1 Case that cites this headnote


[3] Costs, Fees, and Sanctions Statutory or contractual authorization
Under the common law rule, parties to litigation must bear their own costs; the right to
recover costs is purely statutory, and, in the absence of an authorizing statute, no costs can
be recovered by either party.


3 Cases that cite this headnote


[4] Costs, Fees, and Sanctions Necessity of Authorization for Award;  “American Rule”
The costs allowed under the prevailing party rule do not include the attorney fees that the
prevailing party has incurred in the litigation. West's Ann.Cal.C.C.P. § 1032.


4 Cases that cite this headnote


[5] Costs, Fees, and Sanctions Offer of judgment in general
Once a statutory offer of judgment has been made, it remains open until it is unequivocally
rejected, formally revoked, or lapses due to passage of time; the offer is not revoked by a
counteroffer, and it still may be accepted by the offeree during the statutory period unless
the offer has been revoked by the offeror. West's Ann.Cal.C.C.P. § 998.


[6] Costs, Fees, and Sanctions Offer of judgment in general
If a person receiving a statutory offer of judgment is uncertain about some aspect of the
offer, he is free to explore those matters with the offeror, or even to make counterproposals
during the period in which the statutory offer remains outstanding; by doing so, he will
not run the risk of having the original offer revoked and may still accept that offer on the
terms extended. West's Ann.Cal.C.C.P. § 998.
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[7] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
Under the offer of judgment rule, a prevailing party who fails to accept a reasonable offer
of judgment from the other party is precluded from recovering its own post-offer costs and
must pay its opponent's post-offer costs, including expert witness fees, if awarded in the
court's discretion. West's Ann.Cal.C.C.P. § 998.


8 Cases that cite this headnote


[8] Costs, Fees, and Sanctions Offer of judgment in general
The purpose of the cost-shifting offer of judgment statute is to encourage the settlement of
litigation without trial by punishing the party who fails to accept a reasonable settlement
offer from its opponent. West's Ann.Cal.C.C.P. § 998.


7 Cases that cite this headnote


[9] Costs, Fees, and Sanctions Offer of judgment in general
In interpreting an offer under the offer of judgment rule, general contract principles
apply when they neither conflict with nor defeat the statute's purpose of encouraging the
settlement of lawsuits prior to trial. West's Ann.Cal.C.C.P. § 998.


6 Cases that cite this headnote


[10] Costs, Fees, and Sanctions Offer of judgment in general
The legislative purpose of the offer of judgment rule is generally better served by bright
line rules that can be applied to statutory settlement offers, at least with respect to the
application of contractual principles in determining the validity and enforceability of a
settlement agreement. West's Ann.Cal.C.C.P. § 998.


1 Case that cites this headnote


[11] Costs, Fees, and Sanctions Offer of judgment in general
A statutory settlement offer must be made in good faith and be realistically reasonable
under the circumstances of the particular case, and it must carry with it some reasonable
prospect of acceptance. West's Ann.Cal.C.C.P. § 998.
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6 Cases that cite this headnote


[12] Costs, Fees, and Sanctions Offer of judgment in general
The reasonableness of a statutory settlement offer depends upon the information available
to the parties as of the date the offer was served. West's Ann.Cal.C.C.P. § 998.


5 Cases that cite this headnote


[13] Costs, Fees, and Sanctions Offer of judgment in general
The offer of settlement rule does not require a plaintiff to make a global settlement offer
to all defendants in an action, or to make an offer that resolves all aspects of a case. West's
Ann.Cal.C.C.P. § 998.


3 Cases that cite this headnote


[14] Costs, Fees, and Sanctions Offer of judgment in general
A statutory settlement offer made to multiple parties is valid only if it is expressly
apportioned among them and not conditioned on acceptance by all of them; a single, lump
sum offer to multiple plaintiffs which requires them to agree to apportionment among
themselves is not valid, and a lump sum offer by a plaintiff to multiple defendants may be
invalid for the same reasons. West's Ann.Cal.C.C.P. § 998.


2 Cases that cite this headnote


[15] Costs, Fees, and Sanctions Offer of judgment in general
To be effective, an offer to multiple parties under the offer of settlement rule must be
explicitly apportioned among the parties to whom the offer is made so that each offeree
may accept or reject the offer individually. West's Ann.Cal.C.C.P. § 998.


4 Cases that cite this headnote


[16] Appeal and Error Compromise and Settlement
The issue of whether a statutory settlement offer is enforceable, and the application of the
offer of settlement rule to an undisputed set of facts, presents questions of law which the
Court of Appeal reviews de novo. West's Ann.Cal.C.C.P. § 998.
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5 Cases that cite this headnote


[17] Appeal and Error Deference given to lower court in general
New Trial Discretion of court
A trial court has broad discretion in ruling on a new trial motion, and the exercise of the
discretion is accorded great deference on review.


2 Cases that cite this headnote


[18] New Trial Discretion of court
New Trial Rulings ground for application in general
When the ground for a new trial motion is an error of law, occurring at the trial, the superior
court has no discretion to grant a new trial unless its original ruling, as a matter of law,
was erroneous. West's Ann.Cal.C.C.P. § 657(7).


3 Cases that cite this headnote


[19] Appeal and Error Errors of law in general
The court's denial of a motion for new trial based on error of law presents a question of
law on appeal. West's Ann.Cal.C.C.P. § 657(7).


7 Cases that cite this headnote


[20] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
Even if a party extends a valid statutory settlement offer, the cost-shifting provisions of
the offer of judgment rule are triggered only if the party who prevailed at trial obtained a
judgment less favorable than a pretrial settlement offer submitted by the other party. West's
Ann.Cal.C.C.P. § 998.


3 Cases that cite this headnote


[21] Costs, Fees, and Sanctions Recovery less favorable than tender or offer
Record supported trial court's finding that plaintiff did not obtain a more favorable
recovery on its breach of contract claim than was offered by defendants in their statutory
settlement offer, as required for defendants to recover post-offer costs and attorney
fees under the offer of judgment rule, where defendants' offer was for $11,001 plus
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reasonable attorney fees and costs, and stipulated judgment was for $11,614.66 with
court to determine the prevailing party for purposes of attorney fees and costs. West's
Ann.Cal.C.C.P. § 998.


See 7 Witkin, Cal. Procedure (4th ed. 1997) Judgment, § 111; Wegner et al., Cal. Practice
Guide: Civil Trials and Evidence (The Rutter Group 2007) ¶ 17:123.7 et seq. (CACIVEV
Ch. 17-D); Cal. Jur. 3d, Costs, § 26; Cal. Civil Practice (Thomson/West 2003) Procedure,
§ 27:27 et seq.


6 Cases that cite this headnote


[22] Costs, Fees, and Sanctions Offer of judgment in general
When a statutory settlement offer contains only a monetary offer but the relief recovered
is both monetary and nonmonetary, the trial court must also consider the offer in light of
the totality of the recovery. West's Ann.Cal.C.C.P. § 998.


[23] Costs, Fees, and Sanctions Offer of judgment in general
Offer of judgment statute was triggered by statutory offer to settle breach of contract
action despite the fact that the offer did not extend to defendants' pending counter-claim;
complaint and cross-complaint were treated as independent actions for most purposes, and
such an interpretation of the statute was consistent with the legislative intent to encourage
settlement of litigation without trial. West's Ann.Cal.C.C.P. § 998.


4 Cases that cite this headnote


[24] Appeal and Error Necessity of final determination
The “one final judgment rule” provides that an appeal may be taken from a final judgment,
but not an interlocutory judgment; the rule was designed to prevent piecemeal dispositions
and costly multiple appeals which burden the court and impede the judicial process. West's
Ann.Cal.C.C.P. § 904.1(a)(1).


3 Cases that cite this headnote


[25] Appeal and Error Necessity of final determination
Pleading Cross-complaint in general
A complaint and cross-complaint are treated as independent actions for most purposes,
except with respect to the one final judgment rule. West's Ann.Cal.C.C.P. § 904.1(a)(1).
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4 Cases that cite this headnote


[26] Appeal and Error Determination of part of controversy
Where a complaint and cross-complaint involving the same parties have been filed, there
is no final, appealable judgment until both have been resolved. West's Ann.Cal.C.C.P. §
904.1(a)(1).


12 Cases that cite this headnote


[27] Appeal and Error Determination of part of controversy
Judgment rendered on a complaint alone, unaccompanied by judgment on a pending cross-
complaint, is not a final judgment, and appeal from it may be dismissed on motion. West's
Ann.Cal.C.C.P. § 904.1(a)(1).


9 Cases that cite this headnote


[28] Appeal and Error Determination of part of controversy
A judgment which resolves a complaint but does not resolve a cross-complaint pending
between the same parties, is not final and not appealable, even if the complaint has been
fully adjudicated. West's Ann.Cal.C.C.P. § 904.1(a)(1).


13 Cases that cite this headnote


[29] Appeal and Error Determination of part of controversy
A judgment is not final and not appealable when it decides the issues in a cross-
complaint but not the issues in a complaint, unless the cross-complaint sought separate
and independent relief by or against different parties, or the judgment or order on the
cross-complaint leaves no issues to be determined as to one party. West's Ann.Cal.C.C.P.
§ 904.1(a)(1).


9 Cases that cite this headnote


[30] Action Nature and elements of cause of action and suspension of remedies
“Civil action” does not have a different meaning from “civil suit.”


1 Case that cites this headnote
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[31] Action Nature and elements of cause of action and suspension of remedies
The common understanding of an “action to enforce” is that it is a proceeding initiated
by the filing of a claim; thus, an “action” not only encompasses the complaint but refers
to the entire judicial proceeding at least through judgment and is generally considered
synonymous with “suit.”


1 Case that cites this headnote


[32] Pleading Cross-complaint in general
A cross-complaint is generally considered to be a separate action from that initiated by
the complaint.


2 Cases that cite this headnote


[33] Pleading Cross-complaint in general
A cross-complaint is a separate pleading and represents a separate cause of action from
that which may be stated in the complaint, and must be complete and sufficient by itself
without aid of the averments of the answer.


1 Case that cites this headnote


[34] Action Severance of actions
Where there are both a complaint and a cross-complaint there are actually two separate
actions pending and the issues joined on the cross-complaint are completely severable
from the issues under the original complaint and answer.


4 Cases that cite this headnote


[35] Pleading Cross-complaint in general
Where a cross-complaint is filed there are two simultaneous actions pending between the
parties wherein each is at the same time both a plaintiff and a defendant.


[36] Judgment Offer of Judgment
The word “judgment,” in the offer of judgment rule, indicates that the statute contemplates
that an offer to compromise which is accepted will result in the final disposition of the
underlying lawsuit. West's Ann.Cal.C.C.P. § 998.
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[37] Judgment Entry of judgment
The entry of judgment pursuant to the offer of judgment rule is merely a ministerial act
which may be performed by the clerk of the court; under the rule, the clerk or judge
merely enters judgment following the filing of a written acceptance of the offer. West's
Ann.Cal.C.C.P. § 998.


Attorneys and Law Firms


**129  The Law Firm of Powell & Pool and Don J. Pool for Plaintiff and Appellant.


Sagaser, Jones & Hahesy, Scott D. Laird and David W. Burnett for Defendants and Respondents.


*113  OPINION


HARRIS, Acting P.J.


INTRODUCTION


[1]  Plaintiff and appellant Westamerica Bank filed an amended complaint against defendants and
respondents Michelle Ross and MBG Industries, Inc., for breach of contract when respondents
defaulted on a $300,000 line of credit. 1  Respondents filed a cross-complaint against appellant,
alleged appellant refused to renew or extend the line of credit because of gender discrimination
against Ms. Ross, and raised causes of action based on state and federal anti-discrimination laws.
Respondents extended a pretrial offer to compromise pursuant to Code of Civil Procedure 2  section
998, only as to the allegations of appellant's amended complaint on the money owed on the
defaulted note, and not on the gender discrimination issues raised by their cross-complaint. As we
will explain, section 998 “is a cost-shifting statute which encourages the settlement of actions, by
penalizing parties who fail to accept reasonable pretrial settlement offers. A plaintiff who refuses
a reasonable pretrial settlement offer and subsequently fails to obtain a ‘more favorable judgment’
is penalized by a loss of prevailing party costs and an award of costs in the defendant's favor.”
(Heritage Engineering Construction, Inc. v. City of Industry (1998) 65 Cal.App.4th 1435, 1439,
77 Cal.Rptr.2d 459.) An offer made by one party to “any other party to the action” must “allow
judgment to be taken” in order to be valid under section 998. (§ 998, subd. (b).)
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1 We will refer to plaintiff and appellant Westamerica Bank as Westamerica or appellant. We
will refer to defendants and respondents Michelle Ross and MBG Industries, Inc., as either
respondents, Ms. Ross, or MBG.


2 All further statutory citations are to the Code of Civil Procedure unless otherwise indicated.


Appellant did not accept respondents' offer. The court subsequently granted appellant's motion
for summary judgment on the cross-complaint. Thereafter, the parties entered into a stipulated
judgment in appellant's favor on the *114  amended complaint, but on terms not as favorable as
the terms of respondents' previous offer to settle. The trial court found respondents' offer to settle
only the amended complaint was valid to trigger the provisions of **130  section 998, and granted
respondents' motion for postoffer attorney fees and costs.


We are presented with the question of whether respondents' offer to settle only the amended
complaint was valid under section 998, even though it would have left a pending cross-complaint
between the identical parties unresolved, or whether it would have “allow[ed] judgment to be
taken” against respondents on the amended complaint. (§ 998, subd. (b).) We will review the
purposes behind the various statutory and legal principles raised in this case, and conclude that
respondents' offer to settle only the amended complaint was valid to trigger the provisions of
section 998, even though it would not have resulted in an appealable final judgment, because it
was an offer to the other party in the separate and independent action of the amended complaint
which would have allowed “judgment to be taken.” (§ 998, subd. (b).)


FACTS


In December 1994, Michael Ross formed and operated Pacific Control Company in Fresno, which
provided commercial electrical contracting and installation of electrical controls. Michelle Ross,
his wife, was an employee of the company and served as its office and business manager.


The Promissory Notes and Credit Lines
On June 11, 1997, Valliwide Bank (Valliwide) extended a line of credit to “Michael W. Ross
dba Pacific Control Company.” Mr. Ross executed a promissory note in the principal amount of
$100,000 in favor of Valliwide. The note provided that Mr. Ross was to pay the loan on demand, or
if no demand was made, in one payment of all outstanding principal plus accrued unpaid interest
on June 30, 1998.


As part of the same transaction, and as collateral for the line of credit, Mr. Ross, doing business as
Pacific Control Company, executed a commercial security agreement in Valliwide's favor, pledging
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the products, equipment, supplies, accounts receivables, and other collateral from Pacific Control
Company. Valliwide perfected its security interest by filing a UCC–1 financing statement with the
California Secretary of State's office.


The parties agree that appellant Westamerica Bank subsequently became Valliwide's successor in
interest.


*115  On July 22, 2003, Mr. Ross, doing business as Pacific Control Company, executed a change-
in-terms agreement with appellant, which identified the amount of the loan as $300,000, due
either on demand or on June 30, 2004, pursuant to specific terms and conditions. The change-in-
terms agreement contained a clause on attorney fees and expenses, and identified Westamerica as
“lender” and Mr. Ross as “borrower.”


“Lender may hire or pay someone else to help collect this Agreement if Borrower
does not pay. Borrower will pay Lender that amount. This includes, subject
to any limits under applicable law, Lender's attorneys' fees and Lender's legal
expenses, whether or not there is a lawsuit, including attorneys' fees, expenses
for bankruptcy proceedings (including efforts to modify or vacate any automatic
stay or injunction), and appeals. Borrower also will pay any court costs, in
addition to all other sums provided by law.”


In September 2003, Mr. Ross formed MBG Industries, Inc. (MBG) and he was the sole shareholder.
Mr. Ross sold Pacific Control to MBG, MBG created a division called Pacific Control Company,
and it carried on essentially the same business. According to respondents, Ms. Ross was an **131
employee of MBG and “continued working closely with her husband.”


On June 27, 2004, Mr. Ross died. Ms. Ross inherited and succeeded to his property, including but
not limited to 100 percent of his shares in MBG Industries, Inc.


The parties agree that after Mr. Ross died, respondents approached appellant, acknowledged the
line of credit obligation, and applied for a renewal or extension of the line of credit. On September
2, 2004, respondents filed a written application with appellant for credit. On September 14, 2004,
appellant advised respondents it would not renew the note that had been due on June 30, 2004,
that appellant was going to sue on the defaulted note, and that appellant was moving for an ex
parte writ of attachment.


Appellant's Amended Complaint







Westamerica Bank v. MBG Industries, Inc., 158 Cal.App.4th 109 (2007)
70 Cal.Rptr.3d 125, 07 Cal. Daily Op. Serv. 14,536, 2007 Daily Journal D.A.R. 18,699


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 12


On or about September 28, 2004, appellant filed a complaint in the Superior Court of Fresno
County against respondents based on their default on the June 30, 2004 line of credit.


On October 21, 2004, appellant, as successor in interest to Valliwide Bank, filed a first amended
complaint against Ms. Ross and MBG Industries, Inc., doing business as Pacific Control Company,
as successor in interest to Michael Ross, formerly doing business as Pacific Control Company.
The amended complaint set forth the factual background, as set forth ante, as to the 1997 line of
credit and the 2003 change-in-terms agreement with Mr. Ross, that Mr. Ross died in June 2004,
and the $300,000 note was due on June 30, 2004.


*116  Appellant's amended complaint alleged seven causes of action, all of which were based on
respondents' default on the $300,000 line of credit. The first and second causes of action were for
breach of contract and money lent, and alleged MBG failed to pay the amount due on June 30,
2004, and the unpaid balance plus interest was $306,999.72, plus accrued daily interest.


The third, fourth, and fifth causes of action were for claim and delivery, conversion, and conspiracy
to convert, and alleged MBG unlawfully detained the collateral pledged as security, refused to
return the collateral, and respondents conspired to hinder, delay, and defraud appellant from
collecting the accounts and equipment pledged as collateral under the security agreement for the
line of credit.


The sixth and seventh causes of action were against Ms. Ross, that a petition for probate of Mr.
Ross's estate had not been filed, and Ms. Ross, as the decedent's spouse, was derivatively liable
for breach of contract and Mr. Ross's debt under the promissory note.


Appellant's amended complaint prayed for damages of $306,999.72, representing the amount due
on the line of credit, plus accruing interest; an order for immediate possession of the collateral
pledged as security for the line of credit; the value of the property converted plus interest; damages
for time and money expended in pursuit of the converted property; general, punitive and exemplary
damages; and attorney fees and costs of suit.


Respondents' Cross-complaint
On November 17, 2004, United Security Bank issued a conditional commitment to respondents for
a $300,000 revolving line of credit, pending an appraisal of business real property. On November
22, 2004, respondents notified appellant of United Security Bank's conditional loan commitment,
and that respondents intended to use the $300,000 loan from United Security Bank to satisfy
appellant's claims in the amended complaint.


**132  On December 20, 2004, respondents filed an answer to the amended complaint and
denied the allegations. On the same day, respondents filed a cross-complaint against appellant.
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Respondents alleged that after Mr. Ross's death, Ms. Ross and MBG applied for and sought an
extension of the line of credit from appellant using the same and additional collateral as to the
existing line of credit, appellant refused to extend the terms or the maturity date, refused to accept
interest payments, and instead filed suit for breach of contract. Respondents alleged they were
qualified for the credit for which they applied, and subsequently obtained a $300,000 line of credit
from United Security Bank.


*117  Respondents alleged appellant denied the extension request because of Ms. Ross's gender,
that Ms. Ross was of equal credit stature as Mr. Ross, Mr. Ross repeatedly obtained extensions
and increased his line of credit from 1997 to 2004, and Ms. Ross succeeded to all of Mr. Ross's
interest in MBG and Pacific Control after his death, such that MBG became a “woman-owned
corporation.”


“Despite their equal financial and credit worthy status, Michelle Ross and her
Company, MBG Industries, Inc., were denied credit. Michael Ross, a male, was
extended credit and treated more favorably than Michelle Ross, a female and
MBG Industries, Inc., a female owned business in the application and credit
consideration process by Westamerica Bank.”


Respondents alleged Ms. Ross's subsequent receipt of the $300,000 line of credit from United
Security Bank was “further evidence” of the “credit worthiness” of Ms. Ross and MBG.


“Michelle Ross and MBG Industries, Inc. allege, on information and belief, that
other males or married females of similar credit worthiness and credit stature
were given loans or were treated more favorably by Westamerica Bank than were
Michelle Ross and her Company, MBG Industries, Inc. in the credit application
and consideration process.”


Respondents' cross-complaint raised three causes of action against appellant, all of which alleged
appellant denied Ms. Ross's request to extend the line of credit because of her “protected status
as a female” and MBG's status as “a woman-owned business,” there was no rational, economic
or other business reason to justify the decision, and a male managing and controlling the same
amount of earnings and assets would have received credit.


The first cause of action was for violation of the Unruh Civil Rights Act (Civ.Code, § 51 et
seq.), and alleged appellant's conduct in denying credit to Ms. Ross and MBG was an act of
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discrimination which resulted in damages, attorney fees, and costs in excess of $300,000. 3  The
second cause of action was for violation of Civil Code section 1812.30 et seq., and alleged
appellant's conduct was intentional, discriminatory, fraudulent, malicious, and oppressive, to
justify an award of punitive damages. The third cause of action was for violation of the Federal
Equal Credit Opportunity Act (15 U.S.C. § 1691 et seq.), and also sought punitive damages. The
cross-complaint prayed for economic, general, and punitive damages, attorney fees, and costs of
suit.


3 Respondents' claim for damages on the first cause of action for $300,000 was coincidentally
the amount due on the defaulted note.


*118  The Offer to Compromise
On or about January 6, 2005, United Security Bank issued a $300,000 line of **133  credit to
respondents, guaranteed by Valley Small Business Development Corporation.


On January 7, 2005, respondents presented appellant's counsel with a check for $306,999.72,
“representing the full amount sought” and due on the June 30, 2004 note. Respondents requested
appellant to provide a full accounting “of the remaining claimed amounts due on the Note.”


On January 19, 2005, appellant filed an answer to respondents' cross-complaint and denied the
allegations.


On or about January 20, 2005, appellant advised respondents that $25,162.54 was still due on the
note, which included $14,340 in attorney fees and costs.


On January 21, 2005, respondents served appellant with an offer to compromise pursuant to section
998, which stated:


“Defendants and Cross–Complainants Michelle Ross and MBG Industries, Inc. offer to have
judgment taken against them on Westamerica Bank's Complaint only, pursuant to section 998
of the California Code of Civil Procedure for the total sum of Eleven Thousand One Dollars
($11,001.00), plus reasonable attorneys' fees and costs incurred by Westamerica Bank to date,
if recoverable, to be determined by the Court.” (Italics added.)


Respondents requested acceptance of the offer prior to the beginning of trial or within 30 days,
whichever occurred first, or it would be deemed withdrawn.


As we will discuss post, respondents stated that they made the section 998 offer “[b]ased on
the accounting provided” as to the remaining amount due on the note, minus appellant's claim
for attorney fees and costs. Respondents allege the section 998 offer allowed “judgment to be
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taken on the Complaint in the amount of $11,001.00, plus reasonable attorneys' fees and costs,
if recoverable, as determined by the Court.” Also according to respondents, they were willing to
pay the claimed amount still due on the note, but “not inclined” to pay “what they believed were
exorbitant and absolutely unnecessary attorneys' fees.”


As we will discuss post, the parties agree that respondents' section 998 offer was only to settle
all issues in appellant's amended complaint for the default on the line of credit, and the offer did
not extend to the legal claims raised in respondents' cross-complaint. The parties also agree that
appellant did not respond to respondents' offer and it lapsed.


*119  Resolution of Respondents' Cross-complaint
On June 9, 2005, appellant filed a motion for judgment on the pleadings on the second cause of
action in respondents' cross-complaint. On July 1, 2005, appellant filed a motion for summary
judgment or adjudication of the first, second, and third causes of action in respondents' cross-
complaint.


On August 11, 2005, the court granted appellant's motion for judgment on the pleadings as to the
second cause of action in respondents' cross-complaint.


On October 17, 2005, the court granted appellant's motion for summary judgment on respondents'
cross-complaint, and found no triable issues of material fact existed as to any of the three causes
of action in the cross-complaint. As to the first and third causes of action, violations of the Unruh
Civil Rights Act and the Equal Credit Opportunity Act, the court found MBG's financial status
presented a nondiscriminatory reason for appellant's denial of the request to extend the line of
credit. The court found that as of July 2004, the balance sheet which MBG submitted with its
loan application to appellant showed it had **134  “a negative shareholder equity in excess of
$153,751.00 and a negative net profit of $164,773.53 for the first seven months of 2004.” “MBG's
net loss for 2003 was $31,966.00. The balance sheet also indicated a loan of $72,500.00 to MBG
from either Michelle Ross or Michael Ross. In August or September 2004 MBG borrowed money
from its shareholder to meet its ongoing business operations.”


The court further found: “While MBG and Ms. Ross attempt to show that [appellant's] decision
not to extend credit was a prohibited discriminatory practice, they offer little in the form of direct
evidence.” Appellant thus presented “creditable, and non-discriminatory, justification for denying
MBG's credit application. MBG and Ms. Ross have not presented substantial evidence to refute
[appellant's] evidence.” As to the second cause of action, discriminatory denial of credit, the court
found Ms. Ross never applied for, or was denied, credit in her own name, and the credit application
clearly indicated the applicant was MBG.
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On October 25, 2005, the court entered judgment on the cross-complaint in favor of appellant
and against respondents, and deemed appellant the prevailing party on the cross-complaint. On
November 4, 2005, the notice of entry of judgment on the cross-complaint was filed.


Resolution of the Amended Complaint
On January 19, 2006, the parties entered into a stipulation for entry of judgment on appellant's
amended complaint. The parties stipulated that *120  judgment would be entered in the amended
complaint, in favor of appellant and against respondents for $11,614.66, as of November 29, 2005,
plus daily interest. The stipulated judgment included a provision for attorney fees and costs:


“The Court will determine the prevailing party with respect to any attorney's
fees and/or costs incurred by the parties hereto. Any memorandum of costs and/
or motion for attorney's fees shall be made in accordance with California law.”


The stipulated judgment stated that respondents had asserted “certain claims for abuse of process”
against appellant “arising out of the Superior Court Action.” Appellant denied those claims, and
respondents “presently intend [ ] to pursue those claims in a separate action....” The stipulation did
not address any issues arising from the alleged abuse of process claim.


On January 20, 2006, a judgment pursuant to stipulation was filed in favor of appellant, and
against respondents, jointly and severally, for $11,614.66, plus daily interest. It was further ordered
that appellant was entitled to possession of MBG's personal property, consisting of all accounts,
equipment, and proceeds. If appellant levied on the personal property, the net proceeds of MBG's
personal property “shall be applied to satisfy the Judgment, with any excess remitted to the
Judgment debtor.” On January 27, 2006, the notice of entry of the judgment pursuant to stipulation
was filed.


Respondents' Motions for Costs and Attorney Fees
As explained ante, on January 21, 2005, respondents served appellant with a section 998 offer to
compromise on all issues in appellant's amended complaint for $11,001. At the time of the offer,
both the amended complaint and the cross-complaint were still at issue. The parties agree that
respondents' offer was not addressed to any issues arising from respondents' cross-complaint, and
appellant did not respond to the offer. After the resolution of the amended complaint and cross-
**135  complaint, as set forth ante, the parties filed various motions for attorney fees and costs.


On February 21, 2006, respondents filed a motion to tax costs and alleged they were the prevailing
party on the amended complaint pursuant to section 998 because appellant failed to accept a valid
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offer to compromise, appellant did not obtain a more favorable judgment, and appellant was not
entitled to postoffer costs incurred on the amended complaint after January 21, 2005. Respondents
set forth the procedural history of its failed attempts to extend the line of credit with appellant, that
United Security Bank issued a line of credit for $300,000, and, on January 7, 2005, respondents
used that loan to pay appellant $306,999.72 on the outstanding note. Respondent asserted that it
requested an accounting from appellant as to the remaining amounts due on the note, and appellant
advised them that it was claiming $25,162.54 was due *121  on the note, which included $14,340
in attorney fees and costs.


According to respondents, they were willing to pay the claimed amount on the note, but “not
inclined” to pay “what they believed were exorbitant and absolutely unnecessary attorneys' fees.”
Respondents asserted that its section 998 offer to appellant on January 21, 2005, was “[b]ased on
the accounting provided” as to the remaining amount due on the note, minus the claimed attorney
fees and costs. Respondents alleged the section 998 offer allowed “judgment to be taken on the
Complaint in the amount of $11,001.00, plus reasonable attorneys' fees and costs, if recoverable,
as determined by the Court.”


Respondents acknowledged the stipulated judgment on the amended complaint was for
$11,614.66, plus daily interest. Respondents cited to the deposition testimony of Larry Larison
of Westamerica, who stated that as of January 11, 2005, the principal amount due on the note
was $10,822.54; and that as January 21, 2005, the total amount due on the note was $10,856.36,
excluding claimed fees and costs.


“[The stipulated judgment] amount superficially exceeds the $11,001.00 offered
in the [section] 998 Offer, but is merely reflective of the interest that accrued
on the Note between January 21, 2005 and November 29, 2006. Simple math
and the testimony of Mr. Larison establish that due to the [section] 998 Offer,
[appellant] is not the prevailing party.”


Based on these circumstances, respondents argued they were the prevailing party on the amended
complaint because they submitted a valid section 998 offer to settle all issues raised in the amended
complaint, the offer exceeded the actual amount owed on the note, appellant “inexplicably failed”
to accept the offer, and the amount of the stipulated judgment did not exceed the offer.


Respondents acknowledged that appellant would argue the January 21, 2005 offer was not valid
under section 998 because it only addressed the legal claims raised in appellant's amended
complaint, and did not address any causes of action alleged in respondents' cross-complaint.
However, respondents argued a section 998 offer could be made only on the amended complaint
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and still be valid, section 998 only required service of an offer that would allow “judgment” to
be taken on an “action,” a complaint was a separate action, and the one final judgment rule did
not apply to section 998 offers.


On February 21, 2006, appellant filed a motion to strike respondents' memorandum of costs and
argued appellant was the prevailing party on the *122  amended complaint with a net monetary
recovery, as **136  defined in section 1032, subdivision (b), and respondents failed to establish
appellant's liability for costs and fees.


On February 22, 2006, respondents filed a motion for postoffer attorney fees and again argued
they were the prevailing parties on the amended complaint pursuant to section 998 because of
appellant's failure to accept the January 21, 2005, offer to compromise, and respondents could
recover postoffer costs under section 998, and postoffer attorney fees under Civil Code section
1717 and the terms of the promissory note and the stipulated judgment.


Respondents argued the section 998 offer had to be evaluated based on the amount which was
due on the note at the time of that offer: “[W]hether the Plaintiff has obtained a more favorable
judgment is determined at the time of the offer, and damages incurred after the time of the offer
do not allow the Plaintiff to avoid [section] 998's cost-shifting penalty. [Citation.] Judged against
the amount owed on the Note at the time of the offer, $10,856.36, WestAmerica failed to obtain
a more favorable judgment.”


In addition, respondents argued they were entitled to postoffer attorney fees pursuant to both
section 998 and Civil Code section 1717, because attorney fees are considered costs under sections
998 and 1033.5, “and the cost-shifting penalty applies to post-offer attorneys' fees.” Respondents
claimed attorney fees of $60,626.00.


On March 3, 2006, appellant filed opposition to respondents' motion to tax costs. Appellant argued
section 998 contemplated a settlement offer which would result in one final judgment, respondents'
offer was limited to the amended complaint and excluded the cross-complaint, and acceptance of
that offer would not have resulted in a final judgment to resolve the entire lawsuit between the
parties.


On March 16, 2006, appellant filed a motion to fix attorney fees as costs pursuant to Civil Code
section 1717. Appellant noted the stipulated judgment on the amended complaint provided that the
court would determine the prevailing party for purposes of attorney fees and costs, and appellant
was the prevailing party on both the amended complaint and the cross-complaint. In addition,
the July 2003 change-of-terms agreement and the security agreement, upon which appellant sued,
provided for an award of attorney fees if respondents did not pay the underlying indebtedness.
Appellant claimed attorney fees of $41,542.
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*123  The Court's Tentative Ruling
On March 15, 2006, the trial court issued a tentative ruling on the competing motions to tax costs,
and noted the issue was whether respondents' section 998 offer was valid even though it only
addressed the amended complaint and did not resolve the entirety of the action. The court held
appellant's reliance on the “one final judgment rule” was incorrect and appellant erroneously relied
on cases which addressed the appealability of final judgments, as opposed to the application of
a section 998 offer.


“ ‘A final judgment is not necessarily the last one in an action. A judgment that is conclusive
of any question in a case is final as to that question. The Code provides for an appeal from a
final judgment, not from the final judgment in an action.’ (Sharon v. Sharon (1885) 67 Cal. 185,
196 [7 P. 456].) Code of Civil Procedure section 904.1 states an appeal may be had ‘[f]rom a
judgment,’ it does not refer to the final judgment in an action.


“Here the resolution of [appellant's] contract claims against [respondents] was **137  not
dependent upon a resolution of [respondents'] counter-claims for discrimination. The cases
cited by [appellant] are therefore distinguishable. (People ex rel. Department of Public Works
v. Clausen (1967) 248 Cal.App.2d 770, 787 [57 Cal.Rptr. 227].)” (Italics in original.)


The court held respondents' offer was valid under section 998, and appellant's rejection of that
offer “precludes it from recovering its post-offer costs.”


The court also determined appellant “did not obtain a more favorable judgment” and was not
entitled to its postoffer costs. The court explained that respondents' section 998 offer included
recovery of appellant's costs and attorney fees, “upon determination by the court, as well as
payment of $11,001. (Elite Show Services, Inc. v. Staffpro, Inc. (2004) 119 Cal.App.4th 263, 269
[14 Cal.Rptr.3d 184].) [Respondents] have established that at the time of the offer, January 21,
2005, [appellant] was claiming the amount then due, including interest was $10,856.36.” The court
noted that when a section 998 offer includes costs, it is compared with the judgment, including
preoffer costs and attorney fees. In this case, those costs and fees “were to be later determined
by the court.”


The court also granted respondents' claim for postoffer attorney fees, and noted the prevailing
party was entitled to attorney fees under the terms of the note. Respondents had established that
appellant “did not obtain a more favorable judgment after rejecting [respondents'] offer,” which
entitled respondents to their postoffer costs, including attorney fees under Civil Code section 1717.
The court limited those fees to reasonable attorney fees incurred solely as a result of defending
appellant's contractual causes of *124  action, and not those fees incurred in prosecuting the
“separate and distinct causes of action” in respondents' cross-complaint.
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The court ordered certain costs and attorney fees claimed by respondent stricken because they
were not allowable or reasonably related to the contractual cause of action. The court awarded
$54,738.75 to respondents as reasonable attorney fees incurred after appellant rejected the section
998 offer.


On April 12, 2006, appellant filed further briefing, challenged the correctness of the court's
tentative ruling, and argued the actual judgment was more favorable than respondents' offer
because the judgment on the amended complaint was for money and possession of respondents'
personal property. “Thus, [appellant] was entitled to actual possession of the equipment listed
in the Judgment, as opposed to a simple money judgment. Thus, [appellant] obtained a ‘more
favorable judgment’ than that offered by [respondents], and [appellant] was the ‘prevailing party’
for purposes of” sections 998 and 1032.


The Court's Hearing
On April 26, 2006, the court conducted a hearing on the validity of the section 998 offer and the
parties restated their positions. Appellant argued respondents' offer would not have resolved the
entire litigation between the parties and was not valid under section 998. Appellant asserted the
court's tentative ruling, which found the offer valid under section 998, stated a position never taken
by any court on this issue. Appellant insisted that a section 998 offer must resolve all aspects of
the litigation between the parties in order to be consistent with the legislative purpose of resolving
lawsuits. Respondents countered the amended complaint was a separate action, their offer would
have completely resolved the amended complaint, and the offer was valid under section 998.
**138  The court took the matter under submission.


The Court's Order
On May 25, 2006, the court issued its order and found respondents made a valid offer under section
998 “to resolve [appellant's] lawsuit against them,” even though it would not have settled the
pending cross-complaint.


“[Appellant's] rejection of that offer, and its failure to obtain a more favorable
judgment in its favor, precludes it from recovering its post-offer attorney fees and
costs, related to the litigation of [appellant's] complaint. [Appellant's] rejection
of that offer, and its failure to obtain a more favorable judgment, entitles
[respondents] to the recovery of their post-offer attorney fees and costs related
to litigation of [appellant's] complaint.”
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The court awarded $14,688.50 to appellant as its reasonable preoffer attorney fees, and $753 as
allowable preoffer costs. The court noted that at *125  the hearing, respondents conceded they
had previously claimed costs that were not related to appellant's amended complaint and the court
disallowed those claims. The court awarded $62,268.25 to respondents as reasonable postoffer
attorney fees, and $1,191.50 as postoffer costs.


Thereafter, appellant field a motion for new trial and argued the court's ruling was contrary to
the facts and law. Respondents filed opposition. On August 9, 2006, the court denied appellant's
motion for new trial without comment. On August 23, 2006, the court filed the order denying the
new trial motion. On September 7, 2006, the notice of entry of order was filed.


On September 8, 2006, appellant filed a timely notice of appeal of the court's orders of May 25,
August 9, and August 23, 2006.


Issues on Appeal
The instant appeal essentially presents one issue: whether the trial court properly found that
respondents' offer to compromise of January 21, 2005, was a valid offer under section 998 to
support the court's award of postoffer attorney fees and costs to respondents, or whether appellant
correctly asserts the offer was not valid under section 998 because it only addressed the allegations
in the amended complaint, it did not resolve the pending cross-complaint, and it would have
violated the one final judgment rule. Appellant raises this issue in the context of its new trial
motion, and contends the court should have granted the new trial motion based on its erroneous
legal determination of the prevailing party.


The contested appellate issue is easily phrased but difficult to answer, and has not been directly
addressed by a published case. We must thus “proceed step by step” (Scott Co. v. Blount, Inc.
(1999) 20 Cal.4th 1103, 1108, 86 Cal.Rptr.2d 614, 979 P.2d 974) through various provisions of
the Code of Civil Procedure, and examine the nature of complaints, cross-complaints, prevailing
parties, attorney fees and costs, and judgments.


DISCUSSION


I.


ATTORNEY FEES, COSTS, AND SECTION 998
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[2]  [3]  We begin with basic legal principles underlying awards of attorney fees and costs in
civil litigation. “The ‘costs' of a civil action consist of the expenses of litigation, usually excluding
attorney fees. Under the common law rule, parties to litigation must bear their own costs. The
right to recover *126  any of such costs is **139  determined entirely by statute. ‘It is axiomatic
that the right to recover costs is purely statutory, and, in the absence of an authorizing statute, no
costs can be recovered by either party.’ [Citations.]” (Davis v. KGO–T.V., Inc. (1998) 17 Cal.4th
436, 439, 71 Cal.Rptr.2d 452, 950 P.2d 567; see Baker–Hoey v. Lockheed Martin Corp. (2003)
111 Cal.App.4th 592, 597, 3 Cal.Rptr.3d 593 (Baker–Hoey ).)


“... This general rule is subject to numerous exceptions, including those found in ... section 1032,
subdivision (b), which provides that unless otherwise statutorily prohibited, the prevailing party
is entitled to recover ‘costs.’ The primary statutory provision with respect to the types of expenses
that may or may not be included in a cost award under ... section 1032 is found in section 1033.5 of
that code.” (Ripley v. Pappadopoulos (1994) 23 Cal.App.4th 1616, 1622, 28 Cal.Rptr.2d 878; see
Baker–Hoey, supra, 111 Cal.App.4th at p. 597, 3 Cal.Rptr.3d 593.) “ ‘Prevailing party’ includes
the party with a net monetary recovery, a defendant in whose favor a dismissal is entered, a
defendant where neither plaintiff nor defendant obtains any relief, and a defendant as against those
plaintiffs who do not recover any relief against that defendant. When any party recovers other
than monetary relief and in situations other than as specified, the ‘prevailing party’ shall be as
determined by the court, and under those circumstances, the court, in its discretion, may allow
costs or not ....” (§ 1032, subd. (a)(4).) However, section 1032 does not purport to define the term
“prevailing party” for all purposes. (Galan v. Wolfriver Holding Corp. (2000) 80 Cal.App.4th 1124,
1128, 96 Cal.Rptr.2d 112.)


[4]  The costs allowed under section 1032 do not include the attorney fees which the prevailing
party has incurred in the litigation. (Butler–Rupp v. Lourdeaux (2007) 154 Cal.App.4th 918, 923,
65 Cal.Rptr.3d 242.) Section 1033.5 provides that attorney fees are allowable as costs under section
1032 when authorized by contract, statute, or law, including Civil Code section 1717. (§ 1033.5,
subds.(a)(10)(A)-(C), (c)(5).)


When authorized by contract, the right to attorney fees is made reciprocal by Civil Code section
1717, which states:


“In any action on a contract, where the contract specifically provides that attorney's fees and
costs, which are incurred to enforce that contract, shall be awarded either to one of the parties
or to the prevailing party, then the party who is determined to be the party prevailing on the
contract, whether he or she is the party specified in the contract or not, shall be entitled to
reasonable attorney's fees in addition to other costs.” (Civ.Code, § 1717, subd. (a).)


As applicable to the instant case, the parties entered into two agreements that contained attorney
fees clauses. The July 2003 change-in-terms agreement, in which appellant extended a $300,000



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998046302&pubNum=661&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998046302&pubNum=661&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003574703&pubNum=0007047&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003574703&pubNum=0007047&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003574703&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS1033.5&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994075883&pubNum=3484&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003574703&pubNum=7047&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d40e000072291 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000359002&pubNum=3484&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000359002&pubNum=3484&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012996304&pubNum=7047&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012996304&pubNum=7047&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1033.5&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1717&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1033.5&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1717&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1717&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1717&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 





Westamerica Bank v. MBG Industries, Inc., 158 Cal.App.4th 109 (2007)
70 Cal.Rptr.3d 125, 07 Cal. Daily Op. Serv. 14,536, 2007 Daily Journal D.A.R. 18,699


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 23


line of credit to Mr. Ross, *127  provided for the borrower to pay the lender's attorney fees
and costs if the lender hired someone to enforce the obligation. Appellant filed the amended
complaint against respondents to recover the amount owed under the change-in-terms agreement
given respondents' default. The parties subsequently entered into a stipulated judgment, which
resolved the amended complaint in appellant's favor, and also provided for the court to determine
“the prevailing party with respect to any attorney's fees and/or costs incurred by the parties hereto.”


As explained ante, the trial court granted appellant's motion for summary judgment as to all
claims in respondents' cross-complaint. Thereafter, the parties entered into the stipulated judgment
in favor of **140  appellant and against respondents for $11,614.66. It was further ordered
that appellant was entitled to possession of MBG's personal property, consisting of all accounts,
equipment, and proceeds. If appellant levied on the personal property, the net proceeds of MBG's
personal property would “be applied to satisfy the Judgment, with any excess remitted to the
Judgment debtor.” It would thus seem that appellant would be the prevailing party as to both
its amended complaint and respondents' cross-complaint, and would be entitled to attorney fees
and costs pursuant to sections 1032 and 1033.5, the attorney fees clauses in the change-in-terms
agreement and stipulated judgment, and Civil Code section 1717.


However, section 1032 provides that the prevailing party is “entitled to all of his costs unless
another statute provides otherwise. [Citation.] Absent such statutory authority, the court has
no discretion to deny costs to the prevailing party. [Citation.]” (Nelson v. Anderson (1999) 72
Cal.App.4th 111, 129, 84 Cal.Rptr.2d 753, italics added; see Baker–Hoey, supra, 111 Cal.App.4th
at p. 597, 3 Cal.Rptr.3d 593.)


*128  Section 998, the statute at issue in this case, states that the costs allowed under section 1032
“shall be withheld or augmented as provided in this section.” (§ 998, subd. (a).)


“Not less than 10 days prior to commencement of trial or arbitration ... of a dispute to be resolved
by arbitration, any party may serve an offer in writing upon any other party to the action to allow
judgment to be taken or an award to be entered in accordance with the terms and conditions
stated at that time. The written offer shall include a statement of the offer, containing the terms
and conditions of the judgment or award, and a provision that allows the accepting party to
indicate acceptance of the offer by signing a statement that the offer is accepted.... [¶] (1) If the
offer is accepted, the offer with proof of acceptance shall be filed and the clerk or the judge
shall enter judgment accordingly.... [¶] (2) If the offer is not accepted prior to trial ... or within
30 days after it is made, whichever occurs first, it shall be deemed withdrawn, and cannot be
given in evidence ....” (§ 998, subd. (b), italics added.)


Section 998, subdivision (c)(1) states:



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1033.5&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1717&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999123329&pubNum=3484&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999123329&pubNum=3484&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003574703&pubNum=7047&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003574703&pubNum=7047&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=If9df37fdae4e11dcb595a478de34cd72&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_10c0000001331 





Westamerica Bank v. MBG Industries, Inc., 158 Cal.App.4th 109 (2007)
70 Cal.Rptr.3d 125, 07 Cal. Daily Op. Serv. 14,536, 2007 Daily Journal D.A.R. 18,699


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 24


“If an offer made by a defendant is not accepted and the plaintiff fails to obtain
a more favorable judgment or award, the plaintiff shall not recover his or her
postoffer costs and shall pay the defendant's costs from the time of the offer. In
addition, ... the court or arbitrator, in its discretion, may require the plaintiff to
pay a reasonable sum to cover costs of the services of expert witnesses, who are
not regular employees of any party, actually incurred and reasonably necessary
in either, or both, preparation for trial or arbitration, or during trial or arbitration,
of the case by the defendant.”


Thus, while the general rule provides for the prevailing party in a civil lawsuit to recover its costs
(§ 1032), “section 998 establishes a procedure for shifting the costs upon a party's refusal to settle.
If the party who prevailed at trial obtained a judgment less favorable than a pretrial settlement offer
submitted by the other party, then the prevailing party may not recover its own postoffer costs and,
moreover, must pay its opponent's postoffer costs, including, potentially, expert witness costs. (§
998, subd. (c)(1).)” (Barella v. Exchange Bank (2000) 84 Cal.App.4th 793, 798, 101 Cal.Rptr.2d
167 (Barella ); see Scott Co. v. Blount, Inc., supra, 20 Cal.4th at p. 1112, 86 Cal.Rptr.2d 614, 979
P.2d 974.)


**141  “Section 998 has been part of California Law since 1851 [citation], and although it has
undergone some modification over the years, it remains essentially unchanged in substance.”
(Taing v. Johnson Scaffolding Co. (1992) 9 Cal.App.4th 579, 585, 11 Cal.Rptr.2d 820 (Taing ).) As
such, section 998 provides that any party to an action may “serve an offer in writing upon any other
party to the action to allow judgment to be taken or an award to be entered in accordance with the
terms and conditions stated at that time.” (§ 998, subd. (b), italics added.) “If the offer is accepted,
the offer with proof of acceptance shall be filed and the clerk or the judge shall enter judgment
accordingly.” (§ 998, subd. (b)(1).) An offer is deemed withdrawn if it is not accepted before trial,
or within 30 days after it is made. (§ 998, subd. (b)(2).) If a defense offer is not accepted and
the plaintiff fails to obtain a more favorable judgment, the plaintiff shall not recover his or her
postoffer costs and shall pay the defendant's costs from the time of the offer, which may include
expert witness fees. (§ 998, subd. (c)(1).)


[5]  [6]  Once a section 998 offer has been made, it remains open until it is unequivocally rejected,
formally revoked, or lapses due to passage of time. (Berg v. Darden (2004) 120 Cal.App.4th 721,
731, 15 Cal.Rptr.3d 829 (Berg ).) A section 998 offer is not revoked by a counteroffer, and it still
may be accepted by the offeree during the statutory period unless the offer has been revoked by the
offeror. (Berg, supra, 120 Cal.App.4th at p. 731, 15 Cal.Rptr.3d 829.) “If the offeree is uncertain
about some aspect of the offer ..., he is free to explore those matters with the offeror, or even to
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make counterproposals during the *129  period in which the statutory offer remains outstanding.
By doing so, he will not run the risk of having the original offer revoked and may still accept that
offer on the terms extended.” (Id. at pp. 730–731, 15 Cal.Rptr.3d 829.)


[7]  [8]  “As recognized in numerous Court of Appeal decisions, the clear purpose of section
998 ... is to encourage the settlement of lawsuits prior to trial.” (T.M. Cobb Co. v. Superior Court
(1984) 36 Cal.3d 273, 280, 204 Cal.Rptr. 143, 682 P.2d 338.) “Section 998 achieves its aim by
punishing a party who fails to accept a reasonable offer from the other party. [Citations.]” (Elrod
v. Oregon Cummins Diesel, Inc. (1987) 195 Cal.App.3d 692, 699, 241 Cal.Rptr. 108, italics in
original; see Taing, supra, 9 Cal.App.4th at p. 583, 11 Cal.Rptr.2d 820.) “In that situation, the
prevailing party is precluded from recovering its own postoffer costs and must pay its opponent's
postoffer costs, including expert witness fees, if awarded in the court's discretion. [Citations.] The
purpose of the cost-shifting statute is to encourage the settlement of litigation without trial, by
punishing the party who fails to accept a reasonable settlement offer from its opponent. [Citation.]”
(Elite Show Services, Inc. v. Staffpro, Inc. (2004) 119 Cal.App.4th 263, 268, 14 Cal.Rptr.3d 184
(Elite Show Services ).)


“Fundamental rules of statutory construction require that, in construing section 998, we attempt
to ‘ “ascertain the intent of the Legislature so as to effectuate the purpose of the law. [Citations.]”
’ [Citation.] That purpose is clear: Section 998 is intended ‘to encourage settlement by providing
a strong financial disincentive to a party—whether it be a plaintiff or a defendant—who fails to
achieve a better result than that party could have achieved by accepting his or her opponent's
settlement offer. (This is the stick. The carrot is that by awarding costs to the putative settler the
statute provides a financial incentive to make reasonable **142  settlement offers.)’ [Citation.]”
(Berg, supra, 120 Cal.App.4th at pp. 726–727, 15 Cal.Rptr.3d 829.)


[9]  [10]  In interpreting a section 998 offer, general contract principles apply when they neither
conflict with nor defeat the statute's purpose of encouraging the settlement of lawsuits prior to trial.
(Elite Show Services, supra, 119 Cal.App.4th at p. 268, 14 Cal.Rptr.3d 184.) “[T]he legislative
purpose of section 998 is generally better served by ‘bright line rules' that can be applied to
these statutory settlement offers—at least with respect to the application of contractual principles
in determining the validity and enforceability of a settlement agreement.’ [Citations.]” (Barella,
supra, 84 Cal.App.4th at p. 799, 101 Cal.Rptr.2d 167.)


[11]  [12]  The courts have uniformly rejected an interpretation of section 998 that would allow
offering parties to “ ‘game the system.’ ” (Menees v. Andrews (2004) 122 Cal.App.4th 1540,
1544, 19 Cal.Rptr.3d 664.) A section 998 offer must be made in good faith and be “ ‘realistically
reasonable under the circumstances of the particular case,’ ” and carry with it some reasonable
prospect of acceptance. *130  (Arno v. Helinet Corp. (2005) 130 Cal.App.4th 1019, 1024, 30
Cal.Rptr.3d 669 (Arno ); Hartline v. Kaiser Foundation Hospitals (2005) 132 Cal.App.4th 458,
471, 33 Cal.Rptr.3d 713.) The reasonableness of the offer depends upon the information available
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to the parties as of the date the offer was served. (Burch v. Children's Hospital of Orange County
Thrift Stores, Inc. (2003) 109 Cal.App.4th 537, 547–548, 135 Cal.Rptr.2d 404 (Burch ); Arno,
supra, 130 Cal.App.4th at p. 1025, 30 Cal.Rptr.3d 669.)


[13]  [14]  [15]  Section 998 “does not require a plaintiff to make a global settlement offer to all
defendants in an action, or to make an offer that resolves all aspects of a case. [Citation.]” (Arno,
supra, 130 Cal.App.4th at p. 1026, 30 Cal.Rptr.3d 669.) “When multiple defendants have jointly
made a settlement offer to a single plaintiff without indicating how the offer is to be allocated
among them, it has been held too uncertain to result in section 998 penalties, because it cannot be
determined whether any individual plaintiff's recovery at trial was more favorable than the offer.
[Citations.]” (Ibid.) Similarly, “a section 998 offer made to multiple parties is valid only if it is
expressly apportioned among them and not conditioned on acceptance by all of them. [Citations.] A
single, lump sum offer to multiple plaintiffs which requires them to agree to apportionment among
themselves is not valid. [Citation.] Likewise, a lump sum offer by a plaintiff to multiple defendants
may be invalid for the same reasons. [Citation.]” (Santantonio v. Westinghouse Broadcasting Co.
(1994) 25 Cal.App.4th 102, 112, 30 Cal.Rptr.2d 486.) “ ‘To be effective, an offer to multiple parties
under section 998 must be explicitly apportioned among the parties to whom the offer is made
so that each offeree may accept or reject the offer individually.’ [Citation.]” (Burch, supra, 109
Cal.App.4th at p. 544, 135 Cal.Rptr.2d 404; see Menees v. Andrews, supra, 122 Cal.App.4th at p.
1544, 19 Cal.Rptr.3d 664.)


[16]  [17]  [18]  [19]  The issue of whether a section 998 offer is enforceable, and the application
of section 998 to an undisputed set of facts, presents questions of law, which we review de novo.
(Barella, supra, 84 Cal.App.4th at p. 797, 101 Cal.Rptr.2d 167; Elite Show Services, supra, 119
Cal.App.4th at p. 268, 14 Cal.Rptr.3d 184.) Appellant raises this issue in the context of the trial
court's denial of its motion for new trial. A trial court has broad discretion in ruling on a new
trial motion and the exercise of the discretion is accorded great deference on review. (Plancarte
v. **143  Guardsmark (2004) 118 Cal.App.4th 640, 645, 13 Cal.Rptr.3d 315.) When the ground
for a new trial motion is an error of law under section 657, subdivision 7, the superior court has
“no discretion to grant a new trial unless its original ruling, as a matter of law, was erroneous.”
(Ramirez v. USAA Casualty Ins. Co. (1991) 234 Cal.App.3d 391, 397, 285 Cal.Rptr. 757.) The
court's denial of such a motion presents a question of law on appeal. (Aguilar v. Atlantic Richfield
Co. (2001) 25 Cal.4th 826, 859–860, 107 Cal.Rptr.2d 841, 24 P.3d 493.)


[20]  Even if a party extends a valid section 998 offer, the cost-shifting provisions are triggered
only if the party who prevailed at trial obtained a *131  judgment less favorable than a pretrial
settlement offer submitted by the other party. The parties herein are not challenging the trial court's
finding that appellant did not receive a more favorable judgment than offered by respondents.
It is undisputed that on January 21, 2005, respondents extended a pretrial offer to appellant for
judgment to be taken against them on the amended complaint for $11,001 plus reasonable attorney
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fees and costs, that offer only addressed appellant's amended complaint, and it did not cover any
aspects of respondents' pending cross-complaint. It is also undisputed appellant did not respond
to the offer. Respondents subsequently took nothing from their cross-complaint, and the parties
entered into a stipulated judgment in appellant's favor for $11,614.66, with the court to determine
the prevailing party for purposes of attorney fees and costs.


[21]  [22]  The trial court herein found appellant did not receive a more favorable recovery than
the offer to compromise, because respondents' January 21, 2005 offer to compromise included
recovery of appellant's attorney fees and costs, upon the determination of the court, whereas
the stipulated judgment provided for the court to determine the prevailing party for purposes of
attorney fees and costs. While the stipulated judgment provided for appellant to receive both a
money judgment and possession of MBG's personal property, it also stated that if appellant levied
on the personal property, the net proceeds of MBG's personal property would “be applied to
satisfy the Judgment, with any excess remitted to the Judgment debtor.” When a section 998 offer
“contains only a monetary offer but the relief recovered is both monetary and nonmonetary, the
trial court must also consider the offer in light of the totality of the recovery.” (Arias v. Katella
Townhouse Homeowners Assn., Inc. (2005) 127 Cal.App.4th 847, 856, 26 Cal.Rptr.3d 113.) The
stipulated judgment provided for appellant to levy on MBG's personal property only to the extent
required to satisfy the money judgment, and not in addition to that amount. Appellant has not
challenged the court's finding that it did not obtain a more favorable recovery than the offer to
compromise, and that finding is supported by the entirety of the record. (See, e.g., Stallman v. Bell
(1991) 235 Cal.App.3d 740, 747–751, 286 Cal.Rptr. 755; Heritage Engineering Construction, Inc.
v. City of Industry, supra, 65 Cal.App.4th at pp. 1439–1442, 77 Cal.Rptr.2d 459.)


While appellant did not obtain a more favorable recovery than the compromise offer, the provisions
of section 998 are triggered only if a party made a valid offer to compromise under that statute. We
must thus review the provisions of section 998 and the requirements for a valid offer to compromise
which trigger the statute's cost-shifting penalties.


*132  II.


“JUDGMENT TO BE TAKEN ”


[23]  With this background in mind, we turn to the disputed question of whether **144
respondents' offer to only settle the amended complaint was an offer in an “action to allow
judgment to be taken or an award to be entered in accordance with the terms and conditions stated
at that time,” even though the offer did not extend to the pending cross-complaint between the
same parties. (§ 998, subd. (b), italics added.)
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[24]  Appellant asserts respondents' offer to settle only the amended complaint was not valid
under section 998 because it violated the “one final judgment” rule. The “one final judgment” rule
provides that an appeal may be taken from a final judgment, but not an interlocutory judgment.
(§ 904.1, subd. (a)(1); Morehart v. County of Santa Barbara (1994) 7 Cal.4th 725, 740–741, 29
Cal.Rptr.2d 804, 872 P.2d 143.) “The rule was designed to prevent piecemeal dispositions and
costly multiple appeals which burden the court and impede the judicial process. [Citation.]” (Doran
v. Magan (1999) 76 Cal.App.4th 1287, 1293, 91 Cal.Rptr.2d 60.)


[25]  [26]  [27]  A complaint and cross-complaint are treated as independent actions for most
purposes, except with respect to the requirement of one final judgment. (Rethers v. Rethers (1956)
140 Cal.App.2d 28, 30, 294 P.2d 968.) “Where a complaint and cross-complaint involving the
same parties have been filed, there is no final, appealable judgment until both have been resolved.
[Citation.]” (ECC Construction, Inc. v. Oak Park Calabasas Homeowners Assn. (2004) 122
Cal.App.4th 994, 1002, 19 Cal.Rptr.3d 340, italics added.) “Judgment rendered on a complaint
alone, unaccompanied by judgment on a pending cross-complaint, is not a final judgment, and
appeal from it may be dismissed on motion. [Citations.]” (Tsarnas v. Bailey (1960) 179 Cal.App.2d
332, 337, 3 Cal.Rptr. 629; see Holt v. Booth (1991) 1 Cal.App.4th 1074, 1081, 2 Cal.Rptr.2d 727;
Swain v. California Casualty Ins. Co. (2002) 99 Cal.App.4th 1, 6, 120 Cal.Rptr.2d 808.)


[28]  [29]  Thus, a judgment which resolves a complaint but does not resolve a cross-complaint
pending between the same parties, is not final and not appealable, even if the complaint has been
fully adjudicated. (Angell v. Superior Court (1999) 73 Cal.App.4th 691, 698, 86 Cal.Rptr.2d 657;
Southern Pacific Land Co. v. Westlake Farms, Inc. (1987) 188 Cal.App.3d 807, 825–826, 233
Cal.Rptr. 794.) Similarly, a judgment is not final and not appealable when it decides the issues in a
cross-complaint but not the issues in a complaint, unless the cross-complaint sought separate and
independent relief by or against different parties, or the judgment or order on the cross-complaint
leaves no issues to be determined as to one party. (See First *133  Security Bank of California,
N.A. v. Paquet (2002) 98 Cal.App.4th 468, 473, 119 Cal.Rptr.2d 787; Nguyen v. Calhoun (2003)
105 Cal.App.4th 428, 437, 129 Cal.Rptr.2d 436; Nicholson v. Henderson (1944) 25 Cal.2d 375,
378–381, 153 P.2d 945; Sjoberg v. Hastorf (1948) 33 Cal.2d 116, 118, 199 P.2d 668; Evans v.
Dabney (1951) 37 Cal.2d 758, 760, 235 P.2d 604; Fleuret v. Hale Construction Co. (1970) 12
Cal.App.3d 227, 230, 90 Cal.Rptr. 557.)


Appellant's attempt to apply the one final judgment rule to section 998 offers is inappropriate
given the distinctively different purposes behind the statutory schemes of the one final judgment
rule of section 904.1, subdivision (a)(1), and offers to compromise under section 998. The theory
behind the one final judgment rule “ ‘is that piecemeal disposition and multiple appeals in a single
action would be oppressive and costly, and that a review of intermediate rulings should await the
final disposition of the case.’ [Citations.]” **145  (Griset v. Fair Political Practices Com. (2001)
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25 Cal.4th 688, 697, 107 Cal.Rptr.2d 149, 23 P.3d 43.) In contrast, the purpose of section 998,
“the cost-shifting statute,” is to encourage “the settlement of litigation without trial, by punishing
the party who fails to accept a reasonable settlement offer from its opponent. [Citation.]” (Elite
Show Services, supra, 119 Cal.App.4th at p. 268, 14 Cal.Rptr.3d 184; see Meister v. Regents of
University of California (1998) 67 Cal.App.4th 437, 449–450, 78 Cal.Rptr.2d 913; Berg, supra,
120 Cal.App.4th at pp. 726–727, 15 Cal.Rptr.3d 829.)


We believe section 998 can be interpreted in a way to harmonize these two statutory schemes,
and turn to the specific language of section 998 to resolve this issue. As noted ante, section 998,
subdivision (b) states, in pertinent part:


“Not less than 10 days prior to commencement of trial or arbitration ... of a dispute to be resolved
by arbitration, any party may serve an offer in writing upon any other party to the action to allow
judgment to be taken or an award to be entered in accordance with the terms and conditions
stated at that time....” (Italics added.)


The disputed issue in this case is whether respondents' offer of January 21, 2005, to have judgment
taken against them solely on the complaint for $11,001, and leave the cross-complaint unresolved,
was valid under section 998, in that it was an offer to the “other party to the action to allow
judgment to be taken.” (§ 998, subd. (b), italics added.)


The well-settled definitions of the key words in this phrase supply the answer to this question.
“A judgment is the final determination of the rights of the parties in an action or proceeding.” (§
577, italics added.) “An action is an ordinary proceeding in a court of justice by which one
party prosecutes another for the declaration, enforcement, or protection of a right, the redress or
prevention of a wrong, or the punishment of a public offense.” (§ 22, italics added.) “A civil action
is prosecuted by one party against another for *134  the declaration, enforcement or protection of
a right, or the redress or prevention of a wrong.” (§ 30.)


[30]  [31]  “Civil action” does not have a different meaning from “civil suit.” (People v. Yartz
(2005) 37 Cal.4th 529, 538, 36 Cal.Rptr.3d 328, 123 P.3d 604.) “The common understanding of
an ‘action to enforce’ is that it is a proceeding initiated by the filing of a claim. Thus, an action
not only encompasses the complaint ‘but refers to the entire judicial proceeding at least through
judgment and is generally considered synonymous with “suit.” ’ [Citations.]” (Salawy v. Ocean
Towers Housing Corp. (2004) 121 Cal.App.4th 664, 672, 17 Cal.Rptr.3d 427, italics added.)


[32]  [33]  “A complaint and a cross-complaint are, for most purposes, treated as independent
actions.” (Security Pacific National Bank v. Adamo (1983) 142 Cal.App.3d 492, 496, 191 Cal.Rptr.
134 (Security Pacific ), italics added; see Coachella Valley Mosquito and Vector Control Dist. v.
City of Indio (2002) 101 Cal.App.4th 12, 16, 123 Cal.Rptr.2d 551; K.R.L. Partnership v. Superior
Court (2004) 120 Cal.App.4th 490, 503, 15 Cal.Rptr.3d 517.) A cross-complaint is generally
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considered to be a separate action from that initiated by the complaint. (Bertero v. National General
Corp. (1974) 13 Cal.3d 43, 51–52, 118 Cal.Rptr. 184, 529 P.2d 608; Ohio Casualty Ins. Group v.
Superior Court (1994) 30 Cal.App.4th 444, 448–449, 35 Cal.Rptr.2d 771.) A cross-complaint is a
separate pleading and represents a separate cause of action from that which may be stated in the
complaint, and must be complete and sufficient by itself without aid of the averments **146  of
the answer. (Asamen v. Thompson (1942) 55 Cal.App.2d 661, 674, 131 P.2d 841; Wilson, McCall &
Daoro v. American Qualified Plans, Inc. (1999) 70 Cal.App.4th 1030, 1036, 83 Cal.Rptr.2d 192.)


[34]  [35]  “Where there are both a complaint and a cross-complaint there are actually two
separate actions pending and the issues joined on the cross-complaint are completely severable
from the issues under the original complaint and answer. [Citations.]” (Security Pacific, supra,
142 Cal.App.3d at p. 496, 191 Cal.Rptr. 134.) “ ‘Where a cross-complaint is filed there are two
simultaneous actions pending between the parties wherein each is at the same time both a plaintiff
and a defendant.’ [Citation.]” (K.R.L. Partnership v. Superior Court, supra, 120 Cal.App.4th at p.
503, 15 Cal.Rptr.3d 517; Case v. Kadota Fig Assn. (1950) 35 Cal.2d 596, 603, 220 P.2d 912.)


[36]  [37]  In determining the intent of the Legislature, the courts have “found the purposes
of section 998 best served by enforcement of statutory offers which, despite the absence of the
statutory language proposing to ‘allow judgment to be taken,’ make it clear that settlement will
result in a final disposition of the litigation. [Citations.]” (Berg, supra, 120 Cal.App.4th at p. 729,
15 Cal.Rptr.3d 829, italics added.) “The word ‘judgment’ in ... section 998 indicates that *135
the statute contemplates that an offer to compromise which is accepted will result in the final
disposition of the underlying lawsuit.... ” (Goodstein v. Bank of San Pedro (1994) 27 Cal.App.4th
899, 906, 32 Cal.Rptr.2d 740, italics added.) “The entry of judgment pursuant to section 998 is
merely a ministerial act which may be performed by the clerk of the court.” (Saba v. Crater (1998)
62 Cal.App.4th 150, 153, 72 Cal.Rptr.2d 401.) Under section 998, “the clerk or judge merely enters
judgment following the filing of a written acceptance of the offer.” (Saba v. Crater, supra, at p.
153, 72 Cal.Rptr.2d 401; see § 998, subd. (b)(1).)


In the instant case, if appellant had accepted respondents' offer to settle only the amended
complaint, the cross-complaint would not have been resolved, there would not have been a final
judgment for purposes of section 904.1, subdivision (a)(1), and appellant could not have filed
a notice of appeal at that point. However, the clerk of the court would have had the ministerial
duty to enter judgment on the amended complaint in favor of appellant (§ 998, subd. (b)(1)), a
judgment would have been “taken” against a “party” to the separate and independent “action” of
the amended complaint, and all the issues between the parties on the amended complaint would
have been resolved, as required to trigger the provisions of section 998.


Indeed, such a situation actually occurred in this case after appellant declined to accept respondents'
offer to settle the amended complaint. The trial court subsequently granted appellant's motion for
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summary judgment on the cross-complaint, the court entered judgment on the cross-complaint
in favor of appellant and against respondents, and a notice of entry of judgment on the cross-
complaint was filed. At that point, there was no final judgment as required by section 904.1,
subdivision (a)(1), and neither party could have filed a notice of appeal of any issues arising
from resolution of the cross-complaint. However, a judgment was entered in the separate and
independent action of the cross-complaint, leaving the amended complaint unresolved.


We thus conclude that based on the language of section 998 and the settled definitions of the key
words in that statute, respondents' offer to settle only the amended complaint was valid to trigger
**147  the provisions of section 998 because acceptance of that offer by the “other party to the
action” would have allowed “judgment to be taken.” (§ 998, subd. (b).) In reaching this conclusion,
we acknowledge that a “final judgment” for purposes of section 904, subdivision (a)(1) would
not have existed and it would not have been appealable. However, our interpretation of section
998, subdivision (b) is consistent with the legislative intent of the statute to encourage settlement
of litigation without trial (Elite Show Services, supra, 119 Cal.App.4th at p. 268, 14 Cal.Rptr.3d
184; Meister v. Regents of University of California, supra, 67 Cal.App.4th at pp. 449–450, 78
Cal.Rptr.2d 913) while avoiding “ ‘multiple appeals in a single action’ ” (Griset v. Fair Political
Practices Com., supra, 25 Cal.4th at p. 697, 107 Cal.Rptr.2d 149, 23 P.3d 43).


*136  DISPOSITION


The judgment is affirmed. Costs on appeal to respondents.


WE CONCUR: WISEMAN and GOMES, JJ.


All Citations


158 Cal.App.4th 109, 70 Cal.Rptr.3d 125, 07 Cal. Daily Op. Serv. 14,536, 2007 Daily Journal
D.A.R. 18,699
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