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ARGUMENT
I

THE TWO SACRAMENTO MURDER CONVICTIONS (COUNTS 1
AND 2) MUST BE REVERSED BECAUSE THE JURY
INSTRUCTIONS ON THE FELONY MURDER RULE DID NOT
INCLUDE THE CHANGES TO THE FELONY MURDER RULE
MADE BY SENATE BILL 1437

Appellant Samreth Pan now raises an additional
argument based on this Court’s recent opinion in People v
Hin (2025) 17 Cal. 5% 401. His two Sacramento murder
convictions (Counts 1 and 2) must be reversed based on

erroneous Jjury instructions on the felony murder rule, which



allowed the jury to convict Pan of first degree murder under
the old felony murder rule, where the mental state element
for a felony murder was a specific intent to commit the
underlying felony, which in this case was either robbery or
burglary. (6 CT 1606.) (CALJIC 8.21)1

In Hin, the Court held that Senate Bill 1437
narrowed the scope of the felony-murder rule, “providing
that a defendant who was neither the actual killer nor acted
with intent to kill can be liable for murder only if he was
a ‘major participant in the underlying felony and acted with

reckless indifference to human life.’” (People v Hin, supra,

17 Cal. 5% at 442; Pen. Code § 189, subd. (e) (3).)
More importantly, the Court in Hin held that in
determining whether an erroneous felony-murder jury

instruction was prejudicial, the Court could not rely upon

! The new argument raised in this Appellant’s Fourth

Supplemental Brief is related to the argument raised in
Appellant’s Second Supplemental Brief, where he argues that
the evidence is insufficient to convict appellant of first
degree felony murder in the case of the two Sacramento
murders (Counts 1 and 2), based on changes to the law of
murder made by Senate Bill 1437. He argues in the Second
Supplemental Brief that the evidence was insufficient to
prove he was a major participant in the underlying felony
and the evidence was insufficient to prove he acted with
reckless indifference to human life. (See, People v Banks
(2015) 61 Cal. 4 788; People v Clark (2016) 63 Cal. 4
522.)




the jury’s felony-murder special-circumstance finding alone
to find harmless error. The Court stated: “We conclude, as

we did in Strong, that a pre-Banks/Clark felony-murder

special-circumstances finding does not by itself establish
that the jury convicted a defendant of murder on a valid

theory of felony murder.” (People v Hin, supra, at 448.)

Samreth Pan was charged in Count 1 and 2 with the
first degree murder of Hghiep Thick Le and Hung Dieu Le.
(Pen. Code § 187.) The prosecution’s theory of the case was
that the co-defendant, Run Peter Chhuon, was the actual
killer. Pan did nothing to aid and abet Chhuon in the
actual killings. However, Pan was part of a conspiracy to
rob the occupants of an apartment in Sacramento where the
killings occurred. After finding Pan guilty of murder in
Counts 1 and 2, the jury returned true findings on the
special circumstances allegations of robbery-murder and
burglary-murder. (Pen. Code § 190.2, subd. (a) (17) (A)) and
(Pen. Code § 190.2, subd. (a) (17)(G).) (6 CT 1571-1572.)

From the jury’s true findings on the two felony-
murder special-circumstances, the jury must have found that
Pan was a major participant in the attempted robbery and

burglary who acted with reckless indifference to human life.



However, these findings occurred at a trial that took place
prior to this Court’s Banks and Clark decisions, which
clarified the terms major participant and reckless
indifference to human life. Thus, those findings may not be
used in the determination of whether the error in the felony

murder Jjury instructions was harmless error. (People v Hin,

supra, 17 Cal. 5™ at 448.)

The erroneous Jjury instruction on the felony
murder rule, given in Pan’s case, stated that: “The unlawful
killing of a human being, whether intentional,
unintentional, or accidental, which occurs during the
commission or attempted commission of the crime of burglary
or robbery is murder in the first degree when the
perpetrator had the specific intent to commit that crime.”
(6 CT 1606.) (CALJIC 8.21.)

Under the felony murder rule, as it existed at the
time of Pan’s trial in 2002, “when the defendant or an
accomplice kill[ed] someone during the commission, or
attempted commission of an “inherently dangerous felony,”
the defendant will be found guilty of the crime of murder,
without any showing of “an intent to kill, or even implied

malice, but merely the intent to commit the underlying



felony.” (People v Strong (2022) 13 Cal. 5™ 698, 704.)

Murders occurring during certain violent or serious
felonies, such as robbery and burglary, were first degree

murders. (People v Gonzalez (2012) 54 Cal. 4% 463, 654.)

Senate Bill 1437 (2017-2018 Reg. Sess.) has
amended the felony murder rule by adding Penal Code section
189, subdivision (e) which provides: “A participant in the
perpetration or attempted perpetration of [qualifying
felonies] in which a death occurs is liable for murder only
if one of the following is proven: []] (1) The person was
the actual killer. [9] (2) The person was not the actual
killer, but, with the intent to kill, aided, abetted,
counseled, commanded, induced, solicited, requested, or
assisted the actual killer in the commission of murder in
the first degree. []J] The person was a major participant 1in
the underlying felony and acted with reckless indifference
to human life, as described in subdivision (d) of Section

190.2" (People v Gentile (2020) 10 Cal. 5% 830, 842.)

This change in the felony murder rule incorporates
the felony murder special circumstances heightened proof
requirements into the elements of the crime of felony

murder. Now under the felony murder rule, embodied in Penal



Code, section 189, subdivision (e) (3), “Defendants who were
neither actual killers nor acted with the intent to kill can
be held liable for murder only i1f they were ‘major
participants in the underlying felony and acted with
reckless indifference to human life, as described in
subdivision (d) of [Penal Code] Section 190.2'-that is, the
statute defining the felony-murder special circumstance.”

(People v _Strong (2020) 13 Cal. 5% 698, 708; People v

Gentile, supra, 10 Cal. 5% 830, 842.)

The record is clear that Pan was not the actual
killer in the case of the two Sacramento murders. Thus, the
only theories of first degree murder that were available
were aiding and abetting the actual killer and felony
murder. Because the felony murder jury instructions did not
correctly set forth the current law, the Court must review

the case for “alternative-theory error.” (People v Aledamat

(2018) 8 Cal. 5™ 1, 9.) Alternative theory error occurs
when a court instructs on two theories of an offense, only

one of which is legally valid. (People v Aledamat, supra, at

9.) “Where a jury is instructed on alternative theories of
liability, one legally valid and one legally invalid, a

federal constitutional error has occurred.” (People v Hin

10



(2025) 17 Cal. 5™ 401, 443.)

A reviewing court may hold such an error harmless
“where it would be impossible based on the evidence, for the
jury to make the findings reflected in its verdict without
also making the findings that would support a valid theory

of liability.” (In re Lopez (2023) 14 Cal. 5™ 562, 568.) A

court must “rigorously review the evidence to determine
whether any rational juror who found the defendant guilty
based on an invalid theory, and made the factual findings
reflected in the Jjury’s verdict, would necessarily have
found the defendant guilty based on a valid theory as well.”

(In re Lopez, supra, at 568.)

In Pan’s case, the jury returned verdicts of
guilty of first degree murder on the two Sacramento murders
(Counts 1 and 2) and found true the two special circumstance
allegations of murder during the commission of an attempted
robbery (Pen. Code § 190.2, subd. (a) (17) (A)) and murder
during the commission of a burglary. (Pen. Code § 190.2,
subd. (a) (17) (G).) (6 CT 1571-1572.) The jury was
instructed on the felony murder special circumstance
pursuant to CALJIC 8.80.1 that: “If you find that a

defendant was not the actual killer of a human being, or if

11



you are unable to decide whether the defendant was the
actual killer or an aider and abettor, you cannot find the
special circumstance to be true unless you are satisfied
beyond a reasonable doubt that such defendant with the
intent to kill aided, abetted, counseled, commanded,
induced, solicited, requested, or assisted any actor in the
commission of the murder in the first degree, or with
reckless indifference to human life and as a major
participant, aided, abetted, counseled, commanded, induced,
solicited, requested, or assisted in the commission of the
crime of robbery or burglary which resulted in the death of
a human being, namely Hghiep Thich Le or Hung Dieu Le. (6
CT 1608-1609.)

In People v Hin (2025) 17 Cal. 5 401 the Court

addressed a similar case where the defendant was convicted
of first degree murder and the jury was instructed on a
valid theory of aiding and abetting and an invalid felony
murder theory. The defendant Hin had been tried prior to
the enactment of Senate Bill 1437 which had made changes to
the felony-murder rule. Under the prior version of the
felony murder rule the only intent required to be guilty of

murder during the commission of a robbery, as an accomplice,

12



was the intent to steal and any killing of a human being
whether intentional, unintentional or accidental was first
degree murder. After Senate Bill 1437 amended Penal Code
section 189, an accomplice in a robbery would only be guilty
of murder for any killing during the commission of a robbery
if the accomplice was a major participant in the robbery who
acted with reckless indifference to human life.

In Hin, the Attorney General argued that the
jury’s findings on the felony-murder special-circumstances,
which required at least that the defendant acted with
reckless indifference to human life, rendered the
instructional error on the felony murder rule harmless. The
Court rejected the argument, and held that the jury’s true
findings as to the felony-murder special circumstances,
which required it to find that Hin aided and abetted the
robbery or kidnapping either “with the intent to kill” or
“with reckless indifference to human life and as a major
participant” did not render the felony-murder jury

instruction error harmless. (People v Hin, supra, 17 Cal.

5% at 446.) The felony murder special circumstances
findings were made before the Court’s decisions in People v

Banks (2015) 61 Cal. 4" 788 and People v Clark (2016) 63

13



Cal. 4" 522, which provided substantial guidance on the
meaning of the two relevant statutory phrases. (People v

Hin, supra, at 446; see also People v Strong (2022) 13 Cal.

5" 698, 710-719.)

The Court in Hin stated that “Banks and Clark
represented the sort of significant change that has
traditionally been thought to warrant reexamination of an

earlier-litigated issue.” (People v Hin, supra, at 447;

People v Strong, supra, at 717.) Thus, the Court concluded

that “because those special circumstance findings were made
without understanding what degree of culpability is
required, they are not sufficient, standing alone, to
establish that Hin is in a class of defendants who would
still be viewed as liable for murder under the current
understanding of the major participant and reckless

indifference requirement.” (People v Hin, supra, at 447;

People v Strong, supra, at 718.) In other words, “a pre-

Banks/Clark felony-murder special-circumstance finding does

not by itself establish that the jury convicted a defendant
of murder on a valid theory of felony murder.” (People v
Hin, supra, at 448.)

Ultimately in Hin, the Court found that the jury’s

14



true finding on the gang-murder special circumstance of an
intentional killing by an active street gang member, means
that the jury found that Hin acted with intent to kill when
he participated in the robbery resulting in death. (People
v_Hin, supra, at 448.) Thus, the jury’s special
circumstance findings on felony murder and gang murder in
combination established that the instructional error in the
Hin case was harmless beyond a reasonable doubt. (People v
Hin, supra, at 448-449.)

The Court also found that the evidence
overwhelmingly supported the jury’s finding that Hin
intended to kill the robbery victim. “Hin orchestrated what
transpired: he helped plan the robbery; he knew a gun would
be used; he gave all the orders to Martinez and Pizano while
Kak held the gun, including requiring Martinez and Pizano to
walk to a darker area of the park at gunpoint; and he did

not render aid after the shooting.” (People v Hin, supra, at

449-450.) “[Tthis evidence shows that Hin’s conduct created
an objectively ‘grave risk of death’ that satisfies the

reckless indifference standard.” (People v Hin, supra, at

450.)

In other words, it would be impossible for the

15



jury to find that Hin had an intent to kill the robbery
victim, without also making the findings that would support
a valid felony murder under the current law, namely, that
Hin acted with reckless disregard for human life when he
participated in the robbery which resulted in death.

(People v Hin, supra, at 443, 448-449; In re Lopez, supra,

14 Cal. 5™ at 568.) Thus, the error in Hin was harmless
error.

The same cannot be said in Pan’s case. The
erroneous felony murder jury instruction was reversible
error under the facts of this case. In Pan’s case, there
was no gang-murder special circumstance finding by the Jjury.
The only other special circumstance finding in Pan’s case
was the jury’s true finding on the allegation that Pan
committed multiple murders. (6 CT 1578.) On that issue,
the jury was instructed that “To find the special
circumstance, referred to in these instructions as multiple
murder convictions, 1is true, it must be proved: The
defendant has in this case been convicted of at least one
crime of murder in the first degree and one or more crimes
of murder of the first or second degree.” (6 CT 1609.)

(CALJIC 8.81.3.) This jury finding did not establish that

16



the jury found either element of major participant or
reckless indifference to human life.

A review of the evidence at Pan’s trial supports
his argument that the erroneous felony murder jury
instruction was not harmless beyond a reasonable doubt.

Rather, the jury, if properly instructed on the Banks/Clark

factors, could have found that Pan was not a major
participant in the underlying felony and did not act with
reckless indifference to human life.

In People v Banks (2015) 61 Cal. 4™ 788, 803, the

Court listed the factors on the major participant element:
“What role did the defendant have in planning the criminal
enterprise that led to one or more deaths? What role did
the defendant have in supplying or using lethal weapons?
What awareness did the defendant have of the particular
dangers posed by the nature of the crime, weapons used, or
past experience or conduct of the other participants? Was
the defendant present at the scene of the killings, in a
position to facilitate or prevent the actual murder, and did
his or her own actions or inaction play a particular role in
the death? What did the defendant do after lethal force was

used?” (Ibid.)

17



In People v Clark (2016) 63 Cal. 4 522, 617, the

Court stated that “reckless indifference . . . encompasses a
willingness to kill (or to assist another in killing) to
achieve a distinct aim, even if the defendant does not
specifically desire that death as the outcome of his
actions.” The Court in Banks also listed the factors on the
reckless indifference to human life element: the use of or
awareness of the presence of a weapon or weapons, physical
presence at the scene and opportunity to restrain
confederates or aid victims, the duration of the crime,
knowledge of any threat the confederates might represent,
and efforts taken to minimize risks. (Id. at 618-623.)

In Pan’s case, the evidence was as follows.
Samreth Pan, Run Peter Chhuon, Bunjun Chhinkhathork, also
known as Puppet, and William Evans, also known as C.J.,
planned to commit a robbery at an apartment in Sacramento.
The apartment occupants ran a small store selling candy,
soda, and cigarettes. Puppet waited in the car while
Chhuon, Pan, and Evans walked to the apartment. Before
anyone entered the apartment, a young girl alerted the
occupants of the apartment that a robbery was eminent. Pan

and Evans told Chhuon that they should just leave and not go

18



through with the robbery. Chhuon decided to continue with
the robbery alone. (15 RT 2374-2377, 2400-2406, 2464-2475;
16 RT 2667-2673.)

According to the prosecution's evidence, Chhuon
entered the apartment alone. Chhuon was the only one who
was armed with a gun. Pan and Evans remained outside of the
apartment. Neither Pan nor Evans had a gun. (16 RT 2681-
2684.) After entering the apartment, Chhuon met with
resistence from the occupants. Quyen Luu tried to throw a
chair at Chhuon. (15 RT 2409-2411; 16 RT 2680-2684.) Chhuon
responded by firing his gun, killing both Nghiep Thich Le
and Hun Dieu Le, and wounding Quyen Luu. (14 RT 2214-2236,
2242-2259; 2268-2274.)

William Evans testified that the purpose of their
going to the apartment was to get money, that is, to rob the
place. (16 RT 2681-2684.) Their plan, according to Puppet,
was to force the occupants to give up everything and if they
didn’t, to start shooting. (15 RT 2400.)

There i1s nothing in the record establishing that
Pan had an intent to kill the people in the apartment. The
plan was to commit robbery, not murder. Pan did not possess

or use a gun. Pan and Evans told Chhoun that they should

19



not go through with the robbery when the young girl alerted
the people in the apartment of the eminent robbery. By
standing outside the apartment, unarmed, Pan did nothing to
aid Chhuon in his unexpected response to the occupants’
resistance to the robbery.

The evidence does not show that Pan was a major
participant in the robbery or that he acted with reckless
indifference to human life. The plan to rob the Sacramento
apartment was formed at a meeting in a park between four
gang members, Pan, Chhuon, William Evans, and Bunjun
Chhinkhathork, aka, Puppet. (15 RT 2383-2387.) There was no
indication prior to the attempted robbery that Chhoun
intended to kill anyone. Pan did not supply or use a lethal
weapon. He was unarmed during the robbery. The only person
who was armed was Chhuon and it was never established who
supplied Chhuon with the gun used by him in the attempted
robbery.

As to the awareness of the particular dangers
posed by the nature of the crime, weapons used, or past
experience or conduct of the other participants, there was
no indication prior to the attempted robbery that Chhuon

intended to kill anyone. There was no evidence that Pan had

20



knowledge of Chhuon’s proclivity toward violence. The
Sacramento attempted robbery was the first crime Pan had
participated in with Chhoun. Pan couldn’t know or be
charged with awareness of Chhoun’s future crimes, all of
which occurred after the Sacramento crimes.?

According to Puppet, the plan was to force them to
give up everything, and if they didn’t to start shooting.
(15 RT 2400.) However, this part of the plan was simply
describing an armed robbery, not a premeditated plan to
commit murder. All armed robberies involve the express or
implied threat to shoot the victim if he does not turn over

his property. (Tison v Arizona (1987) 481 U.S. 137, 151

(“"[T]he possibility of bloodshed is inherent in the
commission of any violent felony . . . 1t 1s one principle
reason that felons arm themselves.”).) This Court has

stated that “knowing participation in an armed robbery,

’ The Spokane murders (July 10, 1995) occurred prior to

the Sacramento murders (July 27, 1995) and Chhuon is alleged
to have committed the Spokane murders with Giao Ly, aka

Sandman. Pan was not involved and there is no evidence Pan
was aware of the Spokane murders at the time of the
Sacramento crimes. (See, Pan’s AOB, pp. 34-36.) The other

post-Sacramento crimes are the San Bernardino murder of
Bunlort Bun (August 6, 1995), the Pomona murder of Miguel
Avena (August 8, 1995) and the Elm Street murders (August
10, 1995). Evidence concerning the Spokane murders and the
Elm Street murders was not introduced at Pan’s trial. The
evidence was limited to the penalty trial in the case of Run
Peter Chhuon. (See, Pan’s AOB, pp. 32-36.)
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standing alone, is insufficient to establish a defendant’s

reckless indifference to human life.” (People v Strong

(2022) 13 Cal. 5% 698, 706; see also People v Banks (2015)

61 Cal. 4" 788, 807-811; People v Clark (2016) 63 Cal. 4t

522, 617; In re Scoggins (2020) 9 Cal. 5 667, 682.)

On the question of whether Pan was at the scene of
the killing, the answer is that he was near the scene, but
he was not actually inside the apartment when the killings
occurred. He was not in a position to facilitate or prevent
the actual murders. Pan told Chhuon, while they were
outside of the apartment, in the courtyard, that he and
Evans did not want to go through with the robbery. Pan and
Evans remained outside the apartment, while Chhuon entered
the apartment alone.

Pan did not see what happened in the apartment
when Chhuon fatally shot Hghiep Thick Le and Hung Dieu Le.
The shooting was the result of an unexpected resistance to
the robbery. Evans testified that Chhuon told him
afterwards that the lady in the apartment [Quyen Luu] had
thrown a chair at him. This unexpected resistance by the
victims is a strong indication that Pan was not a major
participant and did not act with reckless indifference to

human life. (People v Banks (2015) 61 Cal. 4 788, 807; In

22



re Ramirez (2019) 32 Cal. App. 5% 384, 398.)

In Banks, Matthews was convicted of first degree
murder with a felony-murder special-circumstance based on
his having acted as a getaway driver for an armed robbery in
which Banks shot and killed one of the robbery victims while

escaping. (People v Banks, supra, at 794, 797.) Matthews

was sentenced to LWOP based on the special circumstance
finding. (Id., at 797.)

The Court vacated the special circumstance finding
and LWOP sentence, holding that the evidence was
insufficient to establish that Matthews, the getaway driver,

was a major participant in the robbery. (People v Banks,

supra, at 794, 800-801, 805.) The Court also found that the
evidence was insufficient to establish that Matthews had the
requisite mental state of reckless indifference to human
life. (Id., at 807.)

The Court Banks stated: “Reckless indifference to
human life ‘requires the defendant be “subjectively aware
that his or her participation in the felony involved a grave
risk of death.” [Citation] There was evidence from which the
jury could infer Matthews knew he was participating in an
armed robbery. But nothing at trial supported the

conclusion beyond a reasonable doubt that Matthews knew his

23



own actions would involve a grave risk of death. There was
no evidence Matthews intended to kill or, unlike the Tisons,
knowingly conspired with accomplices known to have killed
before. 1Instead, as in Enmund, Banks’s killing of [the
victim] was apparently a spontaneous response to armed

resistance from the victim.” (People v Banks, supra, at

807.)

On the issue of presence at the scene of the
killing, Pan was not inside the apartment when the killings
occurred. He was outside in the courtyard, where he
remained after telling Chhuon that they should not go
through with the robbery. Being outside in the courtyard
meant that he was not in a position to facilitate or prevent
the actual murder, and thus played no actual role in the

death. (See, Enmund v Florida (1982) 458 U.S. 782, 797-801

(getaway driver); People v Banks, supra, at794, 797 (getaway

driver); In re Scoggins (2020) 9 Cal. 5™ 667, 672 (waiting

at a nearby gas station); In re Ramirez (2019) 32 Cal. App.

5" 384, 405 (waiting across the street).)

The duration of the crime was very brief, possibly
just a few minutes. Chhoun entered the apartment with his
gun drawn. (Amie Le: 14 RT 2245-2248.) The occupants

immediately resisted. Quyen Luu attempted to throw a chair
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at Chhoun. (William Evans: 16 RT 2680-2684.) Choun quickly
fired his gun (Quyen Luu: 14 RT 2270-2274), killing Nghiep
Thick Le and Hung Dieu Le, and wounding Quyen Luu. (Amie Le:
14 RT 2249-2256.) The shooting was a reaction to their
unexpected resistence. After the shooting, Chhoun left the
apartment without taking anything.

Pan also made efforts to minimize the risk of
violence in several ways. Pan was unarmed during the
attempted robbery. He tried to call off the robbery when a
young girl alerted the occupants. Pan stayed out of the
apartment and decided not to go through with the robbery.
(William Evans: 16 RT 2664-2669.) He arguably abandoned the
robbery plan before Chhoun entered the apartment. At a
minimum, it appears Pan ceased active participation in the
robbery prior to Chhoun’s entry into the apartment.

By being an unarmed participant in the robbery and
by not being physically present during the killings, Pan’s
participation was similar to the unarmed defendants in the
Clark and Scoggins cases, who were found not to have acted
with reckless indifference to human life. By trying to call
off the robbery at the last minute, Pan’s actions also
indicated an effort to minimize the risk of violence. All

of the evidence indicates that Pan did not act with reckless
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indifference to human life.

Based on a review of the evidence, and applying
the Banks and Clark factors, the evidence is insufficient to
support a finding that Pan was a major participant in the
attempted robbery and burglary, who acted with reckless
indifference to human life. At a minimum, if the jury had
received the correct instructions on the felony murder rule,
there is a strong likelihood that the jury would have found
that Pan was not a major participant and did not act with
reckless indifference to human life. Therefore, the

erroneous felony murder jury instructions given in this case

were reversible error. The error was not harmless beyond a
reasonable doubt. (Chapman v California (1967) 386 U.S. 18,
24; In re Lopez (2023) 14 Cal. 5% 562, 568.) The Court

should reverse Counts 1 and 2, the Sacramento murders, based
on the erroneous jury instructions on felony murder.

The Court should also reverse the death sentence
in this case. The death verdict returned by the jury did
not differentiate between the three murders for which Pan
had been convicted. The verdict stated: “We the jury in the
above entitled action, having found the Defendant, SAMRETH
SAM PAN, guilty of FIRST DEGREE MURDER and having found one

or more of the special circumstances to be true, fix the
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penalty at DEATH.” (6 CT 1655.) If the Court now reverses
the two Sacramento murder convictions, the death verdict
that could have been based on those convictions must now be
reversed.

At the penalty phase of a capital trial, the
penalty verdict must be set aside 1f “there is a reasonable
(i.e. realistic) possibility that the jury would have
rendered a different verdict had the errors or error not

occurred.” (People v Brown (1988) 46 Cal. 3d 432, 448.) For

federal constitutional error, the Court must reverse, unless
the Court can find the error “was harmless beyond a

reasonable doubt.” (Chapman v California (1967) 386 U.S.

18, 25.)

In People v Horton (1995) 11 Cal. 4™ 1068, 1140,

the Court vacated a death sentence 1n a case where one of
two special circumstance allegations was held to be invalid.
The Court found that the prior murder special circumstance
allegation was constitutionally invalid because of a
violation of the defendant’s right to counsel. Despite the
existence of a valid second special circumstance allegation
of murder during the course of a robbery, the Court vacated
the death penalty judgment. The Court stated: “[W]e

conclude there exists a reasonable possibility the jury
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would have returned a verdict of life imprisonment without
the possibility of parole, instead of death, absent the
prior-murder-conviction special circumstance finding.”

(People v Horton, supra, 11 Cal. 4™ at 1140.)

In Brown v Sanders (20006) 546 U.S. 212, 220, the

Supreme Court stated that: “An invalidated sentencing factor
(whether an eligibility factor or not) will render the
sentence unconstitutional by reason of its adding an
improper element to the aggravation scale in the weighing
process unless one of the other sentencing factors enables
the sentencer to give aggravating weight to the same facts
and circumstances.” In Brown, two of four special
circumstance allegations, the burglary-murder special
circumstance and heinous, atrocious, or cruel special
circumstance, were vacated on technical grounds. The Court
held that there was no error in the jury considering the
facts of these two special circumstances as aggravating
factors bearing upon the circumstances of the crime as
sentencing factors. Thus, the weighing process was not
skewed and no constitutional violation occurred. (Brown v
Sanders, supra, at 222-223.)

The situation in Pan’s case is much different. In

Pan’s case, the jury was told to determine whether Pan
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should receive the death penalty or life without possibility
of parole, based upon his conviction of three first degree
murders. They returned a verdict of death. Now, the record
shows that Pan is only guilty of one first degree murder,
the Pomona murder.

The difference between three murders and one
murder 1s so substantial that the Court must find that the
weighing process of the jury has been skewed adversely
against Pan. It is more likely that a jury would vote for
death in a case where a defendant has been convicted of
three murders rather than one murder. The two added murders

violated the rule in Brown v Sanders by adding “an improper

element to the aggravation scale in the weighing process.”

(Brown v Sanders, supra, at 220.) Therefore, reversal of

the two Sacramento murder convictions should also require

the reversal of the death verdict and death sentence.

CONCLUSION

Based on the foregoing, appellant urges the Court
to reverse his two Sacramento murder convictions in Counts 1
and 2, on the grounds that the jury was erroneously
instructed on the felony murder rule. The Court should also

vacate the death sentence, since the jury’s verdict was
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partially based on the now reversed Sacramento murder

convictions.

Respectfully submitted,
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Attorney for Appellant
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