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Mr. Jorge Navarrete, Clerk and Executive Officer  

California Supreme Court
350 McAllister Street, Mail Room 1279
San Francisco, CA  94102-4797

RE: Respondent’s letter brief in response to the December 6, 2023 Order in People v. 

Marcos Esquivel Barrera, Case No. S103358  (Capital Case)

Dear Chief Justice Guerrero and Honorable Associate Justices:

Respondent submits this response to the Court’s order of December 6, 2023,  

which directed the parties to submit supplemental briefs on the following question:  

“What is the effect, if any, of the recent amendment to Penal Code section 745,  

subdivision (b) on the issues in this case?  (Stats. 2023, ch. 464, § 1.)”

Under the most recent amendments to the Racial Justice Act (RJA) (codified, in 

part, at Penal Code section 745), in addition to the ways a defendant may raise a claim  

that are already provided for in section 745, subdivision (b), effective January 1, 2024, a 

defendant may raise a record-based RJA claim on direct review.  A defendant may also  

move to stay a direct appeal and request remand to the superior court to file a motion  

alleging a violation of the RJA.

In his fourth supplemental opening brief, Barrera raised a claim that  

discriminatory language was used at trial in violation of the RJA.  (FSOB 16-17, 22; see  

also FSOB 13-14, 19-21, 25-30, 32, 34-36.)  In its responsive brief filed in June 2023,  

respondent argued that post-judgment RJA claims were not cognizable on direct appeal  

because, under the plain language of the statute as it existed at the time, the exclusive  

means to raise such claims was to “file a petition for writ of habeas corpus . . . in a court  

of competent jurisdiction . . . .”  (Pen. Code, § 745, subd. (b).)  (FSRB 5-17.)

On October 8, 2023, Governor Newsom signed into law Assembly Bill No. 1118,  

which effective January 1, 2024, amends Penal Code section 745, subdivision (b) to 

provide: “For [RJA] claims based on the trial record, a defendant may raise a claim  

alleging a violation of subdivision (a) on direct appeal from the conviction or sentence.
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The defendant may also move to stay the appeal and request remand to the superior court 

to file a motion pursuant to this section.”  (Assem. Bill No. 1118 (2023-2024 Reg. Sess.) 

§ 1, eff. Jan. 1, 2024.)  It appears the amendment to allow record-based RJA claims on 

appeal was meant to apply to defendants who could not raise them at trial because the 

RJA was not yet enacted at that time.

Thus, beginning January 1, 2024, amended Penal Code section 745, subdivision 

(b) authorizes Barrera, who was tried before enactment of the RJA, to raise his record -
based RJA claim on direct appeal, as his letter brief of December 20, 2023, indicates he 

wishes to do.  (Letter Brf. at 1-2.)  In light of this recent change in law, the procedural 

arguments made in respondent’s fourth supplemental brief no longer apply.  Therefore, 

respondent respectfully requests permission to file a fifth supplemental respondent’s brief 

that addresses the merits of Barrera’s RJA claim.

Because this matter has not yet been set for oral argument, this request to provide 

merits briefing will not delay the submission of the case, or prejudice either party. 

Further, the new amendments to the RJA will have immediate impact on criminal cases 

throughout the state—including at least 22 other capital cases in which this Court has 

ordered additional briefing.  To provide this Court and the Courts of Appeal with 

consistent and helpful responses to these novel appellate claims, the Attorney General’s 

office needs additional time to evaluate the new law and, in many cases, to conduct 

executive-level review of appellate pleadings prior to filing.  Respondent therefore 

respectfully proposes that respondent may file a fifth supplemental respondent’s brief by 

February 8, 2024 (30 days), and that Barrera may file a reply brief 20 days after 

respondent’s brief is filed.

Sincerely,

/s/ Susan S. Kim 

SUSAN S. KIM
Deputy Attorney General

For ROB BONTA 

Attorney General
SSK:
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66490594.docx



DECLARATION  OF  ELECTRONIC  SERVICE  AND  SERVICE  BY  U.S.
MAIL

Case Name: People  v.  Barrera
No.: S103358

I  declare:
I  am employed in the Office of the Attorney General,  which is the office of a 

member of the California  State Bar,  at which member's direction this service 

is made.  I  am 18 years of age or older and not a party to this matter.  I  am  

familiar  with the business practice at the Office of the Attorney General for 

collecting and processing electronic and physical correspondence.  In  

accordance with that practice, correspondence placed in the internal mail  

collection system at the Office of the Attorney General is deposited with the 

United States Postal Service with postage thereon fully prepaid that same 

day in the ordinary course of business.  Correspondence that is submitted 

electronically is transmitted using the TrueFiling  electronic filing system. 
Participants who are registered with TrueFiling  will  be served electronically. 
Participants in this case who are not registered with TrueFiling  will  receive 

hard copies of said correspondence through the mail  via the United States 

Postal Service or a commercial carrier.

On January  9, 2024, I  electronically served the attached Letter  dated  

January  9, 2024 to Mr.  Jorge  Navarrete  re People  v.  Barrera,  S103358 

by transmitting a true copy via this Court’s TrueFiling  system.  Because one 

or more of the participants in this case have not registered with the Court’s  

TrueFiling  system or are unable to receive electronic correspondence, on 

January  9, 2024, I  placed a true copy thereof enclosed in a sealed envelope in  

the internal mail  collection system at the Office of the Attorney General at 

300 South Spring Street, Suite 1702, Los Angeles, CA   90013-1230, addressed 

as follows:

Mary McComb
State Public Defender
State Public Defender's Office –  

  Oakland
1111 Broadway, 10th Floor  

Oakland,  CA   94607

Hon. David  Slayton
County Clerk/Executive Officer 

Los Angeles County Superior Court 

111 North Hill  Street
Los Angeles, CA   90012

FOR  DELIVERY  TO:
   Hon. Ronald S. Coen, Judge



William  Whaley  

Staff Attorney
William.Whaley@ospd.ca.gov

California  Appellate Project 

filing@capsf.org

Hon. George Gascon 

District Attorney 

Courtesy Copy by e-mail

I  declare under penalty of perjury under the laws of the State of California  

and the United States of America the foregoing is true and correct and that 

this declaration was executed on January  9, 2024, at Los Angeles, California.

L.  Luna             /s/ L.  Luna
Declarant Signature
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66490717.docx
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Case Number: S103358
Lower Court Case Number: 

1. At the time of service I was at least 18 years of age and not a party to this legal action. 

2. My email address used to e-serve: susan.kim@doj.ca.gov

3. I served by email a copy of the following document(s) indicated below: 

Title(s) of papers e-served:
Filing Type Document Title

LETTER BRIEF S103358_LB_People.PDF
Service Recipients:

Person Served Email Address Type Date / 
Time

Susan Kim
Office of the Attorney General 

199519

susan.kim@doj.ca.gov e-
Serve

1/9/2024 
8:39:53 
AM

Stacy Schwartz
Office of the Attorney General 

191971

stacy.schwartz@doj.ca.gov e-
Serve

1/9/2024 
8:39:53 
AM

Office Office Of The State Public Defender
Jessica K. McGuire, Assistant State Public Defender

mcguire@ospd.ca.gov e-
Serve

1/9/2024 
8:39:53 
AM

William Whaley
Office of the State Public Defender 

293720

William.Whaley@ospd.ca.gov e-
Serve

1/9/2024 
8:39:53 
AM

James Thomson 

Attorney at Law 

79658

James@ycbtal.net e-
Serve

1/9/2024 
8:39:53 
AM

Office Office Of The State Public Defender-Sac 

Timothy Foley, Sr. Deputy State Public Defender 

000000

docketing@ospd.ca.gov e-
Serve

1/9/2024 
8:39:53 
AM

This proof of service was automatically created, submitted and signed on my behalf through my agreements with 
TrueFiling and its contents are true to the best of my information, knowledge, and belief. 

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct. 

1/9/2024
Date

/s/Lorenzo Luna

Supreme Court of California 

Jorge E. Navarrete, Clerk and Executive Officer of the Court 
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Kim, Susan (199519) 
Last Name, First Name (PNum)

CA Attorney General's Office - Los Angeles
Law Firm


