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APPLICATION FOR LEAVE TO FILE 

AMICUS CURIAE BRIEF 

Pursuant to Rule 8.520(f) of the California Rules of Court, 

the Product Liability Advisory Council, Inc. (“PLAC”) requests 

permission to file this Amicus Curiae Brief in Support of the 

Petitioner. 

INTEREST OF AMICUS CURIAE 

PLAC is a non-profit corporation with numerous corporate 

members representing a broad cross-section of American and 

international industries. Its corporate members include 

manufacturers and sellers of a wide range of products, from 

automobiles to electronics to pharmaceutical products to 

consumer goods.1 PLAC seeks to contribute to the improvement 

and reform of law in the United States and elsewhere, with 

emphasis on the law governing the liability of manufacturers of 

products and those in the supply chain. In addition, several 

hundred of the leading products liability defense attorneys in the 

country are sustaining (that is, non-voting) members of PLAC.  

PLAC’s primary purpose is to file amicus curiae briefs in 

cases with issues that affect the development and administration 

of products-liability law or otherwise potentially impact the rules 

governing liability of PLAC’s members. PLAC has submitted over 

1,200 amicus curiae briefs in state and federal courts, including 

many in this Court. 

1 A current list of PLAC’s corporate members is available at 
https://plac.com/PLAC/Membership/corporate_members_pdf.aspx. 

https://plac.com/PLAC/Membership/corporate_members_pdf.aspx
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HOW PLAC’S BRIEF WILL ASSIST THE COURT 

PLAC’S proposed brief puts Plaintiffs’ negligence claim and 

the Court of Appeal’s opinion in the context of larger principles of 

products liability law.  

The Court of Appeals’ opinion is at odds with decades of 

authority—both within and outside of California—by effectively 

eliminating the requirement of proving a defect from what is 

unequivocally a products liability case. Further, it creates an end-

run around the Court’s opinion in Brown v. Super. Ct. (1988) 44 
Cal.3d 1049, 1059.  

NO PARTY OR COUNSEL FOR A PARTY AUTHORED OR 

CONTRIBUTED TO THIS BRIEF 

PLAC provides the following disclosures required by Rule 

8.200(c)(3) of the California Rules of Court: (1) no party or 

counsel for a party in this appeal authored or contributed to 

funding of this brief, and (2) no one other than amicus curiae or 

its counsel in this case made a monetary contribution intended to 

fund preparation or submission of this brief. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

https://1.next.westlaw.com/Document/Ia8559010fab311d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_233_1059%2Cco_pp_sp_661_476%2Cco_pp_sp_227_417
https://1.next.westlaw.com/Document/Ia8559010fab311d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_233_1059%2Cco_pp_sp_661_476%2Cco_pp_sp_227_417
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CONCLUSION 

For the foregoing reasons, amicus requests that the Court 

permit the filing of PLAC’s Amicus Curiae brief attached hereto. 

DATED: November 4, 2024 

BY: 
Paul A. Alarcon (SBN 275036) 
BOWMAN AND BROOKE LLP 
600 Anton Blvd., Suite 650 
Costa Mesa, California 92626  
Phone: 310. 380.6500 
Fax: 310.719.1019 

Attorney for Amicus Curiae 
Product Liability Advisory 
Counsel, Inc. 
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BRIEF OF AMICUS CURIAE PLAC 

The Court of Appeal’s decision disregards several principles 

foundational to  products liability law.2 First, “under either a 

negligence or a strict liability theory of products liability, to 

recover from a manufacturer, a plaintiff must prove that a defect 

caused injury.” (Merrill v. Navegar, Inc. (2001) 26 Cal.4th 465, 
479 (Merrill).) Second, the scope of a general duty of care is 

limited to “‘“risks which make . . . conduct unreasonably 

dangerous . . . .”’” (Delgado v. Trax Bar & Grill (2005) 36 Cal.4th 

224, 234–235 (Delgado), italics added.) Third, “the broader public 

interest in the availability of drugs at an affordable price must be 

considered in deciding the appropriate standard of liability for 

injuries resulting from their use.” (Brown v. Super. Ct. (1988) 44 

Cal.3d 1049, 1063 (Brown).) 

By disregarding these principles, the Court of Appeal 

concocted a new rule, which—if allowed to stand—would subject 

all manufacturers, including prescription drug manufacturers, to 

dramatically increased liability to the detriment of the public 

interest. To protect the public interest, this Court should reverse 

the Court of Appeal’s decision below. 

/ / / 

/ / / 

2 “‘Products liability is the name currently given to the area of the 
law involving the liability of those who supply goods or products 
for the use of others to purchasers, users, and bystanders for 
losses of various kinds resulting from so-called defects in those 
products.’” (Merrill, supra, 26 Cal.4th at p. 478, quoting Prosser 
& Keeton, Torts (5th ed. 1984) § 95, p. 677.) 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001670304&pubNum=0004040&originatingDoc=Ifbf0e840af5e11eeaece92e459f12ff5&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=b5e4d1d5902748f9b245e145b86c8af7&contextData=(sc.Default)&documentSection=co_pp_sp_4040_479%2Cco_pp_sp_4645_124%2Cco_pp_sp_3484_380
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001670304&pubNum=0004040&originatingDoc=Ifbf0e840af5e11eeaece92e459f12ff5&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=b5e4d1d5902748f9b245e145b86c8af7&contextData=(sc.Default)&documentSection=co_pp_sp_4040_479%2Cco_pp_sp_4645_124%2Cco_pp_sp_3484_380
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006878064&pubNum=0004645&originatingDoc=NA8776600EE2611E0BCBEDFF04B8BB7A1&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.UserEnteredCitation%29&transitionType=NotesOfDecisionItem&ppcid=9a3b9967458f49e18be54a1be447cf73&documentSection=co_pp_sp_4040_234%E2%80%93235%2Cco_pp_sp_4645_1164%E2%80%931165%2Cco_pp_sp_7047_152
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006878064&pubNum=0004645&originatingDoc=NA8776600EE2611E0BCBEDFF04B8BB7A1&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.UserEnteredCitation%29&transitionType=NotesOfDecisionItem&ppcid=9a3b9967458f49e18be54a1be447cf73&documentSection=co_pp_sp_4040_234%E2%80%93235%2Cco_pp_sp_4645_1164%E2%80%931165%2Cco_pp_sp_7047_152
https://1.next.westlaw.com/Document/Ia8559010fab311d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_233_1063%2Cco_pp_sp_661_478%2Cco_pp_sp_227_420
https://1.next.westlaw.com/Document/Ia8559010fab311d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_233_1063%2Cco_pp_sp_661_478%2Cco_pp_sp_227_420
https://1.next.westlaw.com/Document/I1335e651fabe11d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_4040_478%2Cco_pp_sp_4645_124%2Cco_pp_sp_3484_380
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I. Proof of a product defect has always been required
to hold a manufacturer liable in negligence for a
product-caused injury.

The Court of Appeal’s initial error was to disregard the

well-established rule that “under either a negligence or a strict 

liability theory of products liability, to recover from a 

manufacturer, a plaintiff must prove that a defect caused injury.” 

(See Merrill, supra, 26 Cal.4th at p. 479.) The court claimed that 
“logic” and “jurisprudential history” justified ignoring the rule. 

(Gilead Tenofovir Cases (2024) 98 Cal.App.5th 911, 924 (Gilead).) 

But the court got it backwards. Logic and products liability 

history show that proof of a product defect has always been—and 

must always be—required to hold a manufacturer liable for a 

product-caused injury in all but a few exceptional cases not 

relevant here.3  

A. Caveat emptor, privity requirements, and
general immunity from products liability (1607–
1916).

Under Romano-British law, sellers of certain goods were 

strictly liable for defects in those goods under an implied 

warranty of quality against defects. (See Owen, The Evolution of 

Products Liability Law (2007) 26 Rev. Litig. 955, 956 (Owen).) By 

the Middle Ages, British law had mostly abandoned the 

warranties, enforcing them only for non-obvious defects. (Ibid.) 

The exception was food and drink, to which courts would continue 

3 The exceptional cases are those “where a defendant’s false 
statements cause the harm.” 1 Owen & Davis on Products 
Liability (4th ed. 2024) § 1:15 (Owen & Davis).) 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001670304&pubNum=0004040&originatingDoc=Ifbf0e840af5e11eeaece92e459f12ff5&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=b5e4d1d5902748f9b245e145b86c8af7&contextData=(sc.Default)&documentSection=co_pp_sp_4040_479%2Cco_pp_sp_4645_124%2Cco_pp_sp_3484_380
https://1.next.westlaw.com/Document/Ifbf0e840af5e11eeaece92e459f12ff5/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_7053_924%2Cco_pp_sp_7047_146
https://1.next.westlaw.com/Document/I67bad2dd670011dca51ecfdfa1ed2cd3/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_100385_956
https://1.next.westlaw.com/Document/I67bad2dd670011dca51ecfdfa1ed2cd3/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_100385_956
https://1.next.westlaw.com/Document/I67bad2dd670011dca51ecfdfa1ed2cd3/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_100385_956
https://1.next.westlaw.com/Browse/Home/SecondarySources/ProductsLiabilitySecondarySources/ProductsLiabilityTextsTreatises/OwenDavisonProductsLiability?originationContext=typeAhead&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Browse/Home/SecondarySources/ProductsLiabilitySecondarySources/ProductsLiabilityTextsTreatises/OwenDavisonProductsLiability?originationContext=typeAhead&transitionType=CategoryPageItem&contextData=(sc.Default)
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to give special treatment throughout the subsequent history of 

Anglo-American law. (See 1 Owen & Davis, supra, § 5:2.) 

By 1600, as the British were preparing to colonize what 

would become the United States, courts had abandoned implied 

warranties of quality for non-foodstuffs entirely. (1 Owen & 

Davis, supra, § 1:9; Owen, supra, 26 Rev. Litig. at pp. 958–959.) 

Under the prevailing doctrine of caveat emptor, buyers were 

responsible to protect themselves from product defects (both 

obvious and hidden), except where a manufacturer had 

committed fraud or made an express warranty. (1 Owen & Davis, 

supra,  §§ 1:10, 5:2.) The doctrine survived the American 

Revolution and was the law in every state but South Carolina 

throughout the first half of the nineteenth century. (Id. at § 1:10.) 

Modern products liability law began to emerge as the 

country industrialized in the latter half of the nineteenth 

century, when American courts increasingly abandoned caveat 

emptor in favor of implied warranties of quality for all defective 

products, not just unwholesome food and drink. (Id. at §§ 1:10, 

5:2.) But as manufacturers increasingly delegated the retail sale 

of their products to third parties, the resulting lack of contractual 

privity between manufacturers and product users increasingly 

prevented injured persons from invoking the protections of these 

implied contractual warranties. (Ibid.; Owen, supra, 26 Rev. 
Litig. at p. 962.)  

Likewise, although the law of negligence had developed as 

a general theory for recovery, it had little impact on products 

liability law because American courts followed the rule of 

https://1.next.westlaw.com/Document/Ic05420bbbb1011d9b6f6e8a393f16fb3/View/FullText.html?originationContext=docHeader&contextData=(sc.Default)&transitionType=Document&needToInjectTerms=False&docSource=516e1aefca2940b984f895f16a944b95&ppcid=99e4d889b36f407fb8681a81737335bb
https://1.next.westlaw.com/Document/Ic049e781bb1011d9b6f6e8a393f16fb3/View/FullText.html?transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Ic049e781bb1011d9b6f6e8a393f16fb3/View/FullText.html?transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I67bad2dd670011dca51ecfdfa1ed2cd3/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_100385_958%E2%80%93959
https://1.next.westlaw.com/Document/I98b3aea20cf911e482e1f6dc249fd3d1/View/FullText.html?transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I98b3aea20cf911e482e1f6dc249fd3d1/View/FullText.html?transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Ic05420bbbb1011d9b6f6e8a393f16fb3/View/FullText.html?transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I98b3aea20cf911e482e1f6dc249fd3d1/View/FullText.html?transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I98b3aea20cf911e482e1f6dc249fd3d1/View/FullText.html?transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Ic05420bbbb1011d9b6f6e8a393f16fb3/View/FullText.html?originationContext=docHeader&contextData=(sc.Default)&transitionType=Document&needToInjectTerms=False&docSource=48772395dff545aeb6a8b1c15172ab59&ppcid=3505342df2eb4903aba8dcd11083c273
https://1.next.westlaw.com/Document/I98b3aea20cf911e482e1f6dc249fd3d1/View/FullText.html?transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I67bad2dd670011dca51ecfdfa1ed2cd3/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_100385_962
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Winterbottom v. Wright, requiring privity in tort as in contract. (1 

Owen & Davis, supra, § 1:10.) At the turn of the nineteenth 

century, American courts still recognized only a few exceptions to 

the privity requirement in tort, generally applicable only in cases 

of fraud or when defects arose in the production of “imminently” 

or “inherently” dangerous products such as poisons, guns, and 

explosives. (See ibid.) 

During this era, this Court heard its first products liability 

case, Lewis v. Terry (1896) 111 Cal. 39 (Lewis). (See Prosser, 

Strict Liability to the Consumer in California (1966) 18 Hastings 

L.J. 9, 9.) Lewis had been injured when a “folding bed” collapsed

in on her arm. (Lewis, supra, 111 Cal. at p. 43.) This Court
acknowledged that absence of privity between the parties would

have barred the claim but for Lewis successfully pleading what

amounted to an exception for fraud. (Id. at p. 45.)

B. MacPherson and the recognition of products
liability in negligence (1916–1960).

In the early twentieth century, courts began to re-evaluate 

how to best allocate the financial burden of injuries caused by 

product defects. (Traynor, The Ways and Meaning of Defective 

Products and Strict Liability (1965) 32 Tenn. L.Rev. 363, 363.) 

MacPherson v. Buick Motor Co. (N.Y. 1916) 111 N.E. 1050 
(MacPherson) is generally seen as the case that began this 

transition. 

MacPherson had bought a Buick vehicle from a dealer, so 

he lacked privity with Buick when he sued it for injuries he 

sustained after a wooden spoke on one of the vehicle’s wheels 
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collapsed. (MacPherson, supra, 111 N.E. at p. 1051.) Judge 

Cardozo, writing for New York’s highest court, upheld 

MacPherson’s negligence claim despite the absent privity, 

reasoning that the exception for “imminently” dangerous 

products could extend to include any product that would be 

foreseeably “dangerous if defective.” (Id. at p. 1053.) 
Understood this way, the exception swallowed the rule that 

privity of contract was generally necessary in tort. (Prosser & 

Keeton, Torts, supra, § 96, pp. 682–683.) The new rule attributed 

to MacPherson was gradually adopted across the country and 

applies to this day: a manufacturer is liable for any injury that 

foreseeably results from negligently designing, manufacturing, or 

marketing a defective product. (Id. at pp. 682–683; 1 Owen & 

Davis, supra, § 2:2; see, e.g., Kalash v. Los Angeles Ladder Co. 

(1934) 1 Cal.2d 229.) 

To establish such a claim—as with any negligence claim—a 

plaintiff must prove that the defendant proximately caused the 

plaintiff’s injury by breaching a duty of care to the plaintiff. (See 

1 Owen & Davis, supra, § 2:1.) But in every products liability 
claim it is a product—not the defendant—that directly caused the 

plaintiff’s injury. So, for a plaintiff to ultimately meet the 

requirement of showing the defendant proximately caused the 

plaintiff’s injury, the plaintiff must causally link the injury-

causing product to the defendant breaching its duty of care. That 

is, the plaintiff must prove that the product contained some flaw 

that made the product unreasonably dangerous (that is, a defect), 

that the defect caused the plaintiff’s injury, and that the defect 
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resulted from the manufacturer’s failure to exercise due care and 

so was present when the product left the manufacturer’s control. 

(See Prosser, Strict Liability to the Consumer in California, 

supra, 18 Hastings L.J. at pp. 50–51; see, e.g., Rexall Drug Co. v. 

Nihill (9th Cir. 1960) 276 F.2d 637, 642–643 [holding plaintiff 

could not sustain products liability negligence claim against 

manufacturer of permanent hair-wave solution because there was 

no evidence a defect in solution caused plaintiff’s hair loss].)  

Courts recognized that the doctrine of res ipsa loquitur 

could sometimes be used to circumvent a plaintiff’s need to 

identify the manufacturer’s specific negligent acts or omissions 

giving rise to the product defect. (See Escola v. Coca Cola Bottling 

Co. of Fresno (1944) 24 Cal.2d 453, 457–461.) But that doctrine 

applies only if the defect were of such a nature that it could have 

arisen only if the manufacturer had been acting negligently. (Id. 

at pp. 457–458.) Still, motivated by a desire to incentivize product 

safety, courts in this era began invoking the doctrine even where 

there was little justification to do so, “to the point where the mere 

fact of a product defect supported an inference of negligence.” 
(Henderson & Twerski, Closing the American Products Liability 

Frontier: The Rejection of Liability Without Defect (1991) 66 

N.Y.U. L. Rev. 1263, 1270 (Henderson & Twerski); see also 

Traynor, The Ways and Meaning of Defective Products and Strict 

Liability, supra, 32 Tenn. L.Rev. 363, 364.) Courts also began to 

chip away at the privity requirement for advancing a warranty 

claim, first recognizing implied warranties without privity for 

food products, and then, by the 1950s, extending the exception to 
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other products for “intimate bodily use” such as hair dye and 

cosmetics. (Prosser, The Fall of the Citadel (Strict Liability to the 

Consumer) (1966) 50 Minn. L.Rev. 791, 791–792.) 

C. Henningsen, Greenman, and the expansion of
strict products liability (1960–1982).

By 1960, the expanding lists of exceptions were poised to 

swallow what remained of the rules barring manufacture liability 

without either privity of contract or proof of a negligently caused 

defect. The tipping point was Henningsen v. Bloomfield Motors, 

Inc. (N.J. 1960) 161 A.2d 69, 83–84 (Henningsen), where New 

Jersey’s high court exempted all products from the privity 

requirement for implied warranty claims, which, as contract 

claims, already did not require plaintiffs to prove that a product 

was defective due to the manufacturer’s negligence. 

This Court was the first to acknowledge what was really 

going on. In Greenman v. Yuba Power Products, Inc. (1963) 59 

Cal.2d 57, 62–63 (Greenman), the Court approved Henningsen’s 

result but rejected the fiction that absent privity of contract the 

expanded liability could arise from contract law. Instead, the 

Court acknowledged that it was creating a conceptually new 

theory of liability—a form of strict liability in tort. (Ibid.) The 

Court summarized the new rule as follows: “[a] manufacturer is 

strictly liable in tort when an article he places on the market, 

knowing that it is to be used without inspection for defects, 

proves to have a defect that causes injury to a human being.” (Id. 

at p. 62.)  
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The new rule was soon embraced by section 402A of 

Restatement Second of Torts (Second Restatement). The 

American Law Institute (“ALI”) had already drafted section 

402A, calling for liability to attach if a food product was in a 

“defective condition unreasonably dangerous.” (Shepherd, 

Products Liability and Economic Activity: An Empirical Analysis 

of Tort Reform’s Impact on Businesses, Employment, and 

Production (2013) 66 Vand. L. Rev. 257, 265–266; Wade, On the 

Nature of Strict Tort Liability for Products (1973) 44 Miss. L.J. 

825, 830.) Nearly every state has adopted the rule. (Owen, supra, 

26 Rev. Litig. at p. 977, n. 109.)  In response to Greenman, ALI 

extended the rule to apply generally all products (with certain 

exceptions, like for prescription drugs). (Ibid.) Now, across the 

country, under this strict liability theory, all that would matter is 

that the product was defective—the plaintiff did not also need to 

prove that the manufacturer was negligent and that such 

negligence caused the defect.  

Dean Prosser, the Second Restatement’s reporter, 

emphasized that “[i]t would be easy to overestimate the 

importance of the shift of theory in the Greenman case” because 

“[t]he substance of the liability itself remains unchanged.” 

(Prosser, Strict Liability to the Consumer in California, supra, 18 

Hastings L.J. at p. 20.) He explained: “there will obviously be few 

instances in which [a negligence claim] will accomplish anything 

that the strict liability does not,” in large part because “[t]he 

proof of strict liability for a defective product does not appear to 

differ in any significant respect from the proof of negligence.” (Id. 
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at pp. 21, 50.) As in every products liability negligence claim, 

plaintiffs would still have to prove: (1) the product caused the 

injury; (2) the product caused the injury because it was defective; 

and (3) the defect existed when the product left the 

manufacturer’s control. (Id. at pp. 50–51.)4 In short, because 

negligence theories already required plaintiffs to prove that their 

injury was caused by a product defect that existed when the 

product left the defendant’s control—the new “strict liability” 

standard merely lightened plaintiffs’ burden by not also requiring 

plaintiffs to prove the specific negligent acts or omissions that 

caused the product to be defective. 

More significant than the recognition of “strict products 

liability,” manufacturer liability proliferated because “courts 

developed a second major front in the products liability war—

they focused attention on, and imposed liability for, generic 

product hazards—that is, for hazards that inhered in the design 

and marketing of products rather than in their production.” 

(Henderson & Twerski, supra, 66 N.Y.U. L. Rev. 1263, 1270.) 

4 This Court cited this passage of Dean Prosser’s article in 
Merrill, supra, 26 Cal.4th at p. 479 for the proposition that 
“under either a negligence or a strict liability theory of products 
liability, to recover from a manufacturer, a plaintiff must prove 
that a defect caused injury.” The Court of Appeal has concluded 
that this Court misunderstood Prosser, writing that Prosser “did 
not purport to opine on the requirements of a negligence claim in 
products liability actions . . . .” (Gilead, supra, 98 Cal.App.5th at 
p. 930.) But that is precisely what Dean Prosser did. (See Prosser,
Strict Liability to the Consumer in California, supra, 18 Hastings
L.J. at pp. 50–51 [opining that proof of negligence in products
liability actions and proof of strict liability in products liability
actions “do[] not appear to differ in any significant respect”].)
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Before the 1960s, almost all products liability claims were 

production (that is, manufacturing) defect claims. (Prosser & 

Keeton, Torts, supra, § 96, p. 684; 1 Owen & Davis, supra, § 7:1.) 

Now, plaintiffs could also recover from manufacturers on “design 

defect” and “warning defect” theories—that is, claims that it was 

unreasonable for the manufacturer to sell the product as 

designed or without additional warnings or instructions. 

(Henderson & Twerski, supra, 66 N.Y.U. L. Rev. at p. 1271 & fn. 

25; see, e.g., Pike v. Frank G. Hough Co. (1970) 2 Cal.3d 465 [first 

recognizing liability for obvious design hazards].)  

As these new types of product liability claims proliferated, 

courts struggled to define the standards by which to evaluate the 

claims. (See, e.g., Barker v. Lull Engineering Co. (1978) 20 Cal.3d 

413, 428 (Barker).) Courts began to craft defect tests based on 

foreseeability and risk-utility balancing. (1 Owen & Davis, supra, 

§ 5:29.) But they wrestled with how to maintain a doctrinal

distinction between these strict liability claims and negligence

claims in the products liability context, which are also based on

product defects, foreseeability, and risk-utility balancing. (See 1
Owen & Davis, supra, §§ 5:1, 5:29; see, e.g., Barker, supra, 20

Cal.3d at pp. 431–435.) 

Consistent with the era’s trend of expanding manufacturer 

liability, some courts considered eliminating the foreseeability 

requirement altogether in the failure-to-warn context, 

implementing truly “strict liability” whenever there was a failure 

to warn. rejecting negligence principles altogether in favor of 

implementing “strict liability” in spirit as well as name. In what 
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commentators call the “high-water” mark of manufacturer 

liability, the New Jersey Supreme Court held in Beshada v. 

Johns-Manville Products Corp. (N.J. 1982) 447 A.2d 539, 549 

(Beshada) that a product’s warnings could be “defective,” and the 

manufacturer thus held liable, regardless of whether the 

manufacturer could have foreseen a risk and guarded against it. 

(See Owen, supra, 26 Rev. Litig. at p. 978.)  

D. Feldman, Brown, and the close of the products
liability frontier (1982–present).

Backlash from Beshada signaled yet another turning point 

in the history of products liability. Commentators rejected “the 

absurdity of a duty to warn of the unknowable, to say nothing of 

its unfairness or policy implications.” (Owen, supra, 26 Rev. Litig. 

at p. 978.) And just two years later, in Feldman v. Lederle 

Laboratories (N.J. 1984) 479 A.2d 374, 387–388 (Feldman), the 

New Jersey court retreated from Beshada’s harsh logic, finding 

that it could not impose liability on a pharmaceutical 

manufacturer for failing to warn about something that was 

unknown and unknowable.  

This Court “certified [Feldman’s] rectitude in another 

prescription drug case in 1988, Brown v. Super. Ct. [(1988) 44 

Cal.3d 1049], and then announced a broad rejection of strict 

liability principles in defective warning cases three years later [in 

Anderson v. Owens-Corning Fiberglas Corp. (1991) 53 Cal.3d 

987.].” (Owen, supra, 26 Rev. Litig. at p. 978.) Although the Court 

retained the label “strict liability,” it recognized that in products 

liability cases the “doctrine has incorporated some well-settled 
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rules from the law of negligence and has survived judicial 

challenges asserting that such incorporation violates the 

fundamental principles of the doctrine.” (Anderson v. Owens-

Corning Fiberglas Corp. (1991) 53 Cal.3d 987, 1002.)5 And as 

explained, below (§ III), in certifying California’s adoption of 

comment k to § 402A, Brown also recognized the importance of 

tailoring the tests on which manufacturers’ liability turn to 

ensure that the pursuit of marginally safer products does not 

stifle innovation and raise prices, thus undermining the public 

interest in obtaining essential products. 

“The significance of Feldman and Brown in the 

development of modern American products liability law cannot be 

overstated. Together they represent a national rejection of the 

doctrine of [literal] strict manufacturer liability in tort by the 

very two courts that had led the products liability revolution 

during the 1960s and 1970s.” (Owen, supra, 26 Rev. Litig. at p. 

979.) Today, under these authorities, a manufacturer cannot be 

liable, even in strict liability, if it “could not reasonably foresee its 

risks at the time of sale, nor is it defective if there was no 

5 Like courts in most other states, this Court has abandoned true 
no-fault “strict” liability in most design defect and warning defect 
cases. But it has maintained distinctions between products 
liability negligence and “strict liability” claims in other ways. 
(See 1 Owen & Davis, supra, § 8:16.) Although both claims rely 
on negligence principles, the Court has shifted some of the 
negligence burdens to defendants in “strict liability” claims and 
has relaxed the burden on plaintiffs who cannot identify the 
manufacturer’s specific negligent acts or omissions that led to the 
product becoming “defectively” dangerous. (See ibid.) 
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reasonable way to remove its hazards.” (1 Owen & Davis, supra, § 

1:15.) “A product’s design and warnings, in other words, need 

only be as safe as reasonably possible under the prevailing ‘state 

of the art.’” (Ibid.)  

In an influential law review article published in 1991, the 

Third Restatement’s reporters, Professors Twerski and 

Henderson described how “[l]egally and conceptually, the frontier 

of American products liability has closed.” (Henderson & 
Twerski, supra, 66 N.Y.U. L. Rev. 1263, 1329.) The professors 

surveyed American products liability law’s “systematic 

eliminating of conceptual barriers to plaintiffs’ recovery” between 

the 1960s and early 1980s. (Id. at 1269–1273.) They then 
explained why manufacturer liability could not conceptually 

expand any further—why “the next logical step” of “eliminat[ing] 

the plaintiff’s need to show any type of defect at all” would not, 

and cannot, ever be taken—not just because it would be socially 

harmful, but because it would judicially unadministrable. (Id. at 
pp. 1267–1268, 1279–1292, 1329–1330.) As they say, “defect is 

the conceptual linchpin that holds products liability law together; 

a system of liability without defect is beyond the capacity of 

courts to implement.” (Id. at p. 1267.) 

Here, the Court of Appeal Court of Appeal imposed a kind 

of “defect-free” liability on Gilead—that is, defect-free liability 

purportedly based on “ordinary negligence.” (See Gilead, supra, 

98 Cal.App.5th at p. 935 & fn. 15.) As shown above, and 

explained below, an “ordinary negligence” claim in the products 
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liability context makes no sense without a product defect.6 “A 

manufacturer or other supplier can hardly be faulted for 

supplying consumers with a ‘good’ product—one that is not 

defective.” (1 Owen & Davis, supra, § 5:29, italics in original.) 
“So, a finding that a product is not defective for purposes of strict 

liability in tort logically precludes a finding that the 

manufacturer or other supplier was negligent in making or 

selling it in that condition.” (Ibid.) “An early Minnesota decision 
succinctly captured the essence of this point: ‘If a product is not . . 

. defective . . . , it is not negligence to manufacture it that way.’” 

(Ibid., quoting Halvorson v. American Hoist & Derrick Co. (Minn. 
1976) 240 N.W.2d 303, 307 abrogated on other grounds by Holm 

v. Sponco Mfg., Inc. (Minn. 1982) 324 N.W.2d 207; see also

Prentis v. Yale Mfg. Co. (Mich. 1984) 365 N.W.2d 176, 181–182

[“Like the courts in every other state, whether a suit is based

upon negligence or implied warranty, we require the plaintiff to

prove that the product itself is actionable—that something is

wrong with it that makes it dangerous”].)7

6 A products liability negligence claims is simply an “ordinary 
negligence” claim where a product’s design, manufacture, or lack 
of adequate warnings caused the plaintiff’s injury. As in any 
other “ordinary negligence” claim, the plaintiff must prove that 
the defendant failed to use ordinary care in its conduct for the 
safety of others; meaning, the plaintiff must prove that the 
defendant-manufacturer failed to use ordinary care in designing, 
manufacturing, and marketing its products. (See above.) 

7 This is a well-established rule across the country. (See, e.g., 
Hawkins v. Montgomery Indus., Int’l., Inc., (Ala. 1988) 536 So.2d 
922, 927; Gomulka v. Yavapai Mach. & Auto Parts, Inc. (Ariz. Ct. 
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Henderson and Twerski have proven prescient. Today, 

“[p]roducts liability is [still] circumscribed by defect.” (1 Frumer, 

et al., Products Liability, § 11:01.) “Whether the underlying cause 

of action sounds in negligence or warranty or strict liability, 

unless there is an ‘imperfection that causes inadequacy or failure; 

a shortcoming,’ there can be no compensation to an injured 

plaintiff.” (Ibid.) 

After products liability’s rapid expansion in the 1960s and 

1970s, the intervening decades have been marked by relative 

stability. The Restatement Third of Torts, Products Liability 

(Third Restatement), published in 1998, did not propose to 

expand the scope of manufacture liability as the Second 

Restatement did under § 402A. The greatest change the Third 

Restatement proposed is “abandoning distinctions between 

negligence and strict liability and submitting cases to juries 

according to the type of proof required for the type of defect 

plaintiff has alleged.” (1 Owen & Davis, supra, § 5:29.) 
In sum, the history of products liability in this country and 

within this State is ultimately a search for balance between the 

desire to compensate those injured by using a product and the 

need to maintain some fault-based boundaries against absolute 

manufacturer liability. The pendulum swung in favor of the 

consumer for much of the twentieth century until it went too far 

in Beshada and it found equilibrium in Feldman and Brown. The 

primary fulcrum has been the requirement that there be 

something wrong with the product to find liability. Because this 

Court’s rule that “under either a negligence or a strict liability 

https://1.next.westlaw.com/Document/I98b44b120cf911e482e1f6dc249fd3d1/View/FullText.html?originationContext=docHeader&contextData=(sc.Default)&transitionType=Document&needToInjectTerms=False&docSource=28d2e4d50e4e4436b71323cf0a1ec813&ppcid=8f66366f00634a4284f77a74cd50f4a7
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theory of products liability, to recover from a manufacturer, a 

plaintiff must prove that a defect caused injury” (Merrill, supra, 

26 Cal.4th at p. 479) is supported by “logic” and “jurisprudential 

history,” the Court of Appeal’s decision below ignoring that rule 

should be reversed.  

II. A manufacturer cannot breach a general duty of care
by failing to sell alternatives for non-defective
products.

Even if there were not a well-established rule barring

products liability negligence claims without proof of a product 

defect (§ I), the Court of Appeal still would have erred in ruling 

against Gilead. Based on the false assumption that Civ. Code § 

1714 imposes a duty to mitigate any risk the defendant created, 

the Court of Appeal errantly concluded “that Gilead has not 

established its entitlement to summary adjudication under an 

‘ordinary negligence’ theory pursuant to section 1714.” (See 

Gilead, supra, 98 Cal.App.5th at p. 935.)  

The Court of Appeal is mistaken. The scope of section 

1714’s general duty of care is limited to unreasonable risks 

created by the defendant. (Delgado v. Trax Bar & Grill, supra, 36 

Cal.4th at pp. 234–235 [“‘[a]s a general principle, “a defendant 

owes a duty of care to all persons who are foreseeably endangered 

by his conduct, with respect to all risks which make the conduct 

unreasonably dangerous,”’ quoting Tarasoff v. Regents of Univ. of 

Cal. (1976) 17 Cal.3d 425, 434–435, italics added]; Lugtu v. Cal. 

Highway Patrol (2001) 26 Cal.4th 703, 716 [“Under general 

negligence principles, of course, a person ordinarily is obligated to 
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exercise due care in his or her own actions so as to not to create 

an unreasonable risk of injury to others, and this legal duty 

generally is owed to the class of persons who it is reasonably 

foreseeable may be injured as the result of the actor’s conduct”], 

citing § 1714.) 

Thus, where a plaintiff fails to allege or present evidence 

that a risk of harm the defendant created was an unreasonable 

risk of harm, no reasonable jury could find that the defendant 

breached the general duty of ordinary care. (See McEvoy v. Am. 

Pool Corp. (1948) 32 Cal.2d 295, 298 [“The conclusion that certain 

conduct is negligent involves the finding both of a legal duty to 

use due care and a breach of such duty by the creation of an 

unreasonable risk of harm.”].) In the products liability context, a 

defective product is a product failing “‘to match a standard of 

safety defined in terms of conditions that create unreasonable 

risks of harm.’” (Rattagan v. Uber Techs., Inc. (2024) 17 Cal.5th 1, 

22, italics in original.) Accordingly, if a plaintiff fails to allege or 

present evidence that a product is defective, then no reasonable 

jury could find that the manufacturer breached its general duty 

of care.8 

8 In these situations where no jury could find the defendant had 
breached the duty of care, there is no need to consider whether 
the Rowland factors would justify exempting the defendant from 
the duty. (See Brown v. USA Taekwondo (2021) 11 Cal.5th 204, 
217 [“The multifactor test set forth in Rowland was not designed 
as a freestanding means of establishing duty, but instead as a 
means for deciding whether to limit a duty derived from other 
sources.”]; Krupnick v. Hartford Accident & Indemnity Co. (1994) 
28 Cal.App.4th 185, 200 [“[C]onsideration of the seven Rowland 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1714&originatingDoc=I46cf7fe0932c11eb86f0fe514fc262aa&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=ae286376f279420da2a78de0dd4ea5eb&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Ia8e16ed4fad311d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_231_298%2Cco_pp_sp_661_785
https://1.next.westlaw.com/Document/Ia8e16ed4fad311d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_231_298%2Cco_pp_sp_661_785
https://1.next.westlaw.com/Document/Ie6a009d060c011efa914c5573da8f791/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_4645_1225%2Cco_pp_sp_7047_447
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https://1.next.westlaw.com/Document/I46cf7fe0932c11eb86f0fe514fc262aa/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_7052_215%2Cco_pp_sp_4645_165%2Cco_pp_sp_7047_442
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These are the precise grounds on which the Seventh Circuit 

recently rejected the position (that the Court of Appeal held here) 

that a manufacturer “could face liability ‘based on the general 

duty of ordinary care’ even if its products were not defective.” 

(See Burton v. E.I. du Pont de Nemours & Co., Inc. (7th Cir. 2021) 

994 F.3d 791, 817.) In that case, the plaintiffs argued (as 

Plaintiffs argue here) that proof of a defect was required only for 

strict liability claims because under Wisconsin law (like 

California law) “negligence focuses on the defendant’s conduct 

whereas strict liability focuses on the condition of the product.” 

(See ibid.) “That is true enough,” the Seventh Circuit 
acknowledged, but “it does not obviate the need for a product 

defect” because all it means is “that ‘under a negligence theory, a 

plaintiff will not prevail by showing only that a product was 

defective.’” (Ibid.) The court explained the logic of the rule this 
way: “Requiring a product defect for negligence claims makes 

sense because otherwise a defendant might be found negligent 

merely for making and selling a potentially dangerous product.” 

(Id. at 818.)  

The Seventh Circuit’s observations are on point. The Court 

of Appeal’s reconfiguration of products liability law is 

inconsistent with California’s general duty of ordinary care, 

which like Wisconsin’s, requires only that manufacturer’s use 

reasonable care to protect consumers from unreasonable risks 

arising from their products. An “unreasonable” risk is that posed 

factors can only occur if it first be determined that there is a duty 
present and that it has been breached.”].) 

https://1.next.westlaw.com/Document/Ia6cd99c09e4b11eba459b1ca4578995e/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_506_817
https://1.next.westlaw.com/Document/Ia6cd99c09e4b11eba459b1ca4578995e/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_506_817
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by a defective product. Because Plaintiffs abandoned their claim 

that Gilead’s TDF-based drugs were defective, as a matter of law, 

TDF could not pose an “unreasonable” risk to them. And Gilead 

owed no duty to protect patients from the reasonable risk 

presented by TDF. Thus, even if Plaintiffs’ negligence claims 

could have survived the abandonment of their defect allegations 

(they could not), the Court of Appeal should have still ruled in 

Gilead’s favor because Plaintiffs failed to allege or prove a 

negligent act or omission within the scope of Gilead’s general 

duty of care.    

III. The Court of Appeal’s “ordinary negligence”
standard does an end-run around Brown.

The Court of Appeal’s decision to eliminate the defect

requirement and to impose a new duty to produce alternatives to 

non-defective products is inconsistent with—indeed, antithetical 

to—“the broader public interest in the availability of drugs at an 

affordable price must be considered in deciding the appropriate 

standard of liability for injuries resulting from their use.” (Brown, 
supra, 44 Cal.3d at p. 1063.) The new standard will likely expose 

drug manufacturers to equal or greater liability than the strict 

liability standards to which this Court refused to subject 

manufacturers in Brown.  The Court’s reasons for refusing to 

subject manufacturers to that strict liability standard, therefore, 

apply with equal or greater force against subjecting 

manufacturers to the Court of Appeal’s “ordinary negligence” 

standard here. 

/ / / 

https://1.next.westlaw.com/Document/Ia8559010fab311d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_233_1063%2Cco_pp_sp_661_478%2Cco_pp_sp_227_420
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A. The Court of Appeal’s “ordinary negligence”
standard will likely expose drug manufacturers
to equal or greater liability than the strict
liability standards considered in Brown.

The Court of Appeal’s “ordinary negligence” standard 

would hold a manufacturer liable if it knew or should have 

known about a mechanically feasible alternative design that 

would have been safer for the plaintiff. (Gilead, supra, 98 
Cal.App.5th at p. 933.) In comparison, the strict liability risk-

benefit test allows the imposition of liability only “if, on balance, 

the risk of danger inherent in the challenged design outweighs 

the benefits of the design.” And under that standard, the 

existence of a safer alternative design is just one of the factors 

against which the benefits of the design are weighed. (See Brown, 

supra, 44 Cal.3d at pp. 1057, 1063.) The Court of Appeal thus 

took one of the several factors considered in determining whether 

a product is defective and elevated it to a stand-alone standard of 

liability, in a case where plaintiffs have disclaimed the existence 

of a defect. 

In other words, though this Court determined that the 

overall threat to manufacturers from defending against strict 

liability claims was too great, the Court of Appeal created a cause 

of action that allows a plaintiff to prevail based on merely a 

single element of the risk-benefit test. Drug manufacturers’ 

theoretical exposure under the Court of Appeal’s “ordinary 

negligence” standard that makes the existence of a safer 

alternative design outcome determinative is greater than it 

would have been under a products liability “strict liability” 
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standard that considers the existence of a safer alternative 

design as one factor among many.  

The Court of Appeal contends its standard applies only to 

manufacturers who know of a safer alternative design and are 

motivated by a desire to maximize profits (see Gilead, supra, 98 

Cal.App.5th at p. 933), but these are not meaningful or workable 

limitations. Under the strict liability standard, a manufacturer’s 

knowledge of safer alternatives is bound up in the issue of an 

alternative design’s mechanical feasibility given the state of the 

art. (See Kim v. Toyota Motor Corp. (2018) 6 Cal.5th 21, 31; Owen 

& Davis, supra, § 8:12.) That is particularly true for innovative 

manufacturers (the ones most deserving of comment k’s 

protections), whose knowledge tends to define the state of the art. 

Similarly, making liability conditional on a profit motive 

will do nothing to limit the exposure of private sector 

manufacturers, whether of drugs or anything else, for whom a 

consideration of profit and return on investment are inherent in a 

free-market economy. In fact, to the extent such a profit motive is 

relevant under the Court of Appeal’s standard, the condition 

would increase manufacturers’ liability across the board. The 

prejudice that discussing a manufacturer’s profit motive can 

engender in a jury will tend to increase both the likelihood and 

size of a verdict against a manufacturer. (See 1 Owen & Davis, 
supra. § 5:29 [“[S]easoned plaintiff’s counsel and an important 

empirical jury study conclude that juries respond far more 

favorably to plaintiffs—in both verdict likelihood and size of 

awards—on the ‘hot’ rhetoric of negligence than on the ‘cold’ logic 

https://1.next.westlaw.com/Document/Ifbf0e840af5e11eeaece92e459f12ff5/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_7053_933%2Cco_pp_sp_7047_154
https://1.next.westlaw.com/Document/Ifbf0e840af5e11eeaece92e459f12ff5/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_7053_933%2Cco_pp_sp_7047_154
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045368812&pubNum=0004645&originatingDoc=I98b4e74f0cf911e482e1f6dc249fd3d1&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=edfee7f47fbc4660a6d6ce77b72f785f&contextData=(sc.Category)&documentSection=co_pp_sp_7052_31%2Cco_pp_sp_4645_296%2Cco_pp_sp_7047_212
https://1.next.westlaw.com/Document/I98b499380cf911e482e1f6dc249fd3d1/View/FullText.html?transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I98b499380cf911e482e1f6dc249fd3d1/View/FullText.html?transitionType=Default&contextData=(sc.Default)
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of strict liability.”].)9 And any standard premised on divining the 

defendant’s particular motives for a specific design decision 

would make summary judgment a dead letter in most “ordinary 

negligence” cases. 

B. The reasons for shielding drug manufacturers
from the strict liability standards in Brown
compel shielding drug manufacturers from the
Court of Appeal’s “ordinary negligence”
standard here.

Because the Court of Appeal’s ostensible “ordinary 

negligence” standard is likely to expose drug manufacturers to 

equal or greater liability than a strict liability standard, the 

reasons motivating this Court to shield drug manufacturers from 

any strict liability standard apply with equal or greater force in 

favor of shielding drug manufacturers from the Court of Appeal’s 

“ordinary negligence” standard. 

/ / / 

/ / / 

/ / / 

/ / / 

9 The referenced study conducted a mock negligence trial and a 
mock strict liability trial under identical facts; only 26% of jurors 
in the strict liability trial awarded damages whereas 38% of 
jurors in the negligence trial awarded damages, and when jurors 
did award damages in strict liability trials, they were on average 
about half the size of awards jurors awarded in the negligence 
trial. (See Cupp & Polage, The Rhetoric of Strict Products 
Liability Versus Negligence: An Empirical Analysis (2002) 77 
N.Y.U. L. Rev. 874, 936–937.) 
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1. The Court’s reasons for shielding drug
manufacturers from the consumer-
expectation test apply in favor of
shielding them from the Court of Appeal’s
“ordinary negligence” standard.

This Court reasoned it would be inappropriate to apply the 

consumer-expectation test to prescription drugs because it would 

lead to the absurd result of holding a manufacturer liable “if it 

has provided appropriate warnings and the doctor fails in his 

duty to transmit these warnings to the patient or if the patient 

relies on inaccurate information from others regarding side 

effects of the drug.” (See Brown, supra, 44 Cal.3d at p. 1062.) It 

would be even more absurd were the Court of Appeal’s “ordinary 

negligence” standard allowed to stand, thereby allowing a drug 

manufacturer to be held liable even where the manufacturer 

provides appropriate warnings to doctors, the doctors transmit 

these warnings to the patients, and relying on those warnings, a 

plaintiff voluntarily assumes a reasonable risk of taking a 

prescription drug.  

2. The Court’s reasons for shielding drug
manufacturers from the risk-benefit test
apply in favor of shielding them from the
Court of Appeal’s “ordinary negligence”
standard.

This Court declined to apply the strict liability risk-benefit 

test to prescription drugs because the costs of doing so would 

exceed the benefits. (Brown, supra, 44 Cal.3d at pp. 1062–1065.) 
The Court considered the following benefits: (1) deterring 

manufacturers from selling unsafe drugs, (2) making the drugs 
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that are still sold even safer, and (3) spreading the cost of drug-

caused injuries across all the drug’s purchasers. (Id. at pp. 1062–

1063.) And the Court considered the following costs: (1) making 

drugs less affordable, (2) deterring the release of available safer 

alternatives, and (3) deterring research to develop additional 

safer alternatives. (Id. at pp. 1063–1064.) The Court reasoned 
these costs outweighed the benefits because: (1) prescription 

drugs “may be necessary to alleviate pain and suffering or to 

sustain life,” and (2) “harm to some users from prescription drugs 

is unavoidable.” (Id. at p. 1063.) 

Each of these costs is likely to be exacerbated under the 

Court of Appeal’s “ordinary negligence” standard. First, that 

single-element standard will make drugs even less affordable. As 

explained above, “ordinary negligence” will likely expose drug 
manufacturers to even greater liability. And that increased 

liability will proportionately increase manufacturers’ insurance 

premiums (assuming they can still get coverage) and litigation 

budgets, so manufacturers will ultimately have to charge 

consumers more to absorb these costs.  

 Second, the “ordinary negligence” standard will do more 

than the strict liability standard to deter manufacturers, not only 

from releasing new drugs, but also from conducting research to 

develop new drugs. Strict liability would have deterred this 

beneficial conduct only by increasing manufacturer’s liability for 

injuries caused by defects in newly developed and released 

products, thereby decreasing the profit manufacturers could 

expect to enjoy from selling those products. The Court of Appeal’s 
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“ordinary negligence” standard will have that same effect, and 

more. The new standard will further deter manufacturers from 

researching and developing alternative drugs because doing so 

will expose the manufacturers to liability for injuries caused by 

their non-defective drugs.  

Finally, the Court of Appeal’s opinion is inconsistent with 

Brown in one further respect: The Court of Appeal defends its 

“ordinary negligence” standard as a legitimate legal theory 

separate from a negligent-design theory because Gilead’s liability 

will not be based on an evaluation “in the abstract” of “whether 

TDF should have been marketed at all,” but rather, it will be 

based on Gilead’s failure to sell an alternative to TDF that would 

have been safer for the particular plaintiffs at bar. (See Gilead, 

supra, 98 Cal.App.5th at p. 933.) But one of the very reasons this 

Court in Brown disapproved of the approach from Kearl v. 

Lederle Laboratories (1985) 172 Cal.App.3d 812 (where the court 

effectively required a mini-trial to determine whether the drug 

should be judged by the liability standard of comment k or under 

strict liability standards) was that “the question of the 

superiority of one drug over another would have to be decided not 

in the abstract but in reference to the plaintiff.” (Brown, supra, 44 

Cal.3d at p. 1068, italics added.) That is a problematic approach, 

this Court explained, because “in one case the drug that injured 

the plaintiff might be the better choice, while this would not be 

true as to another user.” (Ibid.) What this Court declared to be a 
bad rule in Brown cannot be the justification for expanding 

manufacturer liability here. 
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CONCLUSION 

The Court of Appeal’s ruling against Gilead is a radical 

departure from established products liability law—namely, that 

proof of a defect is a necessary element of products liability 

negligence claim; that a general duty of reasonable care cannot 

require manufacturers to do anything beyond selling non-

defective products; and that a drug manufacturer’s liability must 

be limited to protect the public’s interest in innovative and 

affordable prescription drugs. To restore California products 

liability law to the reasoned bounds of these three principles, 

PLAC joins Gilead in asking this Court to reverse the Court of 

Appeal’s decision below. 

DATED: November 4, 2024 

BY: 
Paul A. Alarcon (SBN 275036) 
BOWMAN AND BROOKE LLP 
600 Anton Blvd., Suite 650 
Costa Mesa, California 92626  
Phone: 310. 380.6500 
Fax: 310.719.1019 

Attorney for Amicus Curiae 
Product Liability Advisory 
Council, Inc. 



41 

CERTIFICATE OF WORD COUNT 

Pursuant to Rule 8.520(c)(1) of the California Rules of 

Court and in reliance on the word count of the computer program 

used to prepare this Proposed Amici Curiae Brief, counsel 

certifies that the text of this brief (including footnotes) was 

produced using 13-point type and contains 6,994 words. This 

includes footnotes but excludes the tables required under Rule 

8.204(a)(1), the cover information required under Rule 

8.204(b)(10), the Certificate of Interested Entities or Persons 

required under Rule 8.208, the Application to File Amici Curiae 

Brief required under Rule 8.520(f), this certificate, and the 

signature blocks. (See Rule 8.204, subd. (c)(3).) 

DATED: November 4, 2024 

BY: 
Paul A. Alarcon (SBN 275036) 
BOWMAN AND BROOKE LLP 
600 Anton Blvd., Suite 650 
Costa Mesa, California 92626  
Phone: 310. 380.6500 
Fax: 310.719.1019 

Attorney for Amicus Curiae 
Product Liability Advisory 
Council, Inc. 



42 

PROOF OF SERVICE 

I am employed in the County of Orange, State of California. 
I am over the age of 18 and not a party to the within action. My 
business address is at Bowman and Brooke LLP, 2929 N. Central 
Avenue, Suite 1900, Phoenix, AZ 85012. On November 4, 2024, I 
served the APPLICATION FOR LEAVE TO FILE AMICUS 
CURIAE BRIEF AND PROPOSED BRIEF OF AMICUS CURIAE 
PRODUCT LIABILITY ADVISORY COUNSEL, INC. IN 
SUPPORT OF PETITIONER on the interested parties identified 
below in this action through TrueFiling e-service, except for those 
referenced as being served by U.S. Mail with first class postage. 

I declare under penalty of perjury under the laws of the 
State of California that the foregoing is true and correct. 
Executed on November 4, 2024, at Phoenix, Arizona. 

____________________
Louisa Beck 

Party Represented Attorney/Counsel/Party 
Served 

Gilead Sciences, Inc.: 
Petitioner 

Debra Elaine Pole 
SIDLEY AUSTIN LLP 
555 West Fifth Street, Suite 
4000 
Los Angeles, CA 90013 

Joshua Eugene Anderson 
Sidley Austin LLP 
555 W 5th St 
Los Angeles, CA 90013 

Sean Ashley Commons 



43 

Party Represented Attorney/Counsel/Party 
Served 

SIDLEY AUSTIN LLP 
555 West Fifth Street, Suite 
4000 
Los Angeles, CA 90013-1010 

David R. Carpenter 
Sidley Austin LLP 
555 West 5th Street, Suite 4000 
Los Angeles, CA 90013 

Collin Partington Wedel 
Sidley Austin LLP 
555 W Fifth St Ste 4000 
Los Angeles, CA 90013 

Andrew David Silverman 
Orrick, Herrington & Sutcliffe 
LLP 
51 W 52nd St 
New York, NY 10019 

Siobhan Atkins 
ORRICK, HERRINGTON & 
SUTCLIFFE LLP 
51 West 52nd Street 
New York, NY 10019 

Cesar Lopez-Morales 
ORRICK, HERRINGTON & 
SUTCLIFFE LLP 
1152 15th Street NW 
Washington, DC 20005 

E Joshua Rosenkranz 
Orrick, Herrington & Sutcliffe 
LLP 
51 West 52nd Street 
New York, NY 10019 



44 

Party Represented Attorney/Counsel/Party 
Served 

The Superior Court of the 
City and County of San 
Francisco: Respondent 

VIA U.S. MAIL 

Hon. Andrew Y.S. Cheng 
San Francisco Superior Court 
Civic Center Courthouse 
400 McAllister Street 
Department 613 
San Francisco, CA 94102-4514 
415-551-3840

Gilead Tenofovir Cases: Real 
Party in Interest 

Arti L. Bhimani 
HIV Litigation Attorneys 
6255 Sunset Blvd., 21st Floor 
Los Angeles, CA 90028 

Courtney Nicole Conner 
AIDS Healthcare Foundation 
6255 Sunset Blvd, 21st Floor 
Los Angeles, CA 90028-7422 

Liza Michalina Brereton 
AIDS Healthcare Foundation 
6255 Sunset Blvd, 21st Floor 
Los Angeles, CA 90028 

Mary Elizabeth Ann Graham 
Grant & Eisenhofer P.A. 
201 Mission Street, Suite 1200 
San Francisco, CA 94105 

Roman Balaban 
Balaban Law, LLC 
8055 E. Tufts Ave., Suite 325 
Denver, Co 80237 

William B. Curtis 
Curtis Law Group 
17754 Preston Rd., Suite 200 



45 

Party Represented Attorney/Counsel/Party 
Served 

Dallas, Tx 75252 

Terry Dunken 
The Dunken Law Firm 
3 Sugar Creek Center Blvd., 
Suite 550 
Sugarland, Tx 77478 

Donna J. Blevins 
The Dunken Law Firm 
3 Sugar Creek Center Blvd., 
Suite 550 
Sugarland, Tx 77478 
Lisa Ann Gorshe 
Johnson Becker PLLC 
444 Cedar Street, Suite 1800 
St. Paul, Mn 55101 

Keith E. Smith 
Fleming, Nolen & Jez, LLP 
2800 Post Oak Blvd., Suite 4000 
Houston, Tx 77056 

G. Sean Jez
Fleming, Nolen & Jez, LLP
2800 Post Oak Blvd., Suite 4000
Houston, TX 77056

George W. Kramer 
Law Office of George W. Kramer 
16215 Cabernet Dr. 
Delray Beach, FL 33446-2324 

Edward F. Neiger 
ASK LLP 
2600 Eagan Woods Dr., Suite 
400 
St. Paul, MN 55121 



46 

Party Represented Attorney/Counsel/Party 
Served 

Joseph L. Steinfeld 
ASK LLP 
2600 Eagan Woods Dr., Suite 
400 
St. Paul, MN 55121 

Troy T, Tatting 
ASK LLP 
2600 Eagan Woods Dr., Suite 
400 
St. Paul, MN 55121 

Barbara A. Pratt 
ASK LLP 
2600 Eagan Woods Dr., Suite 
400 
St. Paul, MN 55121 

Stephanie Sherman 
Sherman Law, PC 
130 N. Preston Rd., Suite 100-
451 
Prosper, TX 75078 

Justin H. Shrader 
Shrader & Associates, L.L.P. 
9 Greenway Plaza, Suite 2300 
Houston, TX 77046 

A. Layne Stakehouse
Shrader & Associates, L.L.P.
9 Greenway Plaza, Suite 2300
Houston, TX 77046

Fletcher V. Trammell 
Trammell P.C. 



47 

Party Represented Attorney/Counsel/Party 
Served 

3262 Westheimer Rd., Suite 423 
Houston, TX 77098 

William A. Kershaw 
Kershaw, Cook & Talley PC 
401 Watt Avenue, Suite 1 
Sacramento, CA 95814 

Kristy Marie Arevalo 
McCune Wright Arevalo LLP 
3281 E Guasti Rd., Suite 100 
Ontario, CA 91761 

Daniel Ross Weltin 
The Law Offices of Daniel 
Weltin, P.C. 
777 Davis Street, Suite 146 
San Leandro, CA 94577 

Michelle Marie Rutherford 
Rutherford Law 
2811 1/2 2nd Ave 
Los Angeles, CA 90018-2937 

William Anderson 
Brignole, Bush & Lewis 
73 Wadsworth Street 
Hartford, CT 06106 

William Bennett Thompson 
Burns Charest 
900 Jackson St 
Ste 500 
Dallas, TX 75202-4406 

Warren Burns 
Burns Charest LLP 
900 Jackson Street, Suite 500 



48 

Party Represented Attorney/Counsel/Party 
Served 

Dallas, TX 75202 

Mallory Biblo 
Burns Charest LLP 
900 Jackson Street, Suite 500 
Dallas, TX 75202 

Martin Barrie 
Burns Charest LLP 
900 Jackson Street, Suite 500 
Dallas, TX 75202 

Stefanie Colella-Walsh 
Stark & Stark 
993 Lenox Drive 
Lawrenceville, NJ 08648 

Charles J. LaDuca 
Cuneo Gilbert & LaDuca LLP 
4725 Wisconsin Avenue NW, 
Ste. 200 
Washington, DC 20016 

C. William Frick
Cuneo Gilbert & LaDuca LLP
4725 Wisconsin Avenue NW,
Ste. 200
Washington, DC 20016

Brendan S. Thompson 
Cuneo Gilbert & LaDuca LLP 
4725 Wisconsin Avenue NW, 
Ste. 200 
Washington, DC 20016 



49 

Party Represented Attorney/Counsel/Party 
Served 

Christian Hudson 
Cuneo Gilbert & LaDuca LLP 
4725 Wisconsin Avenue NW, 
Ste. 200 
Washington, DC 20016 

Stephen B. Murray, Sr. 
Murray Law Firm 
650 Poydras Street, Suite 2150 
New Orleans, LA 70130 

Jessica W. Hayes 
Murray Law Firm 
650 Poydras Street, Suite 2150 
New Orleans, 70130 

Stephen B. Murray, Jr. 
Murray Law Firm 
650 Poydras Street, Suite 2150 
New Orleans, LA 70130 

Korey Nelson 
BURNS CHAREST LLP 
365 Canal Street, Suite 1170 
New Orleans, LA 70130 

Lydia Wright 
BURNS CHAREST LLP 
365 Canal Street, Suite 1170 
New Orleans, LA 70130 

Amanda Klevorn 
BURNS CHAREST LLP 
365 Canal Street, Suite 1170 



50 

Party Represented Attorney/Counsel/Party 
Served 

New Orleans, LA 70130 

Patrick Murphree 
BURNS CHAREST LLP 
365 Canal Street, Suite 1170 
New Orleans, LA 70130 

John W Barrett 
Barrett Law Group, PA 
404 Court Square North 
Lexington, Ms 39095 

Sarah Sterling Starns 
Barrett Law Group, PA 
404 Court Square North 
Lexington, MS 39095 

Katherine Barrett Riley 
Barrett Law Group, PA 
404 Court Square North 
Lexington, MS 39095 

Brandi R. Hamilton 
Barrett Law Group, PA 
404 Court Square North 
Lexington, MS 39095 

Jack W. Weaver 
Welty Weaver & Curie, P.C. 
3333 Mendocino Avenue, Suite 
210 
Santa Rosa, CA 95403 

Katelyn Elizabeth Richardson 
The Johnson Law Group 
2925 Richmond Avenue, Suite 
1700 



51 

Party Represented Attorney/Counsel/Party 
Served 

Houston, TX 77098 

Matthew J. Kita 
PO Box 5119 
Dallas, TX 75208 

Jeff Benton 
The Benton Law Firm, PLLC 
1825 Market Center Blvd., Suite 
350 
Dallas, TX 75219 

Jeffrey Charles Bogert 
Law Office of Jeffrey C Bogert 
827 Moraga Drive 
Los Angeles, CA 90049 

Richard Gordon Salkow 
Salkow Law 
1540 7th Street, Suite 206 
Santa Monica, CA 90401 

James G. Onder 
The Onder Law Firm 
110 East Lockwood Avenue 
St. Louis, MO 63119 

Alyssa M. Reinhardt 
The Onder Law Firm 
110 East Lockwood Avenue 
St. Louis, MO 63119 

Cynthia L. Garber 
The Onder Law Firm 
110 East Lockwood Avenue 
St. Louis, MO 63119 



52 

Party Represented Attorney/Counsel/Party 
Served 

Richard M. Elias 
Elias LLC 
130 S. Bemiston, Suite 302 
St. Louis, MO 63105 

Bonny Elaine Sweeney 
Hausfeld LLP 
600 Montgomery Street., Suite 
3200 
San Francisco, CA 94111 

A. Craig Eiland
Eiland & Bonnin, P.C.
2200 Market Street, Suite 501
Galveston, Tx 77550

David Bonnin 
Eiland & Bonnin, P.C. 
2200 Market Street, Suite 501 
Galveston, TX 77550 

Amy Eskins 
Schneider Wallace Cottrell 
Konecky LLP 
2000 Powell Street, Suite 1400 
Emeryville, CA 94608 

David M. Langevin 
McSweeney Langevin LLC 
2116 Second Avenue South 
Minneapolis, MN 

Jonathan R. Mencel 
McSweeney Langevin LLC 
2116 Second Avenue South 
Minneapolis, MN 55404 



53 

Party Represented Attorney/Counsel/Party 
Served 

Mitchell C. Haug 
McSweeney Langevin LLC 
2116 Second Avenue South 
Minneapolis, MN 55404 

Paul Matouka 
Oliver Law Group 
1647 W. Big Beaver Road 
Troy, MI 48084 

Adam Pulaski 
Pulaski Kherker 
2925 Richmond Avenue, Suite 
1725 
Houston, TX 77098 

Thomas M. Sims 
Baron & Budd 
3102 Oak Lawn Avenue - Suite 
1100 
Dallas, TX 75219 

Nicole Corinne Moskowitz 
Burg Simpson Eldredge Hersh & 
Jardine P.C. 
40 Inverness Drive East 
Englewood, CO 80112 

David Brian Fernandes 
Baron & Budd, PC 
3102 Oak Law Avenue, Suite 
1100 
Dallas, TX 75219 

Sindhu S. Daniel 
Baron & Budd, P.C. 
3102 Oak Law Avenue, Suite 
1100 



54 

Party Represented Attorney/Counsel/Party 
Served 

Dallas, TX 75219 

Holly Werkema 
Baron & Budd, P.C. 
3102 Oak Law Avenue, Suite 
1100 
Dallas, TX 75219 

Karen Hewlett 
Baron & Budd, P.C. 
3102 Oak Law Avenue, Suite 
1100 
Dallas, TX 75219 

Robert K. Jenner 
Jenner Law, P.C. 
3600 Clipper Mill Road, Suite 
240 
Baltimore, MD 21211 

Kathleen Kerner 
Jenner Law, P.C. 
1829 Reisterstown Road, Suite 
350 
Baltimore, MD 21208 

Meghan C. Quinlivan 
Burg Simpson Eldredge Hersh & 
Jardine, P.C. 
40 Inverness Drive East 
Englewood, CO 80112 

Seth Katz 
Burg Simpson Eldredge Hersh & 
Jardine, P.C. 
40 Inverness Drive East 
Englewood, CO 80112 



55 

Party Represented Attorney/Counsel/Party 
Served 

Jeffrey William Lawrence 
Lawrence Law Firm 
101 California Street, Suite 2710 
San Francisco, CA 94111 

Joel Bieber 
The Joel Bieber Firm 
6806 Paragon Place, Suite 100 
Richmond, VA 23230 

Jason M. Hart 
The Joel Bieber Firm 
6806 Paragon Place, Suite 100 
Richmond, VA 23230 

Edward B. Mulligan, V 
Cohen & Malad, LLP 
One Indiana Square, Suite 1400 
Indianapolis, IN 46204 
Irwin B. Levin 
Cohen & Malad, LLP 
One Indiana Square, Suite 1400 
Indianapolis, IN 46204 

Jonathan A. Knoll 
Cohen & Malad, LLP 
One Indiana Square, Suite 1400 
Indianapolis, IN 46204 

Vess A. Miller 
Cohen & Malad, LLP 
One Indiana Square, Suite 1400 
Indianapolis, IN 46204 

Sean Patrick Tracey 
Tracey & Fox Law Firm 
440 Louisiana, Suite 1901 
Houston, TX 77002 



56 

Party Represented Attorney/Counsel/Party 
Served 

Shawn P. Fox 
Tracey & Fox Law Firm 
440 Louisiana, Suite 1901 
Houston, TX 77002 

Clinton Casperson 
Tracey & Fox Law Firm 
440 Louisiana, Suite 1901 
Houston, TX 77002 

Edward A. Wallace 
Wexler Wallace 
55 West Monroe Street, Suite 
3300 
Chicago, IL 60603 

Molly L. Condon 
Wexler Wallace 
55 West Monroe Street, Suite 
3300 
Chicago, IL 60603 

Michelle L. Kranz 
Zoll & Kranz, LLC 
6620 W. Central Avenue, Suite 
100 
Toledo, OH 43617 

Carasusana B. Wall 
Zoll & Kranz, LLC 
6620 W. Central Avenue, Suite 
100 
Toledo, OH 43617 

Michael A. Galpern 
Javerbaum Wurgaft Hicks Kahn 



57 

Party Represented Attorney/Counsel/Party 
Served 

Wikstrom & Sinins, P.C. 
1000 Haddonfield-Berlin Road 
Suite 203 
Voorhees, NJ 08043 

Zachary M. Green 
Javerbaum Wurgaft Hicks Kahn 
Wikstrom & Sinins, P.C. 
1000 Haddonfield-Berlin Road 
Suite 203 
Voorhees, NJ 08043 

Curtis Brooks Cutter 
Cutter Law PC 
401 Watt Avenue 
Sacramento, CA 95864 

Jennifer Sylvia Domer 
Cutter Law, P.C. 
401 Watt Ave 
Sacramento, CA 95864 

Sin-Ting Mary Liu 
Aylstock, Witkin, Kreis & 
Overholtz 
17 E Main St 
Ste 200 
Pensacola, FL 32502-5998 

Justin Parafinczuk 
Parafinczuk Wolf, P.A. 
110 E. Broward Blvd., Suite 
1630 
Fort Lauderdale, FL 33301 

Timothy Francis Pearce 
Pearce Lewis LLP 



58 

Party Represented Attorney/Counsel/Party 
Served 

423 Washington Street, Suite 
510 
San Francisco, CA 94111 

Stuart Barron Lewis 
Pearce Lewis LLP 
423 Washington Street, Suite 
510 
San Francisco, CA 94111 

Tara K. King 
SWMW Law, LLC 
70 I Market Street, Suite 1000 
St. Louis, MO 63101 

Trevor Bruce Rockstad 
Davis & Crump PC 
2601 14th St 
Gulfport, MS 39501 

Iyman Nychaelle Strawder 
Simon Greenstone Panatier, PC 
1201 Elm St 
Ste 3400 
Dallas, TX 75270-2126 

Yvette E. Ferrer 
Ferrer Poirot & Wansbrough 
2603 Oak Lawn Ave Ste 300 
Dallas, TX 75219-4064 

Ellen Presby 
Ferrer Poirot Wansbrough 
2603 Oak Lawn Avenue, Suite 
300 
Dallas, TX 75219 

James Hearon 



59 

Party Represented Attorney/Counsel/Party 
Served 

Ferrer Poirot Wansbrough 
2603 Oak Lawn Avenue, Suite 
300 
Dallas, TX 

Laura Jean Baughman 
Martin Baughman, PLLC 
3710 Rawlins St., Ste. 1230 
Dallas, TX 75219 

Levi M. Plesset 
Millstein, Jackson, Farchild & 
Wade, LLP 
10250 Constellation Blvd. 
Suite 1400 
Los Angeles, CA 90067 

Troy Alexander Brenes 
Brenes Law Group, P.C. 
100 Spectrum Center Dr., Ste. 
330 
Irvine, CA 92618-4966 

Eric James Ratinoff 
Eric Ratinoff Law Corp 
401 Watt Ave Ste 1 
Sacramento, CA 95864 

Nicholas J. Drakulich 
The Drakulich Firm, APLC 
2727 Camino del Rio South, 
Suite 322 
San Diego, CA 92108-3750 

Robert James Drakulich 
THE DRAKULICH FIRM, APLC 
2727 Camino Del Rio S 
Ste 322 



60 

Party Represented Attorney/Counsel/Party 
Served 

San Diego, CA 92108-3741 

Jerrold S. Parker 
Parker Waichman LLP 
6 Harbor Park Drive 
Port Washington, NY 11050 

Raymond C. Silverman 
Parker Waichman LLP 
6 Harbor Park Drive 
Port Washington, NY 

Christine M. Durant 
Parker Waichman LLP 
6 Harbor Park Drive 
Port Washington, NY 11050 

Melanie H. Muhlstock 
Parker Waichman LLP 
6 Harbor Park Drive 
Port Washington, NY 11050 

Steve W. Berman 
Hagens, Berman, Sobol & 
Shapiro LLP 
1301 2nd Avenue., Suite 2000 
Seattle, WA 98101 

Daniel F. Johnson 
Hagens Berman Sobol Shapiro 
LLP 
1301 Second Ave., Suite 2000 
Seattle, WA 98101 

Shana Eve Scarlett 
Hagens Berman Sobol Shapiro 



61 

Party Represented Attorney/Counsel/Party 
Served 

LLP 
715 Hearst Ave Ste 202 
Berkeley, CA 94710-1948 

Robert C. Hilliard 
Hilliard Martinez Gonzales LLP 
719 S. Shoreline Blvd. 
Corpus Christi, TX 78401 

Katrina R. Ashley 
Hilliard Martinez Gonzales LLP 
719 S. Shoreline Blvd. 
Corpus Christi, TX 78401 

Melika Harris 
Hilliard Martinez Gonzales LLP 
719 S. Shoreline Blvd. 
Corpus Christi, TX 78401 

Emily Beeson 
Hilliard Martinez Gonzales LLP 
719 S. Shoreline Blvd. 
Corpus Christi, TX 78401 

Robert J Nelson 
Lieff, Cabraser, Heimann & 
Bernstein 
275 Battery Street, 30th Floor 
San Francisco, CA 94111 

Lexi J. Hazam 
Lieff Cabraser Heimann & 
Bernstein 
275 Battery Street, 30th Floor 
San Francisco, CA 94111 

Michael K. Sheen 
Lieff Cabraser Heimann & 



62 

Party Represented Attorney/Counsel/Party 
Served 

Bernstein, LLP 
275 Battery Street, 29th Floor 
San Francisco, CA 94111 

Wendy Aline Mitchell 
Napoli Shkolnik PLLC 
400 Continental Blvd., 6th Floor 
El Segundo, CA 90245 

Dennis C. Reich 
Reich & Binstock, LLP 
4265 San Felipe, Suite 1000 
Houston, TX 77027 
Alan Amir Ahdoot 
Adamson Ahdoot LLp 
1150 S Robertson Blvd 
Los Angeles, CA 90035-1404 

Christopher Bates Adamson 
Adamson Ahdoot LLP 
1150 S Robertson Blvd 
Los Angeles, CA 90035 

Federico Castelan Sayre 
Adamson Ahdoot LLP 
1150 S. Robertson Blvd. 
Los Angeles, CA 90035 

Diane K. Watkins 
Wagstaff & Cartmell LLP 
4740 Grand Ave., Suite 300 
Kansas City, MO 64112 

Robert J. McLaughlin 
Hart McLaughlin & Eldridge 
22 W. Washington St., Suite 
1600 
Chicago, Il 60602 



63 

Party Represented Attorney/Counsel/Party 
Served 

Stephen J. Telken 
Walton Telken, LLC 
241 N. Main Street 
Edwardsville, Il 62025 

Roger W. Orlando 
The Orlando Firm, P.C. 
315 W. Ponce de Leon Ave., Ste. 
400 
Decatur, GA 30030 

Jasmine N. Thompson 
Simon Greenstone Panatier, PC 
1201 Elm Street, Suite 540 
Dallas, Tx 75270 

Wendy Aline Mitchell 
Napoli Shkolnik PLLC 
400 Continental Blvd., 6th Floor 
El Segundo, CA 90245 

Arati Chauhan Furness 
Fears Nachawati PLLC 
400 North Saint Paul St., Suite 
700 
Dallas, TX 75201 

Myron Moskovitz 
Moskovitz Appellate Team 
90 Crocker Avenue 
Piedmont, CA 94611 

Andrew Nathan Chang 
Esner Chang Boyer & Murphy 
234 East Colorado Blvd., Suite 
975 
Pasadena, CA 91101 



64 

Party Represented Attorney/Counsel/Party 
Served 

Holly N. Boyer 
Esner, Chang, Boyer & Murphy 
234 East Colorado Boulevard, 
Suite 975 
Pasadena, CA 91101 

Dedrick Washington: Real 
Party in Interest 

VIA U.S. MAIL 

Dedrick Washington  
1337 1/2 4th Avenue 
Los Angeles, CA 90019 

California Chamber of 
Commerce: Amicus curiae 
for petitioner 

Justin Reade Sarno 
DLA Piper LLP (US) 
4550 South Hope Street, Suite 
2300 
Los Angeles, CA 90071 

Pharmaceutical Research 
and Manufacturers of 
America: Amicus curiae for 
petitioner 

Ashley Simonsen 
Covington & Burling LLP 
1999 Avenue of the Stars 
Los Angeles, CA 90067-4643 

Public Justice: Amicus 
curiae for real party in 
interest 

Karla A Gilbride 
Public Justice, P.C. 
1620 L St. NW, Ste. 630 
Washington, DC 20036-5600 

Pharmaceutical Research 
and Manufacturers of 
America: Amicus curiae for 
petitioner 

Ashley Simonsen 
Covington & Burling LLP 
1999 Avenue of the Stars 
Los Angeles, CA 90067-4643 

Alice Lambert Phillips 
Covington & Burling LLP 
1999 Avenue of the Stars 



65 

Party Represented Attorney/Counsel/Party 
Served 

Los Angeles, CA 90067 

The Chamber of Commerce 
of the United States of 
America: Amicus curiae for 
petitioner 

Justin Reade Sarno 
DLA Piper LLP (US) 
4550 South Hope Street, Suite 
2300 
Los Angeles, CA 90071 

Consumer Attorneys of 
California: Amicus curiae for 
real party in interest 

Sharon J. Arkin 
The Arkin Law Firm 
1720 Winchuck River Road 
Brookings, OR 97415 

Supreme Court of California 
350 McAllister Street 
San Francisco, CA 94102-
4797 

VIA TRUEFILING WITH 
COURT OF APPEAL 

Supreme Court of California 



STATE OF CALIFORNIA
Supreme Court of California

PROOF OF SERVICE

STATE OF CALIFORNIA
Supreme Court of California

Case Name: GILEAD TENOFOVIR 
CASES

Case Number: S283862
Lower Court Case Number: A165558

1. At the time of service I was at least 18 years of age and not a party to this legal action. 

2. My email address used to e-serve: paul.alarcon@bowmanandbrooke.com

3. I served by email a copy of the following document(s) indicated below: 

Title(s) of papers e-served:
Filing Type Document Title

BRIEF Gilead; 2024-11-04; PLAC's Amicus Brief on Merits ISO of Gilead - FINAL (30842277.1)
Service Recipients:

Person Served Email Address Type Date / Time
Calvin House
Gutierrez, Preciado & House, LLP
134902

calvin.house@gphlawyers.com e-
Serve

11/4/2024 
7:23:57 PM

Charles Lifland
O'Melveny & Myers LLP
108950

clifland@omm.com e-
Serve

11/4/2024 
7:23:57 PM

E. Joshua Rosenkranz
Orrick, Herrington & Sutcliffe LLP
2224889

jrosenkranz@orrick.com e-
Serve

11/4/2024 
7:23:57 PM

Paul Alarcon
Bowman and Brooke LLP
275036

paul.alarcon@bowmanandbrooke.com e-
Serve

11/4/2024 
7:23:57 PM

Siobhan Atkins
Orrick, Herrington & Sutcliffe LLP
5378559

satkins@orrick.com e-
Serve

11/4/2024 
7:23:57 PM

Fletcher Trammell
Trammell P.C.

fletch@trammellpc.com e-
Serve

11/4/2024 
7:23:57 PM

Joshua Anderson
Sidley Austin LLP
211320

janderson@sidley.com e-
Serve

11/4/2024 
7:23:57 PM

Cory Andrews
Washington Legal Foundation
25677

candrews@wlf.org e-
Serve

11/4/2024 
7:23:57 PM

Amy Gerrish
Orrick, Herrington & Sutcliffe LLP

agerrish@orrick.com e-
Serve

11/4/2024 
7:23:57 PM

Ashley Simonsen
Covington & Burling, LLP
08355

asimonsen@cov.com e-
Serve

11/4/2024 
7:23:57 PM

Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court

Electronically FILED on 11/7/2024 by Dianna Urzua, Deputy Clerk



Daniel Roeder
Orrick, Herrington & Sutcliffe LLP

PATeam10@orrick.com e-
Serve

11/4/2024 
7:23:57 PM

Joseph Meyer
Wilmer Cutler Pickering Hale and Dorr LLP
328696

joseph.meyer@wilmerhale.com e-
Serve

11/4/2024 
7:23:57 PM

Arti Bhimani
HIV Litigation Attorneys
235240

arti.bhimani@hivlitigation.com e-
Serve

11/4/2024 
7:23:57 PM

M. Elizabeth Graham
Grant & Eisenhofer P.A.
143085

egraham@gelaw.com e-
Serve

11/4/2024 
7:23:57 PM

Jonathan Eisenberg
AIDS Healthcare Foundation
184162

jonathan.eisenberg@ahf.org e-
Serve

11/4/2024 
7:23:57 PM

Collin Wedel
Sidley Austin LLP
278461

cwedel@sidley.com e-
Serve

11/4/2024 
7:23:57 PM

Holly Boyer
Esner, Chang, Boyer & Murphy
221788

hboyer@ecbm.law e-
Serve

11/4/2024 
7:23:57 PM

Emily Villano
Orrick, Herrington & Sutcliffe LLP
1672317

evillano@orrick.com e-
Serve

11/4/2024 
7:23:57 PM

Kristian Stout
The International Center for Law & Economics
100322014

kstout@laweconcenter.org e-
Serve

11/4/2024 
7:23:57 PM

John Potter
Quinn Emanuel Urquhart & Sullivan, LLP
165843

JohnPotter@quinnemanuel.com e-
Serve

11/4/2024 
7:23:57 PM

Andrew Silverman
Orrick, Herrington & Sutcliffe LLP
246539

asilverman@orrick.com e-
Serve

11/4/2024 
7:23:57 PM

Naomi Scotten
Orrick, Herrington & Sutcliffe LLP
5373899

nscotten@orrick.com e-
Serve

11/4/2024 
7:23:57 PM

Randall Luskey
Paul, Weiss, Rifkind, Wharton & Garrison LLP
240915

rluskey@paulweiss.com e-
Serve

11/4/2024 
7:23:57 PM

Elizabeth Bixby
Orrick, Herrington & Sutcliffe LLP
325059

ebixby@orrick.com e-
Serve

11/4/2024 
7:23:57 PM

Daniel R. Adler
Gibson, Dunn & Crutcher LLP
306924

dadler@gibsondunn.com e-
Serve

11/4/2024 
7:23:57 PM

Lawrence Ebner
Atlantic Legal Foundation
175620

lawrence.ebner@atlanticlegal.org e-
Serve

11/4/2024 
7:23:57 PM

This proof of service was automatically created, submitted and signed on my behalf through my agreements with 
TrueFiling and its contents are true to the best of my information, knowledge, and belief. 



I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct. 

11/4/2024
Date

/s/Paul Alarcon
Signature

Alarcon, Paul (275036) 
Last Name, First Name (PNum)

Bowman and Brooke LLP
Law Firm


	APPLICATION FOR LEAVE TO FILE AMICUS CURIAE BRIEF
	BRIEF OF AMICUS CURIAE PLAC
	I. Proof of a product defect has always been required to hold a manufacturer liable in negligence for a product-caused injury.
	A. Caveat emptor, privity requirements, and general immunity from products liability (1607–1916).
	B. MacPherson and the recognition of products liability in negligence (1916–1960).
	C. Henningsen, Greenman, and the expansion of strict products liability (1960–1982).
	D. Feldman, Brown, and the close of the products liability frontier (1982–present).

	II. A manufacturer cannot breach a general duty of care by failing to sell alternatives for non-defective products.
	III. The Court of Appeal’s “ordinary negligence” standard does an end-run around Brown.
	A. The Court of Appeal’s “ordinary negligence” standard will likely expose drug manufacturers to equal or greater liability than the strict liability standards considered in Brown.
	B. The reasons for shielding drug manufacturers from the strict liability standards in Brown compel shielding drug manufacturers from the Court of Appeal’s “ordinary negligence” standard here.
	1. The Court’s reasons for shielding drug manufacturers from the consumer-expectation test apply in favor of shielding them from the Court of Appeal’s “ordinary negligence” standard.
	2. The Court’s reasons for shielding drug manufacturers from the risk-benefit test apply in favor of shielding them from the Court of Appeal’s “ordinary negligence” standard.
	CONCLUSION
	CERTIFICATE OF WORD COUNT




