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MOTION FOR JUDICIAL NOTICE IN SUPPORT OF AMICI
CURIAE BRIEF

Pursuant to Rule 8.252 of the California Rules of Court, Evidence
Code section 452, subdivision (¢), and Evidence Code section 459,
proposed amici curiae Consumer Watchdog, Consumer Federation of
America, and Consumer Federation of California hereby move this Court to
take judicial notice of the following documents, true and correct copies of
which are attached as exhibits A-J hereto, in support of their amicus curiae
brief:

Exhibit A is a true and correct copy of the text of Proposition 103 as
enacted on November 8, 1998. (1988 Cal. Legis. Serv. Prop. 103 (West)).

Exhibit B is the text of the McBride-Grunsky Insurance Regulatory
Act of 1947 (“McBride Act”) as enacted and amended through 1987.

Exhibit C is a letter from J.R. Maloney, Deputy Insurance
Commissioner, on behalf of Wallace K. Downey, Insurance Commissioner,
to Gov. Earl Warren, June 10, 1947.

Exhibit D is a memorandum from Harold B. Haas, Deputy Attorney
General, on behalf of the California Dept. of Justice, to Gov. Earl Warren,
June 11, 1947.

Exhibit E is an analysis by the Sen. Claims and Corporations
Committee of Assembly Bill 1687 (1987-1988 Reg. Sess.) July 15, 1987.

Exhibit F is a copy of the Ballot Pamphlet materials for Proposition
104 that were published in the November 8, 1988 ballot pamphlet.

Exhibit G is a copy of the Ballot Pamphlet materials for Proposition
103 from the November 8, 1988 Ballot Pamphlet.

Exhibit H is a letter from Janice E. Kerr, General Counsel,
California Department of Insurance on behalf of Insurance Commissioner

John Garamendi submitted to this Court on December 18, 1991, in



connection with this Court’s review in Farmers Insurance Exchange v.
Superior Court (1992) 2 Cal.4th 377.

Exhibit I is a letter from Adam Cole, General Counsel, California
Department of Insurance, on behalf of Insurance Commissioner Steve
Poizner, submitted to this Court on November 19, 2010, requesting
Depublication or Review of MacKay v. Superior Court (2010) 188

Cal.App.4th 1427.
Exhibit J is a letter from Adam Cole, General Counsel, California

Department of Insurance on behalf of Insurance Commissioner Steve
Poizner, submitted to this Court on November 19, 2010, requesting
depublication or review of MacKay v. Superior Court (2010) 188

Cal.App.4th 1427.
This request is based upon the instant Motion, the accompanying

Memorandum of Points and Authorities; and the Declaration of Harvey

Rosenfield.

Dated: January 17, 2020
CONSUMER WATCHDOG

By:

ey Rosenfield /
Pamela Pressley
Attorneys for Amici Curiae
Consumer Watchdog
Consumer Federation of America
Consumer Federation of California




MEMORANDUM OF POINTS AND AUTHORITIES

Under Evidence Code section 459, “the reviewing court shall take
judicial notice of ... (2) each matter that the trial court was required to
notice under Section 451 or 453.” (Evid. Code § 459(a).) In addition,
reviewing courts “may take judicial notice of any matter specified in
Section 452.” (Id; Larson v. State Personnel Bd. (1994) 28Cal.App.4th 265,
270.)

Accordingly, pursuant to Evidence Code section 459, proposed
amici curiae request that this Court take judicial notice of the attached
materials, which are all judicially noticeable under Evidence Code section
451(a) and/or 452. (See, e.g., Ketchum v. Moses (2001) 24 Cal.4™ 1122,
1135, fn. 1.)

Exhibits A and B display the McBride Act as it was enacted and
amended through 1987 and Proposition 103 as it was enacted on November
7, 1988. They were compiled through a search on Westlaw. These
documents are relevant because the Court of Appeal, the parties here, and
proposed amici rely on various cases construing provisions of the Insurance
Code, including Proposition 103, for which some courts have discerned an
intra-Code conflict. To properly construe and harmonize the Insurance
Code statutes in question, proposed amici believe it would be helpful to the
Court to be able to review the statutory scheme as the Proposition 103
voters originally enacted it, and the provisions of prior law that they
repealed. Courts generally take notice of documents such as these even
without a formal request for judicial notice. (See Quelimane Co., Inc. v.
Stewart Title Guar. Co. (1998) 19 Cal.4th 26, 45, fn. 9.)

Exhibits H, I, and J are documents submiitted to this Court in this
case and previous cases that adjudicated legal issues related to those here.

They are relevant because they convey the consistent position of the



Insurance Commissioners in support of the right of Californians to
challenge unlawful conduct in the courts, and the special rights that voters
accorded themselves to enforce and challenge violations of the provisions
of Proposition 103 in the courts. Courts generally take notice of court
documents such as these even without a formal request for judicial notice.
(See Quelimane Co., Inc. v. Stewart Title Guar. Co. (1998) 19 Cal.4th 26,
45,fn. 9.)

Exhibits C, D, E, F, and G constitute legislative history of the
statutes at issue; they concern the adoption of the McBride-Grunsky
Regulatory Act of 1947, and the meaning and scope of the provision of that
law are primarily at issue here. The “wider historical circumstances” of
Proposition 103’s adoption are instructive in interpreting its language.
(Spanish Speaking Citizens’ Foundation v. Low (2000) 85 Cal.App.4th
1179, 1214.) They reference “the legislative history, public policy, . . . and
the statutory scheme of which the statute is a part.” (Hoechst Celanese
Corp. v. Franchise Tax Bd., (2001) 25 Cal.4th 508, 519; see also American
Tobacco Co. v. Superior Court (1989) 208 Cal.App.3d 480, 486 [in
determining intent, a court is “bound to consider not only the words used,
but also other matters, ‘such as context, the object in view, the evils to be
remedied, the history of the times and of legislation upon the same subject,
public policy and contemporaneous construction (citation omitted)].”*’)
(American Tobacco Co. v. Superior Court (1989) 208 Cal.App.3d 480, 486
[citing Alford v. Pierno (1972) 27 Cal.App.3d 682, 688].)

Proposed amici therefore respectfully request that this Court take
judicial notice of these documents, which are relevant to the key issues on
appeal and would be helpful to the Court in deciding those issues.

1
1
1



Dated: January 17, 2020

CONSUMER WATCHDOG

/

Ha{rvey Rosenfield
Pamela Pressley
Attorneys for Amici Curiae
Consumer Watchdog

Consumer Federation of America
Consumer Federation of California



DECLARATION OF HARVEY ROSENFIELD IN SUPPORT OF
PROPOSED AMICI CURIAE’S MOTION FOR JUDICIAL NOTICE

I, HARVEY ROSENFIELD, declare as follows:

1. I am an attorney admitted to practice in the State of California and
am one of the attorneys of record representing proposed amici curaie
Consumer Watchdog, Consumer Federation of America, and Consumer
Federation of California in this matter. I make this declaration in support of
proposed amici’s instant Motion for Judicial Notice. The matters set forth
in this declaration are based on my personal knowledge and the documents
are true and correct copies.

2. The exhibits the Court is requested to judicially notice pertain to
the issues of statutory construction before the Court in this matter.

1 declare under penalty of perjury that the foregoing is true and

correct.
Executed on January 17, 2020 at Los Angeles, California.

By: / /

Harvey Rosenfield




[PROPOSED] ORDER

For good cause shown, the Motion for Judicial Notice of amici curie
Consumer Watchdog, Consumer Federation of America, and Consumer
Federation of California is granted. The Court takes judicial notice of the

documents presented in the Motion.

Dated:

CHIEF JUSTICE
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CALIFORNIA LEGISLATIVE SERVICE 1987-88
ELECTION RESULTS--1988 PROPOSITIONS

Proposition 103
Insurance Rate Reduction and Reform Act

Approved by the electors November 8, 1988

Section 1. Findings and Declaration.
The People of California find and declare as follows:

Enormous increases in the cost of insurance have made it both unaffordable and unavailable to
millions of Californians.

The existing laws inadequately protect consumers and allow insurance companies to charge
excessive, unjustified and arbitrary rates.

Therefore, the People of California declare that insurance reform is necessary. First, property-
casualty insurance rates shall be immediately rolled back to what they were on November 8,
1987, and reduced no less than an additional 20%. Second, automobile insurance rates shall be
determined primarily by a driver's safety record and mileage driven. Third, insurance rates shall
be maintained at fair levels by requiring insurers to justify all future increases. Finally, the state
Insurance Commissioner shall be elected. Insurance companies shall pay a fee to cover the costs
of administering these new laws so that this reform will cost taxpayers nothing.

Section 2. Purpose.
The purpose of this chapter is to protect consumers from arbitrary insurance rates and practices,

to encourage a competitive insurance marketplace, to provide for an accountable Insurance
Commissioner, and to ensure that insurance is fair, available, and affordable for all Californians.

Section 3. Reduction and Control of Insurance Rates.

Article 10, commencing with Section 1861.01 is added to Chapter 9 of Part 2 of Division 1 of
the Insurance Code to read:

§1861.01. Insurance Rate Rollback

(a) For any coverage for a policy for automobile and any other form of insurance subject to this
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chapter issued or renewed on or after November 8, 1988, every insurer shall reduce its charges
to levels which are at least 20% less than the charges for the same coverage which were in effect

on November 8§, 1987.

(b) Between November 8, 1988, and November 8, 1989, rates and premiums reduced pursuant to
subdivision (a) may be only increased if the commissioner finds, after a hearing, that an insurer
is substantially threatened with insolvency.

(c) Commencing November 8, 1989, insurance rates subject to this chapter must be approved by
the commissioner prior to their use.

(d) For those who apply for an automobile insurance policy for the first time on or after
November 8, 1988, the rate shall be 20% less than the rate which was in effect on November 8,

1987, for similarly situated risks.

(e) Any separate affiliate of an insurer, established on or after November 8, 1987, shall be
subject to the provisions of this section and shall reduce its charges to levels which are at least
20% less than the insurer's charges in effect on that date.

§1861.02. Automobile Rates & Good Driver Discount Plan

(a) Rates and premiums for an automobile insurance policy, as described in subdivision (a) of
Section 660, shall be determined by application of the following factors in decreasing order of

importance:

(1) The insured's driving safety record.

(2) The number of miles he or she drives annually.

(3) The number of years of driving experience the insured has had.

(4) Such other factors as the commissioner may adopt by regulation that have a substantial
relationship to the risk of loss. The regulations shall set forth the respective weight to be given
each factor in determining automobile rates and premiums. Notwithstanding any other
provision of law, the use of any criterion without such approval shall constitute unfair

discrimination.

(b)(1) Every person who (A) has been licensed to drive a motor vehicle for the previous three
years and (B) has had, during that period, not more than one conviction for a moving violation
which has not eventually been dismissed shall be qualified to purchase a Good Driver Discount
policy from the insurer of his or her choice. An insurer shall not refuse to offer and sell a Good
Driver Discount policy to any person who meets the standards of this subdivision. (2) The rate
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charged for a Good Driver Discount policy shall comply with subdivision (a) and shall be at
least 20% below the rate the insured would otherwise have been charged for the same coverage.
Rates for Good Driver Discount policies shall be approved pursuant to this article.

(c) The absence of prior automobile insurance coverage, in and of itself, shall not be a criterion
for determining eligibility for a Good Driver Discount policy, or generally for automobile rates,
premiums, or insurability.

(d) This section shall become operative on November 8, 1989. The commissioner shall adopt
regulations implementing this section and insurers may submit applications pursuant to this
article which comply with such regulations prior to that date, provided that no such application
shall be approved prior to that date. '

§ 1861.03. Prohibition on Unfair Insurance Practices

(a) The business of insurance shall be subject to the laws of California applicable to any other
business, including, but not limited to, the Unruh Civil Rights Act (Civil Code Sections 51
through 53), and the antitrust and unfair business practices laws (Parts 2 and 3, commencing
with section 16600 of Division 7, of the Business and Professions Code).

(b) Nothing in this section shall be construed to prohibit (1) any agreement to collect, compile
and disseminate historical data on paid claims or reserves for reported claims, provided such
data is contemporaneously transmitted to the commissioner, or (2) participation in any joint
arrangement established by statute or the commissioner to assure availability of insurance.

(c) Notwithstanding any other provision of law, a notice of cancellation or non-renewal of a
policy for automobile insurance shall be effective only if it is based on one or more of the
following reasons: (1) non-payment of premium; (2) fraud or material misrepresentation
affecting the policy or insured; (3) a substantial increase in the hazard insured against.

§ 1861.04. Full Disclosure of Insurance Information

(a) Upon request, and for a reasonable fee to cover costs, the commissioner shall provide
consumers with a comparison of the rate in effect for each personal line of insurance for every

insurer.

§ 1861.05. Approval of Insurance Rates

(a) No rate shall be approved or remain in effect which is excessive, inadequate, unfairly
discriminatory or otherwise in violation of this chapter. In considering whether a rate is
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excessive, inadequate or unfairly discriminatory, no consideration shall be given to the degree of
competition and the commissioner shall consider whether the rate mathematically reflects the
insurance company's investment income.

(b) Every insurer which desires to change any rate shall file a complete rate application with the
commissioner. A complete rate application shall include all data referred to in Sections 1857.7,
1857.9, 1857.15, and 1864 and such other information as the commissioner may require. The
applicant shall have the burden of proving that the requested rate change is justified and meets

the requirements of this article.

(c) The commissioner shall notify the public of any application by an insurer for a rate change.
The application shall be deemed approved sixty days after public notice unless (1) a consumer
or his or her representative requests a hearing within forty-five days of public notice and the
commissioner grants the hearing, or determines not to grant the hearing and issues written
findings in support of that decision, or (2) the commissioner on his or her own motion
determines to hold a hearing, or (3) the proposed rate adjustment exceeds 7% of the then
applicable rate for personal lines or 15% for commercial lines, in which case the commissioner

must hold a hearing upon a timely request.

§ 1861.06

Public notice required by this article shall be made through distribution to the news media and to
any member of the public who requests placement on a mailing list for that purpose.

§ 1861.07

All information provided to the commissioner pursuant to this article shall be available for
public inspection, and the provisions of Section 6254(d) of the Government Code and Section

1857.9 of the Insurance Code shall not apply thereto.

§ 1861.08

Hearings shall be conducted pursuant to Sections 11500 through 11528 of the Government
Code, except that: (a) hearings shall be conducted by administrative law judges for purposes of
Sections 11512 and 11517, chosen under Section 11502 or appointed by the commissioner; (b)
hearings are commenced by a filing of a Notice in lieu of Sections 11503 and 11504; (c) the
commissioner shall adopt, amend or reject a decision only under Section 11517(c) and (¢) and
solely on the basis of the record; (d) Section 11513.5 shall apply to the commissioner; (e)
discovery shall be liberally construed and disputes determined by the administrative law judge.
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§ 1861.09

Judicial review shall be in accordance with Section 1858.6. For purposes of judicial review, a
decision to hold a hearing is not a final order or decision; however, a decision not to hold a

hearing is final.

§ 1861.10. Consumer Participation

(a) Any person may initiate or intervene in any proceeding permitted or established pursuant to
this chapter, challenge any action of the commissioner under this article, and enforce any

provision of this article.

(b) The commissioner or a court shall award reasonable advocacy and witness fees and expenses
to any person who demonstrates that (1) the person represents the interests of consumers, and,
(2) that he or she has made a substantial contribution to the adoption of any order, regulation or
decision by the commissioner or a court. Where such advocacy occurs in response to a rate
application, the award shall be paid by the applicant.

(c)(1) The commissioner shall require every insurer to enclose notices in every policy or
renewal premium bill informing policyholders of the opportunity to join an independent, non-
profit corporation which shall advocate the interests of insurance consumers in any forum. This
organization shall be established by an interim board of public members designated by the
commissioner and operated by individuals who are democratically elected from its membership.
The corporation shall proportionately reimburse insurers for any additional costs incurred by
insertion of the enclosure, except no postage shall be charged for any enclosure weighing less
than 1/3 of an ounce. (2) The commissioner shall by regulation determine the content of the
enclosures and other procedures necessary for implementation of this provision. The legislature
shall make no appropriation for this subdivision.

§ 1861.11. Emergency Authority

In the event that the commissioner finds that (a) insurers have substantially withdrawn from any
insurance market covered by this article, including insurance described by Section 660, and (b) a
market assistance plan would not be sufficient to make insurance available, the commissioner
shall establish a joint underwriting authority in the manner set forth by Section 11891, without
the prior creation of a market assistance plan.

§ 1861.12. Group Insurance Plans

Any insurer may issue any insurance coverage on a group plan, without restriction as to the
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purpose of the group, occupation or type of group. Group insurance rates shall not be
considered to be unfairly discriminatory, if they are averaged broadly among persons insured

under the group plan.

§ 1861.13. Application

This article shall apply to all insurance on risks or on operations in this state, except those listed
in Section 1851.

§ 1861.14. Enforcement & Penalties

Violations of this article shall be subject to the penalties set forth in Section 1859.1. In addition
to the other penalties provided in this chapter, the commissioner may suspend or revoke, in
whole or in part, the certificate of authority of any insurer which fails to comply with the
provisions of this article.

Section 4. Elected Commissioner
Section 12900 is added to the Insurance Code to read:

(a) The commissioner shall be elected by the People in the same time, place and manner and for
the same term as the Governor.

Section 5. Insurance Company Filing Fees
Section 12979 is added to the Insurance Code to read:
Notwithstanding the provisions of Section 12978, the commissioner shall establish a schedule of

filing fees to be paid by insurers to cover any administrative or operational costs arising from the
provisions of Article 10 (commencing with Section 1861.01) of Chapter 9 of Part 2 of Division

1.
Section 6. Transitional Adjustment of Gross Premiums Tax
Section 12202.1 is added to the Revenue & Taxation Code to read:

Notwithstanding the rate specified by Section 12202, the gross premiums tax rate paid by
insurers for any premiums collected between November 8, 1988 and January 1, 1991 shall be
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adjusted by the Board of Equalization in January of each year so that the gross premium tax
revenues collected for each prior calendar year shall be sufficient to compensate for changes in
such revenues, if any, including changes in anticipated revenues, arising from this act. In
calculating the necessary adjustment, the Board of Equalization shall consider the growth in
premiums in the most recent three year period, and the impact of general economic factors
including, but not limited to, the inflation and interest rates.

Section 7. Repeal of Existing Law

Sections 1643, 1850, 1850.1, 1850.2, 1850.3, 1852, 1853, 1853.6, 1853.7, 1857.5, 12900,
Article 3 (commencing with Section 1854) of Chapter 9 of Part 2 of Division 1 [§§ 1854.1,
1854.2, 1854.25, 1854.3, 1854.4, 1854.5], and Article 5 (commencing with Section 750) of
Chapter 1 of Part 2 of Division 1, of the Insurance Code [§§ 750, 750.1, 751, 752, 753, 754,
755, 755.2, 755.5, 755.6, 755.7,756, 757, 758, 759, 760, 760.5, 761, 763, 763.5, 764, 765, 766,

767] are repealed.

Section 8. Technical Matters

(a) This act shall be liberally construed and applied in order to fully promote its underlying
purposes.

(b) The provisions of this act shall not be amended by the Legislature except to further its
purposes by a statute passed in each house by roll call vote entered in the journal, two-thirds of
the membership concurring, or by a statute that becomes effective only when approved by the

electorate.

(c) If any provision of this act or the application thereof to any person or circumstances is held
invalid, that invalidity shall not affect other provisions or applications of the act which can be
given effect without the invalid provision or application, and to this end the provisions of this

act are severable.
CA LEGIS (1988) Prop. 103

END OF DOCUMENT
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INSURANCE CODE
DIVISION 1. GENERAL RULES GOVERNING INSURANCE
PART 2. THE BUSINESS OF INSURANCE
CHAPTER 9. RATES AND RATING AND OTHER ORGANIZATIONS!

ARTICLES 1 through 9 — McBride-Grunsky Insurance
Regulatory Act of 1947

Sections repealed by Prop 103 in strikethrough.

Sections added by statute after 1947 and prior to 1988 election in italics

Sections of Article 7 (Hearings, Procedure and Judicial Review), and Article 8 (Penalties), are shown
both in original [block indented] and amended (through 1988) form.

ARTICLE 1. PURPOSE AND SCOPE OF CHAPTER

!'This document presents the state of the law as it appeared at the time Proposition 103 was placed on
the ballot in 1988. It does not include an Article 10 that was passed by the Legislature in 1988, after the
initiative petition had been approved for circulation by electors, but which was superseded by the Article
10 added by Prop. 103.

McBride-Grunsky As Amended Through 1988 and by Proposition 103
Page |



§ 1850.4. Casualty insurance defined

In this chapter "casualty insurance” means all classes of insurance to which the provisions of this
chapter are applicable and which are included within Sections 105, 107, 108, 110, 112, 113, 115, and,
when written by insurers not admitted to transact fire or marine insurance, Sections 111, 114, 116, 118

and 120.

(Added by Stats.1947, c. 805, p. 1897, § 1. Amended by Stats.1949, c. 426, p. 773, § 1.)

§ 1850.5. Wilful and wilfully defined

In this chapter "wilful" or "wilfully" in relation to an act or omission which constitutes a violation of
this chapter means with actual knowledge or belief that such act or omission constitutes such violation

McBride-Grunsky As Amended Through 1988 and by Proposition 103
Page 2



and with specific intent to commit such violation.

(Added by Stats.1947, c. 805, p. 1897, § 1.)

§ 1851. Exempt insurance

The provisions of the chapter shall apply to all insurance on risks or on operations in this state, except:
(a) Reinsurance, other than joint reinsurance to the extent stated in Article 5.

(b) Life insurance.

(c) Insurance of vessels or craft, their cargoes, marine builders' risks, marine protection and indemnity,
or other risks commonly insured under marine, as distinguished from inland marine, insurance policies.
Inland marine insurance shall be deemed to include insurance now or hereafter defined by statute, or by
interpretation thereof, or if not so defined or interpreted, by ruling of the commissioner or as established
by general custom of the business, as inland marine insurance.

(d) Title insurance.

(e) Disability insurance.

(f) Workers' compensation insurance and insurance of any liability of employers for injuries to, or death
of, employees arising out of, and in the course of, employment when this insurance is incidental to, and
written in connection with, the workers' compensation insurance issued to the same employer and

covering the same employer interests.

(g) Mortgage insurance.
(h) Insurance transacted by county mutual fire insurers or county mutual fire reinsurers.

(Added by Stats.1947, c. 805, p. 1897, § 1. Amended by Stats.1949, c. 426, p. 773, § 2; Stats.1982, c.
1241, p. 4566, § 1.)

§ 1851.1. Employers' coverage under Longshoremen's and Harbor Workers' Compensation Act;
applicability of chapter :

Notwithstanding subdivision (f) of Section 1851 or any other provision of law and except as and to the
extent otherwise provided in Section 1854.5 and 11753.3, any classification of risks and premium rates
or system of rating for insurance covering employers against their liability for compensation or damages
under the United States Longshoremen's and Harbor Workers' Compensation Act (33 U.S.C. 901, et
seq.) shall be subject to the provisions of this chapter.

McBride-Grunsky As Amended Through 1988 and by Proposition 103
Page 3



(Added by Stats.1977, c. 459, p. 1514, § 1.5, urgency, eff. Aug. 31, 1977. Amended by Stats.1978, c.
813,p.2599,§ 1.)

West's Ann. Cal. Ins. Code § 1851.1

ARTICLE 2. MAKING AND USE OF RATES

McBride-Grunsky As Amended Through 1988 and by Proposition 103
Page 4



§ 1853.5. Insurers having common ownership or management; concerted action

With respect to any matters pertaining to the making of rates or rating systems, the preparation or
making of insurance policy or bond forms, underwriting rules, surveys, inspections and investigations,
the furnishing of loss or expense statistics or other information and data, or carrying on of research, two
or more admitted insurers having a common ownership or operating in this State under common
‘management or control, are hereby authorized to act in concert between or among themselves the same
as if they constituted a single insurer, and to the extent that such matters relate to co-surety bonds, two
or more admitted insurers executing such bonds are hereby authorized to act in concert between or
among themselves the same as if they constituted a single insurer.

(Added by Stats.1947, c. 805, p. 1899, § 1.)

McBride-Grunsky As Amended Through 1988 and by Proposition 103
- Page 5



§ 1853.8. Agreements to apportion risks

Agreements may be made among admitted insurers with respect to the equitable apportionment among
them of casualty insurance which may be afforded applicants who are in good faith entitled to but who
are unable to procure such insurance through ordinary methods, and with respect to the use of
reasonable rate modifications for such insurance, such agreements to be subject to the approval of the

commissioner.

Commissioner's approval. All such agreements shall be submitted in writing to the commissioner for
his consideration and approval, together with such information as he may reasonably require. The
commissioner shall approve only such agreements as are found by him to contemplate (a) the use of
rates which meet the standards prescribed by this chapter and (b) activities and practices that are not
unfair, unreasonable or otherwise inconsistent with the provisions of this chapter.

Review by commissioner. At any time after such agreements are in effect the commissioner may
review the practices and activities of the adherents to such agreements and if after a hearing upon not
less than 10 days notice to such adherents he finds that any such practice or activity is unfair or
unreasonable, or is otherwise inconsistent with the provisions of this chapter, he may issue a written
order to the parties to any such agreement specifying in what respects such act or practice is unfair or
unreasonable or otherwise inconsistent with the provisions of this chapter and requiring the
discontinuance of such activity or practice. For good cause, and after hearing upon not less than 10 days
notice to the adherents thereto, the commissioner may revoke approval of any such agreement.

(Added by Stats. 1947, c. 805, p. 1899, § 1.)

§ 1853.9. Compliance with chapter provisions

Upon compliance with the provisions of this chapter applicable thereto any rating organization,
advisory organization, and any group, association or other organization of admitted insurers which
engages in joint underwriting or joint reinsurance through such organization or by standing agreement
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among the members thereof, may conduct operations in this State. As respects insurance risks or
operations in this State, no insurer shall be a member or subscriber of any such organization, group or
association that has not complied with the provisions of this chapter applicable to it.

(Added by Stats.1947, c. 805, p. 1899, § 1.)

ARTICLE 2.5 MAKING AND USE OF RATES—INSURANCE OF PROPERTIES BEING PURCHASED
FROM DEPARTMENT OF VETERANS AFFAIRS

§ 1853.95. Agreements with department of veterans affairs

Admitted insurers are hereby expressly authorized to enter into agreements with the Department of
Veterans Affairs with respect to the furnishing of insurance covering property being purchased from
such department pursuant to Chapter 3, Division 4 of the Military and Veterans Code or the Veterans'

Farm and Home Purchase Act of 1943, at special rates and forms for such insurance as are determined
by the Director of Veterans Affairs to be reasonable.

(Added by Stats. 1950, 1st Ex.Sess., c. 19, p. 456, § 1.)

§ 1853.96. Use of rates and forms

The use of such rates and forms by insurers pursuant to such agreements is hereby expressly permitted,
and the provisions of Section 1852 are not applicable thereto.

(Added by Stats.1950, 1st Ex.Sess., c. 19, p. 456, § 1.)

ARTICLE 3. RATING ORGANIZATIONS
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ARTICLE 4. ADVISORY ORGANIZATIONS

§ 1855. Requirements for doing business in state

No advisory organization shall conduct its operations in this State unless and until it has filed with the
commissioner (a) a copy of its constitution, articles of incorporation, agreement or association, and of its
by-laws, or rules and regulations governing its activities, all duly certified by the custodian of the
originals thereof, (b) a list of its members and subscribers, and (c) the name and address of a resident of
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this State upon whom notices or orders of the commissioner or process may be served.

Every such advisory organization shall notify the commissioner promptly of every change in its
constitution, its articles of incorporation, agreement or association, and of its by-laws, rules and
regulations governing the conduct of its business; its list of members and subscribers; and the name and
address of the resident of this State designated by it upon whom notices or orders of the commissioner or

process affecting such organization may be served.

No such advisory organization shall engage in any unfair or unreasonable practice with respect to such
activities.

(Added by Stats.1947, c. 805, p. 1902, § 1.)

ARTICLE 5. JOINT UNDERWRITING AND JOINT REINSURANCE

§ 1856. Requirements for doing business in state

Every group, association or other organization of insurers which engages in joint underwriting or joint
reinsurance through such group, association or organization or by standing agreement among the
members thereof shall file with the commissioner (a) a copy of its constitution, its articles of
incorporation, agreement or association, and of its by-laws, rules and regulations governing its activities,
all duly certified by the custodian of the originals thereof, (b) a list of its members, and (c) the name and
address of a resident of this State upon whom notices or orders of the commissioner or process may be

served.

Every such group, association or other organization shall notify the commissioner promptly of every
change in its constitution, its articles of incorporation, agreement or association, and of its by-laws, rules
and regulations governing the conduct of its business; its list of members; and the name and address of
the resident of this State designated by it upon whom notices or orders of the commissioner or process

affecting such group, association or organization may be served.

No such group, association or organization shall engage in any unfair or unreasonable practice with
respect to such activities.

(Added by Stats.1947, c. 805, p. 1902, § 1.)

ARTICLE 6. RECORDS AND EXAMINATIONS

§ 1857. Records

Every insurer, rating organization or advisory organization and every group, association or other
organization of insurers which engages in joint underwriting or joint reinsurance shall maintain
reasonable records, of the type and kind reasonably adapted to its method of operation, of its experience
or the experience of its members and of the data, statistics or information collected or used by it in
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" connection with the rates, rating plans, rating systems, underwriting rules, policy or bond forms, surveys
or inspections made or used by it so that such records will be available at all reasonable times to enable
the commissioner to determine whether such organization, insurer, group or association, and, in the case
of an insurer or rating organization, every rate, rating plan and rating system made or used by it,
complies with the provisions of this chapter applicable to it. The maintenance of such records in the
office of a licensed rating organization of which an insurer is a member or subscriber will be sufficient
compliance with this section for any insurer maintaining membership or subscribership in such
organization, to the extent that the insurer uses the rates, rating plans, rating systems or underwriting
rules of such organization. Such records shall be maintained in an office within this State or shall be
made available for examination or inspection within this State by the commissioner at any time upon

reasonable notice.

(Added by Stats.1947, c. 805, p. 1903, § 1.)

§ 1857.1. Examination

The commissioner shall, at least once every five years, and may as often as may be reasonable and
necessary, make or cause to be made an examination of each licensed rating organization, and he may,
as often as may be reasonable and necessary, make or cause to be made an examination of any advisory
organization or group, association or other organization of insurers which engages in joint underwriting

or joint reinsurance.

In lieu of any such examination the commissioner may accept the report of an examination made by the
insurance supervisory official of another state.

In examining any organization, group or association pursuant to this section the commissioner shall
ascertain whether such organization, group or association, and, in the case of a rating organization, any
rate or rating system made or used by it, complies with the requirements and standards of this chapter

applicable to it.

(Added by Stats.1947, c. 805, p. 1903, § 1.)

§ 1857.2. Additional examinations

The commissioner may, at any reasonable time, make or cause to be made an examination of every
admitted insurer transacting any class of insurance to which the provisions of this chapter are applicable
to ascertain whether such insurer and every rate and rating system used by it for every such class of
insurance complies with the requirements and standards of this chapter applicable thereto. Such
examination shall not be a part of a periodic general examination participated in by representatives of

more than one state.

(Added by Stats.1947, c. 805, p. 1903, § 1.)
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§ 1857.3. Persons and things subject to examination

The officers, managers, agents and employees of any such organization, group, association or insurer
may be examined at any time under oath and shall exhibit all books, records, accounts, documents or
agreements governing its method of operation, together with all data, statistics and information of every

kind and character collected or considered by such organization, group, association or insurer in the
conduct of the operations to which such examination relates.

(Added by Stats.1947, c. 805, p. 1904, § 1.)

§ 1857.4. Cost of examination

The reasonable cost of any examination authorized by this article shall be paid by the organization,
group, association or insurer to be examined.

(Added by Stats.1947, c. 805, p. 1904, § 1)
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ARTICLE 6.5. RECORDING AND REPORTING OF LOSS AND EXPENSE EXPERIENCE

§ 1857.7. Products liability insurers; transmission of information

(a) Any insurer issuing a policy of products liability insurance in this state shall transmit the following
information, based on its nationwide products liability insurance writings, to the department each year

in the annual report of the insurer:

(1) Premiums written.

(2) Premiums earned.

(3) Unearned premiums.

(4) The dollar amount of claims paid.
(5) The number of outstanding claims.

(6) Net loss reserves for outstanding claims excluding claims incurred but not reported.
(7) Net loss reserves for claims incurred but not reported.

(8) Losses incurred as a percentage of premiums earned.

(9) Net investment gain or loss and other income or gain or loss allocated to products liability lines.

(10) Net income before federal and foreign income taxes.

(11) Expenses incurred including loss adjustment expense, commission and brokerage expense, other
acquisition expense and general expense.

(b) The reports provided pursuant to subdivision (a) shall be available for public inspection and shall
be retained on file by the department for five years.

(c) The reports required by subdivision (a) shall only contain information for the year for which the
reports are being filed.

(d) Any information provided by any insurer to the department pertaining to a specific claim or a
products liability insurance policy shall be classified as confidential and shall not be revealed by the

department.
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(Added by Stats.1982, c. 627, p. 2630, § 1.)

§ 1857.9. Report; contents; designating classes of insurance generally unavailable, unaffordable, or
for which there have been unusually great premium increases; information on classes of insurance,
excluded commercial liability insurance; filing reports; emergency regulations

(a) Every insurer doing business in this state, except as provided by subdivision (g), shall report on a
calendar year basis for each class of insurance designated in the prior calendar year by the
commissioner pursuant to subdivision (b) and for each class listed in subdivision (c), both for policies
issued or issued for delivery in California, and for policies issued or issued for delivery in the United

States and territories:

(1) The number of policies written, the direct premiums written, the direct premiums earned, the direct
losses paid, the direct losses incurred, the direct losses unpaid (not including losses incurred but not
reported) the number of outstanding claims at year end and the number of claims paid in the preceding
year, the allocated loss adjustment expense, and the percentage of allocated loss adjustment expense

attributable to defense attorney expenses.

(2) Whether policies are written on a claim made or occurrence basis, and whether there has been a
change in the preceding 12 months.

(3) For each loss reserve for each class, whether the reserve is discounted in anticipation of future
investment earnings.

(4) The commissioner shall waive the requirements of paragraph (1) for any information that has been
provided to the Insurance Services Office by the insurer, if the Insurance Services Office provides the
information to the commissioner on or before the date on which the insurer is required to file the

Statement.

(b) No later than October 1 of each year the commissioner shall designate those classes of insurance,
as defined by the Insurance Services Office, that are generally unavailable or unaffordable in
California, or for which there have been unusually great premium increases. The factors the
commissioner shall consider in making this determination shall include, but are not limited to, the

Sollowing:
(1) Consumer complaints.
(2) Rate complaints.
(3) Surveillance by the department.

(4) Market conduct.
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(¢) In addition to the classes designated by the commissioner pursuant to subdivision (b) the insurer
shall include the information required by subdivision (a) for those classes of insurance, as defined by
the Insurance Services Office, covering liability insurance for municipalities, products liability
insurance, liability insurance for any business or nonprofit enterprise required to carry liability
insurance by state law, news publishers' liability insurance, and professional errors and omissions
(malpractice) liability insurance for doctors and for lawyers. Collection of the data described in this
section shall be terminated upon a joint resolution of the Legislature specifying such termination of
collection. Insurers shall not be required to report under this section information required to be
reported under Sections 1857.7, 1864, 11555.2, and 12958.

(d) The insurer shall also report for both California and for the United States and its territories for the
calendar year:

(1) Each class of commercial liability insurance, as defined by the Insurance Services Office, that is
specifically excluded from any reinsurance treaty for reinsurance ceded.

(2) Each class of commercial liability insurance, as defined by the Insurance Services Office, that is
specifically excluded from any reinsurance treaty for reinsurance assumed.

(e) The department shall retain the information reported pursuant o this section for a period of no less
than five years.

() Insurers that are members of the same insurance group may aggregate the information required by
this section in a single report.

(g) The reports required by this section shall not be applicable to any insurer that has been established
for less than three years.

(h) The reports required by this section shall be filed on a form provided by the commissioner no later
than May 1 of the calendar year following the year for which the information is reported.

(i) The department shall adopt regulations implementing this section as emergency regulations in
accordance with Chapter 3.5 (commencing with Section 11340) of Division 3 of Title 2 of the
Government Code, except that for the purposes of Chapter 3.5 (commencing with Section 11340) of
Division 3 of Title 2 of the Government Code, any regulations adopted under this section shall be
deemed to be necessary for the immediate preservation of the public peace, health and safety, or general
welfare. These regulations shall remain in effect for 180 days. The regulations may require insurers to
report the information required by subdivision (d) by categories other than those used by the Insurance

Services Olffice.

(i) The information provided pursuant to subdivision (a) shall be confidential and not revealed by the
department, except that the commissioner may publish an analysis of the data in aggregate form or in a
manner which does not disclose confidential information about identified insurers or insureds.
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(Added by Stats.1986, c. 1329, § 2.)

§ 1857.15. Report; director and officer liability claims experience; forms; findings and
recommendations

(a) Each insurer engaged in writing director and officer liability insurance coverage for nonprofit
public benefit corporations in this state shall submit to the commissioner a report of its operations
regarding director and officer liability claims experience for the preceding calendar year ending on

December 31 on a form furnished by the commissioner. Each report shall separately state the following
information for nonprofit public benefit corporations:

(1) Direct premiums earned.

(2) Direct premiums written.

(3) Earned exposures per year for nonprofit public benefit corporations.
(4) Number of new claims made during the reporting period.

(5) Number of claims paid during the reporting period.

(6) Number of claims outstanding at the end of the reporting period.

(7) Total losses incurred and total losses unpaid by calendar year and either occurrence year or
reporting year.

(8) Total losses incurred and reported, including loss adjustment expense, as a percentage of premiums
earned.

(9) Total number of policies written during the reporting period.
(10) The average and median amount of claims paid during the reporting period.

(11) Net underwriting gain or loss.

(b) The commissioner shall develop and issue reporting forms to insurers in accordance with the
department’s current insurance reporting procedures.

The commissioner shall make available upon request, but in any event no later than 120 days after the
last day of the preceding reporting period, a report summarizing the information required in this
section. The commissioner shall make findings and recommendations, as appropriate, relative to the
availability and affordability of public benefit corporation director and officer liability insurance and

the rates thereof.
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(Added by Stats. 1987, c. 1290, § 1.) (This section was repealed in 1991)

ARTICLE 7. HEARINGS, PROCEDURE AND JUDICIAL REVIEW

§ 1858. Complaint requesting review; hearing; denial; request for review to insurer or rating
organization

(a) Any person aggrieved by any rate charged, rating plan, rating system, or underwriting rule followed

or adopted by an insurer or rating organization, may file a written complaint with the commissioner
requesting that the commissioner review the manner in which the rate, plan, system, or rule has been
applied with respect to the insurance afforded to that person. In addition, the aggrieved person may file
a written request for a public hearing before the commissioner, specifying the grounds relied upon.

(b) The commissioner shall advise the insurer or rating organization that a complaint has been filed
against it and the nature of the complaint and provide the insurer or rating organization with an

opportunity to respond to the complaint.

(c) If the commissioner has information concerning a similar complaint, he or she may deny the request
for a public hearing until a determination is made or a public hearing is held on the similar complaint or
may consolidate similar complaints for determination or public hearing. If he or she believes, after
review and investigation of the facts alleged in the complaint and the facts alleged in any response to the
complaint, that probable cause for the complaint does not exist or that the complaint is not made in good
faith, he or she shall so advise the complainant and shall deny any request made for a public hearing. If
he or she believes, after review and investigation of the facts alleged in the complaint and the facts
alleged in any response to the complaint, that probable cause for the complaint does exist, that the
complaint charges a violation of this chapter, and that the complainant would be aggrieved if the
violation is proven, he or she shall proceed as provided in Section 1858.1 unless the complaint was
accompanied by a request for public hearing, in which case he or she shall proceed as provided in

Section 1858.2.

(d) Nothing in this section prohibits or limits the right of any aggrieved person, either prior to or in
conjunction with the filing of a written complaint with the commissioner under this section, from
requesting an insurer or rating organization to review the manner in which the rate, plan, system, or rule
has been applied with respect to the insurance afforded to that person.

(Added by Stats.1947, c. 805, p. 1904, § 1. Amended by Stats.1987, c. 1289, § 1.)

§ 1858. Request for review; denial; complaint; hearing

Any person aggrieved by any rate charged, rating plan, rating system, or
underwriting rule followed or adopted by an insurer or rating organization may
request the insurer or rating organization to review the manner in which the rate,
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plan, system, or rule has been applied with respect to insurance afforded him.
Such request may be made by his authorized representative, and shall be written.
If the request is not granted within 30 days after it is made, the requestor may
treat it as rejected. Any person aggrieved by the action of an insurer or rating
organization in refusing the review requested, or in failing or refusing to grant all
or part of the relief requested, may file a written complaint and request for hearing
with the commissioner, specifying the grounds relied upon. If the commissioner
has information concerning a similar complaint he may deny the hearing. If he
believes that probable cause for the complaint does not exist or that the complaint
is not made in good faith he shall deny the hearing. Otherwise, and if he finds
that the complaint charges a violation of this chapter and that the complainant
would be aggrieved if the violation is proven, he shall proceed as provided in
Section 1858.1.

(Added by Stats.1947, c. 805, p. 1904, § 1.) (Original language as enacted in
1947 prior to 1987 amendment)

§ 1858.01. Determination of probable cause; grant or denial of hearing; time; personal or
commercial insurance; informal conciliation

(a) Whenever a written complaint has been filed with the commissioner, the commissioner shall review

and investigate the matter complained of as provided by Section 1858 and shall make a determination
whether there is probable cause to believe that a violation of this chapter has occurred. This
determination shall be made within a reasonable time, but in no event more than 60 days afier the
complaint regarding a policy in a personal line of insurance or 90 days in the case of a policy in a class
of commercial insurance is filed unless the complainant consents to a greater time or unless the
complainant enters into informal conciliation of the complaint. The time and location of the conciliation
shall be mutually agreeable to the complainant and to the insurer.

(b) Whenever a written complaint is accompanied by written request for a public hearing, the
commissioner shall review and investigate the matter complained of as provided in Section 1858 and
shall grant or deny the request for a public hearing within a reasonable time, but in no event more than
90 days when the complaint is regarding a policy in a personal line of insurance or 120 days in the case
of a policy in a class of commercial insurance, unless the complainant consents to a greater time or
unless the complainant enters into informal conciliation of the complaint. The time and location of the
conciliation shall be mutually agreeable to the complainant and to the insurer.

(c) In the event the complainant enters into informal conciliation of the complaint, the time set forth in
subdivisions (a) and (b) for making a determination or for granting or denying a request for a public
hearing shall be tolled for up to 10 working days until informal conciliation results in resolution of the
complaint or informal conciliation is ended without resolution of the complaint. Should informal
conciliation fail to result in resolution of the complaint, the commissioner shall review the facts
presented by the complainant and the insurer or rating organization, together with the facts alleged in
the complaint and any response to the complaint, to determine whether probable cause exists to believe
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that a violation of this chapter has occurred.

(d) For purposes of this subdivision, "personal insurance” means all coverages combined in private
passenger automobile insurance policies as those policies are described in Section 660 and all forms
combined in property or multiperil insurance policies as those policies are described in Section 675.

(e) For purposes of this subdivision, "commercial insurance” means any class, as defined by the
Insurance Services Office of commercial insurance and any class of insurance designated under
subdivisions (b) and (c) of Section 1857.9.

(Added by Stats. 1987, c. 1289, § 1.5.)

§ 1858.02. Informal conciliation of complaints; confidential communications; report

(a) The commissioner may seek resolution of a complaint by informal conciliation at any time and may
require the complainant and insurer or rating organization to meef and confer for the purposes of
resolving the matter complained of by informal conciliation. The commissioner may decline to find
probable cause for a complaint and may deny a request for a public hearing if the complainant refuses
to enter into informal conciliation at the commissioner's request. Likewise, the commissioner may find
probable cause for a complaint and may act to hold a public hearing, whether or not a request for a
public hearing accompanied the complaint, if the insurer or rating organization refuses to enter into
informal conciliation at the commissioner's request.

(b) Communications to the commissioner in respect to resolution of a complaint by informal
conciliation shall be made to him or her in official confidence within the meaning of Sections 1040 and
1041 of the Evidence Code and shall not be disclosed by the commissioner. However, the commissioner

may report on the results of informal conciliation.

(Added by Stats.1987, c. 1289, § 1.6.)

§ 1858.05. Medical malpractice insurance; procedure

Whenever a written complaint and request for hearing with the commissioner has been filed pursuant to
Section 1858, and the complaint concerns medical malpractice insurance, the commissioner shall within
30 days either by order deny the hearing or proceed as provided in Sections 1858.1 or 1858.2. The
complainant may petition the court for an order to compel compliance with this section.

(Added by Stats. 1975, 2nd Ex. Sess., c. 2, p. 3997, § 1.43, urgency, eff. Sept. 24, 1975.)

§ 1858.1. Notice to correct noncompliance; options of insurer, organization, group or association;
penalty; public hearing

McBride-Grunsky As Amended Through 1988 and by Proposition 103
Page 20



If after examination of an insurer, rating organization, advisory organization, or group, association, or
other organization of insurers which engages in joint underwriting or joint reinsurance, or upon the basis
of other information, or upon sufficient complaint as provided in Section 1858, the commissioner has
good cause to believe that the insurer, organization, group, or association, or any rate, rating plan or
rating system made or used by any such insurer or rating organization, does not comply with the
requirements and standards of this chapter applicable to it, he or she shall give notice in writing to that
insurer, organization, group, or association stating therein in what manner and to what extent that
noncompliance is alleged to exist and specifying therein a reasonable time, not less than 10 days
thereafter, in which that noncompliance may be corrected.

An insurer, organization, group, or association served with that notice of noncompliance may, within
the time specified therein, (a) establish to the satisfaction of the commissioner that such noncompliance
does not exist, or (b) request a public hearing, notice of which shall be given at least 30 days prior to the
date set for hearing, or (c) enter into an informal conciliation with the commissioner and any
complainant making a complaint pursuant to Section 1858 to resolve the matter complained of, or (d)
enter into a consent order with the commissioner to correct the specified noncompliance within a period
of time specified in the consent order. A consent order shall provide that in the event the noncompliance
is not corrected within the time specified therein that a money penalty of not to exceed ten thousand
dollars ($10,000) shall attach and be collected by the commissioner for each day the violation of the
consent order continues. This money penalty shall not exceed in the aggregate the sum of one hundred
thousand dollars ($100,000). In addition to or in lieu of the procedure provided herein the commissioner
may proceed with a public hearing as provided in Section 1858.2.

(Added by Stats.1947, c. 805, p. 1904, § 1. Amended by Stats.1977, c. 994, p. 2983, § 2; Stats.1987, c.
1289, § 2.)

§ 1858.1. Notice to correct noncompliance

If after examination of an insurer, rating organization, advisory organization, or
group, association or other organization of insurers which engages in joint
underwriting or joint reinsurance, or upon the basis of other information, or upon
sufficient complaint as provided in Section 1858, the commissioner has good
cause to believe that such insurer, organization, group or association, or any rate,
rating plan or rating system made or used by any such insurer or rating
organization, does not comply with the requirements and standards of this chapter
applicable to it, he shall, unless he has good cause to believe such noncompliance
is wilful, give notice in writing to such insurer, organization, group or association
stating therein in what manner and to what extent such noncompliance is alleged
to exist and specifying therein a reasonable time, not less than 10 days thereafter,
in which such noncompliance may be corrected. Notices under this section shall
be confidential as between the commissioner and the parties unless a hearing is

held under Section 1858.2.
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(Added by Stats.1947, c. 805, p. 1904, § 1.) (Original language prior to 1987
amendment)

§ 1858.15. Medical malpractice insurance; examination; conduct and conclusion; order compelling
compliance

Once commenced, an examination pursuant to Section 1858.1 shall be promptly conducted and
concluded within a reasonable time. If the examination is being conducted as the result of a written
complaint and request for hearing filed pursuant to Section 1858, and the complaint concerns medical
malpractice insurance, the complainant may petition the court for an order to compel compliance with

this section.

(Added by Stats.1975, 2nd Ex. Sess., c. 2, p. 3998, § 1.45, urgency, eff. Sept. 24, 1975.)

§ 1858.2. Public hearings; notices; preference to complainant 70 years of age

(a) If the insurer, organization, group, or association does not make those changes as may be necessary
to correct the noncompliance specified in the notice issued under Section 1858.1, or if the insurer,
organization, group, or association has failed to establish to the satisfaction of the commissioner that
such noncompliance does not exist, the commissioner shall hold a public hearing by mailing a notice to
that insurer, organization, group, or association not less than 30 days prior to the date set for hearing

specifying the matters to be considered at the hearing.

(b) In the event that the insurer and complainant resolve the matter and the insurer has consented to a
rating modification, then that modification shall apply to other policyholders underwritten by the insurer
for that class of insurance.

(c) If the insurer, organization, group, or association has refused to enter into informal conciliation at
the request of the commissioner, the commissioner may hold a public hearing, whether or not the
complaint was accompanied by a request for a public hearing, by mailing a notice to the insurer,
organization, group, or association not less than 30 days prior to the date set for hearing specifying the

matters to be considered at the hearing.

(d) If a hearing noticed under subdivisions (a) and (c) is based upon a complaint made pursuant to
Section 1858, the commissioner shall also mail notice to the complainant not less than 30 days prior to
the date set for hearing specifying the matters to be considered at the hearing.

(e) If upon sufficient complaint as provided in Section 1858 and upon review and investigation of the
complaint, the commissioner has good cause to believe that the insurer, organization, group, or
association, or any rate, rating plan, or rating system made or used by that insurer or rating organization,
does not comply with the requirements and standards of this chapter applicable to it, the commissioner
shall hold a public hearing by mailing a notice to the complainant and to the insurer, organization,
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group, or association not less than 30 days prior to the date set for hearing specifying the matters to be
considered at the hearing.

(f) With respect to public hearings under this section, the commissioner may at his or her discretion,
grant preference to a hearing in which the complainant has reached the age of 70 years.

(Added by Stats.1977, c. 994, p. 2984, § 4. Amended by Stats.1978, c. 380, p. 1171, § 114; Stats.1979,
c.373,p. 1344, § 216; Stats.1987,c. 1289, 8 3.)

§ 1858.2. Public hearing; notice

If the commissioner has good cause to believe such noncompliance to be wilful,
or if within the period prescribed by the commissioner in the notice required by
Section 1858.1 the insurer, organization, group or association does not make such
changes as may be necessary to correct the noncompliance specified by the
commissioner or establish to the satisfaction of the commissioner that such
specified noncompliance does not exist, then the commissioner may hold a public
hearing in connection therewith, provided that within a reasonable period of time,
which shall be not less than 10 days before the date of such hearing, he shall mail
written notice specifying the matters to be considered at such hearing to such
insurer, organization, group or association. Such notice shall conform to the
requirements for an accusation as prescribed by Section 11503 of the Government
Code. If no notice has been given as provided in Section 1858.1 such notice shall
state therein in what manner and to what extent noncompliance is alleged to exist.
The hearingshall not include any additional subjects not specified in the notices
required by Section 1858.1 or this section.

(Added by Stats.1947, c. 805, p. 1905, § 1.) (Original language prior to 1987
amendment.)

§ 1858.3. Commissioner's powers
If after a hearing pursuant to Section 1858.2 the commissioner finds:

(a) That any rate, rating plan, or rating system violates the provisions of this chapter applicable to it, he
or she shall issue an order to the insurer or rating organization which has been the subject of the hearing
specifying in what respects that violation exists and stating when, within a reasonable period of time, the
further use of that rate or rating system by that insurer or rating organization in contracts of insurance
made thereafter shall be prohibited. The commissioner may, in addition to that order, direct the insurer
or rating organization to take such other corrective action as he or she may deem necessary and proper.

(b) That an insurer, rating organization, advisory organization, or a group, association or other
organization of insurers which engages in joint underwriting or joint reinsurance, is in violation of the
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provisions of this chapter applicable to it other than the provisions dealing with rates, rating plans, or
rating systems, he or she may issue an order to that insurer, organization, group, or association which
has been the subject of the hearing specifying in what respects that violation exists and requiring
compliance within a reasonable time thereafter.

(c) Any order of the commissioner issued pursuant to subdivision (a) or (b) shall provide that a money

penalty of not to exceed ten thousand dollars ($10,000) shall attach and be collected by the
commissioner for each day such person fails to comply within the time specified therein with the
provisions of that order in the same manner as that provided in Section 1858.1. This penalty shall not
exceed in the aggregate the sum of one hundred thousand dollars ($100,000).

(Added by Stats.1947, c. 805, p. 1905, § 1. Amended by Stats.1977, c. 994, p. 2984, § 5; Stats.1987, c.
1289, § 4.)

§ 1858.3. Commissioner's powers
If after a hearing pursuant to Section 1858.2 the commissioner finds:

(a) Rate violation. That any rate, rating plan or rating system violates the
provisions of this chapter applicable to it, he may issue an order to the insurer or
rating organization which has been the subject of the hearing specifying in what
respects such violation exists and stating when, within a reasonable period of
time, the further use of such rate or rating system by such insurer or rating
organization in contracts of insurance made thereafter shall be prohibited.

(b) Other violation. That an insurer, rating organization, advisory organization,
or a group, association or other organization of insurers which engages in joint
underwriting or joint reinsurance, is in violation of the provisions of this chapter
applicable to it other than the provisions dealing with rates, rating plans or rating
systems, he may issue an order to such insurer, organization, group or association
which has been the subject of the hearing specifying in what respects such
violation exists and requiring compliance within a reasonable time thereafter.

(c) Wilful violation. That the violation of any of the provisions of this chapter
applicable to it by any insurer or rating organization which has been the subject of
hearing was wilful, he may suspend or revoke, in whole or in part, the certificate
of authority of such insurer or the license of such rating organization with respect
to the class of insurance which has been the subject matter of the hearing.

(d) Fraudulent practice. That any rating organization has wilfully engaged in any
fraudulent or dishonest act or practices, he may suspend or revoke, in whole or in
part, the license of such organization in addition to any other penalty provided in

this chapter.
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(Added by Stats.1947, c. 805, p. 1905, § 1.) (Original language prior to 1987
amendment.)

Wilful defined, see § 1850.5.

§ 1858.35. Report;, complaints to commissioner

On or before May 1 of the years 1988 and 1989, the commissioner shall submit a report to the
Legislature and the Governor stating the number and type of complaints received under this article and
the status and disposition of these complaints. The commissioner may make any recommendations for
improving the efficiency and effectiveness of complaint handling under this article.

Noinformation shall be provided under this section pertaining to a specified complaint against a
specific insurer or rating organization. However, the commissioner may report that information in the

aggregate.
(Added by Stats.1987, c. 1289 § 5.5.)

§ 1858.4. Failure to comply with order

In addition to other penalties provided in this code, the commissioner shall suspend or revoke, in whole
or in part, the license of any rating organization or the certificate of authority of any insurer with respect
to the class or classes of insurance specified in that order, which fails to comply within the time limited
by that order or any extension thereof which the commissioner may grant, with an order of the
commissioner lawfully made by him or her pursuant to Section 1858.3 and effective pursuant to Section

1858.6.

(Added by Stats.1947, c. 805, p. 1905, § 1. Amended by Stats.1987, c. 1289, § 5.)

§ 1858.4. Failure to comply with order

In addition to other penalties provided in this code, the commissioner may
suspend or revoke, in whole or in part, the license of any rating organization or
the certificate of authority of any insurer with respect to the class or classes of
insurance specified in such order, which fails to comply within the time limited by
such order or any extension thereof which the commissioner may grant, with an
order of the commissioner lawfully made by him pursuant to Section 1858.3 and
effective pursuant to Section 1858.6.

(Added by Stats.1947, c. 805, p. 1905, § 1.) (Original language prior to 1987
amendment.)
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§ 1858.5. Proceedings for denial, suspension, and suspension of license

Except as otherwise provided in this chapter, all proceedings in connection with the denial, suspension
or revocation of a license or certificate of authority under this chapter shall be conducted in accordance
with the provisions of Chapter 5 of Part 1 of Division 3 of Title 2 of the Government Code, and the
commissioner shall have all the powers granted to him therein.

(Added by Stats.1947, c. 805, p. 1906, § 1.)

§ 1858.6. Judicial review

Any finding, determination, rule, ruling or order made by the commissioner under this chapter shall be
subject to review by the courts of the State and proceedings on review shall be in accordance with the
provisions of the Code of Civil Procedure. In such proceedings on review, the court is authorized and
directed to exercise its independent judgment on the evidence and unless the weight of the evidence
supports the findings, determination, rule, ruling or order of the commissioner, the same shall be

annulled.

Notwithstanding any other provision of law to the contrary, a petition for review of any such finding,
determination, rule or order, may be filed at any time before the effective date thereof. No such finding,
determination, rule, or order shall become effective before the expiration of 20 days after notice and a
copy thereof are mailed or delivered to the person affected, and any finding, determination, rule, or order
of the commissioner so submitted for review shall not become effective for a further period of 15 days
after the petition for review is filed with the court. The court may stay the effectiveness thereof for a

longer period.

(Added by Stats.1947, c. 805, p. 1906, § 1. Amended by Stats.1949, c. 174, p. 406, § 1.)

Review of orders of insurance commissioner, see § 12940.

§ 1858.7. Basis for determinations

Whenever the commissioner determines that a rate is excessive or not excessive, he shall, upon the
written request of any complainant, disclose the basis upon which such rate was determined to be
excessive or not excessive in writing to the complainant.

(Added by Stats.1978, c. 180, p. 411, § 1.)

ARTICLE 8. PENALTIES

§ 1859. Concealment; misrepresentation
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No person, insurer or organization shall wilfully withhold information from, or knowingly give false or
misleading information to, the commissioner or to any rating organization, advisory organization,
insurer or group, association or other organization of insurers, which will affect the rates, rating systems
or premiums for the classes of insurance to which the provisions of this chapter are applicable.

(Added by Stats.1947, c. 805, p. 1906, § 1.)

§ 1859.1. Failure to comply with final order

(a) Any person, insurer, organization, group, or association who fails to comply with a final order of the
commissioner under this chapter shall be liable to the state in an amount not exceeding fifty thousand
dollars ($50,000) but if the failure is willful he or she or it shall be liable to the state in an amount not
exceeding two hundred fifty thousand dollars ($250,000) for the failure. The commissioner shall collect
the amount so payable and may bring an action in the name of the people of the State of California to
enforce collection. These penalties may be in addition to any other penalties provided by law.

(b) A wiliful violation of this chapter by any person is a misdemeanor.

(Added by Stats.1947, c. 805, p. 1906, § 1. Amended by Stats.1984, c. 144, § 158; Stats.1987, c. 1289,
§ 6.)

§ 1859.1. Failure to comply with final order

(a) Any person, insurer, organization, group or association who fails to comply
with a final order of the commissioner under this chapter shall be liable to the
State in an amount not exceeding fifty dollars ($50) but if such failure be wilful
he or it shall be liable to the State in an amount not exceeding five thousand
dollars ($5,000) for such failure. The commissioner shall collect the amount so
payable and may bring an action in the name of the people of the State of
California to enforce collection. Such penalties may be in addition to any other
penalties provided by law.

(b) A willful violation of the provisions of this chapter by any person is a
misdemeanor.

(Added by Stats.1947, c. 805, p. 1906, § 1.) (Original language prior to 1987
amendment.)

ARTICLE 9. MISCELLANEOUS

§ 1860. Payment of dividends, savings, or unabsorbed premium deposits
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Nothing in this chapter shall be construed to prohibit or regulate the payment of dividends, savings or
unabsorbed premium deposits allowed or returned by insurers to their policyholders, members or
subscribers. A plan for the payment of dividends, savings or unabsorbed premium deposits allowed or
returned by insurers to their policyholders, members or subscribers shall not be deemed a rating plan or

system.

(Added by Stats.1947, c. 805, p. 1907, § 1.)

§ 1860.1. Applicability of other laws

No act done, action taken or agreement made pursuant to the authority conferred by this chapter shall
constitute a violation of or grounds for prosecution or civil proceedings under any other law of this State
heretofore or hereafter enacted which does not specifically refer to insurance.

(Added by Stats.1947, c. 805, p. 1907, § 1)

§ 1860.2. Applicability of other laws

The administration and enforcement of this chapter shall be governed solely by the provisions of this
chapter. Except as provided in this chapter, no other law relating to insurance and no other provisions in
this code heretofore or hereafter enacted shall apply to or be construed as supplementing or modifying
the provisions of this chapter unless such other law or other provision expressly so provides and
specifically refers to the sections of this chapter which it intends to supplement or modify.

(Added by Stats.1947, c. 805, p. 1907, § 1)

§ 1860.3. Code sections applicable to chapter

The provisions of the following sections of this code shall be applicable to the administration,
enforcement and interpretation of this chapter:

Sections 1 to 41, both inclusive, 100 to 121, both inclusive, 620, 621, 700, 701, 704, 730 to 737, both
inclusive, 12903, 12904, 12919, 12921, 12921.5, 12924 to 12926, both inclusive, 12928, 12930, and

12974 to 12977, both inclusive.
(Added by Stats.1947, c. 805, p. 1907, § 1; Stats.1955, c. 677,p. 1168, § 1.)

The 1955 amendment deleted a reference to sections "1010 to 1062, both inclusive".
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RECEIVED
GOVERNOR'S OFFICE

STATE OF CALIFORNIA , - p
417 MONTQOMERY §TREXY

SAN F&ANGSGQ_W June 10.- 1947

o -

“Honorable Earl Varren
Governor of Ca’ifornia
State Capitol
Sacramento, Californie

Re: SENATE BILL NO. 1572

Lear Governor warren:

Pursuant to the request of your ~egislative ULecretary,
I am pleased to subwnit herewith my commente and recommendation
on 3enate Bill Ho. 1572, which is presently before you for con-
sideration. '

Zenste_Bill liu. 1572 was introduced by venuator ..cBride
on behalf of the Joint Legislative Interim Committee on Insurance
Regulations, apointed in 1945 and continued in 1947, of which he
is Chairman. In general, it is a fire and casualty insurance rete
regulatory law.

3 ycu know, this bill finds its baciksrround in the de-
cision of the inited _tutes ouprene Court in 1944, in the case cof
United otates v. Scutheastern lLnderwriters, dedlaring insurance
to be commerce, &nd in Fublic Law 15 enacted by Congress in 1945.
The effect of the -cutheastern Underwriters' decision was to make
the rating activities of insurers enpaged in interstate commerce
subject tc the federal .nti-Trust and related laws. Publio Law
15 granted the business o insurance a amoratorium from t“ase
Federal luws until Jenuery 1. 1948, ot which time they will become
applicable "to the extent thut such Lusiness is not regulated by

state law."

Except in the f'ield of .or':en's Compensation insurance,
the Stete of Caiifornia does not nave uny luw repul.ting insurance
rates uand the wmakins und use thereof, and unleus such a statute
48 uwvnacted ut this cession ol' the Legislature, this field in the
regulation oi the insurance vusiness will »e preewpted, on Juhuary 1,
1948, by the Feuerul Covernwent by virtue of’ the provisions of
Public Luw 15. it 1s generunlly conceded thuat concert of wction
in the muiing of insurance rutes is not only Jdesiruble Lut necessary

o

by reuson of the very nature of insurance. accordingl:, to rrevent
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This bill requires that insurancé rates be not exzcessive.
inadequate or unfai¥ly disoriminatory. Its basic; underlying
philosophy is that competition and the lawe of economic farce are
the best regulator of rates, but it empowers the Insurance Com~-
missioner to intervene, when no substential competition exists,

to order the discontinuance of excessive rates, and, when the
solvency ol an insurer i1s in danger or monoply threatens, to

order the discontinuance of inadequate rates.

The bill uuthorizes insurers to act in concert in rate _
making &nd related mAtvters tnrough raving organizations whioh
are iicensed and regulated by the Insurance Commissioner. It
preserves the spirit of the anti-trust laws, however, by positively
prohibiting insurers from making egreements to charge the same rates
In other words, wihile it permits insurers to act in concert in rate
matters, subject to regulation by the Commissioner, it forbids them
to eliminate competition between themselves by apreeing to use
the same rates without deviation.

The prineipal inst) .montality of enforcement is the
Commissioner's power of examination and investigution of insurers
and rating organizutions. 7The Commissioner is empowered to hold
nearings,to issue what are in effeot cease and desist orders, and
where wilful violations occur, to suspend or revoke licenses of
insurers und ruting orgunizations. Penalties that are both sub-
stantial end wholly reasonable are proviced in the event of viola-
tion of the provisiomns of the bill,

The bill mukes provision for public complaints to the
Commissioner by policyholders who believe themselves to be agrrieved
by the actions of rating organizations or insurers in rate matters

and provides for hearings upon such complaints. ill acts and orders

of the Corsnissioner ure subject to Judicial review mmd the court is
autiiorized und directed to exercise its independent judgment on the
eviuence. 1roceedinrs in connection with denial, suspension, or
revocation of licenses ure required to be conducted in amccordance
with the Adnministrutlive Procedure .ct.

This bill necessarlly represents o coupromise of.con-
flicting viewpcints in the insurance business. It diifers materiully
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ol tHe, go-cal1edntalll AHaUBLRY" Tins ulatory °

W 4'n that 1t doedinet. Fequire ths filing:by ingurers f théir :
PEteA’ dfd. rating? séNedules with the Imsiramce Commissiduer ror .
¥ yhview andvaffirmativerapproval by him. - Whlleat: firstilhpréssisn
w‘:ggill..af’ geém?that f@uch LF1ifigand approval, of ‘inguringd ratés .-
# 98" ddsibable-in the publfg.ijterest, ‘sxperience has proyen that

i #3440g- resilts id uniformity and uniformity, in turn, results
in the meintenance of ratés at a higher level. Strict rate
réegulation such as is embodied in the filing and approval type
of rating law lacks the flexibility that is essential to the
public interest and inevitably results in a situation which may
be likened to the common law pleading era in which the substantive
wants and needs of the public are subjugated to the approved rates

and forms.

In venturing into & field which it has not heretofore
occupied it is desirable for the State of California, in our
opinion, to proceed cautiously by enacting rating legislation
which is both adequate and yet not overly detailed and inflex-

idle.

48 heretofore inaicated, this bill represents & series

of compromises and we deem it necessafy to inform you that the
—Cooml ssioner stated oefore the iegislative Committees his position
that a bill which regulates initial rates but does not prohibit
discrimination in the payment of dividends to policyholders by
mutual and participating insurers 1s not complete. This Depart-
ment has not changed its view in this importunt matter but
recognizes that 1t stood alone in its nosition against all
branches of the industry and, indeed, against the views of the
National Association of Insurance Commissioners as evidenced by
the model bills recommended by it which do not containa dividend
regulatory provision. iie also concede that dividend plans &are not
rating plans or systems, although they do huve a definite effect
on the ultimate cost to the polieyholder and thut to a large
extent dividend regulation, while a related matter, is apn entirely
separate subject which, 1t ' <an be argued with caonsiderable
merit, warrants separate legislation.

This Department is sutisfied that Senste Bill No. 1572,
unlike its constituent bills in their originul form, afrirmatively
regulates rire and ousualty insurance rates and vests in the
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e:beXievé that it constitutes adequate .egula on: .
Law,15 ‘and. rggu;ation~to ‘a degrao;wholly edneistent
% plic interest, :for which reason we rnspectfuily
R no@mend that it be givan your' favorable oonsideration‘and
% appraval. t

eaen b
i
e,

Very truly yours,

WALLACE K. DOWNEY
Insurance Comnigsioner

By

« R. LALONEY
Vepyty Insurance Commisaione
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SAN FRANCIICO 2 “

' . ‘ Inter-Departmental Communication ™~

‘_m el Warren File No.

7o, O0vermor of Californis Due: 3

o: . ‘“n:%:“% Sublact: te: une 13, 1987
Lm~ 1§, Califernia uBject: S. B. 15T2 .

From: Department of Justice
o Barold B. Hass, Deputy

8. B, 1572 adds Chspter 9 to Part 2 of Divisio~ 1, Insurence GCode
entiilea "RATES ARD BATTHD AMD OTHER GROANTZAT.ONS.F" ’
It purports to provide inswrence rate regulation in order that in-
surance retes may not be excessive, inadequate, or unfairly diserimina-
torys vides Ior liocensing reat. orgmxg;.ggm and a lesser
of tion of advisory organisaitions amd "pools”; sets nnd:z“
for dnur’::l.muon of proper nto;‘c :\;etl‘:ori;m“ insurers to -o: “1:
conmert ra rating p s ., Under presor re-
quirements; exempts them from leglslation forbiading such practices
other businesses when so acting; defines ganu of Inswrence Commis-

sioner in comnection therewith, and provides for judicial review of
aots in commection therewith. (See section-by-section digest below.

OCMMENT: No constitutional question seems to be raised by the dill,

There are 8 mmber of hg.l features in the bill, mention of which is
essential in oxder to galn & r plcture of the scope and elfect of
the bill, These are herewith set forth:

FURPOSES OF THE BILL

The firat section of the bill declares that its purpose is to il) te
110 welfare regulat insurence rates so they not be
a) exceasive, g) inadequate, or (o) unfairly discriminatory; JEL?
- authorize the eﬁam of qualified rating organizations visory
rating

organizations; (3) require that specified re sorvices of s

. :ntj.om - jon bot:msemy - mmlorawt.:hi t&-mkingmind' .t?:

au rige ra o r related
siferie EEe B S

The bill s on to declare it to be (5) the intent of the ohapter to
rmit omo'trago campetition between insurers on a sound finanoial
no

pe
basis and that (6) nothing in the bill gives the Oommisaioner to
determine a rate Lnl by ohuiricatiog or otherwise. (Sec. m 2nd

par.)

(1) "Excessive, inadequate, or unfairly discriminatory” rates.

(a) Bxcessive rates. Ths bill does not permit a rate to de st
matised umy because it {s unreasonably high for the in-
surance provided. This must be the cass but also a reasonabdble of
competition must not exist in the area with recpect to the classification

1l
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o 1852(‘” It 1s not

la' mt.orrcr' 880
o that sush 93 ths
3] So cowpeting snirers,
;. 8 is
Tis must be gcons in view

b ate rates.
ably {ou)r f%m grovidad does not permit it T
ed inadequate under the . It must aleo be such that efther com

asg
tinued solvens oft.hoimumdmgwodb
thar::obytbgm?orhsoor-ﬁlh?gtbo%otot destroying
competition or crea a monepoly. Ce as the
lmor"m&mog'uoomd it fo ows again that so long
as other insurers oupotogtthenm:n » 8od are f dally able

doso,thomtotamt

rate level' below. ;

(c) Unfairly discriminatory retes. It 1s possible that the
to 3 airly discriminatory would
gve some effect as to adequiacy or quthlnot rates ir b11l
did not, also, impose important limits om power. In short, the
maintenance of an unreasonably low or rate on a grticulu- class
of risks might possitly be termed unfairly disorimina .
classes of risks which would be penalised or bensfited reby if the
statute did not so expressly limit the use of the standards of "
and "inadequacy' as to make this dubious., As botwesn riaks of 1ilke
m,itupmahmttmomiszmm under the b
0 require removal of discrimtinations
the power to do so as between classes of risks is one which under
t.
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1 so6m oIbar Tthi EEhe 08 the (Omalssion Y C

r to license and supervise re sations, (Defined, Sec.
fé';'b.z; raslmticm,aec-.w;% to 18‘%?‘.’#.5 It 1s quite L olear that he
has power with reapect to mm:zoormnum only to require £f1ling
of membership lists, organiszation documents, and by-laws, rules and

regulations gove activities, and such power as may arise out of
a prohibition of alr" or unreas le tices with respect to
their activities. (Definition, Sec. 0.2 tion Sec, 1355.)

However, he does have power to examins them at ir e e, which is
grobug}:'r sufficient to enforoce these powers. (Secs. 1%7.1,'1857.3,

The exemption from the Cartwright Aot and similae lswa, acoomplished
by & section exempting activities pursuant to authority conferred d
the bill from prosecution or oivil action, also entars into this, since

2



bomzmuutmnwm
ornro m:.m- agmm.ﬁm,-z

8ecs. 1B .2) Rligib
parncu:;].y, o nb% Mumzu-'i approval, (Sec, .3)

(&L Au:hormt:l.on of cogperetion between insurers in rate-smking snd

Paaat ) . s %y ' 3 ) Ppales p . AT '
m % rom mn& mio]n !nnvnyl im?-gitggn:fmz ins T
n.mum wraishing of loss or q:ponno statist c8 Oor other infor-
mtinnmddsu, eamhgonor research. m. authorisation is made
subject to the provisions of the dill relating regulation of rat

or adv orgmtnum and of joint m:.ti.ng or reinsurance &on)

(Sec. 1853).

2&: hs;: should be said mmw ﬂatt:ls Joint under-

S ozt forus nt? andmgemimth:oo t ! t.
8 or

i sopat iy tome, ricat gy, et T2, i aeitine

tian- known as "pools,” for the purga' or apportioning risks, .

under agreements as t3.division Of [ pooling of losses and

ﬂ.tg, et.ca Ths b;l]. appnoa substant y
Sec
(See (23033111‘1011 Rating :3 Advisory oygmuz::o:;ﬁsﬁ “ . "°°1855»)

™he pouic is that m such uutﬁncwlgummnd by the d1ll are
a8 soou 31V 0
ST ints bpare i Some ot rpraaaly Sofer 85 )
v udes ot GO inations in re
rt raks. {apeogis v. Ba. of Fire Daderrsiers, 29 smricns in 'Eﬁt
exemption is 6 very brosd cme snd is spoeified in the Litie ca tioy
tf:l:u m:ﬁm mtg’ omtitution:ltquutionil Ir ot:r business regula.
ons such as Fair Trads Aot are oable insurence -
tion applies to them also. - » Hh Sy

(5) mmtontorﬂnbmto D _

: Dung 1T vals . 8. > 17 T
R55 T B50. The effect of ooufo
:-npoctto y"or inadaqunoy ot rnt» in the bill huboon
coumonted on abovo.

(6) Rate hvol- The bill provides, "Nothing in this chapter is in-
the Conmissioner power.to fix and determine a rate level

Kx"l'ﬂngu"“tim or o :.d%.y ge." (Seo. 1850, 2nd par.) The meaning of

obscure. mmroput,,‘wh.
3




mzm-umonaguu. mammwmum-y
g.ou £ the Commissicner to.require adjustment of the rate strusture
oliminate sxcessive or inadequate rates.

clause further raises tion as to his power to require corres-
umormrmmm:m nmeeﬂndnhmm.mtm!:tomm
a rate is wnfairly mm&ry Ay also involve domuon of s
proper rate level.

Again, the whole intent o the bill by the provisions
uon o?goo ence of :o :ﬁtu-e clasy of ;g;:n:gi Lm. “"Tfu

for colleoction or uporm statistics (sec.
other faoctors appliocadle to the

bining of uﬁﬂm

whole, as well as individial factors in certain cases. (800.1852 c

How the Commissioner can apply these standards without resulting

w of rate levels is a pro to which any legal solution u h:u:hlr
ous.

—— g S >

This i» but. illustreced by the fact that the cases murgetmg statute
authorising the Insurence sioner or other official
cessive insurance rates have invariadbly arisen out of a court test ot a

Comuissioner'. astion in determining t excessive were be
m:m:: a redustion 1.0., that the hval?.t:; fire ntixm
various classifications wag too Oomacrmwealth v, Astona, 1929 bp.
of Va .kco-'nisgm 160 ’z:. o S.E%Mm Ve mm u
628, 5 ct. 321, Ta L 7‘03 m v. Hyde, 315 lb..ll.). a-i-s.

MMMWMBI!LW

2 nw Profit” test. Section 1852 suba. Sb
A to mh;-.ﬁ.ﬁb r the bﬂ.l
is tht "cmmmuon shall be Sm %% tp a margin for
underwriting profit.”

As & statemsnt Of the rate base this is of great importance. In Bullion
Aetoa Ins. 0o., 151 Ark. 519, 237 8.W, 716, 1t was huld that the express!
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"undeswriting profit? as used in an insurence reting statute, referred
ﬁm - promiuns

FixEonda has StL1ea Shiatalon.ts th rhet G -
ynderstated the profit frul -igsuience éperhitions and alse held that
income from investment of ‘Feserves RO | Lo vhere
the-statute did n6t »0 liait ‘the ‘reti-fega) Y body. _(Commoisealth
v. Aotoa, % Rep. of the: State Corp, Comm'n. [Va.) 2
tained in -‘ﬁg"“’%,g’{g e onrt of, 1
Commonweal th, Ya. » 3. B Other courts bave sustain-
94 different measures of profitc rate '
gm the a? -g: maﬁnﬁ bat.hn:gnalm SOm0 messure o
investasnt pro as we Bl g termination where the
statute did not prourg *underwmrl profit” as the test. (Aetna
m’ a. n. 65 L §5°.

t
BT, T 0 2 0 el e SRR

™he above clause relating to underwrit profit may therefore de
beld to the restricted meaning given mm Bullion case supre,
theredby excluding consideration of an incoms ITHN, income fros in-
vestment of reserves, in determining whether rates are excessive or
inadequate. This can essily exceed underwnriting profit.

B
1

ortad R L L s m'n?unm .t
gece. 1853.06 = 8 provision not made with Spoct to rules

of an uuory ion or rules or rates of a "pool”, see seos.

1855, 1856) but states that actual adhsrence by insurers.to such retes
does not s rtatmdmgormohwtintheabaomootdinct
evidence o existence of the ag eemsnt. s

C. ZExamination of insurers to dete cepliance with rating bill.
s N T DS to B PuUrposs canns DO B DE B usue ~n
examination o when examiners of other s partic
Sec. 1857.2) The m in the b1ill of ipa
S566.1860.3), results in requiring the Commissioner to keep the examina-
tions private unless he deems it necessary to publish the results. The
effect may be to raise question as to the cmf

close facts revealed thereby ooncominf ntn? ractices of insurers
in California, to the insurence suthorities o ir home States with-
out, literally, putting them in the newspapers.

D. Moneys and profits obtained by violation of bill. It should also be
noted thea XTTO8S 1:'1 ® WhAYeD NS Con gim: m?
notif insurers A hear upon a vio on,
may, at utmmétmtmx%mm%nfonnm
excess premium collected Dy reason of an exceasive or disoriminatory
rate, to hold the oxoosa subject to refund at time of final determina-
tiom. o?aeel. 1858.6 {3 is possible that a determinsd Conmissioner
might make the period of suspension g:gondent upon such & refund. There |
is no present judicial suthority in ifornia as to the validity of

such an alternative penalty, although it 1s @one from time to time by
administrative agencies. t in any event, 1if the vioclation continues
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Section 1 of S. B. 1572 adds ter 9 to Part 2, Division 1, Insur-
ance Gode, entitled: Bstes and Rating and Otnor’ tions”

ions", com-
pris sections 1850- -3}, section 2 amends sectiop 1782 thereof
“}:gtmjm oootion'l%&thneto. Sections g, 5&nd6aﬂpro-'
visicns re construction and effect of the bill, and section 7 provides

short title.
Declares 8® to promote 116 welfare b t -
- - rates to end they be no‘g"gxeouin, hm&‘ or,%ir.

discrimingatory; authorise rat and advisory organisations and re-
éuym that s chod rating aervigga of rat rg;fanAntiom be gener-
ally availadble to admitted insurers and to au 80 cooperation betweer
insurers in rete-malking,

Declares intent to permit competition on sound financial basis and
that m‘chap]t:er not intended to give Commissioner power to fix and determin
mte .

1850.1:1 Rating o gation defined. Covers all nu-m:.ng aniza-

'E!%mthor wi or without State and includes any admit Wgn-
surers aoting together when not under common ownership or opont:.ng

in this ?ot::: r eg?on management and gthei-"thm 2,. ug:p:g risk
lan or underwr or reinsurance - These exo ons

gre defined in aect:.mul’gsB.s. Y 185??8,.“4 1856. -

Such definition obviously contemplates snigations such as the former
Board of Fire mdem:ltoga of the Pacuggs the National Bureau of e
euxnlty t:l’:tiz‘g’l.urez-a, th;“'rmmxr mg for émf-z. gmu-on ag.dh.tho Nation-
al Automobile Thderwriters Ass on, organi ons whio Vo made
the bulk of the fire and casualty mauz'-an:g Tates in this State,

%ﬁ: "Advisory organisation” defined, (Attorneys-at-law acting in
us course of profession excluded.) Inoludes g1} organisations which

! . j -




do.not maks rate Wg‘ﬂ d1icy forms, make unde.
rui:: onuocr: u;d to . ‘nttg;;' c’m;. m
“tim, guutuu emtm, ,And 9% In adv %ﬁtw

From e 1‘: Phebly in dtocourmch
,,_,- ._ i,, al A s, and’ sinilar traite uloonttm of the in &-bnoo

ens receiving rating and advisory o tion servioce
; lm?l ‘who participate in managemen mbsoubou’
" iorely recelive the services.

.83 Casualty insurance defimed as meaning surety, plate glass
ty, otmion carrier lisbility, burglary, and toan and vehiole
Lxidtirence and, nmw'nbyotm ihn ire or marine insurers,
bolldr and machinery mklor, wtonobno this excl n aut.a-obno
11ability which is mt 121ty" ), aircraft

does not includs airoraft mmt and mcelhmaus
13 Sections 105 to 120, Insurence Sade. gy . de a21nea

"wurul" "wilfully', as used 2-. bm Jimited
w%io .or belief that viol?tion 15 being eo&“t“fm
oiﬂg to commit violation (refers to uctmm .l et
aeq.,

1851: Bill exoludes following insurances:

Reinsurance, except "pool” operations ool"
dot (11)11856 ; ocppoooxn (b operations

(b) life insurance (retes are not now regulated)

(c) * than inland marine, Inland marine is not
defined by aode ook 18 theveross 1ot Io to Aifined by ruling of the
Commissioner or establislment by general custom of the busiress. Fbr
_ gﬁa. dofinition of Inland lbr 860 sects. 2320-2322 of Title

@n.% TeE tive 30& -)(Rates not now regulated, but mm"
(a) Title imumco (rates are not now regulated)

(e) Disability insurance. (Thls insurance is subject to anti-
discrimination provis and policy form regulation. The antie-
discrimination provision is ssotion 10401, Insurance Code.)

worianen's ation and loyers' Liabili
m.cidon thoreto and written in ¢ nl?«:m themith. ‘n-kne

st..‘..on (not mlogom' liabilit 1- sub eot to sections 11730-
%z I fa the prouoionn 'oma e 1 canttguonor
O80T alinimmmn be charged. 8 no vision the
gor correction of exeeaane or discriminatory ratas.)pm rein

(g) Credit insurance, (very little writlen, and rates not
regulated at present)

Sh) Mortgage insurance (practically moribund in this State at
present e

7




(1) Insurence trsnsscted » eaunt mtuel fire ingurers
or county mutual fire re-inswrers ( 4 ogho local farmers fire
eowmu prov%dod r:rngy segtions 5050 to Inl}n-meo Cods,

Mrs insurenoce proudod or
tiou T 3&0 Insurgnce Code, m-- of which b’e:;f’;md

to nmurmg these 1ocal fire ecupanies.

However organisations - write a certain amount of eit
ruumhal business and are prohibited from reinsuring th!u-
business with other otock or mt\n.'l. inswreors.

1 Whether such another stock or mtual mwummmu

6d to the exmmption. It probadly would, as long as it confined
its business to reinsurance unllgo the above exemption for reinsurance, )

Article 2: Maiiag and use of retes.

¢ (a) Rates not to be ueouin or inadeqgquate "as he: "
i), ates mot & A rate mot to be held d&'lli%‘n\&i?_d

UnIreasonadbl for the provided and & reasonable dagree
of ocompetition 8 not exist in the area with Fespect to the classi-

fication to which the rate is appliocable.

Rate not insdequate wnless unreascnably low for the insurence provided

and continued use thereof endangers solvency of insurer writ
SEme Or rete is unressonadly low for mlzmeetgz'ovmd and ﬁ “tho

contiiiiiad will have effect of destroying competition or creating

monopoly.

¥ (») Consideration to be uon to loss experience within or
without suto, conf tion and nuonablo mgin
for fit and cont tora gonpoetiv

and ence all other ] fuwrn
within and outside State. On fire mumco ratos
be given to experience during most recent rivo-yur period for whi
av mu-

Consideration may also be given to dividends and similar savings to

insureds.
(c) Systems of expense provisions included in rates may

aiffer.
(4} Risks mi' be classified to establish rates and minimm
ums and cmuiﬁ.cat ons uy be mpdified by retmg pm. for measur-

variations in hasards and visions may
medsure difference among r that has P!'O'blblo otroct upon losses

or 8.~ Ulassillcations may be based upon sisze, expense, mansge-
individual experience or locstion of hazard, other reasocnabl
idarauon but must Ioto all other riske on uuh‘nzlnt:uny the

circ\mtanen or ocondlt
18 Subject to the provisions of the bill, mums may act in

t on rete-making, preparation of policy or bend forms, underwrit
rulou, surveys, 1napechon, furnishing of statistios and eu"rn.ng on o%ns

research,
s5t With respect to matters listed in section 1853, companies hav-
common ownership or operating under common management or coatrol

8
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.7t Licerised reting orgsnizations and Edaitted iisirers are
%ﬂoﬂ to exchange ormation and dence dats with ret
organisations and insurers in this and o * States, and to t
in rete-making and appliecation of reting systems.

.8t Authorises "assigned risk pools”, that is agresmsnts smong

insurers to. ion casualty insurense to &pplicants wWho
are unable to procure insurence ordinary and with

respect to the use of reasonable rate ications, (usually surcharges)
for such insurance. Agreemsnts subject to approval of the Conmtssionsr
mst be sulmitted in writing therefor with such information as he BAY

reasonabl re?um Commissionsr ean approve onl agreements contem-
plating ugo of rates meet standards in bill d activities and prec-
tices not unfair, unreas 16 or otherwise inconsistent with bill.

Commiassioner may review practices and activities such ts
8 in writing on hearing with tem (105 days' m:ﬁ.' ,"'m'n ’
t.

require change
for good cause after such hearing revoke approval of agreemen

s Upon oompliance with » insurers,organizations, etc., ma
in State. As respects r or operations in stato,'no uﬁmx’-

be member or subs r of any organisation that has not conplied
with provisions of bill. tation to risks or operation in State
permits such memberships as to business in.other States, This is -
portant, &8s many such 8 operate on nation-wide basis, yet might
conceivably not ogorato in respect to risks in this State for competitive
or othor reasons. . :

Article 3s Rating organisations.

1 .1t These and following secti ide for the licensing
T sations upon paynent of a «00 fee and filing of a
written application and satisfactory evidense to the Commissioner of

lience with the provisions of bill. Chief reguirements are
t«bat the organization

(a) t membership and withdrawal without diserimination at
a reas le coat

b) forbid adoption of any measure to compel members or sube
acrn(an)-s to adhere Eo the retes, rating plans, ets., of the organisa-

tion
(¢) take no measure to control dividends of membars or subscribers

e e )




i (d) neither practice nor samction boycott, coercion or intimi-
on

o) nsither enter into nor sanction unlswful engag
the An’n!noo business - Ang in

£) not the Coemigsionsr» of in
u(;- ) ity any changes in the organisation

(g) Xeep proper records as defined in seotion 1857,

185%.2 A 41 The Commissionsr shall exsmins ths 1
Ez'ﬂ% investigation as ho deems dsairable m?pmx‘-
issue the licennd If satisf as to business reputation, adequac
of applicant's facilities and conformity of plan of tion to ihe
re ts of the bill. Commissionsr may grant a ® to act
as reting organiszation only for selected classes or subdivisions of
classea Of insurance or risks if the applicant qualifies for only
those classes. Licenses are contimming until revoked.

Rules governing eligibility for member of a rat organization
are Jeot to ﬂnl&t-nc{mr's approval. Where e’:g or more insur-
ors have en-onmrcugaoropomtointhhsntamnm
managament and are admitted for classes of insurance covered by a reti
tion, the sation may require both to be members or sub-
soribers as a condit of admitt either to membership or subscribe;

Article &: Adviso anizations.

%_355: Advisory o tion must file cexrtain information such as its
oundation documents, list of members and subscribers and agent for
service of 88, and notify the Commissionsr of changes ., an{
tions are Forbidden to engage in unfair or unreasonable practices with
respect to their activities. No licenaing is prescribed in order to ac
as an advisory organiszation.

Article 5: Joint underwriting and joint reinsurance.

t Insurers associats in s undsr wvarious nta for
%rtionm distridut An?rxmw risks in fie where in-

sursnce requirements are large and pecul such as the ins £
the of cotton, grain, oil, ets. These are omnmom
the trade as "pools”. With respect to such pools operating in this

State, similar nts as furnis information to the Commis-
sioner, and forbi unfair or unreasonable practices, are imposed as
in the case of advisory organizations. Similarly, no licensins is pre-

scribed,
Article 6: Records and examinationa.

18571 Every insurer, rating Orgsnisation, advisory organization and

poolll 1a requimd to mainteain reasonable records, o7 the t. and kind
reascnably adspted to i1ts method of operation, of 1ts oxpermco or the
experience of 1ts members, and other proper information, in such fashion

10




that the records will be availsdls it all reasonable times to en-
able. the Commissione» to determine oﬁm with the previsions
¢

of the b*1l. Maintenance of the re in the office of a licens-
ed reting vrgsnisation is sufficient compliance as to the members
or subscribers t0 the extent that the inmsurer uses the rates ote.,
of the orgu.ution. The recoxd must be maintained in an ofﬁu
in this State, availadble for exsmination by the Commissionsr at any
time upon reasomnsble motice.

7.1: The Commissionser must, at least once 5 as to
onpanitevions, sk 4o oFiom - peasaamsie sk Beeriany 12
respéct both to reting and other organisations, make thess exsmina-
tions. He may accept the report of an examination made the in.
surence supervisory official of another State in lieuw of his own.

.2: He may at any reasonable time examine admitted insurer
cortain compliance with the provisions orgcupmmm
examination cannot be a part of a periodic generel examinatYSH PEF

r'r b o Il D NS AGnTAL 8 C e ATV STA LS

18 .:m.pora'omnlormo anisation l Or insurer ma
ﬁ% at any time under oat.gga.nd shnl’ea}’ggbit all rooorda’a:.d in.
foz;::!.on used in the conduct of operations to whioh the examination
re 8.

I%E.h The reasopable cost of any examination shall be paid by the
o sation, Pooi or Insurer to be examined.

Article T: cedure and judicial review.

: Any person leved by a rating action may request the insurer

ting o sation to review the same. The request must be in
writing and not grented within 30 days after it is made may treat
it as rejected. Any person aggrieved by such refusal may file a written
conplaint and request for a hear by Conmissioner, specifying the

relied on. If the Commissioner has information concemming a

.similar laint or delieves that probable cause for the laint
does not st, or that the complaint is not made in good faith, the
bear can be denied. Otherwise, if he finds the complaint charges s
violation and that the conplainant would be aggrieved, he may act.

1858.1: 'The action consists of a 10-day notice to the insurer, pool,
or ox:iution, to correct the non-compliance. Notices so given are
conf tial as between the Commissiocner and the parties unless a hes-
ing is held thereafter. BSuch notice may also be given when his examina-
tion reveals a failure of con?nlwm unless he has good cause to be-
}%ev 3&:; :g:— liance is wilful. (Note the defini{tion of "wilful"

. e,

.2t If he has such good cause, or correction is not made suant
ice iivon as sdbove, & pudblic hearing may be held by the is-
sioner on 10-days' written notice, conforming to tho regquiremsnts of an
accusation as prescribed: by section 11503, Govermsent Code. The hearing

11
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oamnot inc.icde any subjeots mot um in the notice to corre
non~-complisnce, or the notice o 'gu ¢ "

od on hearing , thoo::-.bsiour- take the feoll
% mmmromrm Y orlome

2 that a rete, eto., violates the bill, he
may prohibi £ after a reasonable time stated

(b) on finding of violation of the bill other than the
provum aling with rates, rating plans, or rating systems, be
-{Mnmo an omr upt:::.fm the violation and require compliance

¢ inding that the viclation was wilful, he ma
{ Wm whole or in part the certificate of anthout’

thn nmnvr or the licemse of the rating organisation with respec t.o
the ¢ s of insurance involved .

(a) uwpor s fiiding thet any reting orgmu.tim has wilfull
onyﬁd in any freudulent o Iubnnt act or prectices, he may auapu{d
of the organisation, in addition to any penalties above.

18% .4: The Commissioner may suspend or revoke in whole or in part the
nse of a:{ rating organigation or the certificate of suthority of
r . = -

8 7'7 tat.hnclnu or cluaeaof maumco BDOC

in tha order Whore - S

above oraers mmuy mdo

%& ' Exoept as above geeiuod, all the above shall be
ted in accordance wi rovisions of the strative pro-

cedure act, Chspter 5 of Part 1 of Division 5 of Title 2, Government
Code.

.61 Provides for court review of the Commissionsr's acts under the

> with the court directed to exercise its independent nt on
the evidence and, unless the weight of the cvidence g
dstermination, rule, ruling or order of the Commissionsr, to numl tha

seme .
Petition for review may be filed within 20 days after notice and copy
of the order is mailed, or delivered, to the person affected. No such
order shall become effeotive until after the e iration of 20 days and

1f tition for court review is filed for & » period of 15 da
power in the court to further stay the effectivensss of the o or,

Article 8: Pepalties.
1.8? and 1859.1:1 All persons and organisations are forbidden to wile

wi ormation or h:owi_nglg give false or misleading infoTma-
'E!'Jt.o the Commissioner, or any rete organizatican, advisory organigza-
tion, or pool, which will affect the rates, eic., to whioch the bill 1s
applicable.

12




(a) Fatlure to comply wita final order of the Commissioner
subjeot to a pon:ltgogf 350.50, unless wilful, in which cage subject
to & penalty of $5,000.00, to be collected by eivil action.:

(v} Wilful violation of provisions of the bill mids & afs.

Artiole 9: Miscelleneous.

1860i  Thie bill ddes nSt prohibit or roguhto payment of dividends
Tosureds. Plan for dividend payment not to be deemed s rating phntgz-
system. .

1860.11 Nov.hl.ni done pursuant to authority conferred by the bill
stitutes vioclation of any other law of the State whioh io.. not .pﬁg?I
fically refer to insurance. This, in effect, exempts acts of insurers
and other persons done under the provisions of the bill from the Cart-

t Aot .1:1 any other restraint of trade or similar provisions of
Califormia °

1860.2: Provides that the administration end enforcement of the '
T8 governed solel bi the provisions of the chapter, and no oth-rcih:gur
or provision in code is to be construsd as modifying or
supplementing ihe chapter, unless such other law or provision expressly
80 provides "and specifically refers to the sections of this chapter
which it intends to supplememt or modify.”

1860.;: Specifies that certain provisions of the code are sppliecable to

stration, enforcement and inte tation of the chapter. These
are sections 1 to 41 - the gemeral provisions; 100 to 191 hrors M
visions olass forms of insurance; 620 to 621 - the definitions of
e 3 OZ 701 - preserid procedure for licens insurance
companies; 70% - authorizing suspension of certificate of authority of
an insurer upon & finding of freudulent business, faflure to out
contracts in good faith, or habitual failure to gagaclaim 3 T30 T -
providing for examination of insurers; 1010 to = provi for

coedings in cases of insolvency and hasardous conditions; and
5';0.. - authorumintha Commissioner to employ aseistants and puxg'ggue ‘
books and reports the administration of the injurance laws 12619 -
making certain commmnications to the Commissioner econfident and free
of 1iability; 12921 - requiring the Commissioner to enforce the regulatory
laws; 12921.5 - authoris him to cooperate with others and disseminate
information; 1292% to - giving him subpoena and investigat.
district attorneys and furnish certified copies of his records thereto;
12974 to 12977 = relating to acoounting for and use of funds by the In.
surance Conmissioner.

The bill also amends section 1282 of the Insurance Code to make 1ts pro-
visions 1icable to reciprogal or interinsurance exchanges and adds
section to the Insurance Code to authorise gamt of fees or commis.
sions by urers or their agents to insurance brokers when otherwise
lawful under the Inswrence Code, thereby presumadbly eliminating the

spplication thereto of the Federal Robinson-Pattman Aet which forbids

13
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e bujfaho isutad dlause p;qipi
'8 pom? of the bil] -‘h.&:t nt .rac
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such &s: dcations for iloesipes and g
Comaion] » DAY domg:’ﬁr ‘tothe efYeo
facilitate: eupnanoo on mcouvo da.”to,.

T™he last loetion of the bill provides thnt 1t ahnn. be known and
oited as the "McBride-Grunsky Insurance Regulatory Act of 1917.
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SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE ASSEMBLY BILL NO. 1687

SENATOR ALAN ROBBINS, CHAIRMAN

ASSEMBLY BILL NO. 1687 (Moore) As Amended April 28, 1987
Insurance Code

Source: Little Hoover Commission :
Prior Legislation: SB 1011, SB 1012, and SB 1013 (Robbins) of 1987
Support: Association of California Insurance Companies
California Trial Lawyers Association

Opposition: Department of Insurance

American Insurance Association

National Association of Independent Insurers

Agents and Brokers Legislative Council

Farmers Insurance Group

SUBJECT

Revision of McBride-Grunsky Insurance Rate Law to allow consumer complaint
process, hearings, and to increase fines for violation.

DIGEST

1] Description: AB 1687 revises the McBride-Grunsky Act by increasing
penalties for violation and changes the procedures wheveby policyholders
may petition the Insurance Commissioner to determine whether not his or her
insurance rate is excessive, inadequate or unfairly discriminatory as

follows:

Increases penalties against insurers who violate a Commissioner's order
given pursuant to the McBride-Grunsky Act as follows:

1. Specifies that in the event an insurer or rating organization does not
comply with a Commissioner's order of noncompliance in the time specified
in the order the insurance Commissioner my fine an insurer or rating
organization up to $10,000 (increased from $1,000) for each day of

violation of the order not to.exceed $300,000 (increased from $100,000) in
the aggregate. ;

2. Specifies that in the event an insurer fails to comply with a fiha]
order to Commissioner may fine that insurer up to $50,000 except that the
fine may bé up to $100,000 if the failure to comply is willful,

3. Requires that the Commissioner to suspend or revoke the certificate of
authority of any insurer or the license of any rating organization which
does not comply with a Commissioner's final rate order. Existing law gives
the discretion to the Commissioner as to whether or not to suspend or
revoke a certificate of authority.
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Changes the mechanism by which any person aggrieved by any rate charged ma
have that rate reviewed by the Cmnngssfoner as follows:

1. Allows an aggrieved party to file a written complaint to the
Commissioner requesting review without first having to have the rate
reviewed by the insurer. Upon receipt of the complaint, the Commissioner
in required to review and investigate the complaint to determine whether or
not there exist probable cause that a violation of McBride-Grunsky has
occurred. This determination must be made by the Commissioner within 30
days of the receipt of the complaint unless the complainant agrees to enter
into informal conciliation with the insurer and the Commissfoner.

If the Commissioner determines that the insurer does not comply with the
requirements of McBride-Grunsky, the Commissioner gives a notice of
noncompliance, specifying the manner by which the insurer may comply as is
done under existing law. Existing law allows insurers the option of
complying with the order or challenging the order through an administrative
procedure hearings. This measure additionally allows insurers the option
of entering into informal conciliation with the Commissioner and the
complainant or enter into a consent order with the Commissioner to correct

the noncompliance.

2. If the complaint is accompanied by a written request for a public
hearing, the Commissioner is required to investigate the matter and grant
or deny a public hearing within 60 days unless the complainant agrees to an
extension of time for the evaluation by the Commissioner or unless the
complainant agrees to enter into informal conciliation with the insurer and

the Commissioner.

In the event of informal reconcilfation, the decision by the Commissioner
for granting or denying a request for public hearing shall be tolled for up
to 10 working days until informal conciliation results in resolution, ended
without resolution, or the complainant advises the Commissioner that
informal conciliation will not result in resolution.

If the Commissioner determines upon review and investigation of a complaint
that probable cause exists to.believe that a violation of McBride-Grunsky
exists, the Commissioner is required to hold a public hearing. The
Commissioner notifies the insurer not less than 30 days prior to the
hearing specifying the matters to be considered at the hearing. The
Commissioner may give scheduling preference to a hearing if the complainant
is seventy years or older.

1f the Commissioner finds that the insurer has violated McBride-Grunsky,
she may order the insurer to take such corrective action that she deems
appropriate just as is specified under existing law. '

2] Background: The Little Hoover Commission in its detailed report of
July entitled A Report on the Liability Insurance crisis in the State
of California set forth the following basic conclusions:
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"The Insurance Commissioner does not have sufficient authority to regulate
the rates and availability of insurance. while the Commissioner does have
authority in some areas, the penalties and fines that exist for
noncompliance are insufficient and therefore do not act as an adequate
deterrent. Moreover, since the enactment of the statute in 1948, the
Insurance Commissioner has never fined an insurance company for excessive

rates”.
The Commission also found that:

" __ The Commissioner is authorized to inspect records periodically in
order to determine whether a particular rate or rating system complies with
the requirements of the prohibited excessive, inadequate or discriminatory
rates... But given the vagueness of the guidelines, the Commissioner was
unable to find a single formal determination made by the Department in the

past 25 years that a rate is excessive.

The Commission concluded that the procedure that must be ‘employed by the
Commissioner under McBride-Grunsky is very cumbersome and that even if it
is successfully utilized it would only yield a token fine which would serve
as no meaningful detriment to those who have violated the Act.

FISCAL EFFECT Fiscal Committee: Yes

STAFF COMMENTS

1. This Committee earlier this year passed out SB 1011 (Robbins) that
likewise modifies the McBride-Grunsky Act. That bill, 1ike the biil before
you, increases penalties for violations of McBride-Grunsky by insurers,
however, the maximum penalty for a willful violation of 2 Commissioner's
order is $250,000 rather than $100,000 as is proposed by this measure.

More importantly, SB 1011 deletes the requirement that the Commissioner
must first determine that there is lack of competition prior to determining

whether or not a rate is excessive. This uirement of having to first
find that there is a lack of c tition rior to being able to reach to
the question of excessive rates Eas revented the Commass1oner From
utiliZIng HcBride-brunsky as an effective mechanism for determining

excessive rates.

2. While this bill sets forth a commendable series of requirements for
timely investigations, findings and public hearings by the Commissioner, it
leaves in place the fatal flaw in this Act ghich would appear to defeat its

worthy motives.

By not removing the language in Section 1852(a)(2) which states that a rate
shall not be excessive if a reasonable degree of competition exists for the
classification for which the rate is applicable, the Commissioner will

still determine whether there is any basis for a finding that a rate is. too
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high on this dubious basis. Since, in most cases there is another insurer
writing this type of coverage, the Commissioner can, has and will most
likely continue to find that since there is competition, there is no basis
to find that the rate is too high. This is at the heart of SB 1011
(Robbins) and it is likely that this is the reason that all insurers oppose
that bi1l while some have supported this one. .

3. To the extent that the McBride-Grunsky Act is the only means by which
the Insurance Commissioner can deal with excessive, inadequate or unfairly
discriminatory rates in a state noted for its open rating, it must be
perceived as the benchmark by which we must judge the adequacy of the
regulator's ability to resolve real consumer questions about rates.

The Commissioner has found only one rate excessive in the 40 year history
of the law and has never issued a single fine, even at the hopelessly low
present amounts. The McBride-Grunsky Act must be judged a failure. There
is simply no reason to believe, Easeﬁ on thirty years of evidence that
consumers have any hope of protection from moderate overcharging to blatant
rate gouging under the present Act.

Notwithstanding evidence to the contrary, the Department of Insurance in
opposing this measure states that "the present system has worked very well
for the last 40 years ..." It seems fitting that the regulatory who hails
40 years of inaction as a record to be proud of would have serious doubts
about removing the Commissioner's discretion over whether to proceed with
regulation under this Act. ‘ :

4. It is understood that the author has been presented with numerous
clarifying and substantive amendments for her consideration as this
analysis is being finalized. She is not yet clear on their impact on the
bill as has not agreed to them at this writing.

JIM CATHCART ASSEMBLY BILL NO. 1687

SHELDON DAVIDOW
Consultants -

07/15/87
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measures will be

accordance with law.

CERTIFICATE OF SECRETARY OF STATE

I, March Fong Eu, Secretary of State of the State of California, do hereby certify that the foregoing
submitted to the electors of the State of California at the GENERAL ELECTION to be

held throughout the State on November 8, 1988, and that this pamphlet has been correctly prepared in

Witness my hand and the Great Seal of the State in
Sacramento, California, this 18th day of August 1988.

Wiancdh

MARCH FONG EU
Secretary of State




Automobile and Other Insurance. Initiative Statute

Official Title and Summary Prepared by the Attorney General b
AUTOMOBILE AND OTHER INSURANCE. INITIATIVE STATUTE. Establishes no-fault insurance for automobile
accident injuries, covering medical expenses, lost wages, funeral expenses. Accident victim may recover from
responsible party only for injuries beyond no-fault limits. Prohibits recovery for noneconomic injuries except cases of
serious and permanent injuries and specified crimes. Reduces rates for certain coverages 20 percent for two years.
Cancels Propositions 100, 101, 103. Restricts future insurance regulation legislation. Requires arbitration of disputes
over insurers’ claims practices, limits damage awards against insurers. Prohibits agents and brokers from discounting.
Increases Insurance Commissioner’s power to prosecute fraudulent claims. Limits plaintiffs’ attorney contingency fees
in motor vehicle accident cases. Summary of Legislative Analyst’s estimate of net state and local government fiscal
impact: Would increase state administrative costs by about $2.5 million in 1988-89, varving thereafter with workload.
to be paid by additional fees on the insurance industry. State and some local governments would have unknown
savings from lower insurance rates and liability limitations. Possible but unknown effect on recovery of workers’
compensation. Possible reduction in court costs and court revenues could result from limitations on claims for
noneconomic damages. Would reduce state revenue from the gross premiums tax by about $25 million a year for two

years if no other changes are made in insurance rates.

Analysis by the Legisiative Analyst

Background

Various types of insurance are sold in California, includ-
ing automobile, liability, fire, health and life. In 1987,
insurance companies collected about 850 billion in pre-
miums from the sale of insurance. In turn, they paid about
$1 billion to the state in a tax on these premiums.

Motor vehicle insurance is one of the major tvpes of
insurance purchased in the state. It accounted for about
812 billion (24 percent) of all premiums collected during
1987. Such insurance may include protection for:

e Liability and property damage (which covers claims
for bodily injury and property damage to others
when the insured person was at fault);

e Medical (which covers the insured person and others
in the automobile, regardless of fault, for “excess”
medical expenses, meaning those expenses not cov-
ered by other insurance);

¢ Collision (which covers collision damage to the in-
sured’s car regardless of the fault of the insured);

e Comprehensive (which covers damage other than
collision, such as fire, theft, glass breakage and van-
dalism, to the insured’s car); and

e Uninsured and underinsured motorist (which covers
claims for bodily injury and/or property damage
caused by a motorist who is at fault and who has no
insurance or inadequate insurance).

Rate Setting by Insurance Companies. Currently, in-
surance companies set rates for various types of insur-
ance, using a number of factors. For motor vehicle
insurance, these factors generally include the age, sex,
marital status, driving record, type of vehicle and home
address of the insured. The insurance companies also take
into consideration other factors such as their claims
experience, income and expenses. Insurance companies
are not required to tell the public what relative weight
they give to these factors when setting rates. In addition,
insurance companies are not subject to the state’s anti-

trust laws.
Role of the Department of Insurance in Reviewing
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Rates. Currently, the Department of Insurance does not
review and approve insurance rates before they take
effect. Instead, the Department of Insurance can request
insurance companies to justify such rates after they take
effect, as part of the rate examination process or in
response to complaints from consumers. Historically, the
scope and frequency of rate examinations have been
limited.

Current Method of Settling Claims. Currently, ll')
party who is “at fault” in an accident is responsible for
paying compensation for both bodily injury and property
damage.

If a claim for damages is filed and one or more of the
parties involved in an accident is insured, insurance
companies attempt to determine who is at fault. These
claims are usually settled by negotiations or by court
action. After it is determined which party is at fault, the
insurance company of that party pays the damages, not to
exceed the limits of the insurance policy.

Attorney Fees. Attorney fees in motor vehicle acci-
dent cases are usually based on a percentage of the
amount the client recovers and are referred to as “con-
tingency fees.” The fees are fixed by a contract between
the attorney and client. There are no dollar limits on
contingency fees in these cases.

Proposal

In summary, this measure:

o Establishes a “no-fault” motor vehicle insurance sys-
tem that (1) pays benefits up to specified limits to an
accident victim who suffers bodily injury and (2)
permits individuals to sue for losses which exceed
those limits. -

e Limits noneconomic losses (such as “pain and su
ing”) and attorney contingency fees. -

e Requires a two-year reduction in certain motor ve

hicle insurance rates.
Continued on page 144
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Automobile and Other Insurance. Initiative Statute

Argument in Favor of Proposition 104 o

NO-FAULT, PROP 104, is the onlv insurance measure
on the ballot that saves consumers money by truly
reforming California’s failing auto insurance system.

PROP 104 is a comprehensive cost-control measure that
cuts auto insurance premiums by reducing the costs
driving up insurance rates—high legal costs. fraud and
the burden of protecting ourselves against uninsured
motorists.

This measure enacts a NO-FAULT system. where auto
accident victims are guaranteed medical and work-loss
benefits from their own insurance companv—regardless
of fault. By restricting costly lawsuits, except in cases of
“serious and permanent” injuries, no-fault saves consum-
ers and taxpayers money now and in the future.

NO-FAULT is fundamental reform that will:

o REDUCE PREMIUMS by requiring all California
auto insurers to cut rates for basic personal injury
coverage by an average of 20%. This will result in an
irnn;%;ljate overall average premium reduction of 7%
to 17%.

e PROTECT CONSUMERS by prohibiting insurers
from canceling or nonrenewing policies, or increas-
ing rates solely because of a no-fault claim.

e GUARANTEE rapid payment of claims. PROP 104
requires insurers to pay all valid no-fault claims
within 30 days of the claim or face a stiff interest
penalty.

e SAVE taxpayers and consumers money by reducin
court cases. Consider these facts from the Rang
Corporation: 43% of civil court cases in California
involve auto accidents and the average jury trial for
an injury case costs taxpayers $8,300. Other estimates
show that 52 cents a<.)xfpevery insurance dollar con-
tested in court goes to pay legal expenses, not to
compensate victims.

Y

e PRESERVE the right to sue for out-of-pocket ex-
penses that exceed no-fault benefit limits and for
“pain and suffering” damages in cases of “'serious and
permanent” injuries.

PROP 104 requires all drivers to purchase a basic
benefits package of $10,000 for medical expenses and
815,000 for work loss. In 1986, 90% of all auto accident
claims would have been fully covered by these basic
no-fault ben'&fits. Drivers who want more coverage can
purchase it. Motorists already covered by a health p%an, or
who don’t need wage-replacement coverage, can save
even more by purchasing less coverage at lower cost.
PROP 104 creates a new deterrent to driving uninsured
because uninsured motorists cannot receive no-fault ben-
efits and cannot sue for compensation unless they are
seriously injured.
The U.S. Department of Transportation and numerous
consumer organizations have praised the type of no-fault
system proposed for California for providing more money
to aceident victims, more quickly and more efficiently
than traditional auto insurance.
Don'’t be fooled by other initiatives that promise large
premium cuts—they either do nothing to cut costs or they
don’t guarantee that cost reductions will be permanent.
proven auto insurance reform. We urge you to vote for
reform by voting YES on PROP 104.
Former Mayor of San Francisco d
ALFRED F. FEDERICO
PAT NOLAN

Member of the Assembly, 41st District

VOTE YES on PROP 104. It is the only responsible.
DIANNE FEINSTEIN
President, California State Automobile Association (AAA)
Assembly Minority Leader

Rebuttal to Argument in Favor of Proposition 104

Important facts are missing from the statement above.

First, Proposition 104 was written, and is being paid for,
by the insurance companies. It will not reduce rates; it
will raise them. It will not protect consumers; it will
permit further abuse of consumers by the insurance
industry. .

According to the Los Angeles Times (June 24, 1988), at
a private meeting of insurance agents on March 14, 1988,
that was secretly taped, Donald Stewart, director of the
American Agents Aﬂiance and a supporter of 104, admit-
ted that 104 “guarantees no cost savings.” Stewart also
admitted that insurance companies “can change their
rates the day before the election” to offset any rate
reductions promised if 104 is approved by the voters.

Finally, Stewart admitted that, under 104, rates could
increase by 35% for some drivers.

Second, the statement above fails to mention that there

is a hidden section in 104. Its fine print cancels every
reform in Voter Revolt’s Proposition 103, the initiative
backed by Ralph Nader. Because the insurers were afraid
they would be unable to defeat 103, they decided to
spend $23 million to pass 104, and hide within it regula-
tions that would cancel everything in 103.

Where will the $23 million come from? According to
the Los Angeles Times (July 8, 1988), $2.3 million will
come from State Farm, $2.1 million from Farmers, $1.4
million from Allstate, and the rest from other insurance
companies.

Every vote for 104 is a vote against real insurance
reform.

Vote NO on 104.

HARVEY ROSENFIELD
Chair, Voter Revolt to Cut Insurance Rates/
Proposition 103

.
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Argument Against Proposition 104

The insurance industry is spending millions of adver-
tising dollars to say “Trust us. Our Proposition 104—the
‘no fault’ initiative—will lower your automobile insur-
ance rates.” The insurance companies don’t expect you
to read Proposition 104's confusing 24,000 words of legal
jargon, which turn insurance law into a “your fault”
system.

However, we've studied Proposition 104. It contains
many traps and pitfalls for consumers.

For example, Proposition 104 allows insurance compa-
nies to continue their anticompetitive behavior and ex-
empts them from California’s antitrust and consumer
protection laws. It allows insurance companies to con-
tinue to raise their rates as much as they want, without
opening their books to justify them. It prevents consum-
ers form effectively challenging insurance companies
when they unfairly raise rates, cancel policies or retuse to
pay a claim. It maintains the present laws which prohibit
insurance agents from offering discounts. It permits
insurers to continue to base rates unfairly on where you
live, rather than upon your driving record. And it does
nothing to lower rates for homeowner, business and other
kinds of insurance. The insurance companies wrote Prop-
osition 104 to defeat genuine insurance reform proposals
on this ballot and obstruct future reform efforts.

Second, the insurance industry’s Proposition 104 won't
save many consumers a penny. Its Froxm’sed “7-17%
“count” only applies to a portion of your automobile
.__dicy. The companies will be free to c},mge you what-
ever they wish for the rest of the coverage you must buy.
Insurance industry representatives themselves have ad-
mitted privately that many drivers will pay more under
Proposition 104.

Worse, Proposition 104 allows the automobile insurance
companies to continue to raise rates through Election
Day, before they give drivers the advertised *“discount.”
Many companies have already raised prices between 10%
and 20% this year—so the reduction offered by Proposi-
tion 104 is already meaningless.

Third, under Proposition 104 it will be even harder for
drivers to make insurance companies pay fully for a
legitimate claim. And, under their “no fault” plan, you
will have to collect from your own insurance company in
most cases if someone else strikes you. Under Proposition
104, careful drivers are treated the same as unsafe drivers.

Finally, Proposition 104 will not lower your taxes. In
fact, Proposition 104 forces taxpayer-funded programs
like Medi-Cal to pay compensation to victims first, before
the insurance companies have to pay. This simply means
insurance companies will pay less, while taxpayers shoul-
der the burden of compensation.

Auto insurance “no fault” systems written by insurance
companies do not lower rates or protect consumers. A
1985 U.S. government study shows that car insurance
rates are up to 40% higher in states with “no fault”
systems. That’s why Nevada and Pennsylvania have re-
pealed their “no fault” laws in recent years.

Don't be misled by the insurance industry’s advertising
campaign. Every vote for Proposition 104 is a vote for
higher rates and against needed reforms. We advise you
to vote “NO” on the insurance industry’s Proposition 104.

RALPH NADER

Consumer Advocate

HARVEY ROSENFIELD

Chair, Voter Revolt to Cut Insurance Rates/
Proposition 103

Rebuttal to Argument Against Proposition 104

PROP 104, NO-FAULT, IS THE ONLY INSURANCE
MEASURE THAT REDUCES PREMIUMS BY PERMA-
NENTLY CUTTING COSTS OUT OF THE INSURANCE
SYSTEM. VOTE YES ON 104,

Proponents of other insurance initiatives promise tem-
porary premium reductions. What they don’t tell you is
that hidden provisions of their initiatives mandate mas-
sive government intervention. They also don’t tell you
that bureaucracies in other states have failed miserably to
hold down' premiums.

Consider New Jersey, where government intervention
led to an enormous state-run insurance system with a
$2.5-billion deficit.

Don’t believe no-fault opponents when they promise
premium reductions without fundamental reform.

Only Prop 104 enacts comprehensive reform, through
no-fault and other cost-control mechanisms, to regulate
the costs driving up insurance rates.

PROP 104 will:

GUARANTEE prompt payment of no-fault claims
~== from your own insurance company.
e PROHIBIT insurers from canceling your policy or

raising your rates solely because of a no-fault claim.
e REDUCE premiums by requiring all auto insurers to
cut rates for basic personal injury coverage by an
average of 20%. This will result in an immediate
overall average premium reduction of 7% to 17%.

Don’t be misled by arguments that lump all no-fauit
plans together. Some no-fault laws have not worked
because they were WATERED DOWN BY TRIAL LAW.
YERS. PROP 104 is modeled after the most successful
no-fault laws nationwide.

ONLY PROP 104 REDUCES RATES IMMEDIATELY
AND HOLDS THEM DOWN IN THE FUTURE
THROUGH FUNDAMENTAL REFORM.

VOTE YES on PROP 104.

RICHARD U. ROBISON

President, Southern California Auto Club
BETTY SMITH .

Former Chair, California Democratic Party

JIM NIELSEN

State Senator, 4th District

Vice Chair, Senate Insurance Claims and
Corporations Committee

G88  Arguments printed on this page are the opinions of the authors and have not been checked for accuracy by any official agency
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(a) This act shall be liberally construed and applied in order to fully promete
its underlying purposes.

ih) The provisions o this act shall not be amended by the Legisiature exeept
tor further its purposes by a statute passed in each house by roll call vote entersd
m the journal, two-thirds of the membership concurring. or by a statute that
hecomes effective only when approved by the electorate. ‘

(e} If any provision of this act or the application thercof to any person or
circumstances is held invalid. that invalidity shall not affect other provisime or
applications of the act which can be given effect withoui the inmli:/ provision or
application. and io this end the provisions of this act are sevemble.

Proposition 104: Analysis
Continued from page 102

¢ Permits, but does not require, insurance companies
to offer an unspecified “good driver” discount.

e Enacts other insurance-related provisions, and reen-
acts many provisions related to various lines of
insurance which are currently in law.

e Provides that if this measure receives a higher num-
ber of votes than other measures on this ballot, then
those provisions in other measures that relate to the
business of insurance shall have no effect.

No-Fault System

Starting July 1, 1989, this measure establishes a no-fault
motor vehicle insurance system that (1) applies only to
bodily injury and (2) permits individuals to sue for losses
which exceed specified limits.

This measure applies to private and cominercial motor
vehicles including automobiles, trucks, buses and trailers.
It does not apply to motorcycles and “off-road-type”
vehicles which are not registered with the Department of
Motor Vehicles.

This measure contains the following features.

1. “Basic” Benefits. Requires the following minimum
basic benefits to be paid by insurance companies to
injured persons regardless of who is at fault:

e Up to $10,000 for medical expenses;

e Up to $15,000 for lost wages; and

e $5,000 for funeral benefits, in case the injuries resuit

in death.

In general, the basic benefits would not be provided to
an uninsured motorist, a person driving a stolen car, or a
person engaged in the commission of a felony.

This measure provides that the basic benefits shall be
available only to pay medical expenses and lost wages to
the extent that these expenses are not covered by work-
ers’ compensation and disability benefits.

Any dispute concerning payment of basic benefits
would be decided by arbitration, and not by court trial.
The arbitration would be conducted in accordance with
procedures established by the Insurance Commissioner.

2. Recovery of Workers' Compensation Costs. Re-
stricts the ability of employers to be reimbursed for
medical expenses and wage losses paid under workers’
compensation and other similar programs when employ-
ees are injured in motor vehicle accidents. Currently, an
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employer may recover the cost of benefits—such as
workers’ compensation—it provides to an emplovee who
was injured in an accident by another person who was at
fault.

3. Additional Recovery. Permits an injured person to
recover costs in excess of the no-fault basic benefits by
suing the party at fault for the accident. -

4. Noneconomic Losses. Prohibits recovery for non-
economic losses (such as pain and suffering), except in
cases involving (a) death or (b) serious and permanent
disfigurement or injury. it would not limit the right to sue
for damages in cases involving (a) the operation of an
uninsured vehicle, (b) harm caused intentionally. or ‘)
speciflied crimes. ’

5. Attorney Fees. Limits plaintiffs’ attorney chél-
gency fees in motor vehicle accident cases involving
bodily injury to the following: (a) 15 percent of the basic
no-fault benefits recovered; (b) 33.3 percent of the first
$50,000 recovered over the basic benefits; (c) 25 percent
of the second $50,000 recovered over the basic benefits.
and (d) 15 percent of the recovery over $100,000.

6. Premium Reduction. Requires insurance compa-
nies to reduce—by 20 percent for a two-year period (July
1989 through June 1991)—their average statewide pre-
mium rates for specified types of motor vehicle insurance.
This would include rates for basic bodily injury liability.
uninsured motorist and basic no-fault benefits provided
under this measure. This reduction does not apply to the
personal property liability damage, collision and compre-
hensive portions of a motor vehicle insurance policy.

Other Insurance-Related Provisions

The measure enacts other motor vehicle insurance-
related provisions including the following,.

1. Claims Settlement Practices. Requires that dis-
putes between an insurance company and persons other
than policyholders be settled by arbitration rather than
by court action.

2. Penalty. Increases the penalty from an “infraction™
to a “misdemeanor” for second and subsequent convic-
tions for violation of the current financial responsik ™ -
laws.

3. Insurance Fraud. Increases the authority of %.e
Insurance Commissioner to investigate and prosecute
insurance fraud.

4. Premium Discounts. Permits, but does not require.
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great premium increases. The factors the commissioner shall consider in making
this determination shall include, but are not limited to, the following:

(1) Consumer complaints.

12) Rate complaints.

) Surveillance by the department.
k tarket conduct.

. .or- 1 addition to the classes designated by the commissioner pursuant to
subdivision (b) the insurer shall include the information required by subdivision
(a) for those classes of insurance, as defined by the Insurance Services Office,
covering liability insurance for municipalities, products liability insurance, liability
insurance for any business or nonprofit enterprise required to carry liability
insurance by state law, news publishers’ liability insurance, and professional errors
and omissions (malpracticej liability insurance for doctors and for lawyers.
Collection of the data described in this section shall be terminated upon a joint
resolution of the Legislature specifying such termination of collection. Insurers
shall not be required to report under this section information required to be
reported under Sections 1857.7, 1864, 115552, and 12938,

(d) The insurer shall also report for both California and for the United States
and its territories for the calendar year:

(1) Each class of commercial liability insurance, as defined by the Insurance
Services Office, that is specifically excluded from any reinsurunce treaty for
reinsurance .

12) Each class of commercial Liability insurance, as defined by the Insurance
Services Office, that is specifically excluded from any reinsurance treaty for
reinsurance assumed.

{e) The depurtment shall retain the information reported pursuant to this
section for a period of no less than five years.

(D) Insurers that are members of the same insurance group may aggregate the
information required by this section in a single report.

(8) The reports required by this section shall not be applicable to any insurer
that has been established for less than three years.
th) The reports required by this section shall be filed on a form provided by the
commissioner no later than May | of the calendar year following the year for
which the information is reported.

(i) The department shall adopt regulations implementing this section as
emergency regulations in accordance wit Chapter 3.5 (commencing with Section
11340) of Division 3 of Title 2 of the Government Code, except that for the
purposes of Chapter 3.5 (commencing with Section 11340) of Division 3 of Title 2
of the Government Code, any regulations adopted under this section shall be
deemed to be necessary for the immediate preservation of the public peace,
he- "h and safety, or general welfare. These regulations shall remain in effect for
{ = The regulations may require insurers to report the information required
by ision (ﬁ) by categories other than those used by the Insurance Services
Oh

Aj) ‘T'he information provided pursusnt to subdivision (a) shail be confidential
and not revealed by the department, except that the comnissioner may publish an
analysis of the data in aggregate form or in a manner which does not disclose
confidential information about identified insurers or insureds.,

?E"CT 10N 62. Sections 1860.1 and 1860.2 of the Insurance Code are reenacted
us foliows:

1860.1.  Applicability of vther laws.
No act done, action taken or ugreement made pursuant to the authority

conferred by this chapter shail constitute a violation of or grounds for prosecation
or civil proceedings under any other law of Lhis State heretofore or hereafter
enacted which does not specifically refer to insurance.

1860.2. Applicability of vther laws.

‘The administration and enforcement of this chapter shall be governed solely by
the provisions of this chapter. Except as provided in this chapter, no other law
relating to insurance and no other provisions in this code heretofore or hereafter
enacted shull apply to or be construed us supplementing or maodifying the
provisions of this chapter unless such other law or other provisions exprusslly 50
provides und specifically refers to the sections of this chapter which it intends to

supplement or modify.
SECTION 63. Section 11628.3 of the Insurance Code is reenacted as follows:

16283 Operators vver 55; driver improvement  vurse graduates; reduction in
premium.

ia) Based on the actuarial and loss experience data available to each insurer,
including the driving records of mature driver immprovement course graduates, as
recorded by the Department of Motor Vehicles, every admitted insurer shall
provide for an appropriate percentage of reduction in premium rates for motor
vehicle liability insurance for principal operators who are 55 years of age or older
and who produce proof of successful completion of the mature driver improve-
ment course provided for aund approved Ey the Department of Motor Vehicles
pursuant to Scction 1675 of the Vehicle Code.

th) The insured shall enroll in and successfully complete the course described
in subdivision (a) once every three vears in order to continue to be eligible for an
appropriate percentage of reduced premium.

{¢) The percentage of premium reduction required by subdivision (a) shall be
reassessed by the insurer upon renewal of the insured’s policy. The insured’s
eligibility for any percentage of premium reduction shall be effective for a
three-year period from the date of successful completion of the course described
in subdivision (a}, except that the insurer may discontinue the reduced premium
rate if the insured is in any case: :

{1) Involved in an accident for which the insured is at fault, as determined by
the insurer. ;

(2) Convicted of a violation of Division 11 (commencing with Section 21000) of
the Vehicle Code, except Chapter 9 (commencing with Section 22500) of that
division, or of a traffic related offense involving alcohol or narcotics.

(d) The percentage of premium rate reduction required by subdivision (a)
does not apply in the event the insured enrolls in, und successfully completes, an
up[i\roved course pursuant to a court vrder provided for in Section 42005 of the
Vehicle Code. Nothing in this subdivision precludes an insured from also enrolling
in a driver improvement course.

SECTION n4. Scction 116284 of the Insurance Code is added as follows:

116284, Guod driver discounts.

Based on the actuarial and loss experience data available to each insurer, every
admitted insurer may provide for an appropriate percentage of reduction in
premium rates for motor vehicle liability insurance for good drivers who have not
been involved in any accident in the last three years for which the insured was at
Jault, as determined by the insurer, and who have not been convicled within the
lust three ;/ea rs of u vivlation of Division 11 (commencing with Section 21000) of
the Vehicle Code, except Chapter 9 (commencing with Section 22500) of that
division, or of a traffic related offense involving alcohol or narcotics.

SECTION 65. Section 12900 of the Insurance Code is reenacted as follows:

129000. Appointment; term.

The commissioner shall be uppointed by the Governor, with the consent of the
Senate and shall hold office for a term of four years, coextensive with the term of
office of the Governor.

SECTION66. Severability.

Except as provided in Insurance Code Section 12020, if uny provision enacted,
reenucted or amended by this initiative or the application thereof lo any person or
circumstance is held invalid, the invalidity shall nut affect any other provisions
enucted, reenacted or ainended by this initiative or the application thereof which
can be given effect without the invalid provision or application, and, to this end,
except as provided in Insurance Code Section 12020, the provisiuns enacted,
reenacted or amended by this initiative are deemed severable.

SECTION 67. [Inconsistency with Other Initiatives.

The provisions of this initiative coustitute an integrated program of insurance
reform and are intended to occupy the field of insurance reform in the election in
which they are adopled. If this iitiative receives @ higher number of votes than
another initiative stutute adopted at the same election as this initiative. such other
nitiative statute shall not have uny force or effect to the extent that ils provisions
a'zea{ically relate to the business of insurance vr the regulation of that business by
this State. .

SECTION 68, Amendment.

Except uy provided in section 20 of this initiative, the provisions of this initiative
statute shall not be amended by the legislature except by another stutute pussed in
cach house by roll call entered in the Journal, two-thirds of the membership
concutring, or by another statute that becomes effective only when spproved by
the electorate.

Proposition 105: Text of Proposed Law

Continued from page 107

44502 “Committee” means any committee, as defined in Section 82013 of the
Covernment Code, which has made expenditures of fifty thousand dollars
($50.000) or mnore, in support of, or in opposition to, an snitiative.

84500, “Advertisement” means any general or public advertisement which is
authorized and paid for by a committee for the purpose of supporiing vr upposing
an initiative. “Advertisement™ does not include a communication from an
urganization 10 its members.

504 “Industry” means those individuals and persons who derive economic
benefit from the manufacture, sale, vr distribution of a like or similar product,
commodity, or service, including but not limited to professional services

84505 “Person " means any individual, business, and any other organization
¢ 4D of persons acting i coucert.

“Contributions” means the cumulative contributions of @ committee for
th beginning with january 1 of the year prior to the year during which the
inkstive is to be voted upon um]‘l ending with the closing date fur the campaign
finance disclosure report whose filing deadline precedes the dissemination to the
public of an advertisement by seven days or more. A committee may optionally
cumpute its contributions using only items required to be individually itemized ou
State campuign finance disclosure reports.

88

84507 Any advertisement authorized by a committee shall include a statement
that each of the following, where applicable, is a major funding source:

(a) Any industry which is both the largest industry contributor to the
committee and whose combined contributions to the commmittee are five hundred
thousand dollars ($500,000) or more, vr are fifty thousand dullars ($50,000) or
more and constitute 25 percent or more of all contributions.

(b} A person whose contributions to the committee are one hundred thousand
dollars (8100.000) or more and who is the largest contributor.

(¢) Corporations as a group when their combined contributions to the commit-
tee are une hundred thousand dollurs ($100,000) or more and coustitute 50 percent
or more of all contributions, and unions as a group when their combined
contributions to the committes are one hundred Ifuuwm] dullars ($100,000) or
more, and constitute 50 percent or mure of all contributions.

(d) Out-uf-state contributors as @ group, when their combined contributions to
the commitiee are vone hundred thousand dollars ($100,000) or more, and
constitute 50% or more of all contributions,

84508 If there are more than twe major funding sources, the committee is only
required to disclose the first two applicable funding sources, in the order they are
listed in in Section 84507, )

$4509. A u;/ disclosure statement required by this chapter shall be printed
clearly und legibly in a conspicuous mauner, or, if l;l'of communication is
broadcast, the information shall be spoken. "
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CERTIFICATE OF SECRETARY OF STATE

I, March Fong Eu, Secretary: of State of the State of California, do hereby certify that the foregoing
measures will be submitted to the electors of the State of California at the GENERAL ELECTION to be
held throughout the State on November 8, 1988, and that this pamphlet has been correctly prepared in

accordance with law.

Witness my hand and the Great Seal of the State in
Sacramento, California, this 18th day of August 1988.

Mw/\c&%u\‘&g

MARCH FONG FU
Secretary of State
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Insurance Rates, Regulation, Commissioner.
Initiative Statute

&
Official Title and Summary Prepared by the Attorney General v
INSURANCE RATES, REGULATION, COMMISSIONER. INITIATIVE STATUTE. Requires minimum 20-percent
rate reduction from November 8, 1987, levels. for automobile and other property/casualty insurance. Freezes rates
until November 8, 1989, unless insurance company is substantially threatened with insolvency. Thereafter requires
every insurer offer any eligible person a good-driver policy with 20-percent differential. Requires public hearing and
approval by elected Insurance Commissioner for automobile, other property/casualty insurance rate changes.
Requires automobile premiums be determined primarily by driving record. Prohibits discrimination, price-fixing,
unfair practices by insurance companies. Requires commissioner provide comparative pricing information. Authorizes
insurance activities by banks. Summary of Legislative Analyst’s estimnate of net state and local government impact:
Would increase. Department of Insurance administrative costs by $10 to 815 million in first year, varying thereafter
with workload, to be paid by additional fees on the insurance industry. State and some local governments would have
unknown savings from lower insurance rates. Gross premium tax reduction of approximately $125 million for first
three vears offset by required premium tax rate adjustment. Thereafter, possible state revenue loss if rate reductions
and discounts continue but gross premium tax is not adjusted.

Analysis by the Legislative Analyst

Background

Various types of insurance are sold in California, includ-
ing automobile, liability, fire, health and life. In 1987,
companies collected about $50 billion in premiums from
the sale of insurance. In turn, the state received about $1
billion from a tax on these premiums.

Motor vehicle insurance is one of the major types of
insurance purchased in the state. It accounted for about
$12 billion. (24 percent) of all premiums collected during
1987. Additionally, fire and liability insurance premiums
totaled about $10 billion, or 21 percent, of all premiums.

Rate Setting by Insurance Companies. Currently, in-
surance companies set rates for various types of insur-
ance, using a number of factors. For motor vehicle
insurance, these factors generally include the age, sex,
marital status, driving record, type of vehicle and home
address of the insured. The insurance companies also take
into consideration other factors such as their claims
experience, income and expenses. Insurance companies
are not required to tell the public what relative weight
they give to these factors when setting rates. In addition,
insurance companies are not subject to the state’s anti-

» trust laws.

Role of the Department of Insurance in Reviewing
Rates. Currently, the Department of Insurance does not
review and approve insurance rate changes before they
take effect. Instead, the Department of Insurance can
request insurance companies to justify such rates after
they take effect, as part of the rate examination process or
in response to complaints from consumers. Historically,
the scope and frequency of rate examinations has been

limited.

Proposal

In summary, this measure:

e Requires insurance companies to reduce rates for
various types of insurance, including motor vehicle,
fire and liability.

e Requires insurance companies to offer a “Good
Driver Discount Plan” and makes other changes
regarding automobilé insurance.

e Requires the Insurance Commissioner to review and
approve rate increases—for various tvpes of insur-
ance—before they can take effect. :

e Requires that the Insurance Commissioner be
elected.

This measure changes the laws that regulate insurance
rates for certain types of insurance. It applies to motor
vehicle, fire and liability insurance, but not to
mortgage and disability insurance. U

Rate Reductions

1. Rate Reduction. This measure requires that rates
for motor vehicle, fire and liability insurance issued or
renewed on or after November 8, 1988, be reduced by 20
percent from their levels on November 8, 1987.

2. Rate Freeze. The measure requires that the rates
be kept at the reduced levels until November 8, 1989.
During this period, the rates can be increased only if the
Insurance Commissioner determines that the affected
insurance company is threatened with insolvency.

Review and Approval of Insurance Rate Filings

Beginning November 8, 1989, the measure requires the
Insurance Commissioner to review and approve rate
changes before they go into effect. Insurance companies
are required to file information with the commissioner to
justify the new rates. In general, the commissioner is
required to hold a public hearing on the proposed rate
change whenever it exceeds certain percentages. Addi-
tionally, the commissioner is authorized to hold a hearing
when requested by a consumer.

Good Driver Discount Plan and Other Automebile
Provisions :

1. “Good Driver” Discount. This measure requires
insurance companies to offer motor vehicle insuranc:
good drivers at reduced rates. These rates would t-
effect November 8, 1989, (one year after the general ld
reduction) and would be 20 percent below the rate which
would otherwise have been paid for the same coverage.

Continued on page 140
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Text of Proposed Law

This initiative measure is submitted to the people in accordance with
*he provisions of Article 11, Section & of the Constitution.
is initiative measure adds and repeais sections of the Insurance
2. and adds a section to the Revenue and Taxation Code: therefore.
ting sections proposed to be deleted are printed in strriceout tvpe
and new provisions proposed to be added are printed in stalic type to
indicate that they are new.

PROPOSED LAW

SECTION 1. Findings and Declaration.

The People of California find and declare as follows:

Enormous increases in the cost of insurance have made it both
unaffordable and unavailable to millions of Californians.

The existing laws inadequately protect consumers and allow insur-
ance companies to charge excessive, unjustified and arbitrary rates.

Therefore, the People of California declare that insurance reform is
necessary. First, property-casualty insurance rates shall be immediately
rolled back to what they were on November 8, 1987. and reduced no less
than an additional 20%. Second. automobile insurance rates shall be
determined primarily by a driver's safety record and mileage driven.
Third, insurance rates shall be maintained at fair levels by requiring
insurers to justify all future increases. Finally. the state Insurance
Commissioner shall be elected. Insurance companies shall pay a fee to
cover the costs of administering these new laws so that this reform will
cost taxpayers nothing.

SECTION 2: Purpose.

The purpose of this chapter is to protect consumers from arbitrary
insurance rates and practices, to encourage a competitive insurance
marketplace. to provide for an accountable Insurance Commissioner,
and to ensure that insurance is fair, available. and affordable for all
Californians. .

SECTION 3: Reduction and Control of Insurance Rates.

Article 10. commencing with Section 1861.01 is added to Chapter 9 of
Part 2 of Division | of the Insurance Code to read:

Insurance Rate Rollback
*$1.01. (a) For any coverage for a policy for automobile and any
r form of insurance subject to this chapter issued or renewed on or
\~*' November 8, 1988, every snsurer shall reduce its charges to levels
Which are at least 20% less than the charges for the same coverage which
were in effect on November 8, 1987.

(b) Between November 8, 1988, and November 8 1989, rates and
premiums reduced pursuant to subdivision (a) may be only increased if
the commissioner finds, after a hearing, that an insurer is substantially
threatened with insolvency.

(c) Commencing November 8, 1989, insurance rates subject to this
chapter must be approved by the commissioner prior to their use.

(d) For those who apply for an automobile insurance policy for the
first time on or after November 8, 1988, the rate shall be 20% less than
the rate which was in effect on November 8 1987, for similarly situated
risks.

(e) Any separate affiliate of an insurer, established on or after
November 8, 1987, shall be subject to the provisions of this section and
shall reduce its charges to levels which are at least 20% less than the
insurer’s charges in effect on that date.

Automobile Rates &> Good Driver Discount Plan

1861.02. (a) Rates and premiums for an automobile insurance
policy, as described in subdivision (a) of Section 660, shall be deter-
mined by application of the following factors in decreasing order of
importance:

(1) The insured’s driving safety record.

(2) The number of miles he or she drives annually.

(3) The number of years of driving experience the insured has had.

(4) Such other factors as the commissioner may adopt by regulation
that have a substantial relationship to the risk of loss. The regulations
shall set forth the respective weight to be given each factor in
determining automobile rotes and premiums. Notwithstanding any
other provision of low. the use of any criterion without such approval
shall constitute unfair discrimination.

) (1) Every person who (A) has been licensed to drive a motor

* sle for the previous-three years and (B) has had, during that period.

g more than one conviction for a moving violation which has not
2entually been dismissed shall be-qualified to purchase a Good Driver
Discount policy from the insurer of his or her choice. An insurer shall

not refuse to offer and sell a Good Driver Discount policy to any person

who meets the standards of this subdivision. (2) The rate charged for a
G88

Good Driver Discount policy shall comply with subdivision (a) and
shall be at least 20% below the rate the insured would otherwise have
been charged for the same coverage. Rates for Good Driver Discount
policies shall be approved pursuant to this article.

(¢; The absence of prior automobile insurance coverage, in and of
itself, shall not be a criterion for determining eligibility for a Good
Driver Discount policy. or generally for automobile rates, premsums, or
insurability.

(d) This section shall become operative on November 8, 1989. The
commissioner shall adopt regulations implementing this section and
insurers may submit applications pursuant to this article which comply
with such regulations prior to that date, provided that mo such
application shall be approved prior to that date.

Prohibition on Unfair Insurance Practices

1861.03. (a) The business of insurance shall be subject to the laws of
California applicable to any other business, including, but not limited
to. the Unruh Civil Rights Act (Civil Code Sections 51 through 53), and
the antitrust and unfair business practices laws (Parts 2 and 3,
commencing with section 16600 of Division 7, of the Business and
Professions Code).

(b) Nothing in this section shall be construed to prohibit (1) any
agreement to collect, compile and disseminate historical data on paid
claims or reserves for reported claims, provided such data is contempo-
raneously transmitted to the commissioner, or (2) participation in any
joint arrangement established by statute or the commissioner to assure
availability of insurance.

(¢) Notwithstanding any other provision of law, a notice of cancel-
lation or non-renewal of a policy for automobile insurance shall be
effective only if it is based on one or more of the following reasons:
(1} non-payment of premium; (2) fraud or material misrepreseniation
affecting the policy or insured; (3) a substantial increase in the hazard
insured against.

Full Disclosure of Insurance Information

1861.04. (a) Upon request, and for a reasonable fee to cover costs,
the commissioner shall provide consumers with a comparison of the rate
in effect for each personal line of insurance for every insurer.
Approval of Insurance Rates :

1861.05. (a) No rate shall be approved or remain in effect which is
excessive, inadequate, unfairly discriminatory or otherwise in violation
of this chapter. In idering whether a rate is excessive, inadeguate or
unfairly discriminatory, no consideration shall be given to the degree of
competition and the commissioner shall consider whether the rate
mathematically reflects the insurance company’s investment income.

(b) Every insurer which desires to change any rate shall file a
complete rate application with the commissioner. A complete rate
application shall include all data referred to in Sections 1857.7, 1857.9,
1857.15, and 1864 and such other information as the commissioner may
require. The applicant shall have the burden of proving that the
requﬁted rate change is justified and meets the requirements of this
article.

(c) The commissioner shall notify the public of any application by
an insurer for a rate change. The application shall be deemed approved
sixty days after public notice unless (1) a consumer or his or her
representative requests a hearing within forty-five days of public notice.
and the commissioner grants the heaning, or determines not to grant the
hearing and issues written findings in support of that decision, or (2)
the commissioner on his or her own motion determines to hold a
hearing, or (3) the proposed rate adjustment exceeds 7% of the then
applicable rate for personal lines or 15% for commercial lines, in which
case the commissioner must hold a hearing upon a timely request.

1861.06. Public notice required by this article shall be made through
distribution to the news media and to any member of the public who
requests placement on a mailing list for that purpose.

1861.07. All in gon provided to the commissioner pursuant to
this article shall be avaslable for public inspection, and the provisions
of Section 6254(d) of the Government Code and Section 1857.9 of the
Insurance Code shall not apply thereto. .

1861.08. Hearings shall be conducted pursuant to Sections 11500
through 11528 of the Government Code, except that: (a) heorings shall
be conducted by administrative law judges for purposes of Sections
11512 and 11517, chosen under Section 11502 or appointed by the
commissioner; (b) hearings are commenced by a filing of a Notice in
lieu of Sections 11503 and 11504; (c) the commissioner shall adopt,

Continued on page 140
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Argument in Favor of Proposition 103

There are important differences between the five
insurance initiatives on the November ballot which vou
should be aware of before voting.

Proposition 103—Voter Revolt to Cut Insurance Rates
—is the only insurance initiative written and paid for
exclusively by consumers. It alone reduces all of your
automobile, home and business insurance premiums to
November 1987 prices. Then, it alone cuts them another
20%.

Proposition 103 will also end the insurers’ exemption
from the antimonopoly laws, allow people to elect the
Insurance Commissioner, require a special 20% discount
for good drivers, and stop unfair price increases in the
future. It specifies that a permanent, independent con-
sumer watchdog system will champion the interests of
insurance consurners.

Proposition 103 is written in plain language. There are
no loopholes or fine print. Unlike the other propositions,
nonlawyers can read it.

Because the polls showed that the insurance industry
could not defeat Voter Revoit’s 103 directly, the insurance
companies came up with a plan to defeat it indirectly.
They are pushing Proposition 104—the so-called *‘no-
fault” proposition—and are spending tens of millions of
dollars to advertise that it is.better for consumers than
Proposition 103.

Privately, insurance executives have admitted that
their Proposition 104 would actually raise auto insurance
premiums for many drivers. Worse, Proposition 104 re-
writes the entire California Insurance Code to benefit
insurance companies. The 24,000 words of obscure legal-
ese in Proposition 104 turn the law into a “your fault”
system. Their fine print cancels out every consumer
reform in Voter Revolt’s Proposition 103.

Some insurance companies disagree with “‘no fault,” so
theyre financing Proposition 101, which claims to make
the biggest cut in auto insurance. But the big cut they
boast about affects only one portion of your auto insur-
ance—they could raise premiums for the rest of your
coverage as much as they want. In return, Proposition 101
allows insurance companies to avoid full payment for
accidents. It, too, cancels many of the auto insurance
reforms in Proposition 103.

Insurance companies are also financing Proposition 106,
which restricts your right to quality legal counsel. The
insurance companies claim Proposition 106 will cut their
costs. In fact, it will limit your ability to make the
insurance companies pay up.

Proposition 100, which is paid for by trial lawvers and
bankers, simply does not go far enough to protect con-
surners’ interests. Unlike Proposition 103, it does not
automatically and immediately cut insurance rates. Nor
does it enable consumers to permanently unite to fight
3gainst insurance abuse, as Voter Revolt’s Proposition 103

oes.

Proposition 103 is the only initiative written and paid
for exclusively by consumers. It will save vou the most
money.

To guarantee that every reform in Voter Revolt’s
Proposition 103 becomes law, it must get more “Y- ™
votes than any other proposition. Every vote in favo.
another insurance proposition cancels your vote for Pr(’;
osition 103. That's why we advise you to vote “Yes” only
on Proposition 103.

RALFH NADER

Consumer Advocate

HARVEY ROSENFIELD .

Chair, Voter Revoit to Cut Insurance Rates/
Proposition 103

Rebuttal to Argument in Favor of Proposition 103

Proponents of PROP 103 claim that their initiative
includes no “fine print,” but IT'S FULL OF UNIN-
TENDED CONSEQUENCES THAT WILL WIPE OUT
ANY BENEFITS IT PROMISES YOU. VOTE NO ON
PROP 103.

The most glaring example of this “fine print” allows for
massive government intervention into the insurance in-
dustry. A GOVERNMENT-RUN INSURANCE SYSTEM
IS NOT THE ANSWER.

In New Jersey, where the government intervened in
the insurance business under circumstances similar to
those mandated in PROP 103, every driver is paying a
surcharge to help foot a $2.5-billion deficit racked up by
the state-run insurance system.

PROP 103 advocates also tell you their initiative con-
tains no loopholes. Look again. It’s loaded with them.

o RATES WILL INCREASE by an average 22% for

two-thirds of the state’s drivers, according to the
Stafe*Department of Insurance, because PROP 103

eliminates rating based on the driving safety record
of your neighborhood and forces suburban and rural
drivers to subsidize motorists in high-risk areas.

e DRUNK DRIVERS who haven't lost their licenses

can Atsqsual:fy for “good driver” discounts.

A MASSIVE BUREAUCRACY IS NOT THE SOLU-
TION. Only fundamental reform of our auto insurance
system will hold down insurance premiums. We need to
reduce the cost of litigation, fraug and subsidizing unin-
sured motorists.

PROP 103 DOES NOT REFORM OUR SYSTEM. IT
DOES NOT GUARANTEE YOU LONG-TERM RATE
REDUCTIONS.

Vote NO on PROP 103.

ALISTER McALISTER
Former Chair, Assembly Finance and Insurance Committee

ED DAVIS

State Senator, 19th District

KIRK WEST
President, California Chamber of Commerce

100  Arguments printed on this page afe the opinions of the authors and have not been checked for accuracy by any official agency G88
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2 Argument Against Proposition 103

KEEP BIG GOVERNMENT OUT OF THE AUTO
INSURANCE BUSINESS.

You might think PROP 103’s auto insurance rate reduc-
tions seem too good to be true. You're right.

Vote NO on PROP 103; it does not enact any cost-
cutting reforms. Instead, it attacks the symptoms of our
failing auto insurance system. It does not address, let
alone begin to grapple with, the real problem—the cost of
uninsured motorists, fraud and, most importantly, run-
away auto accident litigation.

PROP 103 might seem well-intentioned but, unfortu-
nately, it inevitably would lead to a huge, state-run
insurance system costing millions of dollars.

Hidden provisions of this measure give the state un-
precedented authority to enter the insurance business. If
gou think lines are long and the bureaucracy impenetra-

le at government offices today, just wait until you have

to deal with the state to purchase insurance.

This sloppily drafted measure will:

e Raise insurance Ipremiums, in the long term, for the
majority of California drivers. PROP 103 forces
insurers to ignore the driving safety record of where
vou live and, instead, forces you to subsidize drivers
in areas that have the hi%hest insurance losses. For
example, a 55-vear-old suburban driver will end up
paving more for insurance so that a young urban
driver can pay less. A State Department of Insurance
study recently predicted that tgis aspect of PROP 103

.,# will raise rates for two-thirds of the state’s drivers

—by an average 22%!

e Allow convicted drunk drivers who have not lost
their licenses to win an additional rate discount for
“good driving.” :

® Make the Insurance Commissioner an elected official
with enormous new E:)wers. This “insurance czar”
would be a politician first, and a regulator second. As
a politician, this official would be preoccupied with
raising campaign money from special interests all too
willing to “buy” influence.

e Create a huge government bureaucracy that does
nothing to make auto insurance more affordable.
Instead, PROP 103 would add time, expense and lots
of lawyers to enact a price-control policy that has
failed miserably in New Jersey and other states. To
carry out this price-control policy, the measure in-
creases the Department of Insurance’s budget by
33% and its staff by at least 100 new bureaucrats.

VOTE NO on PROP 103. Lowering auto premiums for

California drivers is a laudable goal, but this measure’s
flawed methods are not the answer. Please VOTE NO on
PROP 103.

KIRK WEST

President, California Chamber of Commerce

WILLIAM CAMPBELL

State Senator, 31st District

Chairman, Joint Legisiative Budget Committee

DAVID DAVREUX

Author, Consumers’ Guide to Auto Insurance

Rebuttal to Argument Against Proposition 103

The insurance companies want to divert your attention
away from the fact that Prop 103 will save everyone 20%
on their auto insurance as well as their home and business
insurance. That's why the statement above employs
confusing and often ridiculous arguments against it.

Here are the facts:

e 103 is the only initiative that will immediately cut
everyone’s premiums by 20%.

e 103 forces insurance companies to base your rates on
your driving record first, rather than on where you
live. That means good drivers throughout the state
will pay less than they do now, while bad drivers will
pay more.

e 103 eliminates the insurance industry’s unfair exemp-
tion from the antitrust laws. This will reduce rates
permanently.

e 103 involves no new government bureaucracy—just a

new set of rules to create a competitive marketplace
and prohibit excessive rates.

e 103 will actually save money for taxpayers, according
to the official California State Legislative Analyst.

e And no wonder the insurance companies don’t want
an elected Insurance Commissioner—in the states
where people elect insurance commissioners, rates
average 30% lower than in California. .

Voter Revolt’s Proposition 103 is the only insurance
reform initiative written and paid for exclusively by
consumers. That's why it is the only initiative endorsed
by Ralph Nader. .

103 will lower insurarice rates for everyone. That’s why
the insurance industry is against it. Don't buy their
misleading advertising. Vote YES on Proposition 103.

HARVEY ROSENFIELD
Chair, Voter Revoit to Cut Insurance Rates/
Proposition 103

(G88  Arguments printed on this page are the opinions of the authors and have not been checked for accuracy by any official agency
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Proposition 103: Analysis

Continued from page 95

In general, this measure defines a good driver as a
person who, during the last three vears, has (a) held a
driver’s license and (b) had no more than one conviction

for a moving violation.

2. Determining Factors for Rates. In general, the
measure requires that rates and premiums for automobile
insurance be determined on the basis of the insured
person'’s driving record, miles driven and number of years

of driving experience.

Other Insurance-Related Provisions

1. Antitrust Laws. The measure makes
companies subject to the state’s antitrust laws.

2. Election of Insurancé Commissioner. The measure
requires that the Insurance Commissioner be elected, the
first election taking place in 1990.

3. Consumer Assistance. The measure requires the
establishment of a nonprofit corporation to represent the,
interests of insurance consumers. Additionally, the mea-
sure requires the Insurance Commissioner to provide
consumers—upon request and for a reasonable fee—with
a comparison of the rates for each personal (that is,
noncommercial) type of insurance offered in California.
In general, this would include rates for private automo-
bile, homeowner's and renter’s insurance.

4. Discounts or Rebates. The measure permits insur-
ance agents and brokers to give certain discounts or
rebates to those who buy insurance from them. It does so,
by eliminating the prohibition in current law against such
discounts or rebates.

insurance

Fiscal Effect

Costs

Department of Insurance. This measure would in-
crease the Department of Insurance’s administrative
costs by between $10 million to $15 million during
1988-89. These costs would be financed out of the Insur-
ance Fund which is supported by fees and assessments on

the insurance industry. Given the current balance in this
fund, fees and assessments would have to be increased to
cover these costs.

In years following, these costs could be somewhat I
or higher, depending on workload. o

State and Local Governments. While some local g‘
ernments purchase insurance, most “self-insure” by rely-
ing upon their own resources to pay losses and claims.
The state is generally self-insured, but does purchase
some liability and fire insurance. Because this measure
reduces the rates for certain types of insurance, including
motor vehicle, fire and liability, it would result in un-
known savings to the state and those local governments
that purchase such insurance.

Revenues

Insurance companies pay a tax based on the amount of
gross premiums they receive each year from insurance
sold in California. These tax revenues are deposited in the
State General Fund.

Starting in November 1988, this measure requires that
rates for motor vehicle, fire and liability insurance be
reduced. These lines of insurance account for about 45
percent of all California insurance premiums. A good
driver discount takes effect a year later. The Department
of Insurance's new role in reviewing and approving
proposed rate changes also takes effect in November
1989. The rate reductions and the good driver discounts
combined normally would reduce state, insurance tax

revenues by about $125 million a year. This estimate .

assumes that about 50 percent of the drivers would
qualify for the discount. It also assumes that no offset -
adjustments would be made in other insurance rates
resulting state revenue loss, however, will not o3 "
because this measure provides that for the period Novem-
ber 1988 to January 1991 the State Board of Equalization
shall adjust the state tax rate on gross premiums to offset
these premium reductions.

Thereafter, there would be an unknown General Fund
revenue loss to the extent these rate reductions and
discounts continue.

Proposition 103: Text of Proposed Law

Continued from page 99
amend or reject a decision only under Section 11517 (c} and (e) and solely on the
basis of the record: (d) Section 11513.5 shall apply to the commissioner: (e)
discocery shall be liberally construed and disputes determined by the adminis-
trative law judge.

1861.09. " Judicial review shall be in accordance with Section 18586. For
purposes E{ “judicial review, a decision to hold a hearing is not a final order or
derision; however, a decision not to hold a hearing is final.

Consumer FParticipation

1861.10. (a) Any person may initiate or intervene in any proceeding permit-
ted or established pursuant io this chapter, challenge any oction of the commis-
sioner under this article. and enforce any provision of this article.

(b) The commissioner or a court shall award reasonable advocacy and witness
fees and expenses to any person who demonstrates that (1) the person represents
the interests of consumers, and, (2) that he or she hes made a substantial
contribution to the adoption of any order, regulation or decision by the commis-
sioneror a court. Where such advocacy occurs in response to a raie application, the
award shall be paid by the applicant.

(c) (1) Thecommissioner shall require every insurer to enclose notices in every
policy or renewal premium bill informing policyhoiders of the opportu-
nity to join an independant, non-profit corporation which shall advocate the
interests of insurance consumers in any forum. This organization shall be
established by an interim board of public members designated by the commis-
sioner and operated by individuals who are democratically elected from its
membership. The corporation shall proportionately reimburse insurers for any
additional costs incurred by insertion of the enclosure, except m])_/mctage shall be
charged for any enclosure weighing less than % of an ounce. (2) The commissioner
shall by reguiation determine the content of the enclosures and other procedures
necessary for implementation of this provision. The legislature shall make no
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appropriation for this subdivision.

Emergency Authority

1861.11. In the event that the commissioner finds that (a) insurers have
substantially withdrawn from anszcimumna market covered by this article,
including insurance described tion 660, and (bz a market assistance plan
would not be sufficient lo make i e available, the c issioner shall
establish a joint underwriting authority in the manner set forth by Section 11891,
without the prior creation of a market assistance plan.

Group Insurance Plans

1861.12. Any insurer may issue any insurance coverage on a group plon,
without restriction as to the purpose of the group, occupation or type of group.
Group insurance rates shall not be considered to be unfairly discriminatory, if
they are averaged broadly among persons insured under the group plan.

Application
1861.13.  This article shall apply to all insurance on risks or on operations in
this state, except those listed in Section 1851.

Enforcement & Penalties

1861.14. Violations of this article shall be subject to the lties set forth in
Section 1859.1. In addi%m to the other malh[ﬁ.,v“:t ided in this ch ,f , the
cor:th:r’u.r;mm may :umen;;i‘ errq;)oh, in u?)hola I:)rhin part. the certificate of
authority of any insurer which fails to comply with the provisi . jcle.

SECTION 4. Elected Commissioner ¥ i el b

Section 12900 is added to the Insurance Code to read:

12900. (a) The commissioner shall be elected by the People in the :am&
place and manner and for the same term as the Governor.

SECTION 5. Insurance Company Filing Fees

Section 12979 is added to the Insurance to read:

12979.  Notwithstanding the provisions of Section 12978, the commissioner
shall establish o schedule of filing fees to” be paid by insurers to cover any
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adimmntrative or operationul costs arising from the provisions of Article 10
(conmencing with Section 1561.01) of Chapter 9 of Part 2 of Divisiou §

SECTION 6. Transitional Adjustment of Gross Premivms Tax

Section 12221 is added to the Revenue & Taxation Code to read:

19991 Notwithstanding the rate specified by Section 12202, the gross prems-

ar rate yuid by insurers for any premiums collected between November 3,

'Qvaml January 1, 191 shall be adjusted by the Buard of Equalization i
Jantuary of each year so that the gross premium tax revenues collected for euch
yrior calendar year sholl be sufficient to compensate for changes in such revenues,
if uny, including changes in anticipated ret . arising from this uct. In
culculating the necessary adjustment. the Board of Equalization shall conider the
growth i premivms in the most recent three year psriod, and the impuct of
weneral ceonumic fuctors including, but not limited to, the inflation and interest
rutes.

SECHION 7. Repeal of Existing Law .

Scetions 1643, 1830, 1850.1, 1850.2, 1850.3, 1852, 1453, 1553.6, 1853.7, 1857.5, 1290
Anticle 3 {conunencing with Section 1854) of Chapter 9 of Part 2 of Division 1, und
Article 5 (commencing with Section 750) of Chupter 1 of Part 2 of Division 1, of
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SECTTION 8. Technical Matters

(a) This aci shall be liberally construed and applied in order to fully promote
its underlying purposes.

(h) The provisions of this act chall not be amended by the Legislature oxcept
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application. and io this end the protisions of this act are sevemble.

Proposition 104: Analysis
Continued from page 102

e Permits, but does not require, insurance companies
to offer an unspecified “good driver” discount.

e Enacts other insurance-related provisions, and reen-
acts many provisions related to various lines of
insurance which are currently in law.

e Provides that if this measure receives a higher num-
ber of votes than other measures on this ballot, then
those provisions in other measures that relate to the
business of insurance shall have no effect.

No-Fault System

Starting July 1, 1989, this measure establishes a no-fault
motor vehicle insurance system that (1) applies only to
bodily injury and (2) permits individuals to sue for losses
which exceed specified limits.

This measure applies to private and commercial motor
vehicles including automobiles, trucks, buses and trailers.
It does not apply to motorcycles and “off-road-type”
vehicles which are not registered with the Department of
Motor Vehicles.

This measure contains the following features.

1. “Basic” Benefits. Requires the following minimum
basic benefits to be paid by insurance companies to
injured persons regardless of who is at fault:

e Up to $10,000 for medical expenses;

e Up to $15,000 for lost wages; and

e $5,000 for funeral benefits, in case the injuries result

in death.

In general, the basic benefits would not be provided to
an uninsured motorist, a person driving a stolen car, or a
person engaged in the commission of a felony.

This measure provides that the basic benefits shall be
available only to pay medical expenses and lost wages to
the extent that these expenses are not covered by work-
ers’ compensation and disability benefits.

Any dispute concerning payment of basic benefits
would be decided by arbitration, and not by court trial.
The arbitration would be conducted in accordance with
procedures established by the Insurance Commissioner.

2. Recovery of Workers' Compensation Costs. Re-
stricts the ability of employers to be reimbursed for
medical expenses and wage losses paid under workers’
compensation and other similar programs when employ-
ees are injured in motor vehicle accidents. Currently, an
144

employer may recover the cost of benefits—such as
workers’ compensation—it provides to an emplovee who
was injured in an accident by another person who was at
fault.

3. Additional Recovery. Permits an injured person to
recover costs in excess of the no-fault basic benefits by
suing the party at fauit for the accident. ‘

4. Noneconomic Losses. Prohibits recovery for non-
economic losses (such as pain and suffering), except in
cases involving (a) death or (b) serious and permanent
disfigurement or injury. It would not limit the right to sue
for damages in cases involving (a) the operation of an
uninsured vehicle, (b) harm caused intentionally. or /)
specilied crimes.

5. Attorney Fees. Limits plaintiffs’ attorney cbil-
gency fees in motor vehicle accident cases involving
bodily injury to the following: (a) 15 percent of the basic
no-fault benefits recovered; (b) 33.3 percent of the first
$50,000 recovered over the basic benefits; (c) 25 percent
of the second $50,000 recovered over the basic benefits.
and (d) 15 percent of the recovery over $100,000.

6. Premium Reduction. Requires insurance compa-
nies to reduce—by 20 percent for a two-year period (July
1989 through June 1991)—their average statewide pre-
mium rates for specified types of motor vehicle insurance.
This would include rates for basic bodily injury liability.
uninsured motorist and basic no-fault benefits provided
under this measure. This reduction does not apply to the
personal property liability damage, collision and compre-
hensive portions of a motor vehicle insurance policy.

Other Insurance-Related Provisions

The measure enacts other motor vehicle insurance-
related provisions including the following.

1. Claims Settlement Practices. Requires that is-
putes between an insurance company and persons other
than policyholders be settled by arbitration rather than
by court action.

2. Penalty. Increases the penalty from an “infraction”™
to a “misdemeanor” for second and subsequent convic-
tions for violation of the current financial responsi
laws.

3. Insurance Fraud. Increases the authority of t.e
Insurance Commissioner to investigate and prosecute
insurance fraud.

4. Premium Discounts. Permits, but does not require.

(88
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SYATE &F CZALIFORNIA JOHN GARAMEND), Jasuranes Commissioner
e — e

DEPARTMENT OF INSURANCE

45 FREMONT STREET, 23R0 FLOOR
SAN FRANCISCO, CA 94105

December 18, 1991

The Supreme Conrt

of the State of California
303 Second Street
South Tower, 8th Floor
San Francisco, CA 94107

Re: FARMERS INSURANCE EXCHANGE v. SUPERIOR COURT
OF LOS ANGELES COUNTY
Supreme Court No. 5017854

Dear Chief Justice Lucas and Associate Justices:

We have recently learned that the above-entitled case is set for argument before the Court
on January 9, 1992. The issue presented is whether the Attorney General is required to
exhaust adminisirative remedies before the Department of Insurance prior to bringing an
enforcement action under Business and Professions Code section 17200 et seq., that is
premised upon an underlying violation of the Insurance Code.

We apologize for the lateness of this letter and do not intend to address the legal arguments
at great length. We do wish, however, to inform the Court that it is the Commissioner's
view that the Attorney General is not and should not be required to exhaust administrative
- remedies under circumstances such as are presented in this case. To the contrary, the
Cemmissioner welcomes the assistance of law enforcement officials and individuals acting
as private attorneys general in seeking compliance with various provisions of the Insurance
Code. Indeed, it is the Commissioner’s view that Proposition 103 amended the Insurance
Code precisely to encourage such actions by law enforcement officials and consumers. (See

Ins. Code § 1861.03, subd. (a).)

In the Commissioner's view, the drafters of Proposition 103 understood that the Department,
even under an elected Insurance Commissioner, could not reasonably be expected to
respond to all allegations of violations of its newly enacted reforms. For that reason, the
initiative specifically made the business of insurance subject to Business & Professions Code
section 17200 et seq. (Ins. Code § 1861.03.) In this manner, those organizations or
individuals who have sufficient resources to pursue an unfair business practices lawsuit
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The Supreme Court
December 18, 1991
Page 2

involving insurance rating practices or other claims would be able to do so, without having
to rely solely upon the Department to investigate and prosecute their claims. Requiring
such parties to exhaust their administrative remedies would seem to weaken the
effectiveness of that remedy, if not destroy it altogether.

Finally, the Commissioner perceives that little disruption to the Department's ongoing
enforcement efforts is likely to result from other parties' pursuit of independent actions
under the Business and Professions Code. Far from interfering with the Department's
efforts, the independent enforcement authority created by Business and Professions Code
section 17200 et seq., serves as a valuable complement to the Commissioner's own authority
in this area.

Once again, we apologize for the lateness of this filing. Although the Department does not
feel the need to make a presentation of its views at the January 9th argument, we will be
sending a representative to the hearing in the event that the Court wishes to make any

further inquiries regarding the Department's position.

Very truly yours,

hY

Klce
AARYASE @R
JANICE E. KERR
General Counsel
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DECLARATION OF SERVICE BY MAIL

Case Name/No.: s SURANCE EXCHAN t al. v,

COURT OF I1.O0S ANGELES

Case No. 5017854
I, RACHEL D. GUPTA, declare that:

I am employed in the County of San Francisco, California.
I am over the age of 18 years and not a party to this action. My
business address is State of California, Department of Insurance,
45 Fremont Street, 23rd Floor, San Francisco, California, 94105.

Y am readily familiar with the business practices of the
San Francisco Office of the California Department of Insurance for
collection and processing of correspondence for majiling with the
United States Postal Service. Said ordinary business practice is
that correspondence is deposited with the United States Postal
Service that same day in San Francisco, California.

On December 18, 1991, fcllowing ordinary business
practices, I caused a true and correct copy of the following

document(s) :

Letter to Supreme Court

to be placed for collection and mailing at the office of the
California Department of Insurance at 45 Fremont Street, San
Francisco, California, with proper postage prepaid, in a sealed
envelope (s) addressed as follows:

The Honorable Rober M. Mallano M. Howard Wayne

Los Angeles Superior Court Deputy Attorney General

110 North Hill Street 110 "A" Street, Suite 700

Los Angeles, CA 90012 San Diego, CA 92101

Gail Hillebrand Rcbert Fellmeth

Nettie ¥. Hoge Center for Public Interest

Consumers Unien of U.S., Inc. Robert Fellmeth

1535 Mission Street Alcala Park

San Francisco, CA 91403 San Diego, CA 92110

Paul E. Lee Clerk of the Court of

Legal Aid Foundation of L.A. Appeal of the State of

1550 W. 8th Street, 2nd Floor California

Los Angeles, CA 90017 Second Appellate District
300 South Spring Street,
Rm. B228

Los Angeles, CA 90013
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I declare under penalty of perjury that the foregoing is
true and correct, and that this declaration was executed at San
Francisco, California, on December 18, 1991.

12/ 1344 e ATV A

DATE RACHEL D. GUPTA
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AMENDED
DECLARATION OF SERVICE BY MAIL

Case Name/No.: FARMERS TNSURANCE EXCHANGE, et 2]l. v. THE SUPERIOR

COURT OF 1OS ANGELES

Case No. 5017854

I, RACHEL D. GUPTA, declare that:

I am employed in the County of San Francisco, California.
I am over the age of 18 years and not a party to this action. My
business address is State of California, Department of Insurance,
45 Fremont Street, 23rd Floor, San Francisco, California, 94105.

I am readily familiar with the business practices of the
San Francisco Office of the California Department of Insurance for
collection and processing of correspondence for mailing with the
United States Postal Service. Said ordinary business practice is
that correspondence is deposited with the United States Postal
Service that same day in San Francisco, California.

On December 18, 1991, following ordinary business
practices, I caused a true and correct copy of the following
decument (s) :

Letter to Supreme Court

to be placed for collection and mailing at the office of the
California Department of Insurance at 45 Fremont Street, San
Francisco, California, with proper postage prepaid, in a sealed
envelope (s) addressed as follows:

M. Howard Wayne
Deputy Attorney General

The Honorable Robert M. Mallano
Los Angeles Superior Court

04/25/02 15:19; JetFax #608;Page 6/7

110 North Hill Street
Los Angeles, CA 90012

Gail Hillebrand

Nettie Y. Hoge

Consumers Union of U.S., Inc.
1535 Mission Street

San Francisco, CA 91403

Paul E. Lee

Legal Aid Foundation of L.A.
1550 W. 8th Street, 2nd Floor
Los Angeles, CA 90017

110 "A" Street, Suite 700
San Diego, CA 92101

Robert Fellmeth

Center for Public Interest
University of San Diego
Alcala Park

San Diego, CA 92110

Clerk of the Court of
Appeal of the State of
California

Second Appellate District
300 South Spring Street,
Rm. B228

Los Angeles, CaA 90013



Sent by: DEPT OF JUSTICE 619 645 2061; 04/25/02 15:20; JetFax #608;Page 7/7

o

Additionally, on December 19, 1991, I caused a true and
correct copy of the above-referenced document to be mailed to:

Richard D. Barger

Royal F. Oakes

Larry Golob

Linda Johnson

Barger & Wolen

530 West Sixth Street, Ninth Floor
P Los Angeles, CA 50014

I declare under penalty of perjury that the foregoing is

true and correct, and that this declaration was executed at San
Francisco, California, ecember 19 .

1ia /14 /4] / (J\ézlfﬁ,

DATE RACHEL D. GUPTA ‘

=
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STATE OF CALIFORNIA Steve Polzner, Insurance Commissioner

DEPARTMENT OF INSURANCE

Legal Division, Office of the Commissioner

45 Fremont Street, 23rd Floor
San Francisco, CA 94105

Adam M. Cole

General Counsel

TEL: 415-538-4010

FAX: 415-904-5889

E-Mail: colea@insurance.ca.gov
Www.insurance.ca,goyv

By Hand Delivery

November 19, 2010

The Honorable Chief Justice Ronald George
and Associate Justices

Supreme Court of California

350 McAllister Street

San Francisco, CA 94102-4797

Re: Request to Depublish MacKay v. Superior Court, Case Nos. B220469 & B223772,
California Court of Appeal, Second Appellate District, Division 3, Decision Filed

October 6, 2010
Dear Chief Justice George and Associate Justices:

The Insurance Commissioner of California respectfully requests that the Court depublish
MacKay v. Superior Court (21st Century Insurance Co.), Case Nos. B220469 & B223772,
California Court of Appeal, Second Appellate District, Division 3, Decision Filed October 6,
2010. In the alternative, the Commissioner urges the Court sua sponte to review MacKay and
issue a decision clarifying the Jaw in this area.

I. The Commissioner’s Interest

The Insurance Commissioner is the government official entrusted with administering the
Insurance Code, including the provisions added by the people through the adoption of
Proposition 103, a voter initiative enacted in 1988 and in effect in California since 1989.
Proposition 103 and amendments to it are codified at Insurance Code Sections 1861.01 to
1861.16. In his official capacity, the Commissioner frequently has conveyed his views on the
functioning of Proposition 103 to this Court and the Courts of Appeal in amicus briefs and other
submissions. (See, e.g., Farmers Ins. Exch. v. Superior Court (1992) 2 Cal.4th 377; Donabedian
v. Mercury Ins. Co. (2004) 116 Cal. App.4th 968; Poirer v. State Farm Mut. Auto.Ins. Co. (2004)
2004 Cal. App. Unpub. LEXIS 9365; State Farm Mut. Auto. Ins. Co. v. Garamendi (2004) 32
Cal.4th 1029; Foundation for Taxpayer & Consumer Rights v. Garamendi (2005) 132
Cal.App.4th1354; Association of Cal. Ins. Cos. v: Poizner (2009) 180 Cal. App.4th 1029.)

Consumer Hotline (800) 927-HELP  Producer Licensing (800) 967-9331



The Honorable Chief Justice Ronald George
and Associate Justices

November 19, 2010
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II. Why the Court Should Depublish MacKay or Clarify the Interpretation of
Proposition 103 ,

MacKay is inconsistent with this Court’s decision in Farmers Insurance Co. v. Superior Court
(1992) 2 Cal.4th 377, which holds that consumers have an original right of action in court to .
assert violations of Proposition 103. MacKay also is at odds with the longstanding Department of
Insurance (“Department™) mterpretatmn of Proposition 103 and assomated practices
implementing that initiative in place over nearly 20 years.

III. Discussion

The Holding in MacKay. The court in MacKay held that consumers may not file lawsuits to
challenge the legality of rates, or the rating factors used to determine an individual motorist’s
premium, if the Commissioner approved the rate or rating factor. Rather, under MacKay, a
consumer harmed by an illegal rate must file a complaint with the Commissioner. If the
Commissioner finds the rate to be illegal, the Commissioner issues an order prohibiting the
insurer from using the rate going forward. If the Commissioner finds the rate to be legal, the
consumer may challenge the Commissioner’s decision by filing a petition for a writ of mandate
in superior court. If the court finds the rate to be illegal, the court prohibits the insurer from

using the rate going forward.

Since its enactment, the Department has interpreted Proposition 103 to allow a consumer to go
directly to court to challenge the legality of a rate regardless of whether the Commissioner
approved the rate. That position is founded on two provisions of Proposition 103:

“[A]ny person may initiate or intervene in any proceeding pcrmxtted or established
pursuant to this chapter, challenge any action of the commissioner under this article, and
enforce any provision of this article.” (Ins. Code § 1861.10(a) [emphasis added].)

“The business of insurance shall be subject to the laws of California applicable to any
other business, including, but not limited to, the Unruh Civil Rights Act (Sections 51 to
53, inclusive, of the Civil Code), and the antitrust and unfair business practices laws
(Parts 2 (commencing with Section 16600) and 3 (commencing with Section 17500) of
Division 7 of the Business and Professmns Code).” (Ins. Code § 1861.03(a) [emphasis
added].)

MacKay's conclusion that consumers must pursue a complaint process at the Department in lieu
of filing an original action in court conflicts with prior case law and previous interpretations by
the Department of Sections 1861.10(a) and 1861.03(a).

The court in MacKay concluded that two provisions of the 1947 McBride-Grunsky Insurance
Regulatory Act, (“McBride Act™), Ins, Code §§ 1860.1 and 1860.2, immunize insurers from
lawsuits challenging components of approved rate filings. However, the Department

consistently since enactment of Proposition 103 has taken the position that Sections 1860.1 and
1860.2 immunize insurers only for lawsuits alleging improper concerted activities authorized by -

Protecting California Consumers
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the Insurance Code; Sections 1860.1 and 1860.2 do not immunize insurers from lawsuits alleging
that an individual insurer’s rates or components of rates are illegal.

The court in MacKay referred to Walker v. Allstate Indemnity Co. (2000) 77 Cal. App.4th 750.
Walker held that the interplay of Proposition 103 and the immunity secticns of the McBride Act
preclude a direct lawsuit in court to challenge a rate, as distinct from a rating factor approved by
the Department. By its terms, Walker does not cover the situation here: Department approval of

a rating factor, as distinct from arate.

This Court’s Decision in Farmers. MacKay is inconsistent with Farmers Insurance Co. v,
Superior Court (1992) 2 Cal.4th 377. In Farmers, the Attorney General, acting on behalf of the
people, filed a lawsuit in Superior Court under Business and Professions Code Section 17200
alleging that Farmers violated Proposition 103 by (1) refusing to offer and sell good driver
discount policies to all qualified drivers; (2) refusing to offer qualified drivers a 20% good driver
discount; (3) using the absence of prior insurance as a criterion for determining eligibility for a
good driver discount and for ratemaking and premium setting; and (4) unfairly discriminating
against consumers in rates and premiums by not offering good driver discounts to all quahﬁcd
customers. (Farmers, supra, 2 Cal.4th at p. 490.)

The Court held that the Attorney General was permitted to bring a lawsuit directly in court. The
Court explained that the Attorney General’s Section 17200 claim is “originally cognizable in the
courts.” (Farmers, supra, 2 Cal.4th at p. 496 [internal quotation marks omitted] [emphasis
added].) However, because the complaint raised technical issues related to Proposition 103,
Farmers held that the trial court must stay the case and refer those issues to the Department for
consideration under the “primary jurisdiction” doctrine. (/d. at p. 503.)

The availability of a primary jurisdiction referral protects insurers’ interests. If a superior court
believes a case involves technical issues within the Commissioner’s expertise, the court may stay
the case and refer issues to the Commissioner for his input. On referral, the insurer may defend
an approved rate as legal. If the Commissioner agrees, he will so notify the court. The court will
have the benefit of the Commissioner’s input when it decides the case on conclusion of the

referral process.

The Insurance Commissioner’s Longstanding Position. For nearly 20 years the
Commissioner has advised this Court and the Courts of Appeal that consumers have a right to go
directly to court to assert violations of Proposition 103. For example:

* In 1991, Commissioner Garamendi sent a letter to the Court in Farmers, supra, 2
Cal.4th 487, supporting the right of consumers and the Attorney General to go to
court to assert violations of Proposition 103.

o In 2003, Commissioner Garamendi submitted an amicus brief to the Court of Appeal
in Donabedian v. Mercury Insurance Co. (2004) 116 Cal.App.4th 968. The Court of
Appeal quoted the Commissioner’s amicus brief with approval: “In enacting
Proposition 103, the voters vested the power to enforce the Insurance Code in the

Protecting California Consumers
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public as well as the Commissioner. As the plain text of Insurance Code Sections
1861.03 and 1861.10 make[s] clear, Proposition 103 established a private right of
action for [its] enforcement.” (Donabedian, supra, 116 Cal. App.4th at p, 982.)

Also in 2003, in an amicus brief filed in Poirer v. State Farm Mutual Automobile
Insurance Co. (2004) 2004 Cal. App. Unpub. LEXIS 9365, Commissioner
Garamendi explained that Insurance Code Sections 1860.1 and 1860.2 only immunize
concerted activity among insurers, not action by individual insurers in the form of rate
plans approved by the Commissioner. Commissioner Garamendi stated: “[A]n
original private right of action exists for violations of the Insurance Code, whether or
not the alleged violation concerns an insurer’s rate or class plan approved by the
Department.” - Attached is the portion of the Commissioner’s brief conveying that
position.

In 1999, Commissioner Quackenbush sent a letter to this Court requesting
depublication of VPS Management Inc. v. Pacific Rim Assurance Co., Case No.
B126145, California Court of Appeal, decision filed March 17, 1999. In VPS, the
Court of Appeal relied on Section 11758 of the Insurance Code, which is in an article
relating to workers compensation insurance rate making and is identical to Section
1860.1, to immunize a workers compensation insurer from a lawsuit alleging that it
inflated expenses in developing rates, resulting in excessive premiums. In its letter
requesting depublication, the Commissioner explained that Section 11758, like

- Section 1860.1, is designed solely to immunize against lawsuits alleging antitrust

violations: “The VPS decision incorrectly stretches the immunity that is provided by
Insurance Code Section 11758. The purpose of that section is to immunize insurers
and rating organizations from anti-trust laws so that they can act in concert to make
rates.” Commissioner Quackenbush’s 1999 letter is attached. The Court depublished
the decision. (VPS Mgmit. Inc. v, Pacific Rim Assur. Co., 1999 Cal. LEXIS 4209.)

IV. Conclusion

Because a conflict exists between MacKay, Farmers and other appellate decisions regarding the
interpretation of Proposition 103; and because for nearly 20 years the Department has interpreted
Proposition 103 in a manner inconsistent with MacKay, the Commissioner requests either
depublication of MacKay or that the Court sua sponte accept review of MacKay and issue a
decision clarifying the law in this area.

Respectfully submitted,

Ad

M. Cole

General Counsel

Attachments

Protecting California Consumers
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STATE OF CALIFORNIA : Dave Jones, Insurance Commissioner

DEPARTMENT OF INSURANCE
300 CAPITOL MALL, SUITE 1700

SACRAMENTO, CA 95814

(916) 492-3500

(916) 445-5280 (FAX)

www.insurance.ca.gov

By Hand Delivery

January 10, 2011

The Honorable Chief Justice Tani Cantil-Sakauye
and Associate Justices

Supreme Court of California

350 McAllister Street _

San Francisco, CA 94102-4797

Re: Request for Depublication of MacKay v. Superior Court (2010) 188 Cal. App.4th 1427

Dear Chief Justice Cantil-Sakauye and Associate Justices:

I write as the newly elected Insurance Commissioner of California. On November 19, 2010,
under the administration of my predecessor, Steve Poizner, the Department wrote a letter to the
Court requesting depublication of the MacKay decision. Iwrite to affirm that request. The
Court of Appeal’s decision in MacKay fails to give effect to the right conferred by Proposition
103 on consumers to go directly to court to seek redress when insurers violate the law.

cc: See attached proof of service.

Consumer Hotline (800) 927-HELP * Producer Licensing (800) 967-9331
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PROOF OF SERVICE

In Re MacKay v. Superior Court, Case Nos. B220469 & B223772,

California Court of Appeal, Second Appellate District, Division 3, Decision Filed
October 6, 2010

I am over the age of eighteen years and am not a party to this action. I am an employee of
the Department of Insurance, State of California, employed at 45 Fremont Street, 19th Floor, San
Francisco, California 94105. On January 10, 2011, I served the following document(s):

California Department of Insurance Letier dated January 10, 2010, to Superior
Court of California Request for Depublication of MacKay v. Superior Court
(2010) 188 Cal.App.4th 1427

on all persons hamed on the attached Service List, by the method of service indicated, as follows:

If U.S. MAIL is indicated, by placing on this date, true copies in sealed envelopes, addressed to
each person indicated, in this office’s facility for collection of outgoing items to be sent by mail
pursuant to Code of Civil Procedure Section 1013. I am familiar with this office’s practice of ,
collecting and processing documents placed for mailing by U.S. Mail. Under that practice,
outgoing items are deposited, in the ordinary course of business, with the U.S. Postal Service on
that same day, with postage fully prepaid, in the city and county of San Francisco, California.

If OVERNIGHT SERVICE is indicated, by placing on this date, true copies in sealed
envelopes, addressed to each person indicated, in this office’s facility for collection of outgoing
items for overnight delivery, pursuant to Code of Civil Procedure Section 1013. I am familiar
with this office’s practice of collecting and processing documents placed for overnight delivery.
Under that practice, outgoing items are deposited, in the ordinary course of business, with an
authorized courier or a facility regularly maintained by one of the following overnight services in
the city and county of San Francisco, California: Express Mail, UPS, Federal Express, or Golden
State overnight service, with an active account number shown for payment. '

If FAX SERVICE is indicated, by facsimile transmission this date to the fax number stated for
the person(s) so marked. _ '

If PERSONAL SERVICE is indicated, by hand delivery this date.
If EMAIL is indicated, by electronic mail transmission this date to the email address(es) listed.

If INTRA-AGENCY MAIL is indicated, by placing this date in a place designated for collection
for delivery by Department of Insurance intra-agency mail.

Executed this date at San Francisco, California. I declare under penalty of perjury under the laws
of the State of California that the above is true and correct.

Raquel Cano -
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SERVICE LIST

In Re MacKay v. Superior Court, Case Nos. B220469 & B223772,
California Court of Appeal, Second Appellate District, Division 3, Decision Filed

Bar!y

Mackay, Amber : Petitioner

Leacy, Jacqueline : Petitioner

21% Century Insurance
Company : Real Party in
Interest

ACLU Foundation of Northern
California, Inc. :
Pub/Depublication Requestor

ACLU Foundation of San
Diego & Imperial Counties,
Inc. : Pub/Depublication
Requestor

October 6, 2010

Attorney

Merak Eskigian, Esq.

Mark Goshgarian, Esq.
Goshgarian & Marshall
23901 Calabasas Road, #2073
Calabasas, CA 91302

Drew E. Pomerance, Esq.
Roxborough, Pomerance & Nye
5820 Canoga Avenue, Suite 250
Woodland Hills, CA 91367

Drew E. Pomerance, Esq.
Roxborough, Pomerance & Nye
5820 Canoga Avenue, Suite 250
Woodland Hills, CA 91367

Marina M. Karvelas, Esq.

Pirapat Sadikali Sindhuphak, Esq.

Steven H. Weinstein, Esq.

Kent R. Keller, Esq.

Bargen & Wolen

633 West Fifth Street, 47" Floor
Los Angeles, CA 90071

Kent R. Keller

Barger & Wolen, LLP

633 W. Fifth Street, 4" Floor
Los Angeles, CA

Richard A. Marcantonio
Public Advocates, Inc.

131 Steuart Street, Suite 300
San Francisco, CA 94105

Richard A. Marcantonio
Public Advocates, Inc.

131 Steuart Street, Suite 300
San Francisco, CA 94105

Method of
Service

U.S. MAIL
U.S. MAIL

U.S. MAIL

U.S. MAIL

U.S. MAIL

U.S. MAIL

U.S. MAIL

U.S. MAIL




O 0 N A AW -

NN N NN N —
® 3 & O 2 I 8B R B T ® 3 a>dr >0 2 3

ACLU Foundation of Southern
California, Inc. :
Pub/Depublication Requestor

Consumer Action :
Pub/Depublication Requestor

Consumer Federation of _
California : Pub/Depublication
Requestor

Consumer Watchdog :
Pub/Depublication Requestor
1750 Ocean Park Boulevard
Suite 200

Santa Monica, CA 90405

Consumers for Auto Reliability
and Safety : Pub/Depublication
Requestor

Consumers Union of the United
States : Pub/Depublication
Requestor

Disability Rights Educatlon &
Defense Fund :
Pub/Depublication Requestor

Equal Justice Society :
Pub/Depublication Requestor

Impact Fund :
Pub/Depublication Requestor

Richard A. Marcantonio
Public Advocates, Inc.

131 Steuart Street, Suite 300
San Francisco, CA 94105

Kathryn Marie Trepinski
Attorney at Law

509 S. Beverly Drive
Beverly Hills, CA 90212

Leslie Eileen Hurst

Blood Hurst & O’Reardon, LLP
600 “B” Street, Suite 1550

San Diego, CA 92101

Harvey J. Rosenfield, Esq.

Foundation for Taxpayer & Consumer
Rights

1750 Ocean Park Boulevard, Suite 200
Santa Monica, CA 90405

Kathryn Marie Trepinski
Aftorney at Law

509 S. Beverly Drive
Beverly Hills, CA 90212

Mark Savage

Consumer Union of the United States Inc.

1535 Mission Street
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