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259 DEERING'S CIVIL

other persons or circumstances, shall not be
affected thereby. [1977 ch 907 § 1.)

§ 1788.32. [Remedies cumulative: Ad-
ministrative regulations saved.] The reme-
dies provided herein are intended to be
cumulative and are in addition to any other

/v -/

§1790.4

procedures, rights, or remedies under any
other provision of law. The enactment of
this title shall not supersede existing admin-
istrative regulations of the Director of Con-
sumer Affairs except to the extent that those
regulations are inconsistent with the provi-
sions of this title. {1977 ch 907 § 1.]

TITLE 1.7
Consumer Warranties

Chapter . .

1. Consumer Warranty Protection. §§ 1790-1795.7. .
2. Standards For Warranty Work. §§ 1796, 1796.5

3. Mobilehome Warranties. §§ 1797-1797.5.

CHAPTER 1
Consumer Warranty Protection

. .Article

1. General Provisions. §§ 1790-1790.4.
2. Definitions. §§ 1791-1791.3.

3. Sale Warranties. §§ 1792-1795.7.

ARTICLE 1
General Provisions

§1790. Title.
§ 1790.1. Enforceability of waiver.
§ 1790.2. Severability.

§ 1790.3. Construction in case of conflict with Commercial Code.

§ 1790.4. Cumulative remedies.
Cal Forms-6:2, 24:1.

§ 1790. [Title.] This chapter may be
cited as the “Song-Beverly Consumer War-
ranty Act.” {1970 ch 1333 § 1.} Cal Jur 3d
Consumer and Borrower Protection Laws
§ 190; Cal Forms-6:102; Witkin Summary
(8th ed) pp 1128, 1277.

§ 1790.1. [Enforceability of waiver.] Any
waiver by the buyer of consumer goods of
the provisions of this chapter, except as
expressly provided in this chapter, shall be
deemed contrary to public policy and shall
be unenforceable and void. [1970 ch 1333
§ 1.] Cal Jur 3d Consumer and Borrower

Protection Laws § 195; Witkin Summary

(8th ed) pp 1150, 1220, 1278.

§ 1790.2. [Severability.} If any provision
of this chapter or the application thereof to
any person or circumstance is held unconsti-
tutional, such invalidity shall not affect other
provisions or applications of this chapter

which can be given effect without the invalid

provision or application, and to this end the
rovisions of this chapter are severable.
1970 ch 1333 § 1]

§ 1790.3. [Construction in case of con-
flict with Commercial Code.] The provisions
of this chapter shall not affect the rights and
obligations of parties determined by refer-
ence to the Commercial Code except that,
where the provisions of the Commercial
Code conflict with the rights guaranteed to
buyers of consumer goods under the provi-
sions of this chapter, the provisions of this
chapter shall prevail. {1970 ch 1333 § 1.] C&J
Jur 3d Consumer and Borrower Protection
Laws § 190, Cal Forms-24:3; Witkin Sum-
mary (8th ed) p 1128. :

§ 1790.4, [Cumulative remedies.] ‘The
remedies provided by this chapter are cumu-
lative and shall not be construed as restrict-
ing any remedy that is otherwise available,
and, in particular, shall not be construed to
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§ 17904 _ " DEERING'S CIVIL 260

supplant the provisions of the Unfair Prac-
tices Act. {1971 ch 1523 § 1, operative Janu-
ary 1, 1972; 1976 ch 416 § 1.} Cal Jur 3d

Consumer and Borrower Protection Laws
§ 190; Witkin Summary (8th ed) p 1219.

ARTICLE 2
Definitions

§ 1791. Definitions.

§ 1791.1. “Implied warranty of merchantability”: “Implied warranty of fitness.”

§ 1791.2. “Express warranty”.
§ 1791.3. “As is™: “With all faults”.

§1791. [Definitions.] As used in this
chapter:

(a) “Consumer goods” means any new
product or part thereof that is used or
bought for use primarily for personal, fam-
ily, or household purposes, except for cloth-
ing and consumables. “Consumer goods”
shall include new and used assistive devices
sold at retail.

(b) “Buyer” or “retail buyer” means any

individual who buys consumer goods from a
person engaged in the business of manufac-
turing, distributing, or selling such goods at
retail. As used in this subdivision, “person”
means any individual, partnership, corpora-
tion, association, or other legal entity which
engages in any such business.

(c) “Clothing” means any wearing ap-
parel, worn for any purpose, including under
and outer garments, shoes, and accessories
composed primarily of woven material, natu-
ral or synthetic yamn, fiber, or leather or
similar fabric. :

(d) *“Consumables” means any product
which is intended for consumption by indi-
viduals, or use by individuals for purposes. of
personal care or in the performance of ser-
vices ordinarily rendered within the house-
hold, and which usually is consumed or
expended in the course of such consumption
or use.

(¢) “Distributor” means any individual,
partnership, corporation, association, or
other legal relationship which stands be-
tween the manufacturer and the retail seller
in purchases, consignments, or contracts for
sale of consumer goods.

(f) “Independent repair or service facility”
or “independent service dealer” means any
individual, partnership, corporation, associa-
tion, or other legal entity, not an employee
or subsidiary of a manufacturer or distribu-
tor, which engages in the business of servic-
ing and repairing consumer goods.

(g) “Manufacturer” means any individual,
partnership, corporation, association, or

other legal relationship which manufactures,
assembles, or produces consumer goods..

(h) “Place of business” means, for the
purposes of any retail seller that sells con-
sumer goods by catalog or mail order, the
distribution point for such goods.

(i) “Retail seller,” “seller,” or “retailer”
means any individual, partnership, corpora-
tion, association, or other legal relationship
which engages in the business of selling
consumer goods to retail buyers.

(i) “Return to the retail seller” means, for
the purposes of any retail seller that sells
consumer goods by catalog or mail order,
the retail seller’s place of business, as defined
in subdivision (h).

(k) *“Sale” means (1) the passing of title '

from the seller to the buyer for a price, or
(2) a consignment for sale.

(1) “Service contract™ means a contract in
writing to perform, over a fixed period of

time or for a specified duration, services -

relating to the maintenance or repair of a
consumer product.

(m) “Assistive device” means any instru-
ment, apparatus, or contrivance, including
any component or part thereof or accessory
thereto, which is used or intended to be
used, to assist a physically disabled person in
the mitigation or treatment of an injury or
disease or to assist or affect or replace the
structure or any function of the body of a
physically disabled person.

(n) “Catalogue or similar sale” means a
sale in which neither the seller nor any
employee or agent of the seller nor any

. person related to the seller nor any person

with a financial interest in the sale partici-
pates in the diagnosis of the buyer's condi-
tion or in the selection or fitting of the
device. {1970 ch 1333 § 1; 1971 ch 1523 § 2,
operative January 1, 1972; 1976 ch 416
§ 1.5; 1977 ch 598 § 1; 1979 ch 1023 §1.)
Cal Jur 3d Consumer and Borrower Protec-
tion Laws §§ 191, 201: Cal Forms-6:102.
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261 DEERING'S CIVIL ' §1792

24:2, 24:37. Witkin Summary (8th ed) pp
1129, 1154.

§1791.1. [“Implied warranty of mer-
chantability”: “Implied warranty of fit-
ness.”] As used in this chapter:

(a) “Implied warranty of merchantability”
or “implied warranty that goods are mer-
chantable™ means that the consumer goods
meet each of the following:

(1) Pass without objection in the trade
under the contract description.

(2) Are fit for the ordinary purposes for
which such goods are used.

(3) Are adequately contained, packaged,
and labeled.

(4) Conform to the promises or affirma-
tions of fact made on the container or label.

(b) “Implied warranty of fitness” means
(1) that when the retailer, distributor, or
manufacturer has reason to know any partic-
ular purpose for which the consumer goods
are required, and further, that the buyer is
relying on the skill and judgment of the
seller to select and furnish suitable goods,
then there is an implied warranty that the
goods shall be fit for such purpose and (2)
that when there is a sale of an assistive
device sold at retail in this state, then there
is an implied warranty by the retailer that
the device is specifically fit for the particular
needs of the buyer. '

(c) The duration of the implied warranty
of merchantability and where present the
implied warranty of fitness shall be coexten-
sive in duration with an express warranty
which accompanies the consumer goods,
provided the duration of the express war-
ranty is reasonable; but in no event shall
such implied warranty have a duration of
less than 60 days nor more than one year

following the sale of new consumer goods to -

a retail buyer. Where no duration for an
express warranty is stated with respect to
consumer goods, or parts thereof, the dura-
tion of the implied warranty shall be the
maximum period prescribed above.

(d) Any buyer of consumer goods injured

by a breach of the implied warranty of

merchantability and where applicable by a
breach of the implied warranty of fitness has

the remedies provided in Chapter 6 (com-

mencing with Section 2601) and Chapter 7
(commencing with Section 2701) of Division
2 of the Commercial Code, and, in any
action brought under such provisions, Sec-
tion 1794 of this chapter shall apply. [1970
ch 1333 §1; 1971 ch 1523 §3, operative
January 1, 1972; 1978 ch 991 §2; 1979 ch
1023 § 1.5.] Cal Jur 3d Consumer and Bor-
rower Protection Laws §§ 192, 193, 194,
203; Cal Forms-24:1, 24:2; Witkin Summary
(8th ed) pp 1138, 1139, 1140, 1154.

§ 1791.2. [“Express warranty”.] (a) “Ex-
press warranty” means:

(1) A written statement arising out of a
sale to the consumer of a consumer good
pursuant to which the manufacturer, distrib-
utor, or retailer undertakes to preserve or
maintain the utility or performance of the
consumer good or provide compensation if
there is a failure in utility or performance;

or

(2) In the event of any sample or model,
that the whole of the goods conforms to
such sample or model.

(b) It is not necessary to the creation of
an express warranty that formal words such
as “warrant” or ‘“guarantee” be used, but if
such words are used then an express war-
ranty is created. An affirmation merely of
the value of the goods or a statement pur-
porting to be merely an opinion or commen-
dation of the goods does not create a war-
ranty.

(c) Statements or representations such as
expressions of general policy concerning cus-
tomer satisfaction which are not subject to
any limitation do not create an express
warranty. [1970 ch 1333 §1; 1978 ch 991
§ 2.5.) Cal Jur 3d Consumer and Borrower
Protection Laws §196; Cal Forms-24:2,
24:12, 24:31; Witkin Summary (8th ed) pp
1131, 1132, 1133, 1136.

§1791.3. [“As is”: “With all faults”.] As
used in this chapter, a sale *“as is” or *‘with
all faults” means that the manufacturer,
distributor, and retailer disclaim all implied
warranties that would otherwise attach to
the sale of consumer goods under the provi-
sions of this chapter. [1970 ch 1333 § 1.] Ca/
Jur 3d Consumer and Borrower Protection
Laws § 195; Cal Forms-24.:2.

ARTICLE 3
Sale Warranties

§1792. Implied warranties: Manufacturer's warranty of merchantability.
§ 1792.1. Manufacturer’s warranty of fitness for particular purpose.
§ 1792.2. Retailer's or distributor’s warranty of fitness for particular purpose.
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§ 1792 DEERING'S CIVIL ‘ 262

§ 1792.3. When waiver allowed.

§ 1792.4. Disclaimer: Contents of written notice: Catalog sales.

§ 1792.5. Effective waiver.
§1793.  Express warranties.

§ 1793.02. Assistive devices sold at retail: Requisite warranty: Nonexclusiveness of rights and

remedies provided.

§ 1793.05. Vehicle manufacturers altering new

ity.
§ 1793.1. Contents of written notice.

vehicles into housecars: Warranty responsibil-

§ 1793.2. Duty of manufacturer making express warranty: Service and repair facilities, and
servicing and repairing nonconforming goods: Buyer's delivery or notice, and
transportation of goods to facility: Replacement of goods or reimbursement

therefor.

§ 1793.3. Same: Buyer’s remedies in absence of service and repair facilities: Option of retail
seller to provide service or repair: Manufacturer to provide notice of buyer's

courses of action.

§ 1793.35. Same: Replacement of or reimbursement for clothing or consumables.

§ 1793.4. Time for buyer to exercise option for service and repair.

§ 1793.5. Same: Manufacturer’s liability to retailer on failing to maintain service facilities.

§ 1793.6. Same: Manufacturer’s liability to independent service man performing services or

incurring obligations.

§ 1794.  Buyer’s right to damages: Treble damages: Attorneys® fees.

§ 1794.1. Damages recoverable by retail seller and independent serviceman.
§ 1794.2. When triple damages provisions inapplicable.

§ 1794.3. Effect of unauthorized or unreasonable use of goods.

§ 1794.4. Service contract.
§ 1794.5. Alternative suggestions for repair.

§1795.  Liability of one, other than manufacturer, making express warranty.

§ 1795.1. Components of air conditioning system.

§ 1795.5. Obligation of distributor or retail seller of used consumer goods on making express
warranties: Duration of implied warranties.

§ 1795.6. Tolling the warranty period.

§ 1795.7. Effect of tolling on manufacturer’s liability.

Cal Forms-24:31.

§ 1792, [Implied warranties: Manufac-
turer’s warranty of merchantability.] Unless
disclaimed in the manner prescribed by this
chapter, every sale of consumer goods that
are scld at retail in this state shall be accom-
panied by the manufacturer’s and the retail
seller’s implied warranty that the goods are
merchantable. The retail seller shall have a
right of indemnity against the manufacturer
in the amount of any liability under this
-section. [1970 ch 1333 § 1; 1971 ch 1523 § 4,
operative January 1, 1972; 1978 ch 991 §3.]
Cal Jur 3d Consumer and Borrower Protec-

tion Laws §192; Cal Forms-6:102, 24:1,

24:21; Witkin Summary (8th ed) pp 1138,
1154,

§ 1792.1. [Manufacturer’s warranty of
fitness for particular purpose.] Every sale of
consumer goods that are sold at retail in this
state by a manufacturer who has reason to

know at the time of the retail sale that the
goods are required for a particular purpose
and that the buyer is relying on the manu-
facturer’s skill or judgment to select or
furnish suitable goods shall be accompanied
by such manufacturer’s implied warranty of
fitness. [1970 ch 1333 § 1; 1971 ch 1523 § 5,
operative January 1, 1972; 1978 ch 991 §4.]

Cal Jur 3d Consumer and Borrower Protec- .

tion Laws § 193; Vitkin Summary (8th ed)
Pp 1140, 1154.

§ 1792.2. [Retailer’s or distributor’s war-
ranty of fitness for particular purpose.] (a)
Every sale of consumer goods that are sold
at retail in this state by a retailer or distribu-
tor who has reason to know at the time of
the retail sale that the goods are required for
a particular purpose, and that the buyer is
relying on the retailer’s or distributor’s skill
or judgm:nt to select or furnish suitable
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263 DEERING'S CIVIL

goods shall be accompanied by such retail-
er's or distributor’s implied warranty that
the goods are fit for that purpose.

(b) Every sale of an assistive device sold
at retail in this state shall be accompanied
by the retail seller's implied warranty that
the device is specifically fit for the particular
needs of the buyer. {1970 ch 1333 § I; 1971
ch 1523 § 6, operative January 1, 1972; 1978
ch 991 §5; 1979 ch 1023 §2.) Cal Jur 3d
Consumer and Borrower Protection Laws
§193; Cal Forms-24:1; Witkin Summary
(8th ed) p 1140.

- §1792.3. [When waiver allowed.] No im-
plied warranty of merchantability and,
where applicable, no implied warranty of
fitness shall be waived, except in the case of
a sale of consumer goods on an “‘as is” or
“with all faults” basis where the provisions
of this chapter affecting *‘as is” or *“‘with all
faults” sales are strictly complied with.
[1970 ch 1333 §1.] Cal Jur 3d Consumer
and Borrower Protection Laws § 195; Cal
Forms-24:1; Witkin Summary (8th ed) pp
1148, 1150.

§ 17924, [Disclaimer: Contents of writ-
ten notice: Catalog sales.] (a) No sale of
goods, governed by the provisions of this
chapter, on an “as is * or “with all faults”

basis, shall be effective to disclaim the im- -

plied warranty of merchantability or, where
applicable, the implied warranty of fitness,
unless a conspicuous writing is attached to
the goods which clearly informs the buyer,
prior to the sale, in simple and concise
language of each of the following:

(1) The goods are being sold on an “as
is” or “with all faults” basis.

(2) The entire risk as to the quality and
performance of the goods is with the buyer.

(3) Should the goods prove defective fol-
lowing their purchase, the buyer and not the
manufacturer, distributor, or retailer as-
sumes the entire cost of all necessary servic-
ing or repair.

(b) In the event of sale of consumer goods
by means of a mail order catalog, the cata-
log offering such goods shall contain the
required writing as to each item so offered in
lieu of the requirement of notification prior
to the sale. [1970 ch 1333 § 1; 1971 ch 1523
§ 6.5, operative January 1, 1972.) Cal Jur 3d
Consumer and Borrower Protection Laws
§ 195; Cal Forms-24:1, 24:11; Witkin Sum-
mary (8th ed) p 1148.

§ 1792.,5. [Effective waiver.) Every sale
of goods that are governed by the provisions

§ 1793.02

of this chapter, on an *“as is” or “with all
faults” basis, made in compliance with the
provisions of this chapter, shall constitute a
waiver by the buyer of the implied warranty
of merchantability and, where applicable, of
the implied warranty of fitness. [1970 ch
1333 §1; 1971 ch 1523 §6.5, operative
January 1, 1972.] Cal Jur 3d Consumer and
Borrower Protection Laws §195; Cal
Forms-24:1, 24:21; Witkin -Summary (8th
ed) p 1148.

§ 1793. [Express warranties.] Except as
provided in Section 1793.02, nothing in this
chapter shall affect the right of the manufac-
turer, distributor, or retailer to make express
warranties with respect to consumer goods.
However, a manufacturer, distributor, or
retailer, in transacting a sale in which ex-
press warranties are given, may not limit,
modify, or disclaim the implied warranties
guaranteed by this chapter to the sale of
consumer goods. [1970 ch 1333 § 1; 1971 ch
1523 § 7, operative January 1, 1972; 1978 ch
991 §6; 1979 ch 1023 §3.] Cal Jur 3d
Consumer and Borrower Protection Laws
§§ 195, 196; Cal Forms-6:102, 24:1, 24:12;
Witkin Summary (8th ed) p 1148.

§ 1793.02. [Assistive devices sold at re-
tail: Requisite warranty: Nonexclusiveness
of rights and remedies provided.] (a) All new
and used assistive devices sold at retail in
this state shall be accompanied by the retail
seller’s written warranty which shall contain
the following language: “This assistive de-
vice is warranted tc be specifically fit for the
particular. needs of you, the buyer. If the
device is not specifically fit for your particu-
lar needs, it may be returned to the seller
within 30 days of the date of actual receipt
by you or completion of fitting by the seller,
whichever occurs later. If you return the
device, the seller will either adjust or replace
the device or promptly refund the total
amount paid. This warranty does not affect
the protections and remedies you have under
other laws.” In lieu of the words *30 days™

the retail seller may specify any longer pe- -

riod.

(b) The language prescribed in subdivision
(a) shall appear on the first page of the
warranty in at least 10-point bold type. The
warranty shall be delivered to the buyer at
the time of the sale of the device.

(c) If the buyer returns the device wuhm
the period specified in the written warranty,
the seller shall, without charge and within a
reasonable time, adjust the device or, if
appropriate, replace it with a device that is
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§1793.02

specifically fit for the particular needs of the
buyer. If the seller does not adjust or replace
the device so that it is specifically fit for the
particular needs of the buyer, the seller shall
promptly refund to the buyer the total
amount paid, the transaction shall be
deemed rescinded, and the seller shall
promptly return to the buyer all payments
and any assistive device or other considera-
tion exchanged as part of the transaction
and shall promptly cancel or cause to be
cancelled all contracts, instruments, and se-
curity agreements executed by the buyer in
connection with the sale. When a sale is
rescinded under this section, no charge, pen-
alty, or other fee may be imposed in connec-
tion with the purchase, fitting, financing, or
return of the device. (d) With respect to the
retail sale of an assistive device to an indi-
vidual, organization, or agency known by
the seller to be purchasing for the ultimate
user of the device, this section and subdivi-
sion (b) of Section 1792.2 shall be construed
to require that the device be specifically fit
for the particular needs of the uitimate user.

(¢) This section and subdivision (b) of
Section 1792.2 shall not apply to any sale of
an assistive device which is a catalogue or
similar sale or which involves a retail sale
price of less than fifteen dollars ($15).

() The rights and remedies of the buyer
under this section and subdivision (b) of
Section 1792.2 are not subject to waiver
under Section 1792.3. The rights and reme-
dies of the buyer under this section and
subdivision (b) of Section 1792.2 are cumula-
tive, and shall not be construed to affect the
obligations of the retail seller or any other
party or to supplant the rights or remedies
of the buyer under any other section of this
chapter or under any other law or instru-
ment.

(g) Section 1795.5 shall not apply to a sale
of used assistive devices, and for the pur-
poses of the Song-Beverly Consumer War-
ranty Act the buyer of a used assistive
device shall have the same rights and reme-
dies as the buyer of a new assistive device.

(h) The language in subdivision (a) shall
not constitute an express warranty for pur-

poses of Sections 1793.2 and 1793.3. {1979

ch 1023 §4.)

§ 1793.05. [Vehicle manufacturers alter-
ing new vehicles into housecars: Warranty
responsibility.] Vehicle manufacturers who
alter new vehicles into housecars shall, in
addition to any new product warranty, as-
sume any warranty responsibility of the orig-

DEERING'S CIVIL 264

inal vehicle manufacturer for any and all
components of the finished product which
are, by virtue of any act of the alterer, no
longer covered by the warranty issued by the
original vehicle manufacturer. [1977 ch 873
§ 1, operative July 1, 1978.]

§ 1793.1. [Contents of written notice.]
(2) (1) Every manufacturer, distributor, or
retailer making express warranties with re-
spect to consumer goods shall fully set forth
such warranties in readily understood lan-
guage and clearly identify the party making
such express warranties. .

(2) Every work order or repair invoice for
warranty repairs or service shall clearly and
conspicuously incorporate in 10-point bold-
face type the following statement on the face
of such work order or repair invoice or on
an attachment to the work order or repair
invoice: A buyer of this product in Califor-

nia has the right to have this product ser- -

viced or repaired during the warranty pe-
riod. The warranty period will be extended
for the number of whole days that the
product has been out of the buyer’s hands
for warranty repairs. If a defect exists within
the warranty period, the warranty will not
expire until the defect has been fixed. The
warranty period will also be extended if the
warranty repairs have not been performed
due to delays caused by circumstances be-
yond the control of the buyer, or if the
warranty repairs did not remedy the defect
and the buyer notifies the manufacturer or
seller of the failure of the repairs within 60
days after they were completed. If, after a
reasonable number of attempts, the defect
has not been fixed, the buyer may return this
product for a replacement or a refund sub-
ject, in either case, to deduction of a reason-
able charge for usage. This time extension
does not affect the protections or remedies
the buyer has under other laws.

A copy of the work order or repair in-
voice and any attachment thereto shall be
presented to the buyer at the time that
warranty service or repairs are made.

(b) Every manufacturer, distributor, or
retailer making express warranties and who
elects to maintain service and repair facilities
within this state pursuant to the provisions
of this chapter shall:

(1) At the time of sale, provide the buyer
with the name and address of each such
service and repair facility within this state;
or

(2) At the time of the sale, provide the
buyer with the name and address and tele-
phone number of a service and repair facility
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265 DEERING'S CIVIL §1793.2

central directory within this state, or the
toll-free telephone number of a service and
repair facility central directory outside this
state. It shall be the duty of the central
directory to provide, upon inquiry, the name
and address of the authorized service and
repair facility nearest the buyer; or

(3) Maintain at the premises of retail
sellers of the warrantor’s consumer goods a
current listing of such warrantor’s autho-
rized service and repair facilities, or retail
sellers to whom the consumer goods are to
be returned for service and repair, whichever
is applicable, within this state. It shall be the
duty of every retail seller provided with such
a listing to provide, on inquiry, the name,
address, and telephone number of the near-
est authorized service and repair facility, or

the retail seller to whom the consumer

goods are to be returned for service and
repair, whichever is applicable. [1970 ch
1333 §1; 1971 ch 1523 § 8, operative Janu-
ary 1, 1972; 1972 ch 1293 § 1; 1980 ch 394
§ 1.) Cal Jur 3d Consumer and Borrower
Protection Laws §§ 196, 197; Cal Forms-
2;;71} 24:12; Witkin Summary (8th ed) p

§ 1793.2. [Duty of manufacturer making
express warranty: Service and repair facili-
ties, and servicing and repairing noncon-
forming goods: Buyer's delivery or notice,
and transportation of goods to facility: Re-
placement of goods or reimbursement there-
for.] (a) Every manufacturer of consumer
goods sold in this state and for which the
n}llarlllufacturer has made an express warranty
shall:

(1) Maintain in this state sufficient service
and repair facilities reasonably close to all
areas where its consumer goods are sold to
carry out the terms of such warranties or
designate and authorize in this state as ser-
vice and repair facilities independent repair
or service facilities reasonably close to all
areas where its consumer goods are sold to
carry out the terms of such warranties.

As a means of complying with paragraph
(1) of this subdivision, a manufacturer shall
be permitted to enter into warranty service
contracts with independent service and re-
pair facilities. The warranty service contracts
may provide for a fixed schedule of rates to
be charged for warranty service or warranty
repair work, however, the rates fixed by
such contracts shall be in conformity with
the requirements of subdivision (c) of Sec-
tion 1793.3. The rates established pursuant
to subdivision (c) of Section 1793.3, between

the manufacturer and the independent ser-
vice and repair facility, shall not preclude a
good-faith discount which is reasonably re-
lated to reduced credit and general overhead
cost factors arising from the manufacturer's
payment of warranty charges direct to the
independent service and repair facility. The
warranty service contracts authorized by this
paragraph shall not be executed to cover a
period of time in excess of one year.

(2) In the event of a failure to comply
with paragraph (1) of this subdivision, be
subject to the provisions of Section 1793.5.

(b) Where such service and repair facilities
are maintained in this state and service or
repair of the goods is necessary because they
do not conform with the applicable express
warranties, service and repair shall be com-
menced within a reasonable time by .the
manufacturér or its representative in_ this
state. Unless the buyer agrees in writing to
the contrary, the goods must be serviced or
repaired so as to conform to the applicable
warranties within 30 days. Delay caused by
conditions beyond the control of the manu-
facturer or his representatives shall serve to
extend this 30-day requirement. Where such
delay arises, conforming goods shall be ten-
dered as soon as _possible following termina-
tion of the condition giving rise to the.delay.

(c) It shall be the duty of the buyer to
deliver nonconforming goods to the manu-
facturer's service and repair facility within
this state, unless, due to reasons of size and
weight, or method of attachment, or method
of installation, or nature of the nonconform-
ity, such delivery cannot reasonably be ac-
complished. Should the buyer be unable to
effect return of nonconforming goods for any
of the above reasons, he shall notify the
manufacturer or its nearest service and re-
pair facility within the state. Written notice
of nonconformity to the manufacturer or its
service and repair facility shall constitute
return of the goods for purposes of this
section. Upon receipt of such notice of non-
conformity _the manufacturer shall, at its
option,_service_or_repair the goods at the
buyer's residence, or pick up the goods for
service and repair, or arrange for transport-
ing the goods to its service and repair facil-

. ity. All reasonable costs of transporting the
goods when, pursuant to the above, a buyer”

is unable to effect return shall be at the
manufacturer’s expense. The reasonable
costs of transporting nonconforming goods
after delivery to the service and repair facil-

ity until return of the goods to the buyer

shall be at the manufacturer’s expense.
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(d) Should the manufacturer or its repre-
sentative in this state be unable to service or
repair the goods to conform to the applica-
ble express warranties after a reasonable
number of attempts, the manufacturer shall
either replace the goods or reimburse the
buyer in an amount equal to the purchase
price paid by the buyer, less’ that amount
directly attributable to use by the buyer
. prior to the discovery of the nonconformity.

[1970 ch 1333 § 1; 1971 ch 1523 §9, opera-
tive January 1, 1972; 1976 ch 416 §2; 1978
ch 991 §7.) Cal Jur 3d Consumer and
Borrower Protection Laws §§ 197, 198, 199;
Cal Forms-24:15, 24:22, 24:23, 24:24; Witkin
Summary (8th ed) p 1277.

§ 1793.3. [Same: Buyer’s remedies in ab-
sence of service and repair facilities: Option
of retail seller to provide service or repair:
Manufacturer to provide notice of buyer’s
courses of action.] If the manufacturer of
consumer goods sold in this state for which
the manufacturer has made an express war-
ranty does not provide service and repair
facilities within this state pursuant to subdi-
vision (a) of Section 1793.2, the buyer of
such manufacturer’s nonconforming  goods
may follow the course of action prescribed
in either subdivision (a), (b), or (c), below,
as follows:

(a) Return the nonconforming consumer
goods to the retail seller thereof. The retail
seller shall do one of the following:

(1) Service or repair the nonconforming
goods to conform to the applicable war-
ranty. o
(2) Direct the buyer to a reasonably close
independent repair or service facility willing
to accept service or repair under this section.

(3) Replace the nonconforming goods with
goods that are identical or reasonably equiv-
alent to the warranted goods.

(4) Refund to the buyer the original pur-
chase price less that amount directly attrib-
utable to use by the buyer prior to the
discovery of the nonconformity.

(b) Return the nonconforming consumer
goods to any retail seller of like goods of the
same manufacturer within this state who
fnay do one of the following:

(1) Service or repair the nonconforming .

goods to conform to the applicable war-
ranty.

(2) Direct the buyer to a reasonably close
independent repair or service facility willing
to accept service or repair under this section.

(3) Replace the nonconforming goods with
goods that are identical or reasonably equiv-
alent to the warranted goods.
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(4) Refund to the buyer the original pur-
chase price less that amount directly attrib-
utable to use by the buyer prior to the
discovery of the nonconformity.

(c¢) Secure the services of an independent
repair or service facility for the service or
repair of the nonconforming consumer
goods, when service or repair of the goods
can be economically accomplished. In that
event the manufacturer shall be liable to the
buyer, or to the independent repair or ser-
vice facility upon an assignment of the buy-
er’s rights, for the actual and reasonable cost
of service and repair, including any cost for
parts and any reasonable cost of transporting
the goods or parts, plus a reasonable profit.
It shall be a rebuttable presumption affecting
the burden of producing evidence that the
reasonable cost of service or repair is an
amount equal to that which is charged by
the independent service dealer for like ser-
vices or repairs rendered to service or repair
customers who are not entitled to warranty
protection. Any waiver of the liability of a
manufacturer shall be void and unenforcea-
ble.

The course of action prescribed in this
subdivision shall be available to the buyer
only after the buyer has followed the course
of action prescribed in either subdivision (a)
or (b) and such course of action has not
furnished the buyer with appropriate relief.
In no event, shall the provisions of this
subdivision be available to the buyer with
regard to consumer goods with a wholesale
price to the retailer of less than fifty dollars
($50). In no event shall the buyer be respon-
sible or liable for service or repair costs
charged by the independent repair or service
facility which accepts service or repair of
nonconforming consumer goods under this
section. Such independent repair or service
facility shall only be authorized to hold the
manufacturer liable for such costs.

(d) A retail seller to which any noncon-
forming consumer good is returned pursuant

to subdivision (a) or (b) shall have the

option of providing service or repair itself or
directing the buyer to a reasonably close
independent repair or service facility willing
to accept service or repair under this section.
In the event the retail seller directs the
buyer to an independent repair or service
facility, the mnaufacturer shall be liable for
the reasonable cost of repair services in the
manner provided in subdivision (c).

(¢) In the event a buyer is unable to
return nonconforming goods to the retailer
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due to reasons of size and weight, or method
of attachment, .or method installation, or
nature ‘of the nonconformity, the buyer shall
give notice of the nonconformity to the
retailer. Upon receipt of such notice of non-
conformity the retailer shall, at its option,
service or repair the goods at the buyer’s
residence, or pick up the goods for service or
repair, or arrange for transporting the goods
to its place of business. The reasonable costs
of transporting the goods shall be at the
retailer's expense. The retailer shall be enti-
tled to recover all such reasonable costs of
transportation from the manufacturer pursu-
ant to Section 1793.5. The reasonable costs
of transporting nonconforming goods after
delivery to the retailer until return of the
goods to the buyer, when incurred by a
retailer, shall be recoverable from the manu-
facturer pursuant to Section 1793.5. Written
notice of nonconformity to the retailer shall
constitute return of the goods for the pur-
poses of subdivisions (a) and (b).

() The manufacturer of consumer goods
with a wholesale price to the retailer of fifty
dollars ($50) or more for which the manu-
facturer has made express warranties shall
provide written notice to the buyer of the
courses of action available .to him under
subdivision (a), (b), or (c). [1970 ch 1333
§ 1; 1971 ch 1523 § 10, operative January 1,
1972; 1976 ch 416 § 3; 1978 ch 991 § 8.) Ca/
Jur 3d Consumer and Borrower Protection
Laws §§ 190, 199, 200; Cal Forms-24:15,
24:23; Witkin Summary (8th ed) pp 1224,
1278.

§ 1793.35. [Same: Replacement of or re-
imbursement for clothing or consumables.]
(2) Where the retail sale of clothing or
consumables is accompanied by an express
warranty and such items do not conform
with the terms of the express warranty, the
buyer thereof may return the goods within
30 days of purchase or the period specified
in the warranty, whichever is greater. The
manufacturer may, in the express warranty,
direct the purchaser to return nonconform-
ing goods to a retail seller of like goods of
the same manufacturer for replacement.

(b) When clothing or consumables are

returned to a retail seller for the reason that

they do not conform 10 an express warranty,
the retailer shall replace the nonconforming
goods where the manufacturer has directed
replacement in the express warranty. In the
event the manufacturer has not directed
replacement in the express warranty, the
retailer may replace the nonconforming

§1793.5

goods or reimburse the buyer in an amount

_equal to the purchase price paid by the

buyer for the goods, at the option of the
retailer. Costs of reimbursement or replace-
ment are recoverable by a retailer from the
manufacturer in the manner provided in
Section 1793.5. o

(c) Where the retail sale of draperies is
not accompanied by an express warranty
and the sale of such draperies is accompa-
nied by a conspicuous writing disclaiming
the retailer’s implied warranty of merchanta-
bility on the fabric, the retailer’s implied
warranty of merchantability shall not apply
to the fabric. [1971 ch 1523 § 10.5, operative
January 1, 1972; 1978 ch 991 § 8.5.) Cal Jur
3d Consumer and Borrower Protection’ Laws
§§ 201, 202; Cal Forms-24:37; Witkin Sum-
mary (8th ed) pp 1129, 1278.

§ 1793.4. [Time for buyer to exercise
option for service and repair.] Where an
option is exercised in favor of service and
repair under Section 1793.3, such service
and repair must be commenced within a
reasonable time, and, unless the buyer agrees
in writing to the contrary, goods conforming
to the applicable express warranties shall be
tendered within 30 days. Delay caused by
conditions beyond the control of the retail
seller or his representative shall serve to
extend this 30-day requirement. Where such
a delay arises, conforming goods shall be
tendered as soon as possible following termi-
nation of the condition giving rise to the
delay. [1970 ch 1333 § 1; 1971 ch 1523 § 11;
1978 ch 991 § 9.] Cal Jur 3d Consumer and
Borrower Protection Laws §200; Cal
Forms-24:24; Witkin Summary (8th ed) p
1278.

§ 1793.5. [Same: Manufacturer’s Iiabilfty
to retailer on failing to maintain service
facilities.] Every manufacturer making ex-
press warranties who does not prov!dc ser-
vice and repair facilities within this state
pursuant to subdivision (a) of Section !793.2
shall be liable as prescribed in this section to
every retail seller of such man'ui_'acturers
goods who incurs obligations in giving effect
to the express warranties that accompany
such manufacturer’s consumer goods. The
amount of such liability shall be determined
as follows: L

(a) In the event of replacement, in an
amount equal to the actual cost to the retail
seller of the replaced goods, and cost of
transporting the goods, if such costs are
incurred plus a reasonable handling charge.

(b) In the event of service and repair, In
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an amount equal to that which would be
received by the retail seller for like service
rendered to retail consumers who are not
entitled to warranty protection, including
actual and reasonable costs of the service
and repair dnd the cost of transporting the
goods, if such costs are incurred, plus a
reasonable profit.

(c) In the event of reimbursement under
subdivision (a) of Section 1793.3, in an
amount equal to that reimbursed to the
buyer, plus a reasonable handling charge.
[1970 ch 1333 § 1; 1971 ch 1523 § 2, opera-
tive January 1, 1972.} Cal Jur 3d Consumer
and Borrower Protection Laws § 200; Wit-
kin Summary (8th ed) p 1278.

§ 1793.6. [Same: Manufacturer’s liability
to independent service man performing ser-
vice or incurring obligations.] Except as
otherwise provided in the terms of a war-
ranty service contract, as specified in subdi-
vision (a) of Section 1793.2, entered into
between 2 manufacturer and an independent
service and repair facility, every manufac-
turer making express warranties whose con-
sumer goods are sold in this state shall be
liable as prescribed in this section to every
independent serviceman who performs ser-
vices or incurs obligations in giving effect to
the express warranties that accompany such
manufacturer’s consumer goods whether the
independent serviceman is acting as an au-
thorized service and repair facility desig-
nated by the manufacturer pursuant to para-
graph (1) of subdivision (a) of Section
1793.2 or is acting as an independent ser-
viceman pursuant to subdivisions (c) and (d)
of Section 1793.3. The amount of such liabil-
ity shall be an amount equal to the actual
and reasonable costs of .the service and re-
pair, including any cost for parts and any
. reasonable cost of transporting the goods or
- parts, plus a reasonable profit. It shall be a
rebuttable presumption affecting the burden
of producing evidence that the reasonable
cost of service or repair is an amount equal
to that which is charged by the independent
sefviceman for like services or repairs ren-
dered to service or repair customers who are
not entitled to warranty protection. Any

waiver of the liability of a manufacturer

shall be void and unenforceable. [1976 ch
416 §4.) ‘

§ 1794, [Buyer’s right to damages: Tre-
ble damages: Attorneys’ fees.] Any buyer of
consumer goods injured by a willful viola-
tion of the provisions of this chapter or a
willful violation of the implied or express
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warranty or service contract may bring an
action for the recovery of three times the
amount of actual damages and other legal
and equitable relief, and, if the buyer pre-
vails in any action brought under this sec-
tion, he or she may be allowed by the court
to recover as part of the judgment a sum
equal to the aggregate amount of costs and
expenses (including attorney's fees based on
actual time expended) determined by the
court to have been reasonably incurred by
the plaintiff for or in connection with the
commencement and prosecution of such ac-
tion. [1970 ch 1333 § 1; 1971 ch 1523 § 13,
operative January 1, 1972; 1978 ch 991
§ 10.) Cal Jur 3d Consumer and Borrower

Protection Laws §203; Cal Forms-6:102;

Witkin Summary (8th ed) pp 1224, 1278.

§ 1794.1. [Damages recoverable by retail
seller and independent serviceman.] (a) Any
retail seller of consumer goods injured by
the willful or repeated violation of the provi-
sions of this chapter may bring an action for
the recovery of damages. Judgment may be
entered for three times the amount at which
the actual damages are assessed plus reason-
able attorney fees.

(b) Any independent serviceman of con-
sumer goods injured by the willful or re-
peated violation of the provisions of this
chapter may bring an action for the recovery
of damages. Judgment may be entered for
three times the amount at which the actual
damages are assessed plus reasonable attor-
ney fees. [1970 ch 1333 §1; 1976 ch 416
§5.) Cal Jur 3d Consumer and Borrower
Protection Laws §204; Witkin Summary
(8th ed) pp 1224, 1278.

§1794.2. [When triple damages provi-
sions inapplicable.] The provision of Section
1794 authorizing the recovery of three times
the amount of the buyer’s actual damages
shall not apply to either of the foliowing:

(a) A cause of action commenced or main-
tained pursuant to Section 382 of the Code
of Civil Procedure or pursuant to Section
1781 of this code.

(b) A judgment based solely on a breach
of the implied warranty of merchantability,
or, where present, the implied warranty of
fitness. [1979 ch 1023 § 6.] Cal Jur 3d Con-
sumer and Borrower Protection Laws § 203;
Witkin Summary (8th ed) pp 1224, 1278.

§ 1794.3. [Effect of unauthorized or un-
reasonable use of goods.] The provisions of
this chapter shall not apply to any defect or
nonconformity in consumer goods caused by
the unauthorized or unreasonable use of the

576



269 - DEERING’S CIVIL § 1795.6

goods following sale. {1970 ch 1333 §1;
1971 ch 1523 §15, operative January 1,
1972.) Cal Forms-24:1; Witkin Summary
(8th ed) p 1278. '

§ 1794.4. [Service contract.) Nothing in
this chapter shall be construed to prevent

the sale of a service contract to the buyer in -

addition to or in lieu of an express warranty
if such contract fully and conspicuously
discloses in simple and readily understood
language the terms and conditions of such
contract. [1970 ch 1333 §1; 1971 ch 1523
§ 16, operative January 1, 1972.] Cal Forms-
. 24:33.

§1794.5. [Alternative suggestions for re-
pair.] The provisions of this chapter shall
not preclude a manufacturer making express
warranties from suggesting methods of ef-
fecting service and repair, in accordance
with the terms and conditions of the express
warranties, other than those required by this
chapter. [1970 ch 1333 § 1.}

§ 1795. [Liability of one, other than
manufacturer, making express warranty.) If
express warranties are made by persons
other than the manufacturer of the goods,
the obligation of the person making such
warranties shall be the same as that imposed
on the manufacturer under this chapter.
(1970 ch 1333 §1.) Cal Jur 3d Consumer
and Borrower Protection Laws § 197: Cal
Forms-6:102; Witkin Summary (8th ed) p
1148,

§ 1795.1. [Components of air condition-
ing system.] This chapter shall apply to any
equipment or mechanical, electrical, or ther-
mal component of a system designed to heat,
cool, or otherwise condition air, but shall
not apply to the system as a whole where
such a system becomes a fixed part of a
structure. {1971 ch 1523 §16.5, operative
January 1, 1972; 1978 ch 991 § 11.) Cal Jur
3d Consumer and Borrower Protection Laws
§ 190; Witkin Summary (8th ed) p 1129.

. §1795,5, [Obligation of distributor or

retail seller of used consumer goods on
making express warranties: Duration of im-
plied warranties.] Notwithstanding the pro-
visions of subdivision (a) of Section 1791

defining consumer goods to mean “‘new” ,

goods, the obligation of a distributor or
retail seller of used consumer goods shall be
the same as that imposed on manufacturers
under this chapter in a sale in which an
€xpress warranty is given, except:

(a) It shall be the obligation of the distrib-
utor or retail seller making express warran-

ties with respect to used consumer goods
(and not the original manufacturer, distribu-
tor, or retail seller making express warran-
ties with respect to such goods when new) to
maintain sufficient service and repair facili-
ties within this state to carry out the terms
of such express warranties.

(b) The provisions of Section 1793.5 shall
not apply to the sale of used consumer
goods sold in this state.

(c) The duration of the implied warranty
of merchantability and where present the
implied warranty of fitness with respect to
used consumer goods sold in this state,
where the sale is accompanied by an express
warranty, shall be coextensive in duration
with an express warranty which accompa-
nies the consumer goods, provided the dura-
tion of the express warranty is reasonable,
but in no event shall such impled warranties
have a duration of less than 30 days nor
more than three months following the sale of
used consumer goods to a retail buyer.
Where no duration for an express warranty
is stated with respect to such goods, or parts
thereof, the duration of the implied warran-
ties shall be the maximum period prescribed
above.

(d) The obligation of the distributor or
retail seller who makes express warranties
with respect to used goods that are sold in
this state, shall extend to the sale of all such
used goods, regardless of when such goods
may have been manufactured. [1971 ch 1523
§ 17, operative January 1, 1972; 1974 ch 169
§ 1; 1978 ch 991 § 12.) Cal Jur 3d Consumer
and Borrower Protection Laws §205: Cal
Forms-24:1, 24:13; Witkin Summary (8th
ed) pp 1277, 1278. :

§ 1795.6. [Tolling the warranty period.)
(a) Every warranty period relating to an
implied or express warranty accompanying a
sale or consignment for sale of consumer
goods selling for fifty dollars ($50) or more
shall automatically be tolled for the period
from the date upon which the buyer either
(1) delivers nonconforming goods to the

manufacturer or seller for warranty repairs -

or service or (2), pursuant to subdivision (c)
of Section 1793.2 or subdivision (c) of Sec-
tion 1793.3, notifies the manufacturer or
seller of the nonconformity of the goods up
to, and including. the date upon which
(1) the repaired or serviced goods are deliv-
ered to the buyer, (2) the buyer is notified
the goods are repaired or serviced and are
available for the buyer's possession or
(3) the buyer is notified that repairs or

o7



§ 1795.6 DEERING'S CIVIL 270

service is completed, if repairs or service is
made at the buyer’s residence.

(b) Notwithstanding the date or condi-
tions set for the expiration of the warranty
period, such warranty period shall not be
deemed expired if either or both of the
following situations occur: (1) after the
buyer has satisfied the requirements of sub-
division (a), the warranty repairs or service
has not been performed due to delays caused
by circumstances beyond the control of the
buyer or (2) the warranty repairs or service
performed upon the nonconforming goods
did not remedy the nonconformity for which
such repairs or service was performed and
the buyer notified the manufacturer or seller
" of this failure within 60 days after the re-
pairs or service was completed. When the
warranty repairs or service has been per-
formed so as to remedy the nonconformity,
the warranty period shall expire in accor-
dance with its terms, including any exten-
sion to the warranty period for warranty
repairs or service.

(c) For purposes of this section only,
“manufacturer” includes the manufacturer’s
service or repair facility.

(d) Every manufacturer or seller of con-
sumer goods selling for fifty dollars ($50) or
more shall provide a receipt to the buyer
showing the date of purchase. Every manu-
facturer or seller performing warranty re-
pairs or service on the goods shall provide to

the buyer a work order or receipt with the
date of return and either the date the buyer
was notified that the goods were repaired or
serviced or, where applicable, the date the
goods were shipped or delivered to the
buyer. [1974 ch 844 § 1, operative July 1,
1975; 1980 ch 394 § 2.]

§1795.7. [Effect of tolling on manufac-
turer’s liability.] Whenever a warranty, ex-
press or implied, is tolled pursuant to Sec-
tion 1795.6 as a result of repairs or service
performed by any retail seller, the warranty
shall be extended with regard to the liability
of the manufacturer to a retail seller pursu-
ant to law. In such: event, the manufacturer
shall be liable in accordance with the provi-
sions of Section 1793.5 for the period that
an express warranty has been extended by
virtue of Section 1795.6 to every retail seller
who incurs obligations in giving effect to
such express warranty. The manufacturer
shall also be liable to every retail seller for
the period that an implied warranty has
been extended by virtue of Section 1795.6, in
the same manner as he would be liable
under Section 1793.5 for an express war-
ranty. If a manufacturer provides for war-
ranty repairs and service through its own
service and repair facilities and through
independent repair facilities in the state, its
exclusive liability pursuant to this section
shall be to such facilities. [1974 ch 844 § 2,
operative July 1, 1975.]

CHAPTER 2

Standards For Warranty Work
{Added by Stats 1978 ch 991 § 13.]

§ 1796. Duty to install new or used goods.

§ 1796.5. Duty to service or repair new or used goods.

§ 1796. [Duty to install new or wused
goods] Any individual, partnership, corpora-
tion, association, or other legal relationship
which engages in the business of installing
new or used consumer goods, has a duty to
the buyer to install them in a good and
workmanlike manner. [1978 ch 991 § 13.]

§ 1796.5. [Duty to service or repair new

or used goods.] Any individual, partnership,
corporation, association, or other legal rela-
tionship which engages in the business of
providing service or repair to new or used
consumer goods has a duty to the purchaser
to perform those services in a good and

- workmanlike manner. [1978 ch 991 § 13.)

CHAPTER 3

Mobilehome Warranties

§ 1797. Mobilehomes covered by warranty.
8 1797.1. “Mobilehome.”
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§1797.5

§ 1797.2. Application of warranty to manufacturer and dealer.

§ 1797.3. Required written warranty: Contents.

§ 1797.4. Additional rights and privileges: Prohibited waiver.

§ 1797.5. Display of notice of warranty.
Cal Forms-24:1.

§ 1797. [Mobilehomes covered by war-
ranty.] After the effective date of this chap-
ter all new mobilehomes sold by a dealer
licensed by the Department of Motor Vehi-
cles to a buyer shall be covered by the
warranty set forth in this chapter. [1971 ch
1492 § 1.] Cal Jur 3d Mobile Homes § 12;
Cal Forms-24:14.

§ 1797.1. [“Mobilehome.”] As used in
this chapter, “mobilehome” means a vehicle
designed and equipped for human habitation
and which may be drawn by a motor vehicle
only under a permit issued pursuant to
Section 35790 of the Vehicle Code and shall
include in addition to the structure thereof
the plumbing, heating and electrical systems
and all appliances and other equipment in-
stalled or included therein by the manufac-
turer or dealer. {1971 ch 1492 § 1.} Cal Jur
3d Mobile Homes § 12; Cal Forms-24:14.

- §1797.2. [Application of warranty to
manufacturer and dealer,] The warranty pro-
vided for in this chapter shall apply to the
manufacturer of the mobilehome as well as
to the dealer who sells the mobilehome to
the buyer. [1971 ch 1492 § 1.] 44 Cal Jur 3d
Mobile Homes § 12.

§1797.3. [Required written warranty:
Contents.] The mobilehome warranty from
the manufacturer or dealer to the buyer
shall be set forth in a separate written docu-
ment entitled *Mobilehome Warranty,” shall
be delivered to the buyer by the dealer at the
time the contract of sale is signed, and shall
contain, but is not limited to, the following
terms:

(a) That the mobilehome is free from any
substantial defects in materials or workman-
ship. ’

(b) That the manufacturer or dealer or
both shall take appropriate corrective action
at the site of the mobilehome in instances of
substantial defects in materials or workman-
ship which become evident within one year
from the date of delivery of the mobilehome
to the buyer, provided the buyer or his
transferee gives written notice of such de-
fects to the manufacturer or dealer at their

business address not later than 1 year and
10 days after date of delivery.

(c) That the manufacturer and dealer shall
be jointly and severally liable to the buyer
for the fulfillment of the terms of warranty,
and that the buyer may notify either one or
both of the need for appropriate corrective
action in instances of substantial defects in
materials or workmanship.

(d) That the address and the phone num-
ber of where to mail or deliver written
notices of defects shall be set forth in the
document.

(¢) That the one-year warranty period
applies to the structures, plumbing, heating,
electrical systems and all appliances and
other equipment installed and included

- therein by the manufacturer or dealer.

() That while the manufacturers of any or
all appliances may also issue their own war-
ranties, the primary responsibility for appro-
priate corrective action under the warranty
rests with the dealer and manufacturer, and
the buyer should report all complaints to the
dealer and manufacturer initially. [197]1 ch
1492 §1; 1973 ch 807 §1.]) Cal Jur 3d
Mobile Homes § 12; Cal Forms-24:14, 24:15,
24:26.

§ 1797.4. [Additional rights and privi-
leges: Prohibited waiver,] The warranty un-
der this chapter shall be in addition to and
not in derogation of all other rights and
privileges which such buyer may have under
any other law or instrument. The manufac-
turer or dealer shall not require the buyer to
waive his rights under this chapter and any
such waiver shall be deemed contrary to
public policy and shall be unenforceable and
void. [1971 ch 1492 § 1.} Cal Jur 3d Mobile
Homes § 12; Cal Forms-24:14.

§ 1797.5. [Display of notice of war-
ranty.] Every dealer shall display a notice of
reasonable size stating the existence of a
one-year warranty and a sample copy of
such warranty. The notice shall be posted in
each area where purchase orders and condi-
tional sales contracts are written. {1974 ch
1286 § 1, operative July 1, 1975.} 44 Cal Jur
3d Mobile Homes § 12.

579



‘Pub. Law 93-637 . -2- - January 4, 1975

services relating to the maintenance or repair (or both) of a

consumer product. ' . . .
(9) The term “reasonable and necessary maintenance™ consists

of those operations (A) which the consumer reasonably can be

expected to perform or bave performed and (B) which are neces-

sary to keedp any consumer product performing its intended

function and operuting at a rensonable level of performance.
(10) The term “remedy” means whichever of the following

actions the warrantor elects:

A} repair,

1B) replacement,or

C) refund; .

* except that the warrantor mey not elect refund unless (i) the
warrantor is unable to provide replacement and repair is not
-commercially practicable or cannot be timely made, or (ii) the

consumer is willing to accept such refund.

(11) The term “replacement” means furnishing  new consumer
product which is identical or reasonably equivalent to the war-
ranted consumer Prqduct.

(12) The term “refund” means refunding the actual purchase
price (less reasonable depreciation based on actual use where
permitted by rules of the Commission).

(13) The term “distributed in commerce™ means sold in com-

. merce, introduced or delivered for introduction into commerce, or
held for sale or distribution after introduction into commerce.

(14) The term “commerce” means trade, traffic, commerce, or
transportation—

(A) between a place in'a State and any place outside
thereof, or

(B) which affects trade, traffic, commerce, or transportation
described in subparagraph (A).

(15) The term “State” means a State, the District of Columbia,
the Commonwezlth of Puerto Rico, the Virgin Islands, Guam, the
Canal Zone, or American Samoa. The term “State law” includes
s liw of the United States applicable only to the District of
Columbia or only to a territory or possession of the United States;
and the term “Federal law"” excludes any State law. '

WARRANTY PROVISIONS

Sec. 102. (a) In order to improve the adequacy of information avail-
able to consumers, prevent deception, and improve competition in the
marketing of consumer products, any warrantor warranting s con-
sumer product to a consumer by means of & written warranty shall,
to the extent required by rules of the Commission, fully and conspicu-
ously disclose in simgle and readily understood language the terms
and conditions of such warranty. Such rules may require inclusion in
the written warranty of any of the following items among others:

(1) The clear identification of the names and addresses of
the warrantors. - ' -

(2) The identity of the party or parties to whom the warranty
isextended. = S

éa) The products or parts covered. .

4) A statement of what the warrantor will do in the. event
of a defect, malfunction, or failure to conform with such written
warranty—at whose expenss—and for what period of time.

(5) A statement of what the consumer must do and expenses
he must bear. *
(6) Exceptionsand exclusions from the terms of the warranty.

* =-15-
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FEDERAL MAGNUSON-MOSS CONSUMER WARRANTY ACT

(15 United States Code, Sections 2301-2312)

_J/ Public Law 93-637
k 93rd Congress, S. 356
January 4, 1975

An Art

To provide minimum disclosure standards for written consumer product war-
rantles; to define minimum Federal content standards for such warranties;
to amend the Federa) Trade Commiksion Act in order to improve its consumer
protection activities; and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this act may
bo cited as the “Magnuson-Moss Warranty—Federal Trade Commis-
sion Improvement Act”. GG

TITLE I—CONSUMER PRODUCT WARRANTIES

DEFINITIONS

Sec. 101, For the purposes of this title:

(1) The term “consumer product” means an tangible personal
property which is distributed in commerce and which is normally
used for personal, family, or houschold purposes (including any
such propert‘y; intended to be attached to or installed in any real
property without rq?:nrd to whether it is so attached or instnlledJ.

e

(2) The term Commission” means the Federal Tra

TMISSION., ==

(3) The term “consumer” means a buyer (other than for pur-
poses of resale) of any consumer product, any person to whom
such product is transferred during the duration of an implied
or written warranty (or service contract) ngplicnblc to the prod-
uct, and any other person who is entitled by the terms of such
warranty (or service contract) or under applicable State law

to enforce against the warrantor (or service contractor) the obli- -

gations of the warranty (or service contract).

(4) The term “supplier” means any person engaged in the
business of making a consumer product directly or indirectly
available to consumers. )

(5) The term “warrantor” means any supplier or other person
who gives or offers to give a written warranty or who is or may
be obligated under an implied warranty.

(6) The term “written warranty” means— .

(A) any written affirmation of fact or written promise
made in connection with the sale of a consumer product by
a supplier to & buyer which relates to the nature of the
material or workmanship and affirms or promises that such
material or workmanship is defect fiee or will mect & specified
level of performnnce over a Bpecified period of time, or

(B) any undertaking in writing in connection with the

. sale by a supplier of a consumer product to refund, repair,

replnce, or take other remedinl action with respect to such
product in the event that such product fails to meet the
specifications set forth in the undertaking,
which written affirmation, promise, or undertaking becomes part
of the basis of the bargain between a supplier and a buyer for
purposes other than resale of such product. -

(7) The term “implicd warranty” means an implied warrant
arising under State law (as modified by sections 108 and lor:(sa.)
in connection with the sale by & supphier of & consumer product.

(8) The term “service contract” means a contract in writing
to perform, over a fixed period of time or for a specified duration,

- 14 -
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services relating to the maintenance or repair (or both) of a
consumer product. ’ . .
(9) The term “reasonable and necessary maintenance” consists
of those operations (A) which the consumer reasonably can be
expected to perform or have performed and (B) which are neces-
sary to keep any consumer product performing its intended
function and operating ot a reasonable level of performance.
(10) The term “remedy” means whichever of the following
actions the warrantor elects:
zAg repsir, .
B) replacement,or
(C) refund;
- except that the warrantor may not elect refund unless (i) the
warrantor is unable to provide replacement and repair is not
commercially practicable or cannot be timely made, or (ii) the

consumer is willing to accept such refund.

(11) The term “replacement” means furnishing & new consumer
product which is identical or reasonably equivalent to the war-
ranted consumer Product. ‘

(12) The term “refund” means refunding the actual purchase
price_(less reasonable depreciation based on actual use where

rmitted by rules of the Commission).

(13) The term “distributed in commerce” means sold in com-
merce, introduced or delivered for introduction into commerce, or

- held for sale or distribution after introduction into commerce.

(14) The term “commerce” means trade, traffic, commerce, or
transportation— :

(A) between a place in-a State and sny place outside
thereof, or

(B) which affects trade, traffic, commerce, or transportation
described in subparagraph (A). '

(13) The term “Statc” means a State, the District of Columbia,
the Commonwealth of Puerto Rico, the Virgin Islands, Guam, the
Canal Zone, or American Samoa. The term “State law” includes
a law of the United States applicable only to the District of
Columbisa or only to a territory or possession of the United States;
and the term “KFederal law” excludes any State law.

WARRANTY PROVIBIONS

Sec. 102. (2) In order to improve the adequacy of information avail-
able to consumers, prevent deception, and improve competition in the
marketing of consumer products, any warrantor warranting a con-
sumer product to a consumer by means of a written warranty shall,
to the extent required by rules of the Commission, fully and conspicu-
ously disclose in simglc and readily understood language the terms

warranty, Such rules may require inclusion in
the written warranty of any of the following items among others:
(1) The clear identification of the names and addresses of
the warrantors. - '

(2) The identity of the party or parties to whom the warranty

isextended. .
33) The products or parts covered. .

4) A statement of what the warrantor will do in the. event
of a defect, malfunction, or failure to conform with such written
warranty—at whose expense—and for what period of time,

(5) A statement of what the consumer must do and expenses
hemust bear,* -
(6) Exceptionsand exclusions from the terms of the warranty.

-15-
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(7) The step-by-step procedure which the consumer should
take in order to obtain performance of any obligation under the
warrunty, including the identification of any person or class of
persons authorized to perform the obligations set forth in the
warranty. ’

. (8) Information respecting the availability of any informal
dispute settlement procedure offered b?' the warrantor and o
recita], where the warranty so provides, th
required to resort to such procedure before pursuing any legal
remedies in the courts. :

(9) A brief, general description of the legal remedies available
to the consumer, ) '

(10) The time at which the warruntor will perform any
obligations under the warranty. : :

(11) The period of time within which, after notice of a defect,
malfunction, or failure to conform with the warranty, the
warrantor will perform any obligations under the warranty.

(12) The characteristics or properties of the products, or parts
thereof, that are not covered by the warranty.

(13) The elements of the warranty in words or phrases which
would not misiead a reasonable, avernge consumer 8s to the
nature or scope of the warranty. -

(b) (1) (A) The Commission shall prescribe rules requiring that
the terms of any written warranty on a consumer product be made
available to the consumer (or prospective consumer) prior to the sale
of the product to him.

(B) The Commission may prescribe rules for determining the
manner and form in which information with respect to any written
warranty of & consumer product shall be clearly and conspicuously
presented or displa ed so as not to mislend the reasonable, averaye
consumer, when such information is contained in advertising. labeling.

int-of-sale material, or other representations in writing,

(2) Nothing in this title (other than Faragraph (3) of this sub-
section) shall be deemed to authorize the Commission to prescribe the
duration of written warrantics given or to require that a consumer
product or any of its components be warranted.

(3) The Commission may prescribe rules for extending the period
of time & written warranty or service contract is in effect to correspond
with any period of time in excess of & reasonable goriod (not less than
10 days) during which the consumer is deprived of the use of such

" consumer product by reason of failure of the product to conform with

the written warranty or by reason of the failure of the warrantor (or
service contractor) to carry out such warranty (or service contract)

" within the period specified in the warranty (or service contract).

(c) No warrantor of a consumer product smay condition his written

or implied warranty of such product on the consumer's using, in con-
nection with such product, any article or service (other than aiticle
or gt\'!ce.grov.ldcd without charge under the terms of the warranty)
which ls.l'(’.lltlﬁl’d by brand, trade, or corporate name; except that
t.lflo prohibition of this subsection may be waived by the Commission
if— A
(1) the warrantor satisfies the Commission that the warranted
woduct will function properly only if the miticle or service $0
identificd is used in connection with the warranted product, and
. (@) the Commission finds that such a waiver is in the public
interest. . .
The_Commission shall identify in the Federal Register. and_permit
public comment on. all applications for waiver of the prohibition of
his subsection. and shall publish in the Federnl Register its disposi-
tion of any such application, including the veasons therefor.

-16-
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(d) The Conunission muy by rule devise detailed substantive war-
- yanty provisions which warrantors may incorporate by reference in
their warrantics. . o . .
(e) The provisions of this section apply only to warranties which
%.)hcrui:5 to consumer products actually costing the consumer miore
an $5. . g -
DESIGNATION OF WARRANTIES

Sec. 103. (3) Any warrantor warranting & consumer product by
means of & written warranty shall clearly and conspicuously designate
guch warranty in the following manner, unless exempted from doing
#0 by the Commission pursuant to subsection (c) of this section:

(1) If the written warrant meets the Federal mimmum
standards for warranty set forth in section 104 of this Act, then
it shall be consRicuously designated a “full (statement of dura-
tion) warranty". A : .

(2) If the written warranty does not meet the Federal mini-
mum standards for warranty set forth in section 104 of this Act, -
then it shall be conspicuously designated s “limited warranty™.

(b) Sections 102, 103, and 104 shall not apply to statements or
representations which are similar to expressions of gemeral policy
concerning customer satisfuction and which are not subject to any
specific_limitations. .

(c) In addition to exercising the authority pertaining to disclosure

ranted in section 102 of this Act, the mission may by rule
Setermine when a written warranty does not have to be designated
either “full (statement of duration)™ or “Jimited” in accordance with

>4, this section.

) (d) The provisions of subsections (a) and (¢) of this section

| T " apply only to warrant ies which pertain to consumner products actually
’ costing the consumer more than $10 and which are not designated )

éfull (statement of duration) warranties”. ' N

T
AR g

W

FEDERAL MINIMUX BTANDARDS POR WARRANTY

Sic. 104. (8) In order for a warrantor warmanting a consumer
product by means of a written warranty to meet the Federal minimum
. standavds for warranty—

(1) such warrantor must as s minimum remedy such consumer
product within a reasonable time and without charge, in the case
of a defect, malfunction, or failure to conform with such written
warranty; _

. (2) notwithstanding’ section 108(b), such warrantor may not
impose any limitation on the duration of any implied warranty
"+ onthe product; S

(3) such warrantor may not exclude or limit consequential dam-
ages for breach of any written or implied warranty on such
product, unless such exclusion or limitation conspicuously sppears
on'the fuce.of the warranty; and

}4) if the product (or a component part thereof) coutains a
defect or malfunction after a reasonable number of attempts by
the warrantor to remedy, defects or malfunctions in such product.
such warrantor must permit the consumer to elect either a refund
for, or replacement without charge of, such product or part (as
the case may be). The Commission may by rule specify for pur-
poses of this paragraph, what constitutes a reasonable number
of attempts to remedy particular kinds of defects or malfunctions
under differcint circumstances. If the warrantor replaces & com-

sonent part of a consumer product, such replacement shall include
mstalling the part in the product without charge.

-17-
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(b)(1) In fulfilling the duties under subsection (a) respecting a
written warranty, the warrantor shall not impose any duty other than
potification upon any consumer as e condition of securing remedy of
any consumer product which malfunctions, is defective, or-does not
conform to the written warranty, unless the warrantor has demon-
strated in & rulemaking proceeding, or can demonstrate in an admin-
istrative or judicial enforcement procecding (including private
enforcement), or in an informal dispute- settlement proceeding, that
such a duty is reasonable. . -

(2) Notwithstanding para rraph (1), 8 warrantor may require, 0s

_ a condition to replacement of, or refund for, any consumer roduct

under subsection (a), that such consumer product shall be made avail-
able to the warrantor free and cleur of liens and other encumbrances,
except as otherwise provided by rule or order of the Commission in
cases in which such a requirement’ would not be practicable.

(3) The Commission may, by rule define in detail the duties set
forth in section 104 (a) of this Act and the npplicabim' of such duties
to warrantors of different categovies of consumer products with “full
(statement of duration)” warranties.

(4) The duties under subsection (a) extend from the warrantor
to each person who is a consumer with respect to the consumer product.

(¢) The performance of the. duties under subsection (a) of this
gection shall not be required of the warrantor if he can show that the
defect, malfunction, or fuilure of uny warranted consumer product
to conform with a written warranty, was cnused by damage (not

" resulting from defect or malfunction) while in the possession of the

consumer, or unreasonable use (including failure to provide reasonable
and necessary maintenance).

(d) For purposes of this section and of section 102(c), the term
“without charge” means that the ‘warrantor may not assess the con-
sumer for any costs the warrantor ot his representatives incur in
connection with the required remedy of a warranted consumer product.
An obligation under subsection (a) (1)(A) to remedy without charge
does not necessarily require the warrantor to compensate the consumer
for incidental expenses; however, if any incidental expenses are
incurred because the remedy is not made within a _rensoun{:lee time or
because the warrantor imposed an unreasonable duty upon the con-
sumer us o condition of securing remedy, then the consumer shall be
entitled to recover rensonable incidental expenses which are so incurred
in any action against the warrantor. T

(e) 1f a supplicr designates a warranty applicable to a consumer

“product as a “full (statement of duration)” warranty, then the war-

ranty on such product shall, for purposes of any action under section
110(d) or under any State law, e deemed to incorporate at least the

. minimum requirements of this section and rules prescribed under this

section.
FULL AND LIMITED WARRANTING OF A CUNSUMER PRODTCT

Sec. 105. Nothing in this title shall prohibit the selling of a con-
sumer product which has both full and limited warranties if such
warrantics are clearly and conspicnously differentiated. '

: RERVICE CONTRACTS
Sec. 106. (a) The Commission may prescribe by rule the manner and

form in which the terms and conditions of service contracts shall be
fully, clearly, and conspicuous] y.disclosed.

(b) Nothing in this title shall be construed to prevent a supplier
or warrantor {from entering intoa service contract with the consumer

-18-
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in addition to or in lieu of s written warranty if such contract fully,
clearly, and conspicuously discloses its terms and conditions in simple
and readily understood language.’ ‘

DESIGNATION OF REPRESENTATIVES

Sec. 107. Nothing 'in this title shall be construed to prevent any
warrantor from designating representatives to perform uties under

_ the written or implied warranty: Provided, That such warrantor shall

make reasonable arrangements for compensation of such designated
representatives, but no such designation shall relieve the warrantor of

.~ his direct responsibilities to the consumer or make the representative

a cowarrantor.

i.l'.\ll“l'A'ﬂON ON DISCLAIMER OF IMPLIED WARRANTIES

Sec. 108. (a) No supplier may disclaim or modify (except as pro-
vided in subsection (b)) ::3' implied warranty to & consumer with
respect to such consumer product if (1) such supplier makes any writ-
ten warranty to the consumer with respect to such consumer product,
or (2) at the time of sale, or within 90 days thereafter, such supplier
enters into a service contract with the consumer which applies to such
consumer product. : : _

(b) For purposes of this title (other than section 104(a) 2)),
implied warranties may be limited in duration to the duration of &
written warranty of reasonable duration, if such limitation is con-
scionsble and is set forth in clear and unmistakable language and
prominently displayed on the face of the warnn?'.

(c) A disclaimer, modification, or limitation made in violation of
this section shall be ineflective for purposes of this title and State law.

COMMISSION RULES

Sec. 109. () Any rule prescribed under this title shall be prescribed
in accordance with sectian 553 of title 5, United States Code; except
that the Commission shall give interested persons an opportunity for
oral presentations of data, views, and arguments, in addition to written
submissions. A transcript shall be kept of any oral presentation. Any
such rule shall be subject to judicial review under section 18(e) of the
Federal Trade Commission Act (as amended by section 202 of this
Act) in-the same manner as rules prescribed under section 18(s) (1)
(Bt.) of :uch Act; except that section 18(e) (3) (B) of such Act shall
not apply. o
(b) H'e-’ Commission shall initiate within one year after the date
of enactment of this Act a rulemaking proceeding dealing with war-
ranties and warranty practices in connection with the sale of used
motor vehicles; and, to the extent necessary to supplement the pro-

 tections offered the consumer by this title, shall prescribe rules eal-

ing with such warranties and practices: In prescribing rules under
this subsection, the Commission may exercise any authority it may
have under this title, or other law, and in addition it may require

¢ le is eold without any warranty
and specify the form and content of such disclosure.

REMEDIES

Sec. 110. (8) (1) Congress 'hereby declares it to be its policy to
encourage warrantors to establish procedures whereby consumer dis-
gxtttt]as lretfairl and expeditiously settled through informal dispute

emen >

-19-

586



January 4, 1975 -7- Pub. Law 93-637

(2) The Commission shall prescribe rules setting forth minimum
requirements for any informa dispute settlement procedure which is
incorporated into the terms of & written warranty to which any pro-
vision of this titlé applies. Such rules shall provide for participation,
in such procedure by independent or governmental entities.

(3) One or more warrantors may establish an informal dispute set-
tlement Krocedure which meets the requirements of the Commission’s
rules under paragraph (2). If— -

'iA) a warrantor establishes such a procedure, :
B) such procedure, and its implementation, meets the require-
ments of such rules, and _ .

©. (C) he incorporates in a written warranty a requirement that
the consumer resort to such procedure before pursuing any legal

remedy under this section respecting such warranty,
then (i) the consumer may not commence & civil action (other than a
class action) under subsection. (d) of .this section unless he initially
resorts to such procedure; and (ii) a class of consumers may not pro-
ceed in # cluss action under subsection (d) except to the extent the court
determines necessary to establish the representative capacity of the
named plaintiffs, unless the named plaintiffs (upon notifying the
defendant that they are named plaintiffs in a class action with respect
to o warranty obligation) initially resort to such procedure. In th2
case of such o class action which is brought in a district court of the
United States, the representative capacity of the named Slaintiﬁs shall
be established in the application of rule 23 of the Fe eral Rules of
Civil Procedure. In any civil action arising out of a warranty obliga-
tion and relating to o matter considered in such a procedure, any

decision in such procedure shall be admissible in evidence.
*(4) The Commission on.its own initiative may, or upon written
complaint filed by any interested person shall, review the bona fide
operation of any dispute settlément procedure resort to which is stated
in a written warranty to be o prerequisite to pursuing a legal remedy
under this section. If the Commission finds that such procedure or its
implementation fails to comply with the requirements of the rules

. under paragraph (2), the Commission may take appropriate remedial

action under any authority it may have under this title or any other
provision of law. , : .

(5) Until rules under paragraph (2) toke effect, this subsection
shall not affect the validity of any informal dispute settlement pro-
cedure respecting consumer warranties, but in any action under sub-
section (d). the court may invalidate any such procedure if it finds
that such procedure is unfair. o

(b) It shall be a violation of section 5(n) (1) of the Federal Trade
Commission Act (15 U.S.C. 45(a) (1)) for any person to fail to
comply with any requirement imposed on such person by this title
(or a rule thereunder) or to violate any prohibition contained in this
title (or a rule thereunder). . o

(c) (1) The district courts of the United States shall have juris-
diction of any action brought by the Attorney General (in his capacity
as such), or by the Commission by any of its attorneys designated by
it for such purpose. to restrain (A) sny warrantor from making a
deceptive warranty with respect to s consumer product, or (B) any
person from failing to comply with any requirement imposed on such
person by or pursuant to this title or from violating any prohibition
contained in this title. Upon proper showing that, weighing the equi-
ties and considering the Commission’s or_Attorney General's likeli-
hood of ultimnate success, such action would be in the public interest
and after notice to the defendant. a temporary restraining order or
preliminary injunction may be granted without bond. In the case of an

-20-
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sction brought by the Commission, if a complaint under section 5 of
the Federal Trade Commission Act is not filed within such period
(not exceeding 10 days) ss may be specified by the court after the
jssuance of the temporary restraining order or preliminary injunction,

- the order or injunction shall be dissolved by the court and be of no

further force and effect. Any suit shall be brought in the district in
which such person resides or transacts business. \Vhenever it appears
to the court that the ends of justice require that other persons should
be partics in the action, the court may eause them to be summoned
whether or not they reside in the district in which the court is held,
and to that end process may be served in any district.

(2) For the purposes of this subsection, the term “deceptive war-
ranty” means (A) a written warranty which (i) contains an affirma-
tion, promise, descrirtion, or representation which is either false or

., in light of all of the circumstances, would
mislead a reasonable individual exercising due care; or (ii) fails to
contain information which is necessary in light of all of the circum-

_ stances, to- make the warranty not misleading to reasonnble indi-

vidual exercising due care; or (B) a written warranty created by the
use of such terms as “guaranty” or “warranty”, if the terms and
conditions of such warranty so limit its scope and application as to
deceive s reasonable individual.

(d) (1) Subject to subsections (a)(3) and (e), & consumer who is

‘damaged by the failure of a supplier, warrantor, or service contractor

to comply with any obligation under this title, or under a written
warranty, implied warranty, or service contract, may bring suit for
damages and other legal and equitable relief—
(A) in any court of competent jurisdiction in any State or
the District of Columbia ; or
(B) inan np‘)rop_rinte district court of the United States, sub-
ject to paragraph (3) of this subsection.

(2) If a consumer fipally prevails in uny action brought under
paragraph (1) of this subscction, he may be allowed by the court to
recover as Jm‘rt of the judgment o sum equal to the aggregate amount
of cost and expenses (including attorneys’ fees based on actual time
expended) determined by the court to have been reasonably incurred

- by the plaintiff for.or in connection with the commencement and pros-

ecution of such nction, unless the court in its discretion shall determine
that such an award of attorneys’ fees would be inappropriate.

(3) No claim shall be cognizable in a suit brought under paragraph
(1) (B) of this subsection— ‘ :

(A) if the amount in controversy of any individual claim is
less than the sum or value of $25;

(B) if the amount in controversy is less than the sum or value
of $50,000 (exclusive of interests and costs) computed on the basis
of all claims to be determined in this suit; or

(C) if the action is brought s & class action, and the number
of named plaintiffs is Jess than one hundred. : .

(e) No action (other than s class action or an sction respecting a
warranty to which subsection (a) (3) applies) may be brought under
subsection (d) for failure to comply with any obligation under any
written or implied warranty or service contract, and a class of con-
sumers may not proceed in & class action under such subsection with
respect to such a failure except to the extent the court determines
necessary to establish the representative capacity of the named plain-
tiffs, uniess the son obligated under the warranty or service con-

.. tract .is afforded a reasonable opportunity to cure such failure to

comply. In the case of such a class action (other than a class action
respecting & warranty to which subsection (2)(3) applies) brought
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under subsection (d) for breach of any written or implied warranty
or service contract, such reasonable op rtunity will be afforded by
the named plaintiffs and thef' shall at that time notify the defendant
that they are acting on behalf of the class. In the case of such a class
action which is brought in a district court of the United States, the

representative capacity of the named plaintiffs shall be established |

in the application of rule 23 of the Federal Rules of Civil Procedure.

(f) For purposes of this section, only the warrantor lctunll'y; mak-
ing & written affirmation of fact, promise, or undertaking s all be
deemed to have created a written warranty, and any rights arising
thereunder may be enforced under this section only against such’'war-
rantor and no other person.

EFFECT ON OTIER LAWS

Sec. 111. (s (1) Nothing contained in this title shall be construed
to repeal, invalidate, or supersede the Federal Trade Commission Act
15 U.S.C. 41 et seq.) or any statute defined therein as an Antitrust

ct.

(2) Nothing in this title ghall be construed to repeal, invalidate,
or supersede the Federal Seed Act (7 U.S.C. 1551-1611) and nothing
in this title shall apply to seed for planting.

(b) (1) -Nothing in this title shal invaligate or restrict any right
or remedy of any consumer under State law or any other Federal law.

(2) Nothing in this title (other than sections 108 and 104(2) (2)

.and (1)) shall (A‘ affect the liability of, or impose liability on, any

rson for personal injury, or (B) supersede any provision of State
law regarding consequentinl damnnges for injury to the person or other
injury. : '

(c) (1) Except as provided in subsection (b) and in paragraph (2)

of this subscction, a State requirement—

(A) which relates to Iabeling or disclosure with respect to
written warranties or performance thercunder; -

(B) which is within the scope of an applicable requirement
of sections 102, 103, and 104 (and rules implementing such sec-
tions), and . :

.(C) which is not identical to a requivement of section 102, 103,
or 104 (or a rule thereunder),

shall not be applicable to written warranties complying with such
sections (or rules thereunder).

(2) If, upon application of an np{n-oprinte State agency, the Com-
mission determines (pursnant to rules issued in accordance with sec-
tion 109) that any requirement of such State covering any transaction
to which this title applies (A) affords protection to consumers ﬁm\ter
than the requirements of this title and (B) does not unduly urden
interstate commerce, then such State requirement shall be applicable
(notwithstanding the provisions of paragraph (1) of this subsection)
to the extent specified in such determination for so long as the State
administers and enforces effectively any such greater requirement.

(d) This title (other than section 102(c)) shall be inapplicable to
any written warranty the making or content of which is otherwise
governed by Federal law. If only n portion of a written warranty is
so governed by Federal law, the yemaining portion shall be subject
to this title. .

' EFFECTIVE DATE

Sxc. 112: () Except us provided in subsection (b) of this section.
this title shall take effect 6 months after the date of its enactment
3\1!. shall not apply to consumer products manufactured prior to such

ate. 5 .

(b) Section 102(a) shall take cffect 6 months after the final pub-

* Yication of rules respecting such section except that the Commiission,

for good cause shown, may postpone the applicability of such sections
untﬁ one year after such finn pullication in order to permit any
designated classes of ‘suppliers to bring their written warranties into
compliance with rules promulgated pursuant to this title. 3 0og0

(c) The Commission shall promulgate rules for initial implementa-

tion of this title as soon as possible after the date of enactment of

_ this Act but in no event later than one year after such date.

-22-
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FOR IMMEDIATE RELEASE » February 9, 1982

CONTACT: Jay J. DeFuria 916/445-0991

Assemblywoman Sally Tanner (D-El Monte) today held a hearing of the
Assembly Committee on Consumer Protectién énd Toxic Materials in
Sacramento to hear from a variety of witnesseﬁ about the dispute
resolution or arbitration programs'established by the automobile industry

to handle new car complaints.

"Problems with new cars have been oﬁe of the mést serious problems for
consumers," stated Assemblywoman Tanner. "For the past two years I have
been carrying legislation - known as the auto "lemon" bill - which is
intended to improve the legal rights of purchasers whose new cars are

defective and can't be fixed after repeated attempts. In the course of

 hearings on this year's "lemon" bill, AB 1787, the automobile industry

repeatedly suggested that new legislative remedies were unnecessary and
that their dispute resolution programs were a better alternative. Since
there wasn't enough time during the'regular committee hearings on my
bill to fully discuss and explore these dispute programs, I scheduled a
special order of business in my committee to do so today," commented-

Chairwoman Tanner.

"Automobile owners and others who have contacted my office have frequentlvw

v tmard 2 T aml ~AF amaronace ~f Fhoce nrooarame or have indicatred a



FOR IMMEDIATE RELEASE _ February 9, 1982

CONTACT: Jay J. DeFuria 916/445-0991

Assemblywoman Sally Tanner (D—El Monte) today held a hearing of the
Assembly Committee on Consﬁmer Protectién énd Toxic Materials in
Sacramento to hear from a variety of witnessés about the dispute
resolution or arbitration programs‘estaﬁlished by the automobile industry

to handle new car complaints.

"Problems with new cars have been oﬁe of the mdst serious problems for
consumers," stated Assemblywoman Tanner. fFor the past two years I have
been carrying legislation - known as the auto "lemon" bill - which is
intended to improve the legal rights of purchasers whose new cars are
defective and.can't be fixed after repeated attempts. In the course of
;hearings on this year's "lemon" bill, AB 1787, the automobile industry
repeatedly suggested that new legislative remedies were unnecessary and
that their dispute resolution programs were a better alternative. Since
there wasn't enough time during the regular committee hearings on my
bill to fully discuss and explore thése dispute programs, I schéduled a
special order of business in my committee to do so today," commented

Chairwoman Tanner.

"Automobile owners and others who have contacted my office. have frequently
expressed a lack of awareness of these programs or have indicated a

‘negative experience. I feel today's -hearing will allew-us--to -get-more-. —

-continued-
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complete information from everyone so that we, as Legislators, can assess

whether these programs obviate the need for more effective legal remedies."

The committee heard from automobile owners, from induétry and program
staff who administer the dispute programs, from publid'members who

have served on these programs, and from consumer representatlves with

experlence in handling new automoblle complalnts.

Assemblywoman Tanner's "lemon" bill, AB 1787, has passed the Assembly
and is currently awaiting a hearing in the Senate Judiciary Committee

sometime this Spring.

(AR NN R
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BILL # AB 1787 AUTHOR Tanner CONSULTANT Moseley

POLICY COMMITTEE _CP § TM HCARING DATE '4-28-81 BILL 4-22-81

SPONSOR SUBJEQ} Automobile Lemons

SIGNIFICANT PROVISIONS:

This bill would amend the Song-Beverly Consumer, Warranty Act by adding

a8 new paragrag. to Civil Code Section 1793.2(d). stating that a reasonable
number of attempts shall be prosumed to have been undertaken when: (1)
the same nonconformity (defect) has been subject to repair 4 times by the
manufacturer or its agent, or (2) the vehicle has been out of service

by reason of repair for a cumulative total of more than 20 days from

the time of sale. The twenty day:s would include any portion of a day

the repair shop is open for business and the tipe period commences after
the defect is reported and the shop writes up an estimate of the
necessary repairs.

FISCAL IMPACT: Minor.

COMMENTS: 1. Nothing in the bill specifies the critical driving operations
vehicle. What if the radio or speakers or other nen-critical

driving operation is a problem: 2. The bill references "nonconforming

goods', meaning a "lemon." This is a very broad term; there is no

objective standard outlined in the bill to determine if the vehicle is

"nonconforming" or conforming. This could be a serious legal protlem.

3. The bill holds the manufacturer rcsponsible for replacing che non-

conforming whicle or reimburse its owner ror the purchase price.

However, it is not proper to assune :that the Manufacturer has direct

control over its dealers' service operations from whom the customer
bought the car,

Staff Recommendation: NO vote.
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AB 1787 (TANNER) , ’
The Auto "lemon" Bill 4,//////

_“---;ng California warrvanty law, the Song-Beverly Consumer Warranty Act
(Civil Code Sections 1790 et seg.,) governs the rights and obligatxons of

the parties involved in a purchase of warranted "consumer goods®” (purchased
primarily for "personal, family, or household purposes"). Currently, that .
law entitles a buyer to a refund or a replacement by the manufacturer when.—~
a product is not successfully repaired after a "reasonable" number of

attempts. The law currently does not provide an objective standard for
“.ur 1s "reascnable".

AB 1787 would:

Add a new provision to the Sor.y-Beverly Act which applies only to
\ warranted new motor vehicles (excluding motorcycles, motorhomes, and

off-road vehicles) used primarily for personal family or household
ourposes.

\ Specify that,[;ithin the first year of owrnership or 12,700 miles,
whichever comes first, either 4 repair attempts on the same non-

conformity (defect) or a cumulative total of 30 calendar days out

of service because of repairs or any defect(s), would be presumed
to be "reasonable".

This presumption could be asserted by the buyer in a legal
action to obtain a refund or replacement vehicle (minus an
amount attributable to the buyer's use). The presumption
would be one which affects the burden of procof and would be
rebuttable by the manufacturer. Once the buyer proves either

mes or 30 days, the burden of proof would shift to
the manufacturer to rebut the presumption with facts proving
that something more should be adjudged reasonable,
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AB 1787 (TANNER)

The Auto "lemon™ Bill -

.-ting Califorrnia warranty law, the Song-Beverly Consumer Warranty Act
fCivil Code Sections 1790 et seq.,) governs the rights and obligations of
“te parties involved in a purchase of warranted "consumer yoods” (purchased
vrimarily for "personal, fsmily, or household purposes"). Currently, that .
law entitles a buyer to a refund or a replacement by the manufacturer when .
a product is not successfully repaired after a "reasonable" number of
attempts. The law currently does not provide an objective standard for
‘.. is "reasonable”,

*AB 1787 would:

»3d a new provision to the Song-Beverly Act which applies only to
warranted new motor vehicles (excluding motorcycles, motorhomes, and
off-road vehicles) used primarily for personil family or household
purposes. 5
Specify that,inthin the first year of ownership or 12,000 miles,
whichever comes first, either 4 repair attempts on the same non-
conformity (defect} or a cumulative total of 30 calendar days cut
of service because of repairs or any defect(s), would be presumed
to be "reasonable".

~’

This presumption could be ass«rted by the buyer in a legal
action to obtain a refund or replacement vehicle (minus an
amount attributable to the buyer's use). The presumption
would be one which affects the burden of proof and would be
rebuttable by the manufacturer. Oncc the buwver proves either
t e t mes or 30 urden of proof would shift to
the manufacturer to rebut the presumption with facts proving
that something more should be adjudged r:2aconahle.

"onconformity"” is one which substantially irpairs the use,
value or safety of the vehicle.

The buyer would be reguired to directly notify the manufacturer
for repair of the same nonconformity once out of the 4 times.

The 30 day limit could be extended only if repairs can't be
performed because of conditions beyend the ranufacturer's control.

- Reguire a buyer to first resort to a third pirty cispute resolution
nrogram before he or she could use the "lemon" presurption in a lawsuit -
~I a program meeting specified criteria i.us been cstablished by the
manufacturer of the bhuyer's vehicle.

- The criteria for the dispute resolution program are derived from those
specified by federal consumer warranty law, the Magnuson -Moss Consumer
Warranty Act (15 United States Ccde, Sections 2301-2310) and its
Federal Trade Commission (F.T.C.) regqulations (1¢ Code of Federal
Regulations Part 701).

“he bill's minimum criteria for a i:pute rr lution program
include reguirements fcr:

1) Notifying a buyer about the existeanrce, 1-.:ation and
method for using the program, betl: at tle tise of sale
(in the warranty itself) and later, if a dispute arises.

~cantinued-
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2)

3)
4)

5)
f)

7

Insulating the program from the influence of the manufacturer
over any decision making - including adequate funding for the
program and qualifications for the procram’'s decision makers.

The program to be free to the buyer.
The operation of the program including that:

a) A decision generally be reached within 40 days from
receipt of a complaint.

b) The decision is not binding on the consumer; but, would
be on the manufacturer if the consumer chooses to accept
it. (Added to Federal criteria by bill).

¢) A party to the dispute be given the opportunity to refute
contr dictory evidence offered by the other,

d) The manufacturer complete any work required within 30 days.
(Added to Federal criteria by kill).

e) The time limits on a buyer's right to sue are extended
durinc the paeriod he or she is involved in the dispute
program. (indded to Federal criteria by the bill).

For the keeping of specified records of the program's operation.

For an annual, independent audit of the program and its

implementation - which would be sent to the Department of

Motor Vehicles.

For the availability of statistical summaries concerning the
program upon reguest.
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3.

e

AB 1787
MAJOR CHANGES MADE BY AMENDMENTS ACCEPTED
IN
SENATE JUDICIARY COMMITTEE

Define "nonconformity" as one which substantially impairs
the use, value or safety of a vehicle,

Require the buyer to notify the manufacturer directly at
least. once out of the 4 times for repair of the same
nonconformity. Requires the manufacturer to notify the
buyer of the refund/replacement provisions and the direct
notice to manufacturer requirement.

Permit extension of the 30 day limit, but only for conditions

beyond tre manufacturer's control.

Clarif <that the bill only applys to vehicles used primarily

or personal, family or household purposes (i.e., non-
commercial use). :

Delete some inconsistencies between the bill's criteria
for dispute programs and those in the federal law.
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CALIFORNIA LEGISLATURE

ASSEMBLY REPUBLICAN CAUCUS

MEMO TO:
FROM:
DATE:
SUBJECT:

We

HON. CAROL HALLETT, MINORITY FLOOR LEADER
HON. BOB NAYLOR, CAUCUS CHAIRMAN

HON. ROSS JOHNSON, CAUCUS VICE CHAIRMAN
HON. PHILLIP D. WYMAN, MINORITY WHIP

HON. GILBERT R. MARGUTH. JR., DEPUTY WHIP
HON. DON SEBASTIANI, CAUCUS SECRETARY

Brien Benson
Bill Moseley
May 7, 1981

AB 1787, Sally Tanner's Lemon Bill

have now identified

relation to AB 1787. In my
a strong effort to have the

This would be a GGS

I think it is a bad
consumers more t