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CALIFORNIA LEGISLATURE-1981--82 REGULAR SESSION 

.. ) ASSEMBLY BILL No. 3560 

Introduced by Assemblywoman Tanner 

March 15, 1982 

An act to add Section 1794 to, and to repeal Sections 1794 

and 1794.2 of, the Civil Code, relating to warranties. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 3560, as introduced, Tanner. Warranties. 

Existing provisions of the Song-Beverly Consumer 

Warranty Act specify remedies for a willful breach of 

/ 1-. consumer warranties including a right to recover 3 times 

_,'fl actual damages plus attornef s fees. 
This bill would provide that a buyer of consumer goods shall 

have specified remedies for a failure to comply with warranty 

or related obligations, including damages measured in 

-~ accordance with provisions of the Commercial Code, plus 

_)i attorney's fees, and in certain cases if the failure to comply 

was willful, in addition to actual damages a penalty not to 

exceed 2 times actual damages. 
Vote: majority. Appropriation: no. Fiscal committee: no. 

State-mandated local program: no. 

The people of the State of California do enact as follows: 

1 SECTION 1. Section 1794 of the Civil Code is 

2 repealed. 
3 m~ Atty buycf ef eoHsumcf goods injufcd b,y a: 

4 ·Nillful Yiolation ef -Hte pfo•vtsions ef tms eho.ptcf er a: 

5 willful violation ef -Hte implied er cxpfcss WO:ffo.nty ffi' 

6 scfviee eontfaet ffiUf bring fffi action fEw -Hte reeovef)'' ef 

7 .tffi:ee ftffi.e5 -the amount ef o.etual damages lffi6-~ legttl-

8 ftftd equitable fdief, tffi6; if the buyef pfevails in: 6:flY 

99 40 
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AB 3560 -2-

1 actioa lnought undeF #tts section, he et= she ffltl;' ae 
2 allo'\·ted ey -tee eettH ffi FeCO'+'Cf ttS fffit4 ef -tee judgfflent 
3 e: SUfft ~ ffi -tee aggregate afflount ef eeffi fffift 
4 mtpenses (including attorney's fees based eft _actual ti:ffle 
5 expeaded) deterfflined ey -tee eeUff ffi ftft-¥e aeett 
6 reaseaably incurred ey Ht£ plaiatiff fef' et= ttt cenaection 
7 w#tt Mte COffiffleaeefflent ttttEl presecutiea ef sueh octi:oa. 
8 SEC. 2. Section 1794 is added to the Civil Code, to 
9 read: 

10 1794. (a) Any buyer of consumer goods who is 
11 damaged by a failure to comply with any obligation 
12 under this chapter or under an implied or express 
13 warranty or service contract may bring an action for the 
14 recovery of damages and other legal and equitable relief. 
15 (b) The measure of the buyer's damages in an action 
16 under this section shall be as follows: 
17 (1) Where the buyer has rightfully rejected or 
18 justifiably revoked acceptance of the goods or has 
19 exercised any right to cancel the sale, Sections 2711, 2712, 
20 and 2713 of the Commercial Code shall apply. 
21 (2) Where the buyer has accepted the goods, Sections 
22 2714 and 2715 of the Commercial Code shall apply, and 
23 the measure of damages shall include the cost of repairs 
24 necessary to make the goods conform. 
25 ( c) If the buyer establishes that the failure to comply 
26 was willful, the judgment may include, in addition to the 
27 amounts recovered under subdivision (a), a civil penalty 
28 which shall not exceed two times the amount of actual 
29 damages. This subdivision shall not apply in any class 
30 action under Section 382 of the Code of Civil Procedure 
31 or under Section 1781, or with respect to a claim based 
32 solely on a breach of an implied warranty. 
33 (d) If the- buyer prevails in an action under this 
34 section, the buyer may be allowed by the court to recover 
35 as part of the judgment a sum equal to the aggregate 
36 amount of costs and expenses, including attorney's fees 
37 based on actual time expended, determined by the court 
38 to have been reasonably incurred by the buyer in 
39 connection with the commencement and prosecution of 
40 such action, unless the court in its discretion determines 

99 70 
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-3- AB 3560 

1 that such an award of attorney's fees would be 

2 inappropriate. 
3 SEC. 3. Section 1794.2 of the Civil Code is repealed. 

4 1794£ +he pro¥isioa of Sectioa m authofiS!':iag t-he 

5 feeo¥efy ef -HH=ee flfftOS -tfte e.mouat ef -tftc buyeF's actual 

6 dafflages ~ ~ apply ffi eithef ef -tfte foHo•Niag. 

7 -fat A eet¥.te ef actioa COfflffleaced et> fflaiataiaed 

8 pUl'suaat ffi Seetioa 389 ef -tfte b6Ele ef Gt¥il Procedure Of-

9 PUfSU8.Bt ffi SeetiOB rn ef fhtS eeee:-
10 -fbt A judgffleBt eased ~ ea a- breach ef Hte 

11 ifflplied WO:ff'B:Bty ef fflerchaataailit)1
, er; whefe pre seat, 

12 -tfte ifflplied wa:rraaty ef fitaess. 

0 

99 80 
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Assembly Bill No. 3560 

CHAPTER 385 

An act to add Section 1794 to, and to repeal Sections 1794 and 
1794.2 of, the Civil Code, relating to warranties. 

[Approved by Governor July 4, 1982. Filed with 
Secretary of State July 4, 1982.] 

LEGISLATIVE COUNSEL'S DIGEST 

AB 3560, Tanner. Warranties. 
Existing provisions of the Song-Beverly Consumer Warranty Act 

specify remedies for a willful breach of consumer warranties 
including a right to recover 3 times actual damages plus attorney's 
fees. · 

This bill would provide that a buyer of consumer goods shall have 
specified remedies for: a failure to comply with warranty or related 
obligations, including damages measured in accordance with 
provisions of the Commercial Code, plus attorney's fees, and in 
certain cases if the failure to comply was willful, in addition to actual 

. damages a penalty not to exceed 2 times actual damages. 

The people of the State of California do enact as follows: 

SECTION 1. Section 1794 of the Civil Code is repealed. 
SEC. 2. Section 1794 is added to the Civil Code, to read: 
1794. (a) Any buyer of consumer goods who is damaged by a 

failure to comply with any obligation under this chapter or under an 
implied or express warranty or service contract may bring an action 
for the recovery of damages and other legal and equitable relief. 

(b) The measure of the buyer's damages in an action under this 
section shall be as follows: 

(1) Where the buyer has rightfully rejected or justifiably revoked 
acceptance of the goods or has exercised any right to cancel the sale, 
Sections 2711, 2712, and 2713 of the Commercial Code shall apply. 

(2) Where the buyer has accepted the goods, Sections 2714 and 
2715 of the Commercial Code shall apply; and the measure of 
damages shall include the cost of repairs necessary to make the goods 
conform. 

( c) If the buyer establishes that the failure to comply was willful, 
the judgment may include, in addition to the amounts recovered 
under subdivision (a), a civil penalty which shall not exceed two 
times the amount of actual damages. This subdivision shall not apply 
in any class action under Section 382 of the Code of Civil Procedure 
or under Section 1781, or with respect to a claim based solely on a 
breach of an implied warranty. 

( d) If the buyer prevails in an action under this section, the buyer 

b 97 50 

LIS - 1b
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Ch. 385 -2-

may be allowed by the court to recover as part of the judgment a sum equal to the aggregate amount of costs and expenses, including attorney's fees based on actual time expended, determined by the court to have ·been reasonably incurred by the buyer in connection with the commencement and prosecution of such action, unless the court in its discretion determines that such an award of attorney's fees would be inappropriate. 
SEC. 3. Section 1794.2 of the Civil Code is repealed. 

0 

97 50 
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VOLUME 2 

CALIFORNIA LEGISLATURE 

KELLER & ST ALLARD 
P. 0. BOX 1817 
WOODLAND, CA 95695 

AT SACRAMENTO 

1981-82 REGULAR SESSION 
1981-82 FIRST EXTRAORDINARY SESSION 

ASSEMBLY· FINAL HISTORY 
SYNOPSIS OF 

ASSEMBLY BILLS, CONSTITUTIONAL. AMENDMENTS, CONCURRENT, . 

JOINT, AND HOUSE RESOLUTIONS 

Assembly Convened December 1, 1980 

Recessed December 2, 1980 Reconvened January 5, 1981 

Recessed April 9, 1981 Reconvened April 20, 1981 '. 

Recessed July 7, 1981 Reconvened July 10, 1981 

Recessed July 10, 1981 Reconvened August 10, 1981 

Recessed September 15, 1981 Reconvened January 4, 1982 

Recessed April 1, 1982 Reconvened April 12, 1982 

Recessed June 30, 1982 Reconvened August 2, 1982 

Adjourned September 1, 1982 

Adjourned Sine Die November 30, 1982 

Legislative Days............................................................................ ......... . 248 

HON. WILLIE L BROWN, JR. 

. HON. LEO T. McCARTHY 

Speaker pra Tempore 

HON. MIKE ROOS 
Maiority floor leader 

Speaker 

HON. TOM BANE 

Assistant Speaker pra Tempo,~ 

HON. ROBERT W. NAYLOR 
Minority floor Leader 

Compiled Under the Direction of 

JAMES D. DRISCOLL 

Chief Clerk 

GUNVOR ENGLE 

History Clerk 

( 
. - l 

/ 
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1981--82 REGULAR SESSION 2191 

A.B. No. 3559-Thunn~. 
An act to add Section 5408.5 to the Business and Professions Code, relating to 

outdoor advertising. 
1982 . 

Mar. 
Mar. 
Mar. 
April 

A ril 
~y 

May 
.May 

f
une 
une 
une 

Aug. 
Aug. 
Aug. 

Aug. 

Aug. 

Aug. 
Sept. 
Sept. 

15-Read first time. To print. 
16-From printer. May be heard in committee April 15. 

25-Referred to Com. on B. & P. 
27....:From committee chairman, with author's amendments: Amend, and 

re-refer to Com. on B. & P. Read second time and amended. 

26-Re-referred to Com. on B. & P. 
20-Joint Rule 61 suspended. From committee: Do pass. To . Consent 

Calendar. (May 4.) · 

24-Read second time. To Consent Calendar. 

26-Read third time, passed, and to Senate. (Ayes 69. Noes 0. Page 

13858.) 
1-ln Senate. Read first time. To Com. on RLS. for assignment. 

2-Referred to Com. on TRANS. 
9-From committee chairman, with author's amendments: Amend, and 

re-refer to committee. Read second time, amended, and re-referred 

to Com. on TRANS. 
5-From committee: Do pass. (Ayes 6. N9t?s 0.) 

9-Read second time. To third reading. . 

17-Read third time, passed, and to Assembly. (Ayes 37. Noes 0. Page 

13306.) 
18-ln Assembly. Concurrence in Senate amendments pending. 

Ordered to Special Consent Calendar. 

23---Senate amendments concurred in. To enrollment. (Ayes 78. Noes 0. 

Page 17507.) 
26-Enrolled and to the Governor at 5 p.m. 
7-Approved by the Governor. · · · 

8-Chaptered by Secretary of State-Chapter 771, Statutes of 1982. 

A.B. No. 3560-Tanner. 
An act to add Section 1794 to, and to repeal Sections 1794 and 1794.2 of, the Civil 

Code, relating to warranties. 

1982 
Mar. 15-Read first time. To print. 
Mar. 16-From printer. May be heard in committee April 15. 

Mar. 30-Referred to Com. on C.P. & T.M . . 

April 26-From committee: Do pass. To Consent Calendar. (April 27.) 

April 29-Read second time. To Consent Calendar. 

May 6-Read third time, passed, and to Senate. (Ayes 66. Noes 0. Page 

12892.) 
May 6-ln Senate. Read first time. To Com. on RLS. for assignment. 

May 13-Referred to Com. on JUD. 
June 16-From committee: Do pass._To Consent Calendar. 

June 17-Read second time. To Consent Calendar. 

June 21-Read third time, passed, and to Assembly. (Ayes 32. Noes 0. Page 

lll82.) 
June 21-ln Assembly. To enrollment. 
June 22-Enrolled .and to the Governor at 4 p.m. 

July 4-Approved by Governor. 
July 4-Chaptered by_ Secretary of State-Chapter 385, Statutes of 1982. 
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ASSEMBLY COMMITTEE ON CONSUMER 
PROTECTION AND TOXIC .MATERIALS 

AB 3560 

HEARING DATE: 
ASSEMBLYWOMAN SALLY TANNER, CHAIRWOMAN 

April 27, 1982 
AB 3560 -{'l'anner), as introduced March 15, 1982 

SUBJECT: 

Consumer warranties: consolidation of buyer's remedies. 

DIGEST: 

Existing state and federal laws provide buyers of consumer goods with 
legal remedies for breach of an express or implied warranty and for 
violations of consumer warranty laws. These laws permit a buyer to 
recover actual damages, equitable relief, legal costs (including 
attorney's fees) and in some cases, treble damages. 

This bill would consolidate all of these existing buyer's remedies 
and incorporate them into a single, rewritten provision of California's 
Song-Beverly Consumer Warranty Act. 

FISCAL EFFECT: 

This is not a fiscal bill. 

STAFF COMMENTS: 

1. 

2. 

3. 

A buyer's remedies for willful (intentional) and non-willful 
(negligent) breaches of warranty or violations of warranty law 
are found in California's Song-Beverly Act, the California 
Commercial Code, state general contract laws, and the federal 
Magnuson-Moss Consumer warranty Act. 

This bill is sponsored by the Department of Consumer Affairs. 
The sponsor states that because the buyer's rights are located 
different statutes, buyers and sellers are both often unaware 
they even exist. Legal enforcement can also be difficult and 
confusing. 

in 

The sponsor states that consolidating all of these remedies in 
a single state law will make them more accessible to all of the par­
ties to a consumer transaction and thereby foster less misunder­
standing and more voluntary resolution of disputes. 

This bill would not create any new buyer remedies which do not 
already exist. The bill does, however, clarify one aspect of 
California's Commercial Code by specifically including the cost 
of repairs which are necessary to make goods conform to the warranty 
where the buyer has accepted non-conforming goods. 

PREPARED BY: AB 3560 

Jay DeFuria 
April 26, 1982  

LIS - 3
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SENATE COMMITTEE ON JUDICIARY 1981-82 Regular Session 

AB 3560 (Tanner) 
As introduced 
Civil Code 
RT 

Source: Dept. of 

Prior Legislation: 

Support: Unknown 

CONSUMER WARRANTIES 
-REMEDIES-

HISTORY 

Consumer Affairs 

None 

Opposition: No Known 

Assembly floor vote: Ayes 66 - Noes 

KEY ISSUE 

0. 

SHOULD EXISTING REMEDIES FOR THE ENFORCEMENT OF A 
CONSUMER WARRANTY BE RECODIFIED IN A SINGLE SECTION OF 
THE SONG-BEVERLY CONSUMER WARRANTY ACT? 

PURPOSE 

Under existing law remedies for breach of a consumer 
warranty are found in the Commercial Code, general 
contract law, and the federal Magnuson-Moss Act, as 
well as in the Song-Beverly Consumer Warranty Act. No 
single provision of law states all of these remedies~ -..• 
This bill would repeal and reenact the remedies •::: 
provision of the Song-Beverly Act so as to state all •: 
existing remedies for the breach of a consumer 
warranty. The bill would neither add to nor subtract 
from remedies under existing law. 

(More) 

A 
B 

3 
5 
6 
0 

LIS - 4
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AB 3560 (Tanner) 
Page 2 

The purpose of the bill is to provide a single section 
which judges and attorneys may consult in order to 
find the existing remedies for a breach of a consumer 
warranty. 

COMMENT 

1. Need for bill 

Plaintiffs point out that provisions regarding the 
w enforcement of promises contained in warranties 

are presently to be found in four separate areas 
of the codes. The Corm:nercial Code contains 
provisions with respect to any warranty, whether 
or not the buyer of the goods in question is a 
consumer. The Song-Beverly Act contains 
provisions applicable only to warranties received 
by consumers. The federal Magnuson-Moss Act 
contains similar but not identical provisions to 
those in Song-Beverly. And, in addition, there 
are other applicable provisions in those Civil 
Code sections relating to general contract law. 

. ·"···,,· !.' ~\ 

·\ 

2. 

As a result of this dispersion, and a lack of 
cross-referencing, both litigants and judges have 
had difficulty in determining exactly what 
remedies were available to plaintiffs in breach of 
warranty cases. 

Benefit to warrantors 
~ 

The clarification of available remedies would be::•'. 
of benefit mainly to the recipient of a warranty•::■ 
The bill also contains, however, provisions of •: 
benefit to the issuer of the warranty. 

(More) 

J 
I 
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AB 3560 (Tanner) 
Page 3 

A 
B 

3 
First, under the existing language in 5 
Song-Beverly, there are no limits on the kind or 6 
extent of damages that may be awarded except those 0 
which an individual judge may impose. This bill 
would adopt the contract measure of damages, as 
provided in Commercial Code Sections 2711 through 
2715, for awards under Song-Beverly. 

Second, the bill would clarify language in 
Song-Beverly to make it explicit that courts would 
have discretion not to award attorney's fees 
whenever such an award would be inappropriate. 

********** 
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"----» ' 
SENATE COMMITTEE ON JUDICIAR~ 

BACKGROUND INFORMATION 

3.s:7,o 

1. Source 

(a) What group, organization, governmental agency, or other 
person, if any, requested the introduction of the bill? 
Please list the requester's telephone number or, if 

unavailable, ~i~s address. _ /.:' /I. _ /.J./Z.. . ·,, 
C'~l't.,U,I./ ~nu,~ar u;,~rl~ - ~sar 

3 :<,~ -'f 92- ; ~ ltn/1 #dare/ Jr}d,4~ 

(b) Which groups, organizations, or governmental agencies have 
contacted you in support of, or in opposition to, your 
bill? 

110/U... 

(c) If a similar bill has been introduced at a previous session 
of the Legislature, what was its number and the year of 
its introduction? 

/113 33;li/- {knit;n) - ICf J't) 

PLEASE COMPLETE THIS FORM AND RETURN IT TO THE SENATE COMMITTEE ON 
JUDICIARY, ROOM 2187 AS SOON AS POSSIBLE. THE COMMITTEE STAFF 
CANNOT SET THE BILL FOR A HEARING UNTIL THIS FORM HAS BEEN RETURNED. 

5 
LIS - 5
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STATE Of CAUfORNIA-STATE AND CONSUMEl SDVICES AGENCY 

~nsuffler 
~Aff(llfS 

1Q20 N STIHT, SACIAM!NTO, CAUfOINIA 9511' 

(916) 445-5126 

EXPLANATION AND ANALYSIS OF 

AB 3560 (Tanner) 

A Consumer Law "Housekeeping" Bill 

On Buyer Remedies for Breach of Warranty 

March 1982 

IDMUND G. IROWN JR., G°"mor 
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AB 3560 (Tanner) is sponsored by the Department of Consumer 

Affairs. 

This bill is essentially a consumer law "housekeeping" bill 

whose function is to make our consumer warranty law more coherent, 

rational, understandable and effective. 

The bill does~~ !2 the~ any substantive legal obli­

gation that.!!_~ already present in~~-~ of~ consumer 

warranty statutes. 

The bill's purpose and function is to consolidate and restate 

in a single section of the Song-Beverly Consumer Warranty Act 

the remedies now available to buyers under the Song-Beverly Act 

and other California and federal laws. 

This bill strives to make the song-Beverly Act more coherent, 

rational and intelligible. Both those who extend consumer product 

warranties, and those who receive them, have a vital . interest in 

the coherence, rationality and intelligibility of the law. 

Explanation of Warranty Remedies Provision 

Civil Code SS 1794 and 1794.2, part of the Song-Be~erly Act, 

express the basic rules on buyer remedies: 

1794. Any buyer of consumer goods injured by a 
willful violation of the provisions of this chapter 
or a willful violation of the implied or express 
warranty or service contract may bring an action 
for the recovery of three times the amount of 
actual damages and other legal and equitable relief, 
and, if the buyer prevails in any action brought 
under this section, he or she may be allowed by the 
court to recover as part of the judgment a sum equal 

2. 
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to the aggregate amount of costs and expenses (includ­
ing attorney's fees based on actual time expended) 
determined by the court to have been reasonably 
incurred by the plaintiff for or in connection with 
the conunencement and prosecution of such action. 

1794.2. The provision of Section 1794 authorizing 
the recovery of three times the amount of the buyer's 
actual damages shall not apply to either of the 
following: 

(a) A cause of action commenced or maintained 
pursuant to Section 382 of the Code of Civil Procedure 
or pursuant to Section 1781 of this code. 

(b) A judgment based solely on a breach of the 
implied warranty of merchantability, or, where 
present, the implied warranty of fitness. 

AB 3~0 would consolidate S§ 1794 and 1794.2 and would enact 

a new§ 1794 which would provide as follows: 

1794. (a) Any buyer of consumer goods who is 
damaged by a failure to comply with any obligation 
under this chapter or under an implied or express 
warranty or service contract may bring an action 
for the recovery of damages and other legal and 
equitable relief. 

(b) The measure of the buyer's damages in an 
action under this section shall be as follows: 

(1) Where the buyer has rightfully rejected 
or justificably revoked acceptance of the goods or 
has exercised any right to cancel the sale, Sections 
2711, 2712 and 2713 of the Commercial Code shall apply. 

(2) Where the buyer has accepted the goods, 
Sections 2714 and 2715 of the Commercial Code shall 
apply, and the measure of damages shall include the 
cost of repairs necessary to make the goods conform. 

Cc) If the buyer establishes that the failure to 
comply was willful, the judgment may include, in 
addition to the amounts recovered under subdivision 
(a), a civil penalty which shall not exceed two 
times the amount of actual damages. This subdivision 
shall not apply in any class action under Section 382 

3. 
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of the Code of Civil Procedure or Section 1781 of 
this code, or with respect to a claim based solely 
on a breach of an implied warranty. 

(d) If the buyer prevails in an action under this 
section, the buyer may be allowed by the court to 
recover as part of the judgment a sum equal to the 
aggregate amount of costs and expenses, including 
attorney's fees based on actual time expended, 
determined by the court to have been reasonably 
incurred by the buyer in connection with the commence­
ment and prosecution of such action, unless the court 
in its discretion determines that such an award of 
attorney's fees would be inappropriate. 

The purpose and effect of revised S 1794 is to provide a 

clear statement, in a single section of the Song-Beverly Act, of 

the buyer's basic remedies for breach of warranty and violation of 

the Act. 

As the accompanying chart illustrates, the bill does not 

confer any remedy that buyers do not already enjoy -- whether under 

the federal Magnuson-Moss Consumer Warranty Act, the California 

Commercial Code, the general contract law of California, or the 

Song-Beverly Act. 

The bill does restate and consolidate these remedies at a 

single location within the Song-Beverly Act, thus making them 

more accessible to all of the participants in retail sale trans­

actions, including manufacturers, distributors, retailers, 

consumers, attorneys, others who advise consumers, and judges, 

including particularly Small Claims Court judges and court personnel. 

The bill is not intended to foster more litigation over 

consumer warranties, and the Department of Consumer Affairs does 

not believe it will have that effect. 

4. 

Indeed, there is now no great 

~c: 
(:)Ir,- ..) 
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abundance of litigation under the Song-Beverly Act, either at the 

trial or appellate level. To the best of our knowledge, there is 

not a single reported appellate decision under the Song-Beverly 

Act, despite the fact that it has been on the books for about ten 

years. 

We believe that the effect of this bill will be to foster the 

voluntary resolution of disputes by better defining the conse­

quences to both parties if a resolution is not achieved. We believe 

that a greater degree of certainty in remedies that are available 

to the buyer will help resolve problems in a fair and equitable 

way, and will also reduce the chance of litigation. It is where 

the law and its consequences are uncertain that real problems are 

either not resolved, or that expensive litigation ensues. 

At the hearings before the Assembly Committee on Labor, 

Employment and Consumer Affairs at San Diego in December, 1979, in 

which the Committee invited comment on new and used car automobile 

sale problems, a variety of witnesses testified to the inadequacy 

of our present laws. The.re was widespread agreement among those 

testifying that our present consumer warranty laws do not provide 

remedies that are adequate. ~ ,.,, 
••• 

As the accompanying chart shows, however, the range of available •::: 
• 

legal remedies is quite broad. Yet, because they are spread among 

many different statutes, they are not reasonably accessible to 

buyers and their attorneys. A good example is the provision that 

motivated this amendment. While the Magnuson-Moss Act grants 

courts the power to assess actual damages and reasonable attorney's 

s. 
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fees upon a finding of a breach of warranty that is not willful, 

the Song-Beverly Act requires a finding of "willfulness" before an 

an award of attorney's fees can be made. The amendment to the 

remedy section originated in a complaint from a buyer who had pre­

vailed in a suit but was not awarded a reasonable attorey's fee 

because the judge felt that the court did not have the power to 

make such an award unless the court could properly find that the 

breach of warranty was "willful". 

Under present law, therefore, buyers would be well advised 

to proceed under both the federal Magnuson-Moss Consumer Warranty 

Act as well as the California Song-Beverly Warranty Act, taking 

their chances with each. But these elements of chance and "game" 

are unacceptable as a matter of public policy, we believe. Whether 

a particular buyer is treated justly depends less on the actual 

merits of his or her case than on the sophistication of his or her 

lawyer. Since our consumer warranty laws must be relatively self­

executing in order to be successful, we find it difficult to 

accept uncertainties of th.is kind. 

Warrantors too have a vital interest in achieving a reasonable 

degree of certainty in remedies. Now, the provision on damages 

in the Song-Beverly Act is open-ended. There are no limits on 

the kind or extent of damages that may be awarded, except those 

which an individual judge may impose. That too is a degree of 

uncertainty that we find difficult to accept. The uncertainty can 

cut both ways for all parties to a consumer warranty transaction, 

since the uncertainty will make it difficult to assess the risks 

6. 
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of trial and will result in settlements that will depend on 

factors other than the real merits of the case. 

As a result of the amendment proposed by the Association of 

California Insurance Companies, which we have accepted, the contract 

measure of damages, as set forth in S§ 2711-2715 of the California 

Commercial Code, would apply in all actions under the Song-Beverly 

Act. And to resolve a major unresolved question under the 

California Commercial Code, the bill explicitly states that the 

buyer's damages may include the necessary costs of repairs. 

By cross-referencing to and incorporating the Commercial Code 

provisions on buyer remedies, the bill also brings into play the 

thousands of court decisions under the Commercial Code, and its 

predecessors, that have articulated principles of construction and 

ap~lication to the wide range of circumstances and situations that 

have been presented to the courts in the past. This too will 

enhance the degree of certainty of result to the benefit of 

everyone. 

From an industry standpoint, the bill is also deserving of 

support, because of its inclusion of the federal Magnuson-Moss 

Act's language giving the courts explicit discretion not to award 

reasonable attorney's fees. While the present text of S 1794 also 

confers that power, the Magnuson-Moss Act's language is more 

explicit. Tracking the Magnuson-Moss Act's language will also help 

eliminate confusion on other points. Unless there is a good policy 

reason to the contrary, we feel that when both federal and 

,. 

• 
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California statutes address the same issue in the same way, identical 

statutory language should be imployed. 

As we have explained above, the bill would include within the 

remedies language of the Song-Beverly Act an explicit right to 

recover actual damages {not treble damages) for an ordinary, non­

willful breach of warranty, as well as reasonable attorney's fees. 

As we explained, these remedies are already conferred by the federal 

Magnuson-Moss Act, but we believe that we should not force consumers 

to utilize a federal law to enforce their rights in "garden varietyn 

warranty disputes. There is also an industry interest in this 

particular change, which we would like to explain. Conferring 

Song-Beverly jurisdiction to resolve disputes in favor or the 

consumer without~ finding of willfulness will also benefit warran­

tors. Now, in order to proceed under the Song-Beverly Act, consumers 

and their attorneys must search for proof of "willfulnessn. Just 

as a requirement of a finding of fault in divorce cases added to 

the bitterness and complexity of divorces as well as the length of 

trials and other personal and social costs, we feel that denying 

relief without a finding of willfulness tends to force consumers 

and their attorneys to pursue a less constructive approach to 

dispute resolution, focusing less on the merits of the problem 

than on the motivations of the parties. The focus instead ought 

to be on peaceable dispute resolution, including especially the 

actual merits of the claim, including the questions of whether 

there was a defect and whether the defect was covered by the 

warranty. (Of course, where there!!, a "willful" breach of 

a. 
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warranty, the courts should have the same power that they presently 

have to award penalty damages.) 

This bill has been carefully developed. It will improve 

our law. It will make it more coherent, rational and understandable. 

It will promote voluntary compliance and will help promote the 

voluntary settlement of disputes. 

We urge your support. 

Thank you. 

RAE:vc 
(3/30/82) 
Attachment 

(1) Buyer's Remedies Under 
California and Federal 
Consumer Warranty Law 

9. 
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STATE OF CALIFORNIA-STATE AND CONSUMER SERVICES AGENCY 

~nsiiffler ~AFFCJ•rs- 1020 N STREET, SACRAMENTO, CALIFORNIA 9!181.4 

Honorable Omer Rains 
Chairman 
Senate Judiciary Committee 
State Capitol, Room 2032 
Sacramento, CA 95814 

Dear Senator Rains: 

June 3, 1982 

EDMUND G. IROWN JR., Go.,.rnor 

The Department of Consumer Affairs is sponsoring AB 3560 
(Tanner), legislation which would amend the Song-Beverly Consumer 
Warranty Act to provide purchasers of consumer goods with coherent, 
understandable remedies for violations of California's warranty 
laws. AB 3560 is scheduled to be heard in your committee on 
June 15th at 1:30 p.m. 

This bill is essentially a consumer law "housekeeping" bill 
which does not add to existing law any substantive legal obliga­
tion that is not already present in consumer warranty statutes. 

The bill's purpose and function is to consolidate and restate 
in a single location in the Song-Beverly Act the remedies now 
available under the Act and the federal Magnuson-Moss Consumer 
Warranty Act, the California Commercial Code, and the general con­
tract law of California. The range of available legal remedies 
is broad, yet because they are spread among many different statutes, 
they are not reasonably accessible. 

Specifically, AB 3560 would consolidate Sections 1794 and 
1794.2 of the Civil Code and would enact a new Section 1794 to pro­
vide a clear statement of buyers' basic remedies for breach of 
warranty and violation of the Song-Beverly Act. 

We believe the effect of this bill will be to foster the 
voluntary resolution of disputes by better defining the consequences 
to both parties if a resolution is not achieved. It is where the 
law and its consequences are uncertain that real problems are not 
resolved or that expensive litigation ensues. 

The bill would include within the remedy language an explicit 
right to recover actual damages for an ordinary, non-willful breach 
of warranty, as well as reasonable attorney's fees. These remedies 
are already conferred by federal law. Conferring Song-Beverly 
jurisdiction to resolve disputes without finding of willfulness 
will benefit warrantors as well as consumers. Currently, in order 
to proceed, consumers and their attorneys must search for proof 
of "willfulness," focusing less on a constructive approach to 
dispute resolution than on the motivations of the parties. 6:,f....- ·1i,.-
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Honorable Omer Rains 
Page two 

This bill has been carefully developed and will improve our 
law by promoting voluntary compliance and voluntary settlement of 
disputes. 

Included with this letter is a more comprehensive analysis 
of AB 3560. Should you wish further information, please contact 
our Legislative Unit at 322-4292. 

cc: Members, Senate Judiciary Committee 
Assemblywoman Sally Tanner 
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CONSENT 

SENATE Bill No.: AB 3560 Amended: Original 

DEMOCRAT IC CAUCUS Author: Tanner (D) 

Vote Required: Majority 
SENATOR PAUL B . CARPENTER 

Chairman 

SUBJECT: Warranties 

POLICY COMMITTEE: Judiciary 

Assembly Floor Vote: 

AYES: (6) 

NOES: (0) 

Petris, Presley, Sieroty, Watson, Davis, Rains 

SUMMARY OF LEGISLATION: 

66-0 

Existing provisions of the Song-Beverly Consumer Warranty Act specify remedies for 
a willful breach of consumer warranties including a right to recover 3 times ac­
tual damages plus attorney's fees. 

This bill would provide that a buyer of consumer goods shall have specified reme­
dies for a failure to comply with warranty or related obligations, including dam­
ages measured in accordance with provisions of the Commercial Code, plus attorney's 
fees, and in certain cases if the failure to comply was willful, in addition to 
actual damages a penalty not to exceed 2 times actual damages. 

FISCAL EFFECT: None 

PROPONENTS: (Verified by author 6-16-82) 

Department of Consumer Affairs (sponsor) 

OPPONENTS: 

ARGUMENTS IN SUPPORT: 

Proponents point out that prov1s1ons regarding the enforcement of promises con­
tained in warranties are presently to be found in 4 separate areas of the codes . 

. The Commercial Code contains provisions with respect to any warranty, whether or 
not the buyer of the goods in question is a consumer. The Song-Beverly Act con­
tains provisions applicable only to warranties received by consumers. The federal 
Magnuson-Moss Act contains similar but not identical provisions to those in 
Song-Beverly. And, in addition, there are other applicable provisions in those 
Civil Code sections relating to general contract law,. 

CONTINUED 

LIS - 6
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ARGUMENTS IN SUPPORT, Continued: 

AB 3560 
Page 2 

As a result of this dispersion, and a lack of cross-referencing, both litigants 
and judges have had difficulty in determining exactly what remedies were avail­
able to plaintiffs in breach of warranty cases. 

The clarification of available remedies would be of benefit mainly to the recip­
ient of a warranty. The bill also contains, however, provisions of benefit to 
the issuer of the warranty. 

First, under the existing language in Song-Beverly, there are no limits on the 
kind or extent of damages that may be awarded except those which an individual 
judge may impose. This bill would adopt the contract measure of damages, as pro­
vided in Commercial Code Sections 2711 through 2715, for awards under Song­
Beverly. 

Second~ the bill would clarify language in Song-Beverly to make it explicit that 
courts would have discretion not to award attorney's fees whenever such an award 
would be inappropriate. · 

CK:ga 6-16-82 



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E 
   

   
(8

00
)6

66
-1

91
7

FCA MJN 29

• 

• 
,. 

• 

SENATE REPUBLICAN CAUCUS 
SENATOR KENNETH L. MADDY, Chairman 

POSITIONS: 
BILL NUMBER: AB 3560 

Source: Department of Consumer Affairs 
AUTHOR : Tanner 

AMENDED COPY: Orig. 
Majority Vote 
CONSENT CALENDAR 

Committee Votes : Senate Floor Vote: 

1 
'.) 

3 
If 
t · 
;) 

. b 

t Assembl y Floor Vote: 66-0 /p. 12892 5-6-82 

DIGEST 

This bill, relating to existing remedies for the enforcement of a 
consumer warranty, repeals and reenacts the remedies provisions of 
the Song-Beverly Act so as to state all existing remedies. The 
bill does not add or subtract from remedies under ~urrent law, 
but rather consolidates all remedies . 

'/; FISCAL EFFECT: Appropriation, no. Fiscal Committee, no. Local, no. 
B . . 

~l COMMENTS 
10 
ll Under existing law remedies for breach of a consumer warranty are 

found in the Commercial Code, general contract law, and the federal 
Magnuson-Moss Act, as well as in the Song-Beverly Consumer Warranty 
Act. No single provision of law states all of these remedies. 
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31 
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Plaintiffs point out that provisions regarding the enforcement of 
promises cont,ained in warranties are presently to be found in four 
separate areas of the codes. The Commercial Code contains provi­
sions with respect to any warranty, whether or not the buyer of 
the goods in question is a consumer. The Song-Beverly Act contains 
provisions applicable only to warranties received by consumers. 
The federal Magnuson-Moss Act contains similar but not identical 
provisions to those in Song-Beverly. And, in addition, there are 
other applicable provisions in those Civil Code sections relating 
to general contract law. 

-Next Page -
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ANALYSIS CONTINUED: · PAGE: 2 BILL NUMBER: AB 3560 

As a result of this dispersion, and a lack of cross-referencing, 
both litigants and judges have had difficulty in determining exactly 
what remedies were available to plaintiffs in breach of warranty 
cases. 

According to the Senate Judiciary Committee analysis, the clarifica­
tion of available remedies would be of benefit mainly to the 
recipient of a warranty. The bill also contains, however, provisions 
of benefit to the issuer of the warranty. 

First, under the existing language in Song-Beverly, there are no 
limits on the kind or extent of damages that may be awarded except 
those which an individual judge may impose. This bill would adopt 
the contract measure of damages, as provided in Commercial Code 
Sections 2711 through 2715, for awards under Song-Beverly. 

Second, the bill would clarify language in Song-Beverly to make it 
explicit that courts would have discretion not to award attorney's 
fees whenever such an award would be inappr~priate. 
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MEMBERS MARTHA VALDES 

DON SEBASTIAN !. V•ce- Chairman SENIOR CONSUL TANT 

f BYRON SHER 

' PETER CHACON 

RICHARD KATZ 

DAVID ELDER 

ERNEST KONNYU 

CATHIE WAIGHT 

CALIFORNIA LEGISLATURE 
ASSEMBLY COMMITTEE 

on 

CONSUMER PROTECTION AND 
TOXIC MATERIALS 

ROOM 4146 STATE CAPITOL 
(916) 445-0991 

CHAIRWOMAN 

SALLY TANNER 

June 29, 1982 

Honorable Edmund G. Brown, Jr. 
Governor of California 
State Capitol 
Sacramento, California 

Dear Governor Brown: 

JAY J. DeFUAIA 
SENIOR CONSULT ANT 

MARGARET H . MARR 
ASSOCIATE CONSULTANT 

MARY VASOS 
COMMITTEE SECRETARY 

Re: AB 3560: Warranties on consumer goods -
consolidation of buyer's legal remedies 

Assembly Bill 3560 has been passed by the Legislature 
and is before you for your approval and signature. 

Under existing law, a buyer's remedies for breach of 
a consumer warranty are found in the Commercial Code, general 
contract law, and the federal Magnuson-Moss Act, as well as the 
Song-Beverly Consumer warranty Act. Because these remedies are 
spread throughout several different statutes without cross­
referencing, both the parties to a consumer transaction, as 
well as our judges have difficulty in ascertaining what remedies 
are available to the buyer for a breach of warranty. 

A.B. 3560 would amend California's Song-Beverly 
Act to incorporate all of the buyer's legal remedies for 
breach of warranty into a single, comprehensive provision. 
The bill would also adopt the Commercial Code's contract 
measure of damages, including necessary costs of repairs, 
for awards under the Song-Beverly Act. Finally, the bill 
would clarify that a judge's discretion to award attorney's 
fees to a prevailing buyer also includes the discretion not 
to award such fees when such an award would be inappropriate. 

LIS - 8
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. 
r 

Honorable Edmund G. Brown, Jr. Page Two 

A.B. 3560 was introduced at the request of the 
Department of Consumer Affairs which supports its enactment. 
The bill would not create or delete any of the buyer's current 
legal remedies for breach of warranty, but rather make them 
more accessible to everyone. The bill has received no opposition. 

I respectfully request your approval and signature. 

R 
oman, 60th District 

ST:mlv 
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ASSEMBLY COMMITTEE ON CONSUMER 
PROTECTION AND TOXIC MATERIALS 

AB 3560 

HEARING DATE: 
ASSEMBLYWOMAN SALLY TANNER, CHAIRWOMAN 

April 27, 1982 
AB 3560 -('l'anner), as introduced March 15, 1982 

---------------------------------------------------------------------
SUBJECT: 

consumer warranties: consolidation of buyer's remedies. 

DIGEST: 

Existing state and federal laws provide buyers of consumer goods with 
legal remedies for breach of an express or implied warranty and for 
violations of consumer warranty laws. These laws permit a buyer to 
recover actual damages, equitable relief, legal costs (including 
attorney"s fees) and in some cases, treble damages. 

This bill would consolidate all of these existing buyer's remedies 
and incorporate them into a single, rewritten provision of California's 
Song-Beverly Consumer Warranty Act. 

FISCAL EFFECT: 

This is not a fiscal bill. 

STAFF COMMENTS: 

1. A buyer's remedies for willful (intentional) and non-willful 

2. 

(negligent) breaches of warranty or violations of warranty law 
are found in California's Song-Beverly Act, the California 
Commercial Code, state general contract laws, and the federal 
Magnuson-Moss Consumer Warranty Act. 

This bill is sponsored by the Department of Consumer Affairs. 
The sponsor states that because the buyer's rights are located in 
different statutes, buyers and sellers are both often unaware 
they even exist. Legal enforcement can also be difficult and 
confusing. 

The sponsor states that consolidating all of these remedies in 
a single state law will make them more accessible to all of the par­
ties to a consumer transaction and thereby foster less misunder­
standing and more voluntary resolution of disputes. 

3. This bill would not create any new buyer r~edies which do not 
already exist.- The bill does, however, clarify one aspect of 
California's commercial Code by specifically including the cost 
of repairs which are necessary to make goods conform to the warranty 
where the buyer has accepted non-conforming goods. 

PREPARED BY: 

Jay DeFuria 
April 26, 1982 

AB 3560 
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' 

SENATE COMMITTEE ON JUDICIARY 1981-82 Regular Session 

AB 3560 (Tanner) 
As introduced 
Civil Code 
RT 

Source: Dept. of 

Prior Legislation: 

Support: Unknown 

CONSUMER WARRANTIES 
-REMEDIES-

HISTORY 

Consumer Affairs 

None 

Opposition: No Known 

Assembly floor vote: Ayes 66 - Noes 

KEY ISSUE 

0. 

SHOULD EXISTING REMEDIES FOR THE ENFORCEMENT OF A CONSUMER WARRANTY BE RECODIFIED IN A SINGLE SECTION OF THE SONG-BEVERLY CONSUMER WARRANTY ACT? 

PURPOSE 

J­
I 

5 
6 
0 

Under existing law remedies for breach of a consumer warranty are found in the Commercial Code, general contract law, and the federal Magnuson-Moss Act, as well as in the Song-Beverly Consumer Warranty Act. No 
single provision of law states all of these remedies.~ ~· . •••• ·=· all • 
This bill would repeal and reenact the remedies 
provision of the Song-Beverly Act so as to state existing remedies for the breach of a consumer warranty. The bill would neither add to nor subtract from remedies under existing law. 

(More) 

• 
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AB 3560 (Tanner) 
Page 2 J 

] 

__,i 

The purpose of the bill is to provide a single section 
which judges and attorneys may consult in order to 
find the existing remedies for a breach of a consumer 
warranty. 

COMMENT 

1. Need for bill 

2. 

Plaintiffs point out that provisions regarding the 
enforcement of promises contained in warranties 
are presently to be found in four separate areas 
of the codes. The Commercial Code contains 
provisions with respect to any warranty, whether 
or not the buyer of the goods in question is a 
consumer. The Song-Beverly Act contains 
provisions applicable only to warranties received 
by consumers. The federal Magnuson-Moss Act 
contains similar but not identical provisions to 
those in Song-Beverly. And, in addition, there 
are other applicable provisions in those Civil 
Code sections relating to general contract law. 

As a result of this dispersion, and a lack of 
cross-referencing, both litigants and judges have 
had difficulty in determining exactly what 
remedies were available to plaintiffs in breach of 
warranty cases. 

Benefit to warrantors ~ ~ . •• 
The clarification of available remedies would be•::: 
of benefit mainly to the recipient of a warranty •: 
The bill also contains, however, provisions of 
benefit to the issuer of the warranty. 

(More) 

L 
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AB 3560 (Tanner) 
Page 3 

A 
B 

3 
First, under the existing language in 5 
Song-Beverly, there are no limits on the kind or 6 
extent of damages that may be awarded except those 0 
which an individual judge may impose. This bill 
would adopt the contract measure of damages, as 
provided in Commercial Code Sections 2711 through 
2715, for awards under Song-Beverly. 

Second, the bill would clarify language in 
Song-Beverly to make it explicit that courts would 
have discretion not to award attorney's fees 
whenever such an award would be inappropriate. 

********** 
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' DIPART,UNT Of 

~nsumer ~Aff01rs 

Mary Ann Moore 
322-4292 

1020 N STIEET, IACIAMEMTO, CAI.IFOINIA '511• 

Dick Elbrecht 
'!,45-5126 

IDMUND G. IROWM JR., Go.,.rnor 

~OEST ,OR APPROVAL OF PROPOSED LPDISLATION 

STATE & CONSUMER SERVICES AGENCY 
DEPAR'lMENTs BILL CONTROL NO.: Consumer Affairs sc. S ;;2- ;17 
TITLE: 

Bu er's Remedies for Warranty Violations 
OBIDh 

Although the Song-Beverly Act was designed to be a comprehensive consumer product warranty act, it currently fails to (1) provide a buyer with a right to his/her actual damages for a warrantor's •nonwilful" (e.g., only negligent) warranty violations, or (2) allow a court to grant reasonable attorney's fees and court costs when the buyer prevails in such legal action. Instead,the buyer must generally seek expert legal representa­tion in order to pursue these remedies for nonwilful warranty violations under other state laws (California Commercial Code, negligence princi­ples) or federal law (Magnuson-Moss Act). A technical amendment is 
cont.) PROPOSED SOLUTION and alternatives: 

Amend the remedy provisions of the Song-Beverly Act to explicitly give the buyer the right to seek actual damages for "nonwilful" warranty ~iolations and, where the buyer prevails in that legal action, reason­able attorney's fees and court costs. To accomplish that, we recommend a consolidation and simplification of the language at Civil Code Sections 1794 and 1794.2 and the enactment of a new Section 1794, which would provide a clear statement, in a single section of the Song-Beverly Act, of the buyer's basic remedies for breach of warranty and violation of the Act, thus making them more accessible to all of the participants in retail sale transactions, including manufacturers, distributors, retailers, consumers, attorneys, others who advise consumers, and 
CIVIL & Ht.MAN RIGtn'S IMPACT: In general, warranty legislation -=n~sc~A~L"""I~MP-=-A"""c"""T-,----twas enacted to inprove the adequacy of information available to 
consumers, prevent deception and inpr01Te oarpetition in the market­

None ing of consurrer products. Pr01Tiding buyers with these remedies 
would help protect those at a catparative disadvantage in the 
marketplace. The proposal seeks to advance the 11Utual best inter-~LE=a""'1""'su.,.._,TI,...,..,.VE,,,._...,.HI.,..S_TO.,.._R ... Y_s..,. ests of all the rtici nts in a retail warranty transaction. 

This proposal was approved for introduction as part of last year's SCS-81-73, and in 1980 as SCS-80-33. SCS-80-33 was introduced as AB 3324 (Fenton) which eventually failed passage in the Senate Judiciary Commit­tee because of deadline problems. 
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-2-

PROBLEM (cont.) 

needed to resolve this problem. 

PROPOSED SOLUTION (cont.) 

judges, including particularly small claims court judges and court 
personnel. The- effect of this bill would be to foster the voluntary 
resolution of disputes by better defining the consequences to both 
parties if a resolution is not achieved. A greater degree of certainty 
in remedies that are available to the buyer would help resolve problems 
in a fair and equitable way and also reduce the chance of litigation. 
!tis where the law and its consequences are uncertain that real problems 

-e either not resolved, or that expensive litigation ensues. 
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ATE Of CAllfOIINIA-STATf AND CONSUMEII SOVICES AGENCY 

~ OIPAltMlNT Of 

onsumer 
AffCHrs 

1020 N STlln. SACIAMINTO, CALlfOINIA '511A 

(916) 445-5126 

EXPLANATION AND ANALYSIS OF 

AB 3324 (Fenton) 

A Consumer Law •Housekeeping" Bill 

On Warranty Disclosure and Buyer Remedies 

October 1980 

IOMUND G. POWN JII ., Co.,.rno, 
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AB 3324 (Fenton) is sponsored by the Department of Consumer 

Affairs. 

This bill is essentially a consumer law •housekeeping" bill 

whose function is to make our consumer warranty law more coherent, 

rational, understandable and effective. 

The following analysis will show that this bill will benefit 

all of the participants in consumer warranty transactions, including 

manufacturers, retail sellers and consumers. 

The bill does not add to the law any substantive legal obliga­

tion that is not already present in~~~ of our consumer 

warranty statutes. 

The bill's purpose and function is to reconcile federal and 

California warranty disclosure requirements, and consolidate and 

restate in a single section of the Song-Beverly Consumer Warranty 

Act the remedies now available to buyers under the Song-Beverly Act 

and other California and federal laws. 

The bill seeks to advance the mutual best interests of all of 

the participants in a retail warranty transaction. One of these 

areas of common interest is the basic coherence, rationality and 

intelligibility of our laws. This bill strives to make the 

Song-Beverly Act more coherent, rational and intelligible in two 

discreet areas: first, warranty disclosure~ and second, buyer 

remedies. 

Both those who extend consumer ~roduct warranties, and those who 

receive them have a vital interest in the coherence, rationality 
• 

and intelligibility of the law in each of these areas. 

We will address each of these areas in turn • 

• 

A In '·· L) 
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Amendment to Warranty Disclosure Provision 

The Song-Beverly Consumer Warranty Act (Civil Code S§ 1790-

179S.7) is a comprehensive consumer product· warranty law. Its 

scope includes substantive and procedural rights and duties, 

provisions on disclosure of warranty information, and remedies for 

breach of warranty and violations of the Act. 

As presently written, Civil Code S 1793.l(a), part of the 

Song-Beverly Act, requires manufacturers, distributors and sellers 

who issue written warranties in connection with retail sales of 

goods and services to --

fully set forth such warranties in readily 
understood language and clearly identify the 
party making such warranties. 

SB 3324 would amend this language to require warrantors to -­

fully set forth such warranties in simple 
and readily understood language, which shall 
clearly identify the party making such express 
warranties, and which shall conform to the 
federal standards for disclosure of warranty 
terms and conditions set forth in the federal 
Magnuson-Moss Warranty Federal Trade Commission 
Improvement Act (15 u.s.c. 2301, et seq.) and 
in the regulations of the Federal Trade Commission 
(16 C.F.R. Part 701). 

Both the California Song-Beverly Act and the federal Magnuson­

Moss Consumer Warranty Act and FTC regulations (15 U.S.C. SS 2301 

and 2312 and 16 C.F.R. Part 701) mandate the disclosure of the 

terms and conditions of consumer product warranties. However, in 

our judgment the federal act has preempted the disclosure provisions 

of the California act at S 1793.l(a). Hence, while the Song­

Beverly Act purports to require full disclosure of warranty terms 

and conditions, it does not have that legal effect. 

The proposed amendment would explicitly require the warrantor 

- 3 -
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to comply with the standards set forth in the FTC regulations on 

disclosure of warranty terms and conditions, thus making the Song­

Beverly Act, again, a comprehensive ·consumer product warranty law. 

Since the Magnuson-Moss Act and the Song-Beverly Act have 

roughly the same scope of application, the bill would not impose 

any substantive requirements on California business firms in 

addition to those to which they are now subjected under federal law. 

The major practical effect of the bill would be to educate 

California firms by informing them of the existence of the 

federal warranty disclosure requirements, and thus aid in voluntary 

compliance with the federal law. Now, many California firms appear 

to be unaware of the federal warranty disclosure requirements. 

By including an explicit reference to the federal requirements 

in the text of the Song-Beverly Act, consumers and others who 

assist consumers are also more likely to learn about the disclosure 

requirements. 

This bill would also have the legal effect of returning legal 

power to the DMV to enforce the legal principal that "simple and 

readily understood" warranty language must be utilized in consumer 

product warranties. If present S 1793.l(a) is preempted by the 

Magnuson-Moss Act, motor vehicle dealers who fail to comply with 

the disclosure provisions of either the federal or California 

warranty acts are not now subject to DMV licensing action under 

Vehicle Code S 11713(0). The bill will restore that power. (We 

have discussed this bill with the legislative personnel at the 

DMV and they concur in .our analysis and objectives.) 

Another legal effect of the bill will be to trigger the 

provisions on private remedies at Civil Code S 1794 upon a 
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violation of the disclosure standards. If S 1793.l(a) is preempted 

by the federal warranty act, consumers cannot utilize the remedy 

provisions of the Song-Beverly Act for disclosure violations, 

despite the -fact that the provisions on remedies purport to apply 

to all Song-Beverly violations. 

The question of preemption arises by virtue of S lll(c) of 

the federal Magnuson-Moss Act. Under S lll(c) of the federal 

warranty act, a state requirement which relates to labeling or 

disclosure with repsect to written warranties or performance there­

under is rendered inapplicable to written warranties meeting 

federal standards if it is within the scope of an applicable 

requirement of the warranty act governing warranty disclosure 

provisions, designations or minimum standards (§§ 102, 103, and 104 

or rules thereunder) and is not identical to such requirement. State 

requirements may be declared applicable to such transactions by 

the FTC, according to paragraph two of this provision, if an 

appropriate state agency applies and the FTC determines (pursuant 

to a rulemaking proceeding under S109) that the requirement in 

question gives more protection to consumers than does the warranty 

act and that it does not unduly burden interstate commerce. The 

state requirement will then be applicable to the extent specified 

by the FTC for as long as the state administers and enforces the 

requirement effectively. Another exception to S lll(c) is S lll(b), 

which preserves consumer rights or remedies under state law. 

While the FTC has ruled that several of the Civil Code 

warranty provisions are not preempted (see 42 FR 54004 -- July 9, 

1976), there has been no ruling on S 1793.l(a), as a result of 

which S 1973.l(a) is preempted. (If that subsection were determined 

- 5 -
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to be exempt from preemption, the other reasons in support of this 

proposal would still apply.) 

The federal warranty disclosure provisions (see the copy of 

16 C.F.R. Part 701) require that warranties on consumer products 

must contain: 

The warrantor's name and mailing address. 

Who is protected by the warranty, including any 
limitations (for example, a warranty protecting 
only the first owner). 

Precisely what parts, components, or character­
istics or properties the warranty covers and 
what it excludes. 

What items or services the warrantor will pay 
for, and those, if any, for which the buyer must 
pay. 

When the warranty term begins (if other than the 
date of purchase). 

The warranty's duration (measured, for example, 
by time). 

Whom to contact to obtain warranty service (includ­
ing names, addresses, and telephone numbers). 

Step-by-step instructions to follow to obtain 
service •. 

Any expenses the buyer may be required to pay. 

The federal warranty disclosure provisions thus supplement 

and make more certain the Song-Beverly Act's general requirement 

that the terms and conditions of consumer product warranties in 

California must be set forth in •readily understood language". The 

federal provisions establish the specific •ground rules• for the 

writing of consumer product warranties, and, ultimately, should 

prove helpful to both warrantor& and consumers by eliminating 
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misunderstandings regarding the scope and content of consumer 

product warranties. 

It would seem to be good public policy to support the imple­

mentation of the federal warranty disclosure provisions. As noted 

above, including explicit reference to the federal provisions will 

help California firms comply by informing them of the existence 

of these requirements. 

Amendment to Warranty Remedies Provision 

Civil Code 5§ 1794 and 1794.2, part of the Song-Beverly Act, 

express the basic rules on buyer remedies: 

1794. Any buyer of consumer goods injured by a 
willfµl violation of the provisions of this chapter 
or a willful violation of the implied or express 
warranty or service contract may bring an action 
for the recovery of three times the amount of 
actual damages and other legal and equitable relief, 
and, if the buyer prevails in any action brought 
under this section, he or she may be allowed by the 
court to recover as part of the judgment a sum equal 
to the aggregate amount of costs and expenses (includ­
ing attorney's fees based on actual time expended) 
determined by the court to have been reasonably 
incurred by the plaintiff for or in connection with 
the commencement and prosecution of such action. 

1794.2. The provision of Section ·1794 authorizing 
the recovery of three times the amount of the buyer's 
actual damages shall not apply to either of the 
following: 

(a) A cause of action commenced or maintained 
pursuant to Section 382 of the Code of Civil Procedure 
or pursuant to Section 1781 of this code. 

(b) A judgment based solely on a breach of the 
implied warranty of merchantability, or, where 
present, the implied warranty of fitness. _. . 

SB 3324 would consolidate SS 1794 and 1794.2 and would enact 

a new S 1794 which would provide as follows: 

- 1 -
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1794. (a) Any buyer of consumer goods who is 
damaged by a failure to comply with any obligation 
under this chapter or under an implied or express 
warranty or service contract may bring an action 
for the recovery of damages and other legal and 
equitable relief. 

(b) The measure of the buyer's damages in an 
action under this section shall be as follows: 

(l) Where the buyer has rightfully rejected 
or justificably revoked acceptance of the goods or 
has exercised any right to cancel the sale, Sections 
2711, 2712 and 2713 of the Commercial Code shall apply. 

(2) Where the buyer has accepted the goods, 
Sections 2714 and 2715 of the Commercial Code shall 
apply, and the measure of damages shall include the 
cost of repairs necessary to make the goods conform. 

(c) If the buyer establishes that the failure to 
comply was willful, the judgment may include, in 
addition to the amounts recovered under subdivision 
(a), a civil penalty which shall not exceed two 
times the amount of actual damages. This subdivision 
shall not apply in any class action under Section 382 
of the Code of Civil Procedure or Section 1781 of 
this code, or with respect to a claim based solely 
on a breach of an implied warranty. 

(d) If the buyer prevails in an action under this 
section, the buyer may be allowed by the court to 
recover as part of the judgment a sum equal to the 
aggregate amount of costs and expenses, including 
attorney's fees based on actual time expended, 
determined by the cour"t to have been reasonably 
incurred by the buyer in connection with the commence­
ment and prosecution of such action, unless the court 
in its discretion determines that such an award of 
attorney's fees would be inappropriate. 

~he purpose and effect of revised S 1794 is to provide a 

clear statement, in a single section of the Song-Beverly Act, of 

the buyer's basic remedies for breach of warranty and violation of 

the Act. 

As the accompanying chart illustrates, the bill does not 

confer any remedy that buyers do not already enjoy -- whether under 

the federal Magnuson-Moss Consumer Warranty Act, the California 

- 8 -
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Commercial Code, the general contract law of California, or the 

Song-Beverly Act. 

The bill does restate and consolidate these remedies at a 

single location within the Song-Beverly Act, thus making them 

more accessible to all of the participants in retail sale trans­

actions, including manufacturers, distributors, retailers, 

consumers, attorneys, others who advise consumers, and judges, 

including particularly Small Claims Court judges and court personnel. 

The bill is not intended to foster more litigation over 

consumer warranties, and the Department of Consumer Affairs does 

not believe it will have that effect. Indeed, there is now no great 

abundance of litigation under the Song-Beverly Act, either at the 

trial or appellate level. To the best of our knowledge, there is 

not a single reported appellate decision under the Song-Beverly 

Act, despite the fact that it has been on the books for almost ten 

years. 

We believe that the effect of this bill will be to foster the 

voluntary resolution of disputes by better defining the conse­

quences to both parties if a resolution is not achieved. We believe 

that a greater degree of certainty in remedies that are available 

to the buyer will help resolve problems in a fair and equitable 

way, and will also reduce the chance of litigation. It is where 

the law and its consequences are uncertain that real problems are 

either not resolved, or that expensive litigation ensues. 

At the hearings before the Assembly Committee on Labor, 

Employment and Consumer Affairs at San Diego last December, in 

which the Committee invited comment on new and used car automobile 

sale problems, a variety of witnesses testified to the inadequacy 

- 9 -
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of our present laws. There was widespread agreement among those 

testifying that our present consumer warranty laws do not provide 

remedies that are adequate. 

As the accompanying chart shows, however, the range of available 

legal_remedies is quite broad. Yet, because they are spread among 

many different statutes, they are not reasonably accessible to 

buyers and their attorneys. A good example is the provision that 

motivated this amendment. While the Magnuson-Moss Act grants 

courts the power to assess actual damages and reasonable attorney's 

fees upon a finding of a breach of warranty that is not willful, 

the Song-Beverly Act is silent. As presently written, the Song­

Beverly Act requires a finding of "willfulness". The amendment to 

the remedy section originated in a complaint from a buyer who had 

prevailed in a suit but was not awarded a reasonable attorney's 

fee because the judge felt that the court did not have the power 

to make such an award unless the court could properly find that 

the breach of warranty was "willful". 

Therefore, under present law, buyers would be well advised 

to proceed under both the federal Magnuson-Moss Consumer Warranty 

Act as well as the California Song-Beverly Warranty Act, taking 

their chances with each. But these elements of chance and •game" 

are unacceptable as a matter of public policy, we believe. Whether 

a particular buyer is treated justly depends less on the actual 

merits of his or her case than on the sophistication of his or her 

lawyer. Since our consumer warranty laws must be relatively self­

executing in order to be successful, we find it difficult to 

accept uncertainties of this kind. 

Warrantor& too have a vital interest in achieving a reasonable 

- 10 -
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.. 

degree of certainty in remedies. Now, the provision on damages 

in the Song-Beverly Act is open-ended. There are no limits on 

the kind or extent of damages that may be awarded, except those 

which an individual judge may impose. That too is a degree of 

uncertainty that we find difficult to accept. The uncerta~nty can 

cut both ways for all parties to a consumer warranty transaction, 

since the uncertainty will make it difficult to assess the risks 

of trial and will result in settlements that will depend on 

factors other than the real merits of the case. 

As a result of the amendment proposed by the Association of 

California Insurance Companies, which we have accepted, the contract 

measure of damages, as set forth in SS 2711-2715 of the California 

Commercial Code, would apply in all actions under the Song-Beverly 

Act. And to resolve a major unresolved question under the 

California Commercial Code, the bill explicitly states that the 

buyer's damages may include the necessary costs of repairs. 

By cross-referencing to and incorporating the Commercial Code 

provisions on buyer remedies, the bill aslo brings into play the 

thousands of court decisions under the Commercial Code, and its 

predecessors, that have articulated principles of construction and 

application to the wide range of circumstances and situations that 

have been presented to the courts in the past. This too will 

enhance the degree of certainty of result to the benefit of 

everyone. 

From an industry standpoint, the bill is also deserving of 

support, because of its inclusion of the federal Magnuson-Moss 

Act's language giving the courts explicit discretion not to award 

reasonable attorney'• fees. While the present text of S 1794 also 

~ 11 -
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confers that power, the Magnuson-Moss Act's language is more 

explicit. Tracking the Magnuson-Moss Act's language will also help 

eliminate confusion on other points. Unless there is a good policy 

reason to the contrary, we feel that when both federal and 

California statutes address the same issue in the same way, identical 

statutory language should be imployed. 

As we have explained above, the bill would include within the 

remedies language of the Song-Beverly Act an explicit right to 

recover actual damages (not treble damages) for an ordinary, non­

willful breach of warranty, as well as reasonable attorney's fees. 

As we explained, these remedies are already conferred by the federal 

Magnuson-Moss Act, but we believe that we should not force consumers 

to utilize a federal law to enforce their rights in "garden variety" 

warranty disputes. · There is also an industry interest in this 

particular change, which we would like to explain. Conferring 

Song-Beverly jurisdiction to resolve disputes in favor or the 

consumer without~ finding of willfulness will also benefit warran­

tors. Now, in order to proceed under the Song-Beverly ·Act, consumers 

and their attorneys must search for proof of "willfulness". Just 

as a requirement of a finding of fault in divorce cases added to 

the bitterness and complexity of divorces as well as the length of 

trials and other personal and social costs, we feel that denying 

relief without a finding of willfulness tends to force consumers 

and their attorneys to pursue a less constructive approach to 

dispute resolution, focusing less on the merits of the problem 

than on the motivations of the parties. The focus instead ought 

to be on peaceable dispute resolution, including especially the 

actual merits of the claim, including the questions of whether 

- 12 -
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there was a defect and whether the defect was covered by the 

warranty. (Of course, where there!!, a "willful" breach of 

warranty, the courts should have the same power that they presently 

have to award penalty damages.) This bill has been carefully 

developed. It is an example of the working of the legislative 

process at its best. It will improve our law. It will make it 

more coherent, rational and understandable. It will promote 

voluntary compliance and will help promote the voluntary settlement 

of disputes. 

- 13 -
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STATE c:;- CALIFORNIA-STATE AND CONSUMER SERVICES AGENCY 

,;:nsuffler 
~AffCllr5 

1020 N STREET, SACRAMENTO, CALIFORNIA 95814 

Honorable Sally Tanner 
Member of the Assembly 
State Capitol, Room 4146 
Sacramento, CA 95814 

Dear Assemb~ner: 

April 1, 1982 

EDMUND G. BROWN JR., Governor 

I would like to thank you for ca rying our proposed legis­
lation that would upgrade the Song-Beverly Consumer Warranty 
Act in the areas of disclosures and buyer remedies. 

To assist you in carrying these bills, we have prepared an 
explanation and analysis of each of the respective bills, which 
I think you will find quite helpful. 

If you have any questions, please feel free to contact 
Mary Anne Moore of my staff, who has been designated our legisla­
tive analyst on each of these bills. Both Ms. Moore and Dick 
Elbrecht of our Legal Services Unit, who was involved in develop­
ing these proposals, will be prepared to appear with you on behalf 
of these measures when they come up for hearing. Ms. Moore will 
also be involved in developing additional support for these meas­
ures, including witnesses who will appear at the hearings if 
necessary. 

While both of these measures are important, I feel that the 
remedies bill is the most important, because it would authorize 
an award of reasonable attorney's fees without proof of willful­
ness. 

It is now necessary to resort to the federal Magnuson-Moss 
Consumer Warranty Act to secure an award of attorney's fees, where 
the warrantor's default was not a "wilful" default. AB 3560 will 
make it possible for California consumers to rely solely on the 
Song-Beverly Consumer Warranty Act to recover both damages and a 
reasonable attorney's fee if they prevail, without regard to the 
wilfulness of the warrantor's breach. 

We look forward to working with you on both of these bills. 

Attachments 

1 
i 
i 
~ 
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ATE OF c;ALIFORNIA-STATE AND CONSUMER SERVICES AGENCY 

,-- DEPARTMENT OF 

onsumer 
-.AffCHrs 

1020 N STREET, SACRAMENTO, CALIFORNIA 95814 

(916) 445-5126 

EXPLANATION AND ANALYSIS OF 

AB 3560 (Tanner) 

A Consumer Law "Housekeeping" Bill 

On Buyer Remedies for Breach of Warranty 

March 1982 

EDMUND G. IROWN JR., GoYernor 

1 

A-23 : 



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E 
   

   
(8

00
)6

66
-1

91
7

FCA MJN 54

AB 3560 (Tanner) is sponsored by the Department of Consumer 

Affairs. 

This bill is essentially a consumer law "housekeeping" bill 

whose function is to make our consumer warranty law more coherent, 

rational, understandable and effective. 

The bill does not add to the law any substantive legal obli­

gation that is not already present in~ .2!. ·~of~ consumer 

warranty statutes. 

The bill's purpose and function is to consolidate and restate 

in a single section of the Song-Beverly Consumer Warranty Act 

the remedies now available to buyers under the Song-Beverly Act 

and other California and federal laws. 

This bill strives to make the song-Beverly Act more coherent, 

rational and intelligible. Both those who extend consumer product 

warranties, and those who receive them, have a vital.interest in 

the coherence, rationality and intelligibility of the law. 

Explanation of Warranty Remedies Provision 

Civil Code S§ 1794 and 1794.2, part of the Song-Be~erly Act, 

express the basic rules on buyer remedies: 

1794. Any buyer of consumer goods injured by a 
willful violation of the provisions of this chapter 
or a willful violation of the implied or express 
warranty or service contract may bring an action 
for the recovery of three times the amount of 
actual damages and other legal and equitable relief, 
and, if the buyer prevails in any action brought 
under this section, he or she may be allowed by the 
court to recover as part of the judgment a sum equal 

2. 
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to the aggregate amount of costs and expenses (includ­
ing attorney's fees based on actual time expended) 
determined by the court to have been reasonably 
incurred by the plaintiff for or in connection with 
the commencement and prosecution of such action. 

1794.2. The provision of Section 1794 authorizing 
the recovery of three times the amount of the buyer's 
actual damages shall not apply to either of the 
following: 

(a) A cause of action commenced or maintained 
pursuant to Section 382 of the Code of Civil Procedure 
or pursuant to Section 1781 of this code. 

(b) A judgment based solely on a breach of the 
implied warranty of merchantability, or, where 
present, the implied warranty of fitness. 

AB 3650 would consolidate§§ 1794 and 1794.2 and would enact 

a new S 1794 which would provide as follows: 

1794. (a) Any buyer of consumer goods who is 
damaged by a failure to comply with any obligation 
under this chapter or under an implied or express 
warranty or service contract may bring an action 
for the recovery of damages and other legal and 
equitable relief. 

(b) The measure of the buyer's damages in an 
action under this section shall be as follows: 

(1) Where the buyer has rightfully rejected 
or justificably revoked acceptance of the goods or 
has exercised any right to cancel the sale, Sections 
2711, 2712 and 2713 of the Commercial Code shall apply. 

(2) Where the buyer has accepted the goods, 
Sections 2714 and 2715 of the Commercial Code shall 
apply, and the measure of damages shall include the 
cost of repairs necessary to make the goods conform. 

(c) If the buyer establishes that the failure to 
comply was willful, the judgment may include, in 
addition to the amounts recovered under subdivision 
(a), a civil penalty which shall not exceed two 
times the amount of actual damages. This subdivision 
shall not apply in any class action under Section 382 

3. 
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of the Code of Civil Procedure or Section 1781 of 
this code, or with respect to a claim based solely 
on a breach of an implied warranty. 

(d) If the buyer prevails in an action under this 
section, the buyer may be allowed by the court to 
recover as part of the judgment a sum equal to the 
aggregate amount of costs and expenses, including 
attorney's fees based on actual time expended, 
determined by the court to have been reasonably 
incurred by the buyer in connection with the commence­
ment and prosecution of such action, unless the court 
in its discretion determines that such an award of 
attorney's fees would be inappropriate. 

The purpose and effect of revised§ 1794 is to provide a 

clear statement, in a single section of the Song-Beverly Act, of 

the buyer's basic remedies for breach of warranty and violation of 

the Act. 

As the accompanying chart illustrates, the bill does not 

confer any remedy that buyers do not already enjoy -- whether under 

the federal Magnuson-Moss Consumer Warranty Act, the California 

Commercial Code, the general contract law of California, or the 

Song-Beverly Act. 

The bill does restate and consolidate these remedies at a 

single location within the Song-Beverly Act, thus making them 

more accessible to all of the participants in retail sale trans­

actions, including manufacturers, distributors, retailers, 

consumers, attorneys, others who advise consumers, and judges, 

including particularly Small Claims Court judges and court personnel. 

The bill is not intended to foster more litigation over 

consumer warranties, and the Department of Consumer Affairs does 

not believe it will have that effect. Indeed, there is now no grea~ 

4. 
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abundance of litigation under the Song-Beverly Act, either at the 

trial or appellate level. To the best of our knowledge, there is 

not a single reported appellate decision under the Song-Beverly 

Act, despite the fact that it has been on the books for about ten 

years. 

We believe that the effect of this bill will be to foster the 

voluntary resolution of disputes by better defining the conse­

quences to both parties if a resolution is not achieved. We believe 

that a greater degree of certainty in remedies that are available 

to the buyer will help resolve problems in a fair and equitable 

way, and will also reduce the chance of litigation. It is where 

the law and its consequences are uncertain that real problems are 

either not resolved, or that expensive litigation ensues. 

At the hearings before the Assembly Committee on Labor, 

Employment and Consumer Affairs at San Diego in December, 1979, in 

which the Committee invited comment on new and used car automobile 

sale problems, a variety of witnesses testified to the inadequacy 

of our present laws. The.re was widespread agreement among those 

testifying that our present consumer warranty laws do not provide 

remedies that are adequate. 

As the accompanying chart shows, however, the range of available 

legal remedies is quite broad. Yet, because they are spread among 

many different statutes, they are not reasonably accessible to 

buyers and their attorneys. A good example is the provision that 

motivated this amendment. While the Magnuson-Moss Act grants 

courts the power to assess actual damages and reasonable attorney's 

s. 
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fees upon a finding of a breach of warranty that is not willful, 

the Song-Beverly Act requires a finding of "willfulness" before an 

an award of attorney's fees can be made. The amendment to the 

remedy section originated in a complaint from a buyer who had pre­

vailed in a suit but was not awarded a reasonable attorey's fee 

because the judge felt that the court did not have the power to 

make such an award unless the court could properly find that the 

breach of warranty was "willful". 

Under present law, therefore, buyers would be well advised 

to proceed under both the federal Magnuson-Moss Consumer Warranty 

Act as well as the California Song-Beverly Warranty Act, taking 

their chances with each. But these elements of chance and "game" 

are unacceptable as a matter of public policy, we believe. Whether 

a particular buyer is treated justly depends less on the actual 

merits of his or her case than on the sophistication of his or her 

lawyer. Since our consumer warranty laws must be relatively self­

executing in order to be successful, we find it difficult to 

accept uncertainties of this kind. 

Warrantors too have a vital interest in achieving a reasonable 

degree of certainty in remedies. Now, the provision on damages 

in the Song-Beverly Act is open-ended. There are no limits on 

the kind or extent of damages that may be awarded, except those 

which an individual judge may impose. That too is a degree of 

uncertainty that we find difficult to accept. The uncertainty can 

cut both ways for all parties to a consumer warranty transaction, 

since the uncertainty will make it difficult to assess the risks 

6. 
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.-

of trial and will result in settlements that will depend on 

factors other than the real merits of the case. 

As a result of the amendment proposed by the Association of 

California Insurance Companies, which we have accepted, the contract 

measure of damages, as set forth in SS 2711-2715 of the California 

Commercial Code, would apply in all actions under the Song-Beverly 

Act. And to resolve a major unresolved question under the 

California Commercial Code, the bill explicitly states that the 

buyer's damages may include the necessary costs of repairs. 

By cross-referencing to and incorporating the Commercial Code 

provisions on buyer remedies, the bill also brings into play the 

thousands of court decisions under the Commercial Code, and its 

predecessors, that have articulated principles of construction and 

application to the wide range of circumstances and situations that 

have been presented to the courts in the past. This too will 

enhance the degree of certainty of result to the benefit of 

everyone. 

From an industry standpoint, the bill is also deserving of 

support, because of its inclusion of the federal Magnuson-Moss 

Act's language giving the courts explicit discretion not to award 

reasonable attorney's fees. While the present text of§ 1794 also 

confers that power, the Magnuson-Moss Act's language is more 

explicit. Tracking the Magnuson-Moss Act's language will also help 

eliminate confusion on other points. Unless there is a good policy 

reason to the contrary, we feel that when both federal and 

7. 
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California statutes address the same issue in the same way, identical 

statutory language should be imployed. 

As we have explained above, the bill would include within the 

remedies language of the Song-Beverly Act an explicit right to 

recover actual damages (not treble damages) for an ordinary, non­

willful breach of warranty, as well as reasonable attorney's fees. 

As we explained, these remedies are already conferred by the federal 

Magnuson-Moss Act, but we believe that we should not force consumers 

to utilize a federal law to enforce their rights in "garden variety" 

warranty disputes. There is also an industry interest in this 

particular change, which we would like to explain. Conferring 

Song-Beverly jurisdiction to resolve disputes in favor or the 

consumer without~ finding of willfulness will also benefit warran­

tors. Now, in order to proceed under the Song-Beverly Act, consumers 

and their attorneys must search for proof of "willfulness". Just 

as a requirement of a finding of fault in divorce cases added to 

the bitterness and complexity of divorces as well as the length of 

trials and other personal and social costs, we feel that denying 

relief without a finding of willfulness tends to force consumers 

and their attorneys to pursue a less constructive approach to 

dispute resolution, focusing less on the merits of the problem 

than on the motivations of the parties. The focus instead ought 

to be on peaceable dispute resolution, including especially the 

actual merits of the claim, including the questions of whether 

there was a defect and whether the defect was covered by the 

warranty. (Of course, where there is a "willful" breach of 
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warranty, the courts should have the aame power that they presently 

have to award penalty damages.) 

This bill has been carefully developed. It will improve 

our law. It will make it more coherent, rational and understandable. 

It will promote voluntary compliance and will help promote the 

voluntary settlement of disputes. 

We urge your support. 

Thank you. 

RAE:vc 
(3/30/82) 
Attachment 

(1) Buyer's Remedies Under 
California and Federal 
Consumer Warranty Law 

9. 
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C 
ENROLLED BILL MEMORANDUM TO GOVERNOR DATE July 2, 1982 

BILL NO. AB 3560 

Vote-Senate .--Unanimous 

Ayerr- 32 
Noerr- O 

Vote-Assembly __ Unanimous 

Ayes- 66 
Noerr- 0 

AB 3560 - Tanner 

SPONSOR 

AUTHOR Tanner 

Existing law provides buyers of consumer goods 
with legal remedies for breach of an express or 
implied warranty and for violations of consumer 
warranty laws. A buyer's remedies for willful 
breaches of warranty or violations of warranty law 
are found in the California Song-Beverly Act, the 
California Commercial Code, state general contract 
laws, and the federal Magnuson-Moss Consumer 
Warranty Act. ~ 

This bill would consolidate Sections 1794 and 
1794.2 of the Civil Code and would enact a new 
Section 1794 to provide a clear statement of the 
buyer's basic remedies for breach of warranty 
and violation of the Song-Beverly Act. 

Department of Consumer Affairs 

OPPOSITION 

No known opposition 

FISCAL IMPACT 

None 

I RecommeodoHoo APPROVE 

OUP OSP 
LIS - 9
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I OWEN K. KUNS 
RAY H. WHITAKER 

CHIEF DEPUTIES 

JERRY L . BASSETT 
KENT L. DECHAMBEAU 
STANLEY M. LOURIMORE 
EDWARD K. PURCELL 
JOHN T . STUDEBAKER 

JOHN CORZINE 
ROBERT CUU.EN CUFFY 
ROBERT D. GRONKE 
SHERWIN C. MACKENZIE, JR, 
ANN M . MACKEY 
TRACY 0. POWELL. II 
RUSSEU. L . SPA.RUNG 
JIMMIE WING 

PRINCIPAL OEPln'IES 

3021 STATE CAPITOL 
SACRAMENTO 95814 
1916) 445-3057 

8011 STATE BUILDING 
107 SOUTH BROADWAY 
LOS ANGELES 90012 
(213) 620-2550 

f 0~ 
'lfitgislmtilt Qfouns:el 

of Qlalifnrni& 
BION M. GREGORY 

Sacramento, California 
June 23, 1982 

Honora.ble Edmund G. Brown Jr. 
Governor of California 
Sacramento, CA 

Assembly Bill No. 3560 

Dear Governor Brown: 

Pursuant to your -request we have reviewed the 

above-numbered bill authored by Assemblywoman Tanner 

GERALD ROSS ADAMS 
DAVID 0. ALVES 
MARTIN L. ANDERSON 
PAUL ANTILLA 
CHARLES C . ASBILL 
JAMES L. ASHFORD 
SHARON G . BIRENBAUM 
EILEEN J. BUXTON 
HENRY J. CONTRERAS 
BENE. DALE 
CLINTON J . DEWITT 
C . DAVID DICKERSON 
KA.THAYN E. DONOVAN 
FRANCES S. OORBIN 
LAWRENCE H. FEIN 
SHARON R . FISHER 
JOHN FOSSETTE 
HARVEY J. FOSTER 
CLAY FULLER 
ALVIN 0. GRESS 
JOYCE E. HEE 
THOMAS R . HEUER 
JACK I. HORTON 
SANDRA HUGHES 
MICHAEL J . KERSTEN 
L. DoUGLAS KINNEY 
VICTOR KOZIELSKI 
ROMULO I. LOPEZ 
JAMES A. MARSALA 
ROBERT G . MIU.ER 
JOHN A. MOGER 
VERNE L OLIVER 
EUGENE L. PAINE 
MARGUERITE ROTH 
JERRY J. RUIZ 
MICHAEL B . SALERNO 
MARY SHAW 
WILLIAM K . STARK 
MARK FRANKLIN TERRY 
JEFF THOM 
RICHARD B. WEISBERG 
DANIEL A. WEITZMAN 
THOMAS O . WHELAN 
CHRISTOPHER ZIRKLE 

DEPUTIES 

and, in our opinion, the title and form are sufficient and 

the bill, if chaptered, will be constitutional. The digest 

on the printed bill as adopted correctly reflects the views 

of this office. 

JTS:AB 

Two copies to Honorable 
pursuant to Joint Rule 

Very truly yours, 

Bion M. Gregory 
Legislative Counsel 

<-~'1 ?' ))'_✓-~tf~ By r~ 
John T. Studebaker 
Principal Deputy 

Sally Tanner , 3""'4,..---_--~--------------
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). 

C fl,()~' 

GOVERNOR'S OFFICE 
ENROLLED BILL REPORT REQUEST 

Dale•----~..._~ ____ / _______ _ 

Bill No ____ __./n:;,_.._.,-"'-_:,~'=2-,,., ............ Q'--------

. Date Du.,.. ___________________ _ 
·~ - -

• Please reply within five \VOrl:ing days of above elate unless a different due 
date is indicated. 

TO: 1efausiness, Transportation & Housing 

/7 Environmental Quality 

/7 Finance 

/7 Food & Agriculture 

/7 Health & Welfare 

/7 Industrial Relations 

/7 Legal Affairs Unit 

/7 Office of Planning & Research 

/7 Resources 

/7 State & Consumer Services 

/7 Youth & Adult Correctional 

D -------------
The attached bill has been received by this 

office for the Governor's consideration. 

An ·analysis of this bill, together with your 
~ecommendations will be appreciated. 

LEGISLATIVE SECTION 
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STATE OF CALIFORNIA 
ANALY,ST: "'t.a.ary Anne( 'Ore 
Bus. Ph: 322-4292 .... EDMUND G. BROWN JR., Governor 

1020 N STREET, SACRAMENTO, CALIFORNIA 9581' 

ENROLLED BILL REPORT 
AGENCY 

State & Consumer Services 
BILL NUMBER 

AB 3560 
OEAIRTMENT, 90Allt0 Oft COMMISSION AUTHOR 

Tanner Department of Consumer Affairs 

SUBJECT: Consumer Warranties: Consolidation of buyers' remedies 

HISTORY, SPONSORSHIP & RELATED LEGISLATION: 

AB 3560 is sponsored by this Department for the purpose of organizing and 
clarifying existing remedies for breaches of warranty or violations of 
warranty law. AB 3560 received no opposing testimony or votes. 

ANALYSIS 

A. SPECIFIC FINDINGS 

· Existing state and federal laws{provide; buyers of consumer goods 
with legal remedies for breach of an express or implied warranty and 
for violations of consumer warranty laws. A buyer's remedies for 
willful breache~ of warranty or violations of warranty law are found 
in the California Song-Beverly Act, the California Commercial Code, 
state general.contract laws, and.the federal Magnuson-Moss Consumer 
Warranty Act.J 

Because buyer~' riihts are located in different statutes, buyers. and 
sellers are sometimes unaware of them, and legal enforcement can be 
difficult and confusing. 

/ (1-v;.., 1,.,-V-.., 
AB 3560Cwould consolidate Sections 1794 and 1794.2 of the Civil Code 
and would enact a new Section~ to provide a clear statement of 
the buyer's basic remedies for bleach of warranty and violation of 
the Song-Beverly, Act J 

B. FISCAL IMPACT 

None on this Department. 

C. VOTE 

Assembly: 
Senate: 

66-0 
32-0 

D. CIVIL & HUMAN RIGHTS IMPACT 

In general, warranty legislation was enacted to improve the adequacy 
of information available to consumers, prevent deception, and improve 
competition in the marketing of consumer products. Providing buyers 

RECOMMENDATION: 

DATE 

6/24/82 

(cont.) 
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AB 3560 
Page 2 

ith their remedies would help protect those at a comparative dis­
advantage in the marketplace. AB 3560 seeks to advance the mutual 
best interest of all participants in a retail warranty transaction. 

· • •-·, ,: 

Sign 
.i', ': . .' 
; Consolidating existing buyers' remedies in a single provision of 
· California'B Song-Beverly Consumer Warranty Act will make them more 
accessible to all of the parties of a tonsumer transactiori, thereby 
aiding in the voluntary resolution of disputes by better defining 
the consequences to both parties if a iesolution is not achie~ed. 

; . ·.'·.\·. :,'; , . ,·/_'i.".' · _.;._·:~: ::J . . 
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,,. "· ., t MEMBERS 
MARTHA VALDES 

DON SE&ASTIANI , Vice Chairman 
BYRON SHER 

C ( 
SENIOR CONSULTANT 

JAY J. DeFURIA 
PETER CHACON 

RICHARD KATZ 

DAVID ELDER 

ERNEST KONNYU 

CATHIE WRIGHT 

CALIFORNIA LEGISLATURE 
ASSEMBLY COMMITTEE 

on 

CONSUMER PROTECTION AND 
TOXIC MATERIALS 

ROOM 4146 STATE CAPITOL 
(916) 445-0991 

CHAIRWOMAN 

SALLY TANNER 

June 29, 1982 

Honorable Edmund G. Brown, Jr. 
Governor of California 
State Capitol 
Sacramento, California 

Dear Governor Brown: 

SENIOR CONSULTANT 

MARGARET H. MARR 
ASSOCIATE CON SULTANT 

MARY VASOS 
COMMITTEE SECRETARY 

Re: AB 3560: Warranties on consumer goods -
consolidation of buyer's legal remedies 

Assembly Bill 3560 has been passed by the Legislature 
and is before you for your approval and signature. 

Under existing law, a buyer's remedies for breach of 
a consumer warranty are found in the Commercial Code, general 
contract law, and the federal Magnuson-Moss Act, as well as the 
Song-Beverly consumer Warranty Act. Because these remedies are 
spread throughout several different statutes without cross­
referencing, both the parties to a consumer transaction, as 
well as our judges have difficulty in ascertaining what remedies 
are available to the buyer for a breach of warranty. 

A.B. 3560 would amend California's Song-Beverly 
Act to incorporate all of the buyer's legal remedies for 
breach of warranty into a single, comprehensive provision. 
The bill would also adopt the Commercial Code's contract 
measure of damages, including necessary costs of repairs, 
for awards under the Song-Beverly Act. Finally, the bill 
would clarify that a judge's discretion to award attorney's 
fees to a prevailing buyer also includes the discretion not 
to award such fees when such an award would be inappropriate. 
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... 
' C 

Honorable Edmund G. Brown, Jr. Page Two 

A.B. 3560 was introduced at the request of the 
Department of Consumer Affairs which supports its enactment. 
The bill would not create or delete any of the buyer's current 
legal ~emedies for breach of warranty, but rather make them 
more accessible to everyone. The bill has received no opposition. 

' I respectfully request your approval and signature. 

R 
oman, 60th District 

ST:mlv 
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C1\LIFOl?NIA 
STATE LIBfU\RY 

GOVt:Hi'JMfNf 
PU£llCf\TIONS 

Volume 15, Number 3 Winter 1982 

Lemon Law Brings Success 
To State's New Car Buyers 

by 
Melissa Zermeno 

Driving a shiny, new car off the dealer's 
lot, the new car buyer is filled with hope, 
pride and visions of many worry-free driv­
ing miles ahead. But these high hopes can 
quickly turn to despair and frustration 
when something goes wrong that time­
consuming or repeated repairs do not fix. 
Meanwhile, you are stranded on the 
dealer's front steps, faced with the in­
convenience and the cost of getting around 
without your car. And unless you paid 
cash for your car, the monthly paymencs 
continue to put a dent in your household 
budget. In short, you may be stuck with a 
"lemon." 

Beginning in January 1983 , new car 
buyers in California will be aided in solv­
ing and preventing lemon problems when 
the "Lemon Law" takes effect. The result 
of four years of effort by consumer 
groups and author Assemblywoman Sally 
Tanner, AB 1787, the Lemon Bill, was 
signed by the Governor last September. 

Since 1970 California's Song-Beverly 
Consumer Warranty Act has required 
manufacturers to refund or replace a car 
that hasn't been repaired after a 
reasonable number of attempts. The 
"Lemon Law," which takes effect January 
I, amends that Act by clarifying what is 
considered a reasonable number of at­
tempts to repair a new car that docs not 
function as it should. 

According to the lemon law, a new car 
buyer is generally entitled to a replacement 
or refund when, within the first year or 
12,000 miles (whichever comes first), there 
is a defect covered under warranty which 
substantially reduces the use, value or 
safety of the car, and the car has been 
subject to four repair attempts for the 
sarne defect, or is out of service because 
of repairs for more than 30 days . 

The key to taking advantage of the new 
automobile lemon law is to know what the 
main points of the law arc and what 
responsibilities you have. 

The importance of keeping careful, ac­
curate repair records in chronological 

order cannot be overemphasized. These 
records may be the only way for you to 
prove that you have been working with the 
manufacturer or dealer and that they had 
a reasonable chance to repair your car. 
This proof may aid you in having your car 
successfully repaired and may even mean 
the difference between losing and winning 
your case if you should eventually go to 
court. 

The following points should help you : 
• Read and understand your warranty 

and owner's manual. Most warranties 
will only remain in effect if you 
maintain and service the car 
properly. 

• Keep complete and accurate records 
of all repairs and service to your car. 

• Be sure the problems you are having 
with your car are clearly stated on 
the work order. This can be your 
most valuable piece of evidence -
documenting the problems you had 
with your car and what repair at­
tempts were made . Be specific. 

• Notify the dealer and manufacturer 
of a problem immediately. Informa­
tion about how to contact the 
manufacturer - usually called the 
"district" or "ione" office - can 
be found in your owner's manual or 
by asking a dealer . 

• Keep records of all contacts with lhe 
dealer and manufacturer in your at­
tempt to resolve your complaint. 

• Contact a manufacturer's dispute 
resolution program that meets with 
Federal Trade Commission guidelines 
to handle your complaint. This is a 
required step only if you have been 
notified in writing of lhe availability 
of this program. (As of December, 
1982 only one program sponsored by 
Chrysler appears to comply with the 
FTC's requirements.) 

• If you do not receive satisfaction anJ 
you have attempted to resolve your 
complaint as prescribed in the lemon 

(continued 011 page 7) 

RICHARD 8. SPOIIN 

Director's Column 
A mordant British wit centuries ago 

observed that nothing so focuses a man's 
mind as the imminence of the gallows. As 
my tour of duty at the Department ap­
proaches full term, waves of happy rcverk 
engulf me. 

In 1974, DCA was the subjecl or a book 
entitled Deceptive Packaging, a blislcring 
critique by a major consumer group. To­
day, DCA is considered to be the premier 

· state consumer agency in the country . 
That transformation has been the work of 
scores of dedicated individuals, in and out 
of government, working together to crcate 
a strong, effective consumer agency in 
California. 

We have endeavored to implement l h.:: 
law that created the Department : "The 
Legislature finds thal vigorous rcprcscntu ­
tion and protection of consumer intcrcsls 
arc essential to the fair and efficicm fun,:­
tioning of a free enterprise market 
economy" (Business and Professions Coe.Jc 
§ 301). 

With the Public Members Act, we made 
professional and occupational licensing 
truly a public function. These "lobbyists 
for the people" (so dubbed by Governor 
Brown), working wilh licensee board 
members and with DCA s taff, have co111 -­
plctcly overhauled the licensing pro.::css . 
Enforcement of the law has doubled and 
tripled. Exams have been made job-rclatcJ 
and non-discriminatory. The entire body 

(continued on pa1;e 3) 
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{continued from page 4) 

make appointments to sec Lalk show 
producers, columnists, members of the 
Capitol Press Corps, Sunday magazine 
and newspaper editors. Prepare a media 
kit to leave with reporters which in­
cludes a news release announcing your 
coalition's formation, a fact sheet on 
your issue, a list of spokespersons and 
any brochures you may have produced. 

The news conference and rally are 
routine events and they work but you 
should also try staging other, more 
creative, events and gather endorse­
ments from as many prominent people 
as possible. Also ask your local 
newspapers for in-depth coverage of 
any actions your elected officials take 
on your issue and for an editorial. 

MORE TIPS TO REMEMBER 
* Politicians, like everyone else, want to 

be loved. They want praise from the 
hometown folks and newspaper 
editorials. Find a way to publicly 
recognize what legislators do - perhaps 
a "Best Legislator of the Year" award 
for meaningful reforms and legislative 
work beyond the call of duty. 'You 
might also consider throwing a simple 
"thank you" reception . Interview your 
h:gislator for your newsletter or internal 
newspaper. Legislators like to have their 
opinions asked . When published, send a 
few copies to the legislator's office. 

* Never question a legislator's in­
telligence. You've got to convince them 
on an issue. Never just say, "Do it 
because we want you to." 

* Timing is important. During the last 
part of the session when the constitu­
tional deadline is closing in, many deci­
sions, trades and compromises are 
made . Be ready . 

* Develop a long-range program so you ' re 
not always reacting to the legislature. If 
you can anticipate a problem, start talk­
ing about it now so you can define, 
limit and refine the legislative debate. 

* One weakness of many citizen-lobbyists 
is an unwillingness to learn the pro­
cesses of government. High mindedness 
is no substitute for professional skill in 
doing battle. 

* Keep a file on each legislator to record 
votes, personal interests and 
background, visits by the coalition, 
stand on the issue, etc. 

* Select a limited number of dearly de­
fined targets and focus on them . Try 
not to spread your group's energy too 
thin by having a cause-of-the-week. 

* Develop staying power. The here-today­
gone-tomorrow campaign is a failure. 

* Know your issue well. Research your 
subject and become an expect. If 
legislators and staffers know your infor­
mation can be trusted, they will depend 
on you to provide legislation, position 
papers and testimony. 

(This advice was culled from the speeches 
and articles of Assemblyman Phil Isenberg 
(D-Sacramento) and John Gardner, 
founder of Common Cause.) 

HOW TO WRITE SACRAMENTO 
Address your tellers properly: 

Honorable ___ ______ __ _ 

Governor 
State Capitol 
Sacramento, CA 95814 

Dear Governor _ _ _______ _ 

The Honorable 
California-State Senate 
State Capitol 
Sacramento, CA 95814 

Dear Senator __________ _ 

The Honorable _________ _ 

California State Assembly 
State Capitol 
Sacramento, CA 95814 

Dear Assemblyman(woman) ____ _ 

I . Write the member at his or her office. 
2. Also try addressing your letters direct­

ly to legislative staff (or to the 
member, but to the allention of that 
staffer). 

3. Direct, first person, factual accounts 
of your own experiences have the 
greatest impact. 

4. Describe how the proposed lcgislalion 
might affect your life, your communi­
ty, your business and your family. 

5. Compliment the member - you might 
mention a vote or a speech. 

6 . Don't ask for more than the member 
can deliver. 

7 . Know your legislator and personalize 
your letters. 

8. Show you understand tht: process by 
including information about where the 
bill is in the legislative pipeline and 
refer to any support you've gained. 
Ask for the legislator's position on the 
issue. 

9. Send a copy of it to sponsor, and co­
sponsors of the bill, the committee 
chair and the appropriare legislative 
aides. 

10. Space your letters for maximum im­
pact and don't write too often. 

1981-82 :t.egislative Session 
by Steve Sands 

DCA Legislative Director 
.· ·... : 

Over 7,000 bills were· int~oduced during 
the two-year Legislative Session that ended 
Sept'ember 30. Consumers Won some of 
the battles over these bills and lost others. 
Consumers benefited from, the enactment 
of bills dealing with warranties, cable TV, 
health care, wills and insurance. On the 
other hand, 15 of the 17 Assembly bills 
dealing with energy and utilities reform 
died in the Senate. AmQng those bills was 
AB 2931 (Levine), which would have 
created a Citizens Utility Board. 

Among the key consumer bills enacted 
vyas AB 1787 (Tanner), ~hicti improved a 
consumer's warranty rights ·when he or she 
has purchased a "lemon" automobile. 
✓;\ssemblywoman Tanner also authored AB 
· 3560, which provided for improved buyers' 

remedies for failure to comply with war­
ranty obligations, and AB 3561, which 
simplified and improved warranty 
language. AB 2452 (Harris) permits a per­
son to adopt a preprinted statutory will or 
statutory will with trust for the purpose of 
leaving property to one's spouse, charity 

or descendents. AB 2821 (Bates) requires 
the State Department of Health Services to 
maintain a comprehensive community­
based perinatal services program. 

AB 3044 (lmbrecht) enacts the Con­
sumer Cooperative Corporation Law 
which comprehensively regulates the 
organization and operation of incor­
porated consumer cooperatives. SB 1453 
(Presley) enacts the Tax Preparers Act, 
which once again provides for the licensing 
and regulation of tax preparers. 

Three bills that were opposed by con­
sumer groups made it through the 
Legislature and were vetoed by the Gover­
nor. SB 922 (Stiern) would have removed 
the Contractors State License Board from 
the Department and would have created it 
as a new department. SB 1995 (Foran) 
would have greatly increased the interest 
rates that could be charged for motor 
vehicle conditional sales. SB 165 (Ellis) 
would have eliminated the public member 
majority on the Board of Archi1ectural 
Examiners. 

5 
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CALIFORNIA LEGISLATURE-1987-88 REGULAR SESSION 

• ASSEMBLY BILL No. 1367 

• 

• 
• 

• 
• 

Introduced by Assembly Member Tanner 

March 4, 1987 

An act to arriend Section 1794 of the Civil Code, relating to 
warranties. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 1367, as introduced, Tanner. Warranties: remedies. 
Existing law provides that any buyer of consumer goods 

who is damaged by a failure to comply with any obligation 
under the Song-Beverly Consumer Warranty Act or under an . 
implied or express warranty or service contract may bring an 
action for the recovery of damages and other legal and 
equitable relief. Existing law sets forth the measure of the 
buyer's damages in an action, as specified. 

This bill would specify that the measure of the buyer's 
damages in an action includes, in addition, the rights of 
replacement or reimbursement, as set forth in specified 
provisions of the act. The bill would declare that the provision 
does not constitute a change in, but is declaratory of, existing 
law. 

Vote: majority. Appropriation: no. Fiscal committee: no. 
State-mandated local program: no. 

The people of the State of California do enact as follows: 

1 SECTION 1. Section 1794 of the Civil Code 1s 
2 amended to read: 
3 1794. (a) Any buyer of consumer goods who is 
4 damaged by a failure to comply with any obligation 
5 under this chapter or under an implied or express 
6 warranty or service contract may bring an action for the · 

99 60 
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AB 1367 -2-

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 

recovery of damages and other legal and equitable relief. (b) The measure of the buyer's damages ·in an action under this section shall ee as follows include the rights of replacement or reimbursement as set forth in subdivision (d) of Section 1793.2) and the following: 
(1) Where the buyer has rightfully rejected or justifiably revoked acceptance of the goods or has exercised any right to cancel the sale, Sections 2711, 2712, and 2713 of the Commercial Code shall apply. . (2) Where the buyer has accepted the goods, Sections 2714 and 2715 of the Commercial Code shall apply, and the measure of damages shall include the cost of repairs necessary to make the goods conform. 

· ( c) If the buyer establishes that the failure to comply was willful, the judgment may include, in addition to the amounts recovered under subdivision (a), a civil penalty which shall not exceed two times the amount of actual damages. This subdivision shall not apply in any class action under Section 382 of the Code of Civil Procedure or under Section 1781, or with respect to a claim based solely on a breach of an implied warranty. 
( d) If the buyer prevails in an action under this section, the buyer may be allowed by the court to recover as part of the judgment a sum equal to the aggregate amount of costs and expenses, including attorney's fees based on actual time expended, determined by the court to have been reasonably incurred by the buyer in connection with the commencement and prosecution of such action, unless the court in its discretion determines that such an award of attorney's fees would be inappropriate. 

SEC. 2. The amendment of Section 1794 of the Civil Code 1nade at the 1987-88 Regular Session of the Legislature does not constitute a change in, but is declaratory of, the existing law. 

0 
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AMENDED IN SENATE MAY II, 1988 

itablet::-'\ CAIJFORNIA LEGISLATURF--1987-88 REGULAR SE.SSION 

in an ar 
~he rid: 
suMi::.. 

ASSEMBLY BILL No. 1367 

s,St: 
1ppi).: 
oirq: 

Introduced by Assembly Member Tanner 

March 4, 1987 

0"1:_: An act to amend Section 1794 ef ¼he Ch·il Code, Pelating ¼e 
on:t: WOl'Nftties. 9889.75 of the Business and Professions Code, 
l p:~· relating to warranties, and declaring the urgency thereof, to 
Jf ; ,. take effect immediately. 
nr:..: 
ce:: LEGISLATIVE COUNSEL'S DIGEST 

n~~-· , , AB 1367, as amended, Tanner. Warranties: Pcmcdics 
motor vehicle third-party dispute resolution. 

er: &&sting law provides ~ &Hf buyer ef eonsttfflcP goods 
r:i: WBe ts 91B&ged hf ft ffltifflle M comply with ~ obligation 
:::: t:mder tfte Son~er,sePly ConsttmcP Warr&Hty A:a et' tmdcP ftft 

·! :~ , impliee M' C:ftf'Pess V/ftPPftftt)' et' ser7f1iee eontFaet fftfty bring ftft 

::. aetien fer the PCeor,sery ef damages ftfle othe, legal ftfte 
r.. efjmtahle relief. &listing Jew see forth ¼he measure ef ~ 
: httyer's Elemeges iB ftft &ction, es specified. 
~- ~ Bill wotlld spcctiy ~ ffte ftleasu,c ef +he buyer's 

~s Ht ftft &etion includes, tft addition, Mte rights er 
Pepleeement er reifflbttJ1sement, es ~ forth 1ft specified 
pret/19iens ef the~~ WI 1J1"1ould declare ~ ¼he pPoi:tisioft 

: f ~ Bet eonstihlte ft chMge itt; etH ts declaratory ef., eJtisnng 
. law-: 

Under existing law, on July 1, 1988, the Certification 
Account is created within the Automotive Repair Fund. This 
account is to be funded by fees imposed upon applicants for 
licenses as manufacturers or distributors or for renewal of 
licenses as manufacturers or distributors. The fees are to be 

f collected by the New Motor Vehicle Board and are to be 

Digitized byGOoQle 
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AB 1367 -2-

expended upon appropriation by the Legislature to pay the 
expenses of the Bureau of Automotive Repair in 
administering the program for certification of third-party 
dispute resolution processes. On or before January 1 of each 
calendar year, the bureau is to determine, as specified, the 
dollar amount to be collected by the Department of Motor 
Vehicles and to notify the board of this dollar amount. 

This bill would revise the provisions relating to the 
collection of fees to delete the references to applicants for 
licenses or renewal of licenses as manufacturers or 
distributors. The bill would instead require every 
manufacturer to file a statement in February of each year 
which contains specified information and to pay a fee within 
a specified time after written notification by the board. The 
bill would also make related changes. A penalty would be 
assessed against the manufacturer for delinquent payments. 

This bill would require the bureau to notify the board of the 
dollar amount necessary to fully fund the third-party dispute 
resolution process on or before February 1, but would not 
specify the method by which the board is to determine the 
dollar amount. 

This bill would declare that it is to take effect immediately 
as an urgency statute. 

Vote: fflajority ¾. Appropriation: no. Fiscal committee: no. 
State-mandated local program: no. 

The people of the State of California do enact as follows: 

I SECTION ~ Sectiofl 1794 et ~ Cirm Gode is 
2 SECTION 1. Section 9889. 75 of the Business and 
3 Professions Code, as added by Chapter 1280 of the 
4 Statutes of 1987, is amended to read: 
5 9889.75. The New Motor Vehicle Board in the 
6 Department of Motor Vehicles shall, in accordance with 
7 the procedures prescribed in this section, administer the 
8 collection of fees for the purposes of fully funding the 
9 administration of this ,chapter. 

10 (a) There is hereby created in the Automotive Repair 
11 Fund a Certification Account. Fees collected pursuant to 
12 this section shall be deposited in the Certification 

, I .~.'. j . ~r.J 
, I ' 

. :t b~ 
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-3- AB 1367 
~ to pay~ \ . 
Repair : I Account and shall be available, upon appropriation by the 
third,r- 2 Legislature, exclusively to pay the expenses incurred by 
~' 1 ohr 3 the bureau in administering this chapter. If at the 
eci.ied.: 4 conclusion of any fiscal year the amount of fees collected 
1t of.II.! 5 exceeds the amount of expenditures for that purpose 
10unt 6 during that fiscal year, the surplus in the Certification 
rig to:•♦ 7 Account shall be carried over into the succeeding fiscal 
ih'cant 8 year. 
·turers: 9 (b) Beginning July I, 1988, c1rcry applicttFtt fer ft 

re er~ 10 lieeme ti ft lftftfttlfflctuPcr, fllftHufacturcP hPMlch, 
each .r~i 11 eistPiheter, ep eismbttoor bl'ftftCh, ftfltl crrcry ttpplicttftt fer 
ree "i:: 12 tfte rencrnftl eE fl HCCft9C es ft fflftflUfttctUPCI', fflftftUffiCtul'CP 
OJid T: 13 hranelt, a!sffibttteP, eP dismbutor hrftflch, shftll 
wouk:· 14 aeeernp8Bf tlte ftf3plieatioB with and on or before 
~111:=: 15 February 1 of each calendar year thereafter, every 
iidd=: 16 manufacturer shall file with the New Motor Vehicle 
1·t1: 17 Board a statement of the number of motor vehicles sold, 
owe:· 18 leased, or otherwise distributed by or for the ttpplie&nt 
aiIJ(:: t 19 manufacturer in this state during the preceding calendar 

00 year, and shall, upon written notice, pay to the 
r&: 21 Det>M hBent eE MotoP Vehicles, fer cttch issttftflee eP 

22 reBer,val eE ~ HCCft9C, ftft ftfllOUftt pPcserieed Bf ¼he New 
t~ ~ 23 Motor Vehicle Board ; ~ a fee, not to exceed one dollar 

I· 24 ($1) for each motor vehicle sold, leased, or distributed by 
25 or for the applieftflt manufacturer in this state during the 

!~ ~ preceding calendar year. The total fee paid by each 
rl lieeMee manufacturer shall be rounded to the nearest 
28 dollar in the manner described in Section 9559 of the 

1 t 29 Vehicle Code. No more than one dollar ($1) shall be 
{; 30 charged, collected, or received from any one or more 

31 lieensees manufacturer pursuant to this subdivision with 
-. 32 respect to the same motor vehicle. 
',i; f 33 (c) (1) The fee required by subdivision (b) is due and 
··· 34 payable no later than 30 days after the New Motor 
:: l; Vehicle Board has given notice to the manufacturer of 

36 the amount due and is delinquent after that time. A 
,, 37 penalty of 10 percent of the amount delinquent shall be 

38 added to that amount, if the delinquency continues for 
_ t 39 more than 30 days. 

40 (2) In the event that a manufacturer fails to file the 

Digitized byGOoQle 
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AB 1367 -4-

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

statement required by subdivision (b) by the date I . ::::·rJ 
speci.ied, the New Motor Vehicle Board shall assess the : fup 
amount due from the manufacturer by using as the :~~ri 
number of motor vehicles sold, leased, or otherwise -:~:~ 
distributed by or for the manufacturer in this state during :ee:~ 
the preceding calendar year the total number of new · 7.i. 
registrations of all motor vehicles sold, leased, or IJ · ::iee 
otherwise distributed by or for the manufacturer during 

1 

·)t 
the preceding calendar year. ·:·:{ii: 

~ --- =~ (d) On or before January February 1 of each calendar -~:Jo·
1 

year, the bureau shall deterffliHe the eollftl' MBettftt, BM . l::-:, 
~ e:,teeed eHe dollar ($1) ~ fflotors rtehiele, whieh sMll ~ ...... ee eollected tlft6 rsecei-.•ed ~ ¼fte Dep&rtmeRt ef Me~er . ~ 
Vehicles beginning .fttly ,I. et~ ye&r, eesee ttpeB 8ft ~ 
estifflate et ¼fte nufflhers et sales, leases, ftfte eYter ~ 
dispositions et fflotor ·rehicles ttt Htis state emr&Bg H!e ~ ......... 
precedifig calendar yeadr,

11
ttt order notify the New Mfullotor ~ 

Vehicle Board of the o ar amount necessary to y ~: 
fund the program established by this chapter during the t.~, 
following fiscal year. The hureaa shall noafy the ~ . ~ ~ 
~4otors ¥chicle Board ef ¼fte dollar Mftetlftt ~ meter · · ., · 
¥chicle~ ¼he New Motor Vehicle Board shall use this :~ 
information in calculating the amounts of the fees to be 1 .. ~ collected from applicants manufacturers pursuant to this :~ 
suhdi'f1ision section. . ~-~ 

--1..d..J.... • '-. ~ 

~ ' -i- : 
( e) For the purposes of this section, "motor vehicle" . ~ 

means a new passenger or commercial motor vehicle of : ~! 
a kind that is required to be registered under the Vehicle ~ 
Code, but the term does not include a motorcycle, a : ~-
motor home, or any vehicle whose gross weight exceeds .,~ 10:i pounds. f ~ 

(f) The New Motor Vehicle Board may adopt :~ 
regulations to implement this section. ~ 

SEC. 2. This act is an urgency statute necessary for · ~-
the immediate preservation of the public peace, health, ~~ 
or safety within the meaning of Article N of the •.:: _:­
Constitution and shall go into immediate effect. The facts ., 

~ 
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.\ 
by ~e/ 

1a1l 3.5.'65: 

using 3i ~· 

or o~err: 
,statet. 
~ber of:! 
/~: • 

turerdr.. 

-5- AB 1367 

1 constituting the necessity are: 
2 Chapter 121JO of the Statutes of 1987 established a 
3 program in the Bureau of Automotive Repair to certify 
4 the operation of third-party dispute resolution processes 
5 under the states "Lemon Law'' and imposed Fees on auto 
6 manufacturers to fund that program. Both the program 
1 and fee collections are scheduled to become operative on 
8 July 1, 1988. In order to establish a more efficient, less 
9 costly method of collecting fees from auto manufacturers 

10 to fund the certification program before it begins 
cbtairJ: 11 operation, it is necessary that this act take effect •! 12 immediately. 
~~ 13 amended te reae: 
~ ef ~ 14 1;94. iftt ~ buyer et consumer gooas whe i9 
6 ~~ 15 ~ame~d ~ ft fotlu,e ¼e cofflply with ~ ohligation 
~ ~ 16 Hflfler tftt8 chapter eP unaer ftft ifftplied eP express 
!titifli~ 17 1Nlfftftty eP sel'¥iee contract may bring an action fer ¼he 
:ew.\L 18 reeo?ery af dMBeg,es ftftft other legal ane equitable relief. 
, . 10 ~ 19 ~ =Rte me&BttPe eE ffte huyer' s aftfflages itt ftft action 
i~;:: f 00 utler this secaon sltell include ~ rights a{ replacement 
tlir ► 21 er reimhursement M ~ fer th tft subdi'frision -fat er 
et~ 22 Seeeon 179a.i, ene tlte fello·nmg: 
~ u.x>; 23 -fij- Where the bu,•er hes rightftHJ)' rejected eP 

ee,rr:· t 24 jastiiehly re'f'olted acceptftnce et ¼he gooas er • 
~t-ti 2i5 eereiBed 8ft)' right le eMcel #te sale, Sections 0711, 0719, 

~ Me ™ eE the Cofttfflereiel Code shell apply. 
27 tit Where t-he buyer ftftS accepted Hie goods, Sections 

:r~i ~ &;I-I 8ftft rn eE tlte Cofflftlcrciel CoEle shell apply, ene 
ro,:t: 29 ~ meMUPe eE dMBages shell iftelttde Hie eMt et repairs 

1
-e~: 30 aeee888J')' te malfe tfte goods coftfo1 Hk. 

i·ck-· 31 -fet- Ii the huyer eslfteliMtcs ~ tl:te fetlure te comply 

1
,y.: 32 WM wiHEttl, tile juEl~cnt ma,r include, iB aaEliaon ts tile 
f 33 amettBts reeor.ccPCd under sttbdi"trision -f&t; ft ei¥il penalt,, 

34 wltieh shall net e,feeed fl¥6 tunes tl:te 8:fflount ef achtal 

3~( l5 ~s. ~ subdirmion shell BM apply Ht ftft)' elass 
36 action BB&er Seeao11 389 M tile Code eE Girm Precedure 

,< 37 er utler Seeaen 17-81, er 'Nitft respeet tea elaim based 
,> 38 selely e1t a hreaelt M eB Hftf)lied 'Nftl'P&Bty. 
· 39 .Ld1. Ii the buyer pre•,aeils ift flft aeaon under tms 
:{;: t 40 se;7°on, the buyer ma,· he ftllo,Ned a,. tile cottPt le reeo'f'er 
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AB 1367 -6-
ti 

1 88 P8ft M the jttegntont e NIB efttlti te the .. aa,-----e.,ga-.te I 
2 81ft8tutt e{ ees~ ane e,cpemes, ittehtamg att0PB:ey•s fees 
3 hesetl ett eemal ante eXJ'eneee, eetu11nmee ""the eeM I 
4 te have heeB •easMiahly iftetH'Pee ~ the l,~er !ft l 
5 eeftlieetieB ·niYl the eetnffleneemettt ane pPeseettaeft eE 1 

6 sueh aenen, ttnless the eemt in its eise•el!eB tlete1 llltfte9 
1 7 that stteh e awa.e ef aMemey's fees wettld ee ~1 

8 ineppPepPiate. I 
9 SEC. i: ~ ftfflenetneftt ef Seelteft 1194 ef the Qw 

10 Cetle matle M the 1987.L88 RegttleP Se89ien eE the 
11 Legtslaft!Pe tloes ftet eensettite e ehege in; ~ t8 
12 tleelftPfttory ef; the eBSMg ~ 

0 



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E 
   

   
(8

00
)6

66
-1

91
7

FCA MJN 79

• 
• 

• 

AMENDED IN SENATE MAY 31, 1988 

AMENDED IN SENATE MAY 11, 1988 

CALIFORNIA LEGISLATURE--1987--88 REGULAR SESSION 

ASSEMBLY BILL No. 1367 

Introduced by Assembly Member Tanner 

March 4, 1987 . 

An act to amend Section 9889. 75 of the Business and 
Professions Code, relating to warranties, and declaring the 
urgency thereof, to take effect immediately. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 1367, as amended, Tanner. Warranties: motor vehicle 
third-party dispute resolution. 

Under existing law, on July 1, 1988, the Certification 
Account is created within the Automotive Repair Fund. This 

•
. account is to be funded by fees imposed upon applicants for 
licenses as manufacturers or distributors or for renewal of 
licenses as manufacturers or distributors. The fees are to be 

• 

collected by the New Motor Vehicle Board and are to be 
expended upon appropriation by the Legislature to pay the 
expenses of the Bureau of Automotive Repair in 
administering the program for certification of third-party 
dispute resolution processes. On or before January 1 of each 
calendar year, the bureau is to determine, as specified, the 
dollar amount to be collected by the Department of Motor 
Vehicles and to notify the board of this dollar amount. 
Existing law provides that the board may adopt regulations to 
implement the foregoing provisions. 

This bill would revise the provisions relating to the 
collection of fees to delete the references to applicants for 
licenses or renewal of licenses as manufacturers or 
distributors. The bill would instead require every 

97 40 
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AB 1~367 - 2 -

manufacturer to file a statement m February on or before (1~:) 
May 1 of each year which contains specified information and 
to pay a fee within a specified time after written notification 
by the board. The bill would also make related changes. A 
penalty would be assessed against the manufacturer for 
delinquent payments. 

This bill would require the bureau to notify the board of the 
dollar amount necessary to fully fund the third-party dispute 
resolution process on or before February 1, but would not 
specify the method by which the board is to determine the 
dollar amount. 

This bill would provide that the regulations which the 
board may adopt to implement the provisions relating to the 
collection of fees shall include, at a minimum7 a formula for 
calculating the fee to be collected for each motor vehicle and 
the total amount of fees to be be collected from each 
manufacturer. 

This bill would declare that it is to take effect immediately 
as an urgency statute. 

Vote: %. Appropriation: no. Fiscal committee: fte yes. 
State-mandated local program: no. 

The people of the State of California do enact as follows: 

l SECTION 1. Section 9889.75 of the Business and 
2 Professions Code, as added by Chapter 1280 of the 
3 Statutes of 19877 is amended to read: 
4 9889.75. The New Motor Vehicle Board in the 
5 Department of Motor Vehicles shall, in accordance with 
6 the procedures prescribed in this section, administer the 
7 collection of fees for the purposes of fully funding the 
8 administration of this chapter. 
9 (a) There is hereby created in the Automotive Repair 

10 Fund a Certification Account. Fees collected pursuant to 
11 this section shall be deposited in the Certification 
12 Account and shall be available, upon appropriation by the 
13 Legislature, exclusively to pay the expenses incurred by 
14 the bureau in administering this chapter. If at the 
15 conclusion of any fiscal year the amount of fees collected 
16 exceeds the amount of expenditures for that purpose 

97 60 
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- 3- AB 1367 

1 during that fiscal year, the surplus in the Certification 
2 Account shall be carried over into the succeeding fiscal 
3 year. 
4 (b) Beginning July 1, 1988, and on or before Feeruary 
5 May I of each calendar year thereafter, every 
6 manufacturer shall file with the New Motor Vehicle 
7 Board a statement of the number of motor vehicles sold, 
8 leased, or otherwise distributed by or for the 
9 manufacturer in this state during the preceding calendar 

10 year, and shall, upon written notice delivered to the 
11 manufacturer by certified mail, return receipt requested, 
12 pay to the New Motor Vehicle Board a fee, not to exceed 
13 one dollar ($1) for each motor vehicle sold, leased, or 
14 distributed by or for the manufacturer in this state during 
15 the preceding calendar year. The total fee paid by each 
16 manufacturer shall be rounded to the nearest dollar in 
17. the manner described in Section 9559 of the Vehicle 
18 Code. No more than one dollar ($1) shall be charged, 
19 collected, or received from any one or more 
20 manufacturer pursuant to this subdivision with respect to 

· 21 the same motor vehicle. 
22 ( c) ( 1) The fee required by subdivision (b) is due and 
23 payable no later than 30 days after the Nev, Meter 
24 Vehicle Board has gi¥cn notice te the manufucture:f ef 
25 manufacturer has received notice of the amount due and 
26 is delinquent after that time. A penalty of 10 percent of 
27 the amount delinquent shall be added to that amount, if 
28 the delinquency continues for more than 30 days. 
29 (2) In the event that a manufacturer fails to file the 
30 statement required by subdivision (b) by the date 
31 specified, the New Motor Vehicle Board shall assess the 
32 amount due from the manufacturer by using as the 
33 number of motor vehicles sold, leased, or otherwise 
34 distributed by or for the manufacturer in this state during 
35 the preceding calendar year the total number of new 
36 registrations of all moto1· vehicles sold, leased, or 
37 otherwise distributed by or for the manufacturer during 
38 the preceding calendar year. 
39 ( d) On or before February I of each calendar year, the 
40 bureau shall notify the New Motor Vehicle Board of the 

97 80 
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AB 1367 ·- 4 -

1 dollar amount necessary to fully fund the program 
2 established by this chapter during the following fiscal 
3 year. The New Motor Vehicle Board shall use this 
4 information in calculating the amounts of the fees to be 
5 collected from manufacturers pursuant to this section. 
6 ( e) For the purposes of this section, "motor vehicle" 
7 means a new passenger or commercial motor vehicle of 
8 a kind that is required to be registered under the Vehicle 
9 Code, but the term does not include a motorcycle, a 

10 motor home, or any vehicle whose gross weight exceeds 
11 10,000 pounds. 
12 (f) The New Motor Vehicle Board may adopt 
13 regulations to implement this section. The regulations 
14 shall include, at a minimum, a formula for calculating the 
15 fee, established pursuant to subdivision (b), for each 
16 motor vehicle and the total amount of fees to be collected 
17 from each manufacturer. 
18 SEC. 2. This act is an urgency statute necessary for 
19 the immediate preservation of the public peace, health, 
20 or safety within the meaning of Article IV of the 
21 Constitution and shall go into immediate effect. The facts 
22 constituting the necessity are: 
23 Chapter 1280 of the Statutes of 1987 established a 
24 program in the Bureau of Automotive Repair to certify 
25 the operation of third-party dispute resolution processes 
26 under the state>s "Lemon Law" and imposed fees on auto 
27 manufacturers to fund that program. Both the program 
28 and fee collections are scheduled to become operative on 
29 July 1, 1988. In order to establish a more efficient, less 
30 costly method of collecting fees from auto manufacturers 
31 to fund the certification program before it begins 
32 operation, it is necessary that this act take effect 
33 immediately. 

0 
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Ch. 203] 

compounding. 

STATUTES OF 1988 

CHAPTER 203 

813 

An act to amend Section 9889.75 of the Business and Professions 
Code, relating to warranties, and declaring the urgency thereof, to 
take effect immediately. 

(Approved by Governor June 23, 1988. Filed with 
Secretary of State June 23, 1988 1 

The people of the State of California do enact as follows: 

SECTION 1. Section 9889.75 of the Business and Professions 
Code, as added by Chapter 1280 of the Statutes of 1987, is amended 
to read: 

9889.75. The New Motor Vehicle Board in the Department of 
Motor Vehicles shall, in accordance with the procedures prescribed 
in this section, administer the collection of fees for the purposes of 
fully funding the administration of this chapter. 

(a) There is hereby created in the Automotive Repair Fund a 
Certification Account. Fees collected pursuant to this section shall be 
deposited in the Certification Account and shall be available, upon 
appropriation by the Legislature, exclusively to pay the expenses 
incurred by the bureau in administering this chapter. If at the 
conclusion of any fiscal year the amount of fees collected exceeds the 
amount of expenditures for that purpose during that fiscal year, the 
surplus in the Certification Account shall be carried over into the 
succeeding fiscal year. 

(b) Beginning July 1, 1988, and on or before May 1 of each 
calendar year thereafter, every manufacturer shall file with the New 
Motor Vehicle Board a statement of the number of motor vehicles 
sold, leased, or otherwise distributed by or for the manufacturer in 
this state during the preceding calendar year, and shall, upon written 
notice delivered to the manufacturer by certified mail, return 
receipt requested, pay to the New Motor Vehicle Board a fee, not to 
exceed one dollar ( $1) for each motor vehicle sold, leased, or 
distributed by or for the manufacturer in this state during the 
preceding calendar year. The total fee paid by each manufacturer 
shall be rounded to the nearest dollar in the manner described in 
Section 9559 of the Vehicle Code. No more than one dollar ($1) shall 
be charged, collected, or received from any one or more 
manufacturer pursuant to this subdivision with respect to the same 
motor vehicle. 

(c) (1) The fee required by subdivision (b) is due and payable no 
later than 30 days after the manufacturer has received notice of the 
amount due and is delinquent after that time. A penalty of 10 percent 
of the amount delinquent shall be added to that amount, if the 

2.5360 
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814 STATlffES OF 1988 [ Ch. 203 

delinquency continues for more than 30 days. 
(2) In the event that a manufacturer fails to file the statement 

required by subdivision (b) by the date specified, the New Motor 
Vehicle Board shall assess the amount due from the manufacturer by 
using as the number of motor vehicles sold, leased, or otherwise 
distributed by or for the manufacturer in this state during the 
preceding calendar year the total number of new registrations of all 
motor vehicles sold, leased, or otherwise distributed by or for the 
manufacturer during the preceding calendar year. 

(d) On or before February 1 of each calendar year, the bureau 
shall notify the New Motor Vehicle Board of the dollar amount 
necessary to fully fund the program established by this chapter 
during the following fiscal year. The New Motor Vehicle Board shall 
use this information in calculating the amounts of the fees to be 
collected from manufacturers pursuant to this section. 

( e) For the purposes of this section, .. motor vehicle" means a new 
passenger or commercial motor vehicle of a kind that is required to 
be registered under the Vehicle Code, but the term does not include 
a motorcycle, a motor home, or any vehicle whose gross weight 
exceeds 10,000 pounds. 

(f) The New Motor Vehicle Board may adopt regulations to 
implement this section. The regulations shall include, at a minimum, 
a formula for calculating the fee, established pursuant to subdivision 
(b), for each motor vehicle and the total amount of fees to be 
collected from each manufacturer. 

SEC. 2. This act is an urgency statute necessary for the 
immediate preservation of the public peace, health, or safety within 
the meaning of Article IV of the Constitution and shall go into 
immediate effect. The facts constituting the necessity are: 

Chapter 1280 of the Statutes of 1987 established a program in the 
Bureau of Automotive Repair to certify the operation of third-party 
dispute resolution processes under the state's "Lemon Law" and 
imposed fees on auto manufacturers to fund that program. Both the 
program and fee collections are scheduled to become operative on 
July 1, 1988. In order to establish a more efficient, less costly method 
of collecting fees from auto manufacturers to fund the certification 
program before it begins operation, it is necessary that this act take 
effect immediately. 

25380 
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VOLUME 1 

CALIFORNIA LEGISLATURE 

AT SACRAMENTO 

1987-88 REGULAR SESSION 
1987-88 FIRST EXTRAORDINARY SESSIO~ 

ASSEMBLY FINAL HISTORY 
SYNOPSIS OF 

ASSEMBLY BILLS, CONSTITUTIONAL AMENDMENTS, CONCURRENT, 

JOINT, AND HOUSE RESOLUTIONS 

Assembly Convened December 1, 1986 
Recessed December 3, 1986 Reconvened Janucny 5, 1987 
Recessed April 9, 1987 Reconvened April 20. 1987 
Rece11ed July 16, 1987 Reconvened A11gu1t 17, 1987 
Reces,ed September 11, 1987 Reconvened January -4, 1988 
Recened March 2-4, 1988 Reconvened April 4, 1988 
Recessed June 30, 1988 Reconvened August 1, 1988 

Adjourned September 1, 1988 
Acl1oumed Sine Die November 30, 1988 

l99islative Dayt.. .•.•••... .••• ....... ......... ....... ...... ... ..•. ... ...... ....... ..... ............ 246 

HON, WILLIE L. BROWN JR. 
Speaker 

HON. MIKE ROOS 
Speaker pro• Temport1 

HON. PHILLIP ISENBERG 
Assistant Speaker pro T~pore 

HON. THOMAS HANNIGAN 
Maiorify Floor Lead.,-

HON. PAT NOLAN 
Minorily Floor L110der 

Compiled Under the Direction of 

R. BRIAN KIDNEY 

Chief Clerlc 

GUNVOR ENGLE 
Histwy~rk 
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1987-88 REGULAR SESSIQ1', 9-li 

A.B. No. 1366-Costa. 
An act to ,tdd Sechon 391 to the Fish and Game Code. rel.it1ng to f1,h md g,1111<' 

1987 
Mar 
M.ir 
Mar 
Apnl 

Apnl 
Mav 
May 
June 
June 
June 
June 
June 

July 

July 
July 

Jul} 
July 
July 
July 

4-Read first tJme To print 
5---From prmter May be heard m committee April 4 

17-Referred to Com on W P & W 
29-From comm1ttee Amend, and do pass as amended. and re-refC'r to 

Com on W & M with recommendation To Consent C:.1k·nd.n 
(Ayes 12 Noes O) {Apnl 22) · 

30-Read second time and amended 
5-Re-referred to Com on W & M 

28-From commtltee Do pass To Consent Calendar (May 27) 
1-Read second time To Consent Calendar 
3-Read third time, passed, and to Senate (Ayes 74 Noes O Page 2468 ) 
4-In Senate Read first hme To Com on RLS for ,1SS1gnment 

11-Referred to Com on N R & W 
30-From committee· Do pass, and re-refer to Com on APPR with 

recommendation To Consent Calendar. Re-referred {A,es 3 :'\oe~ 
0.) . 

9-From committee· He placed on second readmg file pursu,mt to 
Senate Rule 28 8 

13--Read second hme To third readmg 
16--Read third time, passed, and to Assembly (Ayes 36 Noe~ 0 Page 

2903) 
16--ln Assemblv To enrollment 
20-Enrolled a.rid to the Governor at 4 p.m 
29-Approved by the Governor 
30-Chaptered by Secretary of State - Chapter 297, Statutes of 1987 

A.B. No. 1367-Tanner. 
An act to amend Section 9889 75 of the Business and Profession Code. relating 

to warranties, and declaring the urgency thereof, to take effect 1mmed1atelv 
1987 

Mar 4-Read first time To print 
Mar 5---From prmter May be heard m committee Apnl 4 
Mar 26--Referred to Com on G E & CON PRO 
May 20-From committee Do pass To Consent Calendar (May 19) 
May 21-Read second time To Consent Calendar 
May 26--Read thud time, passed, and to Senate (Ayes 74 Noes O Page 2246 J 
May 27-In Senate Read first time To Com on RLS for .:iss1gnment 
June 4-Referred to Com on INS., CL. & CORPS. 
July 2-From committee· Do pass To Consent Calendar 
July 6--Read second time To Consent Calendar 
July 9-From Consent Calendar To mact1ve flle on motion of Senator Mello 

1988 
May 
May 

May 
May 
May 

May 
June 

June 
June 

June 
June 
June 

5-From macttve ftle. Re-referred to Com on APPH 
11-From committee chairman, with author's amendments Amend, ,md 

re-refer to comrruttee Read second time, .i.mended, and re-referred 
to Com. on APPR 

19-Withdrawn from committee Re-referred to Com 011 JUD 
23-ln committee Heanng postponed by committee 
27-From committee Amend, and do pass as amended (A}es 8 '\'oes 

0) 
31-Read second time, amended, and to third re.i.dmg 
9-Read thud time Urgency clause adapted Passed ,md to Assembh 

(Ayes 39 Noes D Page 6420 ) 
9-ln Assembly Concurrence m Senate amendments pending 

13--Urgency clause adopted Senate amendments concurrE'd 111 To 
enrollment (Ayes 75 Noes O Page 8327 l 

14-Enrolled and to the Governor at 2 pm 
23--Approved by the Governor 
23--Chaptered h} Secretary of State - Ch,1pter 203. Stntute~ of 1988 
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Date of Hearing: May 19, 1987 AB 1367 

ASSEMBLY COMMITTEE ON GOVERNMENTAL EFFICIENCY AND CONSUMER PROTECTION 
RUSTY AREIAS, Chairman 

A~ 1367 (Tanner) - As Introduced: March 4, 1987 

ASSEMBLY ACTIONS: 

COMMITTEE G. E. & CON. PRO. VOTE COMMITTEE VOTE ----------- ---- - --- ---

Ayes: Ayes: 

Nays: Nays: 

SUBJECT 

Warranties: remedies. 

DIGEST 

Existing law gives the buyer of consumer goods the right to bring a legal 
action to obtain damages and other relief because of damage the consumer has 
suffered due to a manufacturer's failure to comply with the Song-Beverly 
Consumer Warranty Act which establishes direct legal relations between the 
buyer and manufacturer in consumer transactions in California. 

This bill clarifies that the buyer's damages in an action under the 
Song-Beverly Consumer Warr ,ty Act include the rights of replacement or 
reimbursement. 

FISCAL EFFECT 

None 

COMMENTS 

The purpose of this bill, sponsored by the author, is to clarify that a 
consumer who brings an action to obtain daages under the Song~Beverly Cons-.-r 
Warranty Act has the right to obtain either a refund or replaceilli!n~ i f a 
warranted product is defective and is not f1 xed after a reis•o,uab~ e ' nurriber of 
attempts as defined. · 

At issue is an automobile manufacturer's legal argument in a recent "l e<mon ltw" 
case that a plaintiff car buyer can sue only for the remedie~ specifically 
referenced in a particular section of the Song-Beverly Act. Th1s bill adds to 
that section a reference to the code which specifies that the 

- continued -

AB l 6 7 
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-. 

AB 1367' 
Page 2 

refund/replacement remedy provided for in the "lemon law'' is available to a 
buyer in a lawsuit brought against a warrantor for defective products. 

SUPPORT (verified 5/12/87) 

None received. 

Ann Evans 
324-2721 
ageconpro 

OPPOSITION 

None received. 
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February 6 , 1987 

MEMORANDUM 

TO: 

FROM : 

Assemblywoman Sally Tanner 

Jay J. DeFuria 

SUBJECT: legislative Proposal: " Clean-up • (c l arifying) 
amendment to your AB 3560 of~ l98~ (Chapter 385, 
Statutes of 1982) 

ISSUE 
As I briefly discussed with you and Arnie in your office 
recently, an interpretation concerning Civil Code Section 1794 
(in the Song-Beverly Consumer Warranty Act) ha f 2been broached by 
an automobile manufacturer's attorney in · at lel st one pending 
consumer auto "lemon" case which, were it tc:r'fb'l!1c'ome accepted, 
c o u l d s e r i o u s l y we a k e n y o u r l em on l aw • ! ,h!'-ts :{ J ,e m w a s b r o u g h t 
to my attention by the consumer's attorn:ey ;~:CMi "r .ian 
Ke rm n i t z e r - Sa n F r a n c 1 s c o ) w h o re q u e s t e d ,~t]{aif "" o n 1 7 9 4 be 
amended to clarify its meaning and ward ·'of'f :i. dangerous 
misinterpretation. · 

BACKGROUND & 

cTvTl-Code Section 1794 is a provision o( ,.th 
which gives the consumer the right ,\ t .o:?? j,,,, . 
obtain damages and other re1 .1ef ,ib:f ·~::~fflf:·· 
has suffered due to a manufa~tu:,r·e1;,tfs''.;itf(i 
comply w 1th Son~ - Beverly wa r.r a n':ty,J~ t>11;J,9!,,-,"'~- '"" 
3560 in 1982 which made some· "f1ne: tunt n;,g: t:c:, 
Section 1794 (the bill's sponsor wa·s thi"fi D:e·pa 
Affairs). · 

Section 1794 specifies what the :. measure i 
the buyer in certain c 1 rCU1!1Sl ! ·:~ie.~Iib'yt•' 
Cal 1 for n 1 a Commer c i al _ C'o d tU(1: P.,n10,vt sJ~O'ti:s­
c i V 11 CO de Sect i On 17 ~l !; .. 2 (,~61' •'fi''' l;'int'i, 
the right to obtain ef'tHera\ \ :J (W~t{R 
replacement 1f a warranted ptoddft " i) 
after a reasonable number of attempts 

PROBLEM 
Tne-mTs1nterpretation problem comes about ,beca.u.s' 
does not S£ecificall1 include the refuncf/ ~

1
epla~c, 

provided to- Tiie-ouyer by Section 1793.2 (not• ot 

"'!' Beverly Act 
1:R action to 

''he consumer 
;::11 u re to 

,:,authored AB 
,., :t:ions to 
,. of Consumer 

~1.:.1 be for 
•-""'t '~ f i e d 

'know, 
uy e r with 

·ot f 1 xed 
autos.) 

c,n 1794 
1nedy 
.1_:1 es 

-::,3 
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provided for in the Song-Beverly Act). The result has been for 
the auto manufacturer's attorney to argue in court that a 
plaintiff car buyer can sue only for the Section 1794 remedies 
and not for the Section 1793.2 refund/replacement remedy. I 
think that argument is ludicrous si~~e, were ft to be accepted, it 
would drastically reduce any incentiiv:'e-<for the manufacturer to 
offer a refund ~efore ' a lawsuit, and:it cause them to argue the 
refund i s an u n av a i 1 ab 1 e remedy 1 n a('-1 a~w s u 1 t • ( They a r g u e the 
buyer only has the right to obtain the difference in value 
between what the defective car is worth and what it would have 
been worth without the defects). 

THE PROPOSAL 
lli1eglsTative proposal is simply to amend Civil Code Section 
1794 by adding language that would clearly specify that the 
refund/replacement remedy provided by Section 1793.2 is available 
to a buyer in a lawsuit brought against a warrantor for defective 
products. 

The language for the amendment would be as follows: 

Amend Sect·ion 1794(b) of the Civil Code by deleting "as 
follows:" after the word ushall" and inserting: 

include the rights of replacement or reimbursement as 
set forth in Section 1793.2(d) and the following 

(See attached markup} 

Because this amendment is a clarification that Section 1794 
doesn't preclude Section 1793.2 remedi~s, and to avoid the 
po s s i b i1 i t y of ha v i n g th i s proposed a mf n d men t cons trued 
otherwise, I would also recommend t~a€tth~ following legislative 
i n t e n t b e a d d e d a s u n co d 1 f; e d 1 a n g u a g-e 1 n t he b 111 : 

Sec.2. (of the bill) The amendmefft of Section 1794 of the 
Civil Code made at the 1987-88 Reg':utar Session of the 
Legislature does not constitute a change in, but is 
declaratory of existing law. 

f;nally, I would recommend that this pr,o_R,,osal be considered for 
introduction as a s!.E_arate bill, rather' t 'han as an amendment to 
your 1987 "Lemon Law TT,rb111. The ra.tjohale is that it is a 
c 1 ea n - u p to you r pre v i o u s no n - 1 em o n 1 a,; :t;,:·~g 1 s 1 a t 1 on an d th a t 
having 1t 1n a separate b111 w111 reduce ,,~on,fusfon and keep it 
separated from any controversy that ma,y:::_attach to your direct 
lemon law clean-up efforts. 

If I can be of further assistance to you on this issue please let 
me know. 

JJD:bj 
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,4a __ .1_~Jo °T ----~:_'f_~l_.l _ 

___ ;-__ /+ ----- ~£,;(µ._) _____ _ 
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---- ---·--·-···--·- -------·---·--~ -~ 

----L*-~~~-----------·---...:c..&. 
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Date of Hearing: May 19, 1987 AB 1367 

ASSEMBLY COMMITTEE ON GOVERNMENTAL EFFICIENCY AND CONSUMER PROTECTION 
RUSTY AREIAS, Chairman 

A~ 1367 (Tanner) - As Introduced: March 4, 1987 

ASSEMBLY ACTIONS: 

COMMITTEE G. E. & CON. PRO. VOTE COMMITTEE VOTE ----------- ---- - --- ---

Ayes: Ayes: 

Nays: Nays: 

SUBJECT 

Warranties: remedies. 

DIGEST 

Existing law gives the buyer of consumer goods the right to bring a legal 
action to obtain damages and other relief because of damage the consumer has 
suffered due to a manufacturer's failure to comply with the Song-Beverly 
Consumer Warranty Act which establishes direct legal relations between the 
buyer and manufacturer in consumer transactions in California. 

This bill clarifies that the buyer's damages in an action under the 
Song-Beverly Consumer Warr ,ty Act include the rights of replacement or 
reimbursement. 

FISCAL EFFECT 

None 

COMMENTS 

The purpose of this bill, sponsored by the author, is to clarify that a 
consumer who brings an action to obtain daages under the Song~Beverly Cons-.-r 
Warranty Act has the right to obtain either a refund or replaceilli!n~ i f a 
warranted product is defective and is not f1 xed after a reis•o,uab~ e ' nurriber of 
attempts as defined. · 

At issue is an automobile manufacturer's legal argument in a recent "l e<mon ltw" 
case that a plaintiff car buyer can sue only for the remedie~ specifically 
referenced in a particular section of the Song-Beverly Act. Th1s bill adds to 
that section a reference to the code which specifies that the 

- continued -

AB l 6 7 
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refund/replacement remedy provided for in the "lemon law'' is available to a 
buyer in a lawsuit brought against a warrantor for defective products. 

SUPPORT (verified 5/12/87) 

None received. 

Ann Evans 
324-2721 
ageconpro 

OPPOSITION 

None received. 
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CONSENT 

SUBJECT: Warranties: Remedies 

SOURCE: The author 

AB 1367 

Tanner (D) 

As introduced 

Majority 

74-0, p. 2246, 5/26/87 
{Passed Assembly on COi!'lsent) 

DIGEST: This bill clarifies that the buyer's damages in an action under the 
Song-Beverly Consumer Warranty Act include the rights of replacement or 
reimbursement. 

ANALYSIS: Existing law gives the buyer of consumer goods the right to bring a 
legal action to obtain damages and other relief because of damage the consumer 
has suffered due to a manufacturer's failure to comply with the Song-Beverly 
Consumer Warranty Act which establishes direct legal relations between the buyer 
and manufacturer in consumer transactions in California. 

The purpose of this bill, sponsored by the author, is to clarify that a consumer 
who brings an action to obtain damages under the Song-Beverly Consumer Warranty 
Act has the right to obtain either a refund or replacement if a warranted 
product is defective and is not fixed after a reasonable number of attempts, as 
defined. 

At issue is an automobile manufacturer's legal argument in a recent "lemon law" 
case that a plaintiff car buyer can sue only for the remedies spec1f1cally 
referenced in a particular section of the Song-Beverly Act. Th1s b111 adds to 
that section n reference to the code which specifies that the refund/replacement 
remedy provided for in the "lemon law 11 is available to a buyer 1n a lawsuit 
brought against a warrantor for defective products. 
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According to the Senate Insurance, Claims and Corporations Committee analysis, 
this bill was spawned when an automobile manufacturer in a court case argued 
(unsuccessfully) that a buyer can only sue for the remedies specifically 
enumerated in Section 1794 of the Civil Code, which does not include replacement 
or reimbursement remedies. 

FISCAL EFFECT: Appropriation: No 

SUPPORT: (Verified 7/2/87) 

Attorney General 

DLW:ctl 7/?/R7 Senate F1oor Analyses 

Fiscal Committee: No Local: No 
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SENATE rnSURANCE, CLAIMS AND CORPORATIONS COMMITTEE 

SENATOR ALAN ROBBINS, CHAIRMAN 

ASSEMBLY BILL NO. 1367 (Tanner) As Introduced March 4, 1987 
Civi 1 Code 

Source: Author 
Prior Legislation: AB 3560 (Chapter 385, Statutes of 1982) 
Support: No known 
Opposition: No known 

SUBJECT 

ASSEMBLY BILL ~O. 1367 

Replacement or reimbursement remedies under the Song-Beverly Consu~er 
Warranty Act. 

DIGEST 

1] Description: AB 1367 clarifies that the refund or replacement remedies 
provided by Section 1793.2 of the Civil Code is available to a buyer in an 
action for damages against a warrantor for a defective product. 

The bill further declares that the change made by this bill is declaratory 
of existing law and does not constitute a change in existing law. 

2] Background: Section 1794 of the Civil Code law gives the buyer of 
consumer goods the right to bring a legal action to obtain damages and 
at her re 1 i ef because of damage the consumer has suf f ere1:t_;f~ue to a 
manufacturer's failure to comply with the Song-Beverly ~~tisumer warranty 
Act. This section does not specifically mention that thf! buyer has the 
specific remedy of replacement of the product or reimb~~sement for the 
product. However, Section 1793.2 of the Civil Code prov1ijes a replacement 
or reimbursement remedy for the buyer under specified conditions. 

FISCAL EFFECT Fiscal Committee: No 

STAFF COMMENTS 

This bill was spawned when an automobile manufacturer in a court case 
argued (unsuccessfully) that a buyer can only sue for the remedies 
specifically enumerated in Section 1794 of the Civil Code, which does not 
include replacement or reimbursement remedies. 

JIM CATHCART 
Consultant 

07/01/87 

ASSEMBLY BILL NO. 1367 



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E 
   

   
(8

00
)6

66
-1

91
7

FCA MJN 97

ST ATE OF CALIFORNIA 

OFFICE OF LEGISLATIVE COUNSEL 

June 3 , 1987 

Assem~lywornan Sally Tanner 

A.B. 1367 -Conflict 

was 
The above measure, introduced by you, which ~set for hearing in the 

Assembly Governmental Efficiency and Consumer Protection Cr:/ ,c:nr, • 

appears to be in conflict with the following other measure(s): 

A.B. 2057 - Tanner 

ENACTMENT OF THESE MEASURES IN THEIR PRESENT FORM MAY 
GIVE RISE TO A SERIOUS Ll•:GAL PROBLEM WHICH PROBABLY CAN BE 
A VOIDED BY APPROPRIATE AMENDMENTS. 

WE URGE YOU TO CONSULT OUR OFFICE IN THIS REGARD AT YOUI\ 
EARLIEST CONVENIENCE. 

cc: Committee 
named abovt> 

Each leacl authol' 
concerned 

Very truly yours, 
BION M, c1rnc:01<Y 
LEGISLATIVE ( :011Nsi,:1. 
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AB 1367 (Tanner) 
As amended May 11 

SENATE CCN4ITTEE ON JUDICIARY 
Bill Lockyer, Chaimn 

1987-88 Regular Session 

Hearing date: May 24, 1988 
Business & Professions Code 
GPS 

NEW MOTOR VEHICLE ARBITRATION: FEES FOR CERTIFICATION 

HISTORY 

Source: Author 

Prior Legislation: AB 2057 (1987) - Chaptered 

Support: Unknown 

Opposition: No known 

Assembly Floor Vote: Not applicable 

KEY ISSUE 

SHOULD AUTOMOBILE MANUFACTURERS BE BILLED DIRECTLY BY THE NEW 
MOTOR VEHICLE BOARD TO SUPPORT THE CERTIFICATION OF THIRD-PARTY 
DISPUTE RESOLUTION PROGRAMS, THROUGH FEES TO BE DETERMINED ON THE 
BASIS OF ANNUAL SALES? 

PURPOSE 

The existing "Lemon Law 11 establishes procedures whereby the 
purchaser of a new defective motor vehicle might obtain redress. 
Central to the process is the submittal of contentions between 
purchasers and manufacture~!. to a third-party dispute resolution 
proftam. Under AB 2057 (T!~tter) of 1 ast year, the Bureau of 
Autc>i'nolive Repair isch!r Hi1:w1th the responsibility of 

?~ertJf:ying the dispute ,/ ' ·,o\ion processes to be used 1n the 
rvarg)ltat1on of Le ·• '. ,, That certifi_.cat1on program, 
·'"'ppefal'l ve Ju 1 y 1 o i.s to be f,uhdea by the 1mpos it 1 ()n 

of 'fe~s co 1 lected ·. ~nt of Motot )Vehicles on every 
:appl/ cant for lice ~~p~w,a1 as .~:,~a~ufacturer or 
di s~ributor of au a111punt of l.hei;.f~e is to be 
detefnI1ned by the J t~Y~g·ari:ft t>~!)d\: on est1mate of 
neea ;by the Bureau . 1:;Repai r ani:I !c.~,rc·u 1 ated on a 

(More) 
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per-transaction basis not to exceed one dollar per vehicle. A 
statement of transactions and the appropriate fee is to accompany 
the application to the Department of Motor Vehicles, which 
deposits the proceeds in a Certification Account to be 
appropriated to the Bureau by the Legislature. 

This bill would simplify the collection process by requiring the 
new Motor Vehicle Board to calculate the fees, bill the auto 
manufacturers only, and collect the fees directly for deposit in 
the Certification Account. Involvement of the Department of 
Motor Vehicles, and undue complication of the license application 
and renewal processs wculd thereby be avni~ed. 

The purpose of this measure is to establish a more direct and 
less administratively burdensome method of collecting fees for 
the certification of Lemon Law dispute resolution programs. 

COMMENT 

1. The current funding mechanism for the certification program 
is unduly complicated 

Establishing the responsibility of auto manufacturers for 
defects in products for which they have made an expressed 
warranty has been the subject of legislative activity for 
nearly a decade. The essence of a Lemon Law is to provide 
the purchaser with a statutory framework through which he or 
she might be made whole for losses incurred in the purchase 
of an inherently defective automotive product. Under current 
law, submittal of disputes between a manufacturer and a 
consumer to a third-party arbitration has become an accepted 
procedure. However, in the passage of AB 2051, the 
Legislature recognized the need to ensure that dispute 
resolution processes as may be offered by the manufacturer 
meet accepted procedural standards. To this end, the Bureau 
of Automotive Repair was charged with the certification of 
the processes to be made available to consumers. 

The responsibility of manufacturers to fund the certification 
program was determined in last year's leg1slat1bn; however~ 
the manner in which the funding is to be collected seems 
administratively cumbersome, involving three agencies and 
tied to the regular licensing and license renewal process of 
the OMV. The process proposed in this measure is simpler and 
more direct: manufacturers would inform the New Motor 
Vehicle Board of their transactions by February 1 of each 

(More) 
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year, would receive a notice of assessment from the Board, 
and wo•Jld forward payment for deposit to the certification 
account within 30 days of notice. A penalty of 10% would be 
imposed for delinquency. Failure to notify the Board of 
sales, leases, etc., would result in an assessment paid on 
the preceding year 1 s transactions. The Bureau would continue 
to be responsible for calculating the level of funding 
needed. 

2. Nondisclosure of prior year's bus~ness may work in favor 
of some manufacturers 

While the procedure p,Jposed seems a ~e~sonable alternative 
to OMV involvement as currently in effect, there seems to 
exist a possible loophole whereby manufacturers might reduce 
their funding liability. A failure to file a r2cord of their 
transactions results in an assessment based on prior year 
performance; thus, it may behoove them to decline disclosure 
of performance in a year relatively more successful than the 
prior one. While this would have no effect on the state's 
take, it might result in an unfair assessment upon other 
manufacturers who would be forced to bear an additional 
amount of assessment. 

SHOULD NOT SOME PENALTY BE IMPOSED FOR FAILURE TO DISCLOSE 
TRANSACTIONS? 

3. Urgency clause needed to ensure that financing .provisions 
are in order prior to effective date of thep~ogram 

This bill contains an urgency clause, necessary to ensure 
that the new fee provisions are operative prior to the July 1 
effective date of the certification program. 

*********** 

"'~ -. . ~ . 
. :~~~~~"".!i-,G'~ _:ol,~ 
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AB 1367 

CONCURRENCE IN SENATE AMENDMENTS 

AB 1367 (Tanner) - As Amended: May 31, 1988 

ASSEMBLY VOTE 74-0 (May 26, 1987) SENATE VOTE 39-0 (June 9, 1988) 

Original Committee Reference: G. E. & CON. PRO. 

DIGEST 

Urgency statute. 2/3 vote required. 

Current. 1a.w, known as th£: "Lemon Law", a,1ows automobile manufacturer~ to 
establish qualified third party dispute resolution (arbitration) programs, 
which buyers must use before they can assert the statutory presumption that a 
vehicle is a lemon in a legal action for replacement or refund. 

Current law, operative July 1, 1988, also requires the Bureau of Automotive 
Repair to establish a program for the certification of t he third party dispute 
resolution programs established, and creates a Certification Account funded 
through a surcharge on applications for licensure or renewal as manufacturers 
of distributors of new motor vehicles to pay for the program. On or before 
January 1 of each calendar year, the bureau is to determine the dollar amount, 
not to exceed $1 per vehicle sold, needed to be collected in fees. 

As passed by the Assembly, this bill clarified that the buyer's damages in an 
action under the Song-Beverly Consumer Warranty Act include the rights of 
replacement and reimbursement. 

The Senate amendments delete the contents of the bill as passed by the Assembl) 
and instead require the New Motor Vehicle Board to: 

1) Adopt regulations including a formula to calculate the fees necessary t o 
fund the certification program for dispute resolution mechanisms. 

2) Calculate the fees based on information provided by February 1 each year 
by motor vehicle manufacturers. Failure to file would result in an 
assessment based on the prior year•s figures. 

3) Bill the auto manufacturers only. Payment would be due within 30 days of 
not1f1cat1on, with a 10% penalty for delinquency. 

4) Collect the fees directly for deposit in the Certification Accoun t . 

- continued -
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FISCAL EFFECT 

None 

COMMENTS 

AB 136:­
Page 2 

This bill is an urgency measure created in the Senate, so that it can be 
enacted before the law it seeks to amend takes effect on July 1, 1988. The 
bill has not been heard in this form by the Assembly. 

The purpose of this measure is to establish a more direct and less 
administratively burdensome method of collecting the fees necessary to fund th~ 
certification of Lemon Law dispute resol~t~on programs. This certifir~tion 
program was created in 1987 with the passage of AB 2057 (Tanner), and will takE 
effect July 1. However, the mechanism AB 2057 established for collecting the 
fee is excessively cumbersome, involving three age,~ies and tied to the regular 
licensing and license renewal process of the OMV. 

The process proposed in this measure is simple and more direct: Manufacturers 
would inform the New Motor Vehicle Board of their transactions by February 1, 
of each year, would receive a notice of assessment from the Board, and would 
forward payment for deposit to the certification account within 30 days of 
notice. A penalty of 10% would be imposed for delinquency. Failure to notify 
the Board of sales, leases, etc., would result in an assessment paid on the 
preceding year's transactions. 

Larry Doyle 
324-7440 
ageconpro 

AB 1367 
Page 2 
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BILL ANALl'SIS 

Department Author Bill Number 

CONSUMER AFFAIRS 

,Sponsored by 
;,,, 

ii 

~~ 
I ) !iOe~rtpU,)11 

"'!~':,D 
; 'J , Hhtw,, 

J -:-,.,,.,ase 
1 -S;,:,nsor 
., ---c .. rrent 
-- Prettice • 

:,, i' 6 ... 1,;,,lcrentlt 1011 

-J{ 1--"''itifit•tl.i11 
,/?W'• ; .lltrrn• livo 

'.''','." 9 -,"'&!S,IOni;fbflltt 
.,, Ul-Otnrr A<Jenc! ~! 

11--:-F .. ~ .. ,e l"'ll•ct 
, IZ~er-:ln1tf'111 

~ J;sc-a. 1~~1.cr 0:1 
<': ~TA:[ e:,-,~T 

", u a,.,d;et 
,~-rut~re Bad1et 
,~-'l.~tr Ag!ntfes 
16--fe!!er•l 
17-lu 1-::p,c'?; 
u,-~vern:,r. s 

- e;i:1gct 
19 Ccnttr.uous 
·- ~;iroprl•tlon 

10 Au:,.-9tlons 
z1-oeftcfenc1 

- !".e•s.ure 
2Z ~f1cienc1 

- P.nal11t(on 
23 A~s:,rptfon of 

- Costs 
14 ,~sonnel 

- (l11n9e:. 
lS Cr;1nlzdtfon1l 

- - cn,nges 
15 fynds Transf!f 
21-r•a • ~venue 
za· s~i:, ~!nd•ted 

.sor: 10-~C~IO~IC 
rrr>:.cr 
z9 '-f~~ts Effect 
30-~--~et&ry 
11-cors,.,~tr Cholcl 
, , -cv~~tft(on 
Jj-··-rr.,:,l:,r,n~ 
Jt,, _[C'Jl\'lOl(C 

- Cewelopn->.nt 

INT£~~S1EO PA~TIE5 
JS Pr:;:,onents 
)6-0;,;t'>lltnU 
,r-,ra/C1Jn 
-- ,_,.1lw.11~nts 

'-CCOl'f'!:"O:.T[ON 
JYViflC.\IJQ:t 
Jl! s.,,,~,.t n·-c.,,, .. 
40-!ltutra1 
41-N, rosttlon 
41-lf 1,-eltlf'!d 
(; ··-~9 N!t4 Ungu•.,. 

-J.ttuh~ 

Author 

BILL SUMMARY 

Existing law provides that any buyer of consumer 
goods who is damaged by a manufact 11rer' s failure to 
comply with any obligation under the Song-Beverly 
Consumer Warranty Act or under an implied or expre~s 
warranty or service contract may sue for damages and 
other legal and equitable relief. 

,. . 
This bill clarifies that the buyer's damages in an 

action under the Song-Beverly Consumer Warranty Act 
include the right of replacement or restitution 
pursuant to the New Car Lemon Law. 

Background 

The Song-Beverly Consumer Warranty Act provides 
that if the manufacturer of a consumer product is 
unable to service or repair the product to repair a 
nonconformity after a reasonable number of attempts, 
the manufacturer must either replace the product or 
reimburse the buyer for the price of the product, less• 
an amount attributable to the buyer's use before 
discovery of the nonconformity. 

The act in Civil Code section 1794, provides that 
any buyer who is damaged by a manufacturer's failure to 
comply with any obligation under the act may sue for 
damages and other legal and equitable relief as 
specified. 

~ ~-••• •••• •:. 
~A-ME_N_DM---EN-T-SU_M_M~A':"'.RY-:-:----------------------- -- ._,_ 

1-------------r---:----:---:-----:--~~-,-~---:-~:-:-:---:-:- -
Dept. Director Position Agency Sectry. Position Governor's Office Use 

•K-fi ~ Position Noted 
1µS I /0 I /SIA I /OUA !.:_1-::, I IO I /SIA/ /OUA -z_ Position Approved 

I IN /-/Defer_____ Position Disapprovt .J 

Agency Se~tijtar 
• • ~ ! - -~1 j. I ,-

LIS - 5
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The New Car Lemon Law, which is contained in the Song 
Beverly Conswner Warranty Act, establishes that a "rea11onable 
number of attempts" to repair a new motor vehicle have ~been made 
if, within the first year or 12,000 miles, either (a) tJ;ie . 
manufacturer has been unable to repair the same nonconfprm1ty 
after four attempts or (2) the vehicle is out of servici for 
repairs for a total of at least 30 days since delivery of the 
vehicle to the buyer. A vehicle which meets this test is deemed 
a "lemonr" and the buyer has the right to restitution or 
replacement. · 

Since the New Car Lemon Law is a part of the Song-Beverly 
Conswner Warranty Act, buyers of "lemons" have the same remedies 
(i.e., the right to ~ue for damages and other legal and equitable 
relief pursuant to Civil Code section 1794) as do buyers of uther 
conswner goods. However, their remedies are not exclusively 
those found in Civil Code section 1794. 

In a recent lemon law case, the defendant automobile 
manufacturer argued that the plaintiff car buyer could sue only 
for the remedies specifically referenced in Civil Code section 
1794. That section does not specifically entitle car buyers to 
restitution or replacement of a "lemon." If this were the case, 
buyers of "lemons" would be simply be stuck with them. 

The Department of Consumer Affairs and other conswner 
protection representatives believe that the New Car Lemon Law 
cl~arly entitles the buyer of a "lemon" restitution or a 
replacement vehicle, either by award of the manufacturer's lemon 
law arbitration panel or by court judgment. However, to avoid 
any future attempts by manufacturers to argue that new car buyers 
are only entitled to the remedies contained in section 1794, the 
author has introduced this bill to affirm that the buyer of a 
"lemon" who brings an action for damages under the Song-Beverly 
Consumer Warranty Act does have the right to restitution or 
replacement. 

Specific Findings 

o This bill would preclude future arguments by vehicle 
manufacturers in lemon law cases that the buyer of a "lemon" 
is not entitled to restitution or replacement because 
restitution or replacement is not specifically mention~d as 
a remedy in Civil Code section 1794. 

o This bill would declare that the changes in the bill are 
declaratory of existing law. 

Fiscal I~pact 

No fiscal impact to the Department of Consumer Affairs. 

[fr ~ ..... , 
,;:-· 
} 

' 
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SO£io-Economic Impact 

AB 1367 
Page 3 

·l."} This bi 11 would enhance the effectiveness of the New Car 
L,i ~Bh Law by affirming that buyers of ".lemons" ~ entitled to an 
a'~ard of restitution or replacement in a legal action. 

Argument 

Interested Parties 

Proponents: 

Opponents: 

author (sponsor) 
Attorney General 

None known 
(• 

The purpose of this bill is set forth under Background, 
above. 

Recommendation 

The Department of Consumer Affairs recommends a SUPPORT 
position on this bill. 
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Honorable Sally Tanner 
Member of the Assembly 
State Capitol, Room 4146 
Sacramento, CA 95814 

BILL SUMMARY 

DEPARTMENT 
Finance 

SPONSORED BY 

AUTHOR 
Tanner 

BILL NUMBER 
AB 1367 

RELATED BILLS AMENDMENT DATE 
May 11, 1988 

AB 1367 is clean-up legislation of Chapter 1280/87 (Tanner) which relates to the 
Bureau of Automotive Repairs and the Department of Motor Vehicles administrat ion 
of the motor vehicle third-party dispute resolution process. 

SUMMARY OF CHANGES 

This bill has not been analyzed previously. 

SUMMARY OF COMMENTS 

The bureau and the Department of Motor Vehicles indicate that AB 1367 is clean-uc 
legislation and costs associated with the bill wi l l be minor and absorbable 
within existing resources. 

FISCAL SUMMARY--STATE LEVEL 

Code/Department 
Agency or Revenue 

Type 
Consumer Affairs 
1150/Bur of Auto. 

Repair 
2740/Motor Veh icle 

so 
LA 
co 
RV 

so 
so 

{Fiscal Impact by Fiscal Year) 
(Dollars in Thousands) 

FC 1987-88 FC 1988-89 FC 1989-90 

---------------No Fiscal Impact------------

--------- ------No Fiscal Impact------------

Impact on State Appropriations Limit--No 

ANALYSIS 

A. Specific Findings 

Code 
Fund 

128/Auto 
Repair 
044/Mot 
Veh. 

Chapter 1280/87 revised the new car lemon law and required the bureau to 
certify third party agencies which assist in dispute resolutions. AB 1367 
revises the provisions of Chapter 1280/87 related to the collection of fees 
which provide funding for third party resolutions to delete the references 
to applicants for licenses or renewal of licenses as manufacturers or 
distributo~s. This bill would instead require every manufacturer to file a 
statement 1n February of each year which contains specified information and 
to pay a fee wtthtn a specified time after written notification. A penalty 
may be assessed if the fee is delinquent. 

POSITION: 
Neutral 

Department Director Date 

0~. Principal Analysr Date Program Budget Manager Date Governor's Offi ce ·-,,r (222) R. H. Baker Wallis ~- CJ,~r~, ~ ,- /) ,,,, , Position noted flf~ s/~~ ~
1 

H' ,/ ) 2 /{(., ,,,,'( /,,, -~- ~./4-r. { :, Pos~tion a~proved 
CJ:BA,AB1376-8/abb t . v 

1 

, b~~Jtjon dJS~~~e~y~<J 
BI LL ANALVS Is ··~- .. _ ____ ______ ....,F ..... or....,m ......... DF_-...i.;43~(....,Re ..... v_Q~3~/8ZJ8~ BYi:uf..,_,_f} 
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, 
(2) 

BILL ANALYSIS/ENROLLED BILL REPORT--{CONTINUEO) 
AUTHOR AMENDMENT DATE 

Tanner May 11, 1988 

ANALYSIS 

A. Specific Findings {Continued) 

Form DF-43 
BILL NUMBER 

AB 1367 

The bureau will also be required to notify the New Motor Vehicle Board, wh ich 
was created by Chapter 1280/87, of the dollar amount necessary to fully fund 
the third-party dispute resolution process on or before February 1. This 
bill contains an urgency provision in order to fund the program before it 
begins operation. 

B. Fiscal Analysis 

The bureau and the New Motor Vehicle Board (within the Department of Motor 
Vehicles) indicate that any costs associated with AB 1367 would be minor and 
absorbable within existing resources. 

CJ:BA,AB1367-8/abb 



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E 
   

   
(8

00
)6

66
-1

91
7

FCA MJN 108

Date of Hearing: May 19, 1987 AB 1367 

ASSEMBLY COMMITTEE ON GOVERNMENTAL EFFICIENCY AND CONSU~ER PROTECTION 
RUSTY AREIAS, Chairman 

AB 1367 (Tanner) - As Introduced: March 4, 1987 

ASSEMBLY ACTIONS: 

COMM ITTEE __ G ._E _. _&_C_O_N_. _P_RO_. __ VOTE ___ COMM ITTEE _____ VOTE __ 

Ayes: Ayes: 

Nays: Nays: 

SUBJECT 

Warranties: remedies. 

DIGESl 

Existing law gives the buyer of consumer goods the right to bring a legal 
action to obtain damages and other relief because of damage the consumer has 
suffered due to a manufacturer's failure to comply with the Song-Beverly 
Consumer Warranty Act which establishes direct legal relations between the 
buyer and manufacturer in consumer transactions in California. 

This bill clarifies that the buyer's damages in an action under the 
Song-Beverly Consumer Warranty Act include the rights of replacement or 
reimbursement. 

FISCAL EFFECT 

None 

COMMENTS 

The purpose of this bill, sponsored by the author, is to clarify that a 
consumer who brings an action to obtain damages under the Song-Beverly Consumer 
Warranty Act has the right to obtain either a refund or replacement if a 
warranted product is defective and is not fixed after a reasonable n~mber of 
attempt\ as defined. 

At issur is an automobile manufacturer's legal argument in a recent "lemon law" 
case thnt • plaintiff car buyer can sue only for the remedies specifically 
refereni•d in a p1rticular section of the Song-Beverly Act. This bill adds to 
that se, tion a reference to the code which specifies that the 

- continued -

AB 1367 
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AB 1367 
Page 2 

refund/replacer.tent remedy provided for in the "leaon law" is available to a 
buyer in I lawsuit brought against a warrantor for defective products. 

SUPPORT (verified 5/12/87) 

None received. 

Ann Evant 
324-2721 
11,conprQ 

OPPOSITION 

None received. 

RJ'l1 
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SUBJECT: Warranties: motor vehicle third-party dispute 
resolution 

SOURCE: Author 

DIGEST: This Lill provides that automobile manufacturers be 
billed directly by the vehicle board to support the certification 
of third-party dispute resolution programs, through fees to be 
determined on the basis of annual sales. 

ANALYSIS: The existing "Lemon Law" establishes procedures 
whereby the purchaser of a new defective motor vehicle might 
obtain redress. Central to the process is the submittal of 
contentions between purchasers and manufacturers to a third-party 
dispute resolution program. Under AB 2057 (Tanner) of last year, 
the Bureau of Auto~otive Repair is charged with the 
responsibility of certifying the d}.spute resolution processes to 
be used in the arbitration of Lemon Law cases. That 
certification program, operative July 1 of this year, is to be 
funded by the imposition of fees collected by the Department of 
Motor Vehicles on every applicant for license or license renewal 
as a manufacturer or distributor of automobiles. The amount of 
the fee is to be determined by the new Motor Vehicle Board, based 
on estimate of need by the Bureau of Automotive Repair and 
calculated on a per-transaction basis not to exceed one dollar 
per vehicle. A statement of transactions and the appropriate fee 
is to accompany the application to the Department of Motor 
Vehicles, which deposits the proceeds in a Certification Account 
to be appropriated to the Bureau by the Legislature. 

This bill would simplify the collection process by requiring the 
new Motor Vehicle Board to calculate the fees, bill the auto 
manufacturers only by 
certified mail, return receipt requested, and collect the fees 
directly for deposit in the Certification Account. Involvement 
of the Department of Motor Vehicles, and undue complication of 
the license application and renewal process, would thereby be 
avoided. 

This bill also provides the Vehicle Board may adopt specific 
regulations relative to enforcing this section. The regulations 
will include a formula for calculating the fees as well as the 
total amount of fees that may be collected from each 
manuf acturtir. 

The purp<>Bl• of this measure is to establish a more direct c,nd 
less admj11istratively burdensome method of collecting fees for 
the certification of Lemon Law dispute resolution programs. 

Establ inh l ng the r.esponsibili ty of auto rnanufacturt:.~rs for defects 
in produ~tn for which they have made an expresseu warranty has 
been the ,,ubject of legislative activity for nearly a decade. 
The esF.wr,,•p of a Lemon Law is to provide the purchaser with a 
statutory framework through which he or she might he made whole 
for loast1 " incurred in the purchase of an inherently defective 
automot.iv,- product. Under current law, submittal of disputer­
between ,1 manufacturer and a consumer to a third-party 
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arbitration has become an accepted procedure. However, in the 
passage of AB 2057, the Legislature recognized the need to ensure 
that dispute reso l ution pror,esses as may be offered by the 
manufacturer meet accepted procedural standards. To this end, 
the Bureau of Automotive Repair was charged with the 
certification of the processes to be made available to consumers. 

The responsibility of manufacturers to fund the certification 
program was determined in last year's legislation; however, the 
manner in which the funding is to be collected seems 
administratively cumbersome, involving three agencies and tied to 
the regular licensing and license renewal process of the OMV. 
The process proposed in this measure is simpler and more direct: 
manufacturers would inform the New Motor Vehicle Board of their 
transactions by May 1 of each year, would receive a notice of 
assessment from the Board, 
and would forward payment for deposit to the certification 
account within 30 days of notice. A penalty of 10% would be 
imposed for delinquency. Failure to notify the Board of sales, 
leases, etc., would result in an assessment paid on the preceding 
year's transactions. The Bureau would continue to be responsible 
for calculating the level of funding needed. 

Prior Legislation: 

AB 2057 (Tanner-1987) - Senate Vote 39-0, Pg. 3674, Chaptered. 

FISCAL EFFECT: Appropriation: No Fiscal Committee: No 
Local: No 

RJG:nf 6/1/88 Senate Floor Analyses 
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AB 1367 (Tanner) 
6/10/88 

ASSEMBLY COMMITTEE ON GOVERNMENT EFFICIENCY & CONSUMER PROTECTION 
REPUBLICAN ANALYSIS 

AB 1367 (Tanner) -- CONSUMER REMEDIES ON WARRANTIES 
Version: 5/31/88 Chairman: Stan Statham 
Recommendation: None Vote: 2/3 Urgency 

Summary: Clean-up legislation of Chapter 1280 of 1987 
(Tanner) which relates to the Bureau of Automotive Repairs 
and the Department of Motor Vehicles administration of the 
motor vehicle third-party dispute resolution process. 
Fi?cal effect: The department indicates that any costs 
associated with this measure would be minor and absnrbable 
within existing resources. 

Supported: Unknown. Opposed: Unknown. 
Unknown. 

Governor's position: 

Comments: Revises the new car lemon law and requires the 
bureau to certify third party agencies which assist in 
dispute resolution. The Senate amendments relate to 
collection of fees which provide funding for third party 
resolutions to delete the references to applicants for 
licenses or renewal of licenses as manufacturers or 
distributors. This measure would instead require every 
manufacturer to file a statement on or before May first of 
each year which contains specified information and to pay a 
fee within a specified time after written notification. A 
penalty may be assessed if the fee is delinquent. 

Assembly Republican Committee Vote: 
G.E. & C.P. -- 5/19/87 
(8-0) Ayes: Frazee, Grisham, Harvey 

Abs.: Stirling 
Assembly Floor -- 5/26/87 
(74-0) Ayes: All Republicans 

Senate Republican Committee Vote: 
Ins., Cl. & Corps. -- 7/1/87 
(9-0) Ayes: All Republicans 
Judiciary -- 5/24/88 
(8-0) Ayes: All Republicans 
Senate Floor -- 6/9/88 
(39-0) Ayes: All Republicans 

Consultant: Wess Larson 
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SENATE INSURANCEs CLAIMS AND CORPORATIONS C<lltITTEE 

SENATOR ALAN ROBBINS,. CHAIRMAN 

ASSEMBLY BILL NO. 1367 (Tanner) As Introduced March 4, 1987 
Civil Code 

Source: Author 
Prior Legislation: AB 3560 (Chapter 385, Statutes of 1982) 
Support: No known 
Opposition: No known 

SUBJECT 

ASSEMBLY BILL NO. 1367 

Replacement or reimbursement remedies under the Song-Beverly Consumer 
Warranty Act. 

DIGEST 

l] Description: AB 1367 clarifies that the refund or replacement remedies 
provided by Section 1793.2 of the Civil Code is available to a buyer in an 
action for damages against a warrantor for a defective product. 

The bill further declares that the change made by this bill is declaratory 
of existing law and does not constitute a change in existing law. 

2] Background: Section 1794 of the Civil Code law gives the buyer of 
consumer goods the right to bring a legal action to obtain damages and 
other relief because of damage the consumer has suffered due to a 
manufatturer's failure to comply with the Song-Beverly Consumer warranty 
Act. This section does not specifically mention that the buyer has the 
specific remedy of replacement of the product or reimbursement for the 
product.. However, Section 1793.2 of the Civil Code provides a replacement 
or reimbursement remedy for the buyer under specified conditions. 

FISCAL EFFECT Fi sea 1 Cormni ttee: No ----··---- ·--

STAFF C<Jlt[NTS ----- ----·•····--

This bill was spawned when an automobile manufacturer in a court cas ,~ 
argued (unsuccessfully) that a buyer can only sue for the remedies 
specif1t~lly enumerated in Section 1794 of the Civil Code. which does not 
include r~placement or reimbursement remedies. 

JIM CATHf,ART 
Consul torit 

07/01/87 

ASSEMBLY BILL NO. 1367 
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SENATE COMMITTEE ON JUDICIARY 
f · .., cf Bill Lockyer. Chairman 

,SSP,,::u; .\\ Ci\L'CIJS 1987-88 Regular Session 

AB 1367 (Tanner} 
As amended May 11 
Hearing date: May 24, 1988 
Business & Professions Code 
GPS 

NEW MOTOR VEHICLE ARBITRATION: FEES FOR CERTIFICATION 

HISTORY 

Source: Author 

Prior Legislation: AB 2057 (1987} - Chaptered 

Support: Unknown 

Opposition: No known 

Assembly Floor Vote: Not applicable 

KEY ISSUE 

SHOULD AUTOMOBILE MANUFACTURERS BE BILLED DIRECTLY BY THE NEW 
MOTOR VEHICLE BOARD TO SUPPORT THE CERTIFICATION OF THIRD-PARTY 
DISPUTE RESOLUTION PROGRAMS,THROUGH FEES TO BE DETERMINED ON THE 
BASIS OF ANNUAL SALES? 

PURPOSE 

The existing "Lemon Law" establishes procedures whereby the 
purchaser of a new defective motor vehicle might obtain redress. 
Central to the process is the submittal of contentions between 
purchasers and manufacturers to a third-party dispute resolution 
program. Under AB 2057 (Tanner} of last year, the Bureau of 
Automotive Repair is charged with the responsibility of 
certifying the dispute resolution processes to be used in the 
arbitration of Lemon Law cases. That certification program, 
operative July 1 of this year, is to be funded by the imposition 
of fees collected by the Department of Motor Vehicles on every 
applicant for license or license renewal as a manufacturer or 
distributor of automobiles. The amount of the fee is to be 
determined by the new Motor Vehicle Board, based on estimate of 
need by the Bureau of Automotive Repair and calculated on a 

(More) 

1 
3 
6 
7 
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AB 1367 {Tanner) 
Page 2 

per-transaction basis not to exceed one dollar per vehicle. A 
statement of transactions and the appropriate fee is to accompany 
the application to the Department of Motor Vehicles, which 
deposits the proceeds in a Certification Account to be 
appropriated to the Bureau by the Legislature. 

This bill would simplify the collection process by requiring the 
new Motor Vehicle Board to calculate the fees, bill the auto 
manufacturers only, and collect the fees directly for deposit in 
the Certification Account. Involvement of the Department of 
Motor Vehicles, and undue complication of the license application 
and renewal process, would thereby be avoided. 

The purpose of this measure is to esLablish a more direct and 
less administratively burdensome method of collecting fees for 
the certification of Lemon Law dispute resolution programs. 

, - . 
COMMENT 

The current funding mechanism for the certification program 
is unduly complicated 

Establishing the responsibility of auto manufacturers for 
defects in products for which they have made an expressed 
warranty has been the subject of legislative activity for 
nearly a decade. The essence of a Lemon Law is to provide 
the purchaser with a statutory framework through which he or 
she might be made whole for losses incurred in the purchase 
of an inherently defective automotive product. Under current 
law, submittal of disputes between a manufacturer and a 
consumer to a third-party arbitration has become an accepted 
procedure. However, in the passage of AB 2051, the 
Legislature recognized the need to ensure that dispute 
resolution processes as may be offered by the manufacturer 
meet accepted procedural standards. To this end, the Bureau 
of Automotive Repair was charged with the certification of 
the processes to be made available to consumers. 

The responsibility of manufacturers to fund the certification 
program was determined in last year's legislation; however, 
the manner in which the funding is to be collected seems 
administratively cumbersome, involving three agencies and 
tied to the regular licensing dnd license renewal process of 
the DMV. The process proposed in this measure is simpler and 
more direct: manufacturers would inform the New Motor 
Vehicle Board of their transactions by February 1 of each 

(More) 
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AB 1367 (Tanner) 
Page 3 

year, would receive a notice of assessment from the Board, 
and would forward payment for deposit to the certification 
account within 30 days of notice. ,A penalty of 10\ would be 
imposed for delinquency. Failure to notify the Board of 
sales, leases, etc., would result in an assessment paid on 
the preceding year's transactions. The Bureau would continue 
to be responsible for calculating the level of funding 
needed. 

2. Nondisclosure of prior year's business may work in favor 
of some manufacturers 

While the procedure proposed seems a reasonable alternative 
to OMV involvement as currently in effect, there seems to 
exist a possible loophole whereby manufacturers might reduce 
their funding liability. A failure to file a record of their 
transactions results in an assessment based on prior year 
performance; thus, it may behoove them to decline disclosure 
of performance in a year relatively more successful than the 
prior one. While this would have no effect on the state's 
take, it might result in an unfair assessment upon other 
manufacturers who would be forced to bear an additional 
amount of assessment. 

SHOULD NOT SOME PENALTY BE IMPOSED FOR FAILURE TO DISCLOSE 
TRANSACTIONS? 

3. Urgency clause needed to ensure that financing provisions 
are in order prior to effective date of the program 

This bill contains an urgency clause, necessary to ensure 
that the new fee provisions are operative prior to the July 1 
effective date of the certification program. 

*********** 
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SENATE rnSURANCE, CLAIMS AND CORPORATIONS COMMITTEE 

SENATOR ALAN ROBBINS, CHAIRMAN 

ASSEMBLY BILL NO. 1367 (Tanner) As Introduced March 4, 1987 
Civi 1 Code 

Source: Author 
Prior Legislation: AB 3560 (Chapter 385, Statutes of 1982) 
Support: No known 
Opposition: No known 

SUBJECT 

ASSEMBLY BILL ~O. 1367 

Replacement or reimbursement remedies under the Song-Beverly Consu~er 
Warranty Act. 

DIGEST 

1] Description: AB 1367 clarifies that the refund or replacement remedies 
provided by Section 1793.2 of the Civil Code is available to a buyer in an 
action for damages against a warrantor for a defective product. 

The bill further declares that the change made by this bill is declaratory 
of existing law and does not constitute a change in existing law. 

2] Background: Section 1794 of the Civil Code law gives the buyer of 
consumer goods the right to bring a legal action to obtain damages and 
at her re 1 i ef because of damage the consumer has suf f ere1:t_;f~ue to a 
manufacturer's failure to comply with the Song-Beverly ~~tisumer warranty 
Act. This section does not specifically mention that thf! buyer has the 
specific remedy of replacement of the product or reimb~~sement for the 
product. However, Section 1793.2 of the Civil Code prov1ijes a replacement 
or reimbursement remedy for the buyer under specified conditions. 

FISCAL EFFECT Fiscal Committee: No 

STAFF COMMENTS 

This bill was spawned when an automobile manufacturer in a court case 
argued (unsuccessfully) that a buyer can only sue for the remedies 
specifically enumerated in Section 1794 of the Civil Code, which does not 
include replacement or reimbursement remedies. 

JIM CATHCART 
Consultant 

07/01/87 

ASSEMBLY BILL NO. 1367 

LIS - 6
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Date of Hearing: May 19, 1987 AB· 1367 

ASSEMBLY COMMITI'EE Oi.'\l GOVERNMENTAL EFFICIENCY AND CONSUMER PRCJ.l'ECTION 
RUSTY AREIAS, Chairman 

AB 1367 (Tanner) - As Introduced: March 4, 1987 

ASSEMBLY ACTIONS: 

COMMI'ITEE G. E. & CON. PRO. VOI'E CCM,1.I'ITEE VCYI'E ------ ------ ----- ------ - - -
Ayes: Ayes: 

Nays: Nays: 

SUBJECT 

Warranties: remedies. 

DIGEST 

Existing law gives the buyer of consumer goods the right to bring a legal 
action to obtain damages and other relief because of damage the consumer has 
suffered due to a manufacturer's failure to ccmply with the Song-Beverly 

-Consumer Warranty Act which establishes direct legal relations between the 
buyer and manufacturer in consumer transactions in California. 

This bill clarifies that the buyer's damages in an action under the 
Song-Beverly Consumer Warranty Act include the rights of replacerrent or 
reimbursement. 

FISCAL EFFEX:"I' 

None 

The pugx:>se of this bill, sponsored by the author, is to clarify that a 
consmmr who brings an action to obtain damages under the Song- Beverly Consumer 
Warranty Act has the right to obtain either a refund or replacement if a . 
warranted product is defective and is not fixed after a reasonable number of 
attempts as defined. 

At issue is an autarobile manufacturer's legal argurrent in a recent "lerron law" 
case that a plaintiff car buyer can sue only for the remedies specifically 
referenced in a particular section of the Song-Beverly Act. This bill adds to 
that section a reference to the code which specifies that the 

- continued -

AB 1367 

LIS - 7
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AB 1367 
Page 2 

refund/replacement remedy provided for in the "lerron law" is available to a 
buyer in a lawsuit brought against a warrantor for defective products. 

SUPPORI' (verified 5/12/87) 

None received. 

Ann Evans 
324-2721 
ageconpro 

OPPOSITIQ.'J 

None received. 

AB 1367 
Page 2 
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SENATE aHll'rl'EE W JNStJRAR:E, CIA1M, AND CXlRPORATI~ 
ALAN RJmmS, Olai.mBn 

BIICRGl01ND INFCRm'IOO RIQJEST 

MFASURE:-Og f 16 ') 
AvmoR: ·7ai 0/\C.::~ 

1. Origin of the bill: 

a. Who is the source of the bill? What person, organization or 
goverrnrental .entity requested infonnation? 

Former Assembly Consumer ~fJ_airs C~~it~~~--S~~sultan~_ 
. . . . 

-------------
b. Please identify session and bill number of similar bills: 

_AB 3560 p982) ---------------·------------

c. Which legislative Counsel dep.1ty drafted this bill? 

Narre __ Mr. Moj_!;.r ______ Phone# 5-_6_9_3_1 ___ _ 

2. What is the problem or deficiency in the present law which the bill 
seeks to remedy? HCM does it do this? 

See attached_J.!1..§l.!J!Q __ . ____ _ 

--------------------~---------------------------
·-- -------------·--- ·---------·-------------­

------------------------ -------- ---·--- ---·-------·- --
3. · Please attach all background material and any correspondence related to 

the bill. 

4. Do you intend to arrend this bill? No 
(Reminder, Arrendrrents are due to the carmi ttee oy· 1: 30fin on•· the 
Friday before the hearing) 

5. Narre of · contact person: Arnie Peters 

.MTACHMENl'S: Yes x . 00 ---

~ Rl1.l~ 'ro: Io:m 5122, St.ab:! capitol. Phooe 445-0825 
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February 6t 1987 

MEMORANDUM ---------

TO: 

FROM: 

SUBJECT: 

ISSUE 

Assemblywoman Sally Tanner 

Jay J. DeFuri a 

Legislative Proposal: "Clean-up" (clarifying) 
amendment to your AB 3560 of 1982 (Chapter 385, 
Statutes of 1982) 

Asl-briefly discussed with you and Arnie in your office 
recently, an interpretation concerning Civil Code Section 1794 
(in the Song-Beverly Consumer Warranty Act) has been broached by 
an automobile man~facturer's attorney in at least one pending 
consumer auto "lemon" case which, were it to become accepted, 
could seriously weaken your lempn law. This problem was brought 
to my attention by the consumer's attorney (Mr. Brian 
Kermnitzer-San Francisco) w~o reque~ted that Section 1794 be 
amended to ~larify its meaning 6nd ward off this dangerous 
misinterpretation. 

BACKGROUND 
clvil-Code Section 1794 is a provision of the Song-Beverly Act 
which gives the consumer the right to bring a le~al action to 
obtain damages and other relief because of dama9e the consumer 
has suffered due to a manufacturer's (or others) failure ·to 
comply with Song-Beverly warranty obligations. You authored AB 
3560 in 1982 which made some "fine tuning" clarifications to 
Section 1794 (the bill's sponsor was the Department of Consumer 
Affairs). 

Section 1794 specifies what the measure of damages will be for 
the buyer in certain circumstances by reference to specified 
Califprnia Commercial Code provisions. However, as you know, 
Ci v i1 Code Se c t i on 1 7 9 3_. 2 ( th e " 1 em on " 1 aw ) prov i de s a buy e r w i th 
the right to obtain either a ·refund ("reimbursement") or 
replacement if a warranted product is defective and is not fixed 
after a reasonable number of attempts (4X/30 days for new autos.) 

PROBLEM 
ihe-mTsinterpretation problem comes about because Section 1794 
does not s2ecifica111 include the refund/replacement remedy 
provided to the buyer by Section 1793.2 (nor other remedies 
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. { ) 

provided fQr in -the Song- Beverly Act). The result has been for 
the auto manufacturer's attorney to argue in court that a 
plaintiff car buyer can sue only for the Section- 1794 remedies 
and not for the Section 1793.2 refund/replacement remedy. I 
think that argument i·s ludicrous since were it to be accepted, it 
would drastically reduce any incentive for the manufacturer to 
offer a refund before a lawsuit, and cause them to argue the 
refund is an unavaT"fable remedy in a lawsuit. (They argue the 
buyer only has the right to obtain the difference in value 
between what the defective car is worth and what it would have 
been worth without the defects). 

THE PROPOSAL 
Tfie-TegTsTative proposal is simply to amend Civil Code Section 
1794 by adding language that would clearly specify that the 
refund/replacement remedy provided by Section 1793.2 is available 
tQ a buyer in a lawsuit brought against a warrantor for defective 
products. 

The 1anguage for the amendment would be as follows: 

Amend Section 1794(b) of the Civil Code by deleting "as 
follows:" after the word "shall" and inserting: 

include the rights of replacement or reimbursement as 
set forth in Section 1793.2(d) and the following 

(See attached markup) 

Because this amendment is a clarification that Section 1794 
doesn•~ preclude Section 1793.2 remedi~s, and to avoid the 
possibility of_ having this proposed amendment construed 
otherwise, I would also recommend that the following legislative 
intent be added as uncodified language in the bill: 

Sec.2. (of the bill) The amendment of Section 1794 of the 
Civil Code made at the 1987-88 Regular Session of the 
Legislature does not constitute a change in, but is 
declaratory of existing law. 

Finally, I would recommend that this proposal be considered for 
introduction as a ~~£~rate bill, rather than as an amendment to 
your 1987 "Lemon Law 11• bill. The rationale is that it is a 
clean-up to your previous non-lemon law legislation and that 
having it in a separate bill will reduce confusion and keep it 
separated from any controversy that may attach to your direct 
lemon law clean-up efforts. 

If I can be of further assistance to you on this issue please let 
me know. 

JJD:bj 
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SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE 

SENATOR ALAN ROBBINS, CHAIRMAN 

ASSEMBLY BILL NO. 1367 (Tanner) As Introduced March 4, 1987 
Civil Code 

Source: Author 
Prior Legislation: AB 3560 (Chapter 385, Statutes of 1982) 
Support: No known 
Opposition: No known 

SUBJECT 

ASSEMBLY BILL NO. 1367 

Replacement or reimbursement remedies under the Song-Beverly Consumer 
Warranty Act. 

DIGEST 

l] Description: AB 1367 clarifies that the refund or replacement remedies 
provided by Section 1793.2 of the Civil Code is available to a buyer in an 
action for damages against a warrantor for a defective product. 

The bill further declares that the change made by this bill is declaratory 
of existing law and does not constitute a change in existing law. 

2] Background: Section 1794 of the Civil Code law gives the buyer of 
consumer goods the right to bring a legal action to obtain damages and 
other relief because of damage the consumer has suffered due to a 
manufacturer's failure to comply with the Song-Beverly Consumer warranty 
Act. This section does not specifically mention that the buyer has the 
specific remedy of replacement of the product or reimbursement for the 
product. However, Section 1793.2 of the Civil Code provides a replacement 
or re imbursement remedy for the buyer under specified conditions. 

FISCAL EFFECT Fiscal Committee: No 

STAFF COMMENTS 

This bill was spawned when an automobile manufacturer in a court case 
argued (unsuccessfully) that a buyer can only sue for the remedies 
specifically enumerated in Section 1794 of the Civil Code, which does not 
include replacement or reimbursement remedies. 

JIM CATHCART 
Consultant 

07/01/87 

ASSEMBLY BILL NO. 1367 
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AB 1367 (Tanner) 
As amended May 11 

SENATE CCN4ITTEE ON JUDICIARY 
Bill Lockyer, Chaimn 

1987-88 Regular Session 

Hearing date: May 24, 1988 
Business & Professions Code 
GPS 

NEW MOTOR VEHICLE ARBITRATION: FEES FOR CERTIFICATION 

HISTORY 

Source: Author 

Prior Legislation: AB 2057 (1987) - Chaptered 

Support: Unknown 

Opposition: No known 

Assembly Floor Vote: Not applicable 

KEY ISSUE 

SHOULD AUTOMOBILE MANUFACTURERS BE BILLED DIRECTLY BY THE NEW 
MOTOR VEHICLE BOARD TO SUPPORT THE CERTIFICATION OF THIRD-PARTY 
DISPUTE RESOLUTION PROGRAMS, THROUGH FEES TO BE DETERMINED ON THE 
BASIS OF ANNUAL SALES? 

PURPOSE 

The existing "Lemon Law 11 establishes procedures whereby the 
purchaser of a new defective motor vehicle might obtain redress. 
Central to the process is the submittal of contentions between 
purchasers and manufacture~!. to a third-party dispute resolution 
proftam. Under AB 2057 (T!~tter) of 1 ast year, the Bureau of 
Autc>i'nolive Repair isch!r Hi1:w1th the responsibility of 

?~ertJf:ying the dispute ,/ ' ·,o\ion processes to be used 1n the 
rvarg)ltat1on of Le ·• '. ,, That certifi_.cat1on program, 
·'"'ppefal'l ve Ju 1 y 1 o i.s to be f,uhdea by the 1mpos it 1 ()n 

of 'fe~s co 1 lected ·. ~nt of Motot )Vehicles on every 
:appl/ cant for lice ~~p~w,a1 as .~:,~a~ufacturer or 
di s~ributor of au a111punt of l.hei;.f~e is to be 
detefnI1ned by the J t~Y~g·ari:ft t>~!)d\: on est1mate of 
neea ;by the Bureau . 1:;Repai r ani:I !c.~,rc·u 1 ated on a 

(More) 

LIS - 8
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AB 1367 {Tanner) 
Page 2 

per-transaction basis not to exceed one dollar per vehicle. A 
statement of transactions and the appropriate fee is to accompany 
the application to the Department of Motor Vehicles, which 
deposits the proceeds in a Certification Account to be 
appropriated to the Bureau by the Legislature. 

This bill would simplify the collection process by requiring the 
new Motor Vehicle Board to calculate the fees, bill the auto 
manufacturers only, and collect the fees directly for deposit in 
the Certification Account. Involvement of the Department of 
Motor Vehicles, and undue complication of the license application 
and renewal processs wculd thereby be avni~ed. 

The purpose of this measure is to establish a more direct and 
less administratively burdensome method of collecting fees for 
the certification of Lemon Law dispute resolution programs. 

COMMENT 

1. The current funding mechanism for the certification program 
is unduly complicated 

Establishing the responsibility of auto manufacturers for 
defects in products for which they have made an expressed 
warranty has been the subject of legislative activity for 
nearly a decade. The essence of a Lemon Law is to provide 
the purchaser with a statutory framework through which he or 
she might be made whole for losses incurred in the purchase 
of an inherently defective automotive product. Under current 
law, submittal of disputes between a manufacturer and a 
consumer to a third-party arbitration has become an accepted 
procedure. However, in the passage of AB 2051, the 
Legislature recognized the need to ensure that dispute 
resolution processes as may be offered by the manufacturer 
meet accepted procedural standards. To this end, the Bureau 
of Automotive Repair was charged with the certification of 
the processes to be made available to consumers. 

The responsibility of manufacturers to fund the certification 
program was determined in last year's leg1slat1bn; however~ 
the manner in which the funding is to be collected seems 
administratively cumbersome, involving three agencies and 
tied to the regular licensing and license renewal process of 
the OMV. The process proposed in this measure is simpler and 
more direct: manufacturers would inform the New Motor 
Vehicle Board of their transactions by February 1 of each 

(More) 
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AB 1367 (Tanner) 
Page 3 

year, would receive a notice of assessment from the Board, 
and wo•Jld forward payment for deposit to the certification 
account within 30 days of notice. A penalty of 10% would be 
imposed for delinquency. Failure to notify the Board of 
sales, leases, etc., would result in an assessment paid on 
the preceding year 1 s transactions. The Bureau would continue 
to be responsible for calculating the level of funding 
needed. 

2. Nondisclosure of prior year's bus~ness may work in favor 
of some manufacturers 

While the procedure p,Jposed seems a ~e~sonable alternative 
to OMV involvement as currently in effect, there seems to 
exist a possible loophole whereby manufacturers might reduce 
their funding liability. A failure to file a r2cord of their 
transactions results in an assessment based on prior year 
performance; thus, it may behoove them to decline disclosure 
of performance in a year relatively more successful than the 
prior one. While this would have no effect on the state's 
take, it might result in an unfair assessment upon other 
manufacturers who would be forced to bear an additional 
amount of assessment. 

SHOULD NOT SOME PENALTY BE IMPOSED FOR FAILURE TO DISCLOSE 
TRANSACTIONS? 

3. Urgency clause needed to ensure that financing .provisions 
are in order prior to effective date of thep~ogram 

This bill contains an urgency clause, necessary to ensure 
that the new fee provisions are operative prior to the July 1 
effective date of the certification program. 

*********** 

"'~ -. . ~ . 
. :~~~~~"".!i-,G'~ _:ol,~ 
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• • 
Date of Hearing: May 19, 1987 AB 1367 

ASSEMBLY CQ\f1ITTEE ON GOVERNMfNI'AL EFFICIENCY AND CONSUMER Pror.ECI'ION 
RUSTY AREIAS, Chairman 

AB 1367 (Tanner) - As Introduced: March 4, 1987 

ASSEMBLY ACTIONS: 

CCM-1.ITI'EE G. E. & CON. PRO. VOI'E CCMMITTEE VarE ------------ ---- ------ ----
Ayes: Ayes: 

Nays: Nays: 

SUB.JOCT 

Warranties: rar.edies. 

DIGEST 

Existing law gives the buyer of consumer goods the right to bring a legal 
action to obtain damages and other relief because of damage the CU1SUlUer has 
suffered due to a manufacturer's failure to canply with the Song-Beverly 
Consumer warranty Act which establishes direct legal relations between the 
buyer and manufacturer in consumer transactions in california. 

'Ihis bill clarifies that the buyer's damages in an action urxier the 
song-Beverly Constnner Warranty Act include the rights of replacement or 
reimbursanent. 

FISC'.AL EFFEx:T 

None 

The purpose of this bill, sponsored by the author, is to clarify that a 
consumer who brings an action to obtain damages under the SOng-Beverly COnslmll" 
Warranty Act has the right to obtain either a refund or replacement if a 
warranted product is defective and is not fixed after a re.asonable m.1nber of 
attempts as defined. 

At issttn is an autanobile manufacturer's legal argument in a recent "laron law" 
case t.hnt a plaintiff car buyer can sue only for the remedies specifically 
referem .,,,.1 in a particular section of the Song-Beverly Act. This bill adds to 
that sef'I I on a referrmce to the code which specifies that tht: 

- continued -

AB 1367 

LIS - 9
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.. • • 
AB 1367 
Page 2 

refurrl/replacement remedy provided for in the "lemon law" is available to a 
buyer in a lcM:t"'Ui t brought against a warrantor far defective products. 

SUPPORI' (verified 5/12/87) 

None received. 

Ann Evan" 
324-2721 
ageconprt> 

OPPQl3ITICN 

None received. 
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AB 1367 (Tanner) 
As amended May 11 

SENATE COMMITTEE ON JUDICIARY 
Bill Lockyer, Chairman 

1987-88 Regular Session 

Hearing date: May 24, 1988 
Business & Professions Code 
GPS 

NEW MOTOR VEHICLE ARBITRATION: FEES FOR CERTIFICATION 

HISTORY 

Source: Author 

Prior Legislation: AB 2057 (1987) 

Support: Unknown 

Oppositioi:: No known 

Assembly Floor Vote: Not applicable 

KEY ISSUE 

Chaptered 

SHOULD AUTOMOBILE MANUFACTURERS BE BILLED DIRECTLY BY THE NEW 
MOTOR VEHICLE BOARD TO SUPPORT THE CERTIFICATION OF THIRD-PARTY 
DISPUTE RESOLUTION PROGRAMS,THROUGH FEES TO BE DETERMINED ON THE 
BASIS OF ANNUAL SALES? 

PURPOSE 

The existing "Lemon Law" establishes procedures whereby the 
purchaser of a new defective motor vehicle might obtain redress. 
Central to the process is the submittal of contentions between 
purchasers and manufacturers to a third-party dispute resolution 
program. Under AB 2057 (Tanner) of last year, the Bureau of 
Automotive Repair is charged with the responsibility of 
certifying the dispute resolution processes to be used in the 
arbitration of Lemon Law cases. That certification program, 
operative July 1 of this year, is to be funded by the imposition 
of fees collected by the Department of Motor Vehicles on every 
applicant tor license or license renewal as a manufacturer <>r 
distributor of automobiles. The amount of the fee is to be 
determined by the new Motor Vehicle Board, baaed on estimate of 
need by the Bureau of Automotive Repair and calculated on a 

(More) 
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AB 1367 {Tanner) 
Page 2 

per-transaction hasis not to exceed one dollar per vehicle . A 
statement of transactions and the appropriate fee is to accompany 
the application to the Department cf Motor Vehicles, which 
deposits the proceeds in a Certification Account to be 
appropriated to the Bureau by the Legislature. 

This bill would simplify the collection process by requiring the 
new Motor Vehicle Board to calculate the fees, bill the auto 
manufacturers only, and collect the fees directly for deposit in 
the Certification Account. Involvement of the Department of 
Motor Vehicles, and undue complication of the license application 
and renewal process, would thereby be avoided. 

The purpose of this measure is to establish a more direct and 
less administratively burdensome me t~od of collecting fees for 
the certification of Lemon Law disp~te resolution programs. 

COMMENT 

l. The current funding mechanism for the certification program 
is unduly complicated 

Establishing the responsibility of auto manufacturers for 
defects in products for which they have made an expressed 
warranty has been the subject of legislative activity for 
nearly a decade. The essence of a Lemon Law is to provide 
the purchaser with a statutory framework through which he or 
she might be made whole for losses incurred in the purchase 
of an inherently defective automotive product. Under current 
law, submittal of disputes between a manufacturer and a 
consumer to a third-party arbitration has b~c~ an accepted 
procedure. However, in the passage of AB 2051, the 
Legislature recognized the need to ensure that dispute 
resolution processes as may be offered by the unufacturer 
meet accepted procedural standards. To this end, the Bureau 
of Automotive Repair was charged with the certification of 
the processes to be made available to consumers. 

The reaponsibility of manufacturers to fund the certification 
program was determined in last year's legislation1 however, 
the manner in which the funding is to be collected seems 
administratively cumbersome, involving three avenci•• and 
tied to the regular licensing and license renewal proc••• of 
the DMV. The process proposed in this measure ia simpl er and 
more direct: manufacturers would inform the New Motor 
Vehicl• Board of their transactions by February 1 of each 

(More) 



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E 
   

   
(8

00
)6

66
-1

91
7

FCA MJN 131

AB 1367 (Tanner) 
Page 3 

year, would receive a notice of assessment from the Boardv 
and would forward payment for deposit to the certification 
account within 30 days of notice. A penalty of 10% would be 
imposed for delinquency. Failure to notify the Board of 
sales, leases, etc., would result in an assessment paid on 
the preceding year's transactions. The Bureau would continue 
to be responsible for calculating the level of funding 
needed. 

2. Nondisclosure of rior ear's business ma work in favor 
of some manu acturers 

While the procedure proposed seems a reasonable alternative 
to OMV involvement as currently in effect, there seems to 
exist a possible loophole wheie~y manufacturers might reduce 
their funding liability. A failure to file a record of their 
transactions results in an assessment based on prior year 
performance; thus, it may behoove them to decline disclosure 
of performance in a year relatively more successful than the 
prior one. While this would have no effect on the state's 
take, it might result in an unfair assessment upon other 
manufacturers who would be forced to bear an additional 
amount of assessment. 

SHOULD NOT SOME PENALTY BE IMPOSED FOR FAILURE TO DISCLOSE 
TRANSACTIONS? 

3. Urgency clause needed to ensure that financing provisions 
are in order prior to effective date of the program 

This bill contains an urgency clause, necessary to ensure 
that the new fee provisions are operative prior to the July l 
effective date of the certification program. 
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AR 1367 EXPLANATION 

AB 2057 last year required the Bureau of Aut~motive Repair to 
establish a program to certify that arbitrati9p panels run by 
auto manufacturers under the Lemon Law are 'run fairly and in 
accordance with the law. The BAR program is funded by fees 
imposed on the auto manufacturers. 

AB 2057 required the New Motor Vehicle Board to impose the 
fees (up to $1.00 per motor vehicle sold in the state) and the 
Department of Motor Vehicles to collect them. 

AB 1367 simplifies the fee system by requiring the New Mot or 
Vehicle Board to calculate the fees, bill the auto manufacturers 
and coll,,.ct. them directly. The New Motor vehicle Board thinks 
this can be done with no cost and simplifies everything. The 
Bureau of Automotive Repair agrees. 

As f~r as we know, there is no opposition to the bill. 
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AB 1367 - EXPLANATION OF ACTBOR'S AMBNDMENTS 

-- AMENDMENT 1 CHANGES TBE DATE OR WHICH MARUF.AC.roRERS MUST 

REPORT THE NUMBER OF VEHICLES SOLD IR THE STATE DURING THE 

PAST YEAR FROM FEBRUARY 1 'l'O MAY 1 • 

.AMENDMENT 2 REQUIRES THAT THE NEW MO'l'OR VEHICLE BOARD BI LL 

EACH MANUFACTURER BY CERTIFIED MAIL, RETURN RECEIPT 

REQUESTED. 

AMEND.'.IElff 3 IS A CONFORMING AMENDMENT. IT SPECIFIES THAT THE 

FEES ARE DUE AND PAYABLE 30 DAYS AFTER THE MAHUPAC'l'URER 

RECEIVES NOTICE OF THE AMOUNT DUB. 

AMENDMENT 4 REQUIRES THAT IMPLEMEH'l'I!IG REGULATIOBS INCLUDE A 

FORMULA FOR CALCULATING THE PEES EACH YEAR. THIS DSURBS 

THAT THE NEW MOTOR VEHICLE BOARD WILL HOT BAVB TO ADOP'l' A HEW 

REGULATION EACH YEAR SETTING THE SPECIFIC PD POR THAT YBAR. 
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05175 
RECORD# 

~~ 
50 BF: 

MAY O 4 1988 
RN 88 009834 
Substantive 

AMENDMENTS TO ASSEMBLY BILL NO. 1367 

Amendment 1 

88125 18:50 
PAGE NO. 1 

In line 1 of the title, strike out "1794 of the 
Civil Code, relating to" strike out line 2 of the title 
and insert: 

9889.75 of the Business and Professions Code, relating to 
warranties, and declaring the urgency thereof, to take 
effect immediately. 

Amendment 2 
On page 1, strike out line 1 and insert: 

SECTION 1. Section 9889.75 of the Business and 
Professions Code, as added by Chapter 1280 of the Statutes 
of 1987, is amended to read: 

9889.75. The New Motor Vehicle Board in the 
Department of Motor Vehicles shall, in accordance with the 
procedures prescribed in this section, administer the 
collection of fees for the purposes of fully funding the 
administration of this chapter. 

(a) There is hereby created in the Automotive 
Repair Fund a Certification Account. Fees collected 
pursuant to this section shall be deposited in the 
Certification Account and shall be available, upon 
appropriation by the Legislature, exclusively to pay the 
expenses incurred by the bureau in administering this 
chapter. If at the conclusion of any fiscal year the 
amount of fees collected exceeds the amount of 
expenditures for that purpose during that fiscal year, the 
surplus in the Certification Account shall be carried over 
into the succeeding fiscal year. 

(b) Beginning July 1, 1988, every app¼¼eant £or 
a ¼±eenee ae a mantt£aetttrer, mantt£aetttrer branch, 
d¼etr¼btttor7 or d±etr±btttor braneh, and every app¼ieant 
£or the renewal 0£ a ¼±eense ae a mantt£aetttrer, 
mantt£aetttrer braneh, d¼etr±btteor, or d±ser¼btttor braneh, 
sha¼¼ aeeompany the app¼±eat±on with and on or before 
February l of each calendar year thereafter,every 
manufacturer shall file with the New Motor Vehicle Board a 
statement of the number of motor vehicles sold, leased, qr 
otherwise distributed by or for the ap~¼±eane manufacturer 
in this state during the preceding calendar year, and 
shallL upon written notice, pay to the Beparement 0£ Moeor 
Veh±e¼ee7 £or eaeh ±ee~anee or renewai 0£ ehe ¼±eense, an 
amotlne preeer±bed by ehe New Motor Vehicle Board7 bttt ~ 

LIS - 10
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05175 
RECORD# 60 BF: 

88125 18:50 
RN 88 009834 PAGE NO. 2 

fee, not to exceed one dollar ($1) for each motor vehicle 
sold, leased, or distributed by or for the app¼±eant 
manufacturer in this state during the preceding calendar 
year. The total fee paid by each ¼±eensee manufacturer 
shall be rounded to the nearest dollar in the manner 
described in Section 9559 of the Vehicle Code. No more 
than one dollar ($1) shall be charged, collected, or 
received from any one or more ¼±eensees manufacturer 
pursuant to this subdivision with respect to the same 
motor vehicle. 

J...El ill The fee required £Y, subdivision ill is 
due.and payable no later~ 30 days after the New Motor 
Vehicle Board~ aiv7n notice to the man~facturer of the 
amount due and is elinguent after that time. ~ aenalty 
of !.Q. percent of the amount delinquent shall beaded to 
that amount, if the delinquency continues for more than 30 
days. 

ill In the event that a manufacturer fails to 
file~ staternentrequiredvsubdivision ill §y thedate 
specified, the New Motor Vehicle Board shall assess the 
amount due from the manufacturer £Y, using as~ number of 
motor vehicles soia, leased, or otherwise aistributed ~ 
or for the manufacturer in this state during~ preceding 
calenclar year the total number of new registrations of all 
motor vehicles sold, leased, or otherwise distributed £Y. 
or for the manufacturer duringthe preceding calendar 
year. 

tet 
ill On or before Janttary February 1 of each 

calendar year, the bureau shall determine the do¼¼ar 
amottnt, not to exeeed one doiiar t$+t per motor veh±eie, 
wh±eh sha¼¼ be eo¼¼eeted and reee±~ed by the Bepartment 0£ 
Motor Veh±eies beg±nn±ng attiy t 0£ that year, baeed ttpon 
an eet±mate 0£ the nttmber 0£ eaiee, ieaeee7 and other 
d±epoe±t±one 0£ motor veh±e¼ee ±n th±e state dttr±ng the 
preeed±ng ea¼endar year7 ±n order notify the New Motor 
Vehicle Board of~ dollar amount necessa"r"V to fully fund 
the program established by this chapter during the 
following fiscal year. The bttreatt eha¼i not±£y the New 
Motor Veh±e¼e Board 0£ ehe do¼¼ar amottnt ~er motor veh±eie 
ehat ehe New Motor Vehicle Board shall use this 
information in calculating the amounts of the fees to be 
collected from app~±ea~te manufacturers pursuant to this 
ettbd¼v¼e±o~ section. 

tdt 
ill For the purposes of this section, "motor 

vehicle" means a new passenger or commercial motor vehicle 
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of a kind that is required to be registered under the 
Vehicle Code, but the term does not include a motorcycle, 
a motor home, or any vehicle whose gross weight exceeds 
10,000 pounds. 

fet 
ill The New Motor Vehicle Board may adopt 

regulations to implement this section. . 
SEC. 2. This act is an urgency statute necessary 

for the immediate preservation of the public peace, health, 
or safety within the meaning of Article IV of the 
Constitution and shall go into immediate effect. The 
facts constituting the necessity are: 

Chapter 1280 of the Statutes of 1987 established 
a program in the Bureau of Automotive Repair to certify 
the operation of third-party dispute resolution processes 
under the state's "Lemon Law" and imposed fees on auto 
manufacturers to fund that program. Both the program and 
fee collections are scheduled to become operative on July 
1, 1988. In order to establish a more efficient, less 
costly method of collecting fees from auto manufacturers 
to fund the certification program before it begins 
operation, it is necessary that this act take effect 
immediately. 

Amendment 3 
On page 1, strike out lines 2 to 6, inclusive, 

and strike out page 2 
- 0 -
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May 16, 1988 

AB 1367 (Tanner) is a bill in our committee 
which, as amended, amends the vehicle lemon law. 
When the bill was heard in Rules to approve an 
urgency clause, it was rereferred to us. The bill, 
however, was extensively amended after it was heard 
in policy committee. Under committee rules, the 
bill should be rereferred back to policy committee, 
in this case Judiciary. 

This will require a floor motion from you on 
Thursday to withdraw the bill from Appropriations 
and rerefer the bill to Judiciary. We have 
notified Rick Rollens to expect your motion. 

RECOMMENDATION: Make a floor motion on Thursday to 
withdraw the bill from Appropriations and rerefer 
the bill to Judiciary. 
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alyzed previously. 

ment of Motor Vehicles indicate that AB 1367 is clean -up 
ociated with the bill will be minor and absorbable 

EL 
(Fiscal Impact by Fiscal Year) 

(Dollars in Thousands) 
Code 

FC 1987-88 FC 1988-89 FC 1989-90 Fund 

- --,_---- -- ---- --No Fiscal Impact--- ··- ------- 128/Auto 
Repair 

- - ----------- -- No Fiscal Impact--- ---- ----- 044/Mot 
Veh . 

. tions Limit--No 

.ed the new car lemon law and required the bureau to 
;gencies which assist in dispute resolutions . AB 1367 
1s of Chapter 1280/87 related to the collection of fee s 
1 for third party resolutions to del ete the references 
:enses or renewal of licenses as manufacturers or 
d11 would instead require every manufacturer to fil e a 
, of each year which contains specified information and 
1 specified time after written notification. A penalty 
1e fee is delinquent . 

:e 

,,, 

Department Director Date 

ProgrDam Budget Manager 1Date Governor's Office 
Wallis . ~ ark ~ /i · Position noted 

rt /4 tJ./~ ;::(_~t ~Irr' Position approved 
A, · Position di sapproved 
I by: date: 

Form DF-43 (Rev 03/88 Buff} 
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,e required to notify the New Motor Vehicle Board, which 
· 1280/87, of the dollar amount necessary to fully fund 
:e resolution process on or before February 1. This 
icy provision in order to fund the program before it 

, Motor Vehicle Board (within the Department of Motor 
,t any costs associated with AB 1367 would be minor and 
;ting resources. 
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ement remedies under the Song-Beverly Consumer 

,67 clarifies that the refund or replacement remedies 
13.2 of the Civil Code is available to a buyer in an 
nst a warrantor for a defective product. 

·es that the change made by this .bill is declaratory 
?Snot constitute a change in existing law. 

>n 1794 of the Civil Code law gives the buyer of 
1t to bring a legal action to obtain damages and 
F damage the consumer has suffered due to a 
to comply with the Song-Beverly Consumer warranty 

> not specifically mention that the buyer has the 
lacement of the product or reimbursement for the 
tion 1793.2 of the Civil Code provides a replacement 
f for the buyer under specified conditions. 

Committee: No 

when an automobile manufacturer in a court case 
) that a buyer can only sue for the remedies 
din Section 1794 of the Civil Code, which does not 
reimbursement remedies. 

ASSEMBLY BILL NO. 1367 
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CONSENT 

SENATE RULES COMMITTEE 

Office of 
Senate Floor Analyses 

1100 J Street, Suite 120 
445-6614 

Committee Votes: 

SUBJECT: Warrantie~: Remedies 

SOURCE: The author 

Bill No. 

Author: 

Amended: 

Vote Required: 

Senate Ftoor Vote: 

AB 1367 

Tanner (D) 

As introduced 

Ma_1ority 

AssemblyFloorVote: 74-0, p. 2246, 5/26/87 
(Passed Assembly on Consent 

DIGEST: This bill clarifies that the buyer's damages in an action under the 
Song-Beverly Consumer Warranty Act include the rights of replacement or 
reimbursement. 

ANALYSIS: Existing law gives the buyer of consumer goods the right to bring a 
legal action to obtain damages and other relief because of damage the consumer 
has suffered due to a manufacturer's failure to comply with the Song-Beverly 
Consumer Warranty Act which establishes direct legal relations between the buyer 
and manufacturer in consumer transactions in California. 

The purpose of this bill, sponsored by the author, is to clarify that a consumer 
who brings an action to obtain damages under the Song-Beverly Consumer Warranty 
Act has the right to obtain either a refund or replacement if a warranted 
product is defective and is not fixed after a reasonable number of attempts, as 
defined. 

At ii:;sue is an automobile manufacturer's legal argument in a recent "lemon law" 
case that a plaintiff car buyer can sue only for the remedies specifically 
referenced in a particular section of the Song-Beverly Act. This bill adds to 
that section a reference to the code ~1ich specifies that the refund/replacement 
remedy provided for in the "lemon law" is available to a buyer in a lawsuit 
brought against a warrantor for defective products. 

CONTINUED LIS - 11
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According to the Senate Insurance, Claims and Corporations Committee analysis, 
this bill was spawned when an automobile manufacturer in a court case argued 
(unsuccessfully) that a buyer can only sue for the remedies specifically 
enumerated in Section 1794 of the Civil Code, which does not include replacement 
or reimbursement remedies. 

FISCAL EFFECT: Appropriation: No 

SUPPORT: (Verified 7/2/87) 

Attorney General 

DLW:ctl 7/2/87 Senate Floor Analyses 

Fiscal Committee: No Local: No 
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THIRD READING 

Bill No. AB 1367 
SENATE RULES COMMITTEE 

Author: Tanner (D) 
Office of 

Senate Floor Analyses Amended: 5/31/88 in Senate 
1100 J Street, Suite 120 

44~-6614 Vote Required: 2/3 - Urienc.y 

Committee Votes: Senate Floor Vote: 

Assembly Floor Vote: NOT RELEVANT 

SUBJECT: Warranties: motor vehicle third-party dispute resolution 

SOURCE: Author 

------------ ----------------------------------
DIGEST: This bill provides that automobile manufacturers be billed directly 
by the vehicle board to support the certification of third-party dispute 
res olution programs, through fees to be determined on the basis of annual 
sales. 

ANALYSIS: The existing "Lemon Law11 establishes procedures whereby the 
purchaser of a new defective motor vehicle might obtain redress. Central to 
the process is the submittal of contentions between purchasers and 
manufacturers to a third-party dispute resolution program. Under AB 2057 
(Tanner) of last year, the Bureau of Automotive Repair is charged with the 
responsibility of certifying the dispute resolution processes to be used in 
the arbitration of Lemon _Law cases, Thai certification program, operative 
July I of this year, is to be funded by the imposition of fees collected by 
the Department· of Motor Vehicles on every applicant for license or license 
r e newal as a man11facturer or distributor of automobiles. The amount of the · 
f ee is to he determined by the new Motor Vehicle Board, based on estimate of 
need by the B11reau of Automotive Repair and calculated on n per-transaction 
hmds not to exceed one dollar per vehicle. A statement of transac tions and 
th~~ nppropri ate fee 1 :; to accompany the application to the Department of Motor 
Vcl1irles, which deposits the proceeds in a Certification Account to be 
appropriated to the Bureau by the Legislature. 

Tl1is hill would simplify the collection process by requiring the new Motor 
Vehicle Board to calculate the fees, bill the auto manufacture rs only by 

CONTINUED 

LIS - 12
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AB 1367 
Page 2 

certified mail, return receipt requested, and collect the fees directly for 

deposit in the Certification Account. Involvement of ti~ Department of Motor 

Vehicles, and undue com~lication of the license application and renewal 
process, would thereby be avoided. 

This bill also provides the Vehicle 
relative to enforcing this section, 
for calculating the fees as well as 
collected from each manufacturer, 

Board may adopt specific regulations 
The regulations will include a formula 

the total amount of fees that may be 

The purpose of this measure is to establish a more direct and less 
administratively burdensome method of collecting fees for the certification of 
Lemon Law dispute resolution programs. 

Establishing the responsibility of auto manufacturers for defects in products 

for which they have made an expressed warranty has been the subject of 
legislative activity for nearly a decade. The essence of a Lemon Law is to 

provide. the purchaser with a statutory framework through which he or she might 

be mnde whole for losses incurred in the purchase of an inherently defective 

automotive product. Under current law, submittal of disputes between a 
manufacturer and a consumer to a third-party arbitration has become an 

accepted procedure. However, in the passage of AB 2057, the Legislature 
recognized the need to ensure that dispute resolution processes as may be 

offered by the manufacturer meet accepted procedural standards. To this end, 

the Bureau of Automotive Repair was charged with the certification of the 
processes to he made available to consumers. 

The responsibility of manufacturers to fund the certification program was 

determined in last year's legislation; however, the manner in which the 

funding is to be collected seems administratively cumbersome, involving three 

agencies and tied to the regular licensing and license renewal process of the 

DMV, The process proposed in this measure is simpler and more direct: 

manufacturers would inform the New Motor Vehicle Board of their iransactions 

by May l of each year, would receive a notice of assessment from th·e B~ard, 

and would forward payment for deposit to the certification account within 30 

days of notice, A penalty of 10% would be imposed for delinquency. Failure· 

to notify the Board of sales, leases, etc., would result in a~ assessment paid 

on the preceding year's transactions. The Bureau would continue to be 
responsible for calculating the level of funding needed, 

Prior Legislation: 

AB 2057 (Tanner-1987) - Senate Vote 39-0, Pg. 3674, Chaptered. 

FISCAL EFFECT: Appropriation: No Fiscal Committee: No Local: No 

RJG:nf 6/1/88 Senate Floor Analyses 
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AB 1367 

CONCURRENCE IN SENATE AMENDMENTS 

AB 1367 (Tanner) - As Amended: May 31, 1988 

ASSEMBLY VOTE 74-0 (May 26, 1987) SENATE VOTE 39-0 (June 9, 1988) 

Original Committee Reference: G. E. & CON. PRO. 

DIGEST 

Urgency statute. 2/3 vote required. 

Current law, known as the 11 Lemon Law," allows automobile manufacturers to 
establish qualified third-party dispute resolution (arbitration) programs, 
which buyers must use before they can assert the statutory presumption that a 
vehicle is a lemon in a legal action for replacement or refund. 

Current law, operative July 1, 1988, also requires the Bureau of Automotive 
Repair to establish a program for the certification of the third-party dispute 
resolution programs established, and creates a Certification Account to pay for 
the program funded through a surcharge on applications for licensure or renewal 
as manufacturers or distributors of new motor vehicles. On or before January 1 
of each calendar year, the bureau is to determine the dollar amount, not to 
exceed $1 per vehicle sold, needed to be collected in fees. 

As lassed by the Assembly, this bill clarified that the buyer 1 s damages in an 
act on under the Song-Beverly Consumer Warranty Act include the rights of 
replacement and reimbursement. 

The Senate amendments delete the contents of the bill as passed by the Assembly 
and, instead, requ1re the New Motor Vehicle Board to: 

1) Adopt regulations including a formula to calculate the fees necessary to 
fund the certification program for dispute resolution mechanisms. 

2) Calculate the fees based on information provided by February 1 each year 
by motor vehicle manufacturers. Failure to file would result in an 
assessment based on the prior year's figures. 

3) Bill the auto manufacturers only. Payment would be due within 30 days of 
notification with a 10% penalty for delinquency. 

4) Collect the fees directly for deposit in the Certification Account. 

- continued -

AB 1367 

LIS - 13
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FISCAL EFFECT 

None 

COMMENTS 

AB 1367 
Page 2 

1) This bill is an urgency measure created in the Senate, so that it can be 
enacted before the law it seeks to amend takes effect on July 1, 1988. The 
bill has not been heard in this form by the Assembly. 

The purpose of this m~asure is to establish a more direct and less 
administratively burdensome method of collecting the fees necessary to fund 
the certification of Lemon Law dispute resolution programs. This 
certification program was created in 1987 with the passage of AB 2057 
(Tanner), and will take effect July 1. The mechanism AB 2057 established 
for collecting the fee is excessively cumbersome, however, involving three 
agencies and tied to the regular licensing and license renewal process of 
the Department of Motor Vehicles. 

2) The process proposed in this measure is simple and more direct. 
Manufacturers would inform the New Motor Vehicle Board of their 
transactions by February 1, of each year, would receive a notice of 
assessment from the board, and would forward payment for deposit to the 
certification account within 30 days of notice. A penalty of 10% would be 
imposed for delinquency. Failure to notify the board of sales, leases, 
etc., would result in an assessment paid on the preceding year's 
transactions. 

Larry Doyle 
324-7440 
6/13/88:ageconpro 

AB 1367 
Page 2 
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THIRD READING 

Bill No. AB 1367 
SENATE RULES COMMITTEE 

Author: Tanner (D) 
Office of 

Senate Floor Analyses Amended: 5/31/88 in Senate 
1100 J Street, Suite 120 

44~-6614 Vote Required: 2/3 - Urienc.y 

Committee Votes: Senate Floor Vote: 

Assembly Floor Vote: NOT RELEVANT 

SUBJECT: Warranties: motor vehicle third-party dispute resolution 

SOURCE: Author 

------------ ----------------------------------
DIGEST: This bill provides that automobile manufacturers be billed directly 
by the vehicle board to support the certification of third-party dispute 
res olution programs, through fees to be determined on the basis of annual 
sales. 

ANALYSIS: The existing "Lemon Law11 establishes procedures whereby the 
purchaser of a new defective motor vehicle might obtain redress. Central to 
the process is the submittal of contentions between purchasers and 
manufacturers to a third-party dispute resolution program. Under AB 2057 
(Tanner) of last year, the Bureau of Automotive Repair is charged with the 
responsibility of certifying the dispute resolution processes to be used in 
the arbitration of Lemon _Law cases, Thai certification program, operative 
July I of this year, is to be funded by the imposition of fees collected by 
the Department· of Motor Vehicles on every applicant for license or license 
r e newal as a man11facturer or distributor of automobiles. The amount of the · 
f ee is to he determined by the new Motor Vehicle Board, based on estimate of 
need by the B11reau of Automotive Repair and calculated on n per-transaction 
hmds not to exceed one dollar per vehicle. A statement of transac tions and 
th~~ nppropri ate fee 1 :; to accompany the application to the Department of Motor 
Vcl1irles, which deposits the proceeds in a Certification Account to be 
appropriated to the Bureau by the Legislature. 

Tl1is hill would simplify the collection process by requiring the new Motor 
Vehicle Board to calculate the fees, bill the auto manufacture rs only by 

CONTINUED 
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AB 1367 
Page 2 

certified mail, return receipt requested, and collect the fees directly for 

deposit in the Certification Account. Involvement of ti~ Department of Motor 

Vehicles, and undue com~lication of the license application and renewal 
process, would thereby be avoided. 

This bill also provides the Vehicle 
relative to enforcing this section, 
for calculating the fees as well as 
collected from each manufacturer, 

Board may adopt specific regulations 
The regulations will include a formula 

the total amount of fees that may be 

The purpose of this measure is to establish a more direct and less 
administratively burdensome method of collecting fees for the certification of 
Lemon Law dispute resolution programs. 

Establishing the responsibility of auto manufacturers for defects in products 

for which they have made an expressed warranty has been the subject of 
legislative activity for nearly a decade. The essence of a Lemon Law is to 

provide. the purchaser with a statutory framework through which he or she might 

be mnde whole for losses incurred in the purchase of an inherently defective 

automotive product. Under current law, submittal of disputes between a 
manufacturer and a consumer to a third-party arbitration has become an 

accepted procedure. However, in the passage of AB 2057, the Legislature 
recognized the need to ensure that dispute resolution processes as may be 

offered by the manufacturer meet accepted procedural standards. To this end, 

the Bureau of Automotive Repair was charged with the certification of the 
processes to he made available to consumers. 

The responsibility of manufacturers to fund the certification program was 

determined in last year's legislation; however, the manner in which the 

funding is to be collected seems administratively cumbersome, involving three 

agencies and tied to the regular licensing and license renewal process of the 

DMV, The process proposed in this measure is simpler and more direct: 

manufacturers would inform the New Motor Vehicle Board of their iransactions 

by May l of each year, would receive a notice of assessment from th·e B~ard, 

and would forward payment for deposit to the certification account within 30 

days of notice, A penalty of 10% would be imposed for delinquency. Failure· 

to notify the Board of sales, leases, etc., would result in a~ assessment paid 

on the preceding year's transactions. The Bureau would continue to be 
responsible for calculating the level of funding needed, 

Prior Legislation: 

AB 2057 (Tanner-1987) - Senate Vote 39-0, Pg. 3674, Chaptered. 

FISCAL EFFECT: Appropriation: No Fiscal Committee: No Local: No 

RJG:nf 6/1/88 Senate Floor Analyses 
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THIRD READING 

Bill No. 
SENATE RULES COMMITTEE 

AB 1367 

Author: Tanner (D) 
Office of J:t 

Senate Floor Analyses Amended: s/mss in Senate 

1100 J Street, Suite 120 
445-6614 Vote Required: 2/3 - Urgency 

Committee Votes: Senate Floor Vote: 

Assembly Floor Vote: NOT RELEVANT 

SUBJECT: Warranties: motor vehicle third-party dispute resolution 

SOURCE: Author 

DIGEST: This bill provides that automobile manufacturers be billed directly 
by the vehicle board to support the certification of third-party dispute 
resolution programs, through fees to be determined on the basis of annual 
sales. 

ANALYSIS: The existing "Lemon Law" establishes procedures whereby the 
purchaser of a new defective motor vehicle might obtain redress. Central to 
the process is the submit t al of contentions between purchasers and 
manufacturers to a third-party dispute resolution program, Under AB 2057 
(Tanner) of last year, the Bureau of Automotive Repair is charged with the 
responsibility of certifying the dispute resolution processes to be used in 
the arbitration of Lemon Law cases. That certification program, operative 
July 1 of this year, is to be funded by the imposition of fees collected by 
the Department of Motor Vehicles on every applicant for license or license 
renewal as a n1anufacturer or distributor of automobiles. The amount of the 
fee is to be determined by the new Motor Vehicle Board, based on estimate of 
need by the Bureau of Automotive Repair and calculated on a per-transaction 
basis not to exceed one dollar per vehicle. A statement of transactions and 
the appropriate fee is to accompany the application to the Department of Motor 
Vehicles, which deposits the proceeds in a Certification Account to be 
appropriated to the Bureau by the Legislature. 

This bill would simplify the collection process by requiring the new Motor 
Vehicle Board to calculate the fees, bill the auto manufacturers only by 

CONTINUED 
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AB 1367 
Page 2 

certified mail, return receipt requested, and collect the fees directly for 
deposit in the Certification Account. Involvement of the Department of Motor 
Vehicles, and undue complication of the license application and renewal 
process, would thereby be avoided. 

This bill also provides the Vehicle 
relative to enforcing this section. 
for calculating the fees as well as 
collected from each manufacturer. 

Board may adopt specific regulations 
The regulations will include a formula 

the total amount of fees that may be 

The purpose of this measure is to establish a more direct and less 
administratively burdensome method of collecting fees for the certification of 
Lemon Law dispute resolution programs. 

Establishing the responsibility of auto manufacturers for defects in products 
for which they have made an expressed warranty has been the subject of 
legislative activity for nearly a decade, The essence of a Lemon Law is to 
provide the purchaser with a statutory framework through which he or she might 
be made whole for losses incurred in the purchase of an inherently defective 
automotive product. Under current law, submittal of disputes between a 
manufacturer and a consumer to a third-party. arbitration has become an 
accepted procedure, However, in the passage of AB 2057, the Legislature 
recognized the need to ensure that dispute resolution processes as may be 
offered by the manufacturer meet accepted procedural standards, To this end, 
the Bureau of Automotive Repair was charged with the certification of the 

( processes to be made available to consumers, 

The responsibility of manufacturers to fund the certification program was 
determined in last year's legislation; however, the manner in which the 
funding is to be collected seems administratively cumbersome, involving three 
agencies and tied to the regular licensing and license renewal process of the 
DMV. The process proposed in this measure is simpler and more direct: 
manufacturers would inform the New Motor Vehicle Board of their transactions 
by May 1 of each year, would receive a notice of assessment from the Board, 
and would forward payment for deposit to the certification account within 30 
days of notice. A penalty of 10% would be imposed for delinquency. Failure 
to notify the Board of sales, leases, etc,, would result in an assessment paid 
on the preceding year's transactions. The Bureau would continue to be 
responsible for calculating the level of funding needed, 

Prior Legislation: 

AB 2057 (Tanner-1987) - Senate Vote 39-0, Pg, 3674, Chaptered. 

FISCAL EFFECT: Appropriation: No Fiscal Committee: No Local: No 

) 

) 

RJG:nf- 5/31/88 Senate Floor Analyses 
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38:D-CONSULTANT:~ 
SENATE FLOOR ANALYSES WORKSHEET 

SENATE RULES COMMITTEE 

Office of 
Senate Floor Analyses 
1100 J Street, Suite 120 

445-6614 

SOURCE: /4-~-

DIGEST:/r 

Bill No. /f/S- /3/> ''7 

Author: v~-<- (D) 
Amended: 41 (t.L._.s:,,._,,_/4) 
Vote Required: 7--/6.. tl-r--~C:, . 

Assembly Floor Vote: 

FISCAL EFFECT: Appropriation: ~ Fiscal Committee:-J'vO Local: -~ 

SUPPORT: Verification Date --------

OPPOSITION: Verification Date ------- -

ARGUMENTS IN SUPPORT: 
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AB 1367 (Tanner) 
As amended May 11 

SENATE COMMITTEE ON JUDICIARY 
Bill Lockyeri Chairman 

1987-88 Regular Session 

Hearing date: May 24, 1988 
Business & Professions Code 
GPS 

NEW MOTOR VEHICLE ARBITRATION: FEES FOR CERTIFICATION 

Source: Author 

Prior Legislation: 

Support: Unknown 

AB 

Opposition: No known 

HISTORY 

( ~wvGfl') f/f/8? ,19-·P (/;5t 7 v) 
~, 

2057 (1987) - Chaptered 

Assembly Floor Vote: Not applicable 

KEY ISSUE 

~ AUTOMOBILE MANUFACTURERS BE BILLED DIRECTLY BY THE N-BW-­
~ VEHICLE BOARD TO SUPPORT THE CERTIFICATION OF THIRD-PARTY 
DISPUTE RESOLUTION PROGRAMS,THROUGH FEES TO BE DETERMINED ON THE 
BASIS OF ANNUAL SALES'1 

PURPOSE 

The existing 11 Lernon Law" establishes procedures whereby the 
purchaser of a new defective motor vehicle might obtain redress. 
Central to the process is the submittal of contentions between 
purchasers and manufacturers to a third-party dispute resolution 
program. Under AB 2057 (Tanner) of ·1ast year, the Bureau of 
Automotive Repair is charged with the responsibility of 
certifying the dispute resolution processes to be used in the 
arbitration of Lemon Law cases. That certification program, 
operative July 1 of this year, is to be funded by the imposition 
of fees collected by the Department of Motor Vehicles on every 
applicant for license or license renewal as a manufacturer or 
distributor of automobiles. The amount of the fee is to be 
determined by the new Motor Vehicle Board, based on estimate of 
need by the Bureau of Automotive Repair and calculated on a 

(More) 

A 
B 

l 
3 
6 
7 
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AB 1367 (Tanner) 
Page 2 

per-transaction basis not to exceed one dollar per vehicle. A 
statement of transactions and the appropriate fee is to accompany 
the application to the Department of Motor Vehicles, which 
deposits the proceeds in a Certification Account to be 
appropriated to the Bureau ~X ~the ~egislature \ ,,... 

~ l.t~~ )n~',,,/, 1V!,:t;:~ /\J?-C,,<Jl.-,>( 1V/;-::::_·•••v'1; 
This bill would si fy the collection process by requiring the 

,fMi>w Mote-r Vehicle d to calculate the fees, bill the auto 
manufacturers only, and collect the fees directly for deposit in 
the Certification Account. Involvement of the Department of 
Motor Vehicles, and undue complication of the license application 
and renewal process, would thereby be avoided. 

C~~he purpose of this measure is to establish a more direct and 
less administratively burdensom.e method of collecting fees for 
the certification of Lemon .~a~-~~spute resolution yro~ams. ·, / , 0 

_ ~ µ ~ _ ~z,~ VL-~0 ~~ }t'\.; fi-~ -~-r:-r ~ 
~ µ&,~ .A-~~'.~: '-/k_ /":f.,e":f;:,;!:, _=,, 

• · . . und · mechanism for the ertif · ·.a.t-i-~ ro ram 
unduly complicate 

Establishing the responsibility of auto manufacturers for 
defects in products for which they have made an expressed 
warranty has been the subject of legislative activity for 
nearly a decade. The essence of a Lemon Law is to provide 
the purchaser with a statutory framework through which he or 
she might be made whole for losses incurred in the purchase 
of an inherently defective automotive product. Under current 
law, submittal of disputes between a manufacturer and a 
consumer to a third-p~rty arbitration has eco_ e an accept7d .,,.

1 procedure. However, in the passage of A ·2051. t:'ne--- ;;10::> 
Legislature recognized the need to ensure~ dispute 
resolution processes as may be offered by the manufacturer 
meet accepted procedural standards. To this end, the Bureau 
of Automotive Repair was charged with the certification of 
the processes to be made available to consumers. 

The responsibility of manufacturers to fund the certification 
program was determined in last year's legislation; however, 
the manner in which the funding is to be collected seems 
administratively cumbersome, involving three agencies and 
tied to the regular licensing and license renewal process of 
the DMV. The process proposed in this measure is simpler and 
more direct: manufacturers would inform the New Moto~ 
Vehicle Board of their transactions by ~eb-rtlary 1 of eac h 

)1\ ft'y 
(More) 



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E 
   

   
(8

00
)6

66
-1

91
7

FCA MJN 154

( 



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E 
   

   
(8

00
)6

66
-1

91
7

FCA MJN 155

( 

( 

AB 1367 (Tanner) 
Page 3 

3 • 

year, would receive a notice of assessment from the Board, 

and would forward payment for deposit to the certification 
account within 30 days of notice. ,A penalty of 10% would be 
imposed for delinquency. Failure to notify the Board of 
sales, leases, etc., would result in an assessment paid on 
the preceding year ·•s transactions. The Bureau would continue 
to be responsible for c~lculating the level of funding 
needed. 

Nondiscl in favor 
of some 

hile the pro dure proposed seems 
DMV involvem t as currently in e feet, there eems to 

ex ta possible ophole whereby man facturers mi ht reduce 
thei funding liabi ity. A failure t file a reco d of their 

ctions results in an assessment sed on prio 
perfo mance; thus, it may behoove them o decline di 
of per ormance in a y r relatively _more successful an the 
prior ne. While this would have no eff ct on the st te•s· 
take, it might result i an unfair assess ent upon otH r 
manufac urers who would e forced to bear an additiona 
amount f assessment. 

SHOULD NT SOME PENALTY 
TRANSACT! NS? 

needed that financ 
rior to date of the 

This bill an clause, neces to 
that then w fee provisions re operative p ior to 
effective d te of the certif cation program 

***** ***** 

ly 1 
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# 30 BF: 
MAY 2 fi 1988 
RN 88 015688 

Substantive 

AMENDMENTS TO ASSEMBLY BILL NO. 1367 
AS AMENDED IN SENATE MAY 11, 1988 

Amendment 1 

ORIGINAL COPY 
88147 21 :15 

PAGE NO. 1 

On page 3, line 15, strike out "February" and 
insert: 

May 

Amendment 2 
On page 3, line 20, after "notice" insert: 

delivered to the manufacturer by certified mail, return 
receipt requested 

Amendment 3 
On page. 3, line 34, strike out "New Motor" 

strike out line 35 and insert: 

manufacturer has received notice of 

Amendment 4 
On page 4, line 36, after the period insert: 

The regulations shall include, at a minimum, a formula for 
calculating the fee, established pursuant to subdivision 
(b), for each motor vehicle and the total amount of fees 
to be collected from each manufacturer. 

- 0 -
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SCS Agency 

Oc p:1rtme nt 

Sponsorc~d by 

~~fil 
__ O-!~crtptiJn 

e.\CKG?.OV:•~ 

l ltht.:>ry 
} -·-rurpose 
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S --·- current · 
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r i SC~I. JHMCT O:i 
SlAT( e:ioGET 

1J 8•,dget 
14-·-ruturc Bud7et 
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--- Ch1119e$ 
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11v::..=.,C-'--T __ _ 

29 P.l~hts Effect 
30- :1,,r.e t ~ ry 
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39··-c;,pos~ 
Q(J-/l~utral 
41- li? Pos I ti on 
47-1 f i.- ~nd~d 
u·--1.-:,tMltd La n9,,a9e­
·-r.t ttched 

BILL ANALYSIS 
Analyst: 
Bus. Ph: 

Gale Baker~ 
322-0399 

Home Ph: 

Author Bi 11 Number 

CONSUMER AFFAIRS 
Tanner 

Related Bills Date Last Amende d 

BILL SUMMARY 

Existing law provides, that any buyer of consumer 
goods who is damaged by a ·manufacturer's failure to 
comply with any obligation under the Song-Beverly 
Consumer Warranty Act or under an implied or express 
warranty or service contract may sue for damages and 
other legal and equitable relief. 

(• 
\ 

This bill clarifies that the buyer's damages in an 
action under the Song-Beverly Consumer Warranty Act 
include the right of replacement or restitution 
pursuant to the New Car Lemon Law. 

Background 

The Song-Beverly Consumer Warranty Act provides 
that if the manufacturer of a consumer product is 
unable to service or repair the product to repair a 
nonconformity after a reasonable number of attempts, 
the manufacturer must either replace the product or 
reimburse the buyer for the price of the product, less 
an amount attributable to the buyer's use before 
discovery of the nonconformity. 

The act in Civil Code section 1794, provides that 
any buyer who is damaged by a manufacturer's failure to 
comply with any obligation under the act may sue for 
damages and other legal and equitable relief as 
specified. 

1----------------------------
AMENDMENT SUMMARY: 

Dept. Director Position 

l/fs I /0 I / SIA I /OUA 

I IN I /Def er ___ _ 

Date 

Agency Sectry. Position 

/V/S I /0 I /SIA / /DUA 

I IN /7 Defer ___ _ 

Governor's Offi ce Use 
Position Noted 

/ Position Approved 
- Position Disapproved 

Agency 
~ Date: ~ 

tedy_ye.tm:ly d gno<1 hy Date 
KJ. n !•:tt :C, • Vi Ol~ Cl\ tl 

.. .. · •· t 'int Secreta l'y 
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AB 1367 
Page 2 

The New Car Lemon Law, which is contained in the Song 
Beverly Consumer Warranty Act, establishes that a "reasonable 
number of attempts" to repair a new motor vehicle have been made 
if, within the first year or 12,000 miles, either (a) the 
manufacturer has been unable to repair ·the same nonconformity 
after four attempts or (2) the vehicle is out of service for 
repairs for a total of at least 30 days since delivery of the 
vehicle to the buyer. A vehicle which meets this test is deemed 
a "lemon, 11 and the buyer has the rig~t to restitution or 
replacement. 

Since the New Car Lemon Law is a part of the Song- Beverly 
Consumer Warranty Act, buyers of "lemons'' have the same remedies 
(i.e., the right to sue for damages and other legal and equitable 
relief pursuant to Civil Code section 1794) as do buyers of other 
consumer goods, However, their remedies a~e not exclusively 
those found in Civil Code section 1794, 

In a recent lemon law case, the defendant automobile 
manufacturer argued that the plaintiff car buyer could sue only 
for the remedies specifically referenced in Civil Code section 
1794. That section does not specifically entitle car buyers to 
restitution or replacement of a "lemon. 11 If this were the case, 
buyers of 11 lemons 11 would be simply be stuck with them. 

The Department of Consumer Affairs and other consumer 
protection representatives believe that the New Car Lemon Law 
clearly entitles the buyer of a 11 lemon 11 restitution or a 
replacement vehicle, either by award of the manufacturer's lemon 
law arbitration panel or by court judgment. However, to avoid 
any future attempts by manufac turers to argue that new car buyers 
are only entitled to the remedies contained in section 1794, the 
author has introduced this bill to affirm that the buyer of a 
"lemon" who brings an action for damages under the Song- Beverly 
Consumer Warranty Act does have the right to restitution or 
replacement. 

Specific Findings 

o This bill would preclude future arguments by vehicle 
manufacturers in lemon law cases that the buyer of a "lemon" 
is not entitled to restitution or replacement because 
restitution or replacement is not specifically mentioned as 
a remedy in Civil Code section 1794. 

o This bill would declare that the changes in the bill are 
declaratory of existing law. 

Fiscal Impact 

No fiscal impact to the Department of Consumer Affairs. 
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Socio-Economic Impact 

AB 1367 
Page 3 

This bill would enhance the effectiveness of the New Car 
Lemon Law by affirming that buyers of "._lemons" are entitled to an 
award of restitution or replacement in "a legal action. 

Argument 

Interested Parties 

Proponents: 

Opponents: 

author ( sponsor) .· 
Attorney Generali 

None known 
(, 

The purpose of this bill is set forth under Background, 
above. 

Recommendation 

The Department of Consumer Affairs recommends a SUPPORT 
position on this bill. 
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INACTIVE 

SENATE RULES COMMITTEE 

Office of 
Senate Floor Analyses 

1100 J Street, Suite 120 
445-6614 

Committee Votes: 

SUBJECT: Warranties: Remedies 

SOURCE: The author 

Bill No. 

Author: 

Amended: 

Vote Required: 

Senate Floor Vote: 

AB 1367 

Tanner (D) 

As introduced 

Majority 

AssemblyFloorVote: 74-0, p. 2246, 5/26/87 

(Passed Assembly on Consent) 

DIGEST: This bill clarifies that the buyer's damages in an action under the 

Song-Beverly Consumer Warranty Act include the rights of replacement or 

reimbursement, 

ANALYSIS: Rxisting law gives thP. buyer of consumer goods the right to bring a 

]~gal action to obtain damages and other relief because of damage the consumer 

l1as suffered due to a manufacturer's failure to comply with the Song-Reverly 

Consumer Warranty Act which establishes direct legal relations between the buyer 

nncl manufacturer in consumer transactions in Cali.fornia. 

The purpose of this bill, sponsored by the author, is to clarify that a consumer 

who brings an action to obtain damages under the Song-Beverly Consumer Warranty 

Act has the right to obtain either a refund or replacement if a warranted 

product is defective and is not fixed after a reasonable number of attempts, as 

defi.ned. 

At jssue i.s an automobile manufacturer's legal argument in a recent "lemon .law" 

case that a plaintiff car buyer can sue only for the remedies specifically 

referenced in a particular section of the Song-Beverly Act, This bill adds to 

that s ection .:i reference to the code which specj_fies that the refund/replacement 

r~medy provided for in the "Jemon law" is available to a buyer in a lawsuit 

hrought ag;dnst a warnmtor for defective. products. 

CONTINUED 
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( 

AB 1367 
Page 2 

According to the Senate Insurance, Claims and Corporntions Committee analysis, 

thi s bjll was spawned when an automobile manufacturer in a court case argued 

(unm1cc-essfully) that a buyer can only sue for the remeclies specifically 

e1111mcrntc<l in Section 1794 of the Civil Code, which does not include replacement 

or reimbursement remedies. 

FISCAL EFFECT: Appropriation: No 

SUPPORT: (Verified 7/2/87) 

Attorney General 

Dl.W:ctl 7/2/87 Senate Floor Analyses 

Fiscal Committee: No Local: No 
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JOIIN K. VAN DE l(AMJ> State of California 
Attorney General DEPAR1'MEN1' OF JUSTICE ~~~~a:J~-~--~~-....,,.__,--~-----=--~----..n,~.,.,._,...,_,.&lld 

July 10, 1987 

Honorable Sally Tanner 
Assemblymember, 60th District 
State Capitol, Room 4146 
Sacramento, CA 95814 

Dear Assemblymember Tanner: 

Re: AB 1367 - Warranties: Remedies 

1515 K STI\EET, SUITE 511 
P.O. llOX 9H255 

SACHAl\fENTO 942-M-2-550 
(916) -1-15-0555 

The Attorney General's office supports AB 1367 which would 
include the rights of replacement or reimbursement as damages for 
a consumer who sues under the Song-Beverly Consumer War.ranty Act. 

Under current law, notwithstanding that the consumer has the 
right to replacement or. .\'.'eimbursement for a vehicle which cannot 
be repair.ea, that right of replacement or reimbursement is not 
set forth in section 1794 of the Civil Code as damages which may 
be recoverable by the buyer under the Song-Beverly Consumer 
Warranty Act. The buyer can only get the difference between the 
value of the goods as accepted and the value of the goods had 
they complied with the warranty. This obviously creates an ano-· 
malous result which your bill would correct by provic1ing remedies 
in the damages section of the Song-Beverly Act which are con-· 
eistent with the provisions of the Act itself. 

If we can be of further assistance in supporting the bill, please 
call me at 324-5478. 

Very truly yours, 

JOHN K. VAN D• KAMP crn:.:~ _3J~ 
J ef fr~ Fu. ler 
Oepu~tor ney Genaral 
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CONSENT 

SENATE RULES COMMITTEE 

Office of 
Senate Floor Analyses 

1100 J Street, Suite 120 
445-6614 

Committee Votes: 

SUBJECT: Warrantie~: Remedies 

SOURCE: The author 

Bill No. 

Author: 

Amended: 

Vote Required: 

Senate Ftoor Vote: 

AB 1367 

Tanner (D) 

As introduced 

Ma_1ority 

AssemblyFloorVote: 74-0, p. 2246, 5/26/87 
(Passed Assembly on Consent 

DIGEST: This bill clarifies that the buyer's damages in an action under the 
Song-Beverly Consumer Warranty Act include the rights of replacement or 
reimbursement. 

ANALYSIS: Existing law gives the buyer of consumer goods the right to bring a 
legal action to obtain damages and other relief because of damage the consumer 
has suffered due to a manufacturer's failure to comply with the Song-Beverly 
Consumer Warranty Act which establishes direct legal relations between the buyer 
and manufacturer in consumer transactions in California. 

The purpose of this bill, sponsored by the author, is to clarify that a consumer 
who brings an action to obtain damages under the Song-Beverly Consumer Warranty 
Act has the right to obtain either a refund or replacement if a warranted 
product is defective and is not fixed after a reasonable number of attempts, as 
defined. 

At ii:;sue is an automobile manufacturer's legal argument in a recent "lemon law" 
case that a plaintiff car buyer can sue only for the remedies specifically 
referenced in a particular section of the Song-Beverly Act. This bill adds to 
that section a reference to the code ~1ich specifies that the refund/replacement 
remedy provided for in the "lemon law" is available to a buyer in a lawsuit 
brought against a warrantor for defective products. 

CONTINUED 
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AB 1367 
Page 2 

According to the Senate Insurance, Claims and Corporations Committee analysis, 
this bill was spawned when an automobile manufacturer in a court case argued 
(unsuccessfully) that a buyer can only sue for the remedies specifically 
enumerated in Section 1794 of the Civil Code, which does not include replacement 
or reimbursement remedies. 

FISCAL EFFECT: Appropriation: No 

SUPPORT: (Verified 7/2/87) 

Attorney General 

DLW:ctl 7/2/87 Senate Floor Analyses 

Fiscal Committee: No Local: No 
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SENATE RULES COMMITTEE 

Office of 
Senate Floor Analyses 

1100 J Street, Suite 120 
445-6614 

Committee Votes: 

SUBJECT: Warranties: Remedies 

SOURCE: The author 

Bill No. 

Author: 

Amended: 

Vote Required: 

Senate Floor Vote: 

AB 1367 

Tanner (D) 

As introduced 

Majority 

AssemblyFloorVote: 74-0, p. 2246, 5/26/87 
(Passed Assembly on Consent) 

DIGEST: This bill clarifies that the buyer's damages in an action under the 

Song-Beverly Consumer Warranty Act include the rights of replacement or 

reimbursement. 

ANALYSIS: Existing law gives the buyer of consumer goods the right to bring a 

legal action to obtain damages and other relief because of damage the consumer 

has suffered due to a manufacturer's failure to comply with the Song-Beverly 

Consumer Warranty Act which establishes direct legal relations between the buyer 

and manufacturer in consumer transactions in California. 

The purpose of this bill, sponsored by the author, is to clarify that a consumer 

who brings an action to obtain damages under the Song-Beverly Consumer Warranty 

Act has the right to obtain either a refund or replacement if a warranted 

product is defective and is not fixed after a reasonable number of attempts, as 

defined. 

At issue is an automobile manufacturer's legal argument in a recent "lemon law" 

case that a plaintiff car buyer can sue only for the remedies specifically 

referenced in a particular section of the Song-Beverly Act. This bill adds to 

that section a reference to the code which specifies that the refund/replacement 

remedy provided for in the "lemon law" is available to a buyer in a lawsuit 

brought against a warrantor for defective products, 

~ a.., c¢e_,_,_,, .. :lf:· I CJ c. c(,~--r>---~ 0 ~--<--~~ 

/}~ -~,,-½ ' ~ 

This bill was spawned when an automobile manufacturer in a court case m 

· ' ···--··--~----.i: .. 11"\ th;it_ a buver can only sue for the remedies 
•• - t • .J--- """+ 
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( 
FISCAL EFFECT: Appropriation: No 

SUPPORT: (Verified ·7 (z~~-r"J 
uff-~~~-~ . ~ C7 

OP£0SITION: (Verified 
\ 

ARG 

ARG 

DLW:ctl 7/1/87 Senate Floor Analyses 

Fiscal Committee: No 

AB 1367 
Page 2 

Local: No 
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CONSULTANT: 

SENATE FLOOR ANALYSES WORKSHEET 

SENATE RULES COMMITTEE 

Office of 

DIGEST: 

Senate Floor Analyses 
1100 J Street, Suite 120 

445-6614 

Bill No. /):5 /_J £ 7 
.. ~--:2~----->--'-1 c? J 

Author: ,;J;;<F ,;.& ., 0 

Amended: ?~ c,,t~k~() 

Vote Required: ~ ~,..,,,,.) --

This bill clarifies that the buyer's damages in an action under the 
Song-Beverly Consumer Warranty Act include the rights of replacement or 
reimbursement, 

Existing law gives the buyer of consumer goods the right to bring a legal 
action to obtain damages and other relief because of damage the consumer has 
suffered due to a manufacturer's failure to comply with the Song-Beverly 
Consumer Warranty Act which establishes direct legal relations between the 
b11yer and manufacturer in consumer transactions in California, 

The purpose of this bill, sponsored by the author, is to clarify that a 
consumer who brings an action to obtain damages under the Song-Beverly Consumer 
Warranty Act has the right to obtain either a refund or replacement if a 
warranted product is defective and is not fixed after a reasonable number of 
attempts as defined. 

At issue is an automobile manufacturer's legal argument in a recent "lemon law" 
case that a plaintiff car buyer can sue only for the remedies specifically 
referenced in a particular section of the Song-Beverly Act. This bill adds to 
that section a reference to the code which specifies that the 

refund/replacement remedy provided for in the "lemon law" is available to a 
buyer in, lawsuit brought against a warrantor for defective products. 
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Honorable Sally Tanner 
Member of the Assembly 
State Capitol, Room 4146 
Sacramento, CA 95814 

Bill SUMMARY 

DEPARTMENT 
Finance 

SPONSORED BY 

AUTHOR 
Tanner 

BILL NUMBER 
AB 1367 

RELATED BILLS AMENDMENT DATE 
May 11, 1988 

AB 1367 is clean-up legislation of Chapter 1280/87 (Tanner} which relates to the 
Bureau of Automotive Repairs and the Department of Motor Vehicles administration 
of the motor vehicle third-party dispute resolution process. 

SUMMARY OF CHANGES 

This bill has not been analyzed previously. 

SUMMARY OF COMMENTS 

The bureau and the Department of Motor Vehicles indicate that AB 1367 is clean -up 
legislation and costs associated with the bill will be minor and absorbable 
within existing resources. 

FISCAL SUMMARY--STATE LEVEL 

Code/Department 
Agency or Revenue 

Type 
Consumer Affairs 
1150/Bur of Auto. 

Repair 
2740/Motor Vehicle 

so 
LA 
co 
RV 

so 
so 

(Fiscal Impact by Fiscal Year) 
(Dollars in Thousands} 

FC 1987-88 FC . 1988-89 FC 1989-90 

---------------No Fiscal Impact------------

______ ; ________ No Fiscal Impact------------

Code 
Fund 

128/Auto 
Repair 
044/Mot 
Veh. 

Impact on State Appropriations Limit--No 

ANALYSIS 

A. Specific Findings 

Chapter 1280/87 revised the new car lemon law and required the bureau to 
certify third party agencies which assist in dispute resolutions. AB 1367 
revises the provisions of Chapter 1280/87 related to the collection of fees 
which provide funding for third party resolutions to delete the references 
to applicants for licenses or renewal of licenses as manufacturers or 
distributors. This bill would instead require every manufacturer to file a 
statement in February of each year which contains specified information and 
to pay a fee within a specified time after written notification. A penalty 
may be assessed if the fee is delinquent. 

POSITION: 
Neutral 

0~. Principal Analyst 
~ (222) R.H. Baker 

Date 

ti~~ s/it!ft~ 
CJ:BA,AB1376-8/abb 
BILL ANALYSIS 

Department Director Date 

ProgramlBudget Manager 1 Date Governor's Office 
\~a 11 is 4. q}r__ls_ ,) ~ / / /i . Pos ~ t ~ on noted 
N H' (!J ,;_. t'-l-~ /\ Ctc,J 5/4;,tJf Pos 1 t 1 on approved 
1.1 ' t - 'c · ' Position disapproved 

by: date: 
Form DF-43 (Rev 03/88 Buff) 
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( 2) 

BILL ANALYSIS/ENROLLED Bill REPORT--(CONTINUEO) 
AUTHOR AMENDMENT DATE 

Tanner May 11, 1988 

ANALYSIS 

A. Specific Findings (Continued) 

Form DF-43 
BILL NUMBER 

AB 1367 

The bureau will also be required to notify the New Motor Vehicle Board, which 
was created by Chapter 1280/87, of the dollar amount necessary to fully fund 
the third-party dispute resolution process on or before February 1. This 
bill contains an urgency provision in order to fund the program before it 
begins operation. 

B. Fiscal Analysis 

The bureau and the New Motor Vehicle Board (within the Department of Motor 
Vehicles) indicate that any costs associated with AB 1367 would be minor and 
absorbable within existing resources. 

CJ:BA,AB1367-8/abb 



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E 
   

   
(8

00
)6

66
-1

91
7

FCA MJN 170

I 

I 
i 
I -

I 
·1 

l 
I 

28 ASSEMBLY DAILY FILE 

UNFINISHED BUSINESS-Continued 

CONCURRENCE IN SENATE AMENDMENTS-Continued 

24 
◄ 10 

A.B. No. 1367-Tanner. 
An act relating to warranties, and declaring the urgency thereof, to take effect immediately. 

1988 
June 9-Read third time. Urgency clause adopted. Passed, and to Assembly. (Ayes 39. Noes 0.) June 9-In Assembly. Concurrence in Senate amendments pending. 

Legislative Counsel's Digest 
AB 1367 as amended in Senate May 31, 1988 

(Pursuant to Joint Rule 26.5) 
AB 1367, as it passed the Assembly, expressly provided that the measure of damages in an action by a buyer of consumer goods for a failure to comply with any obligation under the Song-Beverly Con­sumer Warranty Act or under an implied or express warranty or ser­vice contract includes, in addition to the measure of damages other­wise specified, the rights of replacement or reimbursement. The Senate amendments, instead, require that every manufacturer, as defined, file a statement on or before May 1 of each year containing specified information and pay th~ specified fee, used by the Bureau of Automotive Repair, upon appropriation by the Legislature, to adminis­ter the program for certification of 3rd-party dispute resolution proc- · · esses. The amendments also require the bureau to notify the New Motor Vehicle Board of the dollar amount necessary to fully fund the 3rd-party dispute resolution process on or before February 1, and spec­ify that the regulations the board may adopt to implement the provi­sions relating to the collection of fees include, at a minimum, a formula for calculating the fee to be collected for each motor vehicle and the total amount of fees to be collected from each manufacturer. The amendments declare that the bill is to talce effect immediately as an urgency statute. 

Vote:%. Substantial substantive change: yes. 

4 10 
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( 

AB 1367 

CONCURRENCE IN SENATE AMENDMENTS 

AB 1367 (Tanner) - As Amended: May 31, 1988 

ASSEMBLY VOTE 74-0 (May 26, 1987) SENATE VOTE 39-0 (June 9, 1988) 

Original Committee Reference: G. E. & CON. PRO. 

DIGEST 

Urgency statute. 2/3 vote required. 

Current law, known as the 11 Lemon Law," allows automobile manufacturers to 
establish qualified third-party dispute resolution (arbitration) programs, 
which buyers must use before they can assert the statutory presumption that a 
vehicle is a lemon in a legal action for replacement or refund. 

Current law, operative July 1, 1988, also requires the Bureau of Automotive 
Repair to establish a program for the certification of the third-party dispute 
resolution programs established, and creates a Certification Account to pay for 
the program funded through a surcharge on applications for licensure or renewal 
as manufacturers or distributors of new motor vehicles. On or before January 1 
of each calendar year, the bureau is to determine the dollar amount, not to 
exceed $1 per vehicle sold, needed to be collected in fees. 

As lassed by the Assembly, this bill clarified that the buyer 1 s damages in an 
act on under the Song-Beverly Consumer Warranty Act include the rights of 
replacement and reimbursement. 

The Senate amendments delete the contents of the bill as passed by the Assembly 
and, instead, requ1re the New Motor Vehicle Board to: 

1) Adopt regulations including a formula to calculate the fees necessary to 
fund the certification program for dispute resolution mechanisms. 

2) Calculate the fees based on information provided by February 1 each year 
by motor vehicle manufacturers. Failure to file would result in an 
assessment based on the prior year's figures. 

3) Bill the auto manufacturers only. Payment would be due within 30 days of 
notification with a 10% penalty for delinquency. 

4) Collect the fees directly for deposit in the Certification Account. 

- continued -

AB 1367 

LIS - 14
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( 

FISCAL EFFECT 

None 

COMMENTS 

AB 1367 
Page 2 

1) This bill is an urgency measure created in the Senate, so that it can be 
enacted before the law it seeks to amend takes effect on July 1, 1988. The 
bill has not been heard in this form by the Assembly. 

The purpose of this m~asure is to establish a more direct and less 
administratively burdensome method of collecting the fees necessary to fund 
the certification of Lemon Law dispute resolution programs. This 
certification program was created in 1987 with the passage of AB 2057 
(Tanner), and will take effect July 1. The mechanism AB 2057 established 
for collecting the fee is excessively cumbersome, however, involving three 
agencies and tied to the regular licensing and license renewal process of 
the Department of Motor Vehicles. 

2) The process proposed in this measure is simple and more direct. 
Manufacturers would inform the New Motor Vehicle Board of their 
transactions by February 1, of each year, would receive a notice of 
assessment from the board, and would forward payment for deposit to the 
certification account within 30 days of notice. A penalty of 10% would be 
imposed for delinquency. Failure to notify the board of sales, leases, 
etc., would result in an assessment paid on the preceding year's 
transactions. 

Larry Doyle 
324-7440 
6/13/88:ageconpro 

AB 1367 
Page 2 
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SA.CRA.V.ENTO ADDRESS 

STATE CAPITOL 

P.O. BOX 942849 

SACRAMENTO . CA 94249·0001 

19161445-7783 

DISTRICT OF'f'IC£ AOOAESS 

11100 VALLEY BOULEVARD 

SUITE106 

EL MONTE. CA 9 1731 

18181 442· 8100 

l\ss.emhltt 
Q!alifnrnia -11.l.egislaturc 

SALLY TANNER 
ASSEMBLYWOMAN, SIXTIETH DISTRICT 

CHAIRWOMAN 
COMMITTEE ON ENVIRONMENTAL SAFETY & TOXIC MATERIALS 

Honorable George Deukmejian 
Governor, State of California 
State Capitol 
Sacramento, CA 95814 

Dear Governor Deukmejian: 

June 21, 1988 

COMMITTEES: 

ENVIRONMENTAL SAFETY & 

TOXIC MATERIALS 

GOVERNMENTAL ORGANIZATION 

LABOR & EMPLOYMENT 

WATER. PARKS & WILDLIFE 

SUBCOMMITTEES: 

ARTS & ATHLETICS 

MEMBER: 

JOINT COMMITTEE ON 

FIRE, POLICE. EMERGENCY 

AND DISASTER SERVICES 

SELECT COMMITTEE ON 

LOW LEVEL NUCLEAR WASTE 

GOVERNOR"S TASK FORCE ON 

TOXICS, WASTE & TECHNOLOGY 

Assembly Bill 1367 is now before you for your consideration. The measure 
establishes a more efficient, less costly method of collecting fees to certify 
"Lemon La\'/1' arbitration. 

Last year, you signed my Assembly Bill 2057 which, among other things, 
required the Bureau of Automotive Repair in the Department of Consumer Affairs 
to establish a program to certify that auto manufacturer-run arbitration panels 
under the 11 Lemon Law 11 are operated fairly, efficiently and as required by law 
and Federal Trade Commission regulations. To fund the certification program, 
AB 2057 authorized the collection of fees from auto manufacturers to be paid on 
each new motor vehicle sold in the state. These fees would be set by the New 
Motor Vehicle Board and collected by the Department of Motor Vehicles after 
consultation with the Bureau of Automotive Repair on its budgetary needs. 

Assembly Bill 1367 simplifies the fee collection system by consolidating it 
in the New Motor Vehicle Board and making a single agency responsible for it. 
This will make collection of the fees simpler, more straightforward and less 
costly than would otherwise be the case. 

The New Motor Vehicle Board, the Department of Consumer Affairs, the Bureau 
of Automotive Repair and the Department of Motor Vehicles are all in agreement 
with AB 1367. There is no known opposition to it. 

I urge you to sign the bill into law before July 1, 1988, the date the 
certification program becomes opera1jve. 

Sincerely, 

60th District 

ST:acf 
LIS - 15
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JACK I. HORTON 
ANN MACKEY 

CHIEP 0£PtJT1£9 

JAMES L ASHFORD 

JmftY L BASSETT 
S1 ANUil' M, LOVRIMOR• 

JOHN T . S1VOEBAXEA 

JIMMIE WINO 

DAVID 0 . ALV~S 
JOHN A . CORZINE 

C . DAVID D ICKERSON 

ROH>IT CUlUH OUFH 

ROBERT 0. GRONKR 

SH&RWIN C. MACK.,.,Zll, JR. 

TRACY 0 . POWEU. II 
MARGUOUTE ROTH 

PRINCIPAL Ol!PVTl!S 

3021 STAT& CAPITOL 
SACAAMliHTO. CA 9158 I 4 
(918) 44&-30157 

8011 STAT& l'IUlLOIHO 

107 5oVrn BROADWAY 
LOS AHOEUi8. CA 80012 
(2 I 3 ) 820-2.SSO 

1'11-esf slntfu,e Olouns-el 

of Olnlifornin 

BION M. GREGORY 

Sacramento, California 

June 27, 1988 

Honorable George Deukmejian 

Governor of California 
Sacramento, CA 95814 

Assembly Bill No. 1367 

Dear Governor Deukmejian: 

GERALD ROSS ADAMS 

MARml L AND!AIION 

PAUL AtmLLA 
0,.,,A S . APPLING 

CHARLES C. ASBIU 
RAt{l!:E>IR P. Brusl.ll 
OI.OIR 5. BOTOA 
AMELIA I . BUDO 

EILE11N J . BUXTON 
HENRY J . CONTRERAS 

BliN II. DALE 
J0'1'11EY A , DI!~ 
CLINTON J . O£WIJT 
FAANCU S. OORDIN 
MAIA!EEH S . OUNH 

lAWftliNCB J. OURAN 

SIIARON R. FJSHE'I 
JOHN FOHETTI! 
HARi/EV J . FOSTER 
ClA Y FULi.ZR 
ALVIN 0, GRUS 
BAL.DEV S . HEIR 

THOMAS R. HliVl!A 
MICHAEi. J . Kl!ASTWH 

L OOUOL..U KINNEY 

S, LYNNE KWH 
VICTOR KOZll!Ull<I 
IIVJ! B. KROnHOl!A 
OIAHAG, LJM 
ROMUI.O I. LoPEZ 
JAMU A. MARSIJ.A 

FAANC19e0 A. MARTIN 
PnEI MEI.NCO! 

ftOMRT G . MIU.Im 
JOIOI A. MOOER 
VOU<I! L OUv£R 
EUGO.-.; L. PAltlli 
MJCHAEl. B. SAU!ltHO 
MARY SHAW 
Wal.LIAM K. STARK 
MARK FRANKLIN TVIRY 
Jp,p THOM 
MICJ-IAn H. UPSON 
RICKARD B . WESIIIJIG 
DANIEL A. WPTZMAH 
THOMMO. WtlnAN 
JAtlA T. WHTTGAOVE 
ODAA J, ZID!CH 
Ct<llln<>PHEA ZIRKU 

OE></nU 

Pursuant to your request, we have reviewed the 

above-numbered bill authored by Assembly Member Tanner 

and, in our opinion, the title and form are sufficient and 

the bill, if chaptered, will be constitutional. The digest 

on the printed bill as adopted correctly reflects the views 

of this office. 

MRR:1s1 

Very truly yours, 

Bion M. Gregory 
Legislative 

. / 
f I 

: I 

// I ..J 
1 ( i/i,t( lvt/( 

By 
Marguerite Roth 
Principal Deputy 

Two copies to Honorable Sally Tanner 

pursuant to Joint Rule 34. 
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AB 1367 - CONCURRENCE IN SENATE AMENDMENTS 

AB 1367, AS PASSED BY THE ASSEMBLY, MADE A TECHNICAL, 

CLARIFYING CHANGE TO THE SONG- BEVERLY CONSUMER WARRANTY ACT. IT 

MADE IT CLEAR THAT EITHER REIMBURSEMENT OR REPLACEMENT OF 

DEFECTIVE GOODS CAN BE ORDERED BY A COURT vffiEN THE BUYER OF THE 

GOODS SUES THE MANUFACTURER. 

THE SENATE AMENDMENTS SIMPLIFY THE FEE SYSTEM, ESTABLISHED BY 

MY AB 2057 OF LAST YEAR, TO FUND A PROGRAM TO CERTIFY "LEMON LAW" 

ARBITRATION PANELS. THE BILL NOW CONSOLIDATES THE ASSESSMENT AND 

COLLECTION OF THE FEES IN THE NEW MOTOR VEHICLE BOARD. THESE 

DUTIES WERE DIVIDED BETWEEN TWO AGENCIES BY THE BILL PASSED LAST 

YEAR. THI ~ SIMPLIFICATION SHOULD MAKE IT LESS COSTLY AND MORE 

EFFICIENT TO COLLECT THE FEES NEEDED TO RON THE PROGRAM. THE NEW 

MOTOR VEHICLE BOARD IS IN SUPPORT OF THE BILL. THERE IS NO 

OPPOSITION. 

I ASK FOR YOUR 0 AYEn VOTE. 

6/13/88 
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AB 1367 - COMMITTEE STATEMENT 

LAST YEAR, I CARRIED A BILL - AB 2057 - WHICH REQUIRED THE 

BUREAU OF AUTOMOTIVE REPAIR IN THE DEPARTMENT OF CONSUMER AFFAIRS 

TO ESTABLISH A PROGRAM TO REGULATE "LEMON LAW" ARBITRATION PANELS 

RUN BY THE AUTO MANUFACTURERS. THE PROGRAl4 IS FUNDED BY FEES 

PAID BY THE AUTO MANUFACTURERS. THE NEW MOTOR VEHICLE BOARD SETS 

THE FEES AND THE DEPARTMENT OF MOTOR VEHICLES COLLECTS THEM. 

THIS BILL SIMPLIFIES THE FEE SYSTEM BY CONSOLIDATING THE 

ASSESSMENT AND COLLECTION OF THE FEES IN THE NEW MOTOR VEHICLE 

BOARD. THE SIMPLIFICATION SHOULD MAKE IT LESS COSTLY TO COLLECT 

THE FEES. THE NEW MOTOR VEHICLE BOARD IS IN SUPPORT OF THE BILL. 

THERE IS NO KNOWN OPPOSITION. 

I ASK FOR YOUR "AYE" VOTE. 

5/23/88 
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AB 1367 EXPLANATION 

AB 2057 last year required the Bure au of Automotive Repair to 

establish a program to certify that arbitration panels run by 

auto manufacturers under the Lemon Law are run fairly and in 

accordance with the law. The BAR program is funded by fees 

imposed on the auto manufacturers. 

AB 2057 required the New Motor Vehicle Board to impose the 

fees (up to $1.00 per motor vehicle sold in the state) and the 

Department of Motor Vehicles to collect them. 

AB 1367 simplifies the fee· system by requiring the New Motor 

Ve hicle Board to calculate the fees, bill the auto ma nufacturers 

and collect them directly. The New Motor Vehicle Board thinks 

this can be done with no cost and simplifies everything. The 

Bureau of Automotive Repair agrees. 

As far as we know, there is no opposition to the bill . 
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AB 1367 - EXPLANATION OF AUTHOR'S AMENDMENTS 

AMENDMENT 1 CHANGES THE DATE ON WHICH MANUFACTURERS MUST 

REPORT THE NUMBER OF VEHICLES SOLD IN THE STATE DURING THE 

PAST YEAR FROM FEBRUARY 1 TO MAY 1. 

AMENDMENT 2 REQUIRES THAT THE NEW MOTOR VEHICLE BOARD BILL 

EACH MANUFACTURER BY CERTIFIED MAIL, RETURN ;RECEIPT 

REQUESTED. 

AMENDMENT 3 IS A CONFORMING AMENDMENT. IT SPECIFIES THAT THE 

FEES ARE DUE AND PAYABLE 30 DAYS AFTER THE MANUFACTURER 

RECEIVES NOTICE OF THE AMOUNT DUE. 

AMENDMENT 4 REQUIRES THAT IMPLEMENTING REGULATIONS INCLUDE A 

FORMULA FOR CALCULATING THE FEES EACH YEAR. THIS ENSURES 

THAT THE NEW MOTOR VEHICLE BOARD WILL NOT HAVE TO ADOPT A NEW 

REGULATION EACH YEAR SETTING THE SPECIFIC FEE FOR THAT YEAR. 
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AB 1367 - COMMITTEE STATEMENT 

AB 1367 MAKES A TECHNICAL, CLARIFYING CHANGE TO THE SONG­

BEVERLY CONSUMER WARRANTY ACT. IT MAKES IT CLEAR THAT 

REIMBURSEMENT OR REPLACEMENT OF DEFECTIVE GOODS CAN BE ORDERED BY 

A COURT WHEN THE BUYER OF THE GOODS SUES THE MANUFACTURER. WHILE 

EXISTING LAW ALREADY ALLOWS REIMBURSEMENT OR REPLACEMENT, AT 

LEAST ONE MANUFACTURER HAS RECENTLY ARGUED THAT BECAUSE OF THE 

WAY TWO SEPARATE SECTIONS OF THE ACT ARE WRITTEN A COURT MAY NOT 

ORDER EITHER. 

AB 1367 RESTATES EXISTING LAW IN CLEARER TERMS THAN IS NOW 

THE CASE. THERE IS NO KNOWN OPPOSITION TO THIS BILL. 
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AB 1367 . 

CONCURR'ENCE IN SENATE AMEN.DMENTS 

AB 1367 (Tanner) - As Amended: · May 31, 1988 

ASSEMBLY VOTE 74-0 (May 26, 1987) SENATE .VOTE 39.-0. ( June 9, 1988) 

Original Conmittee Reference: G. E. & CON. PRO. 

DIGEST 

Urgency statute. 2/3 vote required. 

Current law, known as the "Lemon Law," allows automobile manufacturers to 

establish qualified third-party dispute resolution (arbitration) program·s, 

which buyers must use before they ~an assert the· statutory presumption that a 

vehicle is a lemon in a legal action for replacement or refund. 

Current law, operative July 1, 1988, also requires the Bureau of Automotive 

Repair ·to establish a.program for the certification of the third-party dispute 

resolution programs established, and creates a Certification Account to pay for 

the program funded through a surcharge on applications for licensure or renewal 

as manufacturers -or distributors of new motor vehicles. On or before Janua·ry 1· 

of each ca 1 endar. year, the bureau is to determine the do 11 ar amount, not to · · 

exc_eed $1. per vehicle sold, needed to be collecte_d in fees. 

As eassed by the Assembly; this bill clarified that the buyer's damages in an 

action under the Song;.Beverly Consumer Warranty Act include· the rights of 

replacement and reimbursement~ · 

The Senate amendments delete the contents of the bill as passed by the Assembly 

and, instead, require the New ~oior Vehicle Board to: 

1) Adopt regulations including a ·formula to calculate the .fees necessary to 

fund the certification program for dispute resolution mechanisms. 

. . 

2) Calculate the fees based on information provided by· February 1 each year 

by motor vehicle manufacturers. Failure to file would result in an 

assessment based on the prior·year•s · figures. · · 

. 3} Bi11 the .auto manufacturers. only. Payment would be due within. 30 days of 

notification•with a .10% penalty .for delinquency. · 

4) Collect -the fe~s directly for deposit in t~e Certi~ication Atcourit. 

- continued 

. AB 1367 
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FISCAL EFFECT 

None 

COMMENTS · 

AB 1367 . 
Page 2 

1) This bill is an urgency measure created .in the Senate~ so that it can be 

enacted before the 1 aw it seeks to ~mend takes ·effect on. Jui'y 1; 1988. The 

bill has not been heard in this form by the Assembly. · 

The purpose of this measure is ~o establish a more direct and less 

administratively burdensome method of collecting the fees necessary to fund . 

the certification of Lemon Law dispute resolution programs. This 

certification program was created in 1987 with the passage of. AB 2057 

(Tanner), and will take effect July 1. The mechanism AB 2057 established 

for collecting the fee is eicessively cUmbe~some, however~ involving three 

agencies and tied to the regular licensing and license renewal ·process of · 

the Department of Motor Vehicles. 
· 

2) The process proposed in this measure is simple and more direct. 

Manufacturers· would inform the New Motor Vehicle Board of their 

transactions by February 1, of each year, would receive a notice of 

assessment from the board, and would forward payment for deposit to the 

certification account with·in 30 ·days of notice. A penalty or 10% would be 

imposed for delinquency. Failure to notify ·.the board of sales, leases, · 

etc., would result in an assessment paid on the preceding year's · 

transactions. · 

Larry Doyle·· 
324-7440 · 
6/13/88:ageconpro 

AB 1367 
Page 2 
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AB 1367 (Tanner) 
As amended May 11 

SENATE COMMITTEE ON JUDICIARY 

Bill Lockyer, Chairman 

1987- 88 Regular Session 

Hearing date: May 24, 1988 

Business & Professions Code 

GPS 

NEW MOTOR VEHICLE ARBITRATION: FEES FOR CERTIFICATION 

HISTORY 

Source: Author 

Prior Legislation: AB 2057 (1987) - Chaptered 

Support: Unknown 

Opposition: No known 

Assembly Floor Vote: Not applicable 

KEY ISSUE 

SHOULD AUTOMOBILE MANUFACTURERS BE BILLED DIRECTLY BY THE NEW 

MOTOR VEHICLE BOARD TO SUPPORT THE CERTIFICATION OF THIRD-PARTY 

DISPUTE -.RESOLUTION PROGRAMS, THROUGH FEES TO BE DETERMINED ON THE 

BASIS OF ANNUAL SALES? 

PURPOSE 

The existing "Lemon Law" establishes procedures whereby the 

purchaser of a new d~fective motor vehicle might obtpin redress. 

Central to the process is the submittal of· contentions between 

purchasers and manufacturers to ·a third- party dispute resolution 

program. Under AB 2057 .'(Tanner) of last year, the Bureau of 

Automotive Repair is charged with the responsibility of 

certifying the dispute resolution processes to be used in the 

arbitration of Lemon Law cases. That certification program, 

operative July l of this year , i s to be funded by the imposition 

of fees collected by the Department of Motor Vehicles on every 

applicant for license or license renewal as a manufacturer or 

distributor of automobiles. The amount of the fee is to be 

determined by the new Motor Vehicle Board, based on estimate of 

need by the Bureau ~f Automotive Repair and calculated on a 

(More) 

A 
B 

1 
3 
6 
7 
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I . . AB 1367 {Tanner) 
Page 2 

per-transaction basis not to exceed one dollar per vehicle. A 

statement of transactions and the appropriate fee is to accompany 

the application to the Department of Motor Vehicles, which 

deposits the proceeds in a Certification Account to be 

appropriated to the Bureau by the Legislature. 

This bill would simplify the collection process by requiring the 

new Motor Vehicle Board to calculate the fees, bill the auto 

manufacturers on_ly, and collect the fees directly for deposit in 

the Certification Account. Involvement of the Department of 

Motor Vehicles, and undue complication of the license application 

and renewal process, would thereby be avoided. 

The purpose of . this measure is to establish a more direct and 

less administratively burdensome method of collecting fees for 

the certification of Lemon Law dispute resolution programs. 

COMMENT 

1. The current funding mechanism for the certification program 

is unduly complicated 

Establishing the responsibility of auto manufacturers for 

defects in products for which they have made an expressed 

· warranty has been the subject of legislative activity for 

nearly a decade. The essence of a Lemon Law is to provide 

the purchaser with a statutory framework through which he or 

she might be made whole for losses incurred in the purchase 

of an inherently defective automotive product. Under current 

law, submittal of disputes between a manufacturer and a 

consumer to a third-party arbitration has become an accepted 

procedure. However, in the passage of AB 2051, the 

Legislature recognized the need to ensure that dispute 

resolution processes as may be offered by the manufacturer 

meet accepted procedural standards. To this end, the Bureau 

of Automotive Repai~ was charged with the certification of 

the processes to be made available to consumers. 

The responsibility of manufacturers to fund the certification 

program was determined in last year's legislation; however, 

the manner in which the funding is to be collected seems 

administratively cumbersome, involving three agencies and 

tied to the regular licensing and license renewal process of 

the DMV. The process proposed in this measure is simpler and • 

more direct: manufacturers would inform the New Motor 

Vehicle Board of their transactions by February 1 of each 

(More) 
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. ' AB 1367 (Tanner) 
Page 3 

year, would receive a notice of .assessment from the Board, 

and would forward payment for deposit to the certification 

account within 30 days of notice. A penalty of 10% would be 

imposed for delinquency. Failure to notify the Board of 

sales, leases, etc., would result in an assessment paid on 

the preceding year's transactions. The· Bureau would continue 

to be responsible for calculating the level of funding 

needed. 

2. Nondisclosure of prior year's business may work in favor 

of some manufacturers 

While the procedure proposed seems a reasonable alternative 

to DMV involvement as currently in effect, there seems · to 

exist a possible loophole whereby manufacturers might reduce 

their funding liability. A failure to file a rec·ord of their 

transactions results in an assessment based on prior year 

performance; thus, it may behoove them to decline disclosure 

of performance in a year relatively more successful than the 

prior one. While this would have no effect on the state's 

take, it might result in an unfair assessment upon other 

manufacturers who would be forced to bear an additional 

amount of. assessment. 

SHOULD NOT SOME PENALTY BE IMPOSED FOR FAILURE TO DISCLOSE 

TRANSACTIONS? 

3. Urgency clause needed to ensure that financing provisions 

are in order prior to effective date of the program 

This bill contains an urgency clause, necessary to ensure 

that the new fee provisions are operative prior to the July 1 

effective date of the certification program. 

*********** 
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SENAm CXHn'l".Im m INSORA?a, CUuM; AR> CllRPC!lATICR; 

AIAN REBINS, Claiman 

BM::RG!OH) ImUM\Tlm RIQlhm' 

MFASURE:Pg { -;?/2 f] 

AunioR: -ZO ooe~. DATE REC'D BACK: ~--·---

1. · Origin of the biil: 

a. Who is the soo.rce of the bill? What person, organization or 

goverrnrental .entity requested information? 

Former Ass.ernbl¥ Consumer A_f:!_airs C~~_g_~~~-~~2Esul tan_!._ 

. . 
. 

-----·------
b. Please identify session and bill nunber of similar bills: 

c. ~ch Iegislati~ Counsel dep.ity drafted this bill? 

Narre_ Mr. Moj~r ______ Phone t.2..-_6_9_3_1 ___ _ 

. 2. ffllat is the problem or deficiency in the present law .which the bill 

~ to rerredy? How does it do this? 

See attached_!!l~.!!lQ-~---------..----------------

-------------------------------~--------
-------------------------------~ -~------------

-~-----~------------------------·--------~---
-------~-- -------------------------·--··-------------

3. ·.Please attach all background material and any correspondence related to 

· the bill. 

4. Do ·you intend to amend this bill? No 

(Reminder, Jvrendrrents are due to the camtltteeby 1:30pn on'the 

Friday before the hearing) 

5. Nane of contact person: Arnie Peters ________ ,,,.._ 

ATrAOIMENTS: Yes X . NJ - --

· -~ .RE10R',1 m: ~ 5122, State capitol. lhlle 445--0825 . 

JUJv: - 8 l9Br 
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SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE 

SENATOR ALAN ROBBINS, CHAIRMAN 

ASSEMBLY BILL NO. 1367 {Tanner) As Introduced March 4, 1987 

Civil Code 

Source: Author 
Prior Legislation: AB 3560 {Chapter 385, Statutes of 1982) 

Support: No known 
Opposition: No known 

SUBJECT 

ASSEMBLY BILL NO. 1367 

Replacement or reimbursement remedies under the Song-Beverly Consumer 

Warranty Act. 

DIGEST 

1] Description: AB 1367 clarifies that the refund or replacement remedies 

provided by Section 1793.2 of the Civil Code is available to a buyer in an 

action for damages against a warrantor for a defective product. 

The bill further declares that the change made by this bill is declaratory 

of existing law and does not constitute a change in existing law. 

2] Background: Section 1794 of the Civil Code law gives the buyer of 

consumer goods the right to bring a legal action to obtain damages and 

other relief because of damage the consumer has suffered due to a 

manufacturer's failure to comply with the Song-Beverly Consumer warranty 

Act. This section does not specifically mention that the buyer has the 

specific remedy of replacement of the product or reimbursement for the 

product. However, Section 1793.2 of the Civil Code provides a replacement 

or reimbursement remedy for the buyer under specified conditions. 

FISCAL EFFECT Fiscal Committee: No 

STAFF COMMENTS 

This bill was spawned when an automobile manufacturer in a court case 

argued (unsuccessfully) that a buyer can only sue for the remedies 

specifically enumerated in Section 1794 of the Civil Code, which does not 

include replacement or reimbursement remedies. 

JIM CATHCART 
Consultant 

07/01/87 

ASSEMBLY BILL NO. 1367 
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Date of Hearing: May 19, 1987 
AB 1367 

ASSEMBLY COMMITTEE ON GOVERNMENTAL EFFICIENCY AND CONSUMER PROTECTION 

RUSTY AREIAS, Chairman ,, . 

AB 1367 (Tanner) - As Introduced: March 4, 1987 

ASSEMBLY ACTIONS: 

COMMITTEE G. E. & CON. PRO. VOTE COMMITTEE VOTE 
----------- ---- ------ ---

Ayes: 
Ayes: 

Nays: 
Nays: 

SUBJECT 

Warranties: remedies. 

DIGEST 

Existing law gives the buyer of consumer goods the right to bring a legal 

action to obtain damages and other relief because of damage the consumer has 

suffered due to a manufacturer's failure to comply with the Song-Beverly 

Consumer Warranty Act which establishes direct legal relations between the 

buyer and manufacturer in consumer transactions in California. 

This bill clarifies that the buyer's damages in an action under the 

Song-Beverly Consumer Harranty Act include the rights of replacement or 

reimbursement. 

FISCAL EFFECT 

None 

COMMENTS 

The purpose of this bill, sponsored by the author, is to clarify that a 

consumer who brings an action to obtain damages under the Song-Beverly Consumer 

Warranty Act has the right to obtain either a refund or replacement if a 

warranted product is defective and is not fixed after a reasonable number of 

attempts as defined. 

At issue is an automobile manufacturer's legal argument in a recent "lemon law" 

case that a plaintiff car buyer can sue only for the remedies specifically 

referenced in a particular section of the Song-Beverly Act. This bill adds to 

that section a reference to the code which specifies that the 

- continued -

AB 1367 
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AB 1367 
Page 2 

refund/replacement remedy provided for in the 11 lemon law11 is available to a 

buyer in a lawsuit brought against a warrantor for defective products. 

SUPPORT (verified 5/12/87) 

None received. 

Ann Evans 
324-2721 
ageconpro 

OPPOSITION 

None received. 

AB 1367 
Page 2 
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Bi l l No . 

SUPPORT OPPOSE 

At t o rney Ge ne r a l' s Off i ce 

. 

~ ...... 
•••• ••• •• -.. 

--
-
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STATE OF CALIFORPIIA-DU91HES9, TRAIISl'ORTATIOI 

NEW MOTOR VEHICLES BOARD 

1507 - 21st Street, Suite 330 

Sacramento, CA 95814 

(916) 445-1888 

ti OU St HO AOEHCY 

June 15, 1988 

The Honorable George Deukmejian 

Governor of California 
State Capitol 
Sacramento, California 95814 

RE: Support of Assembly Bill 1367 

Dear Governor Deukmejian: 

. .JUN I S 198!3 

Assembly Bill 1367 (Tanner) is currently on your desk for 

review. The effect of this legislation is to alter the method 

by which the fees are collected from new motor vehicle 

manufacturers · and distributors to fund the Bureau of 

Automotive Repair's third party dispute resolution process 

certification program. This certification program was 

established last year by Assembly Bill 2057 (Chapter 1280, 

Tanner). 

AB 1367, if enacted into law, will result in the 

following: 

1. A simplification of the fee collection process: 

2. A substantial savings in the costs associated with 

the fee collection process; and 

3. An increase · in the efficiency of the 

rendered to the constituents involved 

process, specifically . the new motor 

manufacturers and distributors licensed 

business in California. 

services 
in this 
vehicle 
to do 

The New Motor Vehicle Board is in support of 

legislation and respectfully requests your signature on 
t his 
this 

measure. 

CC: The Honorable Sally Tanner 

s 
Chief A 
Executi 

. ,// 

Law Judge/ 
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JOHN K. VAN DE I(AMP 

Attorney General 

July 10, 1987 

Honorable Sally Tanner 

Assemblymember, 60th District 

State Capitol, Room 4146 

Sacramento, CA 95814 

Dear Assemblymember Tanner: 

Re: 1'AB'' 1367 - Warranties: Remedies 

State of Ccififornia 

DEPARTMENT OF JUSTICE 

1515 K STREET, SUITE 511 

P.O. BOX 944255 

SACRAMENTO 94244-2550 

(916) 445.9555 

The Attorney General's offic~~ supports AB 1367 which would 

include the rights of replacement or reimbursement as damages for 

a consumer who sues under the Song-Beverly Consumer Warranty Act. 

Under current law, notwithstanding that the consumer has the 

right to replacement or reimbursement for a vehicle which cannot 

be repaired, that right of replacement or reimbursement is not 

set forth in section 1794 of the Civil Code as damages which may 

be recoverable by the buyer under the Song-Beverly Consumer 

Warranty Act. The buyer can only get the difference between the 

value of the goods as accepted and the value of the goods had 

they complied with the warranty. This obviously creates an ano­

malous result which your bill would correct by providing remedies 

in the damages section of the Song-Beverly Act which are con­

sistent with the provisions of the Act itself. 

If we can be of · further assistance in supporting the bill, please 

call me at 324-5478. 

Very truly yours, 

JOHN 

Jeffrey Fu ler 
Deputy Attorney General 

JJF:er 
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05175 
RECORD# 50 BF: 

MAY O 4 1988 88 1 2s 1 a: so 

RN 88 009834 PAGE NO. 1 

Substantive 

AMENDMENTS TO ASSEMBLY BILL NO. 1367 

Amendment 1 

In l i ne 1 of the title, strike out "1794 of the 

Civil Code, relating to" strike out line 2 of the title 

and insert: 

9889,75 of the Business and Professions Code, relating to 

warranties, and declaring the urgency thereof, to take 

effect immediately. 

Amendment 2 

On page 1, strike out line 1 and insert: 

.SECTION 1. Section 9889.75 of the Business and 

Professions Code, as added by Chapter 1280 of the Statutes 

of 1987, is amended to read: 
9889,75. The New Motor Vehicle Board in the 

Department of Motor Vehicles shall, in accordance with the 

procedures prescribed in this section, administer the 

collection of fees for the purposes of fully funding the 

administration of this chapt_er. 
(a) There is hereby created in the Automotive 

Repair Fund a Certification Account. Fees collected 

pursuant to this section shall be deposited in the 

Certification Account and shall be available, upon 

appropriation by the Legislature, exclusively to pay the 

expenses incurred by the bureau in administering this 

chapter. If at the conclusion of any fiscal year the 

amount of fees collected exceeds the amount of 

expenditures for that purpose during that fiscal year, the 

surplus in the Certification Account shall be carried over 

into the succeeding fiscal year. 
(b) Beginning July 1, 1988, every appi±eant £or 

a ¼¼eenee ae a mantt£aetttrer, mantt£aetttrer braneh, 

d¼stribtttor, or dietribtttor braneh, and every app¼ieant 

£or the renewa¼ 0£ a ¼¼eenee ae e mantt£aetttrer, 

mantt£aetttrer braneh, d¼etribtttor7 or d¼etribtttor braneh, 

sha¼¼ aeeompany the appi¼eation with and on or before 

February l of each calendar year thereafter,every 

manufacturer shall file with the New Motor Vehicle Board a 

statement of the number of motor vehicles sold, leased, or 

otherwise distributed by or for the appi¼eant manufacturer 

in this state during the preceding calendar year, and 

shall, upon written notice, pay to the Bepartmene of Motor 

Veh¼e¼ee, for eaeh ±eettanee or renewa¼ 0£ the ¼ieenee7 an 

emottnt p~eser±bed by ehe New Motor Vehicle Board, btte a 
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fee, not to exceed one dollar ($1) for each motor vehicle 

sold, leased, or distributed by or for the app¼ieent 

manufacturer in this state during the preceding calendar 

year. The total fee paid by each ¼ieeneee manufacturer 

shall be rounded to the nearest dollar in the manner 

described in Section 9559 of the Vehicle Code. No more 

than one dollar ($1) shall be charged, collected, or 

received from any one or more ¼ieeneeee manufacturer 

pursuant to this subdivision with respect to the same 

motor vehicle, 
1.£1 ill The fee required~ subdivision ill is 

due and payable no later than 30 days after the New Motor 

Vehicle Board~ given notice to the manufacturer of the 

amount due and is delinquent after that time. ~ penalty 

of lQ percent orthe amount delinquent shall be added to 

that amount, if the delinquency continues for more than 30 

days. 
ill In the event that a manufacturer fails to 

file the statementrequired ~ subdivision ill~ the date 

speciffed, the New Motor Vehicle Board shall assess the 

amount due from the manufacturer~ using~ the number of 

motor vehicles sold, leased, or otherwise distributed~ 

or for the manufacturer 1n this state during th7 preceding 

calendar year the total num~of new registrations of all 

motor vehiclessold, leased, orotherwise distributed~ 

or for the manufacturer during the preceding calendar 

year. 
tet 
ill On or before Janttary February 1 of each 

calendar year, the bureau shall determine the do¼¼ar 

· amottnt7 not to exeeed one do¼¼ar t$+t per motor vehie¼e, 

whieh sha¼¼ be eo¼¼eeted and reeeived by the Bepertment 0£ 

Motor Vehie¼ee beginning Jtt¼y + 0£ thet year, baeed ttpon 

an eetimate of the nttmber 0£ sa¼es7 ¼eases, and other 

diepositions 0£ motor vehie¼ee in this state dttring the 

preeeding ea¼endar year, in order notify the New Motor 

Vehicle Board of the dollar amount necessar¥ to fully fund 

the program established by this chapter during the 

following fiscal year. · The bttre~tt sha¼¼ noeify the New 

Moeor Veh±e¼e Board of the do¼¼ar amottnt ~er moeor veh±e¼e 

tha~ ~he New Motor Vehicle Board shall use this 

information in calculating the amounts of thefees to be 

collected from ap~¼iea"e~ manufacturers pursuant to this 

etted±v±~±on section. 
tdt 
~ For the purposes of this section, "motor 

vehicle" means a new passenger or commercial motor vehicle 
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of a kind that is required to be registered under the 

Vehicle Code, but the term does not include a motorcycle, 

a motor home, or any vehicle whose gross weight exceeds 

10,000 pounds. 
fet 
ill The New Motor Vehicle Board may adopt 

regulations to implement this section. . 

SEC. 2. This act is an urgency statute necessary 

for the immediate preservation of the public peace, health, 

or safety within the meaning of Article IV of the 

Constitution and shall go into immediate effect. The 

facts constituting the necessity are: 
Chapter 1280 of the Statutes of 1987 established 

a program in the Bureau of Automotive Repair to certify 

the operation of third-party _dispute resolution processes 

under the state's "Lemon Law" and imposed fees on auto 

manufacturers to fund that program. Both the program and 

fee collections are scheduled to become operative on July 

1, 1988. In order to establish a more efficient, less 

costly method of collecting fees from auto manufacturers 

to fund the certification program before it begins 

operation, it is necessary that this act take effect 

immediately. 

Amendment 3 
on page 1, strike out lines 2 to 6, inclusive, 

and strike out page 2 
- 0 -
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: t 
SACRAMENTO. 0001 

1916144 ; 

l)CS'l'1llCT ()f"flC£ M:Cf<ESS 

tl!OO V~ BOULEVARD 

SUITE !06 
El MONTE. CA !11731 

(8181 442-9 !00 

l\,1l6 embltt 
Q!alifnrnia 14egfslature 

SALLY TANNER 
ASSEMBLYWOMAN. SIXTIETH DISTRICT 

CHAIRWOMAN 
COMMITTEE ON ENVIRONMENTALSAFEn' a TOXIC MATERIALS 

April 28, 1988 

Honorable David Roberti 
Chairman, Senate Rules Committee 
State Capitol, Room 400 
Sacramento, CA 95814 

Dear Senator Roberti: 

COMMITTEES: 

ENVIRONMENTAL SAFETY & 

TOXIC MATERIALS 

GOVERNMENTAL ORGANIZATION 

LABOR a EMPLOYMENT 

WATER, PARKS a WILDLIFE 

SUBCOMMITTEES: 

ARTS a ATHLETICS 

MEMBER: 

JOINT COMMITTEE ON 

FIRE. POLICE. EMERGENCY 

AND DISASTER SERVICES 

SELECT COMMITTEE ON 

LOW LEVEL NUCLEAR WASTE 

GOVERNOR'S TASK FORCE ON 

TOXICS. WASTE a TEOlNOLOGY 

I would like to request that the Senate Rules Committee approve 

the addition of an urgency clause to my Assembly Bill ! r367 which 

is now on the inactive file on the Senate floor. 

AB 1367 currently contains a non-controversial amendment to 

California's "Lemon Law", an amendment that has already been 

enacted by my AB 2057 of last year. That bill also amended the 

"Lemon Law" and established a program in the Bureau of Automotive 

Repair (BAR) to certify that "Lemon Law" arbitration panels 

operated by auto manufacturers are run fairly and in accordance 

with the law. The BAR certification program will begin July 1, 

1988 and be supported with fees paid by motor vehicle 

manufacturers. 

Serious questions have arisen about the fee system established by 

AB 2057 and whether it . will operate efficiently. Since AB 1367 

is a bill related in subject matter to AB 2057, I would like to 

activate the bill, have it referred to the Senate Appropriations 

Committee, amen4 it there .to correct the problems with the "Lemon 

Law" fee system and, on an urgency basis, move the bill. 

For the above reasons, I respectfully request approval to amend 

· an urgency clause into AB 1367. 

Sincerely, 

--/~ 
ANNER 
ywornan, 60th District 

' . 
ST:cf 
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Richard L. Dugally 

.. 
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01/ico of th(i. ~c,n~11I Counael 
Room J.00..::S WHO 
(313) 323-1978 

Ms. Suzanne Giorgi 
State of California 
New Motor Vehicle Board 
1507 21st StrAnt., Room 330 
Sacramento, CA 95814 

Deax Ms. Giorgi: 

Ford Motor Company 

The, Amori«;Ai' RQ<ld 

Dearborn, Michigan 48 12 I 

May 23, 1988 

We would like to take tnis opportunity to provide our 
Lhvu~hli:, uu I.Ju:: ~LV.l;'V~e.J .. 'v'jUl6L~.:, .... /'j fv.l! lh6 6d,','\~1'.s..-,u~aL.i-=,1•. ~r 

fee collection !or the certification account in California. 
We offer first our general observations and then our 
recommendations for the revi3ion of 5pecific provi5ions. 

We believe the proper means to quantify the number of new 
motor vehicles subject to the pre- vehicle a33e35ment i5 
through new vehicle registrations. Registration data reflect 
accurately the number of new motor vehicles sold and used in 
California. Unlike other measures, such as manufacturer's 
reported retail deliveries, registration data do not include 
vehicles sold to dealers but not sold or leased to actual 
customers for purposes of statutory coverage. 

vehicles sold in California for use in the state are 
subject to Califo~nia•s licensing and registration 
requirements. Each new vehicle is registered with the State. 
It is the State, through its motor vehicle licensing activi ty, 
that is the best source of accurate and current registration 
data. The registration information Ford Motor Company 
receives comes from an independent organization (R.L. Polk 
Co.) whicn it in turn has received from the state of 
Calitornia. Ford's access to the registration information is 
subject to a delay of approximately three months. For 
example, Ford typically would receive full calendar year 
registration results for th_e preceding year ..!2L.S~~!:!~£9...1:. of 
the current year. 
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~ ..... ~ 

Since the registration information is collected by the 
state, we believe the most effective and leaat burdensome 
approach would be to require the Department of Motor Vehicles 
to provide to the New Motor Vehicle Board the numoer of new 
motor vehicles regist~red (or the calendar year. If 
accomplished in this manner, the New Moto r Vehicle Board would 
receive the required information at the earliest possible 
time. The Board could process the information and mail 
~tatements in an efficient, expeditious manner. 

Consistent with the above, we offer the following specific 
recommendations: · 

Alternative Set I 

553.50 (a) Delete and revise consistent with stated 
position (see above) 

(b) Add Mprovided, however, nothing in this 
regulation shal.l preclude the manufacturer or 
distributor from recovering the amount of fees 
through direct charges to a dealer, franchisee, or 
lessor. 

Reason: To clarify that while the manufacturer or 
distributor is obligated· to pay the fee, it may 
recover the expense as a requirement of doing 
business expen~e. 

553.70 Revise second paragraph by deleting "mailingK and 
inserting wreceipt". 

Reason: Process of payment may take time, and, if 
the mail is misdirected or not delivered properly 
the company is at risk. If the 'requirement is 
changed to wreceipt", sufficient time should be 
available. 

Alternative set 11 

553.50 (a) Delete ·Feb~ua~y lp insert "Merch 15" 

Reason: As discussed above, registration data, 
the most reliable indicator of covered vehicles, 
are not available generally until the beginning of 
March. 

(1) Delete weventually~ 

(b) See comment to 553.50(b) Alternative Set I 
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553.60 Delete "or it is determined by the Board that the 

information that is received ia erroneousM 

Reason: There is no 5tandard set £orth to 

establi5h the basis for a finding of erroneous 

submis3ion. In the event that an erroneous 

5tatement is made, the state has ample authority 

to take corrective actions without this 

regulation, Further, this measure indicates the 

State's ability to produce the required 

information and should £orm the basis of the 

regulatory approach for fee collection (See prior 

discussion). 

553.70 See 553.70 Alternative Set I 

553 . 71 Delete. 

Reason: This mea5ure exceeds the statutory grant 

and establishes a grossly excessive penalty in 

relation to the behavior regulated. Further, this 

measure presupposes a willful failure to pay. It 

is possible that the fee assessment may not have 

been received. A provision for the mailing of a 

second notice and the possibility of a minor fee 

(i.e., a possible assessment of intergst on the 

amount not received) seem appropriate in instances 

involving a invalid reason for non-payment. 

we appreciate the opportunity to comment on this matter, 

and we would be available for any futher disc ion .at your 

convenience. 

4o92M 
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.RECOBD i 

87059 11:50 

40 BF: RN 87 006631 PAGE NO • 

LEGlSLATIVE COUNSEL'S ·nIGBS~ 

Bill No. 

as introduce~, -~anner. 

General Subject: iarranties: remedies. 

Existing law provides that any buyer of consumer 

goods who is ' damaged .by a failure to complJ wi~h any 

obligation under the Song- Beverly Consumer warranty Act or 

under an implied or express warrant·y or service' contract 

may bring an · a~tion for the recovery of damages~and oth~r 

., 

. legal ancl eg·uitable relief;. Existing law _sets forth t.he 

measure of t~e buyer's damages in an action, a ~ specified. 

Th'i~ bill would specify that the measure of the 

buyer's dawa~ei in an action includes, in addit~on, . the 

rights of re'placement or reiml:lurse1nent, as set 'forth in­

specified provisions · of the act. Th'e bill woul:d decl.are 

that the provision ·does not constitute a cbange~in, but is 

declaratory of~· existing law. 

,. 
Vote: majori tJ • . Appropriation: no. · Fiscal 

1 
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,. 

committee: no • . ·state-mandated local program: no. 

,:. 



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E 
   

   
(8

00
)6

66
-1

91
7

FCA MJN 207

49 550 

RBCODD I 

fEP ~8198. l 

87059 11:50 

RN 87 006631 PAGE NO. 1 

An act to am.end Section 1794·' of the Civil Code, 

relating to warranties. ' I' 
,.., 
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.BECODD t 

87059 11:50 

RN 87 006631 PAGE NO • 

THE PEOPLE OF THE STA'.IR OF CALIFOBNI/i DO BUACT 'AS. FOLLOWS: 

SECTION 1. Section 1794 of ~he Civi~ Code is 

amended to read: 

1794. (a) Any buyer of c ·onsumer good\S vho is 

aamaged by a 1 failure : to coll!ply with any obligaU.on under 

this chapter· 9r under an implied o~ express ~arrauty or 

.. 

s~rvice ·contract may bring an action for , the rEcovery of 

dama9es and . other legal and eguitable relief. 

(bf . 7he measure ·of th~ buye~•s daaages in an 

action under' this section shall -k . ~ . ~&1rr-s . iil£!y_g~ !h,g 

,,. 

gg}!!§ Q& !~'i!JA.£~!!!§Q! Qb: ~illl~~il!Hl1 .g§ ~! . !Qt:1.b i-& 

§.Y!!!!J:.x!§ifill 
1

.i!ll . .Q& ~~£!!SH! .1~3-2 ... : il!lQ· ib~ !21=!2'!!.!!lg: 

C1l Rhere : the buyer has r'igbtfully rejected or 

justifiably revoked acceptance of th~ ~oods or ~a~ 

exercised a*y right to cancel . the sale, Sections 2711, 

2712, a~d 2713 of the Commercial Code shall appl y. 

(2} Where .the buyer has accepted the ~oods, 

sections 271~ ~nd 2715 of the Commetci~l Code shall apply, 

and the measure. of damages shall in~lude the -co~t of 

repairs nec~ss~ry to ~ake the goods honform . • 

(c) If . the buyer establishes that the·\· failure . to 

co11ply was willful, the. judgment may include, ih· addition 

... 
to the amounts ' recovered under subdivision· (a) fa civil 

2 
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' liECOED # 

87 059 ·11: 50 

70 BF: DN 07 006631 PAGE NO. 

.,, 

penalty which s~all not exceed two times the amount of 

actu~l dama4es~ This subdi~ision shall . not app1y in anJ 

class action under S€ction 382 of _the code of Civil 

Procedure or under Section 1781, or with respect to a 

claim based ~ol~ly on a breach of rin implied watranty. 

(d) . If ·the . buyer prevail~ in an action under 

this section~ the buyer may be allowed by the court- to 

recover as ·part ot the. judgment a sum egual to the 

aggregate am·ount . of · costs and expenses, including 

attorney~s f~es ·based on actual time expended, determined 

. by the court-. to have been reasonably- incu.~red h'y the buyer 

in con nee tioh vi th the commencement and pros~cu-tion of 

such action, unles.s the court . in its discretion~· deter-mines 

. that such an ·· award of attor.ney•s fees would be ·> 

_ inappropriate· .. 

SEC • . 2. The amendment of section 1794· of the 

Civil Code ~~dj at the 1987- 88 Reg~lar Session ~f ~he 

Legislatµre ' does not constitute a change. in, hut is 

declarat9~y 'of,. the existing . law. 

- 0 

,J 

3 
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LE<;ISLATIVE COU~SEL No. 06631 

REQUEST OF ___________________ A_S_S_LO_A_l3LY_J_·.fil1_«_.fB_E_,R_ S_A_lJ._,.,Y_'_fM_M_,ll_ffi_·R_. ___ _ 

Per letter 
' , . , t • \ .. 

Any question, contact Arnie Peters 5~0991-

A'l'TAC}l}fl!.1tl:S : 

l .,.page let:tel!' from requester; 2- page letter from Jay J. DeFuria.; 2-pages 

Civil Code. Section 1794. 

Lemon Law (B) 

This will acknowledge your request received on the date indicated. Please examine 

the above statement to determine if it correctly sets forth your request. 

Any question with respect to this request moy be directed to 

?Yl1- , 2&¥kJ s:-t 13 I 

to whom it hos been assigned. 

BION M. GREGORY 

Legislative Counsel 

2/6/87 

'fyped 2/7 /87 



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E 
   

   
(8

00
)6

66
-1

91
7

FCA MJN 211

February 6, 1987 

MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

ISSUE 

Assemblywoman Sally Tanner 

Jay J. DeFuria 

Legislative Proposal: "Clean-up" (clarifying) 

amendment to your AB 3560 of 1982 (Chapter 385, 

Statutes of 1982) 

&, &:, ::51 

As-I-briefly discussed with you and Arnie in your office 

recently, an interpretation concerning Civil Code Section 1794 

(in the Song-Beverly Consumer Warranty Act) has been broached by 

an automobile manufacturer's attorney in at least one pending 

consumer auto ''lemon" case which, were it to become accepted, 

could seriously weaken your lemon law. This problem was brought 

to my attention by the consumer's attorney (Mr. Brian 

Kermnitzer-San Francisco) who requested that Section 1794 be 

amended to clarify its meaning and ward off this dangerous 

misinterpretation. 

BACKGROUND 
CiviT-Code Section 1794 is a provision of the Song-Beverly Act 

which gives the consumer the right to bring a legal action to 

obtain damages and other relief because of dama~e the consumer 

has suffered due to a manufacturer's (or others) failure to 

comply with Song-Beverly warranty obligations. You authored AB 

3560 in 1982 which made some 11 fine tuning 11 clarifications to 

Section 1794 (the bill's sponsor was the Department of Consumer 

Affairs). 

Section 1794 specifies what the measure of damages will be for 

the buyer in certain circumstances by reference to specified 

California Commercial Code provisions. However, as you know, 

Civil Code Section 1793.2 (the 11 lemon 11 law) provides a buyer with 

the right to obtain either a refund ( 11 reimbursement 11
) or 

replacement if a warranted product is defective and is not fixed 

after a reasonable number of attempts (4X/30 days for new autos.) 

PROBLEM 
The-mTsinterpretation problem comes about because Section 1794 

does not SQecifically include the refund/replacement remedy 

provided to the buyer by Section 1793.2 (nor other remedies 
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. , 

provided fo.r in -the Song-Beverly Act). The result has been for 

the auto manufacturer's attorney to argue in court that a 

plaintiff car buyer can sue only for the Section 1794 remedies 

and not for the Section 1793.2 refund/replacement remedy. I 

think that argument is ludicrous since were it to be accepted, it 

would drastically reduce any incentive for the manufacturer to 

offer a refund before a lawsuit, and cause them to argue the 

refund is an unavaTTable remedy in a lawsuit. (They argue the 

buyer only has the right to obtain the difference in value 

between what the defective car is worth and what it would have 

been worth without the defects). 

THE PROPOSAL 
ihe-TegTsTative proposal is simply to amend Civil Code Section 

1794 by adding language that would clearly specify that the 

refund/replacement remedy provided by Section 1793.2 is available 

to a buyer in a lawsuit brought against a warrantor for defective 

products. 

The language for the amendment would be as follows: 

Amend Section 1794(b) of the Civil Code by deleting "as 

follows:" after the word "shall" and inserting: 

include the rights of replacement or reimbursement as 

set forth in Section 1793.2(d) and the following 

(See attached markup) 

Because this amendment is a clarification that Section 1794 

doesn't preclude Section 1793.2 remedies, and to avoid the 

possibility of having this proposed amendment construed 

otherwise, I would also recommend that the following legislative 

intent be added as uncodified language in the bill: 

Sec.2. (of the bill) The amendment of Section 1794 of the 

Civil Code made at the 1987-88 Regular Session of the 

Legislature does not constitute a change in, but is 

declaratory of existing law. 

Finally, I would recommend that this proposal be considered for 

introduction as a i~£~r~te bill, rather than as an amendment to 

your 1987 "Lemon Law II" bill. The rationale is that it is a 

clean-up to your previous non-lemon law legislation and that 

having it in a separate bill will reduce confusion and keep it 

separated from any controversy that may attach to your direct 

lemon law clean-up efforts. 

If I can be of further assistance to you on this issue please let 

me know. 

JJD:bj 
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. ' .. 

> 

,. § 1793.5 CONSllMER WAHRANTJES 
. Dh·. 3 

Library Rt>ftrence~ 

Ral<•i-: C?,142 . 
(~J .S. Sal<•i: fl 37 4 et St'Q. 

§ ~ .6. Liability of manufacturer to independent · service and 

· repair facility 

Except as ~rwise pro\'ided in the terms of a warrantv-s'ervice 

contract, as spec1f~d in subdivision (a) of Section 1793.2, ~t:ered into 

between a manufacfu,er and an independent service andJ,epair facility, 

every manufacturer ma ing express warranties who~fonsumer goods 

are sold in this state shal liable as prescribed jJvthis section to every 

independent serviceman who rf orms sen•i£_O.<'or incurs obligations in 

giving effect to the express wa -~nties tjutf accompany such manufac• 

turer's consumer goods whether, t-h~i~ependent serviceman is actin~ as 

an authorized ser\'ice and repair fa~· 1 designated by the manufacturer 

pursuant to paragraph (1) of suJ:>d1 'sion a} of Section 1793.2 or is acting 

as an independent servicell)Jltf purs ant W~ubdivisions (c) and (d) of 

Section 1793.3. The amoyn£ of such Ii l,ility shajl be an amount equal to 

the actual and reason,ble costs of the s'ervice aM .. repair, including any 

cost for parts and,Atny reasonabl£> cost b: transi}Q,_rting the goods or 

part.<;, plus a r,9sonablc profit. lt shall b . a rebul:~ble presumption 

affecting the.,burden of producing evidence Hi t the re~onable cost of 

service or.,.,r'epair is an amount equal to that w ich is ch.arged by the 

indepepdent sen·iceman for like sen·ices or repairs endere<1'~ service or 

rcpaif customers who arc not entitled to warran X protectlon. Any 

"efi\·cr of th(' liability of a man~facturcr shall be \'oid a,nd uncnfo{ccahle. 

(Added by Stats.1976, c. 416, p. 1012, § 4.) 

· J,lbrory R('frtl'nl'<''­

lmplir cl 11111I (~,n~trur ti\'C' C'.onlrnrl.-; ¢::>G. 

C.J .S. Mone•~· l'ni<l !I~ I to r, . 
. . 

§ 1794. Actions by buycri;; measure of damugci;; cMI penalties: 

costs and expcni.cs: ettorncy'i; f eci. 

(a) Any bu)·er of consumer goods who is dama_!!ed by a failure lo ...._ 

, : 

comply with any obligation under this chapt.cr or under an implied or ~, 

express warrant)' or service contract may bring an action for the •''-• 

reco\'ery of damages and other legal and equitabk relief. 4•• 
(b) The measure of. th~ b1ne_r:~ dama~e~${in an ~acti<;m und~r this ~~ctjon . J-~ <" ~ . 

shall ~ (> nr fi.illcP'T ' /tJC11-<fU2-- the l'ttJl-ib a r e c:ehJf!'Jf- o r 1~rr>/:J1,,,6em!'ri1 = 
" "~,,-fl, 1/1 .S6 c.-he;/n / 7 3 , .:,1,,, • J p/14..,-~ 'fCI/Ol,UIIJ'l : 

(1) Where the buyer has rightfully rejected or- Justifiably revoked./ 

acceptance of the goods or has exercised any right to cancel the sale,· . 

Sections 2711, 2712, and 2713 of the Commercial Code shaJl apply. 1 

(2} Where the buyer has accepted the goods, Sections 2714 and 2715 of 

the Commercial Code shall apply, and the mer.sure of damages shall 

include the cost of repairs necessary to make the goods conform. 

498 
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co~su~rnR WAlUUNTY PROTE(,"f(ON 
Pt. -I 

§ 1794 

(c) If the buyer establishes that the failure to comply was willful, the 

judgment may include, in addition to the amounts recovered under 

subdivision (a), a civil penalty which shall not exceed two times the 

amount of actual damages. This subdivision shall not apply in any class 

action under Section 382 of the Code of Civil Procedure or under Section 

1781, or with respect to a claim based solely on a breach of an implied 

warranty. 
(d) If the buyer prevails in an action under this section, the buyer may 

be allowed by the court to reco\'er as part of the judgment a sum equal 

to the aggregate amount of costs and expenses, including attorney's fees 

based on actual time expended, determined by the court to have been 

reasonably incurred by the buyer in connection with the commencement 

and prosecution of such action, unless the court in its discretion deter• 

mines that such an award of attorney's fees would be inappropriate. 

(Added by Sta ta. 1982, c. :J85, p. 1716, § 2.) 

IIMorlcal ~ot, 

former § li!l4, :uldl!d hy Stal:1.l!li0, c. 

1:J:1:l, p. 2~~:.?, Ii 1, amencll•d by Stal.-;, l!Jil, 

c. 152:1, p. :l007, li t:l; 8tal,;,l!li8, c. !1!11, p. 

:101;:;, § 10, rl'lalin" lo similar subjl'ct mat­

ter, was rl'pcall'd by St.il.~.1!182, c. :nm. p. 

1716, § l. 

former § 17!H, adclcd by Slats.l!J:11, c. 

I0iO, 1'· :.?257, § I. as part of the Uni(urm 

Sale3 .-\ct, was repl'all'd by Stats.1963, c. 

819, p. l!J!l7, § 2, cff. Jan. l. 1965. See, 

now, Com.C. § 1102. 

nerlrntlon: former 4 li!J4, ad<lcd by 

Stats.l!li0, c. 1:i:1:1, p. 2-1~2, Ii I, amended 

hy S1at.,.l!)il. l'. Li:.?!!, p. :t007, Ii 1:1; Stats. 

t!l,H, c. !J!)I, 11. :iom;, § 10. 

Furml'r § 179-4.2, added by Stats.l!l79, c. 

1023, 1'· :14!16, § 6. 

Fonnl'r § I i!l-t.2, acldl'd by Stat:i.l!)iO, c. 

1:i:1:1. p. :.?-1~:I, § 3, anwn<lcd by Slat.~.1971, 

C. (;123, p. :.1007, § U. 

F1Jrmer § li94.2, added by Stats.1970, c. 

1:1:J:J, p. 2478, § 1. 

1-'orma 

See Wt!st's California Code .Forms, CMI. 

Crosa References 

Attorney's (ees and costs, award, see § 1717. 

Automobile conditional sal«!s contract, attorney's fl'es, see § 2!>83.4. 

Buyer's damages for brl'ach in regard to acceplro goods, sec Commercial Code § 2714. 

Crl'<lit card holder, award of attorlll'y's fees against issuer or retaill'r, see §§ 1747.50, 

1747.ti0, ·11-17.70. 
Damages, gl'nerally, see §!i :3274, 3281 et seq. 

Law Review Commentaries 

~fass contracts: Lawful fraud in Califor• 

nia. W; David Slawson (l!l74) 48 So.Cal. 

L.R, 1. : 

Products liability: Recovery o( economic 

loss. (l!l77) 13 C.W.L.R. 297. 

f.lbrary ltererencea 

Cost( ¢=>17:J(l). 

Pl'nalfilo:1 e=>:l. 
Salt.!:1;¢=>442. 

f 
. i. 

499 

C.J.S. Costs !i 2. 

C.J.S. l'l'naltiei1 § 2. 
C.J.S. Sales § :J7.S l'l iwq. 

·d: ~. 
: i : 

1 ! r; 

':l r 
' 
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8ACft..&.\CRHTO AbDftlltl 

STAT. CAPITOL 

OACRAMENTO 811914 

~ssimhlu 
(!folifnrnht 1fiegislatuu 

SALLY TANNER 
AIIIEMDI.YWOMAN, IIXTll!TH 1>18TRIC:T 

Date:~ebruarv 6, 1987 

MEMO TO: Legislative Counsel 

FROM: Assemblywoman Sally Tanner 

Please prepare a bill 

by:Arnie Peters 5-0991 
(requester) 

in accordance with the attached information. 

(JI-Jnand _SE:ction 1794 {b} of the Civil Code) 

DUE DATE: --------- ---

...... .,... .. 
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February 6, 1987 

MEMORANDUM 

TO : 

FROM: 

SUBJECT: 

ISSUE 

Assemblywoman Sally Tanner 

Jay J. DeFuri a 

legislative Proposal: "Clean - up" (clarifying) 
amendment to your AB 3560 of 1982 (Chapter 385, 
Statutes of 1982) 

As-I-briefly discussed with you and Arnie in your office 
recently, an interpretation concerning Civil Code Section 1794 
(in the Song-Beverly Consumer Warranty Act) has been broached by 
an automobile manufacturer's attorney in at least one pending 
consumer auto "lemon" case which, \</ere it to become accepted, 
could seriously weaken your lemon law. This problem was brought 
to my attention by the consumer's attorney (Mr. Brian 
Kermnitzer-San Francisco) who requested that Section 1794 be 
amended to clarify its meaning and ward off this dangerous 
misinterpretation. 

BACKGROUND 
Civil Code Section 1794 is a provision of the Song-Beverly Act 
which gives the consumer the right to bring a legal action to 
obtain damages and other relief because of damage the consumer 
has suffered due to a manufacturer's (or others) failure to 
comply with Song-Beverly warranty obligations. You authored AB 
3560 in 1982 which made some "fine tuning" clarifications to 
Section 1794 (the bill's sponsor was the Department of Consumer 
Affairs). 

Section 1794 specifies what the measure of damages wi ll be for 
the buyer in certain circumstances by reference to specified 
California Commercial Code provisions. However, as you know, 
Civil Code Section 1793.2 (the "lemon" law) provides a buyer with 
the right to obtain either a refund ("reimbursement") or 
replacement if a warranted product is defective and is not fixed 
after a reasonable number of attempts (4X/30 days for new autos.) 

PROBLEM 
Tfi~-iliinterpretation problem comes about because Section 1794 
does not s2ecificalli include the refund/replacement remedy 
provided to the buyer by Section 1793.2 (nor other remedies 
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provided for in the Song-Beverly Act). The result has been for 
the auto manufacturer's attorney to argue in court that a 
plaintiff car buyer can sue only for the Section 1794 remedies 
and not for the Section 1793.2 refund/replacement remedy. I 
think that argument is ludicrous since were it to be accepted, it 
would drastically reduce any incentive for the manufacturer to 
offer a refund before a lawsuit, and cause them to argue the 
refund is an uniiiTTible remedy in a lawsuit. (They argue the 
buyer only has the right to obtaTn the difference in value 
between what the defective car is worth and what it would have 
been worth without the defects) . 

THE PROPOSAL 
The TegisTative proposal is simply to amend Civil Code Section 
1794 by adding language that would clearly specify that the 
refund/replacement remedy provided by Section 1793.2 is available 
to a buyer in a lawsuit brought against a warrantor for defective 
products . 

The language for the amendment would be as follows: 

Amend Section 1794(b) of the Civil Code by deleting "as 
follo\'1s: 11 after the word 11 shall 11 and inserting: 

include the rights of replacement or reimbursement as 
set forth in Section 1793.2(d) and the following 

(See attached markup) 

Because this amendment is a clarification that Section 1794 
doesn't preclude Section 1793.2 remedies, and to avoid the 
possibility of having this proposed amendment construed 
otherwise, I would also recommend that the following legislative 
intent be added as uncodified language in the bill: 

Sec.2 . (of the bill) The amendment of Section 1794 of the 
Civil Code made at the 1987-88 Regular Session of the 
Legislature does not constitute a change in, but is 
declaratory of existing law. 

Finally, I would recommend that this proposal be considered for 
introduction as a 1~Q~r~!~ bill, rather than as an amendment to 
your 1987 "Lemon Law II" bill. The rationale is that it is a 
clean-up to your previous non-lemon law legislation and that 
having it in a separate bill will reduce confusion and keep it 
separated from any controversy that may attach to your direct 
lemon law clean-up efforts . 

If I can be of further assistance to you on this issue please let 
me know. 

JJ O: bj 
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. § 17H3.5 CONSUMER WAHHANTIES 
nil'. 3 

l,lhrary lkfrrl'llrcR 

~al1•s ~-1-12. 
C.,J.S. Sak·s !i 37-1 el seq. 

§ 1793.6. Liability of manufacturer to independent. service and 

repair facility 

Except as otherwise provided in the terms of a warranty service 

contrnct, as specified in subdivision (a) of Section 1793.2, entered into 

between a manufacturer and an independent service and repair facility, 

every manufacturer making express warranties whose consumer goods 

are sold in this state shall be liable as prescribed in this section to every 

independent serviceman who performs services or incurs obligatiom~ in 

giving effect to the expl·ess warranties that accompa_ny such manufac­

turer's consumer goods whether the independent serviceman is acting as 

an authorized sel·vice and repair facility designated by the manufacturer 

pursuant to paragraph (1) of subdivision (a) of Section 1793.2 or is acting 

as an independent serviceman pursuant to subdivisions (c) and (d) of 

Section 1793.3. The amount of such liability shall be an amount equal to 

the actual and reasonable costs of the service and repair, including any 

cost for parts and any reasonable cost of transporting the goods or 

parts, plus a reasonable profit. It shall be a rcbuttable presumption 

affecting the burden of producing evidence that the reasonable cost of 

service or repair is an amount equal to that which is charged by the 

independent serviceman for like services or repairs rendered to service or 

repair customcrn who are not entitled to warranty pl'olection. Any 

wai\'er of th<.' liability of a manufacturer shall bt• void an<l unenforceable. 

(Adclcd b~· Stats.19i(i, c. 416, p. 10i2, § 4.) 

l.lhrory Jh-fl-tl'lll' l'~ 

lmplird 11111! Conslrul'li\'r r.011trarts €:=>Ii. 

C.J.S. Mo1wy !'nit! ~~ I to f>. 

§ 1794. Actions by buyers; measure of damages; civil pcnaltiei;: 

costs nnd expenses: nttorney'i; fees 

(a) Any buyer of consumer goods who is damaged by a failure lo · 

comply with any obligation under this chapter or under an implied or ~ 

express w1u·r,mty or service contract may bring an action for the '.•'. 

recovery of damages and other legal and equiu\ble 1·elief. •:~ 

(b) The measure of the bvyer;p damnl!es in an action under this scctjon .J • _-_. 

sh·1ll U(> Ill' '""',)M'l'i it1c/U.fU.• ·fne, r(t.Jh'l.'5 cl f:'eP,.7;.{,r!#lCIJf-or rr:f,rrr1/Jt,tf5CI-Y~'l17 - c<--S :x_;r 
• /dnf, Ir'/ .:S6c:h"rA, 17?:J,.x,'fiy J d l1(,{..,, fl,te., 101,~wl,;_1,1 : 

(1) Where the buyer has rightfully reJecled or- justifiably rcvokecu 

acceptance of the goods or has exercised any l'ight to cancel the sale, 

Sections 2711, 2712, and 2713 of the Commei·cial Code shall apply. 

(2) Where the buyer has ncceptcd the goods, Sections 2714 nnd 2715 of 

the Commercial Code shall apply, and the mer.sure of damages shall 

include the cost of repairs necessary to make the goods conform. 
498 
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CONHlJ~rnR WARRANTY PROTECTlON § 1794 
Pt. •I 

(c) If the buyer establh1hes that the failure to comply was willful, the 

judgment may include, in addition to the amounts recovered under 

subdivision (a), a civil penalty which shall not exceed two times the 

amount of actual damages. This subdivision shall not apply in any class 

action under Section as2 of the Code of Civil Procedure or under Section 

1781, or with respect to a claim bused solely on a bt·each of an implied 

warrnnty, 
(d) · If the buyer prevails in an action un<lcr this section, the buyer may 

b'e allowed by the cou1·t to recover as pat't of the judgment a sum equal 

to the aggregate amount of costs and expenses, including attomey's fees 

based on actual time expended, determined by the com·t to have been 

reasonably incurred by the buyer in connection with the commencement 

and pl'Osecution of such action, unless the court in its disc1·etion deter· 

mines that such an award of attorney's fees would be inappropriate. 

(Added hy Stats.1982, c. :!85, p. 1716, § 2.) 

llbtorlcnl ~olc 

Former Ii 17!).S, :ulde<I hy ~tal::i. 1!!70, c. 

1:1:1:1, p. 2-1~2, lj l, amcndc;I hy Stat:d!.171, 

c:. 1:-,2:1. p. :UJo7. & t:l; Stats.1!171:!, ~. !1!11, p. 

:lOli.'i, ~ 10, rclalinl( t<l similar suhj~ct mat­

tl!r. wa:1 rcJlealccl by Slat,;. l!lll:!, c. :!!!Ii, )). 

17111, § I. 

Fornwr § l7!)-1, addcil hy Stats.W:ll, c. 

lOiO, I'· :!2fi7, Ii I, a,; part of lhll Uniform 

Sales Act, wa,; rC!pcaled by Stats. l9li:I, c. 
819, JI. l!J!.17, § :!, l!ff. Jan. l, 1!165. See, 

now, Com.C. § 1102. 

Seo West's California Code F'orms, Civil. 

Derin1tlon: Former Ii 17!1-I, :uMcrl by 

Stats. I !170, c. 1 :i:1:1, p. :!-Ill 2, Ii I, anwn.Jccl 

by Stats.l!.171. c. l:i:!:I, JI. :1007, Ii 1:1; Stat,;. 

l!Ji8, c. !l!ll, p. :1or,r,, ~ 10. 

Forml!r § 17!J-U!, added liy ~tats.1!179, c, 

102:I, )). :l-l!lfi, § Ii. 

Fonner§ 17!1-l.2, :ul,lcd b1• Stat:i.1970, c. 

1:1:1:1, p. :!-ttl:!, § :J, :uncnde<l' by Stnts.l!J71, 

c. 1r,2a, p. :Joo?, § 1.1. 

Former § 1 i94.2, added by Slats. l!l70, c. 

1:1:1:1, )). 2471:!, § I. 

Cross Rerercnces 

Attorney's fees and costs, award, scc § 1717. 

Automobile conditional sales contract, attorney's foes, see § 2!l83.4. 

Buyer's damagci1 for breach in rcgard to accepted goods, see Commercial Code § 271-t. 

Credit card holder, award of attorney's foes against issuer or retailer, see §§ l7-l7.50,. 

1747.tiO, l7-17.70. 
Damages, generally, see §§ :327,1, 3281 ct seq. 

Law Ucvlew Commentaries 

Mass contracts: Lawful fraud in Califor• 

~ nia . . W: David Slawson (Ul74) -1!1 So.Cal. 

1 L.R. 1. :-

Products liability: Recovery o( economic 

loss. (l!l77J ta C.W.L.R. :!97. 

'r 
~ 
!}. 

(~ 
. ;: 

Cost,;: ea> l7:l(I). 
Pen.Lilies ea>:! . 
Salell;<P-1-12. 

~ 

Library Hcforence~ 

499 

C.J.S. Costs li i?. 
C.J.S. l'enallfos li 2. 
C.J.S. Sall•s li :174 ct ~c11. 

i . 

,,. 
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CAtlP. 

§ 1793.2 C'l\'IL C'OJIE 

t li!l3.2. l\1alntrn11nrc- of trnirr and repnlr farllitlf~ : ttn·kt and trpnir •ithin tt'o•onnt.lr 

tlmr; buyn't duty; Inability to 1rrvlrt or ttpalr ,ooo~ to ronform: rtuonahlr 

numbtr or a11t•mpt11 

(Rl Evl'r)' mnnufocturw of eon~umrt gClod~ 11old in thi~ 11tak end for which th<· mnnufllC'lUtl'r hu• 

madt· an exprri:i; w11rran1y &hall: 

(I) Maint.11in in lhi~ ·1-latl' i.uffirirnl P.<'n'irl' and r!'pair fodli1iri: rrr,l'onahl~· t'loi:C' tr, nil 1m·n~ wlirrt· 

its con~umrr good:; ar<· &old lo carry out lhr tcrmi: of 11uch warranties or dci-ii:nnlt· and authoriu- in 

this atalc at. service and repair facilities independent repair or 1ervicc facilitie~ reai;onahly clo~<' lo all 

an·as where its coni-umer ~oods arc 1o)d to carry out thr t.enns of auch warrnnlic~. 

Ma mean~ of complyini;: with paraJm!ph (I) of this aubdivi~ion, a manufacturl'r shall I><' perrnillf·d 

to enter into warranty ~n·ice contrac\J. with indep<'ndcnt servicr and repair facilili1·i-. Tht· wnrra'nty 

service contract& may pro,·ide for a fixed achedule of rat.es to be charged for warranty tt't\'icc· or 

warranty repair work, however, thr ta~t< fixed by euch conlractll shall be in conformity with lhr 

r1·quin•ml'nt." of 11ul,dh·ision (cl of St-<-tion 1793.8. Thr rat.er- e11tablished pursuant w i;uhdi1·i1-ion (rl of 

i-irrtion 17!13.3, h<•twt>rn thC' manufltclurer and th<' lndrJ•cndcnl Bl'n-ice and repair facility, ,hull not 

1•n•rlud1· a good foith di~count which is rensonnbly relnt<'<l to rE'duccd credit and J!<'nrrul 01·<'rh1·acl 

cost factor:; nrisin~ from thP manularturcr'a pnymC'n( of warranty char~es direct to lhl· ind1·J><'nd1·nl 

l!l'n·ic<' and repair facility. Thl' v.·arranty aen·ice conlractll authoriud by this.paragraph ahall nol h1· 

execull'd to co1·er a pt'riod of time In execs~ of one year and ma · be renrwed onlv hv a M' aral.t' nrw 

contrnrt or lrll<'r of agreement brlwecn th<' rnanulartun·r an C' In epen en( ~<'n·1c-<· an rt•p:11r 

!!£ilm. 
(2) In the event of a failure to comply with paragraph (1) or thiJ 1ubdivision, be sub,iect to thr 

prov~iont of Section 1793.6. 

· 3 Make• ll\'ailuhl1• to authorized l\en·ic<' and re air facilities aufficirnt acn·ict· lit<'rntun· au<l 

rc•p urc·mr·nt purl.'- to l' t•rl tC'po iri- ur111g 11· c-xpn•i;~ wurrtint,· p<;ri . 

(h) Whrrt such aen·ice and l't'pa.ir facilitici art· maintained in thi11 alat.c and &l'n·ict· or rcv11ir of tlu­

~oodi; ia ncceuary becauae they do not conform v.·ith the applicable express warranties, 1ervk<' and 

l't'Jlair ,hall br commenced v.·ilhin a reuonable timr by th<' manufacturer or iu rcprei-rntati\'£• in lhb 

t<IJ\t(•. Unle~~ lh1· buy<'t •~<'!< In ,,,ritinJ! to thr contrary, the ~ood.• mu~l be M'n'ir<'d or rrpnirrd M• 

It' ll• C'o11form lo th1· applic1ol,h· w111T1111tir~ withir1 8(1 dny1-. lll'luy ct<U~l'<I by tondit i<•n~ br-yo11d ti,, 

tuutr .. J of 1111 m1111ufitr tutt·r or hi~ r<'prt·:<t•n\Jltini ~h1dl ~rn·1· t.o exlt·nd Lhi~ :m-<l:1) n·11uin·11..-1, t 

Whn,· such dd11) ari,-1-~, tonfonnini: Jood" ,hall h<· t.l·ndtrt-d a., 110011 a, J><•,-,-iloh folio" i1or 

tc-rminDtion of th1· rondition $:il'illJ: riir to the· dt·loy. 

(rl It f.loall 1,.. ti..- cluty of th,· buyn l<• dt·lil't·r no11ronformini: go<id,. lo l),.. n11,11ufortur,·r '1- ""n in· 

bri•I tt·p11ir foriht) wi1l,i1o thi, ,wt1·. unll•f.~. du1· tl• n ·usum of 6i2,- a ri,t w,-wl,t or 1111-ll,u;I ,,! 

blll,d,rnt·nt, or nn-th,><I of i11~llilh,ti1,1,, or nr,tun· t,f th1· nonronformitv, t,Urh cl,·I" 1·r, c-;,r.111ot r, :,- ,,:. 

111,l) 1..- IH-rompli,-1"',I gl,ould tl11 liuyn l,1· un11lolt- ti• l'ffrct rl'lur11 of no11ro11(orn,i1;r v1ot,,l· f, ,r 111.., 

or tin· nl><•H rt·ts~on~. h1· ,hi.JI notify lh1· numufotturrr or it.~ n1·un·~l at·n·itt· a11cl Tl'J>:,i, !111 iht)' "rtl.:o. 

lh1· &IJ,\t•. Wrillt-11 notic1· of nonconformity lo th1· munufucl\ltl'r or iu. 1rrvic1· 111,tl n-1,:iir forihty P.l,a!l 

con,-titult· n·tum of Ow 5:c,00,. for purpoM·:- or thii; srctio11. llpon rcn·i)'t of ~ud, nt,l i,·,· of 

no11conformity lh1· mll11ufatturt-r ahall, at ill- option, BC'n·ice or rcpnir lh<' J:<>00" at tl,t· bu~·1·r'~ 

rr1-id1•11r,·. or pirk U)' the· Rood~ for arn·icr and repair, or arTllnRc for tranFJ>Ortini: th1· 11oocl, to it,­

~l'n·it-,· u11il n·pair forihty. All l"t'liSt•nuLI<· co~ts of tnsn~porli11s: th!' goocJ,. wltt·11. µur::u1111l l<• tl..­

nh1,n, 1< l,uy1•t L, unuloli· t1.> rffocl r<'lum ahi.11 be at tlot· monufa.C'lurrr's e>.p1·11~1·. Tl,1· rt·:,, 1111:,1,!,· 

co,L• of tn.nsporlinj! nonc-onfonninJ! good!, aft.er ddivery to thc- aervict' a11d repr,ir {11rili1y ur,til 

rrlurn of th1· ~ood, to the· buyer shall bl' at the manufacturer's expensl•. 

(dJ Should th1· manulacturer or iu repreaenlati,·e in thi~ alat.e bl' unable lo een·ir1· or n:l'r.ir tl..­

J;(tKid~ to conforn, l{, the· appliC'al,1<' expri,~~ warranties aft.rr a reasonable numh1·r of all<'mJ•L'-, th,­

n,uroufnrturt·r ~l,1.Jl l'illon rt·ph,r1· tht· ~tKKl, N rc·imbun-c· lhr· buy<'r in an pnwur,t e-<jUld t.,, tlu 

purrhn.,1· vric1· JJ1>i<l by th1· buyl•r, lti;!, that amount dir1·rtly alt.ribut.ablt· to UNt· by ti,, louyn J'Titor 1,, 

the disco,·tr')' of the nonconfonnity. 

(e)(I) h ahall ht> prttum~ that a reuonable number of attempl.6 have bw·n mi.di· lo confomi a 

nrw motor vehicll· to the applicahlr txptt•~ warrantie11 if, within onr year from drlil'l'T)' t.o thi· buyc-r 

or 12,000 mib. whichr,·er OCC'ur,, fit1tt, eithrr (A) thr ume nonconformity ha.~ b{•('n suhjt·rt to rrp11ir 

four or mott lime~ by Ult manufacturer or It.a aJ;(ents and the buyer bs al le~I on<'t· d1ryrtly notifa·1I 

the manufacturer of the Med for the repair or the nonconformity, or (8) the vehirl1· ~ oul of ~n·itt­

by reason of rcvair of nonconfonnltie~ by the manufaclurt>r or lt.s aicnta for a rumuh,til't total of 

Undtrllnt Indicate• changH or addition• by amtndnanl 

24 
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C.:IVIL C.:ODE § 1793.3 

mor-1' than :10 calt•111lar days 11ince delivery of the vehicle t.o the buyer. The 3!Hlay limit shall be 
t•xl,•ndl'rl only if ri:pair.1 <'nnnot be 1,crformed due to conditions beyond lhe control of the mnnufactur• 
t>r or its 11gen!A. The huyl'r ~h:ill be rl'quired to directly notify the manufacturer pur.iuant to 
~ubparai,:raph (,\) only if the manufacturer h:i.s clearly and conapicuoudly disclosed to the buyer, with 
the warranty or the owner'• manual, the provilio111 of th!, aubdivilion and that of aubdiviaion (d), 
indu«linl( the requirement that the buyer must notify the manufacturer dire<:tly punuant to 
,1Ubparal(raph !,\l. Thi11 prl'sumption !lhall be I rebutlable presumptfon affcclinl( lhl' burden of proof 
in any action to 1•nfol'l.'c the hup.'r's ri)chts under subdi,·ision (d) and :;hall not be construcd to limit 
t hosl' ril(hL,. 

121 If a ,iu:ilific,I third party cfopute resolution process exis~. and the buyer re«ives timely 
notification in writing of the a,·ailahility of a third party Jll"l>Ct' M with a rl,•~cription or its uv,•r.1tion 
an,I ,,ff,·ct, the prt·11umption in paral(raph (I) may not be a.,~t!rtrd by the buyer until after tht! bu}w 
h:u initially rc,orkd to thl! thinl party process aa requin.-d in parnl{raph (3). !-:otific.ation or the 
a\'ailaliilily of lhe third party prucl'llS ii not timely if the buyer suCfers any prejudke ~suiting (rum 
any ,ll'lay in l{il'ing the noliricaliun. IC • qualified third party tlispute rc11olution procc~s Jo(':! not 
,•:o;igt, nr if the buyl'r is dis:1atisfa'<I with the third party decision, or if the manufacturer or its al{l"nl 
nrl(lt.'l.'ts to vromptly fulfill the knna or such third party deci:1ion, the buyer may a.~~t>rt the 
pr .. ~umplinn pro,·i,ft•d in paral(r.iph (I) in an action to enforte the buyer's righlll under 11ub<li\'ision 
!cl). The rinilinl(S and 11L-cision of the third party :1hall be admb1:1ible in ,,,•ifll•nce in the :iclion without 
furth,·r foun<lation . Any IX'rioJ of limitation of actions under any (.,Jeral or California laws with 
n·s1wct to nny pt•r.<on shall be exkmled for a p1?riod equal to the numbtr or days between the elate a 
rnmplaint ill fil,·d with n third party digpute ~:1olution process and the date of its rlcdsion ,,r thl' date 
l>t•f11re whit:h tho! manufacturer or ils Ul(ent ia required by the 1leci11ion to fulfill its terms, whkhe\·cr 
rn•ruN latl.'r. 

1:11 ,\ 1111alifa•cl third party dis11ule n•:;ulution procl.'81 shall be one that complies with th<' F,·,h•ral 
Tr:11lc <'0111111issiun':1 minimum n•1~uircmcnls for informal dispute :1,•ttlC."mt•nt pr0<:edurcs aJ lil't forth 
in the ~ommi~sion':4 r••l(ul.ttiuns at 16 Curle or Federal Rel(ulationa Pnrt 70:J; that rt>nders rkcision:1 
whit-h an.' 1,incling on the manufacturer if the buyer ek'Cts lo ac:cC."pt the decision; that prescribes a 
r1.'asonable timt! not lo exc:,-ed :JO ,lays, within which the manufacturer or its agenl.15 must Culfill the 
t,•rms o( tho~e 1IL>ci~ion11; And that each yl'ar providt.>11 lo the D11pnrtment o( Motor V,•hicles a n ·port 
11( it., annual audit l'l'•tuired by thl' £Ummission's regulations on informal dispute n·solution proc~ 
,lurt•!I. 

W For the purpo11t>11 of this aubdivi&ion the following terms have the following meanings: 
(,\) "Nonconformity" mcang a nonconfonnity which substantially impail"!I the use, ,·alue, or safety 

u( lhl.' nl'W motor ,·,•hide. 

(U) " Ne·.11 motor whidt!" means II nl'W motor vehicle which is used or bought for use primarily for 
personal, family, or houst!hold purvoses, but d0tt not inclu<le motorcycles, mot.orhomea, or oU-road 
vehicle!!. 
(Amended by St.ats.l!Jl!6, c. 547, ~ 2.) 

1986 uiuhlloa. 11; "6dc-d ,ubd (aX}), and m&dt non1ub111n1i>r lo•rr c= 
Th< 1<186 JmenJmrnl .aJJc-d r1ovuions lo tnd o( I~ dw,,n. 

'<\:ond paoaurh of ,ubd. (a)(IJ rtl,1in110 con1rac1 rtnt'fr• 

§ 1793.3. Return of nonconformlnr eon•umu rood•: nrvlce, repair, replacement or "fund; 
lnde~ndent repair or terYlce facllltlta: notice to buyer. 

If the manufai:turt!r of consumt>r goods sold in this state for which the manufacturer h~ milde an 
t.>)(presa warranty does not provide service and repair facilities within thia elate pursuant t.o 
subdivision (a) of Section 1793.2, or does not make available to authorized service and re air (acilitil.'s 
i1ervice litcrature nnd re l11cl'ment aru au 1c:1ent to e eel re t e ex ress warrant 
~ t e uyer o sue manu nclurer II noncon orming g e courae o nc:tion 
pre:imbed in either subdiviaion (a), (b), or (c), below, u follows: 

(a) Return the nonconforming consumer good.a to the ret&il seller thereof. The retail seller shall 
tlo on\! of the following: 

(l) Scn·ke or repair the nonconforming icood• to confonn lo tho applicable warranty. 
(l!) Direct the buyt-r to a reasonably doge independent repair or service facility willing to ai:ccpt 

:1l!n·i1:c ur rl'pair under this gectiun. 

A1ttrl1k1 • • • Indicate dtl1llon1 by •mendment 
26 
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' e Alfli,t#1II- UJMM14UA-l.- ~~~e 

Ch. 7 SAi.ES § 2711 

3. Dechlon, In other ,htu 
i,·,1r (ul•tr~ ju,li.-i~l rn11Htrur(iu11~ 11( thn 

Uniform l'n111111rr<'i11I ('oJo b,. thn N1urt~ 

n( nth<'t n•loptini. •l:il••• • ~••r :--ot•·• of Jf,-. 
,·1,-i,,no( ttwl,·r oe,•, ·tit-s1:? ·••710 1·ui(11rt11 r.:,w.11 
,\11nnt:1C,·•I - ( ·ui(urn, f •ouunr•rl'inl t'otl1~. 

lltl\ <'t i• lhl,I,, lo .,,l(rr for •lornitn 
nnil ·,.,,, ,,..,._._;.,11 .,.J toy rdu•al I•> tn\\11 

;1,,Ji,·rrr, •'11irh I• thl! ,MTrrrnNl 11ct1H.-n 

tlui r•onlrnd prirc, nn,1 uun rl'nlixNI ti, 
•11lc nt th<! nrnrr,t ninrlt.-t, ,.-lorrc, """"r 

i~ r,•:111)' n1ul ,.,lli11ir 1.-, ,lrliv,•r i;,11ul~ 

nn,I. n(t,·r t r qo .. ,t, loll)'<'t ., ..... nnt "ii l,in 

n rrn••in~lolc rimr tnkr ,l,·li•·•·r1, 'l'rillini: 

v. HaITnelc (1!1~,I) -11 l'o. ll,·1,Co. H. 

§ 2711. Buyrr's H<'mrtllC'!t In General; Iluy<'r'!t St•rurlty lukr<'.,t 

In IC<-jcctcd Gootl~. (1) Where the seller fails to make delivery or 

rcpu<liat('s or th~ buyN' t·ightfully rejects or justifiably revokes ac­

<.'t.1{)tance then with r<'spcct to any goods involwd, and with respect to 

the whoh• if tlw hr1'ach got•s lo the whole rontrad (Section 2612) 1 the 

huyi•1· may caned and whetlll'I' 01· not ht~ has clone ,o may in addition to 

r~-cowring so much of the price as has been paid 

(a) ''Cowr" anct ha\'e damag<'s llllckr the n<'xt s<'Ction as to all 

the gn()(ls affel'led whclhc1· or not they ha\'e been itltmlificd to the 

con I rad; or 

(h) Ilt't'o\'l'l' ilan,agt'S for nondcliwl'y as provided in this divi­

sion (!->cl'lion :.!713). 
(2) \\'here the seller falls to deli\'cr or repudiates the buyer may 

also 

(a) If the Roods have been ld"ntified recover lh<'m as provided in 

this divLc;ion (Sc-ctlon 2502) i or 

( b) In n proper case obta In spcci fie performance or rcplevy the 

goods as provided In this division (Section 2716). 

(3) On l'ightCul rejection or justifiable revocation of acceptance 

n buyt•r has a security Interest in goods In his posSf.'ssion or control !ot· 

any payments made on their price and any expenses reasonably in­

cura·"d In th"it' Inspection, receipt, transportation, care nnd custody 

and may hold such goods and resell thl'm In like manner as an ng­

grieved selle1· (Section 2706.). (Stats,1!)63, c. 819, § 2711.) 

Cnllfornin Code Comment 

lly Ju/111 A. llv/111 wid Ch 11rl,-.i J. II' :; ·,1111.:1 

Prior Cutlfornln f.nw 

l. This indl'X !!Cclion o! buycr':i 

rt•mcdil'/1 hn!I no countc'rpnrt in the 
Uniform Sale!! Act (former Civil 

Code §§ 1721-1800). 

dnct,•r the Uniform SalC'!I Act the 
l1a=-tk n•n11•dil'!I available to the buy-

er for brt-:i<'h o! wnrr:inty we1·c 
Ji:;ted in forrr:~r Ch·il Code § 1789 
( rccoupmcnt, ,!.:.magc:1 or rcscisRion 

at the burcr'.; ~'.edion) nnd former 

Civil Code § 1736 (action for con-• 
vcrtinl!' or de..:1:ning), § 1787 (nc-. 

tion for failure :0 deli\'t-r KOQcls) nnd, 
§ 1788 ( ~pee(:.~ pl•rform:rnce). .-

615 
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Ch. 7 SALES § 2712 

Mil to un,lrrinin<' l,11_1·,· r'• li:il,,lity. llnr:wk 

v. U. H. (!.'.,\.Or. l!" ►ll :Iii 1-'.:.',I cilO. 

Jn :,,•1io11 l,y ph "li•• , 1:un19:n,: , ·1•l tlf1:11t)". 

n, 1,u.n •r, :1~:1111 .. t tJ1:i , · lii11r ry rnau11(;11•111r,, r, 

n1 -c, •ll,•r. tu r•·~•·in,I ,.,int rnrt (ur :c:11..., uf 

n11l11tll!l l i1• t11uf,l111~ ,,, ..... (or 111hc n 1p,e, , . , .,. 

1l,·n,·r. 1·1t11q1,·ll,·,I •·••n•·lu""iun that rnau11 (11c:• 

lrrr ,· r li!1• l (.ul,,J In rnrt k~ th" jtt•"" nun• 

1•11·r, ·i:11Jy up,·r ,t.!,•. :1 4 r• •111ir, ,, ••r a J, ,,i,• 

l••rrn ,.f 1la,1 n•Ulr., , c. \\*J,.-.•:1t1;: :O:r:11upiui,: 

t •••· , ._ Uir1f,IMt1> :,,;,,-,,l 1-'un11,lry ,\; )l,1,·h. 

I',,. (f' .• \ . l':l.l!l.'1il ·~1:, I·':.',( j;,:.'. 

l11 a•·liuu (,.r (,r.· a,•:1 o( ,·uutr:i.-t (or fail• 

on, ,,t ,J,-(. uil.111t a.• ,J,.fl\ rt ~u111I~ urd,· r•·•I. 

ornl m·l,lr lire. W/IJI ('f)m11rt•nt to •how thnt 

r ontrnct wn• not to brN>me dfc<'tiYe 11n1il 

r1 m inimurn or,lcr hn,I lx-rn rf'<'1'i n<I. \Vin• 

1-:11 l'l:i•II•"· rn,-. , .. ~lu1wrn1 l'ln,tir ~Qr• 

11urnli11n ( 11):'"~I) IJ lln~e .. \pp.~>c-c. ~. 

18. -- Quotlon, for Jury 

Q1trHllnn whr th•r l,uyrra of \l\"11lk -in re• 

fr•.:••rn1i1111 1•l1:1111h,· r 11111l,•r ,-on•litin1111l ,nl•• 

1· ,1111 ra,·t ,.,,,r.-i",.,t ri;:l.t to rr,,"ln,l <="n• 

I r :H·I (ur l,r,·ad1 nf wnrr:11111 within r r :\• 

, .. 1111l,l~ limo ""• (,,r ;11r1. t'hn111in v. 

Jl,,~Hirc & f'o. (l,y.l\Jli:.!) :;tH S.W.:!,I :..'0-1. 

§ 2712. "Cowr"; lluyn'it Procurf'mcnt of Substitute Goods. 

( l) After a b1wH:h within the preceding section the buyer may "cov­

l'I'" hy mal<in~ in ~oo<l f:dth and without unreasonable delay any rea­

sonalilt~ fllll"<'h:1 s1) of or contract to purchase goods in substitution for 

lhos1? due from lhe ~1'11<'1'. 

(:.!l The huy1•1· may n·cow1· from the sl'!k•t· ns damages the dlf­

fp1·1•11c1i IH'l\w,•n the cost of cowr nncl the contract price together with 

any inddental or t.:ollSl'<illt'ntial damages as hereinafter defined 

( S,•ct ion 271:; J, but kss l'Xf>l'nscs savl'd in consequence ot the seller's 

IJn•aeh. 

en Failure of the buyer to cff ect cover within this section docs 

not l>m· him from any othC'r remedy. (Stats.19631 c. 819, § 2712.) 

California Code Comment 

/ly Ju/111 :\. 110/111 <11tcl Chnrlr'S J. U'illianu 

Prior C111iforni11 J.nw 

1. 1'hi:1 !-ll•d io n has no :.lntulory 

n•t111l,·rpart in prior Californin law. 

2. S11h1livisi11n I I) inlrodun•:1 the 

!,·rm k11ow11 a ,i '\•ov,·r". The con­

q•pl of l·o,·1•r has Ln•II n·n•1nlizl'tl hy 

( ·atifor11ia l'ollrls. <'oall':I v. Lake 

Vic\v Oil :1111.I lklinini:r Co., 20 Cal. 

App.211 113, ()ti P .2tl -IG:l ( 1!l:l7) ; 

Oln•sc \'. D,l\"i:1, 12-1 Cal.:\pp.2d Ci8, 

2ti8 P .2tl 175 ( I 95-1 l. 

3. Sub11ivi:1ion (2) chnlll(l'/1 the 

nwasttrc of dama~,•:1 u11rl,•r the Uni• 

form ~:tll·:I .-\d. Fornwr Civil Code 

~ i1!li1_:I) 1•.~lahli.~he,I the mrasuni 

of 1lamal{l':I in thl' ahsl'lll'e o( drcum• 

s tances 11howing n grenter nmount 

Ml "the difference between the con• 

trnct price nnd the market or cur­

l'cllt price of the goods nt the time 

or times when they ought to have 

hecn 1ll-lin•n•1l, or, if no time wns 

flxl•d, lh<'n nt the time o( the rcru~al 

to deliver." Howc\·er, the court in 

Contes v; Lnke View Oil & Refining 

Co., 20 Cnl.App.2d 113, 117, 136 P .2d 

4t3:3, 4G6 ( Hl37) ndded the concept 

ot cover to this meas ure by stating: 
11 where a seller agrees 

to sell n buyer nn article which 

h11:1 110 e:1tabli:1hcd market value 

nnd the ~i!'lll'r breachell his COil· 

truct to sell and deli\'er, lh~ buy-
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Ch. 7 SALES § 2713 

t nic.-t prk o ot tilter d,Cr.n,lnnt nrre~I to 
mnka nn,t mnrkd Ynh1~ or flltcr or ,,une 
i:rn r rn l t n11• nn,1 ro11.1,i1y. ~lonnd 1·. T11r• 

11rr ( l!l 10) ~~ l'.:!,J j,·.:;, :17 C . . \ .:.!tl 08. 

l··or hrr.vh o f •'flllt r:1,·1 M ,1.-lil'r r i:nQ<b, 

l» l )' ••r •~111t.J r r •'Ol"N ,l,tT,·r,•nr,i hc•lwrrn 

11~rrrcl 11rir c :incl 11111rkrt vnhll' o( ,ion.i~, 

o u l, ... ._ Int} rr r1 11thl t1t1t , 11ppl~· l,itu ,crll. in 

\\ hi.-1, 1•Y1·n( 1n,·:1,11rr u ( 1).1111:1.:•· " \t :l:if 1\d ll • 

nl lu -t<11 ,.,, , tain,,,I l,y 1,·a-.110 o( '""" ol :ul• 

\ nr11·◄" or profit 1 hruu a,:h a ;.: rrc•u1,•11f III run,le 

111 r,·li:111,·o 11(11111 (11llill111,·lll 11( N1•1lr r'M C'<I II• 

lr11.-t. l'ual •·~ 1·. J.:1 k,• \'1,•w Oil,(: l11•1!11i11i; 

l',1, l l!l::i) Ill} l'.:.!,J -11::I. :_!1) t' .. \ .:.!,l 11:1. 

\\"lwr,• •,u•1l•· r hr••~,,·11•·" n11tlr.1•• f t,, fl•·liH"r 

:trl i,·Jt• l,a, in:.: 110 1· , l :11,li·-h •·•l tun r k,·t ,a1'1,•. 

Lu~,· r 111;1)" l•t1rt· lr:1,~ , iu11l:1 r :tr1 1d1• nr r,•.1 • 

, ♦ 111 :1',I,• ,ut,,1 i111t,1
1 

:tu,I ,hlT,· r.•11,·t• lw tw,•1•11 

,·,,uc r .tt·t 11 ri,·,1 a u,I r, :1, 1111 :1ht,• eu :1rk•· I , :,lu~ 

.-( -.,1t ... 1.1ut,• 1mr,·h:1 .. ,·,1 i,1 ul , :tl11f' in {11r• 

11 : .. 11111;.: H1• ;i .. ur,1 o( ,la ,n:11:,·1 : l,ut, wl1,•n '! 

l,u ,,• r , ·.1uu,,t u l,r.1.11 .. j1ru l:lr nrf i ,·I•• ur r r n• 

"' " ~1al.l,• ·-• al ,·, t itnli•, !,,,,,. uC pr,,Jil,. i"I ju--.t 

,·l,·:a, Ill in a r! :11, , .. ,n , 111 ° 11( , ,( ,l.u11:1~, "· 1,1. 

t . u•l--r ( . l \' J ' . ~, ::::o, . =~::;, I. I t:,• ltl • ·:t ... \He' 

u ( ,1 ·1•11 ,.; , .. (nt hr,·:11,. u( t •unl r:1,·t ru :,C t•U 

p,• r -.. ,n:,h _,. i-.c ch,• ,. , ,., ... ... iC :1t1)-. o( l lu• 

,:111111 u( tho IHol"'f l )' t•> l111y ,•r U\' 1•r th~ 

:i rn .. uut ,, l iid1 \H111l,t 11:n ,, 1..-,·n 1lt1t• tl1•1 

·•1•ll1·r u 111l1•r lh•: , unt r ·1i·t i( It la:ul lw,•11 

(nlti!l,·, I. a rul i11 c·,t11n ·1t iu5: 1r411,·h t l:11ua .:1•,c 

clu• \ a:11e 11( 1t1~ ptup,•rly to clw liu,-,•r ii 
,l,·,·111,•11 the 11ri•·•• t,,r 11 ld.-11 l1 r 111ii: l11 11111<' 

l11,11i:l1t nn •·•111i,al,·11t 11,in;: in 1111· 111,1rkrt 

11,·,1r,••1 10 11111 pla, " w l..- r,• ti,.- 11r•'l"'r1y 

nn.:hl td h :n·,, l1t·•·II p :t( In lil"I •••• .. ~•· .. ,iott. 

~ - L . ,1,,n,·-c ,\: l'n. v. Buu,t ( Ht::;) :.!Ii I•. 
7:!,·,. l!H t!. ;,:ii . 

\ ' n,IPr «'i,·.<'. §§ :-:::ci•l. ::::n~. :,,,. lo ,Jmn• 

n.:,·:ic (u r ltrr:1,·h o( c• •Hl ra •·t, n t11I ic•·•·lion 

:1:1;, I. pro1·iili111t 1hnt tho , nluo or prop,·rty 

lo n bn,·,·t o r owurr, ,J.·pri,·,••t uf ii-. 110 ... .,..- ,c . 
1<ion. 1, tho pr ii-1' nt whic•h he 111ii:lit 1111\·•l 

lhu1;:l1t ,m 1·1111 irnli·nt t lii11i: in Iii•• 111:irk•·t, 

in ln1) •·t' M ndiun (ur ., ,,U,· r":-4 r••(u~:,t In cl••· 

liv.-r, in whil'l1 1,hi111i!f ,li,I 1101 111!,•i:1• 1l111t 

1110 1:""''" l,0111:ht , •uulil 1111t 111• p11r.-li:1«•1I in 

rh,• up1•n tnarlc,•t• h-:i .-.u1J,I t1ot rt•,·u\·•" r tlu~ 

11111•H111t of prulila lns l 1,y lii111 tlir1111i:h Kn•·h 

,ld11ult. nn11"h Drn1. & ('o. v. J ,nc1 .. 1n 
i'ootl Co. (1022) :..'07 l'. 410, 07 C.A. 370. 

4. Decl1lon1 In other tlatu 
~·or (u111 M! j11,1irinl rnn•t r11r 1lnn1 of tho 

t.:11iform C,'nrnnil'rri11l f'11•lt1 hy thc ro11rt 4 of 

other n,ln111h11t ~Int<'~, ~"" :-,'111"~ or ll<'<'I· 
, Iona 11n,lrr •r ,·liun :?- it:? t "nifnrm I .mu 
.\111111t a 1,·,J .. i ' ui (o rin f 'umtn ~r ,·i:11 ( 'tttlt". 

,\ pbi111itT, OIi ,a1i,(.1,·l1ory pru11r, i~ rn• 

l ill,~I lo ,la11i:1~,•~ (or l,r,·:1<'11 u( ro ut r :1<'I in 

n111ouut of 1Jitf.-r,•1wc , ... ,w,, •. " ft~ 41t"'t) \'1• r ·
1 

111111 ,l.-(,·11•l:111t'• l'rii·.- 10 it 111,,l,•r 1,r.-,wli,·,J 

, ·ontrtwl. \\'illn•,I ('I), 1•. \\' ,•~1111ur-·la11,I 

~l,,1,11 ~Hi:. 1'11. (ll.l'.l'n.1111::?I :.!110 l•'.:0:11pp. 

.-,n. 
\\"l111 n• hu., ,•r:t n ( 1,rh :,t,• 11u"' lin,, \\ ,•r•• in• 

,Ju,·,·,t to 1u1rd1:1 .,_,, , ,11111• ,to,, h► ,,·ll••r-.' 111a • 

t,•ri;1I 11,;"'lrc·1•r•· ... •11lati .. n.,, iu,·111,liug r ,·pre~• 

" 'll t :'\liuu ,,c :u, t,, tl11• ,.,.1111ht i110 n ( 111 1..; ,•◄ 1 
1,up-.r,c w,•rl', ht i1!,·,J tn tn u, ,·r c•,, ,;1 u( 1a.·\\' 

1,11-.,•1 \\ l1i1•h rl1•·~· l,a,I t•> 1111r .-l 1:1'h? l11••·:tu·:•? 

l,1p,·"' ·· •tJ•ttli,·,1 l1y ·"'•·ll•·r" w••r•• 11ot i11 u"'• 

:il,lt• t ol'• l•I i11n a "I r•·1.r,·" ·Ut•·•I. ~r., , •r'f \'. 

lt 11l,i11 ( 1:1m1 I•~• ,\ .:!,I ,·,; ,!I, :::1:1 I 'a . ;:,,·:. 

Wlw r,• , ,,Jl,•r (.iil"I In 1,1 ,J;,, s, ·h , ,Iulo ,I 

,1,•h\ Pri,·-c "' ,..tun,, 11 11,l,•r ' ""' r .i.·r Jtru\ i•I• 
iu~ ll1at i ( "'w·h ,l,·Ji,·,·ri,--c \\•·h· 1111( 1u :uf1! 

lu1p•r ,·uul,I 1u1r, ·l.:1•u• iu t i,,• t,p,·11 111:, rk,·r. 

1.u) c•r r uul,1 1t11t r,•1·n,,•r (,1r . ... .., 1 11( i,111• 

1·t111ipw 1•1tf, ta1u, r. ~u ppli•·"'• u llj, ·,, , ., •• rl..-:nl 

:ewt utllt'r ,Hr,·,·t ,•,su-11.;,•, ,h1t1 lt> ,,-11,· r'~ 

,1,·l:iy in ,l,h•1•i11~. <ialt 1·. ~,-al,n:ir,t 1•,11.-1 . 

1'11, 11t1:.11 Jo\ .\.:.!,I j;,:.?, a;:; l';1 , 111:1. 

\\·1wr11 1111.rt• r r,•xt' r \"1•11 r i;.:ht tu tuu,·l,a-;~ 

•lo ne 1•l•1·wl"·rc I( • •·11,•r (:din( l •> 1o1,·,·I 

Xlfft'tfi, .. l ,J,,Ji\ ••ry :w h1•,h1l,1 , 1,uy,•r n•ttl,I r1•• 

nin•r {or tlt t• irwr,·a 'i,• iu p r i•·•~ pa l,I ( o r tin• 

~11111,• 1111r•·h:1~1•1I in 11:o oi,1·11 11mr!;,•1 Uf>un 

M·ll,· r'• (uilurc to ,1.-lil·,·r I i1111•lr, 1,1. 

On n w:1 rr.1111y of ,11i1 :1l,ili ry, 111,•a•ur" of 

,l:111111.:,·• wns J.,,,i tlir,•,·t ly 111111 1111 l11r11lly r<'• 

••1lti11i: in onlinnry l"ollr~•• o( 1•1·,•111• from 

11i~ l,r,•:wh of 1nirni11ty, whh·h '"'111,1 in• 
"111•1<' 1lio ,.,,.,t of 1,ur,·l,a,ini: nu,I i11,111!li11c 

1111illl mrn•11ri11g 1111 lo 1111! •111•,·ili'"11 iu111. 

,111!111 .\ . ( '1111111·11)' t 'n, \'. llo tT111:111 ( 1!1;11l) 4 
l'n.D. ,f.. <.:.:.!II :.!l:l, il ~lu111i;. :1:,:1. 

§ 2713. Buyer•s Damagee for Non-Detlvery or RepudlBtlon, 

(1) Subject to the provisions ot this division with respect to proof ot 

market price (Section 2723), the measure of damages for nondelivery 

ot· repudiation by the seller is the diffel'ence between the market price 

at the time when the buyer learned ot the breach and the contract 

price together wi.th nny lncidcntnl and cons('Quenlial damages pro­

vided In this division (Section 2715), but 1css expense's saved in con­

S<'QUencc of the sellet·'s breach. 
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§ 2713 COMl\1EHCIAL CODE Dh-, 2 

(2) Mnrk('l pri('(' ls to be dckrmlned as of tht' p]nc(' fo1· tender or, 
In cases of rcj('ction aft('r arrirnl or revocation of ncr('plance>, ns of the 
pince of arri\'nl. (Slnts.19G3, c. 819, ~ 2713.) 

Cnlilornin Code Comment 

By John A. Bohn and Charles J. Williams 

Prior Califomln Lnw 

1. This erction modifir!I prior 
&t.alulory Cnlifornin lnw. Form<'r 
Civil Cod<' § 1787(3) provided thnt 
the mNisure of dnrnnE:rs would or­
dinnrily · be the difference bctwern 
the contrnct price and th<' mntk<'t 
price at the time when the ~oodi< 
ought to have brcn drlittcrrd, or, 
U no time was fixed, then nt the 
time of the rcfuiinl to drliver. Es­
krw , .. Cnlifornin Fruit Exrhnnv<·, 
203 Cnl. 257, 2G3 Pnr. 804 (1021,) , 

Subdi\'li-ion (1) of thii- srdion ap­
plies thr mnrkrt price nt the timr 
when thr buyrr lrnrns of the brench. 

2. Thl· fixi11J: of mnrkl'I Jltic<· ir, 
subdi\'h:io11 ( 2 ) ndds 11c·w l1111ru:1j.'1· 

to Cnlifornin ~tatutory law but is in 
accord with the general dnmngc pro­
\'ision in Civil Code § 8364 thnt 
providrs, "In t>stimnting dnmnges 
. . . , the value of properly, to a 
buyt>r . , deprived of its 
posses!lion, is deemed to be the price 
al which he might hnve bought an 
equivalent thing in the mnrkct near­
est to the place where the property 
OUfhl to hn\'e bern put into his pos­
e<•s~ion • . . !' 

Changl'R from U.C.C. (1962 Official 
Text) 

3. This is Mdion 2- 713 of the 
Onidal Tt·xl without ch11nE:c, 

Uniform C'ommr rd11l foch- C'ommrnt 

J>rlur l ' niform Slalulory l'ro,if.don : 
St-eliClll G?(:1 1, l' t1 ifC1rm Sal<·:: Al'!. 

PurpoRe!4 of Chong<'t1: To dnrify 
thr formrr rul<· 110 thnl: 

1. Thl' F!•l11·rul ba!-1•li11c· 11cloph·d 
in this ec•rtion ui:ri- n11 a ynrd:ilit-k 
the m11rht in which th1· bu~·rr would 
ha\'e obtained co,·rr hnd hr eou~ht 
thnt rdid. So thr plnrc• for mN•!<· 
urins: dam:1~·1·~ i1: tl1 l· plnn· of tc-11ch-r 
(or thr p)11c-l· of 11rriv11I if thr goocls 
are rejected or their accrpt.ancc h i 
re\'ohd ofter rrnching their dcstinn­
tion) and tht· crucinl timr is the timr 
at which the buyer learns of the 
breach. 

2. 'l'h1· markd or curn•nt pritr 
t" ht U!<l'd i11 comp11ri son with thr 
conlnar l J•rire unch·r thi!- flrc·tion is 
thl· J•tit t· for 1wous of the· t111nw kincl 
n11cl in lhl' 111tnll' brnnth of trndc. 

3. Wh1·11 tlar currrnt market 
prier unckr this IH·ction is diOic·ult 
to pron th<· 11rction on drtrrmlnntion 
nncl proof of m11rk<·t price is n,·,iil­
nblc· to J)(·rmit a 11howins: of n com­
Jll1r11blt· m11rht J> ric·<· or, wht·r<· no 
markl-1 1,riC'I· i~ nrn ihil,1<·, t\'i cl l•nrc· of 
1-l'CII a:,11· J1rkt·!- i~ p roprr. Where 
thr unn\'nilnbllity of n mnrket price 
fg cnu111·d b~· a &cnrdty of roods of 
.thr typr in\'olvrd, n srood Clise is 
norm111ly mnclt• for apl.-cific pcrlonn­
ance undrr this Article. Such eearc• 
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Ch. 1 SALES § 2714 

ln,c 111111• mrn,urin,: 1111 In thr •(lr rlnr ll• 

l ion•. ·'"'"' ., . ('u1111•·II,· ('o, , ·. 11 .. rrrnnn 

11:1;"1) ,a J'n.lJ. ,<.. 1 ·.:M ::?13, il ~!011111, 

::.·,:t 

23. - - Doftnu, 
\\'h.-re l<'ltrr~ fntm r,f l1n•I• of ('<)ntrnct 

to lm1 1mp<'r, .-wn n••11mint that l>urer 

1 .. IJ •~ll"f tl1 r1 t If •rllH diJ not ~ign 

1•·11••1', l\'hi,·h 1•ro1·l,lr,I lhnt l111yrr \TIU 

•·Ul tll,·11 to an nl!u\\arw~. tli:1t l,11yt· r ntt•I 

•-o•ll,·r ,·,,111,1 1,,,1 •lo '""i11<'•• au,I <urthrr 

1l111t ~•·11,•r \\11111,l 1111t ,l,i nn7 1111,in<'•~ In 

:i111llh .\frl,·n !JIit, it -,•lier wo11lil ,·omwn• 

~ntn l,117rr, l111r<'r w1111lol lntrrrNlo In Krll• 

rr'• t,,.f,nlt, Mlnti•111r11t ,li,I not m11"1i111to 11 

, nliJ ,J.,r,•n•o tu L11y.:r'• n<:t iu11 un contrnct 

fnr th~ nllnw:111.-.. nn tl1ror1 of ,lurr••· 

1:,1111111.-,I 'f:1p ,:• ( 1~1'\'l l.i1nitr,I v. )tiller 

(11.t.'.l'n.111:;i) J.;,; J:' .Su1•11. :;1;7, 

:14 , -- Countercl3f111 

:-,•ll.-r of 1•:1 11r r, who wn• 11n,.·illin,e t•> 

nncl lrn,1 c-o11,i,t 1•111l.r foil,·,I In •uppl7 1,nr• 

~, with pnprr 1111,lr r II rnntrn~t ,.-ltlr h 

rn11fir111<'J nl1,1w/\11<'1) to l,uyrr nf f,.~19, 
wn• 11•1t r nlitlr,I 111 rmint,•r,·lnim for nl• 

l,·~··•I ,,,_, .. , ,,, .. ,;, 1 "" \\'Wll•I lt:\\'f' 11111,I~ 

uu,l,· r t It~ , •uttC r :1,·t in 1111) •• ,•. , 11it ,,,r 
nltuwntl" lt uu ,J.,r n o1 t r:t•·t , ... in1•tt (ailuro 

lo MIIJll>IT ,:110,I~ :1111o11111tr,I ,., I\ •11l,-1:111tlnl 

failuro ot p r r(or111:111rt1 o( r .. ntrn,·t . <111111 • 

11,,,,1 'l'nw• ( 1~r\'1 l .i111 i1,·,I , •• ~l ill,•r (IH'. 

l'n. fll:',i) 1;.:; l•'.:0:111'1', :..~i7. 

§ 2714, Buyer's DnmnJ;('S tor Ilrl'n<'h In Rl'gnrd to ,\('('r11frd 

Hood~. (1) Whl'ro the buyer has accepted goods and given notifica­

tion (subdivision (3) of Sl'ctlon 2607) he may l'<.'<'ovc1· as damages for 

any nonconCo1·mity of ll•nder the loss l"csulling in the ordinary course 

of C\.'l'nts from the sl'ller's breach as dctcrmilw<l in any manne1· which 

is rcaso1wblc.• 

(2) The measurc of clamnges for br<'ach or wnrranly is the clit­

fcr<'ncc at the time and place or acceptance IJctwccn the value of the 

gootls aCCt'pll'd and the vnluc they would have had if they hnd be-en as 

wnrrantcd, unl<'ss spL'C'inl circumstances show proximate damages of 

a different amount. 

(3) In a proper case any lncldcntnl and consequential damages 

under the next section may also be recovered. (Stats.1003, c. 819, § 

2714.) 
Cnlltornla Code Comment 

Bv John A. Bohn and Charlca J. William.! 

Prior Cnlltornln I.ow 

1. Sub<livl:iion (1) Is In accord 

with that part oC form<.'r Ci\•il Code 

§ 1709 whkh provided thnt in the 

ab~ence o( exprt•s:1 or implil•d ngrcc• 

mcnt ncccptnnco docs uot bar nn 

nction for tlamngcs for breach. Sub­

division (1) is nlso consistent with 

former Civil Code § 1789(1) (n) 

which provided the remedy ot re­

coupment for breach of warra nty, 

nnd § 1789(0) which pro,·ic.lcd the 

nll'a:iurc of damai c:1 for breach of 

w:1rranty. 

2. The measure of dnmngNI {or 

tho scllcr':1 brcnch of warranty in 

:iubtli\·i:iion (2) Is similar to form­

er Civil Colic § 1789(7) which pro­

vided that los:1 due to brc:11.:h of wnr­

a-nnty of quality was or<linal'ily the 

difference between the value of the 

goods nt the time or t.lcli\'cry and the 

value they woul<l hnvc had if they 

hnd met the wnrrnnty. However, 

11ubdivision (2) is broadl•r bt'cnu:;c 

it npplics to brt'nch or any wnrrnnty 

while Sl-ction 1789(7) npplit'd only to 

the warrnnty of quality. 
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Ch. 7 SALES § 2715 

11•1111!,,. r nf ,J,.(,,,·1i,·n t11l,r~ •nl,1, •l1nwin,; 

,l,·(,·r l • ••llli,·ir111 I)· 111:11 ••rinl lt) ,ii1·0 ln1ynr 

rii;l,t to t rrnt r nnt rn,·t QJI btM<'l1c1l, Rhow• 
ini: ,i..,t n111 l,-c hn,I h,•rn i::iHn with rr11p~t 
tu :ill,·~rol l,rr.1..J, within :to 11:t)'R nlt~r ,In• 
Iii rry n• rr•111irc·•I !ty r,1111 rn,·t or within 
r r:,rnn.,1,lc lilltl\ n,i r, 'l•Jlrr,I ,.,. •l n l11(I', or 

uf '""" ,ni: th:it 1•:i.11n,•11t11 wrro rnn,lo In 
,. ,,.,;-. I )'Or.ony l•:•111i1t111r 11t t 'n, V, 11. S. 
1:,,1,l,rr I',,, IP.f ' '.\ln••. l!Mll) JllO l-'.i-:111•11, 

•1:.:71 :t!hna,·•I ::cf.! F .:.!,I iii, 

41. -- Pl,~dlng 
I 'u1111,bi11t of l,11y.-r ot hn111n Jl••n111111,·nt 

J•rr11.1r.11io n ■rrlcint rrc'<>nirt (r>1hl 111111111 • 

(:1,· turrr for nll,•i:r,I hrrnch of wnrrnnty 
""• ,, .. , ,J .. (,·d i1o1 l1o•r:111•n of (nihirn to nl, 
I,·;:~ 11,nt 11u1 i,·,• .,( l,r,•a.-1, uC wnrnmty hn•I 
l11•,·n i:n •·n 111 1n:ua11(:tf'lUr<'r, wht'rll n1ur,, 

,p,·,·itic ~,:11,•mrnt .huwc,l 11,nt 111111111(11~• 

t,,r,•r ":11 ""' ••·llrr :tn,I tltnt 11,·llcr wn,i 
ll••t 1•.Hl.1', f111,l,•r111:111 \', \\':,rn,•r•I ~1111lwrt 
l 'l, .1n11:i• ,·1t1i,·.1I 1'11, t 1!11,:.!) ISi ,\.:.!,I 11:1, 
!..':l t •••t1n .:i-:,1p. Jl•t 

\\"d••, \\ 1,,l ,u~• .1iu,-,r i11j1td•·1 ,, lll'n ft,,h. 
1=.:J,t ,t ,,r:1;!11 f,.,n,·rx ,.,,,l,Hl1•,t in lwr 

I, 111,! .. . "t1 u .. r r•·•1•1ir.·1I at 1•h·a,li11;.: ,d:n;,, 
,., ,·l• ,· t l,,·t , .. , ... u :111 :1•·'i"u in :1,,0111t1"it f,>r 

ltr~:1..i, .,( w:irra111y t.r 111:1 1111f:wt11r,•r 1111,I 
1tll1rr"1 :u11l n tr•·"' p:1,; "'uit (ur 11•·i:l i,:,-n1"() 

:11,,::\i11"'t 1tl:1u•1f.11·111r••r :iu,I 11tl11·r-i•. C "1111• 

11111,:l,:1111 ,·. ,J., .,· pl, I f,.rn,, I '11111p:111y t l:1til} 
1;1.1 .\.:!,I 1:1--. l•Mj l':1, I. 

romp! ,int n;::1i11•t 11,l,lilion:il ,lr(,,11,l,rnt 
In !tr,·n,·h of \\:irr:tllly 11,·1in11 ,cl,11111,I ~lalo 

wlJd}wt tlu• w:1rr:u11y ,,11:ic 1•.:11r.•.,, .. or im• 

t•li,•,r, an,I. il ,•,i,r, • ..,.,.. wlu·llt••r it w:11-1 ural 
••r wrifl,·n. •: ruH' \'. Yurk t ',1111,t \" f : :Ht 

«•,,. t l!llil I :::1 P.1.1), t.X ( ',~.t :1:!:.?, -;;-; Yotk 
;:,, 

C •uru1,11i11t n;.:ai11!<Ct n,Mitinuul •h•f,,,u)uut 
In l,r,·:1.-!1 11( w:1rr:11tt ,. rwliun thnt n l'llh-o 
•·,,: r:wL.,·,11 lnuL. ,·, (ru,-iun·•I, or l'l\llh., 0111,rt 

or •rp.,r,it, ,I ,,r l,rnli11 or ,Jl.lntei:r:ite,I'' 
wn11 tuo rn;:,,,. nn,l in,lrlinito to infortn ,I¢• 

(en,tnnt Yt·hrrrin liG wu n1tc,c,J11 nr1ll • 
, .,nt. I,I, 

llnyrr• 1.-rr~ n<>t rro111irr,I to rc~t ri<"t 
tl1,•ir .-ounterrlaini lo 11 1,rnting unit wl,i.-h 

\\·n• of 1h.- .:1nit1 nnlul"Cl or •imilnr In nn• 
t11ro to thn 1111it 1,lnin1ift rnntrnrtr,I lo 
••·II, nn,I " ' "ti! 11t1l rr•111lrrtl lo •linw tlant 
11,r 1111il 11,, ,. inr,·n,1,·,I tr: in •l,ill wn1 thn 

••nlr 111iq "l,;,.1, ""111,1 11ro11o•rly heat 11 ... lr 

pr,•mi•r •: rn11.,, , :i ll lhry wrro rr•tlli r~,I 
to nllr,:o ,..,.. tl,;,t tho r111e·n•••• wlakh tl,r y 
w1111l,I inrnr n~ n ,~•n••~111,•11r<! of 11lnlntifT'• 
Lrrnrh \\'rro 1l111<1! ,...1,;,.1i w••ro t<"nN111111hly 
11r1·r,-:1ty I•> ol,1nin thn rr,nlr• 1:11:1rnn1,•r,I 
li.r 11lni111ilT•. ,.,,,.,,,,lty I'. 11 .. rr111n11 ( in:;111 
·I l':i .11. ,1,; 1'.:!,I ::1:1, ii '.\f.,nri:, :t:,:I. 

fl:uu:1..;1•1 (or l,r1•;11•h o( warranty nrr 

x11tlkir11tly all•·i:•·•l on n 1·11111pl:1i11t \\'hrn ii 
hlal•·-~ in , tT,·,·t 11cc , :1!11,1 o( rhr. nrti.-lr a.• 
:1,·,·,•111,·,I :111,I 1h,, ,:ilu~ It wnul,I l,n1·n l,,i,I 

it it ha•I 1,.,,-n :11 ,, :1rr:11111•, t . ~ulutnun ,\:. 
:-: .. n 1•. 'l'l1u1:1:u I 1:1;,,;i l,'i 1':t. l.11T.,L. ll,·r.: . 
::t~t. 

.\ 1,u.\ •·r t:ny pr••\,, ~•·1..-r·11 ,l:11n:1i:1•'4 { .. r 
n. l1r,·:,,·l1 o( \\ :, rr:1111 .,·. ,, lu•r•• -.11p111•rf •·•1 I,}. 
tltr 1•h··••lill:;"f, t·\•·n tfi, ,n:.:1& h1• 1,a-. 1•lt•:1 ,f.·,J 
ao,I :,tr,·mpt,-,1 l•) 1,ro\ tl ,., ,._.,.J:tl 11:uu:u.:•·~. 

l'•><•' Y Jr.,n \\'.,rl.•. In,·. 1·, t::irlc-1111 ( 1:1;,,;1 
•1:i l':Ll.111..f, 1:,•;;. l :! I. 

42. -- Ao, ju,lic.11a 
lli•mi~•:11 of l,11>·•• n<' ••1i1 fur t•·•••is,lun 

nt tfu,i r wrilt•·n ur,1,·r to 1un,·h :1'•~ W1'lilin;: 
rn:1,·liinf', \\·l1,·r,•in 1la111:1i:rtt Wl\ ro daitn~tl 
(11r uri;.:in:,t l"1rd1:t-t•• 11rt1·1• n( 111:whitt,• nu,I 
lum1, ~11u1 (ur t••l'airl-4, wo:ic rr~ j11rli,·ata in 
l'i\11, .. ,.,1,wut :11·1 iu11 ( ,, r l1r,·:11·h u( \\ a rrafll )' 

\\ h,·r•·in 1111~ ,•r-f ,u11;:ht 1·11u,,·1p11•11t ial cl all\ • 

n).!,'ll in :,,hlition tu 1u1rc·l1n~u 11ti,·,~ :urcl t'OHt 

uf t<'11air~. t,(i ,·ly \'. ,I. ,\ , t '111111in~l,n 111 

l·'.•pli(llll•'llt, In,•. ( ,n.-,7) I:.!~ .\.'.!,I ;;:;11, :!'-1 
l'u'. :,os. 

§ 2715. Buyer's Incidental and ConS('(}ucntlal Damngcli, ( 1) 

Inclclcntal damages resulting from the sellel''s breach include expenses 

·reasonably incul'red In inspection, rccl'ipt, tmnspol'lation nnd care 

and cllstody of goods rightfully rejected, any commercially reasonable 

charges, expenses or commissions 1n connection with effecting cover 

nnd any other reasonable expense incident to the delay or other breach. 

(2) Consequential damages resulting from the seller's breach 

include 

(a) Any loss resulting from general or particular rC{]uirements 

nnd needs of which the seller at the time of contracting had reason to 

know nnd which could not reasonably be prevented by cover or other­

wise; and 
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§ 2715 COMtilEHCIAL CODE Di\', 2 

. . 

(b) Injur~• to.person or property proximately resulting from nny 

bi-<'nch of wurranty. (Stats.1963, c. 819, ~ 2715.) 

Cnllfornia Code Commrnt 

Bv John A. llolm at1d CJ,orlc-s J. lrilliotiu 

PrJor Cnlltornln Lnw 

l. This 8Cclion hns no counter­

part in the llSA nlthoul!'h it is con­

f.ii;lrnt with rulrs of dnmnv<•:- f.(•l 

forth in formrr Civil Code§ ln7(2) 

(IMi; diredly nncl 11ntu1·11lly rr:-ulti11J!' 

from thr bm1rh) nnd Ci\'il Codr § 

3300 ("1111 thr drl rimenl pro,dmntclr 

cnusrd'' by the brench). This Brc­

tion clnrifiri: whnt dnmngri: rnny be 

reco\'crrd and covers 11II rxpN1Br11 rc­

lnlrd to the brcnrh. 

2. f;ul,di\'i!,ic,11 ( 1) h:1~ nc, 1-lal­

ulory rou11lrrparl In Ctilifornin 111\\' 

Lui is in ~rnrrnl nccord with tlw 

cn~ri; which nllow rcco\·rrr of i11d­

d1·11t11l dam11rc·:- dirt·ctly nncl nrd11r11l­

l~· t1•l-111li11r ftc,m the· bn·nrh. For 

n;amplr f.<•1· \\'nlpolc· "· l'rd11h J\I ( r. 

Co., ){I:\ Cnl.App.2d 472, 23C1 r.2il 

:l1; ( )!1:,I) ldam:iv1· to s•nocl will 111111 

<·Xf>(•t11lit Ill"\·, for 11ddi I ii,,i:il d1·rir:il 

)1111,). 

3. ThC' ronsrqurntlnl dnmngcs 

JltO\·idcd for in 8Ubdivision (2) were 

recovcrnblc undc-r prior Cnlifornin 

lnw. Two exompll's nre the re­

co\'cry of )o!!l tesnlc J)rofits contem­

J>lntcd nt the timr of thr contrnct 

of Mic (Tomlini:011 , .. Wnndn Seed 

& Bulb Co., 177 Cnl.Ar,p.211 462, 2 

Cnl.nptr. 810 (1%0)) nnd recovery 

of d_nmOf!'C'/1 for timr nnrl monC')' spent 

in efTorLci to mnke i:toode conform to 

wnrrnntr under whkh thrr were 

f:old (Rohc·rl r. Di:-t ribut in~ Co. v, 

J-:11y1•-Jr11lhrrl Corp., 12G Cul.App. 

CiG-l, 272 P .2d 88G (Hll;-1)). 

4. f-ubdh'i1:ion (2) (b) i11 coni;fr. 

fc•nt with formrr Ch-ii Codr § 1780 

(7) mul § 1790. Srr Ct1lifornin Code 

('c,n111w11ti; 2 n11tl :I to H·dion 2714. 

fhnni:r11 from ll.C'.f. (J!lG:.? Offiri11l 

TuD 
r,. 'l'hii. ji; 11n·I ion 2 7 Hi Cl( tlrt· 

OJ1i1·ial 'l't·xl without diallJ"(·. 

Uniform C'ommrrcinl C'ndl· Comml'nt 

Prior Uniform St11tulory Pro,·1· 

t<ion~: Suh:-c·d ic,11 (2) ( b)-Snt ion!< 

li!tt7) 1111d 70, t·11iform Suh·~ Ac-I. 

ChnnRl·1-1: ltl·Writl<-n. 

J>urpoi<rll of ChnnJ!l'II nnd l'\l'\\ Mnt• 

trr: 

l. Sul,!-t·dit•n (l) ii; i11lt·111lt·tl to 

rr,·okc-d. or In co1111t•rlio11 with c,f. 

frdi11J: co,·rr wlwrc• th<' l>n·urh of 

the- cont rnct lic11 i11 11on-re>11formil\• 

or non-<ll-li\'tl')' or thr ,ioocls. Th~ 

lnri1lt·11t11l dnmnRt·s lbll'd ntt· 11e>l in­

trnd,·ll to l>t· <'Xli11w-tiw Lut t\l'c 

JTH·tl'ly illu:-1 r11lh·t· c,r 1111· typit':il 

}ii11cb of i11ridt·11(1d dam:1rt·. 

1,ro,·idt• rt·imLurM•mrnt for thr Luyt·r 2 . Subsection (2J . oJ•l!rlllrs to nl• 

who inrurs tt·nsonnblr CXJ><'ll!lt'll in low the buyer, in nn n1•pro11rinte 

connection with the hnndling or cusr, any co11sC'<,U<·nti11l d11mogcs 

riirhtfully n ·jc·ch-d srootl11 or ,rood!! which l\rl' the nllult of thr 8cllcr's 

whose accrptnncc moy be ju11tif111bly breach. The "uicit a~r<'rmcnl" test 
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Ch. 7 SALES § 2716 

·:i,ur.l hy :l frn~mrnt o! hnnQ rnnt:1inNI in 

.1 mcnt prr, )t1,·t. nlthoui:h MllS('(JIICntinl 

: >rnas;cs mny ho rer.o,·~r<'<l in 1111 nction 

l a.s11111p•1t (rir hrr :wh o! wnrrnnty, tho 

: 1ttrr w,11 :n,·!11,lo n11l1 such p ,• r sonnl 

·.:-ijur i,• s u pr<>'"Ci11111t,•ly n·sull ecl from 

:!i,, hrrnrh. P ,-1;r,11l \". ~[yrn, Fnr,,fs, In<'. 

• f!l;,!l) lfJ 1':1.1>. & C.::!,t rn, S 1111.-I,~ ;;G-1, 

~:J Yo rk 1-1. 

18. -- Miscollan~ou, oxponsc, 

\\'h.,ro ,l,-,nly n(ter ,:ilo 1111,l ,1,·li,·,·r . .­

nf ,:oo<h t!:~ t r :u1~:-wt inn w:1:1 ri"..-<"in,h·1I 

!,y mutu:il n~ rr,,,11,•nt o ( t.oya nn,I ""ll"r 

!,."<'nttltO !lrt:c!,~1 W<'r~ in :t dr(t•l·ti,·o c-on~ 

•lition, nn•I ,,-Iler :-i;:rcNI to rrCn lrn i:oo,ls 

!o11t it (:iilerl ;u ,l,1 •o, :111,l n(trr :i lmo• t I\ 

;-,,or llll)"cr rrpnirrJ 11nrt ul n1,i,lin11rr., 

:in,1 sold th , 111, huy<>r's r ,,ur~a n ( ,-011J11r t 

-,.·i th rc•pr,•t In r,· pnir 11n,t ""'" of np­

fllinn<"r8 ,•on,titutt"•l n w:tivcr o f r\'·~C'iS • 

,ion 1111<1 Lur"r was liahlo for pur,·hnso 

t>rico o( nppli:in,·r" whid1 hn,I been ftO l,I. 

Lut bc<'llll<c n ( 1111n•n•onnblo d rln1 o( 

,clle r nn,I hi'I n•sis;nce in r c tnkini; goods, 

1,uycr w:i~ ,· nti tleJ to n•t:iin 011t o ( pro­

•·ecJ,i oC .,:ilo r ••:t•on:ihlc storni:o chnri:r•, 

rr:uonnl,Je r-,st o( 1110\"ini; nnJ I r:ins 11o rtini: 

;:oods from uno s toro to nnother, nnJ 

rcnsonnblo r•1st o( 1111ttini: npf1lian,·rs in 

n fit con,lition Cor •nlc. \\'11lkr I•:. H eller 

& Co. v. H:1111111011,J ,\ pplinnco Co. ( IUjO) 

1:-.il A.!!J :",37, ~ NJ. :;__"9, 

:\fnnu(nd11rcr who hns supplie,l i:ooJs 

which JiJ not nn~wcr lo w11rrn111y ot 
litnes11 woul<I bo permitted to recon,r from 

supJilicr for breach o( ~ucb warranty, dnm-

111:cs consi~tinc ot extra mnn-hours n cc• 

rssnry to <'Om)llcto job, nmo11nt o ( o\·e r• 

b cnJ ntl r ibut:lblo to nil,tcd 'l\"Ork nnd 10· 

percent )ltofit . Hoynl Pioneer l'n pe r !lox 

~Hg. Co. v. Louis Do Joni;o & C'o. ( 1055) 

llS A..!!d &17, 170 Pn.Supcr. I,'.,5. 

R cmcJy o( rcsds~ion Is lo put pnrties 

bnck in s tntus q110 which menus not only 

n return to 11l11intiff!I o( money cx11cmlcd 

by them, but nlso o{ money rcquircJ t o 

effect n rcwornl o( JcCccth-o mutcrinl 

npplir,I to h" ll •"· :',fnrk.• V'. L<-hii:h nrfrl; . 

(~<'•'• In,·. , l!>liO) 10 l'n. D. & C..:!d 1j(jl} , 73 

Dn11ph. '.:l·I. 

\\"h ,•rn wnrrantr,t hnnt snnk on lnund1-

i111:, .-,, , 1 n( t r:111,portini: l1ont to lnunchinit 

~itr, cost o ( lnhor to rrCQ,·cr it nftcr , ink• 

ini:, rtprnsc of trnl"rl, nt ,lei,•n•lnnt's rc, ­

•111,·•t. lo n rrnni:c for r eturn o f bont, nn,t 

1"<«' 8 n( n r:1 nrn8 bont top nnd 1>rescri11 • 

1,n11 i:rnund ;:lasse~. wero rccon-rnhlo 

1111,lrr 1lii~ • • •·l ion. :',{,ic-k 1·. Cooi;nn (H>T>SJ 

-'i l':1.<"11,•st. :!.1:l, 

.\ b11rrr wl,o k,•.-p~ lll"rc-h,in,li~o <'1111• 

nnt r,•nl\·,~r J:unn~<'R ( rr,rn tho ~<'ll•"'r (,,r 

in,1 :1liini: it. l'o•ry lrnn \\'o rl<8, In<". ,·. 

l!:irlcun 11n:.01 -1.; l 'n.Luz.f..llcg. l:.!l. 

19. -- Ple;idfng 

Cu11111lnint 11111s t nllri:o thnt cxpcn~<'.S 

nrr, foir 1111,I rN1.~01mbl<', th<1 fnir mnrk,•t 

,·ah10 o ( lo~ t 11ro 1•c rty, 11nJ tho s..1h·:ii::o 

,·:1h111 o ( nny il:unni:e,I prof>erl)', ~fock 

\', l'ooi:nn ( lOa'S) S l'n.Chcst. :!33, 

20. -- Rat judlca(3. 

lli,mi••nl o( !myers' ~uit for rrsc1s.aon 

o ( their writte n onlcr to 11ur,·hnso wd,1-

ing machina, whtJrcin · ,lnmni;c9 wcro 

dnimcd for o rii:inal purchns<l prico ol 

mnchino nnJ luu1p Hlllll for rcpnir.s, wns 

r es juJient.a In ~ubscquent nction for 

brcnch ot wnrrnuty wherein !myers 

sou1,ht conscquc,ntinl <lnm111:<'s in ntldition 

to purchnso [lrico nnJ cost o( r cpnirs, 

Kiely Y, J. ,\, C11nnin1:hnu1 E,1nip111cnt, 

Inc. (1057) 128 .-\.:.!J 7:iU, 387 l'n. ;iOS. 

21. -- Limitation of llablllty 

Cln1190 in contrnct thnt seller "ns~umr9 

no linbility for conscqucntinl ,lam:11:~s of 

nny kiuJ which result from tho uso or 

misus o of tho equipment'' by buyer, hie 

employees or others wns clfcctivo to ex• 

e mpt seller from linbility for conscqucn­

ti:1.I tlnmni:c.s for brench o ( wnrranty, 

Pipo W,•IJing Supply Co. v. C:ns Almos• 

11hcrcs, Iuc. (U.C.Ohio 1001) :.!01 l•' .Supp. 

101. 

§ 2716. Buyer's Right to Specific Perfonnance or Replevin. 

(1) Specific performance may be decreed where the goods are w1ique 

or in other proper circumstances. 

(2) The decree for specific perf01mance may include such terms 

and conditions as to·payment of the price, damages, or other relief as 

the court rriay deem just. 

(3) The buyer has a right of replevin for goods identified to the 

contract -if after reasonable effort he Is unable to effect cover for such 

goods or the circumstances reasonably indicate that such effort will 
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§ 2716 COMMERCIAL CODE Div. 2 

be WJavailing or if the goods have been shipped under rese1vation and 
satisfaction of the security interest in them has been made or tendered. 
(Stats.1963, c. 819, § 2716.) 

California Code Comment 

By John A. Bohn and Charles J. Williams 

Prior CalHomin Law 

1. This section continues the 
same remedy of specific performance 
arnilable under former Civil Code 
§ 1788. However, section 1788 limit­
ed the remedy to cases inrnlYing spe­
cific or nscc1·tnined goods. The avail­
ability of the remedy is expnndccl in 
this section to include "other pl'op­
e1· circumstances". Official Comment 
1. The Cnlifomin courts have stated 
that the adoption of former Civil 
Code § 1788 was also intended to 
libernlizc the use of the remedy of 
specific performance in California. 

Bomberger , .. :McKelvey, 35 Cal.2d 
607, 220 P.2d 72!) (1950). This case 
also indicntcs the gro<dng tendency 
to allow specific performance where 
damages nre not the equi\'alent of 
the performance. 

2. Subdivi::;ion (3) giYing the 
buyer the remedy of repleYin has 
no i;tntulory coun(C'l'J)nrt in p1·ior 
Cnlifornia lnw. 

Changcs from U.C.C. (1!162 Official 
Text) 

3. This is 1-ection 2-71G of the 
Official Text without chnng(•. 

Uniform Commercial Code Comment 

Prior Uniform Statutory Pro,·ii;ion: 
Section 68, Uniform Sales Act. 

Changes: RC>phrnsed. 

Purposes of Changes: To mnkc it 
ck:11· thnt: 

1. The prc::;ent section continuf.'s 
in l!enernl prior policy as to :specific 
performance and injunction aR"ninst 
brl'nch. Ho\\'c\'er, without intc-nclins::­
to impnir in any way the exc•rcisc of 
the cout·l's sound disen·lion in the 
mailer, this Arlidc sec•ks to furlhn 
11 more liberal attitude than :some 
c-ourts hm·c shown in co1111C>ction with 
tlw l'pccific pC>rformnnce of c·o11I racts 
of sale. 

2. In \'icw of this Arti<:le's em­
phasis on the commercial feasibility 
of replncemcnt, n new concept of 
what arc "unique" goods is intro-

duced under this scclion. Specific 
pcrformnncc is no longer limitf.'d to 
goods which nrc nlrrndy ~pccific or 
nscerlnincd at the tim<' of contrnct­
ing. Thc• test of uniq11Nl<'SS under 
this section must l,e madr in ternis 
of the totnl situation which chnrnc­
trrizrs the contract. Oulput nntl rc­
quirc·menls eontrads im·ol\'ilJA' n par­
ticulnr or pN·uliarlr 1wailnhlc .~ource 
or mnrk<·t pre:wnt today the typical 
c-ommercial sprcilic fll·rforma11ce sit­
unt ion, ns contrnsl<'cl with co11lracts 
for the s,d(• of lu·irlooms or priceless 
works of url whid1 wen· usually in­
,·oh·ed in th<' oldl'I' ,·ust•.s. llowt•\·er, 
1111iqu(•ness is not the sole bnsis of 
the tt'mrdy under this sec-lion for 
the relief may nlso ·be grnntcd "in 
othrr proper circumstnllc(•s" nnd in­
ability to col'er is stron~ £'\'idrnce of 
"oth(•I' proper circums t1111ces". 
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Ch. 7 SALES § 2717 

!-th,,111,1 h:-tr•"' 1h,., prop-'rCy :-.11,l "'l'Jit)· w,,ulr1 

rnfur,·,· ht1,,·•· r ·" 1111,: r•·,t l•l Jln·v,·nt uuju,t 

,-nn, ·'1111,~rH u{ ,,-H, .. r . •r .,\·l•~r E1:~i11,•~ v. 

.\II :-:1.•,·l l-:11~i11.-~ lt' .. \ . t:•.-, 1 l I:•~ F.~•I 

Ii I. 

9. Reller Jwardcd 
\\'h,, ,,., ~"Hr- r o( r :itt1,~ l,ri.11;:ht :t l'fi,u, 

:1:;::un-.t h11y,•r t•I) ,· t1,r•· .. -t t ' ul) ( r ,lt' ( .. , ~.,1., 

to r r 1·0\·,, r p11r, l 1:I'"•~ pr:,-, .. au-I J111)•' r a,). 

tnillNI 1·,,11tr:1,·t l,ut :111,·: •·•I that •·~1•r•· .. -. 

•·••ntrart ,·n ll• ·•l ( .. r ,f,·h, ,·r,· u( r,· .: i-..t r:t t iofl 

p:i11rr,c :-in,t r,•,•ur11'4 :111,l 1•,:1111t,·r,·l.1im,·•f ,f, ... . 

ru:u 1-lin,: d,· li,·,·ry u{ r•·~i,(r:1t i1111 1•:11, 0 •r1oC, i t 

wn~ w,tl1i1t pow,•r 11( ,·"urt, t1tt11,·r ~ ' n·.( '. 

(11r11h•r I 1 ; ,,. to d,·,•f •'" --Jo • . ti,· p,•r• 

(ot111 :11w," u( ,·,,u t r a,· t :1u1l to r ,·1111in• ii"• 

li,, .. ry o( t h ,, p.q ... r'i. l'r:,·,• ,·. )I,« \•n• 

n,•11 ( l !l•:t1) 7 f' :il.llptr. 1:n:;, \ <.-1 1, .. \.~,I 

taill. 

10. Occhion$ In olhor stato, 

F'or {uturn j111Jiri:11 ,·un."t n11•tions: n ( thf'\ 

("11i(nnn ( ·111nt111"lfl'ial ( 'ude l,\· th<' t·nurl o( 

u( ntlwr :1,fo1,t ini: ~ l :lff"!-f, ~;, , ., ~ntr-t n( 

l '•"•·i"'i"""' 1111,t,, r :- ,~,· tiun :? - i lti I "t1ii11 r rn 

I .n w?C • .\nnut ;1t,·•I- - I "ni(,,r,n < °i 1 Jllll1l'" f• ·~. ,I 

( '111ft'. 

rnt rr " t.,t,., < 'umrn" r"'" , •, ,,nrn i-. .. i .. u an, I 

l'11hli,:: I ·utity c 0uu1111J .. , i11u 1•1•rt1 !i• .,t,• 

r i;.: l,t~ arn .. uni•ptc!". w:1rr:u11i11i,: -. 111·,·1ri,· 

prrf,,rm:111t' f' n( !l ,•11 11( ra,·( tu t r:111,(,, r 

th,·rn. :\(,·( 'u rrni,·k Jlr: I\' l .i11,•. In,"'. v. 

l.uwll I l:1;-,!)) 1:1 l':1.ll." & t •.~,I 1, ;1 , •i 

L,, c·101oin:,: ;.:;. 

§ 2717. Dl'duction of Dntnnf!;c~ From the Pricl'. The buyl'r on 

notifying- the seller of his intention to do so may deduct all 01· any 

part of the damages resulting- from any breach of the contract from 

any part of the price still due unclet· the s,\tne contract. (Stats. l!J63, 

c. 819, § 2717.) 

California Code Comment 

/Jy Julrn .·\. /Juhn a11d Clwrfrs J. Willi<1111s 

Prior California Law 

1. This :;ection liocralizes the 

TJS,\ rule permitting- the buyer to 

deduct hi,; dam:ig-es from the pur­

chase price. Formet· Civil Code § 

178!)( l) (a) provided the remedy of 

rccoupmcnt. which permitted lhe de­

duction wlwre dama!(e n •sultcd from 

a breach of wat-ranty by the seller. 

Undcr former Ci\'il Code § 1769 

where the buyct• accepted the goods, 

notice of the brl'ach wns required lo 

be communicated to the seller within 

a reasonable time. 

2. Under this section a deduc­

tion is permitted for any breach 

whert>as former Ci\"il Code § 178!) 

(1) (a) applicd only to Lrcach of 

warranty. Scc Ofiicial Comment 1. 

3. The requircml'nt that a buye1· 

notify the seller of his intention to 

make the authorized deduction was 

not required undcr prior California 

law. However, notice of lite fact 

of lite b,-cuch of 1carrm1ty was re• 

quired aftet· acceptance of the g-ood~ 

unde1· formet· Ci\·il Code § 1769. 

Changes from U.C.C. (1962 Official 

Text) 

4. This is section 2- 717 of t he 

Official Text without change. 
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Ch. 7 
SALES § 2718 

cJ,,(,·11,l:int ltl phint i<r• 11<1>. ,!,· (,,n,bnt w~11 

"nt i t l, •I en ,· r•·•ht (,•r t i; ,, pr .. lit, i ( :inr, 

r •·:th1.•·•l l,v ,1,·f• n,l.\11t frn111 r!w n-..,. ,,( ch,, 

,.,. ,._ II,;,. v. l,,w,·ry 11!11:!I l'.!I I'. 1••11, 

1•.:t ( ♦, ::.-,t;_ 

3. Ocduc lioni or otf•ch 

fn :i,· tii,n (,,r r ,·t•un u( .,m .. ,1ut ,l ,•th, .. it..-"1 

hy 1,l.11nt uT nn pri•·•• of ...... ,!.1 ( .. t1nt .,in 

1•11:np-1 l•'H•'~!;, .. ,•,l hy !,im fr.,111 ,J,.(,· t~• l;111t"' 

lln•J•· r' ••11( r:1 r l )IT•l\·:,1111;: (nr r ,"h1r11 nf , 11,·h 

:lluo1111t : ( i•lillli'"'" w,• r•" 1\11( romp!.-t• ·•l :a11tl 

,l,·!;,,•r•·•I ',\"".t!nn " JI•·• 1li•·•I tu·ri,,,J. ,l,·f,·1ul, 

ant,( \\ ,. r•• J•fni••· rly :1 J!1t\\ . ... . nff ,,·t fur 

1,11::, p .. -J..I.\, r, -. ) lu :in,I :,,,•1·•·1,t,•, I lay p :.un• 

l • IT ;1 ,c -•~ un,t i•l.1:11otl
0

-i 1·11nt•"t1l iut1 th:tt 

.. l .1f,•!H • ?t l ; n ;vr:1,n;:, i1wr• .1,in;.: t•r1,·,• :u1tl 

1•\l•·u,l: 11~ 1:,n,, (,.r Jl•· r{urma11,·•• ,.( ,·untr:t• 'l 

I,,· ,l,·(,·11,l.u 1t.,, t k lt a ll t ,·r111.; au,I ,,...n.fition~ 

10( , · .. ut r . ,1 ( .. 1. •• 11!,I r,·111:1111 ill full (nr.-r :111cl 

..iT, •·f . ~, ., .. pruH>: ~" t,l r,·,tur•• "i'.t11•h :11nou11t 

l•• J1l.1; 11t,1T \\:t},-.11t :1oy ,),,,l,wt i•,n!f o r off­

, •. , " l",1,t : n~ :l( l i11tc 11 ( ••'(,•1·1t tiun n( :-t1,·h 

\\ ntn1~. 1n , :,-w nf ,·,111tr:1,·t 11ro\·i"i, 1 t1 (or 

p :t J Ult ll t oi kif 1t1•· -~ u f JH)fl 11:1"••· t•ri,·•• wh,·n 

"'lh·•·. li,·•l 1111111twr .. , l•Ullll'-t \\ •·r,- 11,-11, t·rc·,I. 

1,,.11,-r ,·. 11;,·r-i r. 1:,;.i) :.!~:!..t P .~•I ,;, lot; L'. 

.\.:!,I 4:! I. 

-t. Occi,ion, In olhcr s(;\(cs 

l•'ur (utu:-,• J111 li,<al , ·u 11,tn1,·t iHn~ o( tit" 

l "u i (or111 ( \,111111,: r,·ia l L'o,lc t,y lh\! •:•,urts uC 

<itlorr n,t,,111i11~ , Intro, " " :--ol,'!I o( fl~-

1•i.-ci,n1.• 1111,f•·r -.: ,•1·t i11n :! - fl i ( "ni (,,rn1 Lnws 

.\nnotn t•·•l - 1 ' ui{orm c ·,,:nu1t"r•·!!ll t ... ·..,,t, ... ~ 

f"11i(,n111 f'c\!lltllt''rt•!:tl , .. o,)c 'W:l~ nnt :IJl· 

pli,·ahlt? t,, ,·u11tr:1.,· t for ~:-al~ o f ("nrpo r:ttion 

:in•J it~ 5 1lh .. i•E:'lrit•~ ('J l,(' a r f•omph"'4"hr,J hy 

tho:, lmyrr'~ 1•11r.-J,~~<l o( a ll iss11,-,I ~n•I oul• 

~t:1nd1nJ,t 1·:,11it.ll ,tn,-k o{ th, ... ~·urJhlr.,til'1l 

:1:1,I it"' ,ult•i, li:tri•·•. In r" ( "'.1 rt•· r ( t~t;;;) 

1:: I .\ .:!,} !t<•'. ::!kJ P.1. ::,~-,. 

\\·1. •. , ,. ;:•H•tl., ..:ut.1 ,(,, l\t1f 1"1.1!11\}flrt with 

r, •tlli r ,•111•·11f" , ,( c·,tntr:i, ·t. l,uy,-- r tn:iy "i• 

ch.-r r,·J,·•·t ur :t,·,·•·l't t Ji,,10 . :\111) in !att<'r 

••\ ••n t. m :1k•• ,·J:urn (o r , J.u:1:-t J!•"" n r -.~t nff 

tJ11• ,\i111innl ~••n in , ·.1!111• in .1n .1,·tinn 1,y 

!-•·l!•· r (11r 1h,• 1'11 r,· h:t••! pr:,·,,. ~alional 

("uut :tiu, ·r ( ' ,1 rp. u( 1•:1. \". t: , ~:11 ,·.,r,11· 
;..::1t.·,I 1:u,; , ·,J. < Ht."";tit J 1!> .\ .:!,I :.:;o, :!-"<i 

11:1. ·1!•:J • 

" "h,· r•"' tli,·r,, h:t~ h,-~n ~111,-. tanti:tl ru1t1 

bnnn li•fi? Jh· rfnru1:in,·,• u n :111 ,•u tir \°! ,·ou­

trat:t , hut (.uh1re in .. ,,111~ p:1rti,·ttlar:1, nut 

r-c-i,•nlial to ,•11juyrn•"t1t o( part 11,•rlorm.-tl, 

tlt,-- rc ,nay I,,. a r,·,·,1,·,·ry o( ,·qntr:h 't pri•·~ 

:-:uhj,•,·t l•> .-i~ lic n( cl1•{"wbn t to s,•t ttff tlnm• 

:u:•·" r,•, uhh,:.: (r11m tl1,• hr,·:t•·h. t ' i,1t·io ln 

,._ C i:111,·i11lli l H~i'.!) jtj l ':dlunl~. ·I W. 

§ 2718. Liquidation or Limitation of Damages; Deposits. (1) 

Damages for breach by either party may be liquidated in the agree­

ment but only at an amount which is reasonable in the light of the an­

ticipated or actual harm caused by the breach, the difficulties of proof 

of loss, and the inconvenience or nonfeasibility of otherwise obtaining 

an adequate remedy. A term fixing unreasonably large liquidated 

damages is void as a penalty. 

(2) Where the seller justifiably withholds delh·e1·y of goods be­

cause of the buyer's breach, the buyer is entitled to res titution of any 

amount by which the sum of his payments exceeds 

(a) The amount to which the seller is entitled by virtue of terms 

liquidating the seller's damages in accordance with subdivision (1), or 

(b) In the absence of such terms, 20 percent of the value of the 

total performance for which the buyer is obligated under the contract 

or five hundred dollars ($500), whicheve1· is smaller. 

(3) The buyer's right to restitution under subdivision (2) is 

subject to offset to the extent that the sellet· establishes 

(a) A right to recover damages under the provisions of this chap­

tel' other than subdivision (1), and 
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§ 2718 COMMERCIAL CODE Div. 2 

(b) TI1e amount or value of any benefits received by the buyer 
directly or indirectly by reason of the contract. 

(4) Where a seller has received payment in goods their reason­
able value or the proceeds of their resale shall be treated as payments 
for the purposes of subdivision (2); but if the seller has notice of the 

. buyer's breach before reselling goods received in part performance, 
his resale is subject to the conditions laid down in this division on re­
sale by an aggrieved seller (Section 2706). (Stats.1963, c. 819, § 
2718.) 

California Code Comment 

By John A. Bohn and Charles J. William s 

Prior Califomin Law 

1. This section has no counter­
part in the USA. 

2. Subdi\'ision (1) establishes 
the> criterion for de>lcrmining the 
validitr of a liquidated damal!C 
clause . Thi:- crit<•rion ii- in more 
libernl terms than Ci\·il Code> § 1670 
nncl * 1671 which apply to contrncts 
in l!eneral and under which nil 
clau:,;c:,; fixinir danHtJ!C:-- arc void ex­
cept whC'n "from the· nature of the 
cns r. it woulcl br impraC'lical,le or 
e>xtr1•mely dinicult to fix the actual 
danla::tt"'." 

Thr pro\'i:--ion of ~ul,dh·i::ic,n < 1) 

to thr effod that liquid:tl ,·il damai:es 
mu:--t ))(• l'l•nsonal,11' i:< <:onsis trnt 
with prior C111ifornia law. Frc•rd­
man \'. HC'tlo1·, \\':irclt·n:: ;,11cl Y<·!'try­
nl(' ll of SL :\latthim: P,,ri, h, ;~, Cal. 
2d lG, 2:10 P .2d 6~'.1 1 l!l:il •. 

3 . SuLdi\'i:< ion <2 1 limit s that 
pori iou whi('h the )'..)ll'I· t·an k1·1·p 
from any cl,•po:-it or 1•:iynw11t o f 
thr buyH. Par11rraph (n I has no 
cou:1ll·l"p:!rl in )'rior l'alifornia :::tat­
utory l;:w. Ca,·,., 1Jt.l'id,-,l l,,.fon· the 

adoption of this section held that 
mone>y depos its gi\'en a s se>curily for 
performance of n lea:-e were sub­
jc-ct to the> JH"o\·isions of Ci\·il Code 
§ 1670 and § 1G71 (src Comment 
l nbo\'r). nedmon Y. Graham, 211 
Cal. 491, 2!l5 Pac. 1031 (1931), 
Ricker Y. RomhouS!h, 120 Cal,App. 
2d Supp. 912, 261 P.2d 328 (1953). 
The Pl'l'l:e>ntnl!e or monetary limita­
tions of paraj!"rnph (b) is c-n tircly 
new to Cnlifornia law. 

'1 . Suhdi,·ii<ion (:l) hn~ no slntu­
tc,1·y countc-rpart but i:-- in acco1·d 
with thl' holcli1w in Kniirht \'. li lark~, 
66 Cal.App. 6!13, 226 Pm·. !l:; 1 I 192-l l 
thnl 11ltho11,1:h n lrnsr d1·J>0:-it was 
in\'alid as a lic,uidalrcl clamal,.'f' clause 
u11d1•r Civil Cocll' § 1670, thr cir­
pos it could he 11ppli1·d in s :,tisfac­
tion of unpaid n•nt. 

5. Suloclidsion < .I) ha~ 110 coun­
lc·rparl in prior California law. 

C'hnng-e>s from l'.C.C. (19G2 Ofiicinl 
'l'exl) 

G. This is srction 2-7 18 o ( the 
Oflkial 'frxt without charw,·. 
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Ch. 7 
SALES 

§ 2719 

h:t•I ;t,·h1.,ily l.,· ,,n ~;-.. · , :,;.-.,H.r m.1n11f., .·111r•"• l 

prin t to t ?; , .. ,·.,!:,•, .. :!.,1 · .. n :lll•l ·,\ h.1t zt1n•l!'f 

n,,,1,1 Ju, , . , ,:dr , .... :.1. ,vn11:,1 111•f"1:l;( t•• -

•·o,·r r>· n( •·•1:i r, --:, .. :: ! l,tv 1.u,:., h 11,, :,l.1C• •I 

cl:un:1s;:-,~1'". f 1, :!k.n ·v. ~ t •" rl l•· r , \!t."·.,, 1•) 

l':t. l •. & <" '.!d ::,-::, ftJ York 111.J , 

:-:-.,1,·<t ,· .. :,tr.1f'f jlr,,, : . : .. n. 11o•n a i11 ~11;.: , ,·11 -

•"r . "1" ' !1 1·,:, •· r·,. r •·j,•:.i : 1t, .. i1 n( , .. afr.t• t 

1,r:11r (t) ,l ,·i:n ,·ry .. f ._: ... "] "' 1;::•l,· r , .. !, I r .i, t. 

1,., r•·•·,,, .-r :•·:r, 1 .1 ... • p r :- ,. n : t!,, , :1t ,L .. , \ ;11.,: 

:tlly :,1,·BI :: , 11 · ,,n , ,( ~, ., .• J. t• • , •-:1t r .,, c ,,r 

r, ,;if,·.d ..,, ;, ty ,.( i !., • ,;, .... ~ i pr ••\ :•l•·•I i , ,r nu-

tl":l .. "Otl:lhlr t.,r~" l;,p,!•l.tt ,•11 '1:tlll!'\l:•"~ :1n•1. 

1hrr1•(,,r, ... W:t~ lllh"Hl) .. 1·;nn.,hh? :iwl \Oi•t 

,.,. 
-1. -- Mitio~tlon of d3m~9u 

.\mi,--alily ,·, ,r,(1•, -.i ,,,J j11,l.:;:m , nt w .1-1 prnp• 

... rJr r,•,q11•JH••l (.,r ,t,,r,• rm tn.\l iun ,,( :1,· h1al 

,l:1111 :i ;:,,..-. wl1•' n' ,l:lm:t.!•·-c ., ◄ n.,; !"", . .. .... ,1 ;:av•• 

t ,1 11hint olT ULttimtall\ :,::1H11nt wld .-11 rnul,l 

h.i :1w:tnl,•1l ;( ,!,·f• ·n,l.101" to:T.-n ... ,1 nn ,.,j. 

,?,-11,·,, 111 :n\t :..::Hi••II ,,( ,J.1 :n.1 ;:,•,(, :u\11 t1u•r•• 

"a" 11"• .. dul ,1,· u{ 111 , t i..:an .. 11. l"ni1 \",·u,t • 

111;;: ( • .. q,. \", ·r .. t, iu Enl•·r;• r i -. ,· -c f l!Htl) Jf~" 

.\ .'..:,) 7,-.u. l!ll l'a . ;-,!11p,• r . 17ct. 

§ 2719. Contrndunl :\fodifkation or Umifation of H<'mt'dy. 

( 1 l Suhjl'ct to the pro\'isions of sulxlivisions (2) and (3) of this 

section and of the preceding section on liquidation and limitation of 

damages, 

(a) 'I11c agreement may pro\'id~ for remedies in acldition to or 

in substitution fot· those provided in this division and may limit 01· alter 

the measure of damages recovernble under this division, as by limiting 

the buyer's remedks to return of the goods and repayment of the 

price or to repair and replacement of nonconforming goods ot· parts; 

and 
(b) Resort lo a remedy as provided is optional unless the remedy 

is expressly agreed to be exclusive, in which case it is the sole remedy, 

(2) Where circumstances cause an exclusive or limited remedy 

to fail of its essential purpose, remedy may be had as provided in this 

code. 

(3) Consequential dnmages may be limited or excluded unless 

the limitation or exclusion is unconscionable. Limitation of conse­

quential damages for injury to the person in the case of consumer 

goods is prima focie unconscionable but limitation of damages where 

the loss is commercial is not. (Stats.1963, c. 819, ~ 2719.) 

California Code Comment 

By Johll A .. Bohn a11d Char/cs J. H'il/illms 

Prior California Law 

1. Suhdidsion ( 1) is in accord 

with formct• Civil Code§ 1791 which 

l)L'O\'ided that the parlic:i could \'ary 

hy c x111·es:1 agreement any l'iS{ht, 

duty, 01· liability imposed by law. 

L'llllct· both former section 1791 anti 

thi s section the partie:i may provide 

their own rcmcdie:i fot• breach of 

contract. Ho,,·e,·t•r, the Commercial 

Code in subdivisions (2) and (:n 

imposc:i cel'tain limitntions on the 

right of the parties to provide their 

own remedies by ag1·ccment. 

2. Subdivis ion (2) provides that 

where the remedy pro\'idcd by agree-
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Ch. 7 S,\LES § 2720 

,•1111tr:wt :1• ~n•, •.'{"!, ,!,:, .. ,1 ,l,·li \-,· r)' ~n,1 :t1"•'"l•t­

an• ·•' o ( ..: ·••11! ◄ 1•~1r• !,., .. ,. ,I. w1thrn1t w:trr:1n• 

ty, ,:·1:1r.1tH•·•" "r r,·pr-· .. , ·nt:1tit-.n n( :in}· 

kuul 11r :: .:t·1r•". , •"1!1f 11ot. r,--.:nnlt,·,'< ul 

l.1n;:u.1...:, ... 1.::u t ... ,-1 !,·r·-. liahdi1 _,. t•n :uty w:,r . 

raucy r:L1°I,: 1,y , ,-!!,·r a t th" t im,1 rh~ ~:,h•!i 

,.,.,nt r.,,·t -."-' " ,•-,: ,•, ·rt,·,I. L. & ~- :-:a l•·"' t "o. 

, .. :--: 111 .. ki t l !•.--•'-1 l l•i .\ .~.J 1.-1'1 
l'-' l'n . 

!--=tJ Jwr. l l "i. 

T,imit:-itinn in , ... n11;1-t r,1,·1f11n rnnl r;1ct, 

wh,·r•·in n,ut ra l'I ,,r 1'\1 rrant,·,l l h:1t !\II m:t· 

(i"ri:1):-4 f11rn:.. l1t•,I w111l1,I l,, .. (r"f? frntn ,lc­

(,, , •l:i :111,t tl1 a t t h, .. T wu11I,) h,, , n st.1lk1I or 

appli, ... ,I in !\ wn~ km.,nlik•! m:111n•·r hut 

:,4 t:1t,·•I lh:1t it..; li:,l,ili t\· (, , r ,t,~i ,•i •ti,,~ ma· 

tf'rin.l o r in-cta)bt inn ; hnu),1 h,~ Eml1,•1I to 

t•·11la1·.-·in•·11t or •· •, rr,~,·ti.,11. w :1;c , .-1li,l :a nti 

,,u(11r1·,·:1l,l,•. :'if:1;;::1 r ,·. f.!(.-1im,~. fn ,•. 

( u,.-.'\, It I .\ .:!11 '17. 1, ; l' .t :O:tqh·r. J 1::. 

§ 2720. Effrd of "Crul<'l'llation" or "H<'srission" on ('laims for 

,\.J1tt•<·rtll'nt Bn•ad1, L'nlcss the contra1-y intention clearly appear.;, 

t'Xpress io ns n.f "cancellation" Ol' " rescission" of the contract or the 

likt' shall not be rnnstn1l•d as a renunciat ion 01· clischar~c of any claim 

in damages for an antecedent breac h. (StaL,;.1063, c. S 19, ~ 2720.) 

California Code Comment 

Ry Joh11 .-\. Bairn a11<l Ch,1r/r:1 J. ll'ifl ict ma 

Pl'ior California Law 

1. This ~~<:lion ha:i no s tatutory 

cnu11h•rpart in prior <'alifornia law. 

Ci\"il Code § :l:!t.ig and § :l:.il:J allow 

wain•r of a benefit under a provi­

s ion nf a law or a contract unless 

the waiver i,; against public policy. 

Patton \'. Patton, :32 Cal.2d 520, 1% 

P.:.M 91_19 ,··l\Lll{ 1. Thi:; section pre­

vent,; a wah·t•r by the use of cer-

lain word::; unless a contrary inll' llt 

i:; cll'arly :<howu. The Ollicial Com­

ment t•x plain,; what lanl{Ual{e should 

he u~cd lo show the intent to wai,·e 

l'ight,; , 

Changes from U.C.C. ( 1962 Official 

Text) 

2. This i:; :<cct ion 2 -720 o f the 

Official Text without ch:rnge. 

l"niform Commercial Code Comment 

Prior l,'niform Statutory Pro\"ision: 

None. 

Purpose: 

Thi,; sect i,m i:1 de:;igued to s afe­

J(Uard a per,;on holding a l'ight of 

action from any unintentionnl loss 

of rights by the ill-advised use of 

such te rms a.s ''cancellation", "re­

scission", 01· the like. Once a par­

ty's 1·ighl,; ha\'e accrued they are not 

to be lightly impaired by concessions 

made in bu::1ines:; decency and with-

out intention to forego them. There­

fore, unless the cancellation of a 

contract expressly declares that it is 

"without reservation of l'ight::1", or 

the like, it ca nnot be considered lo 

be a renunciation under this section . 

Cross Reference: 

Section 1- 107. 

Definitional Cross References: 

"Cancellation". Section 2- lOG. 

"Contract". Sei: tion 1-201. 

Cross References 

Cl,tirns ari•in~ from Lr1•:11·h, writt,•n rr1111ncit1lio11, ~••~ ~ \ 107. 

\\'ah ·,·r .,f a,1,·:1111a~.-. law 1·,1:11,li.sh,•,I for public rc;1sun, s ,•c Ch·il Cu.Jc § ::.il.'J. 

,rain!r of 1·11t l t.1 pro, isio11~. :H't! Ci dt ( 'u,lu § :l:.!US. 
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§ 2720 COMMERCIAL CODE Dh-. 2 

Notes of Decisions 

Library references 
Snit's c=>l>4. 
C.J.S. Snks § 115 ct BNJ. 

f. Decisions In other states 
For future jurlicinl construrtinns of !he 

l 1niform C'ornmrrcinl Cocl<' hr thr 1•1111rl11 
or oth<•r ntln11ti11g stntr1-, 8c'<' Xot1•s of Jlc-

cisionR un,lcr R<'<'lion 2-720 l'.niform I..nws 
Annotntc,1-Uniform Commcrcinl Cotlc. 

Uniform ComrnH<'inl Cotlc ~ns not np­
plirnhlc to contrnct for Rnl<' of corporntion 
nn,1 its snbsi,linric-s to hr nr·compli6hr t1 bl' 
the hnrrr'n purcl1ns<' o( nil issurd nn,1 out­
Rln1ulini: <'npilnl aloc-k o r tJ,r <'Orporntion 
nn,l ifs ~uhsi•linrirs. In rr Cntl<'r (]{);;7) 
J~;,I A.2,l {)08, :100 l'n. 3r..--,. 

§ 2721. Remedies for Fraud. Remedies for material misrepre­
sentation or fraud include all remedies available under this division 
for nonfraudulent breach. Neither rescission or a claim for rescis­
sion of .the contract for sale nor rejection or return of the goods shall 
bar or be deemed inconsistent with a claim for damages or other rem­
edy. (Stats.1963, c. 819, § 2721.) 

California Code Comment 

By Jolrn A. Bohn ancl Charles J. Williams 

Prior California Law 

1. This section has no statutory 
counlt'rpn11. in the USA. The ],{'gis­
lalin~ Counsd has obscrvt'd that: 

"Thi1- section is new, nnd its 
purpose, according to the com­
nlC'nts, i s to make the remedy of 
buyt•1· or srllcr wlwrl• there is 
fraud ns broad ns, nnd cocxten­
i:i\·c with, the remedies wht'rc 
fraud is 111Jscnt. This Sl•ction 
would Jll·rhaps chanrc lhl' rulC' 
of Civil Coclt• § 33-13 stalilll? tlw 
so-rnlk·cl 'out of pochl' rule of 
damav1•s in fraud ta!'1•.-:, ancl :-:uh­
!<l itul<' 01· Jlt•rmit the so-c:ill<•d. 
'los,- of barg;1i11' rule unch·r whidi 
lht• ch-frnuclt·cl pnrty j_,, J•1·rmillt·d 
tu vl'I thl· Ol' IIC'fit s hr would han• 

rccch·ed if the reprt'.',cntntion had 
been true." Sixlh Progress Re­
port to the Legislature by the Sen­
ate Fact Finding Committrc on 
Judiciary (1959- HlGl), Parl 1, 
The Uniform Comm<'rcial Cod(•, 
p. 63. 

2. The second l'('lltrncr of this 
i.rction chanl(rs C11lifornia law. l.:n­
drr former Cil"il Cocle § 17891 2 ), nn 

C'IC'ction of rc·mC'dies was t('(1uired 
bt•I Wt'l'II l'l'COU(>mcnl, dam:wcs, or 
restission. 

Chnn):!es from ll.C.C. (196:! Officinl 
Tex() 

3. This is i.c•c-tion 2 721 of the· 
Onida! Text without d 1a11rt·. 
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§ 2721 COMMERCIAL CODE Div, 2 

in knowiui:I~· miMC'JlrC'RC'ulini: qunlity nnil 

colorfnRtru-ss of pro1luC't , p lnintifT11 n cC'•I 

not r eturn or ofTr r to r..turn thr. ~tou,•, 

whkh hntl hrC'n n11plir1l to h ou se-, ~i1wc 

Slll"h nn C1fTl'r woulil hn\"(' hrMr n u sc•lr~,: 

J:C'slnrf' nml ~in<'<' 11111h•r ~ !!- 7 J l. plnintifT s 

h n,I n liC'n 011 ~tonr until 1111rdrns<' prit·r 

h n,I hr·rn tC'fn111l1•1l. ~ l,r rk s , ·. Lr•hii:1, 

Hri,·\:fn,-,.,, Jrw. !)!ltl(l) J!l l'n.11 . .\. l'.'.!,I 

G(i(i, 7:1 ] l:11111h. !!.J.I. 

3. -- Materiality of misrepresentation 

, \llC'J:<'<lly fnlsr rrprcsf'nlntious of H llrr 

of bns incl's os to wl,nt rnlnr of prrpni•I 

insurnnrc n111l ncco1111ts rC'rC'i \'nhlf' woul<l 

be on <Int<' of nct unl t rnnsfC'r wrr,• not of 

E<ll•·h rnntrrinlit~· whrn YiM\'C'cl in lii:ht C1{ 

C'tllirc trnnsnrtihn ns tn wnrrrt11l tl'!'•Wi~siou . 

J ,olM v. ll••rlin (l!l:i<:) J !i;t :--.E.:!,I !~Iii, 

:.:::~ :\[ a~:-:. l 0. 

\\'hr-rr 1111.,·<' r s of pri\·ntc• lms linr wrrr 

i111l11r1·,l t o 1111rc·lins<• snmr 1111,- f(I s1•ll1•r~· 

n1:ttf'-ri:II tnis rl"11rr:-a·11t ntiu11 !-o" . irwlwlin;! tPp~ 

r<•~1•11t:itio11s ns to th<" , ·ou,Jit inn c,f 1111!'- ••s, 

hur~n• wc•n • rutillf'rl th tf•t•o,·••r ,•o:-:t uf Jlp\\· 

ho~1•~ , \·Jrif-h tlu·,r hn•l t o 1111r,·ltas<' hrt•an!t-" 

hns,-s "IIJl(lli1·d l,y ~,-Iii-rs w1•n· 11nt in 11~,r -

hi <' contlit ion nR rr11r<'MnlNl. Mrcrn , .• 

Hubin (1000) JOO A.2<l G>>H, :.:on l'n. 3G3. 

4. -- Misrepresentation as cause of 
damaao 

Ju huyNs' n•·t io11 ni:nin.st ~<'ll<'rs to r c­

s ,•ind n i: r<'<'lllrlll t o purc·hm•c JlTi\'nll" lmR 
Jin<'s, ,-,·i1l1•11t·,· ~howf'1l thnt h uycrs· failnro 

Ill n1·l1i<',.,. n111i1•i11n frcl J>wfils ronl,1 hr nt, 

I rihut 1•11 to ra11s1•s othrr thnn ~1•llcr8' m is­

rt•flrrsr•nt n I ion s m11l. I hf'r<•forc-, huyC'ra cn­

tit lr,1 t o rPsi·ission w ere 11111 l'lllitlri1 t o rc­
c·o1·rr on nllPl!r•l los.s of profits. i\l)·<'rs v. 

Huhin (Jfltot.l) mo A.2<l G::iO, :J(!'J l'n. :JG3. 

5. -- Questions for Jury 
Jn nr fio11 h)· ruinor hu)·<'r of n11lomoliiln 

ni:11i11st ,J.-:ilrr from wl,if'l, ,wllrr 1•11rehnsNI 

111101 l1C'r 011t11111ohil<'. i:h·in i: b11yr r 'R ehcc,k 

:ind lm)·pr":-. n)tl nnto1nohi1t, ns Jrn rt pn:i·· 

1111·111 , opinion r:q,rr•ssrcl hr ,J,-nll·r·1< 1<11l1•s-

111:111 <'<•111•rt11ini: hn)·c•r·fi rii:1,t to clri\·r thr. 

n111 nm nl,i),- h r f<orr t r<·ril·ini: titlr, whi,·lt 

wus thr11 in lrn11<ls C1{ l,nltlrr of rll<'IIIII · 

hrnurC' 011 ~11,·h n11tn111nhil<'. cli,I 11nt jus­

tify fillhrnission of <Jllr.S fion of fr:i111l t o 

jury. :--n)·•lrr 1·. 'f'.,w11 llill J\lnfors, Jrll'. 

(l!l!~I) ltl,"1 A.:!<I W:!, JO:I l'n.S111><•r. G'i,-;, 

§ 2722. Who Can Sue Third Parties for Injury to Goods. \\'here 

a third party so deals with goods which have been identified to a con-­

t ract for sale as to cause actionable injury to a party to that contract 

(a) A right of action against the third party is in eithel' party to 

thC' contract for sale who has title to or a security interest or a special 

property or an insmable intel'cst in the goods; and if the goods have 

been destroyed or converted a right of action is also in the party who 

either bore the risk of loss under the contract for sale or has since the 

injury assumed that risk as nga inst U1e 0U1er; 

(b) If at the time of the injury the party plaintiff did not bear 

the risk of Joss as against thC' othC'r party to the contract for sale and 

thC're i'> no arrnngcment between them for disposition of the recovery, 

his suit or settlemC'nt is, subject t o his own interest, as a fiduciary for 

the other party to the contract; 

(c) Either party mny with the consent of the other sue for the 

benefit of whom il may concern. (Stats.1963, c. 819, § 2722.) 
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§ 2723 COMMEHCIAI, CODE Dir. 2 

nn<I thn!, if loFS<'$; wnr FU~tnine,l prior to 
euch nppro,·nJ, they sho11Jd be suFtnincrl by 
buyer, suit by srllcr ni;nins t third pnr!y for 
dnmo,:cs to tnxiC11b wns con~iF!rnt with 
the ni;rcemcnt, nnd !,cllcr wns the proprr 

P<'rson to sue for ,lnmn,:<'l', lnn,11111<'11 ns 
1<cll<'r wnA still owrwr of th<' l,usi11<'sl'. 
l-<'ist v. Schnttic (10G2) 170 A.2,l !?77, 107 
l'n.Supcr. 4::iG. 

§ 2723. Proof of rtlarket Price: Time and Place. (l) If an 
action based on anticipatory repudiation comes to trial before the 
time for perfo!'mancc with respect to some or all of the goods, any 
damages based on market price (Section 2708 or Section 2713) shall 
be determined according to the price of such goods prevailing at the 
time when the aggrieved party learned of the repudiation. 

(2) If evidence of a price prevailing at the times or places de­
scribed in this division is not readily available the price pl'evailing 
within any reasonable time before or after the time described or at 
any other place which in commercial judgment or under usage of 
trade would serve as a reasonable substitute for the one described may 
be used, making any proper allowance for the cost of transporting the 
goods to or from such other place. 

(3) Evidence of a relevant price prevailing at a time or pince 
other than the one described in this division offered by one party is 
not admissible unless and until he has given the other party such no­
tice as the court finds sufficient to prevent unfair surprise. (Stats. 
1963, c. 819, § 2723.) 

California Code Comment 

By John A. Bolrn and Charles J. Jril(iams 

Prior Cnlifornin Lnw 

1. This section has no stt!tutor~· 
countc-rp:nt in prior C'alifornin lnw. 

(buyer's remedy for nonck·lin•ry of 
goods) the market price wns dctN·­
mined nt the time the l,?'oods should 
ha\'l• been dcli\'ered or, if no time 

2. l!nder subdi\'ision (1) the 
markc-t pric<' is detrrminC'<l nl lh<' for delivery was fixed, nt the time 
time the ngS!'rie\'ed party learned of of the refusal to dcli,·t·r Uw goods. 

thc t<'pudiatio11. Thi s is different 
frc,m the mC'asun.• of damait<'" pro­
\'icled in two formc-r US.-\ S<'C'lions. 
In forml'r Ci\·il Code§ 178-1(3) (sl'll­
cr's rcm<'dy for nonacc<'plance of 
good:: ) the m:1rk<-l price was del<'l'­
mined nt th<' time th<' goods should 
ha\'e been nccepte<l or, if no lime 
for ac:crptnnce wns fixed, nt the time 
of the rrfusal to nccrpt the goods. 
In formrr Ci\'il Code § 17~7(3) 

3. In nctions for nnticip:itory 
brt'ach the courll, ha\·e nppliNI the 
1,:"erwrnt measure of darnnge forniu­
la of Cid! Code § 3300 whi<:h pro­
\'id<'s for l'N:o,·err of n11 amount 
which will compc•11s11te for nil detl'i­
mcnt proximately cnus('d by the 
breach or which wou·ld be ordinarily 
likely to result from the breach. 
\'ilagrnph, Inc. ,·. Libc1·tr Thentrcs 

690 I 



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E 
   

   
(8

00
)6

66
-1

91
7

FCA MJN 239

I 

C'h. 7 SALES § 2724 

C'o., 1!)7 Cal. G9-S, 2-12 Pac. 709 

l 19251. 

-1. ~ubcli,·i:-ions <2) and <:3) arn 

new lo California statutory law. 

Changes from U.C.C. (l!lG2 Official 

Text) 

5. This is :-ection 2- 723 of the 

Official Text without change. 

Cniform Commercial Code Comment 

Prior Cniform Statutory Pn>\'i8ion: 

Xone. ·.,• 

Purpo~cs: To ('fimin:ite the most 

ohYious dirlicultics arising in connec­

tion with the determination of ma1·­

ket pricc, wht>n that is stipulated :is 

a nwnsure of damagcs by ~ome pro­

,·i:- ion of this Article. Where the 

:ippropriate market price is not read­

ily a,·ailnble the court is here grant­

ed reasonable leeway in rccl'idng 

c,·idl•rtcc of prices cunent in othet· 

comparable markets or al other times 

comparable to the one in question. 

In accordance with the general prin­

ciple of this Article again:it surprisc, 

however, a party intending lo offer 

eYidence of such a substitute pl'ice 

mu!\t l?i\'e suitable not ice to the other 

.'partr. 

This st>cl ion is not intended to ex­

cluclc the use of any other reason­

ahlc methocl of detl'l'mining· m:1rket 

price or of measuring damages if 

the circumstancl'S of the case make 

this ncce:-:sarr. 

Definitional Cross References: 

",\ction". 8t'Ction 1-201. 

"AggricYc<l party". · Section 1-

201 . 
.. Goods". S<•ction 2- 105. 

..=-:otifics". Section 1- 201. 

'' Pa1·ty". Section 1-201. 

"Reasonable time". Section 1-

20-l. 
'Tsagc of trade''. Section 1-205. 

Cross Roferences 

'.\f,·as11 rc o( , l:1111:1::~!I for hr,•:11·h o( 1·011tr:1d, s~•l Ch·il Code § 3::00. 

;\un-ac'1·t•ptan1·r o r rt•tnitHntion. 1la1t1:1~f'M (or, ~ec § :?70~. 

Xuu-tldin•ry or n•t111<li11tiuu b)· seller, 1!1111111gcs for, Sl'C § 2713. 

Law Review Commentaries 

H,•111,,,H,·~ of n huycr for hrcud, o( contrnct untlcr the l 'uiform Commcrcinl Cotlc. 30 

::-i'.D.L.ltc,·. '..!'..!3 (July Hr,H). 

library rofcrences 
Rnl.-~ e=,::q C!J, -HS('.!l. 

l'.J.S. ::::1 1,•s H 484, 5-40. 

Notos of Decisions 

I. Decisions in other states 

l•'or future j1111id:1I ('OIIMtrtll:tinn~ of tho 

l'niform C'ommcrcinl Co,lo by tho Cl)llrts 

o( other n,lu(lling ~talc~. sco Note!! of De• 

r·ision!I u11<lcr sect ion '.!-7:?3 Uniform Lnws 

.\nnut,llc<l- l'niform Commcrciul <.'otll', 

§ 2724. Admissibility o~ i\larket Quotations. Whenever the 

prevailing price or value of any goods regularly bought and sold in 

any established commodity market is in issue, reports in official publi­

cations or trade journals or in newspapers or periodicals of general 
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§ 2724 COJ\IMERCIAL CODE Dfr. 2 

circulation published as the reports of such market shall be admis­
sible in evidence. The circumstances of the preparation of su·ch a re­
port may be shown to affect its weight but not its admissibility. 
(Stats.1963, c. 819, § 2724.) 

California Code Comment 

B11 John A. Bohn and Char/rs J. Williams 

Prior California Law 

1. This section has no statutory 
counterpart in the USA. 

The section modifiei- California 
i-tatutory law by extending the co,·­
et·ai::e of the Uniform Bu1-inc>1-s Rec­
ords a1- Evidence Act (Codc> of Ch·il 
Procedure §§ I!l5:lc to l!l53h) hr 
making "reports in official public:i­
t ions or trncle journals or in nc>ws­
paprrs " ndmif'sihlr as evi-

dcnce. Under the Uniform Business 
Records ns Evidence Act thrse 1·e­
porls wrre admissible only if they 
wc1·c made in the rcs-rulnr course of 
business. (Code of Civil Procedure 
§ 1%3[) 

Changes from lT.C.C. (l!l62 Official 
Text) 

2. This ii; srclion 2- 72•1 of the 
Official Text without c:hanl,!c. 

Uniform C'ommcrcinl Code Comment 

Prior llniform Statutory Provision: 
None. 

Purposes: To make markc-t quota­
tions ndmb,sible in eddencr whill· 
pro\'idinr for a d1allc·nr<' of 111<' ma­
te-rial by showing !ht• t·in·umslann·s 
of its J>l'C'J>aralion. 

1'0 cxpliril pro,·iidon a~ to th<' 
Wl·ii:rht to he> gin·n to mnrkt-t quota­
tions is c:011tai11C'd in thii: i:c•c-tio11, hut 
sud1 quotntions, in the nhs<-11t·1• or 
rompt•lli11i;r el111llc•11g(', ofT,,r 1111 :Hit•· 
qualt• lmsi:-: for a \'l'r<lid. 

:.'llarkl'l quo!:,tion:- ar,· mad,· ::d­
miss ihll· Whl'n tl:i· pri,·c· or rnlu1· of 
i;roucls lraclt·d "'in :111y <·:< tabli:-:h,·d 
markt•t" is in i.-<:-:u1·. Tlw r,·ason of 
the H•t·lio11 dol'S not n ·quir,· that (hp 

markd bt• do:-:dy urr:miz,·cl i11 th,· 
ma1rn1·r of a prudun· 1·xd1:111ge. ~t is 

sufllcil·nl if trnni-aclions in thl' com­
rnoclity fil'C' frC'qucnt nnd opr n r11ourh 
to make n markl'I C'sluhlishC'd by 
usa1w in \\'hiC'h Oil<' prict' ran IH· C'X· 
pre({'() lo 11/foct :111ot her and in whid1 
an infornwd n•port of tht• rangt• and 
trend of prircs can I,(' 11ss11111rd to ht• 
n·11so11al,ly nc:curalC'. 

'fhis srct ion dol'S not in :lily way 
intC'nd to limit or nt·i;ralt• till' 11ppli­
cnlio11 of i.imilar rult•s of ndmi.s,-i­
hility to ol lw1· mall'ri:tl, wlwthr1· by 
adion of till' rourt:- or hy statult·. 
Tht· purpo.st• of till' p1·1•s1•11t Sl'C'lion is 
lo nssun• a minimum of nwrrnntil,· 
11dmini,;tratio11 in this important sit ­
uation and not to limit any lib1.:ral­
izi11g tn·nd in mod,·rn law. 

Ddinilionul Cross Heft.rencr: 
"'Goods". St·t'lion 2 - 105. 

Cross Rclcrcnccs 
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tA-u~/1#1A- C~M/4111,e111~·~e ~~;,~ ¥~ 

COMMERCIAL CODE . § 2711 
Nolt 4 

f 2709. Action for th, Prlct 

Law Rttl4• c-at•Wkt 
Oink ~ttd,t pl,n&: lnll<l, """'' ,n ron1.uinc1 nJU.D.ini. 

(I %1) I l..o)..,,,_ l..Rtv. CC.hf) 49. 

N<>t" ~ DotWoet 

Aettltnllo« ♦.$ 

I, la 11n«-'l 

w~,c • ""111141 10 d(~Hr rrortnr and rrndcr •cr•>or 

hu been ptnormcd and pun:lu.>cf fub to QOnlply .-i1h 

tcma .x ,-onlra.:I, 1hc con1ra.:t pri« Q 11,c lllC&lUtt of 

d.lm•an.. u 11 6'<un1cly rtprocnu utrol o( ,-roc1ot·, Jo.4. 

US. lndu1tna. Inc. v. Edmnnd J. Vadt1.1i1, Oenenl Con· 

tractor (1%'11 76 C1I Rp1r. 44. 270 CA 2d ,20. 

J. A~lllty to ~rro,,. 

l '.nJcr r1m111<>n .,, chi, \C\:tKJn. th•t. •hh.,u1h pr,,pcrly ill 

,,.....i, hnc not f'l'\Cd, if they rannoc rra.1,ly be mold for 

rr•,.1n1hlt pnrc, -,lier may "rr« to ddt\tr a.-...d• 10 bu)tr, 

,nJ. ,( bu)cr rcfu\oC'I hi rt<mt them, may n,,11fy hu)tr 1h11 

'"'"'' 1hr1uflrr arc hdJ by "''kr II h.,ftt for buytr ,lid 

lhcruflcr \ttlrr ma) trul ,,~,.,h u l>u)rr', •nd may m>tn• 

lltn 1.:tk>II for rn.:c, '<lier mu.i n•ll t'fllJ t1t•bft&h tender ot 

1u1\Cr rhrtt-Of but 11\0 •hiluy to pcnwm Walnul Cr«k 

P,~ 1>1,t11bu11,n,, Inc , . <i•IN Ru~r Co ~In Ol\t11on 

(l~b-11 N C:,t Rp1r. lt,7, 221 CA 2d 110 

7, CCHt41tlou ,rttN1N1 

Where manuf1<.1urrr onallrd J111nbulonhip c<>11tract 

""" "h,•t~lrr punu•nt to u, uprr-'«I 1<nn, any ro,c, 

n•nl on r,an o( manuf-.:111111 to r<J"lrclu~ 1lllX!s in i>'>'-\ltoo 

f 2710. Stlltr'■ fncldtnlal Oama1u 

IAw Rt•lcw CommolulN 

E,;,,n,1m1~ an1l)'i• of !ht r.,._1 .,.,Jumc 1c111l '<lier. ( 1934) 

'7 S<> Cal L R. lH 

,ion oi •bolculu at cimc ol C111Ct.1l11ion • ·ould l1.a,-c re­

quited an olTH ro resell bcfort ht\.-omin1 rnron-ubk. Wal­

nuc Cmk Pipe Distribllton, In,;. v. Oaia Rubber Co. Salo 

Di\fflOI\ (1964) 39 CalRptr. 767, 221 C.A.M 110. 

t. Sotlet 
Whokukr •bo contmdtd Chai m1nufactum wu obli~ 

10 acttpt rtium o( 11\ftdundiu \Old by nunuf1cturtt to 

•hokukr un&J' dtt1nbu1onhip C'OllltliCI u~ manufx111r, 

.,., WICCllalion °' conlrk1 and to tciJnburw •hoicu.ltt 

•u nnl rn1itlrd co mainrain J<:lion for pn« of &oodJ <>n 

~,i, ch,t II hdd mcrclunJi~ u ti.lier for manufactum 

•hcrt it wu noc \hewn that •httln.akf not,rltd manufaccur, 

« that mcrchandiic •u l>cld undtt t>.,hntnl. Walnwl 

Crttk Pif'f Oi11r1butort. II\C. ~- Oa1es Rubbtf Co. S.les 

Oivt\lOO (19641 l9 Cal.Rpcr. 767, lll C.A.ld 110. 

t.5, Atnlfnlloe 

Commrrci,I Code ch1n1td law on -.:~•ktahon, ind K• 

ccprancc of ,ooc1, ..,,hout r,,ymror doa. undtt rht C~ 

allo.- ttlkr 10 •~ at onct noc only (Of p,ul du• ptymcnu 

but for pn« o( all 1ood1 1htn dt.liwml and ~td. 

Ganlry .C,>IUI. Co., Inc. Y. Amm,111 Pipt .t Coo!J. Co. 

(19H) 112 Cd.Rpir. Al-4, ~q C.A )d 186. 

In a.lion •1ain11 ...:lkr frlf dander, •hctnn c>1dcn« 

made i\,uc of (..:1 (,,r iury • h(thcr itlltr hid .K,·rkurtd 

cnlire hllancc by l<llOI\ ol default ,nd •hrrhcr ,um ol 

S241 tiH • u chm due ,.i ,111td by itlkt co 1h111I r,ny, 1n1I 

coun rntd 1n in\lruclins. .-,rh<>ul rrfrrrn..-c 10 rcqutrrmtnt 

ol \<uonal>lc n<>11lk11ton, 1hat 1tllrr by a..-.:cr11n1 late J'&)' • 

mam rtin,wn coo1raoe1 unlcu it no11r~ buyer ,~, con, 

In.et hu bttn can~•llcd, and in,tru.:lion wu also ob;«"lion· 

•hlr fur fatlurr 10 1u1d, JU,Y &J Co 1pplir111on o( ductnnt o( 

..-aiscr. Id. 

Seller', damaars· Said Acl ind Code roull• computd. 

Rohen J. lbrri, (196~) 11 Stan.LR. ~-

§ 2711, Ruytr'• Rtmtdltt In C,nnal: Duytr'1 Stcurtty lnterut In lkJttl~ Good, 

I.aw Ruic• Coa111owiu 

Ad1111C< paymrnh in n•nln<O for "le of nunufaccuffi! 

sn.iJt R1,·hatd E. Sr<tdcl (1%41 n C L.R 21 I. 

An11ci~rory rtruJoa1ion· O.m,,n in ~•"" o( pr0<pte· 

ti,c nonprrformarn:e. Thoma.> H la.:kt.0n ( 1971) )I $Ill\. 

LR 1>9. 

fl,nk crtdic plus: lnno>alion, in contlll!l(r nnandn1. 

( 1'168) I Loyola L.Rcv. (Cal,() 49. · 

eu,cr', rialu to monccuy dAmavs. Ocorac L W&ll1c:l1. 

14 UCC LJ. H6 (1'182). 

Conuw ixnormancc Anhur I R~n (1915) 22 UC. 

L.A I.Aw Rev. IOI). 

"Cool1n1-0IT'' ptnod ,n door,ro-door uks. Byron 0 . 

Sher (191>81 U U.C.L.A. low Rn. 117. 

Dam•an for kilt pro{lta. Robert L. Dunn ( 197S) 9 

U.S F.LR. 41S. 

Rtmrd)' pro1·i1ion1 of th11 Arlidc. l..awrffiC'r R. Sma.11. 

(Sprina 1'169) 4 Gonu1-1 L.Rcv. 176. 

Rc>ocation1 o( oettpl&ni:t o( non<0nform1n1 c<>n<h. ScU, 

tr'• defrnlt$ Fttdrrick S. Lu11, ll UCC L.J. l-4& (l911i 

NOIN of DecbioM 

4. P17111t11la aa4 &podll 

Where a coruumu 1w unkno.,·ioaly putch&>CCI • ll<'W 

motor >thick whtch canr>O( bt r<ai11crtd btolUoC ot f&1lure 

to ~omply with the Vchiclr Clldr and 111ut.cion1, th.ia 

l«tton •llowi tllc con,umcr to ~an«l Che conlract alld 

rcco>tr monry paid. Opl Ally.Orn., f9H-7' AJ. 14016. 

A1terl1k• • • • lndl~•t• d1l1tlon• by amendment 
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§ 27) 2 C'O~l~lf:HCIAL C'OJH: 

f 2712. "C'ovu"; Jluyrt'• Pmturrmtnl of 1-ub~tllult Good~ 

Lu llr>lt• C.O.aota1lt> 

A hllk a..y ill ,,.n .. t ddtnU of 1hr con1rac1-nurlt1 

d11Trrm1i1I a, a rnnrd1 (01 buytt> D1,1d W. Carm)I 

(m4) ~7 S<, Cal LR t,/.1 . 

An11c1ra1nl) 1tpud1111on Pam•F" in r•"' <{ rt<"pt•· 

Ii~, nonpcrformanc,. lhnma, II . J1chon (1'17i) 31 511n 

L.R. 69 

Dama,~ fOf 10.r ptol'III · Rohtn L Dunn (19H) 9 

U.S.F.LRt>. 413. 

Rcmcd) p«ni~1 or 1h11 Article . l.awml« R. Small 

4 Oonz.11• LR 176 

lleif'Olllil't anode! d contrect 1,-.·. Melvin Aron £t>-(n• 

bcr1 (19'4) 36 Sttn Ut 1107. 

Rn·oc11ion, <>f a.ctpl111<"r o( non<onformin1 ,nnc1, Srll­

tr', dtrm..,.,. Frcdrnc1 S Luu, B llCC L..J. 3-0 (19U) 

Uni1> In tort, ex>n111tl, and p,oprr1). Thr mC'<l<I or 

precaution. Roberc C<ic,w (1915) 7l c .L.R. I. 

, . .. .-,.1 
Coo~ri of CO\'tl tn1M,, l>u)tt I(> m1l.c nuonahlr ~ut,,.ri­

lutr pure ha"' and ' " rcx,.., ti l"O\I' thttcor r11ht1 tlur> 

d1fTr1tnrr h<h•ttn mar1tl ulur and ronlrtrl r,ri« end. ti 

umr 11mr, r,rotr,1, ullrr from c-on1«1om111I dam,,,, • hi: h 

<-ould ha,r b«n m111p1rd h) r,u1<h1\t 1>! Juh>111u1< Jnc>d' 

Grr-..in ' S<-ulhr,-lrrn C1hfr•rn11 ""'" or Stwnlh 0A) 

Ad•·mli>I\ (1970) 9} Cal.Rr,1r 111, 14 C.A.)d 20'/ 

3.~ . 

Whrrc atllrr of rei,m, n~($uril) br-., b«au., <>f arrl, 

cal>k kdml mor).rtinJ m1riclion.. 1h11 buy« had l ra.ek 

coniract. buyrr did nc,1 Jh1>11 1hat ii w<>uld t">·tr ~• 

liabk in damtf" lo buyer on the (ONt,rd (Clllra.:t. alld 

etlltt Wt.l !IOI thown to havt r.cttd 111 ti.d faith, ct,.ma~ 

aw1td I<> buyc1. whr, did n!II WVtr, for atlttr'• IIOn&li•cf)· 

rould b, limi1rd to 1c1u1I tton1>mic Ion. 1hr ,mnun1 h 

Uf«trd ,,. male on thr =rk1, 1ranuc1ion, 11> or~ 1<> 

much ,rc111rr mor).cHontract d1fTrrcnti1I Alhtd C.nnrr> 

I. f',oclm. Inc •· VKlnr f'1dini C<> (Arr I Dnl l'li4) 

20<I C.I Rr,11 60, 162 C.A.)d 90~. 

§ %713. Buyn•, Uam11t1 for Non•Dtllvtty or Rtpudlallon 

Lu, Rnlt• C..-.tula 

A ·unit ew.ay Pl partial dc:feru( of the ~1-l•INlht 

dilTrrrntul ti a rtmc-d) (Of buym. O.vid W. C..rroll 

(19~•> 57 So.Cal L.R U7. 

AnlK1palol) nrud1a11nn Pama1r-- in cue- or rt(t)r« • 

lin nonrrrfonnancr lh=u ti h.cli.wn (197SJ ll S1an 

L.R ~9. 

O.mtJh for 10<1 prof,u Jl.~t1 L. Dunn (197') 9 

U.S F.L.ko 41' 

Rnr,\n,"c mrdrl or cnn1ra;1 h" Mrh1n Ar<>n f~i.rn -

1><11 (19~,, )c, S111o I k 1to; 

RnocatKll'I• or a..-cplanr, of 11on~fom,1n1 1ooch Sell 

fl '• dtfm\(> f'rcdttK"l 5. ~u. I) lJCC L.J. )U (19&1) 

1\1110 ol iltfhloru 

6. Dtru~, 

Whri, arnrndnl ChM•ct1mr-t.1n1 or drfrndanr ll•lrJ • 

ou..- of scuo1, IJIIII\I e-,"',-dtkr><bnl for tt>-e"""'' ol 

•J•ttnirnH '"' 1nc,r.l ul, o( rre1,. ,nil 11 "kl- 1lk1td that 

11rnc1 ttb11on,h1r ""'"' btt,-t'fn pla,nun 1nd ,,,,.,-d, 

(rntlan1. 11><1 an, • ., In cornr,b1n1 to n-covcr moor> all,, 
tdlJ du, "" lu\( <'tllllllcl n,~rinr ,,,e-, •• , -nli&II) 

... m, •' arntndrd tl<>"-<'Otnf'l.amt of dtlrhdanl. an,.,,, llal · 

ed ••hd dtrr11-, Amk"l•rr- lhtlu• Luunr <:o \ . R<>h<n <.: 

YounJ Auona1r:>. foe (1%,) 0 Cal Rplr )9-4 , 23' C A.2d 

'24 

•. - " "tlpt ... •rnritw> 
f.,~ t.ul11M\l ahtmall•c 1u,d o( Jl5,000 fo1 o,,,p. 

t1'• failurr to drlt'TI bar tqu1rn,,n1 and forur" to r,la1n1in 

,..h,, had tuhnnllttl throuih th11d pan, a t,.J ,. htch h><I 

bn-n &«tf'led and • h<• iu11f\f<l 1, to •1lur ol •uch cqu1r 

mml ~ •· Soulhtatttn Caltforna AU'n o( 5n-en1h 

D•i Adm1lish (19)0) 91 CalRpcr. Ill . "C.A.)d 109. 

II. D-u..,---ta ..-,.1 

Whtrt &uil ia llt1-., , IIOll~rlorrnlnJ wlkr and an 

Ill~ bcl)'fl ud llw li\jury -™• d damal• to tht 

tood• thcmtotl= and tht QOlt1 of rtp1ir of auch d&m&Jf or 

• lo&$ cl proliu 1ha1 tht cie.t had bMi upccied to yitld to 

ll>f buttr, II is ltnllbk to limit thr buytt'1 riJht• lo thow 

proVldtd b) 1hr lJntfotm Commrrcial Code. to treat ,uch • 

brca<h .•' an a<Cldrnl h to rohfuw d1)&r-rointm<nl ,-;1h 

dn.1\ltr S M Wil>00 A Co. , . Smi1h lnlctn. Inc (CA 

197') 5!7 f.2d U1>r 

Even lhouJh rapl'flcr had '°"trKt IC> ull r■~in• II, 

tow1n riurlr1 •hKh ,ctr to br dth,rrtd b)· domt>t1< 

.,_.drr. oronr1 ,.., a "buyer." nlhrt than a "t>rolt1," 

,--11h,n fflt£nmr or f 210.1. hrn.-,. Ol"'rl<J'> <LimaiC\ .,,. 

int e>ul of po, \rr'• l'\00drl11«> or 1hr 111\in, "'" t•• h<­

ex>mrut«l 1n 1<corJ.n;r •1th bu)t1'1 rtmrtlir, I'"'""""' r,! 
f 27 I) Allt«l C.nr>m A f>tt).m. 11'< \ VKtor P1<l1111 

Ct> (Art I O.u 19~4, 204 Cal Rr11 w. 161 CA .\d 90~ 

Whr,c >tlln l'f " '''"' ""'t\UJI)) lnrll , ~ -.u-, .,r •rr-1. 

(lih1! (tJtt,1, ~ mulr1mr fl"\lthh.,11 ... th~t ~U)Cf h111J . nul· 

e1,nui...1 ki)t: did n,,, •hm,, th•' tt •<•IJJ<l t,cr t-c·••nm· 

lut-1, in cbma1n lo bu)tr "" th, fon,arr.l ro11111. I . • ,.,! 
>tli<r ,.,, l>Ol 1ho• n It• haH 1,e1rJ th b.d la11h, darna,, 

••••J ,~ bu)rr. ,-1,,, d..S 1><>1 """· for 11<ll<r'1 nm,drl••<r> 

'°"Id be 1,muro lo IICILUI f<'(W,Offil, b,. 1hr amount ti 

tlf'tt'ltd 111 inalr on 111< c-omrk1r tran,actooo, 1> orrc><cd h• 

111urh Jrr-1rr rnarlrl<Mlra,:I d1nrrrn11al Alhtd C.nnrn 

A Pa.lrn. In- , \ '1rt,11 f>•<l•n1 C" (AN> I D,,1 19Hr 

2<1'< Cal kf>lr t,0, 11>: C A }cl 'Ill~ ~ 

14. - Dllrrmw-t Mf•tc• CMlntl &114 ll&lltt ,rl(1'••• 
P01->1btl1I) o( "dn.a,1roo," u in damaJr 111 ,ai,in CIDf' • • ■•: 

dearl> fotaoublr 10 nr,tritnc-c-d M-lltt> c( ralun._ and lhu, •:. 

uli<n •.rrc prorcrl) bdd luhk for damsJr- ~u~ bvyr1 • 

I>) 1~11 b,r~ t. (I/ cnnu ._.1 1,.a,td hi• Oll1Nd1naril) hit>· 

r"-< r;-.( ial\lM ,-h,. >, •• , '"u"" h) 111n dam.,, . ahhoutl-

pr= c,/ l'Llun, ro.c. buyrr'• cWnalo fl'f '""'' of C>O>rr V>d 

loa1 Pf')tl11 on ~1w rrult nn Miura!. for.abk, 

and Mi~ ""ull d ttllm' fallurt IO dcl1\'ff ~ to 

con1ra.1 Svn Mud biin Oro-nn c( Califomi.t v. V~or 

Pad••1 C.O (APr , l>ut 191)) 19-4 C.I Rptr 612. 1'6 

CA.)d m . 

Unct.r11M ln&alff ~- or 9dd!Uont by afMndment 
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COMMERCIAL CODE 6 2714 
Note 43 

f 2714. Buytr'• Dama1t1 (or Bruch In Rtsatd to Acctpttd Gooda 

o- R~rr,_ 
Co!lwfflff nrTMCln. tC1C Ci>1I COM f I 790 tt w-q. 

IA• Rufe• o,. ... Wlc,t 

Bank crnl,c pwu: lnnovallO!U 1n co,uurncr lil\AIIC1na, 

(1%1) I Loyola LRev. (C.hf.) 49. 

Choi« o/ law in product1 lubiluy. Ounll,cr Kuhne 

(1912) t,0 C.L.R. I. 

Fil'\I lone ,,( .k(ffl~ ,n "•run1y {uth Fulurc hl ghc 

noti~ ol br..:h. llullct Cluk, 15 liCC L.J I0j (l'IU). 

Mcrchlnc of ~k)ll l-}14; Who Medl him? ln1rid 

Mkhcl~n H,llinatr (19'}) )4 11 .. 1.U. 747. 

RcYOCaiioM o( M:«planc:c of non-confonnin1 ioo<b: Sell• 
n's d(ffflin. Ftt<knck $. f.uu, IJ UCC U . JO (1911). 

Sella', hrt.&ch of urun1y 10 rrr,ur or rcrlacc Jcfn:1h c 

JoodL R B,n,I P<C<non (1'178) 0 <:om.L J. SH 

S.llu'• v,arrancy h1bilo1y. Ohn W. Joon ( 1971) 6 Pcp­

p,rd,ne L.Rn. 0 . 

Socn of Dtd,lon 

3. F.lffll..- of l'nM<llet 
fru..-k rur,h .. ..-r, ,u,na minuf-.ccurcr for Nn~u•ntial 

Janu,n u 1nuh <>f bru.:h u( ,urunly, ,. .. nl>I ,umpcllc-d 

co <Itel rtmcdin o( rN:ouion or J•m•&t'. Sttly • · Wh11t 

MolOf Cu (196)) 4, Cal Rptr. 11, .Wl P ~d 10, b} AC. I. 

ts. Def,_ 
Whuc a.tnfndtd <rou<0mrt.1n1 o( dtl'cnd1nt ,i.rtd • 

cau« of &<lton •JJinn crms.JcftMhnC for rcv;i.1i,1n o( 

•arn-mcno for itka«I -ilc of pr~ llld 11 ,. u allt&cd 1ha1 

._,<n<y r<lation,hip Ollttd bt1.,tttl plainllrT and Ch>\\•dc• 

ftndan1, and llllw« to ""11J'bint to r«ovcr money all•&· 

c-dly dlK on leaw ronll&ci COttnn, prn, WU eu<nlially 

u= u &mended ,,_-<ompwnl o( dc(tnd&J,1, llllWr 11&1· 

cd •alid d<ftn>t. AmKOq> lnJ...._ t..e-n, Co. t . Robert C. 

Youna Auociatca, In<:. (196~) U c.J Rptr. l9', ll7 C.A.ld 

724. 

"· F.,lkll(+-Aclal&albUJ17 

O.•da1m<r o( o:.in1equtntial damaaa thll "'•• ill(ludcd in 

manu(a, turtr', 11andard '"arrancy, ~hi<h wu n,11 incluJcd 

in contra,;! ., hich b11tu u,Bed bul wh11:h "" on CM rev,~ 

\Ide ol purchuc nrdtt, • 1<:paratc document 11<>1 •huwn co 

hit• ~n aianed by IM bl.iytr oc ddh·cred lo him al IJIJ 

lunf, wu 1101 bfod1n• Oft I.ht buyer uid c:o111d noc bt 

in•okfd 10 pttvnil 11,t buytt from ln1rodudn1 tvidtnee u 
to hia con,eqlKnlial damaaes. Dorman •· ln1cma1inn1I 

lhn-t:s1tt Co. (197') 120 Cal.Rptr. 516, 46 C.A.Jd II. 

17, - Wrlpl u4' IU/Tkkeq 

E>i<:lnl« 1upponed eo11rf, flndina 1h11 Sl.500 wu ru-

10nablc (or repair Cuti& in wdllion 10 inutll11ioo cotlt 

rnullina from dcftcl in pluuc rim ,old by dcftnJ1n1 

m1nur1eturcr. Sm11h • O11n Rubber Co. Sain O,,i .. on 

(l'lbS) 47 Cal Rpcr l07, 231 C.A.2d 1M. 

,.. o-...-r■ .,_.a 
A conlraclual ncluuon o( habclny for con~11tn1W daJl>-

1.JCt .,.;11 noe aln)"I wn-i"T • failure o( • lirni1cd rq,t.ir 

rcmtdy lo ICIW ill eu.tnlW r<JfJXl'C; -h caw mlUC uu.d 

on iU own f&clL S. M. W,lw>n l Co. v. Smilh !ntcm .• Int. 

(C.A.1'178) ,a7 F ld I J6J. 

Wh<rc cwo t.rcc d«lnC mo1on wm 1pccit'lully ~ 

by manufaclurcr to bt inltJfal put o( purc:haur'1 au1om&1-

td ctm<111 plint, rurchurr rcl,td oo manufa<turcr 10 wrply 

ma,:h1ncs 1ha1 '"ould <'f'tt)lt dq,cnJably for opcctcd 

10-yur loft and purc:lwtt OD<lld not re&IOl\ably have dil.cov· 

mid ln1ulallon dcfoct \11111I mo<on failed appro1ima1dy J'.li 

ye,n atltt chc fint tt:slina. purc:lwCT'1 formal wnllffl nolioc 

ol brach ~ ••mnly trU llmdy •hen II WU ~ 

aJ'Pro11maltly 6 month, illrr cl«lric&J .. indinp in rnlot 

(aikd bcuu1t o( in,ubtion Jtitnoution due 10 1emptnlurc 

ri1t in u,N of in,ulaiion ptoetclion provided and ilia 

1ni1allati<>n o( (.i~ ,c-n11t.1ion •>•••m did ·nil! curt prob­

ltm; action •u timdy •l>ttt commenced appro1imatdy 11 

month• an« noucc. Kll.!Cf' Cement A G)P'Uffl C<>rp. • · 

All11-<.:halmcn Mfa, Co (l'l7)) 111 Cal.Rp1r. 210. H 

C.A Jd 9U. 

JI. -- Brud1 or warnaly 

£1..:lnc molor manufklurcr'1 Mlm111c-J hru.ch ,,f uprns 

warunly 10 repair mo1,,n 1( they rro,td Jcfn:ti•c •>1hon 

one )tar from Jalc o( 1n1111l nrcr11ion or 18 mon1h1 from 

dale ol 1h1pmcn1, wh,chtttr oc,urrcd finl, did noc abtolw 

manufa<lutct o( all fulutt r"l""'"b,hly; in fulina to l""P" 

crly J iian<X< ,auit u( h,,htr than tlp«ltd 1<mpcr11urc "" 

and lo tfTtc;I lht p1op,r rep.in Ilic m1nufae111rcr 1n.:urmt 

l,pl liabllity for 111< ,..,ural coMtqut~-a o( Ill bruch ,>( 

warunty to r<p1ir. K.ulff Ctmcnl A Oyp<um Cotp • · 

Allu-Owmm M(a. Co. (1913) Ill c.J.Rptr. 210, 3' 

C.A Jd 9n 

All<&,allOO 1h11 pl11n11!T boa &•mt hun1,r incurred ,ub-

111nhal upcn1t 1n rchlll<< on Jdcnd.lJll rin< manufa, 1ur<1'1 

WtlT&nly that nil< purctu..cd by plain11ff wu 1ui111>1c (ox 

bi1 ,ame hun11n1 in fortiin <OWl\t}' and 1ha1 dtftt>d&nc 

mllluf1ecur.r k11t1r 1tu1 plalnu.JI' in1tndtd 10 and "°"Id 

ill(ur 1uch upnues 1a tth&noc on upreu .,,rrancy •as 

1ulT,clcnl, fot purpolt o( m,,n, calllt o( action, to n1~uh 

(.&e1 1ha1 pb1n11rT had bttro 1Un11gcd. Thomu v. · Olin 

Mathinon C:htmiul Corii (1%7) 6) Cal.Rpu. 4~. 25) 

C.A.2d &o6. 

lJ, -- Oltfttt-« la ,a!M 

A buytr, upon fa1lurc o( ,~ limiccd r,pair rtmtd) 10 

It,...< ill t11tnlia.l purpoo,c. i1 tnlilltd 10 r«ovcr 1hc d,m,. 
cnoc bftwttn lht ,aluc o( wl111 he 1hould have recei,cd and 

th< value ol what he Sol· S. M. Wihon A Co. v. Smi1h 

lnltm., Inc. (C.A.1971) m F.ld 1)6}. 

4J, Ca,tal t•~ot 

Seller'• uaurmnt 1ha1 pnll(ipl< o< ca\·ea1 emptor 1hould 

apply 10 ptt'>'tnl buytr of ,1olcn kandaun from rc,;,overina 

dam11es foe lht purclwt pncc ol 1he aun wu rcjeccc:d 0. 

I.a Hoya v. Shm'1 Oun Shop (1971} 1-46 Cal.Rptr. 61, &O 

C.A.Jd Supp. 6. 

Atterl•k• • • • lndle.at• dtlttlon, bV •m•ndment 
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§ 27 J 5 CO~tMEllClAL CODE 

½ _2ilfi. llu.Hr•~ Jnddrncnl encl ( 'onHqurntinl J>omo~r, 

,_.,. Rnlu• Cotnn,fntetlu 

A 11111, '"'"~ 1n f'lrl111 drrrn,r c,f 1hr ("(>lll<1t1•m•rlt1 

d11Tc«n1i1I a, a Jtm«I) fo1 bu)'" 01\IJ W. Carroll 

(IQ~4t ~, So ull I{,. bt-7 

01m•f'' fo, lr,,.1 rrnf11, Rohen L Punn (19i~l Cl 

l1.SI .Lkr, 41~. 

fm1 line c,( dtfrm.c in ••rr•nl) lUil, f.,lurc to Jhc 

n,~icr c,f brn,h lhrUc) Clarl . IS llIT l.J. 10~ (19m 

Lo.1 profit• m the rode lluyrt', dilcmm11 Richard 

Sthiro (1979) 5l SCI Cal.L.R. 1727. 

Mn, rontraco. La"ful lroud in Cahforn1> W 01\ld 

Slav.-aoo (1974) 4~ So.Cal.l.R. I. 

Mmhant ol &«lion 2-)14. Who r,tc(!, him~ ln1rid 

Michc~n H1lhn1c1 (198J) l4 till! L.J 1◄7. 

P,oduct, hahil11y. Rt<"f'>et) or «onom,c loo., (19nJ D 

C.W.L.R 297. 

Prof'(>UI to thminalr d1m11r a• ard, for '°'' or bu\lnts• 

profit> Mom, O. Shan\cr ( 19iOJ a, L.1 0 

Ro-ocati<>n, (I( aettrt•n~ or non~onfonn1n1 1ood•· ~II­

~•·• defcn~• trcdcrid. S Lu11. D UIT L.J. )4, (19~1) 

Stlltr', warnnt) li1hH1I) . Ohn W. Je>n<' (1911) 6 ·Ptf>" 

~rdint L Rn. 85. 
Unity In lorl, contra.ct, lJ\d Pfortn> Tht lllod<I of 

prcautlM Jlobcn Cooter (19!'> 7J C.L R I. 

la 111Mral ½ 
AttOfM,-a fta J2 
r-ablt Ull\lact " 
l.ot-• ot p,onh S..3 
Mlllµ!lon 5.~ 

Y,. h ~"..i 
\\'hcrt r<nrhcrah -.}u. ►. ut 1..Ur hc,·au"' ,..! "'Ucr ·, tun, 

rctt,,,nu.f\. C. h.l:I hrC'I f\lJrrr,f t,rf.,rr M"ll r • nu,lr It\ h1.1 11• 

1-Ct11"1! dl,ttl, 1. 11 • , , n,· ~''J"C°f rc, l\,a,c •~ uJ P~ C"" "' 

qnrnu,, d"mirr, t; , l,;• \ft ,,n J.tl)tf 0

, · ·,cJ1., 11.c·· r-t : wllrr', 

rcrrcvnl•Hnh. hu• .,u . .., , .. Art! • a, nc,,u·rhrl:--" cl'rrt, 1 

•hrrt dl\tn.·c', n111ic, 10\lllnf b,d, lUlro 1h11 1-<h,,.,? do• 

tnri Nd C11dt1«! th, r,nJ>hrr,h lhu, '"'nf >tllc, rnv111 II' 

•n,,,. tu.h 1,.r llunllnJI•><• llud. UnK><' t1,,1, !,.),,.,? 

D,,1 \ . C<>ftl111tnhl lnl,\fln,t,on ~)'ltfll• <.:orr ((. A l9.C1, 

i?t nd JS.I 
Whrrc c-nn11ar1 for .. 1, r,( lunnrl t,nnn1 n,1,th1hc •a• a 

orclull) nc,,,11,1.--J ,,.,,.,.._ .• t,c-,.,.,,. "°"'" r,I rela1,.rli 

equal i.,,a,ntnJ I"'""• h,ch nrre►,I) nclU<kd _,,> l,ah,lo 

I) fnf c,on~»rnl~I ~ •nd •hctc bu)rl 1-1,rulalrJ 

thal he Mlrrtr«! "" 0.TIUIJ<' plhrr lhan f'Ofl>C'ql>thhal d,m 

.,,. and wlkr Nd auc-n,ptrd I<> rrruu 1hr dtfrctnr m•• 

,lnnc bu1 •-a, unal>l, I<' d" "'· cir, um1111>C"t'\ ~re 11(>1 

tn,,u,1. ,,. rrqu11c 1h11 lhc 1-<llcr ahv>rt- Jo..= lh< bu),, 

rlainl_1 •p=f , .. t.-,, and. undt1 lh< (llrum,1an«-- " " 

r.,turr of lh< l1m11rJ '<J'I" ttmt\l} h• .,.,., lh n...-1111•\ 

~'f'OW dtd 111>1 nqu1r-c 1h11 rcct>>TI) d CM>rqllfflltal dam• 

~ bf pn111111«! 5 M W1boo It Co • · Snl11~ lnltm. 

Inc. (C.A 1'111 J'7 tJd 1)6) 

A c,on1ractual tltluuon ol hahihl) lo, c:oowqwt1lial dam· 

a,tt • ·ill DOI al..-.y, wr-nr • f11lur-c ol • hmn.~ rr,-ir 

ffinOd) to a,rrvc iU bAtftlW purpow, each caw mwl tlllld 

on hi 01tn facu Id 

bclu\lon of incidrn11I a.nd roo~ucnt,al da!!U#" 1> a 

e<>ntra,t rrm i""" ICJ'l'IOlc and di111nc1 from hm,111= ol 

rtrntd) h• rtra11 and n:,u\l '°'"'" C kJ'l'IAle cooudttallnn 
u!\Jrr c.1,r,,rr11~ , ... in con111tl anion oma SuN'!) Co. 

In. , !1.-i. /J ,,u, (D (" W,, l<I~! I Sl~ F.Surr 7lb 

4. l:lp,n>U 
Alltfllion th11 pl1in1i1T biJ Jame hunitr in<urnd ,ul-­

aunlial Cll"fflk in reliance- on dtfrndanl rifk manufactom·• 

.-arrant)· 1h11 rinc purcha.acd b) plain1i1T .,., aai11hk (CIC 

blJ J&me hunl inJ In (omJn counll)· and lhal defendant 

ll\llluraclurtr knt14 that plainlirr intmdtd Ill and .-ould 

il,cur ,uch ur,tn= in reliance on urrcu •-amnl) •a• 
IUfftc:itnl, (or purp<>K ol ltalinJ Cl Uk ol .aion, to atabluh 

t-(1 lha l plainllrr had bttn darntJttl Thom .. • · Olm 

Ma1h1e,.on Chrmical Corp (19bl) 6) Cal.RJ'lr 4~. H5 

C.A.2d WI> 
hidenn ,urf"'ntd roun', findtnf 1h11 S2.!l<Xl .,.., ru­

anoahlr ro, rr~ir co,.1, In addition to in111llat1M ro,1, 

rr.ul11ns from dtfl'(I In r>la,tir ri~ "'ld b) ddmdaM 

Nnurac1um Smith , ·. Oalr. Rubber Co. 5&)e,, D,mioo 

(196)) 47 Cal Rptr. )Ol, 237 C.A,ld 71>6 

u . Lou of ,,-onu 
Wl,«,r t<lkt of railin1 IICICelllril> kncv., beca- o( •rrl•· 

cable ltdcral markctiAJ ttatrictio111, ~I buyn ~ • nulc­
c:onlt-aCI, buyer dtd nol tl,o,,a lhal ii would twf ~ 

lut>lr In d.lm11rs 10 buytt on th« forward c:cnlratl. and 

1ellrr "" no1 ahn• n I<' have ac1td 1n bad . la11h dama1r 

a•ard 10 bu)tr, • ·ho did fl<\I co,cr, for ..-lier'• l>Ondrl""''> 
c:oulJ be ltmntd to a.1.ul economic lo!,.,. tht a,no,,,n1 ii 

Clptcled I() tnt\.t on th« compklt 1ran.ac1ion. a,~'" 
,iueh rru1r1 marltc1-contr.c1 dirrtrtn1ul Alhtd C:.nn<t, 

& Paclm. lnr " · V1e1<>r Pa.l1n1 Cn (Arr 1 01.11 lU~J 
,<l'I C.I Rrtr t:l>. 161 CA )d ClO~ 

In nrdt1 lo rc,.•o,rr for lo,., or r •r-...['C<"IIH rrot'11, ,.,..11101 

'"'"' loCllcr'► ,.,1urc ' " f'('rl<>rrn •r•ttmtnl 10 wll t»r fl\l UIC' 

•"" rqu,rn><nl, t,tllrt fhU\1 h,or luJ ~l><'•W,, ,., I<• 

p,,rch~r·a po111rula1 nttd at time 11r«mcn1 .,., ~•rr«! 

int,, and ln<>• kdtr nn "'" or M'llrr II lomt cl. bru~h "" 
tn,un1~·u,1I Gr,-. lti \ ~lllh(',Hl((f. ('Ahf1,rn:.a A,, ·,. ()! 

Sorn1I, I>,> A,hrnt"I' (1'110> -i: Ca! kru 111. 14 C- A )J 

?/11 

S..5. M111i11tc,n 

C-h,,ltn frttl l>U)tt'1 all<Jcd h ilurt adniu•1tli. ,,. in,,,,.,, 
tnn""lurnual d1ma1'"' d"I n<•I ~ • mo,tt) rJ aJl '"'"' 

qurnllal dam•J<• but i,.,rrJ rtt<'><f) pr,I) c-1 1.-ood,M, 

"""'°" or d.lm1Jt'\ Carnation C-o , Olnct lu Ran,.:h 
(Arr l Dnt 19~!>) 2241 Cal Rr11 21-1 

Ch1rlt1o frt<J 1ellcr •h11h tlltftdl> bcr..-W """"''" 

hMI burdrn t>r r10,·1n1 irud,,qu>-> ol ch,dtn fml bu~ • 

tff on , 111 mi 111• 1 t ,,01ueq,xn1,. I 4" ""I" -du11 •~• 

tttllnn. t\Tn lh(IUJh l>urckn rl rc=n, CIIC'fll cl i..~•-­
cvrrtd I>> ..-.> of -."'(lumlial ~ mrwft<d h'a ■ 
bu)"fl Canuli<>n Co ~ Olot! li, ~h (,\pt I •■ 

19Jb) 229 Cal R,-11 261 •■ 
In 01Jt1 It• rc,.-r,,-,, t<>n\l"quth l1al dam1Jr- c,1h,1 lh• ,. 

th,.., •hi. I, roul,! n,>1 '"" l>t<-r, a"•drJ hi tt»TI n, 

Olhtru\C. buyrr mu,1 lu•r tnMi< '1.-.d fail~ lll<tnf" lo 

.. ,1iplr hi• ~ b) c,c,.-rr <knr,ft , loulhca>lffll Cal1-

loml1 Au'n o( St-wnlh 0.) AdYfflllth (19'IOJ 92 c.l i!"lr 

Ill. 14 C.A )d ?09 

I. S,.Clal 4-tttt 
lwn l~lh blwnto& IN) bt -· km ol ~,n 

prol'111 from t<lkr'a failurt to petfonn con1ra,c1 CJI ult ... > 

. Und•rllnt lndlcatta chi~• Of addlUOna by am.nd~nl 
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COMMERCIAL CODE 

be re-covered tf cvl<knc-< ,ho"'1 wt1h rcuona~r «nainly 

both t!Kir OONfTCnot and tlltnl 1htrrol. Gervin ... Soulh• 

t&>tcm C1hfomi1 Au'n ol Sc>rolh Day Ad,tntnlt ( 1970) 

92 C&J.Rp<r. 111, t• C.A.ld 209. 

ll. Att-r ,_ 

ln'nocrnl bu)rr ol h111d,un that turnfd nul 10 have bttn 

ttolcn could rocov« (rom 1ht 1,tfltt as d1maaa 1n amount 

rtprts<nlina 1110,my (tel the buyer lncurrtd 1n dt-(cndin1 

himtrff •tairut criminal rhartet 1rilin1 oul o( ~•IOl'I ol 

che 11okn p"'l'(rt)', De la Hoya v. Shm'1 Gun Shop 

(1'178) 146 Cal Rptr 68, AOC A . .ld Surp 6 

.U. F«tt-Nablf ""'-"cN 
Powbility o( "di.a.trou.s" uin dltll•lc co raiun rrop •u 

ckarly fons«abk to cap,n<n«d 1tlkn of rawru, and !hill 

itllm .,.,re prorerty held habk for dlm.qeo .:auw-d bu)cr 

by their bruch o( CO!lltM:t be.$C!CI on Ulr~onhnanly hiah 

price of railiru which wu caUICd b)' rain damqt: ahhooth 

price o( rairnu ro.<, buytt'1 dom1.,r1 (0< "'"' nl cover .tnd 

§ 2717 
Note 3 

Iott profi11 on rrmp<c111"t rcuk •rtt natural, for~blt, 

and iM\tlablr rc1ult n( \Cll,n' f11lutt In dd11,r 1.ecord1ns 10 

rontr-&<1 . Sun Mt1d Rmm Grorr-n o( C1hfornia , . \11C10f 

Pad.1111 Co. (Af>P. S Out. 198)) I~ Cal Rptr 612. I«> 

C.A . .l<I 717. 

Pan,cularly in ,-icw of (Kt 1h1t it • ·u a aun 1h1t wat 

1n,oh td. pulla to uk .,( gun ,ouhl rcu,,rubly ha,-c 

contrmplattd 11 lhc ltrnc of the ulc 1h1t if lhc bu)'u) 

l""\oC"UIOO ol it •u qunuontd. •nd th< 1un Ju med <IOI to bc 

,1o ltn, the buyer """Id bc 1ub)«1 IO ltTClt r0< IC\"'n'Y1n, 

,tokn p,t>p(rl)'; lhtmOtt, n,lc J)(nainma to dam11cs ror 
h1ca.·h o( conuacl purwinl to ,h..:h c>nl)· ,uch J•m•in art 

rC\·mctal>lt u m•r rca\<lnahl) b( •urr,»cJ to ha,c been 

fnrC'<'tablt by the rantd lo 1ht ,ontr•d J,J nul pm:luJc 

bu)"Cf of tlolm aun from rcco,en nt fn><n -cllct d•m•sn 

rtfltt"ffllina allomey rm the l>uyrr in<urrrd ,n r11nc,11na 

him\Clf from char~ 1h1t ht r«cn-.d ,toltn rrnpC'l1y. ~ 

la Hoya • · Slim', Gun Shop ( 1971) I«> Cal Rptr 6', W 

C A 3<I Supp. 6. 

§ 2716. Buyer'• Rlaht to Sp«lnc Performanct or Rt'pltvln 

la" Rolt• Cora111t11tufN 

A h11le ouy 1n r,tr111I dcfc-ni.t ol tht c<1n1<1,t •rriHlr1 

d1rTc,cn11al .u a tcmrJy for bu)-cn. Oa, Id W Carroll 

(l'IU) H SoC1l L Rev. 667. 

Prntit rc-co•cf)' 1n u.wmput, 111( t11rt•frA\Ot'1 pr.1/iu. 

Guham Duu1h•11tc (I~•) 19 llut LJ. tua. 

Rcmal1t1 of tht " fin1r><1na- bu)tt R1, hud E- Sr,kkl 

(19b4) )2 C.L.ll m, 28-4. 

Rnpon<1vt mo.kl o( contrlCI In,. Mehtn Aron E1wi• 

bcrs (fq8♦) lb S1an l R. 1107. 

Soc. otDtc:Wou 

I. h ~ 
In ac11on by l>u)tt apin11 wlltt for btueh o( contract r0< 

ule of l<>Mt and Jc>rloptt, fo.tanns .. u rNjuir<d to Jctrr• 

mint ..,h,1htr •ooJ.> •trt un,q~ or other l''l>f'<'' circum, 

,tanccs ui,1td 10 •arnnt ara.ntint ,p«1(ic l'(rl'ormanct o( 

contract und<r 1hi, l«lion. Cop)lcosc Corp. ol Amen« v. 

Mtmom Corp. (0.C.N.Y.1976) 40C FSupp. 151. 

Wh,re pro, iuoru i" cont<Kt for purch.uc o( bu,in'" •u 

1ubjcc1 lo a.hrnutive intn-pre1.11ion1 that there wu merely 

an •ar«mcnl to =k an aarccmtnt in future or that 1hc,c 

wu a bindina con1rac1. court in 1p«11k pcrl',mnancc &.lion 

1hould h.-e u.ltcn c-vtdfflec of etn:umu1nccs and condi11on1 

,urround,na formation o( 11rtclll(OI to indicate ... hi.h ah<r• 

nati,c meanins. if any, J'ltlld in1rnJed J M R, In., v. 

Htddrrly (19t,I) 61 CAl.Rplr. 70. 261 C .A.24 I«. 

f 2717. Otdudlon or Damaru From tht Price 

law Rtrit• C-.Urlta 

firtt hne o( ddcrut 1n .,.arran,y 1uiu: failure to ai•e 

notice ol breach. &rklty CWi,.IS UCC l.J. IOS (1982). 

Ro·oca1ioM o( acuptan« o( t'OO<onfonnina aoods: Scll• 

er·, dcfenie&. Frederick S. Luu. IJ UCC U . :MS (19&1). 

Sottt of DedJl<>&t 

) . l>fl!iictlOIU ot ol'futa 

Since at lime of breach the III\O\lnt owtd oo note then 

for purclwe poo ol hchcopt«. whKh "'" ,ompktrly 

"Con, cnion° i, an 1n1,n r1nnal c ,crri~ tl( Jom,mon O\ft 

challrl \0 a, to in1«frrc -.,th n1h1 ur lnn1hc, to ,,,ntrul 

, hand G1.i.:,1mrl<'\ ,. U,nk of Amcnca s., Tru,t & S..,. 

A1,n (I%~) ~6 Cal Rr,11. bl!, H7 CA l J qcj_ 

··c,W)\fntOn .. u .1ny J t."I ,,( J t'm&mon \llf•'nJJully ('\Ct1ed 

nHr .another•, J'IC'f"4.1n.at ruir,tn) an Jcm,1 ,l( ,1r 1n._:4\n~nltnt 

..uh lu, ri1h1, lhtreh>. our.no \ , C11y JIIJ <:,,uni)' of S,n 

Ftanrnco (1%)) ,1 C,I Rru i:J. ~ .IJ AC A 4). 

l. Rc-,llN aullab'4 

l.:nJcr Cahforn" lu, l>u)CT II cn111lcd lo '!'<"•fie r«· 

forman,t> of ulf conlr.14'1 •hctr , ,,.-..h "·.1nn1.)( h( "·oHcni ,,r 

1rrl.o,ctd. Kai,cr TraJ1na Cu. v Aw.x1a1cd \lc1al .t Minrr­

ah Corp. (D.C.1970) U I F.Supp. 91). •rpcal d1\1111U<d ~) 

F.2d IJM. 

9. RtUcf ,,. arded 

07 nfJrnna \)"C\:1fk r,rl'orman.c. 1,ul .-our\ 1mrh«ll)· 

(,,und lhlt aft ct re.uon,hk ,fT.,rt pl,101,rr "h,xc bid for t-., 

liuurt1 and t1ju1pmcn1 h,J ~n a.:.-cp1rJ h) ,,,. na ,. ho d,d 

nOI J)(rl'orm wu cithrt un,blc to cfTC\·t co,cr or cir,um• 

111nct1 te&M>nably indl(aJrd 1h11 ,u.:h cfTvn •ould be unrt, 

•ordina. and 1ul,,11nt~I ,.,J,n« ,upponcd lll<:h (ind,na 

G,.,...n v S.1u1h,m Cahfom11 A·u·n or 5.->tnlh Day Ad,cn• 

ti111 (1970) 92 Cal.Rptr. 111, 14 CA )d 20'1. 

OcfcnJ1n1'1 Jtt<ntion of pwprrty ,.h"h plain111T •u 

tn11tltd 10 1..:0\Ct, af'ltr J,mand r.,, u, re1urn, m.w< dclcn• 

lion •ronaful and rn111lro pf.,n11ff to ,u<h damJ,n 1.1 ht 

could r<nH hc<aU\C or ,.ron,rul dclcnliun Story " · G11c­

..,y Chr>l<ll<I Co (1 % SJ ~7 C1I Rplr. 2t.7, 2)7 C.A }J 70S. 

de1troycd in nrc and •hich wu found 10 be a drftetive 

produr1. wu lro th.in 1he dam,1cs 1u11,inrd by bu)·<r, tM 

bu)tr ultd r,...,,n,bly in rdu,ins to male ra>·m,nu oo tM 

nolt prnd1na • judi.iil Jcttrminwon. ind \Cllcr ,.., nOI 

rn1i1kd to in1crt1t OIi the bal&n<< dirt da1c of Je,1ruwon 

Huahn Tool Co. v. Mu H1nriclu S«J Co. (1980) 169 

CalRpir.160, 112 CAJd 194 

Aaterfakt • • • Indicate deletion, by amendment 
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Assembly .Bill No. 3560 

· ·OHAPTER 385 

An act to add Sectio~ 1794 to, and to repeal Sections 1794 and 
1794.2 of, the Civil Code, relating to warranties. 

[Approved by Govern~r July 4, 1982. Filed with 
Secretary of Stnte July 4, 1982.J 

LEGISLATIVE COUNSEL'S DIGEST 

AB 3560, Tanner. Warranties. . 
Existing provisions of the :song-Beverly Consumer Warranty Act 

· specify remedies for a ,villful breach of consumer warranties 
including a right to recover 3· times actual damages plus attorney'.s 
fees. · 

This bill would provide that·a buyer of consumer goods ~hall have · 
specified remedies °for a failure to comply with warranty or related 
obligations, . including darn,ages measured in accordance with 
provisions of the Cornn;1ercial Code, plus attorney's . fees, and, • in 
certain cases if the failure to comply was willful, in addition to actual 
damages a penalty not to exceed 2 times actual damages. 

The people oi the S,tate of California do enact as follows: 

SECTION 1. Section 1794 of the Civil Code is repealed. 
SEC. 2. Section 1794 is added to the Civil Code, to read: 
1794. (a) Any buyer of consumer goods who is damaged by a 

failure to comply with any obligation under this chapter or under an 
implied or express warranty or Sl:!rvice contract may bring an action 
for the recovery of damages and other legal and equitable relief. · 

(b) The measure of the buyer's damages in an action under this 
section shall be as follows: -

(1) Where the buye;lr has :rightfully rejected or justifiably revoked 
acceptance of the goods or has 'exercised any right to cancel the Sl,lle, 
Sections 2711, 2712, and 2713 of the Commercial Code shall apply. 

(2) Where the buyer has accepted the go.ods, Sections 2714 a_nd 
2715 of the Commercial Code shall apply, and the m easure of 
damages shall include the co:;t of repairs necessary to make the goqds 
conform. . . . . . 

(c) If the buyer establishes that the failure to comply was ,villful, 
th~ judgment may include, in addition to the amounts recovered 
under subdivision · (a), a civil penalty which shall not e:Xceed two . 
times the amount of actual damages.This subdivision shall not apply· 
in any class action under Section 382 of the Code of Civil Procedure 
or under Section 1781, or with respect to a claim based solely on a 
breach of an implied warranty. · 

( d) · If the buyer prevails in an action under this se~tion, the buyer 
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Ch. 385 

may be allowed by the court to recover as part of the judgment a sum 
equal to the aggregate amount of costs and expenses, including 
attorney's fees based on ·actual time expended, determined by the 
court to have been reasonably in.curred by the buyer. in connection 
with the c.ommencement and prosecution of such action, unless the 
court in· its· discretion determines that such an award of attorney's 
fees would be inappropriate. · 

SEC. 3. Section 1794,2 of the Civil Code is repealed . . 

'•,. 

·. · .. 
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CALIFORNIA LEGISLATURE-1981-82 REGULAR SESSION 

ASSEMBLY BILL No. 3560 

Introduced by Assemblywoman Tanner 

March 15, 1982 

An act to add Section 1794 to, and to repeal Sections 1794 
and 1794.2 of, the Civil Code, relating to warranties. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 3560, as introduced, Tanner. Warranties. 
Existing provisions of · the Song-Beverly Consumer 

Warranty Act specify remedies for a willful breach of . 
consumer warranties including a right to recover 3 times 
actual damages plus attorney's fees. 

This bill would provide that a buyer of consumer goods shall 
have specified remedies for a failure to comply with warranty 
or related obligations, including damages measured in 
accordance with provisions of the Commercial Code, plus 
attorney's fees, and in certain cases if the failure t9 comply 
was willful, in addition to actual damages a penalty not to 
exceed 2 times actual damages. 

Vote: majority. Appropriation: no. Fiscal committee: no. 
State-mandated local program: no. 

The people of the State of California do enact as follows: 

1 SECTION 1. Section 1794 of the Civil Code is 
2 repealed. 
3 m-: Aify bu)1ef ef consumer goods injUFcd ey a 
4 vliUful 1tiolatiofl ef ~ pro•1isions ef ~ chapt& et' a 
5 willful violation ef #le implied OF express warranty & 
6 ser'tieo contract rntty bflR.g tffi aeti:ofl fet' the PCCO'\'ery ef 
7 t:hfee #ffies ~ amount ef actual damages ana ~ legal 
8 a-nd equitable relief, ftftEi; if ¼he ettyet' pre¥eils in ffiY 

99 40 
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AB 3560 -2-

1 eee:eft fl!'Ol:ig&t ~ this seetieft, he et' she fft&)' 9e 
2 e:Yowee. ey tile eetH'f re reee•,•ef a5 ~ of the j1:ul-gment 
3 ~ 5ttm ~ re tile a,ggi'ega,te e.metmt of eese ftftd 
4 e~enses (inell:lei:eg atteui,ey's fees eased ee aea:ial &me 
5 expeae.ee.) e.etermiaed ey tile eel:!ff re httYe beetr 
6 !'ea5enael::,• Hl:Cl:l.rfeE1 ey tile plaintiff fer et' tft COB.fl:CCBOft 
7 Mth the eommeaeemeBt ftftd preseetttiea of 91:leh ~ 
8 SEC. 2. Section 1794 is added to the Civil Code, to 
9 read: 

10 1794. (a) Any buyer of consumer goods who is 
11 damaged by a failure to comply with any obligation 
12 under this chapter or under an implied or express 
13 warranty or service contract may bring an action for the 
14 recovery of damages and other legal and equitable relief. 
15 (b) The measure of the buyer's damages in an action 
16 under this section shall be as follows: 
17 (1) Where the buyer has rightfully rejected or 
18 justifiably revoked acceptance of the goods or has 
19 exercised any right to cancel the sale, Sections 2711, 2712, 
20 and 2713 of the Commercial Code shall apply. 
21 (2) Where the buyer has accepted the goods, Sections 
22 2714 and 2715 of the Commercial Code shall apply, and 
.23 the measure of damages shall include the cost of repairs 
24 necessary to make the goods conform. 
25 ( c) If the buyer establishes that the failure to comply 
g6 was willful, the judgment may include, in addition to the 
27 amounts recovered under subdivision (a), a civil penalty 
28 which shall not exceed two times the amount of actual 
29 damages. This subdivision shall not apply in any class 
30 action under Section 382 of the Code of Civil Procedure 
31 or under Section 1781, or with respect to a claim based 
32 solely on a breach of an implied warranty. 
33 (d) If the buyer prevails in an action under this 
34 section, the buyer may be allowed by the court to recover 
35 as part of the judgment a sum equal to the aggregate 
36 amount of costs and expenses, including attorney's fees 
37 based on actual time expended, determined by the court 
38 to have been reasonably incurred by the buyer in 
39 connection with the commencement and prosecution of 
40 such action, unless the court in its discretion determines 

99 70 
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1 that such an award of attorney's fees would be 
2 inappropriate. 
3 SEC. 3. Section 1794.2 of the Civil Code is repealed. 
4 ™ =Fhe pre",lisiOB of 8eeeea ,J,;9ll &l:ltiiOririftg ~ 
5 reeeYery ef tftfee ames -!:he a:mo1:lf.lt of tile~~ 
6 Elareages she:Y ae4: ~ re eitiief of {;ft£ fello" iftg. 
7 -fat A eetJ:Se of aetieft eommeBeed e¥ me:i-ftte,i;aed 
8 pl:lt'sua,nt t,eSeeMB a8Sof 4:e Gede of Qw Rreeedtll'e et' 
9 pttt'Suaftt t-& 8eeeea rn of this ~ 

10 ~ A jee.gmeBt easetl ~ Oft a breach of tile 
11 i:m.p!.ied ·,,'O:l'fa,n~• of eerehaataei!.i~•, er; where pl."escat, 
12 1:oc i:m.pl.iea W8'ff8'ftt)1 of tttflesS: 

0 
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--
STATE Of CALIFORNIA-STATE AND CONSUMER _ _ .<VICfS AGENCY 

1020 N STREET, SACRAMENTO, CALIFORNIA 9'814 

Honorable Sally Tanner 
Chairwoman 
Assembly Consumer Protection and 
Toxic Materials Committee 
State Capitol, Room 4146 
Sacramento, CA 95814 

Dear Assemblywoman Tanner: 

April 23,. 1982 

Re: AB 3560 

EDMUND 0 . BROWN JR., Gonrnor 

The Department of Consumer Affairs is sponsoring AB 3560, legislation which 

would amend the Song-Beverly Consumer Warranty Act to provide purchasers of con­

sumer goods with coherent, understandable remedies for violations of California's 

warranty laws, AB 3560 is scheduled to be heard in your committee on April 27th 

at 1:30 p.m, 

This bill is essentially a consumer law "housekeeping" bill which does not 

add to existing law any substantive legal obligation that is not already present 

in consumer warranty statutes. 

The bill's purpose and function is to consolidate and restate in a single 

location in the Song-Beverly Act the remedies now available under the Act and the 

federal Magnuson-Moss Consumer Warranty Act, the California Commercial Code, and 

the general contract law of California. The range of available legal remedies is 

broad, yet because they are spread among many different statutes, they are not 

reasonably accessible. 

Specifically, AB 3560 would consolidate Sections 1794 and 1794.2 of the Civil 

Code and would enact a new Section 1794 to provide a clear statement of the buyer's 

basic remedies for breach of warranty and violation of the Song-Beverly Act. 

We believe the effect of this bill will be to foster the voluntary resolu­

tion of disputes by better defk~rtag the consequences to both parties if a resolu­

tion is not achieved, It is where the law and its consequences a·re uncertain 

that real problems are not resolved or that expensive litigation ensues. 

The bill would include within the remedy language an explicit right to re­

cover actual damages for an ordinary, non-willful breach of warranty, as well as 

reasonable attorney's fees. These remedies are already conferred by federal law. 

Conferring Song-Beverly jurisdiction to resolve disputes without a finding of 

willfulness will benefit warrantors as well as consumers. Currently, in order 

to proceed, consumers and their attorneys must search for proof of "willfulness," 

focusing less on a constructive approach to dispute resolution than on the motiva­

tions of the parties. 

This bill has been carefully developed and will improve our law by promoting 

voluntary compliance and voluntary settlement of disputes, 
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Honorable Sally Tanner 
Page two 

Included with this letter is a more comprehensive analysis of AB 3560. 

Should you wish further information, please contact our Legislative Unit at 

322-4292. 

cc: Members, Assembly Consumer Protection and 

Toxic Materials Committee 
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SECTION 1. Chapter 20. 5, Division 3, Section 9889. 74 of the Business 
and Professions Code, as added by Assembly Bill 2057 (Chapter 1280) is 
amended as follows: · 

Section 9889.74 

(d) Notify the Department of Motor Vehicles of the failure of a 

manufacturer to honor a decision of a qualified third"party dispute 

resolution process to enable the department to take appropriate 

enforcement action aga:f.nst the manufacturer or distd.butor, pursuant 

to Section 11705. 4 of the Vehicle Code / , or representative, as 

defined in Section 512 ·of the Vehicle Code, pursuant to Sections 11727 

or 11902 of the Vehicle Code. 

SECTION 2. Chapter 20.5, Division 3, Section 9.889. 75 of the Business 
and Professions Code, as a~ded by Assembly Bill 2057 (Chapter 1280) is 
amended as follows: 

Section 9889. 75 

(b) Beginning l~Jf 1 ~lay 15, 1988J and on or before February 

1 of each calendar year thereafter, every pppJf..¢#1.f, fr/Jt Ii- U¢¢fl¢¢ 

M, fJ. manufacturer as defined in Business and Profession·s Code 

Section 9889.70(c), !/rt 

¢f..¢ttf..~~t¢t ~tfJ.~¢¾1 ti~¢ ¢v¢f.f fJ.pf>Jf..¢~~t t¢t t¾¢ t¢~¢¢fJ.J ¢f ti JI¢¢~¢¢ fJ.¢ 

ti. ¢fJ.~~t.;i.¢tfltit1 ¢~~flff1¢tflt¢f ~tfJ.~¢~1 ¢f..¢ttl~~t¢t1 ¢t ¢f..¢ttf..~~tr/Jt 

shall a 

statement of the number of new motor vehicles sold, leased, or 

otherwise distributed in this state by or for the ~ppJf..¢(1.~t 

manufacturer I- t¾I¢ ¢t~t¢ during the preceding calendar year, 
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¢t #MMM. ¢f. tl'i¢ . U#it#i tiit tiinv.1¢# (>t¢¢¢tl-'tJ¢¢. ~t t¾¢ ~¢~6 tl¢t¢t 

Y¢l'il-¢J¢ ~¢/1t¢.i ~~t fi.¢t t¢ ¢t¢¢¢¢ ¢it¢ ¢.¢lJPt K$JJ t¢t ¢~¢¾ ¢¢t¢t f¢¾1-¢l¢ 

¢¢!¢.1 J¢f1¢t!rM ¢t ¢1-#t/..~¢-t¢¢. ~t ¢t t¢t t¾¢ /1'/Jt/>l-f..¢fi.# I-ti trl-1-¢ ¢tpf¢ 

New Motor Vehicle Board a fee prescribed by the New Motor Vehicle 

Board, but not to exceed one dollar ($1) for each vehicle. 

t¢t~J t¢¢ '/>Iii-¢ ~t ¢/1¢¾ Jl-¢¢(1¢¢¢ ¢¾fill~¢ t¢~ti¢¢¢ t¢ t¾¢ it¢fit¢¢t ¢¢JJ/1t 

I-tit¾¢ ¢fifi.fi.¢t ¢¢¢¢ti-~¢¢ tit i¢¢tl-¢it 1$$1 ¢t t¾¢ Y¢¾1-¢l¢ i¢¢.¢/ 

The fee shall be due and payable no later than 30 days after the 

New Motor Vehicle Board has given notice to the manufacturer of the 

amount due. No more than one dollar ($1) shall be charged, collected 

or received from any one or more ll-¢¢(1¢¢¢¢ · manufacturer 

pursuant to this subdivision with respect to the same motor vehicle. 

The total fee paid by each manufacturer shall be rounded to the 

nearest dollar in the manner described in Section 9559 of the Vehicle 

Code. 

ill If the information required by Section 9889. 75(b) is not filed 

by a manufacturer in the specified time period, the manufacturer shall 

be assessed a fee based upon the records of the Department of Motor 

Vehicles. In such event, the number to be used in assessing the fee 

shall be the total number of new registrations of all motor vehicles 

sold, leased or otherwise distributed by or for the manufacturer. 

(d) The fee is delinquent if the fee is not paid within the time 

period specified. If the fee is not paid within 20 days after it 



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E 
   

   
(8

00
)6

66
-1

91
7

FCA MJN 254

becomes delinquent, a penalty - shall be added thereto. The penalty 

shall be 50% of the amount delinquent. 

f.¢J (e) On or before ./(ifi.',i,if'i February 1 of each 

calendar year, t}l.¢ )5¢f¢,i}i ¢V,.(1U ¢¢'t¢i:r/t#¢ ;'.V,.¢ ¢.¢])# i,.¢¢}ifi.t/ t1-¢t -Y.¢ 

¢t¢¢¢¢ ¢Yi-¢ ¢¢l.l/J.t UJ.J t>¢t r/.t¢t¢t '!¢Y1./-¢UI \q}1.l¢¾ ¢¾Ml. l5¢ ¢¢1l-¢¢f-¢¢. ,ffi.¢. 

t¢¢¢'1-ir¢¢. 16'i t¾¢ T/J¢'/>#tr/t¢'/1t ¢f. ~r/>t¢t Y¢¾1-¢l¢¢ l$¢tl-fi.}'l.t;tt l'/tl.'i 1- r/>f. t¾fit 

'i¢;>it/ )5,i¢¢¢ >it>r/>'/i. ;..;t ¢¢ttr/i;>ft¢ ¢f. t¾¢ '/i.lir/i)5¢t ¢f. ¢,fl¢¢/ l¢,i¢¢¢/ fJ.~¢ ¢t¾¢t 

¢1-¢t>r/>¢ttt¢fi-¢ ¢f. ¢¢t¢t ir¢¾t¢l¢¢ t;t t¾t¢ ¢tfJ.t¢ ¢'/ttl-ti.t t¾¢ t>t¢¢¢¢1-ti.t 

¢/J.l¢ti.¢.fJ.t "/¢#/ J.yi. ¢#¢t t¢ f.rilJ'I Uri-¢ t¾¢ t,tr/>ttM.1 ¢#'1)5J.t¢¾¢¢. 16t t¾# 

¢f/,_P-'J,j'.¢f ¢.';ift'/it 't¾¢ f.¢ll-¢¢f._y{g ff._¢¢(1). y¢(tt/ ',r_the bureau shall. notify 

the New Motor Vehicle Board of the dolla r amount necessary to fully 

fund, during the following fiscal years, the program established by 

The New Motor 

Vehicle Board shall use this information in calculating the amount of 

fees to be collected from py,f>ll¢,ffi.t¢ manufacturers pursuant to 

this subdivision. 

f.rp.J 1¢t tfl.¢ t/>',itt,,t,#4 r/>t t¾t¢ ¢¢¢f-t¢fll Yr/Jrf>t¢t '1¢Vi./-¢l¢1/ r/.1~#¢ I< fl-¢¢ 

t,,i¢¢¢fi-t¢t ¢t ¢¢r/Jr/.t¢t¢1-tl r/i¢trf>t ir¢¾t¢l¢ r/>f fJ. ~l-t¢ t¾tt I-¢ t¢i>il-t¢¢. tr/> )5¢ 

t¢t#t¢t¢¢. tiJi.¢.# f-¾¢ Y¢'M¢l-¢ ft¢¢¢/ 16tit tfi¢ t¢tr/i ¢¢¢¢ ri¢t l-'/i.¢l-ti¢¢ if 

r/t¢f-¢t¢i¢lM if r/.ir/>tr/>t. V,.¢¢¢1 r/>t ,i'/i.i f;¢¾f..¢l-¢ \q}'I.¢¢¢ tf.¢¢¢ \4Mt¾t ft¢¢¢¢.¢ 

J_'/JJ</Jf/J(/J p¢f5,;'i.¢¢/ 

i.¢J ill The New Motor Vehi cle Board may adopt r egulations to 

implement this section. In the event there is more than one entity 

which would fall withi n the definition of "manufacturer" (as defined in 

Business and Profes sions Code 9889. 70( c)) with respect to the same 
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motor vehicles, the New Motor Vehicle Board may by regulation determine 

which manufacturer shall be responsible. 
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Regulations if ther e is no amendments to B/P 9889.75 

Article 1.5 Administration of Fee collection for Certification Account 

553.50 Obligation to comply 

The reporting of the number of new motor vehicles 

subject to these regulations and payment of the fees thereof 

shall be the responsibility of the manufacturer or distributor 

which authorizes the dealer to sell, lease, or otherwise 

distribute the new motor vehicles. 

The number of the new motor vehicles to be reported as 

sold, leased, or otherwise distributed by or in behalf of a 

manufacturer or distributor shall be that number delivered by 

any dealer including a franchisee or lessor (as those terms are 

defined in the Vehicle Code), to the consumer of such new motor 

vehicles. 

The numbe·r of new motor vehicles sold, leased, or 

otherwise distributed shall be reported in a written statement 

which shall be submitted with any application for a license or 

license renewal as a manufacturer, manufacturer branch, 

distributor, and distributor branch. Included in the statement 

shall be the business address and name of a p erson o·r persons 

authorized to receive notices on behalf of the manufacturer or 

distributor. 
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NOTE: Authority: Section 9889.75(e), Bus iness and Professions 

Code; Reference : Section 9889.75(b) and 9889.75(e), 

Business and Professions Code, 
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553.60 Payment of fees 

Upon receipt of the information required by Section 

553.50, the New Motor Vehicle Board shall compute the 

certification fee pursuant to Business and Professions Code 

Section 9889.75(c). The New Motor Vehicle Board shall send a 

written notice to the designated persons of the reporting 

entities stating the number of vehicles reported and the amount 

of the fee to be paid. 

Payment of the fee shall be made to the New Motor 

Vehicle Board of the Department of Motor Vehicles no later than 

thirty (30) days after the date of mailing of the notice. 

NOTE: Authority: Section 9889,75(e), Business and Professions 

Code; Reference: Section 9889,75(c) and 9889.75(e), 

Business and Professions Code, 
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553.75 Noncompliance 

Noncompliance with any section i n this article shall be 

grounds under which the New Motor Vehicle Board ~ay bring an 

action under Vehicle Code Section 3050(c), 

NOTE: Authority: Section 9889.75(e), Business a nd Professions 

Code;section 3050, Vehicle Code; Reference: Sect i o n 

9889.75(b) and 9889.75(e), Business and Profess ions 

Code.Sect ion 3050 (c) , Vehicle Code. 
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Article 1. S Administration of Fee collection for Certification Account 

553.50 Obligation to comply 

The reporting of the number of new motor vehicles 

subject to these regulations and payment of the fees thereof 

shall be the responsibility of the manufacturer or distributor 

which authorizes the dealer to sell, lease, or otherwise 

distribute the new motor vehicles. 

The number of the new motor vehicles to be reported as 

sold, leased, or otherwise distributed by or in behalf of a 

manufacturer or distributor shall be that number delivered by 

any dealer including a franchisee or lessor (as those terms are 

defined in the Vehicle Code), to the consumer of such new motor 

vehicles. 

The number of new motor vehicles sold, leased, or 

otherwise distributed shall be reported in a written statement 

which shall be filed with the New Motor Vehicle Board on or 

before February 1 of each calendar year. Included in the 

statement shall be the business address and name of a person or 

persons- authorized to receive notices on behalf of the 

manufacturer or distributor. 

NOTE: Authority: Section 9889,75(f), Business and Professions 

Code; Reference: Section 9889.75(b) and 9889.75(f), 

Business and Professions Code, 
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553.60 Presumption of Liability 

If the information required b~ section 553.50 is not 

received by the Boa rd within the applicable time period it shall 

be presumed that the number of new motor vehicles sold or 

otherwise distributed in this state by or on behalf of the 

non- reporting entity during the preceding calendar year is equal 

to the number of new registrations during the pe:i;-iod in question 

of vehicles manufactured or distributed by the non-reporting 

entity as contained in the r ecords of the Department of ·Motor 

Vehicles. 

NOTE: Authority: Sec tion 9089.75 (f), Bus ines s and Profess i o ns 

Code ; Refe r e nce : Secti on 9889 . 75 ( c ), Bus iness and 

Profess i ons Code. 
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553.70 Payment of fees 

Upon receipt of the information required by Section 

553.50, or as determined by section 553.60, the New Motor 

Vehicle Board shall compute the certification fee pursuant to 

Business and Professions Gode Section 9889.75(e). The New Motor 

Vehicle Board shall send a written notice to manufactures and 

distributors subject to fee assessment pursuant to Business and 

Professions Code Section 9889.75, stating the number of·vehicles 

for which the fee shall be assessed and the amount of the fee to 

be paid. 

Payment of the fee shall be made to the New Motor 

Vehicle Board no later than thirty (30) days after the date of 

mailing of the notice. 

NOTE: Authority: Sect ion 9889 . 75(f ), Business and Prore sslons 

Code; Reference: Section 9889.75(b) and 9889.75(e), 

Busines s and Professions Code , 
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553.71 Delinquency of Payment 

If the fee is not paid within the time period specified in 

Section 553.50 such fee is delinquent. If the fee is not paid 

within 20 days after it becomes delinquent, a penalty shall be 

added thereto. The penalty shall be 50% of the amount 

delinquent. 

NOTE: Authority: Section 9889,75(f), Business and Professions 

Code; Reference: Section 9889.75 (b) and 9809.75(d), 

Business and Professions Code . 
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553.72 Transmittal of Fees By Mail 

No penalty shall be imposed fo r delinquent payment of any 

fee required to be paid under this article in the event any 

instrument for effective payment of such fee is placed in the 

United States mail or in any postal box maintained by the United 

States Postal Service with sufficient identification, in an 

envelope with postage thereon prepaid and addressed to the New 

Motor Vehicle Board, 1507 21st Street, Suite 330, Sacramento, 

California, 95814 prior to the d a te the fee becomes delinquent . 

NOTE: Authori t y: Section 9889.75 (f), Bus ine ss a nd Profe s s ion s 

Code ; Refe rence : Se ction 9889. 75 (b) and 9889.75 (d), 

Bus ines s and Professions Code. 
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NOTICE OF PROPOSED ACTION 

Title 13. New Motor Vehicle Board 

NOTICE IS HEREBY GIVEN that the New Motor Vehicle Board pursuant to the · 
authority vested in it by Section 9889.75 of the Business and 
Professions Code, proposes to adopt regulations in Title 13 of t~e 
California Administrative Code to implement, interpret, and make 
specific Business and Professions Code Section 9889.75. 

HEARING DATE, TIME and PLACE: May 23, 1988 at 10:00 a.m. 

New Motor Vehicle Board 
1507 21st Street 
Room 302 
Sacramento, California 95814 

Notici is also given that any person interested may present 
statements or arguments orally or in writing relevant to the proposed 
action at the hearing held in Sacramento. Written comments must be 
submitted no later than the close of the hearing or received by the New 
Motor Vehicle Board at its office not later than 5 p.m. on May 23, 1988. 

The New Motor Vehicle Board upon its own motion or at .the instance 
of any interested person, may thereafter adopt the proposal 
substantially as described above or may modify such proposal if such · 
modification is sufficiently related to the original text. With the 
exception of nonsubstantive, technical or grammatical changes, the full 
text of any modified proposal will be available from the person 
designated as contact person in this notice at least 15 days prior.to 
the adoption of such a proposal. '- · 

INFORtfATIVE DIGEST 

cAssembly Bill 2057, (Chapter Bill 1280, Tanner), 1987 statutes, 
adds Section 9889.75 to the Business and Professions Code which 
mandates the New Motor Vehicle Board to establish and administer the 
collection of fees for the purpose of funding fully the Certification 
Program for Qualified Third Party Dispute Resolution Processes. 
Currently, the Boards regulations do not contain any provisions 
specifying the manner in which the Board is to administer and assess a 
fee in relation to the Certification Program. 

Two alternative sets of Article 1. 5, Administration of Fee 
Collection for Certification Account are being considered by the New 
Motor Vehicle Board. Only one set of alternative regulations will be 
adopted. The alternative sets of regulations are being considered 
simultaneously to allow the timely implementation of the program in 
view of the pending statutory amendments. Tl1e set of regulations to be 
adopted will be determined by whether or not the revised authorizing 
statute is enacted. 



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E 
   

   
(8

00
)6

66
-1

91
7

FCA MJN 266

ALTERNATIVE SET #1 

Alternative set number one adds Article 1.5 to Title 13, 
Administration of Fee C6llection for the Certification Account. 
Alternative set I implements and makes specific Business and 
Professions Code Section 9889.75 as it currently exists. The statute 
currently requires manufacturers, as defined in the Business and 
Professions Code to include manufacturer branches, distributors, and 
distributor branches, to file a statement with their license . 
application or renewal. The statement will report the number of new 
motor vehicl es which were sold, leased, or otherwise distributed by or 
for the manufacturer or distributor in this state within the preceding 
calendar year . From this statement the Board will calculate the fee to· 
be asse.ssed using forty-two cents ($0.42) per new motor vehicle 
distributed. Payment of the fees shall be the responsibility of the 
manufacturer or distributor which authori~es the retail seller, 
including a dealer, franchisee, or lessor (as those terms are defined 
in the Vehicle Code) to sell, lease, or otherwise distiibute the new 
motor vehicl~s. The fee will be due thirty (30) days after the notice 
from the Board. 

ALTERNATIVE SET #II 

Alternative set number two adds Article 1.5 to Title 13, 
Administration of Fee Collection for Certification Account. 
Alternative set II implements and makes specific Business and 
Professions Code Section 9899.75 as it is proposed to be amended in AB 
1367, which is pending in the Legislature. The proposed statute 
requires manufacturers, as defined in the Business and Professions Code 
to include manufacturer branches, distributors, and distributor 
branches, to file a statement with the Board on or before May 15, 1988 
and on or before February 1 every year thereafter. The statement'.will 
report the number of new motor vehicles which were sold, leased, or 
otherwise distributed by or for the manufacturer or distributor in 
California to consumers of such new motor vehicles. From this 
statement the fee will be calculated by the Board using fort:y-two cents 
($0.42) per new motor vehicle distributed. The payment of the fees 
s_hall be the responsibility of the manufacturer or distributor which 
authorizes the retail seller, including a dealer, franchisee, or lessor 
(as those terms are defined in the Vehicle Code) to sell, lease, or 
otherwise distribute the new motor vehicles. The fee will be due 
thirty (30) days after notice from the Board. The proposed regulations 
also specify the assessment of penalties for late payments and the 
presumption of number of vehicles distributed in the event a 
manufacturer or distributor fails to report the number to the Board. 

INITIAL STATEMENT OF REASONS: 

TI1e New Motor Vehicle Board has prepared a statement of the 
reasons for the proposed action and has available the information upon 
which the proposal is based. 
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TEXT OF PROPOSAL: 

Copies of the exact language of the proposed regulations, in a 
strike out and underlinP.d format, and the . initial statement of reasons 
may be obtained at the hearing or prior to the hearing upon request 
from the New Motor Vehicle Board at 1507 21st street, Suite 3~0, 
Sac~afuento, California 95814. 

FISCAL IMPACT ESTIMATES: 

Fiscal Impact on Public Agencies Including Costs or Savings to 
State Agencies or Costs/ Savings in fP,deral Funding to the State: 
None . 

Non discretionary Costs/ Savings to Local Agencies: None . 

Local Mandate: None. 

Cost to Anv Local Agency or School District for Which Government 
Code Section 17561 Requires Reimbursement: None. 

Small"Business Impact: Insignificant. 

Cost Impact on Private Persons or Entities: Insignificant. · 

Housing Costs: None. 

AUTHORITY AND REFERENCE: 

Pursuant to the authority vested by Section 9889.75 of the 
Busines~ and Professions Code, and to implement, interpret or make 
specific Section 9889.75 of said Code, the New Motor Vehicle Board is 
considering creating Chapter 1.5 of Title 13 of the California 
Administrative Code and adding regulations thereto. 

CONSIDERATION OF ALTERNATIVES 

The New Motor Vehicle Board must determine that no alternative 
which i~ considered would either be more effective than or as effective 
as and less burdensome on affected private pArsons than the proposal 
described in this Notice. 

Any interested person may present statements or arguments orally 
or in writing relevant to the above detnrmination at the 
above-mentioned hearing. 
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CONTACT PERSON: 

Inquiries concerning the proposed action and written comments relevant to the proposed action may be directed to: 

SUZANNE GIORGI, New Motor Vehicle Board: 1507 - 21st street, Suite 330; Sacramento, California 95814. Telephone: (916) 445-1888. 

l I 
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Article 1.5 Administration of Fee Collection for Certification Account · ··-- · 

ALTERNATIVE SET I 

553.50 Obligation to comply 

{a) All manufactur·ers, manufacturer branches, distributors and distributor 
branches of new motor vehicles (as that term is defined in Business and Professions 
Code Section 9689_. 75(d)) are required to submit a written statement with any 
application for a license or license renewal as a manufacturer, manufacturer branch, 

distributor, or distributor branch. The statement shall include: 
(1) The · number of new motor vehicles distributed by the manufacturer or 

distributor which were eventually sold, leased, or otherwise distributed in 
California to a consumer of such new motor vehicles during the preceding calendar 

~ 
(2) The name and business address of other manufacturers and distributors 

who are required to submit a statement reporting · the distribution of -- the -same new 
motor vehicles; and -- ,- ~ - _ 

(3) The business address and name of the person or persons authorized to 
rP.ceive notices on behalf of the manufacturer or distributor. ______ _ 

(b) Payment of the fees pursuant to Business and Professions · Code Section 
9889.75 shall .· be the responsibility of the manufacturer or distributor which 
authorizes the retail seller, including ··a dealer, franchisee or lessor (as those 
terms are defined in the Vehi~le Code), to sell, ~lease, or otherwise distribute the 
new motor vehicles. 

NOTE: Authority: Section 9889,75(e), Business and Professions 
Code; Reference: Sections 9889.75(b} and 9889.75(e), 
Business and Professions _Code; Sections 285, 331.1,and 
372, Vehicle Code. 

553.70 Payment of fees 

The fee t6 be collected by the New Motor Vehi cle Board pursuant to 
Business and Profession Code Section 9889.75(b) shall be fortv-two cents ($.42) per 

new motor vehicle sold, leased, or otherwise distributed in California. Upon 
receipt of the information required by Section 553. SO(a), the New Motor Vehicle 
Board shall send a written notice to manufacturers and distributors subj ec.t to the 

fee assessment stating the number of new motor vehicles distributed by or for the 

manufacturer or distributor and the amount of the fee to be paid. 
Payment of the fee shall be made to the New Motor Vehicle Board in the 

Department of Motor Vehicles no later than thirtv (30) days after the date of· 

mailing of the notice. 

NOTE: Authority: Section 9889.75(e}, Business and Professions 
Code; Reference: Sections 9889.75(b), 9889 .75(c) and 
9889.75(e), Business and Profes~ lon s Code. ·· · · · · 

--. ····---- ... 
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553.75 Noncompliance 

The New Motor Vehicle Board may consider any failure of a manufacturer or distributor to comply with anv provisions of this Chapter to be good cause to e~ercise its authority pursuant to Vehicle Code Section 30SO(c). 

NOT!':: Authority: Section 9889.75(e), Business and Professions 
Code; Section 3050, Vehicle Code; Reference: .Sect ions 
9889.75(b) and 9889.75(e), Business and Professions 
Code; Section 3050(c}, Vehicle Code. 
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Article 1. 5 Administration ·of Fee Collection for Certification Account 
(Proposed alternative regulations for an amended statute) 

ALTERNATIVE SET II 

553.50 Obligation to comply 

(a) All manufacturers, manufacturer branches, distributors and distributor 
branches of new motor vehicles (as that term is defined in Business and Professions 
Code Section 9889. 70(b)) are required to submit a written statement with the Nei'1 
Motor Vehicle Board on or before Februarv 1 of each calendar year. The statement 
shall include: 

of new motor vehicles distributed by the manufacturer or (1) The number 
distributor which were eventually · sold, leased, or otherwise distributed in 
California to a consumer of such new motor vehicles durinq the preceding calendar 

(2) The name and business address of other manufacturers and distributor~ 
who are required to submit a statement reporting the distribution of the same new 
motor vehicles; and 

(3) The business address and name of the person or persons authorized to 
receive notices on behalf of the manufacturer or distributor. 

(b) Payment of the fees pursuant to Business and Professions Code Section 
9889.75 shall be the responsibility of the · manufacturer or distributor which 
authorizes a retail seller, including a dealer, franchisee, or lessor (as those 
terms ar:e defined in the Vehicle Code), to sell, lease, or otherwise distribute the 
new motor vehicles. 

NOTE: Authority: Section 9889.75(f), Business 
Code; Reference: Sections 9889.75(b) 

and Professions 
and 9889,75(f), 

Business and Professions Code; Sections 285, 331.1 and 
372 Vehicle Code. 

553.60 Presmnption of Liability 

If the information required by section 553.50 is not received by the Board 
within the applicable time period or it is determined by the Board that the 
information that is received is erroneous; it shall be presumed that the number of 
new motor vehicles sold, leased, or otherwise distributed in this state by or on 

. behalf of the non-reoorting entity during the preceding calendar year is equal to 
the total number of new registrations during the period in guestion of all vehicles 
manufactured or distributed by the non-reportina entity as contained in the records 
of the Department of Motor Vehicles. 

NOTE: Authority: Section 9889.75(f}, Business 
Code; Reference: Sect I on 9889. 75 ( c) , 
Professions Code. 

and Professions 
Business and 
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553.70 Payment of fees 

The fee to be collected by the New Motor Vehicle Board Pursuant to 
Business and Professions Code Section 9889. 75 (b) shall be forty-two cents ($0 .42) 
per new motor vehicle sold, leased, or otherwise distributed in California. Upon 
receiot of the information required by Section 553.S0(a), or as determined by 
section 553.60, the New Motor V~hicle Board shall send a written notice to 
manufacturers and distributors subject to the fee assessment stating the number of 
new motor vehicles distributed by the manufacturer or distributor and the. amount of 
the fee to be paid. 

Pavment of the fee shall be made to the New Motor Vehicle Board no latet" 
than thirty (30) days after the date of mailing of the notice. 

NOTE: Authority: Section 9889.75(f), Business and Professions 
Code; Reference: Sections 9889.75(b), 9889,75(c) and 
9889.75(e), Business and Professions Code. 

553.71 Delinquency of Payment 

If the fee is not paid within the time period specified in Section 553.70 such 
fee is delinauent. If the fee is not paid within twenty (20) days after it becomes 
delinquent. a penalty shall be added thereto. The penalty shall be SO% of the 
amount delinquent. 

NOTE: Authority: Section 9889.75(f), Business and Professions 
Code; Reference: Sections 9889.75(b) and 9889.75(d), 
Business and Professions Code, 

553.72 Transmittal of Fees By Hail 

No penalty shall be imposed for delinquent payment of any fee required to be 
paid under this article in the event any instrument for effective payment of such 
fee is placed in the United states mail or in any postal box maintained by the 
United · States Postal Service with sufficient identification, in an envelope with 
postaae thereon prepaid and addressed to the New Motor Vehicle Board, 1507 21st 
Street, Suite 330, Sacramento, California, 95814 prior to the date the fee b ecomes 
delinquent. 

NOTE: Authority: Sectl?n 9889.75(f), Business and Professions 
Code; Reference: Sections 9889.75(b) and 9889.75(d), 
Business and Professions Code. 

553.75 Noncompliance 

The New Motor Vehicle Board may consider any failure of a manufacturer or 
distributor to comply with any provisions of this Chapter to be good cause to 
exercise its authority pursuant to Vehicle Code Section 3050(c). 

NOTE: Authority: Section 98B9,75(r), Business and Professions 
Code; Section 3050, Vehicle Code; Reference: Sections 
9889.75(b) and 9889.75(f), Business and Professions 
Code; S~ctlon 3050(c), Vehicle Code. 
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Subntantiv0 

AMENU11EHTS TO ASSEMBLY BILL NO., 1367 

Amendment 1 
In line 1 of the title, after 0 of" insert: 

, ana to add Section 1793.25 to1 

Ame11dro·ent 2 

ORIGINAL COPY 
87244 11::55 

PAG.E NO.. 1 

In line 1 of the title, aft~r the comma insert: 

and to amend Section 7102 0£ the Revenue and Taxation Code, 

Amendment 3 
In line 2 0£ the title, after "warranties" 

insert: 

, and making an appropriation th€refor 

Amendment 4 
on page 1, strike out line 1 and insert: 

SECT.ION 1 • . · Section 1793. 25 is added to th-e 
Civil Code, to read: 

1793 .. -25.. {a) Notwithstand.ing Pact 1 (commencing 

with Section 6001) of Division 2 of the nevenue and 
Taxation Code, the state Boa£d of Equalization shall 
reimburse the manufactuLer of a new moto~ vehicle for an 
amount equal to the sales tax which the manufacturer 
includes in making reimbursement to the buyer pursuant to 
subdivision (d) 0£ Section 1793~~, when satisfactory proof 
is provided that th~ retailer of the motor vehicle for 
which the manufactorer is .making reimbursement has 
reported and paid the sales tax on the gross receipts from 
the sale of that motor vehicle. The State Board of 
Equalization may adopt rules and regulations to carry on·t, 
fa cili ta te compliance with, oi: prevent circumvEntio:n or 
evasion of, this S€ction. 

(b) Nothing in this section shall in any way 
change the application of the sales and use ta1: to the 
gross receipts and the sales pric~ from the sale, and the 
storage, use, or other consumption, "in this state of 
tangible personal property pursuant to Part 1 (commencing 
with Section 6001) of Division 2 of the Revenuo and 
Taxation Cod.e .. 

(c} The manufacturer•s claim £or reimbursement 
and the board 1 s approval or denial of the claim shall he 
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subject to the pcovisions of A~ticle 1 (commencing with 
Section 6901) 0£ Chapter 7 of Part 1 of Division 2 of the 
Revenue and Taxation Code, except Sections 6902.1, 6903, 
6907, and 6908 thereof, insofar as those provisions are 
not inconsistent with this section. 

SEC~ 2. Section 1794 of the Civil Code is 

Amendment. 5 
On page 2, between lines 31 and 32, insert: 

SEC. 2.5. Section 1794 of the Civil Code is 
amended to read: 

179Q. (a) Any buyer of consumer goods who is 
damaged by a failure to comply w~th any obligation under 
this chapter or under an implied or express warranty or 
service contract may bring an action for the recovery of 
damages and other legal and .egui table relief. 

{b) The measure of the buycr•s damages in an 
acti-on under this section shall -Be a-a folle-t1-s !nCl.lJ.9.~ .!h.g 
fig.qi§ .Q! ££121~£~.JR~JU Q£ £~!.ll!.!tYffill!!filli ~.€ ~~! IQill\ i!!. 
fil!!lg!1i2i2n Jil .2t ii~£·tiQ!! 112.b.~.,_ .ansl 1h~ !.2!!2!insi: 

(1) ijhere the buyer has rightfully rejected or 
justifiably revoked acceptance of the goods oc has 
exercised any rig.ht to cancel the sale, Sections 2711, 
2712, and 2713 of the Commercial Cod~ shall apply. 

(2) Where the buyer has accepted the goods, 
sections 2714 and 2715 of the Commercial Code shall apply, 
and the measure of damag~s shall include the cost of 
repairs necessary to make the goods conform. 

(c) If th-e buyer establishes that the failure to 
comply was wi1lful, the judgment may include, in addition 
to the amounts recov€red under subdivision (a), a civil 
penaltJ which shall not exceed t~o times the _aruount of 
actual damagesq This subdivision shall not apply in any 
class action under Section 382 of the Code of Civil 
Procedure oc under Section 1781, or with respect to a 
claim llasEd solely on a breach of an implied warranty .. 

(d) If the buyer prevails in an action under 
this section, the buyer~§!\~!! be allow.ed by the court 
to recover as part of the judgment a sum equal to the 
agqregate amount 0£ costs and expenses, including 
attorney's fees based oo actual time expended, determined 
by the coort to have been reasonably incurred by the buyer 
in connection ~ith the commencement and prosecution of 
such action-,• -Uft¼@&B 4l!t-e ~s~ 4& H-S d+.BGE-€~-a ~E-mift.€B 

~k-at- s-uslt a-a .Hfa--Fa- -&~ -a-"8£&e-y-l-S ~s -W-EHHd -e-e 
4¼a-p ~ -H-8 t,{! .. 
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_ml j_l). £i.J5£g12.t !Vj QS~£Wi2~ ~Qyig_gg !!1 :thi 2 
§J!,Qg iv .;i.§:.!:.Qlt, if .th~ h.YY~£ ~~t!:f!Jl!!:i.h!i!§ g !!.Q!2!i~Ul Q!. 
.EA£~g£~Eh J2l ,gt §~~ii!ieiill! Jill Q! §~£tiQ.!l 1193~i~ !hf 
hYl§£ §h~l! ~£21gr Q~mgg~§ ~ns £~s22u~n1~ ~stgrn~r!2 ~~§ · 
filH:1 £.Q§,t§_.._ !!!U. .!lHU .&.2£2!!!!;: ~ .£!Yi! .E!UH!.!:tr ,Qf .t.m 1.Q !.'!Q 
ti~§ .th£ ~.m.Q.!!.!!! Q;£ £°!~!!~}j£S !!. 

J2l ll !h2 l!!~!llfs£19!:_g!: !!a!:9.t.~i!l§ f! S!,!~!i!!!Hl 
!hir~=.Eft£!1 il:§£~1£ Lg~Q! Y!!QU EIQgQ22 fhi£h 2Y2~irut!!ft!!I 
:<::.Q.m,e,Ji!l§ li:t.h .§.Y!H1i.~i§!2!1 J!ill 2i ~g£ti2!! 112J~i.c. thg 
)}J!!D.Yi~£.!.Y~~~ .§!!~11 · J!.Q! li .!i~h!g iQ£ ~!!l citl! _J2g!!~11I 
~~xaY~J!! !Q !hi§ .2.Y~s~!l~i.2~~ 

J:Jl Al!~:£ !h~ ~!!££~Il£~ 21 t~ gyfil.!!2 SI.!ting 
ll~ !..Q .!!!~ .EI~.!:!!!P.t!QU ~ei~~!i2!!!~.d in £~.t~g~efil\ ill · 2t 
§.YM.i.Yi§A.Q.!l J~l .Qf. ~~£1i2!l .11.2.J~~.,, !.h~ ~ Y~l:: .l!ll .l!~U~ 
.Y.E.21! !~ l!l~.!Ul!a~.! ur~~ A · .\'!.£!it£!! ll2i!.£g ~gy~§1i!Hl · !h~:t :t.~ 
!!!!!1!.!!!~£!.Yt:~! £.9nl.E!I n!o. E,aU!lis.eh Ji>. gt_ 2YJ21i!!~i2n .1!11 
51£ ~fil:!i.2n 112.J.,.1..:r. !f !h~ !rn.xg£ !~i!§ 12 ,§£txg !h~ 
.!!2li£~.1. .tJ!g, .!!!fil!Y!.~£!.Y!:~t e!lgJ.1 !l2t £~ .!li.l2!£ !2!:: !! £!YU 
~!!a.lu · .12.YI2.Y~!!..t · !2 .!hi2 · !iY~2iYi~i2n::. 

J~l !i 1hJl B.Yiff ~~X~2 ill~ n2:t.!£~ ~:~ru!iei · ill 
12!!~.9£AE!! J .Jl g!Hl :th~ ma!U:!f~£!.9I~£ £2..ru.e!i~§ .ulh · .ell~gu£h 
Jll .2f .2.!!hli.!i§!illl lfil. 2t ~£ct12J1 112L~.i within lQ. · g~/L§ 21 

!h~ ~.U!£~ 2f !gs! mi£~~ th§ ~~ngfi£!.!!£~£ .§h~!! Mt~~ 
J,j_a!;?l_g !..Q! ~ £i!il .l?!l!Hl!.:tY B.!!!::2,!!2!li !Q .!J!i~ §.gbdj_fisirul=.. 

1.21 ·ll :th!! !2YX~£ ~!2Q!~ ~ .£!!!! :eg.a~ll.l !!l!Q!!£ 

.fil!~Sl.!li.!.2!! Jg.)_,. !h£l !2:9~£ Ml !!.Qi .ai2.Q !:~£Q.!~!: ~ ill.Ii! 
~~Ml!l ~n~~! thi2 §Yg~i~i§!fil! !2£ thg 2~~~ .Y.!Q!!lim!~ 

SECo 3 . Section 7102 of _the Eev~nue and 
Taxation Code is amended to read: 

7102. The money in the fund shall, upon order 
of the Control1er, be dra~n therefrom for refunds under 

this part~ ~~Q E]~§Y~~l !£ ~~£!ill 1121~]5 2£ !h~ Ciyi! 
£.gg~L or .be transferred in the fallowing manner: 

(a) (1) All revenues, less refunds, derived 

under this part at the 43/4 percent r.ate, including the 
imposition of sales and use taxes ld th respect to the sale, 
sto.rage, use, or other consumption of motor ve·hicle fuel 

which -would not have been r e ceived if the sales and us,e 

tax rate had .been 5 percent and if motor vehicle fuel, as 
defined for purposes of the Motor Vehicle Fuel License Tax 
.I.aw (Part 2 (c.oro.mencing with Section 7301)}, had J1een 

exEmpt ~com sales ana use taxes, shall be estimated by the 
Stat€ Board of .Equalization, with the concurrence of the 

Department of Finance shall be transferred duriug each 
fiscal year to the Transportation Planning and Development 
Account in the State Tran~portation Fund for appropriation 
pursuant to Section 99312 of the Public Utilities Code. 
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(2) If the amount transferred pursuant to 
paragraph (1) is less than one hundred ten mil1ion •dollars 
($11-0,000,000) in any fiscal year, an additional amount 
equal to the difference between one hundred ten million 
dollars ($110,000,000} and the amount so transferred shall 
be transferred, to the extent funds are available, as 
follows: 

(A) For the 1986- 87 fiscal yea~~ fro~ the 
General "Fund .. 

(B) For the 1987- 88 and each subseguent fiscal 
year, from the sta t-e revenues due to the imposition of 
saies and use taxes on fuel, as defined for purposes of 
th~ Use Fuel Tax Law (Part J (com.mencing wi·th Section 
8601)) .. 

(b) Th9 balance shall he transfer~ed to the 
General .Fund. 

(c) The estimate required by subdivision (a) 
shall be based on taxable transactions occurring during a 
calenda.c year, and the transfers required by subdivision 
(a) shall be made during the fiscal year that commences 
durLng that same cal-endar _year.. Tea nsfers required .by 
paragraphs (1) and (2) of subdivision (a) shall be made 
guacterly. 

SEC~ 3.5. Section 7102 of the Revenue and 
Taxation Code is amended to read: 

7102~ The money i n the fund shall, upon order 
of the Controller, be drawn ·thecefcom foe refunds und,er 
this part~ ~4~ ~~£§~~gt 12 §~£!iQU 1121~2~ ~f !h~ £i!i1 
~gg~L or be transferred in the following manner~ 

(a) (1) All cevenues, less r-efunas, deci ved 
under this part at the 43/4 percent rate, including the 
imposition of sales and use taxes with respect to the sale, 
storag~, use, oc other consumption of motor vehicle fuel 
which would not have been received if the sales and use 
tax rat€ had been 5 percent and if motor vehicle fuel, as 
defined for _purposes of the Motor Vehi.cl·e .Fuel Lic-ense Tax 
Lav (Part 2 {commencing with section 7301)), had been 
exempt £ram sales and use taxes, shall be _estimated by the 
State Board of Egualization, with the concurrence of the 
Department of Pina~ce shall b€ transferred during each 
fiscal year to the Transportation Plannin<J and Development 
Accou.ut in ·the State '1.ransportation Fund for appropriation 
pursuant to Section 99312 of the Public Utiliti-es Codev 

(2) If the amount transferred pursuant to 
paragraph (1) is less than one hundred ten million dollars 
($110,000,-000) in any fiscal year, an additional amount 
equal to the difference between one hundred ten million 
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dollars ($110.-000,000) a nd the amount so transferred shall 
be t~ansferred, to the extent funds are available, as 
follows: 

(A) Yoe the 1986-87 fiscal year, from the 
General Fund~ 

(BJ For the 1987-88 and each subsequent f~scal 
year, from the state revenues aue to the imposition of 
sales and use taxes on fuel, as defined foe purposes of 
the Use Fuel Tax Law {Part 3 {commencing with Section 
8601))-. 

J.!2l 111~ .!Qll.Ql!l:.IJg .I2~£.£!!!l!~gg Qf. !.!!.~ fil!!Q.tA!l1 2!. 
A!l .~l~.U .. !Hl§.1. .!t§.2 £gfJ;!J!Q.§.& 5!~!:.i!!Hl JH!.9~~ !.b!2 ..1uu:1 
~!!.&!~.Y.UQ!~ i.2 ..th~ sal~.,, si2tssi2,,. .!!~~.& Qt Q u, m: 
£.Q!l§.Y.filJ?!i.2!! . .Qi si£~£s!t.! .lii f.Ytl .!!.§~Q !n J2!QlH~lliug 
ll£££&1.t! .1!!~ §~!~ .2!: ..Yil .Qt .!ihi£h in :thi~ ~i2!:.~ i§. ~}2ig£:t · 
..t2 ..t!l~ !!!! !.filJ?.Q§!lil hi! R~!:! 1 J£2!!!~!£i!lg ~!!h .§~gti.Qg .U.Qll.. · 
$!!!..2 .!!.big!! i!I~ .!!21 §ygjgg_t iQ .;:e!fil!il.£ §!!~l! 12£ ~:t!EH!~2 RI 
!h~ .§!~!£ JlQgf:~ ·,Qf ·].9.Ysliz~t!Qll.c. J!ith ih~ £.Q!!£!!~££!1~~ Ji! · 
!h~ Q.~~!~!~~!il Qf iin~~Q~~ ~n~ §!!All h£ !£~ll§t~~g !& th~ 
~£Q.D~.Y.ti£2 !££Q.Y!!! iY !}lg Ji.ts!!£ 1Ull.§Wtii!1!2!! !~nd.;_ · 

jjl l2I !h~ 12.§§=§2 !1§£21 Y£~1:.t. ~.Q ~~eQ,t Q{ 
the amount .. 
--- ------fll. !Q! .th§ 12!!2::2.Q !i~!.1 .?~a£ -~!lf! ~£!1 · li~.£~! 
,l~gf ·!h~£~~U~!~ j£Q £~r~~!l! Qt !h§ ~mggnt~ 

-iet .!Ae 
J£l !!.!:£~ aRtlis:rn!:!Q!! st~ 2!!12,gixit:?ion§ ..t~l sn~ 

J!!l.c. !h2 l)alance shall be transferred to the Genecal .Fund .. 
--i&t 
jgJ. The estimate required by ~El-i-vis:i.&ft ~ 

.fil!!!1i.!i21~!!§ j~}. 1!!!9- Jill shall be based on taxable 
transactions oricurring during a calendar year, and the 
transfers required by £HH>tl4:¥4s~ +at- §.!!E~!.!1§!2!!§ Jsl. fil}g 
Jkl shall be made during the fiscal year that commences 
during that same calendar yeaca Transfers required .hy 

paragraphs {1) and (2) of subdivision (a) 5il£ §i£1ivi§i2a 
Jbl shall be made quarterly. 

Amendment 6 
on page 2, line 32, strike out "SEC. 2-" and 

SEC .. 4 .. 

Amendm-ent 7 
on page 2, line 32, after the first 11of" insert: 

subdivision (b) of 
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On page 2, lines 33 and 34, strike out "at the 
19 87- 88 :aegu lac Session of the Leg isla tucen and ins~ct: 

by this ac·t 

Amendmen-t 9 
On page 2, below line 35, insert : 

SBC. 5. Section 2. 5 of this bill incorporates 
amendments to Section 1794 of the Civil Code proposed by 

both this bill and AD 2051... It shall only become 
operative if (1) both bi lls a r e enacted and become 
ef fectiv-e on January 1, 1988, (2) each bill amends Section 
1794 of the Civil Code, and (3) this bill is e nacted after 
AB 2057, in which case Section 2 of this .bill shall not 
become operative~ 

SEC .. 6 .. Section 3 .. 5 of this bill incorporates 
am€ndments to Section 7102 of the Revenue and Taxation 
Code proposed by both this bill and AB 276d It shall only 
become operativ·e if (1) both bills are enacted and become 
effective on January 1, 1988, (2) each bill amends Section 
7102 of the .Revenue and Taxation Code, and (3) ·this hill 
is enacted after AB 276, in which case Section 3 of this 
bill shall not become opeLativeo 

- 0 -
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.J-LA......., 

.-VLIIA-TT 
llTAMaY M . LOO­
.JOHN T. 3T~ ---DAIAI> D . Al.VU 
.JOHNA. ~ 
C. DAVID Dlelca-
- C,uao O.--, -D.-.... 
--C. ~.111. 
TltACY 0. -..11 ...__ 

-ALomou,-,_. 

:1021 llTAffCAPfTOL 
SA~.CA -14 
19181 -30157 

8011 llTAffllUK.DINII 
107 !IQvr-,.; !HloACWAY 
Lo. "-.a&, CA 90012 
12, :II fll0-2SIIO 

• • 1[egislatibe OI01msel 

of Oialifontia 

BION M. GREGORY 

Sarr~mento, California 

June 27, 1988 

Honorable George Deukmejian 
Governor of California 
Sacramento, CA 95814 

Ass emb 1 y Bi 11 No . 13 6 7 

Dear Governor Deukmejian: 

lia!IAU> -- ~ 
MAIITINL ­
l'AUL ANTlu..A 
DANA._,.__ 
c .......... c . A-.i. ,._,. _ _, ... 
OIAHII S . ltOYSR ,._,...., __ 
....-.1. ~ 
_,. ... coon-• 
-IE-~ 
.,_.. A . DIii.AND 
CUNTON.l,DaWITT 
l'IIANCUS.~ 
Ma.-a.r::i.­
LA_. .I. DullAN __ ..__ -~ HNIYSY.1.-
CLAYl"UU.at 
ALw,D.Qllaaa 
IIAUlaVS, .._ 
TMOMASR. -.... 
MICHA&.J.­
LDOU81.A8K-
S. L,,_ KL.ClN 
VICTIMI Koza.al 
EYED. ~ 
DIANA a. LAI 
--.Cl. ~ 
J-A.MAAaALA 
l'IIIANCl8CO A. """"1N ,.,_M&HCOI[ 
--.ca. ......... .JOHN,.__ 
~LOU­
-LP...-
-■.!!!~ 
MAIIYIIHAW 
WLI.JAM K. 5TAIIO( 

- l'IIANIWN ~ --MICHAIILH.U--a­o-.A.WBRMAN 
~0. w-..-.. 
.IANAT. WMrT8IIOVII'. 
0-...1. ZIDCH 
C~ZlRKI.£ 

DIIPUTiaS 

Pursuant to your request, we have reviewed the 

above-numbered bill authored by Assembly Member Tanner 
and, in our opinion, the title and form are sufficient and 

the bill, if chaptered, will be constitutional. The digest 

on the printed bill as adopted correctly reflects the views 

of this office. 

MRR:lsl 

Very truly yours, 

Bion M. Gregory 
Legislative 

/ 1 ,~t(41 t 
By r--
Marguerite Roth 
Principal Deputy 

Two copies to Honorable s~lly T~~n~n~e~r;;._ _____ _ 
pursuant to Joint Rule 34. 
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Ali!itmhlu 
L'115l~1c - -.,_· r f( E A.DOR£ •·.~ 

11100 VAL...,£¥ BOULE\tARC 

$ JTE106 

EL MO",,E CA 917 3' 

1818 , ... 4 2 91()(' 

Qtal ifnmia ·11Jrgis laturr 

Honorable George Deukmejian 
Governor, State of California 
State Capitol 
Sacramento, CA 95814 

Dear Governor Deukmejian: 

SALLY TANNER 

CHAIRWOMAN 

June 21, 1988 

Mf-MBE:.. 

Assembly Bill 1367 is now before you for your considera ion. The measu re 
establishes a more efficient, less costly method of collect ng fees to certi fy 
11 Lemon Law" arbitration. 

Last year, you signed my Assembly Bill 2057 which, among other things, 
required the Bureau of Automotive Repair in the Department of Consumer Affairs 
to establish a program to certify that auto manufacturer-rur arbitration panels 
under the "Lemon Law" are operated fairly, efficiently and as required by law 
and Federal Trade Commission regulations. To fund the certification program, 
AB 2057 a1·thorized the collection of fees from auto manufacturers to be paid on 
each new motor vehicle sold in the state. These fees would be set by the New 
Motor Vehicle Board and collected by the Department of Motor Vehicles after 
consultation with the Bureau of Automotive Repair on its budgeta ry needs. 

Assembly Bill 1367 simplifies the fee collection system by consolidating it 
in the New Motor Vehicle Board and making a single agency responsible for it. 
This will make collection of the fees simpler, more straightforward and less 
costly than would otherwise be the case. 

The New Motor Vehicle Board, the Department of Consumer Affairs, t,e Bureau 
of Automotive Repai r and the Department of Motor Vehicles are all in a~reemen t 
with AB 1J67. There is no known opposition to it. 

I urge you to sign the bill into law before July 1, 1988, the date t he 
certification program becomes operative. 

Si nee rely, 

60th District 

ST:acf 
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SUBJECT 

DEPARTMENT ___ _ 
Finance 

AUTHOR 
Tanner 

BILL NUMBER 
AB 1367 

AMENDMENT DATE 
May 31, 1988 

AB 13C~ is clean-up legislation for Chapter 1280/87 (Tanner) which relates to 
the motor vehicle third-party dispute resolution program. This bill modifies 
the fee collection process which assesses vehicle manufacturers for the cost of 
operating this program. This program operates within the Bureau of Automotive 
Repair and the Department of Motor Vehicles. 

SUMMARY OF REASONS FOR SIGNATURE 

AB 1367 improves the process for the collection of fees to fund the third-party 
resolution program which is administered by the Bureau of Automotive Repair and 
the Department of Motor Vehicles. These changes are needed to allow the fees to 
be collected in sufficient time to begin ~rugram operation on July 1, 1988. 

FISCAL SUMMARY--STATE LEVEL 

Code/Department 
Agency or Revenue 

Type 
Consumer Affairs 
1150/Bur of Auto. 

Repair 

so 
LA 
co 
RV 

so 

(Fiscal Impact by Fiscal Year) 
(Dollars in Thousands) 

FC 1987-88 FC 1988-89 FC 1989-90 

-------- -------No Fiscal Impact------------

Code 
Fund 

128/Auto 

2740/Motor Vehicle SO ---------------No Fiscal Impact------------
Repair 

044/Mot 
Veh. Impact on State Appropriations Limit--No 

ANALYSIS 

A. Specific Findings 

Chapter 1280/87 revised the new car lemon law and required the bureau to 
certify third-party agencies which assist in dispute resolutions. AB 1367 
revises the provisions of Chapter 1280/87 related to the collection of fees 
which provide funding for third-party resolutions by requiring every motor 
vehicle manufacturer to file a statement with the New Motor Vehicle Board, 
within the Department of Motor Vehicles, on or before May 1 of each year 
which identifies the number of vehicles sold, leased, or distributed in 
California. The manufacturer will pay a fee, not to exceed $1 per vehicle, 
after written notification from the New Motor Vehicle Board specifying the 
amount to be paid. A penalty may be assessed if the fee is delinquent. 

The Bureau of Automotive Repair wi 11 be required to notify the New ~n>tor 
Vehicle Board of the dollar amount necessary to fund the third-party dispute 
resolution process on or before February 1 of each year. 

(Continued) 

7 
Department irector Dfte 

1a~. I . iuf..2)' 01 .. -{o I ~r 
~~-

,.t~- Principal Analyst Date Program Budget Manager Date Governor's Of jce 
0,1- (222,h:;J~ ~aker ~~ke/ ~~,L. ~'-ark (,~/7-'U ~~:~I~~~ ~~~~~ved 

If'~~ o/'roa 11' 1,r Position disapproved 
CJ:BA.AB1367-8/abb by; date; 

RECOMMENDATION: 
Sign the bill. 

ENROLLED BILL REPORT Form DF-43 (Rey 03/88 Pink) 
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(2) 

Bill ANALYSIS/ENROLLED BILL REPORT--(CONTINUED} 
AUTHOR AMENDMENT DATE 

Tanner May 11, 1988 

ANALYS~S 

A. Specific Findings (Continued} 

Form OF-43 
BILL NUMBER 

AB 1367 

AB 1367 authorizes the New Motor Vehicle Board to adopt regulations which 
contain a formula for calculating the fee for each motor vehicle and the 
total amount of fees to be collected from each manufacturer. 

B. Fiscal Analysis 

The Bureau of Automotive Repair and the New Motor Vehicle Board indicate 
that any costs associated with AB 1367 ~ould be minor and absorbable within 
existing resources. 

CJ:BA,AB1367-8/abb 
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_, 
INIIOLLB) all.L RePOIIT 

~WWf,nr,, ____ °' _____ ....., __ v_•_L_11o1ee __________ _.l~NJ-fid ___ T_a_n_n_e_r ___ __ -----t1•ac~B 
.UJet 

1367 

Warranties: motor vehicle third-party dispute resolutio~ 6-14-88 

SUMMARY: Reverses the fee collection system that will fund the Bureau of 
Automotive Repair's third-party dispute resolution process, a recently 
added element of the "Lemon Law"; requires the New Motor Vehicle Rn"!.rd, 

rather than the D~partment of Motor Vehicles, to collect the fee. 

SPONSOR: The bill is sponsored by the author. 

IMPACT ASSESSMENT: The bill would transfer, from this department to the 
New Motor Vehicle Board, the responsibility for administering the fee 
collection ~y~tPm which, ~ommencing Ju:y l, 1988, will fund Lh~ aureau o f 
Automotive Repair's program £or certification of third-party dispute 
resolution processes. The bureau's progra$ is an expansion of the so­
called "Lemon Law". The thrust of existing provisions specifying the f e e 
amount, its disposition, and speclfic purpose would remain unchanged. 

The bill would establ i sh a 10% penalty for late payment of a delinquent 
fee and would take imoediate effect as an urgency statute. 

The bill would result in an annual savings of $7,000 to this department. 

ARGUMENTS PRO: If the New Motor Vehicle Board can collect the fee at a 
lesser cost than this department, the task should be transferred. 

No known support. 

ARGUMENTS CON: The provisions for the board to bill a licensee who fails 
to report based on the total new registrations of all motor vehicles 
distributed by that manufacturer during the preceding year would have no 
impact on this department if the board uses a Polk report as a source for 
that information as it has indicated can be done. This department is 
unsure, however, that the required information is available from that 
source. 

Since this department's records of new vehicle registrations do not 
contain information that can be traced to determine the manufacturer or 
distributor of a vehicle, this department is incapable of producing the 
information lf requested by the board. 

No known opposition. 

McoliliNOATION 

SIGN AS SOON AS POSSIBLE 
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AB 1367 (Ta nner) Warra nt i ~ motor ve h icl e thl r d-p a rt~ 
d i s put e r es o l u t i o •1 

June 14, 1 98 8 

ASSEMBLY VOTE: 

RECOMMENDATION: 

74-0 SENATE VOTE: 

SIGN AS SOON AS POSSIBLE. 

2 

39-0 

Though the above argument against the bill is valid, this department h a s 
no objection to transferring the fee collection tasks to the New Moto r 
Vehicle Board. However, the transition will be greatly facilitated i f it 
can begin quickly under the bill's urgency language. Such is desirable 
to avoid both this department and the board sending billing notices t o 
manufacturers. 

For further information, please contact: 

A. A. Pierce, Director 
Day telephone: (916) 732-0250 
Evening telephone: (916) 933-5057 

For technica l information, please contact: 

Michael Vega 
Chief of Investigations 
Day telephone: (916) 732-7616 
Evening telephone: (916) 685-7564 

Carole Waggoner 
Legislative Liaison Officer 
Day telephone: (916) 732-7574 
Evening te l ephone: (916) 446-4156 
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Ana!st: 
ENROLLED BILL REPORT Bus. Ph: 

Home Ph: 

Gale Baker 
322-4292 

AGENCY: STATE AND CONSUMER SERVICES AGENCY BILL NUMBER: AB 1367 

DEPARTMENT, BOARD OR COMMISSION: CONSUMER AFFAIRS AUTHQq: Tanner 

SL."IIAR! 
1 _Desc:rtptfOl'I 

SACK&ROUNO 
Z Hhtory 
l -Purpose 
~ -Spons<lr 
5 ·--C.r-n?nt 

- Practice 
6 Iq>le111entatton 
1 -Just I fie.it!.,._ 
8 -~lternathes 
9 --aesponslbflft, 
10-0ther Agencies 
ir-r:uture Impact 
IZ~tnnfnatfon 

flSCAL IMPACT ON 
ST~TE SUOGET 

l3 !!udget 
14-Future Budget 
1S-Other Agenc:fes 
16-Feder.r.1 
l7~u lmpact 
18-G.:vernor's 

- Budget 
19 C.;nt1nu.>us 

- ,\pproprlatfoa 
20 .lssuq,tfons 
21-:leficfency 

- l'-e1sure 
22 Oeficfency 

- Resolutfon 
23 .\bsorptfon of 

-Costs 
24 Per;onnet 

- Changes 
25 0rganfz1tfon1l 

- Changes 
Zo Funds Transfer 
27~u Revtnue 
28 Other Fhc:11 

SOCIO·ECOf«lHlC 
IMPACT 
29 Afghts Effect 
30-ltonetary 
31-Cons..-r Chofce 
JZ-COlll)etf tf on 
33-[lnp 1 oyment 
34--Econa.fc 

- Developaent 

INTERESTED PARTIES 
35 Proponents 
36-0pponents 
37-Pro/Cotl 

- Arg111ents 
RECOl+IEHDATlOII 
JUSTlFICATIOII 
31 Support 
Jf-Oppose 
40-Nelltrtl 
41-No Posftfan 
4C-lf Amended 

Bi 11 Sumn.Jl!n 
I 

Existing ill (Statutes of 1987, Chapter 1280) 1 requires the 
Bure~u of Automotive Repair (BAR) in the Department of Consumer 
Affairs to certify arbitration programs used for New Car Lemon 
Law disputes. The certification program, which is due to go into 
effect July 1, 1988, is to be ~µnded by fees paid by automob ile 
manufacturers and distributors. ' 

Heginning July 1, 1988, every new and renewing applicant for 
a license as a manufacturer or distributor is required to inc lude 
with its application a statement of the number of motor vehicles 
sold, leased or distributed by or for the applicant in Califor nia 
during the previous calendar year and to pay to the Department of 
Motor Vehicles (BM¥-) an amount specified b~ the New Motor Vehicle 
Board (NMVB), not to exceed $1 per vehicle ~ 

By January 1 of each year, the BAR is req-Jired to determine 
the amount of money to be collected by the OMV beginning July 1 
of that year, based on an estimate of the number of sales, leases 
and other dispositions of motor vehicles during the preceding 
calendar yeart to fully fund the certification program. The BAR 
is required to notify the NMVB of the amount, not to exceed $1 
per vehicle, that the NMVB is to use to calculate the amount of 
fees to be col l ected from applicants. 

This bill would revise and simplify the method of collecting 
the fees. Beginning July 1, 1988, and by May l of each calendar 
year thereafter, every manufacturer would be required to file 
with the NMVB a statement of the number of motor vehicles sold, 
leased or otherwise distributed by or for the manufacturer in 
California during the preceding calendar year and, upon written 
notice, to pay to the NMVB a fee not to exceed $1 per vehicle ~ 
sold, leased or distributed by or for the manufacturer in ~~• 
California during the preceding calendar year. The fees wc~ld be =•: 
due no later than 30 days after the manufacturer has ~eceived -. 
notice of the amount due. A 10 percent penalty would be assessed 
for fees that are more than 30 days late. 

~==------------::-----:--::------=-~:-:---r--------- --·---,---------:----
VOTE: Assembly Partf san Senate Partisan 

R D R D 
74-0 Floor: 39-0 
8-0 Pol icy Comrn1 ttee: 8-0 
N/A Fi seal Committee: N/A 

Floor: 
Policy CorTmittee: 
Fiscal Committee: 
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AB 1367 
Page 2 

If a manufacturer fails to file the statement by the date 
required, the NMVB would be required to dssess the amount due 
from the manufacturer by using the total number of new 
registrations of all motor vehicles sold, leased or otherwise 
distributed by or for the manufacturer during the preceding 
calendar year. 

By February l of each year, the BAR would be required to 
notify the NMVB of the amount necessary to fully fund the 
certification program during the coming fiscal year. The NMVB 
would use this information in calculating the fees to be assessed 
manufacturers. 

Existing law authorizes the NMVB to adopt regulations to 
implement its duties with respect to the collection of fees for 
the above certification program. This bill would require th~ 
regulations to include, at a minimu.~, a formula for calculating 
the fee for each motor vehicle and the total amount of fees to be 
collected. 

This bill contains an urgency clause. 

Background 

Under the New Car Lemon Law (Statutes of 1982, Chapter 388), 
a manufacturer who is unable to service or repair a new motor 
vehicle with a major defect after a reasonable number of attempts 
must either replace the vehicle or reimburse the buyer. A 
"reasonable number of attempts" is either four or mora repair 
attempts on the same major defect, or more than 30 days out of 
service within the first year or 12,000 miles of use. A new 
motor vehicle that meets this test is presumed to be a •1emon." 

The buyer of a "lemon" may sue to enforce his or her rights 
under the Lemon Law. However, if the manufacturer has a 
qualified third party dispute resolution process ("arbitration 
program"), as defined in the Lemon Law, the buyer must first 
attempt to resolve the dispute by submitting it to the 
arbitration panel. 

AB 2057 (•ranner; Statutes of 1987, Chapter 1280) established 
a program within the Bureau of Automotive Repair (BAR) to certify 
Lemon Law arbitration programs. The certification program, which 
is due to commence July 1, 1988, is to be fully funded by fees 
collected from motor vehicle manufacturers and distributors and 
their branches. 

The purpose of this bill is to establish a more direct and 
less burdensome method of collecting fees to fund the 
certification program. 
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Specific Findings 

This bill would simplify the collection process by requiring 
the NMVB to calculate the fees, bill the automobile 
manufacturers, and collect the fees directly for deposit in the 
Certification Account. Thus, the involvement of the OMV and 
undue complication of the license application and renewal process 
would be avoided. 

The urgency clause is necessary to ensure that the new fee 
provisions are operative prior to the July 1 effective date of 
the certification program. 

Fiscal Impact 

None to the department. 

Argument 

Interested Parties 

Proponents: Author (sponsor) 
New Motor Vehicle Board 

Opponents: None known 

The purpose of and argument for this bill are set forth 
under Background and Specific Findings, above. 

The Department of Motor Vehicles has no position on the bill 
yet. The automobile manufacturers have no problems with the 
bill. 

Recommendation 

The Department of Consumer Affairs recommends that this bill 
be SIGNED. 
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SENATE RULES COMMITTEE 

Office of 
Senate Floor Analyses 

1100 J S1<eet, Suite 120 
445-6614 

Comrn,ttee Votes: 

Biil No. 

Author : 

Amended: 

Vote Required: 

Senato Floor Vott, 

AB I 'j (; 1 

Tanner (D) 

5/31/88 in Senate 

Assembly Floor Vote: NOT RELEVANT 

SUBJP..C'f: Warranties: motor vehicle third-party dispute resolution 

SOUllCE: i\uthor 

-- ------ ---------------------------------------
DIGEST: Thls bill provides that automobile manufacturers be billed directly 
by the vehicle board to support the certification of third-party dispute 
reso l ution programs, through fees to be determined on the basis of annual 
sales. 

ANALYSIS: The existing "Lemon Law" establishes procedures whereby the 
purchaser of a new defective motor vehicle might obtain redress. Centra l to 
the procesH is the submittal of contentions between purchasers and 
manufacture rs to a third-party dispute resolution program. Under AB 2057 
(Tanner) of last year, the Bureau of Automotive Repair is charged with the 
responsibility c1f certifying the dispute resolution processes to be used in 
the arbitration of Lemon Law cases. That certification program, operative 
.July I of this year, is to be funded by the imposition of fees collec tt:J by 
the Department 0f Motor Vehicles on every applicant for license or lice1se 
renewal as ;1 mali11fa c turer or distributor of automobi.les. The amount of t he 
Ice is to lw deter.mi 11ed by the new Motor Vehicle Board, based on estimate of 
1w t i d by thl• J\11r e ;iu of AutomotJve Repair and calculated on ; 1 per-trans.-ict i on 
hanif; not to <'X n •cd one dollar per vehicle. A statement of transactions and 
tht' :-ipprnpr I au· fet, i :; to accompany the appl ic.1tion to the Department of Motor 
Vt!ldc 1 (:H, which depllsi ts the proceeds in a Certification Account to be 
:1ppropriat.ecl to the Hureau by the Legislature. 

Tl1is hiJ I would simplify the collection ~rocess by requiring the new Motor 
Vt•ldc 1 e Hoare\ to calculate the fees, bill the auto manufacturers 011 ly by 

CONTINUED 
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I'ag~ 

certtf led mail, return receipt requested, and collect the fees directly for 
rlepnsit in the Certification Account. Involvement of the Department of Motor 
V~hicles, and undue complication of the license application nnd renewal 
prol ss, would thereby be avoided. 

This bill also provides the Vehicle 
relative to enforcing this section. 
for calculating the fees as well as 
collected from c~ch manufact~rer. 

Board may adopt specific regulations 
The regulations will include a formula 

the total amount of fees that may be 

The purpose of this measure is to establish a more direct and less 
administratively burdensome method of collecting fees for the certification of 
Lemon Law dispute resolution programs. 

Establishing the responsibility of auto manufacturers for defect s in prn1ucts 
for which they have made an expressed wa:::-ranty has been the subject of 
legislative activity for nearly a decade. The essence of a Lemon Law is to 
provide the purchaser with a statutory framework t h rough which he er she might 
be made whole for losses incurred in the purchase of an inherently defective 
automotive product. Under current law, submittal of disputes between a 
manufactur~r and a consumer to a third-party arbitration has become an 
acc~pted procedure. However, in the passage of AB 2057, the Legislature 
recognized the need to ensure that dispute resolution processes as may be 
offered by the manufacturer meet accepted procedural standards. To this end, 
the Bureau of Automotive Repair was charged with the certification of the 
processes to he made available to consumers. 

Th<.> r e spons i bility of manufacturers to fund the certification program was 
determined in last year's legislation; however, the manner in which the 
funding is tu be collected seems administratively cumbersome, involving three 
agencies and tied to the regular licensing and license renewal process of the 
DMV. The process proposed in this measure is simpler and more direct: 
manufacturers would inform the New Motor Vehicle Board of their transactions 
by May 1 of each year, would receive a notice of assessment from the Board. 
and would forward payment for deposit to the certification account within 30 
days of notice. A penalty of 10% would be imposed for delinquency. Failure 
to notify the Board of sales, leases, etc., would result in an assessment paid 
on the preceding year's transactions. The Bureau would continue to be 
responsible for calculating the level of funding needed. 

frior Legislation: 

AB 2057 (Tanner-1987) - S~nate Vote 39-0, Pg. 3674, Chaptered. 

FISCAL ffPECT: Appropriation: No Fiscal Committee: No Local: No 

RJG:nf 6/1/88 Senate Floor Analyses 
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1988 SUMMARY DIGEST 65 

calendar year. The bill would apply only to horseracing meetings that commence on or 
after the effective date of the bill. 

The bill would declare that it is to take effect 11nmechately as an urgency statute. 

Ch. 200 (AB 3010) Floyd. Electrical generators. 
Existing law requues any owner, renter, or lessee who possesses an electric generator 

to notify the publk: utility or utility district of the presence of the generator on the 
premises. 

This bill would, instead, require any owner, renter, or lessee who possesses and oper­
ates an electrical generator when the generator is connected to a commercial, mdustrial, 
or residential structure's electrical system which is connected to the service of a public 
utility or public utility district to notify the utility of the location of the generator. 

Ch. 201 (SB 679) Rosenthal. Telephones: information providers. messages con­
stituting harmful matter. 

Under existing law, the Public Utilities Commission is dnected to require telephone 
corporations to offer to residential telephone subscribers a means to delete access to 
information-access telephone services for a charge of not more than $5 and to require 
telephone corporations and information providers to institute a method of handling 
subscribers' compl.1mts, as specified. 

This bill would direct the commission to impose no charge on subscribers for this 
deletion of access option, to requue telephone corporabons to refund to subscribers any 
amounts paid for deletion of access prior to the effective date of this bill, and to deter­
mine and implement a method to recompense telephone corporations for the expenses 
of providing this deletion of access option 

The bill would, in addition, direct the commission to require every telephone corpora­
tion which furnishes information-access telephone service to make available a separate 
telephone prefix number for information providers which provide messages constituting 
harmful matter, as defined, and for those which provide other than messages constitut­
ing harmful matter, and to request every information provider to designate which prefix 
corresponds to its type of messages. The bill would make every information provider 
which provides mt~ssages constituting harmful matter through any telephone number 
other than one within a prefix assigned to its type of service subject to specified civil 
penalties. The bill would direct the commission to require the telephone corporation to 
offer residential subscribers the option of deleting access to the telephone prefix number 
which accesses messages constituting harmful matter and to determine and implement 
a method to recompense telephone corporations for the expenses of providing this 
deletion of access option. 

The bill would declare that it is to take effect immediately as an urgency statute. 

Ch. 202 (AB 513) Hill. Healmg arts: pharmacy. 
Existing law defines a manufacturer for purposes of regulating the practice of pharma­

cy and excepts from that definition a pharmacy which manufactures drugs on the 
immediate premises where the drug is sold to the ultimate consumer. 

This bill would also except from that definition a pharmacy compounding a drug for 
parenteral therapy, pursuant to a prescription, for delivery to another pharmacy for 
delivering or administering the drug to a prescription patient under specified condi­
tions. 

The bill would require a pharmacy compounding a drug pursuant to that provision 
to report that information to the board within 30 days of commencing that compound­
ing. 

Ch. 203 (AB 1367) Tanner. Warranties. motor vehicle third-party dispute resolu­
tion. 

Under existing law, on July l, 1988, the Cerbfication Account is created withm the 
Automotive Repair Fund. This account 1s to be funded by fees imposed upon apphcants 
for licenses as ma11 ufacturers or distributors or for renewal of licenses as manufacturers 
or distributors. The fees are to be collected by the New Motor Vehicle Board and are 

NOTE: Superior numbers appear as a separate section at the end of the digests 
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66 1988 SUMMARY DIGEST 

to be expended upon appropriation by the Legislature to pay the expenses of the Bureau 
of Automotive Repair in administering the program for certification of third-party 
dispute resolution processes. On or before January 1 of each calendar year, the bureau 
is to determine, as specified, the dollar amount to be collected by the Department of 
Motor Vehicles and to notify the board of this dollar amount. Existing law provides that 
the board may adopt regulations to implement the foregoing provisions 

This bill would revise the provisions relating to the collection of fees to delete the 
references to applicants for licenses or renewal of licenses as manufacturers or distribu­
tors. The bill would mstead require every manufacturer to file a statement on or before 
May 1 of each year which contains specified mformation and to pay a fee withm a 
specified time after written notification by the board Tht> bill would also make related 
changes A penalty would be assessed against the manufacturer for delmquent pay­
ments 

This bill would reqmre the bureau to notify the board of the dollar amount necessary 
to fully fund the third-party dispute resolution process on or before February 1, but 
would not specify the method by which the board is to determine the dollar amount 

This bill would provide that the regulations which the board may adopt to implement 
the provlSlons relating to the collection of fees shall mclude, at a m1mmum, a formula 
for calculatmg the fee to be collected for each motor vehicle and the total amount of 
fees to be collected from each manufacturer 

This bill would declare that it is to take effect 1mmed1ately as an urgency statute 

Ch. 204 (AB 2898) Lewis Orange County Harbors, Beaches and Parks District 
park conversion 

Ex1stmg prov1s1ons of the State Beach, Park, Recreational, and Historical Facilities 
Bond Act of 1974 require that property acqmred with bond act grant funds be used by 
the grantee only for the purpose for which the funds were requested and that no other 
use be perm1tted except by a specific act of the Legislature. 

This bill would authonze the Orange County Harbors, Beaches and Parks Distnct, or 
any successor agency, to convert the Lower Santiago Creek Regional Park, which was 
acqmred with bond act funds, to other uses if the d1stnct. or any successor agency, 
acqmres substitute parklands or develops new recreational fac1hties on ex1stmg park­
lands, as specified The bill would reqmre the d1stnct, or any successor agency, to enter 
into an agreement with the Department of Parks and Recreation govermng the use of 
the substitute parklands or new recreational facilities pnor to the conversion 

The bill would declare that 1t 1s to take effect immediately as an urgency statute 

Ch 205 (SB 729) McCorquodale Sales and use tax exempt10ns. student }earbooks 
and catalogs 

The existing Califorma Sales and Use Tax Law imposes a state tax on the sale or use 
of tangible personal property unless the sale or use is exempt from the ta.x This law 
provides that any public school, school d1stnct, or student orgamzat10n shall not be 
considered a retailer for purposes of the law with respect to yearbooks and catalogs 
prepared for and by 1t and distributed to students. thereby exemptmg yearbook and 
catalog sales to students by these entihes from the tax 

This bill would further provide that any county office of education also shall not be 
considered a retailer with respect to yearbooks and catalogs prepared for and by it and 
distributed to students, thereby also exempting yearbook and catalog sales to students 
by any county office of education from the tax 

Under existmg law, counties and cities are authonzed to impose local sales and use 
taxes in conformity w1th state sales and use taxes Exemptions from state sales and use 
taxes enacted by the Legislature are automatically incorporated into the local taxes 
Section 2230 of the Revenue and Taxation Code provides that the state will reimburse 
counties and cities for revenue losses caused by the enactment of sales and use tax 
exemptions. 

This bill would provide that no reimbursement or appropnahon is made to local 
agencies because revenue losses to local agencies due to the b1ll, 1f any, are minor and 
will not cause any financial burden to local government. 

NOTE: Supenor numbers appear as a separate section at the end of the digests 
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REGULATORY AGENCY ACTION I 
rights to the water to which it was en­
titled under several pre-1953 licenses 
prior to the September 9, 1953 effective 
date of the statutes, and thus was not 
being divested of any .water rights. 

Thus, the appellate court ordered the 
trial court to issue the appropriate writs 
commanding the WRCB to "exercise its 
discretion to conduct proceedings for 
revocation of licenses 10191 and 10192, 
subject to its authority to reissue them 
consistent with section 5946, as con­
strued in this opinion." 

On June 22, however, the court grant­
ed LA WP's motion for reconsideration 
and temporarily withdrew its May 23 
opinion, in order to consider LA WP's 
objections to alleged factual errors in 
the court's original opinion. If the appel­
late court reinstates its opinion, LA WP 
has suggested it will appeal the ruling to 
the California Supreme Court. 

RECENT MEETINGS: 
At its May meeting, the Board con­

sidered a proposed extension of the 
State Mussel Watch program (SMW), 
which it has funded since 1977 in con­
junction with the DFG. SMW began as 
a renewable interagency agreement to 
monitor and analyze mussels for ab­
sorbed toxic metals and organics. (See 
CRLR Vol. 6, No. 3 (Summer 1986) 
p. 74 for background information.) The 
program is also designed to provide 
long-term information on the existence 
and relative quantities of toxic pol­
lutants such as pesticides. Information 
from the program is used to track 
temporal trends and geographic distri­
bution of toxic substances along the 
California coast. If the Board refunds 
SMW, the interagency agreement would 
extend to July 1989. Proposed survey 
sites for the 1988-89 program tentatively 
include a continuation of research in 
ocean areas near the Diablo Canyon 
Power Plant, the Elk River Treatment 
Plant, the U.S. Naval Weapons Station 
at Seal Beach, the San Diego Creek, 
and San Diego Bay. 

Also at its May meeting, the Board 
considered whether to extend its toxic 
substances monitoring program (TSMP) 
designed to detect toxic pollutants in 
fish and other aquatic organisms. By 
examining fish livers for metals analysis 
and flesh for mercury and synthetic 
organics analyses, TSMP provides the 
state and regional boards with long­
term trends of pollutants and their 
quantities in fresh surface waters. TSMP 
also identifies potential problems in 
inland water areas which might warrant 
further study. This program also oper-

ates through an interagency agreement 
with the DFG, which expires in 1989. 
Streams and lakes sampled under the 
TSMP include the Russian River, the 
New River, the Kesterson Reservoir, the 
Sacramento Slough, the Salton Sea, San 
Diego Creek, Sweetwater Marsh, and 
the Tijuana River. 

FUTURE MEETINGS: 
Workshop meetings are generally 

held the first Wednesday and Thursday 
of the month. For exact times and meet­
ing locations, contact Maureen Marche 
at (916) 445-5240. 

INDEPENDENTS 

AUCTIONEER COMMISSION 
Executive Officer: Karen Wyant 
(916) 324-5894 

The Auctioneer and Auction Li­
censing Act was enacted in 1982 (AB 
1257, Chapter 1499, Statutes of 1982) 
and established the California Auction­
eer Commission to regulate auctioneers 
and auction businesses in California. 

The Act was designed to protect the 
public from various forms of deceptive 
and fraudulent sales practices by estab­
lishing minimal requirements for the 
licensure of auctioneers and auction 
businesses and prohibiting certain types 
of conduct. 

The Auctioneer and Auction Licens­
ing Act provided for the appointment of 
a seven-member Board of Governors, 
composed of four public members and 
three auctioneers, to enforce the pro­
visions of the act and to administer the 
activities of the Auctioneer Commission. 
Members of the Board are appointed by 
the Governor for four-year terms. Each 
member must be at least 21 years old 
and a California resident for at least five 
years prior to appointment. In addition, 
the three industry members must have a 
minimum of five years' experience in 
auctioneering and be of recognized 
standing in the trade. 

The Act provides assistance to the 
Board of Governors in the form of a 
council of advisers appointed by the 
Board for one-year terms. In September 
1987, the Board disbanded the council 
of advisers and replaced it with a new 
Advisory Council (see CRLR Vol. 7, 
No. 4 (Fall 1987) p. 99 for background 
information). 

MAJOR PROJECTS: 
Proposed Regulations Rejected. On 

May 2, the Office of Administrative 
Law (OAL) rejected the Commission's 
proposed section 3527, Chapter 35, Title 
16 of the California Code of Regula-

tions, requiring specific disclosures on 
consignor contracts. (See CRLR Vol 8, 
No. 2 (Spring 1988) p. 113; Vol. 8, No. 
l (Winter 1988) p. 99; and Vol. 7, No. 4 
(Fall 1987) p. 99 for complete back­
ground information.) This marks the 
second time that OAL has rejected the 
proposed wording for lack of clarity. 
According to OAL, consumers may be­
come confused when they are informed 
that licensed auctioneers are "bonded to 
the Commission in the amount of 
$10,000 for all occurrences." OAL be­
lieves this may be construed to mean 
either that the total maximum bonding 
coverage is $10,000, or that the licensee 
is bonded for $10,000 for each and every 
occurrence. 

The Commission was scheduled to 
discuss the rejection and whether to 
resubmit the language to OAL at its 
June 30 meeting. 

Warnings to Licensees. In May, the 
Commission warned licensees to careful­
ly review their contracts to assure com­
pliance with section 5776(k) of the 
Business and Professions Code. Failure 
to include the information required by 
section 5776(k) could result in a $250 
fine. Licensees were also cautioned to 
prominently post the sign required by 
section 5775(c) at the main entrance of 
each auction sale. Fines of $50 for a 
first violation are being assessed when­
ever such a violation is observed by the 
Executive Officer. The sign must be 18" 
x 24" and state "The [or "this'1 auction 
is being conducted pursuant to section 
2328 of the Commercial Code, section 
235 of the Penal Code, and the pro­
visions of the California Auctioneer and 
Auction Licensing Act. California Auc­
tioneer Commission, I 130 K Street, 
Suite 1120, Sacramento, CA 95814." 

FUTURE MEETINGS: 
To be announced. 
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REGULATORY AGENCY ACTION 

steward at the track where the meeting 
is being conducted to be responsible for 
monitoring the satellite wagering activi­
ties at the track and at all satellite 
wagering facilities receiving the signal. 
Instead, this bill would require the 
Board to contract with persons licensed 
as stewards to perform duties as Board 
representatives at satellite wagering 
facilities with an average daily handle of 
$100,000 or more, but would prohibit 
the assigning of more than one steward 
per event. This bill is pending in the 
Assembly Committee on Governmental 
Organization. 

SB 2010 (Maddy), as amended May 
17, was signed by the Governor on June 
8 (Chapter 138, Statutes of 1988). Exist­
ing law requires any person claiming 
money from a parimutuel pool to file a 
claim with the CHRB within sixty days 
after the close of a horse racing meeting 
and requires any unclaimed money from 
a parimutuel pool to be paid to the 
Board ninety days after the close of the 
meeting. This bill requires a person to 
file a claim for money from a parimutuel 
pool with the association issuing the 
ticket within 120 days after the close of 
the meeting, and deletes the provisions 
for filing claims with the Board. The bill 
also requires any unclaimed money from 
a parimutuel pool to be paid to the 
Board 120 days after the close of the 
meeting, with specified exceptions. 

SB 532 (Keene), as amended June 
13, would authorize the CHRB to permit 
quarter horse races over distances of up 
to 5-½ furlongs. At this writing, this bill 
is pending in the Assembly Ways and 
Means Committee. 

The following bills died in committee 
or were dropped by their authors: AB 
3198 (Bane), regarding harness racing at 
the 22nd District Agricultural Associa­
tion (Del Mar); and AB 2318 (Waters), 
regarding state license fees for mixed 
breed meetings. 

FUTURE MEETINGS: 
August 26 at Del Mar. 
September 23 at San Mateo. 
October 21 at Arcadia. 
November 18 at Los Angeles. 
December 16 at Los Angeles. 

NEW MOTOR VEHICLE BOARD 
Executive Officer: Sam W. Jennings 
(916) 445-1888 

The New Motor Vehicle Board 
(NMVB) licenses new motor vehicle deal­
erships and regulates dealership reloca­
tions and manufacturer terminations of 
franchises. It reviews disciplinary action 
taken against dealers by the Department 
of Motor Vehicles. Most licensees deal 
in cars or motorcycles. 

The Board also handles disputes a­
rising out of warranty reimbursement 
schedules. After servicing or replacing 
parts in a car under warranty, a dealer 
is reimbursed by the manufacturer. The 
manufacturer sets reimbursement rates 
which a dealer occasionally challenges 
as unreasonable. Infrequently, the manu­
facturer's failure to compensate the deal­
er for tests performed on vehicles is 
questioned. 

The Board consists of four dealer 
members and five public members. The 
Board's staff consists of an executive 
secretary, three legal assistants and two 
secretaries. 

MAJOR PROJECTS: 
Proposed Regulations for Third Par­

ty Dispute Resolution Certification Pro­
gram. At its June 22 meeting in Los 
Angeles, the Board was scheduled to 
consider proposed new Article 1.5, 
which (if approved) will be added to its 
regulations which appear in Title 13, 
California Code of Regulations. Article 
1.5 will implement AB 2057 (Tanner) 
(Chapter 1280, Statutes of 1987), which 
added section 9889.75 to the Business 
and Professions Code. Section 9889. 75 
requires the NMVB to establish and 
administer the collection of fees for the 
purpose of fully funding the Bureau of 
Automotive Repair's Certification Pro­
gram for Qualified Third Party Dispute 
Resolution Processes. (See CRLR Vol. 
7, No. 4 (Fall 1987) pp. 40 and 104; and 
Vol. 7, No. 3 (Summer 1987) pp. 58-59 
and 129 for background information on 
AB 2057.) 

The Board has proposed two alterna­
tive versions of Article 1.5, and will 
adopt whichever version is appropriate 
depending upon whether AB 1367 (Tan­
ner), which would amend section 9889.75, 
passes the legislature (see supra LEGIS­
LATION). Alternative #1 assumes that 
AB 1367 fails to pass and section 9889.75 
remains as it is . Section 9889.75 cur­
rently requires manufacturers to file a 
statement with their license application 
or renewal submitted to the Department 
of Motor Vehicles (OMV), which reports 

The California Regulatory Law Reporter Vol. 8, No. 3 (Summer 1988) 

the number of new motor vehicles which 
were sold, leased, or otherwise dis­
tributed by or for the manufacturer or 
distributor in California within the pre­
ceding calendar year. Under Alternative 
#1, the OMV will calculate the fee to be 
assessed from this statement, using 42 
cents per new motor vehicle distributed, 
and the manufacturer will be notified by 
OMV to submit that fee to DMV at the 
time of license renewal or application. 

Alternative #2 assumes that AB 1367 
will amend section 9889.75 to require 
manufacturers to file a statement with 
the NMVB on or before May 1 of every 
year, which reports the number of new 
motor vehicles distributed by the manu­
facturer which were sold, leased, or 
otherwise distributed in California dur­
ing the preceding calendar year. The 
NMVB would then determine the fee to 
be assessed per vehicle pursuant to a 
formula set forth in the proposed regula­
tion. Alternative #2 also sets forth a 
delinquency period and delinquency pen­
alties which are consistent with AB 1367. 

LEGISLATION: 
AB 1367 (Tanner), as amended May 

31, would amend section 9889.75 of the 
Business and Professions Code. For pur­
poses of the Certification Account which 
funds the Bureau of Automotive Repair's 
program for certification of third party 
dispute resolution processes, this bill 
would require every new motor vehicle 
manufacturer to file a statement on or 
before May 1 of each year which con­
tains specified information, and to pay a 
fee within a specified time period after 
written notification by the NMVB. This 
bill also requires the NMVB, in adopt­
ing regulations to implement section 
9889.75, to include a formula for cal­
culating the fee to be collected for each 
motor vehicle and the total amount of 
fees to be collected from each manufac­
turer. (See supra MAJOR PROJECTS 
for related discussion.) AB 1367 was 
submitted to the Governor for approval 
on June 14. 

AB 3659 (Duplissea), as amended on 
April 20, would proscribe specified acts 
relative to advertisements for the sale of 
vehicles, and would require specified in­
formation to be disclosed in those adver­
tisement. The bill would also provide a 
definition of "manufacturer's suggested 
retail price" for purposes of those adver­
tisements. This bill passed the Assembly 
on June 9 and is pending in the Senate 
Transportation Committee. 

AB 4513 (Tanner), as amended April 
20, would revise the definition of "motor 
vehicle" for the purpose of warranties, 
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REGULATORY ·AGENCY ACTION 

STATE & CONSUMER 
SERVICES AGENCY 
(Department of Consumer Affairs) 

I BOARD OF ACCOUNTANCY 
Executive Officer: Della Bousquet 
(916)920-7121 

The Board of Accountancy (BOA), a 
twelve-member board, regulates, licenses 
and disciplines public accountants and 
certified public accountants (PAs and 
CPAs). Each member serves a four-year 
term and receives no compensation 
other than expenses incurred for Board 
activities. The Board establishes and 
maintains standards of qualifi'cation and 
conduct within the accounting profes­
sion, primarily through its power to · 
license. It is a misdemeanor to practice 
accountancy without a license in Cali­
fornia. 

The Board's staff administers and 
processes the nationally standardized 
CPA examination. Approximately 16,000 
applications are processed each year. 
Three to four thousand of these appli­
cants successfully complete the entire . 
exam and are licensed. 

The current Board officers are Pres­
ident Sam Yellen, Vice President Henry 
Yee, and Secretary/Treasurer Jeffery 
Martin: On May 4, Senator Roberti, 
Chair of the Senate Rules Committee, 
appointed Joseph C. Tambe of West 
Covina as one of two Board public 
members. Mr. Tambe replaces Ralph 
Buon-Cristiana; his term will expire 
January I, 1992. 

On June 21, Governor Deukmejian 
appointed Walter F. Finch of Sacra­
mento to the Board to replace Richard 
G. Gallup, whose term had expired. Mr. 
Finch is a public accountant and a 
member of the Society of California 
Accountants and the National Society 
of Public Accountants. His term will 
expire November 26, 1991. 

MAJOR PROJECTS: 
Regulatory Changes. BOA scheduled 

a November 17 hearing in San Francisco 
to consider the adoption of the follow­
ing amendments and additions to its 
regulations, which appear in Chapter l, 
Title 16 of the California Code of Regu­
lations. 

New section 66. l would prohibit use 
of plural terms such as "and company" 
or "and associates" in a corporate name, 
unless the firm employs at least one full­
time licensee and an assistant or consists 
of two or more licensees. A similar rule 
is already in effect for partnerships. (See 
CRLR Vol. 8, No. 3 (Summer 1988) 
p. 44 for background information.) 

Section 75. 7 would be amended to 
allow the use of the term · "CPA'' in a 
corporate name if at least one share­
holder is a CPA or has applied for a 
certificate. The remaining shareholders 
may be public account11.nts. This rule 
also conforms to the existing rule for 
partnerships. 

Changes to section 87.5 would per­
mit the Board's Administrative Commit-

. tee to order a licensee to complete 
additional continuing education courses 
beyond the mandatory eighty hours 
every two years for minor infractions of 
the Business and Professions Code. Sec-

. tion 87 .6 would permit the Positive 
Enforcement Committee to order spe­
cific courses within the eighty hours for 
similar minor infractions. 

Proposed amendments to section 54 
· would clarify situations in which client 
information may be released and would 
require licensees to respond to Board 
inquiries by providing specific informa­
tion within thirty days. 

KMG Main. Burdman. The Board 
recently decided · to nonadopt a pro­
posed decision by Administrative Law 
Judge Ruth Aslte which recommends 
dismissal of charges brought by BOA 

· against KMG Main Hurdman. Accord-
ing to BOA Executive Officer Della 
Bousquet, this is the first time any state 
board has attempted to discipline a 
major accounting firm. In March 1987, 
the firm merged with Peat Marwick 
Mitchell to form what is reported to be 
the world's largest accounting firm, Peat 
Marwick Main. 

Charges· of gross negligence against 
the firm and several individually named 
respondents are based on a 1985 audit 
of Technical Equities Corporation 

The California Regulatory Law Reporter Vol. 8, No. 4 (Fall 1988) 

(TEC). The methods used allegedly did 
not conform to generally accepted 
accounting principles and did not reveal 
TEC's financial instability. TEC went 
bankrupt in 1986, six months after the 
respondents issued a "clean opinion" in­
dicating solvency. Earlier ·this year, Mairi 

. Hurdman settled out of court with TEC 
investors for $17.9 million in a private 
suit based on related negligence charges. 

The Deputy Attorney General is 
prosecuting the Board's action and both 
parties submitted briefs on the proposed 
decision in August. The Board was 
scheduled to discuss the case in closed 
sessions on September 20 and October 6 
before Administrative Law Judge Frank 
Britt. 

Uniform CPA Examination. On May 
25, the National Association of St~te 
Boards of Accountancy (NASBA) dis­
tributed a discussion memorandum and 
questionnaire to each state's Board of 
Accountancy, soliciting their responses 
to proposed changes in the Uniform 
CPA Examination. 

The proposals, prepared by NASBA's 
Joint Coordinating Committee _arid the 
American Institute of Certified Public 
Accountants, are as follows: (a) com- . 
bine the Accounting Theory and Prac­
tice sections of the exam and allocate 
the subjects differently; (b) · change the 
test to an all-objective format (multiple 
choice, true/false); and (c) shorten the 
exam from two-and-one-half days to 
two days. 

At the Board's June 29-30 meeting, 
BOA members expressed concern about 
the proposed changes and unanimously 
voted to follow the American Account­
ing Association's (AAA) opposition to 
the proposals. In a letter to NASBA's 
Joint Committee, AAA President Wil­
liam H. Beaver stressed the importance 

. of non-objective testing of individual 
analysis and judgmental decisions: Mr. 
Beaver also pointed out that the current 
format allows a candidate to earn some 
credit for proper method even if the 
result is incorrect. In addition to AAA, 
approximately 70% of the state boards 
oppose the proposed changes. 

NASBA was scheduled to consider 
the proposals at its regional meeting on 
September 25-28 in San Francisco, but 
is not likely to implement any changes 
in view of the overwhelming opposition. 

Abolition of the Minority Represen­
tation Committee. In opposition to the 
Board's prior decision to abolish its 
Minority Representation Committee, 
Mr. Franco H. Consolacion, President 
of the Filipino Accountants Association, 

41 
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REGULATORY AGENCY ACTION 

$25,000 in 1984. The horse won, and ten 
days later it came to the stewards' atten­
tion that the horse had in fact earned 
$25,100 in 1984. Within one day of the 
receipt of this information, the stewards 
conducted an investigation and disquali­
fied the horse. A hearing was subse­
quently conducted by Commissioner 
Felton of the CHRB as referee, who 
upheld the stewards' decision. Based on 
section 1754, Title 4, California Code of 
Regulations, which requires any protest 
or complaint against a horse to be made 
within 72 hours of the race, the horse's 
owner petitioned for a writ of mandate 
under Code of Civil Procedure section 
1094.5, but the trial court denied the 
petition. 

The Court of Appeal affirmed. It 
held that the CHRB had acted within a 
reasonable time in disqualifying the 
horse, since it was acting under Title 4, 
CCR, section 1750 (inquiry into com­
plaints by stewards), and section 1592 
(disqualification of ineligible horses), to 
which the 72-hour limitation of section 
1754 does not apply. The court further 
held the CHRB did not engage in surrep­
titious rulemaking in violation of the 
Administrative Procedure Act in dis­
qualifying the horse, and that its de­
cision was supported by substantial 
evidence. 

RECENT MEETINGS: 
At its August 26 meeting in La Jolla, 

the CHRB passed a measure requiring 
that official programs include an indi­
cator as to which horses are currently 
receiving Lasix medication or have re­
cently been taken off Lasix medication. 

FUTURE MEETINGS: 
December 16 at Los Angeles. 

NEW MOTOR VEHICLE BOARD 
Executive Officer: Sam W Jennings 
(916) 445-1888 

The New Motor Vehicle Board 
(NMVB) licenses new motor vehicle deal­
erships and regulates dealership reloca­
tions and manufacturer terminations of 
franchises. It reviews disciplinary action 
taken against dealers by the Department 
of Motor Vehicles. Most licensees deal 
in cars or motorcycles. 

The Board also handles disputes 
arising out of warranty reimbursement 
schedules. After servicing or replacing 
parts in a car under warranty, a dealer 
is reimbursed by the manufacturer. The 
manufacturer sets reimbursement rates 
which a dealer occasionally challenges 
as unreasonable. Infrequently, the manu-

facturer's failure to compensate the 
dealer for tests performed on vehicles is 
questioned. 

The Board consists of four dealer 
members and five public members. The 
Board's staff consists of an executive 
secretary, three legal assistants and two 
secretaries. 

On August 22, Governor Deukmejian 
removed automobile dealer Eminiano 
Reodia from the Board after he failed to 
explain the suspension of his automo­
bile seller's license by the Department of 
Motor Vehicles. The Governor had ap­
pointed Reodia to the NMVB in 1983. 

MAJOR PROJECTS: 
Regulations for Third Party Dis­

pute Resolution Certification Program 
Adopted. The Office of Administrative 
Law has approved amendments to the 
NMVB's regulations, which appear in 
Title 13, California Code of Regula­
tions. These regulations have been 
adopted pursuant to the passage of AB 
1367 (Tanner), which amends the exist­
ing statute requiring the NMVB to 
administer the collection of manufactur­
ers' fees to fund the Bureau of Auto­
motive Repair's (BAR) Certification 
Program for Qualified Third Party Dis­
pute Resolution Processes. (See supra 
LEGISLATION; see also CRLR Vol. 8, 
No. 3 (Summer 1988) p. 123 for back­
ground information.) 

New regulatory section 553.50 re­
quires every new motor vehicle manu­
facturer to file a statement containing 
specified information by May I of each 
year. Section 553.60 sets forth a pre­
sumption of liability if the information 
required by section 553.50 is not re­
ceived by the Board within the applica­
ble time period, or it is determined by 
the Board that the information received 
is substantially inaccurate. Finally, 
section 553. 70 assesses the fee for each 
vehicle by dividing the dollar amount 
necessary to fund BAR 's certification 
program by the number of new motor 
vehicles sold, leased, or otherwise dis­
tributed in California during the preced­
ing calendar year. 

LEGISLATION: 
AB 582 (Harris), as amended, regu­

lates advertisements for the sale of new 
motor vehicles by motor vehicle brokers. 
Under existing law, it is unlawful for a 
licensed vehicle dealer to advertise or 
offer for sale any vehicle not actually on 
the dealer's premises or available to the 
dealer from the manufacturer or distrib­
utor. As specified, this bill makes it 
lawful to advertise or offer for sale any 
vehicle, if the advertising dealer has an 

enforceable right of delivery of the 
vehicle from another dealer who has a 
similar right with the manufacturer or 
distributor of the vehicle. AB 582 was 
signed by the Governor on September 
30 (Chapter 1583, Statutes of 1988). 

AB 4020 (Sher), as amended on 
August 2, proscribes specified acts by a 
vehicle dealer licensed under the Vehicle 
Code relating to advertisements for the 
sale of vehicles. The bill requires speci­
fied information to be disclosed in those 
advertisements, and makes related 
changes regarding supplemental price 
stickers. AB 4020 was also signed by the 
Governor on September 30 (Chapter 
1584, Statutes of 1988). 

The following is a status update of 
bills discussed in CRLR Vol. 8, No. 3 
(Summer 1988) at pages 123-24: 

AB 1367 (Tanner) amends section 
9889. 75 of the Business and Professions 
Code, which requires the NMVB to 
establish and administer the collection 
of fees for the purpose of funding BAR 's 
Certification Program for Qualified 
Third Party Dispute Resolution Pro­
cesses. Manufacturers are required to 
file a statement with the NMVB which 
reports the number of new motor ve­
hicles distributed by the manufacturer 
which were sold, leased, or otherwise 
distributed in California during the pre­
ceding calendar year. This bill also 
requires the NMVB to adopt regulations 
to implement section 9889.75, to include 
a formula for calculating the fee to be 
collected for each motor vehicle and the 
total amount of fees to be collected 
from each manufacturer. (See supra 
MAJOR PROJECTS for related dis­
cussion.) This bill was signed by the 
Governor on June 23 (Chapter 203, Stat­
utes of 1988). 

AB 3659 (Duplissea), as amended 
August I 7, requires specified informa­
tion to be disclosed in advertisements 
for the sale of vehicles. This bill also 
provides a definition of the term "manu­
facturer's suggested retail price" for 
purposes of those advertisements. On 
September 13, this bill was signed by 
the Governor (Chapter 843, Statutes of 
1988). 

AB 4513 (Tanner), as amended April 
20, revises the definition of "motor 
vehicle" for the purpose of warranties, 
to include the chassis and that portion 
of a motorhome devoted to its propul­
sion. This bill also defines "motorhome" 
for warranty purposes. AB 45 I 3 was 
signed by the Governor on August 29 
(Chapter 697, Statutes of 1988). 

SB 2863 (Doolittle), as amended on 
May 5, would have provided that any 
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1/1 

Plaintiff, 

V. Hearing Date: November 28, 2018 

FCA US LLC; et. al, (TENTATPii'Et ORDER RE: 

MOTION FOR ATTORNEY'S FEES 

Defendants. 

BACKGROUND 

This is a lemon law action under the Song-Beverly Consumer Warranty Act that came for 

trial on June 5, 2018. The jury found that: Lisa Niedermeier ("Plaintiff') purchased a new motor 

vehicle manufactured by Defendant FCA US LLC ("Defendant"); Defendant gave Lisa 

Niedermeier an express written limited warranty; the vehicle had defects covered by the express 

written limited warranty that substantially impaired the vehicle's use, value or safety to a 

reasonable buyer, etc. (See .Judgment on the Jury Verdict 6/21/18). The jury found total damages 

of$39,584.43, and the jury imposed $59,376.65 as a penalty (Judgment on Jury Verdict ~9). In 
f,. ..... 

total the jury awarded Plaintiff $98,961.08 £wm-Defendant, with iHtercst:--

EVIDENTIARY OBJECTIONS 

The Court OVERRULES Plaintiff's evidentiary objections to the Declaration of Michelle 

Droeger. 

ANALYSIS 
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Plaintiff Lisa Neidermeier ( "PlaintitT') moves for attorney's fees of $278,983.55 in fees, 

2 costs and expenses. In prosecuting this case, the Plaintiff contends she incurred fees of$12,750 

3 from the Knight Law Group LLP, (Mikhov Decl. ,r2; Exh. A) and $147,231.25 in fees from 

4 Hackler Daghighian Martino and Novak (''HDMN''). (Daghighian Deel. ,r9; Exh. A.) Counsel 

5 request an enhancement of .5 in the amount of $79,990.63. Plaintiff also seeks costs in the 

6 amount of $39,011.67. (Mikhov Deel. ~[2, Exh. A-B; Daghighian Deel. ,r9, Exh. A.) 

7 "The verified time statements of the attorneys, as officers of the court, are entitled to 

8 credence in the absence of a clear indication the records are erroneous." (Horsford v. Board q{ 

9 Trustees q{Cal(fornia State University (2005) 132 Cal.App.4th 359, 396.) If the motion is 

10 supported by evidence, the opposing party must respond with specific evidence showing that the 

11 fees are unreasonable. (Premier Med. Mgmt. Sys. v. Cal(fornia Ins. Guarantee Ass 'n (2008) 163 

12 Cal.App.4th 550, 560-63.) The Court has discretion to reduce fees that result from inefficient or 

13 duplicative use of time. (Horcrlord at 395.) 

14 "The determination of what constitutes a reasonable fee generally 'begins with the 

15 'lodestar,' i.e., the number of hours reasonably expended multiplied by the reasonable hourly 

16 rate ... .'" "[T]he lodestar is the basic fee for comparable legal services in the community; it may 

17 be adjusted by the comi based on factors including, as relevant herein, ( 1) the novelty and 

18 difficulty of the questions involved, (2) the skill displayed in presenting them, (3) the extent to 

19 which the nature of the litigation precluded other employment by the attorneys, (4) the 

20 contingent nature of the fee award .... " (Graciano v. Robinson Ford Sales, Inc. (2006) 144 

21 Cal.App.4th 140, 154.) 

22 Knight Law Group 

23 Plaintiff requests $12,750 from the Knight Law Group LLP, (Mikhov Deel. ,r2; Exh. A). 

24 Plaintiff submits evidence of their hourly rates (Mikhov Deel. ,r,rt 7-23.) Given the evidence 

25 sl!bmitted by Plaintiff and the Court's experience in similar matters, the Comi finds a reasonable 
l\l 

0 
01 
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hourly rate for an attorney in Los Angeles with approximately 15 years of experience is $450/hr; 

2 approximately 10 years of experience is between $350/hr; approximately 5 years of experience is 

3 $225/hr. The Court finds that 5 hours at $450/hour ($2,250); 6 hours at $350/hour ($2,100), and 

4 10 hours at $225/hour ($2,250) is reasonable based on the billing entries submitted. Counsel's 

5 hours were reduced based on the duplication of efforts across Plaintiff's firms and excessive time 

6 spent reviewing Plaintiffs' documents. 

7 The Com1 awards the Knight Law Group $6,600 in reasonable attorney's fees. 

8 Hackler Daghighian Martino & Novak, P.C. 

9 Plaintiff requests $147,231.25 from the HDMN, (Daghighian Deel. i]9; Exh. A). Plaintiff 

10 submits evidence of their hourly rates (Daghighian Deel. iJiJ3-8.) Given the evidence submitted 

11 by Plaintiff and the Court's experience in similar matters. the Court finds that 150 hours at 

12 $450/hour ($67,500); .25 hours at $350/hour ($87.50), 200 hours at $250/hour ($50,000), and 

13 3.25 hours at $75/hour ($243.75) is reasonable based on the billing entries submitted. Counsel's 

14 hours were reduced based on the excessive time billed on the instant motion, block billing, time 

15 reviewing the file and duplication of billing entries (Daghighian Reply Deel i]4). 

16 The Court awards HDMN $117,831.25 in reasonable attorney's fees. 

17 Multiplier 

18 Plaintiff requests a multiplier based on the contingency nature of the case and the 

19 complexity of this case due to delays caused by Defendant. "The purpose of a fee enhancement, 

20 or so-called multiplier, for contingent risk is to bring the financial incentives for attorneys 

21 enforcing important constitutional rights ... into line with incentives they have to undertake 

22 claims for which they are paid on a fee-for-services basis." (Ketchum v. Moses (2001) 24 Cal. 

23 4th 1122, 1132.) The Court finds that an upward adjustment to the lodestar is not warranted in 

24 this action. This is a straight forward lemon law case. This case did not present any novel or 

25 difficult issues, especially for attorneys as experienced as plaintiff's counsel. There is no 
[\I 

(i:) 
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• 
evidence that plaintiffs counsel was precluded from taking other cases. A downward adjustment 

to the lodestar is not warranted either as Plaintiffs counsel took this case on a contingency. 

Except as otherwise expressly provided by statute, a prevailing party is entitled as a 

matter of right to recover costs in any action or proceeding." (CCP § 1032(b).) "Allowable 

costs shall be reasonably necessary to the conduct of the litigation rather than merely convenient 

or beneficial to its preparation." (CCP § 1033.5(c)(2).) "If the items appearing in a cost bill 

appear to be proper charges, the burden is on the party seeking to tax costs to show that they 

were not reasonable or necessary." (Ladas v. Cal(fornia State Auto. Assn. (1993) 19 Cal. App. 

4th 761, 774.) "On the other hand, if the items are properly objected to, they are put in issue and 

the burden of proof is on the party claiming them as costs." (Ibid) 

In opposition, Defendants do not object to any items in the Memorandum of Costs. 

Accordingly, the Court GRANTS $39,011.67 in Costs to Plaintiff as well. 

DATED: November28,20l8 ~ = Judge, Los Angeles Superior Court 
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