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CALIFORNIA LEGISLATURE—1981-82 REGULAR SESSION

¥ ASSEMBLY BILL No. 3560

Introduced by Assemblywoman Tanner

March 15, 1982

An act to add Section 1794 to, and to repeal Sections 1794
and 1794.2 of, the Civil Code, relating to warranties. -

LEGISLATIVE COUNSEL'S DIGEST

AB 3560, as introduced, Tanner. Warranties.

Existing provisions of the Song-Beverly Consumer
Warranty Act specify remedies for a willful breach of
consumer warranties including a right to recover 3 times
actual damages plus attorney’s fees.

This bill would provide that a buyer of consumer goods shall
have specified remedies for a failure to comply with warranty
or related obligations, including damages measured in
accordance with provisions of the Commercial Code, plus
attorney’s fees, and in certain cases if the failure to comply
was willful, in addition to actual damages a penalty not to
exceed 2 times actual damages.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no. '

The people of the State of California do enact as follows:

SECTION 1. Section 1794 of the Civil Code is
repealed.
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aetion brought under this seetior; he or she may be
aHewed by the eeurt to reeover a3 part of the judement
& sum egual to Hhe aggregate amount of eosts and
expenses {reluding atterney’s fees based on aetun] Hme

determined by the eeurt to have been
reasonebly ineurred by the plaintiff for or in conneetion
with the eommeneement and prosceution of sueh aetion-

SEC. 2. Section 1794 is added to the Civil Code, to
read:

1794. (a) Any buyer of consumer goods who is
damaged by a failure to comply with any obligation
under this chapter or under an implied or express
warranty or service contract may bring an action for the
recovery of damages and other legal and equitable relief.

(b) The measure of the buyer’s damages in an action
under this section shall be as follows:

- (1) Where the buyer has rightfully rejected or
justifiably revoked acceptance of the goods or has
exercised any right to cancel the sale, Sections 2711, 2712,
and 2713 of the Commercial Code shall apply.

 (2) Where the buyer has accepted the goods, Sections
2714 and 2715 of the Commercial Code shall apply, and
the measure of damages shall include the cost of repairs
necessary to make the goods conform.

(c) If the buyer establishes that the failure to comply
was willful, the judgment may include, in addition to the
amounts recovered under subdivision (a), a civil penalty
which shall not exceed two times the amount of actual
damages. This subdivision shall not apply in any class
action under Section 382 of the Code of Civil Procedure
or under Section 1781, or with respect to a claim based
solely on a breach of an implied warranty.

(d) If the-buyer prevails in an action under this
section, the buyer may be allowed by the court to recover
as part of the judgment a sum equal to the aggregate
amount of costs and expenses, including attorney’s fees
based on actual time expended, determined by the court
to have been reasonably incurred by the buyer in
connection with the commencement and prosecution of
such action, unless the court in its discretion determines

FCA MJN 4

]

" LEGISLATIVE INTENT SERVICE

(800) 666-1917

o'y
»
...-’



1
2

3

4

5

6

™ 7
8

9

10

11

12

gt

—3— AB 3560

that such an award of attorney’s fees would be
inappropriate.
SEC. 3. Section 1794.2 of the Civil Code is repealed.
37042 qlhepreﬂsmﬁefSeeheﬁHQ!&u%her-ﬁmgt-he
ef%hfeeﬁmestheaﬁe&ﬁtefthebayer—s&e’eua}
d&m&gesshaﬁﬁetapplyteerﬂaefefthefeﬁem-ﬁg
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Assembly Bill No. 3560

CHAPTER 385

An act to add Section 1794 to, and to repeal Sections 1794 and

1794.2 of, the Civil Code, relating to warranties.

[Approved by Governor July 4, 1982. Filed with
Secretary of State July 4, 1962.]

LEGISLATIVE COUNSEL’'S DIGEST

AB 3560, Tanner. Warranties.

Existing provisions of the Song-Beverly Consumer Warranty Act
specify remedies for a willful breach of consumer warranties
including a right to recover 3 times actual damages plus attorney’s
fees.

specified remedies for a failure to comply with warranty or related
obligations, including damages measured in accordance with
provisions of the Commercial Code, plus attorney’s fees, and in
certain cases if the failure to comply was willful, in addition to actual

‘damages a penalty not to exceed 2 times actual damages.

The people of the Staté of California do enact as follows:

SECTION 1. Section 1794 of the Civil Code is repealed.

SEC. 2. Section 1794 is added to the Civil Code, to read:

1794. (a) Any buyer of consumer goods who is damaged by a
failure to comply with any obligation under this chapter or under an

" implied or express warranty or service contract may bring an action

for the recovery of damages and other legal and equitable relief. -

(b) The measure of the buyer’s damages in an action under this
section shall be as follows: ,

(1) Where the buyer has rightfully rejected or justifiably revoked
acceptance of the goods or has exercised any right to cancel the sale,
Sections 2711, 2712, and 2713 of the Commercial Code shall apply.

(2) Where the buyer has accepted the goods, Sections 2714 and

" 9715 of the Commercial Code shall apply, and the measure of

damages shall include the cost of repairs necessary to make the goods
conform. _ :

(c) If the buyer establishes that the failure to comply was willful,
the judgment may include, in addition to the amounts recovered
under subdivision (a), a civil penalty which shall not exceed two
times the amount of actual damages. This subdivision shall not apply
in any class action under Section 382 of the Code of Civil Procedure
or under Section 1781, or with respect to a claim based solely on a
breach of an implied warranty.

(d) If the buyer prevails in an action under this section, the buyer

97 50
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Ch. 385 —_o

may be allowed by the court to recover as part of the judgment a sum
equal to the aggregate amount of costs and expenses, including
attorney’s fees based on actual time expended, determined by the
court to have been reasonably incurred by the buyer in connection
with the commencement and prosecution of such action, unless the
court in its discretion determines that such an award of attorney’s
fees would be inappropriate.
SEC. 3. Section 1794.2 of the Civil Code is repealed.
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KELLER & STALLARD
VOLUME 2 P. 0. BOX 1817

WO
CALIFORNIA LEGISLATURE ODLAND, CA 95605
AT SACRAMENTO

1981-82 REGULAR SESSION
1981-82 FIRST EXTRAORDINARY SESSION

—

ASSEMBLY" FINAL HISTORY

SYNOPSIS OF
ASSEMBLY BILLS, CONSTITUTIONAL AMENDMENTS, CONCURRENT, .
JOINT, AND HOUSE RESOLUTIONS

Assembly Convenea December 1, 1980

Recessed December 2, 1980 Reconvened January 5, 1981
Recessed April 9, 1981 : Reconvened April 20, 1981
Recessed July 7, 1981 Reconvened July 10, 1981
Recessed July 10, 1981 Reconvened August 10, 1981
Recessed September 15, 1981 Reconvened January 4, 1982
Recessed April 1, 1982 Reconvened April 12, 1982

Recessed June 30, 1982 Reconvened August 2, 1982
: Adjourned September 1, 1982
Adjourned Sine Die November 30, 1982

Legislative Days 248
HON. WILLIE L. BROWN, JR.
Speaker
'HON. LEO T. McCARTHY HON. TOM BANE
Speaker pro Tempore Assistant Speaker pro Tempore
HON. MIKE ROOS HON, ROBERT W. NAYLOR . -
Majority Floor Lleader - Minority Floor Lleader

Compiled Under the Direction of .
JAMES D. DRISCOLL
Chief Clerk

GUNVOR ENGLE
History Clerk -

LIS -2 FCA MJN 8

(800) 666-1917

" LEGISLATIVE INTENT SERVICE

]
o'/
%




1981-82 REGULAR SESSION 2191

A.B. No. 3559—Thurman.
An act to add Section 5408.5 to the Business and Professions Code, relating to
outdoor advertising.

1982
Mar. 15—Read first time. To gerint.
Mar. 16—From printer. May heard in committee April 15.
Mar. 25—Referred to Com. on B. & P.
April 27—From committee chairman, with author’s amendments: Amend, and
re-refer to Com. on B. & P. Read second time and amended.
eril 98 -Re-referred to Com. on B. & P.
ay 20—Joint Rule 61 suspended. From committee: Do pass. To Consent
Calendar. (May 4.) ‘
May 24—Read second time. To Consent Calendar.
May 28_11{1%5% )third time, passed, and to Senate. (Ayes 69. Noes 0. Page
une 1—In Senate. Read first time. To Com. on RLS. for assignment.
une 2—Referred to Com. on TRANS.
une 9—From committee chairman, with author’s amendments: Amend, and
. re-refer to committee. Read second time, amended, and re-referred
to Com. on . :
Aug. 5—From committee: Do pass. (Ayes 6. Noes 0.)
Aug. 9—Read second time. To third reading. .
Aug. 17——R;;6d6 §hird time, passed, and to Assembly. (Ayes 37. Noes 0. Page
1 X
Aug. 18—In Assemblg. Concurrence in Senate amendments pending.
Ordered to: g;cial Consent Calendar.
Aug. 23—Senate amendments concurred in. To enrollment. (Ayes 78. Noes 0.
Page 17507.)
Aug. 26—Enrolled and to the Governor at 5 p.m.
Sept. 7—Approved by the Governor. :
Sept. 8—Chaptered by Secretary of State—Chapter 771, Statutes of 1982.

A.B. No. 3560—Tanner.

An act to add Section 1794 to, and to repeal Sections 1794 and 1794.2 of, the Civil

Code, relating to warranties.

Mar.

15—Read first time. To Erint.

16—From printer. May be heard in committee April 15.

30—Referred to Com. on C.P. & TM..

98 From committee: Do pass. To Consent Calendar. (April 27.)

29 Read second time. To Consent Calendar. .
6—{1;;9(12 )third time, passed, and to Senate. (Ayes 66. Noes 0. Page
6—In Senate. Read first time. To Com. on RLS. for assignment.
13—Referred to Com. on JUD.

16—From committee: Do pass. To Consent Calendar.

17—Read second time. To Consent Calendar.

21——Re38<}12 §Mrd time, passed, and to Assembly. (Ayes 32. Noes 0. Page

11182.
21—In Assembly. To enroliment.
29 Fnrolled and to the Governor at 4 p.m.

4——Agproved by Governor.
4—Chaptered by Secretary of State—Chapter 385, Statutes of 1982.
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ASSEMBLY COMMITTEE ON CONSUMER AB 3560
PROTECTION AND TOXIC MATERIALS
HEARING DATE:

ASSEMBLYWOMAN SALLY TANNER, CHAIRWOMAN
April 27, 1982
AB 3560 (Tanner), as introduced March 15, 1982

SUBJECT:
Consumer warranties: consolidation of buyer's remedies.
DIGEST:

Existing state and federal laws provide buyers of consumer goods with
legal remedies for breach of an express or implied warranty and for
violations of consumer warranty laws. These laws permit a buyer to
recover actual damages, equitable relief, legal costs (1nclud1ng
attorney's fees) and in some cases, treble damages.

This bill would consolidate all of these existing buyer s remedies
and incorporate them into a single, rewritten provision of California's
Song-Beverly Consumer Warranty Act.

FISCAL EFFECT:

This is not a fiscal bill.

STAFF COMMENTS :

1. A buyer's remedies for willful (intentional) and non-willful
(negligent) breaches of warranty or violations of warranty law
are found in cCalifornia's Song-Beverly Act, the California
Commercial Code, state general contract laws, and the federal
Magnuson~Moss Consumer Warranty Act.

2. This bill is sponsored by the Department of Consumer Affairs.
The sponsor states that because the buyer's rights are located in
different statutes, buyers and sellers are both often unaware
they even exist. Legal enforcement can also be difficult and
confusing.

The sponsor states that consolidating all of these remedies in

"O'I
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a single state law will make them more accessible to all of the par-

ties to a consumer transaction and thereby foster less misunder-
standing and more voluntary resolution of disputes.

3. This bill would not create any new buyer remedies which do not
already exist. The bill does, however, clarify one aspect of
California's Commercial Code by specifically including the cost

of repairs which are necessary to make goods conform to the warranty

where the buyer has accepted non-conforming goods.
PREPARED BY: AB 3560

Jay DeFuria
April 26, 1982

LIS -3 FCA MJN 10



SENATE COMMITTEE ON JUDICIARY

1981-82 Regular Session

AB 3560 (Tanner) A
As introduced B
Civil Code
RT 3
5
CONSUMER WARRANTIES 6
-REMEDIES- 0
HISTORY
Source: Dept. of Consumer Affairs
Prior Legislation: None g
i
Support: Unknown §
Opposition: No Known §
Assembly floor vote: Ayes 66 - Noes 0. "
O
KEY ISSUE E
L
SHOULD EXISTING REMEDIES FOR THE ENFORCEMENT OF A 2
CONSUMER WARRANTY BE RECODIFIED IN A SINGLE SECTION Of
THE SONG-BEVERLY CONSUMER WARRANTY ACT? =
z
PURPOSE r
|_
Under existing law remedies for breach of a consumer <
warranty are found in the Commercial Code, general g
contract law, and the federal Magnuson-Moss Act, as
well as in the Song-Beverly Consumer Warranty Act. NoO
single provision of law states all of these remediesy
‘.“‘
This bill would repeal and reenact the remedies ‘:::
provision of the Song-Beverly Act so as to state all o

existing remedies for the breach of a consumer

warranty.

The bill would neither add to nor subtract

from remedies under existing law.

LIS -4

(More)
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AB 3560 (Tanner)
Page 2

The purpose of the bill is to provide a single section
which judges and attorneys may consult in order to
find the existing remedies for a breach of a consumer
warranty.

COMMENT

1. WNeed for bill

Plaintiffs point out that provisions regarding the
enforcement of promises contained in warranties
are presently to be found in four separate areas
of the codes. The Commercial Code contains
provisions with respect to any warranty, whether
or not the buyer of the goods in question is a
consumer., The Song-Beverly Act contains
provisions applicable only to warranties receive
by consumers. The federal Magnuson-Moss Act
contains similar but not identical provisions to
those in Song-Beverly. And, in addition, there
are other applicable provisions in those Civil
Code sections relating to general contract law.

As a result of this dispersion, and a lack of
cross-referencing, both litigants and judges hav
had difficulty in determining exactly what
remedies were available to plaintiffs in breach
warranty cases.

LeGISLARYVE fRTENT SERVICE ~ “(800) 666-1917

2. Benefit to warrantors

The clarification of available remedies would be::O“
of benefit mainly to the recipient of a warranty®igs
The bill also contains, however, provisions of LH
benefit to the issuer of the warranty.

(More)

FCA MJN 12
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AB 3560 (Tanner)

Page 3

First, under the existing language in

Song-Beverly, there are no limits on the kind or

extent of damages that may be awarded except those

which an individual judge may impose. This bill

would adopt the contract measure of damages, as

provided in Commercial Code Sections 2711 through

2715, for awards under Song-Beverly.

Second, the bill would clarify language in

Song-Beverly to make it explicit that courts would

have discretion not to award attorney's fees ]

whenever such an award would be inappropriate. -
g
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SENATE COMMITTEE ON JUDICIARY

BACKGROUND INFORMATION

_ A8 35ke %

L)
1. Source %

(a) What group, organization, governmental agency, or other
person, if any, requested the introduction of the bill?
Please list the requestor's telephone number or, if

uniéﬁllable, his address. éfczgik&znbar7€&%§;£4>/ o
321~ ?2— : /ﬂfrjﬁm Moare | Richard ELlred e 7

(b) Which groups, organlzatlons, or governmental agencies have
contacted you in support of, or in opposition to, your

bill?

212 .
3
©
3
(c) If a similar bill has been introduced at a previous session .g‘
of the Legislature, what was its number and the year of =)

its introduction?
AB 2324 (Fertor) - 1950 y
&
L
n
|_
2. Purpose &
' [
. z
What problem or deficiency under existing law does the bill 0
>
=
<
-

seek to remedy? .-
' CORLALPIL ) RUST VU
macé/%zcceuj% Loty e
yidliron 4137 G fi ”’Q%ZW altfty
sl mﬁ’ P ;@’%M o fo it i R AT

4£Z¢%¢$6%é¢h¢ :
If y haézfaﬁ%‘%ﬁrtﬁgﬂkbackgrgéﬂéik/ ormaflon materfal relatin 9, Bami

to e bill, please enclose a py of it or state where the 1nform-yM2Jzn2ﬁ
ation or material is available. “

P e
Al LEClar it -

PLEASE COMPLETE THIS FORM AND RETURN IT TO THE SENATE COMMITTEE ON
JUDICIARY, ROOM 2187 AS SOON AS POSSIBLE. THE COMMITTEE STAFF
CANNOT SET THE BILL FOR A HEARING UNTIL THIS FORM HAS BEEN RETURNED.

LIS -5 FCA MJN 14 5¢-\



STATE OF CA

LFORNIA—STATE AND CONSUMER SERVICES AGENCY

EDMUND G. BROWN JR., Governor

Cn

Gnsumer
QfFairs

1020 N STREET, SACRAMENTO, CALIFORNIA 95814
(916) 445-5126

EXPLANATION AND ANALYSIS OF

AB 3560 (Tanner)

(800) 666-1917

A Consumer Law "Housekeeping" Bill

On Buyer Remedies for Breach of Warranty

" LEGISLATIVE INTENT SERVICE
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AB 3560 (Tanner) is sponsored by the Department of Consumer
Affairs.

This bill is essentially a consumer law "housekeeping" bill
whose function is to make our consumer warranty law more coherent,

rational, understandable and effective.

The bill does not add to the law any substantive legal obli-

gation that is not already present in one or more of our consumer

warranty statutes.

The bill's purpose and function is to consolidate and restate
in a single section of the Song-Beverly Consumer Warranty Act
the remedies now available to buyers under the Song-Beverly Act
and other California and federal laws.

This bill strives to make the song-Beverly Act more coherent,
rational and intelligible. Both those who extend consumer product
warranties, and those who receive them, have a vital interest in
the coherence, rationality and intelligibility of the law.

Explanation of Warranty Remedies Provision

Civil Code §§ 1794 and 1794.2, part of the Song-Beverly Act,
express the basic rules on buyer remedies:

1794. Any buyer of consumer goods injured by a
willful violation of the provisions of this chapter
or a willful violation of the implied or express
warranty or service contract may bring an action
for the recovery of three times the amount of
actual damages and other legal and equitable relief,
and, if the buyer prevails in any action brought
under this section, he or she may be allowed by the
court to recover as part of the judgment a sum equal

502

FCA MJN 16

]

w
oL ’0:'

" LEGISLATIVE INTENT SERVICE

(800) 666-1917



to the aggregate amount of costs and expenses (includ-
ing attorney's fees based on actual time expended)
determined by the court to have been reasonably
incurred by the plaintiff for or in connection with
the commencement and prosecution of such action.

1794.2. The provision of Section 1794 authorizing
the recovery of three times the amount of the buyer's
actual damages shall not apply to either of the
following:

(a) A cause of action commenced or maintained
pursuant to Section 382 of the Code of Civil Procedure
or pursuant to Section 1781 of this code.

(b) A judgment based solely on a breach of the
implied warranty of merchantability, or, where
present, the implied warranty of fitness.

AB 3,é;)o would consolidate §§ 1794 and 1794.2 and would enact

a new § 1794 which would provide as follows:

1794. (a) Any buyer of consumer goods who is
damaged by a failure to comply with any obligation
under this chapter or under an implied or express
warranty or service contract may bring an action
for the recovery of damages and other legal and
equitable relief.

(b) The measure of the buyer's damages in an
action under this section shall be as follows:

(1) Where the buyer has rightfully rejected
or justificably revoked acceptance of the goods or
has exercised any right to cancel the sale, Sections
2711, 2712 and 2713 of the Commercial Code shall apply.

(2) Where the buyer has accepted the goods,
Sections 2714 and 2715 of the Commercial Code shall
apply, and the measure of damages shall include the
cost of repairs necessary to make the goods conform.

(c) If the buyer establishes that the failure to
comply was willful, the judgment may include, in
addition to the amounts recovered under subdivision
(a), a civil penalty which shall not exceed two
times the amount of actual damages. This subdivision
shall not apply in any class action under Section 382

h
e
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of the Code of Civil Procedure or Section 1781 of
this code, or with respect to a claim based solely
on a breach of an implied warranty.

(d) If the buyer prevails in an action under this
section, the buyer may be allowed by the court to
recover as part of the judgment a sum equal to the
aggregate amount of costs and expenses, including
attorney's fees based on actual time expended,
determined by the court to have been reasonably
incurred by the buyer in connection with the commence-
ment and prosecution of such action, unless the court
in its discretion determines that such an award of
attorney's fees would be inappropriate.

The purpose and effect of revised § 1794 is to provide a
clear statement, in a single section of the Song-Beverly Act, of
the buyer's basic remedies for breach of warranty and violation of
the Act.

As the accompanying chart illustrates, the bill does not
confer any remedy that buyers do not already enjoy -- whether under
the federal Magnuson-Moss Consumer Warranty Act, the California
Commercial Code, the general contract law of California, or the
Song-Beverly Act.

The bill does restate and consolidate these remedies at a
single location within the Song-Beverly Act, thus making them
more accessible to all of the participants in retail sale trans-
actions, including manufacturers, distributors, retailers,

consumers, attorneys, others who advise consumers, and judges,

(800) 666-1917
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including particularly Small Claims Court judges and court personnel.

The bill is not intended to foster more litigation over
consumer warranties, and the Department of Consumer Affairs does

not believe it will have that effect. Indeed, there is now no great

FCA MJN 18



abundance of litigation under the Song-Beverly Act, either at the
trial or appellate level. To the best of our knowledge, there is
" not a single reported appellate decision under the Song-Beverly
Act, despite the fact that it has been on the books for about ten
years.

We believe that the effect of this bill will be to foster the
voluntary resolution of disputes by better defining the conse-
quences to both parties if a resolution is not achieved. We believe
that a greater degree of certainty in remedies that are available
to the buyer will help resolve problems in a fair and egquitable
way, and will also reduce the chancé of litigation. It is where
the law and its consequences are uncertain that real problems are
either not resolved, or that expensive litigation ensues.

At the hearings before the Assembly Committee on Labor,
Employment and Consumer Affairs at San Diego in December, 1979, in
which the Committee invited comment on new and used car automobile
sale problems, a variety of witnesses testified to the inadequacy
of our present laws. There was widespread agreement among those
testifying that our present consumer warranty laws do not provide
remedies that are adequate.

As the accompanying chart shows, however, the range of available
legal remedies is gquite broad. Yet, because they are spread among
many different statutes, they are not reasonably accessible to
buyers and their attorneys. A good example is the provision that
motivated this amendment. While the Magnuson-Moss Act grants

courts the power to assess actual damages and reasonable attorney's

5. A f
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fees upon a finding of a breach of warranty that is not willful,
the Song-Beverly Act requires a finding of "willfulness" before an
an award of attorney's fees-can be made. The amendment to the
.remedy section originated in a complaint from a buyer who had pre-
vailed in a suit but was not awarded a reasonable attorey's fee
because the judge felt that the court did not have the power to
make such an award unless the court could properly find that the
breach of warranty was "willful”.

Under present law, therefore, buyers would be well advised
to proceed under both the federal Magnuson-Moss Consumer Warranty
Act as well as the California Song-Beverly Warranty Act, taking

their chances with each. But these elements of chance and "game"

(800) 666-1917

are unacceptable as a matter of public policy, we believe. Whether
a particular buyer is treated justly depends less on the actual

merits of his or her case than on the sophistication of his or her
lawyer. Since our consumer warranty laws must be relatively self-

executing in order to be successful, we find it difficult to

accept uncertainties of this kind.

warrantors too have a vital interest in achieving a reasonable

degree of certainty in remedies. Now, the provision on damages

" LEGISLATIVE INTENT SERVICE

)
%

in the Song-Beverly Act is open-ended. There are no limits on

"'I

the kind or extent of damages that may be awarded, except those

which an individual judge may impose. That too is a degree of
uncertainty that we find difficult to accept. The uncertainty can
cut both ways for all parties to a consumer warranty transaction,

since the uncertainty will make it difficult to assess the risks

s
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of trial and will result in settlements that will depend on
factors other than the real'meiits of the case.

As a result of the amendment proposed by the Association of
California Insurance Companies, which we have accepted, the contract
measure of damages, as set forth in §§ 2711-2715 of the California
Commercial Code, would apply in all actions under the Song-Beverly
Act. And to resolve a major unresolved guestion under the
California Commercial Code, the bill explicitly states that the
buyer's damages may include the necessary costs of repairs.

By cross-referencing to and incorporating the Commercial Code

provisions on buyer remedies, the bill also brings into play the

(800) 666-1917

thousands of court decisions under the Commercial Code, and its
predecessors, that have articulated principles of construction and
application to the wide range of circumstances and situations that
have been presented to-the courts in the past. This too will

enhance the degree of certainty of result to the benefit of

everyone.

From an industry standpoint, the bill is also deserving of

support, because of its inclusion of the federal Magnuson-Moss

" LEGISLATIVE INTENT SERVICE

Act's language giving the courts explicit discretion not to award

N
reasonable attorney's fees. While the present text of § 1794 also :E&
confers that power, the Magnuson-Moss Act's language is more k
explicit. Tracking the Magnuson-Moss Act's language will also help
eliminate confusion on other points. Unless there is a good policy
reason to the contrary, we feel that when both federal and |

" o 503
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California statutes address the same issue in the same way, identical
statutory language should be imployed.

As we have explained above, the bill would include within the
remedies langﬁage of the Song-Beverly Act an explicit right to
recover actual damages (not treble damages) for an ordinary, non-
willful breach of warranty, as well as reasonable attorney's fees.
As we explained, these remedies are already conferred by the federal
Magnuson-Moss Act, but we believe that we should not force consumers
to utilize a federal law to enforce their rights in "garden variety"
warranty disputes. There is also an industry interest in this
particular change, which we would like to explain. Conferring
Song-Beverly jurisdiction to resolve disputes in favor or the

consumer without a finding of willfulness will also benefit warran-

tors. Now, in order to proceed under the Song-Beverly Act, consumers
and their attorneys must search for proof of "willfulness”. Just

as a requirement of a finding of fault in divorce cases added to

the bitterness and complexity of divorces as well as the length of
trials and other personal and social costs, we feel that denying
relief without a finding of willfulness tends to force consumers

and their attorneys to pursue a less constructive approach to
dispute resolution, focusing less on the merits of the problem

than on the motivations of the parties. The focus instead ought

to be on peaceable dispute resolution, including especially the

actual merits of the claim, including the questions of whether
~ there was a defect and whether the defect was covered by the

warranty. (0Of course, where there is a "willful® breach of

3¢9
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warranty, the courts should have the same power that they presently
have to award penalty damages.)

This bill has been carefully developed. It will improve
our law. It will make it more coherent, rational and understandable.
It will promote voluntary compliance and will help promote the
voluntary settlement of disputes.

We urge your support.

Thank you.

RAE:vcC
(3/30/82)
Attachment
(1) Buyer's Remedies Under
California and Federal
Consumer Warranty Law

SR\ 0
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STATE OF CALIFORNIA—STATE AND CONSUMER SERVICES AGENCY

EDMUND G. BROWN JR., Governor

DEPARTMENT OF .
‘onsumer 1020 N STREET, SACRAMENTO, CALIFORNIA 95814
AFFQITS.

June 3, 1982

Honorable Omer Rains
Chairman

Senate Judiciary Committee
State Capitol, Room 2032
Sacramento, CA 95814

Dear Senator Rains:

The Department of Consumer Affairs is sponsoring AB 3560
(Tanner), legislation which would amend the Song-Beverly Consumer
Warranty Act to provide purchasers of consumer goods with coherent,
understandable remedies for violations of California's warranty
‘laws. AB 3560 is scheduled to be heard in your committee on
June 15th at 1:30 p.m.

This bill is essentially a consumer law "housekeeping" bill
which does not add to existing law any substantive legal obliga-
tion that is not already present in consumer warranty statutes.

The bill's purpose and function is to consolidate and restate
in a single location in the Song-Beverly Act the remedies now
available under the Act and the federal Magnuson-Moss Consumer
Warranty Act, the California Commercial Code, and the general con-
tract law of California. The range of available legal remedies
is broad, yet because they are spread among many different statutes,
they are not reasonably accessible.

Specifically, AB 3560 would consolidate Sections 1794 and
1794.2 of the Civil Code and would enact a new Section 1794 to pro-
vide a clear statement of buyers' basic remedies for breach of
warranty and violation of the Song-Beverly Act.

We believe the effect of this bill will be to foster the
voluntary resolution of disputes by better defining the consequences
to both parties if a resolution is not achieved. It is where the
law and its consequences are uncertain that real problems are not
resolved or that expensive litigation ensues.

The bill would include within the remedy language an explicit
right to recover actual damages for an ordinary, non-willful breach
of warranty, as well as reasonable attorney's fees. These remedies
are already conferred by federal law. Conferring Song-Beverly
jurisdiction to resolve disputes without finding of willfulness
will benefit warrantors as well as consumers. Currently, in order
to proceed, consumers and their attorneys must search for proof
of "willfulness,” focusing less on a constructive approach to

dispute resolution than on the motivations of the parties. jﬁgllzz
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Honorable Omer Rains
Page two

This bill has been carefully developed and will improve our
law by promoting voluntary compliance and voluntary settlement of
disputes.

Included with this letter is a more comprehensive analysié
of AB 3560. Should you wish further information, please contact
our Legislative Unit at 322-4292.

cc: Members, Senate Judiciary Committee
Assemblywoman Sally Tanner

5¢-1%
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CONSENT

SENATE Bi11 No.: AB 3560 Amended: Original
DEMOCRATIC CAUCUS | uther:  Tamner (D)

Vote Required: Majority

SENATOR PAUL B. CARPENTER

Chairman Assembly Floor Vote: 66-0

SUBJECT: Warranties

POLICY COMMITTEE: Judiciary

AYES: (6) Petris, Presley, Sieroty, Watson, Davis, Rains

“NOES: (0)

SUMMARY OF LEGISLATION:

Existing provisions of the Song-Beverly Consumer Warranty Act specify remedies for
a willful breach of consumer warranties including a right to recover 3 times ac-
tual damages plus attorney's fees.

(800) 666-1917

This bill would provide that a buyer of consumer goods shall have specified reme-
dies for a failure to comply with warranty or related obligations, including dam-
ages measured in accordance with provisions of the Commercial Code, plus attorney's
fees, and in certain cases if the failure to comply was willful, in addition to
actual damages a penalty not to exceed 2 times actual damages.

FISCAL EFFECT: None

PROPONENTS: (Verified by author 6-16-82)

Department of Consumer Affairs (sponsor)

" LEGISLATIVE INTENT SERVICE

OPPONENTS:
ARGUMENTS IN SUPPORT: N
st
Proponents point out that provisions regarding the enforcement of promises con- ;::
L

tained in warranties are presently to be found in 4 separate areas of the codes.
The Commercial Code contains provisions with respect to any warranty, whether or
not the buyer of the goods in question is a consumer. The Song-Beverly Act con-
tains provisions applicable only to warranties received by consumers. The federal
Magnuson-Moss Act contains similar but not identical provisions to those in
Song-Beverly. And, in addition, there are other applicable provisions in those
Civil Code sections relating to general contract law.

CONTINUED

LIS -6 FCA MJN 27



AB 3560
Page 2

ARGUMENTS IN SUPPORT, Continued:

As a result of this dispersion, and a lack of cross-referencing, both Titigants
and judges have had difficulty in determining exactly what remedies were avail-
able to plaintiffs in breach of warranty cases.

The clarification of available remedies would be of benefit mainly to the recip-
ient of a warranty. The bill also contains, however, provisions of benefit to
the issuer of the warranty.

First, under the existing language in Song-Beverly, there are no limits on the
kind or extent of damages that may be awarded except those which an individual
judge may impose. This bill would adopt the contract measure of damages, as pro-
vided in Commercial Code Sections 2711 through 2715, for awards under Song-
Beverly.

Second, the bi11l would clarify language in Song- Bever]y to make it explicit that
courts would have discretion not to award attorney's fees whenever such an award
would be inappropriate.

CK:ga 6-16-82
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SENATE REPUBLICAN CAUCUS
SENATOR KENNETH L. MADDY, Chairman

POSITIONS:

BILL NUMBER: AB 3560

Source: Department of Consumer Affairs

AUTHOR: Tanner

AMENDED COPY: Orig.
Majority Vote
CONSENT CALENDAR

Committee Votes: Senate Floor Vote:

€T TDICTAFY
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AssmnMylHoorvme:66_0/p_ 12892 5-6-82
DIGEST -

This bill, relating to existing remedies for the enforcement of a
conszumer warranty, repeals and reenacts the remedies provisions of
the Song-Beverly Act so as to state all existing remedies. The

bill does not add or subtract from remedies under current law,
but rather consolidates all remedies.

~ FISCAL EFFECT: Appropriation, no. Fiscal Committee, no. Local, no.

COMMENTS

Under existing law remedies for breach of a consumer warranty are
found in the Commercial Code, general contract law, and the federal
Magnuson-Moss Act, as well as in the Song-Beverly Consumer Warranty
Act. No single provision of law states all of these remedies.

Plaintiffs point out that provisions regarding the enforcement of
promises contained in warranties are presently to be found in four
separate areas of the codes. The Commercial Code contains provi-
sions with respect to any warranty, whether or not the buyer of

the goods in question is a consumer. The Song-Beverly Act contains
provisions applicable only to warranties received by consumers.

The federal Magnuson-Moss Act contains similar but not identical
provisions to those in Song-Beverly. 2nd, in addition, there are

other applicable provisions in those Civil Code sections relating
to general contract law.

-Next Page -
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ANALYSIS CONTINUED: - PAGE: 2 BILL NUMBER: AB 3560

As a result of this dispersion, and a lack of cross-referencing,
both litigants and judges have had difficulty in determining exactly

what remedies were available to plaintiffs in breach of warranty
cases.

According to the Senate Judiciary Committee analysis, the clarifica-
tion of available remedies would be of benefit mainly to the

recipient of a warranty. The bill also contains, however, provisions
of benefit to the issuer of the warranty.

First, under the existing language in Song-—-Beverly, there are no
limits on the kind or extent of damages that may be awarded except
those which an individual judge may impose. This bill would adopt
the contract measure of damages, as provided in Commercial Code
Sections 2711 through 2715, for awards under Song-Beverly.

Second, the bill would clarify language in Song-Beverly to make it

explicit that courts would have discretion not to award attorney's
fees whenever such an award would be inappropriate.

6/17/82:mh
§

FCA MJN 30

"
a'h's

" LEGISLATIVE INTENT SERVICE

(800) 666-1917

o/
" )
e ?



MEMBERS MARTHA VALDES
x.

DCN SEBASTIANI. Vice Chairman SENIOR CONSULTANT
BYRON SHER JAY J. DeFURIA

oot CALIFORNIA LEGISLATURE anoanET 1 wam

DAVID ELDER ASSOCIATE CONSULTANT

EATHE WRGHT ASSEMBLY COMMITTEE ComaTTEe SEoRETA
on

CONSUMER PROTECTION AND
TOXIC MATERIALS

ROOM 4146 STATE CAPITOL
(916) 445-0991

CHAIRWOMAN

SALLY TANNER
June 29, 1982

Honorable Edmund G. Brown, Jr.
Governor of California

State Capitol

Sacramento, California

Dear Governor Brown:

Re: AB 3560: Warranties on consumer goods -
consolidation of buyer's legal remedies

Assembly Bill 3560 has been passed by the Legislature
and is before you for your approval and signature.

Under existing law, a buyer's remedies for breach of
a consumer warranty are found in the Commercial Code, general
contract law, and the federal Magnuson-Moss Act, as well as the
Song-Beverly Consumer Warranty Act. Because these remedies are
spread throughout several different statutes without cross-
referencing, both the parties to a consumer transaction, as
well as our judges have difficulty in ascertaining what remedies
are available to the buyer for a breach of warranty.

A.B. 3560 would amend California‘'s Song-Beverly
Act to incorporate all of the buyer's legal remedies for
breach of warranty into a single, comprehensive provision.
The bill would also adopt the Commercial Code's contract
measure of damages, including necessary costs of repairs,
for awards under the Song-Beverly Act. Finally, the bill
would clarify that a judge's discretion to award attorney's
fees to a prevailing buyer also includes the discretion not
to award such fees when such an award would be inappropriate.

LS -8 FCA MJN 31
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Honorable Edmund G. Brown, Jr. Page Two

A.B. 3560 was introduced at the request of the
Department of Consumer Affairs which supports its enactment.
The bill would not create or delete any of the buyer's current
legal remedies for breach of warranty, but rather make them
‘more accessible to everyone. The bill has received no opposition.

I respectfully request your approval and signature.

ST:mlv
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ASSEMBLY COMMITTEE ON CONSUMER AB 3560
PROTECTION AND TOXIC MATERIALS

HEARING DATE:

ASSEMBLYWOMAN SALLY TANNER, CHAIRWOMAN
April 27, 1982
AB 3560 (Tanner), as introduced March 15, 1982

SUBJECT:
Consumer warranties: consolidation of buyer's remedies.
DIGEST:

Existing state and federal laws provide buyers of consumer goods with
legal remedies for breach of an express or implied warranty and for
violations of consumer warranty laws. These laws permit a buyer to
recover actual damages, equitable relief, legal costs (1nclud1ng
attorney's fees) and in some cases, treble damages.

This bill would consolidate all of these existing buyer's remedies
and incorporate them into a single, rewritten provision of California's
Song-Beverly Consumer Warranty Act.

FISCAL EFFECT:

This is not a fiscal bill.

STAFF COMMENTS :

l. A buyer's remedies for willful (intentional) and non-willful
(negligent) breaches of warranty or violations of warranty law
are found in California's Song-Beverly Act, the California
Commercial Code, state general contract laws, and the federal
Magnuson-Moss Consumer Warranty Act.

2. This bill is sponsored by the Department of Consumer Affairs.
The sponsor states that because the buyer's rights are located in
different statutes, buyers and sellers are both often unaware

they even exist. Legal enforcement can also be difficult and Y
confusing. tat
. ...

The sponsor states that consolidating all of these remedies in
a single state law will make them more accessible to all of the par-
ties to a consumer transaction and thereby foster less misunder-
standing and more voluntary resolution of disputes.

3. This bill would not create any new buyer remedies which do not
already exist. The bill does, however, clarify one aspect of
California's Commercial Code by specifically including the cost
of repairs which are necessary to make goods conform to the warranty
where the buyer has accepted non-conforming goods.

PREPARED BY: AB 3560

Jay DeFuria ~

April 26, 1982 A:’;
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SENATE COMMITTEE ON JUDICIARY 1981-82 Regular Session

AB 3560 (Tanner)

As introduced
Civil Code
RT
CONSUMER WARRANTIES
-REMEDIES-
HISTORY
Source: Dept. of Consumer Affairs
N~
Prior Legislation: None §
©
Support: Unknown 3
<)
Opposition: No Known 8
Assembly floor vote: Ayes 66 - Noes 0. "
O
KEY ISSUE 2
L
SHOULD EXISTING REMEDIES FOR THE ENFORCEMENT OF A 2
CONSUMER WARRANTY BE RECODIFIED IN A SINGLE SECTION )
THE SONG-BEVERLY CONSUMER WARRANTY ACT? E
PURPOSE ~
|_
Under existing law remedies for breach of a consumer %
warranty are found in the Commercial Code, general o)
contract law, and the federal Magnuson-Moss Act, as w
well as in the Song-Beverly Consumer Warranty Act. No
single provision of law states all of these remedies.:'::‘
ot
This bill would repeal and reenact the remedies ‘:.::
provision of the Song-Beverly Act so as to state all
existing remedies for the breach of a consumer
warranty. The bill would neither add to nor subtract
from remedies under existing law.
(More)
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AB 3560 (Tanner)
Page 2

The purpose of the bill is to provide a single section
which judges and attorneys may consult in order to
find the existing remedies for a breach of a consumer
warranty.

et

COMMENT
1. Need for bill

Plaintiffs point out that provisions regarding the
enforcement of promises contained in warranties
are presently to be found in four separate areas
of the codes. The Commercial Code contains
provisions with respect to any warranty, whether
or not the buyer of the goods in question is a
consumer. The Song-Beverly Act contains
provisions applicable only to warranties received
by consumers. The federal Magnuson-Moss Act
contains similar but not identical provisions to
those in Song-Beverly. And, in addition, there
are other applicable provisions in those Civil
Code sections relating to general contract law.

(800) 666-191

INTENT SERVICE

As a result of this dispersion, and a lack of
cross-referencing, both litigants and judges haved
had difficulty in determining exactly what E
remedies were available to plaintiffs in breach of
warranty cases. 2

<

i LG

2. Benefit to warrantors

-~
‘.“‘

The clarification of available remedies would be‘::=
of benefit mainly to the recipient of a warranty *%
The bill also contains, however, provisions of
benefit to the issuer of the warranty.

(More)

FCA MJN 35 A’g

—



AB 3560 (Tanner)
Page 3

First, under the existing language in
Song-Beverly, there are no limits on the kind or
extent of damages that may be awarded except those
which an individual judge may impose. This bill
would adopt the contract measure of damages, as
provided in Commercial Code Sections 2711 through
2715, for awards under Song-Beverly.

Second, the bill would clarify language in
Song-Beverly to make it explicit that courts woul
have discretion not to award attorney's fees
whenever such an award would be inappropriate.

(800) 666-117
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Mary Ann Moore Dick Elbrecht
S 322-4292 *45-5126

JTATE OF CALIFORNIA—/ EDMUND G. BROWN JR. Governor

‘ DEPARTMENT OF =
@a%%.p}%sr 1020 N STREET, SACRAMENTO, CALIFORNIA 95814 @'

REQUEST FOR APPROVAL OF PROPOSED LEGISLATION

STATE & CONSUMER SERVICES AGENCY

DEPARTMENT: BILL CONTROL NO.:
Consumer Affairs SCS £2-20
TITLE:

Buyer's Remedies for Warranty Violations

PROBLEM:

Although the Song-Beverly Act was designed to be a comprehensive consumer
product warranty act, it currently fails to (1) provide a buyer with a
right to his/her actual damages for a warrantor's "nonwil ful” (e.g., only
negligent) warranty violations, or (2) allow a court to grant reasonable
attorney's fees and court costs when the buyer prevails in such legal
action. Instead, the buyer must generally seek expert legal representa-
tion in order to pursue these remedies for nonwilful warranty violations
under other state laws (California Commercial Code, negligence princi-
Ples) or federal law (Magnuson-Moss Act). A technical amendment is

(cont.)

PROPOSED SOLUTION (and alternatives):

Amend the remedy provisions of the Song-Beverly Act to explicitly give
the buyer the right to seek actual damages for "nonwilful® warranty
violations and, where the buyer prevails in that legal action, reason-
able attorney's fees and court costs. To accomplish that, we recommend
a consolidation and simplification of the language at Civil Code Sections
1794 and 1794.2 and the enactment of a new Section 1794, which would
provide a clear statement, in a single section of the Song-Beverly Act,
} of the buyer's basic remedies for breach of warranty and violation of
the Act, thus making them more accessible to all of the participants
in retail sale transactions, including manufacturers, distributors,
retailers, consumers, attorneys, others who advise consumers, and

(800) 666-1917

" LEGISLATIVE INTENT SERVICE

CIVIL & HUMAN RIGHTS IMPACT: 1In general, warranty legislation
FISCAL IMPACT: was enacted to improve the adequacy of information available to
consurers, prevent deception and improve competition in the market- D
None ing of consumer products. Providing buyers with these remedies %,
would help protect those at a comparative disadvantage in the -
marketplace. The proposal seeks to advance the mutual best inter- LN
LEGISLATIVE HISTORY: |ests of all the participants in a retail warranty transaction.

This proposal was approved for introduction as part of last year's
5C5-81-73, and in 1980 as SCS-80-33. SCS-80-33 was introduced as AB 3324

(Fenton) which eventually failed passage in the Senate Judiciary Commit-
tee because of deadline problems.

SUGGESTED AUTHOR: GOVERNOR'S OFFICE USE

Assemblyman Byron Sher
DEPARTMENT HEADs DATE: AGENCY HEAD: DATE:

AFFROVED AUTHOR:
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PROBLEM (cont.)

needed to resolve this problem.

PROPOSED SOLUTION (cont.)

judges, including particularly small claims court judges and court
personnel. The. effect of this bill would be to foster the voluntary
resolution of disputes by better defining the consequences to both
parties if a resolution is not achieved. A greater degree of certainty
in remedies that are available to the buyer would help resolve problems
in a fair and equitable way and also reduce the chance of litigation.

It is where the law and its conseguences are uncertain that real problems
‘ve either not resolved, or that expensive litigation ensues.

FCA MJN 38
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ATE OF CALIFORNIA—STATE AND CONSUMER SERVICES AGENCY EDMUND G. BROWN JR., Governor

DEPARTMENT OF

snsumer 1020 N STREET, SACRAMENTO, CALIFORNIA 95814
RFFqlrs (916) 445-5126

EXPLANATION AND ANALYSIS OF

AB 3324 (Fenton)

A Consumer Law "Housekeeping" Bill

On Warranty Disclosure and Buyer Remedies

October 1980

e . FCA MJN 39
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AB 3324 (Fenton) is sponsored by the Department of Consumer
Affairs.

This bill is essentially a consumer law "housekeeping” bill
whose function is to make our consumer warranty law more coherent,
rational, understandable and effective.

The following analysis will show that this bill will benefit
all of the participants in consumer warranty transactions, including
manufacturers, retail sellers and consumers.

The bill does not add to the law any substantive legal obliga-

tion that is not already present in one or more of our consumer

warranty statutes.

The bill's purpose and function is to reconcile federal and
California warranty disclosure requirements, and consolidate and
restate in a single section of the Song-Beverly Consumer Warranty
Act the remedies now available to buyers under the Song-Beverly Act
and other California and federal laws.

The bill seeks to advance the mutual best interests of all of
the participants in a retail warranty transaction. One of these
areas of common interest is the basic coherencs, rationality and
intelligibility of our laws. This bill strives to make the
Song-Beverly Act more coherent, rational and intelligible in two
discreet areas: first, warranty disclosure; and second, buyer

remedies.

Both those who extend consumer product warranties, and those who

receive them have a vital interest in the coherence, rationality
and intelligibility of the laé in each of these areas.

We will address each of these areas in turn.

FCA MJN 40
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Amendment to Warranty Disclosure Provision

The Song-Beverly Consumer Warranty Act (Civil Code §§ 1790-
1795.7) is a comprehensive consumer product warranty law. 1Its
scope includes substantive and procedural rights and duties,
provisions on disclosure of warranty information, and remedies for
breach of warranty and violations of the Act.

As presently written, Civil Code § 1793.1(a), part of the
Song-Beverly Act, requires manufacturers, distributors and sellers
who issue written warranties in connection with retail sales of
goods and services to =--

fully set forth such warranties in readily

understood language and clearly identify the
party making such warranties.

(800) 666-1917

SB 3324 would amend this language to reqguire warrantors to --

fully set forth such warranties in simple

and readily understood language, which shall
clearly identify the party making such express
warranties, and which shall conform to the

federal standards for disclosure of warranty

terms and conditions set forth in the federal
Magnuson-Moss Warranty Federal Trade Commission
Improvement Act (15 U.S.C. 2301, et seqg.) and

in the regulations of the Federal Trade Commission
(16 C.F.R. Part 701).

Both the California Song-Beverly Act and the federal Magnuson-

" LEGISLATIVE INTENT SERVICE

Moss Consumer Warranty Act and FTC regulations (15 U.S.C. §§ 2301
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and 2312 and 16 C.F.R. Part 701) mandate the disclosure of the

terms and conditions of consumer product warranties. However, in
our judgment the federal act has preempted the disclosure provisions
of the California act at § 1793.1(a). Hence, while the Song-
Beverly Act'gurgorts to require full disclosure of war;anty terms

and conditions, it does not have that legal effect.

The proposed amendment would explicitly require the warrantor

-3-
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to comply with the standards set forth in the FIC regulations on
disclosure of warranty terms and conditions, thus making the Song-
Beverly Act, again, a comprehensive consumer product warranty law.

Since the Magnuson-M&ss Act and the Song-Beverly Act have
roughly the same scope of application, the bill would not impose
any substantive requirements on California business firms in
addition to those to which they are now subjected under federal law.

The major practical effect of the bill would be to educate
California firms by informing them of the existence of the
federal warranty disclosure requirements, and thus aid in voluntary
compliance with the federal law. Now, many California firms appear
to be unaware of the federal warranty disclosure reguirements.

By including an explicit reference to the federal reguirements
in the text of the Song-Beverly Act, consumers and others who
assist consumers are also more likely to learn abouﬁ the disclosure
requirements.

This bill would also have the legal effect of returning legal
power to the DMV to enforce the legal principal that "simple and
readily understood" warranty language must be utilized in consumer
product warranties. If present § 1793.1(a) is preempted by the
Magnuson-Moss Act, motor vehicle dealers who fail to comply with
the disclosure provisions of either the federal or California
warranty acts are not now subject to DMV licensing action under
Vehicle Code § 11713(o). The bill will restore that power. (We
have discussed this bill with the legislative.personnel at the
DMV and they concur in our analysis and objectives.)

Another legal effect of the bill will be to trigger the

provisions on private remedies at Civil Code § 1794 upon a

-‘-
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violation of the disclosure standards. If § 1793.1(a) is preempted
by the federal warranty act, consumers cannot utilize the remedy
provisions of the Song-Beverly Act for disclosure violations,
despite the fact that the provisions on remedies purport to apply
to all Song-Beverly vielations.

The question of preemption arises by virtue of § 111 (c) of
the federal Magnuson-Moss Act. Under § 1lll(c) of the federal
warranty act, & state requirement which relates to labeling or
disclosure with repsect to written warranties or performance there-
under is rendered inapplicable to written warranties meeting
federal standards if it is within the scope of an applicable
reguirement of the warranty act governing warranty disclosure
provisions, designations or minimum standards (§§ 102, 103, and 104
or rules thereunder) and is hot identical to such reguirement. State
requirements may be declared applicable to such transactions by
the FTC, according to paragraph two of this provision, if an
appropriate state agency applies and the FTC determines (pursuant
to a rulemaking proceeding under §109) that the reguirement in
qguestion gives more protection to consumers than does the warranty
act and that it does not unduly burden interstate commerce. The
state reguirement will then be applicable to the extent specified
by the FTC for as long as the state administers and enforces the
requirement effectively. Another exception to § 11l(c) is § 111(b),
which preserves consumer rights or remedies under state law.

| While the FTC has ruled that several of the Civil Code
warranty provisions are not preempted (see 42 FR 54004 =- July 9,
1976), there has been no ruling on § 1793.1(a), as a result of
which § 1973.1(a) is §reempted. (1f that subsection were determined
-5 -
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to be exempt from preemption, the other reasons in support of this
proposal would still apply.)

The federal warranty disclosure provisions (see the copy of
16 C.F.R. Part 701) reguire that warranties on consumer products
must contain:

The warrantor's name and mailing address.

Who is protected by the warranty, including any
limitations (for example, a warranty protecting
only the first owner).

Precisely what parts, components, or character-
istics or properties the warranty covers and
what it excludes.

What items or services the warrantor will pay
for, and those, if any, for which the buyer must

pay.

When the warranty term begins (if other than the
date of purchase).

The warranty's duration (measured, for example,
by time).

whom to contact to obtain warranty service (includ-
ing names, addresses, and telephone numbers).

Step-by-step instructions to follow to obtain
service..

Any expenses the buyer may be required to pay.

The federal warranty disclosure provisions thus supplement
and make more certain the Song-Beverly Act's general requirement
that the terms and conditions of consumer product warranties in
California must be set forth in “"readily understood language". The
federal provisions establish the specific "ground rules" for the
writing of consumer product warranties, and, ultimately, should

prove helpful to both warrantors and consumers by eliminating
- 6 -
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misunderstandings regarding the scope and content of consumer
product warranties.

It would seem to be good public-policy to support the imple-
mentation of the federal warranty disclosure provisions. As noted
abovef including explicit reference to the federal provisions will
help California firms comply by informing them of the existence

of these reguirements.

Amendment to Warranty Remedies Provision

Civil Code §§ 1794 and 1794.2, part of the Song-Beverly Act,
express the basic rules on buyer remedies:

1794. Any buyer of consumer goods injured by a
willful violation of the provisions of this chapter
or a willful violation of the implied or express
warranty or service contract may bring an action
for the recovery of three times the amount of
actual damages and other legal and equitable relief,
and, if the buyer prevails in any action brought
under this section, he or she may be allowed by the
court to recover as part of the judgment a sum egual
to the aggregate amount of costs and expenses (includ-
ing attorney's fees based on actual time expended)
determined by the court to have been reasonably
incurred by the plaintiff for or in connection with
the commencement and prosecution of such action.

1794.2. The provision of Section 1794 authorizing
the recovery of three times the amount of the buyer's
actual damages shall not apply to either of the
following:

(a) A cause of action commenced or maintained
pursuant to Section 382 of the Code of Civil Procedure
or pursuant to Section 1781 of this code.

(b) A judgment based solely on a breach of the
implied warranty of merchantability, or, where
present, the implied warranty of fitness. .
SB 3324 would consolidate §§ 1794 and 1794.2 and would enact

a new § 1794 which would provide as follows:

-7 -
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the Act.

1794. (a) Any buyer of consumer goods who is
damaged by a failure to comply with any obligation
under this chapter or under an implied or express
warranty or service contract may bring an action
for the recovery of damages and other legal and
eguitable relief.

(b) The measure of the buyer's damages in an
action under this section shall be as follows:

(1) Where the buyer has rightfully rejected
or justificably revoked acceptance of the goods or
has exercised any right to cancel the sale, Sections
2711, 2712 and 2713 of the Commercial Code shall apply.

(2) Where the buyer has accepted the goods,
Sections 2714 and 2715 of the Commercial Code shall
apply, and the measure of damages shall include the
cost of repairs necessary to make the goods conform.

(c) If the buyer establishes that the failure to
comply was willful, the judgment may include, in
addition to the amounts recovered under subdivision
(a), a civil penalty which shall not exceed two
times the amount of actual damages. This subdivision
shall not apply in any class action under Section 382
of the Code of Civil Procedure or Section 1781 of
this code, or with respect to a claim based solely
on a breach of an implied warranty.

(d) If the buyer prevails in an action under this
section, the buyer may be allowed by the court to
recover as part of the judgment a sum equal to the
aggregate amount of costs and expenses, including
attorney's fees based on actual time expended,
determined by the court to have been reasonably
incurred by the buyer in connection with the commence-
ment and prosecution of such action, unless the court
in its discretion determines that such an award of
attorney's fees would be inappropriate.

The purpose and effect of revised § 1794 is to provide a
clear statement, in a single section of the Song-Beverly Act, of

the buyer's basic remedies for breach of warranty and violation of

As the accompanying chart illustrates, the bill does not
confer any remedy that buyers do not already enjoy =-- whether under

the federal Magnuson-Moss Consumer Warranty Act, the California
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Commercial Code, the general contract law of California, or the
Song-Beverly Act.

The bill does restate and consolidate these remedies at a
single location within the Song-Beverly Act, thus making them
more gccessible to all of the parficipants in retail sale trans-
actions, including manufacturers, distributors, retailers,

consumers, attorneys, others who advise consumers, and judges,

including particularly Small Claims Court judges and court personnel.

The bill is not intended to foster more litigation over
consumer warranties, and the Department of Consumer Affairs does
not believe it will have that effect. 1Indeed, there is now no great
abundance of litigation under the Song-Beverly Act, either at the
trial or appellate level. To the best of our knowledge, there is
not a single reported appellate decision under the Song-Beverly
Act, despite the fact that it has been on the books for almost ten
years.

We believe that the effect of this bill will be to foster the
voluntary resolution of disputes by better defining the conse-
quences to both parties if a resolution is not achieved. We believe
that a greater degree of certainty in remedies that are available
to the buyer will help»resolve problems in a fair and equitable
way,'and will also reduce the chance of litigation. It is where
the law and its consequences are uncertain that real problems are
either not resolved, or that expensive litigation ensues.

At the hearings before the Assembly Committee on Labor,
Employment and Consﬁmef Affairs at San Diego last December, in
which the Committee invited comment on new and used caf automobile
sale problems, a variety of witnesses testified to the inadequacy
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of our present laws. There was widespread agreement among those
testifying that our present consumer warranty laws do not provide
remedies that are adeguate.

As the accompanying chart shows, however, the range of available
legal remedies is quite broad. Yet, because they are spread among
many different statutes, they are not reasonably accessible to
buyers and their attorneys. A good example is the provision that
motivated this amendment. While the Magnuson-Moss Act grants
courts the power to assess actual damages and reasonable attorney's
fees upon a finding of a breach of warranty that is not willful,
the Song-Beverly Act is silent. As presently written, the Song-
Beverly Act requires a finding of "willfulness". The amendment to
the remedy section originated in a complaint from a buyer who had
prevailed in a suit but was not awarded a reasonable attorney's
fee becaﬁse_the judge felt that the court did not have the power
to make such an award unless the court could properly find that
the breach of warranty was "willful".

Therefore, under present law, buyers would be well advised
to proceed under both the federal Magnuson-Moss Consumer Warranty
Act as well as the California Song-Beverly Warranty Act, taking
their chances with each. But these elements of chance and "game"
are unacceptable as a matter of public policy, we believe. Whether
a particular buyer is treated justly depends less on the actual
merits of his or her case than on the sophistication of his or her
lawyer. Since our consumer warranty laws must be relatively self-
exeéuting in ordef to be‘éuccessful, we find it difficult to

accept uncertainties of this kind.

Warrantors too have a vital interest in achieving a reasonable
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degree of certainty in remedies. Now, the provision on damages
in the Song-Beverly Act is open-ended. There are no limits on
the kind or extent of damages that may be awarded, except those
which an individual judge may impose. That too is a degree of
uncertainty that we find difficult to accept. The uncertainty can
cut both ways for all parties to a consumer warranty transaction,
since the uncertainty will make it difficult to assess the risks
.0of trial and will result in settlements that will depend on
factors other than the real merits of the case.

As a result of the amendment proposed by the Association of
California Insﬁrance Companies, which we have accepted, the contract

measure of damages, as set forth in §§ 2711-2715 of the California

(800) 666-1917

Commercial Code, would apply in all actions under the Song-Beverly
Act. And to resolve a major unresolved question under the
California Commercitl Code, the bill explicitly states that the
buyer's damages may include the necessary costs of repairs.

By cross-referencing to and incorporating the Commercial Code
provisions on buyer remedies, the bill aslo brings into play the
thousands of court decisions under the Commercial Code, and its

predecessors, that have articulated principles of construction and

" LEGISLATIVE INTENT SERVICE

application to the wide range of circumstances and situations that
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have been presented to the courts in the past. This too will

enhance the degree of certainty of result to the benefit of

everyone.
.- From an 1ndustry standpoint, the bill is also deserving of
lrsugéort, because of its inclusion of the federal Magnuson-Moss
Act's language giving the courts explicit discretion not to award
reasonable attorney's fees. While the present text of § 1794 also
) | 4111 -
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confers that power, the Magnuson-Moss Act's language is more
explicit. Tracking the Magnuson-Moss Act's language will also help
eliminate confusion on other points; Unless there is a good policy
reason to the contrary, we feel that when both federal and
California statutes address the same issue in the same ﬁay, identical
statutory language should be imployed.

As we have explained above, the bill would include within the
remedies language of the Song-Beverly Act an explicit right to
recover actual damages (not treble damages) for an ordinary, non-
willful Breach of warranty, as well as reasonable attofney's fees.
As we explained, these remedies are already conferred by the federal
Magnuson-Moss Act, but we believe that we should not force consumers
to utilize a federal law to enforce their rights in "garden variety"
warranty disputes.” There is also an industry interest in this
particular change, whichwe would like to explain. Conferring
Song-Beverly jurisdiction to resolve disputes in favor or the

consumer without a finding of willfulness will also benefit warran-

tors. Now, in order to proceed under the Song-Beverly Act, consumers
and their attorneys must search for proof of "willfulness". Just

as a requirement of a finding of fault in divorce cases added to

the bitterness and complexity of divorces as well as the length of
trials and other personal and social costs, we feel that denying
relief without a finding of willfulness tends to force consumers

and their attorneys to pursue a less constructive approach to
diqute resolution, focusing less on the merits of the problem

than on the motivations of the p#rtieé. The focus instead ought

to be on peaceable dispute resolution, including especially the

actual merits of the claim, including the questions of whether
- 12 -
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there was a defect and whether the defect was covered by the
warranty. (Of course, where there ig a "willful" breach of
warranty, the courts should have the same power that they presently
have to awgrd penalty damages.) This bill has been carefully
developed. It is an example of the working of the legislative
process at its best. It will improve our law. It will make it
more coherent, rational and understandable. It will promote
voluntary compliance and will help promote the voluntary settlement

of disputes.
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STATE 7 CALIFORNIA—STATE AND CONSUMER SERVICES AGENCY EDMUND G. BROWN JR., Governor

DEPARTMENT OF

onsumer 1020 N STREET, SACRAMENTO, CALIFORNIA 95814
AFFaIrs

April 1, 1982

Honorable Sally Tanner
Member of the Assembly
State Capitol, Room 4146
Sacramento, CA 95814

Dear Assemb}ywdﬁgg/;;;ner: —_—

I would like to thank you for ca¥rying our proposed legis-
lation that would upgrade the Song-Beverly Consumer Warranty
Act in the areas of disclosures and buyer remedies.

™ T

To assist you in carrying these bills, we have prepared an
explanation and analysis of each of the respective bills, which
I think you will find quite helpful.

(800) 666-1917

If you have any questions, please feel free to contact
Mary Anne Moore of my staff, who has been designated our legisla-
tive analyst on each of these bills. Both Ms. Moore and Dick
Elbrecht of our Legal Services Unit, who was involved in develop-
ing these proposals, will be prepared to appear with you on behalf
of these measures when they come up for hearing. Ms. Moore will
also be involved in developing additional support for these meas-
ures, including witnesses who will appear at the hearings if
necessary.

While both of these measures are important, I feel that the
remedies bill is the most important, because it would authorize
an award of reasonable attorney's fees without proof of willful-
ness.

It is now necessary to resort to the federal Magnuson-Moss
Consumer Warranty Act to secure an award of attorney's fees, where

" LEGISLATIVE INTENT SERVICE

the warrantor's default was not a "wilful™ default. AB 3560 will Q&s
make it possible for California consumers to rely solely on the h:‘.‘
Song-Beverly Consumer Warranty Act to recover both damages and a ﬂg

reasonable attorney's fee if they prevail, without regard to the
wilfulness of the warrantor's breach.

We look forward to working with you on both of these bills.

rely,

RICHARD\B. SPOHN
Directo

Attachments
FCAMIN52 ) 50
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irs (916) 445-5126

EXPLANATION AND ANALYSIS OF

AB 3560 (Tanner)

A Consumer Law “"Housekeeping” Bill

On Buyer Remedies for Breach of Warranty
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AB 3560 (Tanner) is sponsored by the Department of Consumer
Affairs.

This bill is essentially a consumer law "housekeeping” bill
whose function is to make our consumer warranty law more coherent,
rational, understandable and effective.

The bill does not add to the law any substantive legal obli-

gation that is not already present in one or more of our consumer

warranty statutes.

The bill's purpose and function is to consolidate and restate
in a single section of the Song-Beverly Consumer Warranty Act
the remedies now available to buyers under the Song-Beverly Act
and other California and federal laws.

This bill strives to make the song-Beverly Act more coherent,
rational and intelligible. Both those who extend consumer product
warranties, and those who receive them, have a vital interest in

the coherence, rationality and intelligibility of the law.

Explanation of Warranty Remedies Provision

Civil Code §§ 1794 and 1794.2, part of the Song-Beverly Act,
express the basic rules on buyer remedies:

1794. Any buyer of consumer goods injured by a
willful violation of the provisions of this chapter
or a willful violation of the implied or express
warranty or service contract may bring an action
for the recovery of three times the amount of
actual damages and other legal and equitable relief,
and, if the buyer prevails in any action brought
under this section, he or she may be allowed by the
court to recover as part of the judgment a sum equal

]
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to the aggregate amount of costs and expenses (includ-
ing attorney's fees based on actual time expended)
determined by the court to have been reasonably
incurred by the plaintiff for or in connection with
the commencement and prosecution of such action.

1794.2. The provision of Section 1794 authorizing
the recovery of three times the amount of the buyer's
actual damages shall not apply to either of the
following:

(a) A cause of action commenced or maintained
pursuant to Section 382 of the Code of Civil Procedure
or pursuant to Section 1781 of this code.

_ (b) A judgment based solely on a breach of the
implied warranty of merchantability, or, where
present, the implied warranty of fitness.

AB 3650 would consolidate §§ 1794 and 1794.2 and would enact

a new § 1794 which would provide as follows:

1794. (a) Any buyer of consumer goods who is
damaged by a failure to comply with any obligation
under this chapter or under an implied or express
warranty or service contract may bring an action
for the recovery of damages and other legal and
equitable relief.

(b) The measure of the buyer's damages in an
action under this section shall be as follows:

(1) Where the buyer has rightfully rejected
or justificably revoked acceptance of the goods or
has exercised any right to cancel the sale, Sections
2711, 2712 and 2713 of the Commercial Code shall apply.

(2) Where the buyer has accepted the goods,
Sections 2714 and 2715 of the Commercial Code shall
apply, and the measure of damages shall include the
cost of repairs necessary to make the goods conform.

(c) 1If the buyer establishes that the failure to
comply was willful, the judgment may include, in
addition to the amounts recovered under subdivision
(a), a civil penalty which shall not exceed two
times the amount of actual damages. This subdivision
shall not apply in any class action under Section 382
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of the Code of Civil Procedure or Section 1781 of
this code, or with respect to a claim based solely
on a breach of an implied warranty.

(d) If the buyer prevails in an action under this
section, the buyer may be allowed by the court to
recover as part of the judgment a sum equal to the
aggregate amount of costs and expenses, including
attorney's fees based on actual time expended,
determined by the court to have been reasonably
incurred by the buyer in connection with the commence-
ment and prosecution of such action, unless the court
in its discretion determines that such an award of
attorney's fees would be inappropriate.

The purpose and effect of revised § 1794 is to provide a
clear statement, in a single section of the Song-Beverly Act, of
the buyer's basic remedies for breach of warranty and violation of
the Act.

As the accompanying chart illustrates, the bill does not
confer any remedy that buyers do not already enjoy -- whether under

the federal Magnuson-Moss Consumer Warranty Act, the California
Commercial Code, the general contract law of California, or the
Song-Beverly Act.

The bill does restate and consolidate these remedies at a
single location within the Song-Beverly Act, thus making them
more accessible to all of the participants in retail sale trans-
actions, including manufacturers, distributors, retailers,

consumers, attorneys, others who advise consumers, and judges,

including particularly Small Claims Court judges and court personnel.

The bill is not intended to foster more litigation over

consumer warranties, and the Department of Consumer Affairs does

not believe it will have that effect. Indeed, there is now no great
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abundance of litigation under the Song-Beverly Act, either at the
trial or appellate level. To the best of our knowledge, there is ]
not a single reported appellate decision under the Song-Beverly
Act, despite the fact that it has been on the books for about ten i
years.

We believe that the effect of this bill will be to foster the
voluntary resolution of disputes by better defining the conse-
quences to both parties if a resolution is not achieved. We believe
that a greater degree of certainty in remedies that are available
to the buyer will help resolve problems in a fair and equitable

way, and will also reduce the chance of litigation. It is where

(800) 666-1917

the law and its consequences are uncertain that real problems are
either not resolved, or that expensive litigation ensues.

At the hearings before the Assembly Committee on Labor,
Employment and Consumer Affairs at San Diego in December, 1979, in
which the Committee invited comment on new and used car automobile
sale problems, a variety of witnesses testified to the inadequacy
of our present laws. There was widespread agreement among those

testifying that our present consumer warranty laws do not provide
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remedies that are adequate.
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As the accompanying chart shows, however, the range of available

legal remedies is quite broad. Yet, because they are spread among
many different statutes, they are not reasonably accessible to
buyers and their attorneys. A good example is the provision that
motivated this amendment. While the Magnuson-Moss Act grants

courts the power to assess actual damages and reasonable attorney's
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fees upon a finding of a breach of warranty that is not willful,
the Song-Beverly Act requires a finding of "willfulness” before an
an award of attorney's fees“can be made. The amendment to the
remedy section originated in a complaint from a buyer who had pre-
vailed in a suit but was not awarded a reasonable attorey's fee
beqahse the judge felt that the court did not have the power to
make such an award unless the court could properly find that the
breach of warranty was "willful".

Under present law, therefore, buyers would be well advised
to proceed under both the federal Magnuson-Moss Consumer Warranty
Act as well as the California Song-Beverly Warranty Act, taking
their chances with each. But these elements of chance and "game"
are unacceptable as a matter of public policy, we believe. Whether
a particular buyer is treated justly depends less on the actual
merits of his or her case than on the sophistication of his or her
lawyer. Since our consumer warranty laws must be relatively self-
executing in order to be successful, we find it difficult to
accept uncertainties of this kind.

Warrantors too have a vital interest in achieving a reasonable
degree of certainty in remedies. Now, the provision on damages
in the Song-Beverly Act is open-ended. There are no limits on
the kind or extent of damages that may be awarded, except those
which an individual judge may impose. That too is a degree of
uncertainty that we find difficult to accept. The uncertainty can
cut both ways for all parties to a consumer warranty transaction,

since the uncertainty will make it difficult to assess the risks
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of trial and will result in settlements that will depend on
factors other than the real merits of the case. ]

As a result of the amendment proposed by the Association of

California Insurance Companies, which we have accepted, the contract
measure of damages, as set forth in §§ 2711-2715 of the California
Commercial Code, would apply in all actions under the Song-Beverly
Act. And to resolve a major unresolved question under the
California Commercial Code, the bill explicitly states that thé
buyer's damages may include the necessary costs of repairs.

By cross~referencing to and incorporating'the Commercial Code

provisions on buyer remedies, the bill also brings into play the

(800) 666-1917

thousands of court decisions under the Commercial Code, and its
predecessors, that have articulated principles of construction and
application to the wide range of circumstances and situations that
have been presented to.the courts in the past. This too will
enhance the degree of certainty of result to the benefit of
everyone.

From an industry standpoint, the bill is also deserving of

support, because of its inclusion of the federal Magnuson-Moss
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Act's language giving the courts explicit discretion not to award
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reasonable attorney's fees. While the present text of § 1794 also

confers that power, the Magnuson-Moss Act's language is more
explicit. Tracking the Magnuson-Moss Act's language will also help
eliminate confusion on other points. Unless there is a good policy

reason to the contrary, we feel that when both federal and
S
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California statutes address the same issue in the same way, identical
statutory language should be imployed.

As we have explained above, the bill would include within the
remedies language of the Song-Beverly Act an explicit right to
recover actual damages (not treble damages) for an ordinary, non-
willful breach of warranty, as well as reasonable attorney's fees.
As we explained, these remedies are already conferred by the federal
Magnuson-Moss Act, but we believe that we should not force conéumers
to utilize a federal léw to enforce their rights in "garden variety"
warranty disputes. There is also an industry interest in this
particular change, whichwe would like to explain. Conferring
Song-Beverly jurisdiction to resolve disputes in favor or the

consumer without a finding of willfulness will also benefit warran-

tors. Now, in order to proceed under the Song-Beverly Act, consumers
and their attorneys must search for proof of "willfulness". Just
as a requirement of a finding of fault in divorce cases added to
the bitterness and complexity of divorces as well as the length of
trials and other personal and social costs, we feel that denying
relief without a finding of willfulness tends to force consumers
and their attorneys to pursue a less constructive approach to
dispute resolution, focusing less on the merits of the problem
than on the motivations of the parties. The focus instead ought
to be on peaceable dispute resolution, including especially the
actual merits of the claim, including the guestions of whether
there was a défect and whether the defect was covered by the

warranty. (Of course, where there is a "willful®™ breach of

FCA MJN 60
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, warranty, the courts should have the same power that they presently
have to award penalty damages.)

This bill has been carefully developed. It will improve
our law. It will make it more coherent, rational'and understandable.
It will promote voluntary compliance and will help promote the
voluntary settlement of disputes.

We urge your support.

Thank you.

o
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Attachment g

(1) Buyer's Remedies Under
California and Federal

Consumer Warranty Law O
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ENROLLED BILL MEMORANDUM TO GOVERNOR DATE July 2, 1982
14

BILL NO. AB 3560 AUTHOR Tanner
Vote—Senate Unanimous

Ayes— 32

Noes— 0
Vote—Assembly Unanimous

Ayes— 66

Noes— 0

AB 3560 - Tanner

SPONSOR

Existing law provides buyers of consumer goods
with legal remedies for breach of an express or
implied warranty and for violations of consumer
warranty laws. A buyer's remedies for willful
breaches of warranty or violations of warranty law
are found in the California Song-Beverly Act, the
California Commercial Code, state general contract
laws, and the federal Magnuson-Moss Consumer
Warranty Act. ' TTT—

This bill would consolidate Sections 1794 and
1794.2 of the Civil Code and would enact a new
Section 1794 to provide a clear statement of the
buyer's basic remedies for breach of warranty
and violation of the Song-Beverly Act.

Department of Consumer Affairs

OPPOSITION

No known opposition

FISCAL IMPACT

None

Recommendation

APPROVE
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EDWARD K. PURCELL
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ROBERT CULLEN DUFFY - .
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ANN M. MACKEY
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8011 STATE BUILDING
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{213) 620-2550

Sacramento, California
June 23, 1982

Honorable Edmund G. Brown Jr.
Governor of California
Sacramento, CA

Assembly = Bill No. 3560

Dear Governor Brown:

GERALD ROSS ADAMS
DAVID D. ALVES
MARTIN L. ANDERSON
PAUL ANTILLA
CHARLES C. ASBILL
JAMES L. ASHFORD
SHARON G. BIRENBAUM
EILEEN J. BUXTON
HENRY J. CONTRERAS
BEN E. DALE
CLINTON J. DEWITT
C. DAVID DICKERSON
KATHRYN E. DONOVAN
FRANCES S. DORBIN
LAWRENCE H. FEIN
SHARON R. FISHER
JOHN FOSSETTE
HARVEY J. FOSTER
CLAY FULLER
ALVIN D. GRESS
JOYCE E. HEE
THOMAS R. HEUER
JACK 1. HORTON
SANDRA HUGHES
MICHAEL J. KERSTEN
L. DOUGLAS KINNEY
VICTOR KOZIELSKI
ROMULO ). LOPEZ
JAMES A. MARSALA
ROBERT G. MILLER
JOHN A. MOGER
VERNE L. OLIVER
EUGENE L. PAINE
MARGUERITE ROTH
JERRY J. Ruiz
MICHAEL B. SALERNO
MARY SHAW
WILLIAM K. STARK
MARK FRANKLIN TERRY
JEFF THOM
RICHARD B. WEISBERG
DANIEL A. WEITZMAN
THOMAS D. WHELAN
CHRISTOPHER ZIRKL
DEPUTIES

(800) 666-1917

Pursuant to your request we have reviewed the

above-numbered bill authored by Assemblywoman Tanner

and, in our opinion, the title and form are sufficient and
the bill, if chaptered, will be constitutional. The digest

on the printed bill as adopted correctly reflects the views

‘

of this office.

Very truly yours,

" LEGISLATIVE INTENT SERVICE

Bion M. Gregory Y
Legislative Counsel “.-:
l..:

By ‘%77 7{%/ /;/@/L/—

John T. Studebaker

Principal Deputy
JTS:AB

Two copies to Honorable Sally Tanner
pursuant to Joint Rule 3%4.
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GOVERNOR’S OFFICE
~ ENROLLED BILL REPORT REQUEST
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Date * ééés’/ 3
. (o]
Bill No % 3(]/) @) ,&3
L
. Date Due—.
* Please repf)' within five working days of above date unless a different due E)J
date is indicated. >
, 1%
TO: /-7 Business, Transportation & Housing 7
- =
/7 Environmental Quality - &
'_
/_/ Finance E
=
/ 7/ Food & Agriculture ke
-
%)
/~/ Health & Welfare o
-
/ /7 Industrial Relations ~
Y
/_/ Legal Affairs Unit 2;:
al
. ‘ o
/ Office of Planning & Research .

/ Resources
/ State & Consumer Services

Youth & Adult Correctional é%%?@

The attached bill has been received by this
office for the Governor's consideration.

An ‘analysis of this bill, together with your
recommendations will be appreciated.
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PR (f; ANALYST: “#ary Anne(*”ore :
. STATE OF CALIFORNIA Bus. Ph: 322-4292 \- EDMUND G. BROWN JR., Governor

P

@nsumer 1020 N STREET, SACRAMENTO, CALIFORNIA 95814 | :
—AFFAIrS ENROLLED BILL REPOR

AGENCY o ‘ BILL NUMBER
: ' State & Consumer Services : AB 3560
OEPARTMENT, BOARD OR COMMISSION T » AUTHOR
: Department of Consumer Affairs ‘ B Tanner

SUBJECT: Consumer Warranties: Consolidation of buyers' remedies

HISTORY, SPONSORSHIP & RELATED LEGISLATION:

A S

AB 3560 is sponsored by this Department for the purpose of organizing and
clarifying existing remedies for breaches of warranty or violations of
warranty law. AB 3560 received no opposing testimony or votes.

ANALYSIS

A. SPECIFIC FINDINGS

Existing state and federal laws(brovide;bUyers of consumer goods
with legal remedies for breach of an express or implied warranty and
for violations of consumer warranty laws. A buyer's remedies for
willful breaches of warranty or violations of warranty law are found
in the California Song-Beverly Act, the California Commercial Code,

state general contract laws, and.the federal Magnuson-Moss Consumer
Warranty Acti]

(800) 666-1917

Because buyer$' rights are located in different statutes, buyers and
sellers are sometimes unaware of them, and legal enforcement can be
difficult and confusing.

( (% bete.
AB 3560~would consolidate Sections 1794 and 1794.2 of the Civil Code
and would enact a new Section 74 to provide a clear statement of
the buyer's basic remedies for breach of warranty and violation of
the Song—Beverly(Acti]

B. FISCAL IMPACT

" LEGISLATIVE INTENT SERVICE

None on this ﬁepartment.

Y
¢
%

C. VOTE

Assembly: 66-0
Senate: 32-0

B
=L

D. CIVIL & HUMAN RIGHTS IMPACT

In general, warranty legislation was enacted to improve the adequacy
of information available to consumers, prevent deception, and improve
competition in the marketing of consumer products. Providing buyers

(cont.)

RECOMMENDATION :
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L - f‘, S Page 2

awith'their remedies would help prdtect those at a comparative dis-
‘advantage in the marketplace. AB 3560 seeks to advance the mutual
best interest of all participants in a retail warranty transaction.

'RECOMMENDATION: Sign -

;Consolidating existing buyers' remedies in a single provision of
California's Song-Beverly Consumer Warranty Act will make them more
‘accessible to all of the parties of a consumer transaction, thereby
.+ aiding in the voluntary resolution of disputes by better defining
....;the consequences to both parties if a resolution is not achieved.
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CATHIE WRIGHT

248

{ . MARTHA VALDES
. SENIOR CONSULTANT
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ASSEMBLY COMMITTEE SO Tee secneTAnY

on

CONSUMER PROTECTION AND
TOXIC MATERIALS

ROOM 4146 STATE CAPITOL
(916) 445-0991

CHAIRWOMAN

SALLY TANNER
June 29, 1982

Honorable Edmund G. Brown, Jr.

Governor of California
State Capitol
Sacramento, California

Dear Governor Brown:

and is before you for your approval and signature.

a consumer warranty are found in the Commercial Code, general
contract law, and the federal Magnuson-Moss Act, as well as the
Song-Beverly Consumer Warranty Act. Because these remedies are
spread throughout several different statutes without cross-—
referencing, both the parties to a consumer transaction, as
well as our judges have difficulty in ascertaining what remedies
are available to the buyer for a breach of warranty.

Re: AB 3560: Warranties on consumer goods -
consolidation of buyer's legal remedies

Assembly Bill 3560 has been passed by the Legislature

Under existing law, a buyer's remedies for breach of

" LEGISLATIVE INTENT SERVICE

(800) 666-1917

A.B. 3560 would amend California's Song-Beverly Qb\
Act to incorporate all of the buyer's legal remedies for =1
breach of warranty into a single, comprehensive provision. L

The bill would also adopt the Commercial Code's contract
measure of damages, including necessary costs of repairs,

for awards under the Song-Beverly Act. Finally, the bill
would clarify that a judge's discretion to award attorney's
fees to a prevailing buyer also includes the discretion not
to award such fees when such an award would be inappropriate.

Pe-lo
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Honorable Edmund G. Brown, Jr. Page Two

A.B. 3560 was introduced at the request of the
Department of Consumer Affairs which supports its enactment.
The bill would not create or delete any of the buyer's current
legal remedies for breach of warranty, but rather make them
more accessible to everyone. The bill has received no opposition.

I respectfully request your approval and signature.
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Lemon Law Brings Success

To State’s New Car Buyers

Melissa Zermeno

Driving a shiny, new car off the dealer’s
lot, the new car buyer is filled with hope,
pride and visions of many worry-free driv-
ing miles ahead. But these high hopes can
quickly turn to despair and frustration
when something goes wrong that time-
consuining or repeated repairs do not fix.
Meanwhile, you are stranded on the
dealer’s front steps, faced with the in-
convenience and the cost of getting around
without your car. And unless you paid
cash for your car, the monthly payments
continue (o put a dent in your household
budget. In short, you may be stuck with a
*‘lemon.”’

Beginning in lanuary 1983, new car
buyers in California will be aided in solv-
ing and preventing lemon problems when
the “Lemon Law’’ takes effect. The result
of four years of effort by consumer
groups and author Assemblywoman Sally
Tanner, AB 1787, the Lemon Bill, was
signed by the Governor last September.

Since 1970 California’s Song-Beverly
Consumer Warranty Act has required
manufacturers to refund or replace a car
that hasn’t been repaired after a
reasonable number of attempts. The
“Lemon Law,”” which takes effect January
1, amends that Act by clarifying what is
considered a reasonable number of at-
tempts to repair a new car that does not
function as it should.

According to the lemon law, a new car
buyer is generally entitled to a rcplacement
or refund when, within the first year or
12,000 miles (whichever comes first), there
is a defect covered under warranty which
substantially reduces the use, value or
safety of the car, and the car has been
subject to four repair attempts for the
same defect, or is out of service because
of repairs for more than 30 days.

The key to taking advantage of the new
automobile lemon law is to know what the
main points of the law are and what
responsibilities you have.

The nimportance of keeping careful, ac-
curate repair records in chronological

order cannot be overemphasized. These
records may be the only way for you to
prove that you have been working with the
manufacturer or dealer and that they had
a reasonable chance to repair your car.
This proof may aid you in having your car
successfully repaired and may even mean
the difference between losing and winning
your case if you should eventually go to
court.

The following points should help you:

¢ Read and understand your warranty
and owner’s manual. Most warranties
will only remain in effect if you
maintain and service the car
properly.

* Keep complete and accurate records
of all repairs and service to your car.

e Be sure the problems you are having
with your car are clearly stated on
the work order. This can be your
most valuable piece of evidence —
documenting the problems you had
with your car and what repair at-
tempts were made. Be specific.

* Notify the dealer and manufacturer
of a problem immediately. Informa-
tion about how to contact the
manufacturer — usually called the
““district’’ or ‘‘zone’’ office — can
be found in your owner’s manual or
by asking a dealer.

e Keep records of all contacts with the
dealer and manufacturer in your at-
tempt to resolve your complaint.

¢ Contact a manufacturer’s dispute
resolution program that meets with
Federal Trade Commission guidelines
to handle your complaint. This is a
required step only if you have been
notified in writing of the availability
of this program. (As of December,
1982 only one program sponsorcd by
Chrysler appears to comply with the
FTC’s requirements.)

e If you do not receive satisfaction and
you have attempted to resolve your
complaint as prescribed in the lemon

(continued on page 7)
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RICHARD B. SPOHN

Director’s Column

A mordant British wit centuries ago
observed that nothing so focuses a man’s
mind as the imminence of the gallows. As
my tour of duty at the Department ap-
proaches full term, waves of happy reverie
engulf me.

In 1974, DCA was the subject ol a book
entitled Deceptive Puackaging, a blistering
critique by a major consumer group. To-
“day, DCA is considered to be the premier
state consumer agency in the country.
That transformation has been the work of
scores of dedicated individuals, in and out
of government, working together to create
a strong, effective consumer agency in
California.

We have endeavored to implement the
law that created the Department: *“The
Legistature finds that vigorous representu-
tion and protection of consumer interests
are essential to the fair and efficient func-
tioning of a free enterprise market
economy’’ (Business and Professions Code
§ 301).

With the Public Members Act, we made
professional and occupational licensing
truly a public function. These “‘lobbyists
for the people’” (so dubbed by Governor
Brown), working with licensee board
members and with DCA staff, have com-
pletely overhauled the licensing process.
Enforcement of the law has doubled and
tripled. Exams have been made job-related
and non-discriminatory. The entire body

(continued on puge 3)
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(continued from page 4)

make appointments to sec talk show
producers, columnists, members of the
Capitol Press Corps, Sunday magazine
and newspaper editors. Prepare a media
kit to leave with reporters which in-
cludes a news release announcing your
coalition’s formation, a fact sheet on
your issue, a list of spokespersons and
any brochures you may have produced.

The news conference and rally are
routine events and they work but you
should also try staging other, more
creative, events and gather endorse-
ments from as many prominent people
as possible. Also ask your local
newspapers for in-depth coverage of
any actions your elected officials take
on your issue and for an editorial.

MORE TIPS TO REMEMBER

% Politicians, like everyone else, want to
be loved. They want praise from the
hometown folks and newspaper
editorials. Find a way to publicly
recognize what legislators do — perhaps
a “Best Legislator of the Year” award
for meaningful reforms and legislative
work beyond the call of duty. You
might also consider throwing a simple
“thank you’’ reception. Interview your
legislator for your newsletter or internal
newspaper. Legislators like to have their
opinions asked. When published, send a
few copies to the legislator’s office.

* Never question a legislator’s in-
telligence. You’ve got to convince them
on an issue. Never just say, ‘“‘Do it
because we want you to.”’

* Timing is important. During the last
part of the session when the constitu-
tional deadline is closing in, many deci-
sions, trades and compromlses are
made. Be ready.

* Develop a long-range program so you’re
not always reacting to the legislature. If
you can anticipate a problem, start talk-
ing about it now so you can define,
limit and refine the legislative debate.

+ One weakness of many citizen-lobbyists
is an unwillingness to learn the pro-
cesses of government. High mindedness
is no substitute for professional skill in
doing battle.

* Keep a file on each legislator to record
votes, personal interests and
background, visits by the coalition,
stand on the issue, etc.

+ Select a limited number of clearly de-
fined targets and focus on them. Try
not to spread your group’s energy too
thin by having a cause-of-the-week.

» Develop staying power. The here-today-
gone-tomorrow campaign is a failure.

* Know your issue well. Research your
subject and become an expect. If
legislators and staffers know your infor-
mation can be trusted, they will depend
on you to provide legislation, position
papers and testimony.

(This advice was culled from the speeches
and articles of Assemblyman Phil Isenberg
(D-Sacramento) and John Gardner,
Sounder of Common Cause.)

Address your letters properly:

Honorable
Governor
State Capitol
Sacramento, CA 95814

Dear Governor

The Honorable
California- State Senate
State Capitol

Sacramento, CA 95814

Dear Senator

The Honorable
California State Assembly
State Capitol

Sacramento, CA 95814

Dear Assemblyman(woman)

1. Write the member at his or her office.

2. Also try addressing your letters direct-

ly to legislative staff (or to the
member, but to the attention of that
staffer).

HOW TO WRITE SACRAMENTO

. Direct, first person, factual accounts
of your own experiences have the
greatest impact.

4. Describe how the proposed legislation
might affect your life, your communi-
ty, your business and your family.

5. Compliment the member — you might
mention a vote or a speech.

6. Don’t ask for more than the member
can deliver.

7. Know your legislator and personalize
your letters.

8. Show you understand the process by
including information about where the
bill is in the legislative pipeline and
refer to any support you’ve gained.
Ask for the legislator’s position on the
issue.

9. Send a copy of it to sponsors and co-
sponsors of the bill, the committee
chair and the appropriate legislalive
aides.

10. Space your letters for maximum im-
pact and don’t write too often.

1981 82 Leglslatlve Session

by Steve Sands
DCA Legislative Director

Over 7,000 bills were introduced during

. the two-year Legislative Session that ended
¢ September 30. Consumers won some of

the battles over these bills and lost others.

. Consumers benefited from the enactment

of bills dealing with warranties, cable TV,

" health care, wills and insurance. On the

other hand, 15 of the 17 Assembly bills
dealing with energy and utilities reform
died in the Senate. Among those bills was
AB 2931 (Levine), which would have
created a Citizens Utility Board.

Among the key consumer bills enacted
was AB 1787 (Tanner), which improved a
consumer’s warranty rights when he or she
has purchased a ‘‘lemon’’ automobile.

Assemblywoman Tanner also authored AB
1,/ 3560, which provided for improved buyers’

remedies for failure to comply with war-
ranty obligations, and AB 3561, which
simplified and improved warranty
language. AB 2452 (Harris) permits a per-
son to adopt a preprinted statutory will or
statutory will with trust for the purpose of
leaving property to one’s spouse, charity

or descendents. AB 2821 (Bates) requires
the State Department of Health Services to
maintain a comprehensive community-
based perinatal services program.

AB 3044 (Imbrecht) enacts the Con-
sumer Cooperative Corporation Law
which comprehensively regulates the
organization and operation of incor-
porated consumer cooperatives. SB 1453
(Presley) enacts the Tax Preparers Act,
which once again provides for the licensing
and regulation of tax preparers.

Three bills that were opposed by con-
sumer groups made it through the
Legislature and were vetoed by the Gover-
nor. SB 922 (Stiern) would have removed
the Contractors State License Board from
the Department and would have created it
as a new department. SB 1995 (Foran)
would have greatly increased the interest
rates that could be charged for motor
vehicle conditional sales. SB 165 (Ellis)
would have eliminated the public member
majority on the Board of Architectural
Examiners.
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CALIFORNIA LEGISLATURE—1987-88 REGULAR SESSION

ASSEMBLY BILL | No. 1367

ﬁntroduced by Assembly Member Tanner

March 4, 1987

An act to amend Section 1794 of the Civil Code, relating to
warranties.

LEGISLATIVE COUNSEL’S DIGEST
AB 1367, as introduced, Tanner. Warranties: remedies.
Existing law provides that any buyer of consumer goods
who is damaged by a failure to comply with any obligation

under the Song-Beverly Consumer Warranty Act or under an

implied or express warranty or service contract may bring an
action for the recovery of damages and other legal and
equitable relief. Existing law sets forth the measure of the
buyer’s damages in an action, as specified.

This bill would specify that the measure of the buyer’s
damages in an action includes, in addition, the rights of
replacement or reimbursement, as set forth in specified
provisions of the act. The bill would declare that the provision
does not constitute a change in, but is declaratory of, existing
law.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 1794 of the Civil Code is
amended to read: '
1794. (a) Any buyer of consumer goods who is
damaged by a failure to comply with any obligation
under this chapter or under an implied or express

O U QOB =
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warranty or service contract may bring an action for the
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recovery of damages and other legal and equitable relief.

(b) The measure of the buyer’s damages in an action
under this section shall be as follows include the rights of
replacement or reimbursement as set forth in subdivision
(d) of Section 1793.2, and the following:

(1) Where the buyer has rightfully rejected or
justifiably revoked acceptance of the goods or has
exercised any right to cancel the sale, Sections 2711, 2712,
and 2713 of the Commercial Code shall apply. ,

(2) Where the buyer has accepted the goods, Sections
2714 and 2715 of the Commercial Code shall apply, and
the measure of damages shall include the cost of repairs
necessary to make the goods conform.

(c) If the buyer establishes that the failure to comply
was willful, the judgment may include, in addition to the
amounts recovered under subdivision (a), a civil penalty
which shall not exceed two times the amount of actual
damages. This subdivision shall not apply in any class
action under Section 382 of the Code of Civil Procedure
or under Section 1781, or with respect to a claim based
solely on a breach of an implied warranty.

(d) If the buyer prevails in an action under this
section, the buyer may be allowed by the court to recover
as part of the judgment a sum equal to the aggregate
amount of costs and expenses, including attorney’s fees
based on actual time expended, determined by the court
to have been reasonably incurred by the buyer in
connection with the commencement and prosecution of
such action, unless the court in its discretion determines
that such an award of attorney’s fees would be
inappropriate.

SEC. 2. The amendment of Section 1794 of the Civil
Code made at the 1987-88 Regular Session of the
Legislature does not constitute a change in, but is
declaratory of, the existing law.
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AMENDED IN SENATE MAY 11, 1988

‘N CALIFORNIA LEGISLATURE—1987-88 REGULAR SESSION

ASSEMBLY BILL No. 1367

Introduced by Assembly Member Tanner

March 4, 1987

An act to amend Section 1794 ef the Givil Gede; relating to
warranties: 9889.75 of the Business and Professions Code,
relating to warranties, and declaring the urgency thereof, to
take effect immediately.

LEGISLATIVE COUNSEL’S DIGEST

AB 1367, as amended, Tanner. Warranties: remedies
motor Vehxcle L'thd-party dispute resolution.

under the Song/Beverly Consumer Warranty Aet or under an
implied or express warranty or service eontraet may bring an
tetion for the reeevery of and other legal and
equitable relief: Idsting law sets forth the measure of the
buyers in ap setion; as speeified:

This bill would speeify thet the measure of the buyer’s
damages in an aetion ineludes; in addition; the rights of
replacemnent or reimbursemment; a3 set forth in speeified
previsions of the aet: Fhe bill would deelare that the provisien
does not eonstitute a ehange in; but is deelaratory of; existing

Under existing law, on July 1, 1988, the Certification
Account is created within the Automotive Repair Fund. This
account is to be funded by fees imposed upon applicants for
licenses as manufacturers or distributors or for renewal of
licenses as manufacturers or distributors. The fees are to be
collected by the New Motor Vehicle Board and are to be
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expended upon appropriation by the Legislature to pay the
expenses of the Bureau of Automotive Repair in
administering the program for certification of third-party
dispute resolution processes. On or before January 1 of each
calendar year, the bureau is to determine, as specified, the
dollar amount to be collected by the Department of Motor
Vehicles and to notify the board of this dollar amount.

This bill would revise the provisions relating to the
collection of fees to delete the references to applicants for
licenses or renewal of licenses as manufacturers or
distributors. The bill would instead require every
manufacturer to file a statement in February of each year
which contains specified information and to pay a fee within
a specified time after written notification by the board. The
bill would also make related changes. A penalty would be
assessed against the manufacturer for delinquent payments.

This bill would require the bureau to notify the board of the
dollar amount necessary to fully fund the third-party dispute
resolution process on or before February 1, but would not
specify the method by which the board is to determine the
dollar amount.

This bill would declare that it is to take effect immediately
as an urgency statute.

Vote: majerity %. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECHION = Seetien 1794 of the Givil Gede is

SECTION 1. Section 9889.75 of the Business and
Professions Code, as added by Chapter 1280 of the
Statutes of 1987, is amended to read:

9889.75. The New Motor Vehicle Board in the
Department of Motor Vehicles shall, in accordance with
the procedures prescribed in this section, administer the
collection of fees for the purposes of fully funding the
administration of this chapter.

(a) There is hereby created in the Automotive Repair
Fund a Certification Account. Fees collected pursuant to
this section shall be deposited in the Certification
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1 Account and shall be available, upon appropriation by the
2 Legislature, exclusively to pay the expenses incurred by
3 the bureau in administering this chapter. If at the
4 conclusion of any fiscal year the amount of fees collected
5 exceeds the amount of expenditures for that purpose
6 during that fiscal year, the surplus in the Certification
7 Account shall be carried over into the succeeding fiscal
8 year.
9 (b) Beginning July 1, 1988, every applicant for a
10 kieense as a maﬁufae-mrer, ﬂ’l'&ﬂﬁf&et-tlfer braneh;
11 d!ﬂbnbuter-erdismbuterbraﬂeh-&ﬁdeveﬁfappheaﬂffer
12 the renewal of & license as & manufaeturer; manufecturer
13 braneh; distributer; eor distributer braneh; shall
14 secompany the applieation with and on or before
15 February 1 of each calendar year thereafter, every
16 manufacturer shall file with the New Motor Vehicle
17 Board a statement of the number of motor vehicles sold,
18 leased, or otherwise distributed by or for the ;
19 manufacturer in this state during the preceding calendar
2 year, and shall, upon written notice, pay to the
2] Department of Meotor Vehieles; for eaeh issuanee or
22 renewal of the license; an amount preseribed by the New
23 Motor Vehicle Board ; but a fee, not to exceed one dollar
4 (81) for each motor vehicle sold, leased, or distributed by
% or for the applieant manufacturer in this state during the
26 preceding calendar year. The total fee paid by each
27 leensee manufacturer shall be rounded to the nearest
28 dollar in the manner described in Section 9559 of the
29 Vehicle Code. No more than one dollar ($1) shall be
30 charged, collected, or received from any one or more
31 heemsees manufacturer pursuant to this subdivision with
32 respect to the same motor vehicle.
3  (¢) (1) The fee required by subdivision (b) is due and
M4 payable no later than 30 days after the New Motor
35 Vehicle Board has given notice to the manufacturer of
36 the amount due and is delinquent after that time. A
37 penalty of 10 percent of the amount delinquent shall be
38 added to that amount, if the delinquency continues for

39 more than 30 days.

40 (2) In the event that a manufacturer fails to file the yFcA MJN 75
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statement required by subdivision (b) by the date ‘::‘:’r.r

specified, the New Motor Vehicle Board shall assess the
amount due from the manufacturer by using as the
number of motor vehicles sold, leased, or otherwise
distributed by or for the manufacturer in this state during
the preceding calendar year the total number of new
registrations of all motor vehicles sold, leased, or
otherwise distributed by or for the manufacturer during
the preceding calendar year.

‘e

(d) On or before January February 1 of each calendar
year, the bureau shall determine the dellar ameunt; not
to exeeed one dolar {813 per motor vehiele; whieh shall
be ecliceted and reeeived by the Department of Motor
Vehieles beginning Jaly 1 of that year; based upen ap
estimate of the number of sales; leases; and other
: H of moter vehieles in this state during the
ing ealendar year; in oerder notify the New Motor
Vehicle Board of the dollar amount necessary to fully
fund the program established by this chapter during the
following fiscal year. The burean shall notify the New
Motor Vehiele Board of the dolar ameount per metor
vehiele that the New Motor Vehicle Board shall use this
information in calculating the amounts of the fees to be
collected from epplieants manufacturers pursuant to this

subdivisien section.

(e) For the purposes of this section, “motor vehicle”
means a new passenger or commercial motor vehicle of
a kind that is required to be registered under the Vehicle
Code, but the term does not include a motorcycle, a

motor home, or any vehicle whose gross weight exceeds
10,000 pounds.

tey

() The New Motor Vehicle Board may adopt
regulations to implement this section.

SEC. 2. This act is an urgency statute necessary for
the immediate preservation of the public peace, health,
or safety within the meaning of Article IV of the
Constitution and shall go into immediate effect. The facts
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\
byt 1 constituting the necessity are:
alaws: 2 Chapter 1280 of the Statutes of 1987 established a
uwigs: 3 program in the Bureau of Automotive Repair to certify
r o 4 the operation of third-party dispute resolution processes
stied= 5 under the state’s “Lemon Law” and imposed fees on auto
bero> 6 manufacturers to fund that program. Both the program
@ 7 and fee collections are scheduled to become operative on
wrerdz 8 July 1, 1988. In order to establish a more efficient, less
9 costly method of collecting fees from auto manufacturers
10 to fund the certification program before it begins
de 11 operation, it is necessary that this act take effect
sape 12 immediately.
Sae 13 emended to read:
o 14 104 (o) Any buyer of econsumer goeds whe is
jwe: 15 dameged by e failure to eomply with any ebligation
w= 16 under this ehapter or under an implied or express
iz 11 warranty + mey bri '
il 18 recovery of damages and ether legal and equitable relief:
b’ 19 {b)} Fhe measure of the buyer’s damages in an aeton
¥ 20 under this seetion shell inelude the rights of replacement
v 2l er reimburserment as set forth in subdivision {(d) eof
g0 22 Seetion 1703-2; and the fellowing:
]ﬂq;%ﬁ}%ereﬂaebuyerh&Sthbfuﬂyfejeeteder
%55:;.'24}ushﬁ9-blyrev?kedaeeepteﬁeeefthe.geedserhas
1o & exereised eny right to eaneel the sale; Seetions 271; 8718;
26 end 813 of the Commereial Gode shall apply~
21 {8y Where the buyer has aceepted the geeds; Seetions
4 8 S end 8B of the Commereial Gode shall apply; and
29 the measure of damages shall inelude the eest of repairs
o o0 neeessary to make the goods eenform:
& Sl {e) I the buyer establishes that the feilure to eomply
¢ 92 waswillful; the judgment mey inelude; in addition te the
¢ 33 emounts recovered under subdivision {a); & eivil penalty
' 34 which shall net execed tweo Hirnes the amount of aetual
o 3 damages: This subdivision shall net apply in eny elass
- 36 aetion under Seetion 382 of the Gede of Givil Proecedure
31 er under Seetion 1781; or with respeet to a elaim based
. 38 selely on a breeeh of an implied warrenty-
&) I the buyer prevails in an aecHon under this

2
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eep&rteftheyudgmentemequdted&ew
amount of eests and expenses; ineluding attorney’s fees
basedenaetueihmeeupended—deteumedbyt-heeemt

)

eonneetion with the cemmeneement and proseeubon of

sueh aetion; unless the eourt in its diseretion determines l

thet sueh an award of attorney’s fees would be §
l

inappropriate:

SEG-Q-%eemendmentefSee&en-l—'r’B!eft-heGnﬂ

GCede made at the 1087/88 Regular Session of the
dees not eenstitute a change im; but ©

Legistature
deelaratory of; the existing law-

to have beern reasomably ineurred by the buyer in |
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AMENDED IN SENATE MAY 31, 1988
AMENDED IN SENATE MAY 11, 1988

CALIFORNIA LEGISLATURE—1987-88 REGULAR SESSION

ASSEMBLY BILL No. 1367

Introduced by Assembly Member Tanner

March 4, 1987

An act to amend Section 9889.75 of the Business and
Professions Code, relating to warranties, and declaring the
urgency thereof, to take effect immediately.

LEGISLATIVE COUNSEL’S DIGEST

AB 1367, as amended, Tanner. Warranties: motor vehicle
third-party dispute resolution.

Under existing law, on July 1, 1988, the Certification
Account is created within the Automotive Repair Fund. This

-account is to be funded by fees imposed upon applicants for

licenses as manufacturers or distributors or for renewal of
licenses as manufacturers or distributors. The fees are to be
collected by the New Motor Vehicle Board and are to be
expended upon appropriation by the Legislature to pay the
expenses of the Bureau of Automotive Repair in
administering the program for certification of third-party
dispute resolution processes. On or before January 1 of each
calendar year, the bureau is to determine, as specified, the
dollar amount to be collected by the Department of Motor
Vehicles and to notify the board of this dollar amount.
Existing law provides that the board may adopt regulations to
implement the foregoing provisions.

This bill would revise the provisions relating to the
collection of fees to delete the references to applicants for
licenses or renewal of licenses as manufacturers or
distributors. The bill would instead require every
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manufacturer to file a statement i Febraary on or before
May 1 of each year which contains specified information and
to pay a fee within a specified time after written notification
by the board. The bill would alsc make related changes. A
penalty would be assessed agamst the manufacturer for
delinquent payments.

This bill would require the bureau to notify the board of the
dollar amount necessary to fully fund the third-party dispute
resolution process on or before February 1, but would not
specify the method by which the board is to determine the
dollar amount.

This bill would provide that the regulations which the
board may adopt to implement the provisions relating to the
collection of fees shall include, at a minimum, a formula for
calculating the fee to be collected for each motor vehicle and
the total amount of fees to be be collected from each
manufacturer.

This bill would declare that it is to take effect immediately
as an urgency statute.

Vote: %. Appropriation: no. Fiscal committee: =mne yes.
- State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 9889.75 of the Business and
Professions Code, as added by Chapter 1280 of the
Statutes of 1987, is amended to read:

9889.75. The New Motor Vehicle Board in the
Department of Motor Vehicles shall, in accordance with
the procedures prescribed in this section, administer the
collection of fees for the purposes of fully funding the
administration of this chapter.

(a) There is hereby created in the Automotive Repair
Fund a Certification Account. Fees collected pursuant to
this section shall be deposited in the Certification
Account and shall be available, upon appropriation by the
Legislature, exclusively to pay the expenses incurred by
the bureau in administering this chapter. If at the
conclusion of any fiscal year the amount of fees collected
exceeds the amount of expenditures for that purpose
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during that fiscal year, the surplus in the Certification
Account shall be carried over into the succeeding fiscal
year.

(b) Beginning July 1, 1988, and on or before Eebruarsy
May 1 of each calendar year thereafter, every
manufacturer shall file with the New Motor Vehicle
Board a statement of the number of motor vehicles sold,
leased, or otherwise distributed by or for the
manufacturer in this state during the preceding calendar
year, and shall, upon written notice delivered to the
manufacturer by certified mail, return receipt requested,
pay to the New Motor Vehicle Board a fee, not to exceed
one dollar ($1) for each motor vehicle sold, leased, or
distributed by or for the manufacturer in this state during
the preceding calendar year. The total fee paid by each
manufacturer shall be rounded to the nearest dollar in
the manner described in Section 9559 of the Vehicle
Code. No more than one dollar (§1) shall be charged,
collected, or received from any one or more
manufacturer pursuant to this subdivision with respect to
the same motor vehicle.

(c) (1) The fee required by subdivision (b) is due and
payable no later than 30 days after the New Motor

O

manufacturer has received notice of the amount due and

is delinquent after that time. A penalty of 10 percent of
the amount delinquent shall be added to that amount, if
the delinquency continues for more than 30 days.

(2) In the event that a manufacturer fails to file the
statement required by subdivision (b) by the date
specified, the New Motor Vehicle Board shall assess the
amount due from the manufacturer by using as the
number of motor vehicles sold, leased, or otherwise
distributed by or for the manufacturer in this state during
the preceding calendar year the total number of new
registrations of all motor vehicles sold, leased, or
otherwise distributed by or for the manufacturer during
the preceding calendar year.

(d) On or before February 1 of each calendar year, the
bureau shall notify the New Motor Vehicle Board of the
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dollar amount necessary to fully fund the program
established by this chapter during the following fiscal
year. The New Motor Vehicle Board shall use this
information in calculating the amounts of the fees to be
collected from manufacturers pursuant to this section.

(e) For the purposes of this section, “motor vehicle”
means a new passenger or commercial motor vehicle of
a kind that is required to be registered under the Vehicle
Code, but the term does not include a motorcycle, a
motor home, or any vehicle whose gross weight exceeds
10,000 pounds.

(f) The New Motor Vehicle Board may adopt
regulations to implement this section. The regulations
shall include, at a minimum, a formula for calculating the
fee, established pursuant to subdivision (b), for each
motor vehicle and the total amount of fees to be collected
from each manufacturer.

SEC. 2. This act is an urgency statute necessary for
the immediate preservation of the public peace, health,
or safety within the meaning of Article IV of the
Constitution and shall go into immediate effect. The facts
constituting the necessity are:

Chapter 1280 of the Statutes of 1987 established a
program in the Bureau of Automotive Repair to certify
the operation of third-party dispute resolution processes
under the state’s “Lemon Law’” and imposed fees on auto
manufacturers to fund that program. Both the program
and fee collections are scheduled to become operative on
July 1, 1988. In order to establish a more efficient, less
costly method of collecting fees from auto manufacturers
to fund the certification program before it begins
operation, it is necessary that this act take effect
immediately.

20
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compounding.

CHAPTER 203

An act to amend Section 9889.75 of the Business and Professions
Code, relating to warranties, and declaring the urgency thereof, to
take effect immediately.

[Approved by Governor June 23, 1988. Filed with
Secretary of State June 23, 1988 ]

The people of the State of California do enact as follows:

SECTION 1. Section 9889.75 of the Business and Professions
Code, as added by Chapter 1280 of the Statutes of 1987, is amended
to read:

0889.75. The New Motor Vehicle Board in the Department of
Motor Vehicles shall, in accordance with the procedures prescribed
in this section, administer the collection of fees for the purposes of
fully funding the administration of this chapter.

(a) There is hereby created in the Automotive Repair Fund a
Certification Account. Fees collected pursuant to this section shall be
deposited in the Certification Account and shall be available, upon
appropriation by the Legislature, exclusively to pay the expenses
incurred by the bureau in administering this chapter. If at the
conclusion of any fiscal year the amount of fees collected exceeds the
amount of expenditures for that purpose during that fiscal year, the
surplus in the Certification Account shall be carried over into the
succeeding fiscal year.

(b) Beginning July 1, 1988, and on or before May 1 of each
calendar year thereafter, every manufacturer shall file with the New
Motor Vehicle Board a statement of the number of motor vehicles
sold, leased, or otherwise distributed by or for the manufacturer in
this state during the preceding calendar year, and shall, upon written
notice delivered to the manufacturer by certified mail, return
receipt requested, pay to the New Motor Vehicle Board a fee, not to
exceed one dollar ($1) for each motor vehicle sold, leased, or
distributed by or for the manufacturer in this state during the
preceding calendar year. The total fee paid by each manufacturer
shall be rounded to the nearest dollar in the manner described in
Section 9559 of the Vehicle Code. No more than one dollar ($1) shall
be charged, collected, or received from any one or more
manufacturer pursuant to this subdivision with respect to the same
motor vehicle.

(c¢) (1) The fee required by subdivision (b) is due and payable no
later than 30 days after the manufacturer has received notice of the
amount due and is delinquent after that time. A penalty of 10 percent
of the amount delinquent shall be added to that amount, if the

25360
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delinquency continues for more than 30 days.

(2) In the event that a manufacturer fails to file the statement
required by subdivision (b) by the date specified, the New Motor
Vehicle Board shall assess the amount due from the manufacturer by
using as the number of motor vehicles sold, leased, or otherwise
distributed by or for the manufacturer in this state during the
preceding calendar year the total number of new registrations of all
motor vehicles sold, leased, or otherwise distributed by or for the
manufacturer during the preceding calendar year.

(d) On or before February 1 of each calendar year, the bureau
shall notify the New Motor Vehicle Board of the dollar amount
necessary to fully fund the program established by this chapter
during the following fiscal year. The New Motor Vehicle Board shall
use this information in calculating the amounts of the fees to be
collected from manufacturers pursuant to this section.

(e) For the purposes of this section, “motor vehicle” means a new
passenger or commercial motor vehicle of a kind that is required to
be registered under the Vehicle Code, but the term does not include
a motorcycle, a motor home, or any vehicle whose gross weight
exceeds 10,000 pounds.

(f) The New Motor Vehicle Board may adopt regulations to
implement this section. The regulations shall include, at a minimum,
a formula for calculating the fee, established pursuant to subdivision
(b), for each motor vehicle and the total amount of fees to be
collected from each manufacturer.

SEC. 2. This act is an urgency statute necessary for the
immediate preservation of the public peace, health, or safety within
the meaning of Article IV of the Constitution and shall go into
immediate effect. The facts constituting the necessity are:

Chapter 1280 of the Statutes of 1987 established a program in the
Bureau of Automotive Repair to certify the operation of third-party
dispute resolution processes under the state’s “Lemon Law” and
imposed fees on auto manufacturers to fund that program. Both the
program and fee collections are scheduled to become operative on
July 1, 1988. In order to establish a more efficient, less costly method
of collecting fees from auto manufacturers to fund the certification
program before it begins operation, it is necessary that this act take
effect immediately.
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A.B. No. 1366—Costa.

An act to add Sechon 391 to the Fish and Game Code. relating to fich ind game
1987

Mar  4—Read first bme To print

Mar 5 From printer May be heard in committee Aprl 4

Mar 17—Referred to Com on WP & W

Apnl 29—From committee Amend, and do pass as amended, and re-refet to
Com on W & M with recommendation To Consent Calendat
{Ayes 12 Noes 0) (April 232) '

April 30—Read second time and amended

May 5—Re-referred to Com on W & M

May 28 —From committee Do pass To Consent Calendar (May 27)

June 1—Read second time To Consent Calendar

June 3—Read third time, passed, and to Senate (Ayes 74 Noes{ Page 2468)

June 4—In Senate Read first hme To Com on HLS for assignment

June 11—Referred to Com on NR & W

June 30—From commtteer Do pass, and re-refer to Com on APPR with
recommmendathion To Consent Calendar. Re-referred (Ayes 3 Noes
a.)

July 9—From commuttee- Be placed on second reading file pursuant to
Senate Rule 288

July 13—Read second time To third reading

July lﬁ—Redasd third time, passed, and to Assemnbly (Ayes 36 Noes 0 Page
2903 )

July 16—In Assembly To enrollment

July 20—Enrolled and to the Governor at 4 p.m

July 29—Approved by the Governor

July 30—Chaptered by Secretary of State - Chapter 297, Statutes of 1987

A B. No. 1367—Tanner.

An act to amend Section 9889 75 of the Busmess and Profession Code, relathing
to warranhes, and declaring the urgency thereof, to take cffect immediatelv

1987

Mar 4—Read first time To print

Mar 5—From printer May be heard in commttee Apnl 4

Mar 26—Referred to Com on GE & CON PRO

May 20—From committee Do pass To Consent Calendar (May 15)

May ¢2l—Read second time To Consent Calendar

May 26—Read tinrd hime, passed, and to Senate (Ayes 74 NoesQ Page 2246 )
May 27—In Senate Read first time To Com on RLS for assignment

June 4—Referred to Com on INS,, CL. & CORPS.

July 2—From committee: Do pass To Consent Calendar

July  6—Read second bme To Consent Calendar

July 5 From Consent Calendar Toinactive file on motion of Senator Mello

1988

May 5—From mactive file, Re-referred to Com on APPR

May 11—From committee chairman, with author’s amendments Amend, and
re-refer to commuttee Read second hme, amended, and re-referred
to Com. on APPR

May 19—Withdrawn from commutiee Re-referred to Com on JUD

May 23—In committee Hearing postponed by committee

May 27—From committee Amend, and do pass as amended (Ayes § Noes

0)

May 31-—Read second time, amended, and to third reading

June 9—Read third time Urgency clause adopted Passed and to Assembh
{Ayes 39 Noes 0 Page 6420)

June 9—In Assembly Concurrence i Senate amendments pendin

June 13—Urgency clause adopted Senate amendments concurred in To
enrollment {Ayes 75 Noes 0 Page 8327 )

June 14—Enrolled and to the Governor at £ pm

June %—Aﬁproved by the Governor

June 23—Chaptered by Secretary of State - Chapter 203, Statutes of 1958

FCA MJN 86

(800) 666-1917

LEGISLATIVE INTENT SERVICE



Date of Hearing: May 19, 1987 AB 1367

ASSEMBLY COMMITTEE ON GOVERNMENTAL EFFICIENCY AND CONSUMER PROTECTION
RUSTY AREIAS, Chairman

AB 1367 (Tanner) - As Introduced: March 4, 1987

ASSEMBLY ACTIONS:

COMMITTEE G. E. & CON. PRO. VOTE COMMITTEE VOTE
Ayes: Ayes:

Nays: Nays:

SUBJECT

Warranties: remedies.
DIGEST

Existing law gives the buyer of consumer goods the right to bring a legal
action to obtain damages and other relief because of damage the consumer has
suffered due to a manufacturer's failure to comply with the Song-Beverly
Consumer Warranty Act which establishes direct legal relations between the
buyer and manufacturer in consumer transactions in California.

This bill clarifies that the buyer's damages in an action under the
Song-Beverly Consumer Warr 2ty Act include the rights of replacement or
reimbursement.

FISCAL EFFECT

None

COMMENTS

The purpose of this bi1l, sponsored by the author, is to clarify that a

consumer who brings an action to obtain damages under the Song-Beverly Consumer
Warranty Act has the right to obtain either a refund or replacement i* a
warranted product is defective and is not fixed after a reasonable number of
attempts as defined. '

At issue 1s an automobile manufacturer's legal argument in a recent "lemon law"
case that a plaintiff car buyer can sue only for the remedies specifically
referenced in a particular section of the Song-Beverly Act. This bill adds to
that section a reference to the code which specifies that the

- continued -

AB 1367
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AB 1367
Page 2

refund/replacement remedy provided for in the "lemon law" is available to a
buyer in a lawsuit brought against a warrantor for defective products.

SUPPORT (verified 5/12/87) OPPOSITION
None received. None received.
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February 6, 1987

MEMORANDUM
T0: Assembiywoman Sally Tanner
FROM Jay J. DeFuria
SUBJECT: Legislative Proposal: *Clean-up® (clarifying)
amendment to your AB 3560 of 1982 (Chapter 385,
Statutes of 1982)
~
ISSUE >
As 1 briefly discussed with you and Arnie in your office o
recently, an interpretation concerning Civil Code Section 1794 Q
(in the Song-Beverly Consumer Warranty Act) has been broached by =
an automobile manufacturer's attorney in at least one pending 2
consumer auto "lemon" case which, were it to'b me accepted,
could seriously weaken your lemon law. This lem was brought N
to my attention by the consumer's attorne rian )
Kermnitzer-Sar Francisco) who requested t! on 1794 be >
amended to clarify its meaning and ward o' angerous b
misinterpretation. =
L
BACKGROUND ) =
CiviT Code Section 1794 is a provision of g-Beverly Act N
which gives the consumer the right to bri action to >
obtain damages and other relief beca the consumer o
has suffered due to a manufacture ilure to D
comply with Song-Beverly warranty oblf ‘authored AB o
3560 in 1982 which made some "fine tuning’ ations to -
Section 1794 (the bill's sponsor was the,Dep t of Consumer -
Affairs). ; Y
| I::
Section 1794 specifies what the measure of 11 be for ]
the buyer in certain circumstances by ified

know,

California Commercial Code provis ;
uyer with

Civil Code Section 1793.2 (the
the right to obtain either a refu "
replacement if a warranted product is ‘defect
after a reasonable number of attempts (4X/30 d

PROBLEM
The misinterpretation problem comes about because
does not specifically include the refund/replac
provided to the buyer by Section 1793.2 (nor othe
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provided for in the Song-Beverly Act). The result has been for
the auto manufacturer's attorney to argue in court that a
plaintiff car buyer can sue only for the Section 1794 remedies
and not for the Section 1793.2 refund/replacement remedy. I
think that argument is ludicrous since were it to be accepted, it
would drastically reduce any incentive for the manufacturer to
offer a refund Lefore a lawsuit, and cause them to argue the
refund is an unavailable remedy in a lawsuit. (They argue the
buyer only has the right to obtain the difference in value
between what the defective car is worth and what it would have
been worth without the defects).

THE PROPOSAL

The Tegislative proposal is simply to amend Civil Code Section
1794 by adding language that would clearly specify that the
refund/replacement remedy provided by Section 1793.2 is available
to a buver in a lawsuit brought against a warrantor for defective
products.

The language for the amendment would be as follows:

Amend Section 1794(b) of the Civil Code by deleting "as
follows:" after the word "shall" and inserting:

include the rights of replacement or reimbursement as
set forth in Section 1793.2(d) and the following
(See attached markup)

Because this amendment is a clarification that Section 1794
doesn't preclude Section 1793.2 remedies, and to avoid the
possibility of having this proposed amendment construed
otherwise, I would also recommend that the following legislative
intent be added as uncodified language in the bill:

Sec.2. (of the bill) The amendment of Section 1794 of the
Civil Code made at the 1987-88 Regular Session of the
Legislature does not constitute a change in, but is
declaratory of existing law.

Finally, I would recommend that this proposal be considered for
introduction as a separate bill, rather than as an amendment to
your 1987 "Lemon Law II" bi11. The rationale is that it is a
clean-up to your previous non-lemon law legislation and that
having 1t in a separate bi11 will reduce confusion and keep it
separated from any controversy that may attach to your direct
lemon l1aw clean-up efforts.

If I can be of further assistance to you on this issue piease let
me know.

JJdD:bj
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Date of Hearing: May 19, 1987 AB 1367

ASSEMBLY COMMITTEE ON GOVERNMENTAL EFFICIENCY AND CONSUMER PROTECTION
RUSTY AREIAS, Chairman

AB 1367 (Tanner) - As Introduced: March 4, 1987

ASSEMBLY ACTIONS:

COMMITTEE G. E. & CON. PRO. VOTE COMMITTEE VOTE
Ayes: Ayes:

Nays: Nays:

SUBJECT

Warranties: remedies.
DIGEST

Existing law gives the buyer of consumer goods the right to bring a legal
action to obtain damages and other relief because of damage the consumer has
suffered due to a manufacturer's failure to comply with the Song-Beverly
Consumer Warranty Act which establishes direct legal relations between the
buyer and manufacturer in consumer transactions in California.

This bill clarifies that the buyer's damages in an action under the
Song-Beverly Consumer Warr 2ty Act include the rights of replacement or
reimbursement.

FISCAL EFFECT

None

COMMENTS

The purpose of this bi1l, sponsored by the author, is to clarify that a

consumer who brings an action to obtain damages under the Song-Beverly Consumer
Warranty Act has the right to obtain either a refund or replacement i* a
warranted product is defective and is not fixed after a reasonable number of
attempts as defined. '

At issue 1s an automobile manufacturer's legal argument in a recent "lemon law"
case that a plaintiff car buyer can sue only for the remedies specifically
referenced in a particular section of the Song-Beverly Act. This bill adds to
that section a reference to the code which specifies that the

- continued -

AB 1367
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AB 1367
Page 2

refund/replacement remedy provided for in the "lemon law" is available to a
buyer in a lawsuit brought against a warrantor for defective products.

SUPPORT (verified 5/12/87) OPPOSITION
None received. None received.
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CONSENT
AB 1367
Tanner (D)
As introduced

Majority

(800) 666-1917

74-0, p. 2246, 5/26/87

(Passed Assembly on Comsent)
SUBJECT: Warranties: Remedies g
o
SQOURCE:  The author 7
=
'IJ_J
DIGEST: This bill clarifies that the buyer's damages in an action under the Z
Song-Beverly Consumer Warranty Act include the rights of replacement or L
reimbursement. =
<<
ANALYSIS: Existing law gives the buyer of consumer goods the right to bring a %)
Tegal action to obtain damages and other relief because of damage the consumer <
has suffered due to a manufacturer's failure to comply with the Song-Beverly -
Consumer Warranty Act which establishes direct legal relations between the buyer D
and manufacturer in consumer transactions in California. :as;
na
The purpose of this bi11, sponsored by the author, is to clarify that a consumer g

who brings an action to obtain damages under the Song-Beverly Consumer Warranty
Act has the right to obtain either a refund or replacement if a warranted
product 1s defective and is not fixed after a reasonable number of attempts, as
defined.

At issue is an automobile manufacturer's legal argument in a recent "lemon law"
case that a plaintiff car buyer can sue only for the remedies specifically
referenced in a particular section of the Song-Beverly Act. This bill adds to
that section a reference to the code which specifies that the refund/replacement
remedy provided for in the "lemon law" is available to a buyer in a lawsuit
brought against a warrantor for defective products.
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According to the Senate Insurance, Claims and Corporations Committee analysis,
this bill was spawned when an automobile manufacturer in a court case argued
(unsuccessfully) that a buyer can only sue for the remedies specifically
enumerated in Section 1794 of the Civil Code, which does not include replacement
or reimbursement remedies.

FISCAL EFFECT: Appropriation: No Fiscal Committee: No Local: No

SUPPORT: (Verified 7/2/87)

Attorney General

DLW:ct1 7/2/87 Senate Floor Analyses
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SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE ASSEMBLY BILL wO.

SENATOR ALAN ROBBINS, CHAIRMAN

ASSEMBLY BILL NO. 1367 (Tanner) As Introduced March 4, 1987
Civil Code

Source: Author

Prior Legislation: AB 3560 (Chapter 385, Statutes of 1982)
Support: No known

Opposition: No known

SUBJECT

Replacement or reimbursement remedies under the Song-Beverly Consumer
Warranty Act.

DIGEST

1] Description: AB 1367 clarifies that the refund or replacement remedies
provided by Section 1793.2 of the Civil Code is available to a buyer in an
action for damages against a warrantor for a defective product.

The bill further declares that the change made by this bill is declaratory
of existing Taw and does not constitute a change in existing law.

2] Background: Section 1794 of the Civil Code law gives the buyer of
consumer goods the right to bring a legal action to obtain damages and
other relief because of damage the consumer has suffered due to a
manufacturer's failure to comply with the Song-Beverly Consumer warranty
Act. This section does not specifically mention that the buyer has the
specific remedy of replacement of the product or reimbursement for the
product. However, Section 1793.2 of the Civil Code provides a replacement
or reimbursement remedy for the buyer under specified conditions.

FISCAL EFFECT Fiscal Committee: No

STAFF_COMMENTS

This bill was spawned when an automobile manufacturer in a court case
argued (unsuccessfully) that a buyer can only sue for the remedies
specifically enumerated in Section 1794 of the Civil Code, which does no:
include replacement or reimbursement remedies.

JIM CATHCART ASSEMBLY BILL NO. 1367
Consultant

07/01/87
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STATE OF CALIFORNIA

cCoprY

OFFICE OF LEGISLATIVE COUNSEL L

June 2, 1987

Assemblywoman Sally Tanner

A.B. 1367 — Contlict g
—
©
(o]
(o]
was %
The above measure, introduced by you, which ismowkset for hearing in the
Assembly Governmental Efficiency and Consumer Protection meﬁucg
appears to be in conflict with the following other measure(s): =
L
A.B. 2057~Tanner 2
0
'_
e
L
=
'_
<
—
)
O
L
-
g,
™
ENACTMENT OF THESE MEASURES IN THEIR PRESENT FORM MAY ‘l':
GIVE RISE TO A SERIOUS LEGAL PROBLEM WHICH PROBABLY CAN BE .'.:
AVOIDED BY APPROPRIATE AMENDMENTS,
WE URGE YOU TO CONSULT OUR OFFICE IN THIS REGARD AT YOUR
EARLIEST CONVENIENCE.
Very truly yours,
BION M. GRIGORY
LEGISLATIVE ClOtNSK]
ce: Committee
named above
Each lead author ,
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SENATE COMMITTEE ON JUDICIARY
Bill Lockyer, Chairman
1987-88 Regular Session

AB 1367 (Tanner)

As amended May 11

Hearing date: May 24, 1988
Business & Professions Code
GPS

NEW MOTOR VEHICLE ARBITRATION: FEES FOR CERTIFICATION

HISTORY

Source: Author

Prior Legislation: AB 2057 (1987) - Chaptered
Support: Unknown
Opposition: No known

Assembly Floor Vote: Not applicable

KEY ISSUE

SHOULD AUTOMOBILE MANUFACTURERS BE BILLED DIRECTLY BY THE NEW
MOTOR VEHICLE BOARD TO SUPPCRT THE CERTIFICATION OF THIRD-PARTY
DISPUTE RESOLUTION PROGRAMS, THROUGH FEES TO BE DETERMINED ON THE
BASIS OF ANNUAL SALES?

PURPOSE

The existing "Lemon Law" establishes procedures whereby the
purchaser of a new defective motor vehicle might obtain redress.
Central to the process is the submittal of contentions between
purchasers and manufacturers to a third-party dispute resolution
program. Under AB 2057 (Tanner) of last year, the Bureau of
Automotive Repair is cha with the responsibility of
certifying the dispute ri tion processes to be used in the
~arbitration of Lemon L s. That certification program,
~operative July 1 o , 1s to be funded by the impositiun
‘of fees collected ment of Motor Vehicles on every
¢ renewal as a manufacturer or
e amount of the fee is to be
icle Board, d on estimate of
e Repair and calculated on a

determined by the n
need by the Bureau of A
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AB 1367 (Tanner)
Page 2

per-transaction basis not to exceed one dollar per vehicle. A
statement of transactions and the appropriate fee is to accompany
the application to the Department of Motor Vehicles, which
deposits the proceeds in a Certification Account to be
appropriated to the Bureau by the Legislature.

This bill would simplify the conllection process by requiring the
naw Motor Vehicle Board to calculate the fees, bill the auto
manufacturers only, and collect the fees directly for deposit in
the Certification Account. Involvement of the Department of
Motor Vehicles, and undue complication of the license application
and renewal nrocess, would thereby be avnided.

The purpose of this measure is to establish a more direct and
less administratively burdensome method of collecting fees for

the certification of Lemon Law dispute resolution programs. g
COMMENT S
(o]
1. The current funding mechanism for the certification program §
is unduly complicated =
Establishing the responsibility of auto manufacturers for 5]
defects in products for which they have made an expressed S
warranty has been the subject of legislative activity for 0
nearly a decade. The essence of a Lemon Law is to provide v
the purchaser with a statutory framework through which he or =
she might be made whole for losses incurred in the purchase =
of an inherently defective automotive product. Under current =
law, submittal of disputes between a manufacturer and a <
consumer to a third-party arbitration has become an accepted E
procedure. However, in the passage of AB 2051, the 7
Legislature recognized the need to ensure that dispute o
resolution processes as may be offered by the manufacturer -
meet accepted procedural standards. To this end, the Bureau
of Automotive Repair was charged with the certification of SB;
the processes to be made available to consumers. st
™
The responsibility of manufacturers to fund the certification g

program was determined in last year's legisiation; however,
the manner in which the funding is to be collected seems
administratively cumbersome, involving three agencies and
tied to the reqular licensing and license renewal process of
the DMV. The process proposed in this measure is simpler and
more direct: manufacturers would inform the New Motor
Vehicle Board of their transactions by February 1 of each

(More)
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AB 1367 (Tanner)
Page 3

year, would receive a notice of assessment from the Board,
and would forward payment for deposit to the certification
account within 30 days of notice. A penalty of 10% would be
imposed for delinquency. Failure to notify the Board of
sales, leases, etc., would result in an assessment paid on
the preceding year's transactions. The Bureau would continue
to be responsible for calculating the level of funding
needed.

2. Nondisclosure of prior year's business may work in favor
of some manufacturers

While the procedure p)uposed seems a ~easonable alternative
to DMV involvement as currently in effect, there seems to
exist a possible loophole whereby manufacturers might reduce

N~
their funding 1iability. A failure to file & rzcord of their §
transactions results in an assessment based on prior year S
performance; thus, it may behoove them to decline disclosure ©
of performance in a year relatively more successful than the g
prior one. While this would have no effect on the state's <
take, it might result in an unfair assessment upon other
manufacturers who would be forced to bear an additional Ly
amount of assessment. %

o
SHOULD NOT SOME PENALTY BE IMPOSED FOR FAILURE TO DISCLOSE 7
TRANSACTIONS? >

‘ L
3. Urgency clause needed to ensure that financing provisions =
are in order prior to effective date of the program u

'_
This bi11 contains an urgency clause, necessary to ensure 9
that the new fee provisions are operative prior to the July 1 <
effective date of the certification program. @

*ededededododekkhek .
R
sl

l..:
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AB 1367

CONCURRENCE IN SENATE AMENDMENTS
AB 1367 (Tanner) - As Amended: May 31, 1988

ASSEMBLY VOTE __ 74-0 (May 26, 1987) SENATE VOTE  39-0 (June 9, 1988)

Original Committee Reference: G. E. & CON. PRO.

DIGEST
Urgency statute. 2/3 vote required.

Curreni iaw, known as the "Lemon Law", ailows automobile manufactureis to
establish qualified third party dispute resolution (arbitration) programs,
which buyers must use before they can assert the statutory presumption that a
vehicle is a lemon in a Tegal action for replacement or refund.

Current law, operative July 1, 1988, also requires the Bureau of Automotive
Repair to establish a program for the certification of the third party dispute
resolution programs established, and creates a Certification Account funded
through a surcharge on applications for licensure or renewal as manufacturers
of distributors of new motor vehicles to pay for the program. On or before
January 1 of each calendar year, the bureau is to determine the dollar amount,
not to exceed $1 per vehicle sold, needed to be collected in fees.

As passed by the Assembly, this bil1 clarified that the buyer's damages in an

action under the Song-Beverly Consumer Warranty Act include the rights of
replacement and reimbursement.

The Senate amendments delete the contents of the bill as passed by the Assembly
and instead require the New Motor Vehicle Board to:

1) Adopt regulations including a formula to calculate the fees necessary to
fund the certification program for dispute resolution mechanisms.

2) Calculate the fees based on information provided by February 1 each year

by motor vehicle manufacturers, Failure to file would result in an
assessment based on the prior year's figures.

3) Bill the auto manufacturers only, Payment would be due within 30 days of
notification, with a 10% penalty for delinquency.

4) Collect the fees directly for deposit in the Certification Account.

- continued -

AB 136°

FCA MJN 101

(800) 666-1917

LEGISLATIVE INTENT SERVICE



AB 136~
Page 2

FISCAL EFFECT

None
COMMENTS

This bill is an urgency measure created in the Senate, so that it can be
enacted before the law it seeks to amend takes effect on July 1, 1988. The
bill has not been heard in this form by the Assembly.

The purpose of this measure is to establish a more direct and Tess
administratively burdensome method of collecting the fees necessary to fund the
certification of Lemon Law dispute resolution pregrams. This certifiration
program was created in 1987 with the passage of AB 2057 (Tanner), and will taks
effect July 1. However, the mechanism AB 2057 established for coliecting the
fee is excessively cumbersome, involving three ageiicies and tied to the regular
licensing and license renewal process of the DMV.

The process proposed in this measure is simple and more direct: Manufacturers
would inform the New Motor Vehicle Board of their transactions by February 1,
of each year, would receive a notice of assessment from the Board, and would
forward payment for deposit to the certification account within 30 days of
notice. A penalty of 10% would be imposed for delinquency. Failure to notify
the Board of sales, leases, etc., would result in an assessment paid on the
preceding year's transactions.

Larry Doyle AB 1367
324-7440 Page 2
ageconpro
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G ] e Bﬂker
322-0399

Analyst:
Bus. Ph:
Home Ph:

€S Agency o
BirL ANALYSIS

Department Author Bill Number

CONSUMER AFFAIRS

Tanner AR 13
Related Bills Date Last

“Sponsored by

Author AB 2057 _arigin
BILL SUMMARY
i Existing law provides that any buyer of consumer
o goods who is damaged by a manufacturer's failure to
s greene comply with any obligation under the Song-Beverly
& __lnplerentation Consumer Warranty Act or under an implied or express
15ﬁ3§g332~ warranty or service contract may sue for damages and
"9 “TResponsibility other legal and equitable relief.
u;__ ‘gm:gn?i;i " : t ] @
[] Fute . . . . '
12 Ferination ) This bill clarifies that the buyer's damages in an
: 213‘?,’13’.2%‘ 0N action under the Song-Beverly Consumer Warranty Act ~
m:t-—- include the right of replacement or restitution §
Fratire sugget pursuant to the New Car Lemon Law. Q
‘5__0.-_:" ,}gencies et
N Ter Toact Background S
R g
v o
1 _Centiruous The Song-Beverly Consumer Warranty Act provides
o Ao that if the manufacturer of a consumer product is L
2 _Daticiency unable to service or repair the product to repair a O
zz___o-’;::';m, nonconformity after a reasonable number of attempts, z
::::l::;:no' » the manufacturer must either replace the product or %
B et reimburse the buyer for the price of the product, less b
;;___pa::;:? an amount attributable to the buyer's use before &
25_ Cre3snizatfonal discovery of the nonconformity. =
Cnanges =
26 Funds Transfer . . .
2’:".“'.’53",3’:@ The act in Civil Code section 1794, provides that >
zar__as;ec;n-jm any buyer who is damaged by a manufacturer's failure to <
s0f 10 Fcomon comply with any obligation under the act may sue for @
o pirs Effect damages and other legal and equitable relief as O
3 Heretary specified. =
317 Corsumer Cholce -
32 Corpetition
35 Erployment ::‘
]4_~_£conoa||c .“t
Teveloprant st
INTEAZSIED PARTIES "
Js_ﬁr:ponenn .
36__0pponents AMENDMENT SUMMARY:
3" Pro/ton
Argjuments
PECOMINOATION
EAS L
33 Suazsort
39 " _Cyoose - — — onre
co:_'eg:um\ Dept. Director Position Agency Sectry. Position Governor's Office Use
b il | s 70 [7s1A (7008 | 7S 70 [T7S1A [T700A Position Noted
03 Tpoeried Langusd® LY L L —lT Y L I Position Approved
Krtached —_— Positi Di rov
/N /Toefer. _ [N [ Toefer — sEn 1sappro
S——— v te: o

[)at7 Agency Secretapy " TV
é m/fj Assantant Sucretary
7 L4

nuglelationy
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AB 1367
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The New Car Lemon Law, which is contained in the Song
Beverly Consumer Warranty Act, establishes that a "reasonable
number of attempts™ to repair a new motor vehicle have been made
if, within the first year or 12,000 miles, either (a) the
manufacturer has been unable to repair the same nonconformity
after four attempts or (2) the vehicle is out of service for
repairs for a total of at least 30 days since delivery of the
vehicle to the buyer. A vehicle which meets this test is deemed
a "lemon," and the buyer has the right to restitution or
replacement. '

Since the New Car Lemon Law is a part of the Song-Beverly
Consumer Warranty Act, buyers of "lemons" have the same remedies
(i.e., the right to sue for damages and other leqgal and equitable
relief pursuant to Civil Code secficn 1794) as do buyers of uther
consumer goods. However, their remedies are not exclusively
those found in Civil Code section 1794.

In a recent lemon law case, the defendant automobile
manufacturer argued that the plaintiff car buyer could sue only
for the remedies specifically referenced in Civil Code section
1794. That section does not specifically entitle car buyers to
restitution or replacement of a "lemon." If this were the case,
buyers of "lemons" would be simply be stuck with them.

The Department of Consumer Affairs and other consumer
protection representatives believe that the New Car Lemon Law
clearly entitles the buyer of a "lemon" restitution or a
replacement vehicle, either by award of the manufacturer's lemon
law arbitration panel or by court judgment. However, to avoid
any future attempts by manufacturers to argue that new car buyers
are only entitled to the remedies contained in section 1794, the
author has introduced this bill to affirm that the buyer of a
"lemon" who brings an action for damages under the Song-Beverly
Consumer Warranty Act does have the right to restitution or
replacement,

Specific Findings

o This bill would preclude future arguments by vehicle
manufacturers in lemon law cases that the buyer of a "lemon"
is not entitled to restitution or replacement because
restitution or replacement is not specifically mentioned as
a remedy in Civil Code section 1794,

o This bill would declare that the changes in the bill are
declaratory of existing law,.

Fiscal Impact

No fiscal impact to the Department of Consumer Affairs.
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AB 1367
Page 3

Socio-Economic Impact

' ij}This bill would enhance the effectiveness of the New Car
Lemon Law by affirming that buyers of "lemons" are entitled to an
award of restitution or replacement in a legal action.,

Arqument

Interested Parties

Proponents: author (sponsor)
Attorney General

Opponents: None known
1

The purpose of this bill is set forth under‘Background,
above.

Recommendation

The Department of Consumer Affairs recommends a SUPPORT
position on this bill.
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Honorable Sally Tanner DEPARTMENT AUTHOR BILL NUMBER

Member of the Assembly Finance Tanner AB 1367

State Capitol, Room 4146

Sacramento, CA 95814 SPONSORED BY  RELATED BILLS AMENDMENT DATE
May 11, 1988

BILL SUMMARY

AB 1367 is clean-up legislation of Chapter 1280/87 (Tanner) which relates to the
Bureau of Automotive Repairs and the Department of Motor Vehicles administration
of the motor vehicle third-party dispute resolution process.

SUMMARY OF CHANGES

This bill has not been analyzed previously.

SUMMARY OF COMMENTS

The bureau and the Department of Motor Vehicles indicate that AB 1367 is clean-ug
legislation and costs associated with the bill wil? be minor and absorbable

within existing resources. g
FISCAL SUMMARY--STATE LEVEL %
SO (Fiscal Impact by Fiscal Year) 5
Code/Department LA (Dollars in Thousands) 2
Agency or Revenue co Code ®
Type RV EC_1987-88 FC 1988-89 FC 1989-90 Fund
Consumer Affairs 5]
1150/Bur of Auto. SO cmeeeeeeaeeeaas No Fiscal Impact------------ 128/Auto S
Repair Repair 0
2740/Motor Vehicle SO -----cemaaoo-. No Fiscal Impact------------ 044/Mot 7
Veh. Z
Impact on State Appropriations Limit--No E
ANALYSIS S
'_
A. Specific Findings %
o
Chapter 1280/87 revised the new car lemon law and required the bureau to -
certify third party agencies which assist in dispute resolutions. AB 1367 -
revises the provisicns of Chapter 1280/87 related to the collection of fees N3N
which provide funding for third party resolutions to delete the references sar
to applicants for licenses or renewal of licenses as manufacturers or e

distributors. This bill would instead require every manufacturer to file a
statement in February of each year which contains specified informztion and
to pay a fee within a specified time after written notification. A penalty
may be assessed if the fee is delinquent.

POSITISN:tra1 o Department Director Date
eu

TPrincipal Analyst  Date Program Budget Manager . Date v !
&°7 (222) R. H. Baker Wwallis §. Clark .. /7 _,  Position noted

/(/’f gﬁ[&t/ \S//%f M M/ lion' to f;%s',«ﬁ“:, |I;osition approved
. L _ : ,
CJ:BA,ABI376-8/abb [ Position Q]sgg%ggvgg

by:
BI NA S Form DF-43 (Rev 03/88 Buff)
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(2)

BILL ANALYSIS/ENROLLED BILL REPORT--{CONTINUED) Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER

Tanner May 11, 1988 AB 1367

ANALYSIS

A. Specific Findings (Continued)

The bureau will also be required to notify the New Motor Vehicle Board, which
was created by Chapter 1280/87, of the dollar amount necessary to fully fund
the third-party dispute resolution process on or before February 1. This
bill contains an urgency provision in order to fund the program before it
begins operation.

B. Fiscal Analysis
The bureau and the New Motor Vehicle Board (within the Department of Motor

Vehicles) indicate that any costs associated with AB 1367 would be minor and
absorbable within existing resources.

CJ:BA,AB1367-8/abb
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Date of Hearing: May 19, 1987 AB 1367
ASSEMBLY COMMITTEE ON GOVERNMENTAL EFFICIENCY AND CONSUMER PROTECTION
RUSTY AREIAS, Chairman
AB 1367 (Tanner) - As Introduced: March 4, 1987

ASSEMBLY ACTIONS:

COMMITTEE G. E. & CON. PRO. VOTE COMMITTEE VOTE
Ayes: Ayes:

Nays: Nays:

SUBJECT

Warranties: remedies.

DIGES]

Existing law gives the buyer of consumer goods the right to bring a legal
action to obtain damages and other relief because of damage the consumer has
suffered due to a manufacturer's failure to comply with the Song-Beverly
Consumer Warranty Act which establishes direct legal relations between the
buyer and manufacturer in consumer transactions in California.

This bill clarifies that the buyer's damages in an action under the
Song-Beverly Consumer Warranty Act include the rights of replacement or
reimbursement,

FISCAL EFFECT

None

COMMENTS,

The purpose of this bill, sponsored by the author, is to clarify that a
consumer who brings an action to obtain damages under the Song-Beverly Consumer
Warranty Act has the right to obtain either a refund or replacement if a
warranted product is defective and is not fixed after a reasonable number of
attempts as defined.

At issue is an automobile manufacturer's legal argument in a recent "lemon lYaw"
case that a plaintiff car buyer can sue only for the remedies specifically
referenceq in a particular section of the Song-Beverly Act. This bill adds to
that sertion a reference to the code which specifies that the

- continued -
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AB 1367
Page 2

refund/replacement remedy provided for in the "lemon law" is available to a
buyer in a lawsuit brought against a warrantor for defective products.

SUPPORT (verified 5/12/87) OPPOSITION
None received. None received.
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SUBJECT: Warranties: motor vehicle third-party dispute
resolution

SOURCE: Author

DIGEST: This bill provides that automobile manufacturers be
billed directly by the vehicle board to support the certification
of third-party dispute resolution programs, through fees to be
determined on the basis of annual sales.

ANALYSIS: The existing "Lemon Law" establishes procedures
whereby the purchaser of a new defective motor vehicle might
obtain redress. Central to the process is the submittal of
contentions between purchasers and manufacturers to a third-party
dispute resolution program. Under AB 2057 (Tanner) of last year,
the Bureau of Automotive Repair is charged with the
responsibility of certifying the dispute resolution processes to
be used in the arbitration of Lemon Law cases. That
certification program, operative July 1 of this year, is to be
funded by the imposition of fees collected by the Department of
Motor Vehicles on every applicant for license or license renewal
as a manufacturer or distributor of automobiles. The amount of
the fee is to be determined by the new Motor Vehicle Board, based
on estimate of need by the Bureau of Automotive Repair and
calculated on a per-transaction basis not to exceed one dollar
per vehicle. A statement of transactions and the appropriate fee
is to accompany the application to the Department of Motor
Vehicles, which deposits the proceeds in a Certification Account
to be appropriated to the Bureau by the Legislature.

This bill would simplify the collection process by requiring the
new Motor Vehicle Board to calculate the fees, bill the auto
manufacturers only by

certified mail, return receipt requested, and collect the fees
directly for deposit in the Certification Account. Involvement
of the Department of Motor Vehicles, and undue complication of

the license application and renewal process, would thereby be
avoided.

This bill also provides the Vehicle Board may adopt specific
regulations relative to enforcing this section. The regulations
will include a formula for calculating the fees as well as the
total amount of fees that may be collected from each
manufacturer.

The purponc of this measure is to establish a more direct &nd
less admgnistratively burdensome method of collecting fees for
the certification of Lemon Law dispute resolution programs.

Establishing the responsibility of auto manufacturers for defects

in products for which they have made an expressed warranty has
been the¢ nubject of legislative activity for nearly a decade.
The ess¢hre of a Lemon Law is to provide the purchaser with a

statutory framework through which he or she might be made whole
for losst¢s incurred in the purchase of an inherently defective
automotiv~ product. Under current law, submittal of disputes
between ¢ manufacturer and a consumer to a third-party
FCA MJN 110
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arbitration has become an accepted procedure. However, in the
passage of AB 2057, the Legislature recognized the need to ensure
that dispute resolution processes as may be offered by the
manufacturer meet accepted procedural standards. To this end,
the Bureau of Automotive Repair was charged with the
certification of the processes to be made available to consumers.

The responsibility of manufacturers to fund the certification
program was determined in last year's legislation; however, the
manner in which the funding is to be collected seems
administratively cumbersome, involving three agencies and tied to
the regular licensing and license renewal process of the DMV.

The process proposed in this measure is simpler and more direct:
manufacturers would inform the New Motor Vehicle Board of their
transactions by May 1 of each year, would receive a notice of
assessment from the Board,

and would forward payment for deposit to the certification
account within 30 days of notice. A penalty of 10% would be
imposed for delinquency. Failure to notify the Board of sales,
leases, etc., would result in an assessment paid on the preceding
year's transactions. The Bureau would continue to be responsible
for calculating the level of funding needed.

Prior Legislation:

AB 2057 (Tanner-1987) - Senate Vote 39-0, Pg. 3674, Chaptered.

FISCAL EFFECT: Appropriation: No Fiscal Committee: No
Local: No

RJG:nf 6/1/88 Senate Floor Analyses
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AB 1367 (Tanner)
6/10/88

ASSEMBLY CCMMITTEE ON GOVERNMENT EFFICIENCY & CONSUMER PROTECTION

REPUBLICAN ANALYSIS

AB 1367 (Tanner) -- CONSUMER REMEDIES ON WARRANTIES
Version: 5/31/88 Chairman: Stan Statham
Recommendation: None Vote: 2/3 Urgency

Summary: Clean-up legislation of Chapter 1280 of 1987
(Tanner) which relates to the Bureau of Automotive Repairs
and the Department of Motor Vehicles administration of the
motor vehicle third-party dispute resolution process.
Fiscal effect: The department indicates that any costs
associated with this measure would be minor and absorbable
within existing resources.

Supported: Unknown. Opposed: Unknown. Governor's position: %
Unknown. E
S
Comments: Revises the new car lemon law and requires the =
bureau to certify third party agencies which assist in %
dispute resolution. The Senate amendments relate to -
collection of fees which provide funding for third party
resolutions to delete the references to applicants for S
licenses or renewal of licenses as manufacturers or >
distributors. This measure would instead require every 0
manufacturer to file a statement on or before May first of ”
each year which contains specified information and to pay a Z
fee within a specified time after written notification. A =
penalty may be assessed if the fee is delinquent. E
>
Assembly Republican Committee Vote: =
G.E. & C.P. -- 5/19/87 7
(8-0) Ayes: Frazee, Grisham, Harvey o
Abs.: Stirling -
Assembly Floor -~ 5/26/87
(74-0) Ayes: All Republicans 35;
Senate Republican Committee Vote: ﬁ;-
Ins., Cl, & Corps. -- 7/1/87 e
(9-0) Ayes: All Republicans o
Judiciary -- 5/24/88
(8-0) Ayes: All Republicans
Senate Floor -- 6/9/88
(39-0) Ayes: All Republicans

Consultant: Wess Larson
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SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE ASSEMBLY BILL NO.

SENATOR ALAN ROBBINS, CHAIRMAN

ASSEMBLY BILL NO. 1367 (Tanner) As Introduced March 4, 1987
Civil Code

Source: Author

Prior Legislation: AB 3560 (Chapter 385, Statutes of 1982)
Support: No known

Opposition: No known

SUBJECT

Replacement or reimbursement remedies under the Song-Beverly Consumer
Warranty Act.

DIGEST

1] Description: AB 1367 clarifies that the refund or replacement remedies
provided by Section 1793.2 of the Civil Code is available to a buyer in an
action for damages against a warrantor for a defective product.

The bill further declares that the change made by this bill is declaratory
of existing law and does not constitute a change in existing law.

2] Background: Section 1794 of the Civil Code law gives the buyer of
consumer goods the right to bring a legal action to obtain damages and
other relief because of damage the consumer has suffered due to a
manufacturer's failure to comply with the Song-Beverly Consumer warranty
Act. This section does not specifically mention that the buyer has the
specific remedy of replacement of the product or reimbursement for the
product.. However, Section 1793.2 of the Civil Code provides a replacement
or reimbursement remedy for the buyer under specified conditions.

FISCAL EFFECT Fiscal Committee: No

STAFF_COMMENTS

This bi1l! was spawned when an automobile manufacturer in a court cas»
argued (unsuccessfully) that a buyer can only sue for the remedies
specifically enumerated in Section 1794 of the Civil Code, which does not
include replacement or reimbursement remedies.

JIM CATHLART ASSEMBLY BILL NO. 1367
Consultant

07/01/87
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SENATE COMMITTEE ON JUDICIARY
B et Bill Lockyer, Chairman
SETRRLY L CAUCLS 1987-88 Regqular Session

AB 1367 (Tanner)

As amended May 11

Hearing date: May 24, 1588
Business & Professions Code
GPS

NEW MOTOR VEHICLE ARBITRATION: FEES FOR CERTIFICATION

HISTORY
Source: Author
Prior Legislation: AB 2057 (1987) - Chaptered
Support: Unknown
Opposition: No known

Assembly Floor Vote: Not applicable

KEY ISSUE

SHOULD AUTOMOBILE MANUFACTURERS BE BILLED DIRECTLY BY THE NEW
MCTOR VEHICLE BOARD TO SUPPORT THE CERTIFICATION OF THIRD-PARTY
DISPUTE RESOLUTION PROGRAMS, THROUGH FEES TO BE DETERMINED ON THE
BASIS OF ANNUAL SALES?

PURPOSE

The existing "Lemon Law" establishes procedures whereby the
purchaser of a new defective motor vehicle might obtain redress.
Central to the process is the submittal of contentions between
purchasers and manufacturers to a third-party dispute resolution
program. Under AB 2057 (Tanner) of last year, the Bureau of
Automotive Repair is charged with the responsibility of
certifying the dispute resolution processes to be used in the
arbitration of Lemon Law cases. That certification program,
operative July 1 of this year, is to be funded by the imposition
of fees collected by the Department of Motor Vehicles on avery
applicant for license or license renewal as a manufacturer or
distributor of automobiles. The amount of the fee is to be
determined by the new Motor Vehicle Board, based on estimate of
need by the Bureau of Automotive Repair and calculated on a

(More)
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AB 1367 (Tanner)
Page 2

per-transaction basis not to exceed one dollar per vehicle. A
statement of transactions and the appropriate fee is to accompany
the application to the Department of Motor Vehicles, which
deposits the proceeds in a Certification Account to be
appropriated to the Bureau by the Legislature.

This bill would simplify the collection process by requiring the
new Motor Vehicle Board to calculate the fees, bill the auto
manufacturers only, and collect the fees directly for deposit in
the Certification Account. Involvement of the Department of
Motor Vehicles, and undue complication of the license application
and renewal process, would thereby be avoided.

The purpose of this measure is to establish a more direct and

less administratively burdensome method of collecting fees for

the certification of Lemon Law dispute resolution programs.
COMMENT

1. The current funding mechanism for the certification program
is unduly complicated

Establishing the responsibility of auto manufacturers for
defects in products for which they have made an expressed
warranty has been the subject of legislative activity for
nearly a decade. The essence of a Lemon Law is to provide
the purchaser with a statutory framework through which he or
she might be made whole for losses incurred in the purchase
of an inherently defective automotive product. Under current
law, submittal of disputes between a manufacturer and a
consumer to a third-party arbitration has become an accepted
procedure. However, in the passage of AB 2051, the
Legislature recognized the need to ensure that dispute
resolution processes as may be offered by the manufacturer
meet accepted procedural standards. To this end, the Bureau
of Automotive Repair was charged with the certification of
the processes to be made available to consumers.

The responsibility of manufacturers to fund the certification
program was determined in last year's legislation; however,
the manner in which the funding is to be collected seems
administratively cumbersome, involving three agencies ani
tied to the regular licensing and license renawal process of
the DMV. The process proposed in this measure is simpler and
more direct: manufacturers would inform the New Motor
Vehicle Board of their transactions by February 1 of each

(More)

FCA MJN 115

(800) 666-1917

Ll
O
>
o
L]
0
'_
Z
L]
'_
Z
L
>
'_
<
-
2
O}
I
-l




AB 1367 (Tanner)

‘ Page 3

year, would receive a notice of assessment from the Board,
and would forward payment for deposit to the certification
account within 30 days of notice. _A penalty of 10% would be
imposed for delinquency. Failure to notify the Board of
sales, leases, etc., would result in an assessment paid on
the preceding year's transactions. The Bureau would continue
to be responsible for calculating the level of funding
needed.

Nondisclosure of prior year's business may work in favor
of some manufacturers

While the procedure proposed seems a reasonable alternative
to DMV involvement as currently in effect, there seems to
exist a possible loophole whereby manufacturers might reduce
their funding liability. A failure fo file a record of their
transactions results in an assessment based on prior year
performance; thus, it may behoove them to decline disclosure
of performance in a year relatively more successful than the
prior one. While this would have no effect on the state's
take, it might result in an unfair assessment upon other
manufacturers who would be forced to bear an additional
amount of assessment.

SHOULD NOT SOME PENALTY BE IMPOSED FOR FAILURE TO DISCLOSE
TRANSACTIONS?

Urgency clause needed to ensure that financing provisions
are in order prior to effective date of the program

This bill contains an urgency clause, necessary to ensure
that the new fee provisions are operative prior to the July 1
effective date of the certification program.

kkkhkkkkhkikkk*k
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SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE ASSEMBLY BILL wO.

SENATOR ALAN ROBBINS, CHAIRMAN

ASSEMBLY BILL NO. 1367 (Tanner) As Introduced March 4, 1987
Civil Code

Source: Author

Prior Legislation: AB 3560 (Chapter 385, Statutes of 1982)
Support: No known

Opposition: No known

SUBJECT

Replacement or reimbursement remedies under the Song-Beverly Consumer
Warranty Act.

DIGEST

1] Description: AB 1367 clarifies that the refund or replacement remedies
provided by Section 1793.2 of the Civil Code is available to a buyer in an
action for damages against a warrantor for a defective product.

The bill further declares that the change made by this bill is declaratory
of existing Taw and does not constitute a change in existing law.

2] Background: Section 1794 of the Civil Code law gives the buyer of
consumer goods the right to bring a legal action to obtain damages and
other relief because of damage the consumer has suffered due to a
manufacturer's failure to comply with the Song-Beverly Consumer warranty
Act. This section does not specifically mention that the buyer has the
specific remedy of replacement of the product or reimbursement for the
product. However, Section 1793.2 of the Civil Code provides a replacement
or reimbursement remedy for the buyer under specified conditions.

FISCAL EFFECT Fiscal Committee: No

STAFF_COMMENTS

This bill was spawned when an automobile manufacturer in a court case
argued (unsuccessfully) that a buyer can only sue for the remedies
specifically enumerated in Section 1794 of the Civil Code, which does no:
include replacement or reimbursement remedies.

JIM CATHCART ASSEMBLY BILL NO, 1367
Consultant
07/01/87
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Date of Hearing: May 19, 1987 AB 1367

ASSEMBLY COMMTITTEE ON GOVERNMENTAL FFFICIENCY AND CONSUMER PROTECTION
RUSTY AREIAS, Chairman

AB 1367 (Tammer) = As Introduced: March 4, 1987

ASSFMBLY ACTIONS:

COMMITTEE G, E. & CON, PRO, VOTE COMMITTEE VOTE
Ayes: Avyes:

Nays: Nays:

SUBJECT

Warranties: remedies,
DICGEST

Existing law gives the buyer of consumer goods the right to bring a legal
action to obtain damages and other relief because of damage the consumer has
suffered due to a manufacturer's failure to comply with the Song-Beverly
Consumer Warranty Act which establishes direct legal relations between the
buyer and manufacturer in consumer transactions in California.

This bill clarifies that the buyer's damages in an action under the
Song-Beverly Consumer Warranty Act include the rights of replacement or
reimbursement .,

FISCAL, EFFECT

None
COMMENTS

The purpose of this bill, sponsored by the author, is to clarify that a
consumer who brings an action to obtain damages under the Scng-Beverly Consumer
Warranty Act has the right to obtain either a refund or replacement if a.
warranted product is defective and is not fixed after a reasonable mumber of
attempts as defined.

At issve is an autcmobile manufacturer's legal argument in a recent "lemon law"
case that a plaintiff car buyer can sue only for the remedies specifically

referenced in a particular section of the Song-Beverly Act. This bill adds to
that section a reference to the code which specifies that the

- continued -~
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AB 1367

Page 2

refund/replacement remedy provided for in the "lemon law" is available to a
buyer in a lawsuit brought against a warrantor for defective products.

SUPPORT (verified 5/12/87) OPPOSITION

None received, None received.

Ann Evans AB 1367
324-2721 Page 2
ageconpro
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MeasURE: PR [ 24 1) DATE SENT: 4 ﬁ%’”/ﬁf’?
AUTHOR: T nnek DATE REC'D BACK: Cj 7} g1
1. Origin of the bill:

a. Who is the source of the bill? What person,‘organization or
governmental .entity requested information?

Former Assembly Consumer Affairs Committee Consultant

o 22 £ e = e o e -

b. Please identify session and bill number of similar bills:

AB 3560 (1982) _

Cc. Which Iegislative Counsel deputy drafted this bill?

Name Mr. Mojer Phone # 5-6931

what is the problem or deficiency in the present law which the bill
seeks to remedy? How does it do this?

See_attached_memo

e - o o o r———ea e o R e
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the bill,

Do you intend to amend this bill? No
(Reminder, Awendments are due to the committee by 1l:30pm on the
Friday before the hearing)

Name of contact person:__Arnie Peters

ATTACHMENTS: Yes X - NO

PLEASE RETURN TO: Room 5122, State Capitol. Fhone 445-0825

" Please attach all background material and any correspondence related to -
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February 6, 1987

MEMORANDUM

TO: Assemblywoman Sally Tanner

FROM: Jay J. DeFuria |

SUBJECT: Legislative Proposal: "Clean-up" (clarifying)
amendment to your AB 3560 of 1982 (Chapter 385,
Statutes of 1982)

ISSUE

As 1 briefly discussed with you and Arnie in your office
recently, an interpretation concerning Civil Code Section 1794
(in the Song-Beverly Consumer Warranty Act) has been broached by
an automobile manufacturer's attorney in at least one pending
consumer auto "lemon" case which, were it to become accepted,
could seriously weaken your lemon law. This problem was brought
to my attention by the consumer's attorney {(Mr. Brian
Kermnitzer-San Francisco) who requested that Section 1794 be
amended to clarify its meaning and ward off this dangerous
misinterpretation.

BACKGROUND

€ivil Code Section 1794 is a provision of the Song-Beverly Act
which gives the consumer the right to bring a Tegal action to
obtain damages and other relief because of damage the consumer
has suffered due to a manufacturer's (or others? failure to
comply with Song-Beverly warranty obligations. You authored AB
3560 in 1982 which made some "fine tuning" clarifications to
Section 1794 (the bill's sponsor was the Department of Consumer
Affairs).

Section 1794 specifies what the measure of damages will be for
the buyer in certain circumstances by reference to specified
California Commercial Code provisions., However, as you know,
Civil Code Section 1793.2 (the "lemon" law) provides a buyer with
the right to obtain either a refund ("reimbursement") or
replacement if a warranted product is defective and is not fixed
after a reasonable number of attempts {4X/30 days for new autos.)

PROBLEM
The misinterpretation problem comes about because Section 1794

does not specifically include the refund/replacement remedy
provided to the buyer by Section 17933.2 (nor other remedies
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provided for in.the Song-Beverly Act). The result has been for
the auto manufacturer's attorney to argque in court that a
plaintiff car buyer can sue only for the Section 1794 remedies
and not for the Section 1793.2 refund/replacement remedy. I
think that argument is ludicrous since were it to be accepted, it
would drastically reduce any incentive for the manufacturer to
offer a refund before a lawsuit, and cause them to argue the
refund is an unavaiiable remedy in a lawsuit. (They argue the
buyer only has the right to obtain the difference in value
between what the defective car is worth and what it would have
been worth without the defects). '

THE PROPOSAL ‘

The Tegislative proposal is simply to amend Civil Code Section
1794 by adding language that would clearly specify that the
refund/replacement remedy provided by Section 1793.2 is available
to a buyer in a lawsuit brought against a warrantor for defective

products.

The language for the amendment would be as follows:

Amend Section 1794(b) of the Civil Code by deleting "as
follows:" after the word “shall" and inserting:

include the rights of replacement or reimbursement as
set forth in Section 1793.2(d) and the following
(See attached markup)

Because this amendment is a clarification that Section 1794
doesn't preclude Section 1793.2 remedies, and to avoid the
possibility of having this proposed amendment construed
otherwise, I would also recommend that the following legislative
intent be added as uncodified language in the bill:

Sec.?. (of the bi11) The amendment of Section 1794 of the
Civil Code made at the 1987-88 Regular Session of the
Legislature does not constitute a change in, but is
declaratory of existing law.

Finally, I would recommend that this proposal be considered for
introduction as a separate bill, rather than as an amendment to
your 1987 "Lemon Law II" bi1l. The rationale is that it is a
clean-up to your previous non-lemon law legislation and that
having it in a separate bi11 will reduce confusion and keep it
separated from any controversy that may attach to your direct

Temon law clean-up efforts.

If I can be of further assistance to you on this issue please let

me know.

JJD:bj
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SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE ASSEMBLY BILL NO. 1367

SENATOR ALAN ROBBINS, CHAIRMAN

ASSEMBLY BILL NO. 1367 (Tanner) As Introduced March 4, 1987
Civil Code

Source: Author
Prior Legislation: AB 3560 {Chapter 385, Statutes of 1982)

Support: No known
Opposition: No known

SUBJECT

Replacement or reimbursement remedies under the Song-Beverly Consumer
Warranty Act.

DIGEST

1] Description: AB 1367 clarifies that the refund or replacement remedies
provided by Section 1793.2 of the Civil Code is available to a buyer in an
action for damages against a warrantor for a defective product.

The bill further declares that the change made by this bill is declaratory
of existing law and does not constitute a change in existing law.

2] Background: Section 1794 of the Civil Code law gives the buyer of
consumer goods the right to bring a legal action to obtain damages and
other relief because of damage the consumer has suffered due to a
manufacturer's failure to comply with the Song-Beverly Consumer warranty
Act. This section does not specifically mention that the buyer has the
specific remedy of replacement of the product or reimbursement for the
product. However, Section 1793.2 of the Civil Code provides a replacement
or reimbursement remedy for the buyer under specified conditions.

FISCAL EFFECT Fiscal Committee: HNo

STAFF_COMMENTS

This bill was spawned when an automobile manufacturer in a court case
argued {unsuccessfully) that a buyer can only sue for the remedies
specifically enumerated in Section 1794 of the Civil Code, which does not
include replacement or reimbursement remedies. :

JIM CATHCART ASSEMBLY BILL MNO. 1367
Consultant

07/01/87
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SENATE COMMITTEE ON JUDICIARY
Bill Lockyer, Chairman
1987-88 Regular Session

AB 1367 (Tanner)

As amended May 11

Hearing date: May 24, 1988
Business & Professions Code
GPS

NEW MOTOR VEHICLE ARBITRATION: FEES FOR CERTIFICATION

HISTORY

Source: Author

Prior Legislation: AB 2057 (1987) - Chaptered
Support: Unknown
Opposition: No known

Assembly Floor Vote: Not applicable

KEY ISSUE

SHOULD AUTOMOBILE MANUFACTURERS BE BILLED DIRECTLY BY THE NEW
MOTOR VEHICLE BOARD TO SUPPCRT THE CERTIFICATION OF THIRD-PARTY
DISPUTE RESOLUTION PROGRAMS, THROUGH FEES TO BE DETERMINED ON THE
BASIS OF ANNUAL SALES?

PURPOSE

The existing "Lemon Law" establishes procedures whereby the
purchaser of a new defective motor vehicle might obtain redress.
Central to the process is the submittal of contentions between
purchasers and manufacturers to a third-party dispute resolution
program. Under AB 2057 (Tanner) of last year, the Bureau of
Automotive Repair is cha with the responsibility of
certifying the dispute ri tion processes to be used in the
~arbitration of Lemon L s. That certification program,
~operative July 1 o , 1s to be funded by the impositiun
‘of fees collected ment of Motor Vehicles on every
¢ renewal as a manufacturer or
e amount of the fee is to be
icle Board, d on estimate of
e Repair and calculated on a
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AB 1367 (Tanner)
Page 2

per-transaction basis not to exceed one dollar per vehicle. A
statement of transactions and the appropriate fee is to accompany
the application to the Department of Motor Vehicles, which
deposits the proceeds in a Certification Account to be
appropriated to the Bureau by the Legislature.

This bill would simplify the conllection process by requiring the
naw Motor Vehicle Board to calculate the fees, bill the auto
manufacturers only, and collect the fees directly for deposit in
the Certification Account. Involvement of the Department of
Motor Vehicles, and undue complication of the license application
and renewal nrocess, would thereby be avnided.

The purpose of this measure is to establish a more direct and
less administratively burdensome method of collecting fees for

the certification of Lemon Law dispute resolution programs. g
COMMENT S
(o]
1. The current funding mechanism for the certification program §
is unduly complicated =
Establishing the responsibility of auto manufacturers for 5]
defects in products for which they have made an expressed S
warranty has been the subject of legislative activity for 0
nearly a decade. The essence of a Lemon Law is to provide v
the purchaser with a statutory framework through which he or =
she might be made whole for losses incurred in the purchase =
of an inherently defective automotive product. Under current =
law, submittal of disputes between a manufacturer and a <
consumer to a third-party arbitration has become an accepted E
procedure. However, in the passage of AB 2051, the 7
Legislature recognized the need to ensure that dispute o
resolution processes as may be offered by the manufacturer -
meet accepted procedural standards. To this end, the Bureau
of Automotive Repair was charged with the certification of SB;
the processes to be made available to consumers. st
™
The responsibility of manufacturers to fund the certification g

program was determined in last year's legisiation; however,
the manner in which the funding is to be collected seems
administratively cumbersome, involving three agencies and
tied to the reqular licensing and license renewal process of
the DMV. The process proposed in this measure is simpler and
more direct: manufacturers would inform the New Motor
Vehicle Board of their transactions by February 1 of each

(More)

FCA MJN 125




AB 1367 (Tanner)
Page 3

year, would receive a notice of assessment from the Board,
and would forward payment for deposit to the certification
account within 30 days of notice. A penalty of 10% would be
imposed for delinquency. Failure to notify the Board of
sales, leases, etc., would result in an assessment paid on
the preceding year's transactions. The Bureau would continue
to be responsible for calculating the level of funding
needed.

2. Nondisclosure of prior year's business may work in favor
of some manufacturers

While the procedure p)uposed seems a ~easonable alternative
to DMV involvement as currently in effect, there seems to
exist a possible loophole whereby manufacturers might reduce

N~
their funding 1iability. A failure to file & rzcord of their §
transactions results in an assessment based on prior year S
performance; thus, it may behoove them to decline disclosure ©
of performance in a year relatively more successful than the g
prior one. While this would have no effect on the state's <
take, it might result in an unfair assessment upon other
manufacturers who would be forced to bear an additional Ly
amount of assessment. %

o
SHOULD NOT SOME PENALTY BE IMPOSED FOR FAILURE TO DISCLOSE 7
TRANSACTIONS? >

‘ L
3. Urgency clause needed to ensure that financing provisions =
are in order prior to effective date of the program u

'_
This bi11 contains an urgency clause, necessary to ensure 9
that the new fee provisions are operative prior to the July 1 <
effective date of the certification program. @
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Date of Hearing: May 19, 1987 AB 1367
ASSFMBLY CCOMMITTEE ON GOVERNMENTAL EFFICIENCY AND CONSUMER PROTECTION
RUSTY AREIAS, Chairman

AB 1367 (Tanner) - As Introduced: March 4, 1987

ASSEMBLY ACTIONS:

COMMITTERE G. E. & CON. PRO. VOTE COMMITTEE VOTE
Ayes: Ayes:

Nays: Nays:

SUBJECT

Warranties: remedies.
DIGEST

Existing law gives the buyer of consumer goods the right to bring a legal
action to obtain damages and other relief because of damage the cunsumer has
suffered due to a manufacturer's failure to camply with the Song-Beverly
Consumer Warranty Act which establishes direct legal relations between the
buyer and manufacturer in consumer transactions in California.

This bill clarifies that the buyer's damages in an action under the
Song-Beverly Consumer Warranty Act include the rights of replacement or
reimbursement.

FPISCAL EFFECT

None
COMMENTS

The purpose of this bill, sponsored by the author, is to clarify that a
consumer who brings an action to obtain damages under the Song-Beverly Consumer
Warranty Act has the right to obtain either a refund or replacement if a
warranted product is defective and is not fixed after a reasonable number of
attempts as defined.

At issun is an automobile manufacturer's legal argument in a recent "lanmon law"
case that a plaintiff car buyer can sue only for the remedies specifically
referencrvl in a particular section of the Song~Beverly Act. This hill adds to
that sect fon a reference to the code which specifies that the

- continued -
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AB 1367
Page 2

refund/replacement remedy provided for in the "lemon law" is available to a
buyer in a lawsuit brought against a warrantor for defective products.

SUPPORT (verified 5/12/87) OPPOSITION
None received. None received.
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SENATE COMMITTEE ON JUCICIARY
Bill Lockyer, Chairman
1987-88 Regular Session

AB 1367 (Tanner)

As amended May 11

Hearing date: May 24, 1988
Business & Professions Code
GPS

NEW MOTOR VEHICLE ARBITRATION: FEES FOR CERTIFICATION

HISTORY
Source: Author
Prior Legislationm: AE 2057 {1987) - Chaptered
Support: Unknown
Oppositioii: No known

Assembly Floor Vote: Not applicable

KEY ISSUE

SHOULD AUTOMOBILE MANUFACTURERS BE BILLED DIRECTLY BY THE NEW
MOTOR VEHICLE BOARD TO SUPPORT THE CERTIFICATION OF THIRD-PARTY
DISPUTE RESOLUTION PROGRAMS, THROUGH FEES TO BE DETERMINED ON THE
BASIS QF ANNUAL SALES?

PURPOSE

The existing "Lemon Law" establishes procedures whereby the
purchaser of a new defective motor vehicle might obtain redress.
Central to the process is the submittal of contentions between
purchasers and manufacturers to a third-party dispute resolution
program. Under AB 2057 (Tanner) of last year, the Bureau of
Automotive Repair is charged with the responsibility of
certifying the dispute resolution processes to be used in the
arbitration of Lemon Law cases. That certification program,
operative July 1 of this year, is to be funded by the imposition
of fees collected by the Department of Motor Vehicles on every
applicant for license or license renewal as a manufacturer or
distributor of automobiles. The amount of the fee is to be
determined by the new Motor Vehicle Board, based on estimate of
need by the Bureau of Automotive Repair and calculated on a

(More)
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per—-transaction basis not to exceed one dollar per vehicle. A
statement of transactions and the appropriate fee is to accompany
the application to the Department cf Motor Vehicles, which
deposits the proceeds in a Certification Account to be
appropriated to the Bureau by the Legislature.

This bill would simplify the collection process by requiring the
new Motor Vehicle Board to calculate the fees, bill the auto
manufacturers only, and collect the fees directly for deposit in
the Certification Account. Involvement of the Department of
Motor Vehicles, and undue complication of the license application
and renewal process, would thereby be avoided.

The purpose of this measure is to establish a more direct and

less adméﬁlst:atively burdensome method of collecting fees for

the certification of Lemon Law dispute resolution programs.
COMMENT

1. The current funding mechanism for the certification program
is unduly complicated

Establishing the responsibility of auto manufacturers for
defects in products for which they have made an expressed
warranty has been the subject of legislative activity for
nearly a decade. The essence of a Lemon Law is to provide
the purchaser with a statutory framework through which he or
she might be made whole for losses incurred in the purchase
of an inherently defective automotive product. Under current
law, submittal of disputes between a manufacturer and a
consumer to a third-party arbitration has become an accepted
procedure. However, in the passage of AB 2051, the
Legislature recognized the need to ensure that dispute
resolution processes as may be offered by the manufacturer
meet accepted procedural standards. To this end, the Bureau
of Automotive Repair was charged with the certification of
the processes to be made available to consumers.

The responsibility of manufacturers to fund the certification
program was determined in last year's legislation; however,
the manner in which the funding is to be collected seems
administratively cumbersome, involving three agencies and
tied to the reqular licensing and license renewal process of
the DMV, The process proposed in this measure is simpler and
more direct: manufacturers would inform the New Motor
Vehicle Board of their transactions by February 1 of each

(More)
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year, would receive a notice of assessment from the.Boagd,
and would forward payment for deposit to the certification
account within 30 days of notice. A penalty of 10% would be
imposed for delinquency. Failure to notify the Board of
sales, leases, etc., would result in an assessment paid on
the preceding year's transactions. The Bureau wcul@ continue
to be responsible for calculating the level of funding
needed.

2. Nondisclosure of prior year's business may work iu favor
of some manufacturers

While the procedure proposed seems a reasonable alternative
to DMV involvement as currently in effect, there seems to
exist a possible loophole whe.&by manufacturers might reduce
their funding liability. A failure to file a record of their
transactions results in an assessment based on prior year

performance; thus, it may behoove them to decline disclosure 5
of performance in a year relatively more successful than the =
prior one. While this would have no effect on the state's Q
take, it might result in an unfair assessment upon other et
manufacturers who would be forced to bear an additional %
amount of assessment. =
SHOULD NOT SOME PENALTY BE IMPOSED FOR FAILURE TO DISCLOSE 8
TRANSACTIONS? >
o
N . LU
3. Urgency clause needed to ensure that financing provisions f
are in order prior to effective date of the program =
|_
This bill contains an urgency clause, necessary to ensure =
that the new fee provisions are operative prior to the July 1 o~
effective date of the certification program. E
-
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AR 1367 EXPLANATION

AB 2057 last year required the Bureau of Automotive Repair to
establish a program to certify that arbitration panels run by
auto manufacturers under the Lemon Law are run fairly and in
accordance with the law. The BAR program is funded by fees
imposed on the auto manufacturers.

AB 2057 required the New Motor Vehicle Board to impose the
fees (up to $1.00 per motor vehicle sold in the state) and the
Department of Motor Vehicles to collect them.

AB 1367 simplifies the fee system by requiring the New Motor
Vehicle Board to calculate the fees, bill the auto manufacturers
and collect them directly. The New Motor Vehicle Board thinks
this can be done with no cost and simplifies everything. The
Bureau of Automotive Repair agrees.

As fir as we know, there is no opposition to the bill.
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AB 1367 - EXPLANATION OF AUTHOR'S AMENDMENTS

AMENDMENT 1 CHANGES THE DATE ON WHICH MARUFACTURERS MUST
REPORT THE NUMBER OF VEHICLES SOLD IN THE STATE DURING THE

PAST YEAR FROM FEBRUARY 1 TO MAY 1.

AMENDMENT 2 REQUIRES THAT THE NEW MOTOR VEHICLE BOARD BILL
FEACH MANUFACTURER BY CERTIFIED MAIL, RETURN RECEIDPT

REGUESTED.

AMENDJAENT 3 IS A CONFORMING AMENDMENT. IT SPECIFIES THAT THE
FEES AKRE DUE AND PAYABLE 30 DAYS AFTER THE MANUFACTURER

RECEIVES NOTICE OF THE AMOUNT DUE.

(800) 666-1917

L
&)
>
AMENDMENT 4 REQUIRES THAT IMPLEMENTING REGULATIONS INCLUDE A i
n
FORMULA FOR CALCULATING THE FEES EACH YEAR. THIS ENSURES %
'_
THAT THE NEW MOTOR VEHICLE BOARD WILL NOT BAVE TO ADOPT A NEW E
>
REGULATION EACH YEAR SETTING THE SPECIFIC FEE FOR THAT YEAR. 5
%
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05175 MAY 04 1988 88125 18:50
RECORD # 50 BF: RN 88 009834 PAGE NO. 1

Substantive
AMENDMENTS TO ASSEMBLY BILL NO, 1367

Amendment 1
In line 1 of the title, strike out "1794 of the
Civil Code, relating to" strike out line 2 of the title
and insert:

9889.75 of the Business and Professions Code, relating to
warranties, and declaring the urgency thereof, to take
effect immediately.

Amendment 2
On page 1, strike out line 1 and insert:

SECTION 1. Section 9889.75 of the Business and
Professions Code, as added by Chapter 1280 of the Statutes
of 1987, is amended to read:

9889,75. The New Motor Vehicle Board in the
Department of Motor Vehicles shall, in accordance with the
procedures prescribed in this section, administer the
collection of fees for the purposes of fully funding the
administration of this chapter.

(a) There is hereby created in the Automotive
Repair Fund a Certification Account. Fees collected
pursuant to this section shall be deposited in the
Certification Account and shall be available, upon
appropriation by the Legislature, exclusively to pay the
expenses incurred by the bureau in administering this
chapter. If at the conclusion of any fiscal year the
amount of fees collected exceeds the amount of
expenditures for that purpose during that fiscal year, the
surplus in the Certification Account shall be carried over
into the succeeding fiscal year.

(b) Beginning July 1, 1988, every appiicant for
& Iicense ms & manufacturery; manufacturer branchy
distributor; or distributor branchy and every appiiecant
for the renewal of a license as a manufacturer;
mnanufacturer branchy distributory or distributer branchy
shatt aceompany the appiieatien with and on or before
February 1 of each calendar year thereafter, every
manufacturer shall file with the New Motor Vehicle Board a
statement of the number of motor vehicles sold, leased, or
otherwise distributed by or for the appiteant manufacturer
in this state during the preceding calendar year, and
shall, upon written notice, pay to the Bepartment ef Metor
Vehicles; for each issuance or renewal of the licensey an
amount prescribed by the New Motor Vehicle Boardy but a
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RECORD # 60 BF: ’ RN 88 009834 PAGE NO.

fee, not to exceed one dollar ($1) for each motor vehicle
sold, leased, or distributed by or for the appiiecant
manufacturer in this state during the preceding calendar
year. The total fee paid by each lieensee manufacturer
shall be rounded to the nearest dollar in the manner
described in Section 9559 of the Vehicle Code. No more
than one dollar ($1) shall be charged, collected, or
received from any one or more tieensees manufacturer
pursuant to this subdivision with respect to the same
motor vehicle.

{c) (1) The fee required by subdivision (b) is
due and payable no later than 30 days after the New Motor
Vehicle Board has given notice to the manufacturer of the
amount due and is delinquent after that time. A penalty
of 10 percent of the amount delinquent shall be “added to
that amount, if the delinquency continues for more than 30

days.

(2) In the event that a manufacturer fails to
file the statement required by subdivision (b) by the date
specified, the New Motor Vehlcle Board shall assess the
amount due from the manufacturer by using as the number of
motor vehicles sold, leased, or otherwise distributed by
or for the manufacturer in this state during the preceding
calendar year the total number of new registrations of all
motor vehicles sold, leased, or “otherwise distributed by
or for the manufacturer during the preceding calendar

year.

ter

d On or before Fanuary February 1 of each
calendar year, the bureau shall determine the doliar
emount; net te exceed one deliar 5%} per motor vehieley
which shall be cotiected and received by the Department of
Metor Vehicles beginning dJuty + of that year; based upen
an estimate of the number of sates; teasesy and other
dispositions of motor vehicles in this state during the
preceding catendar yeary in order notify the New Motor
Vehicle Board of the dollar amount necessary to fully fund
the program established by this chapter during the
following fiscal year. The bureau shaii notify the New
Motor Vehicie Board of the doilar amoeunt per motor vehicte
that the New Motor Vehicle Board shall use this
information in calculating the amounts of the fees to be
collected from appiicants manufacturers pursuant to this
subdivisten section,

td} , ,

(e) For the purposes of this section, "motor
vehicle" means a new passenger or commercial motor vehicle
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of a kind that is required to be registered under the
Vehicle Code, but the term does not include a motorcycle,
a motor home, or any vehicle whose gross weight exceeds
10,000 pounds.

tey

{f) The New Motor Vehicle Board may adopt
regulations to implement this section.

SEC. 2. This act is an urgency statute necessary
for the immediate preservation of the public peace, health,
or safety within the meaning of Article IV of the
Constitution and shall go into immediate effect. The
facts constituting the necessity are:

Chapter 1280 of the Statutes of 1987 established
a program in the Bureau of Automotive Repair to certify
the operation of third-party dispute resolution processes
under the state's "Lemon Law" and imposed fees on auto
manufacturers to fund that program. Both the program and
fee collections are scheduled to become operative on July
1, 1988, In order to establish a more efficient, less
costly method of collecting fees from auto manufacturers
to fund the certification program before it beging
operation, it is necessary that this act take effect
immediately.

Amendmenf 3
On page 1, strike out lines 2 to 6, inclusive,
and strike out page 2
_0_
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May 16, 1988

AB 1367 (Tanner) is a bill in our committee
which, as amended, amends the vehicle lemon law.
When the bill was heard in Rules to approve an
urgency clause, it was rereferred to us. The bill,
however, was extensively amended after it was heard
in policy committee. Under committee rules, the
bill should be rereferred back to policy commltteeg
in this case Judiciary.

"
(o}
This will require a floor motion from you on g
Thursday to withdraw the bill from Appropriations =)
and rerefer the bill to Judiciary. We have =
notified Rick Rollens to expect your motion.
L
O
RECOMMENDATION: Make a floor motion: on: Thursday to =
withdraw:the bill:from: Approprlatlons and:-rerefer [
the bill to Judiciary: v
=
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alyzed previously.

ment of Motor Vehicles indicate that AB 1367 is clean-up
ociated with the bill will be minor and absorbable

EL
(Fiscal Impact by Fiscal Year)
(Dollars in Thousands)

Code
FC__1987-88 FC_ 1988-89 FC __1989-90 Fund
R i No Fiscal Impact-----~---~-- 128/Auto
V : Repair
--------------- No Fiscal Impact------------ 044/Mot

Veh.

tions Limit--No

ed the new car lemon law and required the bureau to
.gencies which assist in dispute resolutions. AB 1367
1s of Chapter 1280/87 related to the collection of fees
{ for third party resolutions to delete the references
.enses or renewal of licenses as manufacturers or

1111 would instead require every manufacturer to file a
' of each year which contains specified information and
| specified time after written notification. A penalty
ie fee is delinquent.

Department Director Date

;e Program, Budget Manager jDate Governor’s Office
Na1112v5. zégng)/ /,;/, Position noted
. Lo A L 5 g5/s Position approved
ﬂﬂf¥//( & 7 Position disapproved
by: date:
Form DF-43 {Rev 03/88 Buff}
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e required to notify the New Motor Vehicle Board, which
+ 1280/87, of the dollar amount necessary to fully fund
e resolution process on or before February 1. This
icy provision in order to fund the program before it

i Motor Vehicle Board (within the Department of Motor
it any costs associated with AB 1367 would be minor and
iting resources.
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ement remedies under the Song-Beverly Consumer

67 clarifies that the refund or replacement remedies
13.2 of the Civil Code is availabTe to a buyer in an
nst a warrantor for a defective product.

'es that the change made by this bill is declaratory
1s not constitute a change in existing law.

m 1794 of the Civil Code Taw gives the buyer of

1t to bring a legal action to obtain damages and

¢ damage the consumer has suffered due to a

to comply with the Song-Beverly Consumer warranty

; not specifically mention that the buyer has the
lacement of the product or reimbursement for the
tion 1793.2 of the Civil Code provides a replacement
¢ for the buyer under specified conditions.

Committee: No

when an automobile manufacturer in a court case

) that a buyer can only sue for the remedies
d in Section 1794 of the Civil Code, which does not

reimbursement remedies.

ASSEMBLY BILL NO. 1367
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CONSENT

Bill No. AB 1367
SENATE RULES COMMITTEE
Author: Tanner (D)
Office of
Senate Floor Analyses Amended: As introduced
1100 J Street, Suite 120 .
445-6614 Vote Required: Majority
Commitiee Votes: Senate Floor Vote:
ITTEE:
o e
avis
Poolittle w
Green e
Xeene el
[WcTorquodale
Montoya N~
Royce e >
Deddeh (VC) & —
Robbins [Ch} . ©
(o}
O
=)
R
FID =

Assembly Floor Vote:  74-0, p. 2246, 5/26/87
(Passed Assembly on Congﬁnt

SUBJECT: Warranties: Remedies =
L]
SOURCE: The author 2
g
=
DIGEST: This bill clarifies that the buyer's damages in an action under the "
Song~Beverly Consumer Warranty Act include the rights of replacement or >
reimbursement, >
-
%
ANALYSIS: Existing law gives the buyer of consumer goods the right to bring a O
legal action to obtain damages and other relief because of damage the consumer -

has suffered due to a manufacturer's failure to comply with the Song-Beverly

Consumer Warranty Act which establishes direct legal relations between the buyer 55‘
and manufacturer in consumer transactions in California. _ ‘ﬂ:.

l.:
The purpose of this bill, sponsored by the author, is to clarify that a consumer ‘s

who brings an action to obtain damages under the Song-Beverly Consumer Warranty
Act has the right to obtain either a refund or replacement 1f a warranted
product is defective and 1is not fixed after a reasonable number of attempts, as
defined,

At issue 1s an automobile manufacturer's legal argument in a recent "lemon law"
case that a plaintiff car buyer can sue only for the remedies specifically
referenced 1in a particular section of the Song-Beverly Act. This bill adds to
that section a reference to the code which specifies that the refund/replacement
remedy provided for in the "lemon law'" is available to a buyer in a lawsuit
brought against a warrantor for defective products.
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AB 1367
Page 2

According to the Senate Insurance, Claims and Corporations Committee analysis,
this bill was spawned when an automobile manufacturer in a court case argiied
{unsuccessfully) that a buyer can only sue for the remedies specifically
enumerated in Section 1794 of the Civil Code, which does not include replacement
or relmbursement remedies.

FISCAL EFFECT: Appropriation: No Fiscal Committee: No Local: No

SUPPORT: (Verified 7/2/87)

Attorney General

DLW:ctl 7/2/87 Senate Floor Analyses
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THIRD READING

' Biit No. AB 1367
SENATE RULES COMMITTEE
. . Author; Tanner (D)
Office of '
Senate Floor Analyses Amended: 5/31/88 in Senate
1100 J Street, Suite 120 ) ' :
445-6614 S Vote Required: 2/3 - Urgency
Cominittae Volas: Senate Floor Vote:
Titk:
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Assembly Floor Vole: NOT RELEVART

SUBJECT: Warranties: motof'vehicle third-party dispute resolution

SOURCE: -Author

DIGEST: This bill provides that automobile manufacturers be billed diréctly
by the vehicle board to support the certification of third-party dispute
resolution programs, through fees to be determined on the basis of annual
sales. ' '

ANALYSIS: The existing "Lemon Law'" establishes procedures whereby the
Burchaser of a new defective motor vehicle might obtain redress. GCentral to
the process 1s the submittal of contentions between purchasers and
manufacturers to a third-party dispute resolution program. Under AB 2057
(Tanner) of last year, the Bureau of Automotive Repair 1s charged with the
responsibility of certifying the dispute resolution processes to be used in.
the arbitration of Lemon Law cases. That certification program, operative
July 1 of this year, is to be funded by the imposition of fees collected by
the Department of Motor Vehicles on every applicant for license or license
renewal as a manufacturer or distributor of automobiles, The amount of the’
fce is to be determined by the new Motor Vehlcle Board, based on estimate of
need by the Bureau of Automotive Repair and calculated on a per-transaction
hasis not to exceed one dollar per vehiicle., A gtatement of transactions and
the appropriate [ee is to accompany the application to the Department of Motor
Velifcles, which deposits the proceeds in a Certification Account to be
appropriated to the Bureau by the Legislature.

Tihis bill would simplify the collection process by requiring the new Motox
Vehicle Board to calculate the fees, bill the auto manufacturers only by

CONTINUED
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AB 1367
Page 2

certified mail, return receipt requested, and collect the fees directly for
deposit in the Certification Account. Involvement of the Department of Motor
Vehicles, and undue complication of the license application and renewal
process, would thereby be avoided. :

This bill also provides the Vehicle Board may adopt specific regulations
relative to enforcing this section, The regulations will include a formula
for calculating the fees as well as the total amount of fees that may be
collected from each manufacturer.

The purpose of this measure is to establish a more direct and less
administratively burdensome method of collecting fees for the certification of
L.emon Law dispute resolution programs.

Establishing the responsibility of auto manufacturers for defects in products
for which they have made an expressed warranty has been the subject of
legislative activity for nearly a decade. The essence of a Lemon Law is to
provide the purchaser with a statutory framework through which he or she might
be made whole for losses incurred in the purchase of an inherently defective
automotive product. Under current law, submittal of disputes between a
manufacturer and a consumer to a third-party arbitration has become an
accepted procedure, However, in the passage of AB 2057, the Legislature
recognized the need to ensure that dispute resolution processes as may be
offered by the manufacturer meet accepted procedural standards. To this end,
the Bureau of Automotive Repair was charged with the certification of the
processes to he made available to consumers, '

The responsibility of manufacturers to fund the certification program was
determined in last year's legislation; however, the manner in which the
funding is to be collected seems administratively cumbersome, involving three
agencies and tied to the regular licensing and license renewal process of the
DMV. The process proposed in this measure is simpler and more direct: '
manufacturers would inform the New Motor Vehicle Board of their transactions
by May 1 of each year, would receive a notice of assessment from the Board,
and would forward payment for deposit to the certification account within 30
days of notice. A penalty of 10% would be imposed for delinquency. Failure

to notify the Board of sales, leases, etc., would result in an assessment paid

on the preceding year's transactions. The Bureau would continue to be
responsible for calculating the level of funding needed.

Prior Legislation:

"AB 2057 (Tanner-1987) - Senate Vote 39-0, Pg. 3674, Chaptered.

FISCAL EFFECT: Appropriation: No Fiscal Committee: No Local: No

RJG:nf 6/1/88 Senate Floor Analyses
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AB 1367

CONCURRENCE IN SENATE AMENDMENTS
AB 1367 (Tanner) - As Amended: May 31, 1988

ASSEMBLY VOTE _ 74-0 {May 26, 1987) SENATE VOTE  39-0 (June 9, 1988)

Original Committee Reference: G. E. & CON. PRO,

DIGEST
Urgency statute. 2/3 vote required,

Current law, known as the "Lemon Law," allows automobile manufacturers to
establish qualified third-party dispute resolution (arbitration) programs,
which buyers must use before they can assert the statutory presumption that a
vehicle is a lemon in a legal action for replacement or refund.

Current law, operative July 1, 1988, also requires the Bureau of Automotive
Repair to establish a program for the certification of the third-party dispute
resolution programs established, and creates a Certification Account to pay for
the program funded through a surcharge on applications for 1icensure or renewal
as manufacturers or distributors of new motor vehicles. On or before January 1
of each calendar year, the bureau is to determine the dollar amount, not to
exceed $1 per vehicle sold, needed to be collected in fees.

As passed by the Assembly, this bill clarified that the buyer's damages in an
action under the Song-Beverly Consumer Warranty Act include the rights of
replacement and reimbursement.

The Senate amendments delete the contents of the bill as passed by the Assembly
and, instead, require the New Motor Vehicle Board to:

1)  Adopt regulations including a formula to calculate the fees necessary to
fund the certification program for dispute resolution mechanisms.

2) Calculate the fees based on information provided by February 1 each year
by motor vehicle manufacturers. Failure to file would result in an
assessment based on the prior year's figures,

3) Bill the auto manufacturers only. Payment would be due within 30 days of
notification with a 10% penalty for delinquency.

4) Collect the fees directly for deposit in the Certification Account.

- continued -

AB 1367
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FISCAL EFFECT

None
COMMENTS

1) This bil1l is an urgency measure created in the Senate, so that it can be
enacted before the law it seeks to amend takes effect on July 1, 1988. The
bi11 has not been heard in this form by the Assembly.

The purpose of this measure is to establish a more direct and less
administratively burdensome method of collecting the fees necessary to fund
the certification of Lemon Law dispute resolution programs. This
certification program was created in 1987 with the passage of AB 2057
(Tanner), and will take effect July 1. The mechanism AB 2057 established
for collecting the fee is excessively cumbersome, however, involving three
agencies and tied to the regular licensing and 1icense renewal process of
the Department of Motor Vehicles.

2) The process proposed in this measure is simple and more direct.
Manufacturers would inform the New Motor Vehicle Board of their
transactions by February 1, of each year, would receive a notice of
assessment from the board, and would forward payment for deposit to the
certification account within 30 days of notice. A penalty of 10% would be
imposed for delinquency. Failure to notify the board of sales, leases,
etc., would result in an assessment paid on the preceding year's

transactions.
Larry Doyle AB 1367
324-7440 Page 2

6/13/88:ageconpro
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THIRD READING

' Biit No. AB 1367
SENATE RULES COMMITTEE
. . Author; Tanner (D)
Office of '
Senate Floor Analyses Amended: 5/31/88 in Senate
1100 J Street, Suite 120 ) ' :
445-6614 S Vote Required: 2/3 - Urgency
Cominittae Volas: Senate Floor Vote:
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Assembly Floor Vole: NOT RELEVART

SUBJECT: Warranties: motof'vehicle third-party dispute resolution

SOURCE: -Author

DIGEST: This bill provides that automobile manufacturers be billed diréctly
by the vehicle board to support the certification of third-party dispute
resolution programs, through fees to be determined on the basis of annual
sales. ' '

ANALYSIS: The existing "Lemon Law'" establishes procedures whereby the
Burchaser of a new defective motor vehicle might obtain redress. GCentral to
the process 1s the submittal of contentions between purchasers and
manufacturers to a third-party dispute resolution program. Under AB 2057
(Tanner) of last year, the Bureau of Automotive Repair 1s charged with the
responsibility of certifying the dispute resolution processes to be used in.
the arbitration of Lemon Law cases. That certification program, operative
July 1 of this year, is to be funded by the imposition of fees collected by
the Department of Motor Vehicles on every applicant for license or license
renewal as a manufacturer or distributor of automobiles, The amount of the’
fce is to be determined by the new Motor Vehlcle Board, based on estimate of
need by the Bureau of Automotive Repair and calculated on a per-transaction
hasis not to exceed one dollar per vehiicle., A gtatement of transactions and
the appropriate [ee is to accompany the application to the Department of Motor
Velifcles, which deposits the proceeds in a Certification Account to be
appropriated to the Bureau by the Legislature.

Tihis bill would simplify the collection process by requiring the new Motox

Vehicle Board to calculate the fees, bill the auto manufacturers only by

CONTINUED
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certified mail, return receipt requested, and collect the fees directly for
deposit in the Certification Account. Involvement of the Department of Motor
Vehicles, and undue complication of the license application and renewal
process, would thereby be avoided. :

This bill also provides the Vehicle Board may adopt specific regulations
relative to enforcing this section, The regulations will include a formula
for calculating the fees as well as the total amount of fees that may be
collected from each manufacturer.

The purpose of this measure is to establish a more direct and less
administratively burdensome method of collecting fees for the certification of
L.emon Law dispute resolution programs.

Establishing the responsibility of auto manufacturers for defects in products
for which they have made an expressed warranty has been the subject of
legislative activity for nearly a decade. The essence of a Lemon Law is to
provide the purchaser with a statutory framework through which he or she might
be made whole for losses incurred in the purchase of an inherently defective
automotive product. Under current law, submittal of disputes between a
manufacturer and a consumer to a third-party arbitration has become an
accepted procedure, However, in the passage of AB 2057, the Legislature
recognized the need to ensure that dispute resolution processes as may be
offered by the manufacturer meet accepted procedural standards. To this end,
the Bureau of Automotive Repair was charged with the certification of the
processes to he made available to consumers, '

The responsibility of manufacturers to fund the certification program was
determined in last year's legislation; however, the manner in which the
funding is to be collected seems administratively cumbersome, involving three
agencies and tied to the regular licensing and license renewal process of the
DMV. The process proposed in this measure is simpler and more direct: '
manufacturers would inform the New Motor Vehicle Board of their transactions
by May 1 of each year, would receive a notice of assessment from the Board,
and would forward payment for deposit to the certification account within 30
days of notice. A penalty of 10% would be imposed for delinquency. Failure

to notify the Board of sales, leases, etc., would result in an assessment paid

on the preceding year's transactions. The Bureau would continue to be
responsible for calculating the level of funding needed.

Prior Legislation:

"AB 2057 (Tanner-1987) - Senate Vote 39-0, Pg. 3674, Chaptered.

FISCAL EFFECT: Appropriation: No Fiscal Committee: No Local: No

RJG:nf 6/1/88 Senate Floor Analyses
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THIRD READING

Bill No. AB 1367
SENATE RULES COMMITTEE
Author: Tanner (D)
Office of 2
Senate Floor Analyses Amended: 5/30788 in Senate
1100 J Street, Suite 120
445-6614 Vote Required: 2/3 - Urgency
Committee Votes: Senate Floor Vote

Assembly Floor Vote: NOT RELEVANT

SUBJECT: Warranties: motor vehicle third-party dispute resolution

SOURCE: Author

DIGEST: This billl provides that automoblle manufacturers be billed directly
by the vehicle board to support the certification of third-party dispute
resolution programs, through fees to be determined on the basis of annual
gales.

ANALYSIS: The existing "Lemon Law" establishes procedures whereby the
purchaser of a new defective motor vehicle might obtain redress. Central to
the process is the submittal of contentions between purchasers and
manufacturers to a third-party dispute resolution program. Under AB 2057
(Tanner) of last year, the Bureau of Automotive Repair is charged with the
responsibility of certifying the dispute resolution processes to be used in
the arbitration of Lemon Law cases. That certification program, operative
July 1 of this year, is to be funded by the imposition of fees collected by
the Department of Motor Vehicles on every applicant for license or license
renewal as a manufacturer or distributor of automobiles, The amount of the
fee 15 to be determined by the new Motor Vehicle Board, based on estimate of
need by the Bureau of Automotive Repailr and calculated on a per-transaction
basis not to exceed one dollar per vehicle. A statement of transactions and
the appropriate fee 1s to accompany the application to the Department of Motor
Vehicles, which deposits the proceeds in a Certification Account to be
appropriated to the Bureau by the Legislature.

This bill would simplify the collection process by requiring the new Motor
Vehicle Board to calculate the fees, bill the auto manufacturers only by
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certified mail, return receipt requested, and collect the fees directly for
deposit in the Certification Account. Involvement of the Department of Motor
Vehicles, and undue complication of the license application and renewal
process, would thereby be avoided.

This bill also provides the Vehicle Board may adopt specific regulations
relative to enforcing this section. The regulations will include a formula
for calculating the fees as well as the total amount of fees that may be
collected from each manufacturer,

The purpose of this measure is to establish a more direct and less
administratively burdensome method of collecting fees for the certification of
Lemon Law dispute resolution programs.

Establishing the responsibility of auto manufacturers for defects in products
for which they have made an expressed warranty has been the subject of
legislative activity for nearly a decade, The essence of a Lemon Law 1s to
provide the purchaser with a statutory framework through which he or she might
be made whole for losses incurred in the purchase of an inherently defective
automotive product, Under current law, submittal of disputes between a
manufacturer and a consumer to a third-party arbitration has become an
accepted procedure., However, In the passage of AB 2057, the Legislature
recognized the need to ensure that dispute resolutlon processes as may be
offered by the manufacturer meet accepted procedural standards. To this end,
the Bureau of Automotive Repair was charged with the certification of the
processes to be made available to consumers,

The responsibility of manufacturers to fund the certification program was
determined in last year's legislation; however, the manner in which the
funding 1s to be collected seems admlnistratively cumbersome, involving three
agencles and tled to the regular licensing and license renewal process of the
DMV, The process proposed in this measure is simpler and more direct:
manufacturers would inform the New Motor Vehicle Board of thelr transactions
by May 1 of each year, would recelve a notice of assessment from the Board,
and would forward payment for deposit to the certification account within 30
days of notice. A penalty of 10% would be imposed for delinquency. Failure
to notify the Board of sales, leases, etc., would result in an assessment paild
on the preceding year's transactions. The Bureau would continue to be
responsible for calculating the level of funding needed,.

Prior Legislation!

AB 2057 (Tanner-1987) - Senate Vote 39-0, Pg. 3674, Chaptered.

FISCAL EFFECT: Appropriation: No  TFiscal Committee: No  Local: No

SUBPORT: (Verified )

OPPOSTTION: erified )

ARGUMENTS

ARGUMEBfg/IN OPFOSITION:

RJG:nf 5/31/88 Senate Floor Analyses
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SENATE COMMITTEE ON JUDICIARY
Bill Lockyer, Chairman
1987-88 Regular Session

AB 1367 ({(Tanner)

As amended May 11

Hearing date: May 24, 1988
Business & Professions Code

GPS
NEW MOTOR VEHICLE ARBITRATION: FEES FOR CERTIFICATION
HISTORY
. e o (p3L14
Source: Author (ﬂﬁ”}uéﬁj #elsr 342 Cf. )
Prior Legislation: AB 2057"(1987) - Chaptered

Support: Unknown
Opposition: No known

Assembly Floor Vote: Not applicable

%é:a §¢6V<%%wvvmkﬁi%éfgﬁi' KEY ISSUE

~SHOUED AUTOMOBILE MANUFACTURERS BE BILLED DIRECTLY BY THE NREW-
MOZOR VEHICLE BOARD TO SUPPORT THE CERTIFICATION OF THIRD-PARTY
DISPUTE RESOLUTION PROGRAMS, THROUGH FEES TO BE DETERMINED ON THE

BASIS OF ANNUAL SALES?

-

PURPOSE

Automotive Repair is charged with the responsibility of

FCA MJN 152

The existing "Lemon Law" establishes procedures whereby the
purchaser of a new defective motor vehicle might obtain redress.
Central to the process is the submittal of contentions between
purchasers and manufacturers to a third-party dispute resolution
program. Under AB 2057 (Tanner)} of last year, the Bureau of

certifying the dispute resolution processes to be used in the
arbitration of Lemon Law cases. That certification program,
operative July 1 of this year, is to be funded by the imposition
of fees collected by the Department of Motor Vehicles on every
applicant for license or license renewal as a manufacturer or
distributor of automobiles. The amount of the fee is to be
determined by the new Motor Vehicle Board, based on estimate of
need by the Bureau of Automotive Repalir and calculated on a
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e

per-transaction basis not to exceed one dollar per vehicle. A
statement of transactions and the appropriate fee is to accompany
the application to the Department of Motor Vehicles, which
deposits the proceeds in a Certification Account to be
appropriated to the Bureau by the Legislature,

Aok

h a"-é“’w }r“\twf /w«iEW\ P rry /{;W
This bill would simplify the collection process by‘requiring the
new.Mober Vehicle ?sze to calculate the fees, bill the auto
manufacturers only4 and collect the fees directly for deposit in
the Certification Account. Involvement of the Department of
Motor Vehicles, and undue complication of the license application

and renewal process, would thereby be avoided.

T

The purpose of this measure is to establish a more direct and

less administratively burdensome method of collecting fees for

the certlflcatlon of Lemon & izfpute resolutlonéprograms. Agﬁqe ﬁﬁg

A dloe jﬁr\w’fcﬂ, fovard I
A ﬁﬁkﬂ;ﬂ“*/U%&iﬁf +¥ wﬂﬁzﬁwé§§?m¥$2m,¢ﬁﬁﬁaw“t 7Z¢-/gj%ék4f o

Ehemguneentaéynwgngmpechan1sm for the certificatidn program
is unduly complicated ——""""" . =

66 1917

(800

Establlshlng the responsibility of auto manufacturers for

defects in products for which they have made an expressed

warranty has been the subject of legislative act1v1ty for

nearly a decade. The essence of a Lemon Law is to provide

the purchaser with a statutory framework through which he or

she might be made whole for losses incurred in the purchase

of an inherently defective automotive product., Under current

law, submittal of disputes between a manufacturer and a

consumer to a third- party arbitration has Become an accepted .. .

procedure. However, in the passage of A 2057/ the  —— QO3 f

Legislature recognized the need to ensure‘tha dispute

resolution processes as may be offered by the manufacturer

meet accepted procedural standards. To this end, the Bureau -

of Automotive Repair was charged with the certification of Y

the processes to be made available to consumers. 't
)
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The responsibility of manufacturers to fund the certification
program was determined in last year 's legislation; however,
the manner in which the funding is to be collected seems
administratively cumbersome, involving three agencies and
tied to the regular licensing and license renewal process of
the DMV. The process proposed in this measure is simpler and
more direct: manufacturers would inform the New-Motor
Vehicle Board of their transactions by fﬁﬁgﬁary 1 of each

. (More)
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 =_DMV involvemént as currently in effect, there

-amount

year, would receive a notice of assessment from the Board,
and would forward payment for deposit to the certification
account within 30 days of notice. A penalty of 10% would be
imposed for delinquency. Failure to notify the Board of
sales, leases, etc., would result in an assessment paid on
the preceding year's transactions. The Bureau would continue
to be responsible for calculating the level of funding

needed. 7
Nondisclogure of prior year$§\pusiness ma;\bgrk in favor

of some manufacturers

lternative
eems to
oophole whereby manyfacturers might reduce

edure proposed seems reasonable

sctions resultsyin an assessment sed on priok year
performance; thus, it\may behoove them %o decline disclosure

\ ar relatively morey successful an the
prior ne. While this\would have no effqct on the st te's
take, i\t might result ik an unfair assessihent upon other
manufacturers who would Ybe forced to bear ‘an additiona
of assessment. '

SHOULD NGT SOME PENALTY BE_IMPOSED FOR FAILURE TO DISCLDSE

TRANSACTIDNS?

Urgency cllause needed to ensure that financing provisions
are in order prior to effective date of theiprogram

This bill dontains an urgency clause, necesgary to ensur
that the new fee provisions are operative prior to the July 1
effective date of the certification program,

khkkhkhkRhkhhkh%
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Substantive

AMENDMENTS TO ASSEMBLY BILL NO. 1367
AS AMENDED IN SENATE MAY 11, 1988

Amendment 1
On page 3, line 15, strike out "February" and

insert:
May

Amendment 2
Oon page 3, line 20, after "notice" insgert:

delivered to the manufacturer by certified mail, return
receipt requested

Amendment 3
On page. 3, line 34, strike out "New Motor"
strike out line 35 and insert:

manufacturer has received notice of

Amendment 4
On page 4, line 36, after the period insert:

The regulations shall include, at a minimum, a formula for
calculating the fee, established pursuant to subdivision
(b), for each motor vehicle and the total amount of fees
to be collected from each manufacturer.

...0_
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BILL SUMMARY

Existing law provides, that any buyer of consumer
goods who is damaged by a manufacturer's failure to
comply with any obligation under the Song-Beverly
Consumer Warranty Act or under an implied or express
warranty or service contract may sue for damages and
other legal and equ1tab1e relief,

This bill clarifies that the buyer s damages in an

action under the Song-Beverly Consumer Warranty Act

include the right of replacement or restitution

pursuant to the New Car Lemon Law.

Background

(800) 666-1917

The Song-Beverly Consumer Warrahty Act provides
that if the manufacturer of a consumer product is

unable to service or repair the product to repair a
nonconformity after a reasonable number of attempts,
the manufacturer must either replace the product or

reimburse the buyer for the price of the product,
an amount attributable to the buyer's use before
discovery of the nonconformity.

The act in Civil Code section 1794,

any buyer who is damaged by a manufacturer's failure to
comply with any obligation under the act may sue for

provides

damages and other legal and equitable relief as

specified.

less

that
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The New Car Lemon Law, which is contained in the Song
Beverly Consumer Warranty Act, establishes that a "reasonable
number of attempts" to repair a new motor vehicle have been made
if, within the first year or 12,000 miles, either (a) the
manufacturer has been unable to repair the same nonconformity
after four attempts or (2) the vehicle is out of service for
repairs for a total of at least 30 days since delivery of the
vehicle to the buyer, A vehicle which meets this test i1s deemed
a "lemon," and the buyer has the right to restitution or
replacement.

Since the New Car Lemon Law 1is a part of the Song-Beverly
Consumer Warranty Act, buyers of "lemonsgs” have the same remedies
(i.e., the right to sue for damages and other legal and equitable
relief pursuant to Civil Code sect'ion 1794) as do buyers of other
consumer goods., However, their remedies are not exclusively
those found in Civil Code section 1794,

i

In a recent lemon law case, the defendant automobile
manufacturer argued that the plaintiff car buyer could sue only
for the remedies specifically referenced in Civil Code section
1794, That section does not specifically entitle car buyers to
restitution or replacement of a "lemon." If this were the case,
buyers of "lemons" would be simply be stuck with them,

The Department of Congsumer Affairs and other consumer
protection representatives believe that the New Car Lemon Law
clearly entitles the buyer of a "lemon" restitution or a
replacement vehicle, either by award of the manufacturer’'s lemon
law arbitration panel or by court judgment. However, to avoid
any future attempts by manufacturers to argue that new car buyers
are only entitled to the remedies contained in section 1794, the
author has introduced this bill to affirm that the buyer of a
"lemon" who brings an action for damages under the Song~Beverly
Consumer Warranty Act does have the right to restitution or
replacement.,

Specific Findings

o This bill would preclude future arguments by vehicle
manufacturers in lemon law cases that the buyer of a "lemon"
is not entitled to restitution or replacement because
restitution or replacement is not specifically mentioned as
a remedy in Civil Code section 1794.

o This bill would declare that the changes in the bill are
declaratory of existing law,

Fiscal Impact

No fiscal impact to the Department of Consumer Affairs.
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Socio-Economic Impact

This bill would enhance the effectiveness of the New Car
Lemon Law by affirming that buyers of "lemons" are entitled to an
award of restitution or replacement in ‘a legal action.,

Arqument

Interested Parties

Proponents: author (sponsor) .
Attorney General/

Opponents: None known
&

The purpose of this bill is set forth under Background,
above.

Recommendation

The Department of Congsumer Affairs recommends a SUPPORT
position on this bill,
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Biil No. AB 1367
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Senate Floor Analyses Amended: As introduced
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445-6614 Vote Required: Majority

Committee Votes: Senate Floor Vote:
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TOTAL Assembly Floor Vote:  74-0, p. 2246, 5/26/87

(Passed Assembly on Consent)

SUBJECT : Warranties: Remedies

SOURCE: The author

DIGEST: This bill clarifies that the buyer's damages in an action under the

Seng-Beverly Consumer Warranty Act include the rights of replacement or

reimbursement.

ANALYSIS: FExisting law gives the buyer of consumer goods the right to bring a
legal action to obtain damages and other relief because of damage the consumer
has suffered due to a manufacturer's failure to comply with the Song-Beverly
Consumer Warranty Act which establishes direct legal relations between the buyer
and manufacturer in consumer transactions in California.

, sponsored by the author, is to clarify that a consumer
btain damages under the Song-Beverly Consumer Warranty
efund or replacement if a warranted

a reasonable number of attempts, as

The purpose of this bill
who brings an action to o
Act has the right to obtain either a r
product 1s defective and is not fixed after

defined.

n automobile manufacturer's legal argument in a recent "lemon law"
case that a plaintiff car buyer camn sue only for the remedies specifically
referenced in a particular section of the Song-Beverly Act. This bill adds to
that section a reference to the code which specifies that the refund/replacement
remedy provided for in the "{emon law" is available to a buyer in a lawsuit
brought against a warrantor for defective products.

At issue 1s a
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According to the Senate Insurance, Claims and Corporatlons Committee analysis,
this bill was spawned when an automobile manufacturer in a court case argued
(unsiccessfully) that a buyer can only sue for the remedies specifically
epumerated in Section 1794 of the Civil Code, which does not include replacement

or reimbursement remedles.

FISCAL EFPECT: Appropriation: No Fiscal Committee: No Local: No

SUPPORT: (Verified 7/2/87)

Attorney General

PlW:ctl 7/2/87 Senate Floor Analyses
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JOHN K, VAN DE KAMP - State of Californin
Attorney General DEPARTMENT OF JUSTICE

1515 K STREET, SUITE 511
July 10, 1987 : P.O. BOX 044255

‘ SACRAMENTO 942.44-2550
—mzﬁﬁgl‘ (916) 45-0555

Honorable Sally Tanner
Assemblymember, 60th District
State Capitol, Room 4146
Sacramento, CA 95814

Dear Assemblymember Tanner:
Re: AB 1367 - Warranties: Remedies

The Attorney General's office supports AB 1367 which would
include the rights of replacement or reimbursement as damages for
a consumer who sueg under the Song~Beverly Consumer Warranty Act.

Under current law, notwithstanding that the consumer has the
right to replacement or reimbursement for a vehicle which cannot
be repaired, that right of replacement or reimbursement is not
set forth in section 1794 of the Civil Code as damages which may
be recoverable by the buyer under the Song-Beverly Consumer
Warranty Act. The buyer can only get the difference between the
value of the goods as accepted and the value of the goods had
they complied with the warranty. This obviously creates an ano~
malous result which your bill would correct by providing remedies
in the damages section of the Song-Beverly Act whlch are con-
gistent with the provisions of the Act itself.

If we can be of further assistance in supporting the bill, please
call me at 324-5478,

Very truly yours,

(800) 666-1917

JOBN K. VAN DE_ KAMP
Attorney Gengral

Deputy AtMtorney General

JITFrer
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Assembly Floor Vote:  74-0, p. 2246, 5/26/87
(Passed Assembly on Congﬁnt

SUBJECT: Warranties: Remedies =
L]
SOURCE: The author 2
g
=
DIGEST: This bill clarifies that the buyer's damages in an action under the "
Song~Beverly Consumer Warranty Act include the rights of replacement or >
reimbursement, >
-
%
ANALYSIS: Existing law gives the buyer of consumer goods the right to bring a O
legal action to obtain damages and other relief because of damage the consumer -

has suffered due to a manufacturer's failure to comply with the Song-Beverly

Consumer Warranty Act which establishes direct legal relations between the buyer 55‘
and manufacturer in consumer transactions in California. _ ‘ﬂ:.

l.:
The purpose of this bill, sponsored by the author, is to clarify that a consumer ‘s

who brings an action to obtain damages under the Song-Beverly Consumer Warranty
Act has the right to obtain either a refund or replacement 1f a warranted
product is defective and 1is not fixed after a reasonable number of attempts, as
defined,

At issue 1s an automobile manufacturer's legal argument in a recent "lemon law"
case that a plaintiff car buyer can sue only for the remedies specifically
referenced 1in a particular section of the Song-Beverly Act. This bill adds to
that section a reference to the code which specifies that the refund/replacement
remedy provided for in the "lemon law'" is available to a buyer in a lawsuit
brought against a warrantor for defective products.
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According to the Senate Insurance, Claims and Corporations Committee analysis,
this bill was spawned when an automobile manufacturer in a court case argiied
{unsuccessfully) that a buyer can only sue for the remedies specifically
enumerated in Section 1794 of the Civil Code, which does not include replacement
or relmbursement remedies.

FISCAL EFFECT: Appropriation: No Fiscal Committee: No Local: No

SUPPORT: (Verified 7/2/87)

Attorney General

DLW:ctl 7/2/87 Senate Floor Analyses
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THIRD-READING
Bill No. AB 1367
SENATE RULES COMMITTEE
Author: Tanner (D)
Office of
Senate Floor Analyses Amended: As introduced
1100 J Street, Suite 120
445-6614 Vote Required:  Majority

Committee Votes: Senate Floor Vote:

Assembly Floor Vote:  74-0, p. 2246, 5/26/87

(800) 666-1917

SUBJECT: Warrantiles: Remedles

SOURCE: The author

(Passed Assembly on Consenf)

DIGEST: This bill clarifies that the buyer's damages in an action under the
Song-Beverly Consumer Warranty Act include the rights of replacement or

reimbursement.

ANALYSTS: FExisting law gives the buyer of consumer goods the right to bring a
legal action to obtain damages and other relief because of damage the consumer
has suffered due to a manufacturer's failure to comply with the Song-Beverly
Consumer Warranty Act which establishes direct legal relations between the buyer
and manufacturer in consumer transactions in California.

The purpose of this bill, gponsored by the author, 1s to clarify that a consumer
who brings an action to obtain damages under the Song-Beverly Consumer Warranty
Act has the right to obtaln either a refund or replacement 1f a warranted

product 1s defective and 1s not fixed after a reasonable number of attempts, as

defined.

omobile manufacturer's legal argument in a recent "lemon law"
sue only for the remedles specifically

referenced in a particular section of the Song-Beverly Act. This b11l1l adds to
that section a reference to the code which specifies that the refund/replacement
remedy provided for in the "emon law" 1s available to a buyer in a lawsult

brought against a warrantor for defective products,
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FISCAL EFFECT: Appropriation: No

SUPPORT: (Verified ) ﬂzj@”ﬁ7

aﬂi)" A 7 szzﬁft\_,@waéﬂ
OPPOSITEON: (Verified

ARGUMENTS,fN SUPPORT:

ARG 5 IN\OPPOSITION:
N
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Fiscal Committee:
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Page 2
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CONSULTANT:
SENATE FLOOR ANALYSES WORKSHEET

SENATE RULES COMMITTEE

Office of e
Senate Floor Analyses Amended: i ol gitoitenfd
1100 J Street, Suite 120 .
445-6614 Vote Required: mﬁmﬂ/fﬁ'

e / .
SUBJECT: ég*;b,vb%v;zug? y /ﬁgdwjijaﬂiqa

Assembly Floor Vote: 7(/’75’ 521 9E
v

SOURCE: )£, el ;‘%cf}{?f%

C’é:/S}?

DIGEST:

This bill clarifies that the buyer's damages in an action under the
Song-Beverly Consumer Warranty Act include the rights of replacement or
reimbursement,

Existing law gives the buyer of consumer goods the right to bring a legai
action to obtain damages and other relief because of damage the consumer has
cuffered due to a manufacturer's failure to comply with the Song-Beverly
Consumer Warranty Act which establishes direct legal relations between the
buyer and manufacturer in consumer transactions in California.

The purpose of this bill, spaonsored by the author, is to clarify that a
consumer who brings an action to obtain damages under the Song-Beverly Consumer
Warranty Act has the right to obtain either a refund or replacement if a
warranted product is defective and is not fixed after a reasonable number of
attempts as defined.

At issue is an automobile manufacturer's legal argument in a recent "lemon law"
case that a plaintiff car buyer can sue only for the remedies specifically

referenced in a particular section of the Song-Beverly Act. This bjll adds to
that section a reference to the code which specifies that the

refund/replacement remedy provided for in the "lemon law" is available to a
buyer in a lawsuit brought against a warrantor for defective products.

W Mo e e

FCA MJN 167

(800) 666-1917

LEGISLATIVE INTENT SERVICE



g

Honorable Sally Tanner DEPARTMENT AUTHOR BILL NUMBER

Member of the Assembly Finance Tanner AB 1367
State Capitol, Room 4146
Sacramento, CA 95814 SPONSORED BY  RELATED BILLS AMENDMENT DATE

May 11, 1988

BILL SUMMARY

AB 1367 is clean-up legislation of Chapter 1280/87 {Tanner) which relates to the
Bureau of Automotive Repairs and the Department of Motor Vehicles administration
of the motor vehicle third-party dispute resolution process.

SUMMARY OF CHANGES

This bill has not been analyzed previously.

SUMMARY OF COMMENTS

The bureau and the Department of Motor Vehicles indicate that AB 1367 is clean-up
legislation and costs associated with the bill will be minor and absorbable
within existing resources.

FISCAL SUMMARY--STATE LEVEL

S0 (Fiscal Impact by Fiscal Year)
Code/Department LA (Dollars in Thousands)
Agency or Revenue co Code
Type RV EC_ 1987-88 FC . 1988-89 FC  1989-90  Fund
Consumer Affairs
1150/Bur of Auto. SO --mmmmmemmeos No Fiscal Impact-----v------ 128/Auto
Repair ) Repair
2740/Motor Vehicle SO --e-emmmee----- No Fiscal Impact------------ 044/Mot

Veh.
Impact on State Appropriations Limit--No

ANALYSIS
A. Specific Findings

Chapter 1280/87 revised the new car lemon law and required the bureau to
certify third party agencies which assist in dispute resolutions. AB 1367
revises the provisions of Chapter 1280/87 related to the collection of fees
which provide funding for third party resolutions to delete the references
to applicants for licenses or renewal of licenses as manufacturers or
distributors. This bill would instead require every manufacturer to file a
statement in February of each year which contains specified information and
to pay a fee within a specified time after written notification. A penalty
may be assessed if the fee is delinquent.

POSITION: Department Director Date
Neutral

Principal Analyst Date  Program, Budget Manager ,Date  Governor’s Office
{222) R. H. Baker Wallis ﬁ Clark . . Position noted

‘ o an»/a(/ga 5'/g7é§’ Position approved
/€?f?fiﬁﬁf2?taf \5;45753?‘ qu},/J “a Position disapproved
CJ:BA,AB1376-8/abb by: date:
BILL ANALYSIS Form DF-43 (Rev 03/88 Buff)
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(2)
BILL ANALYSIS/ENROLLED BILL REPORT--(CONTINUED) Form OF-43

AUTHOR AMENDMENT DATE BILL NUMBER
Tanner May 11, 1988 AB 1367
ANALYSIS

A, Specific Findings (Continued)

The bureau will also be required to notify the New Motor Vehicle Board, which
was created by Chapter 1280/87, of the dollar amount necessary to fully fund
the third-party dispute resolution process on or before February 1. This
bill contains an urgency provision in order to fund the program before it
begins operation.

B. Fiscal Analysis
The bureau and the New Motor Vehicle Board (within the Department of Motor

Vehicles) indicate that any costs associated with AB 1367 would be minor and
absorbable within existing resources.

CJ:BA,AB1367-8/abb
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UNFINISHED BUSINESS—Continued

CONCURRENCE IN SENATE, AMENDMENTS-—Continued

—

24

110
A.B. No. 1367—Tanner.
An act relating to warranties, and declaring the urgency thereof,
to take effect immediately.
1988
June  9—Read third time, Urgency clause adopted. Passed, and

to Assembly. (Ayes 39. Noes 0.)

June  9—1In Assembly. Concurrence in Senate amendments
pending. '

Legislative Counsel’s Digest
AB 1367 as amended in Senate May 31, 1988
(Pursuant to Joint Rule 26.5)

AB 1367, as it passed the Assembly, expressly provided that the
measure of damages in an action by a buyer of consumer goods for a

failure to comply with any obligation under the Song-Beverly Con- .

sumer Warranty Act or under an implied or express warranty or ser-
vice contract includes, in addition to the measure of damages other-
wise specified, the rights of replacement or reimbursement.

The Senate amendments, instead, require that every manufacturer,
as defined, file a statement on or before May 1 of each year containing
specified information and pay the specified fee, used by the Bureau of
Automotive Repair, upon appropriation by the Legislature, to adminis-
certification of 3rd-party dispute resolution proc-
esses. The amendments also require the bureau to notify the New
Motor Vehicle Board of the dollar amount necessary to fully fund the
3rd-party dispute resolution process on or before February 1, and spec-
ify that the regulations the board may adopt to implement the provi-
sions relating to the collection of fees include, at a minimum, a formula
for calculating the fee to be collected for each motor vehicle and the
total amount of fees to be coliected from each manufacturer. The
amendments declare that the bill is to take effect immediately as an
urgency statute.

Vote: %. Substantial substantive change: yes,

410
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AB 1367

CONCURRENCE IN SENATE AMENDMENTS
AB 1367 (Tanner) - As Amended: May 31, 1988

ASSEMBLY VOTE _ 74-0 {May 26, 1987) SENATE VOTE  39-0 (June 9, 1988)

Original Committee Reference: G. E. & CON. PRO,

DIGEST
Urgency statute. 2/3 vote required,

Current law, known as the "Lemon Law," allows automobile manufacturers to
establish qualified third-party dispute resolution (arbitration) programs,
which buyers must use before they can assert the statutory presumption that a
vehicle is a lemon in a legal action for replacement or refund.

Current law, operative July 1, 1988, also requires the Bureau of Automotive
Repair to establish a program for the certification of the third-party dispute
resolution programs established, and creates a Certification Account to pay for
the program funded through a surcharge on applications for 1icensure or renewal
as manufacturers or distributors of new motor vehicles. On or before January 1
of each calendar year, the bureau is to determine the dollar amount, not to
exceed $1 per vehicle sold, needed to be collected in fees.

As passed by the Assembly, this bill clarified that the buyer's damages in an
action under the Song-Beverly Consumer Warranty Act include the rights of
replacement and reimbursement.

The Senate amendments delete the contents of the bill as passed by the Assembly
and, instead, require the New Motor Vehicle Board to:

1)  Adopt regulations including a formula to calculate the fees necessary to
fund the certification program for dispute resolution mechanisms.

2) Calculate the fees based on information provided by February 1 each year
by motor vehicle manufacturers. Failure to file would result in an
assessment based on the prior year's figures,

3) Bill the auto manufacturers only. Payment would be due within 30 days of
notification with a 10% penalty for delinquency.

4) Collect the fees directly for deposit in the Certification Account.

- continued -

AB 1367
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AB 1367
Page 2

FISCAL EFFECT

None
COMMENTS

1) This bil1l is an urgency measure created in the Senate, so that it can be
enacted before the law it seeks to amend takes effect on July 1, 1988. The
bi11 has not been heard in this form by the Assembly.

The purpose of this measure is to establish a more direct and less
administratively burdensome method of collecting the fees necessary to fund
the certification of Lemon Law dispute resolution programs. This
certification program was created in 1987 with the passage of AB 2057
(Tanner), and will take effect July 1. The mechanism AB 2057 established
for collecting the fee is excessively cumbersome, however, involving three
agencies and tied to the regular licensing and 1icense renewal process of
the Department of Motor Vehicles.

2) The process proposed in this measure is simple and more direct.
Manufacturers would inform the New Motor Vehicle Board of their
transactions by February 1, of each year, would receive a notice of
assessment from the board, and would forward payment for deposit to the
certification account within 30 days of notice. A penalty of 10% would be
imposed for delinquency. Failure to notify the board of sales, leases,
etc., would result in an assessment paid on the preceding year's

transactions.
Larry Doyle AB 1367
324-7440 Page 2
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SACRAMENTO ADDRESS
STATE CARTOL
P.O.BOX 042848
SACRAMENTC, CA 942490001
1916) 445-7783

DISTRICT OFFICE ADDRESS
1100 VALLEY BOULEVARD
SUITE 106
EL MONTE, CA 91731
{818} 442-91C0

SALLY TANNER

Asgemmbly
Jalifornia Lenislature

COMMITTEES:

ENVIRONMENTAL SAFETY &
TOXIC MATERIALS

GOVERNMENTAL ORGAMNIZATION
LABOR & EMPLOYMENT
WATER. PARKS & WILDLIFE

SUBCOMMITTEES:
ARTS & ATHLETICS

MEMBER:

JOINT COMMITTEE ON
FIRE, POLICE, EMERGENCY
AND DISASTER SERVICES

SELECT COMMITTEE ON

ASS EMBLYWOMAN. SlKTlEI'H DISTRICT

CHAIRWOMAN

COMMITTEE ON ENVIRONMENTAL SAFETY & TOXIC MATERIALS

June 21, 1988

Honorable George Deukmejian
Governor, State of California
State Capitol

Sacramento, CA 95814

Dear Governor Deukmejian:

Assembly Bi11 1367 is now before you for your consideration. The measure
establishes a more efficient, less costly method of collecting fees to certify
"Lemon Law" arbitration.

Last year, you signed my Assembly Bill 2057 which, among other things,
required the Bureau of Automotive Repair in the Department of Consumer Affairs
to establish a program to certify that auto manufacturer-run arbitration panels
under the "Lemon Law" are operated fairly, efficiently and as required by law
and Federal Trade Commission regulations. To fund the certification program,
AB 2057 authorized the collection of fees from auto manufacturers to be paid on
each new motor vehicle sold in the state. These fees would be set by the New
Motor Vehicle Board and collected by the Department of Motor Vehicles after
consultation with the Bureau of Automotive Repair on its budgetary needs.

Assembly Bi11 1367 simplifies the fee collection system by consolidating it
in the New Motor Vehicle Board and making a single agency responsible for it.
This will make collection of the fees simpler, more straightforward and less
costly than would otherwise be the case.

The New Motor Vehicle Board, the Department of Consumer Affairs, the Bureau
of Automotive Repair and the Department of Motor Vehicles are all in agreement
with AB 1367. There is no known opposition to it.

I urge you to sign the bill into law before July 1, 1988, the date the
certification program becomes operatﬁve. .

Sincerely,

" SALLY TAMER
Assemb¥woman, 60th District
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M egislative Cmuvsel

of Walifornia

BION M. GREGORY

Sacramento, California
June 27, 1988

Honorable George Deukmejian

GERALD ROS5 ADAMB
MARTIH L. ANDEREON
PAUL ANTILLA

DAMA S, APPUNG
CHARLES C, ABBILL
RANEEHE P. BEUSLE
CHAME S. BOYER
AMELIA |, Bupb
ELLEEN J, BUXTON
HENRY J. CONTRERAS
BEN E. DALE
JEFFAEY A, DELAND
CUNTON J. DEWNT
FRrANCES S. DORBIN
MAUREEN S. DUNN
LAYMENCE ./, DURAN
SHARON R. FISHER
JOHH FOBBETTE
HARYEY J. FOSTER
CLAY FULLER

ALviN D. GRESS
BALDEY 3. HER
THOMAS R, HEVER
MICHAEL J. KERITEN
L DOUGLAS KINREY
S, LYNNE KLEIN
VICTOR KOUELEK
EVE B. KROTIHGER
DiANA G, L
ROMWLO |. LOPEZ
JAMES A, MARSALA
FRANCISCO A, MARTIH
PETER MELMICOE
ROBERT G. MILLER
John A. MOGER
YERNE L. OLVER
EUaENE L. PANE
MICHAEL B. SALERNO

MicHAEL H. UPSON
RICHARD B. WEISBERG
DANIEL A, WETTZMAN
THOMAR D, WHELAN
JAHA T. WHITGROYE

Governor of California
Sacramento, CA 95814

DEBRA J. ZIDICH
CHRSTOPHER TIRKLE
DEPUTIES

Assembly Bill No. 1367

Dear Governor Deukmejian:

Pursuant to your request, we have reviewed the

above-numbered bill authored by _ Assembly Membeyr Tanner
and, in our opinion, the title and form are sufficient and

the bill, if chaptered, will be constitutional. The digest
on the printed bill as adopted correctly reflects the views

of this office.

4

MRR:1sl

Very truly yours,

Bion M. Gregory

Legislative Counsgl
-/ ]
/| L'{M(M’f !
By

Marguerite Roth
Principal Deputy

Two copies to Honorable Sally Tanner '

pursuant to Joint Rule 34.
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AB 1367 -~ CONCURRENCE IN SENATE AMENDMENTS

AB 1367, AS PASSED BY THE ASSEMBLY, MADE A TECHNICAL,

CLARIFYING CHANGE TO THE SONG--BEVERLY CONSUMER WARRANTY ACT. IT

MADE IT CLEAR THAT EITHER REIMBURSEMENT OR REPLACEMENT OF

DEFECTIVE GOODS CAN BE ORDERED BY A COURT WHEN THE BUYER OF THE

GOODS SUES THE MANUFACTURER.

THE SENATE AMENDMENTS SIMPLIFY THE FEE SYSTEM, ESTABLISHED BY

MY AB 2057 OF LAST YEAR, TO FUND A PROGRBM TO CERTIFY "LEMON LAW"

ARBITRATION PANELS. THE BILL NOW CONSOLIDATES THE ASSESSMENT AND

COLLECTION OF THE FEES IN THE NEW MOTOR VEHICLE BOARD. THESE

DUTIES WERE DIVIDED BETWEEN TWO AGENCIES BY THE BILL PASSED LAST

YEAR. THIS SIMPLIFICATION SEOULD MARE IT LESS COSTLY AND MORE

EFFICIENT TO COLLECT THE FEES NEEDED TO RUN THE PROGRAM. THE NEW

MOTOR VEHICLE BOARD IS IN SUPPORT OF THE BILL. THERE IS NO

OPPOSITION.

I ASK FOR YOUR "AYE" VOTE.

6/13/88
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AB 1367 - COMMITTEE STATEMENT

LAST YEAR, I CARRIED A BILL - AB 2057 — WHICH REQUIRED THE

BUREAU OF AUTOMOTIVE REPAIR IN THE DEPARTMENT OF CONSUMER AFFAIRS

TO ESTABLISH A PROGRAM TO REGULATE "I EMON LAW" ARBITRATION PANELS

RUN BY THE AUTO MANUFACTURERS. THE PROGRAM IS FUNDED BY FEES

PAID BY THE AUTO MANUFACTURERS. THE NEW MOTOR VEHICLE BOARD SETS

HE DEPARTMENT OF MOTOR VEHICLES COLLECTS THEM.

THE FEES AND T

THIS BILI SIMPLIFIES THE FEE SYSTEM BY CONSOLIDATING THE

AND COLLECTION OF THE FEES IN THE NEW MOTOR VEHICLE

D MAKE IT LESS COSTLY T0 COLLECT

ASSESSMENT
BOARD. THE SIMPLIFICATION SHOUL

MOTOR VEHICLE BOARD 18 IN SUPPORT OF THE BILLi.

THE FEES. THE NEW

THERE IS NO KNOWN OPPOSITION.

T ASK FOR YOUR "AYE" VOTE.

5/23/88
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AB 1367 EXPLANATION

required the Bureau of Automotive Repair to
o certify that arbitration panels run by
auto manufacturers under the Lemon Law are run fairly and in
accordance with the law. The BAR progran is funded by fees
imposed on the auto manufacturers.

AB 2057 last year
establish a program t

AB 2057 required the New Motoxr Vehicle Board to impose the
fees (up to $1.00 per motor vehicle sold in the state) and the

Department of Motor Vehicles to collect them.

AR 1367 simplifies the fee system by requiring the New Motor
vehicle Board to calculate the fees, bill the auto manufacturers
and collect them directly. The New Motor Vehicle Board thinks
this can be done with no cost and simplifies everything. The

Bureau of Automotive Repair agrees.

As far as we know, there is no opposition to the bill.
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AB 1367 — EXPLANATION OF AUTHOR'S AMENDMENTS

AMENDMENT 1 CHANGES THE DATE ON WHICH MANUFACTURERS MUST

REPORT THE NUMBER OF VEHICLES SOLD IN THE STATE DURING THE

PAST YEAR FROM FEBRUARY 1 TO MAY 1.

T 2 REQUIRES THAT THE NEW MOTOR VEHICLE BOARD BILL

D MAIL, RETURN RECEIPT

AMENDMEN
EACH MANUFACTURER BY CERTIFIE

REQUESTED.

AMENDMENT 3 IS5 A CONFORMING AMENDMENT. IT SPECIFIES THAT THE

FEES ARE DUE AND PAYABLE 30 DAYS AFTER THE MANUFACTURER

RECEIVES NOTICE OF THE AMOUNT DUE.

AMENDMENT 4 REQUIRES THAT IMPLEMENTING REGULATIONS INCLUDE A

FORMULA FOR CALCULATING THE FEES EACH YEAR. THIS ENSURES

THAT THE NEW MOTOR VEHICLE BOARD WILL NOT HAVE TO ADOPT A NEW

H YEAR SETTING THE SPECIFIC FEE FOR THAT YEAR.

REGULATION EAC
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AB 1367 - COMMITTEE STATEMENT

AB 1367 MAKES A TECHNICAL, CLARIFYING CHANGE TO THE SONG-

BEVERLY CONSUMER WARRBNTY ACT. IT MAKES IT CLEAR THAT

REIMBURSEMENT OR REPLACEMENT OF DEFECTIVE GOODS CAN BE ORDE

WHEN THE BUYER OF THE GOODS SUES TH
IMBURSEMENT OR REPLACEMENT, AT

RED BY

A COURT ¥ MANUFACTURER. WHILE

EXISTING LAW ALREADY ALLOWS RE
TURER HAS RECENTLY ARGUED THAT BECAU
RITTEN A COURT MAY NOT

LEAST ONE MANUFAC SE OF THE

WAY TWO SEPARATE SECTTIONS OF THE ACT ARE W

ORDER EITHER.

AB 1367 RESTATES EXISTING LAW IN CLEARER TERMS THAN IS NHOW

THE CASE. THERE IS NO KNOWN OPPOSITION 70 THIS BILL.
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CONCURRENCE IN SENATE AMENDMENTS
AB 1367 (Tanner) = As Amended: May 31, 1988 -

ASSEMBLY VOTE 74-0 (May 26, 1987) SENATE VOTE  39-0 {June 9, 1988)

Original committee Reference: G. E. & CON. PRO.

DIGEST

T

Urgency statute. 2/3 vote required.

Current law, known as the "Lemon Law," allows automobile manufacturers to
astabiish qualified third-party dispute resolution (arbitration) programs
which buyers must use before they can assert the statutory presumption that a
vehicle is a lemon in 2 legal action for replacement or refund. ,

(800) 666-1917

Current law, operative July 1, 1988, also requires the Bureau of Automotive
Repair to establish a.program for the certification of the third-party dispute
resolution programs established, and creates a Certification Account to pay for
the program funded through a surcharge on applications for 1icensure or renewal
as manufacturers or distributors of new motor yehicles. On or before January. 1-
of each calendar year, the bureau is to determine the dollar amount, not to
exceed $1 per vehicle sold, needed to be collected in fees. '

As passed by the Assembly; this bill clarified that the buyer's damages in an
action under the Song-Beverly Comsumer Warranty Act snclude the rights of '
replacement and reimbursement.

The Senate amendments delete the cqhtents of the bill as passed by the Assemb1yi
and, instead, vequire the New Motor Vehicle Board to:

LEGISLATIVE-INTENT SERVICE

1)  Adopt regulations including a formula to calculate the fees necessary to
fund the certification program for dispute resolution mechanisms. s

X : o S o s“t

2} Calculate the fees based on information provided by February 1 each year ‘:::
by motor vehicle manufacturers. Failure to file would result inan H

assessment based on the prior year's figures.

3) BN the auto manufacturers only. Paymenﬁ would be due within 30 days of
notification‘with a 10% penalty for delinquency. ) C K

4) Collect the fees directly for deposit in the Certification‘thOuht.

- continued -
§ o AB 1367
FCA MJN 181



FISCAL EFFECT

None . -
COMMENTS

1) This bill is an urgency measure created in the Senate, SO that it can be
enacted before the law it seeks to amend takes effect on July 1, 1988. The
bill has not been heard in this form by the Assembly. S
The purpose of this measure is to establish a more direct and less ,
administratively burdensome method of collecting the fees necessary to fund
the certification of Lemon Law dispute resolution programs. This
certification program was created in 1987 with the passage of AB 2057
(Tanner), and will take effect July 1. The mechanism AB 2057 established
for collecting the fee is excessively cumbersome , however, involving three
agencies and tied to the regular licensing an 1icense renewal process of-
the Department of Motor Vehicles. : ‘ '

2) The process proposed in this measure is simple and more direct.
Manufacturers would inform the New Motor Vehicle Board of their
transactions by February 1, of each year, would receive a notice of

 assessment from the board, and would forward payment for deposit to the

certification account within 30 days of notice. A penalty of 10% would be
imposed for delinguency. Failure to notify the board of sales, leases,
etc., would result in an assessment paid on the preceding year's '
transactions. ‘ : .

Larry Doyle- o ~ S AB 1367

324-7440 - ! - Page 2

6/13/88:ageconpro ' '
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SENATE COMMITTEE ON JUDICIARY
Bill Lockyer, Chairman
1987~88 Regular Session

AB 1367 (Tanner)
Acs amended May 11
Hearing date: May 24, 1988
Business & Professions Code
GPS

NEW MOTOR VEHICLE ARBITRATION: FEES FOR CERTIFICATION

HISTORY

Source: author

prior Legislation: AB 2057 (1987) - Chaptered

Support: Unknown

Opposition: No known

Assembly Floor Vote: Not applicable

KEY ISSUE

SHOULD AUTOMOBILE MANUFACTURERS BE BILLED DIRECTLY BY THE NEW
.MOTOR VEHICLE BOARD TO SUPPORT THE CERTIFICATION OF THIRD~PARTY
DISPUTE”RESOLUTION PROGRAMS, THROUGH FEES TO BE DETERMINED ON THE

BASIS OF ANNUAL SALES?
PURPOSE

The existing "Lemon Law" establishes procedures whereby the
i icle might obtain redress.

purchaser ©
Central to the process is the submittal of contentions between
' i ispute resolution

purchasers and manufactur
program. Under AB 2057 ‘{Tanner) of last year, the Bureau of
Automotive Repair is charged with the responsibility of

certifying the dispute resolution processes to be used in the
That certification program,

arbitration of Lemon Law casesS.
is to be funded by the imposition

operative July 1 of this year:

of fees collected by the Department of Motor Vehicles on every
applicant for license or 1icense renewal as a manufacturer OrL
distributor of automobiles. The amount of the fee is to be

determined by the new Motor Vehicle Board, pased on estimate of
need by the Bureau of Automotive Repair and calculated on a

(More)
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per-transaction bagis not to exceed one dollar per vehicle. A
statement of transactions and the appropriate fee is to accompany
the application to the Department of Motor vehicles, which
deposits the proceeds in a certification Account to be
appropriated to the Bureau by the Legislature.

This bill would simplify the collection process by requiring the

new Motor Vehicle Board to calculate the fees, bill the auto
manufacturers only, and collect the fees directly for deposit in
Involvement of the pepartment of

the Certification Account.
Motor Vehicles, and undue complication of the license application

and renewal process, would thereby be avoided.

The purpose of this measure ig to establish a more direct and
less administratively burdensome method of collecting fees for
the certification of Lemon Law dispute resolution programs.

COMMENT

1. The current funding mechanism for the certification program

is unduly complicated

Establishing the responsibility of auto manufacturers for

defects in products for which they have made an expressed

~warranty has been the subject of legislative activity for
nearly a decade. The essence of a Lemon Law is to provide
the purchaser with a statutory framework through which he or
she might be made whole for losses incurred in the purchase
of an inherently defective automotive product. Under current
law, submittal of disputes between a manufacturer and a
consumer to a third-party arbitration has become an accepted
procedure. HOWever, in the passage of AB 2051, the
Legislature recognized the need to ensure that dispute
resolution processes as may be offered by the manufacturer
meet accepted procedural standards. To this end, the Bureau
of Automotive Repair was charged with the certification of
the processes to be made available to consumers.

The responsibility of manufacturers to fund the certification
program was determined in last year's legislation; however,
the manner in which the funding is to be collected seems
administratively cumbersome, involving three agencies and
tied to the regular licensing and license renewal process of

the DMV. The process Propo
more direct: manufacturers
vehicle Board of their transactions by Feb

would inform the New Motor
ruary 1 of each

(More)
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AB 1367 (Tanner)
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year, would receive a notice of assessment from the Board,

and would forward payment for deposit to the certification
account within 30 days of notice. A penalty of 10% would be
imposed for delinguency. Failure to notify the Board of
sales, leases, etC., would result in an assessment paid on
the preceding year's transactions. The Bureau would continue
to be responsible for calculating the jevel of funding

needed.

Nondisclosure of prior year's business may work in favor

of some manufacturers

Wwhile the procedure proposed seems 2 reasonable alternative
to DMV involvement as currently in effect, there seems to
exist a possible loophole whereby manufacturers might reduce
their funding 1iability. A failure to file a record of their
transactions results in an assessment based on prior year
performance; thus, it may behoove them to decline disclosure
of performance in a year relatively more successful than the
prior one. While this would have no effect on the state's
take, it might result in an unfair assessment upon other
manufacturers who would be forced to bear an additional

amount of. assessment.

SHOULD NOT SOME PENALTY BE IMPOSED FOR FAILURE TO DISCLOSE

TRANSACTIONS?

o ensure that financing provisions

Urgency clause needed t
Ffective date of the program

are in order prior to e

Phis bill contains an urgency clause, necessary to ensure

that the new fee provisions are opera
effective date of the certification program.

Akkkhhkhhkk
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measurEsDR R4 DATE SENT:_ 6,/5”!?42

auTHOR: (01 NNERK,

1. - Origin of the bill:

‘2, what is the problem or defi

3. “Please attach all background mater

. the bill.
4. Do -you intend to amend this bill? No I
(Reminder, Amendments are due to The oomithes by 1:30pm on the
' Friday before the hearing) '
: 5. Nane'_of contact person: Arnie Peters . .

al

b.

who 1s the source of the bill? What person,.organization or
governmental .entity requested information? .

Former Assembly Consumer Affairs Co

nmittee Consultant

— e T . Cr TR ———

Please identify session and bill number of similar bills:

_AB 3560 (1982)_ — -

Wwhich Legislative Counsel deputy drafted this bill?
Phone # 5-6931

Name Mr. Mojer

ciency in the present law which the bill

seeks to remedy? How does it do this?

See attached memo._. .

o o e 3 D L I A M S T ST

i, A SR o B

s it G K R P W A S o e S M g T

o B e D e e i el e e R .

ial and any correspondence related to -

ATTACHMENTS: Yes X NO_

 pLEASE REIURN TO: Room 5122, State Capitol. Phone 445-0825
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SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE ASSEMBLY BILL NO. 1367

SENATOR ALAN ROBBINS, CHAIRMAN

ASSEMBLY BILL NO. 1367 (Tanner) As Introduced March 4, 1987
Civil Code

Source: Author
Prior Legislation: AB 3560 (Chapter 385, Statutes of 1982)

Support: No known
Opposition: No known

SUBJECT

Replacement or reimbursement remedies under the Song-Beverly Consumer
Warranty Act.

DIGEST

1] Description: AB 1367 clarifies that the refund or replacement remedies
provided by Section 1793.2 of the Civil Code is available to a buyer in an
action for damages against a warrantor for a defective product.

The bill further declares that the change made by this bil1l is declaratory
of existing law and does not constitute a change in existing law.

2] Background: Section 1794 of the Civil Code law gives the buyer of
consumer goods the right to bring a legal action 10 obtain damages and
other relief because of damage the consumer has suffered due to a
manufacturer's failure to comply with the Song-Beverly Consumer warranty
Act. This section does not specifically mention that the buyer has the
specific remedy of replacement of the product or reimbursement for the
product. However, Section 1793.2 of the Civil Code provides a replacement
or reimbursement remedy for the buyer under specified conditions.

FISCAL EFFECT Fiscal Committee: No

STAFF COMMENTS

This bill was spawned when an automobile manufacturer in a court case
argued (unsuccessfu11y) that a buyer can only sue for the remedies
specifically enumerated in Section 1794 of the Civil Code, which does not

include replacement or reimbursement remedies.

J1M CATHCART ASSEMBLY BILL NO, 1367

Consultant
07/01/87
FCA MJN 187
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Date of Hearing: May 19, 1987 AB 1367

ASSEMBLY COMMITTEE ON GOVERNMENTAL EFFICIENCY AND CONSUMER PROTECTION
RUSTY AREIAS, Chairman o

AB 1367 (Tanner) - As Introduced: March 4, 1987

ASSEMBLY ACTIONS:

COMMITTEE G. E. & CON. PRO. VOTE COMMITTEE VOTE
Ayes: Ayes: |
Nays: Nays:

SUBJECT

Warranties: remedies.

DIGEST

Existing law gives the buyer of consumer goods the right to bring a legal
action to obtain damages and other relief because of damage the consuwmer has
suffered due to a manufacturer's failure to comply with the Song-Beverly
Consumer Warranty Act which establishes direct legal relations between the
buyer and manufacturer in consumer transactions in California.

s damages in an action under the

This bill clarifies that the buyer'
include the rights of replacement or

Song-Beverly Consumer Warranty Act
reimbursement.

FISCAL EFFECT

None

COMMENTS

The purpose of this bill, sponsored by the author, is to clarify that a
consumer who brings an action to obtain damages under the Song-Beverly Consumer

warranty Act has the right to obtain either a refund or replacement if a
warranted product is defective and is not fixed after a reasonable number of

attempts as defined.
At issue is an automobile manufacturer's legal argument in a recent "lemon law"

case that a plaintiff car buyer can sue only for the remedies specifically
referenced in a particular section of the Song-Beverly Act. This bill adds to

that section a reference to the code which specifies that the

- continued -

AB 1367
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¢ in the "lTemon law" is available to a

refund/replacement remedy provided fo
¢ for defective products.

buyer in a lawsuit brought against a warranto

SUPPORT (verified 5/12/87) OPPOSITION

None received, None received.

Ann Evans AB 1367
324-2721 _ Page 2
ageconpro
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SUPPORT

Bill No.

QOPPOSE

Attorney General's Office

(800Q) 664-1917
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STATE OF CALIFORNIA—BUSINESS, TRAHSFORTATIOL HOUSIHA AGEHCY

NEW MOTOR VEHICLES BOARD
1507 - 21st Street, Suite 330
Sacramento, CA 95814
(916) 445-1888
June 15, 1988

The Honorable George Deukmejian
Governor of California

State Capitol
Sacramento, California 95814

RE: Support of Assembly Bill 1367

Dear Governor Deukmejian:

Assembly Bill 1367 (Tanner) is currently on your desk for
review. The effect of this legislation is to alter the method
by which the fees are collected from new motor vehicle

manufacturers and distributors to fund the Bureau of
Automotive Repair's third party dispute resolution process
certification program. This certification program was
established last year by Assembly Bill 2057 (Chapter 1280,
Tanner).

AB 1367, if enacted into law, will result in the

following:
1. A simplification of the fee collection process!:
2. A substantial savings in the costs associated with
the fee collection process; and
J. An increase "in the efficiency of the services

rendered to the constituents involved in this
process, specifically . the new motor vehicle
manufacturers and distributors licensed to do

business in California.

The New Motor Vehicle Board is in support of this
legislation and respectfully requests your signature on this

measure. .

Simcerély, P

Executive Secyetary
CC: The Honorable Sally Tanner
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) State of California
DEPARTMENT OF JUSTICE

1515 K STREET, SUITE 511

July 10, 1987 - P.O. BOX 944255
SACRAMENTO 94244-2550

(916) 445-9555

JOHN K. VAN DE KAMP
Attorney General

Honorable Sally Tanner
Assemblymember, 60th District
State Capitol, Room 4146
Sacramento, CA 95814

Dear Assemblymember Tanner:

Re: ¢AB"1367 - Warranties: Remedies
The Attorney General's office:.supports AB 1367 which would

include the rights of replacement or reimbursement as damages for
a consumer who sues under the Song-Beverly Consumer Warranty Act.

Under current law, notwithstanding that the consumer has the
right to replacement or reimbursement for a vehicle which cannot
be repaired, that right of replacement oY reimbursement is not
set forth in section 1794 of the civil Code as damages which may
be recoverable by the buyer under the Song-Beverly Consumer
Warranty Act. The buyer can only get the difference between the
value of the goods as accepted and the value of the goods had
they complied with the warranty. This obviously creates an ano-
malous result which your bill would correct by providing remedies
in the damages section of the Song-Beverly Act which are con-
sistent with the provisions of the Act itself.

 (800) 666-1917

1f we can be of further assistance in supporting the bill, please
call me at 324-5478.

LEGISLATIVE INTENT SERVICE

Very truly yours,

JOHN K. VAN DE _KAMP
Attorney Gend ~

Jeffrey J
Deputy Attorney General

JJIJFserxr
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05175 .
RECORD # 50 BF: RN 8B 009834 PAGE NO. 1
Substantive

AMENDMENTS TO ASSEMBLY BILL NO. 1367

pmendment 1
In line { of the title, strike out "1794 of the

civil Code, relating to" strike out line 2 of the title
and insert:

9889.75 of the Business and Professions Code, relating to
warranties, and declaring the urgency thereof, to take

effect immediately.

Amendment 2
gtrike out line 1 and insert:

On page 1,

'SECTION 1. Section 9889.75 of the Business and
professions Code, as added by Chapter 1280 of the Statutes
of 1987, is amended to read:

9889.75. The New Motor Vehicle Board in the
Department of Motor Vehicles shall, in accordance with the
procedures prescribed in this section, administer the
collection of fees for the purposes of fully funding the

administration of this chapter.
(a) There is hereby created in the Automotive

Repair Fund a Ccertification Account. Fees collected
pursuant to this section shall be deposited in the
Certification Account and shall pbe available, upon
appropriation by the Legislature, exclusively to pay the
expenses incurred by the bureau in administering this
chapter. If at the conclusion of any fiscal year the
amount of fees collected exceeds the amount of :
expenditures for that purpose during that fiscal year, the

gurplus in the certification Account shall be carried over

into the succeeding fiscal year.

(b) Beginning July 1, 1988, every appiicant for
a license &8s & manuafacturery manufacturer branchy
distributory or distributor pranch; and every appiicant
far the renewa? of a Ttcense as & manufacturery
marnufacturer braneh; distributory OF diseributor branchy
shal: accempany the appiication wikh and on Or before
February 1 of each calendar year thereafter, every
manufacturer shall file with the New Motor Vehicle Board a
statement of the number of motor vehicles sold, leased, or
otherwise distributed by or for the appticant manufacturer
in this state during the preceding calendar year, and
shall, upon written notice, pay to the Bepartment of Metor
Yehietes; for each tssnance or renewat of the Iieensey an
amount preseribed by the New Motor Vehicle Boardy but a

FCA MJN 195
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RECORD # 60 BF: RN 88 009834 PAGE NO.

fee, not to exceed one dollar {$1) for each motor vehicle
sold, leased, or distributed by or for the apptieant
manufacturer in this state during the preceding calendar
year. The total fee paid by each iicensee manufacturer
shall be rounded to the nearest dollar in the manner
described in Section 9559 of the Vehicle Code. No more
than one dollar ($1) shall be charged, collected, or
received from any one or more ticensees manufacturer
pursuant to this subdivision with respect to the same
motor vehicle.

(c) (1) The fee required by subdivision (b) is
due and payable no later than 30 days after the New Motor
Vehicle Board has glven notice to the manufacturer of the
amount due and is delinguent after that time. A penalty
of 10 percent of the amount delinquent shall be added to
that amount, if the delinguency continues for more than 30
days. .

(2) In the event that a manufacturer fails to
file the statement required by subdivision (b) by the date
specified, the New Motor Vehicle Board shall assess the
~mount due From the manufacturer by using as the number of
motor vehicles sold, leased, or otherwise distributed by
or for the manufacturer in this state during the preceding

calendar year the total number of new registrations of all

motor vehicles sold, leased, or otherwise distributed by
or for the manufacturer during the preceding calendar

year.

ted
(d) On or before danuary February 1 of each
calendar year, the bureau shall determine the deiiar
- ameunts net to exceed one detiar +5%) per motor vehtetes
whieh shatl be cellected and vreceived by the Department of
Meoter Vehiecles beginning duty + of that yearsy based upon
an estimate of the number of salesy leasesy and other
dispesitiens of moter vehictes in this state during the
preceding catendar yeary in order notify the New Motor
Vehicle Board of the dollar amount necessary to fully fund
the program established by this chapter during the
following fiscal year. The burean shatt netify the New
Moter Vehicie Board of the deiiar amount per meter vehicte
rhat the New Motor Vehicle Board shall use this
information in calculating the amounts of . the fees to be
collected from apptieants manufacturers pursuant to this
subd+viston section.
tdy
(e) For the purposes of thig section, "motor
vehicle" means a new passenger Or commercial motor vehicle

FCA MJN 196
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of a kind that is required to be registered under the
vehicle Code, but the term does not include a motorcycle,

a motor home, or any vehicle whose gross weight exceeds

10,000 pounds.

tey
(f) The New Motor vehicle Board may adopt

regulations to implement this section. .
SEC. 2. This act is an urgency statute necessary
for the immediate preservation of the public peace, health,
or safety within the meaning of Article IV of the
Constitution and shall go into immediate effect. The

facts constituting the necessgity are:
Chapter 1280 of the Statutes of 1987 established

gram in the Bureau of Automotive Repalr to certify
the operation of third-party dispute resolution processes
under the state's "Lemon Law" and imposed fees on auto
manufacturers to fund that program. Both the program and
fee collections are scheduled to become operative on July
1, 1988, 1In order to establish a more efficient, less
costly method of collecting fees from auto manufacturers
to fund the certification program before it begins
operation, it is necessary that this act take effect

immediately.

a pro

Amendment 3
on page 1, strike out lines 2 to 6, inclusive,

and strike out page 2
..-0_
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Agsembly
Walifornia Lenislature

ASTRICT OFFICE ADDRESS
100 VALLEY BOULEYARD
SUITE 126
EL MONTE.CA o173
(@181 4420100

SALLY TANNER

ASSEMBLYWOMAN. SIXTIETH DISTRICT

CHAIRWOMAN

COMMITTEE ON ENVIRONMENTAL SAFETY & TONMC MATERIALS

April 28, 1988

Honorable David Roberti
Chairman, Senate Rules Committee
State Capitol, Room 400
Sacramento, CA 95814

Dear Senator Roberti:

COMMITTEES!

ENVIRONMENTAL SAFET Y&
TOXIC MATERIALS

GOYERNMENTAL ORGANIZATION
LABOR & EMPLOYMENT
WATER, PARKS & WILDUIFE

SUBCOMMITTEES:
ARTS & ATHLETICS

MEMBER:

JOINT COMMITTEE ON
FIRE, POLICE. EMERGENCY
AND DiSASTER SERVICES

SELECT COMMITTEE ON
LOW LEVEL NUCLEAR WASTE

GOYERNOR'S TASK FORCE ON
TOXICS. WASTE & TECHNOLOGY

T would like to request that the Senate Rules Committee approve
the addition of an urgency clause to my Assembly Bill 1367 which

is now on the inactive file on the Senate floor.

AB 1367 currently contains a non-controversial amendment to
california's "Lemon Law", an amendment that has already been

enacted by my AB 2057 of last year.

That bill also amended the

"r.emon Law" and established a program in the Bureau of Automotive

Repair (BAR) to certify that "Lemon Law" arbitration pan

els

operated by auto manufacturers are run fairly and in accordance

with the law.
manufacturers.

Serious questions have arisen about th
AB 2057 and whether it will operate efficiently.

e fee system established by
Since AB 1367

The BAR certification program will begin July 1,
1988 and be supported with fees paid by motor vehicle

is a bill related in subject matter to AB 2057, I would like to
activate the bill, have it referred to the Senate Appropriations
Committee, amend it there to correct the problems with the "Lemon

Law" fee system and, on an urgency basis, move the bill.

For the above reasons, 1 respectfully request approval to amend

"an urgency clause into AB 1367.

Sincerely,

ST:cf

60th District
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Oifico of thg Gengral Counsal Ford Motor Company
Room 3-8093 WHQ The Amarican Raad

: (313) 323-1878 Dearborn, Wichigan 48121
May 22, 1988

Mg . Suzanne Giorgil

State of California

New Motor Vehicle Board
1507 215t Btraet, Room 330
Sacramento, CA 95814

Dear Ms. Glorgi:

We would like to take this opportunity to provide our
Lhuughls un Lhe prupuoed soyul&blivas Lo Lhe adaimiglralion of
fee collection for the certification account in California,

We offer first our general obgervations and then our
recommendations for the revision of specific provisions.

We believe Lhe proper means to quantify the number of new
motor vehicles subject to the pre—vehicle assessment is
through new vehicle registrations. . Registration data reflect
accurately the number of new motor vehicles sold and used in
California. Unlike other measures, such as manufacturer’s
reported retail deliveries, registration data do not incluge
vehicles sold to dealers but not sold or leased to actual
customers for purposes of statutory coveraqge.

vehicles s0ld in California for use in the state are
subject to California's licensing and registration
requirements, Each new vehicle is registered with the State.
It is the State, through its motor vehicle licensing activity,
that is the best source of accurate and current registration
data. The registration information Ford Motor Company
receives comes from an independent organization (R.L. Polk
Co.,) which it in turn has received from the State of
California. Ford's access to the registration information is
subject to a delay of approximately three months., For
example, Ford typically would receive full calendar year
registration results for the preceding year by early March of
the current year.

FCA MJN 202

(800) 666-1917

LEGISLATIVE INTENT SERVICE



since the registratlion information is collected by the

-2
£,
.

State, we believe the most effective and leagt burdensome
approach would be to require the Dopartment of Motor vchleles
to provide to the New Motor Vehicle Board the number of new
motor vehicles registered for the calendar year. If
acgomplished in this manner, the New Motor Vehicle Boerd would
receive the regulired information at the earliest possible
time. The Board could process the information and mail
statements in an efficient, expeditious manner.

Consistent with the above, we offer the following specific
recommendations:

553.50

553,70

553.50

rnativ T

(a) Delete and revise consistent with stated
position {(see above) ’

(b) Add “provided, however, nothing in this
regulation shall preclude the manufacturer or
distributor from recovering the amount of fees
through direct charges to a dealser, franchisee, or
lessor,

(800) 666-1917

Reason: To clarify that while the manufacturer or
distributor is obligated to pay the fee, it may
recover the expense as a reguirement of doing
husiness expense.

Revise second paragraph by deleting "mailing” and
inserting “receipt”.

LEGISLATIVE INTENT SERVICE

Reason: Process of payment may take time, and, if
the mail is misdirected or not delivered properly
the company is at risk. If the requirement is -~

changed to “receipt®, sufficient time should be a*
available. saty

iv II
(a) Delete *"February 1" insert “March 15“
Reascon: As discussed above, registration data,
the most reliable indicator of covered vehicles,
are not avallable generally until the beginning of
March,

(1) Delete “"eventually”

{b) See comment to 553.50(b) Alternative Baet I

FCA MJN 203
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jg determined by the Board that the

553,60 pelete "or 1t
information that is received is erroneous”

There 1s no standard set forth to

Reason:
astablish the basis for a finding of erroneous
gubmission. tn the event that an erronsous

le authority

statement is made, the state has awp
iong without this

to take corrective act
this measure indicates the

ragulation. Further,
state’s ahility to produce the reguired

information and should form the basis of the
requlatory approach for fee collection (Bee prior

discussion .

553,70 Be€ 553.70 Alternative set 1 -
i

(@)}

553,71 Delete. ) iy
(o}
Reagon: This measure exceeds the statutory grant g

and establisheés a grossly excessive penalty in =)
relation to the behavior regulatad. Furtherx, this ~
measure presupposes a willful failure to pay.

is possible that the fae agsegsment may not have A

heen recaived. A provision for the mailing of @ S

second notice and the possihility of a minor fee i1

(i.e., @ possible agsessment of i on the 0

amount not recaived) seem appropriate in instances -

juvolving & invalid reason for non-payment. lu

Z

we appreciate the opportunity to comment on this matter, i
and we would be available for any futher di -=ign at your =
convenience. ) <
[y )

- -

gy
4H92M NN
; | I-:
l.. 2
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RECORD # 40 BF: un 87 006631 PAGE NO.
LEGISLATIVE COUNSEL'S DIGEST
Bill Ho. 1

as introduced, Tanner.

general Subject: garranties: repedies.

Existing law provides that any buyer of comnsuBer

goods who is damaged by a failure to comply with any

obligation under the Song-Beverly Consulek Harranty Act or

under an implied or express warranty oOr service' contract

may bring an' action for the recovery of dampages’ and other

~legal and eduitahle relief. Existing law sets forth the

measure. of the buyer's damages in an action, as specified.

Tﬁis,hill would specify that the peasure of the

buyer's dawages in ap action includes, in addition, the

rights of replacement or reiphursement, as set forth in

specified prOV151ons.of the act. The till would declare

that the provision does not constitute a change! in, but is

declaratory of, existing law.

Vote: majority.. Appropriation: RO Fiscal
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O BHACT ‘AS FOLLOWS:

PHE EEOPLE OF THE STATE OF CALIFORNIA D

SECTION 1. Section 1734 of the Civil Code is

amended to féaﬂ: -
1794. (a) Any buyer of consumer goods who is

damaged by a' failure:to comply with any obligation undetr

this chapter or under an implied or express warranty or

service contract may bring an action for the recovery of

dapages and other legal and equitable relief.

(ﬁi.The pmeasure of the buyer's damages in an

action gnder this section shall he_és\ie&%eﬂﬁlggg;ggg the

rights of rapldcemghi OL reinbursens

subdivision {d) of Section 1132

(ﬁi Where: the buyer has rightfully refjected or
justifiably'revoked acceptance of the 'goods or ‘has
exercised any right to cancel. the sale, Sections 2711,

2712, and 2713 of the conmercial Code shall apply-

(2j vhere the buyer has accepted the goods,
sections 2774 and 2715 of the CoPRELC

and. the measure of dapages shall include the cost of

repairs pecessary to rake the goods ¢oOnfoLn- ¥

(d) Tf the buyer establishes that the'

copply was ﬁillful, the judgnent nay include, ih addition

to the amounfs‘recovered under subdivisiom {(a),'a civil
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penalty yhich shall not exceed two times the amount of

actual damages. This subdivision shall. not apply in any

clags action under Section 3B2 of the Code of Civil

Brocedure or under Section 17817, oF with respect to a

clain based %oiély on a breach of an implied watranty-

(d) 1If the buyer prevails in an actioh under

this section, the buyer may pe allowed by the court to

recover as-part of the. judgnent a sun equal to the

aggregate aﬁount.of-costs and expenses, including

ased on actual time expended, deternined

y'incupred by the buyer

attorney's fees'b
by the court. to have been reasonabl
in connectiohn with the commencemnent and- prosecution of

such action, unless the court.in its discretion® deternines

3

that such an award of attormey's fees would ke

_inappropriate. 4

SEC. 2. The amendment of Section 17914 of the

civil Code made at the 1987-88 Regular session of the

Legislaturefdoes not constitute a change: in, but is

yd

declaratory of, the existing law.

- ] =
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This will acknowledge your' request received on the date indicated. Please examine

the above statement to determine if it correcily sets forth your request.

Any question with respect to this request may be directed fo
Wi, 7)1{;{,94 _ §-693] .

to whom it has been assigned.

BION M. GREGORY
Legislative Counsel
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February 6, 1987

MEMORANDUM

TO: Assemblywoman Sally Tanner

FROM: Jay J. DeFuria

SUBJECT: Legislative Proposal: "Clean-up"” ic]ar1fying)
: amendment to your AB 3560 of 1982 (Chapter 385,

Statutes of 1982)

As 1 briefly discussed with you and Arnie in your office
recently, an interpretation concerning Civil Code Section 1794
(in the Song-Beverly Consumer Warranty Act) has been broached by
an automobile manufacturer's attorney in at least one pending
consumer auto "lemon® case which, were it to become accepted,
could seriously weaken your lemon law. This problem was brought
to my attention by the consumer's attorney (Mr. Brian
Kermnitzer-5an rrancisco) who requested that Section 1794 be
amended to clarify its meaning and ward off this dangerous

misinterpretation.

BACKGROUND
Civil Code Section 1794 is a provision of the Song-Beverly Act

which gives the consumer the right to bring a legal action to
obtain damages and other relief because of damage the consumer
has suffered due to a manufacturer's (or othersg failure to
comply with Song-Beverly warranty obligations. You authored AB
3560 in 1982 which made some bfine tuning" clarifications to
Section 1794 (the bill's sponsor was the Department of Consumer

Affairs).
Section 1794 specifies what the measure of damages will be for

the buyer in certain circumstances by reference to specified
california Commercial Code provisions. However, as you know,

Civil Code Section 1793.2 (the "lemon” law) provides a buyer with

the right to obtain either a refund ("reimbursement“) or
replacement if a warranted product is defective and is not fixed

after a reasonable number of attempts (4%/30 days for new autos.)

PROBLEM
The misinterpretation problem comes about because Section 1794
does not specifically include the refund/replacement remedy

provided to the buyer by Section 1793.2 (nor other remedies
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rovided for in.the Song-Beverly Act). The result has been for

the auto manufacturer's attorney to argue in court that a
plaintiff car buyer can sue only for the Section 1794 remedies
and not for the Section 1793.2 refund/replacement remedy.
think that argument is ludicrous since were it to be accepted,
would drastically reduce any incentive for the manufacturer to
before a lawsuit, and cause them to argue the

i i (They argue the
difference in value
h and what it would have

it

buyer only has the right to obtain the
between what the defective car is wort
been worth without the defects).

THE_PROPOSAL
The Tegislative proposal is simply to amend Civil Code Section

1794 by adding language that would clearly specify that the
refund/replacement remedy provided by Section 1793.2 is available
to a buyer in a lawsuit brought against a warrantor for defective

products.

The language for the amendment would be as follows: g
Amend Section 1794(b) of the civil Code by deleting "as %
follows:" after the word “ghall" and inserting: =

o
include the rights of replacement or reimbursement as =
set forth in Section 1793.2(d) and the following

(See attached markup) g
>

Because this amendment is a clarification that Section 1794 i

doesn't preclude Section 1793.2 remedies, and to avoid the %

possibility of having this proposed amendment construed =
otherwise, I would also recommend that the following legislative -

intent be added as uncodified language in the bill: Z

. LL
sec.?2. (of the bil11) The amendment of Section 1794 of the -
Civil Code made at the 1987-88 Regular Session of the <
Legislature does not constitute a change in, but is 2
declaratory of existing law. <

-

Finally, I would recommend that this proposal be considered for ~
introduction as a separate bill, rather than as an amendment to -t

your 1987 "Lemon Law TT" Bill. The rationale is that it is a l:::

¥

¥

jous non-lemon law legislation and that
te bill will reduce confusion and keep it
that may attach to your direct

clean-up to your prev
having 1t in a separa
separated from any controversy
lemon law clean-up efforts.

1f 1 can be of further assistance to you on this issue please let

me know.

JJD:bj
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"5 1793.5 S CONSUMER WARRANTIES
~Div. 8

Library Relerences

Sules =442,
C.J.8. Sales § 374 el 5eq.

§ }7“13.6 Liability of manufacturer to independent service and
repair facility

Except as erwise provided in the terms of a warranty §ervice
contract, as specifigd in subdivision (a) of Section 1793.2, ¢ tered into
between a manufac (gr and an independent service and_repair facility,
every manufacturer ma ing express warranties whosg-€onsumer goods
are sold in this state shallbg liable as prescribed jn-this section to every
independent serviceman who performs services™or incurs obligations in
giving effect to the express warr nties é},herl;;ccompan_v such manufac-

turer's consumer goods whether th&ipdépendent serviceman is acling as
! E
1

an authorized service and repair fa it designated by the manufacturer
pursuant to paragraph (1) of supdi ssion (@) of Section 1793.2 or is acting
ps an independent gervice pursuant subdivisions (¢) and (d) of
Seetion 1793.3. The amoynt of such liability & a%i' be an amount equal to
the actual and reasongble costs of the service a %repair, including any
cost for parts and.-dny reasonable cost trans a{ting the goods or
parls, plus a re Sonable profit. 1t shall be\a rebutiable presumption
affecting the burden of producing evidence that the r a@onable cost of
service or.repair is an amount equal to that which is charged by the
independént serviceman for like services or repairs vendere service or
repair/ customers who arc not entitled to warraniy protection. Any
witiver of the liability of a manufacturer shall be void apd unenfa{ccab]e.

(Added by Stats.1976, ¢ 416G, p. 1072, § 4)

" Library Refcrences

truplied and Copstruetive Contracts &6,
CJ.8. Money Paid 8 1 10 b.

§ 1794, Actions by buyers; measure of damuges; civil penalties:
cosis and expenses; attorney’s fees
(1) Any buyer of consumer goods who is damaged by a failure Lo
comply with any obligation under this chapter or under an implied or
express warranty or gervice contract may bring an action for the
recovery of damages and other legal and equitable relief.

b) The measure of the b ver's damages inan action under this sectjon
® - fallonss FOCH fﬁé Fe hg':a‘ af I { s :)y;.tfsef‘nf’nf as

't i Sectreh /T

sha“ b bt el _&é ey .-for /‘-{0 ing *
(1) Where the buyer has right{ully rejeactedé?r} fxf’s?fzifiaﬁb %\'0 edj ’
acceptance of the goods or has exercised any right to cance{ the sale,
Seetions 2711, 2712, and 2713 of the Commercial Code shall apply.
(2) Where the buyer has accepted the goods, Sections 2714 and 2715 of
the Commercial Code shall apply, and the measure of damages shall

include the cost of repairs necessary to make the goods conform.
498
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CONSUMER WARRANTY PROTECTION §1794 )
Pt 1. E

(¢) If the buyer establishes that the failure to comply was willful, the A
judgment may include, in addition to the amounts recovered under
subdivision (a), a civil penalty which shall not exceed two times the
amount of actual damages. This subdivision shall not apply in any class
action under Section 382 of the Code of Civil Procedure or under Section
1781, or with respect to a claim based solely on a breach of an implied
warranty.

(d) If the buyer prevails in an action under this section, the buyer may
be allowed by the court to recover as part of the judgment a sum equal
to the aggregate amount of costs and expenses, including attorney's fees
based on actual time expended, determined by the court to have been
reasonably incurred by the buyer in connection with the commencement
and prosecution-of such action, unless the court in its discretion deter-
mines that such an award of attorney's fees would be inappropriate.

(Added by Stats.1982, c. 385, p. 1716, § 2)

Historical Note

Former § 1704, added by Stats 1970, c Derlvation: Former § 1794, added by
1343, p. 2482, § 1, amended by Sl 1971, St 1970, e 1333, p. 2482, § L amended
e, 1523, p. 3007, & Uk Seats. 1978, c. 981, p. LY Stats 1971, ¢ 1523, p. 3007, & 13; Stats,
4063, § 10, relating to similar subject mat- 1074, ¢, 991, p. 3065, § 10,
ter, was repeated by Stats. 1982, ¢. 385, p. Former § 1794.2, added by Stats.1979, c
NI N 1023, p. M6, § 6.

Former § 1794, added by Stats.193l, c Foriner § 1704.2, added by Stats.{970, ¢
1070, p. 2257, § 1, as I;;“-t of the Uniform 1333, B 2483, § 3, amended by Stats. 1971,
Sales Act, was repealed by Stats.1983d, e © 1524, p. 3007, § 14.

819, p. 1997, § 2, off. Jan. 1, 1965. See, Former § 1794.2, added by Stats.1970, ¢
now, Com.C. § 1102, 1333, p. 2478, % 1.

. ot v i
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Forms
Sce West's California Code Forms, Civil.

Cross References

Attorney's fees and costs, award, see § 1717, BB

Automobile conditional sales contract, attorney's fees, see § 2983.4. T

Buyer's damages for breach in regard to accepted goods, see Commercial Code § 2714, RN

Crodit card holder, award of attorney's fees against issuer or retaiter, see §§ 1747.50,
1747.60, '1747.70.

Damages, generally, see 38 3274, 3281 et scq.

Law Review Commentaries

Mass contraets: Lawful fraud in Califor- Products liability: Recovery of economic i
nia. W, David Slawson {1974) 18 So.Cal.  loss. {1977} 13 CW.L.R. 297, o A =
LR L - : S .:

Librury References

C.J.5, Costs § 2,
C.J.8. Penalties 8 2.
C.J.8. Sales § 374 et seq.
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Date: Bebruaxy 4, 1987

MEMO TO: Legislative Counsel

FROM: Assemblywoman Sally Tanner
by: Arnie Petexs 5-0991

{requester)

Please prepare a bill

in accordance with the attached informatibn.

(Amend Section 1794(h) of the Civil Code)

DUE DATE:
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February 6, 1987

MEMORANDUM

TO: Assemblywoman Sally Tanner

FROM: Jay J. DeFuria

SUBJECT: Ltegislative Proposal: "Clean-up" clarifying)
amendment to your AB 3560 of 1982 {(Chapter 385,
Statutes of 1982)

ISSUE

As T briefly discussed with you and Arnie in your office
recently, an interpretation concerning Civil Code Section 1794
(in the Song-Beverly Consumer Warranty Act) has been broached by
an automobile manufacturer's attorney in at least one pending
consumer auto "lemon®" case which, were it to become accepted,
could seriously weaken your lemon law. This problem was brought
to my attention by the consumer's attorney (Mr. Brian
Kermnitzer-San Francisco) who requested that Section 1794 be
amended to clarify its meaning and ward off this dangerous
misinterpretation.

BACKGROUND

CiviT Code Section 1794 is a provision of the Song-Beverly Act
which gives the consumer the right to bring a legal action to
obtain damages and other relief because of damage the consumer
has suffered due to a manufacturer's (or others) failure to
comply with Song~Beverly warranty obligations. VYou authored AB
3560 in 1982 which made some "fine tuning” clarifications to
Section 1794 (the bill's sponsor was the Department of Consumer

Affairs).

Section 1794 specifies what the measure of damages will be for
the buyer in certain circumstances by reference to specified
california Commercial Code provisions. However, as you know,
Civil Code Section 1793.2 (the "lemon" law) provides a buyer with
the right to obtain either a refund ("reimbursement”) or
replacement if a warranted product is defective and is not fixed
after a reasonable number of attempts (4X/30 days for new autos.)

PROBLEM

The misinterpretation problem comes about because Section 1794
does not specifically include the refund/replacement remedy

provided to the buyer by Section 1793.2 (nor other remedies
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provided for in the Song-Beverly Act). The result has been for
the auto manufacturer's attorney to argue in court that a
plaintiff car buyer can sue only for the Section 1794 remedies
and not for the Section 1793.2 refund/replacement remedy. 1
think that argument is ludicrous since were it to be accepted, it
would drastically reduce any incentive for the manufacturer to
offer a refund before a lawsuit, and cause them to argue the
refund is an unavailable remedy in a lawsuit. (They argue the
buyer only has the right to obtain the difference in value
between what the defective car is worth and what it would have

been worth without the defects).

THE PROPOSAL

The TegisTative proposal is simply to amend Civil Code Section
1794 by adding language that would clearly specify that the
refund/replacement remedy provided by Section 1793.2 is available
to a buyer in a lawsuit brought against a warrantor for defective

products.

The language for the amendment would be as follows:

Amend Section 1794(b) of the Civil Code by deleting "as
follows:" after the word "shall" and inserting:

include the rights of replacement or reimbursement as
set forth in Section 1793.2(d) and the following
(See attached markup)

Because this amendment is a clarification that Section 1794
doesn't preclude Section 1793.2 remedies, and to avoid the
possibility of having this proposed amendment construed
otherwise, I would also recommend that the following legislative
intent be added as uncodified language in the bill:

Sec.2. (of the bill) The amendment of Section 1794 of the
Civil Code made at the 1987-88 Regular Session of the
Legislature does not constitute a change in, but is
declaratory of existing law.

Finally, I would recommend that this proposal be considered for
introduction as a separate bill, rather than as an amendment fo
your 1987 “"Lemon Law II" bi11l., The rationale is that it is a
clean-up to your previous non-lemon Taw legislation and that
having it in a separate bill will reduce confusion and keep it
separated from any controversy that may attach to your direct

Temon law clean-up efforts.

If I can be of further assistance to you on this issue please let
me know.

Jdb:bj
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“§1793.5 - CONSUMER WARRANTIES
~Div, 3

Library References

Sules =442,
C.J.S, Sules & 374 et seq.

§ 1793.6. Linbitity of manufacturer to independent serviee and
repair facility

Except as otherwise provided in the terms of a warranly service
contracl, as specified in subdivision (a) of Section 1793.2, entered into
between a manufacturer and an independent service and repair facility,
every manufacturer making express warranties whose consumer goods
are sold in this state shall be liable as prescribed in this section to every
independent serviceman who performns services or incurs obligations in
giving effect to the express warranties that accompany such manufac-
turer’s consumer goods whether the independent serviceman is acting as
an authorized service and repair facility designated by the manufacturer
pursuant to paragraph (1) of subdivision (a) of Section 1793.2 or is acting
as an independent serviceman pursuant to subdivisions (¢) and (d) of
Section 1793.3. The amount of such liability shall be an amount equal to
the actual and reasonable costs of the service and repair, including any
cost for parts and any reasonable cost of transporting the goods or
parts, plus a reasonable profit. It shall be a rebuttable presumption
affecting the burden of producing evidence that the reasonable cost of
service or repair is an amount equal to that which is charged by the
independent serviceman for like services or repairs rendered to service or
repair customers who are not entitled to warranty protection. Any
waiver of the liability of a manufacturer shall be void and unenforceable.

{(Added by Stats.1976, c. 416, p. 1072, § 4.)

(800) 666-1917__ .

" Library References

Lmplicd and Constructive Contracts &6,
C.J.5. Money Paid &% 1 to 5.

§ 1794. Actions by buyers; measure of damages; civil penalties;
costs and expenses; attorney’s fees

(1) Any buyer of consumer goods who is damaged by a failure to-
comply with any obligation under this chapter or under an implied or %
express warranty or service contract may bring an action for the *
recovery of damages and other legal and equitable relief. 2

' Theasure er! 8 i acti is j L
L he mensure o the byyer dymages i ol et -5 s
Hrth in Secken 17934 et ;fgua) Difeowing *

(1) Where the buyer has rightfully rejected o justifiably revoke
acceptance of the goods or has exercised any right to cancel the sale,
Sections 2711, 2712, and 2718 of the Commercial Code ghall apply.

(2) Where the buyer has accepted the goods, Sections 2714 and 2715 of
the Commercial Code shall apply, and the measurc of damages shall
include the cost of repairs necessary to make the goods conform.
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CONSUMER WARRANTY PROTECTION

et 4

§ 1794

(¢) If the buyer establishes that the failure to comply was willful, the

judgment may include,

in addition to the amounts recgvered under

subdivision (a), a civil penalty which shall not exceed two times the

amount of actual damages.

This subdivision shall not apply in any class

action under Section 382 of the Code of Civil Procedure or under Section
1781, or with respect to a claim based solely on a breach of an implied

warranty.

(d) If the buyer prevails in an action under this section, the buyer may

be allowed by the court to recover

as part of the judgment a sum equal

to the aggregate amount of costs and expenses, including attorney's fees
based on actual time expended, determined by the court to have been
reasonably incurred by the buyer in connection with the commencement
and prosecution of such action, unless the court in its discretion deter-
mines that such an award of attorney's fees would be inappropriate.

(Added by Stats.1982, c. 385, p. 1716, § 2

Hixtorical Note

Former § 1704, added by Stats 1970, ¢
1343, p, 2482, § 1, amended by $ats 1971,
o 152, . 3007, 8§ L Qtats. 1078, o Y91, p.
2065, § 10, relating to similar subject mat-
tor, was repealed by Stats. 1982, e 3845, p.
1714, § L

Former § 1794, added by Stats.1931, <
1070, p. 2257, § 1, as part of the Uniform
Sales Aet, was repealed by Stats.1963, ¢
819, p. 1997, § 2, off. Jan. 1, 1965. See,
now, Com.C. § 1102,

Derivation: Former § 1794, added by
Stat 0970, ¢ 1333, p. 2482, 8 L amended
by Btats. 1976, < 1523, p. 007, § U Stats.
1978, e 991, p. 3065, § 10

Former § 1790.2, added by Stats. 4479, o
1023, p. 3194, § 6.

Former § 1794.2, added by Stats 1970, e
L4, g 2483, § 3, amended by Stats. 1971,
e, 1523, p. 3007, § 4.

Former § 1794.2, added by Stats.1970, ¢
1333, p. 2478, 8 L.

forms

See West's California Code Forms, Civil.

Cross References

Attorney's fees and costs, award, see § 1717,

Automobile conditional sales eontracet, attoeney's fees, see § 2083.4,

Buyer's damages for breach in regard to

1747.60, 1747.70.

Damages, generally, see §8 3274, 3281 et seq,

accepted goods, see Commaercial que § 2714,
Credit card holder, award of attorney's fees against issuer or retailer, see 8§ 1747.50,

Law Review Commentaries

Mass contracts; Lawful fraud in Califor-
i, W, David Stawson {1974) 48 So.Cak

LR L -

Produets liability: Recovery of economic
foss. (1977 13 C.W.L.R. 297, ’

Library References

Costs & 1TH1).
Penulties &3,
Sulesi e=d 42,

C.J.8, Costs § 2.
C.J.S, Penaltjes 3 2,
C.JS, Sales § 374 cb seq.
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G, Coe cove  (lewns lac)
§1793.2 N | rl\'n.‘('_nm:

§ 1793.2. Maintenance of service and repair facklitien; eervice and repair within reasonable
time; buyer's duty: insbility to gervice or replr goods to conform; rearonable

number of attempts

{8} Every manufscturer of consumer goods sold in this state and for which the manufscturer has
made an express warranty shalt:

{1} Maintuin in this state sufficient service and repair focilities reasonably closc to nll areas where
its conrumer goods are sold to carty out the terms of such warrantics or designate snd authorize in
this slate as service and repair facilities independent repeir or nervice facilities reasonably close to all
arcas where its consumer goods are sold Lo carry out the terms of such warrantics.

As B means of complying with paragraph (1) of this subdivision, 8 manufacturer shali be permilted
10 enter into warranty service contracts with independent service and repair facililies. The warranty
gervice contracts may provide for a fixed schedule of rates Lo be charged for warranty service or
warranty repsir work, however, the rates fixed by such contracts shall be in conformity with the
requirements of subdivision (¢} of Section 1793.8. The rates established pursuant Lo gubdivision (c) of
Scction 1793.3, between the manufucturer snd the independent ervice and repuir facility, shull not
preclude 8 good fuith discount which is reasonably related to reduced credit and gencral overhead
cost factors pismg from the manufacturer’s payment of warranty charges dircet to the independent
serviee and repair facility. The warranty service contracts authorized by this paragraph shall not be
exceuted Lo cover a period of time in excess of one year, and may be renewed only by & separate, new
contract or letter of agreement between the manufacturcr 8ng the independent _service and rejpsir
facility.

{2 In the event of a failure to comply with paragraph (1) of this subdivizion, be subject to the
provizions of Section 1793.5.

“(3) Moke_available o suthorized service and repair facilities sufficient service litcrature_sud
replucement purls Lo effect repairs during the express werrunty periot,

(b} Where such service and repair {acilitics src maintained in this state and service or repoir of the
goods is necessary because they do not conform with the eppliceble express warranlics, gervice snd
repair shall be commenced within & resxonable time by the manufacturer or ils represcntative in this
alnte. Unless the buyer agrees in writing to the contrary, the goods muat be rerviced or repaired ko
s to conform to the applicsble warranties within 30 duyr. Deluy enused by condition: bevond th
control of the manufucturer or his represeatatives shall serve to extend this kdiy requirenent
Where such delsy arises, conforming goods shall be tendered ws moon s possibde following
terminution of the condition giving rise to the delay. ’

{c) 31 shall be the duty of the buyer to deliver nonconforming goods to the manufucturer’s pers i
and repuir facibty within this state, unlers, due to remsony of size and wopht o method of
pitachment, or mrthod of instaliation, or nsture of the nonconformity, such debisery chnhist Foeol
ably b seeomplished  Should the buyer be unsble W effect returs of nonconforminy gook for wrs
of tht above reasons, h shall notify the munufucturer or ils nearest service and repair fucilny witlesn
the sate. Writlen notice of noncenformity to the manufacturer or its pervice nhd repair fucibity ’hintl
constitute return of the poods fur purposex of this section.  Upon receipt of such notive of
nonconformity the manufscturer shall, at its option, service or repair the geods BU the buyer's
residence, or pitk up the goods for service and repair, or arrange for transporting the goods to its
pervice abd repair facilty. Al ressonable costs of trunsporting the good: when, pursvant we the
sbove, u buyer is unuble to effect return shull be nt the manufscturer's expense. The reasonadl
cosle of Lrunsporting nonconforming goods after delivery o the service and repair fucitity untd
return of the goods to the buyer shall be at the manufaclurer's expense,

{d) Should the menufacturer or its representalive in thiz state be unable Lo service or repair the
guods to conforni to the applicable express warranties after 8 ressonable numbur of sitempis, the
munufacturer khall cither replsce the goods er reimburse the buyer in an amount equul o the
purchase price puid by the buyer, Jexs that amount directly attributable to use by th huyer privr W
the discovery of the nonconformity. ‘

{eX1) 1t shall be presumed that a reasonable number of atlempts have been mude to conform &
new motor vehicle to the applicshle expresr warranties if, within one year from delivery to the buyer
or 12,000 miles, whichever orcurs first, either (A} the same nonconformity has been subjrct to repuir
four or more times by the manufacturer or its agents and the buyer hus al leust once dirvetly notifed
the manufacturer of the need for the repair of the nonconformity, or (B) the vehicle is oul of service
by reason of repair of nonconformities by the manufacturer or its agents for a cumulntive total of

Underine Indicater chanpes or additions by emendmant
24
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CIVIL CODE § 1793.3

more than 30 calendar days since delivery of the vehicle to the buyer. The 30-day limit shall be
extended only if repairs cannot be performed due Lo conditions beyond the control of the manufactur-
er or its agents. The huyer shall be required to directly notify the manufacturer pursuant Lo
subparagraph (A) only if the manufacturer has elearly and conspicuoualy disclosed to the buyer, with
the warranty or the owner's manual, the provisions of this subdivision and that of subdivision (d),
including the requirement that the buyer muat notify the manufacturer direcly pursuant to
subparagraph (A). This presumption sball be a rebuttable presumption affecting the burden of proof
in any action to enforce the huyer's rights under aubdivision (d) and shall not be construed to limit
thuse rights.

t2) I o qualified third party dispute resolution process exists, and the buyer receives timely
notification in writing of the availability of a third party process with a description of its operation
and effect, the presumption in paragraph (1) may not be asserted by the buyer until after the buyer
has initially resorted lo the third party process as required in paragraph (8). Notification of the
avaitability of the third party process is not timely if the buyer suffers any prejudice resulting from
any delay in yiving the nolification. [f a qualified third party dispute resolution process docs not
exint, or if the buyer is dissatisficd with the third party decision, or if the manufacturer or its agent
neglects to promptly fulfill the terms of such third party decision, the buyer may assert the
presumplion provided in paragraph (1) in an action o enforce the buyer's rights under subdivision
td). The findings and decision of the third party shall be admissible in evidence in the action without
further foundation.  Any period of limilation of actions under any federal or California laws with
respect W any person shall be extended for a period equal to the number of days between the date a
complaint is filed with a third party dispute resnlution process and the date of its decision or the date
hefare which the manufucturer or ils agent is required by the decision to fulfill its terms, whichever
necurs later,

3} A quaslified thied party dispute resolution process shall be one that complies with the Federal
Triade Commission's minimum requirements for informal dispute scttlement procedures as set forth
tn the commission’s regulations at 16 Code of Federal Regulations Part 703; that renders decisions
which are binding on the munufacturer if the buyer elects to accept the decision; that prescribes a
reasonable time not to exceed 30 days, within which the manufacturer or its agents must fulfill the
terms of those decisions; and that cach yesr provides to the Department of Motar Vehicles a report
of its annual audit required by the commission's regulations on informal dispute resolution proce
dures.

{4} For the purposes of this subdivision the following terms have the following meanings:

(A} "Nonconformity” means a nonconformity which substantially impaira the use, value, or safety
of the new motor vehicle.

(B} *New motor vehicle” means 4 new motor vehiele which is used or bought for use primarily for
personal, family, or household purposes, but does not include motoreycles, motorhomes, or off-road
vehicles,

{Amended by Stats.19886, c. 547, § 2.)

1986 Leglhlatioa. . al; edded subd (a))) and made nonwwtatantive lower case
The 1986 smendmenl added provisions 10 end of the  changes
second paragraph of subd. (aX{) relating to coniract renew-

§ 1793.3. Return of nonconforming consumer goodn; service, repalr, replacement or refund;
independent repalr or service facilities; notice to buyers

If the manufacturer of consumer goods sold in this state for which the manufacturer has made an
express warranly does not provide service and repair facilities within this state pursuant to

subdivision (a) of Section 1793.2, or does not make available to authorized service and repair facilitics
service literature nnd reptacement parts_sufficient to eflect repair during the express warranty

riod, the buyer of such manufacturer’s nonconforming goods may follow the course of action
prescribed in either subdivision (a), (b), or (c), below, as follows:

(a) Return the noncoanforming consumer goods to the retail seller thereof. The retail seller shall
do one of the following:

(1) Service or repair the nonconforming goods to conform to the applieable warranty.

{2} Direct the buyer to a reasonubly close independent repair or service facility willing to accept
service or repair under this seetion,

Asteriske * * * Indicste deletions by amerdmaent
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3. Docisions in olher states

Far fatnre judicial countructions of the
Uniform Commereia] Coda by the cougts
of other adopting siates, xee Notes af .

SALES

§ 2711

delivery, which {n the difference hetween

the contract prica and sum realizsd by
wile at the neareat mnrket, whero acller

clndons nder section 2 =710 Puiform Tawa v peady anl willing o alediver gondn
Annatated —Umfvem Commercinl Code, nad, after request, huyer dorn not within
n reawinable time take deliveey, ‘Tritling

Buser is lialds to seller for «luraga
v, laffacfe (1334} 41 PalnwlCo. M.

and losy oecasioned by refusal to take

§ 2711. DBuyer's Remedies in General; Buyer's Securily Inferest
in Rejected Goods. (1) Where the seller fails to make delivery or
repudiates or the btyer vightfully rejects or justifiably revokes ac-
ceptance then with respect to any goods involved, and with respect to
the whole if the breach goes Lo the whole contract (Section 2612), the
buyer may cancel and whether or not he has done <o may in addition to
recovering so much of the price as has been paid

(a) “Cover” and have damages under the next section as to all
the woads affected whether or not they have been identified to the
contract; ov ‘

(b} Recover damages for nondelivery as provided in this divi-
sion {Seetion 2713).

(2) Where the seller fails to deliver or repudiates the buyer may
also

(a) If the goods have been identified recover them as provided in
this division (Scctlon 2502); or

(b) In a proper case obtaln specific performance or replevy the
poods as provided in this division (Section 2716).

(3) On rightful rejection or Justifiable revocation of acceptance
a buyer has a sceurity interest in goods in his possession or control for
any payments made on their price and any expenses reasonably in-
curred in their inspection, receipt, transportation, care and custody
and may hold such goods and resell them in like manner as an ag-
grieved seller (Section 2706). (Stats. 1963, c. 819, § 2711.)

Culifornia Code Comment
By Juhin A, Bohn and Chuwles JoW ams

er for breach of warranly were
listed in former Civil Code § 1789
{recoupment, damages or rescisajon
at the buyer's =lection) and former
Civil Code § 1736 (action for con--
: verting or detaining), § 1787 (ac-.

Under the Uniform Siles Act the  tion for failure *o deliver goaiy) and;
basic remedios available to the buy-  § 1788 (specifie performance). ’:

615

Prior Californin Law

1. This index scetion of buyer's
remedies has no counlc‘rpnrt in the
Uniform Sales Act (former Civil
Code §§ 1721-1800).
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blo to undermine layer's liadlity, Bnarack
v, U. 5. (A0 D 1T Foad ot

Tt action by plastis stamping ennpny,
is buyer, against mackinery mupufacthurer,
as setlor, (o rescind runtract fur xale of
antrmatie moebhing press for tubie caps, evis
demee eampeltel conebusion that manufae-
turer ld fabal 1o make the press cante
prereinly aperdide, o popuired by a bsie
form of the cotitraet, Wheehing stomping
Ca, v Diedshoras SNteol Fomuley & Maeh,
Co, (CU LTy 205 ol ol

fn aetian fur hreach af contract fasr fnils
wre of defondent 1 leiner poants ordered,

§ 2712, “Cover"; DBuyers

SALES

§ 2712

oral evidenca wna competent to ahow that
contrict was nat to became cffective until
A mwinimum order hnd been received, Win.
1re Plastien, Tne, v, Shaweay Plastie Car-
paratinn (1058 0 Mars. App.Dee. 33

I8, =—— Questions for |uFy

Quention whether Luyees of walk-in re-
frigreration climbee nuler contitionat snles
cotd et exercidd right to pescind cone
teact foe breach of warranty within fea-
sonnble timae wne for jury. Chaplin v,
Bossire & Co, (Ky.1002) 361 .70 203,

Procurement of Substitute Goods,

(1) After a breach within the preceding section the buyer may “‘cov-
v by making in zood faith and without unreasonable delay any rea-
conable purchase of or contract to purchase goods in substitution for

those due From the <eller,

(2} ‘The buyer may recover from the seller as damages the dif-

ference hetween the cost of vover

any incidental ov consequential  damages

and the contract price together with

ag hereinafter defined

(Section 2713), but less expenses saved in consequence of the seller's

breach,

(}) Failure of the buyer to elTect cover within this section does

not bar him from any other remedy.

(Stats.1963, c. 819, § 2712)

Culifornia Code Comment

By Jokn A, Boln and Charles J. Williams

Prior Colifornia Law

1. This scction has no statutory
connterpart in prior California law,

2. Sulddivision 1) introduces the
ferm known as “cover’”, The con-
cept of vover hias been recoynized by
Culitornin courts,  Coulesd v, Lake
View Oil and Refining Co., 20 Cal.
App.2d 113, 6u P.2d 463 {1937),
Oleese v. Davis, 124 Cab.App.2d 58,
268 P.2d 175 (19540,

3, Subdivizsion (2) chanyes the
measure of damages under the Uni-
rorm Sales Act.  Former Civil Code
3178700 established the measure
of damages in the absence of cireums-

stances showing a greater amount
as "the difference between the con-
tract price and the market or cur-
rent price of the goods at the time
or limes when they ought to have
been delivered, or, if no time wns
fixed, then at the time of the refusal
to deliver.” However, the court in
Coates v. Loke View Oil & Refining
Co., 20 Cal.App.2d 113, 117, 66 P.2d

- 463, 466 (1937) ndded the concept

of cover to this measure by stating:
“ . . where n seller agrees
to sell a buyer an article which
has no establishcd market yalue
and the seller breaches his con-
truct to sell and deliver, the buy-

623
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tract price of flter defendnnt agreed to

mnka nnd markct vnlue of fllter of rAma -

greneral type nnd mapacity. Maonne v, Tuare
nee (1940} 94 P21 155, 31 C.\24 08,

Far hreach of cantract to deliver gomlg,
buyer onld recover differenca helween
ngreed price and mnarket value of gomlx,
unfess baser conbd nat sapply himself, in
whicl svent measiee of damiged was deta-
nd teaw aastnined by feasen of loss af -
vanve or profit througle agtecments ninile
i eehianee npon fulfitheent of peller'd con-
tract, Cuates v, Lake View Oil & Refining
Ca, (1007) GG PN RS, 2 Co T

Whers soeler hreaches contrast to deliver
artiels laving no eslabliched market valus,
Layer iy purelise simdar srticle or res-
eogsable substitute, and shlference hetween
certitract price il popsennbte ket salae
of sobetdsde prchased ia of valae in fur-.
pesheng e aseee of duangesy but, whern
latser vttt bt sinelse artivle or reas
comzthle wediatitute, losv of profits iy just
elese nb in cdme e e e ol b 4 I,

Uinder Uy, 8 0008, sush the measure
of daserany (or bresed of eontrset 1o wtd
personatty ix the rweess, it any, of the
vabue of the property o bayer over the
amennt which would bhave been e the
wrller wwber (he contrbt HOt Tl heen
fulitl-d, and in estannting atneh dnages
the vacue of the prepery e the buyer is
Jertred the price for which he might linve
pought an squivatent thing in the mnrket
wearent to the place where the property
ought to lowe been gt in bdy Prsses s,
Q. L, Jopes & Ca, v Bomd {10250 3 il
FRARE L 1 U ST

Uiedep Civ 0, §3 7000, 0008, av o -
apes [ur breach of eonteast, amd xeclion
X136, provisding that the wabue of property
tan biyer or owner, deprivisd of ity posses.
wion, by tho prive at whicli he might fnve
bowght an cquivatent thing in the nurket,
in baiyer's netion (or seller's refusal Lo de-
liver, in whicl plaintil ik not ot thet
tho gowle bowht coutl ot be pareliaxed in
the npen market, e eonld uat recover the
mnount of prolita foxt by him through nurh

§ 2713.

Buyer's Damages

§ 2713

default, Roach Broa, & Co. v, Lacteln
Fowd Co. {1022) 207 [, 410, 57 C.A, 370

4. Declslons la other states

For future judicial eonatructlonn of the
Usiform Commerrial Coda by thie rourts ol
other adapting stntes, are Notea af 1ecl
wfons under section 2712 Uniform lLaws
Annatated ~Uniform Commereial (trule,

A plaintilf, an satisfactory pranf, is en:
titledd to dnmages for breach of contraet in
amount of diference hetween fta “eover’!
amd defendant’s price to it under lireavhaed
vuntract,  Willredd o, v Westmaorelunl
Metad Mz Coo (L0002 200 B Sapp,
o,

Where buyera of private Lo dine were ine
dueed to purehase same slne i setbers’ ae
terial misrepreseaiationy, inchading repees
wontatione ua to the cwsbitdm of loses,
Itvers wers cntitled ta revever cost ol new
Py which they hod o preeclinse Leeansa
larsey =upplied By selleps were ot in s
alde cormdilion s+ represebited, Maers v
Vahin (1) L LELY Bvh ST I LTS R

Where sellap failel 10 make sohadubod
deliveries of sfone wnder conlrget provil
g that if suel deliveries were not trezitn
buyer coubl parchave in the wpen wsarket,
iy er cmbd 1ot recover far vost of wile
eqniganent, Lilor, supplive, oilive vy et
anl ether adireet expenses due teo seler’s
debay in shipping, Galt v, Senbennd Const,
Co, (1005 TOU AN T02, 375 Pa, Ul

Where lnyer reserved right to parrelizsie
stune clyewhere it nellee failed (0 nieet
speetfinl delivery sehedale, luyer vonld e
cover for the inerease inoprica pial for the
stone purchayed it ilie vpen market upon
sellers fuilure o deliver thinely, 1.

On 6 warranty of suitability, tegsuree of
dansaged wis lova directly wiel naturally res
pulting in erdinary course of events from
the Lreavh of warrinty, whiclh would in-
elinle tho ruxt of purchaxing nwd inatalling
units measuring up to the apevilientjona,
Julin A, Connelly Co, v, HnMinan (1ass) 4
Pra by & O 21, 71 Mange, (L

for Non-Delivery or Repudiation.

(1) Subject to the provisions of this division with respect to proof of
market price (Section 2723), the measure of damages for nondelivery
or repudiation by the scller is the difference between the market price

at the time when the buyer learne

d of the breach and the contract

price together with any incidental and consequential damages pro-
vided in this division (Section 2715), but lesg expenses saved in con-

sequence of the seller's breach.
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-(2) Market price is to be determined as of the place for tender or, '

_COh_lMERClAL CODE

in cases of rejection after arrival or revocation of acceplanee, as of the

place of arrival,

(Stats.1963, e. 819, § 2713.)

Californin Code Comment

By John A. Bohn and Charles J. Williams

Prior Colifornin Low

1. This section modifier prior
statutory Californin lnw. Former
Civil Code § 1787(3) provided that
the mensure of damages would or-
dinarily ‘be the difference between
the contract price and the market
price at the time when the goods
ought to have been delivered, or,
if no time wns fixed, then at the
time of the refusal to deliver. Es-
kew v, Californin Fruit Exchange,
203 Cnl. 257, 2063 Pac. 804 {192H),
Subdivision (1) of this section ap-
plies the market price at the time
when the buyer learns of the breach.

2. The fixing of markel price in
pubdivision (2} ndds new languape

to Californin statutory law but is in
accord with the genersl damnge pro-
vision in Civil Code § 83564 that
provides, “In estimating damages

., the value of property, to
buyer . . ., deprived of its
posscssion, ie decmed to be the price
at which he might have bought an
equivalent thing in the market near-

est to the place where the property -

ought to have been put into his pos-
session ., . .7

Changes from U.C.C. (1962 Oflicial
Text)
3. This ix seetion 2-713 of the
Omcial Text without ehange,

Uniform Commercin) Code Comment

Prior Uniform Stafutory Provision:
Section 6721, Uniform Salex Act,
Changer: Rewritten.
Purposcs of Changen: To clurify
the former rule ro that:

1. The genernd bascline adopted
in this scclion uses nr g yardstick
the market in which the buyer would
have obtained cover had he pought
that relief, So the place for mess.
uring damages is the place of tender
Cor the pluce of arrival if the goods
are rejected or their acceptance s
revoked after reaching their destinn-
tion) and the crucinl time is the time
al which the buyer learns of the
breach.

2. The market or current price
to be used in comparizson with the
contract price under this section is
the price for gootls of the same kind
nmd in the sime branch of trade.

3. When the current  market
price under this esection is diflicult
to prove the section on determinntion
and proof of moarket price is nvail-
able to permit o showing of o com-
parable market price or, where no
marke! price is avuilable, evidence of
spot sale prices jx proper. Where
the unnvailability of & market price
is enured by a senrcity eof goods of

the type involved, n good case is

normully mnde for specific perform-
ance under this Article. Such scare-
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Ing units measuring up ta the rpeciflens
tions. WJohn A, Copnelly o, v, [Toffminn
gy 4 al. & oo 213, 7L Montg,

nal

23, = Daftnses

Where tettera formed basia of eanteact
fa buy paper, even nsauming that buyer
tald geller that i€ seler did not AlgnD
tetter, which  provided thnt buyre wWnR
entithal to an allowanes, et buyer adud
veller sconhl fat de business and furthree
vt geller would pot do any bhusinens in
South Africa but, it xeller would comprn.
xata huyer, buyer would interceda in xells
or'n hehalf, siatement did not ronatitute n
vatid defenno to buyer's action un cuntract

§ 2714,
(ioods.

SALES

Buycr's Damages fo
(1) Where the buyer has

§ 2714

for the allowines on thrary of duress,
Gimned Tapes {(17TYY Limited v, Miller
(0. P 1807 ) 135 F.Supp. W69,

24, —=— Counterclaim

Selter of paper, wha was unwithng to
amid had conristently failed to supply buy-
cr with paper umber & contraet which
copfirpied allowanea to buyer of $S509,
wan mat entitled to countercinim tar nl-
Teged lnsg of profite ha woeild Nave made
wder the contract in baer’s wit for
allownnea  umlep contrast, sinea  foilure
to nupply geoda amounted to o aithtantind
failire of performanen of contract, IR
med Tapea (IPPY) Limited v, Mitlep (DG,
1'a 3857) 150 F.8upp, it

r Breach in Regard {o Accepted
accepted roods and given notifica-

tion (subxliviston (3) of Section 2607) hie may recover as damages for
any nonconformity of tender the loss resulling in the ordinary course
of events from the sclter's breach as determined in any manner which

is reasonable.

(2) The measure of damages for breach of warranty is the dif-
ference at the time and place of acceptance between the value of the
goods accepted and the yalue they would have had if they had been as
warranted, unless special circumstances show proximate damages of

a different amount,

(3) In a proper casc any Incidental and consequential damages

under the next section may also be recovered,

2714.)

(Stats.1963, c. 819, §

California Code Comment

By John A. Bohn and Charles J. Williams

Prior California Law

1. Subdivision (1) Is in nccord
with that part of former Civit Code
§ 1769 which provided that in the
absence of express or jmplicd agree-
ment acceptanco does not bar on
action for damages for breach, Sub-
division (1) is nlso consistent with
former Civil Code § 1789(1) (a)
which provided the remedy of re-
coupment for breach of warranty,
and § 1789(6) which provided the
measure of damages for breach of
warranty.

2 The measure of damages for
the scller’s breach of warranly in
subdivision (2) is similar to form-
or Civil Code § 1789(T) which pro-
vided that loss due to breach of war-
ranty of quality was ordinarily the
difference between the value of the
goods at the time of delivery and the
value they would have had if they
had met the warranty. However,
subdivision (2) is broader because
it applics to breach of any wnrranty
while scction 1789(7) applicd only to
the warranty of quality, :

234 Cal Cade—1 641

-

FCA MJN 226



Ch. 9

wimbior of defectiva tubea mald, alinwing
defects sutficiently material to give huyer
right to teent contract ns hreached, ahow-
ing 1hat natice had heen given with reapect
te alleard hreach within 30 daya aftee do-
Hiiery na roquired by eontract or within
regsnnatle time na roquired by atatute, or
of showing that payinents wero mnde In
ceror. DY'Oexay Faaipment Co, v, UL 8,
Iiabbine (o, (IT,I'.\!.’PN.”N“) 111D F.-q“!![‘.
427, athnaed S02 RN TIT.

41, —— Pleading

Complaint of lmyer of homa pernanent
preparation secking recovery from nmnm-
facturee foe alleged hreach of wareanty
wan not defestive heeansn of failuen to al-
lege that native of breach of warrnty had
Leen goen {o manufactorer, whera maoge
spretfic statement showed that manufae.
turer wad nnt weller and that seller was
net party.  Rwlerman v, Warner-Tamhert
Pharmacentioad Cuo, (152 ISD A W,
S Cotin Nagn MG,

Wile, whe sustaisesl injurics when flash.
Vot steenaa hodterys eapladed in her
1o, worg wet pesgriesd g plemling stouge
fay e et el eenn i et i Asapngit for
Breach of warrnnty by meomfaeturer sl
uthers and a Lresprisy it for hegligenco
meninst manafeetueer ol others, Cune
nnehnes v, foeeph Horne Company (1)
1705 24 GIs, g bra, 1

Compliint against additional alefendunt
tn breach of warranty netion ahenhl cate
whether the witrrssily wad cxpresy or ine
Phieal, and, i sxpress, whether it wak oral
of writrn,  dlpme v Yark Connty o
Coo LEGEE 25 by & W 000, 70 York
T,

Complint against ukditionnl defendnnt
fn breach of warranty netion thint a valvo
cepmrked, broke, Traetured, oF ciune apart

§ 2715.

SALES

§ 2715

or separabod ar lroke or dixintegrated™
wnt tea vagziae amé inlefinita to inform do-
fondant wherein he wag allegedly neglic
gent. I, .

Ruyers were not required to restriet
their countercliim to & henting unit which
wan of the sama nature or similar in na-
trra to tha unit plaintiff eontracted to
sell, and were nat reqnired to aliow that
ihe unit the v intended o insall wae the
only ona which wenld propery lieat their
premises; - rathes all they wera required
to allrge war that the expenxen which they
woull inenr as a sonsequence of plaintif’s
birrach wera those which were reansinbly
tircexaary to obtain tha recnlts guarnnteed
by plaimiffe, Connelly v, Hoffroan (105040
4 Pa b, & O8] 20 T Montg, 00

Damaget fop breach of wiarranty are
xatficiontly alleged on a complaint when it
ptates in oifect the value of the article s
aeeepted aml the yalne it woukl have had
it it had been az warmnted,  Nofomen &
Non v, Thentag (10063 15 PatazTlReg,

=tk

A hver sy prose e el danrsed forp
a hreach of sareanty, where supported Ty
the pleplings, evesr thengh he las peestrbed
andd sltnpied to pross specisd dumenses,
Pursey Tron Warks, fueo v, Parlettn (10045)
A% Pt ey, 121

42, = Res judicata

Disnmissal of buyers’ wnit for rescisiom
of their written apler to purelase welling
machine, wherein damagen were clanimed
fur original purelase price of machine and
Tump sum for repries, wis oey judieata in
pihrguent aetion fue brenell of warey
wherein bayerd songht votseguentiol dam-
neea in whlition to purehase prive utnd vont
of repiirs. Kivly v I AL Cunminglinm
Fauigment, Toe, (1957} N N o8, UNT
P, S0,

Buyer’s Incldental and Consequential Damages. (1)

Incidental damages resulting from the seller’s breach Include expenses

‘veasonably incurred in inspection, receipt, transportation and care
and custody of goods rightfully rejected, any commercially rcasonable
charges, expenses or commissions in connection with clfecting cover
and any other reasonable expense Incldent to the delay or other breach.

{2) Conscquential damages resulting from the seller's breach
include

(a) Any loss resulting from general or particular requirements
and needs of which the seller at the time of contracting had rcason to
know and which could not reasonably be prevented by cover or other-
wise; and
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§ 2715

(b) Injury ‘lo.pci‘son or proper

COMMERCIAL CODY

Div, 2

ty proximately resulting from any

breach of warranty. (Stats.1963, c. 819, § 2715.)

Californin Code Comment

By John A. Boln and Chatles J. Williams

Prior Colifornin Law

1. This scciion has no counicr-
part in the USA although it is con-
gistent with rules of domapes gt
forth in former Civil Code § 1787(2)
{loss directly and naturally resulting
from the breach) and Civil Code §
9300 (“'nli the delriment proxirnntcl_v
enused” by he breach). This sec-
tion clarifics what damages may be
recovered and covers all expeneca ¥e-
lated to Lthe breacls.

. Subdivision (1) has ne elal
plory counterpart in Culifornin Iaw
pbut is in general pecord with the
cnses which allow recovery of inci-
dentnd damngoes directly and patural-
Iy resulting from the breach Yor
cxample see Walpole v. vrefub Mg,
Co., 103 Cal.App.2d 452, 230 P.2d
a6 (1951) (damarc to pood will nnd
expenditures for additional cleriend
hedp).

3. The consequential  damnges
provided for in subdivision (2) were
recoverable under prior California
Inw. Two examples nre the re-
covery of Josl resnlc profits contem-
plated at the time of the conirncl
of rnle (Tomliinson V. Wwnnder Seed
& Bulb Co, 177 Cal.App.2d 462, 2
Cal.Rptr. 810 (1960)) and recovery
of dnmnges for time nnd money spent
in efforts to make goods tonform to
warranty under which they were
gold  (Roberts Distributing Co. v
Kuye-Jialbert Corp, 126 Cnl.App.
664, 272 1.2 886 (1954)).

4. Subdivizion (2) (b) s consir-
tent with former Civil Code § 1780
(7) and § 1790, See Caulifornin Code
Communts 2 and 3 to seclion 2714,

Chanres from U.C.C. (1962 Officinl
Text)
L. This is gection 2 730 of the
Ofiviat Texl without change

Uniform Commercial Code Comment

Prior Unlform Siatulory FProvi-
sions: Subsection (2) (b)—Seelions
Gor7) and 70, Uniform Bples Act,

Changes: Rewritien.

Purposcs of Chonger and New Mnt-
ier:

1. Subscetion (1) ix inlended to
provide reimbursement for the buycr
who jncurs yenponnble €xpenses in
connection with the handling of
rightfully rejecled goods or goods
whose ascceplnnce may be justifiably

revoked, or in connection with ef.
fecling cover where the breach of
the contract lies in non-conformily
or non-delivery of the goods. The
incidents) dnmnges listed are nol in-
fended to be exhauxtive but nre
merely  ilustrative of the typical
kinds of incidentad dumaye.

2. Subscction (2).operates to nl-
Jow the buyer, in an appropriate
cuse,  any consequentinl  dumages
which are the resull of the peller's
breach. The “tacit agreement” test
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Ch. 7

sansed by a frazment of hone contained in
a meat preduct, altheugh consequential
Tymages may he pecaversd in an nction
{ assumpat for breack of worranty, the
atter will include only  such personal
ajurics  as proximately restlted  {rom
cha breach., Defirafl v. Myers Fonds, Inc.
10501 10 Padlhn & Ct 19, 8 Burks SG,
3 Yoark 14,

18, —— Mtiscellaneous expenses

Whera <hortly nfter sale and delivers
~f goods tha teansaction wad pevcinded
Ly mutual agreement of buyer and seiler
Lecnuag arliclea were in a defective con-
dition, and seller ngreed to retake gaods
Lyt it (ailed (o o g0, and after almost o
senr buyer repaired part of applianeea
and sald them, buyer’s course of conduct
with respeet to repair and =ale of op-
pliances constituted n waiver of resciss
sion and buyer waa liable for pirchnsa
prica of appliances which had been sold,
but because of unreasonable delay of
wcler and hiv assignee in retaking gooda,
tuyer was entitled to retain ont ol pro-
ceeds of salae reasonable storage charges,
rensonnble cost of moving nnd transporting
zoods from one storo to nnhother, nand
rengonable cost of pulling applinnees in
n fit condition for sale. Walter B, 1leller
& Co. v, Hammowl Applinnce Co. (1059)
150 A.2d 537, 20 NJ. 5590,

Vanufacturee who has supplied goods
which did not answer (o warronty ot
fitnesa woull be permitted to recover from
supplier for breach of such wacranty, dam-
agea condisting of extra man-hours hee-
cssnty Lo complete job, amount of over-
head attributabie to ndided work and 10-
percent profit,  Royal Ploncer aper Box
Mfg. Co. v. Toula Do Jonge & Co. {1053)
113 A2 837, 170 PaSuper. 153

Néomedy of rescission is to put parties
back in status quo which meana not only
a return to plaintifs of money oxpended
Ly them, but alsa of money required to
effect n removnl of defective material

§ 2716.

SALES

Buyer's Right to Specific

§ 2716

applicd o henze, Marks v, Tohigh Trick-
face, Tne (1900} 10 Pa.D. & C2d OG5, 73
Dauph, 26

Wheee warranted boat sank on taunch-
ing, rnst of tranaporting heat to Inunching
site, cost of labee to recover it after sink-
ing, cxpense of travel, nt defendant’s re-
quest, to arcange (o return of boat, nnd
lasses nf n eanvas bhont top and prederip-
t:on gpround  gladses, were recoverabla
umter thiz section. Mack v, Coogan (1053)
S PaChest, 203,

A buyer wha keeps merchandizsa can-
Aot recover damages {ram tie setlor fur
instaliing it.  Posey [ron Woarks, e, v,
Barletta (1930) 453 PalLuz.LJleg. 1L

19, —— Pleading

Cumplaint  must allege that expenses
are fair aund reasonable, tha fair market
value of lost property, and the salvage
value of nny damnged property. Mack
v. Coogan (1053} 8 1"a.Cliest. 233,

20. —— Ras judicala

Dismissal of buyera® suit for rescission
of their writlen order to purchass woehd-
ing machine, wherein’ dnmnges wero
claimed for original purchnsa price of
machine nnd lump sum for repnira, wns
res judicata in subsequent action for
breach of warranty wherein buyers
gought consequential damngea in addition
to purchnase prico and cost of repairs,
Kiely v. J. A, Cumniugliam Fquipment,
Tne (1057) 128 A2d 7599, 4T I'a. 598,

21, Limitation of lfabitity

Clause in contract that seller “assumes
no liability for consequential damages of
any kind which result from tho uso or
misuse of tha equipment’ by buyer, his
employecs or others was elfective to ex-
cmpt scler from lability for comsequens
tinl damages for breach of wnrranty.
Pipe Welding Supply Co. v. Gas Atmos-
pheres, Ine, (D.C.Ohio 1901} 201 ¥.Sapp.
101,

Performance or Replevin.

(1) Specific performance may be decreed where the goods are unique

or in other proper circumstances.

(2) The decree for specific per

formance may include such ferms

and conditions as to-payment of the price, damages, or other relief as

the court may deem just,

(3) The buyer has a right of

contract.if after reasonable effort

replevin for goods identified to the
he is unable to effect cover for such

goods or the circumstances reasonably indicate that such effort will
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COMMERCIAL CODE Div, 2

be unavailing or if the goods have been shipped under reservation ang
satisfaction of the security interest in them has been made or tendereq,

(Stats.1963, c. 819, § 2716.)

Californin Code Comment

By John A. Boln and Charles J. Williams

Prior California Law

1. This scction continues the
same remedy of specific performance
available under former Civil Code
§ 1788. However, scction 1788 limit-
cd the remedy to cases involving spe-
cific or ascertained goods. The avail-
ability of the remedy is expanded in
this section to include “other prop-
er circumstances”. Official Comment
1. The Californin courts have stated
that the adoption of former Civil
Code § 1788 was also intended to
lberalize the use of the remedy of
specific performance in California.

Bomberger v. McKelvey, 35 Cal.2d
607, 220 P.2d 729 (1950). This case
also indicates the growing tendency
to allow specific performance where
damages arc not the equivalent of
the performance.

2. Subdivision (3) giving the
buyer the remedy of replevin has
no statutory counterpart in prior
California Iaw.

Changes from U.C.C. (1962 Oflicial
Text)

3. This is =eclion 2-T1G of the
Official Text without change.

Uniform Commercial Code Comment

Prior Uniform Statutory Provision:
Scetion 68, Uniform Sales Act.

Changes: Rephrased,

Purposes of Changes: To make it
clear that:

1. The present section continues
in general prior policy as to speeific
performance and injunction against
breach, However, without intending
to impair in any way the exercise of
the court’s sound discrefion in the
mafter, this Article secks fo further
n more liberal attitude than some
courts have shown in connection with
the specific performance of contracts
of salc.

2. In view of this Article’s em-
phasis on the commercinl feasibility
of replacement, a new concept of
what are "unique” goods is intro-

duced under this seclion.  Specific
performance is no longer limited to
goods which are already specifie or
ascertnined at the time of coniract-
ing, The lest of uniqueness under
this scction must be made in terms
of the total sifuation which charac-
terizes the contract. Output and re-
quirements contracts invalving a par-
tictlar or peculiarly available gouree
or market present today the {ypieal
commercial specific performance sit-
uation, ns conirasted with conlracts
for the sule of heirlooms or priceless
works of art which were usually in-
volved in the older cases. However,
uniqueness is not the sole bnsis of
the remedy under this scclion for
the reliefl may also be granted “in
other proper cirevmstances’ and in-
ability to cover is strong evidence of
Yother proper circumstances”,
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Ch. 7 SALES

Wonld have the property atl equity would
enfourse huyers mterest to prevent nnjust
enoehment of seller. Tavier Fngines v.
ANl Seecl Fagines (LRSS L) B a2 1,241
1571,

9. Relief awarded

Wheen seller of cattle Lpght action
neamet Byor vy expresd cnnfrast of sl
Ll pevover pundoiee poes and haaer ade
mitted ronteact g alleged tiat cxpress
vontract ealed for debvery of registration
papers and reevnplya and connterelimed des
manding delivery of regisfrating papers, it
wna withinn power of conrt, under Civth
former § 1755, to decree At fers
forntatee of coptract amt o reduire des
fivery of the paperd I'rice v Mo

§ 2717

aell (1A0y 7 Oalllptr. 60, 154 A4
Gy,

10. Decisions in other states

Far future judicial construetions of the
niform Commereial Code by the courts
of otlier adopling statew, son Noted of
{1peisiond  mmter section 278 { nifarm
Laws - Annotated—Uniform Commersid
Ceado,

Inferstatn  Commores ammisdion awl
Public  tnlity  Copumissien coeptificoate
rightt aro Sunique”, warranting  speeitie
prrformanee nf n contract Lo transler
them.  MeCormick  freay Tine, twe v,
Lovell (1850 13 Palh & Lk i, o6

l-_\ coming 00,

§ 2717. Decduction of Damages From the Price. The buyer on
notifying the seller of his intention to do so may deduct all or any
part of the damages resulting from any breach of the contract from
any part of the price still due under the same contract, (Stats.1963,

c. 819, § 2717.)

California Code Comment

By Juhn A, Bohn and Charles J. Willians

Prior California Law

1. This scction liberalizes the
USA rule permitting the buyer to
deduct his damages from the pur-
chase price. Former Civil Code §
1789(1) (a) provided the remedy of
recoupment which permitted the de-
duction where damage resulted from
1 breach of warranty by the scller.
Under former Civil Code § 1769
where the buyer accepted the goods,
notice of the breach was required to
be communicated to the seller within
a reasonable time.

2. Under this section a dedue-
tion is permitted for any breach

whereas former Civil Code § 1789
(1) (a) applied only to breach of
warranty., See Oficial Comment 1.

1. The requirement that a buyer
notify the seller of his intenlion to
make the authorized deduction was
not required under prior California
law. Iowever, notice of the fact
of the breuch of warranty was re-
quired after acceptance of the goods
under former Civil Code § 1769.

Changes from U.C.C. (1962 Official
Text)
4, This is section 2717 of the
Offieial Text without change.

23A Cal Code—43 673
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Ch. 7 SALES § 2718

dofewlant to plaintiMs nee defendant wag other ndopting atatre, sen Noted of De-
entithol ta rredit fur the profit, i any. cigiong uivler arction B =717 Upifarm Taws
reahzed by defarelant from $he use of the Annotated—1niform Commereial Uodes
cnes, Brav v, laswery crug 12 1 1,

IEFS SRR T niform (emmereial Code was nat an-
plirable to wontract for sale of Farporation
4. Dceductions of ofiscls . andd its subsidiaries o Lo acenmplished by

Jepanitel the buyer's purehase of all issued and out-
standing eapital ooack nf the carpatation
aned it subsnliaries. In e Larter {1407)
131 A oos, o Ua. RN

fn action {ng TeinTa of amennt
By plont on prica of wda frnntain
pamnes poaerlined by Yim (pem ddefensdants
- ler centract provuling for return of such
arpennt of pumps were niol completed and
dehnered wethin squee fiedd poecieed, defernds Where goeds colid ot cempaert with
ants e j-rn;wr%_\' _.ﬂn_”“.ﬂl eaif et foar r--luirnmvn[\& af eoptract juyer may -
iz ledive raed e oyl aereplid Ty plasne thir pejeet ue et them, and in latier
f ax azunst plunnif's contention that ot rmake clum for damages 8t set off
efatent g i WrLma, iisereasing pries and \he ditinuton i valie igoan atinn by
o emling time foe perfozmanes ' conteare Sriter for the purehn-ae priee, National
Iy defemdanty, that Al terms and conditions Cantainer Ve af Paov I zab Carru:
of voentrat SLendd repmun i full foree aud pated oy g, (luitt 119 A i, 883
Gife o, was promese 1 pestare such amonnt T, B0
por plasntuf withoant any deductions or aofl- '
wels eaistong at time af exeeution of such Where there has peen substantial and
wpiling, 1% wiew of paptract pru\‘ia‘iu]] for bota fide 1=I-rfurnmn-'o oY D entire con-
s o nt of halee of pun hawe prive when tract, but {abiire i sinne partivubers, nut
-Ewe-.:'n--l putubeer of pumps were delivered,  ewsential to enjosment of part performed,
[Cether v Haerd (1ot S st 6, 108 G0 there may lie 1 FeCOverY of contrdvt price

A A2 subject 0 rizht of efendant Lo =et off Jdam-
L ages prsulling (rom the breach. iavieln
1. Decisions in other slates o Cranulli (1862} 76 Padonts. 119.

Pror futstoe jlll“t'::ll mn-truv:inns of the

Fgifartn Comine el Code Ly the courty uf

§ 2718. Liquidation or Limitation of Damages; Deposits. (1)
Damages for breach by either party may be liguidated in the agree-
ment but only at an amount which is reasonable in the light of the an-
ticipated or actual harm caused by the breach, the difficulties of proof
of loss, and the inconyenience or nonfeasibility of otherwise obtaining
an adequate remedy. A term fixing unreasonably large liquidated
damages is void as a penalty.

(2) Where the seller justifiably withholds delivery of goods be-
cause of the buyer's breach, the buyer is entitled to restitution of any
amount by which the sum of his payments excecds

{(a)} The amount to which the seller is entitled by virtue of terms
liguidating the seller's damages in accordance with subdivision (1), or

(b) In the absence of such terms, 20 percent of the value of the
total performance for which the buyer is obligated under the contract
or live hundred dollars ($500), whichever is smaller.

(3) The buyer's right to restitution under subdivision (2) is .
subject to offset to the extent that the seller establishes

(a) A right to recover damages under the provisions of this chap-
ter other than subdivision (1}, and
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COMMERCIAL CODE

Div. 2

(b) The amount or value of any benefits received by the buyer
directly or indirectly by reason of the contract.

(4} Where a seller has received payment in goods their reason-
able value or the proceeds of their resale shall be treated as payments
for the purposes of subdivision (2}; but if the seller has notice of the

-buyer’s breach before reselling goeds received in part performance,

his resale is subject to the conditions laid down in this division on re-

sale by an aggrieved seller (Section 2706).

2718.)

(Stats. 1963, c. 819, §

California Code Comment

By John A. Bohn and Char!és J. Williams

Prior Californin Law

1. This scction has no counier-
par{ in the USA,

2. Subdijvision (1} establishes
the eriterion for determining the
validity of a liguidated damage
clause. This criterion is in more
liberal terms than Civil Code § 1670
and § 1671 which apply to contracts
in general and under which all
clauses fixing damayres are void ex-
cept when “from the nature of the
cnse. it would be impracticable or
extremely diMicult fo fix the actual
damage.”

Tho provision of subdivizion (1)
to the effeet that hguidaled damages
must be reasonable ix consizient
with prior California law, Freed-
man v. Rector, Wardens and Vestry-
men of St Matthins Parirh, 37 Cal.
24 16, 230 P.2d 629 411951 -,

3. Subdivisien (20 hmits  that
poriion which the seller can keep
from amyv deposit or payment of
the buyer. Paragraph {(a) has no
counlerpar! in prior California s{at-
utory law. Cares decided before the

adoption of this section held that
money deposits given as security for
performance of a lease were sub-
ject to the provisions of Civil Code
§ 1670 and § 1671 (sec Comment
1 nbove), Redmon v, Graham, 211
Cal. 491, 295 Pac. 1031 (1931),
Ricker v. Rombough, 120 Cal App.
2d Supp. 912, 261 P.2d 328 (1953).
The percemiage or monetary limita-
tions of paragraph (b) is entirely
new {o California law,

4. Subdivizion (3} has no slatu-
tory counterpart but is in accord
with the holding in Knight v, Marks,
66 Cal.App. 693, 226 Pac. 931 (1924)
that although a lease deposit was
invalid as a Hguidated damage clause
under Civil Code § 1670, the de-
posit could be applied in satisfac-
{ion of unpuaid rent.

5. Subdivision (4) has no coun-
terpart in prior Californin law,

Changes from U.C.C. (1962 Oficial
Text)
G. This is section 2-T18 of the
Ofticial Text without chuanye.
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Ch. 7 SALES § 2719

fad artuaily heen sp feally mannfactured reasnonably laree Eaquidated amages and,
apeem anedl what s thepefore, wiad ppvon~cienaile aml  veid.

TN

prior o the o

condld T el A, wonBl perpat e
rovery of cqnge raomihiv larae Tugusnbatedd

Mi'tiuation of damages

damages’. Ln v, Nterner 10051 w
Prain & OO u, T York 1%, Amieahly otifresed wlgnput wal prreg-
ety reopensd far determitation af actuni
Saleq eontract provioem permiting el lpmages, where damaged s assessed gave

1o plaintsl maximum amwmnt which eoubl
b awarded of Jefembants affersd no evi-
P Feearner i T oane prioe et Jenpesr i mitization of damages, amb Uhere
any odentihoaton af wewnld e witg preo-winhty af nngin et trait Veod-
remaleabilty of the gramid pronaded four un- g Uarp ¥ Pohin Fnterprises fEEHITY) 16N
AnE T, 10 praduper. $0EL

er, upen Truzersorep
priar to deinery [

§ 2719. Contractual Modification or Limitation of Remedy.
(1) Subject to the provisions of cubxdivisions (2) and (3) of this
scction and of the preceding seclion on liquidation and limitation of
damages,

() The agreement may provide for remedies in addition fo or
in substitution for those provided in this division and may limit or alter
the meastiwe of damages recoverable under this division, as by Hmiting
the buyer's remedies lo return of the goods and repayment of the
price or to repair and replacement of nonconforming goods or parts;
and

(b} Resortloa remedy as provided is optional unless the remedy
is oxpressty agreed to be oxclusive, in which case it is the sole remedy,

(2} Where circumstances causc an exclusive or limited remedy
to fail of its ossential purpose, remedy may be had as provided in this
code.

(3) Consequiential damages may be limited or oxcluded unless
the limitation or exclusion is unconscionable. Limitation of consec-
quential damages for injury to the person in the case of consumcT
goods is prima facie unconscionable but limitation of damages where
the toss is commercial is not. (Stats.1963, c. 819, § 2719.)

California Code Comment
By John A. Bohn and Charles J. Williums

Prior California Law their own rernedies for breach of
contract, However, the Commercial
Code in subdivisions (2) and 3
imposes certain fimitationa on the
right of the parties te provide thetr
own remedies by agreement.

1. Suhdivision 1) is in accord
with former Civil Code § 1791 which
provided that the purties could vary
by cxpress agreement any right,
duty, or linbility imposed by law.

Under both former section 1791 and 9. Subdivision {2} provides that
t{his scction the parties may provide where the remedy provided by agree-
681
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contract 2 hnowloded delivery and acecept.
anca aof gemds e e, without warran-
1y, guarantee of pepresenttion of any
kind wor 1 ire, oomhit nnt, prgnrdbs of
Tanguaae, bnnl L llerts Haludity o any war.
panty ke by seller at the time the sabes
contract wad oo el 1. & N. Malew o,
v, Sotekio 1pasn TS VG B Ie% P RS O A
saper. 117,

§ 2720, Effect of #“Canceliation” or “Rescission” on Claims for
Antecedent Breach, Unless the contrary intention clearly appears,
expressions of “cancellation” or “poscission” of the contract or the
like <hall not be constiued as a renunciation or discharge of any claim
in damages for an antecedent breach. (Stats.1963, ¢. 819, 3 2720.)

California Code Comment

By John A, Boln and Charles J. Wiltiams

Prioe California Law

1. This section has no statutory
counterpart in prior California faw.
Civil Code § 3268 and § 3513 allow
waiver of a benefit under a provi-
sion of a law or a contract unless
the waiver is against public policy.
Patton v, Patton, 32 Cal.2d 520, 196
pod 909 « 1948+, This section pre-
venls it waiver by the use of cer-

Uniform Commercial Code Comment

Prior Uniform Statutory Provision:
None.

Purpose:

This secction is designed to safe-
guard a person holding a right of
action from any unintentional loas
of rights by the ill-ndvised use of
such terms as “eaneeltation”, “re-
scission”, or the tike, Once a par-
ty'a rights have acerued they are not
to be lightly impaired by concessions
made in business deceney and with-

Cross References
Claims nrixing from breach, written renunviation, see § 1107,
Waiver of adhvairtage, liw entabilished for publie reason, see Civil Code § 3513,
Waiver of sade provisions, se Civil Corde § 3208,

685 y

Timitation  in ronstruetion cantract,
wherein vontracing warrantsi that alf ma-
terialy furmshed wonbl e free from de-
fecta ol thag they wagld e snstalled or
applicd in A workpranlike manner hut
atated that its halality (oF defective ma-
terinl or instatlation hould he Emited to
peplacement of Farrertieg, Wi valid amd
ennfopeealide, AMawzar v, Liletime, Fre,
lonss HHE AL 7T, 1NT Pasaper. 180,

tain words unless a contrary intent
iz ctearly shown. The Official Com-
ment explains what language should
be used to show the intent to waive
rights.

Changes from U.C.C. (1362 Official
Text)
9. This is section 2-720 of the
Official Text without change.

out intention to forego them. There-
fore, unless the cancellation of a
contract expressly declares that it is
“without reservation of righta”, or
the like, it cannot be considered to
be a renunciation under this section.

Cross Reference:
Section 1—107.

Definitional Cross References:

uCancellation”,  Section 210G,
“Contract”.  Section 1—201.
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Notes of Decistons

Library referonces

Sales €=M,
C.1.S, Snles § 115 et seq.

{. Deccisions in other sfates

IFor future judicial construections of the
Uniform Commereinl Code by the eourts
of other adapting stnter, sée Notes of Te-

eigiona uniler rection 2—720 Uniform Laws
Annotnted—Uniform Commercinl Code,

Uniform Commercinl Code was not ap-
Micahle to contract for snle of corpoerntion
nnit jte subsidinries to he necomplished by
the buyer's purchase of all issued and out-
standing eapital alnck of the corporntion
amt its gubsidinries. In re Carter (1057)
134 A2 D08, 490 Fa. 364,

§ 2721, Remedics for Fraud. Remedies for material misrepre-
sentation or fraud include ali remedies avaiiable under this division

for nonfraudulent breach. Neither rescission or a claim for rescis-
sion of the contract for sale nor rejection or return of the goods shall
bar or be deemed inconsistent with a claim for damagces or other rem-

edy. (Stats.1963, c, 819, § 2721.)

California Code Comment

By John A. Bohn and Charles J, Williams

Prior California Law

1. This section has no statutory
counterpart in the USA. The legis-
lalive Counsel has observed that:

“This scclion is new, and its
purpose, according to the com-
ntents, is to make the remedy of
buyer or seller where there is
fraud as broad as, and coexten-
give with, the remedies where
fraud is absent.  This seclion
would perhaps chanpe the rule
of Civil Code § 3343 staling the
so-catled ‘oul of pocket’ rule of
damaypes in fraud cases, and sub-
slitute or permit the so-calied,
losx of bargain' rule under which
the defrauded party is permitted
to pet the benefits he would have

received if the representation had
been true.” Sixth Progress Re-
port to the Legislature by the Sen-
ate Fact Finding Committee on
Judiciary (1959-1961), Part 1,
The Uniform Commercial Code,
P. 63.

2. The sccond sentence of this
section changes California law. Un-
der former Civil Code § 17884 2), an
election of remedies was reguired
between  recoupment, damages, or
rescission,

Chanpes from UVL.C,C. (1962 Official
Text)
3, This is section 2 721 of the
Oflicial Text without change.
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§ 2721 COMMERCIAL CODE Div. 2

tn knowingly misrepresenting quality ani
colorfastness of product, plaintiffs need
not retuen or offer do return tlie wtone,
which had been applied to house, kinee
guch an offer would have been o useless
gesture mul minee under & 2-711, plaintifl=
hal n lien on stonn unti purchase price
hnd been refunded. Marks v, Lehigh
Triekface, Ine. (10G0) 10 " & Gl
GGG, T4 Danpli, 244,

3. —— Materiality of misrepresentation

Alepedly false represenintions of seller
of business ns to what value of prepaid
insernanee and neccounts reccivadle woulld
be on date of actual transfer were not of
gueh materinlity when viewed in light of
entire tranzaction ns tn warrant reseissiomn,
Lolos v. Derlin (105%) 153 N.B.24 (54,
8348 Mass, 10,

Where luyers of private bus line were
indueed to purchase same due {0 sellers’
materinl misrepresentations, ineluding repe
resentations ax to the condition of buses,
buvers were entitled to recover cost of new
huses which they had to purchase beepuse
Lapers supplied by sellers were not in usn-

ble condition ns represented.  Myers v,
Rubin (1060) 160 A.2d4 OG0, 308 1'u. 363,

4. —— Misrepresentation as cause of
damago

Ta hoyers' action against ecllers fo re-
seimnd apreement to purchase privote bus
Lines, evidener showed that buyers’ failure
1o achieve anticipaled profits could be at-
trikmted to causes other than setlers’ misg-
representations and, therefore, buyers en-
titled 1o rescission were not entitled to re-
cover o alleged loss of profits. Myers v,
Ttubin (10G0) 160 A.2d B39, 300 'a. 363,

Questions far jury

In nctiog by minor huyer of nulomebile
ngainst dealer from which keller porchased
nunther antomobile, giving buyer’s check
and buver's old automebile as part pay-
tment, opiion expressed by dealer’s sules-
nran coneerning buyer’s right fo drive the
antomebile hefore recciving title, which
wng then in hands of holler of encim-
branee on such automebite, did not jus-
tify submiszion of question of frand o
jury. Hapler v, Town Hill Motfors, Ine.
(1) 360 A2 203, 10 PeRaper. bs.

5.

§ 2722. Who Can Suc Third Partics for Injury to Goods. Where

a third party so deals with goods which have been identified 1o a con-
tract for sale as to causc actionable injury to a partly to that contract

{a) A right of action against the third party is in either party to
the contract for sale who has title to or a security interest or a speeial
properily or an insurable interest in the goods; and if the goods have
been destroyved or converted a right of action is also in the party who
cither bore the risk of loss under the contract for sale or has since the
injury assumed that risk as against the other;

(b) If at the time of the injury the party praintifl did not bear
the risk of loss as against the other party to the contract for sale and
{here is no arrangement between them for disposition of the recovery,
his suit or setilement is, subject 1o his own interest, as a fiduciary for
the other party lo the contract;

(¢) Either party may with the consent of the other sue for the
benefit of whom it may concern,  (Stats.1963, ¢, 819, § 2722)
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§ 2723 COMMERCIATL CODE Div. 2

and that, if losses were sustained prior to person to sue for damages, innkmuch ng
such npproval, they sliowdd be sustnined by reller wnr still owner of the husinexs,
burer, suit by scller against third party for  Leiat v, Schattie {1062) 178 A.2d 277, 107
damnges ta taxienb was consistent with  Po.Super. 456.

the pgreement, and seller was the proper

§ 2723. Proot of Market Pricc: Time and Place. (1) If an
action based on anticipatory repudiation comés to trial before the
time for performance with respect to some or all of the goods, any
damages based on market price (Section 2708 or Section 2713) shall
be determined according to the price of such goods prevailing at the
time when the aggrieved party learned of the repudiation.

(2} If evidence of a price prevailing at the times or places de-
seribed in this division is not readily available the price prevailing
within any reasonable time before or after the time described or at
any other place which in commercial judgment or under usage of
trade would serve as a reasonabie substitute for the one described may
be used, making any proper allowance for the cost of transporting the
goods to or from such other place,

(3) Evidence of a relevant priee prevailing at a time or place
other than the one described in this division offered by one party is
not admissible unless and until he has given the other party such no-
tice as the court finds sufficient to prevent unfair surprise, (Sliats,
1963, c. 819, § 2723.) !

California Code Comment
By John A. Bohn and Charles J. Williums

Prior California Law {buyer's remedy for nondeclivery of

1. This scetion has no statutory goods) the market price was deler-
counterpart in prior California law, mined at the time the goods should
hiave been delivered or, if no time
for delivery was fixed, at the {ime
of the refusal to deliver the goods,

2. Under subdivision (1) the
market price is determined at the
time the aggrieved party lenrned of
the repudiation. This is different
from the measure of damages pro-
vided in fwo former USA sections.

3. In aclions Tfor anticipatory
brench the courts have applied the

In former Civil Code § 1784(3) (scll-
er's remedy for nonacceplance of
goods) the market price was deler-
mined at the iime the goods should
have been accepted or, if no time
for acceptance was fixed, at the time
of the refusal to accept the goods.
In former Civil Code § 1787(3)

general measure of damage formu-
Ia of Civil Code § 3300 which pro-
vides for revovery of an amount
which will compensale for all detri-
ment proximately caused by the
breach or which would be ordinarily
likely to resull from the breach.
Vitngraph, Ine, v, Liberty Theatres
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Ch. 7

Co., 197 Cal. 242 Pac. T09
{1925),
4. Subdivisions ¢2) and (3) are

new to California statutory law.

694,

Uniform Commercial Code Comment

Prior Uniform Statutery Provision:

None.

Purposes: To climinate the most
obvious difficulties arising in contee-
tion with the determination of mar-
ket price, when that is stipulated as
a meastre of damagea by some pro-
vision of thiz Article. Where the
appropriate market price is not read-
ily available the court ix here grant-
od reasonable leeway in receiving
ovidence of prices current in ather
comparable markets or at ather times
comparable to the one in question.
In accordance with the general prin-
cipte of this Article against surprise,
however, a party intending to offer
ovidence of such a substitute price

Cross References

t, seo Civit Code § 3300
see § 2703,

AMaeasure of damages for beeach of contrae

Notegeerptanee or repudintion, dinnanges for,

Non-delivery or repudintion by weller, dumuges for, see § 2713,
Law Review Cemmentaries

temedies of a buyer for breach of contract under thie Uniform Commercia Code, 30

NLD.L.Rev. 223 (July 1954).

Notes of Declslons

Library references
Qalen COR4(Y), 418{2),
C.I.8 Rakes §4 484, MG

§ 2724.

SALES

Cparty.

Admissibility of Market Quotations.
prevailing price or value of any goods regularly bought and sold in
any established commodity market is in issue, reports in official publi-
cations or trade journals or in newspapers or periodicals of general

691

§ 2724

Changes from U.C.C, (1962 Official
Text)
5. This is =ection 2-723 of the
Official Text without change.

muat give suitable notice to the other

This section is not intended to ex-
clude the use of any other reason-
able method of determining market
price or of measuring damages if
the circumstancea of the case make
this necessary.

Dafinitional Crosa References:
“Action”. Section 1—201

wApprieved party™. Section 11—
201,

“Goods”. Section 2—103.

“Nolifies”. Section 1—201.

“party”. Section 1—20L

“Reasonable time". Section 1—-
204.

#Usage of trade”. Section 1—205.

j. Decisions in other states

For future judicial constructions of the
TUniform Commercial Coda by the courts
of othier mbopting stutes, sco Notes of De-
visions under seetion 2—T23 Uniform Laws
Annotated—CUniform Commereinl Code,

Whenever the

FCA MJN 239




§ 2724

circulation published as the reports of such market shall be admis-
sible in evidence, The circumstances of the preparation of such a re-
port may be shown to affcet its weight but not its adimissibility,
(Stats. 1963, c. 819, § 2724))

COMMERCIAL CODE

Div, 2

California Code Comment

By Jolkn A. Bokn and Charles J. Williams

Prior California Law

1. This section has no statutory
counterpart in the USA,

The section modifies California
statutory law by extending the cov-
erage of the Uniform Business Rec-
ords as Evidence Act (Code of Civil
Procedure §§ 1953c to 1953h)Y by
making “reports in official publica-
tions or trade journals or in news-
papers ., . . " admissible asevi-

dence. Under the Uniform Business
Records as Evidence Act these re-
poris were admissible only if they
were made in the regular course of
business.  (Cede of Civil Procedure
§ 10531)

Changes from U.C.C, (1962 Oficial
Text)

2. This is seclion 2-724 of the
Oflicial Text without change.

Uniform Commercial Code Comment

Prior Uniform Statutory Provision:
None,

Purposes: To make market quota-
tions admissible in cevidence while
providing for a challenge of the ma-
{erial by showing the elrcumsiances
of itls preparation.

No explicit provision as to the
weight to be given to marke! guotu-
tions is contained in this section, but
such quotations, in the absence of
compelling challenge, offer an nde-
quate basis for a verdict.

Muarkel quointions are made nd-
nmisxible when the price or vilue of
goods traded “in any  established
market” iz in issue. The reazon of
the section does not require thut the
miarket be closely organized in the
manner of o produce exchanpe. It is

sullicient if {ransactions in the com-
modity are frequent and open ehiotirrh
to make a market established by
usage in which one price ean be ox-
pected to affect another and in which
an informed report of the range and
trend of prices can be assumed (o be
reasonably accurate.

This seclion dors nol in any way
intend to limit or neguie the appli-
cation of similar rules of admissi-
bilify to other material, whether by
actien of the courts or by stulute.
The purposc of the present section is
lo assure a minimum of mercantile
udministration in this important sit-
uation and not to limit any liberal-
izing trend in modern faw.

Pefinitionsl Cross Reference:
“Goots”, Section 2—105.

Cross References

Uniforns business records as evidenoe aet, gee UCode of Civil Vroredire 10000 ot seq.
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COMMERCIAL CODE

§ 2109, Action for the Prke-

Law Retlew Commenlarks
Bank ceedst plans: Innovalions n consumnel finsscing.
(1968) | Loyols LRev. {Calif.) 49.

Notea of Decledosas
Aceederntioa 93

§. in genersd

Where & conlrect 1o deliver property and rendef senioe
has been performed and purchaset fuls to comply with
terms of vonirsct, the contrect price n the memure of
damaeges. a8 1t accurately sepracnts exteal of vendor's losk
US industnes, Inc. v. Edmond ). Vadnain, Genersd Con-
tractor (1969) 76 Cal Rpar. 4. 270 CA X 520.

3. Abilhy to perform

Under provison of this section, that slthough propenty in
gonds have not paved, if they cannot readily be resold for
reawashle prce, seller may niler 10 defiver goods to buyer,
and, of buyes refusm 10 revenne them, may notify buyer that
gonds (hereafter are held by wller as hastee for buyer and
thereafier selles may lrest goods as buyes™s and may man-
tan astion for prwe, weller modd not caly oriablish tendet o
waiver thereof but aho ability ta perform  Walnul Creek
Pipe Dantrbutors, Ing v, Gate Rubber Co Sala Divivion
(1964) 39 Cat Rpte. 07, 228 CA M 810

7, Coaditiona precedesd

Wheee manufaturer cancelled dntnbutorhip ¢ontract
with wholealer purusnt o s exproed ferme any cove
aant an pant of manufecturer to repurchise goods in posct

§ 2110. Seller's Incldental Damages

{aw Review Commentaries .
Econwmic analysis of the fost-volume teiail wller. (1984)
57 Sa Cal LR. J0).

§ 2711
Hote 4

sion of wholeaaler st time of cancellation would have re-
quired an offer to reselt before becoming ¢nforveable. Wal-
nut Creek Pipe Distributon, Inc. v, Osles Rubber Co. Sl
Division (1964) 39 CalRpir. 767, 228 C.A.2d £I0.

9, Netlw

Whalessler swho contended that manulacturer was obliged
10 pocept retumn of merchandine wid by manufetturer to
wholesaler under disinbutorthip contrect upon manufectur-
er's canceliation of contract end to teimbare wholcaker
=t not enlitled to maintain stion for poce of goods an
hasis that 11 held merchandise as baber for manufecturer
where it wet hot thown thal whokeuler notified manuleciur-
e that merchandise was held under bailment.  Walnut
Creek Pipe Diunbutort, Inc. v. QOates Rubber Co. Ssks
Divion (1964) 39 Cal. Rptr. 767, 224 C.A.24 K10,

$.5, Acceleratlon

Commercial Code changed law on accekeration, and <
ceptance of goody without payment does, under the Code,
ailow selicr 10 1ue al once not only for past due paymenls
but for pnee of sll goods then dehivered and Bocepied.
Gantry Comst. Co., Inc. v. Amencan Pipe & Const. Co.
(1975) 122 Cal.Rpte. 834, 49 C.A M it6.

In action againy eller for slander, wherein evidence
made isue of (st for jury whether wller had accekerated
entire balance by reawpn of default and whether wum of
§247 634 was then due as stated by scller to third party, sl
court erred in instructing. withaut reference to Fequirement
of wasonable naufication, that seller by accepting late pay-
ments teinsiates conteact unkess it notified buyer that con:
1ract has been cancelled, and instruction was alio objection-
shle for fature 1o gude Jury as lo application of ductrine of
waiver. 14

Sclier’s damages: Sales Act and Code raults compared.
Robert J. Harris (1965) 18 Stan LR &b,

§ 2711, Ruyer's Remedies in General; Buyer's Security Interest in Rejected Goods

1aw Review Comeaniaria ‘

Advance payments in conlracts for wle of manufectured
gouds. Rihard E. Spaidet (§964) 2 CLR 1L

Anticipstory repudistion Damages in caves of prospec-
tive nonperformance.  Thomas H Jechron (1978} 31 Stan
LR 6%

Bank credil plans: Ennavations in consumer financing.
(1968 | Loyola LRev. (CalE) 49.

Buyer's right to monetary damages. Qcorge L Wallech,
14 UCC L) 236 {1982).

Conteact performance  Anhur | Rosett (U
LA Law Rev. 1043

“Cooling-off* ptnod 1 door-lo-doot wles  Byron D
Sher (1968) 18 U.C.L A, Law Rev. 217

Ascterlske * * * Indicete deletions by sgmendmant

63

Damages for kst profiin. Robert 1. Dune (975} 9
USF.LR. 415

Remedy provisions of thin Anile. Lawrence R. Small.
(Spring $969) 4 Gonzags L.Rev. 176.

Revocations of scceptance of non-conforming goods. Sell-
er's defenses  Fredenck S Lutg, 1) UCC L. MB (1951}

Notes of Decleboes

4 Payments end depoalty

Where a comumer hai unknowingly purchased & oew
motot vehicle srhich cannat be cegistered because of fulure
to comply with the Yehicle Code and tegulations, this
wetion allows the consumer 1o cancel the conlrect end
recover money paid.  Ops.Auty.Qen, 1973-7T4 AL 14016
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COMMERCIAL CODE

§ 2712. “Cover™; Buyer's Procurement of Bubstitute Goods

Lan Revien Commenlerits

A hitk esssy in perua) defense of the contreci-markes
differentisl 8% & remedy for buyen  David W. Carroll
{19:4) 47 So CalLR. 641
) Anticipatony repudintion Damages in edse of pronprys
tive nonperformance.  Thomas H. Juckyon (F97R) 1 Stan
LR &9

Damages for lost profis - Robert 1. Dunn {1975 ¢
USF.LRev 413,

Remed) pfo\*ilior;l of this Anicle. Lawrenoe R, Small
4 Gonnaps LR 176

Responsive mode] of contrect haw.  Melvin Aron Eisen-
berg (1984) 36 San LR 1107

Revocations of ecceptance of non-conforming good: Selt-
er's defenses  Frederxh § Lute, 13 UCT L3 ME (1521)

Unity in Itorl, coniseci, and propeny. The model of
preceution.  Robers Cooter {1985} JACLER L
§ 2713, Buyer's Damages for Non-Delivery or

Lav Heview Commealasia .
A lithle @aay In partial defenst of the contreci-market

differential 3 » remedy for buyen. David W, Carroll -

{190} 57 So Cal LR 847,

Antopatory repodation Damages in case of prospec-
tive nonperformance  Thomas H Jechson (1978) 3] Suan
LR 69 .

Damages for Sost profis  Robert L. Dunn (1975) 9
USF.L.Rev 403 '

Revponasce model of contract Iow  BMebun Aron Finen:
borp {1904 36 Sl K107

Revocatons of accepiance of non-conforming goods Scli
er's defenses  Freeewh 6. Lutz, 13 UCC L. 348 (198))

Notes of Decivions

& Dilensns

Where ameaded ¢oomvcomplaant of defendant siated
eamr of pchion ppainst proav-defendant for rescoaen of
spteements for alieped wale of prew. and Howes alkcgred that
agency relanonship ennted belween plantilT and chns-de
fendant, and krsmet to complaint (o FECOVED IND0EY aliey
edly due on Wave cuntract cowering press Wi eucntiath
aame b amended eroas-complunt of defendant, pnswer Bial-
¢ vali) defene Amacuep Indus Leaung Co v, Roben C
;’;un] Auociales, Ing (19637 47 Cal Rptt 294,201 CA2d

0, e Beight tad mffichen

Evidenct sustained slicrnative award of $15,000 for own.
e’y failure 10 debivrs bar equipment and fiatores to plasntifl
whi had submitted through third pany s bid whick bad
been accepied and who testified as fo value of such equip
menl Oereda v, Soulbeasiern Cahfornin Ast'n of Seventh
Day Adventishs (1970} 9 Cel Rptr. 113, 14 CAM 205.

11. Demsgeo—{s guatre!
Where tuit i briuwen 8 ronperforming seller and wn
mmwmmmqm&mdmewm

Notes of Decisiom

1. In gesers!

Concept of cover enahice buyer 1o make reasonable subnti-
tute purchas and to Froomer conts thereof rather than
diffcrence between markel value and conteacl price and, a1
same e, profects schier from consiquentist damages whch
could have been matipated by purchase of subntitute goody
Geruin v Southeastern Cabfornie Aw'n of Seventh Dy
Adventists (1970) 92 CalRpte 111, 14 C.A0 200

3. Damagis

Where seller of taisins neceswarily knew, because of apph
cable frderal marketing pestrictions, that buyer had ok
contreet, buyer did ned show that it would ever become
lisbk in damages to buyer on the forward contracl. end
pelier was pot thown 10 have ucled in bad faith, damsge
awacd 1o buyer, who did nol cover, for selier’s nondehivery
could be limited to sciual economic boss, the smount it
capected 1o make on the complele transaclion, &s opposed 1o
much greatce markei<ontract difTerentinl  Allied Cannens
& Packen. Inc v, Victor Packing Co (App. 1 Dist 1984)
309 ColRpte 60, 162 C.A.3d 905

Repudiation

goods themutives snd the coits of repair of such damage of
% Joss of profits that the deal had been eapecied to yield to
the buyer, B is semible to limit the buyers rights to those
provided by the Uniform Commercial Code, o treat such a
breach as mn peerdent i to confuse disappointment with
duaster § M Wiban & Co.v. Smith Intern., Inc {CA
19785 387 F.2d 130}

Even though exporier bad contrect 1o sl raistny in
foregn matket which were to be delivered by domnitk
packer, exporict wav a “buyer” miher than & “broket”
withio meamng of § 2401, henee, exporter’s damages B
inf ul of packer’s nondelinen of the easiny were 1o be
computed 1n accordanse with buyer's remedics prisasiohs of
§ 2713 Allked Cannens & Pachen, Inc v Victor Peching
Co (App Y Dot 1904 109 Cal Kpit 0, 16 CA M 504

Where selisr of rapns novoaniy know, bevaus of appk:
cabls feders® marketing resttntians. that buyee had b reval
contract buyes dub hot thow that o would ever bevame
labd gn damage to buyesr on the foreasd eontrs . and
sclket s B0l dhown b have scled in bad fath, damags
award 1o buyer, who did pol cner, for seHers nondchvery 3
could Bt bmitrd 1o ectual econpmn boss, the smount )]
gapecied 10 male on the compleic Inniaction, s opposed e (D
much grester parhel-contradt diflerentnl  Alited Cannen LLI
& Pacten. Ino v, ¥ictor Pacling Co (App 1 Dnn 1964 —
W Cal Rptr 60, 162 C A M %08 -
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i, o Difftreece bytween coatrect ead arket prk::“
Ponubility of “dussuiroan’ fain damage 1o raisin crop it 0% g

Shearly forrceable 1o experienced sellen of raluns. end th: 5o g

sellers were properly beld duhle for damages canmed buyer &

by thet breat of contiact bawd en eatraotdinarily hagt

proe of tasims whi b was coused by ra:n damage, alihougt

prx of runs rou, buyer's damages for cout of cover end

sl profiis on proApective reale were gaturs), foresceable,

gnd neviteble reauhl of eitien’ fallure to dchivet pecordiag to

contract $un Bid Renin Orowen of Californa v. Yicior

Feching Co {App 3 Dut 198)) 194 Cal Rpir 612, 148
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COMMERCIAL CODE

2714

ote 43

§ 2714, Buyer's Damages for Breach in Regard to Accepted Goods

Croza References
Consurver werrenties, ¢ Civil Code § 1790 o wq.

Lav Review Cosaraenterke

Bank credil plans: Innovahions in consumer financing.
(1968) 1 Loyoln L-Rev. (Calif} 49.

Choice of Isw in products lsbility. Qunther Kuhne
(191 O CLR. ).

Finst fine of defense w1 marranty duts  Falure to give
notice of breach, Barkiey Clark, 15 UCC L.J 103 (1982).

Mecchant of section 2-314: Who aeeds him?  ingrd
Michelien Hillinger (1983) 34 Hast LS. 141,

Revocations of scoepiance of non<onforming goods: Scil-
er's defenies.  Fredenck $. Luta, 1) UCC LJ. 348 (1981).

Sctler's breach of warranty to repair of replace defective
goodv R Berul Petenon (1978) €) Com.L J. 34).

Sclier's warranty lubdity, Oln W. Jones (1978) & Pep-
perdine L.Rev, 83

Notes of Dachioas

Caveat cmptor 43

). Eledlion of remedles

Truck purchaser, wing manufucturer for conwequentis}
damages as ¢cault of breach of wacranty, way nol vompxlled
1o elect remedies of racnaon of damager.  Secly v. White
Motor Cu. {1963) 43 Cal Rptr. 17, WIPM S GIAC L

15, Defenses

Where amended crous-complsint of defendanl slated &
cause of acion against cross-defendant for sewiion of
agreements for stleged sale of press, and it was alleged that
agency relationthip ¢usted betneea plaintifM and cros-de-
fendant, snd mnswer {0 complaint (o recover moncy alleg-
edly due on lease contract covenng pioas wid ewsentially
swme us amended cross-complsing of defendanl, engwrer slat-
od vahid defense.  Amecorp Indus Leasing Co. v. Robert C.
Young Associstes, Inc. (1363) 47 Cd Rptr. %4, 1)1 C.AM
T4,

16, Evidence—Admimlibility

Dhsclaimer of conicquential damsges ihat was included in
manulaciurer's standard warranty, which was not included
in contrect which buyer signed but which was on the severse
side of purchase ofder, a wparate document not shown to
have been signed by the buyer or delivered 1o him at any
lime, was not binding on ibe buyer and could not be
invoked to prevent the buyer from intcoducing evidence &
to his comequentis] damages.  Dorman v. Internatinnal
Harveser Co. (1973} 120 CalRpir. 316, 46 C.AM 1L

17, == Welpht e2d tufficlency

Evidence wupporied court’s finding that $2,300 was rea-
sonable for cepair costs in addition to inutallation coste
rerulling from defect in platic pipes wid by defendant
manufecturer. Smith ¥ Gates Rubber Co. Ssley Division
(1943) 47 Cai Rpie 307, 237 CA M T6b.

1. Dumagee—Ia goesrel

A contrectual exclusion of habdity for consequential dam-
e will not always survive o fulure of 5 limited repair
remedy to serve its essential purpose, each case must dand
on it own fece. 5. M. Wilwon & Co. v. Smith Intern., Ine.
{C.A.1978) 387 F 1d 136} .

Where two Large electne moton were wpecifically daigned
by menufacturer to be integral part of purchaser’s automat-
«d cement plant, purchaser relied on manufeciurer to supply
machines thet would vperste dependably for expected
2-yeur hfe and purchaser could ot reasonsbly have discov-
ered insulation defect uatl moton failed appeoximaiely 3%
years after the fir testing. purchascr’s formal wntlen notice
of breech of wartenly wms limely where 2t was werved
approzimately & months afler electrical windings in miof
faited Drcause of inwlaton detenotation Jue {0 temperalure
rse in eacews of insulation protection provided and afler
snstaflation of forced scntilation system did not cure prob-
Jem: action was limely where commenced approximately 1)
months afler nouce. Kauser Cement & Gyprum Corp. v,
Aflis-Chalmen Mfg. Co (1973) Jit CalRpte. 00 )
C.A 3 948,

3N, === Breech of warrialy

Electric motor manufacturer’s admitted hreach of expres
warranly to repair motors of they proved defective sithin
onc year from date of il operation or I8 months from
date of shipment, whichever occurred fint, did not abiolve
manufacturer of alt future responsibilaty; in fmiling to prop-
etly diagnuse cause of higher than eapecied temperature rise
and to effect the proper repairs the manufactuzer incurred
legal liabality for the naturtl conwquences of 1ty breech of
warranty to repair. Kawer Cement & Gypum Corp v
Alln-Chalmen Mfp. Co (1973) 11} Cal.Rpir 210, 35
C.A M 048

Allegation that pluanfT brg game hunler incurred sub-
stantial capense in reliance on defendant rifle manuflzcivrer’s
warranty thay rifke purchased by plantiT was suitable for
big game hunting in forsign country and that defendant
manufecturer kntw that plunuf jntended 1o and would
incur uch expeniea tn reliance on cApress wirranly wad
sulficienl, for purpose of stating eause of action, to eiabluh
fsct that plunnfl hed been damaged.  Thomas v. Olin
Mathicon Chemical Cocp {(1387) 6} Cal.Rpir. 454, 233
C.A.2d B06.

1), == Difference i valos

A buyer, upon fulure of the limiled tepair remedy o
serve ity easentitd putpose, iv entitied to recover the differ-
ence belween the vilue of what he thouid have received and
the valuc of what he goi. 5. M. Wilion & Co. v. Smith
Intemn., Ine. (C.A.1978) 587 F.2d 1)6).

4, Caveal emplor

Sclier's argument that pnnciple of caveal emplor should
apply 1o prevent buyer of stolen handgun from recovering
damages for the purchase pnce of the gun wus rejecied De
s Hoya v. Sim's Gun Shop (1978) 146 Cul.Rpir. 8, 80
C.A.3d Supp. 6.

Asterlske © * ° Indlcale datetions by emendment
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§ 2715, Buyer's Incidentan! and Conscguential Dameges

Law Review Commenteries

A Intle exsay in parnet defense of the contract-marke:
dillceentinl ax n remedy for buyers  David W. Carroll
(19841 37 So Col ]l Rev. b47

Damapes for fost profits
LS F.L Rey 415

Farst hine of defense in watranty svits  Failure to give
notice of bresch  Barkley Clark, 15 UCC L. 105 (1982}

Rotets L Dunn (3978 9

Lost profis 1n the code  Duyer's dilemmas Richard
Schira (1979) 32 Sa CalL.R. 1727,
Mast contracts. Lawful fraud in Calfornia W David

Stawson (1974) 48 Sa.CstLR. L
Merchent of section 2-)14. Wha aeeds him?  dogrid
Michelsen Hillinger (19831 M Hast L) 47, )
Products lubilny. Reemery of econamic loss  {1997) 1}
CWwWLR 291
. Proposl 1o eliminate damage 2w ards for lows of buunes
profis  Morms G. Shanker (1950} B3 L) R}
Revocations of accepiance of non-conforming goods: Selb
er's defenses  Frederich 5 Luts, 13 UCC L1 ME (1981)
Scller's warranty Yiabibiy. Ohn W. Jones (1978) & Pep-
perdine L Rex, 85
Unity in torl. conlnct, and propeny T model of
precautton  Roberi Cooter {1925} 12 CLR L

Notes of Decisions

In gentral %
Attoreeys fen 22
Foresetable damages 13
Lots of profin 83
Mitigation 3.}

Vi, 18 geeersl

Where penphersh who bk sat sdir bevause of weller’s non
performan.e, haid beer ordered belore arller maile i bkt
schon] distrn 1 was mat proper 1o hase awand of ¢onse
guentt damagprs o hinee on huyee's Treliance™ oo selles’s
fepresentanion, hut suk pw ard war hontthelos correa
where dutncty pobee invnng bids stated that achoul di
et had ordered the penpherah thus givang selier reason 1o
know such fact  Huenbmpion Beach Unior High S hont
Dust v, Continenial Informston Systems Corp (C A 19RN
621 F.3d )3}

Whese contract for sale of tunnel boning mechine i
carclully negotisted contras between parhins of selatnely
equal bargaiming power which eapressly excluded any hatabs
ty for conequential dasuges and where buyer stipulated

Exclusan of incidental and consequential damage b 8
contract provivon separale and distinct from limation of
remedy 10 repair and musl Fooone separsie consideratinn
uhder Cabifornis taw in contract action  OfTice Supph Co,
th. v BaucFour (DC Wis 19823 538 FSupp 7%

4 Eaptnees

Allcpation that plaintiff big gamc huntet trcurred sub-
siantint expense in relinnce on defendant rile manysctares’s
warranty that rillc purchased by plaintill was saiteble for
tay game hunting in foreign country and thal defendant
manulaciurer knew that plaintifl intended to and would
iscur such eapenses in reliance on gapress wamanty B
afficient, for purpose of siating cause of Bction, to aiablish
fzct (hal plaintifi had been damayed Thomss v. (Am
Msthieson Chemical Corp (1987) 61 CalRpir 454, 233
CA.2d B0

Evidence supporied coun’s finding that 52,300 wat res-
sopable for repair costs in eddition to inatallstion eosts
reulung from defect in plastic pipes sold by defendant
manuiecturer.  Smith v, Gates Rubber Co Sales Davision
(1963} 47 Cal Rpir. 307, 237 CA 2d Teb

$3. Lo of profis
Whete seller of raizine necessarily knew, because of apple
cable federal marketing restrictions, that buyer bad & tesale
contract, buyer did not show that it would ever become’
kable In damages lo buyer on the forward contradt. end;
weller was no! shown to have ecied in bad farth. dama
anard 1o buyer, who did not corver, for wher's Mlnr@
could be hmited to actual economic boss, the gmount il
expecied to make on the compkic transaction, B opposed o
much gresier markel-conirmct differentin!  Alised Cannan)
& Packen, Inc v. ¥ictor Paching Co (App 1 Dwt 1930
39 Cal Rptr 60, 162 C A ) 908 S
In order 1o recorer for ke of pronpestive profin mu!l:g
o

1917

frone scllers fasluge 10 perform spreement 1o sell bar fistur
and equipment, scHer must bave had knowmbodge
purchaser’s parucular need wt time agreement Bas enlee
inte: and knowledpe on part of sl a1 ime of breath way
imullicient Cierwin v Southeaston. Calinrni: Aw'n |of
Seventh Day Adventnds (1970 92 Cat Rpu HEL 14 CA i
paddl

15, Mingsiten =
Chicken fred buyer's alkeped fadure sdequatehy te mm;l&_t
convequentiat damapes gl pot bar pevoreny of B! conwv]
quentnt damages but barred recovety only of avoudabl
poruan of damapes  Camalion Co v CHivet Egp Ramch
(App 1 D 19k8) 229 Cal Rpe P{3] L
Chichen fred selicr mhich alicgedly breached sarmaniin
had burden of prosing insdequacy of chiehen feed bz
efTors to miligate consequeninl damage pocOrchng 10955,
section, tven though burden of proving exient of (e g

VE

that be auffcred po damages other than conkquentu! dam
ages and seller had srtempted 1o separ the defectne ma-
chine but was unable o do o, citcumtances e POl

curred by way of consrquenin! damagph rernarned ‘.‘I:
tuyrt  Carmation Co v Ohvet Egy Ranch (App 1 Dy
JORE) 229 Cal Rptr 261 >

ennuph 16 pequere that the weller atmark knaes the buyes
plainly spread to bear and, undrr the crvumstances the
farlure of the hmited repanr remedy 1o sefse 1 ouential
purpose did poi requite that recovery of conwquential dam:
eges be permitted 5 M Wibon & Co v Smnbk Intern .
Inc. {C.A 1970) 387 F34 1363

A contreciual eacluson of hability for contequential dam-
agos will sot alweyr wnive s falure of » himited repais
peined) 10 geTve il ezsential purpoes, each tase @UN sland
on iy own fecs 14

In ondes to Fevover tansequentnt damage othet thar
thime mhich coulid pot hive beer pumded by eover o
edherune. buyer must have madc guod fath anemp! 1o
sitigate his Joaren by cover  Geren v Boutheastern Cali-
fornin Ar'n of Seventh Day Adventnts {1970) 92 O Rpus
Hi 1 C.A MM

8. Specls) damages
Even though busines may be pre, joss of prospecine
profits from seller's failure to perform contrest of 1k sy

" Underling Indicales chanpee or sdditions by emandment
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be recovered if evidence shows mith ressonable cerisinty
both their oecutrence and eatenl thereol.  Gerenn v, South-
castern Californis Asw'n of Seventh Day Adsentists (1970}
91 CalRpte. 111, 14 CAM .

1, Attoresy few .

fnnocent buyee of handgun that tumed oul 1o have been
stolen coutd recovet from the seller a3 damages an amount
representing sllomey feen the buyer incureed 1n defending
himscll againat criminal charges arising out of paucion of
the siolen property. De la Hoya v. $tim's Gun Shop
(1978} 146 Cat Rpte 68, 20 CA.M Supp 6

13, Foresstable damaged

Possibility of “disastrows™ rain damage 10 faiun crop wel
clearly foresceable to expenenced witers of ruuns, and thua
seliers were properly held hable for damages cauved buyer
by their breach of conirect based on earreordinanly high
price of raivins which wes cauwed by rain damage: although
price of raising foae, buyer's damages for oot of cover and

- §2717
§Nolc k]

bl profits on prmpeciive foake were natural, foresceable,
and inesitable result of wllen” falure to delinves sccarding 1o
contrect, Sun Maid Rasun Growers of California v. Yictof
Pecking Co. {App. $ Dunt. 1981 194 Cal Rptr 6i% 148
C.A.J 100 .

Panicularly in view of fact thal it wes & gun that wat
involved, partic to wle of gun could reasonably have
contemplated a1 the ume of the wle that ff the buyer’s
posvernon of it was questioned, and the gun turned out to be
sioken, 1he buyer would be subject to sreedt for feceiving
stolen propenty; therefore, rule penaimng lo damsges for
hreach of contract purwant 1o which anly such damages are
secoversble a3 may renonsbly be wpposed 10 have been
forosceable by the partecs o the contract dl not preclude
buyer of wolen gun from recovenng from sclier damages
reprosenting stiorney feca the buyer incurted 11 catricaling
himsell from charge that he reccived stolen property. De
La Hoya v. Stim's Gun Shop (1918) 146 Cal Rptr 68, B0
C A M Supp. 6.

§ 2716. Buyer's Right to Specific Performance or Replevin

Law Review Commentaricd

A Hite auy in parfial defense of the contract-market
dilferential ay a remedy for buyers. Davd W Carnall
{1944} 37 So Cal L Rev. IR

Profit recavery 1n auumput, Ihe fort-feasor’s profits
Graham Douthwaite (1908) 19 Hast L1 1074,

Remadies of the “linancing™ buyer Rahard E Sperdel
(1964) 52 CL.R 281, IM.

Respunsive model of contract law. Meivin Aron Enen:
berg (1984} 36 San L R Hi0L

Nota of Declaloas
1. s gemeral

In acuoa by buyer against selier for breach of contract fo¢
sale of toner and Jeveloper, heanng was requized 1o Jeler:
mine whether goods mere unige of othet proper circum:
siances existed to warmant granting specific performance of
contract under this section.  Copylease Corp. of America ¥.
Mcmores Carp. (D.C.N.Y.1976) 408 F Supp 738

Where prosisions in contrest for purchase of business was
subject Lo alicmative interpretations that there was mercly
#n agreement lo seck an agreement in future of that there
was 8 binding contract, court in specific performance action
vhould have taken evidence of circumatances and condinions
surrounding (ormation of agreemeot Lo indicate which sler-
native meaning, il any, pariied intended  J M R, Tne v
Hedderly (1968) 67 Cal.Rpir, 742, 261 C.ALd 144,

§ 2717. Deduction of Demages From the Price

Law Rerltw Commentarie
First hine of defense 1n warranty suits: Faldure to give
notice of breach. Barkley Clark, 13 UCC L.J. 108 (1982).
Revocations of scceptance of non-canforming goods: Scll-
er's defenses.  Fredenck 8. Luiz, 13 UCC LJ. M8 (i980).

Notes of Declloas

3. Deductions of offuets
Since at time of bresch the amount owed on note givea
for puschase price of hehcopter. which wax completely

“Conveninn™ it an itentionsl crercine of domimion ovef
chattel so as ta intcrfere wuh nght of anather to control
chatte!  Giacomelow v Bank of Amenca Nat Trnt & Sav.
As'n (1983) 46 Cat Rpir. a1}, NTCAMN.

“Comservon” 1 any 3¢t of deminion wrenglolly everted
wver another’s penonal property i Jdenal of ar incensistent
with his pights thereto, Nulana . Cuy and Coonty of San
Francico {19653 43 Cal Rpis 2L ACA 45

2. Remediea available

Under Califormia [aw, huyet 1 entitled Lo spevific per
formance of ale contract where goods cannot he vinered of
teplaced  Kaiscr Trading Co. v Assoctated Mctal & Miner-
als Corp. (D.C.1970) 321 F Supp. 923, appeat dismised H43
F.1d \}&4.

9. Relisf awarded

Dy erdenng speaific performance, tnal count 1mplicdly
fuund that after reasonable elont plantilT w hone bid for bar
fiatores and equipment had been sceepted by owner who did
not perform was either unable 1o effevt cover of cirvum-
stances reasonably indicated that such effort would be unre-
warding, and substantat evideace swpponed such finding
Gerwin v Southern Californis Aw'n of Saenth Day Adven-
tists {1970) 91 Cal. Rptr. 118, 1 CAM N

Defendant's dJetention of propenly which planufl aas
entitled (o fevover, sfler demand for s retum, made delen-
tion wrongful and entitled plunuff 1o such Jamages &4 he
could prove becauw of weongful detention.  Story v. Gale-
way Chevroter Co {19a3) 47 Cat Rplr. 107, 237 C.A 20 205

deatroyed in fire and which was found 1o be & delective
product, was Tess than the damages wstained by buyer, the
buyer acted reasonably in reflusing to make payments on the
not¢ pending 3 judiciab determination. and seller wad not
entitled to interest on Lhe balance afler date of destruction
Hughes Tool Co. v. My HinAcht Seed Co. (1980) 169
Cal Rpir. 160, 112 CA M 194,

Asterleks © ¢ * Indicate detetlone by smendment
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As'sel_nbly Bill No. 3560

CHAPTER 385

An act to add Sectlon 1794 to, and to repeal Sectrons 1794 and _':

1794.2 of, the Civil Code relatmg to warranhes

[Approved by Governor ]uly 4, 1982, Flled with
Secretary of State ]uly 4, 1982.1

LEGISLATIVE COUNSELS DIGEST
AB 3560, Tanner. Warrantles

Existing provisions of the Song-Beverly Consumer Warranty Act B :
- specify remedies for a w:llful breach of consumer ‘warranties = .0
including a right to recover 3 times actual damages plus attorney CR

fees.

This bill would provide that a buyer of consumer goods shall have Sl
specified remedies for a failure to comply with warranty or related =~ -
obllgatlons ‘including ‘damages measured in. accordance . with
provisions of the Commercial Code, plus attorney’s: fees, and dn e
certain cases if the failure to comply was willful, in addition to actual ST
damages a penalty not to exceed 9 times actual damages TR e,

The people of the State of Cabforma do enact as fo]]ows

SECTION 1. Sectlon 1794 of the Civil Code is repealed
SEC. 2. Section 1794 is added to the Civil Code, to read:

1794.  (a) Any buyer of consumer goods who is damaged by a ;
failure to comply with any. obhgatzon under this chapter or underan = o
implied or express warranty or service contract may brmg an action : o S

for the recovery of damages and other legal and equitable relief.

(b} The measure of the buyer’s damages in an action under thrs"

section shall be as follows: -

(1) Where the buyer has r;ghtfully rejected or justifiably revoked S
acceptance of the goods or has exercised any right to cancel the sale, - o
Sections 2711, 2712, and 2713 of the Commercial Code shall apply. .7 0

(2) Where the buyer has accepted the goods, Sections 2714 and = -
2715 of the Commercial Code shall apply, and the measure of . :
damages shall 1nclude the cost of repairs necessary to make the goods_ S

conform.

(¢) Ifthe buyer estabhshes that the failure to comply was wrliful SR
the judgment may include, in addition to the amounts recovered - -
under subdivision '(a}, a civil penalty which shall not exceed two. . ..
times the amount of actual damages. This subdivision shall not apply - -
in any class action under Section 382 of the Code of Civil Procedure
or under Section 1781, or with respect to a claim based sole}y ona

breach of an implied warranty

(d) If the buyer prevails in an action under this section, the buyer B
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Ch. 385 —2

may be allowed by the court to recover as part of the judgment a sum

equal to the aggregate amount of costs and expenses, including
attorney’s fees based on -actual time expended, determined by the.
court to have been reasonably incurred by the buyer in connection

with the commencement and prosecution of such action, unless the -_
court in its discretion determines.that such an award of attorney’s -
fees would be inappropriate.:- . R T A

SEC. 3. Section 1794.2 of the Civil Code is repealed..
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CALIFORNIA LEGISLATUI{E:—IQBI—SQ REGULAR SESSION

ASSEMBLY BILL No. 3560

Introduced by Assemblywoman Tanner

March 15, 1982

An act to add Section 1794 to, and to repeal Sections 1794
and 1794.2 of, the Civil Code, relating to warranties.

LEGISLATIVE COUNSEL’S DIGEST

AB 3560, as introduced, Tanner. Warranties.
Existing provisions of the Song-Beverly Consumer

Warranty Act specify remedies for a willful breach of

consumer warranties including a right to recover 3 times
actual damages plus attorney’s fees.

This bill would provide that a buyer of consumer goods shall
have specified remedies for a failure to comply with warranty
or related obligations, including damages measured in
accordance with provisions of the Commercial Code, plus
attorney’s fees, and in certain cases if the failure to comply
was willful, in addition to actual damages a penalty not to
exceed 2 times actual damages.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

1 SECTION 1. Section 1794 of the Civil Code is
2 repealed,

3  HON: Any buyer of consumer goeods injuved by &
4 willfal wioleton of the provisions of this ehapter or a
5 willtal viclation of the impled or express warranty ox
6 service eontraet reay bring en acten for the reeovery of
7 three Himes the amount of actual demages and other logal
8 and equitable relief; and; if the buyer prevails in apy

99 40
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AB 3560 —2—
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aetion bropght uander thiy seeHon: he or she may be
allewed by the court to recover a3 past of the judsment
a sue equal to the eggregete amount of eests aad
e-:epeﬂses Lncluding atborney’s fees based on actual tme

determined by the ecourt fo have been
fe&sembi-y inewred by the p&&m—hﬁ- for or in conneecton
with the comrmencement and proscoution of such setion

SEC. 2. Section 1794 is added to the Civil Code, to
read:

1794. (a) Any buyer of consumer goods who is
damaged by a failure to comply with any obligation
under this chapter or under an implied or express
warranty or service contract may bring an action for the
recovery of damages and other legal and equitable relief.

{b) The measure of the buyer’s damages in an action
under this section shall be as follows:

(1) Where the buyer has rightfully rejected or
justifiably revoked acceptance of the goods or has
exercised any right to cancel the sale, Sections 2711, 2712,
and 2713 of the Commercial Code shall apply.

(2) Where the buyer has accepted the goods, Sections
2714 and 2715 of the Commercial Code shall apply, and
the measure of damages shall include the cost of repairs
necessary to make the goods conform.

(¢} If the buyer establishes that the failure to comply
was wiliful, the judgment may include, in addition to the
amounts recovered under subdivision (a}, a civil penalty
which shall not exceed two times the amount of actual
damages. This subdivision shall not apply in any class
action under Section 382 of the Code of Civil Procedure
or under Section 1781, or with respect to a claim based
solely on a breach of an fmplied warranty.

(d) If the buyer prevails in an acHon under this
section, the buyer may be allowed by the court to recover
as part of the judgment a sum equal to the aggregate
amount of costs and expenses, including attorney’s fees
based on actual time expended, determined by the court
to have been reasonably incurred by the buyer in
connection with the commencement and prosecution of
such action, unless the court in its discretion determines

. '
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that such an award of attormey’s fees would be
inappropriate.

SEC. 3. Section 1794.2 of the Civil Code is repealed.

37948 The provision of SecHon 170Y sutherizing the
reeovery of dhree Hmes the amount of the buyerls sotus!
daraages shall net apply to either of the followings

{af A esuse of acHon comipepced oF meinteined
pursuant to Seeton 388 of the Code of Givil Precedure oz
pursuant to SeeHen 178% of this eede-

b} A judsment based selely om o breseh of the

mphed warranty of merehantabilite: o where present;
them&pheéwaﬂaﬂérefﬁﬁess—
o
% 80
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STATE OF CALIFORMIA—STATE AND CONSUMER __«VICES AGENCY EOMUND G. BROWN JR, Governor

DEPARTRMENT OF

Gy

1020 N SYREET, SACRAMENTO, CALIFORNIA 93814

April 23, 1982

Honorable Sally Tanner

Chairwoman

Assembly Consumer Protection and

Toxic Materials Committee Re: AB 3560
State Capitol, Room 4146

Sacramento, CA 95814

Dear Assemblywoman Tanner:

The Department of Consumer Affairs is sponsoring AB 3560, legislation which
would amend the Song-Beverly Consumer HWarranty Act to provide purchasers of con-
sumer goods with coherent, understandable remedies for violations of California's

warranty laws. AB 3560 is scheduled to be heard in your committee on April 27th

at 1:30 p.m, ™~
3
This bill is essentially a consumer law "housekeeping bill which does not 8
add to existing law any substantive legal obligation that is not already present ©
in consumer warranty statutes. S
o0
The bill's purpose and function is to consolidate and restate in a single
location in the Song-Beverly Act the remedies now available under the Act and the m
federal Magnuson-Moss Consumer Warranty Act, the California Commercial Code, and %
the general contract law of California. The range of available legal remedies is 4
broad, yet because they are spread among many different statutes, they are not )
reasonably accessible. =
_ L
Specifically, AB 3560 would consolidate Sections 1794 and 1794.2 of the Civil E
Code and would enact a new Section 1794 to provide a clear statement of the buyer's L
basic remedies for breach of warranty and violation of the Song-Beverly Act. E
<
a ¥ . . '_J
We believe the effect of fhlg bill will be to foster the voluntary resolu- )
tion of disputes by better deferring the consequences to both parties if a resolu- <
tion is not achieved. It is where the law and its consequences are uncertain —
that real problems are not resolved or that expensive litigation ensues. Y
s“t
The bill would include within the remedy language an explicit right to re- ‘:::
cover actual damages for an ordinary, non-willful breach of warranty, as well as sy

reasonable attorney's fees. These remedies are already conferred by federal law.
Conferring Song-Beverly jurisdiction to resolve disputes without a finding of
willfulness will benefit warrantors as well as consumers. Currently, in order
to proceed, consumers and their attorneys must search for proof of "willfulness,"

focusing less on a constructive approach to dispute resolution than on the motiva-

tions of the parties,

This bill has been carefully developed and will improve our law by promoting
voluntary compliance and voluntary settlement of disputes.
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Honorable Sally Tanner
Page two

Included with this letter is a more comprehensi
Should you wish further information, please contact

322-4292.

ve analysis of AB 3560,
our Legislative Unit at

cc: Members, Assembly Consumer Protection and
Toxic Materials Committee
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SECTION 1. CGChapter 20.5, Division 3, Section 9889.74 of the Business
and Professions Code, as added by Assembly Bill 2057 (Chapter 1280) is
amended as follows:

Section 9889.74

{d) Notify the Department of Motor Vehicles of the fallure of a
manufacturer to honor a decision of a qualified third-party dispute
resolution process to enable the department to take appropriate

enforcement action against the manufacturer or distributor, pursuant

to Section 11705.4 of the Vehicle Code / , or representative, as

defined 1n Section 512 of the Vehicle Gode, pursuant to Sections 11727

or 11902 of the Vehicle Code .

SECTION 2, Chapter 20.5, Division 3, Section 9889.75 of the Business
and Professions Code, as added by Assembly Bill 2057 (Chapter 1280) is
amended as follows:

Section 9889.75

(b) Beginning JWiy 1 May 15, 1988, and on_ or before February

1 of each calendar year thereafter, ‘every ApPIIdddE for A Lidddé

4% # manufacturer as defined d4n Business and Professions Code
Section 9889.70(¢c), MARREAZ LAY BF [ 340040 ALELE LPAESE S o
ALELLIPAESY BrARERS AAd SYEry APPLIEdnE for tHe 1AASWAT dF A 1iddhpg Af
A RARALASENSBEL  WARAFAZEALAY  BrAWARS  ALFELIBMESYL oy ALFELIBAESY
Br AR/ shall AdédpAny Eid ABPLIEAY LA WiER file a

statement of the number of ney motor wehicles sold, 1leased, or

otherwise distributed in this state by or for the gppliddns

manufacturer In fhi¢  #¢A¥#d during the preceding calendar year,

and #HAII BAY 16 Phé PepirLngny of Noter VERIEIAHL for Adei I#ddddds
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$r FEAAMAL SF YHE  Tidénddl A Addiidr ﬁf¢#¢fiﬂéd By PHE New MALsY
Velidid Poardl Bur Agr £é dreddd did dg1iAr (31) for ¢ddh fidter velidld
PRIl T8AREAL #F ALFLribdfdd BY SF féf PHE ABBIIFARE IR FRLE BEAR4
diring fhé prédéding fAIfhdAY JEAf/ wpon notice shall pay to the

New Motor Vehicle Board a fee prescribed by the New Motor Vehicle

Board, but not to exceaed one dollar (51) for each vehicle. THé

EAEAL fAR BRIA BY RACK TLfdviddd FUALL BE Fovddéd ¥8 ERE feAresy dAgT14¢
1A Lhg widAgsY Adgdriped Ih BRELIsR 933P of Lhig VERIZI4 fpdd/

The fee shall be due and payable no later than 30 days after the

New Motor Vehicle Board has gilven notlce to the manufacturer of the

amount due, No more than one dollar ($1) shall be charged, collected

or recelved from any one OY more 11¢ésdddd manufacturer

pursuant to this subdivision with respect to the same motor vehicle.

The total fee paid by each manufacturer shall be rounded to the

nearest dollar iIn the manner described in Section 9559 of the Vehicle

Code.

(c) If the information required by Section 9889.75(b} is not filed

by a manufacturer in the specified time perilod, the manufacturer shall

be assessed a fee based upon the records of the Department of Motor

Vehicles. In such event, the number to be used in assessing the fee

shall be the total number of new registrations of all motor vehicles

sold, leased or otherwise distributed by or for the manufacturer.

(d) The fee is deldinguent if the fee 1s not pald within the time

period specifiéd. If the fee 1s not pald within 20 days after It
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becomes delinguent, a penalty. shall be added thereto. The penalty

gshall be 50% of the amount delinquent,

(¢ (e) On or before JAdjAYy February 1 of each
calendar year, EH¢ PAfdAn ERATL dAdiéinifd Eié ddI1AY Avditr/ AdE £d
Preded oid ABLIAL (S1) Por WoLsr PeRifl4) WAIZK FHALL Bi Sp114eLpd Arid
redéived By rhg Pephrividdt of Ndedf VERiglds lﬁééiﬁﬁiﬁé MY 1 #f ERAE
YEALL VASAR Vpdh A EREIWAES Sf ERE MliBEY Sf AAIEAS LE4ARER/ Add SERgY
dldpodiriofd of ddrer VeRigldd 1A rhId #PAré AAXIAE PHE  prdeddind
EALEAAAY YEAEL 1A Fddy fo fALLY fAdd FHE prodrdn 42rABlighdd By £HI#
¢RABERY  AWELAE EWS folIgviing fI#4AL ¥éAr/ Tthe bureau shall notify

the New Motor Vehicle Board of the dollar amount necessary to fully

* fund, during the following fiscal vears, the program established by

this chapter. p¢f Wgtsf VERiglg  FPHAY. F The New Motor

‘Vehicle Board shall use this information in calculating the amount of

fees to be collected from Appliddifg manufacturers pursuant to

this subdivision.

(4] ToE thE BIASRRAR SF TKIE ARAPIoRS VWerer VeRIZLE) waAmd 4 Ak
PAARPIERE OF ¢NMREALAL Vigtar PONIELS B A Wifd LHAE 1¢ PédALtred 1o B
IBRIELEIEA WhAsr PRE VAKIZLA Poddl Bur ERE LRAR addd vigt GieIvds A
HOLOLEVELA] A Worsr Wemd/ SF AP YARIELA WHeAA Aredd VEldNr Atedsdd
194909 poririds/ |

fé) (£ The New Motor Vehicle DBoard may adopt regulations to

implement this sectlon. In the event there is more than one entity

which would fall within the definitiqn of "manufacturer" (as defined in

Business and Professions Code 9889.70(c)) with respect to the same
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which manufacturer shall be fesponsible.
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Regulations 1if there is no amendments to B/P 9889.75

Article 1.5 Administration of Fee collection for Certification Account

553.50 Obligation to comply

The reporting of the number of new motor vehicles
subject to these regulations and payment of the fees thereof
shall be the responsibility of the manufacturer or distributor
which authorizes the dealer to sell, lease, or otherwise
distribute the new motor vehicles.

The number of the new motor vehicles to be reported as
sold, leased, or otherwise distributed by or in behalf of a
manufacturer or distributor shall be that number delivered by
any dealer including a franchisee or lessor {as those térms are
defined in the Vehicle Code), to the consumer of such new motor
vehicles. |

'The number of new motor vehicles sold, leased, or
otherwise distributed shall be reported in a written statement
which shall be submitted with any application for a license or
license trenewal as a manufacturer, manufacturer branch,
disfributor, and distributor branch. Included in the statement
ahall be the business address and name of a person or petrsons

authorized to receive notices on behalf of the manufacturer or

distributor.
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NOTE:

Authority: Section 9889.75{e}),

Business and Professions

code; Reference: Section 9889.75{b) and 9889.75(e),

Pusiness and Professions Code,
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553.60 Payment of fees

Upon receipt of the information required by Section

553.50, the New Motor Vehicle Board shall compute the

certification fee

Section 9889.75(c

pursuant to Business and Professions Code

}. The New Motor Vehicle Board shall send a

written notice to the designated persons of the reporting

entities stating
of the fee to be

Payment
Vehicle Board of

thirty (30) days

the number of vehicles reported and the amount
paid.

of the fee shall be made to the New Motor

the Department of Motor Vehicles no later than

after the date of mailing of the notice.

NOTE : Authority: Section 92889.75{(e}, Business and Professions

Code; Reference: Secticn 9889,75%(c) and 9889.75%(e},

Business and Professlions Code,
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553.75 Noncompliance

+

Noncompliance with any section in this article shall be
grounds under which the New Motor Vehicle Board may bring an

action under Vehicle Code Section 3050(c).

NOTE : Authority: Section 9889.75(e}, Business and Professions
Code;Section 3050, Vehicie Code; Reference: Section
98689,75(b} and 96889.75(e), Business and Professions

Code.Section 3050(c), Vehicle Code.
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Article 1.5 Administration of Fee collection for Certification Account

553.50 Obligation to comply

The reporting of the number of new motor vehicles
subject to these regulations and payment of the fees thereof
shall be the responsibility of the manufacturer or distributor
which authorizes the dealer to sell, lease, or otherwise
distribute the new motor vehicles.

The number of the new motor vehicles to be reported as
sold, leased, otr otherwise distributed by or in behalf of a
mdnufacturer or distributor shall bé that number delivefed by
any dealer including a franchisee or lessor (as those terms are
defined in the Vehicle Code), to the consumer of such new motor
vehicles.

The number of new motor vehicles sold, leased, or
otherwise distributed shall be reported in a written statement
which shall be filed with the New Motor Vehicle Board on or
before February 1 of each calendar year. Included in the
statement shall be the business address and name of a person or
personsg authorized to receive notices on behalf of the

manufacturer or distributor.

NOTE ; Authority: Section 9889.75{f}, Business and Professions
Code; Reference: Section 9889,.75(b} and 9889.75(f},

fusiness and Professions Code,
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553.60 Presumption of Liability

If the information required by section 553.50 is not
received by the Board within the applicable time period it shall
be presumed that the number of new motor vehicles sold or
otherwise distributed in this state by or on behalf of the
non-reporting enfity during the preceding calendar year is equal
to the number of new registrations during the period in question
of vehicles manufactured or distributed by the non-reporting
entity as contained in the records of the Department of Motor
Vehicles.

NOTE: Authority: Section 9889.75{f), Business and Professions
Code: Reference: Section 98689.75(c), Business and

Professions GCode.
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553.70 Payment of fees

Upon receipt of the information required by Section
553.50, or as determined by section 553.60, the New Motor
Vehicle Board shall compute the certifiecation fee pursuant to
Business and Professions Gode Section 9889.75(e). The New Motor
Vehicle Board shall send a written notice to manufactures and
distributors subject to fee assessment pursuant to Business and
Professions Code Section 9889.75, stating the number of vehicles
for which the fee shall be assessed and the amount of the fee to
be paid.

Payment of the fee shall be made to the New Motor
Vehicle Board no later than thirty (30) days after the date of

mailing of the notice.

NOTE : Authority: Sectlion 9889.75(f), Business and Profressions
Code; Reference: Section 9889.75(b) and 9889.75(e},

Business and Professions Code,
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553.71 DPelinquency of Payment

If the fee is not paid within the time period specified in
Section 553.50 such fee is delinquent. If the fee is not ﬁaid
within 20 days after it becomes delinquent, a penalty shall be
added thereto. The penalty shall be 507 of the amount

delinquent.

NOTE: Authority: Secktion 9889,75(f), Business and Professions
Gode; Reference: Section 9889.75(b} and 9889.75(d),

Business and Professions Code,
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553.72 Transmittal of Fees By Mail

No penalty shall be imposed for delinquent payment of any
fee required to be paid under this article in the event any
instrument for effective payment of such fee is placed in the
United States mail or in any postal box maintained by the United
States Postal Service with sufficient identification, in an
envelope with postage thereon prepaid and addressed to the New
Motor Vehicle Board, 1507 2lst Street, Suite 330, éacramento,

California, 95814 prior to the date the fee becomes delinquent.
NOTE: Authority: Section 9889.75(f), Business and Professions

Cdde; Reference: Section 9889.75(b}) and 9889.75(d),

Business and Professions Code,
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NQTICE OF PROPOSED ACTICN

Title 13. New Motor Vehicle Board

. . i
NOTICE IS HEREBY GIVEN that the New Motor Vehicle Board pursuant to the’

authority vested in it by Section 9889.75 of the Business and
Professions Code, proposes to adopt regulations in Title 13 of the
California Administrative Code to implement, interpret, and make
specific Business and Professions Code Section 9889.75.

HEARING DATE, TIME and PLACE: Hay 23, 1988 at 10:00 a.m.

Mew Motor Vehicle Board

1507 21st Street

Room 302

Sacramento, Galifornia 95814

Notice is also given that any person interested may present
statements or arguments orally or in writing relevant to the proposed
action at the hearing held in Sacramento. Written comments must be
submitted no later than the close of the hearing or received by the New

Motor Vehicle Board at its office not later than 5 p.m. on May 23, 1988.

_ The New Motor Vehicle Board upon its own motion or at the instance
of any interested person, may thereafter adopt the proposal _
substantially as described above or may modify such proposal if such
modification is sufficiently related to the original text. With the
exception of nonsubstantive, technical or grammatical changes, the full
text of any modified proposal will be available from the person
designated as contact person in this notice at least 15 days prior to
the adoption of such a proposal.

INFORMATIVE DIGEST

“Assembly Bill 2057, (Chapter Bill 1280, Tanner); 1987 statutes,
adds Section 9889.75 to the Business and Professions Code which
mandates the New Motor Vehicle Board to establish and administer the
collection of fees for the purpose of funding fully the Certification
Program for Qualified Third Party Dispute Resolutjon Processes.
Currently, the Boards regulations do not contain any provisions
specifying the manner in which the Board is to admlnlster and assess a
fee in relation to the Gertification Program.

Two alternative sets of Article 1.5, Administration of Fee
Collection for Certification Account are being considered by the New
Motor Vehicle Board. Only one set of alternative regulations will be
adopted. The alternative sets of regulations are being considered
simultaneously to allow the timely implementation of the program in
view of the pending statutory amendments. The set of regulations to be
adopted will be determined by whether or not the revised authorizing
statute is enacted,
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ALTERNATIVE SET #1

Alternative set number ome adds Article 1.5 to Title 13,
Administration of Fee Gollection for the Certification Account.
Alternative set I implements and makes specific Business and
Professions Code Section 9889.75 as it currently exists. The statute
currently requires manufacturers, as defined in the Business and
Professions Code to include manufacturer branches, distributors, and
distributor branches, to file a statement with their Iicense A
application or renewal. The statement will report the number of new
motor vehicles which were sold, leased, or otherwise distributed by or
for the manufacturer or distributor in this state within the preceding

calendar year. From this statement the Board will calculate the fee to -

be assessed using forty-two cents ($0.42) per new motor vehicle
distributed. Payment of the fees shall be the responsibility of the
manufacturer or distributor which authorizes the retail seller,
including a dealer, franchisee, or lessor (as those terms are defined
in the Vehicle Code) to sell, lease, or otherwise distribute the new
motor veniclas, The fee will be due thirty (30) days after the notice
from the Board.

ALTERNATIVE SET #I1

Alternative set number two adds Article 1.5 to Title 13,
Administration of Fee Collection for Certification Account.
Alternative set II implements and makes specific Business and
Professions Code Séction 9899.75 as it is proposed to be amended in AB
1367, which is pending in the Legislature. The proposed statute
requires manufacturers, as defined in the Business and Professions Code
to include manufacturer branches, distributors, and distributor
branches, to file a statement with the Board on or before May 15, 1988
and on or before February 1 every year thereafter. The statement will
report the number of new motor vehicles which were sold, leased, or
otherwise distributed by or for the manufacturer or distributor in
California to consumers of such new motor vehicles. From this
statement the fee will be calculated by the Board using forty-two cents
($0.42) per new motor vehicle distributed. The payment of the fees
shall be the responsibility of the manufacturer or distributor which
authorizes the retail seller, including a dealer, franchisee, or lessor
(as those terms are defined in the Vehicle Code) to sell, lease, or
otherwise distribute the new motor vehicles. The fee will be due
thirty (30) days after notice from the Board. The proposed regulations
also specify the assessment of penalties for late payments and the
presumption of number of vehicles distributed in the event a
manufacturer or distributor fails to report the number to the Board.

INITIAL STATEMENT OF REASONS:
The New Motor Vehicle Doard has prepared a statement of the

reasons for the proposed action and has available the information upon
which the proposal 1is based.
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TEXT OF PROPOSAL:

Copies of the exact language of the proposed regulations, in a
strike out and underlined format, and the initial statement of reasons
may be obtained at the hearing or prior to the hearing upon request
from the New Motor Vehicle Board at 1507 21st street, Suite 330,
Sacrahento, California 93814. _ i

FISCAL IMPACT ESTIMATES:
Fiscal Impact on Public Agencies Including Costs or Savings to

State Agencies or Costs/ Savings in Federal Funding to the State:
None.

Non discretionary Costs/ Savings to Local Agencies: None.

Local Mandate: None.

N~
i
Cost to Anvy Local Agency or School District for Which Government 3
Code Section 17561 Reguires Reimbursement: None. -
. (o]
)
: _ S
Small’ Business Impact: Insignificant. ~
Cost Impact on Private Persons or Entities: Insignificant. 8
‘ >
Housing Costs: None. ﬁ
: n
| =
AUTHORITY AND REFERENCE: L
Z
Pursuant to the authority vested by Section 9889.75 of the Ll
Business and Professions Code, and to implement, interpret or make ,E
specific Section 9889.75 of said Code, the New Motor Vehicle Board is S
considering creating Chapter 1.5 of Title 13 of the California n
Administrative Code and adding regulations thereto. <
-
.\\
CONSIDERATION OF ALTERNATIVES , >
Saty
|
The New Motor Vehicle Board must determine that no altermative 'ﬂ:

which it considered would either be more effective than or as effective
as and less burdensome on affected private persons than the proposal
described in this Notice.

, Any interested person may present statements or arguments orally
or in writing relevant to the above determination at the
above-mentioned hearing.
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CONTACT PERSON:

Inquiries concerning the proposed action and written comments
relevant to the proposed action wmay be directed to:

SUZANNE GIORGI, New Motor Vehicle Board:

1507 - 2ist street,
Suite 330; Sacramento, California 95814,

Telephone: (916) 445-1888.
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Article 1.5 Administration of Fee Collection for Certification Account = -

ALTERNATIVE SET I

553.50 Obligation to comply

1
{a) All manufacturers, manufacturer branches, distributors and distributor
branches of new motor vehicles (as that term is defined in Business and Professions
Code Section 9889.75(d)) are required to submit a written statement with any
application for a license or license renewal as a manufacturer, mapufacturer branch,
distributor, or distributor branch. The statement shall include:

(1) The number of new motor vehicles distributed by the manufacturer or

distributor which were eventually sold, leased, or otherwise distributed in
California to a ccnsumer of such new motor vehicles during the preceding calendar

year;

(2) The name and business address of other manufacturers and distributors

who are required to submit a statement reporting the distribution of “the same new

motor vehicles:; and : }
(3) The business address and name of the person or persons authorized to
receive notices on behalf of the manufacturer or distributor., = . .. -

(b) Pavment of the fess pursuant to Business and Professions Code Section
9889.75 shall ~be the responsibility of the manufacturer or distributor which
authorizes the retail seller, including a ‘dealer, franchisee or lessor (as those
terms are defined in the Vehicle Code), to sell,:lease, or ctherwise distribute the

new motor vehicles.

NOTE: Authority: Section 9889.75{e), Business and Professions
Code; Reference: Sections 9889.75{(b} 'and 9839.75(e},
Business and Professions Code; Sections 285, 331.1,and
372, Vehiclie Code,

553.70 Payment of fees

The fee to be collected by the New Motor Vehicle Board pursuant te
Business and Profession Code Section 9889.75{(b) shall be forty-two cents ($.42) per
new motor vehicle sold, leased, or otherwise distributed in California. Uporn
receipt of the information required by Section 553.50(a), the New Motor Vehicle
Board shall send a written notice to manufacturers and distributors subject %o the
fee assessment stating the number of new motor vehicles distributed by or for the
manufacturer or distributor and the amount of the fee to be paid,

Payment of the fee shall be made to the New Motor vehicle Board in the

Department of Motor Vehicles no later than thirtvy (30) days after the date of -

mailing of the notice.

NOTE: Authority: Section 9889.75(e), Business and Professions
Code; Reference: Sections 9889.75(b), 9889.75(c) and
9889 .75(e), Business and Professions Code. i e
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553.75 Noncompliance

The New Motor Vehicle Board may consider any failure of a manufacturer or
distributor to comply with any provisions of this Chapter to be qood cause to
exasrcise its authority pursuant to Vehicle Code Section 3050(c),

NOTE: Authority: Section 9889.75(e}), Business and Professions
Code; Section 3050, Vehicle Code; Reference; .Sections
9889.75(b} and 988¢.75({e}, Business and Professions
Code; Section 3050(c), Vehicie Code,
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Article 1.5 Administration of Fee Collection for Certification Account
(Proposed alternative regulations for an amended statute)

ALTERNATIVE SET IT

553.50 Obligation to comply

(a) All manufacturers, manufacturer branches, distributors and distributor
branches of new motor vehicles (as that term is defined in Business and Professions
Code Section 9889.70(b)) are required to submit a written statement with the New
Motor Vehicle Board on or before February 1 of each calendar vear. The statement
shall include: .

{1} The number of new motor wvehicles distributed by the manufacturer or
distributor which were eventually sold, leased, or otherwise distributed in
California to a consumer of such new motor vehicles during the preceding calendar

ear; ‘

{2} The name and business address of other manufacturers and distributors
who are required to submit a statement reporting the distribution of the same new
motor vehicles; and -
{3} The bhusiness address and name of the person or persons authorized to

receive notices on behalf of the manufacturer or distributor. -

(b} Payment of the fees pursuanti to Business and Professions Code Section
9889.75 shall be the responsibility of the manufacturer or distributor which
authorizes a retail saller, including a dealer, franchises, or lessor (as those
terms are defined in the Vehicle Code), to sell, lease, or otherwise distribute the
new motor vahicles.

HOTE : Authority: Section 9889.75{f), Business and Professions

) Cade; Reference: Sections 9889.75(b} and 9889%.75(f),
Business and Professions Code; Sections 285, 331.1 and
372 Vvehicie Code.

-

553.60 Presumption of Liability -

If the information required by section 553.50 is not received by the Board
within the applicable time perjiod or it is determined by the Board that the
information that is received is erroneous; it shall be presumed that the number of
new motor vehicles sold, leased, or otherwise distributed in this state by or on
"behalf of the non-reporting entity during the preceding calendar year is equal to
the total number of new registrations during the period in question of all vehicles
manufactured or distributed by the non-reporting entity as contained in the records
of the Department of Motor Vehicles,

NOTE ; Authority: Sectlon 9889.75(f}, Business and Pfofasslons
Code; Reference: Section 9889.,75{c), Business and
Professions Code, :
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553.70 Payment of fees

The fee to be collected by the New Motor Vehicle Board Pursuant to

Business and Professions Code Section 9889.75 (b) shall be forty-two cents ($0.42)
per new motor vehicle sold, leased, or otherwise distributed in California. Upon
receipt of the information required by Section 553.50(a), or as determined by
section 553.60, the New Motor Vehicle Board shall send a written notice to
manufacturers and distributors subject to the fee assessment stating the number of
new motor vehicles distributed by the manufacturer or distributor and the. amount of
the fee to be paid. ) .

Payment of the fee shall be made to the Mew Motor Vehicle Board no later
than thirty (30) days after the date of mailing of the notice.

NOTE : Authority: Section 9889.75(f), Business and Professions
Code; Reference: Sections 9889.75(b), 9889.75(c) and
9889.75(e), Business and Professlons Code,

553.71 Delinquency of Payment

If the fee is not paid within the time period specified in Section 553.70 such
fee is delinquent. If the fee is not paid within twenty (20) days after it becomes

delingquent, a penalty shall be added thereto, The penalty shall be 50% .of the
~amount delinquent. . _ _
NOTE: Authority: Section 9889.75(f), Business and Professions

Code; Reference: Sections 9889.75(b) and 9889.75(d),
Business and Professions Code. -

553.72 ‘Transmittal of Fees By Mail

T,

'No penalty shall be imposed for delinquént payment of any fee reguired to be

paid under this article in the event any instrument for effective payment of such '

fee is placed in the United States mail or in any postal box maintained by the
United States Postal Service with sufficient identification, in an envelope with
postade thereon prepaid and addressed to the New Motor Vehicle Board, 1507 21st
Street, Suite 330, Sacramento, California, 95814 prior to the date the fee becomes

delinguent.

NOTE: Authority: Section 9889.7Y5{(fF), Business and Professions
: Code; Reference: Sections 9889.75(b) and 9889.75(d),
Business and Professions Code.

553.75 Noncompliance

The New Motor Vehicle Board may consider any failure of a manufacturer or
distributor to comply with any provisions of this Chapter to be good cause to
exercise its authority pursuant to Vehicle Code Section 3050(c).

NOTE ; Authorfty: Section 9889.75(f), Business and Professions
Code; Section 3050, Vehicle Code; Reference: Sections
9889 .75(b} and 9889.75(f), Business and Professions
Code; Section 3050(c), Vehicle Code.
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ORIGINAL COPY

95193 SEP O 11987 87248 11555
ARCORD ¥ 50 BF: RN 87 023287 PAGE NO. 1
Qubstantive

AMENDMENTS TO ASSEABLY BILL NO. 1367

Amnendment 1
In line 1 of the title, after Yof" insert:

, and to add Section 17%93.25 to,

Amendnent 2
Th line 1 of the title, after the comma insert:

and to amend Section 7102 of the Revenue and Taxation Code,

Amnendment 3
In line 2 of the title, after “warranties"
inserts

, and making an appropriation therefor

Amendment 4
on page 1, strike out line 1 and insert:

SECTION 1. . Section 1793.25 is added to the
Civil Code, to read: '

1793.25. {a) Notwithstanding Part 1 (commencing
with Section 6001) of Division 2 of the Revenue and
Taxation Code, tha State Board of Equaligzation shall
reimburse the manufacturer of a new motor vehicle for an
amount equal to the sales tax which the manufacturer
includes in making rteimbursement to the buyer pursunant to
subdivision (d)} of Section 1793.2, when satisfactory proof
is provided that the retailer of the motor vehicle for
which the manufactourer is making reimbursement has
reported and paid the sales tax on the gross receipts from
the sale of that motor vehicle. The State Board of
Equalization may adopt rules and regulations to carry out,
facilitate compliance with, or prevent circumvention or
gevasion of, this section.

(b) Hothing in this section shall ir any way
change the application of the sales and use tax to the
gross receipts and the sales price from the sale, and the
storage, use, or other consumption, in this state of
tangible personal property pursuant to Part 1 {commencing
with Section 6001) of Divisiou 2 of the Revenue and
Taxation Code. '

{c} The manufacturert's claim for reinmbursement
and the board's approval or denial of the claim shall be
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95193 87244 1155
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subject to the provisions of Article 1 (commencing with
Section 6901) of Chapter 7 of Part 1 of Division 2 of the
Revenue and Taxation Code, except Sections 69%02.1, 6903,
6907, and 6908 thereof, insofar as those provisions are
not inconsistent with this section.

SEC. 2. Section 1794 of the Civil Code is

Amendment 5
Oon page 2, between lines 31 and 32, insert:

SEC. 2e5. Section 1794 of the Civil Code is
amended to reads

1794, {a) Any buyer of consumex goods who is
damaged by a failure to comply with any obligation under
this chapter or under an implied or express warranty or
service contract may bring an action for the recovery of
damages and other legal and egquitable relief.

(b) The nmeasure of the buyer's damages in an
action under this section shall bs as fellews include the
rights of replagement or reimbursement as set forth in
subdivision (d) of Section 1793.2, and ihe following:

(1) Where the buyer has rightfully rejected or
justifiably revoked acceptance of the goods or has
exerciged any right to cancel the sale, Sections 2711,
2712, and 2713 of the Commercial Code shall apply.

{2) Where the buyer has accepted the goods,
Sections 2714 and 2715 of the Conmercial Code shall apply,
and the neasure of damag¢s shall include the cost of
repairs necessary to make the goods conform.

{(c) If the buyer establishes that the failure to
comply was willful, the judgment may include, in addition
to the amounts recovered under subdivision {(a), a civil
penalty which shall mot exceed two times the anmount of
actual damages. This subdivision shall not apply in any
class action under Section 382 of the Code of Civil
Procedura or under Section 1781, or with respect to a
¢laim based solely on a breach of an implied warranty.

(d) If the buyer prevails in an action under
this section, the buyer ®&ay shall be allowed by the court
to recover as part of the judgument a sum equal to the
aggregate amount of costs and expenses, including
attorney's fees based on actual time expended, determined
by the conrt to have bheen reasonably incurred by the buyer
in connection with the commencement and prosecution of
such actiony unkess ithe eourk in its discretion debermines
that sSuchk an avward of abbtermneyls fees weuld e

inapprepriake.
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{e) (1) Except as otherwise provided in this
subdivision, if the buysr establishes a violation of
paragraph (2) of subdivision (d) of Section 1733.2, the
buyer shall recover damages and ggasenable atitormeyls fLees
and costs, and may recover 4 civil penalty of up to kugQ
times the amount of damages.

(2] If the manufacturer maintains a gualified
third-party dispute resglution process which substantially
complies with subdivision (e) of Section 1793.2. the
manufacturer shall not be liable for amy civil penalty

puzrsvant to this subdivision.

{3) After the occurrence of the gvenis qiving

rise to the presusption established in

paragraph {1i) of

supdivision (g) of Section 1793.2, the buyer may gerve
upon the manufacturer a writtes notice requesting Lhat the

QQEEQEQEErethomgil with paragraph (2) of supdivision (d)
of Section 1793.2. 1 L £ :
notice, the manufacturer shall not be liable for a civil
pepalty pursuant to this subdivision.

(1) If the buyer serves the notice described in
paragraph (3) and the manufacturer complies with paragraph
{2) of subdivision (d) of Section 1793.2 within 30 -days of
the servige of that notice, the manufacturer shall not be
liable for a ¢ivil penalty pursuant to this subdivision.

(5) If the buyer recovers a civil penalty under
subdivision (c). the buyer may not also recgover a givil
penalty under this subdivision for the same violation.

SEC. 3. Section 7102 of the Revenue and
Tagxation Code is amended to read:

7102. The money in the fund shall, upon order
of the Controller, be drawn therefrom for refunds under
this part, and pursuant to Sectiom 1793.25 of the Civil
Code, or be transferred in the following manners

{a) (1) All revenues, less refunds, derived
under this part at the 4#3/4 percent rate, including the
imposition of sales and use taxes with respect to the sale,
storage, use, or other consumption of motor vehicle fuel
which would not have been received if the sales and use
tax rate had been 5 percent and if motor vehicle fuel, as
defined for purposes of the Hotor Vehicle Fuel License Tax
law (Part 2 (commencing with Section 7301)}, had heen
exemnpt from sales and use taxes, shall be estimated by the
State Board of Equalization, with the concurrence of the
Department of Finance shall be transferred during each
fiscal year to the Transportation Planning and Development
Account in the State Transportation Fund for appropriation
pursuant to Section 99312 of the Public Utilities Codea

I
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(2) If the amount transferred pursuvant to
paragraph {1) is less than one hundred ten million -dollars
($112,000,000) in any fiscal year, an additional amount
equal to the difference between one hundred ten million
dollars {$110,000,000) and the amount so transferred shall
be transferred, to the extent funds are available, as
follous:

{A) TFor the 1986-87 fiscal year, fros the
General Fund.

(B} For the 1987-88 and each subsequent fiscal
year, from the state revenues due to the imposition of
sales and use taxes on fuel, as defined for purposes of
the Use Fuel Tax Law (Part 3 {commencing with Section
8601)) -

{b) The balance shall he transferced to the
General Fund.

(c) The estimate required by subdivision (a)
shall be based on taxable transactions occurring during a
calendar year, and the transfers reguired hy subdiwvision
(a) shall be made during the £iscal year that commences
during that same calendar year. Transfers required by
paragraphs (1) and (2) of subdivision (a) shall be made
gquarterly.

SEC. 3.5%. Section 7102 of the Bevenue and
Taxation Code is amended to cread:

7102. The money in the fund shall, upon order
of the Cantroller, be drawn therefrom for refunds under
this part, and pucsuant to Segtion 1793.25 of the Civil
Code, or be transferred in the following manner:

{a) (1) All revenues, less refunds, derived
under this part at the 43/4 percent rate, including the
imposition of salés and use taxes with respect to the sale,
storage, use, or other consumption of motor vehicle fuel
which would not have been received if the sales and use
tax rate had been 5 percent and if motor vehicle fuel, as
defined for purposes of the Hotor Vehicle Fuel License Tax
Law (Part 2 {commencing with Section 7301)}, had been
exempt from sales and use taxes, shall be estimated by the
State Board of BEqualization, with the concurrence of the
Departmeni of Finance shall be transferred during each
fiscal year to the Transportation Planning and Development
Account in the State fTransportation Fund for appropriation
pursuant to Section 99312 of the Public Utilities Code,

{2) If the amount transferred pursuant to
paragraph (1) is less than one hundred ten million dollars
{$110,000,000) in any fiscal year, an additional amount
equal to the difference between one hupndred ten million
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dollars {$110,000,000) and the amount so transferred shall
be transferred, to the extent funds are available, as
follows:

(A) For the 1986-87 fiscal year, from the
General Fund.

(B) For the 1987-88 and each subsequent fiscal
year, from the state revenunes due to the imposition of
salas and use taxes on fuel, as defined for purposes of
the Use Fuel Tax Law {Part 3 {commencing with Section
8601)) -

{b) The following percesntage of the amount of
all revenues, less refunds, derived under this part
attributable to the sale, storage, uge, ot gther

consumption of aircraft jet fuel used im propelling

aircraft the sale or use of which inm this stale is subject
to the tax imposed by Part 2 {commencing with Seckion 7301) -

o e T i

and which are not subject to refund, shall be egtimated by

the State Board of Equalization, with the concurrence of =
the Departument of Fimance, and shall be transferred to the <
Aeropautics Account im the State Iransportation Eund:i S
{1y For the 1388-89 fiscal year, 50 percent of —
the apounts S
{2) For the 1989-90¢ fiscal year and each fiscal =
year thereafter, 100 pergent of the amount,
b} Ehe .
{c) After application of subdivisions {(a) and >
{b), the balance shall be transferred to the General Fund. i
{e}- n
{d) The estimate required by subdivision {a) =
subdivisions {a) and (b) shall be based on taxable -
transactions occurring during a calendar year, and the P
transfers required by subdievisdier 4a) subdivisions (a) and L
{b) shall be made during the fiscal year that commences E
during that same calendar year. TIransfers required hy <
paragraphs {1) and (2) of subdivisiom (a) and subdivision 2
{b) shall be nade gumarterly. <
-l
Amendment 6 -~
0a page 2, line 32, strike out "SEC, 2." and ;S\
insert: ' saty
l. ]

SEC. Q.

Anendment 7
on page 2, line 32, after the first "of"Y imsert:

subpdivision {b) of
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Amendnent 8
Oon page 2, lines 33 and 34, strike out "at the
1987-88 Reqular Session of the Legislature" and insert:

by this act

Anendment 9
On page 2, below line 35, inserts

SEC. 5. Section 2.5 of this bill incorporates
amendments to Section 1794 of the Civil Code proposed by
both this bill and AB 2057. It shall only becone
operative if (1) both bills are enacted and beconme
ef fective on January 1, 1988, {(2) each bill amends Section
1794 of the Civil Code, and (3) this bill is enacted after
AB 2057, in which case Section 2 of this bill shall not

becone operative. g
SEC. 6. Section 3.5 of this bill incorporates 5
amendments to Section 7102 of the Revenue and Taxation Q
Code proposed by both this bill and AB 276. It shall only s
become operative if {1) both bills are enacted and beconme S
of fective on January 1, 1988, {2) each bhill amends Section . =
7102 of the Revenue and Taxation Code, and (3) this bill
is enacted after AB 276, in which case Section 3 of this )
bill shall not become operative, S
-0 - =
n
'_
Z
L
|_
P
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>
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<
-
2
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L
-
Y
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BION M. GREGORY

Sarramento, California
June 27, 1988
Honorable George Deukmejian

Governor of California THOMAS D. WHELAN
Sacramento, CA 95814 DEsa J.

Assembly Bill No. 1367

Dear Governor Deukmejian:

Pursuant to your request, we have reviewed the
above-numbered bill authored by Assembly Member Tanner
and, in our opinion, the title and form are sufficient and
the bill, if chaptered, will be constitutional. The digest
on the printed bill as adopted correctly reflects the views
of this office.

Very truly yours,

Bion M. Gregory
Legislative Couns 1

/
i
/
3 Léal,ﬂﬂff
By

/ Marguerite Roth
Principal Deputy

MRR:1sl

Two copies to Honorable Sally Tanner ’
pursuant to Joint Rule 34.
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June 21, 1988

Honorable George Deukmejian
Covernor, State of California
State Capitol

Sacramento, CA 95814

Cear Governor Deukmejian:

Assembly Bi11 1367 is now befcre vou for your consideration. The measure
establishes a more efficient, less costly method of collecting fees to certify
"Lemon Law" arbitration.

Last year, you signed my Assembly Bill 2057 which, amorc other things,
required the Bureau of Automotive Repair in the Department of Consumer Affairs
to establish a program to certify that auto manufacturer-rur arbitration panels
under the "Lemon Law" are operated fairly, efficiently and as required by Taw
and Federal Trade Commission regulations. To fund the certification program,
AB 2057 arthorized the collection of fees from auto manufacturers to be paid on
each new motor vehicle sold in the state. These fees would be set by the New
Mctor Vehicle Board and collected by the Department of Motor Vehicles after
consultation with the Bureau of Automotive Repair on its budgetary needs.

Assembly Bi11 1367 simplifies the fee collection system by consolidating it
in the New Motor Vehicle Board and making a single agency responsible for it.
This will make collection of the fees simpler, more straightforward and less
costly than would otherwise be the case.

The New Motor Vehicle Board, the Department of Consumer Affairs, tae Bureau
of Automotive Repair and the Department of Motor Vehicles are all in a.reement
with AB 1367. There is no known opposition to it.

I urge you to sign the bill into law before July 1, 1988, the date the
certification program becomes operative.

Sincerely,

-~ SALLY TAMAER
AssembWwoman, 60th District
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. DEPARTMENT . BILL NUMBER

Finance AB 1367
AUTHOR AMENDMENT DATE
Tanner May 31, 1988

SUBJECT

AB 13CT is clean-up legislation for Chapter 1280/87 (Tanner) which relates to
the motor vehicle third-party dispute resolution program. This bill modifies
the fee collection process which assesses vehicle manufacturers for the cost of
operating this program. This program operates within the Bureau of Automotive
Repair and the Department of Motor Vehicles.

SUMMARY OF REASONS FOR SIGNATURE

AB 1367 improves the process for the collection of fees to fund the third-party
resolution program which is administered by the Bureau of Automotive Repair and
the Department of Motor Vehicles. These changes are needed to allow the fees to
be cellected in sufficient time to begin prugram operation on July i, 1988.

FISCAL SUMMARY--STATE LEVEL

SO (Fiscal Impact by Fiscal Year)
Code/Department LA (Dollars in Thousands)
Agency or Revenue co Code
Type Rv FC 1987-88 FC 1988-89 FC 1989-90 Fund
Consumer Affairs
1150/Bur of Auto. SO e No Fiscal Impact------------ 128/Auto
Repair Repair
2740/Motor Vehicle SO - No Fiscal Impact------------ 044/Mot
Impact on State Appropriations Limit--No Veh.
ANALYSIS

A. Specific Findings

Chapter 1280/87 revised the new car lemon law and required the bureau to
certify third-party agencies which assist in dispute resolutions. AB 1367
revises the provisions of Chapter 1280/87 related to the collection of fees
which provide funding for third-party resolutions by requiring every motor
vehicle manufacturer to file a statement with the New Motor Vehicle Board,
within the Department of Motor Vehicles, on or before May 1 of each year
which identifies the number of vehicles sold, leased, or distributed in
California. The manufacturer will pay a fee, not to exceed $1 per vehicle,
after written notification from the New Motor Vehicle Board specifying the
amount to be paid. A penalty may be assessed if the fee is delinquent.

The Bureau of Automotive Repair will be required to notify the New Motor
Vehicle Board of the dollar amount necessary to fund the third-party dispute
resolution process on or before February 1 of each year.

(Continued)
RECOMMENDATION; Department Director Date
Sign the bill. Nale ; Aoect  ( a(()/%;
Pr1nc1pa1 Analyst Date Program Budget Manager “Date Governor’s Office
(2?/%7R H. Baker Wallis L. Clark Position noted
<) Position approved
Wff N\m 4&'\ ! ition disapproved
CJ:BA,AB1367-8/abb by: date;
ENROLLED BILL REPORT Form DF-43 (Rev 03/88 Pink)
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‘ (2) .

BILL ANALYSIS/ENROLLED BILL REPQRT--(CONTINUED) Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER

Tanner May 11, 1988 AB 1367

ANALYS™S

A. Specific Findings (Continued)
AB 1367 authorizes the New Motor Vehicle Board to adopt regulations which
contain a formula for calculating the fee for each motor vehicle and the
total amount of fees to be collected from each manufacturer.

B. Fiscal Analysis
The Bureau of Automotive Repair and the New Motor Vehicle Board indicate

that any costs associated with AB 1367 would be mincr and absoribabie within
existing resources.

CJ:BA,AB1367-8/abb
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ENROLLED BiLL REPORT “i’ Buumn‘.hmqnnuhnandﬂanhu‘uawy

DEPARTRIENT OF AUTHOR TBRLCNUMBER
Motor Vehicies
Tanner AB 1367
SUBJECY
Warranties: motor vehicle third-party dispute resolutioh 6-14-88

SUMMARY: Reverses the fee collection system that will fund the Bureau of
Automotive Repair”s third-party dispute resolution process, a recently
added element of the "Lemon Law"”; requires the New Motor Vehicle BRonard,
rather than the Department of Motor Vehicles, to collect the fee.

SPONSOR: The bill 1s sponsored by the author.

IMPACT ASSESSMENT: The bill would transfer, from this department to the
New Motor Vehicle Board, the responsibility for administering the fee
collection system which, commencing Juiy 1, 1988, will fund iLhe Bureau of
Automotive Repair“s program for certification of third-party dispute
resolution processes. The bureau”s program is an expansion of the so-

called "Lemon Law"”. The thrust of existing provisions specifying the fee [
amount, its disposition, and speclific purpose would remain unchanged. 2
O
O
The bill would establish a 10%Z penalty for late payment of a delinquent ©
fee and would take immediate effect as an urgency statute. %
The bill would result in an annual saQings of $§7,000 to this department.
Ll
ARGUMENTS PRO: If the New Motor Vehicle Board can collect the fee at a %
lesser cost than this department, the task should be transferred. ﬁ
N
No known support. =
LL]
'_
ARGUMENTS CON: The provisions for the board to bill a licensee who fails 2=
to report based on the total new registrations of all motor vehicles g
distributed by that manufacturer during the preceding year would have no =
impact on this department if the board uses a Polk report as a source for
that information as it has indicated can be done. This department is %
unsure, however, that the required information is available from that L
source. -
-
. =%
Since this department”™s records of new vehicle registrations do not \‘.
contain information that can be traced to determine the manufacturer or ‘hg
distributor of a vehicle, this department is incapable of producing the %

information Lf requested by the board.

No known opposition.

RECOMMENDATION
SIGN AS SOON AS POSSIBLE FCA MJN 284
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AB 1367 {(Tanner) wﬂrrantig motor vehicle third-—part’
dispute resolution
June 14, 1988 2

ASSEMBLY VOTE: 74-0 SENATE VOTE: 39-0

RECOMMENDATION: SIGN AS SOON AS POSSIBLE.

Though the above argument against the bill is valid, this department has
no objection to transferring the fee collection tasks to the New Motor
Vehicle Board. However, the transition will be greatly facilitated if it
can begin quickly under the bill”s urgency language. Such is desirable
to avoid both this department and the board sending billing notices to
manufacturers.

For further information, please contact:

A. A. Pierce, Director ™~
Day telephone: (916) 732-0250 ot
Evening telephone: (916) 933-5057 8
(o]

For technical information, please contact: S
oo

Michael Vega

Chief of Investigations Ll
Day telephone: (916) 732-7616 -
Evening telephone: (916) 685-7564 o
n

Carole Waggoner =
Legislative Liaison Officer Ll
Day telephone: (916) 732-7574% Z
Evening telephone: (916) 446-4156 g
=
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Ana,yét: Gale Baker

ENROLLED BILL REPORT Bus. Ph: 322-4292
Home Ph:
AGENCY: STATE AND CONSUMER SERVICES AGENCY BILL NUMBER: AB 1367
DEPARTMENT, BOARD OR COMMISSION: AUTHOR : Tanner

CONSUMER AFFAIRS

SLVYMARY
1 __ Description
BACKGROUND

F4 History

3 urpose

3 7 Sponsor

5 " Current

Practice

6 ___Implementation

T T Gustification

8 7 Alternatives

9 ~ Responsibility
Other Agencies

11T Future Impact

12___Termination

FISCAL MPACT ON
STATE BUDGET

13__ Budget
14___Future Budget

Bill Summary

192020

N\
R ARV

Existing law {(Statutes of 1987, Chap reguires the
Bureau of Automotive Repair (BAR) in the Department of Consumer
Affairs to certify arbitration programs used for New Car Lemcn
Law disputes. The certification program, which is due to go into
effect July 1, 1988, is to be funded by fees paid by automobile
manufacturers and distrzbutors.‘

aegmnmg July 1, 1988, every new and renewmg applicant for
a license as a manufacturer or distributor is required to include
with its application a statement of the number of motor vehicles

1s—other agencies SO1d, leased or distributed by or for the applicant in California g
}g_gi’-;;;m durmg the previous calendar year and to pay to the Department of
18 Gevernor''s Motor vehicles (DMV) an amount specified by the New Motor Vehicle §
g cudget Board {(NMVB), not to exceed $1 per vehlcleg =
T Appropriatioa %
A —Defictency By January 1 of each year, the BAR is required to determine —
2 D:;::‘;;;q the amount of money to be collected by the DMV beginning July 1
Resolutfon of that year, based on an estimate of the number of sales, leases )
23_fhsoption of  and other dispositions of motor vehicles during the preceding S
ze_P:ﬁ:nn:l calendar year, to fully fund the certification program. The BAR (]
P4 Organ?:acional is required to notify the NMVB of the amount, not to exceed $1 f
zé—rg:;:!I;:mm per vehicle, that the NMVB is to use to calculate the amount of Z
27_Tax Reverve fees to be collected from applicants. =
28__Dther Fiscal Z
%}“C’;“W" This bill would revise and simplify the method of collecting =
| Rights Effect the fees. Begnnmg July 1, 1988, and by May 1 of each calendar =
30 Monetary year thereafter, every manufacturer would be required to file -
3} §?,:‘,;3€§,ﬁ',‘,°'“ with the NMVB a statement of the number of motor vehicles sold, [
g'g;gmﬂt leased or otherwise distributed by or for the manufacturer in -
Development California during the preceding calendar year and, upon written
INTERESTED PARTIES notice, to pay to the NMVB a fee not to exceed $1 per vehicle ::s‘
35__ Propanents sold, leased or distributed by or for the manufacturer in B
e California during the preceding calendar year. The fees wculd be :.-:
Arguments due no later than 30 days after the manufacturer has received .
R Ton notice of the amount due. A 10 percent penalty would be assessed
8__Support for fees that are more than 30 days late.
39 " Oppose
40 Neutral
41" No Position
47___If Amended
VOTE: Assenbly P;rtisgn Senate Partisan
R 0
Floor: 74-0 Floor: 39-0
Policy Committee: 8-0 Policy Committee: 8-0
Fiscal Committee:  N/A Fiscal Committee: N/A

RECOMMENDAT ION

TO GOVERNOR

- N
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Page 2

1f a manufacturer fails to file the statement by the date
required, the NMVB would be required to assess the amount due
from the manufacturer by using the total number of new
registrations of all motor vehicles sold, leased or otherwise
distributed by or for the manufacturer during the preceding
calendar year,

By February 1 of each year, the BAR would be required to
notify the NMVB of the amount necessary to fully fund the
certification program during the coming fiscal year. The NMVB
would use this information in calculating the fees to be assessed
manufacturers.,

Existing law authorizes the NMVB to adopt regulations to
implement its duties with respect to the collection of fees for
the above certification program. This bill would require the
regulations to include, at a minimum, a formula for calculating
the fee for each motor vehicle and the total amount of fees to be
collected.

This bill contains an urgency clause.

Background

Under the New Car Lemon Law (Statutes of 1982 Chapter 388),

a manufacturer who is unable to service or repair a new motor
vehicle with a major defect after a reasonable number of attempts
must either replace the vehicle or reimburse the buyer. A

"reasonable number of attempts” is either four or mor=z repair
attempts on the same major defect, or more than 30 days out of
service within the first year or 12 000 miles of use. A new
motor vehicle that meets this test is presumed to be a "lemon."

The buyer of a "lemon" may sue to enforce his or her rights
under the Lemon Law. However, if the manufacturer has a
qua11f1ed third party dispute resolution process ("arbitration
program™), as defined in the Lemon Law, the buyer must first
attempt to resolve the dispute by submitting it to the
arbitration panel.

AB 2057 (Tanner; Statutes of 1987, Chapter 1280) established
a program within the Bureau of Automotlve Repair (BAR) to certify
Lemon Law arbitration programs. The certification program, which
is due to commence July 1, 1988, is to be fully funded by fees
collected from motor vehicle manufacturers and distributors and
their branches.

The purpose of this bill is to establish a more direct and

less burdensome method of collecting fees to fund the
certification program.
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Specific Findings

This bill would simplify the collection process by requiring
the NMVB to calculate the fees, bill the automobile
manufacturers, and collect the fees directly for deposit in the
Certification Account. Thus, the involvement of the DMV and
undue complicationi of the license application and renewal process
would be avoided.

The urgency clause is necessary to ensure that the new fee
provisions are operative prior to the July 1 effective date of
the certification program.

Fiscal Impact

None to the department.
Arqument
Interested Parties

Proponents: Author (sponsor)
New Motor Vehicle Board

Opponents: None known

The purpose of and argument for this bill are set forth
under Background and Specific Findings, above.

The Department of Motor Vehicles has no position on the bill
yet. The automobile manufacturers have no problems with the
bill.

Recommendation

The Department of Consumer Affairs recommends that this bill
be SIGNED.
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THIRD READING

Biil No. AB 1367
SENATE RULES COMMITTEE
Author: Tanner (D)
Office of
Senate Floor Analyses Amended: 5/31/88 in Senate
1100 J Sweet, Suite 120
445-6614 Vote Required: 2/% - Urpency

Senate Floor Vote

Assembly Floor Vote: NOT RELEVANT

(800) 666-1917

SUBJECT: Warranties: motor vehicle third-party dispute resolution

SOURCE: Author

DIGEST: This bill provides that automobile manufacturers be billed directly
by the vehicle board to support the certification of third-party dispute
resolution programs, through fees to be determined on the basis of annual
sales.

ANALYSIS: The existing "Lemon Law" establishes procedures whereby the
purchaser of a new defective motor vehicle might obtain redress. Central to
the process is the submittal of contentions between purchasers and
manufacturers to a third-party dispute resolution program. Under AB 2057
(Tanner) of last year, the Bureau of Automotive Repair is charged with the
responsibility of certifying the dispute resolution processes to be used in
the arbitration of Lemon Law cases, That certification program, operative
July 1 of this year, is to be funded by the imposition of fees collected by
the Department of Motor Vehicles on every applicant for license or licease
renewal as a manufacturer or distributor of automobiles. The amount of the
fce is to be determined by the new Motor Vehicle Board, based on estimate of

need by the Bureau of Automotive Repair and calculated on a per-transaction
basis not to excecd one dollar per vehicle. A statement of transactions and
the appropriate fee is to accompany the application to the Department of Motor

Vehicles, which deposits the proceeds in a Certification Account to be
appropriated to the Bureau by the Legislature.

This bill would simplify the collection process by requiring the new Motor

Vehicle Board to calculate the fees, bill the auto manufacturers only by

CONT INUED
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certified mail, return receipt requested, and collect the fees directly for
deposit in the Certification Account. Involvement of the Department of Motor
Vehicles, and undue complication of the license application and renewal

proc ss, would thereby be avoided.

This bill also provides the Vehicle Board may adopt specific regulations
relative to enforcing this section. The regulations will include a formula

for calculating the fees as well as the total amount of fees that may be
collected from ecach manufacturer.

The purpose of this measure is to establish a more direct and less
administratively burdensome method of collecting fees for the certification of
Lemon Law dispute resolution programs.

Establishing the responsibility of auto manufacturers for defects in products
for which they have made an expressed warranty has been the subject of
legislative activity for nearly a decade. The essence of a Lemon Law 1s to
provide the purchaser with a statutory framework through which he cr she might
be made whole for losses incurred in the purchase of an inherently defective
automotive product. Under current law, submittal of disputes between a
manufacturer and a consumer to a third-party arbitration has become an
accepted procedure. However, in the passage of AB 2057, the Legislature
recognized the need to ensure that dispute resolution processes as may be
offered by the manufacturer meet accepted procedural standards. To this end,
the Bureau of Automotive Repair was charged with the certification of the
processes to he made available to consumers.

The responsibility of manufacturers to fund the certification program was
determined in last year's legislation; however, the manner in which the
funding is to be collected seems administratively cumbersome, involving three
agencies and tied to the regular licensing and license renewal process of the
DMV, The process proposed in this measure is simpler and more direct:
manufacturers would inform the New Motor Vehicle Board of their transactions
by May 1 of each year, would receive a notice of assessment from the Board,
and would forward payment for deposit to the certification account within 30
days of notice. A penalty of 10% would be imposed for delinquency. Failure
to notify the Board of sales, leases, etc., would result in an assessment paid
on the preceding year's transactions. The Bureau would continue to be
responsible for calculating the level of funding needed.

Prior Leglislation:

AB 2057 (Tanner-1987) - Senate Vote 39-0, Pg. 3674, Chaptered.

FISCAL EFFECT: Appropriation: No  Fiscal Committee: No Local: Nc

RIG:nf 6/1/88 Senate Floor Analyses
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1988 SUMMARY DIGEST 65

calendar year. The bill would apply only to horseracing meetings that cornmence on or
after the effective date of the bill.
The bill would declare that it is to take effect immediately as an urgency statute.

Ch. 200 (AB 3010) Floyd. Electrical generators.

Existing law requires any owner, renter, or lessee who possesses an electric generator
to notify the public utility or utility district of the presence of the generator on the
premises.

This bill would, instead, require any owner, renter, or lessee who possesses and oper-
ates an electrical generator when the generator is connected to a commercial, industrial,
or residential structure’s electrical system which is connected to the service of a public
utility or public utility district to notify the utility of the location of the generator.

Ch. 201 (SB 679) Rosenthal. Telephones: information providers. messages con-
stituting harmful matter.

Under existing law, the Public Utilities Commussion is directed to require telephone
corporations to offer to residential telephone subscribers a means to delete access to
information-access telephone services for a charge of not more than $5 and to require
telephone corporations and information providers to institute a method of handling
subscribers’ complaints, as specified.

This bill would direct the commission to impose no charge on subscribers for this
deletion of access option, to require telephone corporations to refund to subscribers any
amounts paid for deletion of access prior to the effective date of this bill, and to deter-
mine and implement a method to recompense telephone corporations for the expenses
of providing this deletion of access option

The bill would, in addition, direct the commission to require every telephone corpora-
tion which furnishes information-access telephone service to make available a separate
telephone prefix number for information providers which provide messages constituting
harmful matter, as defined, and for those which provide other than messages constitut-
ing harmful matter, and to request every information provider to designate which prefix
corresponds to its type of messages. The bill would make every information provider
which provides messages constituting harmful matter through any telephone number
other than one within a prefix assigned to its type of service subject to specified civil
penalties. The bill would direct the commission to require the telephone corporation to
offer residential subscribers the option of deleting access to the telephone prefix number
which accesses messages constituting harmful matter and to determine and implement
a method to recompense telephone corporations for the expenses of providing this
deletion of access option.

The bill would declare that it is to take effect immediately as an urgency statute.

Ch. 202 (AB 513) Hill. Healing arts: pharmacy.

Existing law defines a manufacturer for purposes of regulating the practice of pharma-
cy and excepts from that definition a pharmacy which manufactures drugs on the
immediate premises where the drug is sold to the ultimate consumer.

This bill would also except from that definition a pharmacy compounding a drug for
parenteral therapv, pursuant to a prescription, for delivery to another pharmacy for
delivering or administering the drug to a prescription patient under specified condi-
tions.

The bill would require a pharmacy compounding a drug pursuant to that provision
to report that information to the board within 30 days of commencing that compound-
ing.

Ch. 203 (AB 1367) Tanner. Warranties. motor vehicle third-party dispute resolu-
tion.

Under existing law, on July 1, 1988, the Certification Account is created within the
Automotive Repair Fund. This account 15 to be funded by fees imposed upon apphcants
for licenses as manufacturers or distributors or for renewal of licenses as manufacturers
or distributors. The fees are to be collected by the New Motor Vehicle Board and are

NOTE: Superior numbers appear as a separate section at the end of the digests
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to be expended upon appropriation by the Legislature to pay the expenses of the Bureau
of Automotive Repair in administering the program for certification of third-party
dispute resolution processes. On or before January 1 of each calendar year, the bureau
is to determine, as specified, the dollar amount to be collected by the Department of
Motor Vehicles and to notify the board of this dollar amount. Existing law provides that
the board may adopt regulations to implement the foregoing provisions

This bill would revise the provisions relating to the collection of fees to delete the
references to applicants for licenses or renewal of licenses as manufacturers or distribu-
tors. The bill would instead require every manufacturer to file a statement on or before
May 1 of each year which contains specified information and to pay a fee within a
specified time after wntten nonfication by the board The bill would also make related
changes A penalty would be assessed against the manufacturer for delinquent pay-
ments

This bill would require the bureau to notify the board of the dollar amount necessary
to fully fund the third-party dispute resolution process on or before February 1, but
would not specify the method by which the board 1s to determine the dollar amount

This bill would provide that the regulations which the board may adopt to implement
the provisions relating to the collection of fees shall include, at a mimimum, a formula
for calculating the fee to be collected for each motor vehicle and the total amount of
fees to be collected from each manufacturer

This bill would declare that it is to take effect immediately as an urgency statute

Ch. 204 (AB 2898) Lewis Orange County Harbors, Beaches and Parks District
park conversion

Existing provisions of the State Beach, Park, Recreational, and Historical Facilities
Bond Act of 1974 require that property acquired with bond act grant funds be used by
the grantee only for the purpose for which the funds were requested and that no other
use be permtted except by a specific act of the Legislature.

This bill would authorize the Orange County Harbors, Beaches and Parks District, or
any successor agency, to convert the Lower Sanhago Creek Regional Park, which was
acqguired with bond act funds, to other uses if the district, or any successor agency,
acquires substitute parklands or develops new recreational facihties on existing park-
lands, as specified The bill would require the district, or any successor agency, to enter
into an agreement with the Department of Parks and Recreation governing the use of
the substitute parklands or new recreational facilibes prior to the conversion

The bill would declare that 1t 1s to take effect immediately as an urgency statute

Ch 205 (SB729) McCorquodale Sales and use tax exemptions. student yearbooks
and catalogs

The existing Califorma Sales and Use Tax Law imposes a state tax on the sale or use
of tangible personal property unless the sale or use is exempt from the tax This law
provides that any public school, school district, or student organmization shall not be
considered a retailer for purposes of the law with respect to yearbooks and catalogs
prepared for and by 1t and distributed to students, thereby exempting yearbook and
catalog sales to students by these entities from the tax

This bill would further provide that any county office of education also shall not be
considered a retailer with respect to yearbooks and catalogs prepared for and by it and
distributed to students, thereby also exempting yearbook and catalog sales to students
by any county office of education from the tax

Under existing law, counties and cities are authonized to impose local sales and use
taxes in conformuty with state sales and use taxes Exemptions from state sales and use
taxes enacted by the Legislature are automatically incorporated into the local taxes
Section 2230 of the Revenue and Taxation Code provides that the state will reimburse
counties and cihes for revenue losses caused by the enactment of sales and use tax
exemptions.

This bill would provide that no reimbursement or appropnation is made to local
agencies because revenue losses to local agencies due to the hill, if any, are minor and
will not cause any financial burden to local government.

NOTE: Supernior numbers appear as a separate section at the end of the digests
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rights to the water to which it was en-
titled under several pre-1953 licenses
prior to the September 9, 1953 effective
date of the statutes, and thus was not
being divested of any.water rights.

Thus, the appellate court ordered the
trial court to issue the appropriate writs
commanding the WRCB to “exercise its
discretion to conduct proceedings for
revocation of licenses 10191 and 10192,
subject to its authority to reissue them
consistent with section 5946, as con-
strued in this opinion.”

On June 22, however, the court grant-
ed LAWP’s motion for reconsideration
and temporarily withdrew its May 23
opinion, in order to consider LAWP’s
objections to alleged factual errors in
the court’s original opinion. If the appel-
late court reinstates its opinion, LAWP
has suggested it will appeal the ruling to
the California Supreme Court.

RECENT MEETINGS:

At its May meeting, the Board con-
sidered a proposed extension of the
State Mussel Watch program (SMW),
which it has funded since 1977 in con-
junction with the DFG. SMW began as
a renewable interagency agreement to
monitor and analyze mussels for ab-
sorbed toxic metals and organics. (See
CRLR Vol. 6, No. 3 (Summer 1986)
p. 74 for background information.) The
program is also designed to provide
long-term information on the existence
and relative quantities of toxic pol-
lutants such as pesticides. Information
from the program is used to track
temporal trends and geographic distri-
bution of toxic substances along the
California coast. If the Board refunds
SMW, the interagency agreement would
extend to July 1989. Proposed survey
sites for the 1988-89 program tentatively
include a continuation of research in
ocean areas near the Diablo Canyon
Power Plant, the Elk River Treatment
Plant, the U.S. Naval Weapons Station
at Seal Beach, the San Diego Creek,
and San Diego Bay.

Also at its May meeting, the Board
considered whether to extend its toxic
substances monitoring program (TSMP)
designed to detect toxic pollutants in
fish and other aquatic organisms. By
examining fish livers for metals analysis
and flesh for mercury and synthetic
organics analyses, TSMP provides the
state and regional boards with long-
term trends of pollutants and their
quantities in fresh surface waters. TSMP
also identifies potential problems in
inland water areas which might warrant
further study. This program also oper-

ates through an interagency agreement
with the DFG, which expires in 1989.
Streams and lakes sampled under the
TSMP include the Russian River, the
New River, the Kesterson Reservoir, the
Sacramento Slough, the Salton Sea, San
Diego Creek, Sweetwater Marsh, and
the Tijuana River.

FUTURE MEETINGS:

Workshop meetings are generally
held the first Wednesday and Thursday
of the month. For exact times and meet-
ing locations, contact Maureen Marche
at (916) 445-5240.

* =

INDEPENDENTS

AUCTIONEER COMMISSION
Executive Officer: Karen Wyant
(916) 324-5894

The Auctioneer and Auction Li-
censing Act was enacted in 1982 (AB
1257, Chapter 1499, Statutes of 1982)
and established the California Auction-
eer Commission to regulate auctioneers
and auction businesses in California.

The Act was designed to protect the
public from various forms of deceptive
and fraudulent sales practices by estab-
lishing minimal requirements for the
licensure of auctioneers and auction
businesses and prohibiting certain types
of conduct.

The Auctioneer and Auction Licens-
ing Act provided for the appointment of
a seven-member Board of Governors,
composed of four public members and
three auctioneers, to enforce the pro-
visions of the act and to administer the
activities of the Auctioneer Commission.
Members of the Board are appointed by
the Governor for four-year terms. Each
member must be at least 21 years old
and a California resident for at least five
years prior to appointment. In addition,
the three industry members must have a
minimum of five years’ experience in
auctioneering and be of recognized
standing in the trade.

The Act provides assistance to the
Board of Governors in the form of a
council of advisers appointed by the
Board for one-year terms. In September
1987, the Board disbanded the council
of advisers and replaced it with a new
Advisory Council (see CRLR Vol. 7,
No. 4 (Fall 1987) p. 99 for background
information).

MAJOR PROJECTS:

Proposed Regulations Rejected. On
May 2, the Office of Administrative
Law (OAL) rejected the Commission’s
proposed section 3527, Chapter 35, Title
16 of the California Code of Regula-

tions, requiring specific disclosures on
consignor contracts. (See CRLR Vol 8,
No. 2 (Spring 1988) p. 113; Vol. 8, No.
1 (Winter 1988) p. 99; and Vol. 7, No. 4
(Fall 1987) p. 99 for complete back-
ground information.) This marks the
second time that OAL has rejected the
proposed wording for lack of clarity.
According to OAL, consumers may be-
come confused when they are informed
that licensed auctioneers are “bonded to
the Commission in the amount of
$10,000 for all occurrences.” OAL be-
lieves this may be construed to mean
either that the total maximum bonding
coverage is $10,000, or that the licensee
is bonded for $10,000 for each and every
occurrence.

The Commission was scheduled to
discuss the rejection and whether to
resubmit the language to QAL at its
June 30 meeting.

Warnings to Licensees. In May, the
Commission warned licensees to careful-
ly review their contracts to assure com-
pliance with section 5776(k) of the
Business and Professions Code. Failure
to include the information required by
section 5776(k) could result in a $250
fine. Licensees were also cautioned to
prominently post the sign required by
section 5775(c) at the main entrance of
each auction sale. Fines of $50 for a
first violation are being assessed when-
ever such a violation is observed by the
Executive Officer. The sign must be 18”
X 24” and state “The [or “this™] auction
is being conducted pursuant to section
2328 of the Commercial Code, section
235 of the Penal Code, and the pro-
visions of the California Auctioneer and
Auction Licensing Act. California Auc-
tioneer Commission, 1130 K Street,
Suite 1120, Sacramento, CA 95814.”

FUTURE MEETINGS:
To be announced.
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steward at the track where the meeting
is being conducted to be responsible for
monitoring the satellite wagering activi-
ties at the track and at all satellite
wagering facilities receiving the signal,
Instead, this bill would require the
Board to contract with persons licensed
as stewards to perform duties as Board
representatives at satellite wagering
facilities with an average daily handle of
$100,000 or more, but would prohibit
the assigning of more than one steward
per event. This bill is pending in the
Assembly Committee on Governmental
Organization.

SB 2010 (Maddy), as amended May
17, was signed by the Governor on June
8 (Chapter 138, Statutes of 1988). Exist-
ing law requires any person claiming
money from a parimutuel pool to file a
claim with the CHRB within sixty days
after the close of a horse racing meeting
and requires any unclaimed money from
a parimutuel pool to be paid to the
Board ninety days after the close of the
meeting. This bill requires a person to
file a claim for money from a parimutuel
pool with the association issuing the
ticket within 120 days after the close of
the meeting, and deletes the provisions
for filing claims with the Board. The bill
also requires any unclaimed money from
a parimutuel pool to be paid to the
Board 120 days after the close of the
meeting, with specified exceptions,

SB 532 (Keene), as amended June
13, would authorize the CHRB to permit
quarter horse races over distances of up
to 5-1 furlongs. At this writing, this bill
is pending in the Assembly Ways and
Means Committee.

The following bills died in committee
or were dropped by their authors: 4B
3198 (Bame), regarding harness racing at
the 22nd District Agricultural Associa-
tion (Del Mar); and AB 2318 (Waters),
regarding state license fees for mixed
breed meetings.

FUTURE MEETINGS:
August 26 at Del Mar.
September 23 at San Mateo.
October 21 at Arcadia.
November 18 at Los Angeles.
December 16 at Los Angeles.

NEW MOTOR VEHICLE BOARD
Executive Officer: Sam W. Jennings
(916) 445-1888

The New Motor Vehicle Board
(NMVB) licenses new motor vehicle deal-
erships and regulates dealership reloca-
tions and manufacturer terminations of
franchises. It reviews disciplinary action
taken against dealers by the Department
of Motor Vehicles. Most licensees deal
in cars or motorcycles.

The Board also handles disputes a-
rising out of warranty reimbursement
schedules. After servicing or replacing
parts in a car under warranty, a dealer
is reimbursed by the manufacturer, The
manufacturer sets reimbursement rates
which a dealer occasionally challenges
as unreasonable. Infrequently, the manu-
facturer’s failure to compensate the deal-
er for tests performed on vehicles is
questioned.

The Board consists of four dealer
members and five public members. The
Board’s staff consists of an executive
secretary, three legal assistants and two
secretaries.

MAJOR PROJECTS:

Proposed Regulations for Third Par-
ty Dispute Resolution Certification Pro-
gram. At its June 22 meeting in Los
Angeles, the Board was scheduled to
consider proposed new Article 1.5,
which (if approved) will be added to its
regulations which appear in Title 13,
California Code of Regulations. Article
1.5 will implement AB 2057 (Tanner)
(Chapter 1280, Statutes of 1987), which
added section 9889.75 to the Business
and Professions Code. Section 9889.75
requires the NMVB to establish and
administer the collection of fees for the
purpose of fully funding the Bureau of
Automotive Repair’s Certification Pro-
gram for Qualified Third Party Dispute
Resolution Processes. (See CRLR Vol.
7, No. 4 (Fall 1987) pp. 40 and 104; and
Vol. 7, No. 3 (Summer 1987) pp. 58-59
and 129 for background information on
AB 2057.)

The Board has proposed two alterna-
tive versions of Article 1.5, and will
adopt whichever version is appropriate
depending upon whether AB 1367 (Tan-
ner), which would amend section 9889.75,
passes the legislature (see supra LEGIS-
LATION), Alternative #1 assumes that
AB 1367 fails to pass and section 9889.75
remains as it is. Section 9889.75 cur-
rently requires manufacturers to file a
statement with their license application
or renewal submitted to the Department
of Motor Vehicles (DMV), which reports

the number of new motor vehicles which
were sold, leased, or otherwise dis-
tributed by or for the manufacturer or
distributor in California within the pre-
ceding calendar year. Under Alternative
#1, the DMY will calculate the fee to be
assessed from this statement, using 42
cents per new motor vehicle distributed,
and the manufacturer will be notified by
DMV to submit that fee to DMV at the
time of license renewal or application.
Alternative #2 assumes that AB 1367
will amend section 9889.75 to require
manufacturers to file a statement with
the NMVB on or before May 1 of every
year, which reports the number of new
motor vehicles distributed by the manu-
facturer which were sold, leased, or
otherwise distributed in California dur-
ing the preceding calendar year. The
NMVB would then determine the fee to
be assessed per vehicle pursuant to a
formula set forth in the proposed regula-
tion. Altermative #2 also sets forth a
delinquency period and delinquency pen-
alties which are consistent with AB 1367.

LEGISLATION:

AB 1367 (Tanner), as amended May
31, would amend section 9889.75 of the
Business and Professions Code. For pur-
poses of the Certification Account which
funds the Bureau of Automotive Repair’s
program for certification of third party
dispute resolution processes, this bill
would require every new motor vehicle
manufacturer to file a statement on or
before May 1 of each year which con-
tains specified information, and to pay a
fee within a specified time period after
written notification by the NMVB. This
bill also requires the NMVB, in adopt-
ing regulations to implement section
9889.75, to include a formula for cal-
culating the fee to be collected for each
motor vehicle and the total amount of
fees to be collected from each manufac-
turer. (See supra MAJOR PROJECTS
for related discussion.) AB 1367 was
submitted to the Governor for approval
on June 14.

AB 3659 (Duplissea), as amended on
April 20, would proscribe specified acts
relative to advertisements for the sale of
vehicles, and would require specified in-
formation to be disclosed in those adver-
tisement. The bill would also provide a
definition of “manufacturer’s suggested
retail price” for purposes of those adver-
tisements. This bill passed the Assembly
on June 9 and is pending in the Senate
Transportation Committee.

AB 4513 (Tanner), as amended April
20, would revise the definition of “motor
vehicle” for the purpose of warranties,

y
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- REGULATORY AGENCY ACTION

STATE & CONSUMER
SERVICES AGENCY

(Department of Consumer Affairs)

BOARD OF ACCOUNTANCY
Executive Officer: Della Bousquet
(916)920-7121 '

The Board of Accountancy (BOA), a
twelve-member board, regulates, licenses
and disciplines public accountants and
certified public accountants (PAs and
CPAs). Each member serves a four-year
term and receives no compensation
other than expenses incurred for Board
activities. The Board establishes and
maintains standards of qualification and
conduct within the accounting profes-

sion, primarily through its power to-

license. It is a misdemeanor to practice
accountancy without a license in Cali-
fornia. ‘

The Board’s staff administers and
processes the nationally standardized
CPA examination. Approximately 16,000
applications are processed each year.

Three to four thousand of these appli- -
cants successfully complete the entire

exam and are licensed. )

The current Board officers are Pres-
ident Sam Yellen, Vice President Henry
Yee, and Secretary/ Treasurer Jeffery
Martin. On May 4, Senator Roberti,
Chair of the Senate Rules Committee,

appointed Joseph C. Tambe of West

Covina as one of two Board public
members. Mr. Tambe replaces Ralph
Buon-Cristiana; his term will expire
January 1, 1992.

On June 21, Governor Deukmejian
appointed Walter F. Finch of Sacra-
mento to the Board to replace Richard
G. Gallup, whose term had expired. Mr.
Finch is a public accountant and a
member of the Society of California
Accountants and the National Society
of Public Accountants. His term will
expire November 26, 1991.

MAJOR PROJECTS:

Regulatory Changes. BOA scheduled
a November 17 hearing in San Francisco
to consider the adoption of the follow-
ing amendments and additions to its
regulations, which appear in Chapter 1,
Title 16 of the California Code of Regu-.
lations.

—_

New section 66.1 would prohibit use
of plural terms such as “and company”
or “and associates” in a corporate name,
unless the firm employs at least one full-
time licensee and an assistant or consists
of two or more licensees. A similar rule
is already in effect for partnerships. (See
CRLR Vol. 8, No. 3 (Summer 1988)

" p. 44 for background information.)

Section 75.7 would be amended to
allow the use of the term “CPA” in a
corporate name if at least one share-
holder is a CPA or has applied for a
certificate. The remaining shareholders

. may be public accountants. This rule

also conforms to the existing rule for
partnerships.

Changes to section 87.5 would per-
mit the Board’s Administrative Commit-

“tee to order a licensee to complete

additional continuing education courses
beyond the mandatory eighty hours
every two years for minor infractions of
the Business and Professions Code. Sec-

" tion 87.6 would permit the Positive

Enforcement Committee to order spe-
cific courses within the eighty hours for
similar minor infractions.

Proposed amendments to section 54

“would clarify situations in which client

information may be released and would
require licensees to respond to Board
inquiries by providing specific informa-
tion within thirty days.

KMG Main Hurdman. The Board
recently decided to nonadopt a pro-
posed decision by Administrative Law
Judge Ruth Aslte which recommends
dismissal of charges brought by BOA

-against KMG Main Hurdman. Accord-

ing to BOA Executive Officer Della
Bousquet, this is the first time any state
board has attempted to discipline a
major accounting firm. In March 1987,
the firm merged with Peat Marwick
Mitchell to form what is reported to be
the world’s largest accounting firm, Peat
Marwick Main.

Charges of gross negligence against
the firm and several individually named
respondents are based on a 1985 audit
of Technical Equities Corporation

(TEC). The methods used allegedly did
not conform to generally accepted
accounting principles and did not reveal
TEC’s financial instability. TEC went
bankrupt in 1986, six months after the
respondents issued a “clean opinion” in-
dicating solvency. Earlier this year, Main
Hurdman settled out of court with TEC
investors for $17.9 million in a private
suit based on related negligence charges.

The Deputy Attorney General is
prosecuting the Board’s action and both
parties submitted briefs on the proposed
decision in August. The Board was
scheduled to discuss the case in closed
sessions on September 20 and October 6
before Administrative Law Judge Frank
Britt.

Uniform CPA Examination. On May
25, the National Association of State
Boards of Accountancy (NASBA) dis-
tributed a discussion memorandum and:
questionnaire to each state’s Board of
Accountancy, soliciting their responses
to proposed changes in the. Uniform
CPA Examination. -

The proposals, prepared by NASBA'’s
Joint Coordinating Committee and the
American Institute of Certified Public

_ Accountants, are as follows: (a) com-

bine the Accounting Theory and Prac-
tice sections of the exam and allocate
the subjects differently; (b) change the
test to an all-objective format (multiple
choice, true/false); and (c) shorten the
exam from two-and-one-half days to
two days.

At the Board’s June 29-30 meeting,
BOA members expressed concern about
the proposed changes and unanimously
voted to follow the American Account-
ing Association’s (AAA) opposition to
the proposals. In a letter to NASBA’s
Joint Committee, AAA President Wil-
liam H. Beaver stressed the importance

.of non-objective testing of individual

analysis and judgmental decisions. Mr.
Beaver also pointed out that the current
format allows a candidate to earn some
credit for proper method even if the
result is incorrect. In addition to AAA,
approximately 70% of the state boards
oppose the proposed changes.

NASBA was scheduled to consider
the proposals at its regional meeting on
September 25-28 in San Francisco, but
is not likely to implement any changes
in view of the overwhelming opposition.

Abolition of the Minority Represen-
tation Committee. In opposition to the
Board’s prior decision to abolish its
Minority Representation Committee,
Mr. Franco H. Consolacion, President
of the Filipino Accountants Association,
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2 REGULATORY AGENCY ACTION

$25,000 in 1984. The horse won, and ten
days later it came to the stewards’ atten-
tion that the horse had in fact earned
$25,100 in 1984. Within one day of the
receipt of this information, the stewards
conducted an investigation and disquali-
fied the horse. A hearing was subse-
quently conducted by Commissioner
Felton of the CHRB as referee, who
upheld the stewards” decision. Based on
section 1754, Title 4, California Code of
Regulations, which requires any protest
or complaint against a horse to be made
within 72 hours of the race, the horse’s
owner petitioned for a writ of mandate
under Code of Civil Procedure section
1094.5, but the trial court denied the
petition.

The Court of Appeal affirmed. It
held that the CHRB had acted within a
reasonable time in disqualifying the
horse, since it was acting under Title 4,
CCR, section 1750 (inquiry into com-
plaints by stewards), and section 1592
(disqualification of ineligible horses), to
which the 72-hour limitation of section
1754 does not apply. The court further
held the CHRB did not engage in surrep-
titious rulemaking in violation of the
Administrative Procedure Act in dis-
qualifying the horse, and that its de-
cision was supported by substantial
evidence.

RECENT MEETINGS:

At its August 26 meeting in La Jolla,
the CHRB passed a measure requiring
that official programs include an indi-
cator as to which horses are currently
receiving Lasix medication or have re-
cently been taken off Lasix medication.

FUTURE MEETINGS:
December 16 at Los Angeles.

NEW MOTOR VEHICLE BOARD
Executive Officer: Sam W. Jennings
(916) 445-1888

The New Motor Vehicle Board
(NMVB,) licenses new motor vehicle deal-
erships and regulates dealership reloca-
tions and manufacturer terminations of
franchises. It reviews disciplinary action
taken against dealers by the Department
of Motor Vehicles. Most licensees deal
in cars or motorcycles.

The Board also handles disputes
arising out of warranty reimbursement
schedules. After servicing or replacing
parts in a car under warranty, a dealer
is reimbursed by the manufacturer. The
manufacturer sets reimbursement rates
which a dealer occasionally challenges
as unreasonable. Infrequently, the manu-

facturer’s failure to compensate the
dealer for tests performed on vehicles is
questioned.

The Board consists of four dealer
members and five public members. The
Board’s staff consists of an executive
secretary, three legal assistants and two
secretaries.

On August 22, Governor Deukmejian
removed automobile dealer Eminiano
Reodia from the Board after he failed to
explain the suspension of his automo-
bile seller’s license by the Department of
Motor Vehicles. The Governor had ap-
pointed Reodia to the NMVB in 1983.

MAJOR PROJECTS:

Regulations for Third Party Dis-
pute Resolution Certification Program
Adopted. The Office of Administrative
Law has approved amendments to the
NMVB’ regulations, which appear in
Title 13, California Code of Regula-
tions. These regulations have been
adopted pursuant to the passage of AB
1367 (Tanner), which amends the exist-
ing statute requiring the NMVB to
administer the collection of manufactur-
ers’ fees to fund the Bureau of Auto-
motive Repair’s (BAR) Certification
Program for Qualified Third Party Dis-
pute Resolution Processes. (See supra
LEGISLATION; see also CRLR Vol. 8,
No. 3 (Summer 1988) p. 123 for back-
ground information.)

New regulatory section 553.50 re-
quires every new motor vehicle manu-
facturer to file a statement containing
specified information by May 1 of each
year. Section 553.60 sets forth a pre-
sumption of liability if the information
required by section 553.50 is not re-
ceived by the Board within the applica-
ble time period, or it is determined by
the Board that the information received
is substantially inaccurate. Finally,
section 553.70 assesses the fee for each
vehicle by dividing the dollar amount
necessary to fund BAR’s certification
program by the number of new motor
vehicles sold, leased, or otherwise dis-
tributed in California during the preced-
ing calendar year.

LEGISLATION:

AB 582 (Harris), as amended, regu-
lates advertisements for the sale of new
motor vehicles by motor vehicle brokers.
Under existing law, it is unlawful for a
licensed vehicle dealer to advertise or
offer for sale any vehicle not actually on
the dealer’s premises or available to the
dealer from the manufacturer or distrib-
utor. As specified, this bill makes it
lawful to advertise or offer for sale any
vehicle, if the advertising dealer has an

enforceable right of delivery of the
vehicle from another dealer who has a
similar right with the manufacturer or
distributor of the vehicle. AB 582 was
signed by the Governor on September
30 (Chapter 1583, Statutes of 1988).

AB 4020 (Sher), as amended on
August 2, proscribes specified acts by a
vehicle dealer licensed under the Vehicle
Code relating to advertisements for the
sale of vehicles. The bill requires speci-
fied information to be disclosed in those
advertisements, and makes related
changes regarding supplemental price
stickers. AB 4020 was also signed by the
Governor on September 30 (Chapter
1584, Statutes of 1988).

The following is a status update of
bills discussed in CRLR Vol. 8, No. 3
(Summer 1988) at pages 123-24:

AB 1367 (Tanner) amends section
9889.75 of the Business and Professions
Code, which requires the NMVB to
establish and administer the collection
of fees for the purpose of funding BAR’s
Certification Program for Qualified
Third Party Dispute Resolution Pro-
cesses. Manufacturers are required to
file a statement with the NMVB which
reports the number of new motor ve-
hicles distributed by the manufacturer
which were sold, leased, or otherwise
distributed in California during the pre-
ceding calendar year. This bill also
requires the NMVB to adopt regulations
to implement section 9889.75, to include
a formula for calculating the fee to be
collected for each motor vehicle and the
total amount of fees to be collected
from each manufacturer. (See supra
MAJOR PROJECTS for related dis-
cussion.) This bill was signed by the
Governor on June 23 (Chapter 203, Stat-
utes of 1988).

AB 3659 (Duplissea), as amended
August 17, requires specified informa-
tion to be disclosed in advertisements
for the sale of vehicles. This bill also
provides a definition of the term “manu-
facturer’s suggested retail price” for
purposes of those advertisernents. On
September 13, this bill was signed by
the Governor (Chapter 843, Statutes of
1988).

AB 4513 (Tanner), as amended April
20, revises the definition of “motor
vehicle” for the purpose of warranties,
to include the chassis and that portion
of a motorhome devoted to its propul-
sion. This bill also defines “motorhome”
for warranty purposes. AB 4513 was
signed by the Governor on August 29
(Chapter 697, Statutes of 1988).

SB 2863 (Doolittle), as amended on
May 5, would have provided that any
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County of Los Angeles S dg
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LISA NEIDERMEIER, Case No.: BC638010

Plaintiff,

V. Hearing Date: November 28, 2018
FCA US LLC; et. al, [FFENTATHVE} ORDER RE:
MOTION FOR ATTORNEY’S FEES
Defendants.

BACKGROUND

This is a lemon law action under the Song-Beverly Consumer Warranty Act that came for|
trial on June 5, 2018. The jury found that: Lisa Niedermeier (‘“Plaintiff") purchased a new motor
vehicle manufactured by Defendant FCA US LLC (“Defendant™); Defendant gave Lisa
Niedermeier an express written limited warranty; the vehicle had defects covered by the express
written limited warranty that substantially impaired the vehicle’s use, value or safety to a
reasonable buyer, etc. (See Judgment on the Jury Verdict 6/21/18). The jury found total damages
of $39,584.43, and the jury imposed $59.376.65 as a penalty (Judgment on Jury Verdict §9). In
total the jury awarded Plaintiff $98,961.08 ggl:a-Defendant,wé{-h—%n’cercst“

EVIDENTIARY OBJECTIONS

The Court OVERRULES Plaintiff’s evidentiary objections to the Declaration of Michelle

Droeger.

ANALYSIS
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Plaintiff Lisa Neidermeier ( “Plaintiff””) moves for attorney’s fees of $278,983.55 in fees,
costs and expenses. In prosecuting this case, the Plaintiff contends she incurred fees of $12,750
from the Knight Law Group LLP, (Mikhov Decl. 92; Exh. A) and $147,231.25 in fees from
Hackler Daghighian Martino and Novak (“HDMN?). (Daghighian Decl. §9; Exh. A.) Counsel
request an enhancement of .5 in the amount of $79,990.63. Plaintiff also seeks costs in the
amount of $39,011.67. (Mikhov Decl. 42, Exh. A-B; Daghighian Decl. 49, Exh. A.)

“The verified time statements of the attorneys, as officers of the court, are entitled to
credence in the absence of a clear indication the records are erroneous.” (Horsford v. Board Of
Trustees Of California State University (2005) 132 Cal.App.4th 359, 396.) 1f the motion is
supported by evidence, the opposing party must respond with specific evidence showing that the
fees are unreasonable. (Premicr Med. Mgmt. Sys. v. California Ins. Guarantee Ass’'n (2008) 163
Cal.App.4th 550, 560-63.) The Court has discretion to reduce fees that result from inefficient or
duplicative use of time. (Horsford at 395.)

“The determination of what constitutes a reasonable fee generally ‘begins with the
‘lodestar,’ i.e., the number of hours reasonably expended multiplied by the reasonable hourly

*9Y W

rate....”” “[T]he lodestar is the basic fee for comparable legal services in the community; it may
be adjusted by the court based on factors including, as relevant herein, (1) the novelty and
difficulty of the questions involved, (2) the skill displayed in presenting them, (3) the extent to
which the nature of the litigation precluded other employment by the attorneys, (4) the
contingent nature of the fec award....” (Graciano v. Robinson Ford Sales, Inc. (2006) 144

Cal.App.4th 140, 154.)

Knight Law Group

Plaintiff requests $12,750 from the Knight Law Group LLP, (Mikhov Decl. 42; Exh. A).
Plaintiff submits evidence of their hourly rates (Mikhov Decl. 9917-23.) Given the evidence

submitted by Plaintiff and the Court’s experience in similar matters, the Court finds a reasonable

t
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hourly rate for an attorney in Los Angeles with approximately 15 years of experience is $450/hr;
approximately 10 years of experience is between $350/hr; approximately 5 years of experience is
$225/hr. The Court finds that 5 hours at $450/hour ($2,250); 6 hours at $350/hour ($2,100), and
10 hours at $225/hour ($2,250) is reasonable based on the billing entries submitted. Counsel’s
hours were reduced based on the duplication of efforts across Plaintiff’s firms and excessive time
spent reviewing Plaintiffs’ documents.

The Court awards the Knight Law Group $6,600 in reasonable attorney’s fees.

Hackler Daghighian Martino & Novak, P.C.

Plaintiff requests $147,231.25 from the HDMN, (Daghighian Decl. 99; Exh. A). Plaintiff
submits evidence of their hourly rates (Daghighian Decl. 993-8.) Given the evidence submitted
by Plaintiff and the Court’s experience in similar matters. the Court finds that 150 hours at
$450/hour ($67,500); .25 hours at $350/hour ($87.50), 200 hours at $250/hour ($50,000), and
3.25 hours at $75/hour ($243.75) is reasonable based on the billing entries submitted. Counsel’s
hours were reduced based on the excessive time billed on the instant motion, block billing, time
reviewing the file and duplication of billing entries (Daghighian Reply Decl 94).

The Court awards HDMN $117,831.25 in reasonable attorney’s fees.

Multiplier

Plaintiff requests a multiplier based on the contingency nature of the case and the
complexity of this case due to delays caused by Defendant. “The purpose of a fee enhancement,
or so-called multiplier, for contingent risk is to bring the financial incentives for attorneys
enforcing important constitutional rights. . . into line with incentives they have to undertake
claims for which they are paid on a fee-for-services basis.” (Ketchum v. Moses (2001) 24 Cal.
4th 1122, 1132.) The Court finds that an upward adjustment to the lodestar is not warranted in
this action. This is a straight forward lemon law case. This case did not present any novel or

difficult issues, especially for attorneys as experienced as plaintift's counsel. There is no
b

.....
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evidence that plaintiff's counsel was precluded from taking other cases. A downward adjustment
to the lodestar is not warranted either as Plaintiff’s counsel took this case on a contingency.

Costs

Except as otherwise expressly provided by statute, a prevailing party is entitled as a
matter of right to recover costs in any action or proceeding.” (CCP § 1032(b).) “Allowable
costs shall be reasonably necessary to the conduct of the litigation rather than merely convenient
or beneficial to its preparation.” (CCP § 1033.5(c)(2).) “If the items appearing in a cost bill
appear to be proper charges, the burden is on the party seeking to tax costs to show that they
were not reasonable or necessary.” (Ladas v. California State Auto. Assn. (1993) 19 Cal. App.
4th 761, 774.) “On the other hand, if the items are properly objected to, they are put in issue and
the burden of proof is on the party claiming them as costs.” (/hid.)

In opposition, Defendants do not object to any items in the Memorandum of Costs.

Accordingly, the Court GRANTS $39,011.67 in Costs to Plaintiff as well.

DATED: November 28, 2018 //

‘Honorable Daniel S-;‘"'I/\/Iurphy
Judge. Los Angeles Superior Court

.....
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