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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA 
 

J.O., 
 Petitioner, 
 
 v. 
 
THE SUPERIOR COURT OF 
SAN JOAQUIN COUNTY, 
 Respondent, 
 
SAN JOAQUIN COUNTY 
PUBLIC CONSERVATOR, 
 Real Party in Interest. 

No. S287285 
 
Court of Appeal No. 
3 Civ. C102071 
 
Superior Court No. 
STK-MH-LPSC-2016-0000110 
 
(The Hon. Kristine Eagle, Judge of 
the San Joaquin Superior Court, 
Department 7C) 
 
PETITIONER’S ANSWER TO 
AMICUS BRIEF BY THE 
CALIFORNIA DISTRICT 
ATTORNEYS ASSOCIATION 

 
TO: THE HONORABLE CHIEF JUSTICE AND HONORABLE 
ASSOCIATE JUSTICES OF THE SUPREME COURT OF 
CALIFORNIA: 
 
 Petitioner J.O., by and through his counsel, Judyanne D. Vallado, 

Public Defender of San Joaquin County (Public Defender), and Janis D. 

Everett and Nelson C. Lu, Deputy Public Defenders, hereby, respectfully 

presents this answer to the amicus brief by the California District Attorneys 

Association (CDAA). 

I. 

THE CDAA’S “NOTHING TO SEE HERE, EVERYTHING’S FINE” 
ARGUMENT IGNORES SUBSTANTIAL MISUSE OF BLANKET 

SECTION 170.6 MOTIONS BY ITS MEMBERS. 
 

 As the CDAA states, “is the statewide organization of California 

prosecutors” that “has over 3,5000 members, including elected and 

appointed district attorneys, city attorneys principally engaged in the 
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prosecution of criminal cases, and attorneys employed by these officials.”  

(CDAA Application to File Amicus Brief, p. 3.)  It correctly states that 

“[t]he continued legal viability of challenges to judges under Code of Civil 

Procedure section 170.6 [1]  is a matter of statewide importance.”  (Id. at p. 

4.)  Given the issue’s importance as it states, the CDAA should be, 

presumably, aware of its members’ practices in filing blanket section 170.6 

motions.  Further, Petitioner appreciates that the CDAA candidly 

acknowledges that “decisional law has made it clear that blanket challenges 

to judges under … section 170.6 are permissible but viewed with 

circumspect by the appellate courts[.]”  (CDAA’s Amicus Brief, p. 9, 

capitalization and boldface removed.) 

 It is thus of some dismay to Petitioner’s counsel that, 

notwithstanding such acknowledgement, the CDAA’s main argument, 

while acknowledging the disapproval of blanket section 170.6 motions by 

the three opinions in People v. Superior Court (Tejéda) (2016) 1 

Cal.App.5th 892 [205 Cal.Rptr.3d 200] (Tejéda) (CDAA’s Amicus Brief, 

pp. 12-13), paid no heed to what occurred in that case, which was 

precipitated by the actions of one of its most prominent members (the 

Orange County District Attorney (OCDA)) 2 .  Rather, despite its 

 
1  All further statutory references are to the Code of Civil Procedure unless 
otherwise indicated. 
2  Orange County is the third largest (by population) of California’s counties (List 
of counties in California – Wikipedia, 
<https://en.wikipedia.org/w/index.php?title=List_of_counties_in_California&oldi
(footnote continued on next page) 
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acknowledgment, the CDAA argues, “we submit that the holdings in 

Johnson [v. Superior Court (1958) 50 Cal.2d 693 [329 P.2d 5] (Johnson)] 

and Solberg [v. Superior Court (1977) 19 Cal.3d 182 [137 Cal.Rptr. 460, 

561 P.2d 1148] (Solberg)] have provided great predictability and stability 

in the law and are a workable balance between the competing interests of 

the bench, bar, and public.”  (CDAA’s Amicus Brief, p. 14.)  It was 

basically an “everything is fine, nothing to see” argument that ignores that 

everything is not fine. 

 At the risk of repeating ad nauseum, Petitioner must point out that 

his counsel believes what happened in Tejéda was something that the Court 

should never tolerate again.  In that case, the OCDA was found to have 

committed grave misconduct in its coordination with the Orange County 

Sheriff’s Office in running a secret informant program, and Judge Goethals 

of the Orange Superior Court (later justice of the Court of Appeal for the 

Fourth District) had found that the misconduct was severe enough to 

disqualify the OCDA from prosecution of the case (and, later, to bar the 

death penalty).  (Tejéda, supra, 1 Cal.App.5th at pp. 897-899; People v. 

Dekraai (2016) 5 Cal.App.5th 1110 [210 Cal.Rptr.3d 523]; see Rand & 

Bartley (Aug. 19, 2017) Scott Dekraai will not face death penalty because 

of OC sheriff’s dept misconduct, judge says, available at 

<https://abc7.com/post/scott-dekraai-will-not-face-death-penalty-judge-

 
d=1303373528> [as of Oct. 28, 2025]), and presumably the OCDA handles one of 
the largest criminal case loads in our state. 
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rules/2322153/> [as of Oct. 28, 2025].)  In retaliation to Judge Goethals’s 

disqualification decision (but before he further disallowed the death penalty 

against that defendant), the OCDA began a campaign of blanket section 

170.6 motions against Judge Goethals.  (Tejéda, supra, 1 Cal.App.5th at p. 

911 (conc. opn. of Aronson, J.); see id. at pp. 897-899.)  As then-Presiding 

Judge King of the Orange Superior Court stated: 

The very thought of [reassigning Judge Goethals] is 
offensive.  To allow a party to manipulate the court into 
removing a judge from hearing certain criminal cases – when 
that judge, in performance of his judicial duties, has 
conducted a hearing which exposed that same party’s 
misconduct – not only goes against the very cornerstone of 
our society: the rule of law, but would be a concession against 
judicial independence. 
 

 (Id. at p. 899.) 

 Judge Goethals protected the defendant’s due process right.  (Id. at 

p. 922 (dis. opn. of Thompson, J.).)  His rulings protected the due process 

right of future defendants in the Orange Superior Court.  The OCDA 

punished him for it, and the other judges were put on notice that the OCDA 

had the power to do so.  The CDAA ignores this reality in arguing that the 

“stability” that Johnson and Solberg brought should be preserved.  It 

ignores that its members appear to continue to use blanket section 170.6 

motions not because the judges are actually biased, because they abused 

their powers, or even that they repeatedly made legally erroneous rulings, 

but to intimidate the judges and/or force their reassignments – as the 

County Counsel apparently did in the San Joaquin Superior Court to force 



 

 10 

the reassignment of the Honorable Erin A. Guy Castillo.  (See Committee 

on Revision of the Penal Code Staff Memorandum 2025-04, available at 

<https://clrc.ca.gov/CRPC/Pub/Memos/CRPC25-04.pdf> [as of Oct. 28, 

2025], pp. 6-7. 3 )  This is not fine, particularly when the CDAA also ignores 

their members’ outsized power to cause such disruption to the courts – 

substantially larger than the powers theoretically wielded by public 

defenders and certainly far, far larger than the powers wielded by any other 

party.  The CDAA’s argument – which, Petitioner acknowledges, had its 

reasons – should nevertheless be rejected because as its members have 

demonstrated, they cannot help themselves but to abuse their use of blanket 

section 170.6 motions in this way. 

II. 

ASSUMING THAT PUBLIC DEFENDERS ARE NOT PART OF 
THE EXECUTIVE BRANCH, THE CDAA ARTICULATES NO 

REASON IN CONSTITUTIONAL LAW WHY PROHIBITING OR 
CURTAILING THE EXECUTIVE BRANCH FROM EXERCISING 
BLANKET SECTION 170.6 MOTIONS WOULD REQUIRE THE 

COURT TO ALSO PROHIBIT OR CURTAIL SUCH USES BY 
PUBLIC DEFENDER OFFICES ABSENT LEGISLATIVE ACTION. 

 
 The CDAA argued that it would be unfair to restrict the district 

attorneys – who are clearly part of the Executive Branch (People v. Bryant, 

Smith, & Wheeler (2014) 60 Cal.4th 335, 374 [178 Cal.Rptr.3d 185, 334 

P.3d 573]) – from interfering with the Judicial Branch operations by use of 

 
3  Again, Petitioner finds it significant that – even though he does not (as it would 
be disingenuous to) claim that such tactics are never carried out by public 
defenders, all of the examples given by the Commission on Revision of the Penal 
Code staff were by district attorneys. 
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blanket section 170.6 motions, if public defenders are not similarly 

restricted.  (CDAA’s Amicus Brief, pp. 15-20.)  Petitioner’s counsel 

believes that the validity of that assertion rests on whether if public 

defenders are properly considered part of the Executive Branch or not. 

Again at the risk of repeating ad nauseum, article III, section 3 4  of 

the California Constitution states: “The powers of state government are 

legislative, executive, and judicial.  Persons charged with the exercise of 

one power may not exercise either of the others except as permitted by the 

Constitution.”  That constitutional provision is based on the principle that 

the Founding Fathers laid down that our country, and therefore our state as 

an indivisible part of it (Cal. Const., art. III, § 1) is governed by a tripartite 

government with three coequal branches.  (Clinton v. Jones (1997) 520 

U.S. 681, 700 [117 S.Ct. 1636, 1647, 137 L.Ed.2d 945]; People v. Bunn 

(2002) 27 Cal.4th 1, 14 [115 Cal.Rptr.2d 192, 37 P.3d 380].)  If public 

defenders’ offices were part of the Executive Branch – an issue that 

Petitioner’s counsel takes no position on – then Petitioner’s counsel would 

agree that whatever restrictions, if any, the Court ultimately places on the 

use of blanket section 170.6 motions by district attorneys and county 

counsel may properly apply to public defenders, as a matter of 

constitutional principles, even if public defenders do not actually have the 

same ability to retaliate or intimidate judges as district attorneys do (a point 

 
4  All further references to section 3 are to article III, section 3 of the California 
Constitution. 
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to be further addressed below) as public defenders, under that assumption, 

would still be part of the Executive Branch. 5 

 But assuming that public defender offices are not part of the 

Executive Branch – as Justice Aronson assumed in Tejéda (Tejéda, supra, 1 

Cal.App.5th at p. 912, fn. 8 (conc. opn. of Aronson, J.)) and as this Court 

assumed in the supplemental briefing order – then any argument out of 

“fairness” (CDAA’s Amicus Brief, pp. 17-20) for restricting public 

defenders from exercising blanket section 170.6 motions are not well-

founded.  Unless they violate the federal or state constitutions, statutes 

passed by the Legislative Branch (either by the Legislature or by the People 

of the State of California, sitting as a whole as a sovereign legislature) are 

to be enforced by the Judicial Branch, headed by this Court.  (Anaheim 

Mobile Estates, LLC v. State of California (2025) 113 Cal.App.5th 602, 610 

[335 Cal.Rptr.3d 736].)  Therefore, if the Court finds that the Executive 

Branch’s use of blanket section 170.6 motions (i.e., by district attorneys or 

county counsel) violate the separation of powers, the Court must disallow 

the practice, because the federal and state constitutions must prevail over 

statutes.  (People v. Navárro (1972) 7 Cal.3d 248, 260 [102 Cal.Rptr. 137, 

497 P.2d 481].)  But if public defender offices are, as Justice Aronson and 

this Court assumed, not part of the Executive Branch, then there is no 

 
5  The California Public Defender Association’s (CPDA’s) amicus brief has 
already made the best points possible that public defenders are not part of the 
Executive Branch. 
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constitutional theory under which this Court should restrict public defender 

offices from exercising section 170.6 motions, in a blanket manner or not.  

Public defenders do not explicitly or impliedly constitute a separate fourth 

branch of the government covered by section 3, whether considered as a 

whole with the private defense bar or not. 

6  So, what separation of powers 

is violated by public defenders if they used blanket section 170.6 motions?  

None, Petitioner’s counsel believes, if public defenders are not considered 

part of the Executive Branch.  Any complaints that the CDAA has about a 

result in which the Executive Branch is rightfully called out for its 

interference with the Judicial Branch as an unconstitutional practice should 

be directed to the Legislative Branch – which is empowered to amend 

section 170.6, assuming that it does so in a way that does not offend section 

3 or any other constitutional provisions. 

In addition, Petitioner’s counsel also believes that the CDAA’s 

complaints about public defenders’ ability to use (and abuse) blanket 

section 170.6 motions overlook the power asymmetry (and not necessarily 

unfairly, as Petitioner’s counsel will admit) built into the prosecutorial 

power of district attorneys and other prosecutors.  Prosecutors alone have 

the ability to bring charges against criminal defendants – even when a 

grand jury hypothetically indicts a defendant sua sponte, the indictment still 

must be presented by a prosecutor.  (People v. Arróyo (2016) 62 Cal.4th 

6  The CDAA conceded that its arguments do not apply to private defense 
attorneys.  (CDAA’s Amicus Brief, p. 15.) 
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589, 595 [197 Cal.Rptr.3d 122, 364 P.3d 168].)  Prosecutors alone have the 

unique ability, in felony cases, to move to dismiss (and in almost all 

circumstances, the court would and should grant such a motion) and then 

refile – at least once, sometimes twice.  (Pen. Code, §§ 1387, 1387.1.)  (In 

the Tejéda situation, for example, a prosecutor who had followed in the 

OCDA’s scheme of boycotting Judge Goethals could have, if discontented 

with the judge that he or she were then assigned to, move to dismiss and 

refile – and, if by that point Judge Goethals had been appointed to the 

appellate bench, reuse a section 170.6 motion – and even outside that 

unique context, the prosecutor would have two, or sometimes three, 

chances at picking the judge that he or she would avoid; the defense 

(whether public defender or not) lacks that ability.)  With that being the 

case, restricting the district attorneys or county counsel from employing 

blanket section 170.6 motions while not restricting public defenders would 

not “dramatically tilt[] the scales in favor of one party at the expense of the 

other” – the prosecutors already have a built-in procedural advantage in the 

use of section 170.6 motions that public defenders (and other defense 

attorneys) lack.  Moreover, as the CPDA and the Law Offices of Marsanne 

Weese (“Ms. Weese”) pointed out in their amicus briefs, defense counsel 

have the obligation of looking at the needs and interests of their specific 

clients, which – except in the extreme case where accepting the particular 

judge is always bad for all clients – require the public defenders to be 



 

 15 

utmost certain before engaging in a campaign of blanket section 170.6 

motions against a judge, lest that a client who would benefit from going 

before that judge miss out on that benefit.  (Ms. Weese’s Amicus Brief, pp. 

11-12; CPDA’s Amicus Brief, pp. 15-17.)  The CDAA’s arguments about 

unfairness are not completely unmeritorious, but they are overblown. 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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III. 

CONCLUSION. 

 For the reasons stated previously and above, assuming that public 

defenders are not part of the Executive Branch, the Petitioner J.O. takes the 

position that separation of powers concerns implicated by blanket section 

170.6 motions only apply when a district attorney’s office or a county 

counsel’s office exercises such motions, and not when a public defender’s 

office or a private law firm does so.  For reasons previously stated, he prays 

that this Court grant him the relief requested – a remand to the Court of 

Appeal with directions to issue an opinion denying the section 170.6 

motion in this case (after overruling or limiting Solberg to allow for such a 

remedy).  He continues to respectfully oppose the “remedy” that the 

California Judges Association (CJA) proposes of outlawing, either 

temporarily or permanently, section 170.6 motions by public agencies. 

Dated: October 28, 2025 

  Respectfully submitted, 

  LAW OFFICES OF THE PUBLIC DEFENDER 
  JUDYANNE D. VALLADO, Public Defender 
  JANIS D. EVERETT, Deputy Public Defender 
  NELSON C. LU, Deputy Public Defender 
 
 
  By: ________________________________________ 
  Nelson C. Lu, Deputy Public Defender 
  Attorneys for the Petitioner 
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