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December 20, 2023

Mr. Jorge E. Navarrete
Clerk and Executive Officer
Supreme Court of California
350 McAllister Street

San Francisco, CA 94102

Re: Appellant’s Letter Brief in Response to Order for Supplemental
Briefing in People v. Marcos Esquivel Barrera, Case No. S103358

Dear Mr. Navarrete:

Pursuant to the Court’s December 6, 2023, Order, Appellant Marcos
Esquivel Barrera submits this letter brief in response to the Court’s question:
“What is the effect, if any, of the recent amendment to Penal Code section
745, subdivision (b) on the issues in this case? (Stats. 2023, ch. 464, § 1.)”

The answer to this Court’s question is that the amendment resolves the
only disputed issue. In prior briefing, which occurred before the Legislature
passed Assembly Bill No. 1118 (2023-2024 Reg. Sess.), the Attorney General
did not dispute that the trial record proved several violations of the Racial
Justice Act (RJA). The Attorney General only disputed whether Mr. Barrera
could obtain a remedy for those violations in this pending appeal. (4SRB, at
pp. 5-18.) The Attorney General took the position that Mr. Barrera could not,
as a jurisdictional matter, obtain relief on appeal unless Assembly Bill No.
1118 passed. (4SRB, at pp. 9-12 & fn. 3.)

On October 8, 2023, Governor Newsom signed into law Assembly Bill
No. 1118, which amended Penal Code section 745, subdivision (b) to specify
that: “[flor claims based on the trial record, a defendant may raise a claim
alleging a violation of subdivision (a) on direct appeal from the conviction or
sentence.” (Stats. 2023, ch. 464, § 1, eff. Jan. 1, 2024.) Appellant agrees with
respondent that the amendment to section 745, subdivision (b) “would allow
defendants to raise record-based RJA claims for first time on direct appeall.]
(4SRB at p. 11, fn. 3.)
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In prior briefing, respondent asserted that some of the materials cited
in the fourth supplemental opening brief go beyond the trial record. (4SRB at
p. 9.) However, respondent has never disputed that what remains — 1.e., the
trial record itself — proves there were several RJA violations. The remedy for
those violations remains clear: “the court shall vacate the conviction and

sentence, find that it is legally invalid, and order new proceedings consistent
with subdivision (a).” (Pen. Code, § 745, subd. (e)(2)(A).)

Respectfully submitted,

MARY K. McCOMB
State Public Defender

/sl
WILLIAM C. WHALEY
Supervising Deputy State Public Defender

Attorneys for Appellant
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DECLARATION OF SERVICE

Case Name: People v. Marco Esquivel Barrera

Case Number:  Supreme Court Case No. S103358
Los Angeles County Superior Court
Case No. PA029724-01

I, Ann-Marie Doersch, declare as follows: I am over the age of 18, and not party
to this cause. I am employed in the county where the mailing took place. My
business address is 770 L Street, Suite 1000, Sacramento, California 95814. 1
served a true copy of the following document:

APPELLANT’S LETTER BRIEF IN RESPONSE TO ORDER FOR
SUPPLEMENTAL BRIEFING

by enclosing it in envelopes and placing the envelopes for collection and
mailing with the United States Postal Service with postage fully prepaid on
the date and at the place shown below.

The envelopes were addressed and mailed on December 20, 2023, as follows:

Marcos Barrera Death Penalty Appeals Clerk
#T-38660 Los Angeles Superior Court
CSP-SQ 210 W. Temple St., Room M-3
4-EY-35 Los Angeles, CA 90012

San Quentin, CA 94974
Los Angeles County District | Los Angeles Public Defender’s

Attorney’s Office Office
211 W. Temple St., Ste. 1200 | 900 Third Street
Los Angeles, CA 90012 San Fernando, CA 91340

The following were served the aforementioned document(s) electronically via
TrueFiling on December 20, 2023:
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Susan S. Kim

Deputy Attorney General
Attorney General

Los Angeles Office

300 S. Spring St., Ste. 1702
Los Angeles, CA 90013
Susan. Kim@doj.ca.gov

California Appellate Project
425 California Street, Suite 800
San Francisco, CA 94104

filing@capsft.org

I declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct. Signed on December 20, 2023, at Sacramento

County, CA.

H Digitally signed by Ann-Marie Doersch
Ann-Marie Doersch pge"20531 20 os 4546 500

ANN-MARIE DOERSCH
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STATE OF CALIFORNIA
Supreme Court of California

PROOF OF SERVICE

STATE OF CALIFORNIA
Supreme Court of California

Case Name: PEOPLE v. BARRERA (MARCOS ESQUIVEL)

Case Number: S103358
Lower Court Case Number:

1. At the time of service I was at least 18 years of age and not a party to this legal action.

2. My email address used to e-serve: William.Whaley@ospd.ca.gov

3. I'served by email a copy of the following document(s) indicated below:

Title(s) of papers e-served:

Filing Type Document Title
SUPPLEMENTAL BRIEF 2023 12 20 Barrera SSAOB_TrueFile
Service Recipients:
Person Served Email Address Type| Date / Time

Susan Kim susan.kim@doj.ca.gov e- 12/20/2023

Office of the Attorney General Serve(8:46:32 AM

199519

Attorney Attorney General - Los Angeles Office docketinglaawt@doj.ca.govie-  [12/20/2023

Lindsay Boyd, Deputy Attorney General Serve|8:46:32 AM

OSPD Docketing docketing@ospd.ca.gov  |e- 12/20/2023

Office of the State Public Defender Serve(8:46:32 AM

000000

California Appellate Project filing@capsf.org e- |12/20/2023
Serve(8:46:32 AM

This proof of service was automatically created, submitted and signed on my behalf through my agreements with
TrueFiling and its contents are true to the best of my information, knowledge, and belief.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

12/20/2023

Date

/s/Ann-Marie Doersch

Signature

Whaley, William (293720)

Last Name, First Name (PNum)

Office of the State Public Defender

Law Firm
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