
S259364 
IN THE SUPREME COURT 

OF THE 
STATE OF CALIFORNIA 

 

SUNDAR NATARAJAN, M.D. 
Plaintiff and Appellant, 

v. 
DIGNITY HEALTH 

Defendant and Respondent. 
 

After A Decision By The Court Of Appeal, 
Third Appellate District 

Case No. C085906 
 

APPLICATION FOR LEAVE TO FILE AMICI CURIAE BRIEF IN 
SUPPORT OF RESPONDENT DIGNITY HEALTH 

 

PATRICK K. MOORE LAW 
CORPORATION  
Patrick K. Moore, SBN 77492 
pmoore@moorehealthlaw.com 
P.O. Box 13232  
Newport Beach, CA 92658  
Telephone:   (949) 553-4900  

HANSON BRIDGETT LLP 
*Glenda M. Zarbock, SBN 178890 
gzarbock@hansonbridgett.com 
425 Market Street, 26th Floor 
San Francisco, California 94105 
Telephone:  (415) 777-3200 
Facsimile:  (415) 541-9366 

ROSENBERG, SHPALL & 
ZEIGEN, APLC 
Carlo Coppo, SBN 34226 
papacoppo@yahoo.com 
10815 Rancho Bernardo Road, #310 
San Diego, CA 92127 
Telephone:  (858) 395-0338 
JOHN D. HARWELL, ATTORNEY 
AT LAW 
John D. Harwell, SBN 84813 
jdh@harwellapc.com 
225 27th Street 
Manhattan Beach, CA 90266 
Telephone: (310) 546-7078 
JAMES R. LAHANA, APLC 
James R. Lanana, SBN 71578 
jrl@lahanalegal.com  
5655 Lindero Canyon Road, #405 
Westlake Village, California 91362 
Telephone:  (818) 735-8600 

Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court

Electronically RECEIVED on 11/30/2020 at 4:16:34 PM

Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court

Electronically FILED on 12/1/2020 by Florentino Jimenez, Deputy Clerk

mailto:jdh@harwellapc.com


 2 

CERTIFICATE OF INTERESTED ENTITIES OR PERSONS 

SUPREME COURT OF THE STATE OF CALIFORNIA 
Sundar Natarajan, M.D. v. Dignity Health 

Supreme Court Case No. S259364 

There are no interested entities or parties that must be 
listed in this certificate under California Rules of Court, rule 
8.208(d)(1). 

 
DATED:  November 30, 2020 Respectfully submitted, 
 
 
 
  /s/ Glenda M. Zarbock 
 GLENDA M. ZARBOCK 

 
 
 
 



 3 

TABLE OF CONTENTS 

Page 

CERTIFICATE OF INTERESTED ENTITIES OR 
PERSONS ................................................................................2 

TABLE OF CONTENTS ...................................................................3 

TABLE OF AUTHORITIES .............................................................4 

APPLICATION FOR LEAVE TO FILE AMICI CURIAE 
BRIEF ......................................................................................7 

PROPOSED AMICI CURIAE BRIEF IN SUPPORT OF 
RESPONDENT DIGNITY HEALTH .................................. 11 

INTRODUCTION .......................................................................... 11 

ARGUMENT .................................................................................. 11 

1. The knowledge and judgment of an experienced peer 
review hearing officer are unique qualities among 
neutrals, retired judges and lawyers and are 
necessary to conduct a peer review hearing 
competently. ......................................................................... 11 

2. Experienced hearing officers promote the expansion 
of the pool of qualified hearing officers through 
formal education and training programs. .......................... 19 

3. Bias is not established by time-based compensation. ........ 22 

4. The crucial importance of a reputation for 
impartiality, especially in a small pool of hearing 
officers, would deter anyone who seeks future 
engagements from acting in a biased manner. .................. 26 

5. All constituents of a peer review hearing have a 
common interest in a fair proceeding. ................................ 27 

CONCLUSION ............................................................................... 30 

CERTIFICATE OF WORD COUNT ............................................. 32 

PROOF OF SERVICE ................................................................... 33 



 4 

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

California Teachers Assn. v. State of California 
(1999) 20 Cal.4th 327 ................................................................ 23 

Economy v. Sutter East Bay Hospitals 
(2019) 31 Cal.App.5th 1147, 1159 ............................................ 30 

El-Attar v. Hollywood Presbyterian Medical Ctr. 
(2013) 56 Cal.4th 976 ...................................................... 8, 18, 29 

Elam v. College Park Hospital 
(1982) 132 Cal.App.3d 332 ....................................................... 28 

Haas v. County of San Bernardino 
(2002) 27 Cal.4th 1017 .................................................. 23, 24, 25 

Haluck v. Ricoh Electronics, Inc. 
(2007) 151 Cal.App.4th 994 ...................................................... 26 

Hongsathavij v. Queen of Angels etc. Medical Center 
(1998) 62 Cal.App.4th 1123 ................................................ 27, 28 

Imagistics Internat., Inc. v. Department of General 
Services 
(2007) 150 Cal.App.4th 581 ................................................ 24, 25 

Mileikowsky v. West Hills Hosp. & Med. Ctr. 
(2009) 45 Cal.4th 1259 .................................................... 8, 18, 30 

Morongo Band of Mission Indians v. State Water 
Resources Control Bd. 
(2009) 45 Cal.4th 731 ................................................................ 23 

Pinter-Brown v. Regents of University of California 
(2020) 48 Cal.App.5th 55 .......................................................... 26 

Sadeghi v. Sharp Memorial Medical Center of Chula 
Vista 
(2013) 221 Cal.App.4th 598 ...................................................... 19 



 5 

Shahinian v. Cedars-Sinai Medical Center 
(2011) 194 Cal.App.4th 987 ...................................................... 29 

Thornbrough v. Western Placer Unified School Dist. 
(2013) 223 Cal.App.4th 169 ...................................................... 24 

Statutes 

Business and Professions Code 
§809(a) ....................................................................................... 26 
§809.2(a) .............................................................................. 12, 13 
§809.2(c) ..................................................................................... 12 
§809.2(d) .................................................................................... 14 
§809.2(e) .................................................................................... 13 
§809.2(h) .................................................................................... 19 
§809.3(a)(4) ................................................................................ 13 
§809.3(b)(3) ................................................................................ 14 
§809.3(c) ..................................................................................... 17 
§809.4(a)(1) ................................................................................ 16 
§809.5(a) .................................................................................... 14 
§2282(c) ...................................................................................... 28 
§2282.5(a) .................................................................................. 27 

Code of Civil Procedure 
§1094.5 ....................................................................................... 17 

Evidence Code 
§ 210 ........................................................................................... 13 

Rules 

California Rules of Court 
Rule 8.520(f)(3) .............................................................................8 

California Rules of Professional Conduct 
Rule 1.1 ...................................................................................... 16 

Other Authorities 

Code of Regulations, Title 22 
§70701 ........................................................................................ 28 
§70703 ........................................................................................ 27 



 6 

California Society for Healthcare Attorneys Website 
https://www.csha.info/find-hearing-officer .................... 7, 11, 20 

https://www.csha.info/csha-hearing-officers [as of 
November 23, 2020] .................................................................. 21 

https://www.csha.info/hearing-officer-
requirements ....................................................................... 20, 21 

 



 7 

APPLICATION FOR LEAVE TO FILE AMICI CURIAE 
BRIEF 

Amici are healthcare specialty lawyers whose careers span 
over 200 years, the vast majority of which involved practitioner 
peer review.  Our experience ranges from counseling peer review 
bodies (“PRBs”) and practitioners on credentialing and 
privileging issues to representing parties in the hearings that are 
the subject of this appeal.  Whether our clients predominantly 
have been PRBs or practitioners, this appeal has moved us 
collectively to submit this brief in support of affirmance of the 
judgment.1 

More to the point of this appeal, all amici serve as hearing 
officers in the type of hearing that is the subject of this appeal.  
Some of us have served  in this capacity more than 30 years.  
Collectively, we have presided in more than 230 peer review 
cases.  This year alone, we have been engaged to preside in 17 
peer review hearings.2  

We all have served as organizers and faculty in the training 
programs offered by the California Society for Healthcare 
Attorneys (“CSHA”) for its members seeking to assume the 
important role of hearing officer.  (See https://www.csha.info/find-

                                         
1 Three amici submitted a brief in the Court of Appeal. 
2 The 2008 data cited by Petitioner and Appellant (CT 1701) that 
“almost no entities had 809 hearings” (Petitioner and Appellant’s 
Reply Brief (“ARB”), p. 37) may have been true 12 or more years 
ago.  However, it is misleading to imply that it is true now, as the 
current engagements of only five hearing officers show. 
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hearing-officer.)  Through our professional association, we 
continue to expand the pool of qualified hearing officers.    

In accordance with California Rules of Court, rule 8.520, 
subdivision (f)(3), amici explain their interest in the appeal and 
how this brief will assist this Court in deciding the matter as 
follows. 

Because amici regularly serve as hearing officers, we have 
significant interests affected by this appeal.  Amici are charged 
with conducting fair hearings that meet the dual goals of 
protecting practitioners from arbitrary or discriminatory 
adverse peer review actions and protecting patients from harm 
from practitioners who are unqualified or engage in misconduct.  
(El-Attar v. Hollywood Presbyterian Medical Ctr. (2013) 56 Cal.4th 
976, 988, quoting Mileikowsky v. West Hills Hosp. & Med. Ctr. 
(2009) 45 Cal.4th 1259, 1268.)  An extraordinary and ill-defined 
judicial restriction on the statutorily-authorized selection of 
hearing officers, as proposed by Petitioner and Appellant 
(“Appellant”), poses a significant risk to fair peer review 
hearings3 – fairness that we have pledged to ensure.  

If the judgment is reversed, amici will be compelled to 
make decisions about their service as hearing officers for which 
Appellant proposes no ascertainable standard.  For example, 
must we withdraw in a pending proceeding, throwing the hearing 
(which may already consumed dozens of evidentiary sessions) 
into disarray?  How can we decide whether it would be proper to 

                                         
3  Respondent and other amici have described this point in more 
detail.  We need not echo their briefing. 
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serve in a subsequent case arising at the same or other 
organizationally related PRB without precise guidance tailored to 
the unique setting of peer review hearings – a legislative task 
that is ill-suited to judicial intervention on this record?  Broadly 
disqualifying the most experienced would undermine effective, 
efficient peer review hearings and be an unprecedented and 
unwarranted penalty on neutral hearing officers who honorably 
and capably conduct these important proceedings. 

By presenting the perspective of experienced hearing 
officers on some of the issues presented by the parties, amici 
endeavor to assist this Court in understanding more completely 
the implications of its decision on the appeal. Neither Dr. 
Natarajan nor Dignity Health is in a position to address our 
viewpoint from first-hand experience. 

With this application, amici present a proposed brief in 
support of affirmance of the judgment below. The proposed brief 
addresses some of our observations directly relevant to this 
appeal borne from our experience serving as hearing officers:  

1. The knowledge and judgment of an experienced peer 
review hearing officer are unique and necessary to conduct a peer 
review hearing competently. 

2. We among other hearing officers have volunteered 
our time to expand the pool of qualified hearing officers through 
an extensive education and training program under the auspices 
of the California Society for Healthcare Attorneys. 

3. A hearing officer’s impartiality is not affected by 
time-based compensation from whatever source. 
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4. An unqualified reputation for integrity is of 
paramount importance to hearing officers. 

5. The PRB, practitioner and health facility where 
he/she practices have a common interest in a fairly conducted 
hearing. 
Dated:  November 30, 2020 Respectfully submitted, 
  /s/ Carlo Coppo 
 CARLO COPPO 

  /s/ Patrick K. Moore 
 PATRICK K. MOORE 

   /s/ Glenda M. Zarbock 
 GLENDA M. ZARBOCK 

 
   /s/ John D. Harwell 
 JOHN D. HARWELL 

 
  /s/ James R. Lahana 
 JAMES R. LAHANA 
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PROPOSED AMICI CURIAE BRIEF IN SUPPORT OF 
RESPONDENT DIGNITY HEALTH 

 

INTRODUCTION 

Amici respectfully submit this brief for the Court’s 
consideration in this appeal. 

ARGUMENT 

1. The knowledge and judgment of an experienced peer 
review hearing officer are unique qualities among 
neutrals, retired judges and lawyers and are 
necessary to conduct a peer review hearing 
competently. 

Appellant’s unsubstantiated proclamation that any 
alternative dispute resolution (“ADR”) neutral or retired judge or 
justice affiliated with an ADR provider is qualified to preside over 
a peer review hearing ignores the background and skills essential 
to conducting the proceeding competently.  (Appellant’s Reply 
Brief (“ARB”), pp. 37-38.)  While amici have great respect for 
ADR professionals,4 they do not have the knowledge, judgment 
and experience necessary to preside over a peer review hearing 
competently. 

A peer review hearing officer must have a fund of 
uncommon, if not unique, knowledge, judgment and experience to 
preside competently over a peer review hearing.  We invite the 
Court’s attention to several aspects of a peer review hearing to 
illustrate the point. 

                                         
4  Indeed, some qualified hearing officers are associated with 
ADR providers. (See https://www.csha.info/find-hearing-officer.) 
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A hearing officer must be conversant with the statutory 
and case law governing peer review hearings, as well as the 
PRB’s governing bylaws or fair hearing plan.  This knowledge is 
essential to guarantee the practitioner and PRB a hearing 
conforming to the legal precepts of fair procedure and, in the 
governmental peer review setting, due process.  Simply reading 
the Business and Professions Code sections 809 et seq., the 
extensive body of case law in the Court of Appeal and this Court, 
and the PRB’s bylaws or fair hearing plan does not qualify one to 
preside over a peer review hearing.  

The statute is at best an incomplete outline of procedures 
required to conduct a fair hearing.5  The gaps must be filled by 
the hearing officer’s broad and deep fund of knowledge and sound 
judgment borne of experience in the peer review subspecialty of 
healthcare law.  Here are but a few examples:   

• The hearing officer must be equipped to decide the extent of 
“reasonable voir dire” of the panel members.  (Bus. & Prof. 
Code §809.2(a), (c).)  The statute is, and bylaws and fair 
hearing plans frequently are, silent on a more objective 
standard.   

                                         
5 Considering the extensive case law on peer review hearings, 
there is a surprising paucity of authority on the recurring issues 
of the hearing officer’s job – e.g., determining potential bias of 
panel members, determining the relevance of information that 
must be disclosed before the evidentiary hearing begins and 
proffered evidence during the hearing, and applying the atypical 
standards of the  panel’s review of the PRB’s action or 
recommendation as to the practitioner. 
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• The hearing officer must be familiar with the areas of 
potential bias of panel members in the peer review setting 
to rule on a challenge of a panel member.  The statute 
simply requires an “unbiased” panel member (besides the 
objective standards of (1) gaining no direct financial benefit 
from the outcome and (2) not having acted as an accuser, 
investigator, factfinder, or initial decisionmaker in the 
same matter).  (Bus. & Prof. Code §809.2(a).) 

• When a hearing officer must rule on a dispute on 
prehearing access to information, the statute lists “factors” 
for the hearing officer to consider.  However, it provides no 
guidance on how the hearing officer should weigh those 
factors in making a decision.  A seasoned hearing officer 
can navigate the relative significance of the statutory and 
other factors in the unique setting of a peer review hearing.  
(See Bus. & Prof. Code §809.2(e).) 

• The statute authorizes the hearing officer to rule on the 
relevance of information to be produced before and during 
the hearing.  (Bus. & Prof. Code §§809.2(e), 809.3, subd. 
(a)(4).)  The statute does not define “relevant to the 
charges” or “relevant evidence” at the hearing.6  Many PRB 
bylaws and fair hearing plans, like Dignity Health’s 
(PAR01620, §9.10), adopt the definition “the sort of 
evidence on which responsible people are accustomed to 
rely in the conduct of serious affairs, regardless of the 

                                         
6 Nor does the statute incorporate the definition of “relevant 
evidence” for judicial proceedings in Evidence Code section 210. 
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admissibility in a court of law.”  (Emphasis added.) To have 
the perspective of a “responsible person” expressly 
untethered to the Evidence Code, the hearing officer must 
be conversant with: 

o How the potentially conflicting dual goals of peer 
review – fairness to the practitioner and protecting 
patients from unsafe care or other practitioner 
misconduct – are implemented; 

o The clinical, procedural and other evidence that is (1) 
“relevant to the charges” and must be disclosed 
before the hearing (Bus. & Prof. Code §809.2(d)), and 
(2) “relevant” to the panel’s ultimate finding whether 
the PRB’s action is “reasonable and warranted” (Bus. 
& Prof. Code §809.3, subd. (b)(3));  

o The privileges and immunities that affect 
documentary and testimonial evidence in the peer 
review hearing context; and  

o In cases of a summary or immediate action, the 
application of the standard of “failure to take that 
action may result in an imminent danger to the 
health of any individual” (Bus. & Prof. Code §809.5, 
subd. (a)). 

The evidence submitted in peer review hearings is highly 
technical and understandably unfamiliar to neutrals, retired 
judges and lawyers uninitiated to peer review.  A hearing 
involves the multi-layered procedures to identify, report and take 
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action on an allegedly errant practitioner’s qualifications and/or 
conduct.  Some examples: 

• The practitioner’s professional history, including, among 
others, education, training, licensure, certifications, other 
provider affiliations etc.  (See PAR01593-01595.) 

• Medical records, imaging and related information on 
patients who suffered unexpected care or outcomes (e.g., 
death, complications). 

• Clinical or behavioral variance data, performance reports, 
unusual occurrence or behavioral reports. 

• Evaluations of potential patterns and trends of 
substandard care or misconduct. 

• The outcome of additional education or training required of 
or undertaken by the practitioner. 

• The results of detailed focused practitioner performance 
evaluations. 

• In-depth evaluations of the practitioner’s care by 
exceptionally qualified practitioners not affiliated with the 
PRB – so-called “outside expert” reports. 

• The inter-relationships among various levels of peer review 
and quality improvement committees within the PRB, 
medical staff officers, and clinical department leaders, and 
their roles and responsibilities for addressing substandard 
care or conduct. 

The hearing officer must be able understand and evaluate the 
significance of this highly technical information to rule 
competently on requests for information, objections to admission 
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of evidence and various motions (e.g., preemptive exclusion of 
evidence, limiting instructions on the use of evidence, striking 
testimony).  Despite his/her other professional capabilities, a 
neutral, retired judge or lawyer not experienced in peer review 
does not have the knowledge and judgment necessary to perform 
these tasks competently. 

Besides knowledge and experience, a neutral, retired judge 
or lawyer inexperienced in peer review would be unqualified for 
other reasons.  Some examples related to typical provisions in 
PRB bylaws and fair hearing plans are: 

• A hearing officer typically is charged with acting as “legal 
adviser” to the panel.7  (See PAR01616-01617.)  In this role, 
the hearing officer must be competent to provide that 
advice.  (California Rules of Professional Conduct, rule 1.1.)  
A lawyer not conversant with the law and practice of peer 
review and related hearings cannot meet this ethical 
requirement. 

• The panel is obliged to render a “ . . . written decision . . . 
including findings of fact and a conclusion articulating the 
connection between the evidence produced at the hearing 
and the decision reached.”  (Bus. & Prof. Code §809.4, subd. 
(a)(1).)  This task would be daunting for practitioners 

                                         
7 Although the hearing officer attends the panel’s deliberations 
and is available to provide advice on legal matters as requested 
by the panel, our uniform experience is that hearing officers 
conscientiously comply with the panel’s exclusive authority to 
decide the case.  Undoubtedly, practitioner panels would resist 
any lay person’s intrusion into their exclusive authority. 



 17 

comprising a panel, who are untrained in the law, and 
inevitably would lead to reversals in appeals to the 
governing board or on a petition for writ of administrative 
mandate (Code Civ. Proc. §1094.5).  Consequently, PRBs 
authorize the hearing officer to attend the panel’s 
deliberations to understand their findings and conclusions 
and draft a decision conforming to the statutory 
requirements for the panel’s consideration.8  The hearing 
officer is also present to dissuade the panel from reaching 
findings unsupported by substantial evidence or 
conclusions unconnected to the proverbial analytical bridge.  

• Because the parties are not required to be represented by 
counsel (see Bus. & Prof. Code §809.3, subd. (c); PAR01617, 
§9.4.G), they sometimes act in “pro per.”9  In those cases, 
the hearing officer must conduct a fair, orderly hearing 
despite the practitioners’ utter unfamiliarity with the 
procedural aspects of a statutory quasi-judicial proceeding.  

                                         
8 Dr. Natarajan’s sinister implication from the hearing officer 
attending the panel’s deliberations is admittedly 
unsubstantiated.  (See Appellant’s Opening Brief (“AOB”), p. 25; 
ARB, pp. 21-22.)  More important to this brief, he ignores the 
necessity of the hearing officer fully understanding and 
articulating the panel’s detailed findings and resulting 
conclusions – which can only be achieved by being present when 
the panel makes its findings and conclusions.  
9  When the practitioner chooses not to be represented by counsel, 
the PRB appoints a practitioner who is not a lawyer to present its 
case.  (See PAR01617, §9.4.G.) 



 18 

Neutrals, retired judges and lawyers are accustomed to 
lawyers, not clients, presenting the case.10   

• Unlike other judicial, administrative and arbitration 
proceedings, the hearing officer lacks the powers to enforce 
compliance with his/her prehearing disclosure and other 
orders within his/her limited jurisdiction.  Subpoenas and 
meaningful sanctions are missing from the hearing officer’s 
toolbox.  (See Mileikowsky v. West Hills Hosp. & Med. Ctr., 
supra, 45 Cal.4th at pp. 1270, 1279 fn. 4.)  Consequently, 
the hearing officer must earn the respect of the parties to 
influence their and their counsel’s conduct before and 
during the hearing.  Respect emerges from a hearing 
officer’s earned reputation in the peer review subspecialty, 
superior knowledge of the substantive and procedural rules 
and a confident, even-handed temperament. 

• In many cases, the hearing officer is responsible for 
arranging the scheduling logistics of the hearing.  Peer 
review hearings often are conducted in the evenings.  The 
unusual time is necessary to accommodate the patient care 

                                         
10 Although a small claims judge may be accustomed to 
unrepresented parties, he/she has far more discretion than a 
hearing officer, who is responsible for implementing the 
procedures and standards in the statutory, PRB bylaws or fair 
hearing plan and other law governing peer review hearings.  
Moreover, the consequences of a small claims proceeding – a 
money judgment – pale in comparison to a peer review hearing, 
which may impact a practitioner’s professional licensure and 
livelihood.  (El-Attar v. Hollywood Presbyterian Medical Center, 
supra, 56 Cal.4th at p. 983; Mileikowsky v. West Hills Hosp. & 
Med. Ctr., supra, 45 Cal.4th at p. 1268.) 
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obligations of practitioners comprising the panel.  Because 
of the difficulty in coordinating the calendars of a large 
number of busy professionals – panel members, parties, 
attorneys (if any), hearing officer, witnesses – hearing 
sessions take place over an extended time.11  A hearing 
officer who comes from the peer review community 
understands the difficulty of scheduling as well as the 
importance of a prompt hearing, particularly in the case of 
a suspended practitioner.  (See Bus. & Prof. Code 
§809.2(h).) 
For these among other reasons, PRBs choose hearing 

officers with the requisite knowledge, judgment and experience to 
preside competently and effectively over their hearings.  It is 
understandable, not suspicious, that parties seek out well-
qualified hearing officers, even if that means that a hearing 
officer is engaged multiple times by the same PRB. 
2. Experienced hearing officers promote the expansion 

of the pool of qualified hearing officers through 
formal education and training programs.  

While PRBs are motivated to engage knowledgeable and 
experienced hearing officers capable of fulfilling their role of 
ensuring a fair hearing and sound result, identifying attorneys 
with the requisite expertise has historically been challenging. In 
2009, experienced peer review attorneys and hearing officers 

                                         
11 For example, the hearing in Sadeghi v. Sharp Memorial 
Medical Center of Chula Vista (2013) 221 Cal.App.4th 598, 
consumed 43 sessions over a two and one-half year period.  
Amicus Carlo Coppo, a veteran of 70 hearings over 22-year span, 
was the hearing officer in that proceeding. 
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initiated the formation of a Hearing Officer Committee under the 
auspices of the California Society for Healthcare Attorneys 
(“CSHA”).  The purpose of the committee was, and is, to expand 
the pool of attorneys with the knowledge, judgment and 
experience to preside over peer review hearings and to develop a 
tool to assist PRBs to identify qualified hearing officers.  

As to the latter objective, the CSHA Hearing Officer 
Committee instituted a listing of available hearing officers on the 
CSHA website and developed qualifications for eligibility to 
participate on the listings.12 To meet the threshold criteria for the 
“General” list, an attorney must have practiced health law for at 
least five years, attest to being familiar with the current statutes, 
regulations, cases, common bylaws and other provisions 
governing peer review in California, have attended multiple 
hearing education and training programs offered by CSHA and 
be a CSHA member. (See https://www.csha.info/hearing-officer-
requirements.) To be included in the “Completed Hearings” list, 
the attorney must also attest to having served as a hearing officer 
or been lead counsel in at least five completed adversarial 
evidentiary hearings before a peer review hearing committee in 

                                         
12 As stated on its website, CSHA does not warrant or verify the 
qualifications or experience of any listed individuals, nor endorse 
the use of any individuals on the listings. 
(https://www.csha.info/find-hearing-officer.) The Hearing Officer 
Committee does, however, screen all requests for inclusion on the 
listings to assess whether the applicant meets the established 
criteria. If the applicant satisfies the qualifications and submits 
the required attestation, a resume, and $50 fee, he or she is 
added to the listings. No one is excluded from the listing based on 
the types of clients he or she typically represents. 

https://www.csha.info/find-hearing-officer
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California.  (Ibid.)  While knowledge of the laws governing peer 
review in California is fundamental to competently fulfilling the 
hearing officer role, the CSHA Hearing Officer Committee 
concluded that focused training about the multiple hearing officer 
duties was also essential.   

Toward this end, the CSHA Hearing Officer Committee has 
sponsored five education and training seminars covering key 
aspects of hearing officer’s role. At these programs, seasoned 
hearing officers, including amici, have presented sessions on the 
legal standards and precedents, as well as strategies and 
practical guidance for competently fulfilling the range of hearing 
officer responsibilities. The training programs have addressed 
presiding over voir dire of the hearing officer and hearing panel 
and ruling on related challenges, ruling on issues involving 
procedure, discovery and evidence that arise during hearings, 
conducting the evidentiary hearing efficiently and in a manner 
that respects each party's rights, participating in hearing panel 
deliberations and drafting the decision of the panel. These 
sessions are open to all CSHA members.  

Although the number of trained hearing officers on CSHA’s 
listings has increased over time, at present only 23 peer review 
attorneys are listed on the “Completed Hearings” list and 14 
attorneys, neutrals and retired jurists are on the “General” list. 
(https://www.csha.info/csha-hearing-officers [as of November 23, 
2020].)  

Amici do not suggest that only those listed on CSHA’s 
website are qualified to serve as hearing officers. However, the 
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CSHA hearing officer training programs these attorneys have 
attended provide a solid foundation for functioning in this 
complicated role. Amici are unaware of any other organization 
that offers similar training. Further, the knowledge and 
experience needed to qualify for the “Completed Hearings” list 
are uncommon even among health care attorneys. The listings 
serve as a valuable resource to PRBs seeking to identify 
attorneys with the requisite knowledge and experience to serve 
as competent hearing officers.  

Were the Court to adopt Appellant’s position that hearing 
officers who have served or may in the future serve in a PRB 
hearing at a single hospital or another affiliated hospital are 
presumptively biased, then the experienced, knowledgeable 
attorneys on CSHA’s hearing officer lists – as well as those 
attorneys who are not listed – would be disqualified from many 
potential engagements. With over 300 hospitals in California, 
many of which are part of consolidated health systems, and each 
of which has statutory obligations to afford peer review hearings 
to practitioners when certain adverse actions are taken or 
recommended, the drastic approach advanced by Appellant would 
serve to minimize rather than expand the pool of qualified 
hearing officers.  
3. Bias is not established by time-based compensation. 

Although Appellant has not directly asserted that time-

based compensation of peer review hearing officers biases them, 

it bears noting that the applicable precedents preclude any 
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inference from Appellant’s argument that bias may arise from a 

hearing officer being compensated for his/her time, regardless of 

the source.  

“Unless they have a financial interest in the outcome 
(see Haas v. County of  San Bernardino, supra, 27 
Cal.4th at p. 1025), adjudicators are presumed to be 
impartial (Withrow v. Larkin, supra, 421 U.S. 35, 
47).” (Morongo Band of Mission Indians v. State 
Water Resources Control Bd. (2009) 45 Cal.4th 731, 
737.)  

A legion of cases have considered the compensation of 
hearing officers, including cases decided by this Court: 

“Certainly due process does not forbid the 
government to pay an adjudicator when it must 
provide someone with a hearing before taking away a 
protected liberty or property interest. Indeed, the 
government must ordinarily pay the adjudicator in 
such cases to avoid burdening the affected person’s 
right to a hearing. (California Teachers Assn. v. State 
of California (1999) 20 Cal. 4th 327, 337-357 [84 Cal. 
Rptr. 2d 425, 975 P.2d 622].) Furthermore, no 
generally applicable principle of constitutional law 
permits the affected person in such a case to select 
the adjudicator. Haas does not argue to the contrary. 
Neither payment nor selection, considered in 
isolation, is the problem.”  (Haas v. County of San 
Bernardino (2002) 27 Cal.4th 1017, 1031.) 

The “problem” in Haas was the prospect of future 
employment based on the outcome of the case currently at bar: 

“‘Certainly due process does not forbid the 
government to pay an adjudicator when it must 
provide someone with a hearing before taking away a 
protected liberty or property interest. Indeed, the 
government must ordinarily pay the adjudicator in 
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such cases to avoid burdening the affected person’s 
right to a hearing.’ (Haas, supra, 27 Cal.4th at p. 
1031.) Nothing in the purported contract on its 
face suggests that the District was holding out 
the promise of future employment, which is the 
problem identified by Haas.”  (Thornbrough v. 
Western Placer Unified School Dist. (2013) 223 
Cal.App.4th 169, 189-190 (emphasis added).)   

Even immediately following Haas, courts distinguished the 
holding even in cases of hearing officers unilaterally selected and 
paid for by “aligned” parties (akin to the suggestion that the 
hospital paying for the medical staff’s hearing officer creates 
bias): 

A state agency may also employ a hearing officer that 
it unilaterally selects, as long as it offers the hearing 
officer protection from arbitrary or retaliatory 
dismissals; a perception of bias in an adjudicator is 
reasonably present (the subjective concern of a  
particular litigant not being relevant) only if the 
prospects of future employment with the opponent 
can be seen as resting on decisions favorable to the 
opponent. (Haas v. County of San Bernardino (2002) 
27 Cal.4th 1017, 1030-1031, 1034).”  (Imagistics 
Internat., Inc. v. Department of General Services 
(2007) 150 Cal.App.4th 581, 591-592.) 

As discussed elsewhere here and in the briefs of the parties 
and other amici, there is a small body of hearing officers 
experienced in peer review matters.  The small number of 
hearing officers suggests the prospect of “repeat customers.”  
Appellant’s “due process” argument in respect to repeat 
engagements has surfaced in connection with the Office of 
Administrative Hearings, a state agency, and has been rejected: 
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Citing [Citation], plaintiff Imagistics contends it is a 
violation of due process to have a small body of OAH 
hearing officers hear its protest, because defendant 
DGS is a “repeat player.” Once again, the case is not 
apposite to plaintiff’s situation. . . . However, the 
court noted that the advantage of being a  repeat 
player would not of itself be sufficient to render an 
arbitration agreement unconscionable. [Citation].  
Assuming that the unconscionability of the 
procedures in an administrative remedy would allow 
a plaintiff to bypass it [Citation] we do not find the 
status of defendant DGS as a repeat player before a 
small cadre of OAH hearing officers on the relatively 
technical and objective issues presented in bid 
protests to shock our consciences.”  (Imagistics 
Internat., Inc. v. Department of General Services, 
supra, 150 Cal.App.4th at pp. 591-592.) 

The lesson from Haas and its progeny is that bias may not 
be inferred from compensating a hearing officer for his/her 
professional services, and as discussed below, even if the party 
appointing the hearing officer is a “repeat customer.”13  

Bias may only be inferred if there is a financial interest in 
the outcome of the hearing, either directly or only if the 
prospects of future employment with the opponent can be seen as 
resting on decisions favorable to the appointing party.  As the 
cases show, even the “inferring” of future employment must be 
demonstrated by some concrete means, whether contractual or 
other means that “shocks the conscience.”  Appellant cited no 
such conscience-shocking evidence of the hearing officer being 

                                         
13 Despite Appellant’s misleading conflation of the PRB at the 
hospital and Dignity Health, the hospital’s “parent” corporation, 
the “customer” in this case, as in any other medical staff peer 
review hearing, is the PRB.  (See section 5, post.) 
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motivated to curry favor with the PRB for potential future 
engagements.  To the contrary, the hearing officer in this case 
agreed that he would be precluded from future engagements by 
the hospital for a three-year period.  (PAR00248.) 
4. The crucial importance of a reputation for 

impartiality, especially in a small pool of hearing 
officers, would deter anyone who seeks future 
engagements from acting in a biased manner. 

Especially in a small body of hearing officers, a reputation 
for impartiality is essential.  A hearing officer known to favor a 
PRB would render that hearing officer unacceptable to all PRBs.  
Further, such conduct would erode the trust necessary for the 
peer review system to function as statutorily intended (see Bus. 
& Prof. Code §809, subd. (a)) – just as it would in the judicial 
system: 

“‘We scrupulously guard against bias and prejudice, 
actual or reasonably perceived, not only to prevent 
improper factors from influencing the fact finder’s 
deliberations, but to vindicate the reputation of the 
court itself. … ‘We must also keep in mind … that the 
source of judicial authority lies ultimately in the faith 
of the people that a fair hearing may be had.’” 
(Hernandez v. Paicius, supra, 109 Cal.App.4th at p. 
462; see Cal. Code Jud. Ethics, canon 2A [“A judge  … 
shall act at all times in a manner that promotes 
public confidence in the integrity and impartiality of 
the judiciary”].)  (Haluck v. Ricoh Electronics, Inc. 
(2007) 151 Cal.App.4th 994, 1008; see Pinter-Brown 
v. Regents of University of California (2020) 48 
Cal.App.5th 55, 87.) 
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Appellant’s speculation that a hearing officer has a motive 
to please PRBs for the potential financial benefit of future 
engagements is an implausible basis for disqualification. 
5. All constituents of a peer review hearing have a 

common interest in a fair proceeding. 

All constituents of a peer review hearing – PRB, 
practitioner, hearing panel, hearing officer and, in the case of a 
medical staff hearing, the hospital – all have an overriding 
interest in a fair procedure overseen by an impartial hearing 
officer.  This is true of hospital medical staffs. 

Hospital medical staffs, which are by law self-governing 
separate legal entities, have an independent duty “for policing its 
member physicians.” (Hongsathavij v. Queen of Angels etc. 

Medical Center (1998) 62 Cal.App.4th 1123, 1130, fn. 2.)  This 
duty is statutory: 

The medical staff’s right of self-governance shall include, 
but not be limited to, all of the following: 

(1) Establishing, in medical staff bylaws, rules, or 
regulations, criteria and standards, consistent with 
Article 11 (commencing with Section 800) of Chapter 
1 of Division 2, for medical staff membership and 
privileges, and enforcing those criteria and 
standards. 

(2) Establishing, in medical staff bylaws, rules, or 
regulations, clinical criteria and standards to oversee 
and manage quality assurance, utilization review, 
and other medical staff activities . . . . “ (Bus. & Prof. 
Code § 2282.5, subd. (a); see 22 Cal. Code Regs., 
§70703.) 
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The medical staff’s responsibility to oversee the quality of 
care and the conduct of member practitioners is a requirement to 
obtain and maintain licensure as a hospital: 

Provision that the medical staff shall be self-
governing with respect to the professional work 
performed in the hospital; that the medical staff shall 
meet periodically and review and analyze at regular 
intervals their clinical experience; and the medical 
records of patients shall be the basis for such review 
and analysis.”  (Bus. & Prof. Code § 2282(c).) 

Hospitals, in order to maintain licensure, must provide for 
medical staff process for hearings (22 Cal. Code Regs., §70701.)  A 
hospital must oversee the peer review process or face liability for 
“negligently failing to ensure the competency of its medical staff.”  
(Elam v. College Park Hospital (1982) 132 Cal.App.3d 332, 338, 
341-342, 347.) 

Hospital governing bodies have the ultimate responsibility 
for ensuring a fair hearing: 

In essence, Dr. Hongsathavij’s position is that if the 
governing body believes an action against a physician 
is necessary, and if the medical staff disagrees, then 
the medical staff gets to make the final decision, 
since the governing body is tainted by its initial 
position on the matter. Such a proposition 
establishing medical staff sovereignty is untenable. 
Ultimate responsibility is not with the medical staff, 
but with the governing body of the hospital. 
(Hongsathavij v. Queen of Angels etc. Medical Center, 
supra, 62 Cal.App.4th at pp. 1142-1143.) 

This Court recently reaffirmed that both the medical staff 
and the governing body are responsible for fairness in peer 
review hearings: 
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We take judicial notice of the extensive legislative 
history materials submitted by Hospital, which 
indicate that the assignment of primary 
responsibility for peer review to the medical staff was 
part of the reason that multiple doctors’ associations, 
including the CMA and the Union of American 
Physicians and Dentists, supported the statute. [¶]  
At the same time, however, the statute does not 
contemplate a strict separation between the medical 
staff and the governing body as a prerequisite for a 
fair peer review system.  (El-Attar v. Hollywood 
Presbyterian Medical Center, supra, 56 Cal.4th at pp. 
992-993.) 

Hospitals also have a duty to their physicians to ensure fair 
peer review and hearings and face significant liability for failing 
to do so.  Trying to “fix the game” is hazardous to hospitals and 
their medical staffs.  In a recent case, a hospital was assessed 
nearly $3 million in damages for trying to block a physician’s fair 
hearing rights14: 

The hospital admittedly did not provide notice or a 
hearing. The hospital does not, and cannot, claim 
that the review conducted by the anesthesiologist 
department’s peer review committee was sufficient. 
Under the hospital’s medical staff bylaws, the only 
entity with the ability to restrict or terminate 
plaintiff’s medical staff privileges was the medical 
executive committee and it is undisputed that this 
committee failed to act in this instance. Contrary to 
the hospital’s argument, the trial court’s conclusion 
does not impute to the hospital actions subsequently 
taken by East Bay Group but holds the hospital 
responsible for its own actions and failures to act. 

                                         
14 In an analog, a hospital was found liable for $4.7 million in a 
matter that touched on peer review issues where no hearing was 
provided. (Shahinian v. Cedars-Sinai Medical Center (2011) 194 
Cal.App.4th 987, 992.) 
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(Economy v. Sutter East Bay Hospitals (2019) 31 
Cal.App.5th 1147, 1159.) 

Of course, this Court, more than a decade ago, emphasized 
the importance of a fair hearing and the limited authority of 
hearing officers: 

The primary purpose of the peer review process is to 
protect the health and welfare of the people of 
California by excluding through the peer review 
mechanism “those healing arts practitioners who 
provide substandard care or who engage in 
professional misconduct.” (§ 809, subd. (a)(6).) This 
purpose also serves the interest of California’s acute 
care facilities by providing a means of removing 
incompetent physicians from a hospital’s staff to 
reduce exposure to possible malpractice liability. 
[Citations] [¶]  Another purpose, also if not equally 
important, is to protect competent practitioners from 
being barred from practice for arbitrary or 
discriminatory reasons. (Mileikowsky v. West Hills 
Hospital & Medical Center, supra, 45 Cal.4th at p. 
1267.) 

There is simply no motivation – and indeed there are 
strong financial and other deterrents – for a PRB or hospital to 
promote a peer review hearing that is overseen by a biased 
hearing officer. 

CONCLUSION 

Disqualifying previously retained hearing officers, who are 
trained and experienced in peer review hearings, would 
undermine the fairness of the statutory PRB hearing system and 
cause disruptive uncertainty in existing proceedings.   

The unique experiences and qualifications of hearing 
officers in representing both practitioners and PRBs allow for an 
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objective and impartial individual to guide the members of the 
decision-making panel through the often-uncharted procedural 
issues that arise during each hearing.  Also, experience in dealing 
with practitioners enables qualified hearing officers to have the 
credibility necessary to continually encourage the volunteer 
members of a panel to remain committed to the completion of 
what may become an arduous and lengthy proceeding.  
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