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A.B. No. 1787—Tanner, Alatorre, Cramer, Elder, Kapiloff, Katz,
Martinez, Moorhead, Robinson, Roos, Rosent| Tucker,
Farr, Lockyer, Johnston, Lehman, Torres, and Maxine
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(1) Maintain in this state sufficient service and repair
facilities reasonably close to all areas where its consumer
goods are sold to carry out the terms of such warranties
or designate and authorize in this state as service and
repair facilities independent repair or service facilities
reasonably close to all areas where its consumer goods are
sold to carry out the terms of such warranties,

As a means of complying with paragraph (1) of this
subdivision, a manufacturer shall be permitted to enter
into warranty service contracts with independent service
and repair facilities. The warranty service contracts may
provide for a fixed schedule of rates to be charged for
warranty service or warranty repair work, however, the
rates fixed by such contracts shall be in conformity with
the requirements of subdivision (c) of Section 1793.3. The
rates established pursuant to subdivision (c) of Section
1793.3, between the manufacturer and the independent
service and repair facility, shall not preclude a good-faith
discount which is reasonably related to reduced credit
and general overhead cost factors arising from the
manufacturer’s payment of warranty charges direct to
the independent service and repair facility. The warranty
Service contracts authorized by this paragraph shall not
be executed to cover a period of time in excess of one
year.

(2) In the event of a failure to comply with paragraph
(1) of this subdivision, be subject to the provisions of
Section 1793.5.

(b) Where such service and repair facilities are
maintained in this state and service or repair of the goods
is necessary because they do not conform with the
applicable express warranties, service and repair shall be
commenced within a reasonable time by the
manufacturer or its representative in this state. Unless
the buyer agrees in writing to the contrary, the goods
must be serviced or repaired so as to conform to the
applicable warranties within 30 days. Delay caused by
conditions beyond the control of the manufacturer or his
representatives shall serve to extend this 30-day
requirement. Where such delay arises, conforming goods
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shall be tendered as soon as possible following
termination of the condition giving rise to the delay.

(c) It shall be the duty of the buyer to deliver
nonconforming goods to the manufacturer’s service and
repair facility within this state, unless, due to reasons of
size and weight, or method of attachment, or method of
installation, or nature of the nonconformity, such
delivery cannot reasonably be accomplished. Should the
buyer be unable to effect return of nonconforming goods
for any of the above reasons, he shall notify the
manufacturer or its nearest service and repair facility
within the state. Written notice of nonconformity to the
manufacturer or its service and repair facility shall
constitute return of the goods for purposes of this section.
Upon receipt of such notice of nonconformity the
manufacturer shall, at its option, service or repair the
goods at the buyer’s residence, or pick up the goods for
service and repair, or arrange for transporting the goods
to its service and repair facility. All reasonable costs of
transporting the goods when, pursuant to the above, a
buyer is unable to effect return shall be at the
manufacturer’s expense. The reasonable costs of
transporting nonconforming goods after delivery to the
service and repair facility until return of the goods to the
buyer shall be at the manufacturer’s expense. o

(d) Should the manufacturer or its representative in
this state be unable to service or repair the goods to
conform to the applicable express warranties after a
reasonable number of attempts, the manufacturer_Shall
either replace the goods or reimburse the buyer in an
amount equal to the purchase price paid by the buyer,
less that amount directly attributable to use by the buyer
prior to the discovery of the nonconformity.

It shall be presumed that a reasonable number of
attempts have been undertaken to conform a new motor
vehicle to the applicable express warranties if (1) the
same nonconformity has been subject to repair three or
more times by the dealer, and one time by the
manufacturer; or (2) the vehicle is out of service by
reason of a nonconformity which has, since the delivery
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of the vehicle to the buyer, been subject to repair by the
dealer for a cumulative total of more than 20 days. In
computing the 20 days pursuant to this section, a day shall
mean a calendar day or any portion thereof that the
dealer’s service shop is open for business. The 20 days
shall commence on the day when, after the defect is first
reported or known, a written estimate of the cost of
repairing such defect is first prepared.
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1793.2. (a) Every manufacturer of consumer goods
sold in this state and for which the manufacturer has
made an express warranty shall:

(1) Maintain in this state sufficient service and repair
facilities reasonably close to all areas where its consumer
goods are sold to carry out the terms of such warranties
or designate and authorize in this state as service and
repair facilities independent repair or service facilities
reasonably close to all areas where its consumer goods are
sold to carry out the terms of such warranties.

As a means of complying with paragraph (1) of this
subdivision, a manufacturer shall be permitted to enter
into warranty service contracts with independent service
and repair facilities. The warranty service contracts may
provide for a fixed schedule of rates to be charged for
warranty service or warranty repair work, however, the
rates fixed by such contracts shall be in conformity with
the requirements of subdivision (c) of Section 1793.3. The
rates established pursuant to subdivision (c) of Section
1793.3, between the manufacturer and the independent
service and repair facility, shall not preclude a good-faith
discount which is reasonably related to reduced credit
and general overhead cost factors arising from the
manufacturer’s payment of warranty charges direct to
the independent service and repair facility. The warranty
service contracts authorized by this paragraph shall not
be executed to cover a period of time in excess of one
year.

(2) In the event of a failure to comply with paragraph
(1) of this subdivision, be subject to the provisions of
Section 1793.5.

(b) Where such service and repair facilities are
maintained in this state and service or repair of the goods
is necessary because they do not conform with the
applicable express warranties, service and repair shall be
commenced within a reasonable time by the
manufacturer or its representative in this state. Unless
the buyer agrees in writing to the contrary, the goods
must be serviced or repaired so as to conform to the
applicable warranties within 30 days. Delay caused by
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conditions beyond the control of the manufacturer or his
representatives shall serve to extend this 30-day
requirement. Where such delay arises, conforming goods
shall be tendered as soon as possible following
termination of the condition giving rise to the delay.
(c) It shall be the duty of the buyer to .deliver
nonconforming goods to the manufacturer’s service and
repair facility within this state, unless, due to reasons of
size and weight, or method of attachment, or rpethOd of
installation, or nature of the nonconformity, such
delivery cannot reasonably be accomplished. Sl:lOllld the
buyer be unable to effect return of nonconforming goods
for any of the above reasons, he shall n{)tlf)’ .t'he
manufacturer or its nearest service and repair facility
within the state. Written notice of nonconformity to the
manufacturer or its service and repair faci-llty Shall
constitute return of the goods for purposes of this section.
Upon receipt of such notice of nonconformity the
manufacturer shall, at its option, service or repair the

goods at the buyer’s residence, or pick up the goods for
the goods

service and repair, or arrange for transporting /
to its service and repair facility. All reasonable costs 0O
transporting the goods when, pursuant to the above, a
buyer is unable to effect return shall be at th(;
manufacturer’s expense. The reasonablg costs o
transporting nonconforming goods after delivery to the
service and repair facility until return of the goods to the
buyer shall be at the manufacturer’s expense. o

(d) Should the manufacturer or its representative in
this state be unable to service or repair th?, goods to
conform to the applicable express warranties after a
reasonable number of attempts, the manufacturer.shall
either replace the goods or reimburse the buyer in an
amount equal to the purchase price paid by the buyer,
less that amount directly attributable to use by the buyer
prior to the discovery of the nonconformity.

It shall be presumed that a reasonable number of
attempts have been undertaken to conform a new motor
vehicle to the applicable express warranties if (1) the
same nonconformity has been subject to repair three four

377



AB 1787 —4—

el ol el
L0010 Ut 0 o

ﬂ
or mere tirnes by the dealer; and one time by the ’{
. more times by the manufacturer or rts
agents; or (2) the vehicle is out of service by reasern of &
welidele to e been subjeet to repair by the desler

for a te%alefmere%ha&%@éays:lﬂreasonof,;'f

repair for a cumulative total of more than 20 days since
the delivery of the vehicle to the buyer. In computing the
20 days pursuant to this section, a day shall mean a
calendar day or any portion thereof that the dealer’s
service shop is open for business. The 20 days shall
commence on the day when, after the defect is first
reported or known, a written estimate of the cost of

repairing such defect is first prepared.
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The people of the State of California do enact as follows:

SECTION 1. Section 1793.2 of the Civil Code is
amended to read:

1793.2. (a) Every manufacturer of consumer goods
sold in this state and for which the manufacturer has
made an express warranty shall:

(1) Maintain in this state sufficient service and repair
facilities reasonably close to all areas where its consumer
goods are sold to carry out the terms of such warranties
or designate and authorize in this state as service and
repair facilities independent repair or service facilities
reasonably close to all areas where its consumer goods are
sold to carry out the terms of such warranties.

As a means of complying with paragraph (1) of this
subdivision, a manufacturer shall be permitted to enter
into warranty service contracts with independent service
and repair facilities. The warranty service contracts may
provide for a fixed schedule of rates to be charged for
warranty service or warranty repair work, however, the
rates fixed by such contracts shall be in conformity with
the requirements of subdivision (c) of Section 1793.3. The
rates established pursuant to subdivision (c) of Section
1793.3, between the manufacturer and the independent
service and repair facility, shall not preclude a good-faith
discount which is reasonably related to reduced credit
and general overhead cost factors arising from the
manufacturer’s payment of warranty charges direct to
the independent service and repair facility. The warranty
service contracts authorized by this paragraph shall not
be executed to cover a period of time in excess of one
year.

(2) In the event of a failure to comply with paragraph

(1) of this subdivision, be subject to the provisions of

Section 1793.5.

(b) Where such service and repair facilities are
maintained in this state and service or repair of the goods
is necessary because they do not conform with the
applicable express warranties, service and repair shall be
commenced within a reasonable time by the

380
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manufacturer or its representative in this state. Unless
the buyer agrees in writing to the contrary, the goods
must be serviced or repaired so as to conform to the
applicable warranties within 30 days. Delay caused by
conditions beyond the control of the manufacturer or his
representatives shall serve to extend this 30-day
requirement. Where such delay arises, conforming goods
shall be tendered as soon as possible. following
termination of the condition giving rise to the delay.

(c) It shall be the duty of the buyer to deliver
nonconforming goods to the manufacturer’s service and
repair facility within this state, unless, due to reasons of
size and weight, or method of attachment, or method of
installation, or nature of the nonconformity, such
delivery cannot reasonably be accomplished. Should the
buyer be unable to effect return of nonconforming goods
for any of the above reasons, he shall notify the
manufacturer or its nearest service and repair facility
within the state. Written notice of nonconformity to the
manufacturer or its service and repair faCi,lity Shall
constitute return of the goods for purposes of this section.
Upon receipt of such notice of nonconformity the
manufacturer shall, at its option, service or repair the
goods at the buyer’s residence, or pick up the goods for
service and repair, or arrange for transporting the goods
to its service and repair facility. All reasonable costs of
transporting the goods when, pursuant to the above, a
buyer is unable to effect return shall be at the
manufacturer’s expense. The reasonable cOStS of
transporting nonconforming goods after delivery to the
service and repair facility until return of the goods to the
buyer shall be at the manufacturer’s expense. '

(d) Should the manufacturer or its representative in
this state be unable to service or repair the goods to
conform to the applicable express warranties after a
reasonable number of attempts, the manufacturer shall
either replace the goods or reimburse the buyer in an
amount equal to the purchase price paid by the buyer,
Jess that amount directly attributable to use by the buyer
prior to the discovery of the nonconformity.
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It shall be presumed that a reasonable number of
attempts have been undertaken to conform a new motor
vehicle to the applicable express warranties if (1) the
same nonconformity has been subject to repair four or
more times by the manufacturer or its agents; or (2) the
vehicle is out of service by reason of repair for a
cumulative total of more than 20 days since the delivery
of the vehicle to the buyer. In computing the 20 days
pursuant to this section, a day shall mean a calendar day
Or any portion thereof that the dealer’s service shop is
open for business. The 20 days shall commence on the day
when, after the defect is first reported or known, a
written estimate of the cost of repairing such defect is
first prepared.
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The people of the State of California do enact as follows:

SECTION 1. Section 1793.2 of the Civil Code is
amended to read:

1793.2. (a) Every manufacturer of consumer goods
sold in this state and for which the manufacturer has
made an express warranty shall:

(1) Maintain in this state sufficient service and repair
facilities reasonably close to all areas where its consumer
goods are sold to carry out the terms of such warranties
or designate and authorize in this state as service and
repair facilities independent repair or service facilities
reasonably close to all areas where its consumer goods are
sold to carry out the terms of such warranties.

As a means of complying with paragraph (1) of this
subdivision, a manufacturer shall be permitted to enter
into warranty service contracts with independent service
and repair facilities. The warranty service contracts may
provide for a fixed schedule of rates to be charged for
warranty service or warranty repair work, however, the
rates fixed by such contracts shall be in conformity with
the requirements of subdivision (c) of Section 1793.3. The
rates established pursuant to subdivision (c) of Section
1793.3, between the manufacturer and the independent
service and repair facility, shall not preclude a good-faith
discount which is reasonably related to reduced credit
and general overhead cost factors arising from the
manufacturer’s payment of warranty charges direct to
the independent service and repair facility. The warranty
service contracts authorized by this paragraph shall not
be executed to cover a period of time in excess of one
year.

(2) In the event of a failure to comply with paragraph
(1) of this subdivision, be subject to the provisions of
Section 1793.5.

(b) Where such service and repair facilities are
maintained in this state and service or repair of the goods
is necessary because they do not conform with the
applicable express warranties, service and repair shall be
commenced within a reasonable time by the
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manufacturer or its representative in this state. Unless
the buyer agrees in writing to the contrary, the goods
must be serviced or repaired so as to conform to the
applicable warranties within 30 days. Delay caused by
conditions beyond the control of the manufacturer or his
representatives shall serve to extend this 30-day
requirement. Where such delay arises, conforming gogds
shall be tendered as soon as possible following
termination of the condition giving rise to the delay.

(c) It shall be the duty of the buyer to .dehver
nonconforming goods to the manufacturer’s service and
repair facility within this state, unless, due to reasons of
size and weight, or method of attachment, or r{lethOd of
installation, or nature of the nonconformity, such
delivery cannot reasonably be accomplished. Should the
buyer be unable to effect return of nonconforming goods
for any of the above reasons, he shall nptlfy .t'he
manufacturer or its nearest service and repair facility
within the state. Written notice of nonconformity to the
manufacturer or its service and repair facility shall
constitute return of the goods for purposes of this section.
Upon receipt of such notice of nonconformity the
manufacturer shall, at its option, service or repair tf e
goods at the buyer’s residence, or pick up .the goods gr
service and repair, or arrange for transporting the goo ;
to its service and repair facility All reasonable costs O
transporting the goods when, pursuant to the above,h a
buyer is unable to effect return shall be at t GE :
manufacturer’s expense. The reasonable; costs O
transporting nonconforming goods after delivery to the
service and repair facility until return of the goods to the
buyer shall be at the manufacturer’s expense. o

(d) Should the manufacturer or its representative in
this state be unable to service or repair the goods to
conform to the applicable express warranties after a
reasonable number of attempts, the manufacturer shall
either replace the goods or reimburse the buyer in an
amount equal to the purchase price paid by the buyer,
less that amount directly attributable to use by the buyer
prior to the discovery of the nonconformity.
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It shall be presumed that a reasonable number of ”
attempts have been undertaken to conform a new motor
vehicle to the applicable express warranties if (1) the
same nonconformity has been subject to repair four or
more times by the manufacturer or its agents; or (2) the
vehicle is out of service by reason of repair for a
cumulative total of more than 20 days since the delivery |-
of the vehicle to the buyer. In computing the 20 days
te under this section, a day shall mean a
calendar day or any portion thereof that the service shop
is open for business. The 20 days shall commence on the
day when, after the defect is first reported or known, a
written estimate of the cost of repairing such defect is
first prepared.
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20 gays ko be a9 . The bill would provide
. that the presumption may not be asserted by the buyer until
after the buyer has resorted to an existing qualified third
party dispute resolution process, as defined. The bill. would
- also provide that a manufacturer shall be bound by a decision
of the third party process if the buyer elects to accept it, and
that if the buyer is dissatisfied with the third party decision
the buyer may assert the presumption in an action to enforce
the buyer’s rights, as specified. '
Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no. :

* . The people of the State of California do enact as follo ws:

SECTION 1. Section 1793.2 of the Civil Code is
amended to read: '

1793.2.  (a) Every manufacturer of consumer goods
sold in'this state and for which the manufacturer has
made an express warranty shall:

facilities reasonably close to all areas where its consumer

goods are sold to carry out the terms of such warranties

-or dgsignate and authorize in this state as service and

V' repair facilities independent repair or service facilities

- reasonably close to all areas where its consumer goods are
12 sold to carry out the terms of such ‘warranties.

13 As a means of complying with paragraph (1) of this
14 subdivision, a manufacturer shall be permitted to enter
15. into warranty service contracts with independent service
16 -and repair facilities. The warranty service contracts may
17 provide for a fixed schedule of rates to be charged for

. 18 -warranty service or warranty repair work, however, the

- 19 rates fixed by such contracts shall be in conformity with
20 the requirements of subdivision (c) of Section 1793.3. The
21 rates established pursuant to subdivision (c) of Section
22 1793.3, between the manufacturer and the independent
23 -service and repair facility, shall not preclude a good-faith
24 discount which is reasonably related to reduced credit

25 and general overhead cost factors arising from the .-

(1) Maintain'in this state sufficient service and repair -

20 30 days since the delivery of the vehicle to the buyer ; the;, 7
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manufacturer’s payment of warranty charges direct to
the independent service and repair facility. The warranty
service contracts authorized by this paragraph shall not
‘be executed to cover a period of time in excess of one
year. i
(2) In the event of a failure to comply with paragraph
(1) of this subdivision, be subject to the provisions of .
Section 1793.5.
" (b)-Where such service and repair facilities are
maintained in this state and service or repair of the goods
-is necessary because they do not.conform with the
applicable express warranties, service and repair shall be "
commenced within a reasonable time by the
manufacturer or its representative in this state. Unless -
the buyer agrees in writing to the contrary, the goods
must be serviced or repaired so as to conform to the
_applicable warranties within 30 days. Delay caused by
conditions beyond the control of the manufacturer or his
representatives shall serve to extend this 30-day
requirement. Where such delay arises, conforming goc_)ds
shall be tendered as soon as possible following
termination of the condition giving rise to the delay. .
(c) It shall be the duty of the buyer to deliver
nonconforming goods to the manufacturer’s service and .
repair facility within this state, unless, due to reasons of
size and weight, or method of attachment; or method of
installation, or nature of the nonconformity, such
delivery cannct reasonably be accomplished. Should the
buyer be unable to effect return of nonconforming goods
for any of the above reasons, he shall notify the .
manufacturer: or its nearest service and repair facility
within the state. Written notice of nonconformity to the
manufacturer or its service and repair facility. shall
. constitute return of the goods for purposes of this section..
Upon receipt of such notice of nonconformity the
manufacturer shall, at its option, service or repair the
goods at the buyer’s residence, or pick up the goods for
service and repair, or arrange for transporting the goods
to its service and repair facility. All reasonable costs of
transporting the goods when, pursuant to the above, a
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buyer is unable to effect return shall be at the ™

manufacturer’s expense. The reasonable costs of
transporting nonconforming goods after delivery to the
service and repair facility until return of the goods to the
buyer shall be gt the manufacturer’s expense. - -

.(d) Should the manufacturer or its representative jn
this state be unable to' service or repair th? goods to
conform to the applicable express warranties after g
reasonable number of attempts, the manufacturer sha]]
either replace the goods or reimburse the buyer in an
prount equal to the purchase price paid by the buyer,
les.s that amount directly attributable to use by the buyer
prior to the discovery of the nonconformity.

shall be thet & of
have been te 4 & Rrew motox

has been subjeet to repair four or
more hmes by the or its agents; o {2} the
vehiele i3 out of service by reasen of repair for g

the eest of "~ sueh defeet is first

~ (©) (1) Itshall be presumed that a reasonable number
of attempts have been made to conform a new motor
vehicle, excluding motorcycles, motor homes and
off-road vehicles, to the,applicable express warranties if,

within one year from delivery to the buyer, or 12,000
- miles, whichever occurs first, the same nonconformity

has been subject to repair four or more times by {be
manufacturer or its agents; or the vehicle is out of service

- by reason of repair of nonconformities for a cumulative

total of more than 30 calendar da ys since delivery of the
vehicle to the buyer. This presumption shall be a

rebuttable presumption affecting the burden of proofin .
" any action to enforce the buyer’s rights under.subdivision -

(d) and shall not be construed to limit those rights.
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1 (2) Ifaqualified third party dispute resolution process
9 exists, and the buyer receives- timely notification in
3 writing of the availability of a third party process with a
- 4 description of its operation and effect, the presumption
5 in paragraph (1) of this subdivision may not be asserted
6 by the buyer until after the buyer has initially resorted to
7 the third party process as required in paragraph (3) of
8 this subdivision. Notification of the availability of the
third party process is not timely if the buyer suffers any .
10 prejudice resulting from any delay In giving the
notification. If a qualified third party dispute resolution
dissatisfied with

12 process does not exist, or if the buyer is i
f the manufacturer or Its

13 the third party decision, or i :
agent neglects to promptly fulfill the terms of such third
15 . party decision, the buyer may assert the presumption
16 provided in paragraph (1) of this subdivision in an action
17 to enforce the buyer’s rights under subdivision ). 7,'776‘
18 record in the dispute resolution proceeding, including "
the buyer’s written complaint, all other documents and
90 evidence received or considered by the third party and
the findings and decision of the third party, shall be
29 admissible in evidence in the action without fur ther
93 foundation. Any period of limitation of actions under any

94 federal or California laws with respect to any persoll shall
to the number of days

95 be extended for a period equal

96 between the date a complaint is filed with a tln’rcf parly
97 dispute resolution process and the date of its decision or
98 the date before which the manufacturer or its agent 1s. .
required by the decision to fulfill its terms, whichever

30 occurs later. '
31  (3) A qualified third party dispute resolution process
32 shall be one that complies with the Federal Trade

ements for 'informal

33 Commission’s minimum requir
ures as.set forth in the

34 dispute settlement proced,
- 35 Commission’s regulations in effect on January 1, 1982, at
Part 703 that is governed

36 16 Code of Federal Regulations :
by a board, at least half of whose members consist -of
38 representatives of consummers or consumer organizations;

39 whose decisions shall be binding on the manufacturer or

40 itsagents if the buyer elects to accept the decision; whose
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decisions Jhcluq'e any remedies appropriate under tb;}‘ :
CITCumStaﬂceS IHC']Uding I'Cpaij; I'ep]acement; I'equd Of o
the purchase price, reimbursement for expenses
compensation for consequentia] and incidental dam ages
and any other remedies ayajlable under the
manufacturer’s express warranty or under an y applicable
federal or state law; that prescribes a reasonable time not
to exceed 30 da}’f, Within which the manufacturer or its
agents must fulfill the terms of thoge decisions, and that
prior to April I of each year prepares, publishes and
submits to the Department of Motor Vehicles an annua]
report for the preceding calendar year, which describeg
the pr ocess and summarizes the substance of the
complaints filed and the decisions rendered (without "
identifying the ‘names of any individual buyers withoug
their express written consent) and which includes a cop 3

gf the audi{ required by the Commission’s regulations on
-informal dispute resolution procedures,
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subject to repair 4 or more times by the manufacturer or its- .

agents and the buyer has directly notified the manufacturer

of the need for repair, as specified; or (2) the vehicle is.out
of service by reason of repair for a cumulative total of more

’_ than 30 calendar days since the delivery of the vehicle to the
buyer. The bill would provide that the presumption may not

be asserted by the buyer until after the buyer has resorted to
an existing qualified third party dispute resolution process, as
defined. The bill would also provide that a manufacturer shall
be bound by a decision of the third party process if the buyer
elects to accept it, and that if the buyer is dissatisfied with the
third party decision the buyer may assert the presumption in
an action to enforce the buyer’s rights, as specified.

Vote: majority. Appropriation: no. Fiscal committee: no.

- State-mandated local program: no.

- The people of the State of California do enact as follows:

1  SECTION 1. Section 1793.2 of the Civil Code is
2 amended to read: : : :

3  17932. (a) Every manufacturer of consumer goods
4 sold in this state and for which the manufacturer has
5 made an express warranty shall:

6 (1) Maintain in this state sufficient service and repair
7 facilities reasonably close to all areas where its consumer
8 goods are sold to carry out the terms of such warranties
9 or designate and authorize in this state as service and
10 repair facilities independent repair or service facilities
11 reasonably close to all areas where its consumer goods are
12 sold to carry out the terms of such warranties.

13 As a means of complying with paragraph (1) of this
14 subdivision, a manufacturer shall be permitted to enter
15 into warranty service contracts with independent service
16 and repair facilities. The warranty service contracts may
17 . provide for a fixed schedule of rates to be charged for
18 warranty service or warranty repair work, however, the
19 rates fixed by such contracts shall be in conformity with
20 ‘the requirements of subdivision (c) of Section 1793.3. The
21 “rates established pursuant to subdivision (c) of Section
22 1793.3, between the manufacturer and the independent

394 =
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service and repair facility, shall not preclude a good-faith

discount which is reasonably related to reduced credit .

and general overhead c¢ost factors arising from the

manufacturer’s payment of warranty charges direct to
the independent service and repair facility. The warranty
service contracts authorized by this paragraph shall not
be executed to cover a period of time in excess of one
year.

(2) In the event of a failure to comply with pa_rggraph
(1) of this subdivision, be subject to the provisions of
Section 1793.5. L

(b) Where such - service and repair facilities are

‘maintained in this state and service or repair of thfa goods

/is necessary because they do not conform .Wlth tlge. :
applicable express warranties, service and repair shall he
commenced within a_ reasonable time by lt e
manufacturer or its représentative in this state. Un ejs
the buyer agrees in writing to the contrary, the goohs
must be serviced or repaired so as to conform todtbe
applicable warranties within 30 days. Delay cause b y

~ conditions beyond the control of the manufacturer ord 1S
representatives shall serve to extend this 30-day
requirement. Where such delay arises, conforming goods
shall be tendered as soon as possible following -
termination of the condition giving rise to the delal)f-

~ (c) It shall be the duty of the buyer to de lVeé
nonconforming goods to the manufacturer’s service an :
repair facility within this state, unless, due to reas}cl)n; Of
size and weight, or method of attachment, or metho Qh
installation, or nature of the nonqonformlty, su}c1
delivery cannot reasonably be accompl;shed. Sl.lould tde
buyer be unable to effect return of nonconforming gooh 5
‘for any of the above reasons, he shall notify the
manufacturer or its nearest service and repair facility
within the state. Written notice of nonco.nform.lyy to the
manufacturer or its service and repair facility shall
constitute return of the goods for purposes of this section.
Upon receipt of such notice of nonconformity the
manufacturer shall, at its option, service or repair the
goods at the buyer’s residence, or pick up the goods. for
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from deli the 12-600
- ai] delivery to , oF 13,

service and re
to its service

trgnSPO‘:tmg the goods when, pursuant to the above, a
mayrill.f 'S unable to effect return shall be at the
“trans actt}lrer S expense. The reasonable costs of
serviggr ncllg nonconforming goods after delivery to the
buver <1 g repair facility until return of the goods to the
yer shall be at the manufacturer’s expense.
(d) Should the

thi he manufacturer or its representative in
15 state be ung

conform to the
reasonable nump

pair, or arrange for transporting the goods

ble to service or repair the goods to
applicable express warranties after a
either er of attempts, the manufacturer shall
amoer replace the goods or reimburse the buyer in an
le ‘g‘t equal to the purchase price paid by the buyer,
S$ that amount directly attributable to use by the buyer
prior to the discovery of the nonconformity.
eﬁe')' - I shallbe that e murmber
vehi have been made to & aew PReter
iele; , maoter hemes and
otffrond , to the i
within ene year
has been . oeeurs Srsk the same

subjeet te repair four or more times by the

OF its agents; or the vehiele is eut of serviee
by reason of repair of for o

| total of more than 39 deyssinee  ofthe

(e) (1) It sbgz]] be presumed that a reasonable number
of attempts have been made to conform a new motor
vehicle to the applicable express warranties if, within one
year from delj very to the buyer or 12,000 miles,
whichever occurs first, either (A) the same
nonconformity has been subject to repair four or more
times by the manufacturer or its agent:

at least once directly notified the manufacturer of the
need for the repair of the nonconformity, or (B) the
vehicle is out

out of service by reason of repair of
nonconfqrmztzes by the manufacturer or its agents for a
cumulative total -of more than 30 calendar days since

delivery of the vehicle to the bu yer. The 30-day limit shall

and repair facility. All reasonable costs of :

o
.~

s and the buyer has
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1 be extended only if repairs cannot be performed .due to
9 conditions beyond the control of the manufacturer or its
3 agents. The buyer shall be required to directly notify the
4 manufacturer pursuant to subparagraph (A) only if the
5 manufacturer has clearly and conspicuously disclosed to -
6 the buyer, with the warranty or the owner’s manual, the
7 provisions of this subdivision and that of subdivision (d),
8 including the requirement that the buyer must notify the
9 manufacturer directly pursuant to subpdragraph (A).
10 This presumption shall be a rebuttable presumption
11 affecting the burden of proof in any action to enforce the .
12 buyer’s rights under subdivision (d) and shall not be
13 construed to limit those rights. . .
14 (2) If a qualified third party dispute resolution process
15 exists, and the buyer receives timely notification in
16 writing of the availability of a third party process witha -
17 description of its operation and effect, the presumption
18 in paragraph (1) ef his may not be.asserted
19 by the buyer until after the buyer has initially resorted to
20 the third party process as required in paragraph (3) of
21 this . Notification of the availability of the
29, -third party process is not timely if the buyer suffers any -
93 . prejudice resulting from any delay in giving the
94 notification. If a qualified third party dispute resolution
25 process does not exist, or if the buyer is dissatisfied with -
96 the third party decision, or if the manufacturer or its
27 agent neglects to promptly fulfill the terms of such th}rd
98 party decision, the buyer may assert the presumption
29 provided in paragraph (1) ef this in an action ,
30 to enforce the buyer’s rights under subdivision (d). The
31 reeord in the dispute , :
32 the buyers written , al} other and .
_ oF by the third party end
34 the findings and decision of the third partys; shall be
35 admissible in evidence. in the action without further
36 foundation. Any period of limitation of actions under any
37 federal or California laws with respect to any person shall
38 be extended for a period equal to the number of days
39 between the date a complaint is filed with a third party .
40 dispute resolution process and the date of its decision or
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the date before which the manufacturer or its agent is

i

required by the decision to fulfill its terms, whichever

occurs later.

(3) A qualified third party dispute resolution process
shall be one that complies with the Federal Trade
Commission’s minimum requirements for informal
dispute settlement procedures as set forth in the
Commission’s regulations in effeet on January 1; 1982; at
16 Code of Federal Regulations Part 703; that is

by & beard; at least half of whese cemsist of
Y o IR

whese shall be that renders decisions which are

binding on the manufacturer e its agents if the buyer

elécts to accept the decision; whese inelude any

repair; , refund of the pries;

for - , : for

and ard eny other

under the T express

or under any federal or state laws

that prescribes a reasonable time not to exceed 30 days,
within which the manufacturer or its agents must fulfill
the terms of those decisions ; ; and that prior to April T of
each year and submits each year
provides to the Department of Motor Vehicles ar a
report of its annual repert for the '

of the filed and the

end whieh ineludes a eopy of the audit required by the

: ] ] ’ o . . .
Commission’s regulations on informal dispute resolution

procedures. : :

(4) For the purposes of this subdivision the following
terms have the following meanings:

(A) ‘Woncpnfor'm_z'ty” means & nonconformity which
substantially impairs the use, value, or safety of the new
motor vehicle. _

(ﬁ) j‘NeW motor vehicle” means a new motor vehicle
which is used or bought for use primarily for personal,

1 .
e
OA Y 10
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1720 STATUTES OF 1982 [ Ch. 388

In order to ensure that restaurants which provide whole
Chinese-style roast duck may continue to do so without interruption,
it is necessary that this act take effect immediately.

388

An act to amend Section 1793.2 of the Civil Code, relating to
warranties.

[Approved by Governor July 7, 1982. Filed with
Secretary of State July 7, 1982.]

The people of the State of California do enact as follows:

SECTION 1. Section 1793.2 of the Civil Code is amended to read:

17932. (a) Every manufacturer of consumer goods sold in this
state and for which the manufacturer has made an express warranty
shall:

(1) Maintain in this state sufficient service and r ° facilities
reasonably close to all areas where its consumer are sold to
carry out the terms of such warranties or designate and authorize in
this state as service and repair facilities independent repair or service
facilities reasonably close to all areas where its consumer goods are
sold to carry out the terms of such warranties.

As a means of complying with paragraph (1) of this subdivision, a
manufacturer shall be permitted to enter into warranty service
contracts with independent service and repair facilities. The
warranty service contracts may provide for a fixed schedule of rates
to be charged for warranty service or warranty repair work,
however, the rates fixed by such contracts shall be in conformity with
the requirements of subdivision (c¢) of Section 1793.3. The rates
established pursuant to subdivision (c) of Section 1793.3, between
the manufacturer and the independent service and repair facility,
shall not preclude a good-faith discount which is reasonably related
to reduced credit and general overhead cost factors arising from the
manufacturer’s payment of warranty charges direct to the
independent service and repair facility. The warranty service
contracts authorized by this paragraph shall not be executed to cover
a period of time in excess of one year.

(2) In the event of a failure to comply with paragraph (1) of this
subdivision, be subject to the provisions of Section 1793.5.

(b) Where such service and repair facilities are maintained in this
state and service or repair of the goods is necessary because they do
not conform with the applicable express warranties, service and

401
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Ch. 388 1] STATUTES OF 1982 1721

repair shall be commenced within a reasonable time by the
manufacturer or its representative in this state. Unless the buyer
agrees in writing to the contrary, the goods must be serviced or
repaired so as to conform to the applicable warranties within 30 days.
Delay caused by conditions beyond the control of the manufacturer
or his representatives shall serve to extend this 30-day requirement.
Where such delay arises, conforming goods shall be tendered as soon
as possible following termination of the condition giving rise to the
delay.

(c) It shall be the duty of the buyer to deliver nonconforming
goods to the manufacturer’s service and repair facility within this
state, unless, due to reasons of size and weight, or method of
attachment, or method of installation, or nature of the
nonconformity, such delivery cannot reasonably be accomplished.
Should the buyer be unable to effect return of nonconforming goods
for any of the above reasons, he shall notify the manufacturer or its
nearest service and repair facility within the state. Written notice of
nonconformity to the manufacturer or its service and repair facility
shall constitute return of the goods for purposes of this section. Upon
receipt of such notice of nonconformity the manufacturer shall, at its
option, service or repair the goods at the buyer’s residence, or pick
up the goods for service and repair, or arrange for transporting the
goods to its service and repair facility. All reasonable costs of
transporting the goods when, pursuant to the above, a buyer is
unable to effect return shall be at the manufacturer’s expense. The
reasonable costs of transporting nonconforming goods after delivery
to the service and repair facility until return of the goods to the buyer
shall be at the manufacturer’s expense.

(d) Should the manufacturer or its representative in this state be
unable to service or repair the goods to conform to the applicable
express warranties after a reasonable number of attempts, the
manufacturer shell either replace the goods or reimburse the buyer
in an amount equal to the purchase price paid by the buyer, less that
amount directly attributable to use by the buyer prior to the
discovery of the nonconformity.

(e) (1) It shall be presumed that a reasonable number of
attempts have been made to conform a new motor vehicle to the
applicable express warranties if, within one year from delivery to the
buyer or 12,000 miles, whichever occurs first, either (A) the same
nonconformity has been subject to repair four or more times by the
manufacturer or its agents and the buyer has at least once directly
notified the manufacturer of the need for the repair of the
nonconformity, or (B) the vehicle is out of service by reason of repair
of nonconformities by the manufacturer or its agents for a
cumulative total of more than 30 calendar days since delivery of the
vehicle to the buyer. The 30-day limit shall be extended only if
repairs cannot be performed due to conditions beyond the control
of the manufacturer or its agents. The buyer shall be required to

10 020
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1722 STATUTES OF 1982 [ Ch. 388

directly notify the manufacturer pursuant to subparagraph (A) only
if the manufacturer has clearly and conspicuously disclosed to the
buyer, with the warranty or the owner’s manual, the provisions of
this subdivision and that of subdivision (d), including the
requirement that the buyer must notify the manufacturer directly
pursuant to subparagraph (A). This presumption shall be a
rebuttable presumption affecting the burden of proof in any action
to enforce the buyer’s rights under subdivision (d) and shall not be
construed to limit those rights.

(2) If a qualified third party dispute resolution process exists, and
the buyer receives timely notification in writing of the availability of
a third party process with a description of its operation and effect,
the presumption in paragraph (1) may not be asserted by the buyer
until after the buyer has initially resorted to the third party process
as required in paragraph (3). Notification of the availability of the
third party process is not timely if the buyer suffers any prejudice
resulting from any delay in giving the notification. If a qualified third
party dispute resolution process does not exist, or if the buyer is
dissatisfied with the third party decision, or if the manufacturer or
its agent neglects to promptly fulfill the terms of such third party
decision, the buyer may assert the presumption provided in
paragraph (1) in an action to enforce the buyer’s rights under
subdivision (d). The findings and decision of the third party shall be
admissible in evidence in the action without further foundation. Any
period of limitation of actions under any federal or California laws
with respect to any person shall be extended for a period equal to the
number of days between the date a complaint is filed with a third
party dispute resoiution process and the date of its decision or the
date before which the manufacturer or its agent is required by the
decision to fulfill its terms, whichever occurs later.

(3) A qualified third party dispute resolution process shall be one
that complies with the Federal Trade Commission’s minimum
requirements for informal dispute settlement procedures as set forth
in the Commission’s regulations at 16 Code of Federal Regulations
Part 703; that renders decisions which are binding on the
manufacturer if the buyer elects to accept the decision; that
prescribes a reasonable time not to exceed 30 days, within which the
manufacturer or its agents must fulfill the terms of those decisions;
and that each year provides to the Department of Motor Vehicles a
report of its annual audit required by the Commission’s regulations
on informal dispute resolution procedures.

(4) For the purposes of this subdivision the following terms have
the following meanings:

(A) “Nonconformity” means a nonconformity which substantially
impairs the use, value, or safety of the new motor vehicle.

403

10 v



Ch. 389 ] STATUTES OF 1982 1723

(B) “New motor vehicle” means a new motor vehicle which is
used or bought for use primarily for personal, family, or household
purposes, but does not include motorcycles, motorhomes, or off-road
vehicles.

CHAPTER 389

An act to amend Sections 760.01 and 700.02 of the Insurance Code,
relating to insurance.

{Approved by Governor July 7, 1982. Filed with
Secretary of State July 7, 1982.]

The people of the State of California do enact as follows:

SECTION 1. Section 700.01 of the Insurance Code is amended to
read:

700.01. In addition to any or all of the classes of insurance which
it is permitted to transact by all other applicable provisions of this
code, any incorporated insurer admitted or hereafter admitted for
one or more of the classes of insurance stated in Section 100, except
life, title, mortgage, or mortgage guaranty shall (subject to any
limitations contained in its articles of incorporation or charter) be
admitted after October 1, 1933, for any or all of the following classes,
upon making application therefor and complying with all applicable
requirements of law, if its paid-in capital is not less than one million
three hundred thousand dollars (81,300,000) or the aggregate of the
amounts hereinafter set forth opposite the classes transacted by it in
the United States if an alien insurer, or in any jurisdiction if other
than an alien insurer, whichever is lower; provided, that the paid-in
capital of incorporated insurers not transacting either fire, marine or
surety insurance making application under this section shall be at
least one hundred fifty thousand dollars ($150,000) in excess of such
aggregate amount. In no event shall any incorporated insurer, as a
condition for its admission, be permitted to have a paid-in capital of
less than five hundred thousand dollars ($500,000) or be required to
have a paid-in capital in excess of one million three hundred
thousand dollars ($1,300,000) for any or all of the classes of insurance
hereinafter set forth.

10 010
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701 OCEAN STREET ' P. O. Box 1159
(408) 425.2071 ‘ SANTA CRUZ. CALIFORNIA 95061

ARTHUR DANNER 111
DISTRICT ATTORNEY

RAY BELGARD . April 14, 1981
GHIEF INSPECTOR

Assemblywoman Tanner
Assembly Consumer Protection APR 10 1881
and Toxic Materials Committee
___State Capitol Room 2016
Sacramento, CA 95814 : : -

Dear Assemblywoman Tanner:

AB 1787 will be heard in the Assembly Consumer Protection and
Toxic Materials Committee on Tuesday afternoon, April 28, 1981. This
bill if enacted would provide consumers in California with a recourse
for lemon automobiles.

Last year our Consumer Affairs people testified in support of
improving the automobile warranty laws in the area of '"lemon" vehicles.

The consumer affairs division receives between 50-60 complaints
annually regarding recurring problems in new vehicles that seem to be
unrepairable. Technically the Department of Motor Vehicles (DMV) hac
jurisdiction on warranty complaints, otherwise the number of complaints
would be higher in my office. The Consumer Affairs staff specializes
in these problems that are beyond the jurisdiction of DMV. This bill
will provide a recourse for consumers and your constiuents who have
purchased lemon vehicles.

It is also my feeling that this bill will assist the auto industry
in thée following ways: :

1. It will force them to evaluate and improve their quality
control. ' '

2. It will strengthen the relationship between the dealer
and the factory representative.

3. The manufacturer will have to produce replacement parts
at the time a vehicle is manufactured. (My office has been
told that replacement parts are not manufactured until after
the initial new car production rush is completed.)

I appreciate your attention on this matter and encourage your "aye"
vote.

Please don't hesitate to call me if I can be of assistance.

Sincerely,
;‘ | _,)
\“ 5 5 :“'_‘_/Z?i ,,7&? -
Arthur Danner 11T
District Attorney 405
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April 7, 1981

Mr. Ned Smith

Owner Relation Manager

Ford Parts and Service Division
3000 Shaefer

Dearborn,Michigan 48121

Dear Mr. Smith:

As you remember during the past legislative session, I introduced

a measure designed to help climinate some of the problems associated
with defective or "Lemon" autcmobiles. This measure was AB 2705.

I have reintroduced a similar Lill this session, AB 1787.

During the course of the bill's hearings, you frecuently stated
that there were various industry dispute resclution mechanisms
available to the public to help deal with such problems. It is my
understanding that the Ford Consumer Appeals Board administers
such a program.

Since Ford Motor Company claims that they are effectively dealing
with many consumer problems through your organization, I would like
to know more about how your probram operates.

I would certainly appreciate it if you would answer the following
questions:

1. Is Ford Motor Company the only company you represent?

2. How many consumers contact your office with complaints
annually? '

3. How many complaints does the Ford Consumer Appeals Board
hear each year? .

4. Typically, what is the subject matter of the complaints?

410



How much money is generally in dispute?

How long does it take for a complaint to be heard by
the Ford Consumer Appeals Board? '

Who determines which cases are to be heard by the Ford
Consumer Appeals Board?

What kind of investigations do you conduct?
How often do you meet to review these complaints?

Where are your hearings held? Who attends? 1Is there
any public notice?

what are vour hearing procedures?

Fow are these complaints usually resolved? How many
favor the consurer? How many favor business?

Thank you very much for your cooperation and assistance in this

nmatter.

ST:mb

I look forward tc hearing from you in the near future.

Sincerely,

SALLY TANNER
Assemblywoman, 60th District
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AMENDMENTS TO ASSEMBLY BILL NO. 1787

AS AMENDED IN SENATE JULY 7, 1981

AMENDMENT 1

Delete page 4 and insert:

(e) It shall be presumed that a reasonable number of
attempts have been undertaken to conform a new métor vehicle,
excluding motorcycles and motor homes, to the applicable express
warrantieg if, within one year from delivery to the buyer, (i)
the sameknonconformity ﬁas been subject to repair,fsur or mdre times
by the manufacturer or its agents; or (2)5the vehicle is out of
service by reason of repair for a cumulative total of more than 30
calendar days since the delivery of the vehicle to the buyer. If
(1) the same nonconformity has been subject to repair four or more
times by the manufacturer or its agents, or (2) the vehicle is out
of service by reason of repair for a cumulative total of more than
30 calendér days since the delivery of the vehicle to the buyer,
the manufacturer shall promptly replace the vehicle or reimburse
the buyer as required by subdivision (d), unless the manufacturer
or its agent is able to show by clear and convincing evidence (1)
that there was and is no nonconformity, or (2) that the vehicle's
nonconformity, if any, has been cured, or (3) that the nonconformity,
if any, was and is a minor nonconformity that does not and will not
affect the vehicle's performance or safety and an offer to provide
fair compensation in money has been communicated to the buyer,

or (4) that the nonconformity, if any, was the proximate result of

412



unauthorized or unreasonable use of the vehicle following sale, or
(5) that the delay, if any, was caused by conditions beyond the

control of the manufacturer or its representative.
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INTRODUCTION

Section 151 of the National Traffic and Motor Vehicle Safety Act. of 1966
as amended, requires that: If a manufacturer—

“(1) obtains knowledge that any motor vehicle or item of replacement
equipment manufactured by him contains a defect and determines in good
faith that such defect- relates to motor vehicle safety; or

“(2) determines in good faith that such vehicle or item of replaeement :

equipment does not comply with an applicable Federal motor vehicle safety
standard prescribed pursuant to section 103 of this Act; '

he shall furnish notification to the Secretary and to owners, purchasers, and
dealers, in accordance with section 153, and he shall remedy the defect or
failure to comply in accordance with section 154.”

" The requlred notification is to be by first class mail to the first purchaser and

by certified mail or more expedltlous means to the dealer or dealers of the
manufacturers.

The manufacturer is further required to furnish the Secretary of Transpor-

tation a true or representative copy of all notices, bulletins, and other com- -

munications to dealers or purchasers regardmg defects in motor vehicles or
motor vehlcle equipment.

The Natlonal Highway Traffic: Safety Administration has received.numerous
requests for information on defects in motor vehicles. In answer to these
requests, the Administration publishes quarterly summary reports on defect
campaigns conducted by domestic and foreign manufacturers. These sum-
mary reports are available from the Superintendent 6f Documents, U.S. Gov-
ernment Printing Office, Washington, D.C. 20402, at a price established by the
Superintendent of Documents. Annual cumulative editions of the reports
will be published at the beginning of each calendar year.

Detailed reports of specific recall campaigns listed in the summary reports

are available from the National Technical Information Service, Springfield,

Virginia 22161. (For details on ordering from the NTIS, see p. ix.)

Since manufacturers are not required to report to the Administration specific
serial numbers of vehicles involved in recall campaigns, any information con-
cerning defects on specific serial-numbered vehicles must be obtained from the
dealer or manufacturer.

iv
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WRITTEN TESTIMONY TO THE FEDERAL TRADE COMMISSION REGARDING
DISCLOSURE AND OTHER REGUIATIONS CONGERNING TEHE SALE OF
USED MOTOR VEHICLES

- T am Shirley Goldinger, the Director of the Los Angeles County Depértment

of Consumer Affairs. Our department was created by the Board of Super-
visors in July 1975 and is charged with responsibility for, among other

things, investigating consumer complaints and representing County con- -

sumers before regulatory bodies such as the Federal Trade Commission. -
It {s in assumption of thlS mandated responsibihty that we submit testi~ .

' mony today.

- By way of backgro_und, our doors wefe bfficially opened for bhsiness in

April of 1976. Our department ‘currently has an investigative staff of nine

individuals. Since April we have investigated more than 5,000 complaints

and have saved consumers nearly one-half million dollars. We are pre-
sently the only independent Consumer Affairs Agency in Los Angeles.

In presenting our views on the Commission's Used Car proposal, I will
first make a general position statement and follow it with specific
comments and suggestions as well asa statlstical analysis of related
consumer complamts. ;

Automobile related problems .tradiqnally genera'te the largest volume of
consumer complaints in all sectors. Virginia Knauer reports this is true

~ on a national basis, as does the Council of Better Business Bureaus. Our

experience in Los Angeles County bears this out. Certainly it is self-
evident that the business producing more consumer dissatisfactlon than.
any other merits scrutmy and regulatlon. _ -

In Southem Califomia, where a car is a necessity, used car sales are

a significant factor in the total consumer transaction picture. Many
consumers p urchase used autos every day, and many consumers complain
about those purchases.

The volume of such complaints reveals the average consumer's inability
to properly assess the condition of used cars, to negotiate a meaningful
contract and to obtain satisfaction when problems occur. Complaints
often involve actual mechanical defects. For this reason, our department

"~ favors the concept of defect disclosure. It is our contention that respon-

sibility for the condition of consumer goods rests with the retailer of those
goods.. Further, we believe that consumers have a fundamental right to

~ “know the condition of all items that they purcha se.



Used cars sold with mechanical defects are often unsafe for normal use.
Because. of the gravity of such a condition, we favor the establishment .
of uniform safety standards and a requirement that vehicles be mspected

, and certified for safety compliance pI'lOI’ to sa le.

In California, it is 1llegal for a dealer to sell a car for road use which
is unsafe, but because of no pre-sale inspection requirement this law

is often enforced after a mishap occurs. The California Vehicle Code

adopts the standards of the federal National Traffic and Motor Vehicle
Safety Act of 1966. The California: Highway Patrol advises us that this -

- means that no car may be sold with any mechamcal condition which may
- render the vehicle unsafe for operation. :

‘- We would also favor the inclusion of diagnostic 1nspection nrovisions »

in any Rule regarding auto sales. In our opinion, consumers ought to

be allowed to have any car inspected prior to the completion of a sale 5

Many consumer complamts involve used auto sale contracts and oral mis— -
representation. . It is a prevailing practice in Los Angeles to tell someone

- purchasing a vehlcle on an "as~-is" basis that the "as-is" doesn't mean

anything and that if anything goes wrong with the car the .seller will take
care of it. The terms and conditions of contracts and warranties are so
commonty misrepresented by sellers that we fully support the Federal '

' Trade Commlssion S mterest in curbing such flagrant abuse .

With regard to the prOposed Defect Disclosure sticker, we suppon: the

- concept but feel that the sticker is more detailed than necessary. .

We suggest an alternative .

Last year in California a bill was introduced in the State legislature
dealing with used car warranties. The bill has not yet passed, but
after reviewing many types of proposals, we feel that it represents the
best method for dealing with such transactions. It is consistent with -
the full and limited warranty concepts adopted by the Federal Trade
Commission thus far and includes a defect disclosure provision. It is

- our recommendation that the Commission adopt the provisions of Assembly---

man Richard Alatorre's bill as its own Used Car Warranty Rule. -
This proposal does the following:
1. Prohibits a vehicle dealel' from selling a used automobile for

more than $1,000 unless it is accompanied by a minimum
warranty. ‘ ‘ :
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Defines "minimum warranty" to mean that the used automobile
is fully warranted by the dealer to be free from mechanical

defects for sixty days or 2,000 miles, whlchever occurs ﬁrst. '

Defines "fully warranted" to mean that during the term of the
warranty the dealer will promptly make all repairs necessary
to cure any mechanical defect so that the automobile will be
in safe and operable cond1t1on con31der1ng its age.

Provides for a "defect disclosm'e notice " in which the dealer
may describe any mechanical defect in the automobile which

- the dealer wants to exclude from the coverage of the required

minimum warranty. ‘A dealer who provides this defect notice
must also give the automobile purchaser a written estimate
from a repair fac111ty of the cost to repair the defects eXCluded

- from the warranty. _

Specifies the dealer ‘s"responsibilities to perform warranty-

~ related repairs and the purchaser's rights and remedies if the '

automobile does not conform to the warranty.

Ifa purcha sed automobile covered by a l1m1ted or full warranty

is found to have defects not disclosed and exempted from the
warranty, the seller must decide within two days to either re~
pair the vehicle or rescind the contract.

If repairs are elected they must be completed within five days .
under most circumstances. In the event of certain unusual
circumstances, or if needed parts are not available in five

days, the dealer may take up to 30 days to repair if he provides .

- adequate substitute transportation for the purchaser. Failure

to consummate repairs entitles the consumer to rescission of
the contract. :

If the dealer decides to rescind the contract he must return all
money paid by the consumer, including the amount allowed in
trade-in or the fair market va lue of the trade-in, whlchever is
greater.

Allows for an "as-is" sale on cars costing less than $1,000
but suggests this "as-is" language in disclosing the lack of
warranty: A

"This automobile is for sale "AS-IS" and WITH ALL
- FAULTS. If this automobile needs repair or breaks

down W LL
HAVE TO PAY.THE ENTIRE COST OF ANY SERVICING
OR REPAIRS."

. o S
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This proposal has a critical feature which is lacking in the Commission's "

current proposal,-and that is the requirement that an estimated cost of
repair statement accompany all disclosed defects. As automobiles are
highly complex mechanical instruments, simple disclosure of defects is

Accompanied by an estimated cost of repair, however, such d1sclosure
becomes meamngful and helpful in purcha se dec1sion making .

I also beheve that the prov1 sions for proper execution of warranties are
critical to the actual impact of any promulgated rule. It is not enough
to regulate performance at the time of sale. There must also be clearly - .

"defined follow-through obligations so that effective use can be made of
. the information provided at the outset. The inclusion of specific time
periods allowed for performance, as well as sanctlons for non-comphance .

must be included in the rule. .

The argument is always 'advanced_. that consumer protection’ labeling dis-

closure, etc. will generate higher prices. Consumer prices will continue

_to rise because of inflation and the business community's obvious goal
to realize increased profits. But this rate of increase is always mltlgated '

by the pracncal limitations of the consumer s pocketbook.

If a consumer good is too expenswe it won't sell Purther, the rising
cost of new automobiles insures an increasing market for used cars.

I believe that prices will go up with or without increased regulation,’
and in that case we might as well have effective regulatlon.

As our department does not employ a staff attomey, I cannot discuss the -

issue of incurred warranty obligation by defect disclosure authoritatively.
However, my understanding of California's implied warranty statute~-the

Song-Beverly Act--is that an implied warranty on used goods exists only

when there is an express warranty on the item. Ido not know if simple -

defect disclosure would constitute an express warranty, but I doubt it.

If our minimum and full warranty suggestion was adopted however, all

 cars selling for over $1,000 would necessarily be covered by our State

implied warranty statute until such time as a federal pre-emption decision

_is made.

I believe the very simple check-off form proposed for relatmg a used
car's prior use is adequate and clear. I am not able to relate the need
for such disclosure to actual complaints because in the absence of such
a prior use disclosure requirement, we have not been able to determine

not sufficient to the consumer who cannot judge the severity of the defect. A_ .
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how prior use correlates to actual after sale performance. While it seems -

to be an accepted fact that professionally used cars accrue more mileage
than privately used cars, I have not been able to locate any survey or-
study that has actually been conducted in this area.

1 have, however, determmed that government used cars subsequently sold

to the public do record more mileage per year than the average pr1vate1y
used car. : :

: Privately owned cars'accrue 12,000 miles a year on the average. Calif-
- ornia State cars accrue between 17,000 and 21,000 miles a year. ‘A seven
~ year old privately owned car would probably have approximately 84,000

- miles on it, whereas a State car at that point would have a mimmum of

' 120 000 miles. ' :

' Los Angeles County driven cars must be sold when they are either five
. years old or have 70,000 miles on an "as-is" basis. Since the average
five year old privately owned car would have approximately 60, 000 miles,

County cars also accrue additlonal mileage.

Presumably, higher than average mileage e more than the usual.
mechanical wear has occurred . For many reasons, the prior use state~
ment would be of interest to a car purchaser. A consumer ought to know

. how mileage was earned, and consider this in making a purchase decision.

lastly, I would like to describe our complaint experience as it relates to
the sale of used cars. This statistical evidence clearly demonstrates

overwhelming consumer problems in this area and the need for the spemﬁc o

_ types of regulation proposed by the FTC.

The largest single area of consume’r complaints handled in ou department
are auto related. Of the 4,764 complaints handled in 1976, 653 concerned
cars. Within this category, 148 were specifically related to the sale of .
used cars. An additional 238 complaints concerned repairs, many of which

occurred in relation to a used car purchase. Of those complaints specifically

directed to used car sellers, the largest amount, 33, concerned warranty
problems. 24 of the.complaints alleged misrepresentation, 2_0 involved
unsatisfactory repairs, 21 alleged a failure to perform at all, and 12 con-

cerned defective cars. These figures are not conclusive, however, because

complaint.

~our present statistical system allows for recordmg only a single cause of o -
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Many complaints are generated by more than one problem. My personal

review of 82 of these complaints indicates the presence of defects in 53 .
cases. On the average these defects were reported within 40 days of
the sale, and in one-third of the cases sampled within one or two days.

-In 31 instances there is alleged misrepresentation with regard to the auto's o

condition and/or warranty. ‘Many of the defects brought to our attention

involve safety items such as brakes, steering and tires. Other mechanical
problems consistently mentioned are batteries, turn signals, stalling, o
leaking, burning, regulators, transmissions, overheatmg, air conditioning;
radiators, lights and engines. The average cost of needed repairs in these
cases was $316 00. This significantly increases the "actual" purchase

price.. : - -

‘In most of these cases the sales approach was fa st and hard complete

with asides not to worry about as-is or limited warranties, negotiation
shuffles, and in one case the specific remark that the car had never been
hit when subsequent body work revealed it probably had been. Used cars:

~are consistently described in glowing terms and interested shoppers told
. that any problems will be taken care of. It is a common practice for

shoppers to be told a car has.a warranty, only to have this sale accountre?
ment d1sappear during the final negotlatlons. : : : o

Consumers seem to have an ab1d1ng trust that they will not be sold shoddy -
merchandise. They have no choice but to believe this when purchasing
mechanically complex consumer goods such as cars, because they cannot

" possibly possess enough technical knowledge to assess the true condltion '

of such goods for themselves.

Because it is unreasonable to expect consumers to be well versed in the .
technical intricacies of the many goods they must buy, because they must
have technical information to make intelligent purchases, and because

"the dealers have such information, it stands to reason that the retailer

has a responsibility to share accurate information with hlS customer, in

the interest of marketplace ethlcs.

Further, it is an accepted standard in other industry areas that retailed
goods must be fit for their intended purpose. It is time for this standard
to be applied to used automobile_s as well. '

Thank you for allowing this opportunity for me to share the views of the

~Los Angeles County Department of Consumer Affairs with you.

KB:kj

2-14-77
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MEMO TO: Sally August 13, 1981
FROM: Kathi

RE:. Meeting with auto industry - AB 1787

This morning Bert, Michael and I met for nearly two
hours with various representatives 6f the auto industry (Lee
Ridgeway, Jim Austin, Loren'Smith, Dick Dugally and Al Davis).
Jay De Furia of the Department of Consumer Affairs was also
present. ﬂ

We reviewed the various issues of contention that
were raised during the Senate Judiciary Committee héaring, as
well as otﬁers. The following points were madg:

I. The industry is absolutely opposed to the notion
of uantif in é "reasonable number of repair attempts" at all.
No number will ever be acceptable to them.

II. The only amendment that would remove their
oppbsition is an exemption for those firms that offer a dispute
. resolution program. |

There are several problems with that idea:

A. It would effectively exempt all domestic cars,
so the billAwould be largely meaningless.

B. In oxder to statutorily deprive consumers of
right to the "lemon" provision, it would seem that to qualify
for the exemption,‘the dispute resolution programs should have
to meet some minimum standard.

Examples of problem features in current programs

include the following:
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'1l. Ford's program has serious due process éroblems.
| (a) Consumers aren't notified of hearings
(b) Consumers aren't permitted to attend hearings
(c) Consumers aren't permitted to see the dealer
and manufacturers' responses to their
complaints, are given no oppértunity to rebut.
2. General Motors' program is binding arbitration,
and while that procedure is adequate from a "due process" point of
view,'it is binding on the consumer. Consumers may not go to
court after binding éibitration.
3. fchrysler's program prohibits use of legal counsel.
The industfy is reluctant to change the features of their
respective programs to comply with a statutory standard, although
~ they did not absolutely preclude the possibility. The Federal !
"Trade Commission for years has been unsuccéssful in establishing
dispute resolution program sténdards. The larger problem with
allbwing an unstandardized voluntary proéram to supersede legis-
lation is the abdication of decision making by the elected to
a special interest group. (This is similar to what was being
tried in Congress with the Consumer Product Safety Commission).
Tﬁere does not seem to be an acceptable way to give
industry this amendment. (Therefore, there does not appear to
be a way to rémove their opposition).
ITI. The industry is adamantly opposed to the
creation of a conclusive presumption on any basis. (They

rejected Presley's suggestion emphatically).
2

426



IV. The industry agrees that it is not necessary
to spell out a rebuttal based on abuse by the car buyer. They
agree that that is clear elsewhere in the act and that it is
also specified in the terms of their express warranties.

V; The industry would.like to see additional
clarification of the types of vehicles covered by the bill.
They suggest adding the word "passenger" to new motor vehicle,
and specifically exempting motorcfcles and motor homes.

I believe that can be accomplished.easily without
harming the bill. |

(Also, for your information, Presley apparently has
" motor home.dealers'in his district - exempting motor homes
might help his position).

VI. The industry supports the inclusion of intent
language in the bill (They had no specifié thought to offer, -
however).

' VII. The industry agreed that spelling out major
-'component parfs covered by the bill was not a good idea; they
agreed it would be cumbersome, need constant review and proBably
be incomplete. (This was requested by Roberti).

They did'suggest that the bill pertain only to the
§ower train, or drive train. Each domestic representative

read a list of parts which are included in the power train.
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It is comprehensive, but there is a serious question of whether
or not consumers might actually lose ground with this kind of
restriction.

My inclination is to recommend against it (especially
sincé they'll stay opposed).

' ViII. The industry agreed that it is unnecessary to
speil out that the manufacturer is only liable for warranty
repairs performed by their authorized representatives. (This
clarification was asked for by Roberti).

The Song-Beverly Act pertains  throughout to dééignafed
 repair facilities, and AB 1787 specifically refers to the manu-
facﬁurer of its agents. B

IX. There remains a very fundamental disagreement.
on'the results of the bill with regard to litigation and the
- success of their dispute programs. They insist consumers will
go court crazy, and the industry will be financially forced to
shu£ down their complaint programs.

You can accurately argue that if their programs are
as good as they say, then that's their.own best answer to

litigation; this bill does néthing to impair the success of
their programs. Further, by removing the need for case by casé
determination of "reasonable," AB 1787 should reduce litigation.

In response to industry's expecﬁation of voluminous

litigation, I suggested that we each had an opposite guess as
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to consumer response to the lghon bill, and that maybe we should
consider a provision to monitor what really happens. The notion
of a sunset provision was raised by me, but elicited no
particular response from industry.

I believe serious consideration should be given to a
sunset provision, which includes some assessment of resulting
litigation and utilization of industry progfams.

X. After the meeting, i talked with Lee Ridgeway
(on the phone) about Marks' questions on extending the warranty
period. Marks apparently did not understand that the 60-day
extension provision in Hayes' bill from last year can be repeated.
The import'representative told Marks the bill only provided for
a l-time, 60-day warranty extension; in fact, if the problem °
remains uncorrected in that 60-day period, the consumer gets
another 60 days, and another, and another,‘if necessary.

Once Marks understandsthe scope of the current law,

I dbn't believe he'll push for an amendment. (Note on Marks:
I believe he's particularly responsive to labor . . . those
folks shouldAbe encduraged to talk to him . . .)

S0... possible amendments to consider offering include:

l. Coauthors (see Bert)

2. 20 shop days to 30 calendar days

3. More specific definition of "new motor vehicle"
(passenger cars for highway:use); exempt motorcycles and motor
homes. |

4. Intent lahguage

5. Sunset/reporting provision.
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My NAME IS SHIRLEY GOLDINGER. [ AM THE DIRECTOR OF

THE Los ANGELES CounTy DEPARTMENT OF CONSUMER AFFA;Rs}
Our DEPARTMENT REPRESENTS THE CONSUMER PROTECTION INTERESTS
OF SEVEN MILLION CITIZENS OF Los ANGELES COUNTY. ONE OF
"THE MANY FUNCTIONS THE DEPARTMENT PERFORMS IN CARRYING OUT
THOSE RESPONSIBILITIES IS TO RECEIVE, INVESTIGATE AND MEDIATE
CONSUMER COMPLAINTS.

" Many Los ANGELES COUNTY CONSUMERS CALL OUR DEPARTMENT
TO COMPLAIN THAT THEY ARE UNABLE TO GET HELP IN CORRECTING
DEFECTS AND PROBLEMS IN THEIR NEW CARS DESPITE THEIR
REPEATED EFFORTS., THEY REPORT TO US THE FRUSTRATION ENGENDERED
BY THEIR EFFORTS TO HAVE REPAIRS DONE: ENDLESS TELEPHONE
cALLS (OFTEN LONG-DISTRANCE AT THE CONSUMER'S EXPENSE) TO SET
UP AN APPOINTMENT FOR REPAIR WHICH MAY OR MAY NOT BE KEPT BY
THE SERVICE PERSONS; REPEATED TRIPS TO THE DEALER FOR REPALRS
THAT DON’T CORRECT THE DEFECT, AND PROMISES OF DOING THE WORK
CORRECTLY BY A CERTAIN DATE WHICH ARE NOT FULFILLED,
FREQUENTLY, TIME AND MONEY- IS LOST FROM EMPLOYMENT BY THE
ADDED PENALTY OF NOT HAVING THE USE OF A CAR DURING THE TIME
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IT IS IN THE SHOP. THIS CAN ADD UP TO CONSIDERABLE TIME
AND EXPENSE.

I HAVE NOT PROVIDED YOU WITH FIGURES OF THE EXACT
NUMBER OF COMPLAINTS OUR DEPARTMENT RECEIVES CONCERNING NEW
CAR LEMONS BECAUSE EXISTING LAW LEAVES OUR DEPARTMENT LITTLE
CHOICE BUT TO RESPOND TO MANY COMPLAINTS ABOUT NEW CAR |

" "_EMONS" BY SAYING THAT SHORT OF FILING A CIVIL SUIT, CONSUMERS

MUST CONTINUE TO HOPE THAT THE SELLER WILL SUCCEED IN
REPAIRING THE DEFECT. THE DEALER AND THE MANUFACTURER ARE
TRULY IN THE "DRIVER'S SEAT" IN THESE SITUATIONS.

I WOULD LIKE TO ILLUSTRATE THE DILEMMA FACED BY THOSE
UNFORTUNATE ENOUGH TO BE STUCK WITH A LEMON BY SHARING ONE OR
TWO OF THE COMPLAINTS WE'VE RECEIVED WITH YOU.

READ COMPLAINTS

CONSUMERS BELIEVE THAT WHEN THEY PURCHASE A NEW PRODUCT,
IT WILL LIVE UP TO ITS ADVERTISING. THEY ARE LOOKING FORWARD
TO AN EXCITING, SLEEK, POWERFUL NEW CAR. BUYERS KEEP THEIR
END OF THE BARGAIN BY PAYING FOR WHAT BOTH BUYER AND SELLER

‘AGREE,. AT: THE..TIME..OF THE SALE, SHOULD BE A DEFECT-FREE PRODUCT,

THEY ARE ENTITLED TO NO LESS, WHETHER THE PRODUCT BE A TOASTER
OR A NEW CAR. |
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WHEN IT IS NOT, IT IS ONLY REASONABLE TO EXPECT THAT THE

DEFECT BE REMEDIED IN A TIMELY FASHION. |
 AB 1787 1s A FAIR AND EQUITABLE EXTENSION OF EXISTING

WARRANTY LAW. IT PROVIDES A NUMBER OF OPPORTUNITITES FOR A
SELLER TO MAKE A GOOD FAITH EFFORT TO REPAIR DEFECTS, AT
THE SAME TIME, IT PROTECTS THE BUYER FROM ENDURING ENDLESS
AND FRUITLESS REPAIR ATTEMPTS BY CLEARLY STATING THE POINT
AT WHICH HE WILL BE ENTITLED TO REIMBURSEMENT FOR, OR
REPLACEMENT OF, A DEFECTIVE NEW CAR.

THANK YOU FOR THE OPPORTUNITY TO APPEAR BEFORE YOU
TODAY.

#it#
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Regional Governmental Affairs Office Suite 260 - 925 L. Street.
Ford Motor Company - Sacramento, California 95814
Telephone: 916/442-0111

RELEASE ON INQUIRY .

Following is a statement by Richard L. Dugally, Western
Regional Manager, Governmental Affairs Office, Ford Motor

~Company : -

Ford Motor Company strongly opposes passage of AB 1787
relating to new motor vehigcle warranties. There are sufficient
avenues of recourse now available to consuﬁers and numerous
governmental organizations which aésure customer satisfaction-
without the necessity of involving the courts in each repair
dispute. |

We believe this propased legislation will greatly increasé
the number of frivilous and.unmeritorious lawsuits filed égaipst
motor vehicle manufacturers. Inevitably, an inc;eased depeﬁdence

upon the over-burdened court system will lead to increased costs

for Ford, and, subsequently its customers.

Ford, and its dealers, have taken great strides in establishing

~ a speedy, inexpensive and fair system to resolve product disputes

as an effective alternative to lengthy and costly dependence on

the courts.

3-30-81
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(e) (1) 1t shall be presumed that a reasonable
number of attempts have been made to conform a new motor
vehicle to the applicable express warranties if, within one
year from delivery to the buyer or 12,000 miles, whichever
occurs first, either (i) the same nonconformity has been
subject to repair four or more times by the maﬁufacturer or
its agents, which shall include a minimum of one direct
notification for repair by the buyer to the manufgcturer of the non-
conformity, or (ii) the vehicle is out of service by reason
of repair of nonconformities by the manufacturer or
its agents for a cumulative total of more than 30
calendar days since delivery of the vehicle to the
buyer. The 30-day limit shall be extended only if repairs
cannot be performed due to the.conditions beyond the control
of the manufacturer or its agents. The buyer shall be required
to directly notify the manufacturer pursuant to subparagraph
(i) only if the manufacturer has clearly and conspicuously
disclosed to the buyer,with the warranty and the owner's
mahual, the provisions of subdivisions (d) and (e) of this
section, including the requirement that the buyer must notify
the manufacturer directly pursuant to subdivision (e) (1) (i).

e (T} This presumption shall bé a
rebuttable presumption affecting the burden of proof in

any action to enforce the buyer’s rights under subdivision
(d) and shall-not be construed to limit those rights. . -

95 110
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(3) A qualified third_party dispute rgsolution
process shall be one that complies with the Federal Trade
Commission's minimum requirements for informal dispute
settlement procedures as set forth in the Commission's
regulations at 16 Code of Federal Regulations Part 703;
whose decisions shall be binding on the manufacturer if the
buyer elects to accept the decision; that prescribés a reasonable
time not to exceed 30 days, within which the manufacturer or its
agents must fulfill the terms 6f those decisions, and that
each year provides to the Department of Motor Vehicles a
report of its annual audit required by the Cgmmisgion‘s regulations
on informal dispute resolution prbcedures.

(e) (4) For purposes of this subdivision:
(i) a "nonconformity" is one which substantially impairs the
use, value, or safety of the new motor vehicle; (ii) a " new
motor vehicle" is one which is used or bought for use primarily
for personal family or household purposes, but excluding

motorcycles, motorhomes, and off-road vehicles.
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January 15, 1982

MEMORANDUM

TO: Members of the Assembly Committee on Consumer
Protection and Toxic Materials

FROM: Assemblywoman Sally Tanner, Chairwoman

SUBJECT: FEBRUARY 9, 1982 COMMITTEE MEETING - SPECIAL ORDER
OF BUSINESS -- "AUTOMOBILE DISPUTE RESOLUTION PROGRAMS"

This is to advise you that- there w1fi\be a special order of
business. at the February 9th meeting of this committee to :
hear testlmony concernlng automobile dispute resolution programs.
As the "testimony is expected to be extensive, I do not plan to
have the committee take up any leglslatlve bills at this hearing.

The purpose of this hearlng is to obtain accurate and detailed
information concerning the various third-party dispute resolution
programs. These programs are offered by the automobile industry
to resolve customer complaints concerning new cars (e.g., Ford
Consumer Appeals Board, General Motors/Better Business Bureau
arbitration, Chrysler Customer Satlsfactlon Arbitration Board,
AUTO-CAP) .

Problems with new automobiles rank very high as a source of
consumer complaints. The automdbile industry has responded to .
this situation by developing dispute resolution programs beyond
their traditional dealer/manufacturer, in- houseg customer relations
programs. Despite the advent of these programs, customer
dissatisfaction still remains very high.

~continued-
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Specifically, we want.to know how these programs operate, ..
their jurisdiction, membership, funding, procedural mechanisms,
time frames, and the types of relief they can provide. We

will also examine the number and type of complaints received

by these programs, the number and type rejected or referred’
elsewhere and why, the number accepted and their outcomes.

In particular, we want to know how automobile owners who have
had problems with their new cars assess the effectiveness of

these programs.

For the past two years I have carried legislation, commonly
referred to as the auto "lemon" bill, to provide purchasers

of new cars with better legal protection against being stuck

with a defective vehicle that isn't or can't be fixed. The
automobile industry has strongly Qpposed this legislation and
offered these dispute resolution programs as an alternative

for providing consumers with such protection. -However, ' -
information about these programs has been incomplete and
contradictory. This committee's hearing.is intended to obtain
detailed information in order to assess what further efforts
and legislation may be needed to adequately protect new car
purchasers. ‘ =
I think this hearing will be very informative about ‘an issue
that is of vital concern to a great many California consumers.
I hope you will make every effort to attend. :

Please contact Jay J. DeFuria, Committee'Consultant, at
916/445-0991, for further details. R '
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""-':" “SENA'TE COMMITTEE: ON JUDICIARY  19s1-82 Regﬁlar Session

AB 1787 (Tanner)
As amended May 24
Civil Code

RT

Source:

w >

MOTOR VEHICLE WARRANTIES

~1 00 = =

HISTORY

Author

Prior Legislation: AB 2705 (1980) - held in

Support:

this committee

Los Angeles City Attorney; KPIX; KABC;‘

Long Beach Independent Press-Telegram;
Santa Barbara News Press; State Consumer
Advisory Council; Department of Consumer
Affairs; California Consumer Affairs
Association; Cal-Pirg San Diego; National
Council of Senior Citizens; Motor Voters,
San Diego; AFL-CIO, State Federation;
State Building and Construction Trades
Council of California; United Steelworkers
of America; Baldwin Park Chamber of
Commerce; Santa Cruz County District
Attorney; Consumer Union, San Francisco;
San Francisco Consumer Action; County of
Los Angeles, Department of Consumer
Affairs; California Federation of Women's
Clubs, Orange District; Consumer Aid of
Shasta County; Colusa County Board of
Supervisors; Stanislaus County, Office of
Consumer Affairs; Los Angeles Private
Investigation & Patrol Service; California
Teamsters Public Affairs Council; Center
for Auto Safety; Chico Consumer Protection
Agency; Lemon-Aid, San Diego; Consumer.
Federation of California; Legal Aid
Society of San Mateo County; Consumer
Coalition -

~ (More)
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AB 1787 (Tanner)
Page 2

o

Opposition: Ford; Chrysler; General Motors,
Callfornla Auto Dealers Ass' n,
California Manufacturers Ass'n; Motor
Vehicles Manufacturers Ass'n; Amerlcan
Honda Motor Co.; Calif. Conference of
Machinists

~J 00 ~3 =

Assembly floor vote: Ayes 48 - Noes 22.
KEY ISSUE

SHOULD THERE BE A PRESUMPTION THAT A NEW MOTOR VEHICLE
‘WHICH, WITHIN ITS FIRST YEAR, HAS BEEN REPAIRED UNDER
AN EXPRESS WARRANTY FOUR OR MORE TIMES FOR THE SAME
DEFECT OR WHICH HAS BEEN OUT OF SERVICE 'FOR WARRANTY
REPAIR MORE THAN 30 CALENDAR DAYS SHOULD BE REPLACED
OR THE PURCHASER REIMBURSED BY THE MANUFACTURER?

PURPOSE

The Song-Beverly Consumer Warranty Act provides a
mechanism whereby a consumer can enforce the terms of
.an express (written) warranty issued by ‘a
manufacturer. The Act provides that a manufacturer
who is unable to service or repair goods to conform to
his express warranty after a '"reasonable" number of
‘attempts must either replace the goods or reimburse
the buyer, as specified.

This bill would create a rebuttable presumption that a
reasonable number of attempts have been undertaken if,
within one year or 12,000 miles, the same defect had
been subject to repair four or more times by the
manufacturer, or if the vehicle had been out of
service for warranty repair for more than 30 calendar
days since its delivery to the buyer.

(More)
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AB 1787 (Tanner) A
Page 4 4 B
Thus, this bill would apply only to those 1
vehicles or parts of vehicles covered by 7
the manufacturer's warranty. If the 8
vehicle was sold "as is," or the vehicle 7

was warranted but the defect arose in a
part of the vehicle not covered by the
warranty, the bill would not apply.

2. Excluded vehicles

The bill's provisions would not cover motorcycles,
motor homes or off-road vehicles,. even though they
were "consumer goods" as defined by the o
Song-Beverly Act and were subject to the other
provisions of the Act. IR

3. Nature of remedy

“"(a) Rebuttable presumption of reasonable
number ‘ '

The Song-Beverly Act imposes the duty of
replacement or reimbursement on the
warrantor who fails to repair the defect in
the goods as promised by his warranty after
a "reasonable number of attempts."

This bill would create a rebuttable
presumption affecting the burden of proof
that a reasonable number of attempts for a
new motor vehicle would be four or 30 .
calendar days -- within one year after
delivery or 12,000 miles, whichever came
first. The presumption could be overcome
by a showing on the part of the warrantor
that four attempts or 30 days were not
reasonable in that particular case.

‘kMore)
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(b) Replacement or réimbursement 1

. . e 7

Under the Song-Beverly Act if the warrantors8

fails to repair the goods after a 7

reasonable number of attempts, he shall
either replace the goods or reimburse the
buyer in an amount "equal to the purchase
price paid by the buyer, less that amount .
directly attributable to use by the buyer"
prior to the discovery of the defect.

(¢) Enforcement by 1itigation_

The Song-Beverly Act is not enforced by any
government agency. If a warrantor fails to

" meet the terms of the Act, the consumer's
only remedy is to go to court.

4, Need for bill

Proponents state that current law does not protect
consumers who purchase defective vehicles, because
dealers and manufacturers never admit, perhaps
because of the cost of the vehicle, that they have
made a "reasonable number" of attempts to repair
it and are now willing to replace it or reimburse
the consumer.

Proponents say that the clear standard proposed in
this bill would offer a more effective remedy to
the consumer, and would encourage improved quality
control by manufacturers and improved repair
service by dealers. _ :

- 5. Resorting-to dispute resolution process

The presumption created by this bill could not be
asserted where a qualified (as defined) third
party dispute: resolution process was available
until after the buyer "resorted" to that. process.

(More)
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(a)

(b)-

Federal requirement of resorting
to process A :

Federal law regulating conhsumer warranties
- the Magnuson-Moss Act - requires a
consumer, before he can sue under that Act,
to resort to a qualified dispute resolution
process if one is available.

AB 1787 would impose a similar requirement
on a person wishing to take advantage of
presumption in the bill, and would
incorporate by reference the federal
definitions of a qualified dispute
resolution process and of what constitutes
"resorting."

Definition of qualified dispute .resolution

-process

The bill incorporates by reference eight
columns of federal regulations describing
the procedures of a qualified dispute
resolution process, including such matters
as the composition of the decision-making
panel (no more than one-third connected
with the warrantor), the duties of the
process to collect information from the
disputing parties, the rights of the
parties to make an oral presentation, etc.

In addition the bill would require that the
process be governed by 4 board at least
one-half of whose member would be ’
consumers, that the decision of the process
be binding on the warrantor, and that the
warrantor be required to fulfill the terms
of the decision within 30 days.

(More)
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Page 7

- (c)

(d)

SHOULD THE BILL ADOPT ALL OF THE
COMPLEXITIES OF THE FEDERAL. REGULATIONS IN
ITS DEFINITION OF A QUALIFIED PROCESS?

Definition of "resort'"

The federal regulations provide that the
process must act to resolve the dispute
within 40 days after the time the buyer has
notified it of the dispute. That period
may be extended only if the buyer failed to
provide adequate information about the
complaint, or if. the buyer had made no
attempt to seek redress directly from the
warrantor, _ _

The requirement that the buyer resort to
the process is satisfied 40 days after the
dispute has been submitted (unless the time
has been legally extended) or when the
process has made a decision, whichever.
occurs first.

The bill incorporates this definition by
reference.

Exceptions to this requirement

The bill would excuse the buyer from
resorting to a dispute resolution process
before asserting the presumption if no
qualified process was available or if the
buyer failed to receive timely notification

~ of the availability of the process.

In addition the buyer could assert the

presumption if he were dissatisfied with
the decision of the dispute resolution

(More)
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A

B

process or if the warrantor failed to 1
fulfill promptly the terms of that 7
decision. : 8
7

6. Manufacturers' dispute resolution processes

Ford, Chrysler, General Motors all oppose the bill
and state that consumer problems are being handled
by their own appeal procedures.

(a)

- (b)

(c)

Ford

Ford has an appeal board composed of two
dealers and three consumer

representatives. A consumer with a service
problem must first go to the dealer, and
then contact the Ford Motor Company. If

. the problem is not resolved, he makes his

case in writing to the appeals board. A
decision of the board is binding on the
dealer and on Ford, but not on the
consumer.

Chrysler

Chrysler has arbitration boards covering
all 50 states. The boards are composed of
a mechanic, a consumer advocate, a member
of the general public, a dealer, and a
Chrysler employee, but only the first three
vote on decisions. The decisions are
binding on Chrysler and the dealer, but not
on the consumer.

General Motors . _
General Motors has had a third-party

arbitration and mediation program through
the Better Business Bureau in the Bay Area

(More)
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since 1979. It has heard 383 complaints, 1

and GM has bought 6 cars. The same 7

procedure is being established in Los 8

Angeles, Sacramento, and Fresno. 7

The Chrysler program may meet all of the

standards for a dispute resolution process set out
in this bill, but the programs of Ford and GM '
would apparently not.

7. Same non-conformity

The bill would define "reasonable number" as four
attempts to repair the "'same non-conformity" or
defect,

Ford Motor Company proposed last year that the
term "same non-conformity" be defined as a
non-conformity caused by the failure of the same
part. Ford argued that a vehicle may experience a
similar condition (such as an inability to start)
at different times during the warranty period due
to totally different causes. However, an
inability to start because of a defective starter
and a similar failure from a defective battery
would not be considered to be the same '
non-conformity under either Ford's warranty or the
Song-Beverly Act.

Proponents state that a more accurate example
would be a defective transmission which could
result from the failure of one of a number of
transmission parts. They say that four attempts
to produce a working transmission should be the
limit of reasonableness, regardless of how many
transmission parts were defective.

(More)
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CHAIRWOMAN'S STATEMENT

HEARING ON "NEW AUTOMOBILES — CONSUMER DISPUTE RESOLUTION PROGRAMS"

Tuesday, February 9, 1982, 1:30 p.m.
Room 4202, State Capitol

GOOD AFTERNOON'! P

WE ARE HERE TODAY ON A FACT-FINDING - O LEARN ABOUT THE SCOPE,
OPERATION, AND SUCCESS OF THE VARIOUS DISPUTE RESCLUTION PROGRAMS WHICH
THE AUTOMOBILE INDUSTRY HAS ESTABLISHED TO RESOLVE NEW CAR PROﬁLEMS AND

CUSTOMER COMPLAINTS.

A NEW CAR PURCHASE IS THE SECOND LARGEST INVESTMENT A CONSUMER WILL MAKE
AND YET, IT IS ONE OF THE MOST FREQUENT SOURCES OF CONSUMERS' COMPLAINTS,
IN THE COURSE OF HEARINGS ON MY Aﬁ 1787 - KNOWN AS THE AUTO "LEMON" BILL -
THE AUTOMOBILE INDUSTRY REPEATEDLY SUGGESTED THAT NEW LEGISLATIVE REMEDIES
FOR CONSUMERS WITH COMPLAINTS ABOUT NEW AUTOMOBILES WERE UNNECESSARY.

THE INDUSTRY HAS POINTED TO THEIR OWN INTERNAL EFFORTS, IN PARTICULAR,

THEIR DISPUTE OR ARBITRATION BOARDS, AS A BETTER SOLUTION.

SINCE THERE WASN'T SUFFICIENT TIME DURING THE ‘REGULAR COMMITTEE HEARINGS
'ON THE BILL TO FULLY DiSCUSS AND EXPLORE THE RAMIFICATIONS OF THESE
DISPUTE PROGRAMS, WE HAVE SCHEDULED THIS SPECIAL ORDER OF BUSINESS TO

DO SO TODAY. WE WILL BE HEARING FROM NEW AUTOMOBILE OWNERS, FROM INDUSTRY
STAFF WHO ADMINISTER THESE PROGRAMS, FROM INDIVIDUALS WHO HAVE SERVED ON
DISPUTE BOARDS, AND FROM OTHERS WITH PERTINENT EXPERIENCE AND KNOWLEDGE

TO SHARE WITH US.

-continued-
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I WANT TO THANK ALL OF YOU FOR BEING HERE TODAY.. I BELIEVE THIS WILL

BE AN'IMPORTANT INFORMATION GATHERING SESSION WHICH WILL HELP US ASSESS
WHETHER FURTHER EFFORTS OR. LEGISLATION, SUCH AS MY CURRENT "LEMON" ‘BILL,
ARE NEEDEb TO REDUCE THE PROBLEMS ENCOUNTERED BY NEW CAR BUYERS. WE HAVE
A NUMBER OF WITNESSES TO HEAR FROM BY 4:00 P.M. SO I WOULD LIKE TO ASK
EACH OF YOU TO BE AS CONCISE AS POSSIBLE TO GIVE EVERYONE AN EQﬁAL

OPPORTUNITY TO SPEAK.
WITH THAT LET'S GET STARTED. OUR FIRST SET OF WITNESSES TODAY ARE

SEVERAL NEW AUTOMOBILE PURCHASERS. IF YOU WILL ALL PLEASE COME FORWARD

NOW TO THE TABLE, WE'LL HEAR FROM YOU IN AGENDA ORDER.
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Specifically, we want to know how these programs operate,
their jurisdiction, membership, funding, procedural mechanisms,
time frames, and the types of relief they can provide. We
'will also examine the number and type of complaints received
by these programs, the number and type rejected or referred
elsewhere and why, the number accepted and their outcomes.

In particular, we want to know how automobile owners who have
had problems with their new cars assess the effectiveness of
these programs.

For the past two years I have carried legislation, commonly
referred to as the auto "lemon" bill, to provide purchasers
of new cars with better legal protection against being stuck
with a defective vehicle that isn't or can't be fixed. The
automobile industry has strongly opposed this legislation and
offered these dispute resolution programs as an alternative
for providing consumers with such protection. However,
information about these programs has been incomplete and
contradictory. This committee's hearing is intended to obtain
detailed information in order to assess what further efforts
and legislation may be needed to adequately protect new car .
purchasers. -

1 think this hearing will be very informative about an issue

that is of vital concern to a great many california consumers.

I hope you will make every effort to attend.

Please contact Jay J. DeFuria, Committee Consultant, at
916/445-0991, for further details.
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DECISIONS/ENFORCEMENT
(e.g. How are decisions réached,~and how communicated?
What enforcement is available to make sure decision

is carried out?

" (Detail)

SCREENING: Most programs only accept certain types of
complaints.
QUESTIONS:
l. what limitations are there on the types
of complaints handled by the program
(e.g. must the custdmer.stiii own the
. car, must it still be under warranty,
manufacturing defects, dealer misrepair,
can the customer seek damages, what about
"cosmetic” problems --paint, upholstery,

~.

Tete?). .l
PP 3 =

e Ty

2. How many customers have .applied to the

program? How many have actually been

through the whole process?  —

LOCALE OF PROGRAM: Some programs are 6nly avaiiable iﬁ,
‘ certain areas of the state. ) o
QUESTIONS: What pbftion(s) of the state is (are)
4 served by the program? How far must
customer travel to reach the board?
B »: 03 o o = | -
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PROCESS: - Programs vary regarding the procedures and rules

used to administer the program.

" QUESTIONS:

1.

How is customer informed of the programsi'

‘availability? Is this information available

in the owners manual, at the dealer or

zone office? When is the cﬁstomer told?

How do customers file a request for a hearing?
What. happens after the customer files a
complaint (hearing request)? -

How long does the average dispute take to

- resolve?

" Can the customer collect cpnsequential

damages, such as costs for rental cars,

towing, independent mechanic inspection,

loss of work, related repairs?

Who serves as members on the board? What

N0 o A et .
traihing do they receive?

Where and when are hearings held?

‘Are the customers notified of the hearings?

r

Can customer attend the hearing ahd speak,

- bring legal counsel, expert witness

10.

(mechanic)?.

How is the actual hearing conducted?

Does the Board inspect the wvehicle or seek - -

independent inspection by an outside mechanic?

.
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TESTIMONY OF
Jéy Gorman
Executive Vice-President
Motor Car Dealers i.ssociation

of Southern Ceiifornia

February 9, 1982

My name is Jay Gorman, Executive Vice-President of the -
Motor Car Dealers Association of Southern California,
Accompanying me today is Penelope Longbottom, Director
of Media and Consumer Affairé of ‘the National Automobile
Dealérs Assodiation, aqd Curtis Raynor, AUTOCAP Manager

for the Southern California AUTOQAP.

At tﬁe outset, . I would like to thank Chairwoman Sally
Tanner, and the members of the Committee for inviting
those involved in third-party dispute mechanisms to
appear and report on the effectiveness of those pro-

grams.

Our subject is AUTOCAP.
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AUTOCAP PANEL

Page One.

The Southern California AUTOCAP is spbnso;ed by the
4Motor Caf Dealers Association of Southern California,
in.conjuhction with the National Automobile Dealers
Association (NADA) and the National AUTOCAP Council and
is designéd to assist franchised new car and truck
dealers and their customers in resolving questions and
disputes arising from sales and service through third

party -intervention and informal mediaﬁion.

AUTOCAP is a program that proVides complaint review
for consumers with automotive problems unresolved at
the dealer level, and the opportunity for impartial
mediation of the‘probiem by a panel of dealers and

consumer representatives.

More simply stated, the Southern California AUTOCAP
'Provides a toll-free WATS lihe (1-800-262-1482) for
consumers in the eleven southern-most counties of
California, along with a local line (1-213-776-0054) °

in the Los Angeleé Area.

Upon receipt of a telephone complaint, consumers are
invited to put their complaint in writing, and upon
receipt of same a copy is immediately forwarded to the

dealer in question.
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AUTOCAP PANEL

" Page Two

An attempt is made to resolve the problem-édminis-

. tratively via our AUTOCAP Staff; by bringing the com-

plainant and the dealer together. Failing fesolutions
at that level, the complaint mdy be submitted to the:

AUTOCAP panel for their consideration.

The AUTOCAP program is unique in that panel decisions

are binding upon the dealer, but not upon the consumer.

The Southern_Califbrnia AUTOCAP operates in the follow-
ing_California:Counties; Imperial, Inyd, Kern, Los Angeles,
Orange, Riverside, ‘San Bernardino, San Diego, San Luis -

Obispo, Santa Barbara and Ventura.

All membefs of the Motor Car Dealers.ASSQCiation of
Southern California are membérs of the AUTOCAP program,
however, upon the advice.of ;ounsel, we require eacﬁ
member to sign an agreement (Appendix ''C') agreeing to
bé bodnd'byApanel decisions! To date,-approximately

475 of our members have signed these agreementé.

The Southern California AUTOCAP réceives all of its
funding from the Motor Car Dealers Association of
Southern California with an annual budget of about

1$60,000.
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AUTOCAP PANEL

Page Three

- Administrative resolution of complaints is achieved in

95% of the written complaints received.

The remainder of the cases are referred to our AUTOCA®
Panel consisting of five consumers and five Dealers.
A list of panelists is attached to this presentation as

Appendix "A".

Since the ineeption of this program in November 1979,
more than 3,000 consumers have.contacted AUTOCAP re-

_ gardiné.our program. Of these, 1,200 submitted written -
complaints, and 59 were mediated by our panel., Of the
penel'mediated casee 23 were decided in favor of the
consumer, and 25 were decided in fevor of the dealer/

manufacturer.

A compromise settlement was reached in 5 cases, and 6
cases remain unresolved because the pahel felt the avail-

able information did not provide for a reasonable decision.

The effectiveness of the AUTOCAP program :eally lies in
the eyes of the consumer. From our point of view, the
day when compiaints cease to existAwill show the ulti-
mate effectiVeness of this,.and other third party

programs.
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AUTOCAP PANEL

Page Four

A list of unsolicited testimonials from satisfied con-
sumers is attached, and I dOn't‘want~fo take up your
valuable time by réading them all! but if I may read

‘ just a cbuple extracts, I think you may judge for

yourself:

“"Thank ycua so much for all your time and
assistance...... I don't know what I would
have done without your help and your organ-
ization to turn to. I am incredibly impressed
"with AUTOCAP, its employees, and tenacity.

I am grateful too."
' : N.C.

"I first heard of your agency through a
brief by-line on a television news program.
Frankly, although I held out little hope that
my unresolved automobile problem could or
would be rectified, I decided to give it one
last try.

"Well, to my amazement and total gratification,
the problem has been rectified. The manner in
which both you and (Dealership) handled the
matter deserve the unqualified praise of an
unsolicited thank you letter.

"On your part, my complaint was processed in a
most rapid and diligent fashion. (Dealership)
responded in a similarly concerned and courte-
ous manner. ' :

"Granted, I would have preferred solving the
problem on a direct dealer-to-consumer basis
three years ago: yet, in fairness, I could
never prove that my autos third gear had a
tendancy to disengage - they only had ‘my word
for it. :

"Ana here is the result: I am satisfied; :
AUTOCAP should be satisfied.... Case Closed.
Thank you." : .
L.A.S.
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Page Five

'"We want to thank you and your AUTOCAP team
for helping us. You were able to bring about
to a successful conclusion in just about 3 weeks

what my efforts and also those of the (other
consumer program) had been working on for over
ten months!"

"We wish you and your group much success in your

efforts to assist the public..... We need you -
keep it up! Thanks a million!" :

Mr. & Mrs. A.K.

"How can we ever thank you for what you have -
done for us? ' '

'"We had so much trouble with our (Make) truck,
and nobody would listen to us..... the repairs
(were) done right away and perfect. Also, they
were so pleasant and extra nice towards me. 1
am so happy and I thank you from the bottom of
my heart. God be with you always, for having

someone to help people like us with our problems.

"P.S. Our truck is running perfect.”

J.B.D.

In closing, the dealers of Southern California have madé.

a committment to better consumer customer relations in

the estab

And come

lishment of the Southern California AUTOCAP.

August 1, 1982 the Northern California AUTOCAP

will be in full operation.

Thank you again for the opportunity to appear here

today, and we will be pleased to(respdnd to any questions

you may have on AUTOCAP.
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APPENDIX "A"
AUTOCAP PANEL

Peter Mann, Chairman
Foothill Chevrolet
La Canada

Timothy Bissell, Chief Investigator
Los Angeles County Department of Consumer Affairs

Alan Fels, Volunteer Staff Member_
KFWB Call For Action

Joan Henry, Instructor in Consumer and Famlly Studies
- Los Angeles Community College \

Don LaMar - ‘
Moothart Chrysler/Plymouth Inc.
Lakewood

Sam. Robinson,. Automotlve Department Chairman
Citrus College

Evelyn Sebel, Mayors Council on the Aged,
Legislative and Advocacy Committee
City of Los Angeles :

John Walker
Walker Brothers, Inc.
Los Angeles '

Dave Whittlesey
Whittlesey Motors, Inc.
Torrance

Bob Wondries
Bob Wondries Ford
Alhambra
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APPENDIX "B"

EXCERPTS FROM
CONSUMER THANK YOU LETTERS

TO SOUTHERN CALIFORNIA AUTOCAP

"I want’ to express my thanks to your organization
for the excellent support given me ..... due to your
organization I was able to achieve a satisfactory
settlement of my action against this dealer.... I -feel
that the existence of your organization should be more
broadly established to the general public to let them
know of your presence and of your good efforts to
bridge the latent mistrust between consumer and auto
" dealer."

A.M.S.

- "Thank you so much for all your time and assist-
ance.... I don't know what I would have done without
. your help and your organization to turn to."

_ "I am incredibly impressed with AUTOCAP, its
employees, and tenacity. I am grateful too.
N.C.

"This is to advise that we have finally received
a check from the dealership in the amount of $130 as
requested. This now closes the case and I wish to
thank you for all the cooperation you have shown me.
It certainly has been appreciated."”
S.M.H.

"I wish to thank you at AUTOCAP for your help..

" I am pleased to advise you: that this dealer contacted

me yesterday and is cancelling the repair bill in

question.... Again, thank you very much for your

effective help." :
R.J.M.

"I first heard of your agency through a brief
by-line on a television news program. Frankly, al-
though I held out little hope -that my unresolved
automobile problem could or would be rectified, I
decided to give it one last try.

"Well, to my amazement and total gratlflcatlon
the problem has been rectified. The manner in which
both you and the Dealershlp handled the matter deserve
the unquallfled praise of an unsolicited thank you
letter.
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AUTOCAP THANK YOU LETTERS

Page 2

"On your part, my complalnt was processed in a most
rapld and dllllgent fashion. (The Dealership) responded
~in a similarly concerned and courteous manner.

"Granted, I would have preferred solv1ng the prob-
lem on a direct dealer-to-consumer basis three years
ago: yet in fairness, I could never rove that my
(vehicle's) third gear had a tendancy to sengage -
they only had my word for it. . '

~"And here is the result: I am satisfied; AUTOCAP.
should be satisfied.... Case closed. Thank you."
L.A.S.

"Thank you so much for your efforts in my behalf.
It is so nice to know there is help available when a
situation such as the one I experlenced arises. You ve
been most kind, and I appreciate all that was done.’

T.H.

"The complalnt on the above case seems to have
been corrected thanks to your 1ntervent10n

J.D.M.

"I wish to thank you for your assistance in solv-
ing my recent problem.... Because of your recommenda-
" tion, my (Vehicle) has been repainted on both sides,
where a black stripe had become streaked and faded.

The work has been completed to my satisfaction and a
loaner vehlcle was provided untll the job was finished.

"I appreciate the decision by your panel, which
resulted in the dealer follow-up. I also commend your
panel for the opportunity it provides consumers.

"Once agaln my many thanks are extended to you.’

A.M.

"As you can see (The Dealership) has refunded my
$85.00.... Thank you for the great job you have done
this far. The immediate response was surprising.

C.L.S.

"Thank you so much for your prompt attentlon to

my complaint.... Again, many thanks for you help.'
"M.H.

"You have helped me and I am grateful."
‘ I.EW.
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" AUTOCAP THANK YOU LETTERS

Page 3

"This is to tell you that I received my check
for $77.00 from (The Dealership) today.

"It was a wonderful feeling! Not only because
I received the money, for which I'm very grateful, but:
basically because of the fact that I know there is
someone out there helping me out. A very unusual
thing these days, Especially when you realize that
the AUTOCAP Panel is made up of the automobile retail-
ers themselves. These are the very people we cus-
.tomers have our difficulties with. It's nice to know
that the dealers finally realize that they will get
more business from satisfied customers rather than
from disgruntled ones.

"Again.... my deepest appreciation and I shall
spread the word about: your good work." '
| w.C.
"Thanks to everyone at AUTOCAP."
: - J.M.B.

. "We want to thank you and your AUTOCAP team for
helping us. You were able to bring about to a success-
ful conclusion in just about 3 weeks what my efforts
and also those of the (other consumer group) had been
working on for over ten months!

'"'We wish you and your group much success in your
-efforts to assist the public..... We need you - keep
it up! Thanks a million!"
: Mr. & Mrs. A.K.

"I received a $200 check from (The Dealership) on
the day after I spoke with you.....AUTOCAP works!!

"You are very good at your job. Thank you much."
| o J.R.S.

. "I would like to thank you on your fast and
accurate service. After months of trying, your action
on this case made (The Dealership) look deeper for the
problem of my transmission. The answer was an oil
‘made for the Polar regions by (The Manufacturer) to
fix problems such as mine. ’ '

"Again it was your fast action that finally solved

ﬁy problem and I thank you again .very much."
. S.B.
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Page 4

"After filing my complaint with you, (The Dealer-
ship) contacted me. He offered to repair the (Vehicle)
to our satisfaction and issue us a loaner while the
repairs were being made.

"We took (him) up on his offer, and the car was
repaired to our satisfaction of which we are most
appreciative. Consequently, there is no reason to
continue with any further action. ‘

"I would like to thank you very much for your
rapid response to our problem. It is indeed comfort-
ing to know that there are agencies in our government
concerned enough to take direct action." :

G.B.

"Thanks - AUTOCAP convinced (The Dealership)
that fair play is good business."
W.S.M.

" "New stripes were put on the (Vehicle) all
around.... Many thanks to AUTOCAP and your specia
interest in (the) car buying public." - :

: R.E.C.

. "Thank you very much for interceding with us on
(The Dealership). We really appreciate it.

"They gave us a check for $57.60. Thanks again."-
S.G.

) "How can we ever thank you for what you have done
for us? : ‘

.. the repairs were done right away and perfect.
Also, they were so pleasant and extra nice towards me.

I am so happy and I thank you from the bottom of my
heart. God be with you always, for having someone to
help people like us with our problems.

"P.S. Our truck is running perfect."
‘ J.B.D

'""We cannot express our thanks enough for your help
in solving our problem...(we) could not seem to get a
. refund until you helped us.... Many thanks for your
support and help, it was a job well done."-

- . Mrs. J.D.
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APPENDIX "C"

MOTOR CAR DEALERS ASSOCIATION OF SOUTHERN CALIFORNIA AUTOCAP DEALER
MEMBER PARTICIPATION AGREEMENT

To facilitate greater customer confidence In our product and service,
| agree .to participate in the Hotor Car Dealers Association of California AUTOCAP
program, and to abide by and be bound by the decislion of the Consomer” Panél
organized under sald program. It s agreed that such decisions will be binding on
the undersigned, but not on the customer. It Is further understood that the
undersigned will have a first opportunity to resolve the matter before it is con=
sidered by the Consumer Panel. It is further understood that the Panel will not
consider any consumer compisint currently in litigation, or which has elther been
litigated or in which litigation appears to be inevitable, and that .the Consumer
Panel will not make recommendations as to the legality of any case under considera-
‘tion. The participation of this dealership in the program commences with the date
of this agreement, and will continue until 30 days after thls dealership or the
Association glves the other party notice of intention to terminate such partici-
pation, it being agreed that decisions by the Consumer Panel on cases heard
previous to the date of termination shall be binding, as hereinbefore provided.

" Dated: ' S L,18 .

(Hame of Dealership)

- | o i CTty)

By

{Name and Offlce of Authorlzed Signatory)

482



- -

Without .Reference to File
' AB 1787

CONCURRENCE IN SENATE AMENDMENTS =
AB 1787 ( Tanner ' ) As Amended: June 3, 1982 -
ASSEMBLY VOTE 48-22 ( June 15, 1981 ) SENATE VOTE (_ June 24, 1982 )

Original Committee Reference: C. P. & T. M.
DIGEST
Under existing law, a manufacturer who is unable to service or repair goods to

conform to applicable express warranties after a reasonable number of attempts
must either replace the goods or reimburse the buyer, as specified.

As passed by the Assembly, this bill required automobile warrantors to either
replace a vehicle or reimburse the buyer if a defect on a new vehicle is not
repaired within four attempts, or if the car is out-of-service for more than
20 days since the delivery of the vehicle to the buyer. In computing the 20
days, a day would have meant a calendar day or any portion of a calendar day
that the service shop is open for business. The 20 days would have begun on
the day when, after the defect is first reported or known, a written estimate
- of the cost of repairing the defect is first prepared.

The Senate amendments:

1) Exclude motorcycles, motorhomes, off-road vehicles and commercial
vehicles.

2) Limit the manufacturer's liability to correcting defects discovered during
the first year or 12,000 miles after purchase of the vehicle.

3) Increase the out-of-service provisions from 20 to 30 calendar days.

4) Adopt the requibement that before a buyer can receive replacement or reim-
bursement he or she must submit to any available qualified third party
dispute resolution process. This process must follow Federal Trade
Commission requirements. :

FISCAL EFFECT

None. According to the Legislative Analyst, the Department of Motor Vehicles,

which licenses vehicle dealers, anticipates no additional cost as a result of
this bill.,

- continued -
ASSEMBLY QFFLCE OF RESEARCH AB 1787
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AB 1787
Page 2

COMMENTS

The Assembly-Committee on Labor, Employment and Consumer Affairs conducted an
interim hearing in December 1979 on the subject of automobile warranties.
Testimony at the hearing revealed a high level of consumer frustration with
defective new cars and warranty performance. A specific problem was the
practical ineffectiveness of current law in responding to a situation involving
repeated repairs and continuing problems with new cars. Although current law
states that a manufacturer must provide either a refund or a replacement if
goods are not repaired after a "reasonable number of attempts,” it is not
clear what “reasonable" means, and refunds and replacements of new cars are
rare. :

This bill establishes a standard for when a "reasonable" number of repair
attempts has been undertaken by a new car warrantor. Consumer groups maintain
that current law is not useful because auto dealers and manufacturers want
endless opportunities to correct defects. Proponents of the bill argue that
the clear standard proposed in this bill offers a reasonable and neaningful
remedy to car buyers, will reduce litigation, and will encourage improved
quality control by manufacturers and improved repair service by dealers.

672482 ASSEMBLY OFFICE OF RESEARCH AB 1787
38/msJAFA-45:68-69 Page 2
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" ASSEMBLY. COMMITTEE ON CONSUMER PROTECTION AND TOXIC MATERIALS
ASSEMBLYWOMAN SALLY TANNER, Chairwoman :

BILL: AB 1787, as amended April 22, 1981 HEARING DATE: April 28, 1981
AUTHOR: - Assemblywoman Sally Tanner

: SUBJECT: - Automobile Warranties

WHAT THE BILL DOES'

AB 1787 would require automobile warrantors to either replace a vehlcle
or reimburse a buyer if a defect on a new vehicle is not repaired within
four repair attempts, or if the car is out of service for more than 20
days. , .

BACKGROUND :

In December 1979 the Assembly Committee on Labor, Employment and Consumer
Affairs conducted a two~day interim hearing on the subject of automobile
.warranties. Testimony recorded at that hearing revealed, among other
things, a high level of consumer frustration with defective new cars and
warranty performance. A specific problem noted by the Committee was the
practical ineffectiveness of current law in responding to a situation
involving repeated repairs and continuing problems with new cars.
Although current law states that a manufacturer must provide either a
refund or a replacement, if goods aren't repaired after a "reasonable
number of attempts," it is unclear what "reasonable" means. Refunds

and replacements of new cars are rare.

AB 2705 (Tanner) was introduced last year in response to that reported
problem. The bill was passed by the Assembly but was defeated in the
Senate Judiciary Committee by one vote. AB 2705 offered a range of
specific remedies, 1nc1ud1ng a proposed "standard" for defining
"reasonable."

PURPOSE :

To establish a standard for when a "reasonable number of repair attempts"
has been undertaken by a new car warrantor.

ANALYSIS

AB 1787 adds language to existing product warranty law to specify when
a "reasonable number of attempts" to repair has occurred with regard
to new motor vehicles. The proposed standard is:

1. Four attempts by the manufacturer or its agents to repair a-
single defect; or

2. Twenty days out of service by reason of repair.
Current law permits the warrantor to reduce the value of the refund

or replacement by an "amount directly attributable to use by the buyer
prior to the discovery of the nonconformlty."
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AB 1787
Page Two

Proponents of the legislation maintain that the current law is not
useful to consumers who purchase defective vehicles, because auto
dealers and manufacturers want endless opportunities to correct
defects. .Consumer groups argue that the clear standard proposed in

- AB 1787 offers a reasonable and meaningful remedy to car buyers, will

reduce litigation,  and will encourage improved quality control by

-manufacturers and improved repair service by dealers.

Opponents of the measure argue that current law is adequate, that the
measure will increase the number of "frivolous and unmeritorious”
lawsuits, and that the automotive industry has developed its own .
dispute resolution mechanisms to deal with complaints.

SUPPORT

Department of Consumer Affairs

Consumers Union

California Consumer Affairs Association

San Francisco Consumer Action

Santa Cruz County District Attorney

Santa Cruz County Consumer Affairs

Los Angeles County Department of Consumer Affairs
Consumers Aid of shasta, Inc.

Center for Auto Safety

Stanislaus County Department of Consumer Affairs
State Consumer Advisory Council

OPPQOSE::

Motor Vehicle Manufacturers Association
Chrysler ,

General Motors Corporation

California Manufacturers Association
Ford Motor Company

PREPARED BY:
Kathleen Hamilton
April 27, 1981
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- INSTRUCTIONS FOR COMPLETING THE
FORD CONSUMER APPEALS BOARD CUSTOMER STATEMENT

BEFORE COMPLETING THIS STATEMENT MAKE SURE THAT YOU HAVE COMPLETED STEPS 1 AND 2
BELOW:

Step 1. Review your complaint with your dealer or his representative. If the dealeris unable to resolve your
‘ complaint to your satisfaction, proceed to Step 2.

Step 2. Contact a District Office of the Ford Parts and Service Division - addresses are listed in the Owner’s
Guide which is provided with all new Ford Motor Company vehicles.

IT 1S IMPORTANT THAT YOU COMPLETE THESE FIRST TWO STEPS BEFORE YOU FILL OUT AND MAIL

'THE CUSTOMER STATEMENT.  THE FORD CONSUMER APPEALS BOARD WILL NOT REVIEW YOUR

COMPLAINT UNLESS YOU HAVE COMPLETED STEP 1 AND STEP 2.
SUGGESTIONS FOR COMPLETING THE CUSTOMER STATEMENT
PLEASE NOTE — THE BOARD REVIEWS ALL SERVICE COMPLAINTS EXCEPT THOSE INVOLVING:

A non-Ford product

A non-Ford dealership

A vehicle sales transaction

Requests for consequential expenses
Alleged personal injury or property damage
Cases currently in litigation

Step 3. Complete the information -at the top of the statement concerning your name, address, dealer’'s
name and city and the information about your vehicle.

Step 4. Briefly describe what your unresolved complaint is about. Any additional background information
may be attached on a separate sheet.

" Step 5. Briefly describe what you want done to resolve your complaint.

Step 6. Attach all documents and maintenance or repair orders which you believe are important to the
unresolved complaint(s).’

WHERE TO SEND:

Mail the original and two copies of the completed statement to the Executive Secretary, Ford Consumer
Appeals Board, at the address shown on the front of the form. Keep the last copy for your records. An
acknowledgment postcard will be mailed to you when your case is opened.
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A. Participants:

To ensure customer satisfaction, Chrysler Corporation and Chrysler Corporation dealers, referred to
collectively hereafter as ‘warrantor’, offer a Customer Satisfaction Board which supplements the
other Chrysler Corporation customer relations handling procedures, as described in the Customer
Satisfaction Board brochure.

B. Covered Products:

Any Chrysler Corporation vehicle and/ or a Chrysler Mopar part covered by Chrysler Corporation’s
Limited Warranties.

C. Notice to Consumers:

Chrysler Corporation shall take steps reasonably calculated to make its consumers aware of the
Board’s existence at the time consumers experience warranty disputes. Principally, this will consist of
a brochure placed in the glove box of each Chrysler Corporation vehicle at time of delivery, as well as
posters and brochures located in the service department which explain the Customer Satisfaction
Board.

D. Operating Procedure:

1. Covered disputes. All disputes regarding a service-related problem under Chrysler
Corporation’s Limited Warranty are suitable for arbitration. Not suitable for arbitration and not
within the jurisdiction of the Board are disputes which are already the subject of litigation, disputes
regarding accidents, sales-related disputes, disputes regarding non-Chrysler Corporation products,
disputes regarding alleged design defects, or disputes concerning alleged obligations under an implied
warranty. Boards shall consider only disputes. involving dealerships located within the state
boundaries or geographic area served by the Board.

2. Submission of dispute. A consumer may submit a covered dispute directly to the Board
serving his area or to the warrantor.

a. If the dispute is submitted to the warrantor, the warrantor shall proceed fairly and
expeditiously to attempt to resolve the dispute. In its notification to the consumer of its decision, the
warrantor shall inform the consumer of the existence of the Board, the name and address of the
Board, a brief description of Board procedures, the time limits adhered to by the Board, and the types
of information which the Board may require for prompt resolution of warranty dispute.

b. Cases submitted to the Board. Upon notification by a consumer of a dispute for
submission to the Board (whether the dispute is submitted directly to the Board or after submission to
the warrantor), the Board secretary shall immediately send the consumer a complaint form
(containing spaces requesting the information which the Board may require for prompt resolution of
warranty disputes and requesting information which the Board may require in order to ascertain
whether it has jurisdiction over the warranty dispute).

3. Notice of Board Procedures. A brief description of Board procedures shall accompany
the complaint form, as shall an outline of the time limits adhered to by the Board and a description of
the Board members. The consumer will also be informed that any Board decision will be binding
upon the warrantor if the consumer accepts it. The consumer may reject the Board decision and
pursue other avenues of redress, including legal remedies. The Board procedure does not take the
place of any state or federal legal remedies available. The consumer shall also be informed that the
Board’s decision shall be admissible evidence in any subsequent legal proceeding regarding the dispute.
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E.

OVERVIEW OF THE

FEDERAL MAGNUSON-MOSS CONSUMER WARRANTY ACT

By: Richard A. Elbrecht
Supervising Attorney
Legal Services Unit
Division of Consumer Services
January 10, 1982
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2. [§4.58] Limited Warranties
G. Buyer's Legal Remedies

1. [§4.59] Introduction

2. [§4.60) Basis for Relief

3. [§4.61] Prerequisites to Suit

4. [§4.62] Parties to Suit

5. [§4.63] Proper Court

6. [§4.64]) Class Actions

7. [§4.65] Scope of Relief

8. Modification of Buyer Remedies
a. [§4.66]) Full Warranties
b. [§4.67) Limited Warranties

H. Informal Dispute Settlement Process

1. [§4.68]) Legal Remedy versus Informal Settlement

2. [§4.69] The FTC Dispute Settlement System

OVERVIEW

A. [§4.4]1]) Introduction

Thé federal Magnuson-Moss Consumer Warranty Act, 15 USC
§§2301-2312, becage effective on July 4, 1975. The Act's
primary role has been to establish warranty labeling and
- disclosure standards. The Act also confers substantxye rxghts
in the case of "full warranties,” and limits ghe disclaimer
of state law implied warranties whenever any written warranty
is given. Finally, it confers a full range of buyer remedies
for breach of written warranties, service conttacgs, and
state law implied warranties and establishes remedies for
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violations of the warranty disclosure standards. The Act
does not require that written warranties be given.
B. Scope and Definitions

1. [§4.42] General SCOpe of Coverage

The Magnuson-Moss Consumer Warranty Act applies in general
to consumer products distributed in commerce and sold with a

written warranty. "The Act applies to written warranties on

tangible: personal property which is normally. used for
personal, family, or household purposes.” Federal Trade
Commission Interpretations, 16 CFR §700.1(a). See 15 USC
§2301; 16 CFR §§701.1, 701.2. The Act applies only to
products manufactured after July 4, 1975.

Most written affirmations of fact or written promises that
look to the future (e.g., the future performance of the
product, or future conduct by the warrantor) constitute
written warranties within the meaning of the Act. See 15 USC
§2301(6), and Interpretations, 16 CFR §§700.3, 700.11;
compare the definition of express warranty in the Song-
Beverly Act at CC §1791.2, and in the California Commercial
Code at Com C §2313.

The Act does not apply to warranted products costing $15
or less.

2. [§4.413]) Products_Covered

The Act applies only to written warranties on consumer
products. The term consumer product is defined at 15 USC
§2301 (1), as "any tangible personal property which is distri-
buted in commerce and which is normally used for personal,
family, or household purposes.” :

This definition does not include real property, but it
does include property which is intended to be attached to or
installed in any real property without regard to whether it
is so attached or installed.

The percentage of sales or the use to which a product is
put by any individual buyer is not determinative. For
example, products such as automobiles and typewriters which

are used for both personal and commercial purposes come with-

in the definition of consumer product. Where it is unclear
whether a particular product is covered under the definition
of consumer product, any ambiguity will be resolved in favor
of coverage. Interpretations, 16 CFR §700.1(2).

Warranties on replacement parts and components used to
repair consumer products are covered., Warranties on services
are not covered. Where a written agreement warrants both the
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parts provided to effect a repair and the workmanship in
making that repair, the warranty must comply with the Act.
Interpretations, 16 CFR §700.1(h).

Many consumer products are covered by warranties which are
not intended for consumers. A common example is a warranty
given by a component supplier to a manufacturer of consumer
products. The component supplier's warranty is generally
given solely to the product manufacturer. These warranties
are not subject to the Act. However, the Act applies to a
component supplier's warranty in writing which is given to
the consumer. An example is a supplier's written warranty to
the consumer covering a refrigerator that is sold installed
in a boat or recreational vehicle. The supplier of the
refrigerator relies on the boat or vehicle assembler to
convey the written agreement to the consumer. In this case,
the supplier's written warranty is to a consumer, and is
covered by the Act. Interpretations, 16 CFR §700.3(c).

3. [54.44] Written Warranty

The Act imposes specific dutiés and liabilities on
suppliers who offer written warranties on consumer products.
The Act, 15 USC §2301(6), defines the term written warranty
to mean:

(A) any written affirmation of fact or written
promise made in connection with the sale of a
consumer product by a supplier to a buyer which
relates to the nature of the material or workman-
ship and affirms or promises that such material
or workmanship is defect free or will meet a
specified level of performance over a specified
period of time, or

(B) any undertaking in writing in connection
with the sale by a supplier of a consumer product
to refund, repair, replace, or take other
remedial action with respect to such product in
the event that such product fails to meet the
specifications set forth in the under taking.

Certain representations, such as energy efficiency ratings
for electrical appliances, care labeling of wearing apparel,
and other product information disclosures may be express
warranties under the Uniform Commercial Code. However, these
disclosures alone are not written warranties under this Act.
A written affirmation of fact or a written promise of a
specified level of performance must relate to a specified
period of time in order to be considered a written warranty.
A product information disclosure without a specified time
period to which the disclosure relates is therefore not a
written warranty.
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4. [§4.45] Service Contracts

The Act recognizes two types of agreements which may
provide similar coverage of consumer products, the written
warranty, and the service contract. A written warranty must
be "part of the basis of the bargain.” This means that it must
be conveyed at the time of sale of the product and the
consumer must not give any consideration beyond the purchase
price of the product in order to benefit from the agreement.
An agreement which calls for some consideration in addition
to the purchase price of the consumer product, or which is
entered into at some date after the purchase of the consumer
product to which it applies is ‘a service contract. An

agreement which relates only to the performance of.

maintenance and/or inspection services and which is not an
undertaking, promise, or affirmation of a specified level of
performance or absence of defects in materials or workmanship
is a service contract.

An agreement to perform periodic cleaning and inspection
of a product over a specified period of time, even when
offered at the time of sale and without charge to the
consumer is an example of such a servxce contract. Interpre-
tations 16 CFR §700.11.

According to 15 USC §2306(b), nothing in the Act shall

prevent a supplier or warrantor from entering into a service

contract with the consumer in addition to or instead of a
written warranty if the contract discloses its terms and
conditions in simple language.

The distinction between written warranties and service
contracts is made less important by virtue of the inclusion
of breaches of service contracts among the acts and omissions
giving rise to the Act's provisions and remedies. See 15 USC
52310(6)(1), discussed at §§4. 59-4.65.

C. Disclosure of Warranty Terms
1. [§4.46) In General

The Federal Trade Commission has issued regulations
establishing standards for the disclosure of written consumer
product warranty terms and conditions. These regulations
became effective on December 31, 1976, and are codified at 16
CFR pt 701. They are reprinted at 4 CCH Trade Reg Rep 40,012,
The FTC's Statement of Basis and Purpose of the disclosure
regulations, published at 40 Fed Reg 60,168-60,182 (1975),
includes a comprehensive explanation.

The FTC's disclosure regulations are consistent with the
disclosure provisions of the California Song-Beverly Consumer
Warranty Act (CC §1793.1), which are very general. The FIC's
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regulations fill in the gaps and provide guidance that will
promote the purposes of the Song-Beverly Act and enhance the
worth and legitimacy of warranties if the rules are observed.
On the subject of pre-emption of Californija warranty law by
the Magnuson-Moss Act, see 42 Fed Reg 54,004 (1977); 42 Fed
Reg 57,154 (1977) reprinted at 4 CCH Trade Reg Rep %40,018.

2. [§4.47) Disclosure Requirements

The FTC's warranty disclosure rules provide that any
warrantor of a consumer product costing more than $15 must
disclose clearly and conspicuously in a single document, and
in readily understood language (16 CFR pt 701.3(a)), the
following items of information:

(a) Designation as a full or 1limited warranty. The
warranty must be designated either a full warranty or a
limited warranty. If designated a full warranty, it must
include a statement of its duraton, e.g., "full 60-month
warranty."® 15 USC pt 2030(a).

The heading should appear clearly and conspicuously as a
caption or prominent title separate from the text of the
warranty. o

If a warrantor designates its warranty as a full warranty,
it is deemed to incorporate the federal minimum standards for
full warranties set forth in 15 UsC §2304 (a). See §4.53,

(b) Warrantor's and buyer's basic rights and duties. The
warranty must describe the basic rights and duties of the
warrantor and the buyer and other relevant provisions of the
warranty in simple and readily understood language. This
document must include the following information:

(1) The warranty must state precisely what parts,
components, characteristics or properties the warranty
covers, and precisely what the warranty excludes. 16 CFR
§701.3(a) (2); see 15 USC §2302(a) (3), (6).

(2) It must state what things the warrantor will do in
case of defect or failure. 16 CFR §701.3(a) (3); see 15 USC
§2302(a) (4).

(3) The warranty must disclose what items or services
the warrantor will pay for, and what items or services the
warrantor will not pay for. 16 CFR §701.3(a) (3); see 15 USC
§2302(a) (4).

(4) The warranty must explain the procedure the buyer
must follow in order to secure warranty performance, includ-
ing payment of any expenses. 16 CFR §701.3(a) (5); see 15 USC
§2302(a) (5).

(5) The warranty must specify whom to contact to have
warranty service performed, including names, addresses,
telephones, etc. Compare CC §1793.1(b) and 16 CFR
§701.3(a) (5); see 15 USC §2302(a) (7).
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(6) It must state the duration of the warranty
measured, e.g., by time or mileage. 16 CFR §701.3(a) (4); see
15 USC §2302(a) (4). .

(7) It must state the point of time or event when the
warranty term begins, if other than the date of purchase. 16
CFR §701.3(a) (4) . ,

(8) If the warranty does not protect all owners of the
product during the warranty term (i.e., if it protects only
the original purchaser), it must jidentify the persons who are
protected. 16 CFR §701.3(a) (1); see 15 USC §2302(a) (2).

(9) The name and address of the warrantor or warrantors
must be stated in the warranty. 16 CFR §701.3(a) (5); see 15
UsC §2302(a) (1). ’

(c) Modification in state law protections. The FTC's
warranty disclosure rules also require the warrantor to
disclose the ways in which it has sought to modify certain
state law protections:

(1) The warranty must state any limitation which the
warrantor has placed on the duration of state law implied
warranty rights. To accommodate states like California that
prohibit such modifications the warranty must state that
"some states do not allow limitations on how long an implied
warranty lasts, so that above limitation may not apply to
you." 16 CFR §701.3(a) (7); see 15 USC §2302(a)(6).

(2) The warranty must state any exclusions or limita-
tions which the warrantor has placed on the buyer's legal
right to relief such as a state law right to incidental or
consequential damages resulting from the warrantor's breach
of warranty. This statement must be accompanied by a state-
ment that "some states do not allow the ~exclusion or
limitation of incidental or conseguential damages, 8O the
above limitation or exclusion may not apply to you." 16 CFR
§701.3(a) (8); see 15 USC §2302(a) (6).

(d) Statement of buyer's remedies. The FTC's warranty
disclosure rules also require disclosures to help the buyer
secure redress against a warrantor who fails to honor its
warranty. These disclosures consist of the following: .

: (1) Statement of the availability of any informal
dispute settlement mechanism established under 16 CFR pt 703.
16 CFR §701.3(a) (6); see 15 USC §2302(a) (8).

(2) A statement, in the following language, of avail-.

ability of legal remedies: "This warranty gives you specific
legal rights, and you may have other rights which vary from
state to state.® 16 CFR §701.3(a) (9); see 15 USC §2302(a) (9).

A warranty may not state or suggest that a decision of the
warrantor or any other person regarding warranty coverage, is
final or binding on the consumer against his will. That is
the function of the courts. See Interpretations, 16 CFR
§700.8.

497



3. [§4.48] FPorm and Manner of Disclosurel

The Magnuson-Moss Act very specifically requires that all
of the elements of formal written warranties must be set
forth in the warranty "in words or phrases which would not
mislead a reasonable, average consumer as to the nature or
scope of the warranty." 15 USC §2302(a) (13).

If the buyer suffers damage because of a misunderstanding
resulting from the warrantor's failure to comply with any of
these standards, then without regard to the “technical
language of the warranty, presence of a defect, or other
failure to conform, the buyer will have a legal right to

recover the resulting damages and any other appropriate:

relief under 15 USC §2310(a) (1).

A warrantor's liability for issuing a deceptive warranty
can be characterized as a strict liability, under which proof
of the fact and reasonableness of the buyer's lack of
understanding is sufficient.

4. [§4.49]) special Rules for Service Contracts

The disclosure requirements apply to written warranties.
A service contract, defined at 15 USC §2301(8), is not
covered, provided that the service contract fully, clearly,
and conspicuously discloses its terms. 15 USC §2306(b); see
§4.45.

S. [§4.50) Promise of Satisfaction

A statement of the warrantor's unqualified guaranty that
the buyer will be satisfied with a product is not subject to
the Act's disclosure requirements. 15 USC §2303(b). However,
this statement usually will constitute a warranty (15 USC
§2301(6)) enforceable under 15 USC §2310(d) (1). A buyer who

is not satisfied presumably will have the full range of the

-California Commercial Code remedies for breach. With the
performance of Commercial Code duties, a buyer enforcing an

unqualified guaranty is subject to the obligation of good
faith. Com C §1203.

6. [§4.51] Presale Availability

The federal Magnuson-Moss Act also requires that the terms
of any written warranty on a consumer product be made
available to the prospective consumer before sale. 15 USC
§2302(b) (1) (A). The rules on presale availability apply to
products costing more than $15 and are codified at 16 CFR pt
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702. The seller can either display a copy of the warranty
near the product, display a package of the product with a
clearly visible warranty, or maintain binders containing
copies of warranties for products sold. The warrantor
(typically the manufacturer) is in turn required to provide
retail sellers with the materials needed to comply with the
presale availability rules. 16 CFR §702.3(b).

‘Special rules apply to catalog sales (16 CFR §702.3(c))
and door-to-door sales (16 CFR §702.3(d)).

7. [§4.52) Advertising of Warranty Terms

The FTC is given power under the Magnuson-Moss Act to
prescribe rules on deception in the display of warranty terms
in advertising, labeling, point-of-sale material, and other
written materials. 15 USC §2302(b) (1) (B). These rules have
not yet been issued, and the FTC's Guides Against Deceptive
Advertising of Guaranties (16 CFR pt 239) are still in
effect. See also Bus & P C §§17200, 17500-17572; CC §1770(n);
15 USC §45 (Federal Trade Commission Act).

Deceptive advertising of motor vehicle warranty terms by
motor vehicle dealers in California may be subject to Veh C
§11713(a) and 13 Cal Adm C §402.00.

-D. WarrantOt's-Substéntive Legal Duties
1. [§4.53] Full warranties

Most formal written warranties will be limited warranties,
with the result that only state law (e.g., the California
Song-Beverly Act) will impose on the warrantor a legal duty
to service the product. If the warrantor designates its
warranty a full warranty (see §4.47), the federal Magnuson-
Moss Consumer Warranty Act creates a statutory legal duty to
repair. See 15 USC §§2303(a), 2304(a), 2305. The warrantor
must honor .all of the written terms of the warranty, and

"must as a minimum remedy such consumer product within a

reasonable time and without charge, in the case of a defect,
malfunction, or failure to conform with such written
warranty.” 15 USC §2304(a)(l).

In case of a defect, malfunction, or failure to conform
with written warranty, the warrantor has the option to choose
either repair, replacement, or refund. 15 USC §2301(10).

If the warrantor chooses to replace the product, it must
furnish- a new product which 1is identical or reasonably
equivalent to the warranted product. 15 USC §2301(11). The
warrantor is not permitted to force the buyer to accept a
refund, unless repair is not commercially feasible or cannot
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be made within a reasonable time, and the warrantor is unable
to provide a satisfactory replacement. 15 USC §2301(10). On
the other hand, the Act does not expressly give the buyer the
power to force the seller to refund the price, when the
seller is ng to urnish a replacement. See 15 UyUSC
§2304(a) (1).

If the warrantor cannot repair a product after a
reasonable number of attempts, the buyer can choose either a
replacement or refund. 15 USC §2304(a) (4) . However, the
warrantor can require the consumer to restore possession of
the defective product free of liens, i.e., not subject to a
security interest. 15 USC §2304 (b) (2).

If a refund is made, the amount to be refunded is the
actual purchase price. 15 uyscC §2301(12). The PTC is

authorized to adopt rules permitting a warrantor to deduct

from the refund reasonable depreciation based on actual use.
15 USC §2301(12). Proposed rules were issued in May, 1976 at
41 Fed Reg 22099 (1976).

The buyer also has a right to recover incidental expenses,
but only if the expenses were incurred because the warrantor
did not act promptly, or the warrantor imposed some unreason-
able requirement on the buyer as a prerequisite to providing
a remedy. 15 USC §2304(d).

The duties under a full warranty extend to both the
original buyer and to any person to whom the product is
transferred during the warranty period. See 15 USC §§2301(3),
2304(b) (4) . However, if the duration of the warranty period
is measured not by time or mileage, etc., but solely in terms
of first-purchaser ownership, the rights of the subsequent
transferee will be cut off. An example would be a "full
warranty for as long as you own your car." The text of the
warranty must also state this unambiguously.

A full warranty will always protect the buyer against any
defect, malfunction, or failure to conform with the written
warranty. 15 USC §2304(a)(1). A full warranty, in general,
may not 1limit coverage to particular kinds of defects,
malfunctions, or other failures, or to defects, malfunctions,
and failures that result from particular causes other than
the buyer's unreasonable use. For example, - a full warranty
may not cover manufacturing defects only. A warranty whose
coverage is limited to specific defects will fail to qualify
as a full warranty under 15 USC §2303(a) (1) unless coverage
is clearly and conspicuously limited by the text and heading
of the warranty. 15 USC §2305; 16 CFR §701.3(a) (2). -

If a failure is caused by damage while in the possession
of the consumer or unreasonable use (including fajilure to
provide reasonable and necessary maintenance), and if the
warrantor is able to prove this, the failure is outside the
coverage of the warranty. 15 USC §2304(c). :

10
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The warrantor may not impose any duty on the buyer, as a
condition of securing a remedy, other than notification,
unless the duty is reasonable. 15 USC §2304(b)(l). In its
proposed rules under 15 USC §2304(b) (1), the FTC has indi-
cated that the following duties may be unreasonable (see
proposed 16 CFR pt 705; 45 Fed Reg 37,386 (1980):
(1) Requiring a consumer to return any product to a warranty
service point; (2) requiring a consumer to remove, return for
warranty service, or install, a built-in product;
(3) requiring a consumer to pay for mailing or shipping of a
product to or from a warranty service point; (4) requiring a
consumer to return a product in its original packaging;
(5) requiring a consumer to obtain warranty service from the
selling or the installing dealer only; (6) requiring a
consumer to prove that a product is covered by a warranty;
(7) requiring a consumer to give notice of a defect in
writing; and (8) requiring a consumer to give notice of a
defect prior to the expiration of the warrant period.

In determining whether a requirement is in fact reasonable
or unreasonable, the proposed rule sets forth a series of
questions ‘that must be addressed by the warrantor in formu-
lating its policy on the servicing of products covered by
full warranties. See Appendix to proposed 16 CFR pt 705.

The Act itself establishes a further limitation. The
warrantor may not assess the consumer for any costs the
warrantor or its representative incur in connection with
providing a required remedy. See 15 USC §2304(d).

2. [§4.54) Limited Warranties

The Magnuson-Moss Act does not impose new or additional
noncontractual 1legal responsibilities on  manufacturers,
retail sellers, or other suppliers who extend written
warranties that are not designated as full warranties. The
obligations of warrantors who designate their warranties as
"limited warranties® are essentially those set forth in the
text of the warranties. See §§4.41 and 4.53. However, limited
warranties must comply with the Act's disclosure standards.
See §§4.46-4.52. The warrantor's breach of a limited warranty
will give rise to the Act's remedies. See §§4.59-4.65. 1In
addition, if a limited warranty is given, the warrantor's
power to disclaim implied warranties is limited. See §4.56.

3. [§4.55] Service Contracts
The Magnhson—Moss Act does not impose new or additional

noncontractual 1legal responsibilities on manufacturers,
retail sellers, and other suppliers who enter into service
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contracts with their customers. The obligations of those
parties to the retail buyer are essentially those set forth
in the text of the service contract. However, certain dis-
closure standards do apply (see §4.49), and breach of the
service contract by the party promising service will give
rise to the Act's remedies. See §§4.59-4.65.

E. [54.SGIIWarrqnties Implied by Law

The Magnuson-Moss Act does not create implied warranties,
except in the sense that it establishes certain minimum legal
duties in the case of full warranties only. See §4.53. How-
ever, the Act does make the state law implied warranty a much
more effective and useful consumer benefit.

The Magnuson-Moss Act defines implied warranty as "an
implied warranty arising under State law." 15 USC §2301(7).

It limits disclaimer (see 15 USC §§2304(a) (2), 2308; §§4.57~

4.58); and provides for enforcement (15 UsSC §2310(48) (1);
ss4o 59-4065) .

When a written warranty is given, certain implied

warranties created by state law such as the implied
warranties of merchantability or fitness for a particular
purpose may apply. See §§4.23-4.31, 4.78-4.80.

F. Disclaimer of Legal Responsibility
1. [§4.57] Full Warranties

In the case of a full warranty subject to the federal
minimum standards at 15 USC §2304, no warrantor may disclaim,
modify, or 1limit the duration of any implied warranty as
defined at 15 USC §2301(7). See 15 USC §§2308, 2304(a) (2).
Any attempted disclaimer, modification or limitation made in
violation of the Act is void. 15 USC §2308(c). The pro-
hibition is absolute. Compare the Song-Beverly Act at CC
§1793. However, a limited right to limit remedies remains.
See s4.660 )

2, [§4.58] Limited wWarranties

If the warrantor gives a limited warranty, the warrantor
may not totally disclaim or modify any implied warranties
- created by state law in the same transaction. However, the
warrantor may limit the duration of any implied warranties to
the duration of the 1limited warranty. 15 USC §2308. The
power to limit the duration of implied warranties exists only
to the extent that the duration of the limited warranty is

12
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reasonable and then, only if the limitation is "conscionable”

and clearly displayed. 15 USC §2308(b). While there is -

nothing in the Act that explicitly prohibits a warrantor from
limiting the buyer's remedies in the case of a 1limited
warranty, it is probable that there is no unqualified. power
to modify or exclude remedies for the reasons stated at
§4.67.

G. Buyer's Legal Remedies
l. [§4.59] Introduction

Only when the warrantor declines to provide an effective
solution ‘to a warranty problem is it necessary for an
aggrieved buyer to consider filing a court action. Congress
has explicitly provided that a consumer may bring suit (15
USC §2310(d) (1)) and that the buyer may be allowed by the
court to recover as part of the judgment litigation costs,
expenses, and attorneys' fees (15 USC §2310(d) (2)).

A warranty may not state or suggest that a decision of the
warrantor or any other person regarding warranty coverage is
final or binding on the consumer against his will. This is
the function of the courts.

2. [§4.60] Bases for Relief

The elements of the private cause of action under the
Magnuson-Moss Act are set forth at 15 USC §2310(d) (1).

In order for a private right of action to exist, the
consumer-plaintiff must show the failure of a supplier,
warrantor, or service contractor to comply with any one of
four categories of duties. 15 USC §2310(d) (1). Suit can be
brought for (1) breach of any obligation under the Act,
(2) breach of any obligation resulting from the terms and
conditions of the warranty, (3) breach of any duties under
any setvice contract, or (4) breach of any duties und r a
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(a) Injury to buyer. In'order for a private cause of
action to exist, the consumer-plaintiff must be damaged by
failure to perform an obligation. A breach in the abstract,
without a resulting injury to a buyer, will not give rise to a
private cause of action, 15 USC §2310(d) (1).

(b) Informal settlement procedure. The buyer may not
commence a civil action under 15 USC §2310 unless the buyer

N A,
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initially resorts to any informal dispute settlement
procedure (1) that has been established, (2) that complies
with FTC's rules, (3) that is incorporated into the terms of
the written warranty, and (4) that is expressly made a
pPrerequisite to suit. 15 USC §2310(a) (2)~-(3).

(c) Opportunity to cure default. Before filing suit,
the buyer must give the warrantor an opportunity to cure,
i.e., to honor its obligations voluntarily. 15 USC §2310(4d).

This means that before suit, the buyer, in all cases,
should make a detailed complaint in a letter sent to the
manufacturer, seller, any other warrantor, and any other
person who is involved in the transaction. Without documenta-
tion of that kind, it may be difficult to prove the. buyer's
compliance with the requirement that the other parties have
been given a chance to cure. _

Note that 15 USC §2310(e) does not give the warrantor a
chance to cure violations of the Act that are not also
violations of the terms of the written or implied warranty.
For example, if the language of the warranty is not simple
and readily understood, the violation, if it caused injury,
would be actionable without the need to provide an
opportunity to cure. However, if the warrantor maintained a
dispute settlement procedure, the buyer would still have to
resort to the informal procedure before filing suit, even if
there was a violation of the Act.

4. [§4.62) Parties to Suit

(a) Plaintiff. In the case of a limited warranty, the
warrantor as e power to exclude subsequent purchasers from
the benefits of the warranty. However, the warranty must
clearly identify the party or parties to whom the warranty is

extended. It is, in general, those persons who may file suit .

for breach. : i

The duties under a full warranty extend to both the
original buyer and to any person to whom the product is
transferred during the warranty period. See 15 USC §§2301(3),
2304 (b) (4); §4.53. :

(b) Defendants. The aggrieved buyer will typically join
as a defendant every person making the warranty. For
instance, when the only warranty is one given by the seller,
for example, the seller of a used car, suit will be brought
against the seller alone. In a case involving other potential
defendants, 15 USC §2310(f) states that.

for purposes of this section, only the warrantor
actually making a written (warranty) shall be
deemed to have created a written warranty, and
any rights arising thereunder may be enforced

14
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under this section only against such warrantor
and no other person. :

The key words are "actually making." However, this section
must be read in conjunction with the definition of warrantor
at 15 USC §2301(5) where the term warrantor is defined to
mean "any supplier or other person who gives or offers to
give a written warranty or who is or may be obligated under an
implied warranty."

Can a Magnuson-Moss cause of action be asserted against a
manufacturer of a nonwarranted mechanical device on the sole
basis of the implied warranty of merchantability conferred
under the Song-Beverly Act? Under CC §1792, such a sale is
accompanied by the manufacturer's implied warranty that the
goods are merchantable. The answer is suggested by the
language of the House-Senate Conference Committee report,
which states that "[i)f under State law a warrantor or other

person is deemed to have made a written affirmation of fact,

promise or undertaking he would be treated for purposes of
Section 110 as having made such affirmation of fact, promise
or undertaking." See US Code Cong & Ad News 7702, 7759. It may

be concluded that the manufacturer may be joined as a party

defendant in a Magnuson-Moss action despite the fact that it
is not formally a party to a written warranty. '

It also would be permissible to join a separate Song-
Beverly cause of action in the same complaint in which the
Magnuson-Moss cause of action was asserted, in order to
assert against a nonwarranting manufacturer of a new
mechanical device the implied warranty of merchantability
under CC §1792. A Song-Beverly cause of action clearly could
be joined in a state court suit and the doctrine of pendent
jurisdiction might also allow joinder of the Song-Beverly
cause of action in a suit filed in a federal district court
under the Magnuson-Moss Act.

Assume, on the other hand, a warranty in which the manu-
facturer is the only warrantor and in which the manufacturer
alone assumes duties to the buyer. In determining whether a
particular seller has actually made a written warranty, 16
CFR §700.4 will be helpful. This states the opinion of the
FTC that a seller will be outside of the coverage of the Act
if the seller does no more than merely "distribute or sell a
consumer product covered by a written warranty offered by
another person or business and which identifies that person
or business as the warrantor...." A chain store, for example,
that carries a variety of products supplied by a variety of
warrantors, and makes no special effort to sell a particular
product by advertising its trade name, its qualities, or its
warranty arguably may not be covered.

If the seller does more, e.g., makes written and oral
representations in connection with the offer or sale, the

15
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Interpretations state that the seller may be obligated under
the Act. Also, if under state law, the supplier is deemed to
- have "adopted" the written affirmation, promise, or under-
taking of the manufacturer or other warrantor, then the
retailer or other supplier is also obligated under the Act.
FTC Interpretations, §700.4. The FTC has stated that it is
necessary to consult state law to determine who may be a
cowarrantor. FTC Interpretations, §700.4. _

When does a seller adopt a manufacturer's warranty? If
the seller is, under state law, an ostensible agent of the
manufacturer by reason of the seller's use of the manu-
facturer's trade name, an argument can be made that the
seller has also adopted the manufacturer's warranty and
should have direct obligations to the buyer.

The application of these principles is particularly
important to a buyer who desires to reject or revoke
acceptance and cancel. If the seller is not legally
responsible, then the only effective relief will be to retain
the product and seek damages against the manufacturer. A
rejection or revocation of acceptance will be denied on the
theory that there was no sale relationship between the
manufacturer and the buyer. This is what the Connecticut
Supreme Court held in Conte v Dwan Lincoln-Mercur Inc.
(1976) 20 UCC Rep 899, 908. 1In that case, the court
determined that the buyer's revocation of acceptance was
valid against the seller on the basis of the seller's breach
- of warranty, but not against the manufacturer. Other courts
take a different view of the matter.

If a written warranty is explicitly made jointly by two or
more parties, then it is clear that all are responsible and
that all could be joined in a Magnuson-Moss cause of action.
In an advertisement, Ford Motor Company stated that in its

warranties, "Ford and Selling Dealer jointly ‘agree with the

first individual retailer...." A failure to observe such a
warranty would clearly entitle the buyer to join both the
manufacturer and the dealer as codefendants.

5. [§4.63) Proper Court

Not all Magnuson-Moss causes of action can be asserted in
a federal court. In order to qualify as a federal suit, the
amount in controversy in an individual (nonclass) action must
equal $50,000 or more in recoverable claims. 15 wuscC
§2310(d) (3) (B); Barr v General Motors Corp. (SD Ohio 1978) 80
FRD 136; Beal v General Motors Corp. (D Del 1973) 354 F Supp
423; Novosel v Northway Motor Car Corp. (ND NY 1978) 460 F
Supp 542; Pratt v Winnebago Industries, Inc. (WD Pa 1979) 463
F Supp 709.
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The $50,000 lower limit for federal court jurisdiction can
be met by joining the claims of two or more named plaintiffs.
For example, 25 named plaintiffs could join in a single
action to enforce individual claims of $3000 each, totalling
$75,000. The purpose of this limit is to relieve the federal
courts of the burden of having to process numerous Magnuson-
Moss claims. That burden, however, is shifted to the state
courts, but without the financial help required to actually
pay the cost. 15 USC §2310(d) (3). ,

Most disputes will be actionable only in the state court
system. In California, claims up to $750 can be filed in the
small claims court, disputes involving up to $15000 will be
the subject of a municipal court action, and d1sputes
involving $15000 or more will be the subject of a superior
court action.

As a practical matter, the Magnuson-Moss claim or claims
will most often be joined with claims under the Song-Beverly
Act and the California Commercial Code.

It will be desirable, nevertheless, to characterize a
claim as one arising under the Magnuson-Moss Act, even if the
right originates in the Song-Beverly Act. That is because the
private cause of action for violation of the Song-Beverly Act
is limited to breaches that are willful. CC §1794. -

In addition, by proceeding under the Magnuson-Moss Act,
the attorney for the buyer will be able to cite numerous
federal court cases defining what amounts of attorneys' fees
are reasonable. There is virtually no California case support
for liberal attorneys' fees awards in consumer cases.

6. [§4.64) Class Actions

The $50,000 lower limit for federal court actions can be
satisfied by filing a class action on behalf of named and
unnamed plaintiffs whose claims are $50,000 or more.

A class action can be used, however, only if the indi-
vidual claims equal $25 or more and the number of named
plaintiffs equals 100 or more. 15 USC §2310(d) (3)(C); In re
General Motors Corp. Engine Interchange (7th Cir 1979) 594
F2d 1106; Barr v General Motors Corp. (SD Ohio 1978) 80 FRD
136; Watts v Volkswagen (WD Ark 1980) 488 F Supp 1233.

These limitations only apply to class actions filed in
federal court. They would not apply to Magnuson-Moss rights
in a state class action. 15 USC §2310(d) (3).

It is not necessary to resort to a dxspute settlement
mechanism (where one exists) before filing a class action.
15 USC §2310(a) (3) . However, the named plaintiffs must still
"resort to such procedure" before proceeding with the action.

15 USC §2310(a) (3). The Act further provides that the result

of the use of the informal procedure will be admissible in
evidence. 15 USC §2310(a) (3).
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If the warrantor has not established a dispute settlement
procedure, the named plaintiffs in a class action must
nevertheless give the warrantor the same right to cure that
the individual litigant in nonclass actions must provide. 15
USC §2310(a) (3). The opportunity to cure may be granted
either before or after filing the action.

7. [§4.65]) Scope of Relief

The Act provides for five basic kinds of relief in federal
or state-court actions under the Magnuson-Moss Act:
(1) general damages, (2) other legal and equitable relief,
(3) litigation expenses, (4) attorneys' fees, and (5) costs.

(a) Damages. The Magnuson-Moss Act establishes a right,
without limitation, to recover damages. 15 USC §2310(d) (1).
It does not establish the measure of damages to be applied.
Since one of the Act's purposes is to cure shortcomings in
state warranty law, particularly remedies, limitations by
state law should not be automatically applied without evalua-
ting their legitimacy. One court, however, has held that "a
resort to state law is proper in determining, the applicable
measure of damages under the Act."™ MacKenzie v Chrysler Corp.
(5th Cir 1979) 607 F2d 1162, 1166. In most instances, how-
ever, the traditional contract measure of damages articulated
in the California Commercial Code will provide a full measure
of relief to the aggrieved buyer. Com C §§2711-2724.

(b) Cancellation or other relief. Under the Magnuson-
Moss Act, the court may award other legal and equitable
relief, 15 USC §2310(d) (1). An example of equitable relief
potentially available to the buyer would be outright
cancellation of the transaction, or an order under 15 USC
§§2302(a) (4), 2304 (a) (1) mandating the performance of repairs
to a product, or an order under 15 USC §2304(a) (4) requiring
the warrantor to replace, without charge, a consistently
malfunctioning product.

(c) Litigation expenses. The Magnuson-Moss Act is
unique in providing for an award of expenses that are not
technically allowable costs. 15 USC §2310(a) (2). To be
recoverable, such expenses must “"have been reasonably in-
curred ... for or in connection with the commencement and
prosecution of such action.™ An example of expenses would be
the cost of an analysis of a defective product made to
support the buyer's contentions. In order for such expenses
to be recoverable, the buyer must prevail. 15 uUSC
§2310(4d) (2). Reimbursement of expenses {s subject to the
court's discretion. 15 USC §2310(d) (2). Expenses sought to
be recovered should not be incurred until the suit has been
filed and the court's approval has been given,
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(d) Attorneys' fees. The Act states that if the buyer
prevails, the buyer may be allowed to recover costs and
expenses including attorneys' fees based on actual time
expended. 15 USC §2310(4d) (2).

The exact procedure for determining fees should be settled
at the outset of the trial on motion of the attorney. In most
cases, the gquestion of fees should be determined in a
separate proceeding following the trial on the merits. 1If
the buyer does not prevail, no court time will have been
wasted on the question. :

(e) Court costs. The Act also provides for an award of
costs. 15 USC § (d) (2). This refers to allowable court
costs, including filing fees, witness fees, the cost of
depositions, etc. '

8. Modification of Buyer Remedies
a. [§4.66] Full wWarranties

In the case of full warranties, the Magnuson-Moss Act
contains several limitations on the warrantor's power ¢to

limit the buyer's remedies. First and foremost, the Act does

not allow the warrantor to limit its duties to mere repair or
replacement only. See §4.53. In addition, the warrantor may
not limit damages for breach of any written or implied
warranty unless the limitation conspicuously appears on the
warranty. 15 USC §2304(a) (3). It may be expected that most
warrantors will routinely make a conspicuous disclosure of an
exclusion of the Commercial Code created right to recover

consequential damages. Nevertheless, it may be that the power .

does not exist for breach of a Song-Beverly created right.
See §4.40.

b. [§4.67] Limited wWarranties

The warrantor in a limited warranty is not expressly
prohibited from attempting to modify or exclude a buyer's
remedies. However, the warrantor might not have power to
unilaterally repeal the right of action conferred by 15 USC
§2310(d) (1), At the very least, the Commercial Code
limitations on the right to modify remedies could be
inferred. :

The warrantor may argue that, in 16 CFR §701.3(a) (8), the
FTC expressly contemplated the existence of a power to modify
or exclude remedies, and that some benefits conferred under
full warranties would be meaningless if they were present in
limited warranties too. The buyer may respond that the
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language of 15 USC §2310(d) (1) conferring a private right of
action under a written warranty is not qualified by an
exception.

H. Informal Diépute Settlement Process
1. [§4.68) Legal Remedy versus Informal Settlement

Despite the availability of formal legal remedies, the
individual buyer's best remedy will almost always be a
resolution by both parties acting voluntarily. The interests
of both warrantors and individual buyers would be served if
manufacturers and sellers that choose to warrant their
products establish informal dispute settlement mechanisms.
If this view is correct, it follows that consumers ought to
persuade manufacturers and sellers to establish informal
dispute settlement systems, and to operate these gsystems in
conformance with standards set by the FIC.

It is clear from the text of the Act (15 USC §2310(a) (1))
that Congress intended that manufacturers and sellers who
decide to warrant their products should set up the procedures
needed to resolve disputes involving warranties both fairly
and expeditiously. »

2. [§4.69) The FTC Dispute Settlement System

In 15 USC §2310(a)(2), Congress directed the FTC to
prescribe rules setting forth minimum requirements for
informal dispute settlement procedures. The FTC has responded
by adopting a set of rules bearing the title "Informal
Dispute Settlement Mechanism." These rules are found at 16
CFR pt 703.

A dispute settlement mechanism that complies with the
FTC's rules must be funded and competently staffed. It must
have the resources necessary to ensure fair resolution of all
disputes. 16 CFR §703.3(a). No fee may be imposed on particu-
lar consumers. The cost will be borne by all of the buyers of
the products covered. 16 CFR §703.3(a). Personell who operate
the mechanism must be insulated from the warrantor and any
other sponsor of the mechanism. 16 CFR §703.3(b). Decisions
must be based solely on merit. 16 CFR §703.3(b), (c).
Decisions in general, must be rendered in 40 days. 16 CFR
§703.5(d) (1). The reasons must be disclosed to both sides of
the dispute. 16 CFR §703.5(d) (2), (4).

The buyer may not commence a civil action under 15 USC
§2310(d), unless he initially resorts to the informal dispute
settlement mechanism. This limitation does not apply, how-
ever, if the warrantor has not set up a settlement mechanism,
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if the mechanism is not in the terms of the written warranty,
or if the warranty terms do not expressly require the buyer
to first resort to the procedure before filing suit. See 15
USC §2310(a) (3).

It would be possible to file suit without first resorting
to the informal procedure if there were evidence that the
procedure did not comply with the PFTC's standards. One
function of the suit would be to test the adequacy of the
gsettlement procedure offered by the warrantor.

If a buyer who has resorted to an informal dispute settle-
ment mechanism does not prevail, and is not satisfied with
the results, he can still file an ordinary court action.
However, the adverse results in the informal procedure will
be admissible in evidence in the formal civil action. See 15
USC §2310(a) (3).

21
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Feb. 8, 1982

Juliah Alex Smariga

1625 Silverwood Terrace

Los Angeles, California 90026
(213)-660-4365

" Automobile: 1980 Porsche 924 Turbo
" Purchased New on 10/31/1979
Dealer: Park Porsche/Audi

16700 Manchester Blvd.

Buena Park, California

SYNOPSIS OF PROBLEMS

DATE MILEAGE PROBLEM
10/31/79 0 Car purchased
11/09/79 1171 1000 mile maintenance

Car won't start when cold
Vibration in dashboard
Electric window erratic

11/21/79 1322 Car won't start when cold
11/26/79 1492 Car won't start when cold
01/08/80 4488 Headlight won't raise

Car pulls to right
Exhaust leaks when cold

01/22/80 5494 Replace headligﬂt motor

Replace rear exhaust pipe/muff

Weld front pipe
Car won't start when cold

02/21/80 7720 7500 mile service
Exhaust leaks

Gas door hard to open
Rattle in dash

Page -1-

RESOLUTION

Done
Not resolved
Not resolved
Fixed

Not resolved

Reversed wires on
Thermal switch

Order new motor
Adjust tire pressure
Order parts

Faulty factory weld
Not resolved

Done

Replace exhaust
studs/repair leaks
Repaired

Not resolved
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DATE

02/25/80

03/11/80
03/26/80

04/29/80

05/21/80

MILEAGE

7974

9985

12197

13159

cross over pipes

05/29/80

06/09/80

07/10/80

07/22/80
08/20/80

09/12/80

13633

14237

15316

15500
. 17210

18000

PROBLEM

Engine sputters/power 1loss

Repair flat tire
Exhaust leaks and noise
Heat shield noise

Rattling noise in engine
Poor performance

Replace ordered parts

Car runs hot
Radiator fan doesn't come on

Install missing bolt on roof
0il leak
Exhaust rattles and leaks

Fix oil leak
Engine overheats

15000 mile service
Repair fender and suspension
Replace front brakes

Engine runs hot

No radio

Engine runs hot

Exhaust noise and leaks
Muffler rattles

Car won't start when cold
Car won't start when cold

Idles too low
Cuts out under acceleration

Page -2-

RESOLUTION

Replace fuel filters
Clean fuel lines

Replace exhaust
studs on manifold
Fix front exhaust

Order new exhaust
Not resolved

Replace exhaust

Not resolved
Not resolved

Fixed

Order new Turbo unit
Replace studs on
manifold

Install new Turbo
Check for cooling
leaks. Hose leaking-
replaced. Replace
suction and pressure
pipes.

Done
Done
Done
Not resolved

Replace ignition sw

Replace engine to
body ground

Repair turbo studs
Replace muffler post
Not resolved

Not resolved

Fixed )
Not resolved
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DATE

09/29/80

10/09/80

10/14/80

10/22/80

11/10/80

11/14/80
03/19/81

07/10/81

MILEAGE

18645

19181

19408

20000

21000

21289
21822

22000

PROBLEM

Road vibration

Exhaust noise and leaks
0il leaks onto exhaust
Car won't start when cold
Vibration in console

Install ordered parts

Car won't start when cold
Vibration in console
Exhaust noise and leaks

Car won't start when cold

Turbo miss under acceleration

Turbo miss under acceleration

0il smell when hot
Exhaust noise and leaks
Fuel system check

Car won't start when cold
Rattle in console

Car won't start when cold

Using 1 quart oil every 200
miles

Car won't start when cold

Exhaust noise and leaks
Excessive oil use

Car won't start when cold

Left at dealers

Page -3-

RESOLUTION

Balance front tires
Order exhaust pipes
Order parts

Not resolved

Not resolved

Replace crossover
studs

Not resolved

Not resolved
Tighten studs

Not resolved
Not resolved

Replace wastegate
and lines

Not resolved
Replace crossover
Drain tank and take
gas samples

Replace microswitch
and throttle valve
Not resolved

Not resolved
Not resolved -
added oil

Not resolved

Weld exhaust
Replace valves and
gui@es - Overhaul
engine

Not resolved
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DATE

12/15/80
01/30/81
02/24/81

03/16/81

03/18/81
03/24/81

04/06/81

04/07/81
04/13/81

04/14/81

04/22/81
04/30/81

04/30/81
05/07/81

Julian Alex Smariga
Page -1-

Chronology of Problem Resolution

AGENCY
NMVB
NMVB

NMVB

FightBack

Park Porsche

FightBack

NMVB

AutoCAP

NMVB

NMVB

BankAmerica

NMVB

NMVB

Porsche/Audi

CONTACT SYNOPSIS
Initial complaint filed
Documentation sent to NMVB

Initial letter of complaint sent by NMVB to
dealer and Volkswagen of America

' Complaint sent to Fight Back with David

Horowitz
Dealer letter to NMVB denying any problems

Complaint rejected but notice of AutoCAP
included in return material

Letter from NMVB and dealer rejecting
complaint on basis that problem was fixed

Filed Complaint outlining problem

Filed second complaint that problems have
not been resolved

I filed a second complaint that the car was
not fixed as stated by the dealer

Complaint filed

Second followup to VoA on the complaint.
They never responded

Letter to dealer outlining second complaint

Sent letter identifying problems with car
and dealer

NMVB - New Motor Vehicle Board

AutoCAP - Auto Consumer Action Program of So Cal Motor Vehicle
Volkswagen - Volkswagen of America Western Region

Park Porsche - Park Porsche/Audi, Dealer

FightBack - David Horowitz's FightBack TV show

BankAmerica - Bank of America, the lendor

NHTSA - National Highway Traffic Safety Agency

FTC - Federal Trade Commission
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Julian Alex Smariga
Page -2-

05/12/81 Volkswagen Letter from VoA to NMVB stating their in-
volvement in the problem

05/14/81 Volkswagen Letter of acknowledgement of problem filed
, with VoA/National. Statement that the
dealer and the region will resolve

05/15/81 AutoCAP First contact on the problem. Sent documents
05/15/81 NHTSA Filed complaint with DoT Auto Safety

Hotline
06/12/81 NHTSA Recieved response to complaint - Referred

to Federal Trade Commission
06/18/81 AutoCAP _ Telephone contact by AutoCAP to dealer
06/23/81 FTC Complaint denied - Not within juristriction
06/15/81 NMVB Response to second complaint where the

dealer denied any problems
07/01/81 Filed lawsuit
08/10/81 Volkswagen Car investigated by VoA

09/06/81 AutoCAP Telephone contact to dealer on problem.
Because of suit, AutoCAP declined to continue

10/19/81 Park Porsche Filed complaint with DMV to remove car
from premises

NMVB - New Motor Vehicle Board

AutoCAP - Auto Consumer Action Program of So Cal Motor Vehicle
Volkswagen - Volkswagen of America Western Region

Park Porsche - Park Porsche/Audi, Dealer

FightBack - David Horowitz's FightBack TV show

BankAmerica - Bank of America, the lendor

NHTSA -~ National Highway Traffic Safety Agency

FTC - Federal Trade Commission
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Customer Satisfaction Survey Results

A total of 664 Surveys were mailed to consumers who had been through the
General Motors Third Party Arbitration Program in March through November,
1981. These results are from consumers in the following states: Michigan,
Tennessee, Pennsylvania, New York, Kentucky, Massachusetts, California,
lowa, Minnesota, Wisconsin, Colorado, Texas, North Carolina, Oregon,
Washington, DC, Louisiana, New Mexico, Arizona, Ohio and Utah. Of the
664 surveys sent, 419 were received representing a 63% return rate.

1) How did you hear about the General Motors Arbitration Program? (asked
from March - November)

CA - 16%
27%
0%
19%
8%
11%
19%

12% - 55 --
20% - 92 --
3% - 13 --
21% - 96 —-
6% - 25 —
118 - 47 —-
27% - 120 —-

through the dealer

from General Motors
advertisement

write-up in the newspaper
television

Better Business Bureau*
Other

*this category added in September

2) On anoverall basis, how would your rate the General Motors Arbitration
Program for handting complaints? (asked from March - November)

CA - 31%
243

9%

12%

9%

15%

28% - 115 —-
23% - 94 —-
17% - 69 -
128 - 48 —-
6% - 24 —-
143 - 59 —-

Excellent
Very Good
Good

Fair

Poor

Very Poor

3) How would you describe your entire experience with this program?
(asked from September - November)

CA - 93%
7%
0%

48% - 78 --
27% - 43 —-
25% - 40 --

Better than | expected
Just as | expected
Less than | expected

4) Please check how satisfied you were with the following parts of the program:

a)
CA - 145%
33%
22%

b)
‘CA - 19%
39%
12%

c)
CA - 37%
21%
42%

54% - 128 —-
303 - 71 —-
163 - 39 --

Total Progfam (asked from March - August)

Very Satisfied
Somewhat Satisfied
Not at all Satisfied

Length of Time (asked from March - November)

563 - 228 —-
333 - 136 --
113 - 43 -

Very Satisfied
Somewhat Satisfied
Not at all Satisfied

Fairness of Decision (asked from March - August)

0% - 97 --
20% - 49 --
0% - 99 —-

Very Satisfied
Somewhat Satisfied
Not at all Satisfied S 517



4) d)

CA - 86%
143
0%

e)
CA - 33%

. 22%

45%
f)

CA - 58%

17%
25%

g)
CA - 85%
12%
3%

h)
CA - 93%
03
73

i)
CA- 4u3
37%
19%

i
CA - 93%
7%
03

k)

CA - 65% .

293
6%

Arbitrator Selection Process (asked from September - November)
65% - 106 ——- Very Satisfied

25% - 40 -- Somewhat Satisfied

10% - 16 —- Not at all Satisfied

The Award (asked from March - May)

.39% - 42 -- Very Satisfied

25% - 27 -- Somewhat Satisfied
36% - 38 ~— Not at all Satisfied

Decision of the Arbitrator (asked from June - November)
39% - 114 -- Very Satisfied

19% - 54 -- Somewhat Satisfied

42% - 122 -- Not at all Satisfied

Better Business Bureau (asked from March - November)
80% - 327 -- Very Satisfied

15% - 62 -- Somewhat Satisfied

5% - 21 -— Not at all Satisfied

Decision binding on both parties (asked from September - November)
60%.- 90 -- Very Satisfied
19% - 29 -- Somewhat Satisfied
21% - 31 =- Not at all Satisfied

Mediation Process (asked from March - August)
58% - 123 —- Very Satisfied

27% - 58 -~ Somewhat Satisfied

15% - 31 -- Not at all Satisfied

BBB Mediation Efforts (asked from September - November)
74% - 112 -~ Very Satisfied

17% - 26 -- Somewhat Satisfied

9% - 14 -- Not at all Satisfied

Arbitration Process (asked from March - November)
65% - 256 —— Very Satisfied

23% - 92 -- Somewhat Satisfied

12% - 49 -- Not at all Satisfied

5) Inany process for handling unresolved automobile complaints, how important
are the following factors to you: (asked from March - November)

a)
CA - 41%
18%
413

b)
CA - 97%
3%
0%

c)
CA - 648
36%

03

Privacy .

29% - 120 -- Very Important

33% - 133 -~ Somewhat important
38% - 153 -— Not at all important

Impartial Arbitrator

95% - 391 -- Very Important

4% - 16 -- Somewhat Important
13 - U4 -- Not at all Important

Convenient Location

54% - 219 -- Very Important

42% - 172 -- Somewhat Important
4% - 18 -- Not at all Important
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5) - d)

CA - 100%
0%
0%

CA - 76%
24%
03

f)
CA - 948
6%
0%

g)
CA - 79%
21%
0%

6) -Was.the decision-of the arbitrator . .

CA = 72%
718
213

To be present when your case is being reviewed

93% - 383 -~ Very Important -
5% -~ 19 -- Somewhat Important

2% - 7 -— Not at all Important

Fast Decision

63% - 255 -- Very Important

32% - 130 -- Somewhat Important
5% - 22 -- Not at all Important

Impartial Mediation

91% - 353 -- Very Important

7% - 27 -- Somewhat Important
2% - 6 —— Not at all Important

No cost to owner
79% - 321 -- Very Important

© 19% - 79 -- Somewhat Important

2% - 8 -- Not at all Important

38% - 62.~- In'my favor
40% - 67 -- In company's favor

22% - 36 -- Split decision

. - (asked from September - November)
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GENERAIL: MOTORS CONSUMER ARBITRATION PROGRAM EXPERIENCE

CALIFORNIA ~ FEBRUARY 1979 THROUGH NOVEMBER 30, 1981

Established February, 1979 -  San Francisco/Oakland
' : Bay Area, San Mateo and
Santa Clara Valley area

Established May, 1981 - =~ - Los Angeles, Orange County,
Sacramento, Northern California

I. Formal Complaints

Nationally . 11,562
Northern California 944
L,os Angeles Area 369

: 1,313

II. Status or Disposition of Complaints

A. Northern California
944 Total Complaints
81.7% or 713 settled in mediation
55 still in mediation
18.3% or 160 settled in arbitration
16 still in arbitration

Of those cases that went to arbitration:
43.1% resulted in a greater settlement for the consumer
33.3% upheld the manufacturer's offer
23.6% resulted in no award

B. Southern California
369 Total Complaints
90.9% or 279 settled in mediation
27 still in mediation
9.1% or 28 settled in arbitration
35 still in arbitration

Of those cases that went to arbitration: -
75% resulted in a greater award for the consumer
25% resulted in no award for the consumer
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Customer Satisfaction Survey Results

A total of 664 Surveys were mailed to consumers who had been through the
“General Motors Third ‘Party Arbitration Program in March through November,
1981. These results are from consumers in the following states: Michigan,
Tennessee, Pennsylvania, New York, Kentucky, Massachusetts, California,
lowa, Minnesota, Wisconsin, Colorado, Texas, North Carolina, Oregon,
Washington, DC, Louisiana, New Mexico, Arizona, Ohio and Utah. Of the
664 surveys sent, 419 were received representing a 63% return rate.

1) How did you hear about the General Motors Arbitration Program? (asked
from March - November)

CA - '16% 12% - 55 -- through the dealer
27% 20% - 92 -- from General Motors
0% - 3% - 13 —— advertisement. _
19% 21% - 96 —- write-up in the newspaper
8% : 6% - 25 -~ television
11% 11% - 47 -- Better Business Bureau*
19% 27% - 120 -~ Other

*this category added in September

2) On an overall basis, how would your rate the General Motors Arbitration
Program for handling complaints? (asked from March - November)

CA - 31% 28% - 115 —- Excellent
243 23% - 94 -- Very Good
9% 17% - 69 —— Good
12% 12% - 48 -- Fair
93 6% - 24 -- Poor
15% 14% - 59 -- Very Poor

3) How would you describe your entire experience with this program?
(asked from September - November)

CA - 933 48% - 78 -- Better than | expected
7% 27% - 43 -- Just as | expected
03 25% - 40 -- Less than | expected

4) Please check how satisfied you were with the following parts of the program:

a) . Total Program (asked from March - August)
CA - 15% "~ 54% - 128 -- Very Satisfied
33% 30% - 71.-- Somewhat Satisfied
22% .16% - 39 -- Not at all Satisfied
b) Length of Time (asked from March - November)
CA - 19% 56% - 228 -- Very Satisfied
39% 33% - 136 -- Somewhat Satisfied
12% 11% - 43 -- Not at all Satisfied
c) Fairness of Decision (asked from March - August)
CA - 37% 40% - 97 —- Very Satisfied
‘ 21% 20% - 49 -- Somewhat Satisfied -

42% B0% - 99 -- Not at all Satisfied ' 522



4) d)
CA - 86%
143
0%

e)
CA - 33%

22% -

453

f)
CA - 58%
17%
25%

g)
CA - 85%
12%
-+ 3%

h)
CA - 93%
0%

7%

i)
CA- uuy
37%
19%

i
CA - 933

7%

0%

k)
CA - 65%
29%

6%

Arbitrator Selection Process (asked from September - November)
65% - 106 -- Very Satisfied

25% - 40 -- Somewhat Satisfied

10% - 16 -- Not at all Satisfied

The Award (asked from March - May)
39% - 42 -- Very Satisfied

25% - 27 -- Somewhat Satisfied

36% - 38 —- Not at all Satisfied

Decision of the Arbitrator (asked from June - November)
39% - 114 -~ Very Satisfied

19% - 54 -- Somewhat Satisfied

42% - 122 -- Not at all Satisfied

Better Business Bureau (asked from March - November)
80% - 327 -- Very Satisfied

153 - 62 —- Somewhat Satisfied =

5% - 21 -- Not at all Satisfied

Decision bmdmg on both parties (asked from September - November)

60% - 90 -- Very Satisfied
19% - 29 -- Somewhat Satisfied
21% - 31 -- Not at all Satisfied

Mediation Process (asked from March - August)
58% - 123 -- Very Satisfied
27% - 58 -- Somewhat Satisfied

'15% - 31 —- Not at all Satisfied

BBB Mediation Efforts (asked from September - November)
74% - 112 -- Very Satisfied

17% - 26 -- Somewhat Satisfied

9% - 14 -- Not at all Satisfied

Arbitration Process (asked from March - November)
65% - 256 -- Very Satisfied

23% - 92 -- Somewhat Satisfied

12% - 49 -- Not at all Satisfied

5) Inany process for handling unresolved automobile complaints, how important
are the following factors to ‘'you: (asked from March - November)

a)
CA - 11%
18%
41%

b)
CA - 97%
3%
0%.

c)
CA - 64%
36%
. 0%

Privacy

29% - 120 -- Very Important

33% - 133 -- Somewhat Important
38% - 153 -— Not at all Important

Impartial Arbitrator

95% - 391 -- Very Important

4% - 16 -- Somewhat Important .
1% - 4 -- Not at all [Important

Convenient Location

54% - 219 -- Very important

423% - 172" -- Somewhat Important
4% - 18 -- Not at all important
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5) - d)

CA - 1003
0%
0%

e)
CA - 76%
243
0%

f)
CA - 943
6%
0%

g)
CA - 79%
21%
0%

6) .»Was the decision of the arbitrator . . . (asked from September - November)

CA - 72%
7%
21%

To be present when your case is being reviewed
933 - 383 -~ Very Important

5% - 19 -- Somewhat Important

2% - 7 -—- Not at all Important -

Fast Decision

63% - 255 -- Very Important

32% - 130 -- Somewhat Important
5% - 22 -- Not at all Important

| Impartial Mediation

91% - 353 -- Very Important
7% - 27 -- Somewhat Important
2% - 6 -- Not at all Important

No cost to owner ‘
79% - 321 -- Very Important

© 19% - 79 -- Somewhat Important

2% - 8 -- Not at all Important

38% - 62.-- In'my favor
40% - 67 -- In company's favor
22% - 36 -- Split decision
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Consumer eration of fornia

P.O. Box 27940 Los Feliz Station ® Los Angeles, California 90027 e (213) 736-1316

TESTIMONY OF
MARY SOLOW, PRESIDENT
CONSUMER FEDERATION OF CALIFORNIA
BEFCRE THE
ASSEMBLY COMMITTEE ON
CONSUMER PROTECTION AND TOXIC MATERIALS -
SACRAMENTO, CALIFORNIA
February 9, 1982
Madame Chairman, Members of the Assembly Committee on
Consumer Protection and Toxic Materials, Ladies and

Gentlemen:

My name is Mary Solow and I'm president of the
Consumer Federation of California, a statewide non-
profit federation of more.than 80 state and local organi-
zatiéns and numerous individuals representing more than
a million Californians working for better programs of
consumer protection and education, Among our members are
consumer cooperatives, credit unions, énd agricultural,
consumer and labor organizations.

I also have served as a former consumer repreéentative
on the Southern California Ford Consumer Appeals Board, .

I welcome this opportunity to come before you today
to discuss a very painful subject to most consumers,
the problem of a new car which doesn't behave the way
it should, and some of the ways consumers, governmental
leaders and the automotive industry have tried to improve
the climate of confusion now existing between seller and

customer,
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CONSUMER FEDERATION OF CALIFORNIA
Page 2

In particular, I want to talk aboﬁt the establishment of third-
parfy mechanisms to settle repair and warranty disputes for new car
owners. Programs sudh as the Ford Consumer Appeals Board, AutoCAP
of the Motor Dealers Assn., the Better Busingss Bureau's Arbitration
Program and Crysler's Customer Satisfaction Arbitration Board have
provided some help to consumers and redress in the marketplace not
available just a few years ago,

This programs aren't perfect, not by & long shot, but they do
provide & welcome alternative to lawsuits and our overloaded courts.

In 1979, after extensive talks with Esther Peterson, formerlf
the Director of the U.,S. Office of Consumer Affairs, and state consumer
lesaders, I consented to join in a new Ford-Lincoln Mercury program
aimed at improving the general relations between consumers and
franchised automobile and truck dealers. The Ford Consumer Appeels
Board was designed to mediete unresolved service conplaints in a feair
and équitable manner through the use of a third-party appesals méchanism.
The purpose of the Consumer Appeals Boards was to make sure that
‘customers got a falr hearing on service complaints from an 1mpartia1
board whose members were independent of Ford Motor Company.

Our panel was made up of three consumer representatives and two
automodbile dealers, and our decisions were binding upon all affected
area dealers, with the éonsuner free to accept or reject the mediation
effort. So far, so good,

To alert the pudblic to the program, our pictures were taken and
soon advertisements started appearing in Time, Sunset, the National
Geographic, and other publications., I was concerned about this

promotional campaign, and my fears deepened when I learned that
Ford planrned to run a follow-up advertisement with the signatures 526
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Page 3

of'board members., I was uncomfortable fith tﬁe use of my picture,
my organization and my name in Ford's advertising. Our attempts to
insert consumer mediation material in the owner's manual were not
encouragéd.

From the beginning of my.service on the Ford board, and I served
in this capacity for six months, I was deeply unhappy about a number
of procedural matters which Ford wouldn't correct.

Telephone calls overloaded the system in Pico Rivere and
ﬁhen customers did get through and leave messages, they got no response.

When the case came before the Cbnsumer Appeals Board, the meetings
were closed to the public, and to the principals; the only people
present were members of the board and Ford Motor Company.

Consumers never were notified of the hearings, nor were they
given copies of the statements prepared by Ford Motor'Company and
the dealer. If new facts were brought up by the dealer, the consumer
was not allowed to rebut those statements.

As for the cases we handled, we heard a wide variety of
éutomotive problems, covering a tangled mixture of unclear, limited
warranties, hidden warrenties and confusion. I remember we had a
number of rust cases, and if the cars came from other parts of the
country or from Canada, the confusion grew. What became very clear
was that the same justice can never be dispensed by these boards,
as long as the law remains unclear.

These complainféhandling mechanisms do not always settle the case
in favor of the consumer, nor should they. But they do offer a
significant opportunity to the consumer and to the dealer by providing
a fresh look at the problem and ways of sol;ing it.

I might mention that other mechanlsms might serve the consumer

better -- a local office of Consumer Affairs, the Bureau of Auto 527
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Repalr, the Small Claims Court or the regular Courts.

The Consumer Federation of California wants to work with
the representatives of the automotlve industry to develop effective
andlfalr dispute resolution mechanisms for the public to deal with
automobile problems.

However, I was distressed to hear of Ford Motor Company's
strong opposition, along with other auto lobbyists, to the lemon
bill, using the consumer appeals boards as arguments against thils
vital legislation. |

"If one thiﬁg has become clear from my service with Ford, 1t 1is
thaﬁ consumers, manufacturers and the courts need to know sSpecifically
whét the law requires, and we need to develop better definitions of |
'1emoﬁ," "reasonable period'of time,", eto. | _

The most common complaint consumers have continues to be with
automobiles. There has not been any major problem with pen and pencil
sets, radios or toasters. It has consistently been with automoblles,
and, to a lesser extent, major home appliances.

Consumers are enormously frustrated and exasperated with lemon
or near-lemon automobiles, particularly in realizing they had paid
‘many thousands of dollars for a vehicle they reasonably expected to
perform. If 1t were defective, they had the reasonable expectatlion
that they could take it to the dealer and have it repaired e;ped;tiously,
or get a refund, or obtain a well-performing replacement, )

In summary, the Consumer Federation of California believes
there must be a significant commitment in Sacramento by lawmakers
to improve product performance, consumer educatlion and enforcement.
Until this happens, consumers and industry will continue to experlence

a great deal of frustration. - 528
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AUTOMOBILE IMPORTERS OF AMERICA, INC.

Alfa Romeo, Inc.

American Honda Motor Company, Inc.
BMW of North America, Inc.

De Lorean Motor Company

Fiat Motors qf North America, Inc.
Isuzu Motors Limited

Jaguar Rover Triumph, Inc.

Lotus Cars Limited

Mazda Motors of America, Inc.
Nissan Motor Corporation in U.S.A.
Peugeot Motors of America, Inc.
Rolls-Royce Motors, Inc.
Saab-Scania of America, Inc.
Subaru of America, Inc.

Toyota Motor Sales, U.S.A., Inc.

Volvo of America Corporation
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~ A Law OFFices

BAMBERG, ABBOTT and JAMES

DanEL F. BAMBERG . McConavcay House C (714) 296-5077

DanmeL L. ABBOTT REGISTERED HISTORICAL LANDMARK —_—

Frep C. JAMES 2490 HerrTacE PArx Row TouoraY H. FLANIGAN
San Dieco, CALrorNia 92110 oF CounseL

February 8, 1982

California Assembly Committee on
Consumer Protection & Toxic Materials
Room 4146 State Capitol

Sacramento, California 95814

Dear Members:

I have practiced law in the consumer protection field in
California for over five years. I consider myself quite know-
ledgeable in the field of consumer law based on my experiences as
a Deputy City Attorney for the City of San Diego's Consumer
Protection Unit and as an Adjunct Professor of Law at California
Western School of Law teaching "Consumer Law."

For the past three years, I have engaged in the private
practice of law, concentrating a significant amount of my prac-
tice in the representation of California consumers in disputes
involving a myriad of subjects. A significant number of my
"consumer" clients have experienced legal problems relating to
automobile repair and automobile sales.

In almost every "automobile case" I have handled, my client -
has attempted to mediate a resolution of his/her problem with the
auto repairperson, automobile dealer and automobile manufacturer.
My clients' mediation efforts have left them bitter, frustrated
and "mad as hell."” In almost every instance, my clients have
complained about the callous, indifferent attitudes of the auto-
mobile industry representatives they have dealt with in attempt-
ting to resolve their dispute.

Although I have experienced a fair amount of success in
negotiating satisfactory settlements of my clients' complaints, 1
firmly believe that the:vast majority of such settlements.were
reached only because my client had taken the initiative [and
incurred the expense] of hiring an attorney. Not one of my
clients was ever advised of the availability of automobile dis-
pute resolution programs. While I have a general familiarity
with several third-party mediation programs, such as those
offered by AUTO-CAP, and the Better Business Bureau, I do not
feel that such programs, or industry sponsored appeal boards,
offer a .viable solution to the problem of devising a quick,
inexpensive and informal forum for resolving automobile-related
disputes.
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1 offer the following observations and perceptions about
such programs:

1. Most consumers believe that industry-sponsored

mediation programs, such as the Ford Consumer Appeals Board,
are "industry-dominated" and are, therefore, unacceptable to

them [consumers].:

‘ 2% Third-party arbitration programs, such as that
offered by the BBB, are often a waste of time and money
because of the non-binding nature of the arbitration re-
sults.

3. Because of the extreme polarization of attitudes

in automobile cases, e.g., "all automobile industry repre-
sentatives are liars and cheats"..."all consumers abuse
their vehicle and then try to take advantage of the automo-
bile industry reps;" 1 doubt that any arbitration program
which is sponsored, controlled or influenced in any way by

automobile industry or consumer groups, will be perceived as

being impartial by either party.

While I totally support the concept of providing dispute

resolution programs for handling automobile complaints which will

eliminate the necessity of costly and time-consuming litigation,
I believe, for the above reasons, that the present arbitration
programs are almost totally ineffectual and unsuccessful in
achieving such desired result.

1 also personally believe that the automobile industry has
not, until recently, perceived a great need for arbitration
programs. I feel that most auto industry representatives are
acutely aware that 9 out of 10 consumers, when faced with a
problem with their vehicle, will not pursue their legal rights
because of the time and expense involved in pursuing same.

I believe, further, that the establishment of an impartial
binding arbitration forum would greatly benefit California con-
sumers and would likely decrease the necessity of litigating
automobile-related disputes:in our already over-crowded court
system.

Respectfully,

Daniel L. Abbott

DLA:nsp
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I. WHAT IS ARBITRATION?

:Av Definition: Arbitration is a legal process involving two or more people
who agree to permit a third person (or panel) to make a final
decision in a dispute between them.

B. Background and use of arbitration

.commercial arbitratiom:
.labor-management disputes
.professional sports contracts

.divorce

II. BBB NATIONAL CONSUMER ARBITRATION PROGRAM

A. What is a Better Business Bureau?

.philosophy/functions

B. The BBB Complaint Process

1. Counsumer calls

2. Co;plain: fgrm sent

3. Complaint form presented. to business
4, Business responds

5. Mediatiom

6. Arbit;ation offered,and'accepted

7. Arbitration
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C. What kinds of cases are arbitrated?

1. Marketplace disputes
Q. products/services
b. average amount
¢. home improvement.
d. auto repair
e. high tag items
2. Not regulated issues
3. WNor allegations»of a crime

4. Nor damages which go beyond the marketplace transaction

Preparing a_case for arbitration

1. Agreement to arbitrate
.sets parameters of dispute

.defines arbitrator's authority

2. Selecting the arbitrator(s)-
.selection process

‘.13 there a conEliqt?

major - disqualify
minor - reveal

3. Set hearing date and location

III. THE ARBITRATOR -

A. An arbitrator must be fair

BI

,judge‘énd jﬁry

An arbitrator must be neutral

.in fact

“in appearamce
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E.

A.

B,

An

arbitrator must learn the facts
An arbitrator must make decisioms
.doﬁ't try to be all things. to all people
An arbitrator must wrap-up loose ends
.imagination
.creativity
IV. THE HEARING- '
Who ma be._resent?
1. the parties
2 légal.ot non-legal represeantatives
3. witnesses' .
4.- outside observers
a...crainees-
b. government representatives
c. representatives from private organizatiouns
4. Business representatives
S. I1f a party is not present
Be innin the hearin
1. Opening statement by arbiﬁrator of BBB representative
a. Process i3 legally binding - an alternative to litigatian
~b. Waiver of conflicts, if any
c. Presence of observers
d. BBB's role
e. Exﬁlanation 9£,proéedpres
2. |

3.

Review arbitration agreement and decisions sought

.Administer oath of witness
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H. -

. The

l.

2.

6.

hear

What is "typical"?

How should an arbitrator conduct a hearing? -

Full presentation by parties and witnesses

_Arbitrator's fact-finding

Buffer technique for angry parties

Kinds of evidence presented

‘a. Hearsay

b. court decisions

c. repetitious or irrelevant evidence

witnesses
non-expetﬁs

experts

"If" gituations

1.

2.

the parties are talking settlement

there appears to be fraud

Nee& for an inspection?

Need for an ert?

. arrange through BBB

Closin ar A ts

Holding the hearing open
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Facts of Hearing---Carney vs. Schmidt Imports

Customer Facts: Mr. Carney purchased his 1981 Wartburg GTi from Stephen Schmidt .
of Schmidt Imports on January 8, 1981 for $22,000. He claims that before
he bought the car he drove it only once around the block as no demonstrator
was available. He noticed no brake noise at that time. However for-a few days
after he had the car at home he noticed a grating, high-pitched screeching
when the brakes were applied. He took the car to the dealer to try to alleviate
the problem he was having. Schmidt first told Carney that it was a likely
problem due to the metal components of this particular brake system. Since
Carney's car is only four months old with 4, 500 miles on it he claims that
he should have a new brake system installed with the original 36,000 mile
guarantee. Having paid $22,000 for the car Carney feels he is entitled to
a.quiet brake system.

Business Facts: Stephen Schmidt of Schmidt Imports stated that a Wartburg GTi
has the following standard brake system. He contends that some noise will be
found when braking due to the highly metallic content of the brake pad against
the disc. Schmidt says any metal against metal will emit sound. He further
went on to explain that he did offer to install after-market pads with less
metallic content which he said would be quieter but that he could not guarantee
them lasting as long as the original pads. He continues by saying that he
advised Carney that the replacement pads would be more susceptible to fade if
frequent stops from high speed were contemplated. Mr. Schmidt at the end of
the hearing claimed that his Wartburg GTi, identical to Carney's except in
color, also made slight noise when the brakes were applied and offered to the
arbitrator to test drive it for himself.

Arbitrator Questions

Arbltrator Does the brake squea.l at sudden or gradual stops‘?
Consumer - It occurs at both times.

Arbitrator - Do all Wartburg GTis have th1s similar brake condltlon‘?

Business - Yes, they do because of the metallic content of their brake components. '

- Inspection: Arbltrator drove both Carney's and Schmidt's automoblles fmdmg a
slight squeal from both when brakes applied. -

Serving as the arbitrator, what additional questions would yon ask the business and/ or
customer? ‘

Having only the aforementioned facts of the case please render an award along with
the reasons for your award on the forms provided. Please return these forms to the
Bureau within 10 days.  For this exercise you need not have the award notorized.
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Facts of H ith vs. Delorio Autos

Customer Presentation: Mr. Smith states that his dark metallic blue 1979 Star
. station wagon which he purchased July 19, 1979 from Delorio Autos shows

small reddish-purplish spots on the hood and roof of his car. He claims
that he and his wife have been meticulous with the care of washing and
waxing the car. They will not even let their kids in the garage for fear
of them scratching bikes and toys along the sides of the car. Mr. Smith &
claims that there is a manufacturer's defect in the way the metal was treated \
which may have caused the paint to appear spotted. He took the car in to
Stephen Kay at Delorio Autos and he firmly denied that there was any manu-
facturer problem.

Business Presentation: Mr. Stephen Kay began his presentation by defining the term
g fallout'" as the industrial pollution commonly found in the north~-
eastern part of the country which can often settle on cars causing these
reddish-purplish spots. He continued to say that repainting of the car may
first of all result in mismatching of the paint color but more importantly
there is no guarantee that the spots will not reappear again as the air
is constantly filled with this type of pollution.

Arbitrator Questions:

Arbitrator - When did you first notice the spots?
Customer - In the fall of 1980. We went to the dealer 10/31/80.

Arbitrator - Is this a common complaint that you receive about cars?
Business - In this part of the country industrial fallout is very common.

Arbitrator -~ Where is the car parked for the most part, outside or in a garage?
Customer - It is my wife's car and is kept in a garage. She only uses her car -
for running errands.

Arbitrator - Would the problem be alleviated or lessened if the car were pamted
a different color?
Business - A non-metalllc color would lessen the poss1b111ty of thlS occurmg.

‘Insgection: Iﬁspection‘ of the vehicle took place on the day of the -h'earing by the
.arbitrator, Mr. and Mrs. Smith, and Stephen Kay of Delorio Autos. They
found smau reddish~-purplish speckles on the roof and hood of the car.
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PROPOSED CUSTOMER LETTER

(Use in any case where customer has been denied
a claim and has not accepted a compromise offer.)

DEAR - ':
WE ARE SORRY THAT YOU HAVE CONTINUED TO BE DISSATISFIED
WITH THE DECISION THAT WAS MADE CONCERNING YOUR..' : '

WE KNOW THAT YOU ARE SINCERE IN THE POSITION YOU HAVE
TAKEN, AND WE HOPE THAT YOU CAN ALSO UNDERSTAND OUR POINT OF
VIEW AS IT RELATES TO THE MANUFACTURER'S OBLIGATION AND WE

“BELTEVE "WE "MADE A CORRECT DECISION IN YOUR CASE.

As You PERHAPS KNOW, GENERAL MOTORS, THROUGH THE LOCAL
BETTER BuSINESS BUREAU, PROVIDES A SERVICE OF VOLUNTARY
MEDIATION/ARBITRATION FOR CONSUMER COMPLAINT DISAGREEMENTS.,
o GENERAL MOTORS HAS PRE-COMMITTED ITSELF TO ACCEPT AND ABIDE

BY THE DECISION MADE IN THIS ARBITRATION PROCESS.

THIS SERVICE IS AVAILABLE TO YOU IF YOU DESIRE IT. THERE
iS NO -EEE.FOR THE.CUSTOMER WHO WISHES TOwHAVE-A;CLATM CON-
SIDERED, AND THE MEbIATION AND ARBITRATION PROCESS IS NOT A
LONG ONE. .

- IF YOU CARE TO AVAIL YOURSELF OF THIS SERVICE, CALL OR
WRITE  (NAMEY AT THE  (AREA)  BETTER BUSINESS BUREAU
OFFICE, __(ADDRESS-PHONE NUMEER) , YOU WILL BE. FURNISHED WITH

'FULL DETAILS OF THE PROGRAM, |

VERY TRULY YOURS,

(The zone may elect to forward a copy to BBB with a short
statement of the nature of the complaint and the Division's
position, after conferring with BBB.)
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TESTIMONY OF
MARY SOLOW, PRESIDENT
CONSUMER FEDERATION OF CALIFORNIA

BEFCRE THE
ASSEMBLY COMMITTEE ON
CONSUMER PROTECTION AND TOXIC MATERIALS.
SACRAMENTO, CALIFORNIA
February 9, 1982

dame Chairman. Members of the Assembly Committee on

\
Con umer(Protection and Toxic Materials,(}édies and
e’ . 0 e
GGentl,men. -
N

My name is Mary Solow and I'm president of the
Consumer Federation of California, a statewide non-
profit federation of more than 80 state and local organi- -
zations and numerous individuals representing more than
a million Califb;nians working for better programs of
consumer protection and education., Among our members are
consumer cooperatives, credit unions, and agricultural,
consumer and labor organizations.

I also have served as a former consumer representative
on the Southern California Ford Consumer Appeals Board.

| I welcome this opportunity to come before you today

to discuss a very painful subject to most consumers,
the problem of a new car which doesn'f behave the way
it should, and some of the ways consumers, governmental
leaders and the automotive industry have tried to 1mpr6ve
the climate of confusion now existing between seller and

customer.
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In particular,'I want to talk aboﬁt the establishment of third-
parfy mechanisms to settle repair and warranty disputes for new car
owners. Programs such as the Ford Consumer Appeals Board, AutoCAP
of the Motor Dealers Assn., the Better Business Bureau's Arbitratien
Program and Crysler's Customer Satisfaction Arbitration Board have
provided some help to consumers and redress in the marketplace not
available Just a few years ago. |

This programs aren't perfect, not by a long shot, but they do
provide a welcome alternative to lawsuits and our overloaded courts.

In 1979, afier extensive talks with Esther Peterson, formerly
the Director of the U.S, Office of Consumer Affalrs, and state consumer
lesders, I consented to Jjoin in a new Foerd-Lincoln Mercury program
aimed at 1mpfov1ng the genéral relations between consumers and
franchised automobile and truck'deaiers. The Ford Consumer Appeals
Board was desligned to mediate unresolved service complaints in a fair
and equitable manner through the use of a third-party appeals mechanism,
The purpose of the éonsumer Appeals Boards ias to make sure that
customers got a fair hearing on service complaints from an impartial
board whose members were independent of Ford Motor Company. |

Our panel was made up of three consumer representatives and two
automobile‘déalers, and our decisions were binding upon all affected
area dealers, with the consumer free to accept or reject the mediation
effort. So far, so good. B

To alert the public to the program, our plctures were teken and
soon advertisements started appearing in Time, Sunset, the National.
Geographic, and other publications. I was concerned about this

promotional campaign, and my fears deepened when I learned that |
Ford plarned to run a follow-up advertisement with the signatures 47
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of board members., I was uncomfortable fith the use of my picture,
my organization and my name in Ford's advertising. Our attempts teo
insert consumer mediation material in the owner's manual were not
encouraged.

From the beginning of my service on the Ford board, and I served
in this capacity for six months, I was deeply unhappy about a number
of procedural matters which Ford wouldn't correct.

Telephone calls overloaded the system in Pico Rivera and
when customers d4id get through and leave messages, they got no response.
‘ When the case came before the Consumer Appeals Board, the meetings
were closed to the public, and to the principals; the only people
present'were members of the board and Ford Motor Company.

Consumers never were notified of the héarings, nor were they

glven copies of the statements prepared by Ford Motor-Company and

the dealer. If new facts were brought up by the dealer, the consumer
was not allowed to rebut those statements.

As for the cases we handled, we heard a wide variety of
automotive problems, covering a tangled mixture of unclear, limited :
warranties, hidden warrenties and confusion., I remember we had a
number of rust cases, and if the cars came from other parts of the
country or from Canada, the confusion grew. What became very clear
was that the same justice can never be dispensed by these boards,
as long aé the law remains unclear., |

These complaint-handling mechanisms do not always settle the case
in favor of the consumer, nor should they. But they do offer a
significant opportunity to the consumer and to the dealer by providing
a fresh look at the problem and ways -of solving it. |

I might mention that other mechanisms might serve thé consumer

better -~ a local office of Consumer Affairs, the Bureau of Auto 548
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Repalr, the Small Claims Court or the regular Courts.

The Consumer Federation of California wants to work with

the representatives of the automotive industry to develop effective
and falr dispute resolution mechanisms for the public to deal with
automoblile problems.

However, I was distressed to hear of Ford Motor Company's
strong opposition, along with other auto lobbyists, to the lemon
bill, using the consumer appeals boards as arguments against thils
vital legislation.

If one thing has become clear from my service with Ford, it is
that consumers, manufacturers and the courts need to know specifically
whét the law requires, and we need to develop better definitions of
%lemon,” -"reasonable periqﬁ of time,", etc. ' _

The most common complaint consumers have continues to be with
automobiles. There has not been any major problem with pen and pencil
sets, radios or toasters. It has consistently been with automoblles,.
and, to a lesser extent, major home appliances.

Consumers are enormously frustrated and eanperéted with lemon
or near-lemon automobiles, particularly in realizing they had paid
many thousands of dollars for a vehicle they reasonably expected to
perform. If it were defective, they had the reasonable expectatloh
that they could take it to the dealer and have it reéaired expeditiously,
or get a refund, or obtaln a well-perfornming replacement.

In summary, the Consumer Federatlon of California believes
there must be a significant commitment in Sacramento by lawnmakers
to improve product performance, consumer education and enforcement.
Until this happens, consumers and 1ndustfy will continue to experience

a great deal of frustration. - 549
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REGS - INFORMAL DISPUTE SETTLEMENT PROCEDURES

(16 Code of Federal Regulations, Part 703)

PART 703—{NFORMAL DISPUTE
SETTLEMENT PROCEDURES

Sec.
703.1 Definitions.
703.2 Duties of warrantor,

ANIMUM REQUIREMENTS OF THE MECHANISM

7033 Mechanism organization.
703.4 Qualification of members.
703 5 Operation of the mechanism.

. 7038 FRecordkeeping.

7037 Audits. 5
703.8 Opcnness of records and proceedings.

AuTisoniTy: 15 U.S.C. 2300 and 2310.
§ 702.1  D¥efinitions.

() “The Act” mcans the Magnuson-
Moss Warranty—Federal Trade Com-
mission Improvement Act, 15 U.S.C. 2301,
et scq.

(b) "Consumer preduct’” means any
tanzible personal property which is dis-
tributed in commerce and which is nor-
mally used for personal, family, or house-
hold purposes (including any such prop-
erty intended to be attached to or in-
stalled In sny real property without re-
pard to whether it is so attached or
installed).

(¢) "Written warranty” means: (1)
any written afirmetion of fact or written
promise made in connection with the sale
of a consumer product by a supplicr to a
buyer which relates to the nature of the
materia! or workmanship and affirms or
promises that such material or work-
manship is defect free or will mcet a
specified level of performance over 2
specified period of time, or

(2) any undertaking in writing in con-
nection with the sale by a supplicr of a
consumer product to refund, repair, re-
place, or take other remedial action with
respect to such product in the event that
such product feils to meet the speciiica-
tions sct forth in the undertaking, which
written eflirmation, promise or under-

taking becomes part of the basis of the

bargain between o supplier and a buyer
for purposes other than resale of such
product.
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«d) “Warrantor” means any person

who gives or offers to give a writlen war-
- ranty which incorporates an informal
¢ispute scttlement mechanism.

(¢) “Mcchanism” means an informal
dispute aciticment procedure which Is in-
corperated into the terms of a wrilten
warranty to which any provision of Tille
1 of the Act applies, a5 provided in Sec-
tion 110 of the Act.

) "Members” means the person or
persons withina Mechanism actually de-
ciding disputes.

(g “Consumer™ means & buver (olher
than for purposes of resale) of any con-

. sumer product, any person to whom such
product is transferred during the dura-
tion of a written warranty applicable to
the product, and any other person who is
entitled by the terms of such wananty or
under epplicable state law to enforce
apainst the warrantor the obligations of
the warranty.

(h) “On the face of the warranty”
means: (1) i the warranty is a single
sheet with printing on both sides of the
shect, or if the warranty is comprised of
more than one sheet, the page on which
the warranty text begins;

(2) {f the warranty is included as part
of & longer document, such as a use and
care manual, the page in such document
on which the warranty text begins.

§703.2 Duties of warrantor.

(a) The warrantor shall not incorpo-
rate into the terms of a written warranty
a Mechanism that fails to comply with
the requirements contained in §%703.3-
703.8. This paragraph shall not prohibit
@ warrantor from {ncorporating into the
terms of & written warranty the step-by-
step procedure Which the consumer
sheuld take in order to obtain perform~
ance of any obligation under the war-
ranty as described in section 10210 (T
of the Act and required by Part 701 of
this subchapter.

(h) The warrantor shall disclose clcar-
1y end conspicuously at least the follow-
ing information on the face of the writ-
sen warranty: (1) a statement .of the
avallability of the informal dispute set-
s]lement mechanism;

(2) the name and address of the
Iechanism, or the name and a telephone
number of the Mechanism which oon-
spners may use without charge:

(2) a statement of any requirement
that the consumer resort to the Mecha-
nism before exercising rights or seeking

remedies created by Title I of the Act:’

together with the disclosure that if &
eonsumer chooses Lo seek redress by pur-
fulng rights and remedles not created
hy Title I of the Act, resort to the Mecha-
wism would not be required by any pro-
vizton of the Act: and

{¢) a statement, if applicable, indicat-
iny where further information on the
Mechanism can be found in materials
accompanying the product, as provided
tn § 703.2(¢c).

(¢) The warrantor shall include in the
vritten warranty or In a separate section
of materials accompanying the product,
1e following information: (1) either (1)
& form addressed to the Mechanism con-

taining spaces requesting the informa-
tion which the Mecchanism may require
for prompt resolution of warranty dis-
putes; or (1i) a telephone number of the
Mechanism which consumers may use
without charge;

(2) The pame and address of the
Mechanism:

(3) A bdrief description of Mechanism
procedures; C

(4) The time limils adhered to by the
Mechanism; and

(5) The types of information whicn
the Mechanism may require for prompt
resoluticn of warranty disputes.

(d) The warrantor shall take steps
reasonably calculated to make consum=
ers aware of the Mechanism's existence
at the time consumers experience war-
ranty disputes, Nothing contajined in
paragraphs (b), (¢),or (d) of this section
shall limit the warantor's option to en-
courage consumers to seck redress di-
rectly from the warrantor as Jong as the
warrantor does not expressly require
consumers to seek redress directly from
the warrantor. The warrantor shall pro-
ceed fairly and expeditiously to attempt
to resolve all disputes submitted divectly
to the warrantor.

(e) Whenever a dispute is submitted
directly to the warrantor, the warrantor
shall, within a reasonable time, decide
whether, and to what extent, it will sat-
isfy the consumer, and inform the con-
sumer of its decision. In its notification
to the consumer of its decision, the war-
rantor shall include the information re-
quired in § 703.2 (b) and (c).

(f) The warrantor shall: (1) respond
fully and promptly to reasonable requests
by the Mechanism for informatjon relat-
ing to disputes;

12) upon notification of ‘any decision
of the Mechanism that would require ac-
tion on the part of the warrantor, imine-
diately notify the Mechanism whether,
and to what extent, warrantor will abide
by the decision; and

(3) perform any obligations It has
agreed to.

(g) The warrantor shall act in good
faith in dctermining whether. and to
what extent, it will abide by a Mecha-
nism declsion.

(h) The warrantor shall comply with
any reasonable requirements imposed by
the Mechanism to fairly and expedi-
tiously resolve warranty disputes.

MINIMUM REQUIREMENTS OF THE
MECHANISM

§ 703.3  Mcrhanism orgaunization.

() The Mecchanism shall be funded
and competently staffed at & level sufli-
cient to ensure fair and expeditious reso-
jution of all disputes, and shall not
charge consumers any fee for use of the
Mechanism. .

(b) The warranior and the sponsor of
the Mcchanism (if other than the war-
rantor) shall take all steps necessary to
ensure that the Mecchanism, and its
members and siafl, ave sufliciently insu-
lated from the warrantor and the spon-
sor, 50 that the decisions of the membaors
and the performance of the stafl are not
infiuchced by efther the warrantor or the

-28-

sponsor. Necessary steps shall include, at
& minimum, committing funds in ad-
vance, basing personnel decisions solely
on merit. and not assigning conflicting
warrantor or sponsor duties to Mechan-
4sin staff persons,

(¢) The Mcchanism shall impose any
olher reasonable requirements necessary
to ensure that the members and stafl act
fairly and expeditiously in each dispute.

§ 703.4  Quulification of members.

(a) No member deciding a dispule
shall be: (1) A party to the dispute, or
an employce or agent of a party other
than for purposes of deciding disputes;
or

(2) A person who is or may become a
party in any leaal action. including but
not limited to class actions, relating Lo
the product or complaint in dispute, or
an employee or agent of such person
other than for purposes of deciding dis-
putes. For purposes of this parapraph (a)
a person shall not be considered @
“party" solely because he or she acquires
or owns an intercst in a party rolely for
investment, and the acquisition or
ownership of an interest which is offcred
to the general public shall be prima {acle
evidence of its acquisition or ownership
solely for investment.

(b)Y When one or two members are
deciding a dispute, all shall be persons

.having no direct involvement i the

manufactiure. distribution, sale or serv-
fce of any product. When three or more
members are deciding a dispute, at least
two-thirds shall be persons having no di-
rect involvement in the manufacture, dix-
tributlion, sale or service of any product.
“Direct fnvolvement” shall not fnclude .
acquiring or owning an interest solely for
fnvestment. and the acquisition or ownev-
ship of an interest which is offercd to the
general public shall be prima facle evi-
dence of its acquisition or ownership
solely for investment. Nothing contained
in this section shall prevent the members
from consulling with any persons knowl-
edgeable in the technical, commercial or
other areas relating to the product which
{5 the subject of the dispute.

¢c) Mombers shall be persons futer-
ested in the fair and expeditious setile-
ment of consumer disputes.

§ 703.5 Operation of e Mechurian,

() The Mechanism shali establish
written operating procedures ahiich shali
include at least those items specified in
paragraphs (br () of this scction. Copies
of the writlen procedures shall be mrile
avallable to any pcrson upon request.

(%) Upon notification of o gispute the
Mechanism  shall fmmediately inferm
both the warrantor and the consumer of
receipt of the dispute.

(¢) The Mcchanism shall investigate.
gather and organize all information nec-
essary for a fair and expeditious deciston
;1. each dispute. When ony evidence
gathercd by or submitted to the Mecha~
nism raises Issues relating to the number
of repair attempts, the length of repair
periods, the possibility of unreascnahble
use of the product, or any ether
relevait in Ight of Title I of the Act (CT

fanuns
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rules thereunder), including issues relat-
ing to consequential damages, Or aDy
olther remedy under.the Act (or rules
thereunder), the Mechanism shall inves-
tigate these issues. When information
which will or may be used in the decision,

submitted by one party, or & consultant’

under § 703.4(b), or any other source
tends to contradict facts submitted by
the other party, the Mechanism shall

.clearly. accurately, and completely dis-

close to both partles the contradictory
{nformation (and its source) and shall
provide both parties an opportunity to
explein or rebut the information and to
submit additional materials. The Mech-
anism shall not require any information
not reasonably necessary to decide the
dispute.

(a) If the dispute has not been settled,
the Mechanism shall, as expeditiously as
possible but at least within 40 days of
notification of the dispute, except as pro-
vided in paragraph (e) of this section:
(1) render a falr decision based on the
{nformation gathered as described in
paragraph (¢) of this section, and on any
information submitted at an oral pres-
entation which conforms to the require-
ments of paragraph (f) of this section
(A decision shall include any remedies

appropriate under the ecircumstances,

including repair, replacement, refund,
reimbursemsnt for expenses, compensa-
tion for damages, and any other reme-
dies avallable under the written war-
ranty or the Act (or rules thereunder) :
and 8 dcecision shall state a specified
reasonable time for performance);

(2) Disclose to the warrantor its deci-
sfon and the reasons therefor;

(3) I the decision would require ac-
tion on the part of the warrantor, deter-
mine whether, and to what extent, war-
rantor wiil abide by its decislon; and

(4) Disclose to the consumer Its deci-
sion, the reasons therefor, warrantor's
intended actions (if the decislon would
require action on the part of the war-
rantor), and the information described
in paragraph (g) of this section. For pur-
poses of this paragraph (d) a dispute
shall be deemed settled when the Mech-
anism has ascertained from the consumer
that: (1) the dispute has been settied to
the consumer’s satisfaction; and (1) the
settlement contains 8 specified reasona-
ble time for performance.

(e) The Mechanism may delay the
performance of its duties under para-
graph (d) of this section beyond the 40
day time lmit: (1) where the period
of delay is due solely to fallure of a con-
sumer to provide promptly his or her
noma and address, brand name and
maodel number of the product involved,
and a statement as to the nature of the
defect or other complaint; or

(2) For & 7 day period in those cases
where the consumer has made noattempt
t‘g seck redress directly from the warran-

r. :

(f) The Mechanism may allow an oral
presentation by a party to a dispute (or
¢ party's representative) only i: (1)
both warrantor and consumer expressly
agree to the presentation;

(2) Prior to agreement the Mechanism
fully discloses to the consumer the fol-
lowing information: (1) that the presen-
tation by either party will take place
only if both parties so agree, but that i
they agree, and one party fails to appear
at the agreed upon time and place, the
presentation by the other party may still
be allowed;

(i) That the members will decide the
dispute whether or not an oral presenta-
tion is mnde; .

(111) The proposed date, time and place
for the presentation; and

(v) A brief description of what will
occtr at the presentation including, if
applicable, parties’ rights to bring wit-
nesses and/or counsel; and

(3) Each party has the right to be
present ‘during the other party’s oral
presentation. Nothing contained in this
paragraph (b) of this section shall pre-
clude the Mechanism from allowing -an
oral presentation by one party, if the
other party falls to appear at the agreed
upon time and place, as long as all of
the requirements of this paragraph have
been satisfied.

(g) The Mechanism shall inform the
consumer, at the time of disclosure re-
quired In paragraph (d) of this section
that: (1) if he or she is dissatisfied with
its decislon or warrantor's intended ac-
tions, or eventua! performance, legal
remedies, including use of small claims
court, may be pursued;

(2) The Mechanism's decision is ad-
missible in evidence as provided in sec-
tion 110¢a) (3 of the Act; and

(3) The consumer may obtaln, at rea-
sonable cost, coples of all Mechanism
records relating to the consumer's dis-

ute.

(h) If the warrantor has agreed to
perform any obligations, either as part
of a settlement agreed to after notifica-
tion to the Mechanism of the dispute or
as & result of a decision under paragraph
(d) of this section, the Mechanism shall
ascertain from the consumer within 10
working days of the date for perform-
ance whether performance has occurred.

(1) A requirement that a consumer
resort to the Mechanism prior to come-
mencement of an action under section
110(d) of the Act shall be satisfied 40
days after notification to the Mechanism
of the dispute or when the Mechanism
completes all of its dutles under para-
graph (d) of this sectlon, whichever
occurs sooner, Except that, if the Mech-
anism delays performance of its para-
graph (d) of this section duties as
allowed by paragraph (e) of this section,
the requirement that the consumer ini-
tially resort to the Mechanism shall not
be satisfied until the period of delay al-
Jowed by paragraph (e) has ended.

(§) Decisions of the Mechanism shall
not be legally binding on any person.
However, the warrantor shall act in
good faith, as provided in § 703.2(g’
in any civil action arising out of a war-
ranty obligation and reiating to & mat-
ter considered by the Mechanism, any
decision of the Mechanism shall be ad-

_missible in evidence, as provided in sec-

tion 110(8) (3) of the Act.
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§ 703.6 Reccordheeping.

(a) The Mechanism shall maintain
records on each dispute referred to it
which shall include: (1) Name, address
and telephone number of the consumer;

(2) Name, address, telephone number
and contact person of the warrantor;

(3) Brand name and model number of
the product involved;

(4) The date of receipt of the dis-
pute and the date of disclosure to the
consumer of the decision;

(5) All letters or other written docu-
ments submitted by either party;

«6) Al other cvidence collected by
the Mechanisio relating to the dispute,
including summaries of relevant and
material portions of telephone calls and
meetings between the Mechanism and
any other person (including consultants
described in § 703.4(b));

(1) A summary of any relevant and
material information presented by either
party at an oral presentation;

(8) The decision of the members in-
cluding information as to date, time &nd
place of meeting, and the identity of
members voting; or information on any
other resolution;

(9) A copy of the disclosure to the
parties of the decision; .

(10) A statement of the warrantor's
intended action(s);

(11) Copies of follow-up letters tor
summaries of relevant and material por-
tions of follow-up telephone calis) to the
consumer, and responses thereto; and

112) Any other documents and com-
munications tor summaries of relevant
and material portions of oral communt-
cations) relating to the dispute.

(bs The Mechanism shall maintaln an
index of each warrantor's dispules
grouped under brand name and sub-
grouped under product model. )

(¢c) The Mechanism shall maintain an
index for each warrantor as will show:
(1) All disputes in which the warranter
has promised some per{ormance (either
by settlement or in response to 8 Mech-
anism decision) and has failed to com-
ply: and

(2) Al disputes in which the war-
rantor has refused to abide by a8 Meclhi-
anism decision.

(d) The Mechanism shall maintain an
index as will show all disputes delayed
beyvond 40 days.

(e) - The Mechanism shall compile
seml-annually and maintaln statistice
which show the number and percent of
disputes in each of the following cate-
gorics: (1) Resolved by stall of the Afant-
anism and warrantor has compiicd:

(2) Resolved by stuff of the Mach-
gnism, time for compliance has oociired,
and warrantor has not complied;

(3) Resolved by staff of the Mechanism
and time for compliance has not yet
occurred;

(4) Decided by members and warran-
iy -has complled;

(5) Decided by members, time for com-
pHance has occurred, and warrantor has
not complied;

(6) Decided by members and t'me for
compliance has not yet occurred:
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(1) Declded by members adverse to the
consumer; .

(8) No jurisdiction;

(9) Decislon delayed beyond 40 days
under § 703.5(e) (1) ]

(10) Decision delayed beyond 40 days
under § 703.5(e) (2); :

(11) Decision delayed beyond 40 days
for nny other reason, and .

(12) Pending decision :

(f) The Mechanism shall retain all
records specified In paragraphs (a)-(e)
of this section for at least 4 years after
final disposition of the dispute.

§ 703.7 Audits.

(n) The Mechanism shall have an
aud!t conducted at least annually, to de-
termine whether the Mechanism and iis
{mplemecntation are in compliance with
this part. All records of the Mechanism
required to be kept under § 703.6 shall be
available for gudit.

(b) Each audit provided for in para-
graph (a) of this section shall include
&t 8 minimum the following: (1) evalua-
tion of warrantors' efforts to make ¢on-
sumers aware of the Mechanism’s ex-
tstence as required in § 703.2¢d) ;

(2) Review of the indexes maintained
pursuant to § 703.6(b), (¢), and (d); and

(3) Analysis of & random sample of
disputes handled by the Mechanism to
determine the following:

(1) adequacy of the Mechanism’s com-
plaint and other forms, tnvestigation,
mediation and follow-up efforts, and
other aspects of complaint handling: and

(i1) Accuracy of the Mechanism's sta-
tistical compllations under § 703.6(e).
+ (For ses of this subparagraph
“analysis” shall include oral or written
contact with the consumers involved in
et;cl): of the disputes in the random sam-
ple.

(c) A report of each audit under this
section shall be submitted to the Federal
Trade Commission, and shall be made
available to any person at rcasonable
cost. The Mechanism may dircct its
auditor to delete names of parties to dis~
putes, and identity of products involved,
from the audit report.

(d) Auditors shall be selected by the
Mechanism. No auditor may be involved
with the Mechanism as & warrantor,
sponsor or member, or employee or agent
megleof, other than for purposes of the
audit.

§703.8 Opecnnces of records and pro-
eccdings.

(a) The statisticnl summaries spec-
tfied in § 703.6(e) shall be avajlable to
any person for inspection and copying.

(b) Except as provided under para-
graphs (a) and (e) of this scction, and
paragraph (¢) of § 703.7, all records of
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‘the Mechanism may be kept confidential,
or made avallable only on such terms and
conditions, or in such form, &s the
Mechanism shall permit. g

(¢) The policy of the Mechanism with
respect to records made available at the
Mechanism's option shall be sct out in
the procedures under §703.5(a); the
policy shall be applied uniformly to all
requests for access to or copies of such
records. ' :

(d) Meetings of the members to hear
and decide disputes shall be open to ob-
gervers on reasonable and nondiserimina-
tory terms. The identity of the parties
and products involved in disputes need
not be disclosed at meetings.

(e) Upon request the Mechanism shall
provide to either party to 8 dispute: (1)
access to all records relating to the dis-
pute; and

(2) Coples of any records relating to
the dispute, at rensonable cost.

(f) The Mcchanism shall make avall-
able to any person upon request, infor-
mation relating to the qualifications of
Mechanism staff and members.

Eflcctive: July 4, 1976.
Promulgated by the Federal Trade
Commission December 31,1875,

Vircinia M. HARDING,
Acting Secretary.

‘IFR Doc.75-34825 Filed 12-30-75;8:45 am)
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