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PG&E Corporation and Pacific Gas and Electric Company 

(“PG&E”) write in response to the briefs of amici curiae the 

California Public Utilities Comission (“PUC” or “Commission”) 

and Former President of the Public Utilities Commission Loretta 

Lynch, Former Administrative Law Judge Steven Weissman and 

Professor Seth Davis. 

 
ANSWER TO BRIEF OF THE PUC 

On the first question before the Court—whether Public 

Utilities Code section 1759 (“section 1759”) preempts Plaintiff’s 

claim—the Commission agrees with PG&E that it does.  As set 

forth in the Commission’s brief, Plaintiff’s claim is preempted 

because “imposing negligence liability on a utility for damages 

caused by a [public safety power shutoff (“PSPS”)] event, where 

the Plaintiff does not allege violations of any Commission 

regulations relating to PSPSs, would interfere with the 

Commission’s broad, general, and ongoing administration of 

PSPS policies”.  (PUC Br. at p. 24.)  PG&E agrees. 

On the second question before the Court—whether 

Plaintiff’s claim is barred by PG&E’s Tariff Rule 14—the 

Commission notes that the Court need not reach this question if 

it agrees with PG&E and the Commission that Plaintiff’s claim is 

preempted by section 1759.  If the Court finds Plaintiff’s claim is 

not preempted, the Commission asks the Court to refrain from 

interpreting Tariff Rule 14—which neither the Commission nor a 

lower court has interpreted thus far—so that the Commission can 

engage in a formal process to issue a decision on the reasonable 
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application of Rule 14 to public safety power shutoffs, pursuant to 

the doctrine of primary jurisdiction.  Given the significant policy 

implications, PG&E agrees with the Commission’s suggested 

approach if the Court reaches the second question. 

 
ANSWER TO BRIEF OF LYNCH, et al. 

PG&E does not respond to each of the arguments set forth 

in the brief of amici curiae Loretta Lynch and others (the “Lynch 

Brief”) because that brief repeats several of Plaintiff’s arguments 

and misreads the holdings of cases that are addressed at length 

in the prior merits briefing.  But PG&E does note that the Lynch 

Brief misunderstands PG&E’s argument regarding section 1759.  

The Lynch Brief describes the issue as whether the PUC “may 

immunize a public utility from civil liability simply by 

authorizing any action involved in the causal chain.”  (Lynch Br. 

at p. 25 [emphasis added]; see also id. at pp. 12, 20.)  That is not 

PG&E’s argument. 

Claims brought under Public Utilities Code section 2106 

are barred under section 1759 “when the relief sought would [] 

interfere[] with a broad and continuing supervisory or regulatory 

program of the commission.”  (San Diego Gas & Elec. Co. v. 

Superior Ct. (Covalt) (1996) 13 Cal. 4th 893, 919 [emphasis 

added].)  PG&E has shown this test bars Plaintiff’s claim.  

Plaintiff seeks damages that arise—directly and exclusively—

from PSPS events that were conducted in compliance with the 

Commission’s guidelines for such events.  Imposing damages for 

PSPS events that Plaintiff concedes were implemented in full 
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compliance with the Commission’s PSPS framework—a 

framework that is specifically intended to guide utilities in 

weighing the tradeoffs between keeping power on during high 

risk conditions and shutting it off—would interfere with the 

Commission’s broad and ongoing regulation of PSPS.  For all the 

reasons set forth in PG&E’s merits brief and in the briefs of the 

Commission and the other amici curiae in support of PG&E, 

section 1759 bars Plaintiff’s claim. 

 
CONCLUSION 

The Court should answer the first question certified by the 

Ninth Circuit to this Court affirmatively.  In the event the Court 

answers the first question in the negative, the Court should 

refrain from interpreting Tariff Rule 14 so that the Commission 

can engage in a formal process to issue a decision on the 

reasonable application of Rule 14 to public safety power shutoffs. 
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