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INTRODUCTION

Petitioner’s supplemental brief seeks to recast the constitutional
question before this Court as a matter of professional independence rather
than governmental structure. The Public Defender argues that the separation-
of-powers doctrine applies only to “executive” agencies such as the District
Attorney or County Counsel, and that public defenders, as advocates for
individual clients, fall outside that framework. On this view, blanket
peremptory challenges under Code of Civil Procedure section 170.6 are
constitutionally suspect only when filed by executive offices, never when
filed by defense counsel.

That distinction is both doctrinally unsound and structurally
inconsistent with California’s system of county government. The separation-
of-powers doctrine, as articulated in Solberg v. Superior Court (1977) 19
Cal.3d 182 and reaffirmed in Steen v. Appellate Division of Superior Court
(2014) 59 Cal.4™ 1045, focuses on the effect of institutional conduct on the
judiciary’s core functions—not on the actor’s branch label or moral mission.
Every county office, including the Public Defender, is a statutory department
of the local executive branch, funded and supervised by the Board of
Supervisors, and capable of coordinated conduct that can influence court
administration. To exempt one such office from constitutional scrutiny while
restraining others would create an arbitrary rule, undermine parity among
government-represented litigants, and erode public confidence in judicial
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neutrality.
SUMMARY OF PETITIONER’S AND AMICI’S ARGUMENTS

Petitioner and the supporting amici, the California Public Defenders
Association (CPDA), California Judges Association (CJA), and attorney
Marsanne Weese, advance overlapping but distinct versions of a single
theory: that the separation-of-powers doctrine restrains only executive-
branch actors and that public defenders, because they represent individual
clients, are categorically exempt from those limits. Each urges the Court to
distinguish between “executive” offices such as County Counsel and the
District Attorney, and “independent” defense offices such as the Public
Defender, thereby allowing the latter to employ blanket section 170.6
challenges without constitutional constraint.

The Public Defender’s supplemental brief presents this theory in
constitutional terms, asserting that the Public Defender is not part of the
executive branch and therefore cannot “impair” judicial functions. It relies
heavily on Solberg and People v. Superior Court (Tejeda) (2016) 1
Cal.App.5th 892, reading those decisions as limiting separation-of-powers
concerns to prosecutorial conduct. The brief characterizes blanket
disqualifications by the Public Defender as extensions of individual client
rights rather than institutional acts of government.

The CPDA’s amicus brief reframes this argument as one of ethics and
fairness. It contends that public defenders are duty-bound under the Rules of
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Professional Conduct to protect clients from perceived judicial bias and that
this ethical obligation precludes any finding of institutional overreach. By
equating ethical independence with constitutional independence, CPDA
portrays the Public Defender as a private advocate rather than a public agency
subject to structural limits.

The Weese amicus brief supplements these arguments with a doctrinal
and empirical overlay. It surveys separation-of-powers cases such as
Manduley v. Superior Court (2002) 27 Cal.4th 537 and People v. Tenorio
(1970) 3 Cal.3d 89 to argue that only executive control over judicial decision-
making, such as prosecutorial manipulation of sentencing, can offend the
Constitution. Weese further claims that public defenders lack institutional
power to “materially impair” court functions and cites localized data from
San Francisco to suggest that blanket filings by PDs cause only minor
administrative inconvenience.

Although varied in tone, these submissions share a single premise:
that a government office ceases to be a constitutional actor whenever it
represents individuals. That premise is incorrect. Under Government Code
sections 27700 through 27706, the Public Defender, like County Counsel and
the District Attorney, is a statutory county office within the local executive
structure. Each exercises governmental authority through its attorneys and
possesses the institutional capacity to affect court administration. The
separation-of-powers doctrine, as defined in Steen, applies whenever “the
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actions of one branch defeat or materially impair the inherent functions of
another.” It does not hinge on motive, ethical duties, or the type of client
served.

By conflating professional independence with constitutional status,
Petitioner and the amici overlook the essential purpose of the separation-of-
powers clause, to preserve balance among coordinate branches by preventing
any institutional actor from materially impairing another’s core functions.
The relevant inquiry is not whether a public defender acts virtuously, but
whether a government office, acting institutionally, employs section 170.6 in
a manner that affects judicial administration.

The collective position advanced by Petitioner and the amici thus
misapprehends both constitutional doctrine and the structure of county
government. The separation-of-powers analysis turns on function, not label.
Each county office, including the Public Defender, District Attorney, and
County Counsel, is a statutory creation of the executive branch, capable of
coordinated conduct that may influence judicial operations. The issue is not
whether one office serves the public interest more nobly than another, but
whether any governmental entity, through systematic disqualification,
materially interferes with the judiciary’s capacity to perform its duties. That
is the constitutional standard articulated in Solberg and reaffirmed in Steen,
and it applies uniformly to all arms of county government.

/17
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ARGUMENT
I. Separation-Of-Powers Principles Apply To All Institutional Uses Of
Section 170.6, Regardless Of Branch Label.

Petitioner’s premise, that only “executive branch” offices can
implicate separation-of-powers limits, misstates the doctrine. Article III,
section 3 of the California Constitution prohibits “the actions of one branch”
from defeating or materially impairing the inherent functions of another.
(Steen, supra, 59 Cal.4th at 1053.) It does not say that only prosecutors or
county counsel can do so.

In Solberg, this Court upheld section 170.6 on the understanding that
the judiciary retained full authority to administer its own docket and
assignments, notwithstanding the peremptory challenge procedure. (19
Cal.3d at 191-193.) The Court recognized the Legislature’s ability to regulate
disqualification by reasonable means, so long as those means do not
“substantially impair the constitutional powers of the courts or practically
defeat their exercise.” (Id. at p. 191.) The focus, therefore, is on functional
impact, not governmental classification.

If a government office, whether it prosecutes, defends, or advises,
adopts a coordinated policy to disqualify a judge, the effect on the judiciary
is identical: the presiding judge must reshuffle calendars, reassign cases, and
potentially reorganize divisions. That administrative consequence, not the
actor’s title, determines whether separation-of-powers concerns are

9
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triggered. By confining the doctrine to “executive-judicial” disputes,
Petitioner artificially narrows its scope and contradicts Solberg’s institutional

rationale.

I1. The Public Defender, Like County Counsel, Is A Component Of The
Executive Branch Capable Of Institutional Action.

Petitioner’s argument depends on characterizing the Public Defender
as “non-executive,” but California law says otherwise. Government Code
sections 27700 through 27706 establish the Public Defender as a county
office within the executive structure, appointed and funded by the Board of
Supervisors and bound by the same administrative framework that governs
County Counsel and the District Attorney.

Although public defenders owe duties of loyalty and confidentiality
to their individual clients, those professional obligations coexist with, rather
than negate, their public status. The Legislature placed the Public Defender
in the same statutory chapter as the District Attorney, confirming both offices
as arms of county government. To treat one as a constitutional actor subject
to separation-of-powers limits and the other as a private law firm beyond
them would rewrite the statutory design.

The institutional capacity for coordinated blanket filings, often
discussed in terms of “office policy” or “authorization” by the head of the

department, demonstrates that a Public Defender’s Office, no less than
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County Counsel or the District Attorney, acts through an organizational
hierarchy that can affect court administration. When hundreds of clients are
represented by one agency that adopts a standing policy to disqualify a judge,

the act is institutional, not merely individual.

III.  Limiting Section 170.6 For Some Government Offices But Not
Others Would Deny Equal Procedural Protection To Their
Clients.

County Counsel’s position is not grounded in bureaucratic symmetry
for its own sake but in the principle of equal access to a fair tribunal. County
Counsel represents not only county departments but also individual
employees and conservatees in civil and mental-health proceedings. When
section 170.6 restrictions apply to County Counsel but not to the Public
Defender, the rule binds the County’s clients, including private citizens
whose liberty or property is at stake, to judges from whom other litigants
could seek disqualification.

The right to an impartial tribunal should not depend on which public
office happens to represent the litigant. The separation-of-powers doctrine
protects the judiciary’s independence, but it does not authorize the judiciary
to selectively restrict procedural tools for some government representatives
while extending them to others. To do so would invite constitutional

imbalance and erode confidence in judicial neutrality.
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IV. Blanket Filings Are Administrative Signals, Not Constitutional
Threats.

Petitioner and the supporting amici describe County Counsel’s use of
Code of Civil Procedure section 170.6 as an institutional effort to intimidate
the judiciary. That claim finds no support in fact or experience. There is no
evidence, historical or empirical, that the reassignment of cases following a
peremptory challenge has ever impeded the courts’ ability to perform their
constitutional duties. Judicial assignments change daily for routine reasons
such as illness, retirement, or calendar management. The temporary
reassignment that follows a section 170.6 motion is no different. Courts
continue to function, and the judiciary retains complete control over its own
administrative processes.

This Court recognized that principle nearly fifty years ago in Solberg
v. Superior Court (1977) 19 Cal.3d 182, holding that section 170.6 does not
intrude on judicial power because “the selection and assignment of judges
remains at all times under the supervision of the judiciary itself.” (/d. at p.
191.) The Legislature designed section 170.6 as a one-time, per-side
protection, a limited procedural safeguard to preserve public confidence in
impartial adjudication. It neither removes judges from office nor dictates
outcomes; it merely allows one reassignment in the interest of perceived
fairness, subject to the supervision of the presiding judge.

To treat this legislative safeguard as a constitutional burden misstates
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its purpose. Administrative convenience cannot outweigh the rights of those
clients County Counsel is mandated to represent. The office’s clients range
from departments such as Behavioral Health Services and the Sheriff’s
Office to individual employees and conservatees whose liberty and property
interests are at stake. The Legislature did not enact section 170.6 to
streamline judicial scheduling, but to protect all litigants, including the
County’s most vulnerable clients, from adjudication before a potentially
biased tribunal.

After decades of experience, nothing suggests that the consistent use
of section 170.6 has materially impaired judicial function. On the contrary, it
has coexisted with efficient judiciary while reinforcing the appearance of
impartiality. Blanket filings by a government office are, at most,
administrative signals prompting internal reassessment and not constitutional
threats. They remain a legitimate expression of the Legislature’s intent to

preserve both fairness and institutional integrity.

V. The Judiciary May Not Rewrite Section 170.6 Or Create Exceptions
The Legislature Did Not Enact.
The power to define and limit the right of peremptory disqualification
belongs exclusively to the Legislature. Code of Civil Procedure section 170.6
embodies a deliberate legislative judgment that every party—public or

private—is entitled to one peremptory challenge per case. This Court
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recognized in Solberg v. Superior Court (1977) 19 Cal.3d 182 that the statute
represents a legislative balance between judicial efficiency and the
constitutional guarantee of an impartial tribunal. That balance cannot be
altered by judicial preference or administrative convenience.

The Court of Appeal in People v. Superior Court (Tejeda) (2016) 1
Cal.App.5th 892 reaffirmed this principle. There, a presiding judge sought to
restrict “blanket” filings under section 170.6, citing calendar disruption. The
appellate court struck down the restriction, explaining that “although blanket
peremptory challenges may create administrative difficulties, courts may not
rewrite or curtail the statutory right conferred by section 170.6. The
Legislature has determined the scope and limits of that right, and the
judiciary may not alter them under the guise of case management.” (/d. at pp.
905-906.)

That reasoning applies with equal force here. Section 170.6 contains
no language distinguishing between public and private litigants or between
one government office and another. Any judicial rule that denies County
Counsel—or any executive agency—the same statutory right afforded to the
Public Defender would amount to an unauthorized rewriting of the statute.
The separation-of-powers doctrine runs both ways: just as the executive may
not intrude upon judicial functions, the judiciary may not encroach upon the
Legislature’s prerogative to define procedural rights. Courts interpret
statutes; they do not amend them.
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Section 170.6 thus means exactly what the Legislature enacted: every
party to an action, including those represented by County Counsel, is entitled
to one peremptory challenge without a showing of cause. To restrict that right
by judicial declaration would not preserve the separation of powers—it
would violate it.

CONCLUSION

The constitutional and statutory framework governing Code of Civil
Procedure section 170.6 is clear. The Legislature, not the judiciary, crafted
the balance between judicial efficiency and the right to an impartial tribunal,
granting every party a single peremptory challenge without a showing of
cause. For nearly seventy years, that statutory right has operated uniformly
across all courts and all classes of litigants, public and private alike. It has
not impeded judicial function; it has reinforced public confidence in the
fairness of the courts.

To now construe section 170.6 as permitting some government offices
to exercise that right while denying it to others would upset that legislative
balance and contradict the very constitutional principle the Petitioner and
amici invoke. It is deeply ironic that they rely on the separation-of-powers
doctrine to argue for a result that would require this Court to violate it. The
doctrine they cite forbids the judiciary from intruding upon the Legislature’s
prerogative to define the scope of statutory rights. Having enacted section
170.6 to apply equally to “any party,” the Legislature alone has authority to
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alter it. Judicial modification under the guise of constitutional interpretation
would invert the doctrine itself, allowing the judiciary, in the name of
protecting its independence, to encroach upon legislative power.

The separation of powers thus compels a consistent and evenhanded
application of section 170.6. County Counsel, like the Public Defender and
District Attorney, is a statutory county office within the executive structure,
representing a wide range of clients whose rights depend upon equal access
to a fair and impartial tribunal. The Court should reaffirm that section 170.6
applies uniformly to all litigants, reject Petitioner’s proposed exceptions, and
preserve both the Legislature’s prerogative and the judiciary’s impartiality.
Dated: October 29, 2025 Respectfully submitted,

OFFICE OF THE COUNTY COUNSEL

/s/ Claudine L. Sherron
Claudine L. Sherron
Deputy County Counsel
Attorney for
SAN JOAQUIN COUNTY PUBLIC
CONSERVATOR
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the age of eighteen (18) years, and not a party to the within action; that my
business address is 44 North San Joaquin Street, Suite 679, Stockton,
California, 95202. I am readily familiar with the office’s practice of
collecting and processing correspondence for mailing with the U.S. Postal
Service and, after collection, it is deposited with the U.S. Postal Service on
the same day in the ordinary course of business with postage fully prepaid.

On October 29, 2025, at the Office of the County Counsel, County of
San Joaquin, I enclosed a true copy of REPLY TO PETITIONER’S
SUPPLEMENTAL OPENING BRIEF in a separate envelope for each of
the person(s) named below, addressed as set forth immediately below the
respective name(s), as follows:
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STOCKTON, CA 95202

Each said envelope was sealed and placed for collection and mailing
on the aforesaid date following ordinary business practices.

I DECLARE UNDER PENALTY OF PERJURY that the foregoing is
true and correct. EXECUTED at Stockton, California, on October 29, 2025.

Shanﬁ(\nﬂ\’{/ﬁ:gl‘l@
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