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INTRODUCTION
Appellant Run Peter Chhuon was convicted of the

Sacramento residential murders of father and son, Nghiep Thich
Le and Hung Dieu Le, and the attempted murder of Quen Luu,
their wife and mother, and of the Pomona drive-by shooting
murder of Miguel Vargas Avina and attempted murder of Rodolfo
Huerto. Codefendant Samreth Sam Pan—Chhuon’s accomplice
and fellow member of the Tiny Rascals Gang (TRG)—was
convicted of the same offenses by a separate jury. (The
prosecution also presented evidence that Chhuon and Pan
committed the uncharged murder of Bunlort Bun on August 6,
1995, in a drive-by shooting.) At Chhuon’s penalty-phase trial,
the prosecution presented unchallenged evidence of seven other
murders he committed that same year—the torture-murders of a
mother and father in front of their young children in Seattle, and
five murders during an incident in San Bernardino, when
“Chhuon|[!] and fellow gang members killed the entire Nguyen
family except three-year-old Dennis. The child was wounded and
left alone overnight with the bodies of his parents and siblings.”?
In his Supplemental Opening Brief, Chhuon argues: (1) the
prosecutor violated California’s Racial Justice Act (RJA) by using

1 During trial and all previous appellate proceedings,
appellant’s surname was spelled, “Chhoun.” On August 28, 2024,
this Court granted the motion to correct the spelling to “Chhuon.”
Respondent has silently corrected the spelling in quotations from
prior opinions and pleadings.

2 People v. Chhoun (2021) 11 Cal.5th 1, 11 (affirming
convictions and death judgment arising out of the San
Bernardino incident).
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anti-Asian stereotypes, racially discriminatory language, and
engaging in Cambodian “genocide denialism” (Chhuon
Supplemental Opening Brief (“CSOB”) 34-107); (2) the Penal
Code section 186.22 gang enhancements as to the Avina murder
and the Huerta attempted murder are invalid under the
retroactive application of Assembly Bill No. 333 (AB 333), and
admission of gang-related evidence requires the reversal of
Chhuon’s underlying convictions, and (3) his death sentence
violates the federal and California constitutional proscriptions
against cruel and/or unusual punishment because he was 22
years old when he committed the three underlying murders.3
The RJA claim fails because none of the instances Chhuon
1dentifies as implicating an anti-Asian animus or bias supports a
reasonable inference that the prosecutor impugned or denigrated
Chhuon based on his race, ethnicity, or national origin. It is only
by reading the prosecutor’s statements out of context that
Chhuon can make it appear that he “trafficked in anti-Asian
stereotypes,” used racially discriminatory language, or minimized
the enormity of the Khmer Rouge’s genocide and Chhuon’s
childhood sufferings in Cambodia. The prosecutor consistently
argued that Chhuon deserved the death penalty because of his
personal choices to commit (or his ordering others to commit) the
murders in the Sacramento, Pomona, Seattle, and San
Bernardino incidents, along with his two attempted murders and

other acts of violence including rape. For similar reasons, the

3 Unless otherwise stated, all further statutory references
are to the Penal Code.

12



alleged RJA violations were harmless beyond a reasonable
doubt—no reasonable juror would have understood the
prosecutor’s statements as denigrating Chhuon based on race,
ethnicity, or national origin. Chhuon makes related RJA
allegations as to the judge who presided over his trial, all of
which are devoid of evidentiary support.

In contrast, Chhuon’s section 186.22 gang enhancements
must be stricken under the retroactive application of AB 333
because the newly revised statute eliminated the factor used at
trial to prove the “pattern of gang activity” element for both
enhancements—that the charged offenses supplied the required
predicate gang offenses. Because the retroactive elimination of
that evidentiary factor implicates Chhuon’s Sixth Amendment
jury trial right, and it cannot be shown beyond a reasonable
doubt that the jury’s findings would have been the same if the
jury had applied the new substantive elements, reversal of the
enhancements is required. However, there is no legal basis for
reversing the underlying substantive offenses. All the TRG
evidence Chhuon identifies as prejudicial would have been
admissible even if the gang enhancements had not been alleged.
Largely unchallenged evidence established that Chhuon and Pan
were senior TRG members who committed the Pomona crimes
with another TRG member because they believed the victims
were rival gang members. The prosecution also established that
Chhuon planned and committed all of the crimes in the

Sacramento incident with TRG members.

13



The final claim fails because this Court has repeatedly
rejected materially indistinguishable contentions as to the
supposed consensus against imposing the death penalty on
“emerging adults,” and Chhuon presents no reason for
reconsidering its reasons for doing so.

ARGUMENT

I. CHHUON’S RJA CLAIMS ARE MERITLESS; ANY POTENTIAL
VIOLATION WAS HARMLESS BEYOND A REASONABLE DOUBT

Relying on the trial record, Chhuon raises a welter of inter-
related allegations that the prosecutor’s statements during the
guilt and penalty phases of his trial violated section 745
subdivisions (a)(1) and (2).* (CSOB 34-107.) As shown below, the

record does not support Chhuon’s allegations of racial or ethnic
bias. Read in context, none of the prosecutor’s statements
implicated anti-Asian, “perpetual foreigner,” or “model minority”
stereotyping. Nor did the prosecutor’s statements mention or
reasonably implicate animal imagery or the “superpredator”
myth. Finally, neither the prosecutor nor the trial court denied
or deprecated the enormity of the Cambodian genocide
perpetrated by the Khmer Rouge. Nor was defense counsel’s
phrase, “child of the jungle,” deprecatory in any way; it was a
sympathy-engendering manner of portraying the culturally-
alienated and abandoned Chhuon upon his arrival in the United

States.

4 The RJA is codified at sections 745; 1473, subdivision (f);
and 1473.7, subdivision (a)(3).
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A. The Racial Justice Act
Effective January 1, 2021, the Legislature enacted the RJA

“to eliminate racial bias from California’s criminal justice system”
and “to ensure that race plays no role at all in seeking or
obtaining convictions or in sentencing.” (Stats. 2020, ch. 317, § 2,
subd. (1); see Young v. Superior Court (2022) 79 Cal.App.5th 138,
149-150.) The Legislature intended “to provide remedies that

will eliminate racially discriminatory practices in the criminal
justice system, in addition to intentional discrimination.” (Stats.
2020, ch. 317, § 2, subd. (j).) Pursuant to the RJA, “[t]he state
shall not seek or obtain a criminal conviction . . . on the basis of

race, ethnicity, or national origin.” (§ 745, subd. (a).) “The Act

sets forth four categories of conduct, any of which, if proved, is
enough to ‘establish’ a violation of section 745, subdivision (a).”
(Young, supra, 79 Cal.App.5th at p. 147.)

Chhuon relies on section 745, subdivisions (a)(1) and (2). A

violation of the former occurs if the judge or an attorney in the
case “exhibited bias or animus towards the defendant because of

the defendant’s race, ethnicity, or national origin.” (§ 745, subd.

(a)(1).) The latter provides that a violation occurs when “the
judge [or] an attorney in the case . . . used racially discriminatory
language about the defendant’s race, ethnicity or national origin,
or otherwise exhibited bias or animus towards the defendant
because of the defendant’s race, ethnicity or national origin,
whether or not purposeful.” (§ 745, subd. (a)(2); People v. Garcia
(2022) 85 Cal.App.5th 290, 296.) “Racially discriminatory

language” 1s “language that, to an objective observer, explicitly or

1mplicitly appeals to racial bias, including, but not limited to,
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racially charged or racially coded language, language that
compares the defendant to an animal, or language that references
the defendant’s physical appearance, culture, ethnicity, or

national origin.” (§ 745, subd. (h)(4).) The RJA, however,

provides a safe harbor “if the person speaking is relating
language used by another that is relevant to the case or if the

person speaking is giving a racially neutral and unbiased

physical description of the suspect.” (§ 745, subd. (a)(2).)
Originally, a defendant could seek relief for an RJA violation
prior to imposition of judgment by “motion in the trial court,” and
claimed violations raised post-judgment must be made “by
petition for habeas corpus under section 1473, subdivision (f), or
by motion to vacate an allegedly invalid conviction or sentence
under section 1473.7.” (§ 745, subds. (b), (¢); Young, supra, 79
Cal.App.5th at p. 148.) However, effective January 1, 2024, the

Legislature amended section 745 to permit a defendant to allege
a record-based violation of the RJA on direct appeal from a
conviction or sentence. The statute also now permits a
defendant, upon a showing of good cause, to move to stay the
appeal and request a remand to the superior court to file a
motion pursuant to the RJA. (Stats. 2023, ch. 464, § 1 (Assem.
Bill No. 1118); § 745, subd. (b); see People v. Lashon (2024) 98
Cal.App.5th 804, 817.)

It is the defendant’s burden to establish a violation of section
745, subdivision (a), by a preponderance of the evidence. (§ 745,
subd. (a).) The defendant does not need to prove intentional
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discrimination. (§ 745, subd. (¢)(2).) In cases where the judg-

ment was entered before January 1, 2021, if a violation is

established under section 745, subdivisions (a)(1) or (a)(2), the

defendant is entitled to relief “unless the [S]tate proves beyond a
reasonable doubt that the violation did not contribute to the

judgment.” (§ 745, subd. (k).)

Once a violation is proved, and the State cannot demonstrate

that it did not contribute to the judgment, section 745

subdivision (e), states that “the court shall impose a remedy

specific to the violation” from a list of remedies. For post-
judgment findings of violations of section 745, subdivisions (a)(1)
and (a)(2), the court shall find the conviction and sentence legally
invalid and vacate them. (§ 745, subds. (e)(2)(A). (e)(2)(B).) The

RJA presently applies to all cases in which judgment is not final,
to all capital cases and cases with certain immigration
consequences (commenced January 1, 2023), and to all cases in
which the defendant remains incarcerated (commenced January
1, 2024). (§ 745, subd. (3); Stats. 2022, ch. 739, § 2; Lashon
supra, 98 Cal.App.5th at pp. 811-812.)

B. Chhuon fails to demonstrate the prosecutor’s use
of anti-Asian stereotypes against him

Respondent challenges neither Chhuon’s allegations as to
the long history of anti-Asian prejudice in the United States
(CSOB 42-49) nor the unique ways in which that history has
affected Cambodian-Americans (CSOB 49-52). His RJA
allegations fail, however, because Chhuon fails to establish any
meaningful connection between those pathologies and the

particulars of his trial. That is, he fails to identify any instance
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in which the prosecutor appealed to anti-Asian or anti-
Cambodian stereotyping at his expense.

For instance, Chhuon relies on the recent California
Department of Justice Research Center publication, “Anti-Asian
Hate Crime Event During the COVID-19 Pandemic,” for its
recognition that ““Asians have been subjected to structural racism
and other forms of discrimination based on stereotypes where
Asians are portrayed as un-American,” and that “the rise in
racism during the COVID-19 pandemic “has its foundation in
anti-Asian stereotypes that hearken back to past state-sanctioned
discrimination linking Asian communities to disease and foreign
identity.” (CSOB 43-44.) But not only did Chhuon’s trial take
place a quarter century before the recent pandemic, it had
nothing to do with hate crimes against Asian-Americans or
anyone else. Nowhere in the trial record did the prosecutor
portray Chhuon as a “perpetual foreigner” or “un-American”
based on his race or ethnicity.

Chhuon argues the prosecutor invoked the “perpetual
foreigner” stereotype by “us[ing] anglicized nicknames to refer to
Mr. Chhuon and several Southeast Asian American witnesses
instead of their true names, persistently racializing them while
also flattening their identities.” (CSOB 53.) In fact, the
prosecutor referred to Chhuon’s actual TRG moniker, which falls
within the spirit, if not the precise letter, of the RJA’s safe harbor
for “relating language used by another that is relevant to the

case.” (§ 745, subd. (a)(2).) Indeed, Chhuon presents no

authority to support his assertion that references to “Chaka”
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specifically (or the TRG monikers generally) amounted to racially
discriminatory language within the meaning of section 745,
subdivision (h)(4).

But even assuming such a reference could, in some case,
prove the exhibition of “bias or animus . . . based on the
defendant’s race, ethnicity, or national origin,” or amount to
“racially discriminatory language” under section 745,
subdivisions (a)(1) or (2), Chhuon fails to demonstrate any
violation on this record. Chhuon’s argument might make sense if
the prosecutor had chosen or created the “westernized nicknames
in place of Cambodian and Vietnamese” names,” thereby playing
into the “established trope” that “traditional Asian names are too
foreign for American tongues.” (CSOB 54.) But the reality was
different. The name “Chaka” was Chhuon’s chosen or assigned
TRG moniker, the name by which his comrades knew him. The
prosecutor only referred to Chhuon by that name when
questioning his fellow TRG gang members. In contrast, during
guilt-phase opening statement (14RT 2184-2188, 2191-2200),
closing argument (19RT 3167-3168, 3170-3173, 3175, 3178, 3181-
3186, 3191, 3193, 3197, 3200, 3202, 3208-3210, 3213, 3215-3216,
3219), and rebuttal (19RT 3246-2359), as well as penalty-phase
summation (27RT 4602, 4607, 4610-4611, 4613-4616), the
prosecutor referred to him as “Mr. Chhuon” or “Run Peter

Chhuon”—never by his gang moniker.5

5 It follows that Chhuon’s graph and statistical analyses
comparing the prosecutor’s use of “Chaka” instead of “Mr.
Chhuon” (CSOB 56-57) have no tendency in reason to support his
RJA claim.
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When examining witnesses who belonged to the TRG gang,
the prosecutor first established that the witness knew Chhuon as
“Chaka,” and then used the latter name to refer to him. For
instance, David Vang was the first TRG prosecution witness. He
knew Pan as “Rusty” and Chhuon as “Chaka”; he knew another
TRG member as “Puppet.” (15RT 2322-2326.) In contrast, when
questioning non-TRG witnesses—persons who did not know
Chhuon as “Chaka”—the prosecutor referred to him as “Mr.
Chhuon” or “Run.” (E.g., 15RT 2364 [Vincent Le]; 24RT 4112-
4119 [Chhun Chhuon].)

Chhuon therefore fails to demonstrate any record basis for
the two predicates of his argument. His recourse to articles
concerning the practice of teachers renaming Asian-American
students has no reasonable application to persons, Asian-
Americans or otherwise, who choose or are assigned a moniker as
part of initiation into his or her own gang. (See CSOB 54-55.) He
therefore makes no logical connection between the prosecutor’s
use of gang monikers and the “perpetual foreigner” stereotype as
applied to Asian-Americans (or any other group). Any basis for
asserting that the prosecutor implicitly “trafficked” in anti-Asian
stereotypes by using gang monikers further evaporates in light of
his consistent practice of using “Chaka” only when questioning
TRG witnesses. The prosecutor consistently used “Mr. Chhuon”
in all other instances, including when questioning non-TRG
witnesses and speaking to the jury.

Chhuon’s reliance on the prosecutor’s repeated reference to

witness Nhung Tran by her gang moniker, “Karol,” during her
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penalty-phase direct examination adds nothing to his argument.
(CSOB 57.) She was a TRG member who was serving a prison
term for her murder conviction for her participation in the San
Bernardino murders with Chhuon and Pan; she knew them and
the other accomplices by their TRG monikers. (26RT 4399-4403.)
Again, Chhuon fails to show how the prosecutor’s reference to a
witness’s actual gang moniker implicated his rights under the
RJA.

Similarly unsupported is the assertion that the prosecutor
engaged in “performative stumbling over the pronunciation of
Mr. Chhinkhathork’s name,” while capably pronouncing the
names of “witnesses of Asian descent not linked with the Tiny
Rascals.” Of course, Chhuon can only speculate, first, as to the
prosecutor’s pronunciation of the other names and, second, that
the prosecutor was playacting to “dehumanize” TRG members.
(CSOB 57-58; see 13RT 2064; 14RT 2186.) As previously
explained, there was an obvious non-biased and neutral
explanation for the prosecutor’s approach—referring to gang
monikers when the witnesses knew the relevant person by those
names.

The assertion that the trial court somehow betrayed latent
anti-Asian bias by asking Chhinkhathork at the preliminary
hearing whether the double-H in his surname called for a special
pronunciation (CSOB 58) lacks any support. That letter
combination is rare for English speakers. The record supports

only one plausible interpretation—that the court wanted to make
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sure it pronounced the name correctly, and there is no hint of
offense taken by the witness. (2CT 425-426.)

Chhuon’s unsupported insinuations of bias continue with his
criticism of the court for insisting that defense counsel refer to
Chhuon as “Mr. Chhuon,” rather than by his first name, when
questioning penalty-phase witness Champa Onkhamdy. (CSOB
58; see 22RT 3793.) In context, the court was ensuring a tone of
respect and courtroom formality since the witness was not gang-
related. Chhuon, however, imputes a lack of evenhandedness
and complicity with the prosecutor’s supposedly dehumanizing
tactic, based on the court’s reference to Chhuon as “Chaka” days
before, after guilt-phase witness C.J. Evans made an in-court
1dentification of Chhuon. (CSOB 58; see 16RT 2626.) Evans was
a TRG member who knew Chhuon as “Chaka” and had referred
to him as such in making the identification. (16RT 2629-2631.)
In sum, the fact that participants in the trial referred to TRG
witnesses by their monikers supports no reasonable inference of
bias, much less an RJA violation.

Chhuon also asserts the prosecutor “improperly emphasized
the Chhuon family’s immigration status during the penalty
phase.” Those instances occurred during the cross-examining of
Chhuon’s older brother, when the prosecutor elicited testimony
that a private charity paid for the family’s transportation to the
United States where the children attended public schools. Doing
so, Chhuon contends, “played on a derogatory trope used against
Southeast Asian immigrant” as underserving welfare recipients.

(CSOB 59, citing 24RT 4112-4113.) The record, however, does
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not show that the prosecutor was attempting to characterize
Chhuon or his family in that way. His statements clearly made a
different point—that Chhuon’s brother suffered the same
extreme deprivations and language barriers, but chose to live a
moral and productive life, raising a family and inculcating solid
values of hard work and responsibility. (24RT 4113 [“So despite
having what obviously was a very, very difficult childhood and a
difficult life, you know the difference between right and wrong?”],
4115 [“So despite what you went through in Cambodia, you and
your wife have been able to put a life together for yourselves here
in America?”’].)

Finally, Chhuon argues the prosecutor used repeated
references to “Buddhism through a simplified, orientalist lens, to
make a crude point that Buddhists uniquely value human life,”
and that “Cambodians were uniquely gentle and reverent of all
life,” in order to show that Chhuon “breached a core ten[e]t of his
Cambodian identity.” (CSOB 61-62.) Once again, the record
provides no support for that claim.

In the penalty phase cross-examination of Chhuon’s father,
Mraith Chhuon, the prosecutor began his questioning by
establishing that the father managed to “keep [his] family
together,” despite the sufferings in Cambodia and as refugees,
and that his children (other than Chhuon) led law-abiding,
productive lives. (24RT 4132-4134.) Mraith Chhuon testified
that he “worked hard” his whole life and had “done the best [he]
can to provide for [his] family,” and “taught [his] children the
difference between right and wrong.” (24RT 4134.) It was at that
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point that the prosecutor asked about the father’s Buddhism and
its adherents’ “absolute reverence for human life.” (24RT 4134-
4135.) Upon Mraith Chhuon’s agreement with that
characterization, the prosecutor elicited testimony that the father
did his “best” to inculcate that reverence in his children—he
encouraged his children “walk on the right path.” (24RT 4135.)
Absent from the record is any attempt to paint a general
picture of Cambodian Buddhism. Rather, the prosecutor invoked
Buddhism to argue that Chhuon had been raised by a father who
sought to raise moral, hardworking children according to his
beliefs and values. His point was obvious and had nothing to do
with showing that Chhuon betrayed his Cambodian identity. The
prosecutor consistently argued that the enormity of Chhuon’s
childhood sufferings and deprivations did not account for, much
less justify, his crimes.® His comparison was neither to the
stereotype of “model” Asian immigrants nor to Cambodian
Buddhists generally, but rather to Chhuon’s own family:
“[Mraith Chhuon] indicated that Buddhists have an absolute
reverence for human life, and he indicated he did his best to
teach his children that absolute reverence for human life.” (27RT

4640.)

6 Consistently, in his penalty-phase summation, the
prosecutor referred to the surviving child-victims of Chhuon’s
Seattle and San Bernardino murders, Joe Hagan and Dennis
Nguyen, and argued that the horrific traumas they suffered
would not justify any future murders they might commit. (27RT
4617-4618.)
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The prosecutor’s reference to Buddhism’s “reverence for all
life” during penalty-phase summation when quoting the
testimony of defense witness Charleson Kanly was no different.
(27RT 4635.) Kanly was a Cambodian refugee who explained the
horrors he endured under the Khmer Rouge. He met the Chhuon
family in 1984, when he worked with Catholic Social Services,
and testified to the difficulties Cambodian refugees faced in the
Alabama schools because of the language barrier and lack of safe
housing. (26RT 4438-4443.)

Read in context, the prosecutor did not use Kanly’s
testimony to stereotype Buddhism. His reference to Buddhist
morality was part and parcel of his overarching point that
Chhuon’s sufferings in Cambodia and as a refugee neither
explained nor mitigated the enormity of his murders:

[Kanly] testified to the brutal conditions under the

Khmer Rouge and at the refugee camp in Thailand, but

of all the Cambodians that he’s known, of all the

thousands and thousands that he has helped, he knows

of no one, none of them other than this man in this

court that ever committed murder, because it’s just

totally against the Cambodian people. [§] They want

you to believe otherwise. They want you to believe

these terrible things made him do this. It’s simply not

the case.

(27RT 4635.)
Chhuon’s misplaced reliance on Bains v. Cambra (9th Cir.

2000) 204 F.3d 964 (CSOB 62) is helpful in identifying when a
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prosecutor’s references to a defendant’s religion would amount to
prejudicial misconduct. There, “the prosecutor relied upon
clearly and concededly objectionable arguments for the stated
purpose of showing that all Sikh persons (and thus Bains by
extension) are irresistibly predisposed to violence when a family
member has been dishonored . . . and also are completely unable
to assimilate to and to abide by the laws of the United States.”
Id. at 975 (italics in original). Unlike references bearing on the
defendant’s motive and intent, the prosecutor’s “arguments were
actually more a statement about the stereotypical ‘nature’ of a
particular group rather than an explanation of the beliefs
followed (to different degrees and in different ways) by some
members of that group.” Ibid. Here, in stark contrast, the
prosecutor referred to the particular beliefs endorsed by Chhuon’s
father and Kanly because they were part of Chhuon’s upbringing,

which was directly relevant to the penalty-phase mitigation case.

C. Chhuon fails to demonstrate stereotypical
treatment of Southeast Asian-American witnesses

Chhuon contends that by characterizing the Southeast
Asian-American female penalty-phase witnesses as “very soft-
spoken” and asking them to speak up when testifying, the
prosecutor implicitly invoked the stereotype of Asian females as
“docile and compliant,” which was a “gendered iteration[] of the
model minority myth.” (CSOB 63-64.) Doing so, he asserts, was
improper because it implicitly portrayed Chhuon as failing to fit
that stereotype. (CSOB 64-65.) The first part of the argument
lacks record support; the second is irrelevant for purposes of the

RJA.
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Section 745, subdivisions (a)(1) and (2) identify violations
based on “bias or animus towards the defendant because of the
defendant’s race, ethnicity, or national origin” and “racially
discriminatory language about the defendant’s race, ethnicity or
national origin, or otherwise exhibited bias or animus towards
the defendant because of the defendant’s race, ethnicity or

national origin, whether or not purposeful.” (§ 745, subd. (a)(2),

italics added.) The prosecutor’s alleged misconduct towards
penalty-phase witnesses, even if true, is not proscribed by the
RJA.

In any event, there is no reason to suspect the prosecutor
engaged in such conduct. Chhuon acknowledges that asking a
witness to speak louder is non-discriminatory, but claims that the
prosecutor’s actions disclosed bias because he “categorically used
the ‘soft-spoken’ and ‘self-conscious’ language when instructing
female witnesses of Southeast Asian descent to speak louder.”
(CSOB 64.) He is mistaken. At the start of C.J. Evans’s direct
examination, the prosecutor said, “I know you are soft-spoken.
You are going to have to keep your voice up for us today, okay.”
(16RT 2628.) Evans was neither female nor Asian-American;” he
was a TRG member and accomplice of Chhuon and Pan, who
entered a plea agreement and testified against them. (16RT
2626-2627, 2631-2633.)

Moreover, there is no need to resort to such speculation to

account for the witnesses’ reticence. All would have feared

7 Witness Sar described Evans as “Black and mixed with
something.” (15RT 2516.)
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testifying against him. Kunthea Sar testified that she was afraid
of Chhuon, who told her that “snitchers get stiches.” (23RT 3875-
3876.) Diep Tran had an additional reason—she testified that
Chhuon raped her at knife-point when she was 14 years old.

(23RT 3845-3848.)

D. Chhuon fails to demonstrate that the prosecutor
invoked the “model minority” myth to disparage
him

In a similar vein to the previous argument, Chhuon contends
the prosecutor appealed to the “model minority” stereotype, along
with the good/bad immigrant stereotype, by comparing him to his
successful, law-abiding siblings and the responsible, hardworking
Latino victims of the Pomona shootings. This, he asserts,
amounted to “racial triangulation,” whereby Chhuon was
excluded from “idealized Asian American identity and
stereotypically ‘traditional’ Cambodian identity.” (CSOB 65-71.)
In fact, the record contains no references to Asian-Americans as
“model” minorities or as “good” immigrants. The prosecutor did
not argue that Chhuon deviated from any positive or idealized
stereotypes. Rather, he insisted that Chhuon chose his own path
of criminality and violence, despite his family’s counter-example.
That is, contrary to Chhuon’s insistence, the record provides no
support for the allegation that the prosecutor disparaged him for
deviating from an unmentioned, idealized version of Asian-
American success. The prosecutor’s obvious, unambiguous point
was race-neutral—that Chhuon’s childhood and background did

not explain or mitigate his criminality.
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As a supposed example of stereotyping, Chhuon focuses on
the prosecutor’s statements concerning murder victim Miguel
Avina. One of the prosecution’s penalty-phase witnesses, Efrain
Ornelas, Avina’s cousin, testified that Avina was his family’s first
high school graduate, and had won a scholarship to attend
California State Polytechnic University in Pomona. At the time
of his murder, Avina had two jobs and sent money home to his
family. His mother and the whole family were devastated by the
murder. (22RT 3815-3818.) The testimony was prototypical
victim-impact evidence, admissible under longstanding California
law. (E.g., People v. Chhoun (2021) 11 Cal.5th 1, 53 [“The jury
was entitled to consider as a circumstance of defendant’s capital
crimes the harm caused to the victims’ families.”].)

The prosecutor argued that the Avina murder “was in some
ways even worse than [those in] Sacramento” because the latter
had robbery as a motive, while the Pomona shootings were
arbitrary in the sense that they were motivated by the false
assumption that the victims were gang members merely because
they were “Hispanics in a Hispanic neighborhood.” (27RT 4625-
4626.) Chhuon alleges that the prosecutor invoked the good/bad
Immigrant stereotype when he argued that Chhuon and Pan “did
not know anything about Mr. Avina and Mr. Huerta, ‘what
they’ve gone through to come to this country sending money back
home so they can help their parents.” (CSOB 67-68, quoting
27RT 4626.)

Read in context, however, the prosecutor was not implicitly

disparaging Chhuon by contrasting him with a “good immigrant”
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who worked hard and sent money back to his parents. He was
commenting on Chhuon’s mentality—targeting a person for death
because he appeared to be a rival gang member. His actual
contrast was obvious: “You [the jury] now know something about
Mr. Avina because you heard from his cousin,” while Chhuon and
Pan “didn’t even take the time to find out,” because they assumed
he was a gang member, and “decide[d] to hunt him down and kill
them like dogs in the middle of the street.” (27RT 4626.) To be
sure, such conduct would disqualify Chhuon from “good
immigrant” status, but that concern was extraneous to the
prosecutor’s argument.

Chhuon also repurposes his mistaken contention, addressed
in Argument I.B. ante, that the prosecutor improperly
emphasized the Chhuon family’s immigration status during the
penalty phase to invoke “a derogatory trope used against
Southeast Asian immigrants” as undeserving welfare recipients.
(CSOB 59.) Now he asserts the prosecutor referred to the “great
opportunity” available to the Chhuon family by virtue of gaining
United States citizenship in order to disparage Chhuon as a “bad
immigrant” in contrast to the rest of his family who embodied the
“good immigrant” stereotype. (CSOB 68-70.)

The prosecutor never mentioned either “bad immigrant” or
“good immigrant,” or an equivalent, and never intimated that
Chhuon’s race, ethnicity, or national origin played a role in
assessing the proper punishment. The prosecutor acknowledged
the very real barriers the entire Chhuon family faced in trying to

assimilate, but stated that immigration also provided
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“opportunities” and a “chance.” (27RT 4460-4461.) His point was
unambiguous and neutral—“as bad as his childhood was, it does
not in any way mitigate or allow for mercy or sympathy” when
compared to “the substantial factors in aggravation.” (27RT
4661.)

(115

Chhuon’s reliance on the prosecutor’s statement that “it was
very rare for those people as they grew up to become lawbreakers
in this country” (CSOB 69, quoting 26RT 4574) is entirely
misplaced. Contrary to Chhuon’s insinuation, the prosecutor’s
phrase, “those people,” was not deprecatory and did not refer to
Cambodians in general. The statement occurred as part of the
prosecutor’s cross-examination of penalty-phase defense witness,
psychiatrist William Sack, who had conducted numerous studies
and published articles on youths who were refugees from the
Khmer Rouge regime in Cambodia. His research showed that the
percentage with post-traumatic stress disorder began at 50
percent, but decreased over the years. After 12 years, most of the
subjects functioned well. (26RT 4535-4537.) However, he treated
several who suffered from the same “reactive detachment
disorder” as Chhuon, and he was aware of one who committed a
murder. (26RT 4563.)

Once again, Chhuon’s assertion collapses when the
statement is considered in context. In cross-examination—not
argument—the prosecutor asked Dr. Sack if he agreed “that
among the refugees from Cambodian [sic] that went through the
regime that we talked about earlier, that it was very rare for

those people as they grew up to become lawbreakers in this
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country?” (26RT 4574, italics added.) In response, the expert
cautioned that he could not “speak for all Cambodians in the
United States,” but based on his own studies, he “didn’t find any
major tendencies to this kind of crime.” (26RT 4574.) As clearly
phrased by the prosecutor and carefully qualified by Dr. Sack, the
exchange concerned child refugees from the Khmer Rouge. It
therefore provides no support for the claim that the prosecutor
was depicting Southeast Asians as a group as especially law-
abiding or otherwise invoking the “model minority” stereotype.

Chhuon’s reliance on the admission of People’s Exhibit No.
23, a photograph of Chhuon, is entirely misplaced. (See CSOB
66-67.) In a hearing outside the jury’s presence, the defense
objected to the photograph based on a detective’s testimony that
it “show[ed] the defendant [Chhuon] as having a substantially
darker complexion than he, in fact, has,” which was potentially
prejudicial because defense witnesses to the Pomona shooting
had described the assailants as being Black.” (17RT 2860-2861.)
The prosecutor acknowledged that “because of the coloring in the
photograph Mr. Chhuon does look somewhat darker, but no one
ever testified that it didn’t accurately show how he looked on” the
day of the shooting. (17RT 2862.) The court overruled the
objection, finding the photograph had “some evidentiary value”
because it was taken on the relevant date, but ordered that the
prosecutor not “argue that the photograph showed his color of
skin.” (17RT 2862-2863.)

According to Chhuon, admission of the photograph “primed

the jury to perceive Mr. Chhuon as proximate to Blackness and
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thus to accept the negative, Black-coded stereotypes promulgated
by the prosecutor, such as the ‘superpredator’ trope discussed,
post.”8 (CSOB 67.) However, nowhere in the record did the
prosecutor use the photograph to characterize Chhuon as “Black”
or “proximate” thereto.

Moreover, the RJA provides a safe harbor for testimony
concerning physical descriptions: “This paragraph does not apply
... 1f the person speaking is giving a racially neutral and
unbiased physical description of the suspect.” (§ 745, subd.
(a)(2).) The jury could see Chhuon in court and compare his
complexion to that in the photograph, and the eyewitnesses were
examined in detail about their perceptions of Chhuon’s skin
coloring, which was highly relevant for the race-neutral purpose
of assessing his identity. Regarding the Pomona shooting,
Detective Dossey testified that when he interviewed Huerta, the
witness thought the persons in the shooters’ car were “Black
males.” (18RT 2957-2959.) Bon Roeun did not see the shooter’s
face, but the arm was the same color as Roeun’s, who is
Cambodian. (15RT 2461.) He did not say the shooter’s arm was
that of “a Black person,” but that “the arm was black.” (15RT
2465.) Psychologist Robert Shomer, the defense expert in
eyewitness identification, testified that racial descriptions are
relatively vague in most cases. (18RT 3058.) All of this

testimony fell within the RJA’s safe harbor for “racially neutral

8 As explained in Arguments I.E and F, post, Chhuon fails
to identify any credible instance of “Black-coded stereotypes” or
reference to the “superpredator” trope by the prosecutor.
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and unbiased physical description of the suspect.” (§ 745, subd.
(a)(2).)

In sum, Chhuon fails to support his claim that the
prosecutor engaged in “racial triangulation” in violation of the

RJA.

E. Neither the prosecutor’s description of Chhuon as
a “predator” nor defense counsel’s “jungle”
reference appealed to racial bias

The RJA proscribes racially discriminatory language,
meaning language that objectively appeals (explicitly or
1mplicitly) to racial bias, including “racially charged or coded
language, language that compares the defendant to an animal, or
language that references the defendant’s physical appearance,
culture, ethnicity, or national origin.” (§ 745, subd. (h)(4), italics
added.) Additionally, “[e]vidence that particular words or images
are used exclusively or disproportionately in cases where the
defendant is of a specific race, ethnicity, or national origin is
relevant to determining whether language is discriminatory.”
(Ibid.)

Chhuon argues the prosecutor’s single, unadorned reference
to him as a “predator” during penalty-phase summation
amounted to racially coded language that compared him to an
animal in violation of the RJA. He also asserts that his own trial
counsel’s reference to him as a “child of the jungle” during
penalty-phase summation “impermissibly invoked historic
stereotypes of Cambodians as animalistic, savage, and primitive.”
(CSOB 75-76.) Those contentions fail because the prosecutor was

unambiguously referring to Chhuon as a human predator who
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treated his victims as animals, and defense counsel was arguing
for sympathy based on the brutal treatment he suffered under
the Khmer Rouge. In context, neither attorney appealed to racial
bias, intentionally or unintentionally.

The prosecutor’s statement was made in the course of
describing the Sacramento incident, in which Chhuon “was
targeting someone to rob. Who? An Asian family” that would be
less likely to report the crime due to “a cultural barrier,” “distrust
of the police,” or “a language problem.” At that point, he stated:
“Mr. Chhuon and his fellow TRG’s were predators, pure and
simple. This has nothing to do with his childhood. It has nothing
to do with any learning disability, has nothing to do with any
frontal lobe damage.” Rather, it reflected Chhuon’s “antisocial
personality,” his refusal “to conform to the rules of society.”
(27RT 4653.)

Chhuon cites secondary authorities for the proposition that
“predator” and “prey” (and “jungle”) can evoke animalistic
stereotypes (CSOB 77); however, he presents no authority that
those terms are “used disproportionately in cases where the
defendant 1s of a specific race, ethnicity, or national origin”

(§ 745, subd. (a)(2).) In fact, “predator” is commonly used to
describe specific types of human behaviors without any racial
component. On the one hand, it is defined as “an organism that
primarily obtains food by the killing and consuming of other
organisms . . . especially: an animal that preys on other animals”;
on the other, as “one who injures or exploits others for personal

gain or profit.” (Merriam-Webster.com Dictionary, Merriam-
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Webster, https:// www.merriam-webster.com/dictionary/predator.

Accessed 12 Sep. 2024.) In keeping with the second definition,

California law defines persons who exhibit certain extreme
sexual misconduct as “Sexually Violent Predators.” (See Welf. &
Inst. Code, § 6600 et seq. (Sexually Violent Predator Act)).

Here, any reasonable juror would have understood that the
prosecutor was using the term in the latter context, without any
reference to animals. The prosecutor made no reference to
animal imagery. Race was not a theme in the proceeding; it only
came up when witnesses described the perpetrators or victims.
The prosecutor’s “predator” reference applied accurately and
without any racial/ethnic application based on the nature,
numerosity, and enormity of his violent crimes. Avina, Huerta,
and Born were all hunted down; the Le family was targeted for
their money and property as unarmed victims. Like in the
analogous example of references to a “monster,” the prosecutor’s

word choice was proper. (See People v. Jackson (2016) 1 Cal.5th

269, 350 [prosecutor properly referred to “equally monstrous™
attacks on elderly women, given the facts of the case]; People v.
Chatman (2006) 38 Cal.4th 344, 407 [“if the crime was committed

as the prosecutor urged, it was not misconduct for him to label it
as monstrous”].)

Nor is Chhuon correct in asserting other references in the
prosecutor’s summation portrayed him as “something subhuman”
that merely “follow[ed] natural impulses.” (CSOB 75.) As shown
above, the prosecutor’s consistent theme was that Chhuon

reasoned, reflected, and chose anti-social acts. Contrary to

36


https://www.merriam-webster.com/dictionary/predator.%20Accessed%2012%20Sep.%202024
https://www.merriam-webster.com/dictionary/predator.%20Accessed%2012%20Sep.%202024
https://www.westlaw.com/Document/I8a7c9c20587c11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_350
https://www.westlaw.com/Document/I8a7c9c20587c11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_350
https://www.westlaw.com/Document/Ic2821d11de8311daa222cd6b838f54f9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_407
https://www.westlaw.com/Document/Ic2821d11de8311daa222cd6b838f54f9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_407

Chhuon’s assertion, when the prosecutor referred to Chhuon’s

)

“lifestyle” (CSOB 75), he was not describing it as animalistic or
Instinctual, but as a conscious choice to live according to his
gang’s values, which he financed by “stealing along the way”
(27RT 4656). Similarly, when the prosecutor argued that
Chhuon and Pan “decide[d] to hunt [Avina and Huerta] down and
kill them like dogs in the middle of the street” (27RT 4626), he
was obviously not describing Chhuon as an animal, but rather as
a human who lacked concern for the humanity of his victims.

Nor would defense counsel’s penalty-phase opening
statement have evoked “historic stereotypes of Cambodians as
animalistic, savage, and primitive” in any rational juror. (See
CSOB 76.) Counsel detailed how she would present sympathetic
evidence of his childhood. He was born “in the peaceful nation of
Cambodia,” where he lived in a farming village and “spent his
day hunting for frogs and playing in the rice fields.” All of that
changed, however, when he was three years old and the Khmer
Rouge “took over.” (22RT 3620-3621.) She explained further that
the defense would present evidence of the horrors visited on
Chhuon from that time, including how the Khmer Rouge
outlawed parents from caring for their children and how they
prevented his own mother from holding, nurturing, and
comforting him. (22RT 3623-3624.) As refugees to the United
States, they were relocated to Mobile, Alabama “into another war
zone, one of the worst neighborhoods that America had to offer.”

Not only did Chhuon “look[] different,” but “[h]e didn’t fit in with
his neighbors. He didn’t speak English. He had never been to
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school before.” (22RT 3625.) Worse, his school lacked any
English-as-second-language classes and any “cultur[][ally]
sensitive programs.” (22RT 3626.)

It was in that context that counsel stated, “Run would just
sit in class, the evidence will show, and he wouldn’t be disruptive
but he really had trouble participating. Here he was a child from
the jungle and placed into an elementary school that had no
means to assimilate these children into our American society.”
(22RT 3626.) Her “jungle” reference thus had nothing to do with
evoking an image of Chhuon as animalistic or savage, much less
as harkening to a stereotype of Southeast Asians “as ‘Jungle
Asians” or to disparage Chhuon by associating him with animals
like apes. (CSOB 76.) Rather, defense counsel’s statement
unambiguously attempted to humanize and garner sympathy for
the culturally-alienated and abandoned Chhuon.

There is no evidentiary support for the claim that the
prosecutor’s or defense counsel’s statements appealed to racial

bias within the meaning of the RJA.

F. The prosecutor’s use of Chhuon’s gang moniker in
questioning TRG witnesses was race-neutral; the
prosecutor never mentioned or reasonably
implicated the “superpredator myth”

Chhuon recurs to his prior unsupported assertion that the
prosecutor dehumanized him by using his gang moniker instead
of his legal name. As shown in Argument 1.B., ante, the
prosecutor consistently used the moniker, “Chaka,” when
examining TRG witnesses, having established that those
witnesses knew Chhuon by that name. In contrast, when

questioning non-TRG witnesses, the prosecutor used “Mr.
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Chhuon” or “Run.” Additionally, as shown above, Chhuon’s
assertion that the prosecutor used the gang moniker to
dehumanize Chhuon in front of the jury is contradicted by the
fact that the prosecutor referred to him respectfully as “Mr.
Chhuon” or “Run Peter Chhuon” whenever addressing the jury—
during guilt-phase opening statement, closing argument, and
rebuttal, as well as penalty-phase summation.

Chhuon also repeats his unsupported argument that the
trial court was “infected” by the prosecutor’s references to
Chhuon’s gang moniker because it referred to Chhuon as “Chaka”
after guilt-phase witness C.J. Evans identified Chhuon in court.
(CSOB 82; see id. at p. 58; 16RT 2626.) There was nothing
remotely insidious. The prosecution had already established that
Evans was a TRG member who knew Chhuon as “Chaka,” and
had referred to him as such in making the in-court identification.
(16RT 2629-2631.)

The record contains no support for Chhuon’s contention that
the prosecutor presented a “highly racialized gang theory.”
(CSOB 79.) As shown above, the prosecutor’s single “predator”
reference was race-neutral. Nevertheless, he argues that the

(113

prosecutor somehow invoked the “now-debunked superpredator
myth” (CSOB 83) by referring to TRG involvement in the crimes,
even though that term was never mentioned. Although the
connection is unclear, Chhuon asserts that the myth emerged
along with legal definitions of gang membership in the decade
preceding Chhuon’s trial. (CSOB 83.) No legal authority exists

for that dubious assertion. When courts have criticized reliance
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on the superpredator myth, it was clear that the sentencing court
or Legislature had actually relied on it. Here, other than
speculation, nothing indicates the myth played a role in his trial.

In State v. Belcher (2022) 342 Conn. 1 [268 A.3d 616], the
Connecticut Supreme Court explained:

In the mid-1990s, Professor Dilulio of Princeton

University coined the term “superpredator.”

[Citations.] Dilulio, whose work the sentencing court

referenced specifically, warned that “the demographic

bulge of the next [ten] years will unleash an army of

young male predatory street criminals who will make

even the leaders of the Bloods and Crips . . . look tame

by comparison.” . ... []] These dire predictions

centered disproportionately on the demonization of

Black male teens.
(Id. at pp. 623-624.) However, “[e]xtensive research data and
empirical analysis quickly demonstrated that the superpredator
theory was baseless. In fact, . .. even at the time that [Dilulio]
coined the term in the mid-1990s, juvenile offense rates already
had dropped significantly from their peak across demographic
groups.” (Id. at p. 624; see also State v. Gregg (2020) 196 Wash.
2d 473, 487 [474 P.3d 539, 545] (dis. opn. of Gonzalez, J.) [“The
theory that our nation was beset by Juvenile superpredators’ was
at best wrong and at worst deeply racist. [Citation.] To his
credit, Professor Dilulio, the scholar who had originally
popularized the term, has disavowed the theory before the United
States Supreme Court.”].)
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The Connecticut Supreme Court held that the superpredator
myth was relevant and prejudicial in Belcher because “the
defendant established that the sentencing court substantially
relied on materially false information in imposing his sentence,
specifically, on the court’s view that the defendant was a ‘charter
member’ of a mythical group of teenage ‘superpredators.”
(Belcher, supra, 268 A.3d at p. 622.) Chhuon, in contrast, fails to
1dentify any prosecutorial reference to “an army of young male
predatory street criminals,” much less to the myth itself.

The prosecutor’s single reference to “predator” mentioned
neither race nor ethnicity nor youth. Nor did the prosecutor refer
to TRG as a racial/ethnic gang. Absent anything in the record
bearing on superpredators, Chhuon resorts to the prosecutor’s
supposedly “militarized language” when he referred to Long
Beach as one of TRG’s “strong holds,” coupled with his references
to the “youthfulness” of various TRG members. The idea seems
to be that by repeating the gang’s own locution, “strong Beach,”
the prosecutor evoked the “superpredator myth” because he
sometimes referred to minor-aged TRG members as being young
or as “youngsters” when questioning other witnesses in a
different context. (See CSOB 85-86.) Such an attenuated chain
of reasoning, even if credible, would not conjure up the image of
“an army of young male predatory street criminals,” such as
explicated by Professor Dilulio, in the mind of a reasonable juror.

Indeed, since the record lacks any mention of the word
“superpredator,” Chhuon fashions his own argument in which the

fictionalized prosecutor says it twice: “A superpredator is a
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superpredator for life, ‘you are never going to change that.
(CSOB 86.) In his penalty-phase summation, however, the actual
prosecutor argued that the Bun, Avina, and Huerta shootings
were gang motivated because Chhuon believed the victims were
members of rival gangs, and “[h]e’s down for TRG. That is his
life. [Y] And you are never going to change that. That is Mr.
Chhuon. We all are what we are. And that is what he 1s.” (27RT
4655, italics added.) Contrary to Chhuon’s fictionalized
invocation of the “superpredator myth,” the prosecutor made the
fully-supported argument that Chhuon’s overriding loyalty was to
his own gang, TRG.

G. The record contains nothing indicative of
“genocide denialism”

As detailed in the Respondent’s Brief, Chhuon’s penalty-
phase mitigation case included unchallenged evidence of the
atrocities committed by the Khmer Rouge during Chhuon’s early
childhood, along with the terrible deprivations he personally
suffered as a result. (RB 30-32.) Despite Chhuon’s allegations,
the Supplemental Opening Brief identifies no instance in which
the prosecutor denied or even questioned the historicity of the
Cambodian genocide. His assertion that the trial court was
complicit in promoting such a falsehood 1s unsupported and
untenable. (See CSOB 88-96.) The prosecutor never questioned
the truth of the defense evidence concerning atrocities in
Cambodia, but argued that Chhuon’s sufferings neither explained
nor mitigated his murders.

Chhuon premises his faulty genocide-denial narrative on a

hearing concerning the admission of a defense penalty-phase
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exhibit—a 15-minute video compilation excerpted from two or
three documentary films concerning the atrocities in Cambodia
that the defense sought to play for the jury at the start of his
case. (CSOB 91-96; see 24RT 3997-3999.) Outside the jury’s
presence, the prosecutor objected to the video on various grounds,
primarily that the defense’s last-minute disclosure prevented him
from determining whether its representations were properly
authenticated. For instance, he was unable to verify from
anticipated witness testimony (based on the penalty-phase
presentation in the prior trial in San Bernardino) that the scenes
of skulls, bombing raids, military tanks, and commentary about
“children [having been] dragged from their hospital beds” were
filmed in Cambodia during the time Chhuon lived there. The
prosecutor argued that unless those scenes portrayed events that
Chhuon experienced, they had no relevance. (24RT 3999-4004.)
During that hearing, the court expressed its concern that the
audio portion in one video contained “an indictment of former
President Nixon and Henry Kissinger by the documentary
maker” as to the events in Cambodia that the court “thought . . .
was highly politicized.” (24RT 4001-4002.) However, the court
understood that the purpose of the video was “to show that
conditions in Cambodia were terrible, that you had famine, . ..
depression and . . . people dying,” including “vivid photographs of
children with flies on their faces, their stomachs protruded, their
bones showing; clearly, in some extreme conditions....” Far
from challenging the historicity of the representations, the court

stated, “I accept the visual images.” (24RT 4004, italics added.)
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The court repeated its “concern|[] about the political nature
of the attacks on Nixon and Kissinger.” (24RT 4004.) The
documentary maker expressed “how Cambodia was such a docile
and nice place to live, [and a] thriving peaceful community,”
while the “U.S. government’s position was that the [Cambodian]
government was allowing” the North Vietnamese opposition
forces “to attack American citizens.” (24RT 4005-4005.) In other
words, the narration appeared one-sided. The court did not want
the parties “to get into the Viet Nam war. I don’t think it’s
necessary.” At the same time, the court accepted the depiction of
the “extreme conditions” and “terrible living conditions” as being
“offered as background for the defendant.” Its concern was
similar to the prosecutor’'s—whether there was evidence “to tie
the defendant to any of this”—and it asked counsel for an
explanation. (24RT 4005.)

In response, trial counsel agreed that the documentary
singled out by the court “was replete of [sic] the political
rhetoric.” (24RT 4005.) However, “[a]ll of that has been edited
out” of the 15-minute version that the defense sought to play in
court.? (24RT 4005-4006.) When the court asked how the
defense would prove that Chhuon personally experienced
bombing episodes, counsel responded that Chhuon was present as

a baby during the bombing, and his mother, father, and brother

9 Chhuon’s representation that “[iJn response to the court’s
concern, defense counsel edited out the ‘political rhetoric” (CSOB
94, quoting 24RT 4006) misleadingly implies that the “court’s
concern” prompted the defense edits, which in fact had been
made before the hearing.

44



would so testify. Further, counsel explained, Chhuon’s
experience of the bombing was “relevant to the brain trauma that
he has suffered.” (24RT 4004.) The defense would lay a
foundation and authenticate all aspects of the video, including
the atrocities, through witness testimony. (24RT 4006-4007.)
The court responded, “That helps me a lot.” It accepted counsel’s
representations as to “laying a foundation through the family” in
order to “support the views you’re showing on the videotape.”
(24RT 4007.)

In sum, the court’s statements and ruling provide nothing
indicative of “genocide denialism” or racism of any kind. At the
hearing, neither the prosecutor nor the court questioned the
truth or extent of the Khmer Rouge atrocities. The argument and
ruling were limited to the evidentiary issues of foundation,
authentication, and relevance. Chhuon’s counsel agreed that the
audio commentary about American Vietnam War policy
concerning Cambodia consisted of “political rhetoric,” and which
trial counsel had not intended to present to the jury.

Nevertheless, Chhuon argues the prosecutor’s evidentiary
arguments “triggered the trial court to endorse genocide
denialism” by means of its special admonition to the jury before
the defense played the video (CSOB 99), and the prosecutor
improperly “capitalized” on the trial court’s cautionary
mstruction (CSOB 95). Neither assertion finds record support.

The special instruction contained nothing to deny or
diminish the atrocities committed in Cambodia. The court

admonished the jury that it could consider the visual images and

45



the accompanying audio descriptions: “You certainly can accept
the representations on the audio portion that these are true and
correct visions of Phnom Penh at or about the time that the video
was made.” (26RT 4459, italics added.) But it cautioned that
certain portions were ruled inadmissible as “argumentative and
without foundation” and therefore should not be considered. It
listed the phrase, “human hemorrhage,” and “a statement that
the word ‘sleep’ was banned,” along with “statistics” such as “how
many primary school children disappeared.” (26RT 4459.) The
jury should “be careful with accepting all of the audio portions,”
but “may consider the audio portion when it is descriptive as to
what the video is showing.” (26RT 4460.)

A plain reading of the record contradicts Chhuon’s
argument. The court’s cautionary admonition did not instruct
the jury “to consider basic facts of the Cambodian genocide with
caution and to disregard portions of the documentary evidence of
the genocide as lacking foundation and argumentative in nature.”
(CSOB 99.) That characterization cannot be squared with the
court’s unambiguous statement that the jurors “certainly can
accept the representations on the audio portion that these are
true and correct visions of Phnom Penh at or about the time that
the video was made.” (26RT 4459.) Its admonition to disregard
(or view with caution) statements deemed “argumentative and
without foundation” (26 RT 4459) cannot reasonably be equated
with (or analogized to) questioning the historicity of the

Cambodian genocide.
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Far from “capitalizing” on an invitation to deny or disregard
the reality of historical events, there was nothing indicative of
“genocide denialism” in the prosecutor’s statements to the jury.
He argued that the defense had failed to present evidence to
support specific representations made in the defense opening
statement, including that Chhuon witnessed “death by torture”
as a daily incident and “that from 1975 to 1979, [the defense]
would prove . . . that 25 percent of the Cambodian population was
eradicated.” (27RT 4607.) Counsel did not claim the events did
not happen, but that “you cannot consider those kinds of things
in deciding this case if it hasn’t been proven.” (27RT 4608.)
Absent is any denial or diminishment of Khmer Rouge
atrocities.1® The balance of the statements Chhuon references as
evidencing “genocide denialism” consist of arguments that the
sufferings Chhuon endured in Cambodia (and later as a refugee)
did not explain, justify, or mitigate his crimes. (See CSOB 97-
98.) The latter statements are conceptually distinct from

“denialism.”11

10 Chhuon’s attempt to tether the prosecutor’s 2002
arguments to Henry Kissenger’s 1975 reference to Cambodians
as “murderous thugs” (obviously not a reference to the victims of
the Khmer Rouge regime) has no tendency in reason to prove the

prosecutor “consciously or unconsciously, trafficked in stereotypes
that dehumanized Mr. Chhuon.” (CSOB 103.)

11 Chhuon improperly relies on the unpublished opinion in
People v. Roeung, No. B132070, 2003 WL 1904695, at *25 (Cal.
Ct. App. Apr. 21, 2003) (see CSOB 101). (Cal. Rules of Court,
rule 8.1115(a).) In any event, it provides no support for Chhuon’s
argument. Roeung found juror misconduct where a juror

(continued...)
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Chhuon offers no record support for his contention that “the
trial court failed to act as an impartial adjudicator in addressing
the mitigation evidence before it.” (CSOB 99.) An allegation of
judicial bias should be grounded on credible inferences from
record evidence; his is not. Again, Chhuon relies on the hearing
concerning the admissibility of the defense video exhibit, and the
court’s concern that statements in the video’s narration as to
criticism of “former President Nixon and Henry Kissinger” were
“highly politicized.” (24RT 4001-4002.) The record plainly shows
that what Chhuon describes as the trial judge’s injection of
personal political beliefs (from which he unconvincingly infers
racism) into his ruling was, in fact, the court’s expression of the
“U.S. government’s position.” (24RT 4005-4005.)

The race-neutral point could not have been more obvious—
the court did not want the parties “to get into” policy questions
concerning the Vietnam War. (24RT 4005.) Chhuon’s counsel
not only agreed that the narration was “replete” with “political
rhetoric,” but she had already “edited out” those statements from
the 15-minute version which the defense sought to play in court.
(24RT 4005-4006.) Neither the court’s statements nor its
favorable defense ruling betrayed racial/ethnic bias. Defense

counsel responded ably and thoroughly to the court’s

discussed penalty-phase testimony as to the difficulties of
growing up in the Cambodian “killing fields” with other jurors by
disparaging it and comparing it with her own experience growing
up in World War II Europe (and failed to answer honestly when
she was questioned about it). Chhuon identifies no instance in
which the prosecution or the court said anything to deny or
disparage the reality of Cambodian genocide.
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straightforward questioning concerning the legal requirements of
foundation and relevance, and accepted her representations.
(24RT 4006-4007.)

Chhuon’s reliance on quotations from the trial judge’s self-
published book, Witness to the Carnage, The Early Trials
(Witness) to support a showing of bias under the RJA is entirely
misplaced. Chhuon argues that the judge “used language
indicating anti-Asian and other racial biases” by repeating “the
‘Ch___’ slur three times without attribution or quotation marks.”
(CSOB 106.) The assertion is untenable.

The book consists of “case descriptions” of the judge’s
criminal trials, derived from the judge’s “notes, appellate briefs
and opinion, and trial records.” (Witness, at p. 4.) Chhuon quotes
from a summary of the facts in People v. Roberto Hernandez, Los
Angeles County Superior Court No. BA073405, in which a
witness named Mary described a shooting by three gang
members she referred to as Dopey, Smiley, and Raton.

“[Mary] saw a Chino (a Chinese guy) in the car. Dopey

had a gun, and he was yelling at the Chino, “Fuckin’

give me your money.” The Chino said, “I don’t got

nothin’.” Smiley and Raton said, “Fuck it. Just shoot

him. Shoot him. Shoot him. Dopey then shot the

Chino. The gang members ran off.

(Witness, at p. 30.)

The only reasonable interpretation of the passage is that the

author was presenting Mary’s description of the events. There

was no hint of endorsement for her diction or sentiments. In any
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event, the book quotations do not support an RJA violation. Not
only did they concern an unrelated trial, but they fall within the
statute’s safe harbor for statements “relating language used by

another that is relevant to the case.” (§ 745, subd. (a)(2).) In

sum, Chhuon’s allegations as to the trial court have nothing to do
with the RJA’s purpose, which is ““to ensure that race plays no
role at all in seeking or obtaining convictions.” (People v.
Simmons (2023) 96 Cal.App.5th 323, 333, quoting Assem. Bill No.
2542, § 2, subd. (i).) The RJA demands an inquiry into what

transpired at trial, not a free-floating inquisition into the trial
judge’s personal attitudes and beliefs.12

H. Any violation would be harmless

Section 745, subdivision (k), provides: “For petitions that
are filed in cases for which judgment was entered before January
1, 2021, and only in those cases, if the petition is based on a
violation of paragraph (1) or (2) of subdivision (a), the petitioner
shall be entitled to relief as provided in subdivision (e), unless the
state proves beyond a reasonable doubt that the violation did not
contribute to the judgment.” This provision is properly construed
to apply to direct appeal claims, as in this case, involving a
violation of paragraph (1) or (2) of subdivision (a) within the

statutory time period.

12 Similarly, Chhuon’s reliance on the author’s use of the
phrase “illegal immigrant” and other descriptions to
“demonstrate bias” by the trial judge toward other minorities and
“gang members” (CSOB 106) has no plausible bearing on his
claim.
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“The fundamental purpose of statutory construction is to
ascertain the intent of the lawmakers so as to effectuate the
purpose of the law. [Citations.] In order to determine this intent,
[the court begins] by examining the language of the statute.

[Citations.]” (Horwich v. Superior Court (1999) 21 Cal.4th 272,

276.) “If the language is clear and unambiguous, [the court
follows] the plain meaning of the measure.” (People v. Canty

(2004) 32 Cal.4th 1267, 1276.) Where ambiguity exists, it “is

appropriate to consider evidence of the intent of the enacting
body in addition to the words of the measure, and to examine the
history and background of the provision, in an attempt to

ascertain the most reasonable interpretation.” (Id. at p. 1277.)

For challenges to convictions under judgments entered

before the RJA’s enactment, section 745, subd. (k)) is properly

construed to apply whether the claim is brought in a petition for
writ of habeas corpus, in a motion to vacate a conviction or
sentence under section 1473.7, or, as here, in a direct appeal from
the judgment. “When enacted, section 745 applied only
prospectively to cases in which judgment had not been entered
prior to January 1, 2021. (Stats. 2020, ch. 317.)” (People v.
Lashon (2024) 98 Cal. App. 5th 804, 810.) After the Legislature
modified the statute to apply to pre-2021 cases, it added subdivi-
sion (k) allowing harmless error review in limited cases and
under a stringent standard. It is reasonable to assume that it did
so because RJA violations may arise under a wide variety of
circumstances, and that it would be unfair to automatically

reverse every case no matter the circumstances, when the
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affected parties had no notice of the change in the law. (See

Russell v. Superior Court (1986) 185 Cal.App.3d 810, 814

[“Retroactive laws are generally disfavored because the parties
affected have no notice of the new law affecting past conduct”].)
The basic distinction between direct and collateral review—
reliance on extra-record evidence—did not provide the
Legislature with a logical reason to limit harmless error review to
habeas petitions. Article VI, section 13 of the California
Constitution presumptively requires harmless error review for
both. “This provision informs the general rule in this state that
to obtain reversal of the judgment based on a violation of a state
statute, a defendant must demonstrate that it is ‘reasonably
probable that a result more favorable to [the defendant] would

”

have been reached in the absence of the error.” (People v.
Sivongxxay (2017) 3 Cal.5th 151, 178, quoting People v. Watson
(1956) 46 Cal.2d 818, 836.) Additionally, in direct appeals like
this one, many years have passed since entry of judgment, which
further militates against treating those kinds of review
differently.

The legislative history supports respondent’s position that
“petitions” in section 745, subdivision (k), should not be read
restrictively to mean petitions for writs of habeas corpus.
Notwithstanding the language in the statute, the analyses of
Assembly Bill No. 1118 prepared by the Senate and Assembly
Committees on Public Safety both describe existing law at the

time the bill was being considered as permitting harmless error

review “for petitions (motions) that are filed in cases for which
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judgment was entered before January 1, 2021.” (Sen. Com. on
Public Safety, Analysis of Assem. Bill No. 1118 (2023-2024 Reg.
Sess.), as amended May 18, 2023, p. 3, italics added; Assem. Com.
on Public Safety, Analysis of Assem. Bill No. 1118 (2023-2024
Reg. Sess.), as amended Mar. 15, 2023, p. 4, italics added.) The
Committees’ inclusion of section 1473.7 motions as “petitions”
reflects their understanding that harmless error review applies to
qualifying pre-2021 RJA violations regardless of the vehicle by
which the claims are brought. The same conclusion holds true
now that Assembly Bill No. 1118 has been enacted. “Petitions” is
shorthand for “petitions, motions, and appeals,” i.e., any post-
judgment challenge under the RJA. (Cf. People v. Simmons,
supra, 96 Cal.App.5th at p. 337 [“Subdivision (k) thus limits any
analysis of individualized prejudice to cases in which judgment
was entered before January 1, 20217].)

Accordingly, as judgment and sentence was entered in this

case in 2002, section 745, subdivion (k), applies to Chhuon’s RJA

claims. As shown above, the record demonstrates beyond a
reasonable doubt that any RJA violation did not contribute to the
verdict in this case. In none of the alleged instances Chhuon
identifies would an objective observer have understood the
prosecutor’s (or trial court’s, or defense counsel’s) statements to
explicitly or implicitly appeal to racial bias. Moreover, the jury
was instructed during the guilt phase that “[yJou must not be
influenced by sentiment, conjecture, sympathy, passion,
prejudice, public opinion or public feeling,” and that “[s]tatements

made by the attorneys during the trial are not evidence.” (6CT
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1588-1589.) Prior to penalty-phase deliberations, the jury was
instructed under CALJIC 8.84.1 not to be influenced by “bias” of
“swayed by public opinion.” (27RT 4716.) “Jurors are presumed
to follow the instructions given.” (People v. Parker (2022) 13
Cal.5th 1, 71.)

As shown in respondent’s opening brief, the guilt-phase
evidence supporting Chhuon’s convictions was overwhelming. Le
family members provided strong eyewitness identifications of the
Sacramento crimes. The Pomona shootings were also supported
by strong eyewitness testimony. C.J. Evans provided detailed
corroboration of Chhuon’s guilt in both incidents, as well as the
Bun drive-by murder. Additionally, ballistics evidence in the
Bun shooting tied Chhuon and Pan together as co-participants in
shooting incidents in Sacramento and Los Angeles Counties
because the same two handguns used separately in those
shootings were used to kill Bun. (See RB 41; 1CT 207-214; 23RT
3834-3836.)

The aggravating evidence at the penalty phase was so strong
that the jury had no reason to resort to bias. Chhuon’s
fingerprint was found on the inside of the front door of the
Spokane apartment. (22RT 3636-3637, 3656, 3691-3693; 23RT
3825-3827.) The circumstances of the murders made it clear that
Chhuon and his accomplice must have worked in concert given
that the victims were bound, stabbed and robbed before being
shot to death. Regardless of whether Chhuon inflicted the fatal
shots, his moral responsibility was coextensive with the direct

perpetrator’s. Moreover, the victims’ son, who was present
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during the incident, was positive that Chhuon was the killer.
(22RT 3748-3749, 3756-3757.) Also, the jury was instructed that
Chhuon was found guilty of the five Elm Street murders (27RT
4720). The only evidence presented showed Chhuon was the
person who instigated and oversaw those home invasion murders.
(26RT 4399-4404, 4414.)

In addition to those many murders, the jury heard
unchallenged evidence that Chhuon raped 14-year-old Diep Tran
at knifepoint. (23RT 3840-3848.) Not only that, but the
prosecution presented evidence that Chhuon continued to act
violently after his arrest. He twice threatened to kill a deputy
sheriff (23RT 3944-3945, 3946-3947, 3948-3950), and had hidden
a handmade six-inch metal “shank,” sharpened to a point, for
that purpose (3952-3957). When the officers tried to search his
cell, Chhuon tried to bite one of them before they forcibly
subdued him. (23RT 3957-3960, 3977-3981.) Given the strength
of the aggravating evidence as to factors (a) and (b)—the
circumstances of Chhuon’s current crimes and special
circumstances, and the presence of Chhuon’s additional violence
criminal activity (including 11 killings)—there is no reasonable
basis to find the weak to non-existent evidence of any RJA
violation (exemplified by the single, race-neutral “predator”
referenc) contributed to the jury’s death verdict, rendering it

harmless under section 745, subdivision (k).

I. No stay and remand is warranted

Alternatively, Chhuon requests an order for remand to file a

motion in superior court under section 745, subdivision (b), to
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investigate and present extra-record evidence. (CSOB 105-106.)
Although Chhuon is not clear on this point, respondent assumes
he is moving to stay this appeal pending resolution of a future
RJA motion in the superior court.

The stay and remand provisional remedy is unwarranted.
As this Court has recently explained, a stay requires the showing
of “good cause . . . based on the particular circumstances and
Interests at stake.” (People v. Wilson (2024) 16 Cal.5th 874, _
[652 P.3d 974, 1027].) Eligibility for RJA relief “is an important
threshold consideration in determining whether there is good
cause to grant a request for a stay and remand,” but, in addition,
“a court must consider whether there are unusual circumstances
that give rise to pressing concerns warranting a departure from
the usual conduct of an appeal.” (Id. atp.___ [652 P.3d at p.
1028].) Accordingly, the “good cause inquiry begins by
considering whether [Chhuon] seeks to raise a plausible RJA
claim.” (Id. at p. ___ [552 P.3d at p. 1028].)

As the preceding analysis has shown, Chhuon fails the
threshold test. In support of a stay, he merely repeats his
insubstantial allegations of racism as to the trial court. (CSOB
106.) Regarding extra-record evidence, he speculates that
investigation might uncover “potential disparities in the charging
of special circumstances, the determination to seek death, and
the imposition of death against Southeast Asian Americans or
Cambodian Americans.” (CSOB 106.)

Accordingly, there is no basis for Chhuon to sidestep “the

standard vehicle for developing and presenting claims of error in
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the judgment based on evidence outside the appellate record”
through a petition for a writ of habeas corpus. (Wilson, supra, 16
Cal. 5sth atp. __ [652 P.3d at p. 1029].) Such concurrent
jurisdiction is presumptively available, and Chhuon offers no
reason to find otherwise. In sum, he does not need a stay of the

appeal or a remand to the superior court to raise such claims.

(Id. at p. ___ [652 P.3d at p. 1029].)

II. CHHUON’S GANG ENHANCEMENTS SHOULD BE STRICKEN
UNDER ASSEMBLY BILL 333’S REVISIONS TO PENAL CODE
SECTION 186.22; HIS CONVICTIONS FOR SUBSTANTIVE
OFFENSES ARE NOT AFFECTED

Consistent with respondent’s response to Pan’s Third
Supplemental Opening Brief, the gang enhancements to Counts 6
and 7 must be stricken under AB 333’s revisions to section
186.22. (3d Supp. Resp. Brf., 18-20.) Chhuon, however, argues
that his underlying convictions must be reversed because the
gang evidence presented to support them was irrelevant and
prejudicial. (CSOB 116-126.) Not only does he fail to offer any
legal support for that contention, but he overlooks longstanding

(1133

contrary authority that ““nothing bars evidence of gang affiliation
that is directly relevant to a material issue.” (People v. Montes
(2014) 58 Cal. 4th 809, 859, quoting People v. Tuilaepa (1992) 4
Cal.4th 569, 588.) Here, most, if not all, of the gang evidence
admitted at Chhuon’s trial would have been admaissible if no gang
allegations under section 186.22 had been alleged.

The prosecution introduced no gang evidence solely to prove
the gang enhancements. All of the evidence concerning Chhuon’s

TRG affiliation was relevant and highly probative to prove the

substantive crimes. None of those crimes would have made sense
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absent the evidence of Chhuon’s active TRG involvement. He
planned and committed the Sacramento robbery-murders with
other TRG members. The Pomona shootings were committed
with fellow TRG members in the mistaken belief that Avina and
Huerta were rival gang members. Chhuon and Pan targeted
Bunlort Bun on the belief that he was a gang rival. TRG
membership was relevant to proving motive and/or identity in
every instance. That relevance dispels any inference of prejudice
arising out of the retroactive application of AB 333.

A. The gang enhancement should be stricken
Effective January 1, 2022, AB 333 amended section 186.22

to impose stricter requirements for finding gang enhancements,
including mandating that a currently charged offense may no
longer be used to establish the requisite “pattern of criminal gang

activity.” (§ 186.22, subd. (e)(2).) This Court has held that AB

333 applies retroactively to cases pending on appeal under In re
Estrada (1965) 63 Cal.2d 740. (E.g., People v. Rojas (2023) 15
Cal.5th 561, 567, 539.) “When a substantive change occurs in the

elements of an offense and the jury is not instructed as to the
proper elements, the omission implicates the defendant’s right to
a jury trial under the Sixth Amendment, and reversal is required
unless ‘it appears beyond a reasonable doubt’ that the jury
verdict would have been the same in the absence of the error.”
(People v. Tran (2022) 13 Cal.5th 1169, 1207, quoting People v.
Flood (1998) 18 Cal.4th 470, 504.)

The information alleged all seven counts were committed to

benefit a criminal street gang for purposes of imposing enhanced
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punishment under section 186.22, subdivision (b)(1).13 (3CT 686.)

The trial court, however, granted Chhuon and Pan’s joint section
1118.1 motion in part, striking the gang enhancements as to the
Sacramento crimes (Counts 1-5), but preserving them as to the
Pomona crimes (Counts 6 and 7). (17RT 2826-2869.) It
instructed the jury under pre-AB 333 law, which did not exclude
consideration of the charged offenses to prove a pattern of gang
activity. (6CT 1602-1603.)

The prosecutor sought to prove the gang enhancements
solely through the evidence of the charged offenses, along with
evidence that both appellants were senior members of a “criminal
street gang,” the Tiny Rascals Gang. (17RT 2868; 19RT 3194-
3195, 3301, 3348.) Chhuon’s jury found true the special
allegations that Counts 6 and 7 were committed for the benefit of
a criminal street gang under section 186.22, subdivision (b)(1).

(6CT 1537-1538.) The court imposed and stayed the aggravated

term of three years for the gang enhancement on Count 6 and
stayed sentencing on the gang enhancement on Count 7. (7CT
1722-1723.)

Pursuant to AB 333, “The currently charged offense shall

not be used to establish the pattern of criminal gang activity.”

13 Participation in a criminal street gang was not alleged as
a special circumstance for death-penalty eligibility. The jury
found true the special circumstances of murder committed while
engaged in committing an attempted robbery and while engaged
in committing a burglary as to Nghip Thich Le and Hung Dieu
Le, as well as the multiple-murder special circumstance. (6CT
1532-1533, 1539.)
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(§ 186.22, subd. (e)(2).) As the prosecution’s sole basis for proving

the predicate gang offenses for purposes of the enhancements was

the charged offenses, the two section 186.22 enhancements must

be reversed and the related sentences stricken. (See e.g., People

v. Tran, supra, 13 Cal.5th 1169 at p. 1207.)

B. AB 333 does not affect Chhuon’s substantive
convictions on Counts 1 through 7

Chhuon premises his argument for the reversal of his seven
substantive convictions on the mistaken argument that the gang
evidence was admitted primarily to prove the two gang
enhancements. (CSOB 116.) However, unlike the typical gang
case, Chhuon’s prosecution presented no gang expert and no
evidence of “a pattern of gang activity” other than the underlying
offenses and the Bun murder, which was independently
admissible.'* The prosecutor sought to prove the gang
enhancements solely through the evidence of the charged
offenses, along with evidence that both Chhuon and Pan were
senior members of a “criminal street gang,” the Tiny Rascals
Gang. (17RT 2868; 19RT 3194-3195, 3301, 3348.) As explained
below, all that evidence was directly relevant to prove Chhuon’s
identity and/or motive. In short, Chhuon may be correct there

have been California prosecutions in which the gang

14 Evidence of the Bun killing was admitted for the limited
purposes of proving a common design or plan, the perpetrators’
intent in committing the Avina murder, and the identities of the
perpetrators of the charged offenses—but was not admissible to
prove the perpetrators’ bad character or criminal disposition.
(9RT 1137-1138, 1176; 16RT 2624-2626; 18RT 3111-3113; 6CT
1593-1594.)
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enhancements could be described as “the tail that wags the dog”
(CSOB 118), but Chhuon’s was not one of them.

Chhuon’s argument mistakenly presupposes that gang
evidence 1s only permissible when properly admitted to prove a
gang enhancement. This Court has made it clear that “[s]uch
evidence 1s admissible even when a gang enhancement is not
charged, provided the probative value of the evidence is not
substantially outweighed by its prejudicial effect.” (People v.
Ramirez (2022) 13 Cal.5th 997, 1095.) As a logical corollary, “[t]o
the extent the evidence supporting the gang enhancement would
be admissible at a trial of guilt, any inference of prejudice would
be dispelled, and bifurcation would not be necessary.” (People v.
Hernandez (2004) 33 Cal.4th 1040, 1049-50.)

This Court has repeatedly held: “While gang membership
evidence does create a risk the jury will impermissibly infer a
defendant has a criminal disposition and is therefore guilty of the
offense charged (People v. Williams (1997) 16 Cal.4th 153, 193),
‘nothing bars evidence of gang affiliation that is directly relevant
to a material issue.” (People v. Montes (2014) 58 Cal.4th 809, 859
(parallel citations omitted), quoting People v. Tuilaepa (1992) 4
Cal.4th 569, 588; see also People v. Flores (2020) 9 Cal. 5th 371,
398 [“When relevant to prove motive or identity, gang evidence is
admissible ‘so long as its probative value is not outweighed by its
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prejudicial effect.”], quoting People v. Williams, supra, 16 Cal.4th
at p. 193; see also People v. Holmes, McClain & Newborn (2022)
12 Cal.5th 719, 773 [“Evidence about gang activity, and the

defendants’ gang membership, was highly relevant given the
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apparent gang-related motivation for the murders.”]. In addition,
“[e]vidence that a witness is afraid to testify or fears retaliation
for testifying is relevant to the credibility of that witness and is
therefore admissible.” (People v. Burgener (2003) 29 Cal.4th 833,
869; People v. Merriman, 60 Cal. 4th 1, 86 (2014) [same].)

Chhuon errs in asserting the prosecution failed to adduce
evidence of a gang motivation for the Avina/Huerta shooting or to
argue that both the shootings were gang-motivated. TRG
member Sar testified that Chhuon and Pan picked her up with
Diep Tran from Karol Tran’s home in the Celica they would use
to commit the crimes. Chhuon was driving; appellant Pan was in
the front passenger seat; the girls were in the back. (15RT 2470-
2475, 2498.) While approaching the victims, Chhuon or Pan said
the Hispanic male with a rifle was from the 12th Street gang.
(14RT 2486-2488.) TRG member Evans testified that he was
present afterwards at Tran’s apartment when Diep Tran and
other TRG members were talking about the Avina/Huerta
shooting with the understanding that the victim was a member of
the rival 12th Street gang. (16RT 2854, 2857.)

The Bun murder was also gang motivated. Evans testified
that he, Chhuon, Pan, and two other TRG members left Karol
Tran’s house and drove off in the Celica owned by Chhuon’s
brother, looking for someone to shoot. (16 RT 2629-2631.)
Chhuon drove with Pan in the front passenger seat; both carried
9-millimeter Glock firearms; their intended targets were
members of a rival gang called the Oriental Boys. (16RT 2631-
2639.)
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Although the Sacramento incident was not directly gang-
motivated, it was planned and committed entirely by TRG
members. When Chhuon and Pan arrived in Sacramento they
asked TRG member David Vang to take them to the home of
another TRG member (Chhinkhathork) they knew as “Puppet.”
(15RT 2322-2326.) Chhuon and Pan later showed up at
Chhinkhathork’s Sacramento apartment with Evans, and talked
about finding places to commit robberies. (156RT 2375-2379.)
Some days later, Chhuon and Pan, along with Chhinkhathork
and Evans, discussed robbing an apartment in the Florinwood
Apartment complex at Chhinkhathork’s suggestion. (15RT 2390.)
They all worked together “to go scope out the place and rob it”
because they knew that residents there would “sell candies and
sodas and gamble[] out of that house.” (15RT 2386-2388, 2393,
2406-2407.) They agreed that Chhinkhathork would stay in the
car, in the driver’s seat, while the others would go into the
apartment, “force them to give up everything and if they didn’t
follow orders or directions|,] they would start shooting.” (15RT
2400.) After the incident, Chhinkhathork drove them back to his
apartment where he remained, but another TRG member called
“Scrappy” drove off with Chhuon, Pan, and Evans. (15RT 2401-
2405; see also 15RT 2389-2390.)

As these facts make clear, the gang evidence was integral to
proving all seven underlying crimes. Neither the identities of
Chhuon and Pan nor their motives to commit those crimes could
have been proved without gang testimony. Given its strong

direct relevance, Chhuon cannot demonstrate that its probative
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value was outweighed by its prejudicial effect. See People v.
Flores, supra, 9 Cal. 5th at p. 398; People v. Montes, supra, 58
Cal.4th at p. 859; People v. Williams, supra, 16 Cal.4th at p. 193.)
Indeed, he has not attempted to do so, apparently based on the
legally unsupported contention that respondent has the burden of
proving the admission of gang evidence was harmless beyond a
reasonable doubt. (CSOB 118.)

Chhuon’s reliance on People v. Albarran (2007) 149
Cal.App.4th 214 (CSOB 118-119), is misplaced. There, the
prosecution did not present evidence of a gang motive for the
underlying crimes, and the gang evidence was “extremely
inflammatory” and “had no connection to these crimes.” (Id. at p.
227.) “The prosecution presented a panoply of incriminating
gang evidence, which might have been tangentially relevant to
the gang allegations, but had no bearing on the underlying
charges,” including lengthy testimony “about the identities of
other 13 Kings members, the wide variety of crimes they had
committed and the numerous contacts between the various gang
members (other than Albarran) and the police.” (Id. at pp. 227-
228.) Here, in contrast, all of the gang evidence bore directly on
the charged offenses, and none of it concerned TRG members who
committed unrelated crimes.

The argument that the trial court “set the stage for anti-
gang bias” (CSOB 121) during voir dire is mistaken. Read in
context, the court’s statements were part of its efforts to uncover
disqualifying anti-gang attitudes. The court was engaged in

questioning the potential jurors about “exposure to gang or gang
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activity” to ensure that the defendants’ gang membership would
not prejudice their consideration of the evidence. The court
emphasized that the constitutional right to freedom of association
applied to all citizens including gang members. “Nobody in this
court . . . 1s on trial for having been a gang member. It’s not a
crime to be a gang member.” (11RT 1520.) “I don’t know if the
evidence is going to show that [Mr. Chhuon is] a gang member or
not, but it’s very important that I make clear to the jurors that
he’s not on trial for being a member of a gang and it’s not against
the law to be a member of a gang.” The court further cautioned:
“just because Mr. Chhuon may be a member of a gang doesn’t
mean that he’s automatically guilty of having murdered
someone.” (11RT 1521.) Accordingly, in questioning individual
jurors, the court asked, “do you think the fact that there are
allegations of gang membership as to Mr. Chhuon is going to
make it impossible or difficult for you to be a fair juror in this
case?” (11RT 1522.)

When one juror stated that he “grew up in a gang
neighborhood,” but did not join one, the court asked why. When
the juror responded that “a lot of his friends” joined gangs, but it
“wasn’t my thing” and it “didn’t make no sense to me, you know,”
the court returned to its point: “Right. Doesn’t make any sense
to be either, but so anyway, the fact that there are allegations of
gang identity or gang membership, are you going to be okay with
that, and you can judge this case without getting inflamed or

upset in some way by the gang allegations?” (11RT 1525.) Once
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again, the context refutes the claim that the court was inviting
anti-gang prejudice.

Nor does the record support Chhuon’s argument that the
court was endorsing or promoting a prospective juror’s
frustration with gang graffiti on his property. (CSOB 121.) The
court was doing the opposite. Having brought out the juror’s
feelings (“Makes you mad, doesn’t it?”), the court asked: “Is that
going to spill over into this case, or can you put your anger aside
and just judge this case on the merits of this case, Sir?” (11RT
1526.) The court explained that it was “sorry” about the juror’s
problem with the graffiti, but “I have to have jurors that can get
beyond situations like that and just focus on the evidence. (11RT
1527.)

Nor did the court endorse a prospective juror’s statement
that he or she lived in “a gang infested area called Highland
Park™ and thereby promoted the characterization of gang
members as subhuman “vermin.” (CSOB 121.) While the juror
did use that phrase, the court did not endorse it. Rather, it
responded by saying, “Let’s talk about it.” The judge made it
clear that the description was not his, but the juror’s (“you say a
gang infested neighborhood”), and asked whether it would be “a
problem” in terms of serving as a juror. (11RT 1533.)

Finally, the prosecutor’s examination of TRG witnesses
about Chhuon’s status as a gang “shot-caller” and the gang’s
predilection for violence (CSOB 123), was directly relevant and
non-prejudicial as to substantive offenses. Evans testified that

he was a juvenile when he became involved with TRG and
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Chhuon when the latter was an adult. Evan’s said that Chhuon
had standing as an “O.G.,” meaning “Original Gangster.” In that
role, Evans explained, Chhuon “tells all the youngsters what to
do.” (16RT 2632.) The evidence of his status was highly relevant
to proving Chhuon’s identity in the murders and related crimes
because they were all committed with other TRG members with
Chhuon in a leadership role.

When the prosecutor asked Chhinkhathork whether he was
“concerned” about testifying, having been asked by other TRG
members in prison whether he planned to do so (see CSOB 123),
the testimony was admissible as to his credibility due to fear of
gang retribution. (E.g., People v. Burgener, supra, 29 Cal.4th at
p. 869; People v. Merriman, supra, 60 Cal. 4th at p. 86.) The
same 1s true of Sar’s testimony as to TRG’s reputation for
violence, which was plainly elicited to show her fear of violent
retribution for testifying—she was afraid because Chhuon told
her, “Snitchers get stiches.” (15RT 2524.)

In sum, the gang evidence that Chhuon characterizes as
gratuitous and prejudicial was relevant to show that he
committed the underlying crimes with fellow TRG members, that
he had a gang-related motive to commit the crimes, or that the
gang witnesses feared retribution for testifying against him. The
evidence would therefore have been equally admissible in the
absence of special gang allegations under section 186.22.
Accordingly, there is no basis for reversing his convictions for

Counts One through Seven because of the retroactive application

of AB 333.
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ITII. CHHUON’S DEATH SENTENCE AS A 22-YEAR-OLD DOES NOT
VIOLATE THE FEDERAL OR CALIFORNIA CONSTITUTIONAL
PROSCRIPTIONS AGAINST CRUEL AND/OR UNUSUAL
PUNISHMENT

Chhuon argues his death sentence violates the United States
Constitution’s Eighth Amendment and Article I, section 17 of the
California Constitution because he was 22 years old when he
committed the three underlying murders and, therefore,
effectively a “child” within the rationale of Roper v. Simmons
(2005) 543 U.S. 551, 574 [barring imposition of death penalty on
persons under 18 years old at time of qualifying offense]. This
Court has repeatedly rejected the argument that imposition of
the death penalty for young adults—those older than 18 years of
age—Iis so disproportionate as to amount to cruel or unusual
punishment due to their relative developmental immaturity.
(People v. Tran (2022) 13 Cal.5th 1169, 1234-1235 [20 years old];
People v. Flores (2020) 9 Cal.5th 371, 429-430 [between 18 and 21
years old]; People v. Powell (2018) 6 Cal.5th 136, 191 [18 years
old].)

Chhuon presents no novel legal or factual developments that
warrant reconsideration. He repeats previously rejected
arguments regarding constitutional disproportionality based on
essentially the same scientific findings previously found
mnadequate by this Court to extend the bar against capital
punishment for juveniles to young adults. He fails to identify a
true legislative, judicial, or social consensus in California or the
nation that capital punishment for young adults is so

disproportionate as to shock the conscience.
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A. There is no medical/scientific, legislative, or
judicial consensus against imposing the death
penalty on young adults

The framework for evaluating a claim of cruel or unusual
punishment is well settled. A reviewing court must “decide
whether the penalty given is so disproportionate to the crime for
which it is inflicted that it shocks the conscience and offends
fundamental notions of human dignity, thereby violating the
prohibition against cruel and unusual punishment of the Eighth
Amendment of the federal Constitution or against cruel or
unusual punishment of article I, section 17, of the California
Constitution.” (People v. Cunningham (2001) 25 Cal.4th 926,
1042, internal quotation marks omitted.) Contrary to Chhuon’s
assertion (CSOB 137-138), this Court has applied the same
proportionality analysis under Article I, section 17 of the
California Constitution that the federal Supreme Court applies
under the Eighth Amendment, despite our state Constitution’s
disjunctive prohibition of cruel or unusual punishments. (People
v. Gonzales (2012) 54 Cal.4th 1234, 1300 [“The
[disproportionality] analysis is the same under the state and
federal Constitutions”], citing People v. Lucero (2000) 23 Cal.4th
692, 739-740.) “The Eighth Amendment to the federal
Constitution prohibits the imposition of a penalty that is
disproportionate to the defendant’s ‘personal responsibility and
moral guilt.” [Citation.] California’s Constitution establishes the
same prohibition.” (People v. Steskal (2021) 11 Cal.5th 332, 378,
quoting Enmund v. Florida (1982) 458 U.S. 782, 801.)

In re Lynch (1972) 8 Cal. 3d 410, 425-431, identified three

“techniques” or factors to consider in evaluating whether a
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punishment is constitutionally disproportionate: (1) the nature of
the offense and defendant’s background, (2) a comparison of the
challenged penalty with the punishment in the same jurisdiction
for more serious offenses, and (3) a comparison of the punishment
for similar offenses in other jurisdictions. Chhuon primarily
mvokes the first of these techniques—an “examin[ation of] the
nature of the offense and/or the offender, with particular regard
to the degree of danger both present to society” (Id. at p. 425)—
based on the purported medical/scientific and legislative
consensuses that young or “emerging” adults exhibit the same
kind of youthful immaturity that justified the holding in Roper,
supra, 543 U.S. at p. 574. (CSOB 146-166.)

However, as this Court has recognized (e.g., Tran, supra, 13
Cal.5th at pp. 1234-1235), Chhuon’s argument contradicts the
federal Supreme Court’s jurisprudence under Roper.

We have recently rejected these arguments and
decline to revisit them today. We have observed that

(1113

“the high court in Roper recognized that the ““qualities
that distinguish juveniles from adults do not disappear
when an individual turns 18,”” but nonetheless held
that the ““age of 18 is the point where society draws the
line for many purposes between childhood and
adulthood”™ and is ““the age at which the line for death
eligibility ought to rest.”” (Flores, supra, 9 Cal.5th at
p. 429, quoting People v. Powell (2018) 6 Cal.5th 136,
191, 192))

(Tran, supra, 13 Cal. 5th at pp. 1234-35.)
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The Supreme Court has insisted on Roper’s explicit
limitation of its holding to juveniles—that “mandatory life
without parole for those under the age of 18 at the time of their
crimes violates the Eighth Amendment’s prohibition on ‘cruel and
unusual punishments.” (Miller v. Alabama (2012) 567 U.S.

460, 465, italics added.) “Indeed, the United States Supreme
Court has concluded the federal Constitution draws precisely this
line, prohibiting the death penalty for those younger than 18
years of age, but not for those 18 years of age and older.” (People
v. Gamache (2010) 48 Cal.4th 347, 405.)

This distinction between juveniles and adults—with 18
years of age as the bright-line demarcation—is central to this line
of cases. Miller explained that the previous rulings in Roper,
supra, 543 U.S. 551 and Graham v. Florida (2010) 560 U.S. 48,
had already established “that children are constitutionally
different from adults for purposes of sentencing.” (Miller, supra,
567 U.S. at p. 471.) “Roper held that the Eighth Amendment
bars capital punishment for children,” while Graham barred
LWOP sentences for juveniles committing nonhomicide offenses
because it “likened life without parole for juveniles to the death
penalty itself.” (Id. at p. 470.) Because “mandatory imposition of
capital punishment” is prohibited, Miller held that mandatory
LWOP sentences for juveniles is similarly unconstitutional.
(Ibid.)

Roper acknowledged that “[d]Jrawing the line at 18 years of
age [for a bar on capital punishment] is subject . . . to the

objections always raised against categorical rules.” (Roper,
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supra, 543 U.S. at p. 574.) It also acknowledged that on the one
hand, “[t]he qualities that distinguish juveniles from adults do
not disappear when an individual turns 18,” while on the other
hand “some under 18 have already attained a level of maturity
some adults will never reach.” (Ibid.) Roper nonetheless
concluded that it was “the age at which the line for death
eligibility ought to rest.” (Ibid.)

This Court has interpreted Roper as prohibiting the death
penalty for those younger than 18 years old, but not for those who
are older. (Gamache, supra, 48 Cal.4th at p. 405.) Gamache
relied on Roper to reject the claim that the death penalty was
unconstitutional as applied to an 18 year old. (Id. at pp. 404-
405.) In Tran, supra, 13 Cal.5th at pp. 1234-1235, this Court
reaffirmed its holding in Gamache that adults between 18 and 25
years old can receive the death penalty without offending
Graham, Miller, and Roper. The Court reached this conclusion
even while acknowledging “various developments from the past
few years, including a 2018 resolution from the American Bar
Association House of Delegates urging the prohibition of the
death penalty for those ages 21 and under . . . and the California
Legislature’s expansion of Penal Code section 3051, subdivision
(a)(1), which provides ‘youth offender parole hearing[s]’ to
inmates who were 25 or younger at the time of their commitment
offense.” (Id. at p. 1235, internal quotation marks omitted.)
Tran noted that “these developments do not establish the

‘national consensus’ necessary to justify a categorical bar on the
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death penalty for individuals between the ages of 18 and 21 at
the time of their offenses.” (Ibid.)

Most, if not all, of the medical/scientific studies Chhuon cites
pre-date Tran and Flores. (See CSOB 146-153.) And none
documents any fundamental scientific change or development
from those relied on in Roper and Miller. Chhuon thus offers no
basis for this Court to reconsider its recent holdings that no
national consensus exists that would justify a bar on capital
punishment for young adult offenders. Again, as Roper held,
even though maturity is not in all cases tied to biological age, “a
line must be drawn,” and the age of 18 is “where society draws
the line for many purposes between childhood and adulthood.”
(Roper, supra, 543 U.S. at p. 574.)1%

Chhuon fails to identify any relevant legislative or judicial
consensus against the imposition of the death penalty upon non-
juveniles. His references (CSOB 154-161) to other contexts in
which 18- to 25-year-olds are treated differently than older adults
does not reflect that capital punishment for twenty-two-year-olds
violates “evolving standards of decency that mark the progress of
a maturing society” derived from Trop v. Dulles (1958) 356 U.S.
86, 100-101 (plurality opn.); see Estelle v. Gamble (1976) 429 U.S.
97, 102). Nor is it enough that society may recognize that, all

else being equal, some young adults should generally be treated

15 Under California law, “A minor is an individual who is
under 18 years of age. The period of minority is calculated from
the first minute of the day on which the individual is born to the
same minute of the corresponding day completing the period of
minority.” (Fam. Code § 6500.)
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less harshly than older offenders, much less that legislatures
impose more stringent limitations on younger adults’ access to
guns, drugs, and hazardous materials.

The third Lynch technique for evaluating the
constitutionality of punishments is “a comparison of the
challenged penalty with the punishments prescribed for the same
offense in other jurisdictions having an identical or similar
constitutional provision.” (Lynch, supra, 8 Cal.3d at p. 427,
italics in original.) That is, Chhuon must identify “a national
consensus against the sentencing practice at issue” (Graham,
supra, 560 U.S. at p. 61)—here, a statutory death-penalty
exclusion persons younger than 23. Apparently, no such state
law exists.1® To the extent Chhuon’s statistical analysis supports
the contention that application of the death penalty against
“emerging adults is dwindling” (CSOB 165), it hardly supports a
categorical constitutional proscription since it logically tends to
show that the practice is waning without imposition of a judicial
remedy.

Chhuon is correct that the Washington, Michigan, and
Massachusetts supreme courts have applied their state
constitutional protections to extend Miller’s holding beyond
juveniles in the context of life-without-the-possibility-of-parole
(LWOP) sentences. (CSOB 138-141; see Matter of Monschke
(2021) 197 Wash.2d 305, 325 [“We hold that the aggravated

16 Chhuon’s reliance on an “international consensus”
similarly relies on nations that have abolished the death penalty
categorically, limited it to a narrow type of crime, or have
abolished the punishment in practice. (CSOB 16-167.)
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murder statute’s rigid cutoff at age 18 combined with its
mandatory language creates an unacceptable risk that youthful
defendants without fully developed brains will receive a cruel
LWOP sentence”]; People v. Parks (2022) 510 Mich. 225, 266 [“it
1s the application of mandatory life without parole to those 18-
year-olds—some of whom will inevitably share the same
mitigating characteristics of youth as juveniles—that offends our
Constitution” because “no meaningful neurological bright line
exists between age 17 and age 18”]; Commonwealth v. Mattis
(2024) 493 Mass. 216, 234-235 [“Our comprehensive review
informs us that Supreme Court precedent, as well as our own,
dictates that youthful characteristics must be considered in
sentencing, that the brains of emerging adults [persons aged 18
to 20] are not fully developed and are more similar to those of
juveniles than older adults, and that our contemporary standards
of decency in the Commonwealth and elsewhere disfavor
imposing the Commonwealth’s harshest sentence [LWOP] on this
cohort”].)

However, Chhuon does not identify any novel reasoning in
those out-of-state decisions to justify reconsideration of a claim
that this Court has repeatedly, and recently, rejected. And
decisions from three United States jurisdictions do not establish
a consensus view. To the contrary, the Massachusetts Supreme
Court examined the laws of 28 states where LWOP was available,
and concluded that 12 mandated the punishment for certain
types of murder, regardless of the age of the adult offender—and
ten States “require[d] eighteen through twenty year old
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individuals who are convicted of murder in the first degree to be
sentenced to life without parole.” (Mattis, supra, 493 Mass. at
p. 233, italics in original.)

Although Mattis interpreted those statistics as placing the
prior Massachusetts law beyond the constitutional pale, the fact
that nine other jurisdictions permit mandatory LWOP for young
adults who commit particular types of murder shows that such
punishment is not contrary to a national consensus. It certainly

(103

falls well short of demonstrating that ““the penalty given ‘is so
disproportionate to the crime for which it is inflicted that it
shocks the conscience and offends fundamental notions of human
dignity,” for purposes of the California Constitution.

(Cunningham, supra, 25 Cal.4th at p. 1042.)

B. An adult defendant’s relative youth does not
categorically prevent individualized sentencing
considerations

Chhuon contends persons under 26 years old must be
categorically excluded from the death penalty because sentencing
juries and courts cannot adequately consider the mitigating
nature of various youth-related characteristics, resulting in the
violation of the constitutionally mandated requirement of
individualized sentencing assessments. Absent such a rule, he
claims the imposition of the death penalty on young adults will be
arbitrary, capricious, and therefore unreliable (CSOB 168-175).
(See People v. Peoples (2016) 62 Cal. 4th 718, 757 [“A capital
sentencing decision must be individualized, and the sentencing
authority must be permitted to consider the defendant’s

character.”], citing Lockett v. Ohio (1978) 438 U.S. 586, 604.)
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None of his authorities, however, justify imposing a categorical
rule rather than the standard case-by-case approach generally
applicable in capital matters.

His reliance on the Roper line of cases is misplaced because
those decisions were premised on the same bright-line
demarcation between juveniles and adults that undermined
Chhuon’s disproportionality argument. Graham, supra, 560 U.S.
at p. 77, eschewed “a case-by-case proportionality approach”
because it was unconvinced that juries or courts “could with
sufficient accuracy distinguish the few incorrigible juvenile
offenders from the many that have the capacity for change.”
Instead, “a categorical rule gives all juvenile nonhomicide
offenders a chance to demonstrate maturity and reform.” (Id. at
p. 79, italics added.) There simply is no California or federal
Supreme Court authority for the proposition that young adults
are materially indistinguishable from juveniles. As this Court
recently made clear, “Nor are death sentences inherently
unreliable ‘for those ages 18 to 21.” (Tran, supra, 13 Cal.5th at
p. 1235, quoting Flores, supra, 9 Cal.5th at p. 430.)

Chhuon’s attempt to analogize the category of “emerging
adults” to that of intellectually disabled defendants under Atkins
v. Virginia (2002) 536 U.S. 304, fares no better. (See CSOB 171-
172.) People v. Steskal (2021) 11 Cal. 5th 332, 373, rejected a
categorical proscription of the death penalty for individuals with
severe mental illness: “We have observed that ‘while Atkins and
Roper had relied on the emergence of a national consensus

against the imposition of the death penalty in cases of
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intellectual disability[fn.] and in cases involving juvenile
offenders, there exists no similar evidence that a national
consensus has formed against the imposition of the death penalty
against the class of persons with mental illness.” (Id. at p. 374.)
As there is no consensus against imposing capital punishment on
younger adults, Atkins does not support extending Roper’s
categorical rule beyond juveniles.

In sum, as this Court has repeatedly held, California’s death
penalty statute “does not result in arbitrary and capricious death
judgments.” (Peoples, supra, 62 Cal. 4th at p. 806, citing People
v. Jackson (2014) 58 Cal.4th 724, 773, and People v. Valdez (2012)
55 Cal.4th 82, 179.)
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CONCLUSION

For these reasons, as well as those in Respondent’s Brief and
all supplemental briefing by respondent, respondent respectfully
requests that the judgment of conviction and sentence of death be

affirmed.

Respectfully submitted,

ROB BONTA
Attorney General of California
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Chief Assistant Attorney General
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