
 
IN THE SUPERME COURT 

OF THE STATE OF CALIFORNIA 
   
 
 

No. S262634 
 
 

Robert Zolly, Ray McFadden, 
and Stephen Clayton 

Plaintiffs and Appellants, 
 

vs. 
 

City of Oakland 
Defendant and Respondent 

 
 

Opposition to Request for Judicial Notice 
of the Legislature of the State of California 

 
 

After a Published Decision from the Court of Appeal 
First Appellate District, Division One, Appeal No. A154986 

Alameda County Superior Court Case No. RG16821376 
 
 
 
 

Zacks, Freedman & Patterson, PC 
Andrew M. Zacks, No. 147794 
253 Montgomery St., Suite 400 
San Francisco, CA 94104 
(415) 956-8100 
az@zfplaw.com 

Katz Appellate Law PC 
Paul J. Katz, No. 243942 
484 Lake Park Ave. #603 
Oakland, CA 94610 
(510) 920-0543 
paul@katzappellatelaw.com 

Attorneys for Appellants 
  

Supreme Court of California 

Jorge E. Navarrete, Clerk and Executive Officer of the Court 

Electronically RECEIVED on 4/5/2021 at 10:35:43 AM

Supreme Court of California 

Jorge E. Navarrete, Clerk and Executive Officer of the Court 

Electronically FILED on 4/5/2021 by Florentino Jimenez, Deputy Clerk



 2 

TABLE OF CONTENTS 

TABLE OF CONTENTS ...................................................................... 2	

TABLE OF AUTHORITIES ................................................................ 3	

LEGAL DISCUSSION ......................................................................... 4	

CONCLUSION ..................................................................................... 5	
 
  



 3 

TABLE OF AUTHORITIES 
Cases 
 
Difani v. Riverside County Oil. Co. 

(1927) 201 Cal. 210  .................................................................................. 4 
 

Marshank v. Superior Court 
(1960) 180 Cal.App.2d 602  ...................................................................... 4 
 

People v. Martinez 
(2009) 47 Cal.4th 399 .............................................................................. 5 

 
Statutes 
 
Evid. Code, § 459  ........................................................................................ 4 
 
Rules 
 
Cal. Rules of Court, rule 8.252(a) .......................................................... 4, 5 

 
Cal. Rules of Court, rule 8.520(f) ............................................................... 4 

 
Cal. Rules of Court, rule 8.520(g) .............................................................. 4 
 
Other Authorities 
 
6 Witkin, Cal. Procedure (5th ed. 2008)  

Proceedings Without Trial, § 4 ............................................................... 4 
 
 
 
  



 4 

IN THE SUPERME COURT 
OF THE STATE OF CALIFORNIA 

   
 
 

No. S262634 
 
 

Robert Zolly, Ray McFadden, 
and Stephen Clayton 

Plaintiffs and Appellants, 
 

vs. 
 

City of Oakland 
Defendant and Respondent 

 
 

Opposition to Request for Judicial Notice 
of the Legislature of the State of California  

 
 

LEGAL DISCUSSION 

This court should not consider the California Legislature’s request 
for judicial notice. California Rules of Court, rule 8.520(g) provides, “To 
obtain judicial notice by the Supreme Court under Evidence Code 
section 459, a party must comply with rule 8.252(a).” (Italics added.) 
And the California Legislature is an amicus curiae, not a party. (See 
Cal. Rules of Court, rule 8.520(a) & (f) [differentiating between briefs 
by parties versus amici curiae].) Thus, the Legislature is not authorized 
to file a request for judicial notice. 

This limitation coincides with the basic principle that “[i]n civil 
litigation a nonparty who has not formally intervened ordinarily cannot 
make a motion (Difani v. Riverside County Oil. Co. (1927) 201 Cal. 210, 
214; Marshank v. Superior Court (1960) 180 Cal.App.2d 602, 605; see 
generally 6 Witkin, Cal. Procedure (5th ed. 2008) Proceedings Without 
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Trial, § 4, p. 430.)” (People v. Martinez (2009) 47 Cal.4th 399, 419, 
fn. 2.) A request for judicial notice is one such type of motion that is off  -
limits to nonparties. (See Cal. Rules of Court, rule 8.252(a) [describing 
the “motion” procedures a “party” must follow “[t]o obtain judicial 
notice by a reviewing court”].)  

CONCLUSION 

Because the California Legislature is not a party, this court should 
deny the Legislature’s request for judicial notice.  
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