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INTRODUCTION

Pursuant to California Rules of Court, rule 8.520(d), the
Los Angeles Unified School District submits this supplemental
brief to bring to the Court’s attention a decision that had not
been published in time to be included in the District’s answer
brief on the merits. In K.M. v. Grossmont Union High School
Dist,! Division One of the Fourth District Court of Appeal
joined Division Two of that Court of Appeal? and Division
Three of the Second District Court of Appeal® in holding that
Government Code section 818 bars application of AB 218’s
treble damages provision to public entities. According to the
K.M. court, treble damages under AB 218 “are primarily
intended to punish, resemble punitive damages, and lack a

compensatory purpose.”’*

1(2022) 84 Cal.App.5th 717.

2 See X.M. v. Superior Court (2021) 68 Cal.App.5th 1014,
review granted and briefing deferred (Dec. 1, 2021).

3 See Los Angeles Unified School Dist. v. Superior Court
(2021) 64 Cal.App.5th 549, review granted (Sept. 1, 2021).

4+ K.M., supra, 84 Cal.App.5th at p. 750.



ARGUMENT

In K.M., the plaintiffs obtained a judgment against a
school district based on a claim that the district’s employees
were negligent in their supervision of a drama teacher who
molested them. They sought a new trial based, in part, on the
newly enacted treble damages provision of AB 218. In holding
that they were not entitled to such relief, the Court of Appeal
made the following points:

1. The text of the treble damages provision “reflects a
primarily punitive purpose.” The damages available to a
childhood sexual assault plaintiff “could include damages due
to a plaintiff's awareness that the assault resulted from a prior
coverup.” Hence, treble damages are “by definition in addition
to actual damages and beyond the equivalent of harm done.”®

2. The “only reasonable interpretation of ‘unless
prohibited by another law’ is that it refers to laws that limit
enhanced damages, like Government Code section 818.”
Although the plaintiffs in that case questioned whether the
phrase referred to section 818, “they [did] not offer an
alternative explanation for what law or laws it does refer to.”®

3. References in some legislative history materials to a
goal of compensating victims of sexual assaults that occurred
because of coverups did not establish a compensatory purpose,

because they “[did] not identify the injury for which

584 Cal.App.5th at p. 743.
6 84 Cal.App.5th at p. 744.



compensation is needed,” and because the same materials
included language that “suggest[ed] a punitive motive.””

4. Although an Assembly report stated that AB 218 was
intended to apply to both public and private schools, that did
not mean that all parts of it should be applied to public schools.
“Indeed, the Legislative Counsel’s Digest in the enacted bill
states the bill provides for ‘treble damages against certain
defendants,” and does not limit that qualification to defendants
who engaged in prior coverups.”8

5. Although the plaintiffs argued that there was no basis
for imposing a lesser standard on public schools, the Court of
Appeal pointed out that “[c]ourts have long recognized there is
little justification for imposing enhanced damages on public
entities, including public schools.”

6. The Court rejected the argument that section 818’s
immunity extended only to damages whose purpose is simply
and solely punitive. It explained that the language appeared in
three decisions that involved civil penalties, which “entail
different considerations than enhanced tort damages.”10
Younger involved civil penalties to be used for pollution

abatement.!! Kizer rested on this Court’s conclusion that

784 Cal.App. 5th at p. 745.

8 Ibid.

984 Cal.App.5th at pp. 745-746.
10 84 Cal.App.5th at p. 747.

11 People ex rel. Younger v. Superior Court of Alameda
County (1976) 16 Cal.3d 30.



penalties assessed as part of a citation enforcement action fell
outside the purview of the Tort Claims Act.12 The MTA
decision allowing a plaintiff to collect a civil penalty under
Civil Code section 52, subdivision (b)(2) “noted ‘fundamental
differences’ between civil penalties and punitive damages,
including that penalties are mandatory and do not require the
plaintiff suffer actual damages.”!3 “As for the ‘simply and solely
punitive’ phrasing, we view that as a way of applying the
‘primarily punitive’ requirement of Government Code section
818 in the civil penalties context—not a de facto elimination of
the word ‘primarily.”14

7. It distinguished the treble damages provision upheld
in Beeman v. Burling'® as a remedy set by a legislative body.
By contrast, section 340.1’s provision is permissive and applied
by the fact finder, which is characteristic of punitive
damages.16

8. It declined to follow the reasoning of two United States

Supreme Court decisions, because they involved “complex

12 Kizer v. County of San Mateo (1991) 53 Cal.3d 139.
13 84 Cal.App.5th at p. 747.

14 84 Cal.App.5th at p. 748.

15(1990) 216 Cal.App.3d 1586.

16 84 Cal.App.5th 717, 749.



federal laws that have no bearing on the California statutes

before us.”17

17 Ibid., referring to PacifiCare Health Systems, Inc. v.
Book (2003) 538 U.S. 401 and Cook County v. United States ex
rel. Chandler (2003) 5638 U.S. 119.



CONCLUSION

The K.M. decision reaffirms that the treble damages
provision in section 340.1 should not be applied to public
schools, because it is “imposed primarily for the sake of
punishment.” If that provision were applied to public schools, it
would allow tort plaintiffs to recover not just the amount
needed to compensate them for their injuries, but up to three
times that amount to be awarded at the discretion of the
factfinder.

Three separate divisions of the Court of Appeal have now
concluded that Government Code section 818 bars imposing
treble damages on public schools under section 340.1. This
Court should come to the same conclusion and affirm the Court

of Appeal’s decision in this case.

Calvin House
Gutierrez, Preciado & House, LLP
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