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RESPONSE TO AMICUS CURIAE BRIEF OF 
CALIFORNIA PUBLIC DEFENDERS ASSOCIATION 

 
INTRODUCTION 

The California Public Defenders Association (“CPDA”) submits an 

amicus brief premised on the assertion that the separation-of-powers 

concerns addressed in Solberg v. Superior Court of San Francisco (1977) 19 

Cal.3d 182 and People v. Superior Court (Tejeda) (2016) 1 Cal.App.5th 892 

apply only to the executive branch and therefore cannot restrain the public 

defender’s use of “blanket” peremptory challenges under Code of Civil 

Procedure §170.6 (“§170.6”). 

That position is both legally unsound and constitutionally 

inconsistent. It artificially divides county agencies into “government” and 

“non-government” actors, even though all operate as components of the same 

local executive branch and exercise delegated governmental authority. 

As San Joaquin County Counsel explained in its Supplemental Brief, 

the question before the Court is not which side of the criminal or civil aisle 

an attorney occupies, but whether a government office, acting institutionally, 

may invoke §170.6 in a coordinated manner that affects the assignment and 

operation of the judiciary. If the answer is “no” for one branch of county 

government (e.g., County Counsel or District Attorney), it must be “no” for 

all. 

To hold otherwise would not merely distinguish among agencies; it 

would bind or unbind the clients of government attorneys, the conservatees, 

wards, departments, and individuals whom those attorneys represent, based 
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solely on the happenstance of who represents them. That outcome would 

subvert both the neutrality of judicial administration and the equality of 

litigant treatment under the Code of Civil Procedure. 

 
ARGUMENT 

I. The CPDA’s Premise That Public Defenders Are “Non-  
Governmental Actors” Is Contrary To Statute, Structure, And 
Precedent. 

CPDA’s opening premise, that public defenders “are not part of the 

executive branch” and therefore pose no separation-of-powers risk, is 

factually and legally wrong. 

Under Government Code sections 27700–27710, each county may 

establish an Office of the Public Defender as a department of county 

government. The public defender “shall perform such duties as may be 

prescribed by law or by ordinance of the board of supervisors” (Gov. Code § 

27706), is appointed by the board, paid by the county, and subject to the same 

personnel and budgetary controls as other county officers. This statutory 

design places the Public Defender squarely within the local executive branch, 

no less than the District Attorney or County Counsel. 

California courts have long recognized that local agencies, including 

public defender offices, are creatures of statute and subdivisions of 

government. (See Steen v. App. Div. of Superior Ct. (2014) 59 Cal.4th 1045, 

1053 [the separation of powers clause is violated when the actions of one 

branch “defeat or materially impair the inherent functions of another”]; 

Solberg, supra, 19 Cal.3d at 191–193.) An office funded, managed, and 
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directed by the Board of Supervisors cannot be transformed into a “private” 

actor simply because it represents indigent clients. 

The CPDA’s contrary claim, that defense counsel “owe duties of 

loyalty and confidentiality” and thus function outside the executive sphere, 

confuses professional obligations with governmental status. Every 

government attorney, including those in County Counsel’s office, owes 

loyalty and confidentiality to their clients; those duties coexist with, not apart 

from, their public role. The Legislature’s placement of the Public Defender 

within the county’s executive framework forecloses CPDA’s assertion of 

structural independence. 
 

II. Blanket Disqualification Under Section 170.6 Does Not 
“Materially Impair” The Judiciary; It Functions As An 
Administrative Signal Within The Judiciary’s Own Authority. 

The premise underlying both the CPDA’s amicus brief and much of 

the secondary commentary on Solberg v. Superior Court (1977) 19 Cal.3d 

182 and People v. Superior Court (Tejeda) (2016) 1 Cal.App.5th 892 is that 

the coordinated filing of peremptory challenges somehow “defeats or 

materially impairs” the judiciary’s functions. (See Cal. Const., art. III, § 3; 

Steen v. App. Div. of Superior Ct. (2014) 59 Cal.4th 1045, 1053.) That 

assumption is mistaken. Neither Solberg nor Tejeda held that the routine 

reassignment of cases resulting from a blanket §170.6 disables the judiciary. 

In practice, the consequence of a blanket challenge is simply that the 

presiding judge reassigns matters—an ordinary personnel and calendar-  

management function that courts perform daily. 

/ / / 
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A. Solberg Upheld Section 170.6 on the Understanding that it 

Enhances, not Impairs, Judicial Integrity. 

In Solberg, this Court rejected the argument that §170.6 invaded the 

judiciary’s constitutional province. The Court reasoned that the Legislature 

may authorize peremptory disqualification “to enhance public confidence in 

the impartiality of the bench” and that such regulation does not interfere with 

the judiciary’s ability to decide cases. (Id. at pp. 191-193.) The decision 

expressly acknowledged that reassignments occasioned by disqualification 

are part of the judiciary’s own administrative domain. (Ibid.) 

Thus, Solberg presupposes that a §170.6 challenge—even if filed 

frequently—operates within, not against, the judicial branch’s control. The 

judiciary remains free to assign cases among available judges, to balance 

calendars, and to ensure coverage for all departments. Nothing in Solberg 

suggests that the filing of challenges, whether by private or public litigants, 

“materially impairs” those functions. 

 B. Tejeda Addressed Executive Retaliation, not Institutional Paralysis. 

The later decision in Tejeda involved allegations that an elected 

District Attorney’s Office used blanket challenges to punish a sitting judge 

for adverse rulings in a high-profile matter. (Tejeda, supra, 1 Cal.App.5th at 

p. 924 (dis. opn. of Thompson, J.).) The separation-of-powers question arose 

not because the challenges prevented the judiciary from functioning, but 

because the motive, executive retaliation, threatened judicial independence. 

Even there, the court did not find actual impairment of court operations; it 

hypothesized that such impairment could occur if one co-equal branch sought 
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to dominate another. (Id. at pp. 923-924.) 

Here, by contrast, no party contends that §170.6 filings by County 

Counsel, or by any county office, have ever paralyzed the courts or prevented 

the assignment of cases. To the contrary, the judiciary retains plenary 

authority to reassign matters and to adjust caseloads as needed. The only 

asserted “burden” is administrative, precisely the type of personnel 

management that courts routinely undertake when a judge retires, takes 

extended leave, or proves unsuited for a particular assignment. Such 

logistical adjustments are not constitutional injuries. 

C. Administrative Reassignment of Cases is Routine and 

Constitutionally Benign. 

Every day, presiding judges address contingencies that affect judicial 

assignments: illness, retirement, elevation to another court, or the recognition 

that a particular judge’s background better suits one calendar than another. 

These are personnel issues, not constitutional crises. A blanket §170.6 filing 

simply adds another data point for those administrative decisions, it signals 

to the presiding judge that, rightly or wrongly, the appearance of bias has 

undermined confidence in a particular assignment. 

Responding to that signal by reassigning cases does not “defeat or 

materially impair” any inherent judicial function under Steen. (59 Cal.4th at 

1053.) On the contrary, it reflects the judiciary’s independent exercise of its 

own inherent authority to maintain fair and efficient court operations. To 

characterize such reassignments as an impairment is to confuse the exercise 

of judicial control with its loss. 
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D. Consideration of Bias is a Legitimate and Necessary Factor in 

Judicial Assignment. 

If it is proper for the presiding judge to reassign a new appointee 

whose sole background is in criminal law away from a complex probate 

calendar, it cannot be constitutionally suspect for that same presiding judge 

to respond to demonstrated bias concerns by reassigning cases. The latter is 

no greater an interference with judicial functions than the former. Both serve 

the same constitutional value, the public’s confidence that cases will be 

adjudicated competently and impartially. As Solberg recognized, legitimacy 

of the judiciary “is essentially a perception of the people.” (19 Cal.3d at 193, 

fn. 10.) Addressing bias, even through the mechanism of §170.6, therefore 

strengthens rather than weakens judicial independence. 

E. The “Material Impairment” Theory Should be Reserved for 

Genuine Structural Encroachments. 

The constitutional separation of powers protects against one branch’s 

attempt to assume or control the core powers of another, such as when the 

executive purports to assign judges, the Legislature attempts to decide cases, 

or the judiciary undertakes to prosecute crimes. (Steen, supra, 59 Cal.4th at 

1053; Carmel Valley Fire Protection Dist. v. State of California (2001) 25 

Cal.4th 287, 297-298.) Nothing of that magnitude occurs when a court 

reassigns cases in response to peremptory challenges. Blanket filings may 

create inconvenience, but inconvenience is not constitutional impairment. 

Accordingly, even if the Court were to conclude that coordinated 

filings by a government office warrant scrutiny, the correct analytical focus 
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should be whether those filings actually prevent the judiciary from 

performing its adjudicative function, not whether they prompt the presiding 

judge to make administrative adjustments. On that standard, no “material 

impairment” exists. 
 

III. Fiduciary Duties And Ethical Obligations Do Not Transform 
Institutional Action Into Individual Representation. 

The CPDA argues that the Public Defender’s ethical and fiduciary 

duties compel the office to advise each client to exercise a peremptory 

challenge when a judge is perceived as biased, and that coordinated 

disqualifications therefore remain “individual” rather than “institutional.” 

That reasoning is both inconsistent with constitutional doctrine and 

unsupported by professional responsibility law. 

A. Professional Duties Cannot Expand a Public Office’s 

Constitutional Authority. 

Every government attorney, whether in County Counsel, the District 

Attorney, or the Public Defender’s Office, owes loyalty and confidentiality 

to the client. Those duties coexist with, but do not enlarge, the scope of 

constitutional power assigned to the office. As this Court explained in 

Solberg v. Superior Court (1977) 19 Cal.3d 182, 191-193, ethical 

considerations may inform how lawyers exercise statutory rights, but they do 

not define the constitutional boundaries of interbranch authority. 

The separation-of-powers analysis asks whether a government 

institution, acting collectively, has defeated or materially impaired another 

branch’s inherent function. (Steen v. App. Div. of Superior Ct. (2014) 59 
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Cal.4th 1045, 1053.) When a public defender’s office authorizes or 

encourages a department-wide policy of disqualification, the action is 

institutional even if each motion bears an individual client’s name. 

Professional loyalty does not insulate coordinated government conduct from 

constitutional review. 

B. The CPDA’s Own Description Reveals a Department-Wide Policy, 

not Individualized Advocacy. 

CPDA’s amicus brief candidly concedes that when bias concerns 

arise, “the Public Defender authorizes” deputies to advise all clients to file 

challenges, and “by the time our concerns have reached that point, few clients 

are willing to appear before that judge.” (CPDA Amicus at p. 22.) That is 

precisely the kind of office-level decision-making that implicates the 

structural concerns of Solberg and Tejeda. It is the office, not each defendant 

independently, determining that a judicial officer should be categorically 

removed from a class of cases. 

The Court has long recognized that a government entity acts through 

its authorized agents, and when those actions are coordinated and repeated 

across cases, they are attributable to the institution itself. (See People v. 

Superior Court (Greer) (1977) 19 Cal.3d 255, 262 [prosecutorial discretion 

belongs to the office, not individual deputies].) The same principle applies to 

defense agencies operating within the governmental framework. 

C. Institutional Coordination Distinguishes Legitimate Advocacy 

from Structural Encroachment. 

To be clear, nothing in County Counsel’s position diminishes the right 
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of any individual litigant, indigent or otherwise, to file a peremptory 

challenge in a specific case. Section 170.6 expressly preserves that right. 

What the Constitution forbids is the use of that mechanism as an institutional 

policy tool by any government office. Once a department adopts or enforces 

a practice of automatic disqualification, the conduct ceases to be a matter of 

individual advocacy and becomes a form of administrative leverage directed 

at judicial assignments. It is that institutional dimension, not the motive of 

zealous representation, that raises the separation-of-powers concern. 

 D. The Ethical-Duty Argument Proves Too Much. 

If the CPDA’s theory were correct, any public agency could justify 

systemic interference with another branch’s operations by invoking the 

professional duties of its lawyers. The District Attorney could claim a duty 

to “protect victims” as justification for retaliatory disqualifications; County 

Counsel could invoke loyalty to departments to shape judicial assignments; 

and the Public Defender could invoke client fidelity to remove judges 

wholesale. The Constitution does not yield to professional self-justification. 

Separation-of-powers limitations exist precisely to ensure that every branch, 

including agencies staffed by attorneys, operates within its assigned sphere. 

 E. The Court Should Reaffirm that Ethical Fidelity Complements, not 

Displaces, Structural Neutrality. 

Ethical duties and constitutional boundaries are not in conflict. 

Lawyers serving public institutions may and must advocate vigorously for 

their clients, but they must do so within the framework that preserves the 

judiciary’s independence and the evenhanded administration of justice. The 
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individualized representation that §170.6 contemplates remains intact; what 

the Constitution forbids is the conversion of that statutory privilege into an 

instrument of institutional policy. 
 

IV. Equal Protection And “Access To Justice” Do Not Excuse 
Constitutional Limits. 

CPDA invokes principles of equality, arguing that prohibiting blanket 

challenges by public defenders would deny indigent defendants the same 

“access to justice” as wealthy defendants with private counsel. (CPDA Br., 

p. 19.) This argument misunderstands both the nature of §170.6 and the Equal 

Protection Clause. 

Section 170.6 does not confer a personal constitutional right to a 

peremptory challenge; it creates a procedural mechanism regulated by the 

Legislature. (Solberg, supra, 19 Cal.3d at 191–192.) The Legislature or this 

Court may reasonably differentiate between private and institutional actors 

to protect the judicial branch from coordinated governmental interference. 

So long as each defendant or conservatee retains the ability to file an 

individual challenge, indigent and non-indigent litigants are treated alike in 

all material respects. 

More importantly, CPDA’s proposal would generate inequality of its 

own. As San Joaquin County Counsel explained in its Supplemental Brief, if 

§170.6 restrictions apply to County Counsel and the District Attorney but not 

to the Public Defender, the law would afford greater procedural power to one 

set of government-represented litigants than to another. (See Supplemental 

Brief of Real Party in Interest, at pp. 5.) That asymmetry would bind the 
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clients of one public office, the County, its departments, or conservatees 

represented through County Counsel, while freeing the clients of another. 

Nothing in the Constitution requires such inequity, and principles of fair 

judicial administration forbid it. 
 

V. The CPDA’s Anecdotal Examples, While Troubling, Do Not 
Establish Constitutional Authority. 

The CPDA’s “Judge A–D” narratives are dramatic illustrations of 

judicial bias, but they are not legal authority. Individual misconduct, if 

proven, is properly addressed through the Commission on Judicial 

Performance (Cal. Const., art. VI, § 18), appellate review, or case-specific 

challenges, not by granting an entire government office permanent authority 

to disqualify judges at will. 

This Court has repeatedly refused to constitutionalize remedies for 

bias that would compromise judicial independence. (Solberg, supra, 19 

Cal.3d at 192–193.) The existence of isolated judicial impropriety cannot 

justify institutional practices that themselves erode the judiciary’s ability to 

function. 
 

CONCLUSION 

The California Public Defenders Association’s amicus brief asks this 

Court to create an unprecedented constitutional exemption, declaring that 

one branch of county government may engage in conduct that other branches 

may not, based on the moral character of its mission. The Constitution, 

however, does not discriminate between “good” and “bad” government 

actors; it regulates the exercise of governmental power to preserve coequal 
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independence. 

If the Court holds that a government office may not, consistent with 

separation of powers, employ §170.6 as an institutional tool to influence 

judicial assignments, that rule must apply uniformly to all government 

offices, including the Public Defender. 

The CPDA’s well-intentioned brief underscores the importance of 

judicial fairness, but it offers no legal basis to exempt public defenders from 

the same constitutional limits that bind all governmental agencies. The Court 

should therefore reject CPDA’s proposed distinction and reaffirm that the 

separation of powers applies equally across all arms of county government. 
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RESPONSE TO AMICUS CURIAE BRIEF OF 
CALIFORNIA JUDGES ASSOCIATION  

 

INTRODUCTION 

The California Judges Association (“CJA”) contends that “blanket 

challenges” under Code of Civil Procedure §170.6 raise separation-of-  

powers concerns regardless of the filing party. CJA asserts that public 

defenders and conflict counsel are “state actors,” and thus their use of §170.6 

presents the same constitutional problem as when a district attorney or county 

counsel files such challenges. It concludes that §170.6 itself is an 

unconstitutional legislative intrusion into the judiciary’s power to assign 

judges and should therefore be curtailed or declared invalid. (CJA Supp. 

Amicus Br. at pp. 5–9.) 

Ironically, CJA’s solution would itself violate the very separation-of-  

powers doctrine it invokes. By asking this Court to strike down or rewrite a 

duly enacted statute that has governed judicial disqualification for nearly 

seventy years, CJA invites the judiciary to perform a legislative function, to 

alter statutory policy judgments reserved to the Legislature. The doctrine of 

separation of powers restrains both branches: the Legislature may not control 

the adjudicative process, and the judiciary may not usurp legislative 

policymaking. (See Superior Court v. County of Mendocino (1996) 13 

Cal.4th 45, 52.) Section 170.6 represents a permissible legislative policy 

choice, not a constitutional trespass. 

/ / / 

/ / / 
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ARGUMENT 

A. The Separation-of-Powers Concern is Limited to Coordinated 

Executive Action, not to all Litigants. 

CJA’s argument blurs the distinction between executive coordination 

and legislative prerogative. The question posed by this Court concerns 

whether “blanket” filings by executive-branch agencies might impede 

judicial case-assignment authority, not whether the Legislature exceeded its 

law-making power by enacting §170.6. The statute merely authorizes one 

peremptory challenge per side per case; it does not direct how the presiding 

judge must assign matters. When used in this narrow, case-specific manner, 

§170.6 complements, rather than invades, the judiciary’s constitutional 

domain. 

As this Court has long recognized, “the Legislature possesses full 

power to prescribe the practice and procedure by which the courts shall 

exercise their jurisdiction.” (Brydonjack v. State Bar (1929) 208 Cal. 439, 

442.) CJA’s proposed remedy, judicially rewriting or voiding §170.6, would 

invert that principle and allow the judiciary to nullify legislative procedure 

on policy grounds. Nothing in the record demonstrates that §170.6 materially 

impairs the judiciary’s ability to perform its essential functions. (People v. 

Superior Court (Tejeda) (2016) 1 Cal.App.5th 892, 913 (conc. opn. of 

Aronson, J.).) 

B. Public Defenders and Conflict Counsel are Executive-Branch 

Entities and Must be Treated Equally for Separation-of-Powers Purposes. 

The California Judges Association’s suggestion that the Public 
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Defender and conflict counsel fall outside the reach of the separation-of-

powers analysis misconstrues their institutional status. Although public 

defenders perform an adversarial role in litigation, their offices are creations 

of the executive branch, established and governed by county boards of 

supervisors under Government Code sections 27700–27705. Like the 

District Attorney and Office of County Counsel, they are county departments 

whose authority, funding, and operational oversight derive from the 

executive branch of local government, not from the judiciary. 

For structural purposes, therefore, the Public Defender is a 

governmental entity whose powers exist by legislative grant and whose 

officials execute laws enacted by the Legislature. Its function as defense 

counsel does not convert it into a judicial or quasi-judicial body; it remains 

an arm of the executive charged with carrying out statutory responsibilities. 

(See People v. Superior Court (Tejeda) (2016) 1 Cal.App.5th 892, 912 fn. 8 

(conc. opn. of Aronson, J.); Gov. Code, §§ 27700–27705.) 

Consequently, any separation-of-powers limitation that the Court 

might consider must apply equally to all executive-branch litigants who 

regularly appear before the courts, including the District Attorney, Office of 

County Counsel, and Public Defender. To impose restrictions on some, while 

exempting others, would distort the very balance that the separation-of-  

powers doctrine is intended to preserve, by granting one institutional litigant 

procedural advantages over its governmental counterparts and undermining 

parity within the adversarial system. 

/ / / 
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C. The Legislature’s Enactment of Section 170.6 was an Affirmative 

Safeguard, not an Encroachment. 

CJA’s reliance on Austin v. Lambert (1938) 11 Cal.2d 73 is misplaced. 

The version invalidated in Austin was struck down because it lacked 

legislative restraint. The Legislature responded by crafting §170.6 with clear 

limits, a one-time challenge, early filing deadlines, and express judicial 

reassignment procedures, which reconciled efficiency with litigant 

confidence. (See Solberg v. Superior Court (1977) 19 Cal.3d 182, 197–198.) 

Far from intruding on judicial functions, this enactment demonstrates 

legislative respect for the courts’ role while codifying a minimal procedural 

right. 

To now declare that enactment unconstitutional would itself constitute 

judicial legislation, which is precisely the violation that separation-of-powers 

principles forbid. (See People v. Bunn (2002) 27 Cal.4th 1, 14 [judiciary may 

not rewrite statutes under the guise of interpretation].) 

D. Judicial Efficiency Cannot Override Legislative Protections. 

CJA’s “constitutional crisis” narrative rests on anecdote, not evidence. 

There is no showing that use of §170.6, by any party, has paralyzed the 

judiciary or impeded case assignment. In San Joaquin County and elsewhere, 

reassignments occur without delay, underscoring that the judiciary’s 

administrative authority and the Legislature’s procedural authority coexist 

harmoniously. 

The Legislature determined that the appearance of fairness outweighs 

minor inconvenience. (Fry v. Superior Court (2013) 222 Cal.App.4th 475, 
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481 [statute ensures public confidence in judicial neutrality].) That 

determination is a quintessential legislative function, and it is not for the 

courts to undo on policy grounds. 

E. The Appropriate Limitation is one Challenge per Case. 

The statute’s existing one-per-case restriction already protects the 

judiciary’s autonomy. Upholding that legislative design honors both 

branches’ constitutional boundaries. CJA’s proposed judicial abrogation of 

§170.6 would, paradoxically, be the very encroachment that separation-of-  

powers principles are intended to prevent. (Solberg, supra, 19 Cal.3d at 198.) 
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RESPONSE TO AMICUS CURIAE BRIEF OF MARSANNE WEESE 
 

INTRODUCTION 

Amicus Marsanne Weese urges this Court to distinguish between the 

use of §170.6 by executive agencies and by non-executive attorneys such as 

public defenders. According to her, separation-of-powers limits apply only 

to the former. 

That view is constitutionally incomplete and structurally inconsistent 

with California’s system of county government. While Weese frames the 

issue as one of “executive overreach,” the true inquiry—under Solberg v. 

Superior Court (1977) 19 Cal.3d 182 and Steen v. App. Div. of Superior Ct. 

(2014) 59 Cal.4th 1045—is whether the institutional use of §170.6 by any 

government office materially impairs the judiciary’s ability to administer 

cases. 

County Counsel represents not a single department or litigant, but the 

entire County government, including its departments, boards, commissions, 

and, when authorized, individual employees sued in their official or personal 

capacities. (Gov. Code §§ 26529, 27640; see also County Charter, art. IX.) 

Any restriction on County Counsel’s ability to exercise §170.6 therefore 

constrains the rights of the County’s clients, which include both institutional 

entities and individuals. The constitutional concern is not about the label of 

“executive” versus “defense,” but about maintaining parity in access to 

judicial fairness for all represented by government counsel. 

/ / / 
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ARGUMENT 
 

I. Weese’s Attempt To Exempt Public Defenders From Separation-  
Of-Powers Constraints Misstates The Doctrine. 

Weese’s amicus brief reduces the separation-of-powers inquiry to a 

one-directional rule: that only “executive overreach” threatens judicial 

independence. (Weese Amicus, p. 5.) But Steen and Carmel Valley Fire 

Protection Dist. v. State of California (2001) 25 Cal.4th 287, 297–298, make 

clear that the doctrine is violated whenever “the actions of one branch defeat 

or materially impair the inherent functions of another,” regardless of motive 

or classification. 

Solberg itself upheld §170.6 precisely because it viewed the judiciary 

as retaining control over its internal administration despite peremptory 

challenges. (19 Cal.3d at 191–193.) The Court did not hinge its analysis on 

whether the moving party was a prosecutor or a defense attorney. It focused 

on function: whether the judiciary could continue to operate effectively. 

That same standard governs here. The capacity for institutional use of 

§170.6, not the office’s nominal branch affiliation, determines the potential 

for interference with judicial administration. A coordinated pattern of 

disqualification by any county office, whether District Attorney, Public 

Defender, or County Counsel, implicates the same structural concern because 

each acts on behalf of the County and wields institutional litigation authority. 
 

II. County Counsel Is An Executive Agency That Represents All 
County Departments, Officials, And Employees. 

The Office of the County Counsel serves as the legal arm of county 

government. By statute, it represents the Board of Supervisors, all county 
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departments and officers, certain special districts, and individual employees 

when sued in connection with their public duties. (Gov. Code §§ 26529, 

27640, 31000.6.) County Counsel’s function is not that of a private attorney 

retained for a single client or case, but of a unified legal representative 

through which the County, as a whole, performs its governmental 

obligations. In that capacity, the office operates within the local executive 

branch and exercises the County’s institutional authority to appear and 

defend in court. 

Because County Counsel speaks on behalf of all county entities, any 

limitation on its ability to invoke Code of Civil Procedure §170.6 inevitably 

restricts the rights of those it represents. The office’s clients include 

departments such as Behavioral Health Services, the Sheriff’s Office, and 

Human Resources, as well as individual employees and conservatees whose 

personal rights and liabilities are adjudicated in dependency, civil, and 

conservatorship matters. When County Counsel is prohibited from 

exercising a peremptory challenge, these clients are effectively bound to a 

judicial assignment they may perceive as biased, while similarly situated 

litigants represented by the Public Defender or private counsel remain free 

to seek disqualification. 

The Constitution and §170.6 do not contemplate such unequal 

treatment among government-represented parties. County Counsel’s 

authority to file a peremptory challenge is not an institutional privilege but a 

procedural safeguard ensuring the fairness due to every client the office is 

mandated to represent. A restriction unique to County Counsel would impair 
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not merely the office itself but the diverse range of individuals and 

departments whose interests depend upon its representation. 

This structural reality underscores the need for constitutional and 

procedural parity across all branches of county representation. It is precisely 

because County Counsel’s clients span both institutional and individual 

interests that the separation-of-powers doctrine cannot rationally justify 

affording different procedural rights to other government advocates—a 

principle addressed in the following section. 
 

III. The Separation-Of-Powers Doctrine Cannot Justify Treating 
Similarly Situated Government Litigants Differently. 

Weese contends that public defenders are categorically “non-  

executive” because they owe loyalty to individual clients. (Weese Amicus, 

p. 8.) But that ethical distinction does not alter constitutional status. Both the 

Public Defender and County Counsel are statutory county offices created 

under the same executive framework, funded and supervised by the Board of 

Supervisors. (Gov. Code §§ 27700–27706.) Both may appear in court on 

behalf of clients who are bound by the agency’s litigation decisions. 

If §170.6 is restricted for County Counsel and the District Attorney 

but not for the Public Defender, the result is unequal treatment of similarly 

situated government-represented litigants. A conservatee defended by 

County Counsel in an LPS proceeding would be denied the same procedural 

safeguard enjoyed by a criminal defendant represented by the Public 

Defender, even though both face involuntary deprivation of liberty. Nothing 

in the Constitution or the Code of Civil Procedure supports such disparity. 
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Weese’s approach would thus produce the very inequity she seeks to avoid: 

certain individuals, represented by one arm of government, would be locked 

to a judge despite documented bias, while others, represented by another arm 

of government, could freely exercise disqualification. Equal access to fair 

adjudication requires uniform application of §170.6 across all public offices. 
 

IV. Institutional Parity Is Essential To Judicial Independence And 
Public Confidence. 

The doctrine of separation of powers is not a shield for one category 

of attorneys. Its purpose is to preserve the balance between branches of 

government and maintain public confidence in impartial adjudication. When 

the judiciary treats one government office as constitutionally free to use 

§170.6 but forbids another, it inserts itself into the internal structure of local 

government, deciding which departments’ clients will have access to 

impartial judges. That outcome itself risks “materially impairing” the 

judiciary’s appearance of neutrality. 

A rule of parity ensures both clarity and legitimacy. Each government 

office, regardless of whether it prosecutes, defends, or advises, should stand 

on equal procedural footing when appearing before the courts. The consistent 

application of §170.6 prevents the judiciary from having to draw institutional 

distinctions that the Constitution does not recognize and that the Legislature 

never intended. 
 

V. The Practical Realities Of County Representation Demonstrate 
The Need For Equal Access To §170.6  . 

Weese’s amicus relies on data suggesting that public defenders do not 
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dominate entire criminal calendars, and thus their blanket challenges cause 

minimal disruption. (Weese Amicus, Exh. A.) But her anecdotal statistics 

from San Francisco bear no relevance to other counties. In smaller 

jurisdictions, including San Joaquin, the Public Defender often represents 

nearly every criminal defendant, while County Counsel represents all 

departments and most public officers in civil, dependency, and 

conservatorship matters. 

A restriction unique to County Counsel therefore affects far more than 

one department; it impacts every proceeding involving the County and its 

employees. The Court should not adopt a rule that varies in constitutional 

consequence based on local population or staffing ratios. Separation of 

powers does not depend on census data. 

 
CONCLUSION 

The Constitution does not divide the government’s litigating arms into 

“favored” and “disfavored” classes. County Counsel, like the Public 

Defender and District Attorney, operates as a statutory component of county 

government under the supervision of the Board of Supervisors. Its 

representation extends to all County departments and to individual 

employees and conservatees whose rights depend upon the impartiality of 

the tribunal. 

To restrict County Counsel’s ability to utilize §170.6 while permitting 

public defenders or private counsel to do so would create an untenable 

asymmetry, one that undermines judicial neutrality and the equal protection 
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of government-represented parties. The Court should therefore reject the 

Weese amicus distinction and reaffirm that the separation-of-powers doctrine 

applies uniformly to all institutional actors within county government. 

  



31 
Response To Amici Curiae Briefs Of California Public Defenders 
Association, California Judges Association, Marsanne Weese, And 

California District Attorneys Association 
 

RESPONSE TO AMICUS CURIAE BRIEF OF CALIFORNIA 
DISTRICT ATTORNEYS’ ASSOCIATION 

 

The California District Attorneys Association’s (“CDAA”) amicus 

brief, filed October 21, 2025, provides additional confirmation that §170.6, 

as interpreted in Johnson v. Superior Court (1958) 50 Cal.2d 693 and Solberg 

v. Superior Court (1977) 19 Cal.3d 182, remains a constitutional and 

balanced legislative measure. CDAA’s analysis directly refutes the California 

Judges Association’s assertion that the statute itself constitutes a 

“constitutional crisis,” and it underscores that judicial restraint, parity, and 

legislative deference are the principles that must guide this Court’s review. 

CDAA explains that for nearly seven decades the courts have 

consistently upheld §170.6, including in cases involving “blanket” filings, 

because any administrative inconvenience does not “substantially impair or 

practically defeat” the judiciary’s constitutional functions. (Solberg, supra, 

19 Cal.3d at p. 204; Johnson, supra, 50 Cal.2d at p. 697.) That enduring 

balance between efficiency and fairness is precisely what the separation-of-  

powers doctrine protects. To now invalidate or rewrite the statute would, as 

CDAA aptly observes, “dramatically disturb a workable accommodation” 

that has long ensured confidence in the courts while preserving judicial 

independence. 

Equally significant, CDAA highlights that fairness requires parity 

among institutional litigants who dominate the court’s calendars. The Public 

Defender, like the District Attorney and Office of County Counsel, is a 

creature of statute, established by the board of supervisors under Government 



32 
Response To Amici Curiae Briefs Of California Public Defenders 
Association, California Judges Association, Marsanne Weese, And 

California District Attorneys Association 
 

Code sections 27700 through 27705, and exercises its authority by virtue of 

that legislative grant. To restrict executive-branch agencies while exempting 

the Public Defender would therefore create, not cure, constitutional 

imbalance, allowing one governmental actor to wield a procedural advantage 

over its adversary. The doctrine of separation of powers demands equal 

treatment of similarly situated entities, not selective judicial intervention. 

CDAA also grounds the debate in pragmatic terms: genuine 

separation-of-powers concerns arise only where coordinated filings 

“materially impair” a court’s ability to manage its business. (Howard Jarvis 

Taxpayers Assn. v. Padilla (2016) 62 Cal.4th 486, 499.) No such impairment 

has been shown here or elsewhere. In San Joaquin County, reassignments 

following §170.6 filings occur promptly and without disruption—  

demonstrating that the statute’s operation is fully compatible with judicial 

administration. 

Finally, CDAA echoes this Court’s own admonition in Solberg that 

any “future adjustments to this sensitive balance” should be made by the 

Legislature, not through judicial revision. (Solberg, supra, 19 Cal.3d at p. 

204.) CJA’s invitation for the judiciary to invalidate or redraft a long-standing 

statute would invert that principle and itself constitute the very encroachment 

that the separation-of-powers doctrine forbids. The more faithful 

constitutional course is the one CDAA and the Public Conservator both 

urge—respect for legislative judgment, institutional parity, and judicial 

restraint. 

/ / / 
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A. Legislative Authority and Judicial Restraint. 

For nearly seventy years, §170.6 has stood as a valid exercise of the 

Legislature’s constitutional authority to “prescribe the practice and 

procedure by which the courts shall exercise their jurisdiction.” (Brydonjack 

v. State Bar (1929) 208 Cal. 439, 442.) It ensures confidence in the 

impartiality of the judiciary while allowing courts to continue functioning 

efficiently. (Johnson v. Superior Court (1958) 50 Cal.2d 693, 697; Solberg 

v. Superior Court (1977) 19 Cal.3d 182, 204; Fry v. Superior Court (2013) 

222 Cal.App.4th 475, 481.) 

The California Judges Association’s invitation for this Court to 

declare the statute unconstitutional would invert the separation-of-powers 

doctrine it invokes. It is not the role of the judiciary to rewrite or repeal a 

procedural statute that has functioned harmoniously within California’s 

constitutional system for decades. To do so would substitute judicial 

policymaking for legislative judgment, creating precisely the encroachment 

that the separation-of-powers doctrine forbids. 

B. Parity and Fairness Among Governmental Litigants. 

The arguments advanced by the California Public Defenders 

Association and attorney Weese rest on an unsustainable distinction between 

executive and non-executive litigants. As the California District Attorneys 

Association correctly notes, the District Attorney, Office of County Counsel, 

and Public Defender are all creatures of statute, established and supervised 

by county boards of supervisors under Government Code sections 27700 

through 27705. Each operates within the executive branch of local 
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government. Although their litigation functions differ, their institutional 

status is the same. 

Accordingly, any separation-of-powers limitation this Court might 

recognize must apply uniformly to all such offices. To restrict the Office of 

County Counsel or the District Attorney while exempting the Public 

Defender would not promote balance, it would destroy it. The constitutional 

guarantee of equal access to a fair and impartial tribunal cannot depend on 

which arm of the executive happens to appear before the court. 

C. Preservation of the Legislative Balance. 

As reaffirmed in Solberg, potential abuses of §170.6 are to be 

addressed “with due regard for the rights of all concerned” by the Legislature, 

not by judicial decree. (Solberg, supra, 19 Cal.3d at p. 204.) If the Legislature 

determines that refinements are warranted, it is fully capable of enacting 

them—as it has done when amending analogous statutes such as Code of 

Civil Procedure section 231.7. Judicial modification of §170.6, however well 

intended, would itself upset the constitutional balance among the branches. 

 
CONCLUSION 

The amici collectively underscore the enduring balance between 

legislative authority and judicial independence that Code of Civil Procedure 

§170.6 was designed to preserve. For nearly seventy years, the statute has 

functioned as a constitutional safeguard, protecting public confidence in 

judicial neutrality while leaving intact the courts’ inherent authority to assign 

and manage their own calendars. 
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Each amicus offers a different lens, but none identifies any genuine 

“material impairment” to the judiciary resulting from §170.6. The California 

Judges Association asks this Court to rewrite or narrow a statute the 

Legislature deliberately crafted to promote fairness; the California Public 

Defenders Association and Marsanne Weese seek selective exemptions that 

would fracture parity among government-represented litigants; and the 

California District Attorneys Association correctly reminds the Court that 

judicial restraint, legislative deference, and institutional equality are the 

foundations of separation of powers itself. 

Uniform application of §170.6 to all litigants, public and private, 

executive and defense alike, honors those principles. The Constitution does 

not license one branch, agency, or office to wield greater procedural power 

than another. It entrusts the Legislature to define practice and procedure, and 

the judiciary to apply those rules evenhandedly. 

For these reasons, the Court should reaffirm that Code of Civil 

Procedure §170.6 remains a valid, constitutional, and essential safeguard; 

that its protections extend equally to all litigants appearing before 

California’s courts; and that any future modification of this carefully 

balanced statute lies with the Legislature, not the judiciary. 
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