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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF CALIFORNIA, | No. S105403

PLAINTIFF AND RESPONDENT, Los Angeles County
Superior Court No.
V. KA032767
RUN PETER CHHUON AND CAPITAL CASE
SAMRETH SAM PAN,

DEFENDANTS AND APPELLANTS.

I.
MR. CHHUON’S CONVICTION AND SENTENCE ARE
RENDERED INVALID UNDER THE RACIAL JUSTICE
ACT

A. Introduction

Run Chhuon! was born in Cambodia in 1972 and began an
ordinary life in a small village, tending to a family cow. (24RT 4089-
4090.) But the wars in Southeast Asia wrought a violent change to
that life. The Khmer Rouge separated three-year-old Run Chhuon
and his five-year-old brother from the rest of their family and

tortured him, physically and psychologically. (AOB, pp. 31, 34-37.)

1 As set forth in a separate motion before this Court, this case
was charged as “People v. Run Peter Chhoun and Samreth Sam
Pan,” and that misspelling of Mr. Chhuon’s name has persisted. As
indicated on his social security card and as preferred by himself, Mr.
Chhuon’s name is properly spelled “Chhuon,” and appellant will use
that spelling in this brief.
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The Chhuon family managed to escape the genocide and eventually
made their way to Long Beach, California, where Run Chhuon fell
in with other Southeast Asian refugee children. (24RT 4104-4114.)
Mr. Chhuon was convicted and sentenced to death in Los Angeles
County for a shooting in Sacramento that left two dead and one
injured and a shooting in Pomona that killed one. Both incidents
occurred in 1995, when he was 22 years old.

Mr. Chhuon and his family arrived in America as part of a
larger exodus of Cambodians escaping the horrors of the genocide.
They entered a late twentieth century American landscape laden
with pre-existing prejudices, including long-standing anti-Asian
stereotypes, and stereotypes used to define people of color, including
a mounting “superpredator” hysteria aimed at poorer youth of color
involved in gangs. These stereotypes obscured the reality of the
extreme physical and psychological trauma Mr. Chhuon experienced
at the hands of the Khmer Rouge. The crimes with which he was
charged were serious, but the Constitution requires respect for the
essential human dignity “even [of] those convicted of heinous
crimes.” (Roper v. Simmons (2005) 543 U.S. 551, 572); see also
Brown v. Plata (2011) 563 U.S. 493, 510 [respect for human “dignity
animates the Eighth Amendment”]; People v. Nadey (2024) 16
Cal.5th 102, _ [321 Cal.Rptr.3d 788, 882] (dis opn. of Liu, J.)
[prosecutor’s use of dehumanizing language inconsistent with
requirements of capital sentencing].)

The prosecutor in Mr. Chhuon’s trial leaned on anti-Asian
and anti-Black and Brown stereotyping in ways that violated the

California Racial Justice Act (“RJA”, codified as Penal Code section
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745)2 and left the verdict and sentence irredeemably tainted. The
prosecutor systematically dehumanized Mr. Chhuon, casting him as
a deviant and ungrateful foreigner who was, and always would be, a
gang “predator” who commanded a pack of juvenile superpredators.
The prosecutor refused to dignify Mr. Chhuon and other Southeast
Asian trial participants with the use of their real names, labeling
them with nicknames, gang monikers, in part because they were
“simpler . . . to pronounce” than Cambodian names. (13RT 2064.)
The prosecutor, with the aid of the trial court, engaged in
Cambodian Genocide denialism, questioning or outright denying,
both the facts of the atrocity and its impact on Mr. Chhuon.
Dehumanization, the denial of a person’s human qualities, is
a well-studied phenomenon. (Goff et al., Not Yet Human: Implicit
Knowledge, Historical Dehumanization, and Contemporary
Consequences (2008) 94 J. of Personality & Social Psychology 292,
293 (Goff et al.).) Due to centuries of socialization, most Americans
harbor an implicit and unconscious bias that humanity is most
associated with Whiteness, even if one were to hold a conscious
belief that all human beings are equally human. (Morehouse et al.,
All human social groups are human, but some are more human than
others: A comprehensive investigation of the implicit association of
“Human”to US racial/ethnic groups (2023), 120 Proc. Natl. Acad.
Sci. U.S.A. 1, 2.) In many people’s minds, “human” is a category
implicitly reserved for the socially dominant group, and language

can trigger decisions in accordance with this belief.

2 Statutory references will be to the Penal Code unless
otherwise noted.
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The prosecutor’s dehumanizing stereotyping played into
biases against Asian Americans and youth of color that were so
deep-rooted they were adopted and even expanded upon by the trial
court and Mr. Chhuon’s own counsel, who referred to him as a “child
from the jungle.” The cumulative effect of the dehumanization and
racial othering was to present a portrait of Mr. Chhuon as a sub-
human avatar of gang violence. The prosecutor erased Mr. Chhuon’s
individuality and humanity and primed the jury to fall into well-
worn grooves of implicit bias carved by racial stereotypes, both
longstanding (Asian identity as foreign, immutable, incompatible
with American identity) and new (youth of color as unredeemable
superpredators). That bias defined Mr. Chhuon for the jury in a way

no mitigation presentation could remake.

B. The Racial Justice Act

The California Legislature enacted the RJA in 2020,
announcing that “we can no longer accept racial discrimination and
racial disparities as inevitable in our criminal justice system.”
(Assem. Bill No. 2542 (A.B. 2542) (2019-2020 Reg. Sess.) § 2, subd.
(g).) The Legislature declared its intent “to eliminate racial bias
from California’s justice system because racism in any form or
amount, at any stage of a criminal trial, is intolerable, inimical to a
fair criminal justice system, is a miscarriage of justice under Article
VI of the California Constitution, and violates the laws and
Constitution of the State of California.” (A.B. 2542, Stats. 2020, ch.
317, § 2, subd. (i).)

The Legislature has since made the RJA retroactive to all

cases in which judgment is not final, clarified that defendants may
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raise RJA claims on direct appeal, and specified that defendants
may move to stay the appeal and request remand to the superior
court for RJA proceedings in that venue. (§ 745, subd. (G)(1), as
amended by Stats. 2022, ch. 739 (A.B. 256), § 2, eff. Jan. 1, 2023,
and Stats. 2023, ch. 464 (A.B. 1118), § 1, eff. Jan. 1, 2024.)
Subdivision (a) of section 745 provides, in pertinent part:

The state shall not seek or obtain a criminal conviction
or seek, obtain, or impose a sentence on the basis of
race, ethnicity, or national origin. A violation is
established if the defendant proves, by a preponderance
of the evidence, any of the following:

(1) The judge, an attorney in the case, a law
enforcement officer involved in the case, an expert
witness, or juror exhibited bias or animus towards the
defendant because of the defendant’s race, ethnicity, or
national origin.

(2) During the defendant’s trial, in court and during the
proceedings, the judge, an attorney in the case, a law
enforcement officer involved in the case, an expert
witness, or juror, used racially discriminatory language
about the defendant’s race, ethnicity, or national origin,
or otherwise exhibited bias or animus towards the
defendant because of the defendant’s race, ethnicity, or
national origin, whether or not purposeful.

The RJA defines “racially discriminatory language” as
language that, “to an objective observer, explicitly or implicitly
appeals to racial bias, including, but not limited to, racially charged
or racially coded language, language that compares the defendant to
an animal, or language that references the defendant’s physical
appearance, culture, ethnicity, or national origin.” (§ 745, subd.
(h)(4).)

The Legislature recognized that racial bias often operates

insidiously; unintentional and unconscious implicit bias may “inject
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racism and unfairness into proceedings similar to intentional bias.”
(A.B. 2542, § 2, subd. (1).) As an appellate court observed,
“[s]ignificantly, a defendant can seek relief regardless of whether the
discrimination was purposeful or unintentional; in other words, the
alleged bias can be implied rather than express.” (Bonds v. Superior
Court of San Diego County (2024) 99 Cal.App.5th 821, 823.)

Bias, specifically implicit bias, or “attitudes, stereotypes, and
1dentities that operate without full conscious awareness or conscious
control,” is automatic and unintentional, but “nevertheless affects
judgments, decisions and behaviors.” (Morehouse & Banaji, The
Science of Implicit Race Bias: Evidence from the Implicit Association
Test, Understanding Implicit Bias: Insights & Innovations, Vol. 153,
Number 1; Winter 2024, Daedalus, the Journal of the American
Academy of Arts & Sciences, 21, 24.) “Everyone, including everyone
in the criminal justice system, is subject to cognitive biases,
including racial biases.” (Bowman, Seeking Justice: Prosecution
Strategies for Avoiding Racially Biased Convictions (2023) 32 S. Cal.
Interdisc. L.J. 515, 524 (Bowman).)

The recognition that everyone is subject to bias does not mean
that efforts to counteract bias or ameliorate damage done are
doomed; the RJA provides an opportunity to pursue equal justice
under law. (A.B. 2542, § 2, subd. () [“It is the intent of the
Legislature to reject the conclusion that racial disparities within our
criminal justice are inevitable, and to actively work to eradicate
them”].) The Legislature intended the RJA “not to punish this type
of bias, but rather to remedy the harm to the defendant’s case and to

the integrity of the judicial system.” (A.B. 2542, § 2 subd. (1).))
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Because “public confidence in our legal system depends on
1dentifying racial bias, however subtle, wherever it appears,” the
RJA demands “that courts be scrupulous in examining” not only the
words used, but also the logic employed, the actions taken, and the
choices made, against a defendant. (See People v. Coleman (2024)
320 Cal.Rptr.3d 473, 486 [conc. opn. of Evans, J.] review den. May 1,
2024.) Trial participants must avoid intentionally or inadvertently
“priming” decision makers to employ negative stereotypes, which is
to say, using language cues to trigger people to interpret
information by fitting it into existing racial biases. (See Bowman,
supra, at pp. 526-527 [“words like ‘breed’ or ‘superpredator’ can
invoke stereotypical associations between Black People and
animals,” priming even low-prejudice individuals to make these

associations in a way explicit references to race would not].)

C. The prosecutor employed anti-Asian stereotypes

against Mr. Chhuon, in violation of the Racial Justice
Act

Section 745, subdivision (a)(2) prohibits the judge or an
attorney from using racially discriminatory language about a
defendant or otherwise exhibiting bias towards a defendant because
of the defendant’s race, ethnicity, or national origin, “whether or not
purposeful.” (§ 745, subd. (a)(2).) “Racially discriminatory language”
1s defined expansively to include racially charged language, coded
language, or other language an objective observer would see as
implicitly or explicitly appealing to racial bias. (§ 745, subd. (h)(4).)
In the context of a statute or rule designed to eliminate bias, an

objective observer is described as a “person who is aware of the
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history of explicit race discrimination in America and aware of how
that impacts our current decision-making in nonexplicit, or implicit,
unstated, ways.” (State v. Zamora (Wash. 2022) 512 P.3d 512, 523.)

Throughout the trial, including penalty phase, the prosecutor
appealed to stereotypes of Asian Americans, including tropes
(discussed below) of perpetual foreignness, a stereotype that casts
Asian Americans as essentially un-American, orientalist stereotypes
of Asian people as uniquely peaceful and reverent of all life in the
Buddhist tradition, and gendered stereotypes of Asian women as
passive, meek, and soft-spoken. The prosecutor stripped Mr.
Chhuon and other Southeast Asian trial participants of their real
names, in favor of Westernized gang nicknames. The prosecutor
used rhetorical framing to set up the model minority myth and the
concept of “good immigrants” in order to contrast Mr. Chhuon as a
“pad immigrant,” deviant from both the model minority stereotype
and traditional Asian identity. The prosecutor used these
stereotypes to paint a picture of Mr. Chhuon as choosing to deviate
from the “correct” stereotypical roles he should have inhabited in
favor of becoming a gang predator, which is to say, proximate to
negative stereotypes associated with Black and Brown people.

The racial triangulation the prosecutor engaged in was not his
mvention, and may not have been wholly conscious, as it has deep
roots within the United States. (Kim, The Racial Triangulation of
Asian Americans (1999) 27 Pol. & Soc’y 105, 107 (Kim) [model
minority stereotype used to elevate Asian Americans over Black

Americans while ostracizing them as “immutably foreign,” thereby
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Figure 1. Racial triangulation.

maintaining White supremacy].)> Whether intentional or not, the

prosecutor’s invocation of these stereotypes appealed to racial bias,

1n violation of the RJA.

1. Anti-Asian prejudice has a long history in the United
States, and manifests in ways both unique and in

concert with prejudice against Black and Brown
people.

To understand the stereotypes and racial tropes employed
against Mr. Chhuon over the course of the trial, it is important to
first set forth anti-Asian stereotypes that have developed in the

United States, as well as to explain the unique racial and ethnic

3 Image from Kim, supra, at page 108 (figure 1).
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biases faced by Cambodian Americans, particularly Cambodians
who arrived in America as refugees following the Khmer Rouge
genocide.

Cambodian refugees entered an American racial and ethnic
landscape formed by centuries of evolving stereotypes, racial tropes
and attendant prejudices applied by the dominant White culture to
people of Asian origin, as well as an existing suite of prejudices
applied to immigrants and to Black and Brown people. Stereotypes
and racial tropes employed against people of Asian origin, like most
such stereotypes, were, and are, used to define people against the
gold standard of White identity.

There is a long running strand of prejudice which positions
Asian Americans as perpetual foreigners, remaining loyal to some
presumed home country, never truly “American.” The “yellow peril”
stereotype of Asian Americans as “foreigners who have different
(generally inferior) cultural practices, as well as lower moral and
ethical standards from white Americans,” originally manifested as
blatant anti-Asian prejudice. (Yen, Racial Stereotyping of Asians
and Asian Americans and its Effect on Criminal Justice: A
Reflection on the Wayne Lo Case (2001) 7 Asian L.J. 1 (Yen).) That
prejudice led to mass violence against Asian American communities
in Los Angeles and throughout the state and country, as well as
organized political efforts to deport, exclude or imprison Asian
Immigrants and Asian American citizens alike.

The California Office of the Attorney General has noted that,
“Asian Americans are often stereotyped as perpetual foreigners,

anti-American.” (California Department of Justice, “Anti-Asian Hate
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Crime Events During the COVID-19 Pandemic” p. 3 <
https://oag.ca.gov/system/files/media/anti-asian-hc-report.pdf > (as of
Jun. 24, 2024.) “Throughout California’s history, Asians have been
subjected to structural racism and other forms of discrimination
based on stereotypes where Asians are portrayed as un-American.”
(Id. at p. 5.) The Attorney General’s report noted that the rise in
racism during the COVID-19 pandemic “has its foundation in anti-
Asian stereotypes that hearken back to past state-sanctioned
discrimination linking Asian communities to disease and foreign
identity.” (Ibid.)

This Court, in 1854, reversed a murder conviction of a White
man because he was convicted following testimony from “Chinese
witnesses.” (People v. Hall (1854) 4 Cal. 399.) The Court relied on
statutory interpretation, but also policy concerns:

The anomalous spectacle of a distinct people, living in
our community, recognizing no laws of this State,
except through necessity, bringing with them their
prejudices and national feuds, in which they indulge in
open violation of law; whose mendacity is proverbial; a
race of people whom nature has marked as inferior, and
who are incapable of progress or intellectual
development beyond a certain point.

(People v. Hall, supra, 4 Cal. at pp. 404-405.)

In Los Angeles, the county that sentenced Mr. Chhuon to
death, local newspapers ran editorials “condemning Chinese
immigration and attacking the Chinese as inferior and immoral.”
(Los Angeles Public Library, Forgotten Los Angeles History: The
Chinese Massacre of 1871, City of Los Angeles (2017)
<https://www.lapl.org/collections-resources/blogs/lapl/chinese-

massacre-1871> [as of June 24, 2024].) That propaganda inflamed
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tensions, leading, in 1871, to an organized massacre of the Chinese
population of Los Angeles. Five hundred people, 10% of the city’s
population, spent the evening of October 24, 1871, killing 18
Chinese residents. (Los Angeles Public Library, Forgotten Los
Angeles History: The Chinese Massacre of 1871, City of Los Angeles
(2017) <https://www.lapl.org/collections-resources/blogs/lapl/chinese-
massacre-1871> [as of June 24, 2024.) As this Court has recognized,
“[a]nti-Chinese sentiment was a major impetus for the California
Constitutional Convention of 1879.” (In re Chang (2015) 60 Cal.4th
1169, 1172.) Advocacy from California officials “played a key role” in
motivating the United States Congress to pass the Chinese
Exclusion Act of 1882. (In re Chang, supra, 60 Cal.4th at p. 1173.)
During World War II, the United States, with the support and
aid of California’s Department of Justice, forcibly incarcerated
120,000 Americans of Japanese descent in prison camps in
California and other western states. (Attorney General Bonta,
Statement and Apology Acknowledging the Complicity of the
California Attorney General’s Office in the Incarceration and
Dispossession of Japanese Americans During World War 11, Aug. 10,
2023 [https://oag.ca.gov/system/files/attachments/press-
docs/Japanese%20Apology%20Letter.pdf] (as of Jun. 24, 2024).) The
Los Angeles Times championed the move, arguing: “As a race, the
Japanese have made for themselves a record for conscienceless
treachery unsurpassed in history. Whatever small theoretical
advantages there might be in releasing those under restraint in this
country would be enormously outweighed by the risks involved.”

(Times Editorial Board, Editorial: 75 Years Later, Looking Back at
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the Times’ Shameful Response to the Japanese Internment, Los
Angeles Times (Feb. 19, 2017).)

The association of Asian people with deceitfulness dates to the
nation’s early years. In 1898, a commentator argued laws enacted to
exclude Chinese people from the United States were futile because:
“They do not meet the evil, but rather aggravate it by offering
opportunity for their evasion through perjury, chicanery, and
frauds.” (Scharf in the January North American Review, “Chinese
‘Exclusion’ Laws” (Jan. 16, 1898) N.Y Times, p. 25
<https://timesmachine.nytimes.com/timesmachine/1898/01/16/10210
3794.html?pageNumber=25> [as of July 28, 2024].) That trope is
still prevalent. (See Pence’s Blunt Talk — Asian Nations Must be
Wary of Chinese Chicanery, Pittsburgh Post-Gazette (Nov. 22, 2018)
p. A-10.)

In 1975, following the end of American hostilities in Southeast
Asia, the resettlement of refugees faced opposition, including by the
Governor of California, “Here in California, official resentment over
the influx has perhaps been the strongest of all. . . . Gov. Edmund G.
Brown Jr. has protested loudly that he did not want them taking
jobs from Americans in his state.” (Kneeland, Wide Hostility Found
to Vietnamese Influx, N.Y. Times (May 1, 1975) p. 1.) In 1979, public
opinion polling found that fifty-seven percent of Americans opposed
relaxing immigration policies to allow Southeast Asian refugees to
come to the United States. (https:/mews.gallup.com/opinion/polling-
matters/186716/historical-review-americans-views-refugees-
coming.aspx) By the early 1980s, as Cambodian resettlement began

in earnest, “[flear and hostility toward ‘foreigners’ erupted.”
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(Scanlan & Loescher (1986) Calculated Kindness: Refugees and
America's Half-Open Door, 1945 to the Present, p. 167.)

Just last year, former president and current candidate for
president Donald Trump received cheers at a rally when he charged
Immigrants coming to the United States with “poisoning the blood of
our country. . . . They’re coming into our country from Africa, from
Asia, all over the world.” (Gibson, Trump Says Immigrants are
‘Poisoning the Blood of Our Country.” Biden Campaign Likens
Comments to Hitler, NBC News (Dec. 17, 2023).) For Asian
Americans, xenophobia does not distinguish between recent arrivals
and those whose families have been American for generations.

In the modern era, yellow peril stereotyping has become more
subtle, manifesting in gendered tropes of Asian women as “modern-
day Geishas,” and Asian men as martial artists or “underworld
lords.” (Yen, supra, at pp. 7-8.) Another modern phenomenon, the
model minority myth, positions some Asian Americans, mostly
people of East Asian ancestry with relatively higher socioeconomic
status than other people of color, as proximate to Whiteness in order
to reaffirm White supremacy in a time when more explicit forms of
racism are disfavored. (See Zhou, Are Asian Americans Becoming
“White?” 3 Contexts 1, pp. 32-34.)

The model minority stereotype arose following World War 11,
when anti-Asian immigration quotas were relaxed, and anti-Asian
regulations and laws began coming off the books. (Yen, supra, at pp.
2-3.) As high-skilled and relatively well-off immigrants from Asian
countries settled in the United States, some of their children became

high academic achievers and an idea arose that Asian Americans
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were becoming “more educationally and economically successful
than other minority groups because of their cultural upbringing,
work ethic, and perseverance rather than through structural
advantages.” (Harpalani, Racial Triangulation, Interest-
Convergence, and the Double-Consciousness of Asian Americans,
(2021) 37 Ga. St. U. L.Rev. 1361, 1375 (Harpalani).) The model
minority stereotype depicts Asian Americans as hard working, law-
abiding, and obedient to social mores. (See Lee, Beyond Black and
White: Racializing Asian Americans in a Society Obsessed with O..J.
(1995) 6 Hastings Women’s L.J. 165, 198 (Lee); Ng et al., Beyond the
Perpetual Foreigner and Model Minority Stereotypes: A Critical
Examination of How Asian Americans are Framed, Contemporary
Asian America (2016) p. 576 (Ng et al.); Kim, supra, at p. 121;
Abrams, Countering stereotypes about Asian Americans (Dec. 1,
2019) American Psychological Association
<https://www.apa.org/monitor/2019/12/countering-stereotypes> [as
of Jun. 24, 2024].)

From the beginning, the model minority stereotype was
employed to raise in esteem certain Asian Americans for the
purpose of contrasting them, as a group, against Black Americans.
(McGowan & Lindgren, Testing the "Model Minority Myth" (2006)
100 Nw. U. L.Rev. 331, 333 (McGowan & Lindgren) Despite its
seemingly benign nature, “the model minority stereotype is a de
facto form of anti-Asian sentiment.” (Borromeo, A Phenomenological
Inquiry into the Racialized Experiences of Southeast Asian American
Community College Students (2018) Electronic Theses and

Dissertations p. 61 (Borromeo); see also Ng et al., supra, at p. 576.)
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The myth flattens a large, diverse group of people into those few
who meet the high bar, and the many who do not. McGowan &
Lindgren, supra, at p. 336.) The myth’s focus on a high-achieving
subset of Americans of East Asian ancestry obscures the racial
discrimination and socioeconomic difficulties faced by “non-model”
Asian Americans, especially newer, less wealthy, darker-skinned
Southeast Asian Americans. (Harpalani, supra, at p. 1376.)

Southeast Asians have been derogatorily characterized as
“Jungle Asians,” in opposition to Americans of East Asian ancestry
who more readily fit the model minority stereotype. (Yam, Amid
racist insults, ‘Bachelor’ contestant Rachel Nance won’t apologize for
her culture (April 4, 2024) NBC News,
https://www.nbcnews.com/news/asian-america/bachelor-rachel-
nance-racist-slurs-fans-rcnal146370 [Bachelor contestant of mixed
Filipino descent called “jungle Asian” by fans of the show].)
Comedian Ali Wong offered a pithy definition: “[Fancy Asians] get to
do fancy things like host Olympics. Jungle Asians host diseases.”
(Ali Wong, Baby Cobra (2016) Transcript (Sept. 19, 2017) Scraps
From The Loft, https://scrapsfromtheloft.com/comedy/ali-wong-baby-
cobra-2016-full-transcript/.)

2. Cambodian American racial and ethnic identity and
history is unique.

Southeast Asian refugees did not fit neatly within the model
minority stereotype, as they came to America largely without
English language proficiency, without wealth, and with, in general,
darker skin than Americans of East Asian origin. These recent

arrivals found themselves subject to the same prejudices that
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attended Asian immigrants throughout American history, with the
added wrinkle of being seen as present in America only upon
American charity. (Mydans, As Cultures Meet, Gang War Paralyzes
a City in California, N.Y. Times (May 6, 1991) p. 1 [“The Cambodian
people, they are too hard headed. . . . Our Government gives them
everything. The rest of us have been living here all our lives and the
Government is not giving us anything’].)

Cambodian Americans “have often been stereotyped as the
unproductive progeny of the wild, undisciplined races originating in
the hot, humid, dangerous and diseased jungles of the tropical
regions of the world.” (Douglas, Crossing the Lotus: Race, Religion
and Rationality among Cambodian Immigrants in Long Beach and
Seattle (2004), Doctor of Philosophy in Anthropology thesis,
University of California, Irvine, pp. 22-23 (Douglas).) An
ethnographic study of Cambodian Americans living in Long Beach
and Seattle found that “[almong Anglo-Americans in Long Beach
and elsewhere, the Khmer are often perceived as dirty, frightening,
irrational, and even savage.” (Douglas, supra, at pp. 1-2.) The
author of the study documented a Long Beach resident’s belief that
“[iln Cambodia they live in the jungle and never have to clean their
houses. They let the house get dirty and after two or three years
they just burn it down. Then they build a new one. Of course, they
can’t do that when they get to America.” (Id. at p. 1.)

Cambodian refugees settled in lower income areas of the
United States, which is to say, in Brown and Black neighborhoods.
(See Yamashita “T Just Couldn’t Relate to That Asian American

Narrative” How Southeast Asian Americans Reconsider
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Panethnicity (2022) 8 Socio. of Race and Ethnicity 250, 254
(Yamashita).) A survey of data from 2006 to 2010 revealed that a
third of Cambodian Americans in Los Angeles County live in
poverty, compared to 12.8 percent of Chinese Americans and 6.4
percent of Japanese Americans. (U.S. Census Bureau, American
Community Survey 5-Year Data, 2010, Selected Population Detailed
Tables Variables; Table B17006 (2010).) Many Cambodian refugees
found themselves being categorized, for ethnic and racial
stereotyping shorthand, as proximate to established Black and
Brown stereotypes in addition to the suite of pre-existing Asian and
1mmigrant stereotypes. (Magsaysay, Asian Americans and Pacific
Islanders and the Prison Industrial Complex (2021) 26 Mich. J. Race
& L. 443, 494 (Magsaysay) [Asian American groups to whom gang
labels and deviance are attributed “are those with darker
phenotypes, mirroring colorist and anti-Black imaginations that
associate darker skin with criminality.”])

To be sure, the confluence of anti-Asian and anti-Black
stereotypes has a long history. (Magsaysay, supra, at p. 478 [in early
1900s, racial stereotypes applied to Black people “quickly became”
characteristic of Asian Americans].) But Cambodian Americans
entered the American racial landscape when certain anti-Black
stereotypes, particularly around juvenile criminality, were
ascendant. (DiLiulio, The Coming of the Super-Predators (Nov. 27,
1995) Washington Examiner.)

Those stereotypes were quickly assigned to Cambodian
Americans, in part due to the dire socioeconomic situation they

found themselves. As former San Francisco Police Commissioner
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Bill Ong Hing concluded: “In essence, the refugee resettlement
process has set up Cambodian refugees to fail, and part of that
failure is manifested in the relatively high incidence of criminality
in the community.” (Bill Ong Hing, Deporting Cambodian Refugees:
Justice Denied? (2005) 51 Crime & Delinquency 265, 278 (Ong
Hing).) In 1991, Asian and Latine youth in Long Beach, California
were described as similarly “adapting to American styles more
readily than their parents, display[ing] modern manifestations of
gang conflict: baggy clothing, graffiti and drive-by shootings.”
(Mydans, As Cultures Meet, Gang War Paralyzes a City in California
N.Y. Times (May 6, 1991) p. 1.)

A Cambodian student named Thom discussed how he
navigated police encounters by avoiding any symbols connecting
him to his Cambodian identity, for fear of being identified as a gang
member. (Baluran, Differential Racialization and Police Interactions
among Young Adults of Asian Descent (2023) 9 Sociology of Race &
Ethnicity 220, 229 (Baluran).) When confronted by police, Thom
began discussing classical music: “Yeah, we play the violin. We play
the viola.” It was very much we were trying to tell these police
officers we were just good little classical musician kids. . . . [I]t kind

2

of put us closer to Whiteness.” (Baluran, supra, at p. 229.) In other
words, Thom engaged in priming, using language to appeal to the
model minority myth, in the hopes that the police officers would
view him and his friends through that prism, and its proximity to

Whiteness, rather than as youth of color, proximate to Blackness.
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3. The prosecutor trafficked in anti-Asian stereotypes,
violating the Racial Justice Act.

The harmful racial stereotypes elicited by the prosecutor
throughout Mr. Chhuon’s trial can only be understood in the context
of the unique history of racialization of Cambodian Americans. That
history is one an objective observer would recognize impacts “our
current decision-making in nonexplicit, or implicit, unstated, ways.”
(State v. Zamora, supra, 512 P.3d at p. 523.) The prosecutor
dehumanized Mr. Chhuon by invoking racially discriminatory
stereotypes during both phases of Mr. Chhuon’s trial.

The prosecutor ascribed characteristics associated with the
model minority myth to other Asian American witnesses to contrast
them against Mr. Chhuon. The prosecutor invoked the stereotype of
the perpetual foreigner by affirmatively using anglicized nicknames
for Asian American witnesses, denying them their true names
because they were allegedly too complicated for him to pronounce,
and by highlighting the Chhuon family’s immigration status and
cultural distinctiveness. The prosecutor then cast Mr. Chhuon as
deviant from both the model minority myth and a stereotypical
portrayal of “traditional” Cambodian culture.

Paradoxically, the prosecutor’s invocation of the model
minority and perpetual foreigner stereotypes primed the jury for
anti-Asian biases while also rhetorically excluding Mr. Chhuon from
these stereotypic formulations of Asian American identity,
rendering him neither American nor truly Cambodian, but
something deviant and inferior. The prosecutor’s invocation of these

stereotypes appealed to racial bias, in violation of the RJA.
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a. The prosecutor invoked the perpetual foreigner
stereotype.

As discussed above, Asian Americans have historically been
racialized as perpetual foreigners through civic ostracism, whereby
they are constructed as immutably foreign on cultural and/or racial
grounds. (See Kim, supra, at p. 107.) Throughout both phases of Mr.
Chhuon’s trial, the prosecutor used anglicized nicknames to refer to
Mr. Chhuon and several Southeast Asian American witnesses
instead of their true names, persistently racializing them while also
flattening their identities. Despite the Chhuon family’s arrival
nearly twenty years prior, the prosecutor invoked their foreignness
by highlighting their immigration status, and the prosecutor’s
treatment of Buddhism reflected Orientalist notions about the
religion and Cambodian culture, effectively “othering” the Chhuon
family. This stereotyping, whether intentional or not, appealed to
anti-Asian bias, violating the RJA.

As discussed in section D, post, the prosecutor used gang
monikers in place of real names to help establish a gang narrative of
the case. But the prosecutor’s use of westernized nicknames in place
of Cambodian and Vietnamese names also played into the
stereotype of Asian Americans as perpetual foreigners. The idea
that traditional Asian names are too foreign for American tongues is
an established trope, one that denies individuals their personhood
and their place in American society. (Ruiz et al., Discrimination
Experiences Shape Most Asian Americans’ Lives (2023) Pew
Research Center (https://www.pewresearch.org/2023/11/30/asian-
americans-and-the-forever-foreigner-stereotype/) [68% of polled

Asian adults say people have mispronounced their name].) Central
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to the stereotype of the perpetual foreigner is an explicit or implicit
assumption that members of ethnic minorities are immutably un-
American. (Huynh et al., Perpetual Foreigner in One’s Own Land.:
Potential Implications for Identity and Psychological Adjustment
(2011) 30 dJ. Soc. Clin. Psychol 133.)

Names carry ethnic, linguistic, and cultural significance,
connecting individuals to their country of origin or ethnic group.
(See Kohli & Solérzano, Teachers, please learn our names!: racial
microaggressions and the K-12 classroom (2012) 15 Race Ethnicity
and Education 1, 4.) “The practice of racialized re-naming has been
ongoing in United States history.” (Ibid.) While these practices have
ended, “the sentiment that non-white names are an unwelcome
Inconvenience persists within [American] society. In 2009, during
House testimony on voter identification legislation, a Texas lawyer
argued that voters of Asian descent should adopt names that are
‘easier for Americans to deal with.” (Ibid.)

Anglicizations of names can be racially charged, particularly
when someone in a position of power does the renaming. (See Yam,
Americanizing Asians: The mental toll of being asked to change your
name (June 26, 2020) NBC News.) “I grew up seeing so many
teachers rename children all the time, and they would just say,
okay, yeah, [non-American name] is too difficult for me . . . we're just
gonna call you ‘Jenny’ instead.” (Griswold, Asian American Violinist
Says Support for Community Begins With Respecting Asian Names,
Spectrum News 1 (Apr. 12, 2021).) ““Our names are so personal, and
they can mean so much to us,” said Youn. . .. And if you really want

to pay respect to somebody and make them feel like they're being
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recognized and honored as the human that they are, that’s, it’s the
starting point, it’s the bare minimum. It’s as simple as that.” (Ibid.)

Mr. Chhuon and many of the witnesses involved with the
Tiny Rascals were of Southeast Asian descent, with Cambodian or
Vietnamese names. The prosecutor used nicknames 892 times* to
refer to the Asian American witnesses involved with the Tiny
Rascals. The prosecutor introduced Mr. Chhinkhathork to the jury
by explicitly rejecting his personhood in favor of a Westernized gang
nickname: “We will present at least one accomplice to this particular
crime. And I am not going to try to pronounce his name for you
because I always mispronounce it. But his moniker, his street name
1s Puppet.” (14RT 2186; see also 13RT 2064 [prosecutor opening
statements to Pan jury: “I will just simply use the name Puppet
because it’s simpler for me to pronounce’].)

The prosecutor used the gang moniker “Chaka,” instead of
Mr. Chhuon, 226 times, compared with only 70 usages by all the
witnesses combined. The prosecutor proactively used the moniker,
even correcting himself when he accidentally dignified Mr. Chhuon

with his real name: “And when Mr. Chh[uo]n parked—strike that.

4 Using the statistical program R, ASCII files of trial
transcripts were searched for all nickname matches using regular
expressions. Potential nickname matches were exported to a csv file
and the transcript text was manually reviewed to confirm that the
matching word was used as a nickname. During the manual review
process, the identity of the speaker who used the nickname along
with the trial phase was also coded in the exported data file. After
the coding process was completed, the coded file was analyzed in R
to determine the number of times each speaker used nicknames.
This same process was used for other instances of record-based
statistical tallies within this brief.
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When Chaka parked...” (26RT 4406.) “And is that the person that
was shot and killed the night that Mr. Chh[uo]n, Chaka, said we’re
going to go look for somebody to kill?” (16RT 2681-2682.)

Use of "Chaka" by speaker

Count

27

- 3

Prosecution Witnesses (6) Defense Judge

The prosecutor called Nhung Tran as a witness during the
penalty phase. (26RT 4398.) His first question to her was, “do you
also go by Karol?” (26RT 4399.) Ms. Tran indicated that she no
longer used that moniker: “I used to.” (Ibid.) Despite this, Ms. Tran
was referred to as Karol 115 times.

The prosecutor’s use of nicknames in place of real names and
performative stumbling over the pronunciation of Mr.
Chhinkhathork’s name stands in contrast to the way he addressed
witnesses of Asian descent not linked with the Tiny Rascals. For
instance, he seemingly had no trouble pronouncing the names of the

victims in the Sacramento incident, Quyen Luu, Hung Dieu Le,
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Nghiep Le, Amie Le, and Vincent Le, nor did he have trouble with
the Cambodian name of a witness to the Pomona incident, Bon
Rouen. Whether consciously or not, the prosecutor was granting
respect and personhood to witnesses he wanted the jury to connect
with, to see as individuals, while using nicknames for Mr. Chhuon
and other Tiny Rascal members he wanted the jury to dehumanize,
to view as one-dimensional gang predators.

The trial court also appeared to view Southeast Asian names
as exotic. When Mr. Chhinkhathork was called as a witness during
the preliminary hearing, the trial court asked him to stop spelling
his name and start again. (2CT 425.) The court asked, “why are
there two H’s in a row?” (Ibid.) After Mr. Chhinkhathork replied
that he did not know, the trial court pressed on, “if there is one [H],
it is pronounced the same?” (Ibid.) “So C-H-H is the same as C-H?”
(2CT 426.)

When defense counsel referred to Mr. Chhuon by his first
name, Run, the trial court was quick to correct her: “Mr. Chh[uo]n,
not Run.” (22RT 3792.) And yet, when noting for the jury a witness
1dentification of Mr. Chhuon, the trial court stated: “He is pointing
at defendant Chaka.” (16RT 2629.) In other words, the trial court
adopted the prosecutor’s replacement of witnesses’ true names with
anglicized gang nicknames. Mr. Chhuon had become “Chaka.” The
trial court referred to Diep Tran as “Giggles” (9RT 1107-1109, 1129,
1131; 15RT 2541,; 16RT 2573 [“Miss Giggles . . . or whatever her
real name 1s”]), to Kunthea Sar as “Precious” (18RT 2951; 27RT
4782), to Samreth Sam Pan as “Rusty” (14RT 2124, 15RT 2524), to
Vinh Tran as “Scrappy” (ORT 1112; 14RT 2124, 18RT 2942 [“So
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ladies and gentlemen, just so we are all clear, the photo number 2 is
of Scrappy”’].) The jury also picked up on the priming, at one point
asking for a readback of testimony from “Precious,” rather than Ms.
Sar. (20RT 3416.)

The prosecutor also improperly emphasized the Chhuon
family’s immigration status. During penalty phase, the prosecutor
asked Mr. Chhuon’s older brother Chhun, “[t]his country, they
brought you here free of charge? You didn’t pay to come to this
country, did you?” (24RT 4112.) The prosecutor pointed out that the
Catholic Church provided the Chhuon family money to come to
America, and that they were provided schooling. (24RT 4112-4113.)
The prosecutor’s narrative of the Chhuon family enjoying the fruits
of America “free of charge,” played on a derogatory trope used
against Southeast Asian immigrants: “They are out of their
environment,” said Rusty Foy. . .. “They can’t speak English, and
they will be on welfare before they get off the airplane. And who
pays for that? We do.” (Kneeland, Wide Hostility Found to
Vietnamese Influx, N.Y. Times (May 1, 1975) p. 1.)

Finally, the prosecutor repeatedly referenced Buddhism
through a simplified, orientalist lens, to make a crude point that
Buddhists uniquely value human life and thus, in taking life, Mr.
Chhuon had breached a core tenant of his Cambodian identity
(despite the lack of evidence regarding Mr. Chhuon’s personal

religious beliefs). The prosecutor asked Mr. Chhuon’s father Marith®

5 Due to what appears to be either a translation error or a
transcription error, Marith Chhuon is identified in the trial
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if he was a Buddhist, “[a]Jnd Buddhists, they have an absolute
reverence for human life; is that correct?” (24RT 4134-4135.) The
prosecutor read this portion of Marith Chhuon’s testimony to the
jury during his penalty phase summation. (27RT 4640.) The
prosecutor similarly focused on Charleson Kanly’s testimony about
Buddhism in his penalty phase closing remarks, emphasizing “one
of the major tenets, one of the most important things about
Buddhism is a reverence for all life.” (27RT 4634-4635.) The
prosecutor conflated Buddhism with Cambodian ethnic identity,
arguing what Mr. Chhuon had done was “just totally against the
Cambodian people.”8 (27RT 4635.)

Civic ostracism need not be hateful or vicious for it to be
effective. (Kim, supra, at p. 126.) To suggest that Mr. Chhuon
should have been a bearer of Cambodian Buddhist values after
being in the United States for nearly twenty years implied
immutable foreignness. (See id. at p. 119; see also Volpp, The
Excesses of Culture: On Asian American Citizenship and Identity

(2010) 17 Asian Am. L.J. 63, 64 (Volpp) [describing assumption that

transcript as “Mraith Chhoun.” (24RT 4123; compare with his
obituary, “Marith Song Chhuon”

https://www.dignitymemorial.com/obituaries/san-bernardino-
ca/marith-chhuon-8079967.)

6 The prosecutor similarly conflated Buddhism with
Cambodian culture before the Pan jury. When cross-examining Mr.
Pan’s witness, Dr. Veronica Thomas, the prosecutor asked: “In fact,
they are a very, very — that culture has a great belief in the sanctity
of life; is that correct? . . . And for a Buddhist, the worst thing a
Buddhist could do would be to take someone else’s life?” (25RT
4258.)
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Asians “engage in fixed, traditional, cultural practices, which failed
to change across time and space”]; Zou, Two Axes of Subordination.
A New Model of Racial Position (2017) 112 J. of Personality & Soc.
Psych. 696, 698 [discussing the prevalence of the association of
Asian Americans with the religious and cultural practices of their
foreign countries of origin].)

Although the prosecutor’s representation of Buddhism as
uniquely reverent of life was ostensibly positive, it “relied on and
reinforced certain racialized notions of Asianness and Asian
religiosity.” (Iwamura, Virtual Orientalism: Asian Religions and
American Popular Culture (2011) p. 5 (Iwamura).) It is true that
reverence for life is a Buddhist virtue,” but reverence for human life
1s hardly unique to Buddhism. Reverence for life is also a major
tenet of the Judeo-Christian tradition, Hinduism, and Sikhism. (See
Jones, Reverence for Life in Religion Eastern and Western Views,
B.Y.U. Religious Studies Center <https://rsc.byu.edu/deity-
death/reverence-life-religion> [as of June 3, 2024]; see also Exodus
20:13; Deuteronomy 5:17.)

The prosecutor’s invocation of Buddhism was grounded in
stereotype. (See Iwamura, supra, at pp. 8-9 [“The Oriental Monk

constitutes an American stereotype—one that must be placed

7 Buddhism also forbids capital punishment. (See Hancock,
“No-Self” At Trial: How to Reconcile Punishing the Khmer Rouge for
Crimes Against Humanity with Cambodian Buddhist Principles
(2008) 26 Wis. Int’'l L.J. 87, 121.) Cambodia, whose state religion is
Buddhism, outlawed the death penalty in 1993. (The Constitution of
the Kingdom of Cambodia, Article 32
<https://cambodia.ohchr.org/sites/default/files/Constitution_ ENG.pdf
> [as of June 6, 2024].)
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alongside such easily recognizable figures as the inscrutable
Oriental, evil Fu Manchus, Yellow Peril . . . and the model
minority”]; see also Bains v. Cambra (2000) 204 F.3d 964, 975
[prosecutorial arguments generalizing Sikhs “were actually more a
statement about the stereotypical ‘nature’ of a particular group
rather than an explanation of the beliefs followed (to different
degrees and in different ways) by some members of the group”].) The
prosecutor’s use of Buddhism to argue that Cambodians were
uniquely gentle and reverent of all life (and by extension, to argue
Mr. Chhuon had contravened Cambodian-Buddhist tradition)
appealed to deeply embedded Orientalist ideologies of Asian
Americans as foreign and “other.” (See Volpp, supra, at p. 65
[imputing cultural difference to Asian Americans reflects a legacy of
Orientalism, which constructs the East as primitive and
traditional].)

By the end of the penalty phase, the prosecutor’s embrace of
the perpetual foreigner stereotype led him to impute an ethnic-
based motive for the Sacramento robbery that no Tiny Rascal
member had testified to; he argued that Mr. Chhuon “was targeting
someone to rob. Who? An Asian family. They are not going to report
it to the police. There is a cultural barrier. . . . They may have some
distrust of the police. They may have a language problem with the
police, and they are not going to report these kinds of things.” (27RT
4653.)

By electing to call Mr. Chhuon and Southeast Asian American
witnesses involved with the Tiny Rascals by nicknames instead of

their true names, the prosecutor marked them as foreign. The

62



prosecutor impermissibly highlighted the Chhuon family’s
immigrant status, and repeatedly referenced Buddhism, ascribing
perpetual foreignness to the Chhuon family. The prosecutor also
marked Mr. Chhuon outside the bounds of an Orientalist portrayal
of Buddhist tradition & Cambodian identity, suggesting Mr. Chhuon
was neither truly American nor truly Cambodian, but something
else entirely. The prosecutor’s invocation of the perpetual foreigner

stereotype ran afoul of the RJA.

b. The prosecutor repeatedly characterized
Southeast Asian American witnesses as “soft-
spoken” and told them not to feel “self-conscious”
about speaking louder.

The prosecutor asked nearly every penalty phase witness of
Southeast Asian descent who testified without the assistance of a
court interpreter to speak louder at the start of their testimony. This
instruction was frequently accompanied by the prosecutor’s
characterization of the witness as soft-spoken. (See 22RT 3762
[characterizing Minh Tran as “very soft-spoken” before instructing
him to speak as loudly as he can]; 22RT 3775 [telling Champa
Onkhamdy she is “very, very soft spoken” before telling her to speak
into the microphone]; 23RT 3840 [characterizing Diep Tran as “very
soft-spoken” before telling her to speak as loudly as she can]; 26RT
4399 [describing Nhung Tran as “very soft spoken” and asking her
to keep her voice up].) Twice, the prosecutor instructed female
Southeast Asian American witnesses to speak up and to not “feel

self-conscious.” (See 23RT 3840 [telling Diep Tran, “Don’t feel self-
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conscious about talking too loud,”] 23RT 3861-3862 [telling Kunthea
Sar, “Don’t feel self-conscious about speaking too loud”].)8

To be sure, in and of itself, it is not racially discriminatory for
an attorney to request that a witness speak louder. Here, however,
the prosecutor categorically used the “soft-spoken” and “self-
conscious” language when instructing female witnesses of Southeast
Asian descent to speak louder.

An objective observer, aware of the history of gendered
iterations of the model minority myth, would view the prosecutor’s
repeated characterization of Southeast Asian American witnesses as
soft-spoken as a demonstration of bias. (See Kim, supra, at p. 122
[describing the notion that Asian Americans are docile and
compliant as explicitly gendered]; Mukkamala & Suyemoto,
Racialized Sexism /Sexualized Racism: A Multimethod Study of
Intersectional Experiences of Discrimination for Asian American
Women (2018) 9 Asian-Am. J. Psych. 32, 43 [providing empirical
support for theoretical understandings about the stereotype of Asian
American women being submissive or passive]; Kwan, Invention,
Inversion and Intervention: The Oriental Woman in the World of
Suzie Wong, M. Butterfly, and the Adventures of Priscilla, Queen of
the Desert (1998) 5 Asian L.J. 99, 100 [the “Oriental Woman” is
meek, shy, passive, childlike]; Kesser v. Cambra (2006) 465 F.3d

8 While the prosecutor’s instructions to speak up were not
limited to witnesses of Southeast Asian descent, he did not similarly
characterize other witnesses whom he requested to speak louder as
soft-spoken or advise them not to feel self-conscious about speaking
louder. (See e.g., 22RT 3633 [prosecutor telling Detective Peterson to
speak louder].)
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351, 369 fn. 6 [prosecutor’s reference to juror walking “two steps to
the left and one to the rear smack[ed] of racial and ethnic
stereotypes of the subservient Asian woman as meek, shy, and
passive [citations]’]; Cho, Converging Stereotypes in Racialized
Sexual Harassment: Where the Model Minority Meets Suzie Wong
(1997) 1 J. Gender Race & Just. 177, 186 [discussing how model
minority traits of passivity and submissiveness have become
intensified and gendered by popular culture].)

The prosecutor leaned on the trope of female Asian American
meekness in the penalty phase, contrasting the female witnesses
with Mr. Chhuon, a gang “shotcaller” and predator. For example,
when questioning Ms. Onkhamdy, the prosecutor suggested Mr.
Chhuon abandoned her and their child. (See 22RT 3782-3783; 3801-
3802; 22RT 3810-3811.) The prosecutor highlighted the five year age
difference between Ms. Onkhamdy and Mr. Chhuon. (22RT 3804.)

An objective observer, aware of the passive and submissive
Asian trope associated with the model minority myth would view
the prosecutor’s characterization of the witnesses and instructions
to speak louder and to not be self-conscious as racially

discriminatory.
c. The prosecutor excluded Mr. Chhuon from the

model minority myth, casting him as a deviant
minority.

Because the model minority myth “offers a cautionary parable
about the good minority and the bad minority” (Wu, Yellow: Race in
America Beyond Black and White (2002) p. 59), the prosecutor’s

framing of Mr. Avina and Mr. Huerta, the victims of the Pomona
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shooting, Mr. Kanly, whose testimony regarding his experiences of
surviving the Khmer Rouge and of helping Cambodian refugees in
America was read into the record, and Mr. Chhuon’s family
members as “good” immigrants, in order to juxtapose them with Mr.
Chhuon, cast Mr. Chhuon in a familiar stereotypical role: the
minority who does not fit the model, and thus is deviant and
unnatural. The prosecutor racialized Mr. Chhuon as a deviant
minority and “bad” immigrant and, in so doing, appealed to racial
bias in violation of the RJA.

Cambodian Americans like Mr. Chhuon are often
characterized in opposition to the model minority stereotype and
racialized in relation to Black and Latine groups that have
historically been stigmatized as deviant or underclass. (See
Borromeo, supra, p. 63 [labels associated with deviant minority
stereotype include gang member, welfare sponge, resistant to
assimilation]; Kim, supra, at p. 121, fn. 74 [Southeast Asian
Americans classified “as part of the underclass when their behavior
controverts the model minority myth”]; Ong, Cultural Citizenship as
Subject-Making (1996) 37 Current Anthropology 737, 741
[describing two categories of Asian Americans: the “model minority”
and the “underclass” represented by Cambodians and Laotians]
(Ong); Ng et al., supra, at p. 580 [Southeast Asian Americans are
subject to “ideological Blackening” and relegated alongside Black
Americans].)

The prosecutor’s rhetorical exclusion of Mr. Chhuon from the
model minority role and presentation as a disfavored minority first

emerged in the guilt phase. Over defense objection, the court
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admitted People’s Exhibit No. 23, which portrayed Mr. Chhuon “as
having a substantially darker complexion than he, in fact, had.”
(17RT 2860.) It was of little significance that the prosecutor was not
permitted to argue this explicitly. (17RT 2862.) The jury could draw
inferences from the darkened photograph of Mr. Chhuon and the
eyewitness testimony in which the suspect was described as dark-
skinned. (14RT 2290 [Quyen Luu referred to suspect as having
“dark skin, the face dark”]; 15RT 2465, 2467 [Bon Rouen says
shooter’s arm was Black, darker than the color of his own skin].)
The image primed the jury to perceive Mr. Chhuon as proximate to
Blackness and thus to accept the negative, Black-coded stereotypes
promulgated by the prosecutor, such as the “superpredator” trope
discussed, post. (See Hagedorn & MacLean, Breaking the Frame:
Responding to Gang Stereotyping in Capital Cases (2012) 42 U.
Mem. L.Rev. 1027, 1059 [explaining efficacy of images in priming
existing stereotypes].)

In the penalty phase, the prosecutor compared Mr. Chhuon to
“good” immigrants, like Mr. Avina and Mr. Huerta. Efrain Ornelas,
a cousin of Mr. Avina, testified that Mr. Avina had come to the
United States in search of the American dream. (22RT 3815.) The
prosecutor asked Mr. Ornelas about a college scholarship Mr. Avina
received, as well as how many jobs Mr. Avina had been working,
and elicited from Mr. Ornelas that Mr. Avina sent most of the
money he earned to support his family back in Mexico. (22RT 3816.)
The prosecutor argued that Mr. Chhuon and Mr. Pan did not know
anything about Mr. Avina and Mr. Huerta, “what they've gone

67



through to come to this country sending money back home so they
can help their parents. . .” (27RT 4625.)

The prosecutor’s argument drew the distinction between a
“good” immigrant like Mr. Avina and a “bad” immigrant like Mr.
Chhuon. (See Keyes, Beyond Saints and Sinners: Discretion and the
Need for New Narratives in the U.S. Immigration System (2012) 26
Geo. Immigr. L.J. 207, 211 [*With societal discourse bouncing
between polarized depictions of ‘good immigrants’ and ‘bad
immigrants,” there is little space to tell authentic narratives”].) The
“good” versus “bad” immigrant binary is driven by societal
narratives that position immigrants as either hard workers “in
search of the American Dream,” or criminal immigrants who “take][]
jobs away from Americans” and “use[] public services without
paying taxes.” (Id. at pp. 216-217.)

The prosecutor used Mr. Chhuon’s family against him,
propping them up as “good” immigrants who survived Cambodia
and thrived in the United States. The prosecutor used his cross-
examination of Chhun Chhuon to note that he had “been able to put
a life together . . . here in America,” (24RT 4115), “[a]nd you've lived
as best you could a productive life, and you haven’t broken the law.”
(24RT 4120.) The prosecutor asked Marith Chhuon to confirm his
other children were working hard, raising families, or going to

school. (24RT 4132-4133.)°

9 At the hearing on the motion for new trial, in response to the
court’s questioning about “the fact that [Mr. Chhuon’s] brother did
not turn out to be a cold-blooded killer,” defense counsel informed
the court that Mr. Chhuon’s younger brother, Em, had been found
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In his closing remarks, the prosecutor argued that Chhun
Chhuon went “through worse than Mr. Chh[uo]n did, yet Chhun
was able to put himself together and lead a right life, and he knew
the difference between right and wrong, and he knew you did not go
around doing that kind of thing.” (27RT 4662.) By way of contrast,
the prosecutor argued, “Mr. Chh[uo]n did what Mr. Chh[uo]n
wanted to do.” (27RT 4638.)

Contrary to the prosecutor’s contention that “it was very rare
for those people as they grew up to become lawbreakers in this
country” (26RT 4574), Southeast Asians are disproportionately
represented in the criminal legal system. (See Ong Hing, supra, 51
at p. 273 [4.5% of the roughly 9,000 wards of the California Youth
Authority in 1991 were Southeast Asians, many of whom were
young Cambodians, despite Southeast Asians making up only 1.5%
of California’s population in 1990]; Uyeda, Addressing Gendered
Trauma, Identitiy and the Crime-to-Deportation Pipeline Among
Southeast Asian Men (2021) 25 UCLA Asian Pac. Am. L.J. 161
[studies indicate disproportionate rates of arrests, convictions, and
Incarceration amongst Southeast Asian youth]; Magsaysay, supra,
at p. 453 [disaggregated data shows Southeast Asian Americans are
arrested and incarcerated at higher rates than average].) This has
been attributed to several factors, not the least of which i1s mental
1llness and trauma stemming from forced migration. (See Uyeda,
supra, 25 UCLA Asian Pac. Am. L.J. at p. 178.) One study revealed

extremely elevated rates of Post-Traumatic Stress Disorder (62%)

guilty of attempted murder in a federal case and had been
imprisoned. (27RT 4761-4762.)
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and depression (51%) among the Cambodian refugee community in
Long Beach, CA. (Marshall et al., Mental Health of Cambodian
Refugees 2 Decades After Resettlement in the United States (2005)
294 JAMA 571, 576.) When the prosecutor argued that Mr. Chhuon
was an outlier and did not represent the Cambodian American
experience, he misrepresented the trauma, socioeconomic
deprivation, and other factors flowing from refugee status that are a
devastatingly common part of that experience.

As his penalty phase argument drew to a close, the prosecutor
told the jury Mr. Chhuon “was given a great opportunity,” and there
were “probably millions and millions of people that would beg for the
chance that Mr. Chh[uo]n and his family had.” (27RT 4660.) He
continued:

Sometimes to really get things downpat, to get the
language down, to get the differences in culture down,
to start getting the second generation some good
education so they can get some good jobs. It takes
awhile. But you know what? When you come here, you
have those opportunities. You have the chance. And Mr.
Chh[uo]n came here and was given that chance.

(27RT 4660-4661.) 10
As discussed above, the prosecutor characterized the Chhuon

family as having come to the United States “free of charge.” (24RT

10 The prosecutor employed similar rhetoric in Mr. Pan’s trial,
telling the jury he “was given great chances in his life, a chance to
come to this country. You can only imagine that there’s people that
would give both their hands, their arms for the opportunity to have
a child Mr. Pan’s age come to this country . . . He was given great
opportunities and he squandered those opportunities because he did
not want to be a member of society.” (26RT 4638.)
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4112) This rhetoric implied that the Chhuon family had been
granted access to model minority status through American
benevolence. (See Yamashita, supra, 8 Socio. of Race and Ethnicity
at p. 251, 253 [“Inherent to the good refugee trope is also the
expectation that Southeast Asian refugees would become model
minorities with Americans’ aid [citation]”) It also suggested that,
unlike his family, Mr. Chhuon squandered the opportunity
taxpayers like the jurors had provided for him, playing to a
stereotype of Cambodian refugees as unfairly relying on handouts
from the United States or taking more than their fair share. (See
Dizon, Aid a Way of Life for Some Cambodians, L.A. Times (Nov. 14,
1995) p. A16; Kim, supra, 27 Pol. & Soc’y at p. 119 [describing article
juxtaposing successful Chinese American news anchorwoman and
unemployed Cambodian refugee who had just lost his welfare
benefits].)

Throughout Mr. Chhuon’s trial, the prosecutor engaged in
racial triangulation, playing to stereotypes that appealed to anti-
Asian biases and marked Mr. Chhuon as outside the bounds of both
1dealized Asian American identity and stereotypically “traditional”
Cambodian identity. The prosecutor’s use of stereotypes to cast Mr.
Chhuon as a deviant minority appealed to racial bias. As discussed,
post, the prosecutor also used language to further dehumanize Mr.
Chhuon as deviant, even animalistic, and, having excluded him
from acceptable models of Asian identity, cast Mr. Chhuon as a gang
predator, proximate to Blackness and attendant racial stereotypes

about the criminality of youth of color.
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D. The prosecutor and defense counsel used racially
discriminatory language that called upon
dehumanizing animal imagery and stereotypes,
violating the Racial Justice Act

Even before the RJA, courts routinely censured prosecutors
for using dehumanizing animal metaphors. The Ninth Circuit held
that a prosecutor’s comparison of a Black defendant to Bengal tigers
that look “like kittens” at the zoo but are scary in “their natural
habitat” was “certainly highly offensive and inappropriate.” (Duncan
v. Ornoski (9th Cir. 2008) 286 Fed. Appx. 361, 363 [cited in RJA
legislative notes, A.B. 2542, § 2(e)].) This Court has held that “[i]t
goes without saying that a prosecutor may not compare a defendant
to a beast for the purpose of dehumanizing him before the jury or in

an effort to evoke the jury’s racial biases.”!! (People v. Powell (2018)

11 Other state courts have condemned dehumanizing animal
metaphors involving “predators.” In Washington, a prosecutor
described the defendant in closing argument as part of a pack of
attackers whom he referred to as “predators . . . [t]hey are nothing
more than hyenas.” (State v. Rivers (Wash. Ct. App. 1999) 96
Wash.App. 672, 673.) The court found that this theme constituted
prosecutorial misconduct, as such comments were “clearly intended
to inflame the jury’s passion and prejudice.” (Id. at pp. 675-676.) The
court described the prosecutor’s conduct as “highly inappropriate,”
and found that such conduct “undermined the integrity of the
criminal justice process to such an extent that justice was not done
below.” (Id. at p. 676.) The Connecticut Supreme Court reversed a
sentence on the grounds that the prosecutor impermissibly
compared the defendant to a “superpredator,” which “employed a
particular tool of dehumanization—portraying Black people as
animals.” (State v. Belcher (Conn. 2022), 268 A.3d 616, 627.) Courts
have also disclaimed dehumanizing animal metaphors generally.
(See, e.g. Matter of Richmond (Wash. Ct. App. 2021) 16
Wash.App.2d 751, 752 [“The use of animal analogies at trial is
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6 Cal.5th 136, 183.) In both Duncan and Powell, the defendants
were not afforded any remedy for the exhibitions of racial bias
because they were unable to meet the high bar of demonstrating
prejudicial misconduct.

The United States Supreme Court has held that it was
“undoubtedly . . . improper” for the prosecutor to refer to a defendant
as an “animal.” Darden v. Wainwright (1986) 477 U.S. 168, 180-
181.) As in Duncan and Powell, the defendant in Darden was not
afforded any remedy because the use of animal metaphors, while
1mproper, did not render the trial “fundamentally unfair” under
federal due process jurisprudence.

Before the RJA, courts recognized the uniquely insidious and
dehumanizing implicit biases that underly animal metaphors. But
for many California cases, such biases persisted without remedy
because courts could “only address racial bias in its most extreme
and blatant forms” under existing legal standards. (A.B. 2542, § 2,
subds. (c) & (h).) The RJA is a paradigm shift away from this status
quo. To target bias “in any form or amount,” the RJA defines racially
discriminatory language expansively to include code words, animal
metaphors, or other language an objective observer would see as
1mplicitly or explicitly appealing to racial bias. (§ 745, subds. (a)(2) &
(h)(4).)

problematic. Many animal comparisons operate as racist code.
Others are simply dehumanizing.”]; People v. Johnson (1987) 119
I11.2d 119, 139 [“[I]t is improper to characterize a defendant as an
‘animal,” even where that characterization is based on the
evidence.”)].
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“Because use of animal imagery is historically associated with
racism, use of animal imagery in reference to a defendant is racially
discriminatory and should not be permitted in our court system.”
(A.B. 2542, § 2 subd. (e) (citing Goff et al., supra, at pp. 292-293;
Prasad, Implicit Racial Biases in Prosecutorial Summations:
Proposing an Integrated Response (2018) 86 Fordham L.Rev. 3091,
3105-3106 (Prasad).) The cited articles trace animal metaphors as
part of the history of dehumanization and subjugation of racial
minorities. (See Goff et al., supra, at pp. 292-294; Prasad, supra, at
pp. 3105-3107.)

Even code words or racial cues—though not explicitly racist—
can activate subconscious bias in jurors, lead to disparate outcomes,
and thereby violate the RJA. (§ 745, subds. (a)(2) & (h)(4); Prasad,
supra, at p. 3101 [“Even the simplest of racial cues can
automatically evoke racial stereotypes and affect the way jurors
evaluate evidence”]; see also Zamora, supra, 512 P.3d at p. 521
[subtle references “are just as insidious and perhaps more
effective”’].) The RJA captures such language in recognition of the
way bias works. (A.B. 2542, § 2, subd. (1).)

Here, both the prosecutor and defense counsel used
dehumanizing animal metaphors: the prosecutor invoked the
stereotype of a violent and aggressive “predator” and defense
counsel invoked the stereotype of a primitive “child from the jungle.”
These metaphors, employed during penalty phase, crystallized the
dehumanizing themes that the prosecutor cultivated during the
guilt phase. Racially biased animal imagery, whether employed to

argue directly against Mr. Chhuon’s humanity or in a misguided

74



appeal to sympathy, violates the RJA. (§ 745, subd. (a)(2)
[discriminatory language need not be purposeful to constitute a
violation].) Because Mr. Chhuon’s conviction and sentence were

obtained in violation of the RJA, reversal is required.

1. The prosecutor’s characterization of Mr. Chhuon as
a “predator|], pure and simple” and defense
counsel’s characterization of Mr. Chhuon as a “child
from the jungle” stoked contemporary and historical
racial biases.

During his penalty phase closing argument, the prosecutor
argued that Mr. Chhuon was an inherently violent animal and that
the jury should disregard evidence of the qualities that humanized
him: “Mr. Chh[uo]n and his fellow TRG’s were predators, pure and
simple. This has nothing to do with his childhood. It has nothing to
do with any learning disability, has nothing to do with any frontal
lobe damage.” (27RT 4653; see also 27RT 4648-4649 [“it’s just phony
baloney science. I don’t care what they say about it being
scientifically accepted”].) Mr. Chhuon was not a human being
making choices, but something subhuman following its natural
1mpulses. “You are eating on the run, stopping for a hotel room here
or there, gas. That was his lifestyle, and steal along the way. And
that is what he does. That is what he is.” (27RT 4656 [italics added].)
When discussing the Pomona incident, the prosecutor proclaimed
that Mr. Chhuon decided to “hunt him down and kill them like dogs
in the middle of the street.” (27RT 4625-4626.)

Defense counsel also employed racially charged and

discriminatory animalistic language when, in her penalty phase
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opening statement, she called Mr. Chhuon “a child from the jungle.”
(22RT 3626.)

Run would go to school where he couldn’t speak the
language. Couldn’t read. . . . Here he was|,] a child from
the jungle and placed into an elementary school that
had no means to assimilate these children into our
American society.

(22RT 3626.)

Although defense counsel was presumably trying to humanize
Mr. Chhuon, her language had the opposite effect. Her use of “child
from the jungle” reinforced an image of Mr. Chhuon as foreign and
1mpermissibly invoked historic stereotypes of Cambodians as
animalistic, savage, and primitive.

As discussed, ante, Cambodian American racial stereotypes
were constructed in the context of the existing racial history of the
United States. Longstanding bigoted associations between Black
people and animals were assigned to Black-adjacent racial
minorities, including Cambodian Americans. Black people have
been disparagingly associated with apes and other animals, both in
historical representation and in modern more subtly coded
representations. (Goff et.al., supra, at pp. 292-294.) Historical beliefs
that Black people were closer to ape than human paved the way for
stereotypes that included those the prosecutor leveraged against Mr.
Chhuon: subhuman, innately aggressive, and violent. (See id. at
293.)

As discussed, ante, Southeast Asians have been characterized
as “Jungle Asians,” in opposition to East Asian groups whose
experiences dominate the Asian American narrative. Cambodian

Americans “have often been stereotyped as the unproductive
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progeny of the wild, undisciplined races originating in the hot,
humid, dangerous and diseased jungles of the tropical regions of the
world.” (Douglas, supra, at pp. 22-23.)

The language used by an attorney “doesn’t have to directly
refer to a stereotype to activate the juror’s mental association.”
(Bowman, Confronting Racist Prosecutorial Rhetoric at Trial (2020)
71 Case Western Reserve L.Rev. 39, 61 (Confronting).) The
“simplest of racial cues” can evoke stereotypes and affect the way
jurors evaluate evidence. (Prasad, supra, at p. 3101.) “[S]ubtle
manipulations’ of a defendant’s background affect juror decision-
making to a greater extent than explicit references to race.” (Id. at p.
3101-3102.) While explicit references to race can cause jurors to be
more careful and thoughtful about their opinions, “they are not
usually as careful with implicit racial references.” (Ibid.)

Words associated with animals “such as ‘prey’ or jungle” can
“activate the juror’s mental association” between racial minorities
and animalistic stereotypes. (Confronting, supra, at p. 61 [citing
Shana Heller, Dehumanization and Implicit Bias: Why Courts
Should Preclude References to Animal Imagery in Criminal Trials
(2015) 51 Crim. L. Bull. 870].) One study, cited in the RJA
legislative history, found that “predator” and “jungle” were two of 35
words that generated ape, monkey, or gorilla associations from
study participants. (Goff et al., supra, at p. 304 & fn. 5.)

These established stereotypes flowed into the myth of the
young minority superpredator that exploded in the years leading up
to Mr. Chhuon’s trial. Commentators used racially charged animal

1magery, warning of “teenage wolf packs” of “ever-wilder [B]lack and
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Latino gangsters spreading violence and ‘moral poverty’ from
ghettos and barrios to white suburbs.” (Males, The L.A. teen
apocalypse that never came, L.A. Times (Jan. 28, 2016).) Young
Cambodian Americans and other Asian Americans were caught in
the moral panic. (T'sang, Moral Panic Over Asian Gangs (1993) 4
The Rice Paper 18,
https://oac.cdlib.org/ark:/13030/hb4r29n9gf/?brand=oac4 [quoting
from a letter the author received: “I first began arresting Asians
while I was an MP in Saigon. As a stateside cop, I've found Asians
(particularly Vietnamese punks) to be even more vicious. Any . . .
tool that can be brought to bear in the war against these little
gangsters should be implemented — their civil rights be damned”].);

The prosecutor’s use of the label “predator” in his penalty
phase summary capped the theme of moral panic about non-White
gangs that he had developed throughout the case. (See Argument II,
post.) And regardless of her intent, defense counsel’s allusion to the
jungle inadvertently bolstered the prosecutor’s theme. In the context
of historical and contemporary associations between racial
minorities, animals (particularly predatory pack animals), and
stereotypes of Cambodian American refugees as primitive,
animalistic, or subhuman, these code words dehumanized Mr.
Chhuon.

Studies have shown that using animalistic language against a
hypothetical offender resulted in study participants giving that
offender higher sentences. When a hypothetical offender was
described with animalistic words like “slinking, roaring, pounding,

splattering, and dashing,” the offender was given higher sentences
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than if described with non-animalistic words.” (Vasquez et al., The
animal in you: Animalistic descriptions of a violent crime increase
punishment of perpetrator (2014) 50 Aggressive Behavior 337, 345-
347.) Participants “viewed the offender as significantly more likely
to reoffend;” the animalistic language was an indicator of the
offender’s inherent character and nature. (Id. at 348.)

Another study found that participants in a mock jury scenario
who were “exposed to animalistic dehumanizing language about the
defendant were more likely to blatantly dehumanize the defendant,
and this in turn was associated with increased confidence in
sentencing the defendant to death.” (Bettis, The Effect of
Dehumanizing Language in the Courtroom on Judgments about
Black and White Defendants (2023), Master of Science thesis,
Psychology, Arizona State University,
https://keep.lib.asu.edu/items/187446.)

The prosecutor’s rhetorical exclusion of Mr. Chhuon from both
the 1dealized model minority trope and a stereotypically
“traditional” Cambodian identity allowed him to define Mr. Chhuon

as a deviant, animalistic, superpredator.

2. The prosecutor further dehumanized Mr. Chhuon by
reducing him to a gang call sign, “Chaka,” and by
invoking racialized gang member stereotypes.

The prosecutor invoked dehumanizing stereotypes as part of a
highly racialized gang theory of the crimes employed throughout the
guilt and penalty phases of trial.

As discussed, ante, the prosecutor used gang monikers to

identify Mr. Chhuon and other Tiny Rascal affiliated witnesses,
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rather than their real names. The prosecutor also situated Mr.
Chhuon and the other actors in this case within the historically
racist superpredator myth, noting their youth and supposedly
immutable predatory nature, further dehumanizing Mr. Chhuon.

Gang evidence is inherently prejudicial. (People v. Williams
(1997) 16 Cal.4th 153, 193.) In 2021, the California Legislature
concluded that former section 186.22, which defined a “criminal
street gang,” was “applied inconsistently against people of color” and
“disproportionately impact[ed] communities of color, making the
statute one of the largest disparate racial impact statutes that
1mposes criminal punishments.” (Stats. 2021, ch. 699, § 2, subd.
(d)(1)-(2).) “In Los Angeles alone, the state’s largest jurisdiction, over
98 percent of people sentenced to prison for a gang enhancement are
people of color.” (Stats. 2021, ch. 699, § 2, subd. (d)(4).) The
Legislature recognized that merely associating an accused person
with a gang makes it more likely a jury will convict them. (Stats.
2021, ch. 699, § 2, subd. (e); Eisen, et al., Examining Prejudicial
Effects of Gang Evidence on Jurors (2013) 13 J. Forensic Psychol.
Pract. 1; Eisen, et al., Probative or Prejudicial: Can Gang Evidence
Trump Reasonable Doubt? (2014) 62 UCLA L.Rev. Disc. 2.)
Assembly Bill No. 333 sought to reduce the “harmful and racist
application” of the gang enhancement in criminal cases. (California
Bill Analysis, A.B. 333 Assem., 07/13/2021.)

Describing someone as part of a gang is “so highly racialized
that [W]hite people who self-identify as gang members are almost
never categorized as ‘gang members’ by law enforcement. . .. Self-

reported data—widely accepted among criminologists to be the most
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accurate—indicates that approximately forty percent of gang
members in the United States are [W]hite.” (Caldwell, Reifying
Injustice: Using Culturally Specific Tattoos as a Marker of Gang
Membership (2023) 98 Wash. L.Rev. 787, 791-792; see also Grosso et
al., Death by Stereotype: Race, Ethnicity and California’s Failure to
Implement Furman’s Narrowing Requirement (2019) 66 UCLA
L.Rev. 1394, 1430 [White defendants in California rarely charged
with gang special circumstance].) “The term gang signifies not this
or that group out there but a Monstrous Other, an organized counter
force confronting the good society; what [some authors] describe[] as
‘transcendental evil.” (Caldwell, supra, at pp 806-807, italics in
original.)

Here, the prosecutor referred to Mr. Chhuon by his gang
moniker, “Chaka,” 158 times throughout the guilt phase and 68
times throughout the penalty phase. The prosecutor also referred to
Mr. Pan, and alleged Tiny Rascal affiliates by gang monikers
instead of their given names. (14RT 2098, 2107 [William Evans,
moniker, “C.J.” short for “Crazy Japanese”] 156RT 2428-2429 [Vinh
Tran, moniker, “Scrappy”]; 156RT 2511 [Kosal, moniker, “Tiger”];
15RT 2375 [David Vang, moniker, “T-Bone”]; 16RT 2470 [Kunthea
Sar, moniker, “Precious”]; 16RT 2517 [Clifford Ervin, moniker,
“Crow”]; 16RT 2530 [Mr. Chhuon’s younger brother, moniker, “Little
Chaka”]; 16RT 2538 [Mr. Chung, moniker, “Smokey”]; 156RT 2321
[Mr. Pan, moniker, “Rusty”]; 25RT 4399 [Nhung Tran, moniker,
“Karol”’].) Combined, the word “gang” and its variations along with
references to the “Tiny Rascals Gang” were used 305 times during

the guilt phase and 116 times during the penalty phase. The
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prosecutor’s use of gang monikers instead of true names when
discussing Mr. Chhuon and alleged Tiny Rascal affiliates in front of
the jury was persistent and not limited to gang-relevant testimony.

Section (a)(2) of the RJA does not apply if the person speaking
1s relating language used by another, but here the prosecutor led
witnesses by using a gang moniker first instead of simply repeating
one first introduced by a witness. For example, the prosecutor asked
Mr. David Vang, “Do you know a man by the name of Chaka? ... Do
you see Chaka in court today?” (15RT 2322.) The prosecutor asked
Mr. Chhinkhathork, “And do you know a man by the name of
Chaka?” (15 RT 2373).

Disturbingly, the prosecutor’s repeated use of “Chaka” in
place of “Mr. Chh[uo]n,” infected the trial court. As discussed, ante,
after the prosecutor asked Mr. Evans to identify “Chaka” for the
jury, the court stated: “All right, he is pointing at defendant Chaka.”
(16RT 2629.)

The facts here stand in stark contrast to those in People v.
Brown (2003) 31 Cal.4th 518, 551. In Brown, reference to a
defendant’s nickname was held necessary to render witness
testimony understandable, as certain witnesses only knew the
defendant by that name. (Ibid.) The court found the use harmless
because the prosecutor “did nothing to elicit defendant’s nickname,”
and did not use the moniker gratuitously. (Ibid; see also People v.
(Philian) Lee (2011) 51 Cal.4th 620, 645 [evidence of gang moniker
admitted only to prove identity and intent and nonsanctioned uses
were brief, mild and factual].) Here, the prosecutor’s persistent use

of gang monikers in lieu of given names in the presence of the jury
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activated racialized stereotypes about gang members and appealed
to racial bias.

Legal definitions of gang membership “emerged alongside the
now-debunked superpredator myth.” (Caldwell, supra, at p. 805.) In
the decade leading up to Mr. Chhuon’s trial, fear of non-White
teenage superpredators spread through the public consciousness.
“[J]Juveniles of color were the focus of what some have called a
classic ‘moral panic’ in this country . .. much of the public were
consumed by the looming threat posed by America’s youth.”
(Moriearty, Framing Justice: Media, Bias, and Legal
Decisionmaking (2010) 69 Maryland L.Rev. 849, 850-851.) These
“superpredators” were described as “stone cold predators” who had
grown up “surrounded by deviant, delinquent, and criminal adults
1n abusive, violence-ridden, fatherless, Godless, and jobless
settings.” (Dilulio, supra, at pp. 23-26; see also Becker, As Ex-
Theorist on Young ‘Superpredators,” Bush Aide Has Regrets, N.Y.
Times (Feb. 9, 2001).)

Studies conducted during the 1990s concluded that juveniles
of color were disparately represented as perpetrators in media crime
stories. (Dorfman & Schiraldi, Off Balance: Youth, Race & Crime in
the News (2001), p. 13, https://www.ojp.gov/ncjrs/virtual-
library/abstracts/balance-youth-race-crime-news] [as of July 3,
2024].) Forty major news outlets used the term almost 300 times
between 1995 to 2000. (Tracking Mentions of “Superpredator,” The
Marshall Project,
https://www.themarshallproject.org/2020/11/20/superpredator-the-
media-myth-that-demonized-a-generation-of-black-youth/#g-sp-
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anchor [as of May 22, 2024].) “By all accounts, the superpredator
discourse dominated not just local news during the 1990s, but
network and cable broadcasts, newspapers, and magazines as well.”
(Moriearty, supra, at p. 891.) As a result, the superpredator myth
affected the way that law enforcement, courts, and, crucially, the
public saw youth of color.

The superpredator theory has since been debunked, and the
term recognized as racist and dehumanizing. (See People v. Hardin
(2024) 15 Cal.5th 834, 898 (dis. opn. of Evans, J.) [“The
superpredator myth is one of many incarnations of racism that have
plagued our criminal and juvenile justice systems since their
inception”]; State v. Belcher, supra, 268 A.3d at p. 627 [reversing
and remanding for resentencing on grounds that prosecutor
1mpermissibly compared defendant to a superpredator, which
“employed a particular tool of dehumanization—portraying Black
people as animals”]; State v. Gregg (2020) 196 Wash.2d 473, 487
(dis. opn. of Gonzalez, J.) [“The theory that our nation was beset by
‘juvenile superpredators’ was at best wrong and at worst deeply
racist’].) “Although people who once embraced the superpredator
myth now decry it for being racist, the gang label has not been
similarly rebuked for its racialized connotations. And yet, the
parallel is undeniable.” (Caldwell, supra, at p. 806.)

As with other tropes used against Black people, Asian
American teenagers living in urban centers were quickly lumped
into the stereotype. The superpredator myth harmonized with the
existing yellow peril stereotype of certain Asian Americans “as

animalistic predatory deviants.” (Magsaysay, supra, at p. 495.)
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Donald Saviers, the police chief of Westminster, California, in the
early 1990s, contrasted “Westerners,” which is to say, all non-Asian
Americans, with Vietnamese gangsters, who, he warned, ascribe to
Taoism, Buddhism, and “the KUNG FU thing,” and who
demonstrated a “dedication and persistence. .. that stymies many of
our traditional police methods.” (T'sang, supra, at pp. 18, 19-20.)
Police in Southern California established gang task forces which
gathered and stored nonconsensual mug shots of Asian youth in a
database of possible gang members on the basis that it was “very
hard to differentiate and distinguish between Asians.” (Magsaysay,
supra, at p. 495.)

Here, the prosecutor referred to Long Beach as “one of the
strong holds of the Tiny Rascal Gangster Gang.” (14RT 2193.) That
militarized language was in tension with a benign reality—Long
Beach has the largest concentration of Cambodians of any city
outside of Cambodia. (Chang, CSULB's Roots in the Long Beach
Cambodian Community Run Deep (2022)
<https://www.csulb.edu/news/article/csulbs-roots-the-long-beach-
cambodian-community-run-deep> (as of Jun. 29, 2024).)

In addition to directly referring to Mr. Chhuon and other Tiny
Rascal members as predators, the prosecutor noted for the jury the
youthfulness of Tiny Rascal members: “Puppet was a juvenile at the
time. He was a member of the T.R.G.” (14RT 2186.) The prosecutor
also noted, “Mr. Chh[uo]n and Mr. Pan were driving around”
Pomona with “two young girls.” (14RT 2194.) The prosecutor elicited
that Ms. Sar was a 14 to 15-year-old runaway at the time of the
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Pomona incidents. (15RT 2470-2471.) The prosecutor asked whether
“Giggles” was a “young runaway’ as well. (156RT 2473.)

The prosecutor similarly asked whether Mr. Evans was one of
the “youngsters” in the Tiny Rascals Gang who followed the “[s]hot
caller’s” orders. (16RT 2632.) Mr. Evans was asked to explain Mr.
Chhuon’s “standing” in the Tiny Rascals Gang as an “original
gangster” and “shot caller.” (16RT 2631-2632.) Mr. Evans said it
meant Mr. Chhuon was, at 22 years old, someone who “told the
youngsters what to do.” (Ibid.) The jury learned that it was “up to
the O.G. to do whatever he wanted” to a “youngster” if the youngster
refused to follow orders. (16RT 2635.)

The prosecutor summarized his dehumanizing theme in his
penalty phase closing argument: “Mr. Chh[uo]n and his fellow
TRG’s were predators, pure and simple.” (27RT 4653.) “He’s a killer,
and he’s a robber. That’s what he is. That is what he is, and you
can’t change that. I can’t change that. The defense can’t change that.
These doctors can’t change that, that is what he is . . . He’s down for
TRG. This is his life. And you are never going to change that. That
1s Mr. Chh[uo]n. We all are what we are. And that is what he 1s.”
(27RT 4655.) The superpredator myth is dehumanizing in part
because of the concept of immutability. A 22-year-old can change,
mature, settle down. A superpredator is a superpredator for life,
“you are never going to change that.” (27RT 4655.)

The prosecutor’s use of the word “predator,” as well as his
succinct description of the superpredator archetype: irredeemable
pack-like killers, played into the animal imagery stereotypes

discussed above and primed the Los Angeles County jurors who
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were awash in media scaremongering to view Mr. Chhuon as too
dangerous to let live. (27RT 4632 [“Mr. Chh[uo]n will be a danger to
every person he comes in contact with for the rest of his life”].) The
superpredator myth “turn[ed] upside down the constitutional
mandate of Roper v. Simmons (2005) 543 U.S. 551, and its progeny .
.. the very characteristics of youth that should serve as mitigating
factors in sentencing—impulsivity, submission to peer pressure,
deficient judgment — are treated instead as aggravating factors
justifying harsher punishment.” (State v. Belcher, supra, 268 A.3d at
p. 629.)

The prosecutor’s racialized gang narrative, built through
strategic use of gang monikers and invocation of the racist
superpredator myth, constituted an RJA violation both on its own
and in conjunction with the dehumanizing animal metaphors and
stereotypes that painted Mr. Chhuon as a deviant minority. The
prosecutor’s use of animal imagery also echoed the sort of
dehumanization that has historically justified mass violence.

Applying overt animal metaphors to a defendant excludes
them “from the human moral circle. . . . Because they are viewed as
subhuman, harsh punishment and ill-treatment towards offenders
becomes socially acceptable.” (Soehner, The Supreme Court’s
Judicial Dehumanization and its Effect on State Prison Conditions
(2022) 92 Miss. L.J. 645, 650 (citation omitted).) As discussed, post,
the prosecutor questioned evidence of the Cambodian genocide and
its effect on Mr. Chhuon. The appeal to racial stereotypes, animal
imagery, and a gang superpredator narrative dehumanized Mr.

Chhuon in a way that lent weight to an argument that perhaps his
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experience of the genocide was less worthy of sympathy than it

might appear.

E. The prosecutor and the court engaged in genocide
denialism, casting doubt on the extent of the atrocities
committed by the Khmer Rouge, particularly the
atrocities suffered by Mr. Chhuon, in violation of the
Racial Justice Act

Denial of well-documented mass atrocities like the
Cambodian genocide is a manifestation of bias that diminishes the
perception of victims as human beings worthy of sympathy.
Genocide denial, ranging from contesting established facts to
reinterpreting moral narratives, can be driven by unconscious
motivations, or intentionally used as a rhetorical tool to shape
narratives. Regardless of intent, genocide denial dehumanizes
victims and triggers racial and ethnic biases. (Mangassarian, 100
Years of Trauma: The Armenian Genocide and Intergenerational
Cultural Trauma (2016) 25 Journal of Aggression, Maltreatment &
Trauma 4, p. 377 [“Denial prevents healing of the wounds inflicted
by genocide, and constitutes an attack on the collective identity and
national cultural continuity of the victimized people” (citation
omitted)].)

In Mr. Chhuon’s case, the questioning of basic facts about the
Cambodian genocide by the prosecutor and the trial court, as well as
the prosecutor’s questioning of the suffering endured by Mr. Chhuon
as a victim of the genocide, constituted an intolerable injection of
bias under the RJA.

The scale of the Khmer Rouge genocide is staggering.
Between 1975 and 1979, “the death toll was between 1.671 and
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1.871 million people, 21 to 24 percent of Cambodia’s 1975
population” (Kiernan, The Demography of Genocide in Southeast
Asia: The Death Tolls in Cambodia, 1975-79, and East Timor,
1975-80, (2003) 35 Critical Asian Studies 4, pp. 585-597.) The
Khmer Rouge inflicted violence and starvation on Mr. Chhuon as a
child and subjected him to horrors. The resulting brain damage,
maldevelopment, and post-traumatic stress disorder was central to
Mr. Chhuon’s argument that he should be spared the death penalty.

Mr. Chhuon was imprisoned in a child labor camp, forced to
work digging graves. (24RT 4092-4094.) A truck full of the bodies of
men, women, and children with throats slashed, stomachs sliced
open, or gunshot wounds to the head would then be emptied and the
enslaved children forced to drag the bodies into the graves and cover
them up. (24RT 4093-4094; see also Pran, Children of Cambodia’s
Killing Fields (1997) New Haven, Connecticut: Yale University
Press, p. 70 [Khmer Rouge disemboweled victims and slashed the
throats of young children] (Pran).) Mr. Chhuon witnessed people
executed by gunshot. (24RT 4096.) Chhun Chhuon explained that
they could not show any emotion in response to this terror, or even
hug each other, or they would have been killed as well. (24RT 4096-
4097.)

Despite the backbreaking slavery of the labor camp, Mr.
Chhuon and the other children were fed only a bowl of water with a
small amount of rice. (24RT 4094; see also Pran, supra, p. 106 [“the
usual ration was no more than a bowl of water with a few grains of
rice. But this was better than nothing. It tasted like fine cuisine! It

was difficult to work more than ten hours a day on an empty
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stomach”].) Chhun Chhuon remembered his brother being hungry,
skinny, ribs showing through skin, stomach protruded. (24RT 4098.)

Discipline in the camps was enforced by hitting the children
in the back of the head with a rifle. (24RT 4095.) Mr. Chhuon was
hit for crying. (24RT 4130.) When Mr. Chhuon was reunited with
his mother, she recalled him having nightmares and complaining
about headaches. (24RT 4142.) Dr. Sack concluded that Mr. Chhuon
suffered brain trauma during childhood. (26RT 4558.) Mr. Chhuon
suffered from post-traumatic stress disorder (PTSD) and reactive-
attachment disorder. (26RT 4545-4546.)

By the time of Mr. Chhuon’s trial, the atrocities of the
Cambodian genocide had been well documented. Nevertheless, the
prosecutor questioned the extent of the atrocities committed by the
Khmer Rouge regime, arguing that there was no proof that 25
percent of the population was killed and suggesting at one point
that perhaps Cambodians were starving not because of the genocide,
but because Cambodia was simply a poor country. (27RT 4607;
24RT 4002-4003.) The prosecutor questioned the established facts of
the American military intervention in Cambodia in a way that
resonated with the trial court, resulting in a court instruction that
admonished the jury that the documentary evidence of the genocide
offered by Mr. Chhuon was argumentative, and that jurors should
disregard any statements beyond simple descriptions of the visuals.
The prosecutor argued that Mr. Chhuon was “embellishing” the
horrors he suffered during the genocide. The denial of well-
established facts about the Cambodian genocide dehumanized Mr.

Chhuon and constituted an exhibition of bias in violation of the RJA.
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1. The trial court and the prosecutor repeatedly
contested facts regarding the Cambodian genocide
and its effect on Mr. Chhuon, culminating in an
instruction that admonished the jurors to
“disregard” certain statements about the Cambodian
genocide.

As part of his mitigation case, Mr. Chhuon sought to present
to the jury a compilation of documentary footage showcasing the
horrors of the Khmer Rouge genocide, Exhibit No. BB. The defense
explained that the exhibit would be a compilation of various videos.
(21RT 3557.) The prosecutor raised concerns focused on the possible
inclusion of scenes from the film The Killing Fields (Warner
Brothers 1984). (21RT 3559.)

Ultimately, Exhibit No. BB was a 15-minute video including
pictures from a National Geographic article and footage from two
documentary films, Samsara: Death and Rebirth in Cambodia
(Transit Media 1989) and Year Zero: The Silent Death of Cambodia
(ITV 1979). (24RT 3998.) The footage from Samsara documented
Tuol Sleung,!2 a site with “skulls and bones from the people that
were executed.” (24RT 3998.) The video depicted, inter alia,
malnourished children. (Ibid.) The majority of the video compilation
came from Year Zero, a news report by John Pilger for a British

public broadcast network. (Ibid.) Defense counsel described the

12 Tn 1979, following the liberation of Phnom Phen, the former
high school turned torture center was converted into a memorial
and museum, documenting the atrocities committed by the Khmer
Rouge. (Tuol Sleng Genocide Museum <
https://tuolsleng.gov.kh/en/> (as of Jun. 24, 2024).)
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audio portions as newsworthy and of “common knowledge as to
what happened in Cambodia.” (Ibid.)

The prosecutor objected to the admission of the video. He
argued that it was unknown when the National Geographic pictures
were taken. (24RT 4000.) He argued that he did not “know the
purpose of showing skulls in the background.” (Ibid.) He argued that
the footage of American bombers had no relevancy and “we don’t
even know when that bombing took place.” (Ibid.) He complained
that the narrative explaining that Pol Pot took over following the
bombing “ha[d] no relevancy and should be excised from the video,”
because it “blam[ed] Pol Pot on the Americans for bombing.” (24RT
4000-4001.) The prosecutor also argued that it was impossible to
“authenticate” whether 12,000 people died at a certain place!? or

that hundreds of thousands of children were missing,4 and that

13 The former Chairman of Tuol Sleng, then known as
Security Office 21, was found guilty in 2010 of causing the deaths of
more than 12,272 victims. (Press Release by the National Co-
Prosecutor on the Passing of the Convicted Person Kaing Guek Eav
alias Duch (Sept. 2, 2020) Extraordinary Chambers in the Courts of
Cambodia.)

14 “Reliable figures are impossible to come by, but it is
estimated that tens of thousands of children may have been
orphaned after 1975 as their parents were executed or died of
1llness, starvation or overwork under the Khmer Rouge.” (Branigan,
Khmer Rouge’s Legacy of Terror, Wash. Post (May 23, 1983); United
States Holocaust Memorial Museum, Country Case Studies:
Cambodia < https://www.ushmm.org/genocide-
prevention/countries/cambodia/khmer-rouge-revolution> (as of Jun.
24, 2024) [“The Khmer Rouge aimed to abolish the traditional
family. . . . Many children were separated from their parents and
put into labor brigades”)
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portrayals of mass malnutrition were potentially misleading
because, “[w]e don’t know whether that’s malnutrition at that point
in time in what I assume is 1979 was the result of the Khmer
Rouge, or simply because Cambodia was a very poor country and
efforts were being made to rebuild it.”1> (24RT 4002-4003).
Additionally, the prosecutor argued that the “tonnage of bombs
dropped on Cambodia” could not be authenticated.6 (24RT 4003.)
After viewing the footage and considering the prosecutor’s
repeated objections, the trial court took issue with the footage being
an “indictment of former President Nixon and Henry Kissinger,”
which the court found “highly politicized.” (24RT 4001-4002.)

I was concerned about the political nature of the attacks
on Nixon and Kissinger. I don’t know if what the
reporter was saying was true, that that is exactly what
happened and the way it happened. He talked about
how Cambodia was such a docile and nice place to live,
thriving peaceful community. I think the U.S.
Government’s position was that the government was
allowing Vietnamese, the opponents in the Vietnamese

15 “By some estimates, between 500,000 and 1.5 million of the
lives lost between 1975 and 1979 were due to Khmer Rouge—induced
famine.” United States Holocaust Memorial Museum, Country Case
Studies: Cambodia < https://www.ushmm.org/genocide-
prevention/countries/cambodia/forced-labor-and-collectivization> (as
of Jun. 24, 2024)

16 Air Force data declassified by President Clinton in 2000
revealed that between 1965 and 1973, 2,756,941 tons of bombs had
been dropped in Cambodia, more tonnage than the allies used
during all of World War II. (Owen, et. al. Bombs Over Cambodia,
The Walrus (October 2006); McCarthy, In Southeast Asia, the
Horror of Kissinger’s Explosive Legacy Goes On, CNN (Dec. 5,
2023).)
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war to have Cambodia there from which to attack
American citizens.

(24RT 4004-4005.)

In response to the court’s concern, defense counsel edited out
the “political rhetoric.” (24RT 4006.) Nonetheless, the court
concluded that while it would permit the jury to view Exhibit No.
BB, it would caution the jury “not to accept the representations that
were made,” including comments about the number of children
missing or the tonnage of bombs dropped on Cambodia. (24RT 4063-
4064.) The trial court ultimately admonished the jury to “be careful
with accepting all the audio portions” of Exhibit No. BB.17 (26RT
4459.) The court further instructed the jury it could “consider the
audio portion when it is descriptive as to what the video is showing,”
but to otherwise “disregard the statement.” (26RT 4459-4460.)

I have viewed this videotape, and it’s a compilation of
video scenes from different sources.

Now, there are some statements made 1n the audio
portion of the tape that I find to be argumentative and
without foundation, so you should not consider them.
Things like human hemorrhage. There is a statement
that the word “sleep” was banned. There is no
foundation for that assertion.

There are also some statements about statistics, how
many primary school children disappeared, for
instance, and these statements are made without
foundation for purposes of this trial.

17 The Pan jury was similarly admonished: “I would caution
you, though, that some of the language is fairly argumentative.
There are statements made about the human hemorrhage and the
Asian Auschwitz and other things like that, and I would caution you
about relying on such language.” (25RT 4237.)
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I am allowing you to hear the audio portion, because I
think it helps explain what is being seen. For instance,
there are photographs or audio -- pardon me.

There are videotaped visions of Phnom Penh which is a
city in Cambodia that is basically deserted. You
certainly can accept the representations on the audio
portion that these are true and correct visions of Phnom
Penh at or about the time that the video was made.

But so I am just telling you be careful with accepting all
the audio portions. You may consider the audio portion
when it 1s descriptive as to what the video is showing.

Otherwise, you should disregard the statement.

Okay. With that cautionary admonishment, go ahead
and play the tape.

(26RT 4459-4460.)

The prosecutor, having provoked the trial court into calling
the documentary evidence of the genocide into question, capitalized
on the instruction. During penalty phase closing argument, he
argued that the defense, “told you that from 1975 to 1979, they
would prove the evidence would show that 25 percent of the
Cambodian population was eradicated. . . . [Y]ou cannot consider
those kinds of things in deciding this case if it hasn’t been proven.”
(27RT 4607-4608.) He faulted the defense for not proving that Mr.
Chhuon saw death by torture throughout his childhood
imprisonment under the Khmer Rouge and cautioned the jury: “I
am not ever going to say that Mr. Chhuon did not have a
horrendous childhood, but sometimes, statements like that are
made that are an embellishment.” (27RT 4607.) He argued, “if this
camp life really effected Mr. Chhuon, I submit to you that he would
not put the children through this that he put in this case.” (27RT
4658-4659.) “I'm not going to stand here and tell you that Mr.
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Chhuon had an easy life when he was very young. . . . But you know
what? There came a point in time when he was given the
opportunity with his entire family. He didn’t lose family like so
many of the people you heard about did.” (27RT 4660.)

2. Denial of the Cambodian genocide is a
demonstration of bias on the basis of race, ethnicity,
and national origin and used to dehumanize victim
groups.

The statements made by the prosecutor and the court
contesting facts about the Cambodian genocide constitute genocide
denial, as that term is understood by experts. Denial of well-
established mass atrocities can be used to create narratives that
result in the dehumanization of victim groups. Denial of the
Cambodian genocide is especially troubling given how well-
documented the tragedy was and how bias based on race, ethnicity
and national origin has shaped narratives of the genocide. Denying
genocide in the face of established facts is an exhibition of bias based
on race, ethnicity, and national origin.

Genocide denial calls into question “historic events
documented by overwhelming evidence, including scholarship.”
(Savelsburg, Knowing About Genocide: Armenian Suffering and
Epistemic Struggles (University of California Press 2021) p. 24.)
Scholars recognize three broad categories of denial: literal,
interpretive, and implicatory. (Savelsburg, supra, at p. 24.) Literal
denial is the assertion that certain events simply did not happen.
(Ibid.) Interpretive denial does not reject the facts of the atrocity but
rather reinterprets their moral meaning, e.g., “many lives were lost,

but those losses were not the result of murderous violence but
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rather the unavoidable side effect of war.” (Ibid.) Implicatory denial
accepts the facts and the standard interpretation of those facts, but
denies or minimizes “the psychological, political, or moral
1mplications that conventionally follow.” (Id. at pp. 24-25.)

Implicatory denial may involve rationalization or
“Justification of the destruction process as a whole, for example by
defining the target as evil.” (Id. at p. 25.) Like implicit bias, genocide
denial can manifest as unconscious reactions to external stimuli or
be triggered by rhetorical priming. (Cohen, States of Denial:
Knowing about Atrocities and Suffering (2001) chapts. 2, 3
[exploring psychology of denial as well as its rhetorical use].)

Gencocide denial can be an “unconscious defense mechanism
for coping with guilt, anxiety, and other disturbing emotions
aroused by reality.” (Cohen, supra, at p. 5.) When one is confronted
with painful and horrific details, denial works to prevent the person
from “seeing” the horrors or their complicity, as in “turning a blind
eye.” (Cohen, supra, at p. 5) Like implicit bias, this process does not
require malevolent intent. (Cohen, supra, at pp. 33-34.) And like
1implicit bias, rhetorical devices can be used to trigger denial and
therefore unconsciously shape the way people understand events
and information. (Cohen, supra, at pp. 60-62.)

The prosecutor’s repeated objections to the footage portraying
American bombing and the conditions in Cambodia reflected factual
denial. Defense counsel described the evidence as “common
knowledge as to what happened in Cambodia.” (24RT 3998.) That
description, and the well-reported and established facts of the

bombing campaign, the rise of the Khmer Rouge and the genocide
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itself, provided a basis for judicial noticeability of the information.
(See Evid. Code, § 452, subd. (h).) The prosecutor’s calling into
question those facts constituted a “refus[al] to acknowledge the facts
— for whatever reason, in good or bad faith.” Cohen, supra, at p. 7).

The prosecutor’s objections to the relevance of the evidence
also revealed implicatory bias. The prosecutor focused on the
ultimately irrelevant question of whether America was or was not
responsible for the rise of the Khmer Rouge following the American
bombing campaign. (24RT 4000 [“We are told during portions of the
tape that there was much bombing. I don’t think the bombing came
from Pol Pot”]; 24RT 4001 [“Then they make the statement out of
the inferno of bombs came Pol Pot. Somehow I guess blaming Pol
Pot on the Americans for bombing”’].) Regarding the mass starvation
caused by the Khmer Rouge, the prosecutor objected that it was not
clear whether it was “the result of the Khmer Rouge, or simply
because Cambodia was a very poor country.” (24RT 4003.) The
prosecutor argued that the image of a malnourished child was
irrelevant. (24 RT 4003 [“Well clearly that child wasn’t around
during Pol Pot”].)

The prosecutor sought to delegitimize “the psychological,
political or moral implications” of the American military campaign
in Cambodia. (See Savelsburg, supra, at pp. 24-25.) The prosecutor’s
motivation may have been unintentional, an attempt to deny
American complicity in the rise of the Khmer Rouge in order to
distance America, and by extension himself, from the trauma and

devastation of the Cambodian genocide that followed. (See Cohen,
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supra, at p. 19 [“If the perpetrator is your own government, this
must touch your own identity and political role”].)

Regardless of whether the prosecutor unintentionally engaged
in genocide denialism, or shrewdly focused his arguments on the
American military intervention because he knew his audience, the
result was the same: it triggered the trial court to endorse genocide
denialism in a jury instruction that admonished jurors to consider
basic facts of the Cambodian genocide with caution and to disregard
portions of the documentary evidence of the genocide as lacking
foundation and argumentative in nature. (24RT 4004-4005.)

In doing so, the trial court failed to act as an impartial
adjudicator in addressing the mitigation evidence before it. This
Court has stressed that “[jJurors rely with great confidence on the
fairness of judges, and upon the correctness of their views expressed
during trials. For this reason . . . a judge should be careful not to
throw the weight of his judicial position into a case, either for or
against the defendant.” (People v. Mahoney (1927) 201 Cal. 618,
626—627; accord People v. Sturm (2006) 37 Cal.4th 1218, 1237.)
California’s judicial canon of ethics asks judges to “perform duties
without bias or prejudice,” including bias based on factors such as
race, national origin, or ethnicity. (Cal. Code Jud. Ethics, canon
3B(5).) The RJA provides a concrete remedy for such
demonstrations of partiality; if a trial judge exhibits bias toward the
defendant “because of the defendant’s race, ethnicity, or national
origin, whether or not purposeful,” that constitutes a reversible

violation. (§ 745, subd. (a)(2), italics added.)
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The trial court characterized the documentary film Year Zero
as a “politicized” indictment of former President Nixon and Henry
Kissinger. (24RT 4001-4002.) The judge had his own view: “I think
the U.S. government’s position was that the government was
allowing Vietnamese, the opponents in the Vietnamese war to have
Cambodia there from which to attack American citizens.” (24RT
4005.) The trial court distilled these viewpoints into a special
admonishment that instructed the jurors to view the documentary
evidence of the Cambodian genocide with caution and disregard
certain facts regarding the genocide as “argumentative” or lacking
foundation. (26RT 4459-4460.) That admonishment stands in
marked contrast to the trial court’s attitude toward gang evidence.
For instance, Mr. Riesdorph, who was not qualified as a gang
expert, testified that Tiny Rascal members “often use Strong Beach
instead of Long [Beach] . . . to show the strength of the Tiny Rascal
Gang.” (15RT 2427.) The trial court did not craft a special jury
instruction cautioning that such gang assertions were without
foundation. The trial court’s interjection of personal views on the
causes of and factual record of the Cambodian genocide constituted
an exhibition of bias, one that improperly lent the gravitas of the
trail court to the prosecutor’s genocide denialism.

During its penalty phase closing argument, the prosecutor
framed the defense’s presentation of Mr. Chhuon’s experience of the
Cambodian genocide as “embellishment,” encouraging jurors to
diminish or dismiss Mr. Chhuon’s suffering. (27RT 4607-4608.) The
likelihood that jurors would accept the invitation to diminish the

horrors of the Cambodian genocide is not theoretical. In a similar
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Los Angeles County capital case, the defendant, who, like Mr.
Chhuon, was born in Cambodia and survived the genocide,
introduced mitigating evidence regarding his difficulties growing up
during the genocide. (People v. Roeung (B132070, Apr. 21, 2003)
2003 WL 1904695, at *25, aff'd sub nom. Son Thanh Bui v.
Hedgpeth (9th Cir. 2015) 596 Fed.Appx. 575.) It was discovered that
a juror “disparaged” the evidence outside of deliberations,
comparing it, unfavorably, to her own experience growing up in
World War II Europe. (Ibid.)

Arguments that encourage people to (unconsciously) “turn a
blind eye” to the facts of a genocide dehumanize the victims of that
genocide. This is particularly true for victims who come from
marginalized communities. (Cohen, supra, at p. 12 [denialism more
effective when “victims are unimportant, isolated peoples in remote
parts of the world”].) “Especially in the hands of powerful groups,
strategically situated in advantageous institutional positions,
collective memory is prone to contestation, and is subject to change.”
(Karakaya & Manning (2022) The NBA Isn’t What It Used to Be:
Racialized Nostalgia for ‘90s Basketball, Sociological Inquiry, 92(2),
537-567.)

Genocide denial may acknowledge injury, but reframe the
way that injury is considered (e.g., “this does not fit the legal
definition of torture”). (Cohen, supra, at p. 95.) That type of
rhetorical framing is particularly effective when used against
marginalized groups, because “[w]hen victims belong to a devalued
ethnic group . . . it is common to claim that they don’t feel pain as

other people do.” (Ibid.) This sort of denialism facilitates
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“Infrahumanization,” which “refers to the denial to an individual or
group of some of the characteristics that make us human, rendering
the target less than human, if not wholly nonhuman.” (Castano &
Giner-Sorolla, Not Quite Human: Infrahumanization in Response to
Collective Responsibility for Intergroup Killing (2006) J. of
Personality and Social Psychology 804, 805 (Castano).) Here, the
jurors had already been conditioned throughout the trial by anti-
Asian stereotypes and dehumanizing animal imagery and gang
narratives to consider Mr. Chhuon as less human.

The effect of this sort of dehumanization is measurable. For
example, there are significant racial discrepancies in the pain and
suffering damages awarded to Black plaintiffs in part because
doctors and jurors, probably unconsciously, underestimate the
severity of injuries and pain suffered by Black people, based on a
belief that Black people have greater resistance to pain than White
people. (Gilboa, The Color of Pain: Racial Bias in Pain and Suffering
Damages (2022) 56 Ga. L.Rev. 651, 675, 698.) “When victims [of
atrocities] belong to a devalued ethnic group . . . it is common to
claim that they don’t feel pain as other people do.” (Cohen, supra, at
p. 95.)

Racism was “deeply embedded” in the American wars in
Southeast Asia. (Gurman, As We Rethink the Vietnam War, We
Have to Grapple With its Racial Implications, Washington Post (Oct.
6, 2017).) The bombing of Cambodia was justified and rationalized
by racist and dehumanizing attitudes towards Southeast Asians.
President Nixon privately remarked that “nobody would have cared”

if “[t]hese little brown people, so far away” had been “slaughtered
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and castrated.” (Guillermo, Glory and Racism: Nixon’s audio clip on
the Vietnam War (July 28, 2014) Asian American Legal Defense and
Education Fund <https:/www.aaldef.org/blog/glory-and-racism-
nixons-audio-clip-on-the-vietnam-war/> [as of May 16, 2024].) Asian
American soldiers who served in Vietnam reported that “U.S.
soldiers were taught that the Vietnamese were not human, but only
g—ks.” (See Ishizuka, Looking Like the Enemy: Political Identity &
the Vietnam War (May 7, 2019) Pacific Council on International
Policy https://www.pacificcouncil.org/mewsroom/looking-enemy-
political-identity-vietnam-war> [as of May 16, 2024].) “You are
trained ‘g—k, g—k, g—k’. .. and once the military has got the idea
implanted in your mind that these people are not humans, they are

”)

subhuman, it makes it a little bit easier to kill ‘em™ (Castano, supra
at p. 805 [quoting account from American soldier].)

The value placed on Cambodian lives during the genocide can
be summed up by a flippant remark made by Secretary of State
Kissinger at the time, “You should tell the Cambodians that we will
be friends with them. They are murderous thugs, but we won’t let
that stand in our way.” (Memorandum of Conversation, “Secretary’s
Meeting with Foreign Minister Chatchai of Thailand,” Nov. 26,
1975, <https://nsarchive2.gwu.edu/NSAEBB/NSAEBB193/HAK-11-
26-75.pdf> [as of Jun. 20, 2024].)

As detailed in the preceding arguments, the prosecutor, either
consciously or unconsciously, trafficked in stereotypes that
dehumanized Mr. Chhuon. The prosecutor’s appeal to anti-Asian

tropes of foreignness and his use of a gang narrative set the stage

for jurors to consider Mr. Chhuon to be subhuman, a deviant
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minority, a superpredator. The courtroom was thus primed to
receive a message that perhaps the Cambodian genocide was not as
bad as the defense made it out to be, and perhaps Mr. Chhuon’s
experience of surviving the Khmer Rouge was embellished, and the
effects of “camp life” did not affect him long-term. (See 27RT 4653,
4658, 4712 [prosecutor refers to Mr. Chhuon’s enslavement and
refugee experience as “camp life”].) Even the specific act of denialism
itself appealed to racial bias; the argument that Mr. Chhuon was
“embellishing” his personal experience played into a longstanding
trope depicting Asian people as deceitful. (See Capers, Race,
Gatekeeping, Magical Words, and the Rules of Evidence (2023) 76
Vand. L.Rev. 1855, 1860 [referring to the “the long history” of
“Asians [being associated] with mendacity”].)

The prosecutor leveraged anti-Asian bias to argue that the
jury should discount Mr. Chhuon’s traumatic survival of genocide.
(See Lynch and Haney, Mapping the Racial Bias of the White Male
Capital Juror: Jury Composition and the “Empathic Divide” (2011)
45 Law & Society Review 1, p. 73 [“[I]t is easier to punish persons
more harshly if they have already been demonized, are perceived as
somehow less than fully human, or are regarded as fundamentally
“other”].) The prosecutor’s genocide denialism, set in the context of
the dehumanizing framework he had already established,
constituted an exhibition of bias against Mr. Chhuon in violation of

the RJA.
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F. In the alternative, the case should be remanded to the
Superior Court to permit Mr. Chhuon to file a motion
under the Racial Justice Act

Assembly Bill No. 1118’s (A.B. 1118) amendments to section
745, subdivision (b), give courts reviewing criminal appeals the
authority, upon the appellant’s request, to remand a case to the
Superior Court so that the appellant may file a motion there
pursuant to the RJA. (§ 745, subd. (b) [eff. Jan. 1, 2024].) This
amendment was intended to ensure that people with criminal cases
not final on direct appeal would be afforded the opportunity to raise
claims under the RJA, even if those claims require additional
evidence outside of the record. (See § 745, subd. (b); Sen. Comm. on
Pub. Saf., Analysis of Assem. Bill No. 1118 (2023-2024 Reg. Sess.) as
amended May 18, 2023, pp. 5-6.)

In light of A.B. 1118, Mr. Chhuon asks that if the Court is not
satisfied that the claims set forth above are sufficient to warrant
relief under the RJA, the Court remand the case to allow him to
investigate additional RJA claims and litigate them together with
the existing claims they tend to corroborate. (See Young v. Superior
Court of Solano County (2022) 79 Cal.App.5th 138, 164 [observing
that “the evidence offered in support of a theory of violation under
one subpart [of the statute] may be corroborative of the evidence
supporting another theory of violation under a different subpart.”].)

For example, because Cambodian Americans make up a
relatively small subset of Los Angeles County residents, the data
necessary to investigate claims under section 745, subsections (a)(3)
and (a)(4), regarding potential disparities in the charging of special

circumstances, the determination to seek death, and the imposition
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of death against Southeast Asian Americans or Cambodian
Americans, requires further development.

In addition, the trial judge in this case, Judge Perry, has used
language indicating anti-Asian and other racial biases in at least
one published work, indicating that there may be evidence to
support a claim under section 745, subsection (a)(1). In a book Judge
Perry self-published in 2021, he purports to quote a witness from a
1995 case, People v. Hernandez (BA073405), saying she “saw a
‘Ch__’ (a Chinese guy) in the car.” (Perry, Witness to the Carnage:
The Early Trials, p. 30 (Perry).) Judge Perry repeats the ‘Ch___’ slur
three times without attribution or quotation marks. (Ibid.)

Judge Perry appears to demonstrate bias throughout the
book, taking care to note which defendants were “illegal”
immigrants (pages 31 [People v. Hernandez (BA073405)], 73 [People
v. Ramirez (BA083441)], 75 [People v. Calderon (BA052821)] 136
[People v. Garcia, Meza, Garcia (BA055027)], 151 [People v. Garcia
(BA021015)], 160 [People v. Canales (BA048023)]), and which Black
defendants had fathered children with more than one woman (pages
120 [People v. Johnson (BA108297)], 165 [People v. Buford and Cage
(BA050374)], 191[People v. Jackson and Swayzer (BA048795)]). The
book indicates a bias against gang members, with Judge Perry
noting of one 16-year-old defendant convicted of murder, “[h]e was
not a gang member, but behaved like one.” (Perry, p. 55 [People v.
Lee (BA123613)].)

Accordingly, should the Court harbor any uncertainty as to
whether the claims set forth are adequate to require relief under the

RJA, it would be “just under the circumstances” to remand the case
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to the superior court to allow him to further pursue relief under the
statute. (§ 1260; § 745, subd. (b).)

I

1l
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II.
THE GANG ENHANCEMENTS IN THIS CASE ARE
INVALID UNDER REVISIONS TO PENAL CODE SECTION
186.22 MADE BY ASSEMBLY BILL 333

The gang enhancements found true as to Counts 6 and 7 must
be struck under Assembly Bill No. 333’s revisions to section 186.22.
(Stats. 2021, ch. 6969, §§ 1-5.) While this appeal was pending,
Assembly Bill No. 333 (A.B. 333) was passed. A.B. 333 reflects the
Legislature’s recognition that former section 186.22 ultimately
“punished people based on their cultural identity, who they know,
and where they live.” (Stats. 2021, ch. 699, § 2, subd. (a), (d)(8).) The
Legislature found that the statute was “applied inconsistently
against people of color” and “disproportionately impact[ed]
communities of color, making the statute one of the largest
disparate racial impact statutes that imposes criminal
punishments.” (Stats. 2021, ch. 699, § 2, subd. (d)(1)-(2).)

By significantly revising section 186.22, A.B. 333 sought to
“reduce [its] harmful and racist application in criminal cases, and
mak|e] the standards for applying a gang enhancement more
rigorous.” (Bill Analysis, A.B. 333 Assem., 07/13/2021.) The facts of
Mr. Chhuon’s case underscore the need for more rigorous standards:
The gang enhancements found true as to Counts 6 and 7 were based
solely on the prosecutor’s gang theory of the case, without any
expert testimony or presentation of predicate offenses. Because the
new law is retroactive to non-final appeals, the gang enhancements
here must be reversed. (People v. Tran (2022) 13 Cal.5th 1169, 1207
(Tran); In re Estrada (1965) 63 Cal.3d 2d 740, 745.)
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The co-defendant in this case, Mr. Samreth Sam Pan, has made
a parallel claim challenging the gang enhancements found true as to
Counts 6 and 7 against him. (People v. Chhuon & Pan (S105403) 3rd
Supp. Brf. (Jan. 11, 2024) pp. 19-35.) Respondent conceded that the
gang enhancements should be stricken under A.B. 333. (People v.
Chhuon & Pan (S105403) 3rd Supp. Resp. Brf. (Apr. 9, 2024) pp. 18-
20 [“As the prosecution’s sole basis for proving the predicate gang
offenses for purposes of the enhancements was the charge[d]
offenses, the two section 186.22 enhancements must be reversed”].)
The same facts are implicated here and the same result should hold.

But simply reversing the two remaining gang enhancements

is not a sufficient remedy for the extent of the error that occurred. In
addition to being insufficient to support the gang enhancements, the
type of gang evidence introduced in this case was prejudicial,
“because it is lumped into evidence of the underlying charges which
further perpetuates unfair prejudice in juries.” (A.B. 333, ch. 699, §
2, subd. (d)(6).) The gang evidence introduced by the prosecutor
saturated the trial. The prosecutor framed the entire case as part of
a violent gang operation and, as discussed in Argument I, ante
invoked gang stereotypes, including the debunked racist
superpredator theory, to define Mr. Chhuon for the jury and to
argue that he would be “a danger to every person he comes in
contact with for the rest of his life.” (47RT 4632.) The conviction and
penalty were tainted by this prejudice. Justice requires the cause be

remanded for a new trial.
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A. Applicable facts

Mr. Chhuon was charged with five counts related to the
Sacramento incident and three counts related to the Pomona
incident. (3CT 681.) For all eight charges the prosecution alleged
that the offenses were committed for the benefit of a street gang
within the meaning of section 186.22, subdivision (b)(1), as that
statute read in 2000. (3CT 685.) The prosecutor withdrew the third
Pomona-related charge, Count 8. (18RT 3157; 27RT 4787.)

After the prosecutor rested its guilt phase case (17RT 2855-
2856), the trial court held a hearing on a motion to strike the gang
enhancement allegations. (17RT 2867.) At the hearing, the
prosecutor acknowledged that it did not put on a gang expert to
testify about the Tiny Rascals Gang.1® (17RT 2867.) Instead, the
prosecutor sought to prove the enhancements through the evidence
of the charged offenses. (17RT 2867-2868 [“Clearly, the [predicate]
offenses can be the offenses that are charged”].) The trial court
agreed. (17RT 2868 [“Sure”].)

The defense argued that “without some statements where

they normally yell out TRG, or something to show that it was to

18 The prosecutor elicited evidence about the Tiny Rascals
Gang through its Tiny Rascal witnesses, but, as discussed, post,
much like the pre-A.B. 333 case People v. Albarran (2007) 149
Cal.App.4th 214, 222, testimony that members had been “jumped
in” to the gang or committed uncharged crimes “might have been
tangentially relevant to the gang allegations,” but was insufficient to
support the gang enhancements and “had no bearing on the
underlying charges.”
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benefit the gang,” the gang enhancement allegations could not be
sustained for any of the counts. (17RT 2868.)

The trial court granted the motion to dismiss the gang
enhancements as to the Sacramento counts, finding: “I don’t think
there is any evidence that the killings and attempted robbery and
burglary were for the benefit of any criminal street gang.” (17RT
2868.) As to the Pomona charges, Counts 6 and 7, however, the trial
court denied the motion: “It seems to me that the motivation for the
killing was a perception that the victims were alleged rival gang
members, and I think that implied therein is a benefit for the street
gang, namely the elimination of rivals.” (17RT 2869.)

The jury found Mr. Chhuon guilty of Counts 6 and 7, and
found true the gang enhancement allegations. (20RT 3423-3425.)

B. The prosecutor did not establish the facts now
required to prove gang enhancements

The evidence offered in this case does not satisfy the new
provisions enacted by A.B. 333. A.B. 333 redefined a “criminal
street gang,” as “an ongoing, organized association or group of three
or more persons, whether formal or informal, having as one of its
primary activities the commission of one or more [enumerated
criminal acts], having a common name or common identifying sign
or symbol, and whose members collectively engage in, or have
engaged in, a pattern of criminal gang activity.” (§ 186.22, subd. (f),
italics added.) A.B. 333 also redefined “pattern of criminal gang
activity” to require that: “(1) the [predicate and instant] offenses
must have ‘commonly benefited a criminal street gang’ where the

‘common benefit . . . is more than reputational’; (2) the last
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predicate offense must have occurred within three years of the date
of the currently charged offense; (3) the predicate offenses must be
committed on separate occasions or by two or more gang members,
as opposed to persons; and (4) the charged offense cannot be used
as a predicate offense.” (People v. Lopez (2021) 73 Cal.App.5th 327,
345, quoting § 186.22, subds. (e)(1)-(2) (Lopez).)

The prosecutor’s failure to prove the redefined “pattern of
criminal gang activity” under section 186.22, subdivision (e), mirrors
that which led the court in People v. E.H. (2022) 75 Cal.App.5th 467,
479, to reverse the gang crime enhancements: (1) the court
permitted and the prosecutor encouraged the jury to use the
charged offenses as the required predicate offenses; (2) the alleged
gang members were not proven to have “collectively” engaged in a
pattern of criminal gang activity; and (3) the predicate offenses were
not shown to have commonly benefitted the alleged gang in a way

that was “more than reputational.”

1. The prosecutor used the charged offenses as the
required predicate offenses.

Under section 186.22, subdivision (e)(2), the prosecutor may
not use a charged offense as a predicate offense to establish the
defendant committed the crime for the benefit of a criminal street
gang. That occurred here.

The prosecutor sought to prove the gang enhancements solely
through evidence of the charged offenses; the jury instructions
explained that the qualifying predicate crimes were the charged
offenses, “[nJamely, murder and attempted murder.” (17RT 2868;
18RT 3128-3129; 6CT 1602-1603.)
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Under the new standard, the prosecutor failed to establish
that Tiny Rascal members had committed two predicate offenses,
and so failed to prove that Mr. Chhuon acted “for the benefit” of a
“criminal street gang.” (§ 186.22, subds. (b), (e)(1), (e)(2) and (f).) The
gang enhancements as to Counts 6 and 7 must be vacated on this
basis. (E.H., supra, 75 Cal.App.5th at pp. 479-480 [instructional
error prejudicial under Chapman v. California (1967) 386 U.S. 18,
24, where, among other things, the jury was “permitted to consider
the current offenses in determining whether the prosecution had

proven a pattern of criminal gang activity’].)

2. The prosecutor failed to prove collective engagement
in a pattern of criminal gang activity.

The prosecutor must now prove that putative criminal street
gang members “collectively” engaged in a “pattern of criminal gang
activity.” (§ 186.22, subd. (f).) That did not occur here.

The Legislature’s addition of a collective engagement
requirement “was made in service of the Legislature’s broader goal
of differentiating between the threat posed by organized groups
collectively engaged in criminal activity, versus the threat posed by
individual, loosely connected persons who happen to commit
crimes.” (People v. Clark (2024) 15 Cal.5th 743, 761 (Clark).) For
gang members to “collectively engage in” a pattern of criminal gang
activity, there must be a nexus between the individual predicate
offenses and the gang as an organized, collective enterprise. (Clark,
supra, 15 Cal.5th at p. 762.) The organizational nexus requirement

1s satisfied by showing a connection between the predicate offenses
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and the organizational structure, primary activities, or common
goals and principles of the gang. (Id. at p. 749.)

The prosecutor did not present any evidence that would meet
the nexus requirement between any offenses or to the Tiny Rascals
as an organization. The failure of proof on this element cannot be
deemed harmless beyond a reasonable doubt; the gang
enhancements as to Counts 6 and 7 must be vacated on this basis as

well. (See Clark, supra, 15 Cal.5th at p. 764.)

3. The prosecutor failed to prove a common benefit
that was more than reputational.

The prosecution must now show the predicate and charged
offenses committed by putative gang members commonly benefited
the gang in a way that was “more than reputational.” (§ 186.22,
subds. (b)(1), (e)(1) and (f); People v. (Derion) Lee (2022) 81
Cal.App.5th 232, 239; People v. (Guillermo) Vasquez (2022) 74
Cal.App.5th 1021, 1032-1033 [same]; Lopez, supra, 73 Cal.App.5th
at p. 346 [same]; People v. Sek (2022) 74 Cal.App.5th 657, 667, 668
[evidence that benefit went “beyond reputational” did not eliminate
the possibility that the jury found the benefit reputational only];
E.H, supra, 75 Cal.App.5th at p. 480 [when prosecution presents
evidence of non-reputational benefit and reputational benefit,
reviewing court cannot “rule out the possibility that the jury relied
on reputational benefit to the gang as its basis for finding the
enhancements true”].) That did not occur here.

The trial court’s speculation that there was a “perception that
the victims were alleged rival gang members” and that the benefit to

the Tiny Rascals was “implied therein,” without more does not
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suffice to establish a benefit that is “more than reputational” under
A.B. 333. (See 17RT 2869.) The prosecutor did not establish that
attacking alleged “rival gang members” benefited the Tiny Rascals.
The failure of proof on this element cannot be deemed harmless
beyond a reasonable doubt and therefore the gang enhancements as
to Counts 6 and 7 must be vacated on this basis. (See People v.

(Derion) Lee, supra, 81 Cal.App.5th at p. 239.)

C. Automatic reversal of the gang enhancements is
constitutionally required

Any one of these “evidentiary voids” requires reversal of the
enhancements. (See People v. Rodriguez (2022) 75 Cal.App.5th 816,
822-823, fn. 18.) Mr. Chhuon has a constitutional right to a jury trial
on every element of a charged enhancement. (Lopez, supra, 73
Cal.App.5th at p. 346, citing People v. (Gloria) Ramos (2016) 244
Cal.App.4th 99, 104, and People v. Figueroa, (1993) 20 Cal.App.4th
65, 71.) Mr. Chhuon’s right to have each such element decided by a
jury is protected by the Sixth and Fourteenth Amendments.
(Apprendi v. New Jersey (2000) 530 U.S. 466, 476-485, quoting
United States v. Gaudin (1995) 515 U.S. 506, 510, and In re Winship
(1970) 397 U.S. 358, 364.) Here, the court did not instruct the jury
on the newly required elements. (People v. (Apolonio) Vasquez (1992)
7 Cal.App.4th 763 64-765, 768 [reversing where jury was
instructed according to statute that was repealed and amended to
defendant’s benefit].) Even if harmless error review were to apply,
the prosecution cannot show beyond a reasonable doubt that the
mstructions did not affect the true findings. (Neder v. United States
(1999) 527 U.S. 1, 8-10; Chapman, supra, 386 U.S. at p. 24.)
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As noted above, respondent conceded the gang enhancements
must be stricken under A.B. 333 in response to Mr. Pan’ s parallel
claim under the same facts. (3rd Supp. Resp. Brf. (Apr. 9, 2024) pp.

18-20.) The same outcome is required here.

D. The jury’s consideration of irrelevant and prejudicial
gang evidence violated Mr. Chhuon’s right to due
process and risked arbitrary capital sentencing under
the federal and California Constitutions requiring
reversal and remand for a new trial

Late in the case, the trial court struck the gang enhancements
as to the Sacramento counts for lack of evidence, even under the
looser standards extant before the passage of A.B. 333. As discussed
above, following A.B. 333, the remaining gang enhancements
alleged as to Counts 6 and 7 must also be stricken due to lack of
evidence. The gang evidence in this case therefore has no legitimate
basis that would have justified its admission. The volume of that
evidence, which the prosecutor wove throughout his presentation of
the trial, and its prejudicial nature, necessitate a full reversal. When
gang evidence renders a trial fundamentally unfair, the Court
applies the Chapman, supra, 386 U.S. at p. 24, standard of harmless
error. (Tran, supra, 13 Cal.5th at pp. 1208-1210.) Where the error is
determined to be statutory only, it is reviewed under the standard
set forth in People v. Watson (1956) 46 Cal.2d 818. The error here

was prejudicial under either standard.

1. Gang evidence is uniquely inflammatory and
prejudicial.

The preamble to A.B. 333 “clearly reflects the Legislature’s

Intent to eliminate or reduce what it views as unwarranted
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punishment stemming from the admission of prejudicial gang
evidence.” (People v. Montano (2022) 80 Cal.App.5th 82, 106.) The
Legislature recognized that “[glang enhancement evidence can be
unreliable and prejudicial to a jury because it is lumped into
evidence of the underlying charges which further perpetuates unfair
prejudice in juries.” (Stats. 2021, ch. 699, § 2, subd. (d)(6); subd. (b)
[designation as a gang member influences sentencing]; subd. (i)
[enhancements used to legitimize severe punishments].)

Studies show that that “even merely associating an accused
person with a gang makes it more likely that a jury will convict
them.” (Stats. 2021, ch. 699, § 2, subd. (e) [citations].) Evidence of
gang membership too often leads to the impermissible inference that
the defendant is guilty of the charges because of his membership in
the gang. (People v. Cardenas (1982) 31 Cal.3d 897, 904-905.) The
uniquely inflammatory nature of gang evidence clouds jurors’
resolution of the issues. (Id. at p. 904; see also People v. Perez (1981)
114 Cal.App.3d 470, 479 [“[W]hen the word ‘gang’ is used in Los
Angeles County. . .[it] takes on a sinister meaning when it is
associated with activities”].) A.B. 333’s changes were “geared to
address wrongful convictions and mitigate punishment resulting
from the admission of irrelevant gang evidence at trial.” (People v.
(Robert) Ramos (2022) 77 Cal.App.5th 1116, 1129.)

Courts must “carefully scrutinize” gang evidence before
admission because of the risk that a jury “will improperly infer the
defendant has a criminal disposition and is therefore guilty of the

offense” or “will jump to the conclusion the defendant deserves the
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death penalty.” (People v. Gurule (2002) 28 Cal.4th 557, 653; see also
People v. Mendez (2019) 7 Cal.5th 680, 691; Evid. Code § 1101.)

2. Respondent cannot carry its burden of proving the
prejudicial gang evidence was harmless beyond a
reasonable doubt.

Gang evidence pervaded Mr. Chhuon’s trial. This was a
feature, not a bug. As the Santa Clara County District Attorney has
noted, enhancements have “become the tail that wags the dog:”

When I began as a prosecutor, enhancements could
moderately shift the underlying sentence. Now they
have become the tail that wags the dog. It’s quite
common now that the entire trial and all pretrial
negotiations are solely about the enhancement, not the
crime itself.

(Comm. on Rev. of the Pen. Code, 2020 Annual Rep. and
Recommendations (2021) p. 39.)

The prosecutor used the now illegitimate gang enhancements
as a hook to make the entire case about the Tiny Rascals. In that
way, this case is strikingly similar to People v. Albarran (2007) 149
Cal.App.4th 214 (Albarran).) In Albarran, the defendant was
arrested for an incident in which he and a fellow gang member shot
at a house during a party. (Albarran, supra, 149 Cal.App.4th at pp.
217-219.) The prosecutor alleged gang enhancements as to each of
the eight counts. At trial the prosecutor introduced a gang expert
who testified about the defendant’s gang involvement, his gang
moniker, that he had been “jumped into” the gang, and that the
expert had heard that members of another gang, potential rivals,
were at the house party. (Id. at pp. 220, 227.) The prosecutor argued

that the motive for the shooting was reputational, “to ‘earn one’s
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bones’ within the gang.” (Id. at p. 227.) Following a motion for a new
trial, the trial court dismissed the gang enhancements without
prejudice for insufficient evidence but denied the motion as to the
underlying charges. (Albarran, supra, 149 Cal.App.4th at p. 222.)

The Court of Appeal concluded that the prosecutor, “presented
a panoply of incriminating gang evidence, which might have been
tangentially relevant to the gang allegations, but had no bearing on
the underlying charges.” (Albarran, supra, 149 Cal.App.4th at p.
222.) So too, here. And here, as in Albarran, the prosecutor
repeatedly emphasized Mr. Chhuon’s gang involvement and told the
jury the crime was gang motivated. “The paramount function of this
evidence was to show Albarran’s criminal disposition—a fact
emphasized in the prosecutor’s closing argument.” (Id. at p. 228.)
That argument: “[Mr Albarran] is all about being a gang member
day in and day out, every day, every night, despite efforts of the
deputies. . .. He’s all about it.” (Id. at p. 228.) Compare with the
prosecutor’s penalty phase argument here: “Mr. Chh[uo]n and his
fellow TRG’s were predators, pure and simple.” (27RT 4653.) “He’s a
killer, and he’s a robber. That’s what he is. That’s what he is, and
you can’t change that.” (27RT 4655.) “In Mr. Chh[uo]n’s mind, each
of these killings had a reason. He thought Bun was a gang member.
He thought Avina and Huerta were gang members. He’s down for
TRG. That is his life.” (Ibid.)

As in Albarran, “there was a real danger that the jury would
improperly infer that whether or not [the defendant] was involved in
these [incidents], he had committed other crimes, would commit

crimes in the future, and posed a danger” in general “and thus he
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should be punished.” (Albarran, supra, 149 Cal.App.4th at p. 231.)
Here, Dr. Sack testified that Mr. Chhuon had attacked another
inmate at San Quentin State Prison out of a sense of paranoia.
(26RT 4547, 4566.) The prosecutor characterized the incident as
gang-inflected: “He badly beat an inmate simply because he saw the
inmate and made an assumption, just like he assumed that Mr.
Avina was a gang member, that the inmate might hurt him, so
badly beat him.” (27RT 4632.) The prosecutor concluded: “Mr.
Chh[uo]n will be a danger to every person he comes in contact with
for the rest of his life. To the custodial guards that will have to
guard him, to the inmates he’s going to be housed with.” (27RT
4632.) “Any person, correctional staff, other inmates that come into
contact with Mr. Chh[uo]n are at risk, ladies and gentlemen.” (47RT
27RT 4659.)

In short, the gang evidence presented was not relevant to the
underlying charges in this case. As in Albarran, without the gang
enhancements as justification, there were “no permissible
inferences’ that could be drawn by the jury from this evidence.”
(Albarran, supra, 149 Cal.App.4th at p. 230, quoting Jammal v. Van
de Kamp (9th Cir. 1991) 926 F.2d 918, 920.) As in Albarran, it is
1mpossible to conclude that the error did not contribute to the
verdict. (Albarran, supra, 149 Cal.App.4th at pp. 231-232 [gang
evidence and prosecutor’s argument rendered trial fundamentally

unfair, error prejudicial under Chapman standard].)
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a. The trial court prompted the jury to view gang
members as outside the bounds of normal society
through comments made during voir dire.

During voir dire, the trial court set the stage for anti-gang
bias. For example, the trial court asked Prospective Juror No. 6,
“[hJow come you never joined a gang?” Prospective Juror No. 6
answered: “Wasn’t my thing. You know a lot of my friends join one
gang. Most of them were from another, and they are rival gangs, but
we all grew up together. Kind of didn’t make no sense to me you
know.” The trial court agreed, “Right. Doesn’t make sense to me
either.” (11RT 1524-1525.)

Prospective Juror No. 9 shared, “I live in a neighborhood
where there is a gang, Venice 13, and my house is being graffitied
every other week to a point that I don’t know what to do. . . . it’s
bothersome.” (11RT 1526.) The trial court responded: “Makes you
mad, doesn’t 1t?” (Ibid.)

Prospective Juror No. 42 self-described as a “survivor” of “a
gang infested area called Highland Park.” (11RT 1533.) The juror
claimed that gang members are “running out of walls” to graffiti and
had resorted to sidewalks. (11RT 1533-1534.) To which the trial
court responded, “Okay. Oh, God, Okay.” (11RT 1534.) Describing
gang members as “infesting” an area dehumanizes them by
comparing them to animals: “the unwelcome guests who have to be
expelled or eradicated,” which is to say, “vermin.” (Egan, What our
use of animal-based slurs and endearments says about us (May 12,
2021) Psyche, https://psyche.co/ideas/what-our-use-of-animal-based-

slurs-and-endearments-says-about-us [as of Jun. 29, 2024].)
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b. The prosecutor used his guilt phase opening
arguments to frame this as a gang case.

The prosecutor used his guilt phase opening argument to
paint a picture for the jury: Mr. Chhuon and fellow Tiny Rascal
members left Southern California and traveled to Sacramento to
meet up with fellow gang members to commit a violent robbery.
(14RT 2185-2186.) The prosecutor told the jury that Long Beach was
“one of the strong holds (sic) of the Tiny Rascal Gangster Gang.”
(14RT 2193.) The prosecutor attributed a gang motive to the
Pomona incident that he never proved: Because Mr. Chhuon was a
gang member, he had the specific intent to shoot and kill anyone he
perceived to be a member of another street gang. (14RT 2194; 2197
[As to the shooting of Bunlort Bun: “Mr. Chh[uo]n decided to take
his life, simply because he was a member of a different gang other

than Mr. Chh[uo]n”].)

c. The prosecutor introduced irrelevant, prejudicial
gang evidence throughout guilt phase.

Throughout guilt phase, the prosecutor elicited evidence of
Tiny Rascal membership, violent gang practices and Mr. Chhuon’s
supposed leadership role. The prosecutor asked Mr. Vang, Mr.
Chhinkhathork, Ms. Sar, and Mr. Evans if they were Tiny Rascal
members. (156RT 2322-2323, 2373, 2470; 16RT 2632.) Mr. Evans was
asked to show the jury his Tiny Rascal tattoo. (16RT 2631.)

The prosecutor asked Mr. Vang and Mr. Chhinkhathork
whether they were “jumped” in by the gang. (15RT 2321-2323, 2374-
2375.) The prosecutor elicited testimony that Mr. Pan and Mr.

Chhuon, “Rusty and Chaka,” were “O.G.s” or “original gangsters.”
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(15RT 2324-2325, 2374-2375.) The jury learned that Mr. Chhuon
was a “shot caller” who “told the youngsters what to do.” (16RT
2631-2632.) It would be “up to the O.G. to do whatever he wanted”
to a “youngster” if the youngster refused to follow orders. (16RT
2635.) The prosecutor ensured the jury learned that Mr.
Chhinkhathork was concerned that gang members in prison were
invested in whether he would testify. (156RT 2398.) The implication
being that Tiny Rascal members had the ability and motivation to
commit organized violence in prison, a theme the prosecutor would
return to when arguing that Mr. Chhuon needed to be sentenced to
death to protect other prisoners and prison staff.

The jury learned that the Tiny Rascals were “violent,” and
that “other murders” were discussed by Mr. Chhuon, including
“murders where little children were killed.” (15RT 2523-2524.)
Regarding the Pomona incident, Ms. Sar testified that someone in
the vehicle said they thought the victim was from “a gang called
12th Street,” but Ms. Sar did not remember who said that. (15RT
2486.) The prosecutor asked about the inner workings of gang life.
(15RT 2538-2539 [“And among members, there is a certain amount
of respect for their family, is there not?”’].) As in Albarran, this gang
evidence “might have been tangentially relevant to the gang
allegations, but had no bearing on the underlying charges.”
(Albarran, supra, 149 Cal.App.4th at p. 222.)

The evidence of Mr. Chhuon’s supposed domination of a pack
of violent Tiny Rascal “youngsters,” was especially prejudicial in
light of the then pervasive superpredator myth that plagued

Southern California in the years leading up to Mr. Chhuon’s trial.
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(15RT 2470-2472; 16RT 2632.) As discussed in Argument I, ante, the
dehumanizing myth primed the jurors to consider non-White
juveniles violent, and irredeemably corrupt. (State v. Gregg (2020)
196 Wash.2d 473, 487 [474 P.3d 539] (dis. opn. of Gonzalez, J.) [“The
theory that our nation was beset by ‘uvenile superpredators’ was at
best wrong and at worst deeply racist.”]; People v. Hardin, supra, 15
Cal.5th at p. 898 (dis. opn. of Evans, J.) [“The superpredator myth is
one of many incarnations of racism that have plagued our criminal
and juvenile justice systems since their inception”].)

Further, the prosecutor elicited testimony from the supervisor
of the Sacramento County Sheriff’s gang suppression unit, Mr.
Riesdorph, about Tiny Rascals members without qualifying Mr.
Riesdorph as a gang expert. (15RT 2423.) The prosecutor asked Mr.
Riesdorph about a suspect wearing a hat that read, “Strong Beach,”
“members from Long Beach often use Strong Beach instead of Long,
1s that correct?” (156RT 2427.) Mr. Riesdorph agreed. The prosecutor
then asked: “to show the strength of the Tiny Rascal Gang?” (156RT

2427.) That unfounded opinion was speculative character evidence.

d. The prosecutor used his guilt phase closing
argument and rebuttal to hammer home his gang
theory of the case.

The prosecutor explicitly argued that the Sacramento and
Pomona incidents were gang crimes. He told the jury that while Ms.
Sar “survived her exposure to the Tiny Rascals Gangl,] [o]ther
people didn’t survive. Mrs. Luu was shot in the leg. The two Mr. Le’s
were shot and killed. Mr. Avina was shot and killed, and Mr.
Huerta, but for the grace of God, would have been dead.” (19RT
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3260-3261.) The prosecutor argued that in Pomona, Mr. Chhuon
and Mr. Pan were “looking for a rival gang member to shoot on a
city street.” (19RT 3209; 19RT 3194 [Prosecutor: “We think they are
gang members. We are going to kill them. We don’t care who else
dies along with them”].) “When Mr. Chh[uo]n and Mr. Pan saw Mr.
Huerta and Mr. Avina that day, they processed the information and
made a decision: Hispanics with a gun, they’'ve got to be gang
members. . . . They are dead.” (19RT 3259.)

Left unproven was any gang-related motive. Would the
shootings benefit the Tiny Rascals in some articulated way? Would
the crimes provide a benefit to the Tiny Rascals organization, even a
purely reputational one? That the prosecutor never proved a gang
motive did not matter; he introduced gang atmospherics to paint
Mr. Chhuon as a violent gangster, and thus someone who was likely
guilty, regardless of the confusing and contradictory eyewitness

testimony.

e. The prosecutor continued to foster a gang
narrative during penalty phase.

In his penalty phase closing argument, the prosecutor again
set Mr. Chhuon apart as a dangerous gang leader, this time in the
context of uncharged crimes. (27RT 4613 [“When they went to Elm
Street that night, it was Mr. Chh[uo]n, it was Scrappy and it was
C.dJ. all of them were TRG’s. Only one, only one was an original
gangster, and that was Mr. Chh[uo]n.”]; 27RT 4655 [“The two other
murders, Pomona and the Bun killing. Senseless crimes, but to Mr.
Chh[uo]n, there is a motive. I am going to kill anybody that I

perceive as a member of any gang other than TRG”].)
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The prosecutor argued that Mr. Chhuon “and his fellow TRG’s
were predators, pure and simple.” (27RT 4653.) And equated Mr.
Chhuon the person with the gang: “He is down for TRG. This is his
life. And you are never going to change that. That is Mr. Chh[uo]n.
We all are what we are. And that is what he is.” (27RT 4655-
4656.) Combined, the word “gang” and references to the “Tiny
Rascals Gang” were used 305 times during the guilt phase and 116
times during the penalty phase.

The pervasive gang theme was elicited not only through
witness testimony but by the prosecutor’s strategic use of gang
monikers throughout the guilt and penalty phases of trial. As
discussed in Argument I, ante, the prosecutor referred to Mr.
Chhuon as “Chaka” 158 times throughout the guilt phase and 68
times throughout the penalty phase of the trial.

E. Conclusion

The presentation of gang evidence was central to the
prosecutor’s narrative framing of the case and thus was inextricably
intertwined with his presentation of both the guilt and penalty
phase cases. Respondent cannot meet the burden of showing beyond
a reasonable doubt that the irrelevant and prejudicial gang evidence
was not considered by the jurors in reaching their verdicts or
sentence. Reversal is required under either the harmless error
standard for a federal constitutional violation (Chapman, supra, 386
U.S. at p. 24) or the standard for state-law error (Watson, supra, 46
Cal.2d 818).
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I11.

MR. CHHUON’S DEATH SENTENCE IS
UNCONSTITUTIONAL UNDER THE FEDERAL
PROHIBITION AGAINST CRUEL AND UNUSUAL
PUNISHMENT AND CALIFORNIA’S PROHIBITION
AGAINST CRUEL OR UNUSUAL PUNISHMENT
BECAUSE HE WAS TWENTY-TWO YEARS OLD WITH AN
UNDERDEVELOPED PREFRONTAL CORTEX AT THE
TIME OF THE OFFENSES

Mzr. Chhuon was born on December 1, 1972. The murders for
which he was sentenced to death occurred in late July and early
August of 1995, when he was 22 years old. Mr. Chhuon must be
excluded from the death penalty under the Eighth Amendment’s
prohibition against cruel and unusual punishment and under
California’s independent constitutional prohibition against cruel or
unusual punishment (Cal. Const., art. I, §§ 17, 27) because of his
youth at the time of the crime. Mr. Chhuon must also be excluded
from the death penalty under the due process clause of the federal
Constitution and under California Constitution article 1, § 7,
because the penalty cannot be reliably imposed upon individuals

under the age of 25.19

19 Appellant recognizes that this argument was rejected in
People v. Gamache (2010) 48 Cal.4th 347, 404-405. However, since
this Court’s decision in Gamache, a national consensus has evolved
excluding young adults from execution. There is also a significant
new body of science regarding young adults not available to the
Court in 2010 showing that imposition of the death penalty on
young adults 1s disproportionate. This new consensus and the
scientific developments were not presented to this Court in the most
recent case raising this issue, People v. Flores (2020) 9 Cal.5th 371,
429-430. In that case, this Court relied on Gamache and noted that
the defendant only presented a few developments, including a non-
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A. Factual background

Mr. Chhuon’s circumstances underscore the need to focus on
the developmental factors underpinning the Supreme Court’s
decision in Roper v. Simmons (2005) 543 U.S. 551 (Roper), and to
give effect to the scientific understanding of the brain structures of
emerging adults (young people between the ages of 18 and 25) and
the consequences of those structures. The common characteristics of
youth described by Roper and its progeny—all present here—include
immaturity, impulsivity, and the tendency to underestimate the
seriousness, consequences, or risks involved in a situation, and
vulnerability to negative influences and outside pressure, especially
peer pressure. (Roper, supra, 543 U.S. at pp. 569-570.)

Even at the time of Roper, scientists understood that the
transition from adolescence to adulthood was marked by a
structural change within the brain, the maturation of the portions of
the brain that allow us to regulate emotions, soberly evaluate risk
and engage in rational decision-making, and the subsequent fading
of reliance on the structures of the brain that provide “instinctive
gut reactions” based on emotions. (Brief for the American Medical
Association et al. as Amici Curiae, Roper v. Simmons (2005) 543
U.S. 551, (filed July 19, 2004) pp. 11-15
<https://www.aacap.org/App_Themes/AACAP/docs/Advocacy/amicus

precedential Kentucky case, and no new scientific evidence. Mr.
Chhuon here presents ample new scientific evidence, new caselaw
from the high courts of Massachusetts, Michigan, and Washington,
and a claim based on the California Constitution’s cruel or unusual
clause.
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_curiae/Roper_v_Simmons.pdf> (as of Jun. 27, 2024).) The
prefrontal cortex, the region associated with impulse control, risk
assessment and moral reasoning, is “one of the last brain regions to
mature.” (Brief for the American Medical Association et al. as Amici
Curiae, supra, at p. 16.) Contrast with the amygdala, a structure
more active in adolescent brains, that is “associated with aggressive
and impulsive behavior” that produces “rapid protective responses
without conscious participation. . . including fight or flight
responses.” (Id. at pp. 12-13.)

Emerging adults undergoing normal neurological
development have a fundamentally different brain structure than do
mature adults. The characteristics of youth examined by the high
court in Roper and present in emerging adults, are a result of this
difference. Mr. Chhuon, in addition to being under 25 at the time of
the crimes, did not have a normal neurological development. His

development was stunted by violence, famine, and neglect.

1. As a child victim of the Khmer Rouge genocide, Mr.
Chhuon suffered horrific abuse and malnourishment
that damaged his brain.

As discussed in his opening brief, and in Argument I, ante, the
Khmer Rouge kidnapped Mr. Chhuon as a young child and
traumatized and brutalized him, including hitting him in the head
for crying and persistently starving him. (24RT 4094, 4130.)

Mzr. Chhuon’s entire childhood in Khmer Rouge prisons was
defined by malnourishment. (24RT 4094, 4098.) After escaping

Cambodia, the deprivation continued. In 1979, Time Magazine ran a
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feature entitled “Deathwatch: Cambodia,” which painted a picture of
the conditions faced by refugees like the Chhuon family:

It is a country soaked in blood, devastated by war, and
its people are starving to death. Every day numbed
witnesses to the appalling tragedy that has consumed
Cambodia trek across the border into Thailand.
Stumbling on reed-thin legs through the high elephant
grass that grows along the frontier, they form a grisly
cavalcade of specters, wrapped in black rags. Many are
in the last stages of malnutrition, or are ravaged by
such diseases as dysentery, tuberculosis and malaria.
Perhaps the most pathetic images of all are those of
tearful, exhausted mothers cradling hollow-eyed
children with death’s-head faces, their bellies swollen,
their limbs as thin and fragile as dried twigs.

(Time, Deathwatch: Cambodia (Nov. 12, 1979) Time Magazine
[https://time.com/archive/6879445/deathwatch-cambodia/] (as of Jun.
27, 2024).)

There was not much to eat at the refugee camp so Mr.
Chhuon scavenged what he could from the dumpsters behind the
hospital. (24RT 4102-4103.) Hunger followed him to the United
States. Mr. Chhuon foraged for food during his walks to school,
picking berries, taking pears from neighbors’ trees and onions from
the field. (24RT 4105.)

Mr. Chhuon suffers from brain damage. In a normal brain,
the frontal lobe is the dominant structure — it is the area which has
the most activity. (24RT 4162, 4166.) A positron emission
tomography (PET) scan of Mr. Chhuon’s brain showed
hypofrontality, that is, the activity in the frontal lobe was so
lessened that, unlike in a normal brain, the frontal lobe was no
longer the dominant structure. (24RT 4162-4163.) This finding was
consistent with appellant having suffered a traumatic brain injury.
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(24RT 4163, 4167.) The PET scan also showed more activity in the
bottom third of Mr. Chhuon’s brain, where the amygdala is located,
than a normal brain would present. This is consistent with patterns
reported in patients with PTSD. (24RT 4163.) Dr. Joseph Wu, the
Clinical Director for the University of California, Irvine, Brain
Imaging Center explained that people with frontal lobe damage
show impaired judgment and impaired impulse control. (24RT 4168-
4169.)

Neuropsychologist Kyle Boone administered tests to Mr.
Chhuon that suggested that portions of the front part of Mr.
Chhuon’s brain were not functioning properly. (26RT 4466.) Dr.
Boone noted that frontal lobe damage impairs judgment and creates
a problem with impulse control. (26RT 4468.) She also noted that
the causes of frontal lobe damage include both substantial head
injuries that result in unconsciousness and childhood nutritional
deficiencies. (26RT 4472.) Dr. William Sack, a child psychiatrist who
has done extensive research on Cambodian refugees, diagnosed
appellant as suffering from PTSD. (26RT 4545-4546.) Dr. Sack
believed his findings were consistent with the findings of Drs. Wu
and Boone that Mr. Chhuon had frontal lobe damage resulting from
brain damage dating back to childhood. (26RT 4558.)

Thirty years ago, neuroscience was not as advanced or as
accepted as it 1s today. The prosecutor was able to argue that the
jury need not lend credence to the science: “One thing about this
scientific evidence — it’s all garbage, ladies and gentlemen.” (27RT
4711.) “These psychologists, and I hope I do not offend anybody, but

every kid nowadays has a learning disability. Every kid needs
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medication. No. What kids need 1s some understanding.” (27RT
4645-4646.) The prosecutor argued that psychological testing was
“wrong . ..wrong . ..wrong. And it’s not accurate, and it’s just phony
baloney science. I don’t care what they say about it being

scientifically accepted.” (27RT 4649.)

2. The facts of the case demonstrate the characteristics
of youth: immaturity, impulsivity, and vulnerability
to negative influences.

The crimes for which Mr. Chhuon was convicted stemmed
from chaotic incidents. The activity demonstrated emotional
immaturity and impulsivity from the participants: a daylight
robbery hastily planned among adolescents and immediately
botched, leading to shootings that resulted in injury and death, and
a drive by shooting that appeared to happen spontaneously. The
activity also showed an inability to properly estimate the
seriousness, consequences, or risks involved — most notably the
first Sacramento robbery target was abandoned in order to avoid
getting in trouble with the parents of one of the participants —
which indicates Mr. Chhuon had not rationally considered the risk
of violence, death, arrest, and execution. Vulnerability to negative
influences and peer pressure permeated this case; Mr. Chhuon was
always surrounded by other risk-seeking young people.

Mr. Chhinkhathork testified that the original plan was to rob
one store operating out of an apartment in Sacramento, but that
plan was abandoned because his parents were standing nearby.
(15RT 2383.) Mr. Chhinkhathork then told the other youths about
another apartment selling candy and sodas. (156RT 2390-2392.) The
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plan was to force the people in the apartment to give them
everything. (15RT 2400.) When the group approached the
apartment, Amie Le yelled and there was a struggle. Mr.
Chhinkhathork said Mr. Chhuon said Quyen Luu threw a chair at
them, then one of the group members shot into the apartment and
they all fled without taking anything, leaving Ms. Luu injured and
Hung Dieu Le and Nghiep Le dead. This was not a sophisticated
plan. It was concocted among teenagers and emerging adults,
altered on the fly, and conducted immediately without regard to
risk.

It is hard to imagine a more impulsive act than the Pomona
shooting. According to the allegations, Mr. Chhuon, Mr. Pan, 15-
year-old Ms. Sar, and another young woman spent a day driving
around, stopping at the home of a friend and then at an apartment
to watch someone get a tattoo. (15RT 2474-2477.) As they left the
apartment, they happened to pass by a Latine man standing in front
of a yard, holding a rifle. (15RT 2479.) According to Ms. Sar, Mr.
Chhuon and Mr. Pan said, “let’s go home,” and then started giggling.
(15RT 2480, 2490-2491.) They immediately made a U-turn and
drove back, coming alongside and then shooting at a truck, killing
Miguel Avina. (15RT 2480-2482 17RT 2837-2840.)

As alleged, both charged crimes, as well as an uncharged
shooting introduced at trial, resulted from groups of young people,
adolescents and emerging adults, hanging out and egging each other

on to engage in risky behavior
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B. The death penalty is unconstitutional for youth under
the age of 25 for the reasons articulated in Roper v.
Simmons

Condemning people to death for offenses they committed as
emerging adults is such a disproportionate penalty relative to the
diminished culpability of youth under the age of 25 that it violates
both the federal constitutional prohibition on cruel and unusual
punishment and the California constitutional prohibition on cruel or

unusual punishment.

1. The federal Constitution prohibits the execution of
people who have not matured into adulthood.

The Eighth Amendment ban on cruel and unusual
punishment “flows from the basic ‘precept of justice that
punishment for crime should be graduated and proportioned to [the]

”)

offense. [Citation.]” (Roper, supra, 543 U.S. at p. 560, quoting
Weems v. United States (1910) 217 U.S. 349, 367.) “By protecting
even those convicted of heinous crimes, the Eighth Amendment
reaffirms the duty of the government to respect the dignity of all
persons.” (Roper, supra, 543 U.S. at p. 560; see Timbs v. Indiana
(2019) 586 U.S. 146, 149-150 [cruel and unusual punishment clause
applies to the states].)

In Roper, the United States Supreme Court banned the
execution of individuals under 18 years old at the time of their
crimes. The Court based its ruling on the federal prohibition of cruel
and unusual punishment (Roper, supra, 543 U.S. at pp. 560-561.)
The Court conducted a proportionality analysis and found the

execution of juveniles an excessive punishment given the two

justifications for capital punishment, retribution and deterrence.
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(Id. at p. 569.) The Court explained that “[c]apital punishment must
be limited to those offenders . . . whose extreme culpability makes
them ‘the most deserving of execution.” (Id. at p. 568, quoting
Atkins v. Virginia (2002) 536 U.S. 304, 319 (Atkins).) If a capital
sentence does not serve those penological objectives with respect to a
class of offenders, the sentence is disproportionate. The Court also
emphasized that a national consensus had formed in opposition to
the execution of juveniles. A majority of states prohibited the
practice, and those states that permitted the practice administered
it infrequently. (Id. at pp. 564-565.)

Citing advances in the scientific understanding of juvenile
behavior, the Court held that the execution of juvenile offenders
violates the Eighth Amendment because the severity of the
punishment is categorically disproportionate to the offender’s
diminished personal responsibility for the crime. (Roper, supra, 543
U.S. at pp. 571-573.) Relying on that science, it determined that 16
and 17-year-olds have specific characteristics that typify youth,
including (1) a lack of maturity and an underdeveloped sense of
responsibility, (2) increased susceptibility to negative influences and
outside pressures and (3) unformed or underdeveloped character, so
that they could not be classified among the worst of offenders.
(Roper, supra, 543 U.S. at pp. 569-570.) These characteristics
diminished the culpability of juveniles and, thus, the two main
social purposes served by the death penalty, retribution and
deterrence, applied with lesser force. (Id. at p. 571 [imposition of
death penalty on juveniles does not contribute to either goal because

culpability or blameworthiness of a juvenile is “diminished, to a
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substantial degree, by reason of youth and immaturity”].) The Court
noted that the risk of executing a juvenile offender despite
diminished culpability could not be eliminated by an individualized
sentencing regime. (Id. at pp. 572-573.) The Court categorically
exempted juveniles from the death penalty. (Id. at pp. 578-579.)

After Roper, the Court began to apply the “children are
constitutionally different from adults” rationale to noncapital
sentencing. First, the Court barred sentences of life without parole
(LWOP) for nonhomicide offenders who were under 18 at the time of
their crimes. (Graham v. Florida (2010) 560 U.S. 48, 62 (Graham,).)
Two years later, the Court held in Miller v. Alabama (2012) 567 U.S.
460, 482 (Miller) that the Eighth Amendment prohibits the
mandatory imposition of life without the possibility of parole for
juvenile offenders.20 In Hall v. Florida (2014) 572 U.S. 701, 712, 721
(Hall), the Court, concerned with the risk of defendants lacking the
requisite culpability for death sentences, held it was impermissible
to disregard the teachings of the scientific community.

Consistent with the holdings in Graham, Miller, and Hall, in
the 19 years since Roper, scientific understanding has expanded,
and with it the national consensus has once again evolved. Since
Roper, scientists have studied emerging adulthood — ages 18 to 25 —
as a period of life distinct from both adolescence and adulthood.
(Arnett & Tanner, Emerging Adults in America: Coming of Age in
the 21st Century (2005); Gibbons & Ashdown, Emerging Adulthood:

20 But see, Jones v. Mississippi, (2021) 593 U.S. 98 (sentencer
need not make a formal factual finding that a minor is permanently
incorrigible before sentencing him to LWOP).
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The Dawning of a New Age (2006) 51 PsycCRITIQUES 3 [“[TThe
concept of emerging adulthood is arguably the most important
theoretical contribution to developmental psychology in the past 10
years and has spawned a great deal of research”].)

Modern science and the high court’s jurisprudence require the
exclusion of emerging adults from the death penalty. Mr. Chhuon
was 22 at the time of the crime, with a brain that was not fully

developed in the way a healthy and mature adult brain is developed.

2. The California Constitution prohibits the execution
of emerging adults.

The California Constitution’s prohibition on cruel or
unusual punishment in article I, section 17 provides defendants
with greater protection than the Eighth Amendment. (People v.
Smithey (1999) 20 Cal.4th 936, 1019, fn. 1 (conc. opn. of Mosk, dJ.)
[“The cruel or unusual punishment clause of section 17 of article I
of the California Constitution . .. goes beyond punishment that is
‘cruel and unusual’ under the Eighth Amendment to punishment
that is ‘cruel or unusual™] (italics in original); People v.
Cartwright (1995) 39 Cal.App.4th 1123, 1135-1136 [article I, § 17
1s “construe[d] . . . separately from its counterpart in the federal
Constitution”], citing Raven v. Deukmejian (1990) 52 Cal.3d 336,
355; People v. Anderson (1972) 6 Cal.3d 628, 645 (Anderson)
[noting the need, under California law, to “probe the issue on the

basis of the disjunctive cruel or unusual punishment” prohibition]
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(italics in the original);2! People v. Weddle (1991) 1 Cal.App.4th
1190, 1196, fn. 5 [distinction between cruel or unusual and cruel
and unusual “ought [to] be construed as purposeful and
substantive rather than merely semantical”] (italics in original);
People v. Avila (2020) 57 Cal.App.5th 1134, 1145, fn. 13 [“distinction
in wording between the federal and state constitutions is
substantive and not merely semantic”’]; Vitiello, California’s Three
Strikes and We're Out: Was Judicial Activism California’s Best
Hope? (2004) 37 U.C. Davis L.Rev. 1025, 1027 [“In contrast to
federal case law, the California Supreme Court has found that
numerous criminal sentences violated Article I, section 17 of the
state constitution”].)

Supreme Courts in Massachusetts, Michigan, and
Washington have all held that their own state constitutional
guarantees against “cruel or unusual punishment” (Massachusetts,
Michigan) or simply “cruel punishment” (Washington) required
them to extend the principles of Roper to defendants who were over
the age of 18 because of developments in neuroscience. In People v.
Parks (2022) 510 Mich. 225, 268 [987 N.W.2d 161], the Supreme
Court of Michigan held that mandatory LWOP sentences for 18-
year-old defendants convicted of first-degree murder violated the
principle of proportionality embedded in its state constitutional

prohibition of cruel or unusual punishment. The court explained

21 The holding in Anderson, that “capital punishment is both
cruel and unusual” under the California Constitution (Anderson,
supra, 6 Cal.3d at p. 633), has since been superseded by an
amendment to the California Constitution through the initiative
process. (Cal. Const. art. I, § 27.)
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that science informs what constitutes cruel or unusual, and the
developments in science indicate that late adolescents have
developing brains that result in low impulse control, less
appreciation for risks, a susceptibility to peer pressure, and a
greater capacity for change. (People v. Parks, supra, 510 Mich. at pp.
248-252.)%2

In Commonwealth v. Mattis (Mass. 2024) 493 Mass 216 [224
N.E.3d 410], the Supreme Judicial Court of Massachusetts
concluded that the imposition of a mandatory sentence of LWOP for
a defendant who was 18 years old at the time of the crime violated
the Massachusetts state constitution’s prohibition on cruel or
unusual punishment. The court held that, “based on precedent and
contemporary standards of decency in the Commonwealth and
elsewhere,” LWOP could not be imposed on youth between the ages
of 18 and 20 years of age. (Commonwealth v. Mattis, supra, 493
Mass at pp. 217-218.) The court looked to the “updated research on
the brains of emerging adults, as well as the way emerging adults
are treated in the Commonwealth and elsewhere.” (Id. at p. 224.)
The court found that “the scientific record strongly supports the
contention that emerging adults have the same core neurological
characteristics as juveniles have.” (Id. at p. 224 [noting
advancements in the areas of impulse control, risk taking, peer

influence, and capacity for change].) The court also found that

22 The Supreme Court of Michigan acknowledged that the
science indicated that this reasoning could apply to defendants up to
the age of 25, but the defendants raising the claim were only 18, so
they had no reason to consider older emerging adults. (People v.
Parks, supra, 510 Mich. at pp. 244-245.)
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Massachusetts and other states, including California, treat
emerging adult offenders differently than mature adults, and noted
that Massachusetts, “like most States, distinguishes emerging
adults from older adults on a range of issues, granting rights and
1mposing responsibilities in a graduated manner.” (Id. at pp. 230-
232.)

The Massachusetts high court concluded that its own
precedent and United States Supreme Court precedent required
that youthful characteristics be considered in sentencing and that
contemporary scientific understanding and standards of decency
“disfavor imposing the Commonwealth’s harshest sentence on this
cohort.” (Commonwealth v. Mattis, supra, 493 Mass at pp. 234-235.)
The court concluded that LWOP sentences for emerging adults
violated the Massachusetts prohibition on cruel or unusual
punishment. (Id. at p. 235.) The court subsequently crafted a
remedy that would allow for the resentencing of all affected
defendants. (Id. at pp. 235-237.)

In Matter of Monschke (Wash. 2021) 197 Wash.2d 305 [482
P.3d 276], the Supreme Court of Washington considered petitions
from two people, aged 19 and 20 at the time of their crimes,
challenging their LWOP sentences, which had been mandatory for
non-juveniles convicted of aggravated first-degree murder. The court
concluded that “[m]odern social science, our precedent, and a long
history of arbitrary line drawing have all shown that no clear line
exists between childhood and adulthood.” (Matter of Monscke, supra,
197 Wash.2d at p. 306.) The court explained that the Roper factors,

lack of maturity, susceptibility to peer pressure, ability to change,
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weighed in favor of extending constitutional protections to older
offenders, “neurological science recognizes no meaningful distinction
between 17- and 18-year-olds as a class.” (Id. at p. 321.) The court
reviewed the latest neurological science and concluded “biological
and psychological development continues into the early twenties,
well beyond the age of majority.” (Id. at p. 322, internal citations
omitted.) The court acknowledged that the development and
maturity of specific individuals may differ, but that difference did
not militate toward “giving up” and accepting arbitrary definitions
of adulthood created by the legislature: “giving up would abdicate
our responsibility to interpret the constitution.” (Id. at p. 323.)

It is true that fourteen years ago, in People v. Gamache,
supra, 48 Cal.4th at pp. 404-405, this Court relied on United States
Supreme Court precedent to reject Mr. Gamache’s argument that
his death sentence was unconstitutional because he was 18 at the
time of his offense. But in the years since Gamache, a Californian
and national consensus has evolved, based on a significant new body
of science not available to the Court in 2010, that requires excluding
emerging adults from execution. In addition, the United States
Supreme Court recently emphasized that it’s Eighth Amendment
jurisprudence is meant to set the floor for sentencing limits, and
that states have wide latitude to impose additional limits based on a
defendant’s youth. (Jones v. Mississippi (2021) 593 U.S. 98, 119-120
[setting forth various additional protections states have created to
protect youthful offenders from LWOP sentences].)

This Court need not be bound by past rulings on this state

constitutional question, which have not addressed all of the
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arguments raised here. (See In re Marriage Cases (2008) 43 Cal.4th
757, 781, superseded by constitutional amendment [“history alone is
not invariably an appropriate guide for determining the meaning
and scope of [a] fundamental constitutional guarantee”].) Moreover,
this Court’s judicial function requires it to make “the final judgment
as to whether the punishment [the Legislature] decrees exceeds
constitutional limits.” (Anderson, supra, 6 Cal.3d at pp. 640-641,
citing Weems v. United States, supra, 217 U.S. at p. 379.) In doing
so, “courts can often prevent the will of the majority from unfairly
interfering with the rights of individuals who, even when acting as a
group, may be unable to protect themselves through the political
process.” (People v. Carmony (2005) 127 Cal.App.4th 1066, 1086,
cleaned up.) This Court should protect the rights of emerging adults
— whose incomplete brain development results in the same lack of
maturity, susceptibility to peer pressure, and ability to change as
the juvenile defendant in Roper— against imposition of the most
extreme punishment sanctioned by the state of California.

Emerging psychological and neurological science
demonstrates that young people up to the age of 25 exhibit the same
characteristics displayed by those under the age of 18 that diminish
their responsibility, demonstrating that the punishment is
disproportionate for emerging adults. State execution trends and
legislative developments follow these scientific developments and
indicate a Californian consensus that the death penalty for

emerging adults should be considered cruel or unusual.
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C. The death penalty as punishment for crimes
committed by youth under 25 is disproportionate

This Court must consider “the evolving standards of decency
that mark the progress of a maturing society” to determine which
punishments are so disproportionate as to be cruel and unusual.
(Trop v. Dulles (1958) 356 U.S. 86, 100-101; Roper, supra, 543 U.S.
at p. 561.) Consistent with this jurisprudence, the United States
Supreme Court has periodically revised its determination of which
offenders qualify for a categorical exemption to the death penalty.
(Compare Penry v. Lynaugh (1989) 492 U.S. 302, 340 [Eighth
Amendment did not mandate categorical exemption from death
penalty for intellectually disabled offenders] with Atkins, supra, 536
U.S. at p. 317 [barring execution of intellectually disabled offenders
and rejecting Penry due to evolving standards of decency].)

As part of its analysis, the United States Supreme Court has
repeatedly looked to science to inform its analysis of evolving
standards of decency. (See, e.g., Miller, supra, 567 U.S. at p. 471
[“Our decisions rested not only on common sense . . . but on science
and social science as well”], quoting Roper, supra, 543 U.S. at p.
569]; Hall, supra, 572 U.S. at p. 723 [updating the definition of
intellectual disability in light of the medical community’s evolving
standards]; Moore v. Texas (2017) 137 S.Ct. 1039, 1044 [chastising
state court for “diminish[ing] the force of the medical community
consensus’]; id. at p. 1053 [state court failed to inform “itself of the
‘medical community’s diagnostic framework™], quoting Hall, supra,
572 U.S. at p. 721.)

In Graham, the Court made its reliance on the psychological

and neurobiological explanation of human development explicit. In
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his majority opinion, Justice Kennedy, citing to amicus briefs from
the American Psychological Association and American Medical
Association, wrote that “developments in psychology and brain
science continue to show fundamental differences between juvenile
and adult minds. For example, parts of the brain involved in
behavior control continue to mature through late adolescence.”
(Graham, supra, 560 U.S. 48 at p. 68.) In Hall, supra, 572 U.S. at p.
724, the Court determined that where scientific consensus supports
a defendant’s lesser culpability, “[p]ersons facing the most severe
sanction must have a fair opportunity to show that the Constitution
prohibits their execution.”

The state constitutional proscription of cruel punishments
can exempt a class of offenders from a disproportionate
punishment. (See In re Lynch (1972) 8 Cal.3d 410, 425-437 [life
sentence for indecent exposure unconstitutionally
disproportionate penalty].) While gross disproportionality may be
the touchstone under both constitutions, courts must construe the
state provision separately from a federal provision that uses similar
language. (Cal. Const., art I, § 24; People v. Baker (2018) 20
Cal.App.5th 711, 723; People v. Carmony, supra, 127 Cal.App.4th at
p. 1085; Raven v. Deukmejian, supra, 52 Cal.3d at p. 355.)

In considering the evolving standards of decency, it is
instructive to review a debate held during California’s constitutional
convention over a proposed amendment to the cruel or unusual
clause that would have allowed for corporal punishment. (1 Debates
and Proceedings, Cal. Const. Convention (1879), pp. 244-247.) Some

delegates spoke in favor, out of a belief that allowing whipping as a
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punishment would reduce crime. Other delegates were appalled: “If
you commence whipping, why then you run directly against the
theory that punishments are to be reformatory and not vindictive.”
(1 Debates and Proceedings, supra, at p. 244 (statement of Mr.
Reddy).) A delegate in favor of the amendment noted that three
other states maintained corporal punishment. (Id. at p. 245.) In
response, a delegate argued that California should not follow the
model of those outlier states: “if the difficulty is in the word
‘unusual,’ then it is a sufficient answer to say that if it is to become
fashionable, let it become fashionable elsewhere first, and the
objection that it is unusual will cease to apply to our Courts.” (Id. at
p. 246 (statement of Mr. McCallum).) As discussed, post, the
execution of emerging adults has fallen out of favor not only in
California, but across the country.

In the 19 years since Roper, scientific experts have reached
consensus that key parts of the brain are not fully developed until at
least age 25. Roper determined criteria for capital punishment based
on the scientific research on brain development available at the
time. (Roper, supra, 543 U.S. at pp. 569-570.) Research over the past
two decades has refined the understanding of neurobiology,
psychology, trauma, and other sciences. These developments have
influenced both legislators and courts, who have increasingly
acknowledged in Californian and national laws and judicial

decisions that the relevant characteristics of youth extend to age 25.
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1. Developmental psychology and neuroscience
demonstrates greater immaturity, vulnerability and
changeability in emerging adults.

In Roper, the Court concluded that “marked and well
understood” developmental differences between juveniles and adults
both diminish juveniles’ blameworthiness for their criminal acts and
enhance their prospects of change and reform. (Roper, supra, 543
U.S. at p. 572). Roper cited lack of maturity and an underdeveloped
sense of responsibility, increased susceptibility to negative
influences and outside pressures and unformed or underdeveloped
character as typifying young people under 18. The Court recognized
these differences as central to the calculus of culpability and
disproportionality of punishment imposed on juvenile offenders.

At the time of the Roper decision, scientists had not completed
enough long-term studies to conclude with confidence that brain
development continued into the twenties. (See Modecki, Addressing
Gaps in the Maturity of Judgment Literature: Age Differences and
Delinquency (2008) 32 Law & Hum. Behav. 78 [longitudinal studies
underway on development of young adult brain structures].) Now,
following such studies, there is a consensus among the scientific
community that the human brain does not reach full maturation
until age 25, when an emerging adult becomes a fully-developed
adult. (Beaulieu & Lebel, Longitudinal Development of Human
Brain Wiring Continues from Childhood into Adulthood (2011) 27 J.
Neurosci. 31; Johnson et al., Adolescent Maturity and the Brain: The
Promise and Pitfalls of Neuroscience Research in Adolescent Health
Policy (2009) 45 J. Adolescent Health 216.) Due to the

developmental realities of the brain’s prefontal cortex, emerging
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adults are less mature and more likely than adults to engage in
risky behavior, are more vulnerable to peer pressure and are more
capable of change and rehabilitation.

The new consensus regarding the maturation period of the
brain centers around insights into the development of the prefrontal
cortex. (Fuster, Frontal Lobe and Cognitive Development (2002) 31
J. of Neurocytology, p. 373.) The prefrontal cortex is the “CEO” of
the brain. (Giedd, The Amazing Teen Brain (2015) 312 Sci. Am. 33,
35 [prefrontal cortex is “crucial to executive functioning, a term that
encompasses a broad array of abilities, including organization,
decision making and planning, along with the regulation of
emotion”] (Giedd).) A proliferation of post-Roper research establishes
that the prefrontal cortex is not developed until at least age 25.
(Greenblatt, What is the Age of Responsibility? (Mar. 24, 2010)
Governing, http://www.governing.com/ topics/public-justice-
safety/What-is-the-Age.html [as of Jun. 20, 2024]; Steinberg,
Adolescent Brain Science and Juvenile Justice Policymaking (2017)
23 Psychol., Pub. Pol'y & L. 410, 414; Cohen et al., When Does a
Juvenile Become an Adult? Implications for Law and Policy (2016)
88 Temp. L.Rev. 769, 783; Giedd, supra, at p. 34; Johnson et al.,
supra, 45 J. Adolescent Health at p. 217.) The prefrontal cortex is
the last part of the brain to fully develop. “Relative to other brain
regions, the prefrontal cortex undergoes a prolonged developmental
trajectory that persists into the adolescent and post-adolescent
years.” (Galvan, Risky Behavior in Adolescents: The Role of the
Developing Brain, in The Adolescent Brain (V. F. Reyna et al., eds.,
2012) 267, 278. Unlike other parts of the brain, the full development
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of gray matter “peaks latest in the prefrontal cortex.” (Giedd, supra,
at p. at 35.) “Evidence shows that the prefrontal cortex does not fully
mature until the mid-twenties.” (Caulum, Postadolescent Brain
Development: A Disconnect Between Neuroscience, Emerging Adults
and the Corrections System (2007) 2007 Wis. L.Rev. 729, 743.)
During maturation, the brain undergoes a process known as
myelination that involves the coating of the neural fibers in the
brain, (called “axons”) with a white fatty substance (called “myelin”)
that facilitates communication among various parts of the brain.
(See Brief for the American Medical Association et al. as Amici
Curiae, supra, at pp. 17-18; Michaels, A Decent Proposal: Exempting
Eighteen-to Twenty-Year-Olds From the Death Penalty (2016) 40
N.Y.U. Rev. L. & Soc. Change 139, 165-167 [collecting neurological
studies].) In addition to myelination, the developing brain undergoes
“pruning” which involves a reduction in the amount of gray matter
in the brain that permits the reasoning areas of the brain, i.e., the
frontal lobe, to develop and function fully. (Brief for the American
Medical Association et al. as Amici Curiae, supra, at pp. 18-20.)
Until both myelination and pruning are complete, rather than using
the prefrontal cortex (responsible for impulse control, risk
assessment, and moral reasoning) to control behavior, young people
use the amygdala, a structure deeper back in the brain, which is
known for emotional impulsivity. (Id. at pp. 12-20; Giedd, supra, at
p. 34.) When the amygdala is paramount and the pre-frontal cortex
1s not yet fully developed, the young person’s ability to engage in
rational thought, and to control behavior engendered by emotional

responses is biologically predetermined to be significantly different,
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and decidedly less, than that of an adult. (Ferguson, The
Implications of Developmental Cognitive Research On ‘Evolving
Standards of Decency’ and the Imposition of the Death Penalty on
Juveniles (2004) 54 Am. U. L. Rev 441, 456.)

Individuals without a fully developed prefrontal cortex are
prone to act impulsively. The high court recognized in Roper that
adolescents have less capacity for mature judgment than adults and,
as a result, are more likely to engage in risky behaviors. “[A]s any
parent knows and as . . . scientific and sociological studies . . . tend
to confirm, ‘[a] lack of maturity and an underdeveloped sense of
responsibility are found in youth more often than in adults and are
more understandable among the young. These qualities often result
1n impetuous and ill-considered actions and decisions.” (Roper,
supra, 543 U.S. at p. 569, quoting Johnson v. Texas (1993) 509 U.S.
350, 367.) Parents also recognize that these characteristics and
behaviors do not disappear upon a child’s 18th birthday.

Because the prefrontal cortex is still developing, individuals
under the age of 25 are neurologically disposed to immature
behavior while the “executive, attention, reward, and social
processes” functions continue to develop. (Taber-Thomas & Pérez-
Edgar, Emerging Adult Brain Development in The Oxford Handbook
of Emerging Adulthood (Arnett edit., 2015) pp. 126-127.)
Adolescents and young adults over rely on their socio-emotional
system in making decisions until they mature into full adults and
can rely on a fully mature cognitive control system; “the process may
be akin to starting the engines without a skilled driver behind the

wheel.” (Steinberg et al., Age Difference in Sensation Seeking and
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Impulsivity as Indexed by Behavior and Self-Report Evidence for a
Dual Systems Model (2008) 44 Developmental Psychol. 1764.) The
prefrontal cortex and limbic system catch up to each other between
the ages of 25 and 30. (Giedd, supra, 312 Sci. Am. at p. 36.)

Individuals without a fully developed prefrontal cortex are
unable to anticipate the future consequences of their actions and
therefore have an “underdeveloped sense of responsibility.” (Roper,
supra, 543 U.S. at 569.) Risky behavior peaks “not during
adolescence but during emerging adulthood (ages 18-25).” (Arnett,
Emerging Adulthood: A Theory of Development From the Late Teens
Through the Twenties (2000) 55 Am. Psychol. 469, 474-75; see also
Scott et al., Young Adulthood as a Transitional Legal Category:
Science, Social Change, and Justice Policy (2016) 85 Ford. L.Rev.
641, 644; Steinberg et al., Age Differences in Future Orientation and
Delay Discounting (2009) 80 Child Dev. 28, 35.)

In a controlled study where researchers artificially disrupted
the prefrontal cortex, participants made riskier choices during a
gambling task. (Knoch et al., Disruption of Right Prefrontal Cortex
by Low-frequency Repetitive Transcranial Magnetic Stimulation
Induces Risk-taking Behavior (2006) J. Neurosci 26(24), pp. 6469-
6472.) In other words, the physical difference in emerging adult
brains manifests in different behaviors. (See Modecki, Addressing
Gaps in the Maturity of Judgment Literature: Age Differences and
Delinquency (2008) 32 Law & Hum. Behav. 78, 85, 89 [young adults
show significantly diminished abilities to act temperately, i.e., to

evaluate a situation before acting].)
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Individuals in their late teens and early twenties are less
capable decision-makers than older individuals, are more impulsive,
and are less likely to consider the future consequences of their
actions and decisions. (Steinberg et al., Age Difference in Future
Orientation and Delay Discounting (2009) 80 Child Development 28,
39; Steinberg et al., supra, 44 Developmental Psychol. at pp. 1774-
1776; Steinberg, supra, 23 Psychol., Pub. Pol'y & L. at p. 414.)

Emerging adults are even more likely to engage in sensation
seeking than younger juveniles. (Steinberg et al., Around the World,
Adolescence is a Time of Heightened Sensation Seeking and
Immature Self-Regulation (2017) Dev. Sci. DOI: 10.1111/desc.12532,
p. 2; Steinberg, Adolescent Brain Science and Juvenile Justice
Policymaking, supra, 23 Psychol., Pub. Pol'y & L. at p. 414 [“[T]he
tendency to pursue novel, exciting, and rewarding experiences . . .
increases substantially around the time of puberty and remains
high well into the early 20s, when it begins to decline”].)

Attentiveness to rewards is high until the early twenties, but
the system responsible for self-control, regulating impulses, and
thinking ahead, as well as evaluating the rewards and costs of an
act, 1s underdeveloped. (Casey et al., The Adolescent Brain (2008)
1124 Annals of the New York Academy of Sciences 111, 121;
Steinberg, A Social Neuroscience Perspective on Adolescent Risk-
Taking (2008) 28(1) Developmental Review 78, 83; Cohen et al.,
When Does a Juvenile Become and Adult? Implications for Law and
Policy (2016) 88 Temple Law L.Rev. 769, 783.)

During late adolescence and young adulthood, there is a

99 ¢

“maturational imbalance” “that is characterized by relative
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Immaturity in brain systems involving self-regulation during a time
of relatively heightened neural responsiveness to appetitive,
emotional, and social stimuli.” (Steinberg, Adolescent Brain Science
and Juvenile Justice Policymaking, supra, 23 Psychol., Pub. Pol'y &
L. at p. 414, see also Shulman et. al., The Dual Systems Model:
Review, Reappraisal, and Reaffirmation (2016) 17 Developmental
Cognitive Neuroscience 103, 117.) As the imbalance diminishes,
there are improvements in impulse control and thinking and
planning ahead. (Albert & Steinberg, Judgment and Decision
Making in Adolescence (2011) 21 J. of Research on Adolescence 211,
217, 219.)

As the Roper Court recognized, “juveniles are more vulnerable
or susceptible. . . to negative influences and outside pressures,
including peer pressure.” (Roper, supra, 543 U.S. at p. 569.) The
presence of friends has shown to double risk-taking among
adolescents, increasing it by fifty percent among adults 22 and
below, but have no effect on older adults (age 24 and over, with a
mean age of 34). (Steinberg, A Social Neuroscience Perspective on
Adolescent Risk-Taking (2008) 28 Dev. Rev. 78, 91.)

The Roper Court also recognized, “the character of a juvenile
1s not as well formed as that of an adult.” (Roper, supra, 543 U.S. at
p. 570.) “Juveniles are more capable of change than are adults, and
their actions are less likely to be evidence of ‘irretrievably depraved

”

character.” (Graham, supra, 560 U.S. at p. 76, quoting Roper, supra,
543 U.S. at p. 572.) The Court reaffirmed in Graham that “from a
moral standpoint it would be misguided to equate the failings of a

minor with those of an adult, for a greater possibility exists that a
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minor’s character deficiencies will be reformed.

560 U.S. at p. 68, quoting Roper, supra, 543 U.S. at p. 570.)

(Graham, supra,

Even among very serious youthful offenders, the vast majority
desist from anti-social behavior by age 25. (Steinberg, Cauffman &
Monahan, Psychosocial Maturity and Desistance From Crime in a
Sample of Serious Juvenile Offenders (2015) U.S. Dept. of Justice
Office of Juvenile Justice and Delinquency Prevention, Juvenile
Justice Bulletin.) This timeline correlates with research on when
brain development is complete and individuals are less prone to
immature behavior (Monahan et al., Psychosocial (Im)maturity
From Adolescence to Early Adulthood: Distinguishing Between
Adolescence Limited and Persisting Antisocial Behavior (2013) 25
Dev. & Psychopathology 1093, 1093-1105 (Monahan et al.).)

Given the on-going development of adolescents and young
adults, it is nearly impossible to predict future criminality from
criminal behavior of young offenders, even among those accused of
committing violent crimes. Approximately 90 percent of serious
juvenile offenders age out of crime and do not continue anti-social
behavior into adulthood. (Monahan et al., supra, at pp. 1093-1105.)
“If the . . .brain is still growing until either twenty or twenty-five . . .
We do not know who that child will be in five years or ten years.”
(Marcus & Rosenberg, After Roper v. Simmons: Keeping Kids Out of
Adult Criminal Court (2005) 42 San Diego L.Rev. 1151, 1180.)
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2. Legislators have recognized and relied on the
scientific consensus regarding the decreased
culpability and greater capacity for change of
emerging adults to fashion proportional punishment
frameworks.

Scientific advancement in the understanding of emerging
adults has resulted in new legislation, particularly in California. For
example, the Legislature revised the parole system to considers the
capacity of emerging adults 25 years of age or younger for growth
and change. (§ 4801, subd. (c) [parole board “shall give great weight
to the diminished culpability of youth as compared to adults, the
hallmark features of youth, and any subsequent growth and
increased maturity of the prisoner”].)

In 2013, the Legislature added section 3051, creating the
youth offender parole system for people who had offended when 18
or younger.

The purpose of this act is to establish a parole eligibility
mechanism that provides a person serving a sentence
for crimes that he or she committed as a juvenile the
opportunity to obtain release when he or she has shown
that he or she has been rehabilitated and gained
maturity, in accordance with the decision of the
California Supreme Court in People v. Caballero (2012)
55 Cal.4th 262 and the decisions of the United States
Supreme Court in Graham v. Florida (2010) 560 U.S.
48, and Miller v. Alabama (2012) 183 L.Ed.2d 407.

(Stats. 2013, ch. 312 (S.B. 260).)

In 2015, the Legislature increased the age for youthful
offender parole hearings from 18 to 23, citing advances in
neuroscience. “The fact that youth are still developing makes them

especially capable of personal development and growth.” (Assem.

Appropriations Comm., Bill Analysis, Sen. Bill No. 261 (2015-2016)
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as amended Jun. 1, 2015, p. 2.) In 2018, the Legislature increased
the age once again, from 23 to 25. (§ 3051, subd. (a)(1).) The
Legislature explicitly connected raising of the age of eligibility for a
youthful offender parole hearing to the scientific developments
demonstrating the important role of prefrontal cortex development:

The rationale, as expressed by the author and
supporters of this bill, is that research shows that
cognitive brain development continues into the early
20s or later. The parts of the brain that are still
developing during this process affect judgment and
decision-making, and are highly relevant to criminal
behavior and culpability. (See Johnson, et al.,
Adolescent Maturity and the Brain: The Promise and
Pitfalls of Neuroscience Research in Adolescent Health
Policy, Journal of Adolescent Health (Sept. 2009);
National Institute of Mental Health, The Teen Brain:
Still Under Construction (2011).) “The development and
maturation of the prefrontal cortex occurs primarily
during adolescence and is fully accomplished at the age
of 25 years. The development of the prefrontal cortex is
very important for complex behavioral performance, as
this region of the brain helps accomplish executive
brain functions.”
(<https://www.ncbi.nlm.nih.gov/pmc/articles/PMC36216
48/> [as of Apr. 20, 2017].)

(Sen. Rules Com., Sen. Floor Analyses, 3d reading analysis of
Assem. Bill No. 1308 (2017-2018 Reg. Sess.) as amended Mar.
30, 2017, pp. 4-5.)

Research has shown that the prefrontal cortex doesn’t
have nearly the functional capacity at age 18 as it does
at 25. The prefrontal cortex is responsible for a variety
of important functions of the brain including: attention,
complex planning, decision making, impulse control,
logical thinking, organized thinking, personality
development, risk management, and short-term
memory. These functions are highly relevant to
criminal behavior and culpability.
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(Assem. Public Saf. Comm., Bill Analysis, Assem. Bill No. 1308
(2017-2018) as amended Mar. 30, 2017, p. 3.)

Mr. Chhuon’s sentence violates federal and state prohibitions
against cruel and/or unusual punishment. The Legislature
acknowledged scientific consensus on the underdeveloped structure
of emerging adult brains and acted to reduce punishment for such
offenders, given their capacity for change. The same scientific
consensus makes the death penalty for someone Mr. Chhuon’s age
at the time of the offense incompatible with evolving standards of

decency.

D. Looking at legislation, sentencing practices, and other
objective criteria, there is a clear Californian and
national consensus that under 25-year-olds should be
categorically excluded from the death penalty

The cruel and unusual standard does not change, “but its
applicability must change as the basic mores of society change.”
(Atkins, supra, 536 U.S. at p. 311, fn.7, citing Trop v. Dulles, supra,
356 U.S. at p. 101.) “[E]volving standards of decency,” in turn, are
measured by reference to whether a “national consensus” supports a
categorical prohibition on a given punishment. (See Atkins, supra,
536 U.S. at pp. 312-314.) To ascertain whether such a consensus
exists, courts consider “objective indicia of society’s standards, as
expressed in legislative enactments and state practice with respect
to executions.” (Roper, supra, 543 U.S. at p. 563.)

Recent trends demonstrate that there is a Californian and
national consensus that emerging adults under the age of 25 should
be categorically excluded from the death penalty. First, legislative

changes, from laws regulating the possession of guns, alcohol and
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marijuana for people under the age of 21, to laws relating to youth
offender parole, as described above, evince a national consensus that
individuals under the age of 25 should be considered less culpable.
Second, since Roper, the use of the death penalty to execute
individuals who were under the age of 25 at the time of the offense

has become exceptionally rare.

1. Legislative changes regarding the classification and
treatment of emerging adults indicate a national
consensus against executing youthful offenders.

Statutory provisions concerning matters other than the death
penalty reflect a legislative recognition that young people under the
age of 25 are less mature or responsible than fully developed adults.
(See Thompson v. Oklahoma (1988) 487 U.S. 815, 823-825 [detailing
civil laws differentiating between adults and children in context of
capital case]; Eddings v. Oklahoma (1982) 455 U.S. 104, 115-116
[capital case recognizing that “history is replete with laws and
judicial recognition that minors, especially in their earlier years,
generally are less mature and responsible than adults”].)

There are a significant number of laws that distinguish
between emerging adults and full adults for the regulation of
activities that require maturity, impulse control, or the weighing of
risk. In the criminal law context, since the decision in Roper, the
trend has moved away from lengthy sentencing of emerging adults
who were under 25 years of age at the time of the crime.

As discussed above, the California Legislature has
acknowledged the neuroscience of youth to expand youth offender

parole to age 25. In 2021, the Legislature also passed Assembly Bill
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No. 124 requiring trial courts to default to sentencing defendants to
the lower term if the defendant experienced psychological, physical,
or childhood trauma, or was under the age of 26 at the time of the
commission of the offense. (§ 1170, subd.(b)(6)(A)-(B).) Other states
have made similar efforts to differentiate between emerging and
older adults in the criminal justice system. Oregon and South
Carolina extended their juvenile courts’ jurisdiction to cover
emerging adults under age 25. (Or. Rev. Stat. § 419C.005 (2017);
S.C. Code Ann. §24-19-10 et seq. (2016)). Young adult courts in San
Francisco, California, Omaha, Nebraska, and Washington, D.C.
assist offenders ages 18 to 25. (Hayek, Environmental Scan of
Developmentally Appropriate Criminal Case Justice Responses to
Justice-Involved Young Adults (2016) U.S. Dep’t of Justice, Office of
Justice Programs 25, 26, 31.)

The California Legislature also amended section 2905 to
classify all offenders below age 22 at lower custody facilities
whenever possible. The Legislature focused on the “neurological and
developmental changes” occurring in teens and emerging adults,
recognizing that “these factors enhance the prospect that, as
development progresses and youth mature into adults, these
individuals can become contributing members of society.” (Assem.
Bill No. 1276 (2013-2014 Reg. Sess.) § 1, subd. (a)(2).)

The United States Sentencing Commission adopted an
expanded definition of “youthful offenders” for its publications and
research defining “youthful offenders as a federal offender 25 years
old or younger at the time of sentencing.” (U.S. Sent’g Comm’n,

Youthful Offenders in the Federal System at 5 (May 2017),
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<https://[www.ussc.gov/research/research-reports/youthful-offenders-
federal-system> [as of Jun. 21, 2024].) The Commission’s decision
was “Informed by recent case law and neuroscience research in
which there is a growing recognition that people may not gain full
reasoning skills and abilities until they reach age 25 on average.”
(Id. at p. 5.) The Commission identified points on which researchers
in this area generally agree: “the prefrontal cortex is not complete by
the age of 18,” “development continues into the 20s,” and “most
researchers reference 25 as the average age at which full
development has taken place.” (Id. at p. 7.)

Under the Free Application for Federal Student Aid (FAFSA),
the Federal Government considers individuals under age 24 legal
dependents of their parents. (See FAFSA, For purposes of applying
for federal student aid, what’s the difference between a dependent
student and an independent student? < https://studentaid.gov/apply-
for-aid/fafsa/filling-out/dependency> [as of Jun. 21, 2024].) Similarly,
the Internal Revenue Service allows students under the age of 24 to
be dependents for tax purposes. (See IRS, Publication 501 (2018),
Exemptions, Standard Deduction, and Filing Information,
<https://www.irs.gov/publications/p501#en_US_2017_publink10002
20868> [as of Jun. 21, 2024].) The Affordable Care Act allows
individuals under the age of 26 to remain on their parents’ health

msurance. (42 U.S.C. § 300gg-14 (2017).)
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Many states prohibit young people under 21 years old from
gambling in casinos.23 Some states restrict the types of driver’s
licenses people under 21 years old can have, including limiting the
transport of hazardous materials to men and women over 21 years
old.24 There are also restrictions relating to the types of employment
and licenses young adults may hold. Emerging adults are often
deemed ineligible to serve as elected officials. In many states, a
person must be at least 25 to serve in the state senate. (Alaska
Const. art. 2 § 2; Ark. Const. art. 5, § 4; Ga. Const. art. 3 § 2; Ind.
Const., art. 4 § 7; Md. Const. art. ITII§ 9; N.C. Const. art. II § 6; Pa.
Const. art. 2 § 5; Utah Const. art. VI § 5; Wyo. Const. art.3 § 2. In
Arizona and Colorado, all members of the state legislature must be
at least 25 years old. Ariz. Const. art. 4, Pt. 2 § 2; Colo. Const. Art. 5
§ 4. The minimum age to run for the U.S. House of Representatives

1s 25. (U.S. Const. art. I § 2 cl. 2.)

23 See Colo. Rev. Stat. § 44-30-809 (2018); Del. Code tit. 29, §
4810 (1974); Ind. Code § 4-33-9-12 (1993); Iowa Code § 99B.43
(2015); La. Rev. Stat. § 14:90.5 (2004); Miss. Code § 75-76-155
(1990); Mo. Rev. Stat. § 313.817 (1991); Nev. Rev. Stat. § 463.350
(1955), N.J. Stat. § 5:12-119 (1977); S.D. Codified Laws § 42-7B-35
(1989).

24 See Ark. Code Ann. § 27-51-1604; Colo. Rev. Stat. § 42-4-
116; Ind. Code § 9-24-11-3.5; La. Stat. Ann. § 401.1; Md. Code Ann.,
Transp. § 16-817; see also 49 C.F.R. §§ 390.3, 391.11 [requiring
commercial drivers to be at least 21 years of age to transport
passengers or hazardous materials intrastate, and to drive
commercial vehicles interstate]; Cal. Veh. Code, § 15250
[requiring federal hazardous endorsement to transport hazardous
materials].)
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Additional examples include the availability of free services
under the Individuals with Disabilities Education Act to individuals
up to the age of twenty-two, and the limitations on purchasing
alcohol and firearms to those over twenty-one. (Lapp, Young Adults
& Criminal Jurisdiction (2019), 5456 Am. Crim. L.Rev. 357, 372-
374 (Spring 2019).) In short, “the cultural and biological lengthening
of adolescence, and the centering of cognitive development to
rulemaking has reduced the importance of eighteen as a line that
matters throughout the law.” (Id. at p. 372.)

The United States Supreme Court has recognized a
relationship between societal privileges and eligibility for capital
punishment. In Thompson v. Oklahoma, supra, 487 U.S. at p. 835,
the Court prohibited the execution of juveniles whose offenses
occurred before their sixteenth birthday. According to the plurality,
“[t]he reasons that juveniles are not trusted with the privileges and
responsibilities of an adult also explain why their irresponsible
conduct is not as morally reprehensible.” (Ibid.) Legislatures
recognize that emerging adults should not be treated as fully
mature adults, for purposes of navigating adult activities, such as
taxes, health care, serving in government, or criminal sentencing.
This Court should recognize that emerging adults no longer belong
in the class of offenders “whose extreme culpability makes them ‘the
most deserving of execution.” (Roper, supra, 543 U.S. at p. 568,
quoting Atkins, supra, 536 U.S. at p. 319.)
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2. The national trend is towards not executing young
offenders under the age of 25.

In banning the death penalty for youth under the age of 18 in
Roper, the Court relied upon data showing that the majority of
states rejected the death penalty for that cohort and that, even
where permitted, it was infrequently imposed on 16 and 17-year-
olds. (Roper, supra, 543 U.S. at pp. 571-573.) A similar pattern has
emerged regarding application of the death penalty to youth under
the age of 25. Reference to international law is also instructive as to
what is cruel and/or unusual in this context. (Roper, supra, 543 U.S.
at p. 575; Atkins, supra, 536 U.S. at p. 315, fn. 21; Trop v. Dulles,
supra, 356 U.S. at pp. 102-103.)

a. Some states have either abolished the death
penalty altogether or have de jure or de facto
execution moratoriums.

Since Roper, eleven states have abolished the death penalty,
making a total of 23 states, plus the District of Columbia and Puerto
Rico without a death penalty statute.2> Additionally the governors of

six states, including California, have imposed moratoria on

25 The states that abandoned the death penalty prior to Roper
are Alaska, Hawaii, lowa, Maine, Massachusetts, Michigan,
Minnesota, North Dakota, Rhode Island, Vermont, West Virginia,
and Wisconsin. The states that have abolished the death penalty
since Roper are New Jersey (2007), New York (2007), New Mexico
(2009), Illinois (2011), Connecticut (2012), Maryland (2013),
Delaware (2016), New Hampshire (2019), Colorado (2020), Virginia
(2021), and Washington (2023). (Death Penalty Information Center
(DPIC), States with and without the death penalty,
<https://deathpenaltyinfo.org/states-and-without-death-penalty>.)
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executions.26 In 29 states, then, a majority of the union, people
under the age of 25 are currently categorically protected from
execution. That number, even before considering actual execution
practices, is greater than in Graham and Miller, where the Court
nevertheless found national consensuses. In Graham, 39
jurisdictions permitted LWOP for juvenile non-homicide offenders,
while in Miller, 29 jurisdictions permitted mandatory LWOP for
juvenile homicide offenders (Graham, supra, 560 U.S. at p. 62;
Miller, supra, 567 U.S. at 482.)

In 13 of the of the 21 states that still retain the death penalty
as a sentencing option and do not have an official moratorium, no
execution has taken place in at least five years; in 11 of those states,
no execution has taken place in over 10 years. (Death Penalty
Information Center, States With No Recent Executions <
deathpenaltyinfo.org/executions/executions-overview/states-with-no-
recent-executions> [as of May 31, 2024].) In total, 37 states (plus the
District of Columbia and Puerto Rico) have either formally abolished

the death penalty or have not conducted an execution in more than

26 The six states where there are governor-initiated moratoria
on the death penalty are: Pennsylvania (2015), Oregon (2015,
extending a previous moratorium), California (2019), Ohio (2020,
unofficially), Tennessee (2022, unofficially) and Arizona (2023).
(Death Penalty Information Center (DPIC),
<https://deathpenaltyinfo.org/state-and-federal-info/state-by-state>
[as of May 31, 2024].)
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a decade.?” Now, 19 years after Roper, a significant majority of

states do not execute anyone under 25.

b. For states with the death penalty, there is a
marked decline in the execution of those under 25
years old at the time of the crime.

Many states have legislation still permitting the execution of

(143

emerging adults. However, “[t]here are measures of consensus other

2”9

than legislation.” (Graham, supra, 560 U.S. at p. 62, quoting
Kennedy v. Louisiana (2008) 554 U.S. 407, 433.) “Actual sentencing
practices are an important part of the Court’s inquiry into
consensus.” (Graham, supra, 560 U.S. at p. 62, citing Enmund v.
Florida (1982) 458 U.S. 782, 794-796; see Atkins, supra, 536 U.S. at
p. 316 [actually executing the intellectually disabled in states
permitting the practice was “uncommon’]; Roper, supra, 543 U.S. at
p. 567 [citing the infrequency of the use of the death penalty for
juveniles “even where it remains on the books”]; Kennedy v.

Louisiana, supra, 554 U.S. at p. 433 [“Statistics about the number of

executions may inform the consideration of whether capital

27 The federal government had not carried out an execution
for 17 years until former President Donald Trump resumed federal
executions in 2020, carrying out 13 executions in seven months.
(Federal Bureau of Prisons, Historical Information, Capital
Punishment
<https://www.bop.gov/about/history/federal_executions.jsp> [as of
July 22, 2024].) On July 1, 2021, Attorney General Merrick Garland
imposed a moratorium on federal executions. (Memorandum of
Attorney General Merrick Garland, Moratorium on Federal
Executions Pending Review of Policies and Procedures, July 1, 2021
<https://www.justice.gov/opa/pr/attorney-general-merrick-b-garland-
1mposes-moratorium-federal-executions-orders-review>.)
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punishment for the crime of child rape is regarded as unacceptable
in our society’].) Moreover, the consistency of the trend toward
abolition of a practice is evidence of a national consensus against it.
(Atkins, supra, 536 U.S. at pp. 315-316; see Hall, supra, 572 U.S. at
p. 717 [“Consistency of the direction of change is also relevant”].)28
Usage of the death penalty against emerging adults is
dwindling. As of 2019, when the Berkeley Law Death Penalty Clinic
collected data, only 17 states used the death penalty for defendants
under 25 years of age since the Roper decision, and three of those
states, Connecticut, Delaware, and Virginia, subsequently ended
capital punishment.29 Of those 17 states, Oklahoma, Ohio, Florida,
and Texas stood as outliers, responsible for over 70% of the total
number of executions of emerging adults (115).3° Texas alone is
responsible for 49 of those 115, or over 40% of the total.3! Only 21%
of all individuals executed since the Roper decision were between

the age of 21 and 24 at the time of the offense.?2

28 See also Coker v. Georgia (1977) 433 U.S. 584, 593-597
(plurality opinion) [considering the sentencing behavior of juries as
well as legislative decision-making|; Enmund v. Florida, supra, 458
U.S. at p. 788 [looking to “historical development of the punishment
at i1ssue, legislative judgments, international opinion, and the
sentencing decisions juries have made”].)

29 Data gathered by and kept on file with the Berkeley Law
Death Penalty Clinic.

30 Data gathered by and kept on file with the Berkeley Law
Death Penalty Clinic.

31 Data gathered by and kept on file with the Berkeley Law
Death Penalty Clinic.

32 Data gathered by and kept on file with the Berkeley Law
Death Penalty Clinic.
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Just as California chose not to follow the lead of the outlier
states that authorized whipping as a punishment in 1879, California
should not now follow Texas and a handful of other states down a
revanchist path of executing youthful offenders. The actions of the
great majority of states that have chosen not to execute emerging

adults demonstrate a national consensus against such a practice.

c. There is an international consensus against
executing emerging adults.

Trends in international law demonstrate an overwhelming
consensus that the death penalty, particularly as applied to young
adults, is disfavored and outside of established standards of decency.
This also provides support for the conclusion that the death penalty
1s a disproportionate punishment for adolescents and young adults.
(See Roper, supra, 543 U.S. at p. 553 [“The overwhelming weight of
Iinternational opinion against the juvenile death penalty is not
controlling here, but provides respected and significant confirmation
for the Court’s determination that the penalty is disproportionate
punishment for offenders under 187].)

As of December 31, 2020, 112 countries categorically prohibit
the death penalty for any crime, and 144 countries, nearly three-
quarters of all the countries in the world, do not use the death
penalty. (DPIC, Abolitionist and Retentionist Countries <
https://deathpenaltyinfo.org/policy-issues/international/abolitionist-
and-retentionist-countries> [as of May 31, 2024]; see also, Glossip v.
Gross (2015) 576 U.S. 863, 944 (dis. opn. of Breyer, J.) [noting in
2015 that “95 of the 193 members of the United Nations . . . have
formally abolished the death penalty and an additional 42 have
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abolished it in practice,” and “[ijn 2013, only 22 countries in the
world carried out an execution. . . . the United States was the only
country in the Americas to execute an inmate in 2013. . .. Only
eight countries executed more than 10 individuals (the United
States, China, Iran, Iraq, Saudi Arabia, Somalia, Sudan, Yemen)”].)

Eight countries prohibit capital punishment for all but crimes
committed in times of war or other limited circumstances. (DPIC,
Abolitionist and Retentionist Countries, supra.) Twenty-eight
countries have abolished capital punishment in practice; they either
have not executed anyone during the past ten years, or have a policy
or established practice not to use the death penalty. (Ibid.) Four
countries recognize the continuing maturation of young individuals
and prohibit execution of those below the age of 20.33

The international medical and psychological community has
explicitly recognized that “young adults are distinct from older
adults in terms of both their needs and their outcomes.” (House of
Commons Justice Committee, The Treatment of Young Adults in the
Criminal Justice System, Seventh Report of Session 2016-17 at p. 7
<https://publications.parliament.uk/pa/cm201617/cmselect/cmjust/1
69/169.pdf> [as of Jun. 21, 2024].) The House of Commons report
acknowledged the “irrefutable body of evidence from advances in
behavioral neuro-science that the typical adult male brain is not

fully formed until at least the mid-20s, meaning that young adult

33 See, e.g., Law No. 62, Penal Code, art. 29(2), 1988 (Cuba);
U.N. Convention on Rts. Of Child, Concluding Observations: Egypt,
TT 27-28, U.N. Doc. CRC/C/15/Add.145 (Feb. 21, 2001); Penal Code
Law No. 111 of 1969, art. 79 (Iraq); Intl. Federation for Human
Rights, The Death Penalty in Thailand, 20 (Mar. 2005).
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males typically have more psycho-social similarities to children than
to older adults.” (Id. at p. 7). “[T]he effect of trauma in childhood and
adolescence compounds issues with maturation as those affected
experience heightened levels of flight or fight reactions, and hence
increased chances of risk-taking behaviour (sic).” (Id. at p. 11.)
“Young adults are still developing neurologically up to the age of

25.” (Id. at p. 61.)

E. Mr. Chhuon should be categorically excluded from the
death penalty because of the risk that it will be
arbitrarily applied

Execution of young people under the age of 25 at the time of
their crimes is forbidden by the Eighth Amendment’s prohibition
against cruel and unusual punishment and by the due process
clause of the federal Constitution, and under the California
Constitution’s prohibition against cruel or unusual punishment and
the California due process clause, because of the severe challenge
youth presents to the reliability of a death sentence. The immature
traits of a young offender presents the risk that the defendant will

not receive individualized consideration of his or her sentence.

1. Youth presents a barrier to the individualized
consideration of the appropriate penalty.

In Furman v. Georgia (1972) 408 U.S. 238 (Furman), the
United States Supreme Court found that the death penalty was
unconstitutional because states used it in an arbitrary and
capricious manner. Since Furman, numerous limitations have been
placed on the death penalty to ensure “that the death penalty

decision can be a rational decision-making process while fully
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considering the capital defendant as an individual.” (Sundby, The
True Legacy of Atkins And Roper: The Unreliability Principle,
Mentally Ill Defendants, and The Death Penalty’s Unraveling (2014)
23 Wm. & Mary Bill Rts. J. 487, 493.) Most importantly, in Woodson
v. North Carolina (1976) 428 U.S. 280, the Court held the Eighth
Amendment requires a principle of individualized consideration.
“[W]e believe that in capital cases the fundamental respect for
humanity underlying the Eighth Amendment . . . requires
consideration of the character and record of the individual offender
and the circumstances of the particular offense as a constitutionally
indispensable part of the process of inflicting the penalty of death.”
(Id. at p. 286.) The full scope of Woodson’s constitutional imperative
of “individualized consideration” was first made clear in Lockett v.
Ohio (1978) 438 U.S. 586, which held that the principle of
individualized consideration required the sentencer be allowed to
consider “any aspect of a defendant’s character or record and any of
the circumstances of the offense that the defendant proffers as a
basis for a sentence less than death.” (Id. at p. 604.)

The high court’s reliance on individualized consideration in
analyzing the constitutionality of the death penalty continued in
Atkins, Roper and Graham. In addition to its conclusion that the
death penalty was disproportionate for intellectually disabled people
in Atkins, and for youth under the age of 18 in Roper, both cases rely
upon the principle that facts about offenders in these classes make
the death penalty unreliable because the sentencer categorically

cannot give individualized consideration to offenders in the class.
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In Roper, the government had argued that a categorical ban
on the death penalty for youth under the age of 18 was unnecessary
because jurors could take youth into account as a mitigating
circumstance. In rejecting this argument, the Court recognized that
the mitigation at stake was beyond the sentencer’s ability, asserting
that the very nature of a capital crime made it impossible for a jury
to properly assess the mitigating circumstance. “An unacceptable
likelihood exists that the brutality or cold-blooded nature of any
particular crime would overpower mitigating arguments based on
youth as a matter of course, even where the juvenile offender’s
objective immaturity, vulnerability, and lack of true depravity
should require a sentence less severe than death.” (Roper, supra,
543 U.S. at p. 573.)

The Court also relied upon the dangers of an unreliable
sentence in Graham when it struck down LWOP sentences for
juveniles who had committed non-homicide crimes. The Court
invoked the unreliability principle to reject the idea that states could
rely on a “case-by-case proportionality” approach to decide if a
LWOP sentence violated the Eighth Amendment. Specifically, the
Graham Court “brought the unreliability principle into play by
turning to Atkins and Roper’s theme that the very nature of the
mitigation rendered an assessment of the defendant’s culpability
unreliable” (Sundby, supra, 23 Wm. & Mary Bill Rts. J. at p. 507,
See Graham, supra, 560 U.S. at p. 78.)

The Court concluded that these “special difficulties” meant
that the risk was simply too great that the sentencer would not be

able to assess how a particular juvenile defendant might act in the
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future. (Graham, supra, 560 U.S. at p. 77.) The Court concluded
that the solution was a categorical ban of juvenile offenders from the
punishment of LWOP. “A categorical rule [barring life without
parole sentences thus] avoids the risk that, as a result of these
difficulties, a court or jury will erroneously conclude that a
particular juvenile is sufficiently culpable to deserve life without
parole for a non-homicide.” (Ibid.)

The unreliability principle underlying the exclusion of
juveniles from the death penalty applies equally to emerging
adults.34 This is so for the reasons articulated in Atkins, Roper, and
Graham. The characteristics of individuals ages 18 to 25 impair the
ability of such young people to cooperate with defense counsel and
the ability of the lawyer to prepare a defense. As noted, the Court in
Graham highlighted the unreliability produced by a juvenile’s
“[d]ifficulty in weighing long-term consequences; a corresponding
1impulsiveness; and reluctance to trust defense counsel . . . lead[ing]
to poor decisions.” (Graham, supra, 560 U.S. at p. 78.) As with a
juvenile defendant, the reliability of the penalty phase for an
emerging adult is jeopardized by the necessity of relying on a young

defendant to make key strategic decisions involving constitutional

34 Under the unreliability principle, offenders under the age of
25 are excluded from the death penalty regardless of whether there
1s a national consensus required for a proportionality analysis.
Because this principle is an expression of the line of cases requiring
that a sentencer give individual consideration to the offender, rather
than the evolving standards cases, the prerequisite of a national
consensus has no bearing on the constitutional inquiry. (See
Sundby, supra, 23 Wm. & Mary Bill Rts. J. at p. 510, internal
citations omitted.)
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rights. An analysis of known wrongful conviction cases found that
individuals under the age of 25 are responsible for 63 percent of
false confessions. (Drizin & Leo, The Problem of False Confessions in
the Post-DNA World (2004) 82 N.C. L.Rev. 891, 945.)

Additionally, as part of Atkins’ rationale in finding that
intellectually disabled defendants faced a “special risk of wrongful
execution” was the potential for the disability to be used as a “two-
edged sword.” (Atkins, supra, 536 U.S. at p. 320.) The Atkins Court
noted that a defendant who raises intellectual disability as
mitigation may perversely undermine his case for life by also
“enhanc[ing] the likelihood that the aggravating factor of future
dangerousness will be found by the jury.” (Ibid.) Roper focused even
more directly upon the double-edged risk that “a defendant’s youth
may even be counted against him.” (Roper, supra, 543 U.S. at p.
573.) Just as with juveniles and the intellectually disabled, the
youthfulness of emerging adults may be counted against them,
rather than the jury weighing it as mitigation.

Indeed, the prosecutor here argued that age was a “neutral
factor,” because “we have no control over how old we are,” but of all
the teenagers and emerging adults involved, Mr. Chhuon was “still
the oldest there,” and clearly “old enough to know better.” (27RT
4614.)

As discussed in Argument I, ante, the prosecutor’s framing of
Mr. Chhuon as a gang predator further perverted the mitigating
aspects of youth, because the invocation of the superpredator myth
“turn[ed] upside down the constitutional mandate of Roper and its

progeny,” by treating the characteristics of youth, “impulsivity,
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submission to peer pressure, deficient judgment,” as aggravating
factors. (People v. Hardin, supra, 15 Cal.5th at p. 904 (dis. opn. of
Evans, J.) [noting that exclusion of people with LWOP sentences
from youth offender parole scheme due in part to racist
superpredator myth leading policymakers to treat characteristics of
youth as aggravating rather than mitigating].)

Finally, as noted above, part of Roper’s finding of unreliability
rested on the grounds that “the brutality or cold-blooded nature of
any particular crime” would overpower mitigating arguments based
on youth, even where there was evidence of a young defendant’s
“lack of true depravity” that “should require a sentence less severe
than death.” (Roper, supra, 543 U.S. at p. 573.) The danger is
equally present for young defendants between the ages of 18 and 25.
For these reasons, mitigation is beyond reliable assessment for
emerging adults and such individuals should not be executed, in
keeping with the concepts and constitutional principles

announced in Atkins and Roper.

F. Mr. Chhuon cannot be sentenced to death for crimes
committed when he was 22 years old

In Roper, the United States Supreme Court held that
“[c]apital punishment must be limited to those offenders who
commit ‘a narrow category of the most serious crimes’ and whose
extreme culpability makes them ‘the most deserving of execution.”
(Roper, supra, 543 U.S. at p. 568, quoting Atkins, supra, 536 U.S. at
p. 319.) Roper’s holding limiting the applicability of the death
penalty to juveniles rests on general features of adolescence

(immaturity, vulnerability, malleability) and recognizes that those
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general features must inform where a state draws the limits of the
death penalty. These features constrain a state’s considerations as
to which defendants can receive what punishments under the
Eighth Amendment. So, for example, no state can conclude that
juveniles who commit murder should receive mandatory LWOP
sentences, as this is forbidden by the Eighth Amendment. (See
People v. Salazar (2016) 63 Cal.4th 214, 259 (conc. opn. of Cuéllar,
J.) [“For example, it might conceivably be ‘rational’ for the
Legislature to conclude that juveniles who commit multiple murders
should receive mandatory LWOP sentences—but that is a scheme
the Eighth Amendment plainly forbids™].)

The United States Supreme Court reviewed the science of
youth development as it stood two decades ago and drew a line
barring the death penalty for those under the age of 18. The high
court, as currently composed, may not revisit Roper. But that does
not preclude this Court from drawing a different line based on the
neuroscience that has developed over the last 19 years, pursuant to
the broader protections provided by the California Constitution. As
the Michigan Supreme Court explained in Parks: “[W]e may draw
our own line, and we do so today.” (People v. Parks, supra, 510 Mich.
at p. 247 [citing Jones v. Mississippi, supra, 593 U.S. at p. 120].)
This Court should now draw a line barring the death penalty for
young offenders who were under the age of 25 at the time of the
crime.

In sum, because appellant was 22 during the crimes for which

he was sentenced to death, the judgment in this case violates the
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Eighth and Fourteenth Amendments, and/or sections 7 and 17 of

article I of the California Constitution, and must be reversed.

CONCLUSION

Based on the arguments made in Appellant’s Opening and
Reply Briefs, and for all the reasons set forth above, the conviction
and the sentence of death imposed on the appellant, Run Peter

Chhuon, are legally invalid and must be vacated.
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