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I. APPLICATION FOR PERMISSION TO FILE

Amicus curiae Consumer Attorneys of Los Angeles
(CAALA) respectfully seeks permission to file the accompanying
brief as friend of the Court. (Cal. Rules of Court, rule 8.520(f)(1).)

Founded in 1950, CAALA is a voluntary non-profit
membership organization representing over 4,000 consumer
attorneys practicing primarily in Los Angeles County and its
surrounding counties. CAALA’s mission \is to provide resources
for its members and to advance the cause of those who are
damaged in person or property and resist efforts of others to
unduly curtail the rights of consumers. Among other things
CAALA, through its Board of Directors and members, works to
promote the public good through concerted efforts to secure safe
products, a safe workplace, a clean environment, eliminate
discrimination, and quality health care. CAALA’s members have
taken leading roles in advancing and protecting the rights of
consumers, employees, and injured victims in both the courts and

the Legislature.

CAALA and its members have a particular interest in the
issues presented by this appeal in that the matter is one of
significant importance to Los Angeles County and the
communities affected by the methane gas leak at Porter Ranch.
Although CAALA has participated previously as amicus curiae in
cases before the California courts, it generally defers to the state
wide organization Consumer Attorneys of California, which has

participated as amicus curiae in many decisions shaping



California law. (See, e.g., Laffitte v. Robert Half Intern. Inc.
(2016) 1 Cal.5th 480; Duran v. U.S. Bank (2014) 59 Cal.4th 1;
Brinker Restaurant Corp. v. Supertor Court (2012) 53 Cal.4th
1004; Rose v. Bank of America, N.A. (2013) 57 Cal.4th 390; In re
Tobacco II Cases (2009) 46 Cal.4th 298; Delaney v. Baker (1999)
20 Cal.4th 23; Kesner v. Superior Court (2016) 1 Cal.5th 1132;
Ramos v. Brenntag Specialties, Inc. (2016) 63 Cal.4th 500.)

In the present case, CAALA requests leave to participate as
amicus curiae because of the importance of the issues to the

residents of Los Angeles County.

CAALA is familiar with the parties’ briefing. Here, CAALA
seeks to assist the Court “by broadening its perspective” on the

context bounding the issue presented. (Connerly v. State

Personnel Bd. (2006) 37 Cal.4th 1169, 1177, citation omitted.)!

II. INTRODUCTION

The issue presented here — whether the court of appeal
acted properly in dismissing, on demurrer, the claims of small
business owners located in a closely defined area who were nearly
driven to ruin as a result of the evacuation of homeowners in the
area due to defendant’s failure to prevent or correct the largest

methane gas leak in history—arises in an important context with

1 No party or its counsel authored any part of CAALA’s amicus
curiae brief and, except for CAALA and its counsel here, no one
made a monetary or other contribution to fund its preparation or
submission. (Cal. Rules of Court, rule 8.520(f)(4).)



significant practical consequences to litigants throughout

California.

CAALA files as amicus curiae to make the following points
which are grounded in the legal parameters that govern decisions
regarding the viability of claims for economic damages arising
out of negligent conduct and the public policy implications that

flow from them.

1. The application of a “bright-line” rule that would
categorically eliminate, on the pleadings, a claimant’s
right to seek recovery caused by a defendant’s
wrongful conduct simply because the injury is an
economic loss undermines both the statutory and
common law underpinnings of California’s tort laws

and leads inexorably to undesirable policy outcomes.

This Court is uniquely able to clarify that recovery for
economic injury should not be summarily eliminated on the
pleadings nor treated differently from other negligently inflicted
injury under Civil Code § 1714, subdivision (a). Rather, where,
as here, Defendant’s wrongful conduct causes injury, no matter
that the injury is an economic loss, the Defendant should not be
allowed to summarily avoid liability without any consideration of

the claims.

10



III. ARGUMENT

A. SoCalGas’ Proposed Bright-Line, No-Recovery Rule
for Purely Economic Losses Cannot Be Justified On
Any Legal or Policy Grounds

SoCalGas urges that applying the Rowland test? to
stranger cases3—instead of a bright-line no-recovery rule—will
harm California’s government and economy, usurp the authority
of the state’s Legislature and regulatory agencies, subject the
judiciary to “massive new burden,” and harm businesses by
exposing them to the specter of limitless liability. (ABOM 68-69.)
But it offers no credible rationale, or foundation, to support its
claim that allowing tort victims to recover damages in stranger
cases would cause the “sky to fall” in California — just as it has

fallen (both literally and figuratively) over Porter Ranch.

2 In addition to a three-part foreseeability test, Rowland looks
at the following policy factors to determine wheehter a duty
exists: “[1] the moral blame attached to the defendant’s conduct,
[2] the policy of preventing future harm, [3] the extent of the
burden to the defendant and consequences to the community of
imposing a duty to exercise care with resulting liability for
breach, and [4] the availability, cost, and prevalence of insurance
for the risk involved.” (Rowland v. Christian (1968) 69 Cal.2d
108, 113.)

3 A so-called “stranger case” involves a pure economic loss
claim for negligence where there is no contractual relationship
between the parties.

11



1. Allowing Recovery of Economic-Loss Claims in Tort
Would Not Intrude on Legislative Function or Displace
Tort Law

SoCalGas highlights two statutes that authorize injured
parties to recover pure economic losses caused by an oil spill—
Civil Code section 3333.5 and Government Code section
8670.56.5—and argues that in light of these provisions, the
“Legislature is more than capable of enacting statutory
exceptions to the economic loss doctrine.” SoCalGas further
claims that the Court should not apply its own purported
“exception” where the Legislature has not done so. (ABOM 69-
70.)

But Civil Code section 3333.5 and Government Code
section 8670.56.5 are not exceptions to a (supposed) no-recovery
economic loss rule in stranger cases. Rather, they are malum
prohibitum provisions, which expand liability without the need to
prove fault. The statutes afford sanctuary to those who have
suffered pure economic losses but cannot prove a negligent act.
(See Civ. Code, § 3333.5, subd. (a) [imposing absolute liability
“without regard to fault for any damages incurred by any injured
party” caused by oil discharge from a utility pipeline]; see also
Gov. Code, § 8670.56.5 [imposing “absolutely liable without
regard to fault for any damages incurred by any

injured person that arise out of, or are caused by, a spill’].)

Civil Code section 3333.5 and Government Code section

8670.56.5 thus reflect the Legislature’s intent to ensure that

12



injured parties are compensated for pure economic losses in the
mass tort scenario of an oil spill. If anything, rejecting a no-
recovery rule in stranger cases would be consistent with that aim.
And on the flip side of the same coin, a blanket no-recovery rule

would be inimical to that aim.

Next, SoCalGas argues that as a regulated utility, it should
be immune from tort liability. There is no statutory provision, or
rationale, to justify such a blanket exemption for regulated
utilities. To the contrary, as stated, Civil Code section 3333.5
and Government Code section 8670.56.5 expressly authorize
strict liability in stranger cases against oil extraction and pipeline
companies, each of which are highly regulated. Further, industry
regulations were notoriously lax at the time of the gas leak. (See

RBOM 29-30).

SoCalGas also claims that the Court should impose a
bright-line exclusion in stranger cases to avoid displacing
existing tort law. According to SoCalGas, other tort causes of
action, such as public nuisance, permit recovery for pure
economic losses, and allowing recovery of those losses in
negligence would upend the existing tort regime. That argument

is unavailing.

There is no reason why stranger cases sounding in
negligence cannot exist alongside other torts. Public nuisance,
for example, is defined broadly, and while it often overlaps with

negligence (Melton v. Boustred (2010) 183 Cal.App.4th 521, 542),

13



the two torts are not antagonistic to one another. When the two
causes of action overlap, courts simply treat nuisance claims as
negligence claims — without apparent concern about usurping

nuisance law:

Given “the broad definition of nuisance,” the
independent viability of a nuisance cause of
action “depends on the facts of each case.”
[Citation.] “Where negligence and nuisance
causes of action rely on the same facts about
lack of due care, the nuisance claim is a
negligence claim.” [Citation.] The nuisance
claim “stands or falls with the determination of
the negligence cause of action” in such cases.

(Ibid.) Causes of action often overlap, and when they do, courts
are perfectly capable of erecting parameters for resolving any

conflict.

One scholar who discussed the issue of whether negligence
claims should be allowed alongside other causes of action for pure
economic loss (Vincent R. Johnson, The Boundary-Line Function
of the Economic Loss Rule (2009) 66 Wash. & Lee L. Rev. 523,
529-534), makes compelling arguments against a blanket no-

recovery rule in stranger cases:

If there is no agreement between the parties to
a lawsuit, there is no risk that recognizing tort
obligations will violate the parties’ freedom to
contract, because there never was an effort to
exercise such freedom. If the parties are not in
privity, contract law does not potentially afford
a remedy, except in the relatively rare case of a
third-party beneficiary. Thus, respect for

14



contract principles and private ordering does
not require that the economic loss rule bar the
claims of persons not standing in a contractual
relationship. The purpose of the economic loss
rule is not to leave injured persons remediless
for economic losses but to ensure respect for
private ordering by relegating a plaintiff to
contract remedies in cases where there is an
agreement between the parties allocating
economic risks.

(Id., at 555, emphasis added.) The goal of ensuring that tort
victims are not left without remedy should take primacy over the

abstract concern about usurping existing tort law.

2. Allowing Recovery of Economic-Loss Claims in Tort
Would Not Create A New Massive Judicial Burden

There are useful tools that can minimize judicial burden in
cases involving pure economic loss. For example, in denying
SoCalGas’ motion to strike Plaintiffs’ class allegations, the trial
court expressed confidence (based on the pleadings) that this
lawsuit could be efficiently managed, reasoning that “aggregated
methods of decision making, including the class action

mechanism,” can be used to streamline the litigation. (2 EP 394.)

In addition to a class action, Judicial Council Coordinated
Proceedings provide yet another means of consolidating lawsuits
in economic loss cases involving mass torts. (See Cal. Rules of
Court, rules 3.501-3.550; Code Civ. Proc., §§ 404-404.9
[“Coordination” refers to the process of bringing together cases
pending in different counties that share a common question of

fact or law before one judge for efficient case management.].) As

15



the trial court explained, “Judicial Council Coordinated
Proceeding number 4861 has gathered...lawsuits [against
SoCalGas] together into a single courtroom for speedy, efficient,
and consistent resolution.” (2 EP 394.) Damage issues in class or
mass actions may also be susceptible to statistical techniques,

helping to avoid the need for proof of individual damages for each

Plaintiff. (Ibid.)

With these powerful tools at the ready, the specter of
overburdening the judicial system with economic loss claims is
unfounded. Tort victims in California should not be left without
a remedy based on the concern that trial courts could not
competently undertake their management function.
Significantly, the trial court in this case expressed confidence in
its own ability to efficiently oversee the economic loss claims. (Cf.
Brinker Restaurant Corp. v. Superior Court (2012) 53 Cal.4th
1004, 1022 [“trial courts are ideally situated to evaluate the
efficiencies and practicalities of permitting group action”].)

3. Allowing Recovery of Economic-Loss Claims in Tort
Would Not Adversely Affect Businesses in California or
Cause Significant Social Losses

SoCalGas fails to fully account for the uncompensated costs
that its no-duty rule would create and, simultaneously, makes
dubious arguments about the “social losses” that compensating
victims would forge. It argues that the benefit of compensating
Porter Ranch victims for their business losses would be vastly

outweighed by over-deterrence of useful behavior and

16



indeterminate liability. (E.g., ABOM 75-76.) SoCalGas is wrong
— both as a matter of fact and theory.

a) SoCalGas Downplays the Magnitude of the
Harm it Caused

In a vain attempt to advance the argument that leaving the
Plaintiffs without remedy would come at little cost, SoCalGas
strains to minimize the calamitous impact of its negligence,
recasting the gas leak as an event that caused a mild economic
slow-down “because some Porter Ranch residents chose to

relocate.” (ABOM 37.)

But the gas leak was a gut punch to the local Porter Ranch
economy. The blowout caused methane gas and other noxious
pollutants to migrate directly into Porter Ranch, creating visible
mists and toxic droplets that showered down on the community.
(1 EP 172)) In addition to complaining about the foul odors,
residents suffered acute respiratory and central nervous system

symptoms. (1 EP 176.)

After the Governor declared a state of emergency, the Los
Angeles County Health Department ordered SoCalGas to
establish a relocation program for Porter Ranch’s residents. (1
EP 174.) Then, following “unprecedented absenteeism” and
ongoing student reports of nausea, headaches, nosebleeds,
vomiting, and other symptoms,” the Los Angeles County Board of
Education relocated Porter Ranch students for an entire school

year. (1 EP 173.) The enormous scope and duration of the leak

17



ultimately dislocated the Porter Ranch population living within a
five-mile radius of the blowout for over a year. (1 EP 172.) While
the consequences of this particular gas leak were unprecedented
in scale (it was greater in volume than the 2010 Deepwater
Horizon spill), there is no reason to believe—and SoCalGas gives
no reason to believe—that they are unusual in kind when it

comes to leaks from natural gas storage centers.

When 15,000 Porter Ranch residents left, the economy
collapsed. Examples of the devastation wrought on the business
community abound — the following are just a few. One plaintiff, a
small taekwondo studio that had been experiencing steady
business growth, saw its enrollment decline by one third because
of the leak (1 EP 180), while another plaintiff who operates a
daycare, had its enrollment drop by nearly half. (1 EP 180-81.)
Plaintiff Hooper Camera’s sales “plummeted and then stagnated”
as customers were relocated. (1 EP 181.) Likewise, plaintiff
Mediterranean Bistro saw its business dwindle to 5 customers in
an 80-seat space and had to close early on weekend nights, which
was a bustling time before the leak. Not surprisingly, realtors

also suffered as home prices nose-dived by 44% following the gas

leak.

After canvassing the area, the Valley Economic
Development Center’s senior vice president for external affairs
said of the businesses: “Every day that goes by brings more pain

for them.” (1 EP 184.) Also, the United States Small Business

Association declared a disaster and approved disaster relief

18



loans, totaling $879,000 as of July 2016, for business affected by
the gas leak. (Id.)

While SoCalGas tries to soft-pedal Plaintiffs’ economic
damages, they were real and significant for those affected. It
would be unfair for them to go uncompensated. (Johnson, The

Boundary-Line Function of the Economic Loss Rule, supra, 66

Wash. & Lee L. Rev. at 553-54.)

b) There is No Merit to SoCalGas’ Claims
That Requiring It To Compensate Victims
for Economic Losses Would Deter Useful
Conduct

SoCalGas’ argument that imposing liability in cases like
this one would not lead to socially optimal behavior and would
over-deter useful conduct rings hollow. In addition to minimizing
the extent of the losses to the business community, SoCalGas also
glosses over the magnitude of the environmental disaster and its
own disregard of basic safety operations. Against the factual
backdrop of this case—and cases like it involving mass torts or
environmental disasters—it is hard to fathom that over-deterring

useful conduct would be a real concern.

The gas leak, which caused the Governor to declare a State
of Emergency, was a blow to California’s progress in fighting
climate change. At its zenith, the leak more than doubled the
emissions of methane of the entire Los Angeles Basin, and

increased California’s greenhouse-gas emissions by 25 percent.

(1 EP 171.)

19



Plaintiffs also allege that the catastrophe was preventable;
that SoCalGas should have known that the well was dangerously
corroded; that the facility consistently failed safety inspections;
that SoCalGas lied to regulators about safety mechanisms in
place; and that SoCalGas was aware of the potential for a
catastrophic disaster beforehand. (1 EP 176-178; see also 2 EP
259.) And even though SoCalGas operates in a regulated
industry, that did not deter it from flouting basic safety

procedures.

The right amount of deterrence is the full range of economic
harm caused by the negligent conduct: “In order to maintain
efficient precaution incentives, parties should under most
circumstances face the full range of economic consequences of
their activities, no matter how severe the harm.” (Francesco
Parisi et. al., The Comparative Law and Economics of Pure
Economic Loss (2007) 27 Int’l Rev. L. & Econ. 29, 36; see also
Sharkey, Can Data Breach Claims Survive the Economic Loss
Rule? (2017) 66 DePaul L. Rev. 339, 347 [“Tort law, by forcing the
internalization of externalities, plays a critical role in deterring
excessively risky conduct and encouraging risk management
strategies by actors and their insurers.”].) This case illustrates

the point.

SoCalGas deceived regulators, ignored known safety risks,
and caused a monumental disaster. Yet, it basks in the comfort
of having had the foresight to secure over $1 billion in liability

insurance. And, the market capitalization of its parent, Sempra

20



Energy, is higher now than it was before the catastrophic gas
leak.4 Drawing an arbitrary line that restricts the full scope of

damages would fail to adequately deter future harm.

SoCal Gas’ argument that “elimination of the economic loss
doctrine” would lead to problems for businesses in forecasting the
extent of their liability fares no better than its over-deterrence
argument. (ABOM 74-75.) Damages for pure economic losses do
“not differ qualitatively from the foresight of other non-economic
consequences of a typical tort situation.” (Francesco Parisi et.
al., The Comparative Law and Economics of Pure Economic Loss,
supra, 27 Int’l Rev. L. & Econ. at 31.) In terms of forecasting
damage exposure, no meaningful distinction can or should be
made between economic and non-economic consequences of a tort.

(Id. at 31-32.)

That is particularly true where, as here, there is a defined
geographical boundary. The plaintiffs in this case are limited to
a finite number of businesses (in the hundreds) within five miles
of the facility (1 EP 186), who “have been uniquely affected due to
their physical proximity” to the gas leak that caused their
subsequent evacuation. (1 EP 185.)

That other economic loss cases might arise where the
geographical boundary is not well defined—or the injured party’s

connection to the triggering act is more tenuous—does not justify

4 See https://finance.yahoo.com/quote/SRE?p=SRE&.tsrc=fin-
srch, last visited September 5, 2018.
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a draconian, bright-line exclusionary rule. This Court is perfectly
capable of establishing reasonable limitations in those limited
circumstances where causation, foreseeability, and natural
boundaries do not sufficiently delimit the scope of liability.
(Kesner v. Superior Court (2016) 1 Cal.5th 1132, 1156 [explaining
that “any duty rule will necessarily exclude some individuals
who, as a causal matter, were harmed”].) The Rowland test
offers the perfect construct for courts to devise such limiting

principles. (See fn. 2, supra.)

B. Plaintiffs’ Claims Should Be Viewed Through Tort
Law Principles and Not A “Bright-Line” Rule
Founded on Contract Principles.

SoCalGas implores this Court to impose a “bright-line” rule
that would categorically eliminate all claims by anyone who
suffers solely economic injury caused by the failure of another to
use “ordinary care or skill in the management of his or her
property or person,” (Civ. Code, § 1714, subd. (a)), without regard
for the underlying facts.

Although “bright-line” rules may be appealing as an easy
solution to a complex problem, they pose an enormous risk to the
public when applied to a vast array of factual tort scenarios. To
avoid a solution that eliminates the rights of claimants without
regard to the underlying factual context, the viability of any
particular negligence claim should be made based on the

principles outlined in Rowland v. Christian, supra, 69 Cal.2d at
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112-113, and not on a “bright-line rule” that is grounded solely on

the nature of the injury.

This Court has previously recognized the futility of
applying “facile, ‘bright line’ rules,” untethered to a statute, to a
broad spectrum of cases that arise from complex factual
scenarios. (Jordache Enterprises, Inc. v. Brobeck, Phleger &
Harrison (1998) 18 Cal.4th 739, 754 [refusing to apply a bright
line rule to when attorney error has caused actual injury so as to
trigger the statute of limitations under Code of Civil Procedure
section 340.6, subdivision (a)(1)]; Cabral v. Ralphs Grocery Co.
(2011) 51 Cal.4th 764, 772-773 [refusing to set forth a categorical
exception to Civil Code section 1714 that would exempt drivers
from potential liability to other freeway users for stopping
alongside a freeway]; People v. Souza (1994) 9 Cal.4th 224, 235
[refusing to apply a “bright-line” rule on when there is sufficient
cause for police to detain an individual because courts must
consider the “totality of the circumstances — the whole picture”,
quoting United States v. Cortez (1981) 449 U.S. 411, 417, & fn.
2].)°

5 See also Rakas v. Illinois (1978) 439 U.S. 128, 147-148
(bright-line rules are acceptable “[w}here the factual premises for
a rule are so generally prevalent that little would be lost and
much would be gained by abandoning case-by-case analysis,” but
are inappropriate where they conceal under a veneer of
“superficial clarity . . . all of the problems of line drawing which
must be faced in any conscientious effort to apply the Fourth
Amendment.”). Cf. Biggs v. Wilson (9th Cir. 1993) 1 F.3d 1537,
1544-1545, dissent by Trott, CJ. (“[w]e don’t need bright lines for
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This Court’s valid concern over implementing a bright-line
rule, in the absence of any statutory proscription, where the
factual circumstances can vary is equally applicable here. For
although “bright lines are sometimes useful . . . for all their
seductive allure, they have a tendency in certain situations to
blind courts and lawyers to the subtleties inherent in the
problems to which they are addressed.” (Casa Marie Hogar
Geriatrico, Inc. v. Rivera-Santos (1st Cir. 1994) 38 F.3d 615, 619.)

General principals of tort law, including foreseeability and
proximate causation balanced with other policy guidelines
outlined by the courts, guard against liability for speculative,
excessive or unforeseeable losses or losses outside the scope of the
risks that made the defendant’s conduct negligent. For this
reason, rather than categorically eliminate claims, this Court has
held that each case should be decided on a case-by-case basis
with an eye to tort principles and guidelines outlined in prior
decisions. (Rowland, supra, 69 Cal.2d at 112-113 [holding that
bright-line test as to plaintiff's status as a trespasser, licensee, or
invitee is not dispositive of liability of landowner for injuries

suffered by a guest; absent an exception clearly supported by

everything. Sometimes they work mischief. . . . There is a place
for bright lines, but this is not it. This is essentially a policy
choice. Because Congress has left it to us, I would choose a more

comprehensive approach that recognizes the problems of the real
world.”).
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public policy, every person is liable for injuries caused by the

failure to exercise reasonable care in the circumstances].)

The application of tort principles to Plaintiffs’ claims here,
is particularly important because the goals of tort law—
deterrence, compensation for wrongful conduct, and fairness—are
not compatible with the one-dimensional bright-line economic
loss rule advocated for by the Defendant, when considered in the
context of negligent conduct.® Rather, application of such a rule
without consideration of the facts on a case-by-case basis will
result in a distorted system of haves and have nots and will
undermine the fundamental principles in Civil Code section 1714
that “[e]veryone is responsible, . . . for an injury occasioned to
another by his or her want of ordinary care or skill in the

management of his or her property or person.”

Consider, for example, if Defendant’s negligent
maintenance of the Aliso Canyon Storage Facility led to an
explosion that obliterated all but two blocks of homes and
businesses in Porter Ranch, leaving intact the property of one

small business owner running a child-care center out of her home

6 This Court in Applied Equipment Corp. v. Litton Saudia
Arabia Ltd. (1994) 7 Cal.4th 503, 514-515 explained: “ ‘[Whereas]
[c]ontract actions are created to protect the interest in having
promises performed,’ ‘[t]ort actions are created to protect the
interest in freedom from various kinds of harm. The duties of
conduct which give rise to them are imposed by law, and are
based primarily on social policy, and not necessarily based upon
the will or intention of the parties....” ” (Citation omitted.)
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but destroying the home of another business owner also operating
a child care center out of his home. Both business owners are
entirely dependent on customers who live in Porter Ranch and all
of their customers’ homes were destroyed by the explosion and

ensuing fire.

Under SoCalGas’ proposed “bright-line” rule, the claim for
lost income by the first business owner who did not suffer any
physical injury or property damage would be summarily
dismissed. But, the second business owner would be entitled to
pursue claims for lost income arising out of the same conduct
simply because he also suffered property damage. Both suffered
the same lost income injury caused by Defendant’s negligence
and yet one would be summarily shut out of seeking any relief

and the other would be entitled to recover all of his damages.

Clearly, application of the economic loss rule in the manner
proposed by SoCalGas is inherently unfair when considered in
the context of these two claimants. But, the injustice is made
even more clear by considering the claims of a third hypothetical
business owner located in the fire area who runs a day care
center and is also dependent on customers who lost their homes.
He, however, suffered minor property damage to a small portion
of his garage roof. He suffered no damage to his house and could,
like our first business owner, continue to operate his business
except that all of the children in the area have been forced to
move. And, just like our first business owner, he suffers an

economic loss as a result of lost income. But he may be entitled
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to recover simply because a small portion of his garage roof was
burned. The disparate manner in which each of these three
claims would be handled under Defendant’s “bright-line” rule, is
not only patently unfair in its treatment of three similarly
situated businesses but it fails to provide compensation caused by
Defendant’s negligent conduct and it inherently undermines the

deterrence factor underlying our tort system.

Application of the economic loss rule to tort claims is
nothing more than a “get out of jail free” card. Just as that card
allowed Mr. Monopoly to fly out of an open birdcage suffering no
adverse impact as a result of his actions, SoCalGas flys free,
suffering no adverse consequence as to those whose property was
not damaged and yet they suffered the same devastating
economic loss (lost income) as others in the neighborhood who are

allowed to seek recovery.

The impact to the public in the loss of businesses who are
unable to survive as a result of the Defendant’s conduct is great.
Those who are not able to seek damages from the company that
destroyed their business may be forced to seek public assistance
to survive. And the communities that they served suffer because
thriving local businesses increase revenue and taxes which, in
turn, help fund schools, police and fire departments. In short, the
implementation of a “bright-line” rule that would preclude those
who suffered only economic losses from seeking compensation
from the negligent actor has downstream implications that are

far-reaching and which fundamentally undermine the goals of
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tort law—deterrence, compensation for wrongful conduct, and

fairness.

C. Defendant’s Fear of Limitless Liability is Unfounded
When Tort Principles are Applied.

SoCalGas bases its proposed inflexible rule on its concern
that allowing recovery for economic losses will open up the
floodgates to limitless liability. (ABOM, pp. 58-60.) Distilled to
its essence, Defendant’s concern is that the courts are ill-
equipped to resolve issues of foreseeability, duty and causation in

the context of economic losses.

The answer to Defendant’s concern is not the imposition of
a blanket rule that would categorically exempt an entire class of
claimants from pursuing recovery in a broad range of cases.
Rather, the answer is to allow each case to be analyzed under
general tort principles and allow the courts to decide whether, in
any given case, the defendant owed a duty, whether the damages
were foreseeable, and whether the defendant breached that duty.
By viewing each case through the prism of tort principles, the
courts are able to provide relief to those injured as a result of
another’s negligent conduct, to impose liability on parties
responsible for the harm, and to deter others from committing

harmful acts.

Tort law and its guiding principles have successfully
resolved an array of claims, including those that could be

considered “limitless” without the need of “bright-line rules.”
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Mrs. Palsgraf comes to mind as she stands on a platform waiting
for her train. Two gentlemen run to board their train, one
successfully hops onto the car but the other, carrying a package,
begins to lose his balance. The conductor grabs him and in doing
so, jostles the man’s arm causing him to drop his package. The
package, which is filled with fireworks, hits the train tracks,
explodes and the concussion causes a set of scales to fall on Mrs.
Palsgraf. (Palsgraf v. Long Island Ratlroad Co. (1928) 248 N.Y.
339, 162 N.E. 99.)7 (See also Bryant v. Glastetter (1995) 32
Cal.App.4th 770, 778-784 [heirs of a tow truck driver had no
claim against drunk driver whose car the tow truck driver was
removing when an errant vehicle struck and killed the tow truck
driver because “there is no logical cause and effect relationship
between that negligence and the harm suffered by decedent
except for the fact that it placed decedent in a position to be acted
upon by the negligent third party”]; Wawanesa Mutual Ins. Co. v.
Matlock (1997) 60 Cal.App.4th 583, 586-588 [reversing judgment
for property damage against a teenager who bought two packs of
cigarettes from a gas station and gave one to a pal who then

trespassed onto private property, sat on a pile of logs to smoke,

7 Prosser, Palsgraf Revisited (1953) 52 Mich. L.Rev. 1, 32
(“What is the true reason that so many of us feel that the
[Palsgraf] case was correctly decided, and that Mrs. Palsgraf
should not recover?” “It is that what ... happen|ed] to her is too
preposterous. Her connection with the defendant’s guards and
the package is too tenuous; in the old language, she is too remote.
The combination of events and circumstances necessary to injure
her is too improbable, too fantastic.”).
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and dropped the cigarette into the logs after being accidentally
hit in the arm by another pal, causing the logs to catch fire
because “the concatenation between Timothy’s initial act of
giving Eric a packet of cigarettes and the later fire is simply too
attenuated to show the fire was reasonably within the scope of
the risk created by the initial act,” emphasis in original]; Novak
v. Continental Tire No. Am. (2018) 22 Cal.App.5th 189 [affirming
summary judgment in wrongful death action against tire
manufacturer and mechanic for failing to warn about the dangers
of rubber degradation in old tires which led to a tire blowout that
injured a passenger, and those injuries impaired his mobility
causing him to use a motorized scooter with limited
maneuverability, which led to his death when the scooter was
struck by a vehicle in a crosswalk six years after the original
accident].) (Cf. Cabral v. Ralphs Grocery Co. (2011) 51 Cal.4th
764, 771-773 [affirming judgment for negligence against tractor-
trailer driver by the heirs of a driver killed after his car hit the
tractor-trailer which was parked alongside a freeway because the

claim was not too indirect or attenuated].)

Whatever the rationale employed by the courts in denying
or allowing liability for an injury that follows from an unlikely
series of events, whether it is resolved as a question of duty or
foreseeability or lack of causation, the courts have capably
handled the issues on a case-by-case basis rather than through
the creation of “no-duty rules” that categorically eliminate classes

of cases or classes of claimants.
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The parade of “limitless” types of claims concocted by the
Defendant in its fervor to avoid potential liability for the damage
it caused in Porter Ranch, are readily resolved through tort
principles. (ABOM, p. 59.) The “worker who missed out on
overtime opportunities because the local economy slowed” or
“supplier[s] and manufacture[rs] who [were] able to sell less
goods to the Porter Ranch retailers” (ibid.), can all be likened to
Mrs. Palsgraf whose claim has been described as being “too
remote.” Or their damages may be deemed too speculative.
(Estate of Kampen (2011) 201 Cal.App.4th 971, 991-992
[beneficiary of estate not entitled to recover damages from
executor for breaching his fiduciary duty for lost investment
opportunity or increased borrowing interest costs because such

damages were speculative].)

The mere possibility of such claims does not warrant the
imposition of a bright-line rule eliminating any claim asserting
solely economic losses. Rather, the appropriate course is to allow
the courts to decide based on the facts whether the claim is one
for which the law provides a remedy. The California courts have
fashioned a series of rules that govern the conduct of individuals
in noncontractual dealings with each other. Tort claims must be
distinguished from claims that arise from a contract, where
individuals have crafted their own rights and responsibilities
toward each other. The economic loss rule may be well-suited for
contract claims because it serves to prevent contract law from

“drown[ing] in a sea of tort.” (East River Steamship Corp. v.
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Transamerica Deleval, Inc. (1986) 476 U.S. 858, 866.) But, in the
absence of a contract, tort law should remain available for all
claimants seeking to hold individuals legally accountable for the

consequences of their actions.

Plaintiffs’ claims will not burden SoCalGas any more than
it is already burdened by claims from homeowners and others
located in the Porter Ranch area who have suffered personal
injuries and property damage. Nor is there any evidence that the
courts would be burdened by a “flood of new lawsuits” if the
Court were simply to find that economic loss claims arising from

tort are to be analyzed under Rowland. (ABOM, p. 60.)

And we take issue with SoCalGas’ suggestion that it should
not be forced to shoulder the obligation to obtain insurance for
economic losses that result from its negligent operation of a
massive gas field. (Id., p. 60-61.) Here, SoCalGas (the largest
natural gas utility in the United States) has insurance of up to
$1.1 billion, (2 EP 263), and clearly has access to insurance
markets and the financial resources necessary to pay for

insurance.

Tort law fails to support Defendant’s argument that small
businesses in the Porter Ranch area should obtain business
interruption insurance. It is always possible to state that a
plaintiff could have avoided a loss by obtaining insurance. Taken
to its logical conclusion, Defendant’s argument means that

personal injury claimants should bear the sole responsibility for
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medical expenses because they can obtain medical insurance.
Under Defendant’s theory, the individual cost for health
insurance, and the availability and prevalence of health
insurance should militate against foisting that obligation on a
defendant who “may face more difficulty obtaining liability
insurance against unlimited liability for wide-open and
potentially exorbitant claims.” (ABOM, p. 61.) But these are
hypothetical mitigation concepts leveled at the victim. “To seize
upon those hypothetical actions [i.e. that someone could obtain
insurance], which never came to pass, as a reason for applying
the economic loss rule is to substitute imaginary remedies for
real ones and pretend that the facts were other than those that
actually occurred. . . . Imaginary remedies have no place in the

analysis.”® And, the economic loss rule has no place in tort law.

IV. CONCLUSION

The opinion of the court of appeal should be reversed.
Legal and policy reasons both countenance against the
application of a “bright-line” rule that bars those who suffer only
economic loss from seeking recovery in tort. The economic loss
rule may be an appropriate way to draw the line where there
exists a contractual relationship between the parties. But in the
absence of some concrete contract relationship, the decision as to

whether one who suffered injury as a result of another’s negligent

8 Johnson, The Boundary-Line Function of the Economic Loss
Rule (2009) 66 Wash. & Lee L. Rev. 523, 565.
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conduct should be based on the actual conduct of the parties

viewed in the context of the obligations that tort law imposes.
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