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COMBINED ANSWER TO AMICI CURIAE BRIEFS 

INTRODUCTION 

The Private Attorneys General Act (PAGA) leaves 

settlement approval to the discretion of the trial court, with a 

secondary role for the Labor and Workforce Development Agency 

(LWDA).  PAGA plaintiffs pursuing separate actions—like 

petitioner Brandon Olson—have no unilateral right to interfere 

with this process. 

The Division of Labor Standards Enforcement (DLSE) and 

California Employment Lawyers Association (CELA) disagree 

with this statutory arrangement.  But amici’s arguments are 

largely unmoored from the language of PAGA and the general 

statutes governing intervention and vacatur.  The amicus briefs 

articulate no valid legal basis to hold that PAGA plaintiffs have a 

right to object, intervene, or seek vacatur in a different PAGA 

action. 

Moreover, amici’s public policy arguments are misplaced.  

Trial courts already have tools to review PAGA settlements, 

including by exercising their discretion to consider objections.  

CELA’s abstract conjecture and nonspecific anecdotes about 

reverse auctions should not influence this Court’s analysis, both 

because they are irrelevant and because the specific reverse 

auction claims in this case were reviewed by the trial court and 

proved to be baseless.  To the extent that the amicus briefs 

highlight policy trade-offs inherent in the statutory scheme, that 

only underscores why any decision to give plaintiffs rights in the 
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settlement approval process should be reserved for the 

Legislature. 

LEGAL ARGUMENT 

I. California law does not grant Private Attorneys 
General Act plaintiffs a right to object, intervene, or 
seek vacatur. 

A. The Legislature did not create a right to object. 

Amici recognize that PAGA gives plaintiffs no right to 

object to a PAGA settlement in another action.  (See CELA ACB 

30 [acknowledging “[t]he absence of enumerated requirements in 

the PAGA statute”]; DLSE ACB 24 [arguing for a right to 

intervene because freestanding objections are “procedurally 

uncertain”].) 

CELA suggests, however, that a right to object could be 

inferred from PAGA’s general requirement that the trial court 

“review and approve” the settlement.  (CELA ACB 29.)  CELA 

draws a comparison to the class action context, where courts have 

developed standards for approval of class settlements despite a 

lack of specific statutory guidance.  (CELA ACB 29–30.) 

But CELA’s argument relies on decisions assessing the 

merits of a class settlement.  (CELA ACB 29–30, citing Kullar v. 

Foot Locker Retail, Inc. (2008) 168 Cal.App.4th 116, 128 and 

Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801.)  

Decisions like Kullar and Dunk do not address the distinct 

procedural issue before this Court of who has a right to object to a 

settlement. 
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Indeed, those class action cases had no reason to address 

that question because, unlike with PAGA, the California Rules of 

Court expressly authorize absent class members to object to a 

settlement.  (Lyft ABOM 24–25.)  The rules do so because, as Lyft 

has explained, class members have a personal interest in their 

own claims, and due process therefore protects their right to 

notice of the settlement and an opportunity to object and opt out.  

(Ibid.)  By contrast, PAGA plaintiffs have no personal interest in 

a PAGA-only settlement, and as such, they have no right to 

notice of the settlement and no right to opt out.  (Lyft ABOM 

25.)1  Given that PAGA plaintiffs lack any personal interest in 

the settlement, there is no basis to infer a right to object from the 

general statutory requirement that trial courts “review and 

approve” the settlement.  (Lab. Code, § 2699, subd. (l)(2).) 

Consequently, the class action cases on which CELA relies 

do not support CELA’s position.  Rather, CELA’s inapposite 

comparison of class action settlements to PAGA-only settlements 

highlights material differences between the two types of 

settlements.  Nothing in the class action cases CELA cites 

suggests that statutory silence is a valid reason to give persons 

who lack an interest in the settlement a procedural right to object 

to it. 

 
1  We refer to “PAGA-only settlements” because PAGA claims 
are often resolved through “hybrid” settlements that also involve 
class claims.  (See Lyft ABOM 36–37; Employers 
Group/California Employment Law Council (CELC) ACB 26.)  
Absent class members have a personal interest in the class 
claims resolved as part of a hybrid settlement, and thus have a 
right to file objections in those distinct proceedings. 
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B. There is no basis for intervention. 

1. The state has no right to intervene, nor do 
PAGA plaintiffs have a derivative right to 
do so. 

The DLSE asserts that the state has a right to intervene 

through the LWDA, and it claims that PAGA plaintiffs have the 

same authority as the state.  (DLSE ACB 16–22.)  The DLSE is 

mistaken. 

The state has no right to intervene in a PAGA action.  

Unlike the qui tam statutes to which PAGA has often been 

compared (e.g., Olson OBOM 34–35 [Olson emphasizing the 

“parallels” between PAGA claims and the federal and California 

False Claims Acts]), PAGA contains no provision expressly 

allowing state intervention.  (See Lyft ABOM 33–35; Viking River 

Cruises, Inc. v. Moriana (2022) 596 U.S. __ [142 S.Ct. 1906, 1914, 

fn. 2, __ L.Ed.2d __] [noting that PAGA does not feature a 

“provision[ ] authorizing the State to intervene”].) 

The DLSE does not dispute that point.  Instead, it claims a 

right to intervene based on the Court of Appeal’s recent decision 

in California Business & Industrial Alliance v. Becerra (2022) 80 

Cal.App.5th 734 (CBIA).  CBIA holds that, while PAGA creates 

no unconditional right for the state to intervene, the state may 

still intervene “[i]n the event of an abusive or improper 

settlement of a PAGA claim,” in order “to protect the state’s 

interest in recovering its share of the civil penalties and oppose 

judicial approval of the settlement.”  (Id. at p. 748, citing Code 

Civ. Proc., § 387, subd. (d)(1)(B), (2).) 
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The Court of Appeal’s decision in CBIA is wrong.  Not only 

does “the State ha[ve] no authority under PAGA to intervene in a 

case brought by an aggrieved employee” (Magadia v. Wal-Mart 

Associates, Inc. (9th Cir. 2021) 999 F.3d 668, 677, emphasis 

added), the state—contrary to CBIA’s erroneous conclusion—

lacks authority under the general intervention statute, Code of 

Civil Procedure section 387.  As Lyft has explained, intervention 

under section 387 is limited to a “nonparty,” and the state is 

already a party—the real party in interest, in fact.  (Lyft ABOM 

31–32; see Howitson v. Evans Hotels, LLC (July 21, 2022, 

D078894) ___ Cal.App.5th ___ [2022 WL 2866213, at p.*6] [as the 

real party in interest, the state is always a “party” to a PAGA 

action].)  That conclusion flows from the legislative plan: once the 

state deputizes a plaintiff to pursue PAGA claims, the state 

relinquishes control over the litigation of those claims.  Thus, as 

the Ninth Circuit has explained, “PAGA prevents California from 

intervening in a suit brought by the aggrieved employee.”  

(Magadia, at p. 677, emphasis added.) 

CBIA also suggested, in a conclusory sentence devoid of any 

analysis, that “California law plainly permits” the state’s 

intervention because PAGA “requir[es] timely notice to be given 

to the executive upon submission of a proposed settlement to the 

court for approval.”  (CBIA, supra, 80 Cal.App.5th at p. 748.)  But 

that cursory conclusion is wrong too. PAGA’s notice provision 

might allow the LWDA to comment on proposed settlements, but 

it does so without authorizing the LWDA to intervene.  (See Lyft 

ABOM 21–25, 33, fn. 7.) 



 10 

And even if the state itself could intervene, the DLSE is 

wrong to assert that PAGA plaintiffs would have a derivative 

right to do so—a subject CBIA does not even address.  That 

PAGA plaintiffs represent the state’s interest in the specific 

actions they have been deputized to pursue does not mean they 

enjoy the same procedural rights as the state in other PAGA 

actions.  On the contrary, the statute confers on plaintiffs no 

right to act on the state’s behalf in other actions.  (See Lyft 

ABOM 32–33.)  The DLSE asks this Court to “provid[e] a clear 

procedural basis” for objectors to intervene (DLSE ACB 24), but 

the lack of any statutory basis for intervention is precisely the 

reason intervention by PAGA plaintiffs in different lawsuits 

should not be permitted.  The Legislature could have given PAGA 

plaintiffs a right to intervene in overlapping actions, but it did no 

such thing. 

Indeed, the language of the statute shows a contrary 

intention.  PAGA does not require notice of settlement to other 

plaintiffs—only to the LWDA.  PAGA therefore treats the LWDA 

differently than it does private plaintiffs acting as state’s proxy in 

other actions.  The statute contemplates no role at all for those 

nonsettling PAGA plaintiffs in the settlement approval process.  

Thus, even if CBIA were correct that PAGA’s notice provision 

supports the state’s right to intervene, that right cannot extend to 

plaintiffs like Olson who have no right to notice of the settlement. 

Nor do the default provisions of Code of Civil Procedure 

section 387 provide a basis for intervention.  To the extent that a 

PAGA plaintiff from a different lawsuit claims to be the state, 
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intervention is not available under section 387 because the state 

is already a party to the action being settled.  (Lyft ABOM 31–

32.)  And to the extent that a PAGA plaintiff from a different 

lawsuit claims an interest distinct from the state, that plaintiff 

cannot meet the statutory requirement to show that he or she is a 

“person” with a requisite “interest” in the litigation (Code Civ. 

Proc., § 387, subd. (d)(1)(B), (2)) since the plaintiff has no 

personal interest in the PAGA claim (Lyft ABOM 29–30).  The 

DLSE asserts that, for purposes of section 387, “a deputized 

employee’s representation of the public’s interests under PAGA is 

a personal ‘interest’ in the outcome of an overlapping PAGA 

action.”  (DLSE ACB 20, emphasis added.)  But Olson has 

abandoned any claim to a personal interest in the Turrieta 

action.  (Olson OBOM 31; Olson RBOM 26.)  Olson’s concession is 

correct because, contrary to the DLSE’s assertion, this Court has 

long made clear that PAGA plaintiffs lack any such interest. 

2. Amici’s other arguments rehash points the 
Court of Appeal properly rejected. 

Elsewhere, the DLSE implies that intervention might be 

permissible in a specific procedural context: “[W]here the 

proposed settlement releases PAGA claims that only the non-

settling plaintiff has been authorized to bring.”  (DLSE ACB 25.)  

In the agency’s view, this may occur when the settling plaintiff 

fails to provide the LWDA with at least 65 days of prefiling notice 

of some claims being settled.  (See DLSE ACB 25–26.) 

This is a variation on an argument that the DLSE belatedly 

raised below and that this Court declined to review.  In the Court 
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of Appeal, Olson and the DLSE challenged the merits of the 

settlement based on a technical complaint about the amount of 

prefiling notice that Turrieta gave the LWDA for some claims in 

the settlement.  (Turrieta v. Lyft, Inc. (2021) 69 Cal.App.5th 955, 

972, fn. 14 (Turrieta).)  The Court of Appeal held that Olson 

forfeited this argument and observed that the LWDA (through 

the DLSE) raised it “only belatedly and in its limited role as 

amicus on appeal,” rather than “address[ing] [it] to the trial court 

below.”  (Ibid.)  Olson sought review of this prefiling notice issue, 

and the DLSE supported review.  (Olson PFR 7, 28–33; DLSE AC 

Letter in Support of PFR 4–5.)  But this Court limited the scope 

of review to exclude this merits issue.  It is not properly before 

the Court.2 

At any rate, the argument is incorrect.  The DLSE contends 

that “[f]airness to the non-settling plaintiff . . . and to the 

LWDA . . . dictate that the non-settling plaintiff’s perspective be 

heard regarding such a settlement.”  (DLSE ACB 26.)  Unlike its 

approach with other qui tam claims, the Legislature chose not to 

 
2  The DLSE contends otherwise, asserting that this issue “is 
relevant to the need to permit intervention by duly deputized 
employees.”  (DLSE ACB 26, fn. 5.)  But there is no practical way 
to assess this as a procedural argument without delving into the 
merits of this settlement as it relates to the prefiling notice issue.  
(See Turrieta ABOM 62–64 [explaining why the prefiling notice 
argument lacks merit].)  It would be especially improper to 
consider this issue because Olson does not contest the Court of 
Appeal’s conclusion that he forfeited the prefiling notice 
argument and “ ‘[a]mici curiae must take the case as they find 
it.’ ”  (County of Santa Clara v. Superior Court (2009) 170 
Cal.App.4th 1301, 1322, fn. 7.) 
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permit intervention in PAGA’s statutory scheme, and the plain 

text of Code of Civil Procedure section 387 likewise does not 

authorize such intervention.  (See Lyft ABOM 30–35.)  

Generalized notions of “fairness” are not a warrant to deviate 

from the Legislature’s statutory scheme.  (See, e.g., People v. 

Cannata (2015) 233 Cal.App.4th 1113, 1122 [statutory provisions 

“cannot be determined by simply applying judicial notions of 

fairness or public policy”].)  Moreover, the DLSE’s fairness 

argument seems to turn on the notion that the nonsettling 

plaintiff has a personal interest in the claims because that 

plaintiff has “spent time investigating the claims . . . to 

understand their value.”  (DLSE ACB 27.)  As discussed, Olson 

has correctly conceded that PAGA plaintiffs lack any personal 

interest that could support intervention. 

Likewise, CELA implies that PAGA plaintiffs who filed 

their claims before the settling plaintiff have a special interest in 

the settlement.  CELA suggests that courts have a duty to 

“protect [the] hard work” of earlier filers against “latecomers,” 

and it refers to the notion that “top-filing plaintiffs” may “rid[e] 

the coattails of another plaintiff’s work” and seek to “extinguish[ ] 

a stronger, more-developed case.”  (CELA ACB 13, 29, 33.) 

CELA’s position echoes an argument that Million Seifu 

unsuccessfully advanced below.  In the lower courts, Seifu 

claimed a personal interest in the Turrieta settlement because he 

was the “first-filed” plaintiff—that is, because his PAGA claims 

were on file a few days before Turrieta sued.  (Turrieta, supra, 69 

Cal.App.5th at pp. 962 & fn. 2, 965, 972, fn. 12.)  But Seifu failed 



 14 

to timely petition for review, so his “first-filed” argument is not 

before this Court. 

In any event, CELA’s variation on Seifu’s argument lacks 

merit.  The Court of Appeal found “no authority supporting that 

contention.”  (Turrieta, supra, 69 Cal.App.5th at p. 972, fn. 12.)  

Like Seifu’s argument, CELA’s suggestion that earlier-filed 

plaintiffs have a special interest in PAGA settlements has no 

basis in the statute, and it conflicts with the rule that PAGA 

plaintiffs have no personal interest in the state’s claims. 

C. There is no basis for vacatur. 

Amici have little to say about the third component of the 

issue presented: whether PAGA plaintiffs have a right to move to 

vacate the judgment.  The DLSE mentions this issue only in 

passing, asserting that “a preclusive judgment in an overlapping 

action aggrieves non-settling plaintiff under [Code of Civil 

Procedure] section 663 because they can no longer represent the 

public’s interest in maximizing recovery of civil penalties owed 

and deterring unlawful conduct.”  (DLSE ACB 20.)3 

The DLSE fails to develop this argument, but it lacks merit 

in any event.  The DLSE seems to be suggesting that a 

nonsettling PAGA plaintiff is personally aggrieved because his or 

her action will be precluded by the settlement.  But as already 

 
3  CELA frames its commentary about vacatur as a public policy 
argument in which it presents intervention and vacatur as 
interchangeable concepts.  (CELA ACB 12–14, 27, 30–31, 33–34.)  
We respond to CELA’s policy argument below.  (See part II.A, 
post.) 
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discussed, a PAGA plaintiff has no personal interest in the PAGA 

claims he or she pursues as a proxy for the state—a point that 

Olson concedes. 

Because PAGA plaintiffs have no personal interest that 

could support vacatur, the key threshold question is whether the 

state is a “party aggrieved” by the judgment, as required to seek 

vacatur under Code of Civil Procedure section 663.  Yet the DLSE 

fails to dispute Lyft’s point that the state is not aggrieved by a 

judgment entered based on a court-approved PAGA settlement 

when, as here, the state did not object to the settlement in the 

trial court.  (See Lyft ABOM 43–45.)  In that scenario, the 

settling plaintiff sought the judgment on the state’s behalf, the 

state implicitly accepted the judgment, and the judgment will 

result in payment of penalties to the state.  That is a favorable 

outcome for the state, not one that produces an “immediate, 

pecuniary and substantial effect” that “injuriously affect[s]” the 

state’s rights.  (County of Alameda v. Carleson (1971) 5 Cal.3d 

730, 737.)  The DLSE claims that it lacks the resources to review 

and comment on every proposed settlement, but it fails to explain 

why those purported resource constraints would make the state a 

“party aggrieved” by a judgment in the state’s favor.  The DLSE’s 

silence on this point is telling.4 

 
4  Because the DLSE fails to explain how the state might be 
aggrieved by the judgment, the agency also fails to address the 
second step of the analysis: whether PAGA plaintiffs can move to 
vacate the judgment on state’s behalf (as Lyft has explained, they 
cannot).  (See Lyft ABOM 45–46.) 
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II. Amici’s public policy arguments do not dictate a 
different result. 

A. Trial courts already review and approve PAGA 
settlements. 

CELA contends that, under the Court of Appeal’s holding, 

trial courts will have “little incentive to engage in a rigorous 

process to ensure that the settlement was fair and consistent 

with the goals of PAGA.”  (CELA ACB 14.)  As discussed, 

however, trial courts have a statutory duty to “review and 

approve” a PAGA settlement.  (Lab. Code, § 2699, subd. (l)(2); see 

Williams v. Superior Court (2017) 3 Cal.5th 531, 549 (Williams) 

[this requirement “ensur[es] that any negotiated resolution is fair 

to those affected”].)  Under PAGA, there is no right for 

nonsettling plaintiffs to object, intervene, or seek vacatur, yet 

CELA points to no evidence that trial courts are disregarding 

their statutory duty to review PAGA settlements before 

approving them.  Appellate courts “presume the trial court knew 

and properly applied the law absent evidence to the contrary.”  

(McDermott Will & Emery LLP v. Superior Court (2017) 10 

Cal.App.5th 1083, 1103.) 

CELA worries about a world in which “objections are not 

permitted,” trial courts lack “access to crucial information about 

the settlement,” and PAGA plaintiffs “will not be able to alert the 

court that there might be a problem with the settlement.”  (CELA 

ACB 13, 27, 31; see CELA ACB 29 [suggesting that “a trial court 

will never learn” of objections].)  Likewise, the DLSE suggests 

that without formal intervention, trial courts will be 
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“deprive[d] . . . of relevant knowledge and informed analysis.”  

(DLSE ACB 24.) 

These concerns are misplaced.  Turrieta and Lyft agree 

that the LWDA may comment on proposed settlements and that 

trial courts have discretion to consider objections from 

nonsettling PAGA plaintiffs—even though those plaintiffs have 

no absolute right to object.  (See Turrieta ABOM 17, 58; Lyft 

ABOM 23, 28.)  Thus, the state may comment, and if nonsettling 

plaintiffs are unhappy with a proposed settlement, those 

plaintiffs can seek to object.  The trial court can choose to hear 

the plaintiffs’ objections, just as the court did here.  (Turrieta, 

supra, 69 Cal.App.5th at pp. 965, 973, fn. 13; see Moniz v. Adecco 

USA, Inc. (2021) 72 Cal.App.5th 56, 79.)  Trial courts will 

therefore have a chance to consider outside opinions about 

proposed settlements.  But because PAGA affords nonsettling 

plaintiffs no absolute right to object, the trial court remains in 

control of the settlement approval process—not those objectors.5 

CELA argues that intervention and vacatur are necessary 

to enable appellate review of PAGA settlements.  (CELA ACB 

30–33.)  But it makes no sense for appellate review to drive the 

analysis.  Appellate review of settlement agreements is the 

exception, not the rule, under California law.  When a party 

 
5  CELA ignores Lyft’s discussion of the other tools available to 
trial courts when reviewing PAGA settlements.  (See Lyft ABOM 
27.)  The Employers Group/California Employment Law Council 
amicus brief discusses additional safeguards, such as the 
widespread use of experienced PAGA mediators and superior 
court local rules for PAGA settlements.  (Employers Group/CELC 
ACB 20–24.) 
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agrees to a judgment as part of a settlement agreement, that 

party cannot challenge the judgment on appeal.  (See Lyft ABOM 

44–45.)  In all events, appellate review is a creature of statute, 

and CELA has not shown that its concerns about appellate 

review are grounded in PAGA itself.  (See Hernandez v. 

Restoration Hardware, Inc. (2018) 4 Cal.5th 260, 267 [setting 

aside separation-of-powers concerns not implicated here, “[t]he 

right to appeal judgments in state civil actions . . . is entirely 

statutory”].) 

CELA suggests that lack of appellate review will stunt the 

development of legal standards for PAGA settlement approval.  

But settlement approval standards are not properly before this 

Court: while Olson sought review on that issue (Olson PFR 8, 33–

37), this Court limited the scope of review to exclude it.  

Moreover, as the DLSE points out, courts have already 

articulated standards for settlement approval.  (See DLSE ACB 

13–14, citing, e.g., Williams, supra, 3 Cal.5th at p. 549 and 

O’Connor v. Uber Technologies, Inc. (N.D.Cal. 2016) 201 

F.Supp.3d 1110, 1134.)  Thus, the trial court here assessed 

whether the settlement was fair, adequate, and reasonable under 

the circumstances, including in light of the litigation risks that 

Turrieta faced.  (2 AA 498–499.) 

B. Assertions about reverse auctions are 
misguided. 

CELA’s amicus brief focuses on what it calls “reverse 

auction and top-filing practices.”  (CELA ACB 10.)  CELA 
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contends that this case presents an opportunity to address those 

broader issues.  (CELA ACB 34.) 

There is no basis for this Court to address CELA’s 

conjecture about reverse auctions, for several reasons. 

First, that issue pertains to the merits of the settlement.  

The issue is therefore beyond the scope of this Court’s review, 

since this Court’s order granting review limited the issue 

presented to the distinct nonmerits issue of whether PAGA 

plaintiffs have the procedural right to object to a PAGA 

settlement or to move for intervention or vacatur.  (See Lyft 

ABOM 48–49.) 

Second, CELA’s generalized conjecture about the supposed 

pitfalls of reverse auctions is irrelevant because, as Lyft has 

explained, the trial court considered the validity of Olson’s and 

Seifu’s reverse auction allegations and found them meritless.  

(Lyft ABOM 48–50; 2 AA 485, 499; see RT 20–22, 306.)  There 

was no reverse auction here.  Likewise, there is no claim that 

Lyft “conceal[ed] the existence of overlapping cases.”  (CELA ACB 

12.)  Counsel for Olson, Seifu, and Turrieta knew about each 

other’s actions, including because Olson sought coordination.  (2 

AA 307–308, 437–440.)  Nor was this a case in which a copycat 

“top-filer” undercut the work of an earlier-filed plaintiff.  Turrieta 

filed PAGA claims before Olson and only a few days after Seifu.  

(Turrieta, supra, 69 Cal.App.5th at p. 962 & fn. 2 [Turrieta filed 

on July 13, 2018, and Seifu filed on July 5, 2018]; Olson OBOM 

13 [Olson added PAGA claims in August 2018].) 
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Third, these facts illustrate a broader problem with CELA’s 

claims.  It is easy to allege a reverse auction, as Olson and Seifu 

did here.  But that does not mean the accusation is true.  CELA 

identifies no examples of proven reverse auctions.  It relies 

instead on a composite hypothetical, anonymous quotes, and 

nonspecific “reports” for its assertions about the prevalence of 

reverse auctions.  (CELA ACB 14–24.)  CELA fails to show that 

reverse auctions are in fact a significant problem—or, more to the 

point, that reverse auctions regularly result in trial court 

approval of PAGA settlements whose terms are objectively unfair 

to the state.  (See Williams, supra, 3 Cal.5th at p. 549.)6 

Fourth, CELA’s own “Reverse Auction Policy” shows that 

the plaintiff’s employment bar is already addressing whatever 

problem may exist.  CELA reports that it has about 1,200 

members, that it “requires all members to sign a pledge to abide 

by the Reverse Auction Policy,” and that it disciplines members 

deemed to have violated the policy.  (CELA ACB 2, 26.)  That 

6  Judicial decisions addressing this issue are not necessarily a 
representative sample.  We note, however, that many courts have 
rejected reverse auction allegations as unfounded, just as the 
trial court did here.  (See, e.g., Lyft ABOM 50 [collecting cases]; 
Rutter & Wilbanks Corp. v. Shell Oil Co. (10th Cir. 2002) 314 
F.3d 1180, 1189; Harvey v. Morgan Stanley Smith Barney LLC
(N.D.Cal., Sept. 5, 2019, No. 18-cv-02835-WHO) 2019 WL
4462653, at pp. *1–*2 [nonpub. opn.]; Smith v. CRST Van
Expedited, Inc. (S.D.Cal., Nov. 20, 2012, No. 10-CV-1116-IEG
(WMC)) 2012 WL 5873701, at p. *4 [nonpub. opn.]; Salmonson v.
Bed Bath and Beyond, Inc. (C.D.Cal., Apr. 27, 2012, No. CV 11-
2293 SVW (SSX)) 2012 WL 12919187, at pp. *4–*5 [nonpub.
opn.].)
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alone is reason not to let CELA’s speculative and abstract fears 

about reverse auctions shape the Court’s analysis. 

C. The choice between competing policy 
alternatives is best left to the Legislature. 

Throughout their briefs, CELA and the DLSE present their 

policy views about how PAGA should work.  But there are 

countervailing policy considerations.  As the Employers Group 

and California Employment Law Council explain, allowing PAGA 

plaintiffs to object, intervene, and move to vacate the judgment in 

different PAGA actions would make it harder for defendants to 

settle PAGA claims, would encourage nonsettling plaintiffs to 

challenge settlement approval regardless of the merits, and 

would delay payment of PAGA penalties to the state.  (See 

Employers Group/CELC ACB 10–13, 18.)  Allowing objector 

participation would impose significant systemic costs.  These 

policy trade-offs are inherent in a statutory scheme that allows 

multiple plaintiffs to pursue overlapping claims simultaneously. 

As such, the amicus briefs “raise issues of policy that 

should be addressed to the Legislature rather than this court, 

whose task is limited to construing the laws enacted by the 

Legislature.”  (Lonicki v. Sutter Health Central (2008) 43 Cal.4th 

201, 215; see Cassel v. Superior Court (2011) 51 Cal.4th 113, 124 

[“Where competing policy concerns are present, it is for the 

Legislature to resolve them”]; Marine Forests Society v. 

California Coastal Com. (2005) 36 Cal.4th 1, 25 [“ ‘the choice 

among competing policy considerations in enacting laws is a 

legislative function’ ”].)  Under the current version of PAGA, 
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plaintiffs like Olson lack the right to object, intervene, or move to 

vacate the judgment.  The Legislature could choose to amend the 

statute.  But given the competing policy considerations in play, 

the Legislature should have the chance to make that choice in the 

first instance. 

CONCLUSION 

This Court should affirm the decision of the Court of 

Appeal. 
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 3. Of the Parties to Civil Actions


Chapter 7. Intervention (Refs & Annos)


West's Ann.Cal.C.C.P. § 387


§ 387. Intervention; procedure


Effective: January 1, 2018
Currentness


(a) For purposes of this section:


(1) “Defendant” includes a cross-defendant.


(2) “Plaintiff” includes a cross-complainant.


(b) An intervention takes place when a nonparty, deemed an intervenor, becomes a party to an
action or proceeding between other persons by doing any of the following:


(1) Joining a plaintiff in claiming what is sought by the complaint.


(2) Uniting with a defendant in resisting the claims of a plaintiff.


(3) Demanding anything adverse to both a plaintiff and a defendant.


(c) A nonparty shall petition the court for leave to intervene by noticed motion or ex parte
application. The petition shall include a copy of the proposed complaint in intervention or answer
in intervention and set forth the grounds upon which intervention rests.
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(d)(1) The court shall, upon timely application, permit a nonparty to intervene in the action or
proceeding if either of the following conditions is satisfied:


(A) A provision of law confers an unconditional right to intervene.


(B) The person seeking intervention claims an interest relating to the property or transaction that is
the subject of the action and that person is so situated that the disposition of the action may impair
or impede that person's ability to protect that interest, unless that person's interest is adequately
represented by one or more of the existing parties.


(2) The court may, upon timely application, permit a nonparty to intervene in the action or
proceeding if the person has an interest in the matter in litigation, or in the success of either of
the parties, or an interest against both.


(e) If leave to intervene is granted by the court, the intervenor shall do both of the following:


(1) Separately file the complaint in intervention, answer in intervention, or both.


(2) Serve a copy of the order, or notice of the court's decision or order, granting leave to intervene
and the pleadings in intervention as follows:


(A) A party to the action or proceeding who has not yet appeared shall be served in the same manner
for service of summons pursuant to Article 3 (commencing with Section 415.10) of Chapter 4 of
Title 5 of Part 2.


(B) A party who has appeared in the action or proceeding, whether represented by an attorney
or not represented by an attorney, shall be served in the same manner for service of summons
pursuant to Article 3 (commencing with Section 415.10) of Chapter 4 of Title 5 of Part 2, or in the
manner provided by Chapter 5 (commencing with Section 1010) of Title 14 of Part 2.


(f) Within 30 days after service of a complaint in intervention or answer in intervention, a party
may move, demur, or otherwise plead to the complaint in intervention or answer in intervention
in the same manner as to an original complaint or answer.
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Credits
(Enacted in 1872. Amended by Code Am.1873-74, c. 383, p. 296, § 44; Stats.1907, c. 371, p.
703, § 1; Stats.1969, c. 1611, p. 3379, § 5, operative July 1, 1970; Stats.1970, c. 484, p. 961, § 1;
Stats.1977, c. 450, p. 1486, § 1; Stats.2017, c. 131 (A.B.1693), § 1, eff. Jan. 1, 2018.)
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
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West's Ann.Cal.C.C.P. § 663


§ 663. Setting aside judgment or decree; entry of new judgment; grounds


Currentness


A judgment or decree, when based upon a decision by the court, or the special verdict of a jury, may,
upon motion of the party aggrieved, be set aside and vacated by the same court, and another and
different judgment entered, for either of the following causes, materially affecting the substantial
rights of the party and entitling the party to a different judgment:


1. Incorrect or erroneous legal basis for the decision, not consistent with or not supported by the
facts; and in such case when the judgment is set aside, the statement of decision shall be amended
and corrected.


2. A judgment or decree not consistent with or not supported by the special verdict.


Credits
(Added by Stats.1897, c. 67, p. 58, § 1. Amended by Stats.1933, c. 744, p. 1881, § 120; Stats.1981,
c. 900, p. 3426, § 5.)
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Current with urgency legislation through Ch. 134 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.
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West's Annotated California Codes
Labor Code (Refs & Annos)


Division 2. Employment Regulation and Supervision (Refs & Annos)
Part 13. The Labor Code Private Attorneys General Act of 2004 (Refs & Annos)


West's Ann.Cal.Labor Code § 2699


§ 2699. Actions brought by an aggrieved employee or on behalf
of self or other current or former employees; authority; gap-filler


penalties; attorneys fees; exclusion; distribution of recovered penalties


Effective: June 27, 2016
Currentness


(a) Notwithstanding any other provision of law, any provision of this code that provides for a civil
penalty to be assessed and collected by the Labor and Workforce Development Agency or any
of its departments, divisions, commissions, boards, agencies, or employees, for a violation of this
code, may, as an alternative, be recovered through a civil action brought by an aggrieved employee
on behalf of himself or herself and other current or former employees pursuant to the procedures
specified in Section 2699.3.


(b) For purposes of this part, “person” has the same meaning as defined in Section 18.


(c) For purposes of this part, “aggrieved employee” means any person who was employed by the
alleged violator and against whom one or more of the alleged violations was committed.


(d) For purposes of this part, “cure” means that the employer abates each violation alleged by any
aggrieved employee, the employer is in compliance with the underlying statutes as specified in the
notice required by this part, and any aggrieved employee is made whole. A violation of paragraph
(6) or (8) of subdivision (a) of Section 226 shall only be considered cured upon a showing that the
employer has provided a fully compliant, itemized wage statement to each aggrieved employee
for each pay period for the three-year period prior to the date of the written notice sent pursuant
to paragraph (1) of subdivision (c) of Section 2699.3.
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(e)(1) For purposes of this part, whenever the Labor and Workforce Development Agency, or any
of its departments, divisions, commissions, boards, agencies, or employees, has discretion to assess
a civil penalty, a court is authorized to exercise the same discretion, subject to the same limitations
and conditions, to assess a civil penalty.


(2) In any action by an aggrieved employee seeking recovery of a civil penalty available under
subdivision (a) or (f), a court may award a lesser amount than the maximum civil penalty amount
specified by this part if, based on the facts and circumstances of the particular case, to do otherwise
would result in an award that is unjust, arbitrary and oppressive, or confiscatory.


(f) For all provisions of this code except those for which a civil penalty is specifically provided,
there is established a civil penalty for a violation of these provisions, as follows:


(1) If, at the time of the alleged violation, the person does not employ one or more employees, the
civil penalty is five hundred dollars ($500).


(2) If, at the time of the alleged violation, the person employs one or more employees, the civil
penalty is one hundred dollars ($100) for each aggrieved employee per pay period for the initial
violation and two hundred dollars ($200) for each aggrieved employee per pay period for each
subsequent violation.


(3) If the alleged violation is a failure to act by the Labor and Workplace Development Agency,
or any of its departments, divisions, commissions, boards, agencies, or employees, there shall be
no civil penalty.


(g)(1) Except as provided in paragraph (2), an aggrieved employee may recover the civil penalty
described in subdivision (f) in a civil action pursuant to the procedures specified in Section 2699.3
filed on behalf of himself or herself and other current or former employees against whom one or
more of the alleged violations was committed. Any employee who prevails in any action shall be
entitled to an award of reasonable attorney's fees and costs, including any filing fee paid pursuant
to subparagraph (B) of paragraph (1) of subdivision (a) or subparagraph (B) of paragraph (1)
of subdivision (c) of Section 2699.3. Nothing in this part shall operate to limit an employee's
right to pursue or recover other remedies available under state or federal law, either separately or
concurrently with an action taken under this part.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699.3&originatingDoc=N368330A0435411E69D65EC9FC0DD0DC9&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699.3&originatingDoc=N368330A0435411E69D65EC9FC0DD0DC9&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699.3&originatingDoc=N368330A0435411E69D65EC9FC0DD0DC9&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 





§ 2699. Actions brought by an aggrieved employee or on..., CA LABOR § 2699


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


(2) No action shall be brought under this part for any violation of a posting, notice, agency
reporting, or filing requirement of this code, except where the filing or reporting requirement
involves mandatory payroll or workplace injury reporting.


(h) No action may be brought under this section by an aggrieved employee if the agency or any
of its departments, divisions, commissions, boards, agencies, or employees, on the same facts and
theories, cites a person within the timeframes set forth in Section 2699.3 for a violation of the
same section or sections of the Labor Code under which the aggrieved employee is attempting to
recover a civil penalty on behalf of himself or herself or others or initiates a proceeding pursuant
to Section 98.3.


(i) Except as provided in subdivision (j), civil penalties recovered by aggrieved employees
shall be distributed as follows: 75 percent to the Labor and Workforce Development Agency
for enforcement of labor laws, including the administration of this part, and for education of
employers and employees about their rights and responsibilities under this code, to be continuously
appropriated to supplement and not supplant the funding to the agency for those purposes; and 25
percent to the aggrieved employees.


(j) Civil penalties recovered under paragraph (1) of subdivision (f) shall be distributed to the Labor
and Workforce Development Agency for enforcement of labor laws, including the administration
of this part, and for education of employers and employees about their rights and responsibilities
under this code, to be continuously appropriated to supplement and not supplant the funding to
the agency for those purposes.


(k) Nothing contained in this part is intended to alter or otherwise affect the exclusive remedy
provided by the workers' compensation provisions of this code for liability against an employer
for the compensation for any injury to or death of an employee arising out of and in the course
of employment.


(l)(1) For cases filed on or after July 1, 2016, the aggrieved employee or representative shall,
within 10 days following commencement of a civil action pursuant to this part, provide the Labor
and Workforce Development Agency with a file-stamped copy of the complaint that includes the
case number assigned by the court.
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(2) The superior court shall review and approve any settlement of any civil action filed pursuant
to this part. The proposed settlement shall be submitted to the agency at the same time that it is
submitted to the court.


(3) A copy of the superior court's judgment in any civil action filed pursuant to this part and any
other order in that action that either provides for or denies an award of civil penalties under this
code shall be submitted to the agency within 10 days after entry of the judgment or order.


(4) Items required to be submitted to the Labor and Workforce Development Agency under this
subdivision or to the Division of Occupational Safety and Health pursuant to paragraph (4) of
subdivision (b) of Section 2699.3, shall be transmitted online through the same system established
for the filing of notices and requests under subdivisions (a) and (c) of Section 2699.3.


(m) This section shall not apply to the recovery of administrative and civil penalties in connection
with the workers' compensation law as contained in Division 1 (commencing with Section 50)
and Division 4 (commencing with Section 3200), including, but not limited to, Sections 129.5
and 132a.


(n) The agency or any of its departments, divisions, commissions, boards, or agencies may
promulgate regulations to implement the provisions of this part.


Credits
(Added by Stats.2003, c. 906 (S.B.796), § 2. Amended by Stats.2004, c. 34 (S.B.899), § 5.5,
eff. April 19, 2004; Stats.2004, c. 221 (S.B.1809), § 3, eff. Aug. 11, 2004; Stats.2015, c. 445
(A.B.1506), § 1, eff. Oct. 2, 2015; Stats.2016, c. 31 (S.B.836), § 189, eff. June 27, 2016.)


West's Ann. Cal. Labor Code § 2699, CA LABOR § 2699
Current with urgency legislation through Ch. 134 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.
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80 Cal.App.5th 734
Court of Appeal, Fourth District, Division 3, California.


CALIFORNIA BUSINESS & INDUSTRIAL ALLIANCE, Plaintiff and Appellant,
v.


Xavier BECERRA, as Attorney General, etc., Defendant and Respondent.


G059561
|


Filed 06/30/2022


Synopsis
Background: Lobbying group for small and midsized businesses brought action against Attorney
General, seeking declaration that Private Attorneys General Act (PAGA) was unconstitutional and
injunction forbidding implementation and enforcement of PAGA. Attorney General demurred,
arguing that lobbying group's causes of action pertaining to California's separation of powers
doctrine and due process failed as a matter of law. The Superior Court, Orange County,
No. 30-2018-01035180, Peter J. Wilson, J., sustained demurrer, disposed of lobbying group's
remaining claims via summary judgment, and entered judgment for Attorney General. Lobbying
group appealed.


[Holding:] The Court of Appeal, Sanchez, J., held that PAGA does not impair the executive
branch's exercise of its constitutional functions in violation of California's separation of powers
doctrine.


Affirmed.


Procedural Posture(s): On Appeal; Demurrer to Complaint; Motion for Summary Judgment.


West Headnotes (10)


[1] Action Statutory rights of action
Labor and Employment Actions
Private Attorneys General Act (PAGA) actions are qui tam actions, i.e., an action brought
under statute that allows private person to sue for penalty, part of which government or
some specified public institution will receive. Cal. Lab. Code § 2698 et seq.
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[2] Courts Dicta
“Dictum” is a judicial comment made while delivering a judicial opinion, but one that is
unnecessary to the decision in the case and therefore not precedential, although it may be
considered persuasive.


[3] Courts Previous Decisions as Controlling or as Precedents
Cases are not authority for propositions that are not considered.


[4] Courts Dicta
An unnecessarily broad holding is informed and limited by facts of case in which it is
articulated.


[5] Constitutional Law Encroachment on Executive
Labor and Employment Validity
Private Attorneys General Act (PAGA) does not impair executive branch's exercise of its
constitutional functions in violation of California's separation of powers doctrine, because
PAGA gives executive branch notice of, and discretion to exercise control over, PAGA
claims, allows executive to investigate and cite employers for Labor Code violations,
and prohibits filing of any PAGA action on same facts and theories as citation issued by
executive or action brought by executive. Cal. Lab. Code §§ 98.3, 2699(h), 2699(l)(1),
2699(l)(2), 2699(l)(3), 2699.3(a), 2699.3(a)(2)(B).


[6] Constitutional Law Encroachment on Executive
California's separation of powers doctrine prohibits enactment of statutes that as a whole,
viewed from realistic and practical perspective, operate to defeat or materially impair
executive branch's exercise of its constitutional functions.


[7] Constitutional Law Encroachment in general
California's separation of powers doctrine does not create absolute or rigid division of
functions.
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[8] Constitutional Law Separation of Powers
California's separation of powers doctrine does not mean that three government
departments are not in many respects mutually dependent, or that actions of one branch
may not significantly affect those of another; indeed, substantial interrelatedness of
branches is apparent and commonplace: judiciary passes upon constitutional validity of
legislative and executive actions, Legislature enacts statutes that govern procedures and
evidentiary rules applicable in judicial and executive proceedings, and Governor appoints
judges and participates in legislative process through veto power.


[9] Constitutional Law Separation of Powers
Interrelationship of three departments of government lies at heart of constitutional theory
of checks and balances that California's separation of powers doctrine is intended to serve.


[10] Constitutional Law Separation of Powers
California's separation of powers doctrine is substantively identical to federal doctrine.


**129  Appeal from a judgment of the Superior Court of Orange County, Peter J. Wilson, Judge.
Affirmed. (Super. Ct. No. 30-2018-01035180)
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OPINION


SANCHEZ, J.


**130  *738  Plaintiff California Business & Industrial Alliance appeals from a judgment of
dismissal entered after the trial court sustained the demurrer of defendant Xavier Becerra, in his
official capacity as Attorney General of the State of California, without leave to amend. Plaintiff, a
lobbying group for small and midsized businesses in California, filed this action seeking a judicial
declaration that the Labor Code Private Attorneys General Act of 2004 (PAGA; Lab. Code, §
2698 et seq.), is unconstitutional under various theories and an injunction forbidding defendant
from implementing or enforcing PAGA. PAGA allows California employees to sue their *739
employers and pursue civil penalties on behalf of the state for violations relating not only to
themselves, but also to other California employees of the same employer.


On appeal, plaintiff asserts a single theory: that PAGA violates California's separation of powers
doctrine by allowing private citizens to seek civil penalties on the state's behalf without the
executive branch exercising sufficient prosecutorial discretion. We reject this theory for two
reasons. First, our Supreme Court held in Iskanian v. CLS Transportation Los Angeles, LLC (2014)
59 Cal.4th 348, 173 Cal.Rptr.3d 289, 327 P.3d 129 (Iskanian), that “PAGA does not violate the
principle of separation of powers under the California Constitution.” (Id. at p. 360, 173 Cal.Rptr.3d
289, 327 P.3d 129.) Despite plaintiff's allegation in its complaint that Iskanian is “incorrect,” and
its arguments before us that this statement is either “dictum” or is limited to a different type of
separation of powers challenge, Iskanian is directly on point and controlling, and we have no
authority to defy its mandate.


Second, even if Iskanian did not require this result, we would reach it anyway through
application of California's preexisting separation of powers doctrine. PAGA is not meaningfully
distinguishable from comparable qui tam statutes outside the employment context, including the
California False Claims Act (Gov. Code, § 12650 et seq.) the Insurance Frauds Prevention Act (Ins.
Code, § 1871 et seq.) the Safe Drinking Water and Toxic Enforcement Act of 1986, colloquially
known as Proposition 65 (Health & Saf. Code § 25249.5 et seq.) and many others. Plaintiff and its
supporting amici fail to produce even one single case in which any of these many statutes has been
held to violate California's separation of powers doctrine. Nor do they identify any sufficiently
significant distinctions between those statutes and PAGA, or any other compelling reason for us
to break new ground.


Accordingly, we affirm the judgment of the trial court.
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FACTS AND PROCEDURAL HISTORY


Plaintiff California Business & Industrial Alliance is a lobbying group, organized in Washington,
D.C., which represents small and midsized businesses in California. While plaintiff's general
purpose is promoting the interests of these businesses, its specific animating purpose is
“accomplishing the repeal or reform of **131  PAGA.” In service of that goal, plaintiff
sued defendant Xavier Becerra, then California's Attorney General, in his official capacity,
seeking declaratory and injunctive relief. Plaintiff sought a judicial declaration that PAGA was
unconstitutional and injunctive relief barring defendant from implementing or enforcing PAGA.


*740  Plaintiff's first amended complaint (the complaint) 1  contains extensive allegations
regarding perceived defects in PAGA, both legal and practical. The complaint begins with a
recitation of the background legal principles and sources of authority. In pure legal terms, plaintiff
alleges PAGA violates the Eighth Amendment's prohibition against excessive fines, plaintiff's
members' Fifth and Fourteenth Amendment rights to due process, California's separation of powers
doctrine, and the Fourteenth Amendment's guarantee of equal protection. On a practical level,
plaintiff contends the various provisions of the California Labor Code that are enforceable through
PAGA are “unclear, cumbersome, counterintuitive, impossible to follow, or all of the foregoing.”
As an example, plaintiff complains that compliance with California's meal period requirements is
“impracticable,” “preposterous,” and “hopeless.” Plaintiff also alleges California's wage statement
requirements have “spawned countless lawsuits alleging hyper-technical violations that have
required employers to incur significant legal expenses in their defense as well as large settlements
and damage awards in numerous cases.” Plaintiff summarizes California's labor laws as “a
daunting and confusing web of obligations for employers, robust and generous remedies for
employees, and a framework that encourages vigorous enforcement through private rights of
action.”


1 Defendant demurred to plaintiff's original complaint, which resulted in the filing of the first
amended complaint.


Plaintiff's complaint next describes the history of PAGA, including certain portions of its
legislative history, the coalition of “labor union and applicant attorney special interest groups” that
supported it, and the identity of various opponents of the bill. 2  Plaintiff then sets forth the nuts
and bolts of PAGA, describing the various categories of violations that can be asserted through
PAGA, the resulting civil penalties, various procedural differences between PAGA and class action
lawsuits, and the rules for providing notice of a PAGA action to the state. Plaintiff's complaint
also discusses various cases interpreting and applying PAGA, including a particularly lengthy
discussion of the Supreme Court's decision in Iskanian Lastly, before setting forth its causes of
action, plaintiff complains at length about practical consequences of PAGA that plaintiff deems
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unfair, including a hypothetical calculation of very high civil penalties resulting from a PAGA
enforcement action brought based upon a very modest underpayment of wages, various allegations
of unethical or undesirable tactics by plaintiffs' attorneys in PAGA actions, and charts naming
law firms which have frequently filed PAGA notices with the state and listing various nonprofits,
charities, hospitals, and similar entities which have been “targeted” by PAGA.


2 In this section, plaintiff also discusses a subsequent amendment to PAGA which is irrelevant
to the issues on this appeal.


*741  The complaint contains five causes of action, only one of which is relevant here: plaintiff's
cause of action for violation of California's separation of powers doctrine. In connection with
this cause of action, plaintiff alleges PAGA's provisions “as a whole, viewed from a realistic and
practical **132  perspective, operate to arrogate, defeat, and/or materially impair, the exercise
of the core powers and/or constitutional functions” of the executive and judicial branches of
California's state government. Plaintiff also specifically alleges that this challenge to PAGA is not
barred by Iskanian for various reasons.


Defendant demurred, arguing three of plaintiff's five causes of action (relating to plaintiff's
separation of powers and due process arguments) fail as a matter of law. The trial court sustained
the demurrer without leave to amend, concluding plaintiff's separation of powers claim was barred
by Iskanian and plaintiff's due process claims failed in view of the rights of any PAGA defendant
to notice and a hearing. Plaintiff's final remaining causes of action (relating to issues irrelevant to
this appeal) were disposed of via summary judgment. All of plaintiff's claims having thus been
defeated, the trial court entered judgment for defendant. Defendant timely appealed.


DISCUSSION


On appeal, plaintiff challenges only the trial court's ruling on defendant's demurrer to plaintiff's
cause of action relating to California's separation of powers doctrine, and only as to the executive
branch, not the judicial branch. Further, plaintiff argues solely that the demurrer should not have
been sustained, and does not contend leave to amend should have been granted. This limits the
scope of our analysis to a single issue of law: whether PAGA violates California's separation of
powers doctrine by depriving the executive branch of control over enforcement of California's
labor laws. We conclude the Supreme Court has already decided this issue against plaintiff's
position in Iskanian, supra, 59 Cal.4th 348, 173 Cal.Rptr.3d 289, 327 P.3d 129. Moreover, even if
Iskanian were not applicable, we would nevertheless conclude PAGA does not violate California's
separation of powers doctrine.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004040&originatingDoc=Idd937000f8e111ecb332f3d1816e93da&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004040&originatingDoc=Idd937000f8e111ecb332f3d1816e93da&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004645&originatingDoc=Idd937000f8e111ecb332f3d1816e93da&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004040&originatingDoc=Idd937000f8e111ecb332f3d1816e93da&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





California Business & Industrial Alliance v. Becerra, 80 Cal.App.5th 734 (2022)
296 Cal.Rptr.3d 128, 22 Cal. Daily Op. Serv. 7122, 2022 Daily Journal D.A.R. 7022


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7


1. PAGA's History and Structure
In 2001, the California Assembly Committee on Labor and Employment held hearings regarding
the effectiveness of the enforcement of wage and hour laws by the Department of Industrial
Relations (DIR) in enforcing California's wage and hour laws. (Assem. Com. on Labor and
Employment, Analysis of Sen. Bill No. 796 (Reg. Sess. 2003-2004) as amended July 2, 2003, p. 3.)
The committee found that, despite the DIR's status as the single largest state labor law enforcement
organization in the United States, it was *742  failing to achieve effective enforcement of
California's labor laws. (Ibid.) “Estimates of the size [of] California's ‘underground economy’—
businesses operating outside the state's tax and licensing requirements—ranged from 60 to 140
billion dollars a year, representing a tax loss to the state of three to six billion dollars annually.
Further, a U.S. Department of Labor study of the garment industry in Los Angeles, which employs
over 100,000 workers, estimated the existence of over 33,000 serious and ongoing wage violations
by the city's garment industry employers, but the DIR was issuing fewer than 100 wage citations
per year for all industries throughout the state.” (Ibid.)


Animated by these findings, the Legislature enacted PAGA, which allowed current and
former employees to bring actions against their employers for civil penalties on behalf of
the state, effectively “deputizing employees to prosecute Labor Code violations on the state's
behalf.” (Iskanian, supra, 59 Cal.4th at p. 360, 173 Cal.Rptr.3d 289, 327 P.3d 129.) The “ ‘statute
requires the employee to give written notice of the alleged Labor Code violation to both the
employer and the Labor and **133  Workforce Development Agency, and the notice must describe
facts and theories supporting the violation.’ ” (Id. at p. 380, 173 Cal.Rptr.3d 289, 327 P.3d 129.)
The agency has 60 days to decide whether to investigate. (Lab. Code, § 2699.3, subd. (a)(2)(A).) If
the agency fails to respond to the notice or declines to investigate, the employee may immediately
commence a civil action. (Ibid.) If the agency chooses to investigate, it must decide whether
to issue a citation within 120 days. (Id., subd. (a)(2)(B).) If the agency decides not to issue a
citation or provides no notice of its decision within the time period, the employee may immediately
commence a civil action. (Ibid.) Having commenced the action, if the employee proves a violation
of the Labor Code, the employer must pay a civil penalty for each employee, and each pay period
affected by the violation. (Lab. Code, § 2699, subd. (f).) The penalty is divided between the affected
employees, who receive 25 percent of the penalty amount, and the state, which receives 75 percent.
(Id., subd. (i).)


[1] PAGA actions are qui tam actions. A qui tam action is “ ‘[a]n action brought under a statute that
allows a private person to sue for a penalty, part of which the government or some specified public
institution will receive.’ ” (People ex rel. Allstate Ins. Co. v. Weitzman (2003) 107 Cal.App.4th
534, 538, 132 Cal.Rptr.2d 165 [quoting Black's Law Dict. (7th ed.1999) p. 1262, col. 1].) Qui
tam actions predate the founding of the United States by a considerable margin, originating in
England “around the end of the 13th century, when private individuals who had suffered injury
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began bringing actions in the royal courts on both their own and the Crown's behalf.” (Vermont
Agency of Nat. Resources v. U.S. (2000) 529 U.S. 765, 774, 120 S.Ct. 1858, 146 L.Ed.2d 836.)


Perhaps the most well-known qui tam statute is the federal False Claims Act (31 U.S.C. § 3729
et seq.), which “was originally adopted following a series *743  of sensational congressional
investigations into the sale of provisions and munitions to the War Department” during the
American Civil War. (United States. v. McNinch (1958) 356 U.S. 595, 599, 78 S.Ct. 950, 2 L.Ed.2d
1001.) California has its own False Claims Act, which, like the federal False Claims Act, allows
qui tam plaintiffs to sue government contractors who submit false claims to the government for
payment. (Gov. Code, § 12650 et seq.) In addition to PAGA and the False Claims Act, California
also has numerous other qui tam statutes, including the Insurance Frauds Prevention Act (Ins.
Code, § 1871 et seq.), Proposition 65, and many others.


2. Iskanian Bars Plaintiff's Claim
In Iskanian, an employee sued his employer for various violations of the Labor Code. (Iskanian,
supra, 59 Cal.4th at p. 361, 173 Cal.Rptr.3d 289, 327 P.3d 129.) The employee sought to bring a
class action on behalf of similarly situated employees, and to assert a qui tam action under PAGA.
(Iskanian, at p. 361, 173 Cal.Rptr.3d 289, 327 P.3d 129.) In response, the employer sought to
compel arbitration, citing its arbitration agreement with the plaintiff, and arguing that the United
States Supreme Court's decision in AT&T Mobility LLC v. Concepcion (2011) 563 U.S. 333, 131
S.Ct. 1740, 179 L.Ed.2d 742 preempted any contrary California law preventing arbitration of
employment class action litigation or PAGA claims. 3  ( **134  Iskanian, at p. 361, 173 Cal.Rptr.3d
289, 327 P.3d 129.)


3 After oral argument, the United States Supreme Court decided Viking River Cruises, Inc.
v. Moriana (2022) 596 U.S. ––––, 142 S.Ct. 1906, ––– L.Ed.2d ––––, which the Attorney
General cited to us under California Rules of Court, rule 8.254. We considered the case,
which abrogates in part the California Supreme Court's holding in Iskanian on arbitrability of
PAGA claims. We conclude it has no material impact on our decision, as it does not address
the separation of powers issue.


Before the Supreme Court, the employer raised another argument: that “PAGA violates the
principle of separation of powers under the California Constitution.” (Iskanian, supra, 59 Cal.4th
at p. 389, 173 Cal.Rptr.3d 289, 327 P.3d 129.) More specifically, the employer argued PAGA
violated California's separation of powers doctrine “by authorizing financially interested private
citizens to prosecute claims on the state's behalf without government supervision.” (Iskanian, at
pp. 389-390, 173 Cal.Rptr.3d 289, 327 P.3d 129.) The employer cited County of Santa Clara
v. Superior Court (2010) 50 Cal.4th 35, 112 Cal.Rptr.3d 697, 235 P.3d 21, which was, in turn,
based on People ex rel. Clancy v. Superior Court (1985) 39 Cal.3d 740, 218 Cal.Rptr. 24, 705
P.2d 347. Both cases involved the permissibility of contingent fee agreements between public
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entities and attorneys prosecuting public nuisance cases, and the degree of supervision by “neutral”
government attorneys necessary in such cases.


The Supreme Court rejected this argument, pointing out that its analysis in those cases was
not applicable in the qui tam context, and that “our case law *744  contains no indication
that the enactment of qui tam statutes is anything but a legitimate exercise of legislative
authority.” (Iskanian, supra, 59 Cal.4th at p. 390, 173 Cal.Rptr.3d 289, 327 P.3d 129.) The Supreme
Court also specifically held that “PAGA does not violate the principle of separation of powers
under the California Constitution.” (Id. at p. 360, 173 Cal.Rptr.3d 289, 327 P.3d 129.)


[2] Plaintiff raises several objections to the trial court's application of Iskanian's holding in this
case. First, plaintiff argues Iskanian's separation of powers holding is “arguably nothing more than
dictum.” Plaintiff is mistaken. Dictum is “ ‘[a] judicial comment made while delivering a judicial
opinion, but one that is unnecessary to the decision in the case and therefore not precedential
(although it may be considered persuasive).’ ” (People v. Vang (2011) 52 Cal.4th 1038, 1047 fn.
3, 132 Cal.Rptr.3d 373, 262 P.3d 581 [citing Black's Law Dict. (9th ed. 2009) p. 1177, col. 2].)


The employee in Iskanian argued the employer had not properly raised the separation of powers
argument by failing to mention it in its answer to the employee's petition for review. (Iskanian,
supra, 59 Cal.4th at p. 389, 173 Cal.Rptr.3d 289, 327 P.3d 129.) However, the Supreme Court
rejected this argument stating, “[W]e will decide the merits of this question.” (Ibid.) The Supreme
Court's resolution of the question also determined the outcome of the case. Had the Supreme Court
decided PAGA violated California's separation of powers doctrine, it would not have instructed
the trial court to consider on remand whether to bifurcate the case between arbitrable (Labor Code
violation) and nonarbitrable (PAGA) claims. (Iskanian, at pp. 391-392, 173 Cal.Rptr.3d 289, 327
P.3d 129.) Thus, the Supreme Court's holding is precedential, not dictum, and we are bound to
follow it.


Second, plaintiff argues Iskanian is distinguishable on procedural grounds—namely that Iskanian
arose from an attempt to enforce an arbitration agreement and PAGA waiver, while the present
case arises from a demurrer to a declaratory relief action directly challenging PAGA's **135
constitutionality. On the question this case presents to us, this procedural distinction has no effect.
The question presented is the same: Does PAGA violate California's separation of powers doctrine?
The standard of review for this purely legal question is the same as well: de novo review. Plaintiff's
argument that its complaint includes an as-applied challenge to PAGA, which could trigger factual
analysis and potentially a different standard, also lacks merit. Plaintiff's separation of powers
challenge to PAGA is premised on legislative overreach, and the Legislature has done nothing
affecting PAGA's enforcement other than pass laws.
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Lastly, plaintiff argues Iskanian only stands for a narrower proposition in the separation of powers
context: the Supreme Court's rejection of the employer's argument, which in turn was based on the
public nuisance cases *745  County of Santa Clara and Clancy Plaintiff argues the separation of
powers challenge in Iskanian was, by virtue of being based on these cases, directed at legislative
intrusions on judicial power, not executive power, and is therefore not relevant here.


[3]  [4] It is true, as plaintiff points out, that “ ‘cases are not authority for propositions that are
not considered.’ ” (Kim v. Reins International California, Inc. (2020) 9 Cal.5th 73, 85 fn. 4, 259
Cal.Rptr.3d 769, 459 P.3d 1123.) And “ ‘[it] is axiomatic that an unnecessarily broad holding is
“informed and limited by the fact[s]” of the case in which it is articulated.’ ” (Ixchel Pharma, LLC
v. Biogen, Inc. (2020) 9 Cal.5th 1130, 1153, 266 Cal.Rptr.3d 665, 470 P.3d 571.) But the argument
considered and rejected by the Supreme Court in Iskanian is not as far removed from plaintiff's
argument as plaintiff suggests.


Here, plaintiff argues PAGA “divests the executive branch of: (1) its prosecutorial discretion
by authorizing PAGA plaintiffs to prosecute Labor Code violations the executive branch has
never reviewed; and (2) any control over PAGA prosecutions or settlements, thereby usurping the
executive branch's enforcement authority.” In short, plaintiff contends PAGA is unconstitutional
because it provides insufficient mechanisms for the executive branch to supervise PAGA plaintiffs.
The Supreme Court in Iskanian rejected the argument that PAGA was unconstitutional because it
“authoriz[es] financially interested private citizens to prosecute claims on the state's behalf without
governmental supervision.” (Iskanian, supra, 59 Cal.4th at pp. 389-390, 173 Cal.Rptr.3d 289, 327
P.3d 129.) To be sure, the argument in Iskanian was couched somewhat different. It focused on
prosecutorial neutrality, which is subtly distinct from prosecutorial discretion, and it appears to
have involved little discussion of the executive branch's enforcement authority. But at its core, the
basic idea is the same. Plaintiff, like the employer in Iskanian, argues the separation of powers
requires greater governmental oversight over PAGA plaintiffs. The Iskanian court rejected that
argument, and we are bound to do the same.


3. PAGA Does Not Violate California's Separation of Powers Doctrine
[5] Even if we were not bound by Iskanian, we would reach the same result by application of
California's separation of powers doctrine.


[6]  [7]  [8]  [9] California's separation of powers doctrine prohibits the enactment of statutes
that “as a whole, viewed from a realistic and practical perspective, operate to defeat or materially
impair the executive branch's exercise of its constitutional functions.” (Marine Forests Society
v. California Coastal Com. (2005) 36 Cal.4th 1, 15, 30 Cal.Rptr.3d 30, 113 P.3d 1062.) At the
same time, “the separation of powers doctrine **136  does not create an absolute or rigid *746
division of functions.” (Lockyer v. City and County of San Francisco (2004) 33 Cal.4th 1055,
1068, 17 Cal.Rptr.3d 225, 95 P.3d 459.) And it “ ‘ “does not mean that the three departments of our
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government are not in many respects mutually dependent” ’ [citation], or that the actions of one
branch may not significantly affect those of another branch. Indeed, upon reflection, the substantial
interrelatedness of the three branches' actions is apparent and commonplace: the judiciary passes
upon the constitutional validity of legislative and executive actions, the Legislature enacts statutes
that govern the procedures and evidentiary rules applicable in judicial and executive proceedings,
and the Governor appoints judges and participates in the legislative process through the veto
power. Such interrelationship, of course, lies at the heart of the constitutional theory of ‘checks and
balances’ that the separation of powers doctrine is intended to serve.” (Superior Court v. County
of Mendocino (1996) 13 Cal.4th 45, 52-53, 51 Cal.Rptr.2d 837, 913 P.2d 1046.)


As discussed above, plaintiff contends PAGA violates the separation of powers doctrine—i.e.,
defeats or materially impairs the executive branch's exercise of its constitutional functions—by
depriving the executive branch of (1) prosecutorial discretion in PAGA cases, and (2) control over
PAGA prosecutions or settlements. Plaintiff argues PAGA thus prevents the executive branch from
performing its core function of enforcing the law by replacing the Attorney General and other
prosecutors with private parties and attorneys. 4


4 We cannot help but note the irony inherent in the procedural posture of this lawsuit. Plaintiff,
a private actor, insists that the Legislature has deprived the executive branch, including
specifically the Attorney General, of the ability to exercise one of its core constitutional
functions, by devolving those functions to private actors. To effectuate its argument, plaintiff
sued the Attorney General, who, for his part, has argued vigorously that his powers are not
being usurped. While we do not see the Attorney General's present position as dispositive
of the issue, we note at least one court has relied, at least in part, on the Attorney General
taking a similar position to resolve a similar separation of powers issue. (National Paint &
Coatings Assn. v. State of California (1997) 58 Cal.App.4th 753, 764, 68 Cal.Rptr.2d 360.)


Plaintiff's chief obstacles in making this argument are the various provisions of PAGA itself which
give the executive branch notice of, and discretion to exercise control over, PAGA claims. PAGA
requires notice to be given to the executive branch before commencement of a PAGA claim (Lab.
Code, § 2699.3, subd. (a)), immediately after the commencement of any such claim (Lab. Code,
§ 2699, subd. (l)(1)), upon submission of any proposed settlement of a PAGA claim for court
approval (Lab. Code, § 2699, subd. (l)(2)), and upon issuance of judgment or other dispositive
order in any PAGA civil action (Lab. Code, § 2699, subd. (l)(3)). PAGA also allows the executive
to investigate and cite employers for Labor Code violations asserted in a PAGA notice. (Lab. Code,
§ 2699.3, subd. (a)(2)(B).) PAGA also *747  prohibits the filing of any PAGA action “on the same
facts and theories” as a citation issued by the executive or an action brought by the executive under
Labor Code section 98.3. (Lab. Code, § 2699, subd. (h).)
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[10] In analogous past cases, California and federal courts have held that provisions of this type
(giving the executive notice of or permitting it to exercise control over qui tam actions) cured
any separation of powers issues arising from qui tam statutes. 5  (See, e.g., **137  National Paint
& Coatings Assn. v. State of California, supra, 58 Cal.App.4th at pp. 762-764, 68 Cal.Rptr.2d
360 [holding Proposition 65 does not violate separation of powers doctrine in part due to notice
provisions]; U.S. ex rel. Kelly v. Boeing Co. (9th Cir. 1993) 9 F.3d 743, 745-746, 752-755 [holding
federal False Claims Act does not violate separation of powers doctrine in part due to provisions
granting executive ability to obtain notice of and exercise control over qui tam actions in certain
situations]; Riley v. St. Luke's Episcopal Hosp. (5th Cir. 2001) 252 F.3d 749, 753-757 [same]; U.S.
ex rel. Taxpayers Against Fraud v. Gen. Elec. Co. (6th Cir. 1994) 41 F.3d 1032, 1040-1041 [same].)


5 California's separation of powers doctrine is substantively identical to the federal doctrine on
this point. (National Paint & Coatings Assn. v. State of California, supra, 58 Cal.App.4th at
p. 762, 68 Cal.Rptr.2d 360; compare Loving v. U.S. (1996) 517 U.S. 748, 757, 116 S.Ct. 1737,
135 L.Ed.2d 36 [“the separation-of-powers doctrine requires that a branch not impair another
in the performance of its constitutional duties”] with Marine Forests Society v. California
Coastal Com., supra, 36 Cal.4th at p. 15, 30 Cal.Rptr.3d 30, 113 P.3d 1062 [separation of
powers doctrine prohibits statutes that “as a whole, viewed from a realistic and practical
perspective, operate to defeat or materially impair the executive branch's exercise of its
constitutional functions”].)


To deal with these provisions and distinguish this case from these past cases, plaintiff cites
differences between PAGA's notice provisions and comparable provisions in other qui tam statutes,
including Proposition 65 and the California False Claims Act. Plaintiff highlights three such
differences: (1) the absence of an “evidentiary threshold” for the filing of a PAGA claim; (2) the
absence of specific statutory authorization for imposition of sanctions to penalize the filing of a
frivolous PAGA claim; and (3) PAGA's relatively short deadlines for the executive to respond to
a PAGA notice and investigate the allegations, which plaintiff claims allows PAGA plaintiffs to
then proceed “without any executive oversight.”


However, plaintiff fails to cite any authority for the proposition that any of these differences creates
a separation of powers problem. As for the first two items, it is not obvious why either would
do so. The absence of an “evidentiary threshold” (a category plaintiff creates to lump together
Proposition 65's certificate of merit procedure with the California False Claims Act's in camera
filing procedure) for private plaintiffs to commence PAGA litigation has no *748  connection with
executive control over PAGA claims. Similarly, sanctions for frivolous PAGA claims have nothing
to do with the interplay of executive and legislative authority.


Plaintiff's last claim, that the short deadlines allow plaintiffs to proceed without executive
oversight, is simply false. 6  Even after PAGA's deadlines elapse and a PAGA action is initiated
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by a private plaintiff, the executive's role does not end. As described above, PAGA plaintiffs must
still provide notice of the commencement of a PAGA action, the submission of any proposed
settlement to the court for approval, and the issuance of any judgment or other dispositive order.
Should the action itself or a proposed settlement violate California's public policy in some manner,
the executive will receive notice and can take whatever steps it deems appropriate.


6 We assume for the sake of argument that PAGA's notice periods are shorter than comparable
California qui tam statutes, although plaintiff provides no authority for this proposition, and
we note that the California False Claims Act's notice period (the only other one discussed
in plaintiff's brief) is an identical 60 days. (Compare Lab. Code, § 2699.3, subd. (a) with
Gov. Code, § 12652.)


Plaintiff points out that, unlike the federal False Claims Act, PAGA does not contain an
express provision authorizing **138  the executive to intervene in the action. But California law
independently requires courts to permit intervention in an action by any person who “claims an
interest relating to the property or transaction that is the subject of the action and that person is
so situated that the disposition of the action may impair or impede that person's ability to protect
that interest, unless that person's interest is adequately represented by one or more of the existing
parties” (Code Civ. Proc., § 387, subd. (d)(1)(B)) and allows intervention at the discretion of the
trial court by any person who “has an interest in the matter in litigation, or in the success of either
of the parties, or an interest against both.” (Id. subd. (d)(2).) In the event of an abusive or improper
settlement of a PAGA claim (in which a plaintiff might improperly characterize the bulk of the
settlement as damages, payable solely to the plaintiff, while minimizing civil penalties owed in
part to the state), California law plainly permits the Attorney General to intervene to protect the
state's interest in recovering its share of the civil penalties and oppose judicial approval of the
settlement. Indeed, that is the obvious purpose of the provisions of PAGA requiring timely notice
to be given to the executive upon submission of a proposed settlement to the court for approval.


Plaintiff also cites Abbott Laboratories v. Superior Court (2020) 9 Cal.5th 642, 264 Cal.Rptr.3d
788, 467 P.3d 184, arguing it shows “the requisite degree of control that the Attorney General must
retain over actions prosecuted on behalf of the state,” namely that the Attorney General must be
*749  permitted to intervene. Leaving aside that Abbott is not a separation of powers case and
does not involve qui tam actions whatsoever, plaintiff's argument for Abbott's relevance here is
premised on the mistaken supposition that “[n]either PAGA, the California [C]onstitution, nor
any other California statute, authorizes the Attorney General (or any other arm of the executive
branch) to intervene in or control the prosecution or settlement of PAGA actions once an aggrieved
employee files a civil action.” As we explain above, section 387, subdivision (d) of the Code of
Civil Procedure does precisely that.


In summary, we conclude, as the trial court did, that we are bound to follow our Supreme Court's
conclusion in Iskanian that “PAGA does not violate the principle of separation of powers under
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the California Constitution.” (Iskanian, supra, 59 Cal.4th at p. 360, 173 Cal.Rptr.3d 289, 327 P.3d
129.) And even if Iskanian did not bind us, applying California's separation of powers doctrine to
PAGA leads us to the same conclusion reached by the trial court: PAGA is constitutional.


DISPOSITION


The judgment is affirmed. Defendant shall recover costs on appeal.


WE CONCUR:


BEDSWORTH, ACTING P. J.


MOORE, J.


All Citations


80 Cal.App.5th 734, 296 Cal.Rptr.3d 128, 22 Cal. Daily Op. Serv. 7122, 2022 Daily Journal D.A.R.
7022
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51 Cal.4th 113
Supreme Court of California


Michael CASSEL, Petitioner,
v.


The SUPERIOR COURT of Los Angeles County, Respondent;
Wasserman, Comden, Casselman & Pearson, L.L.P., et al., Real Parties in Interest.


No. S178914.
|


Jan. 13, 2011.


Synopsis
Background: Client brought action against attorneys who represented him in mediation for
malpractice, breach of fiduciary duty, fraud, and breach of contract. Attorneys moved in
limine under the mediation confidentiality statutes to exclude all evidence of communications
between attorneys and client that were related to the mediation, including matters discussed at
the premediation meetings and private communications among client and attorneys while the
mediation was under way. The Superior Court, Los Angeles County, No. LC070478, William A.
MacLaughlin, J., granted motion. Client sought mandate. The Court of Appeal granted mandamus
relief. The Supreme Court granted review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Baxter, J., held that:


[1] attorneys' mediation-related discussions with client were confidential and, therefore, were
neither discoverable nor admissible for purposes of proving claim of legal malpractice, and


[2] application of the mediation confidentiality statutes to legal malpractice actions does not
implicate due process concerns so fundamental that they might warrant an exception on
constitutional grounds.


Judgment of Court of Appeal reversed.


Chin, J., concurred in result and filed opinion.


Opinion, 101 Cal.Rptr.3d 501, superseded.
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West Headnotes (19)


[1] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
Except in rare circumstances, mediation confidentiality statutes must be strictly applied
and do not permit judicially crafted exceptions or limitations, even where competing public
policies may be affected. West's Ann.Cal.Evid.Code § 1119.


12 Cases that cite this headnote


[2] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
Mediation confidentiality, unless expressly waived under statutory procedures, extends
beyond utterances or writings in the course of a mediation and, thus, is not confined to
communications that occur between mediation disputants during the mediation proceeding
itself. West's Ann.Cal.Evid.Code § 1119.


19 Cases that cite this headnote


[3] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
Attorneys' mediation-related discussions with client were confidential and, therefore,
were neither discoverable nor admissible for purposes of proving client's claim of legal
malpractice, insofar as they were for the purpose of, in the course of, or pursuant to, a
mediation, within meaning of mediation confidentiality statutes, even if those discussions
occurred in private, away from any other mediation participant. West's Ann.Cal.Evid.Code
§ 1119(a).


See Annot., Construction and Application of State Mediation Privilege (2008) 32 A.L.R.6th
285; Knight et al., Cal. Practice Guide: Alternative Dispute Resolution (The Rutter Group
2010) ¶ 3:97.4 (CAADR CH. 3-C); Cal. Jur. 3d, Arbitration and Award, § 15; 1 Witkin,
Cal. Evidence (4th ed. 2000) Circumstantial Evidence, § 153.


31 Cases that cite this headnote


[4] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
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The purpose of mediation confidentiality statutes is to encourage the use of mediation
by promoting a candid and informal exchange regarding events in the past. West's
Ann.Cal.Evid.Code § 1119.


13 Cases that cite this headnote


[5] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
The mediation confidentiality statutory scheme unqualifiedly bars disclosure of
communications made during mediation absent an express statutory exception. West's
Ann.Cal.Evid.Code § 1115 et seq.


5 Cases that cite this headnote


[6] Constitutional Law Alternative dispute resolution
Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
Judicial construction of mediation confidentiality statutes, and judicially crafted
exceptions, are permitted only where due process is implicated, or where literal
construction would produce absurd results, thus clearly violating the Legislature's
presumed intent; otherwise, such statutes must be applied in strict accordance with their
plain terms. U.S.C.A. Const.Amend. 14; West's Ann.Cal.Evid.Code § 1119.


8 Cases that cite this headnote


[7] Constitutional Law Policy
Where competing policy concerns are present, it is for the Legislature to resolve them.


6 Cases that cite this headnote


[8] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
Except where confidentiality has been waived, or where disclosure is necessary to show
fraud, illegality or duress, an oral agreement reached in mediation is inadmissible and
protected from disclosure unless all of the following requirements are satisfied: (1) the
oral agreement is transcribed by a court reporter, or recorded by a reliable means of sound
recording, (2) the agreement's terms are recited on the record, in the presence of all parties
and the mediator, and the parties state on the record they agree to the terms recited, (3) the
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parties to the agreement expressly state on the record that the agreement is enforceable, or
binding or words to that effect, and (4) the transcription or recording is reduced to writing
and signed by the parties within 72 hours after it is recorded. West's Ann.Cal.Evid.Code
§§ 1118(a–d), 1119(a, b), 1124(b, c).


3 Cases that cite this headnote


[9] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
Absent an express statutory exception, all discussions conducted in preparation for a
mediation, as well as all mediation-related communications that take place during the
mediation itself, are protected from disclosure by the mediation confidentiality statutes,
including those between a mediation disputant and his or her own counsel, even if these do
not occur in the presence of the mediator or other disputants. West's Ann.Cal.Evid.Code
§ 1119.


47 Cases that cite this headnote


[10] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
The protection afforded by the mediation confidentiality statutes is not limited by the
identity of the communicator, by his or her status as a party, disputant, or participant in the
mediation itself, by the communication's nature, or by its specific potential for damage to
a disputing party. West's Ann.Cal.Evid.Code § 1119.


4 Cases that cite this headnote


[11] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
The term “participants” in the mediation confidentiality statutory scheme includes more
than the mediation parties or disputants.


17 Cases that cite this headnote


[12] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
Other persons attending and assisting in mediation on behalf of the disputants,
such as their counsel, are themselves distinct “participants” who must agree to the
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disclosure of confidential mediation-related communications they made or received.
West's Ann.Cal.Evid.Code § 1122(a)(1).


[13] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
In contrast to the attorney-client privilege, the mediation confidentiality statutes do not
create a privilege in favor of any particular person. West's Ann.Cal.Evid.Code §§ 952–954,
1115 et seq.


2 Cases that cite this headnote


[14] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
The mediation confidentiality statutes serve the public policy of encouraging the resolution
of disputes by means short of litigation. West's Ann.Cal.Evid.Code § 1119.


3 Cases that cite this headnote


[15] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
The mediation confidentiality statutes govern only the narrow category of mediation-
related communications, but they apply broadly within that category, and are designed to
provide maximum protection for the privacy of communications in the mediation context.
West's Ann.Cal.Evid.Code § 1115 et seq.


1 Cases that cite this headnote


[16] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
A principal purpose of the mediation confidentiality statutes is to assure prospective
participants that their interests will not be damaged, first, by attempting this alternative
means of resolution, and then, once mediation is chosen, by making and communicating
the candid disclosures and assessments that are most likely to produce a fair and reasonable
mediation settlement. West's Ann.Cal.Evid.Code § 1119.


2 Cases that cite this headnote
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[17] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
The mediation confidentiality statutes are not subject to an exception, similar to that
provided for the attorney-client privilege, for lawsuits between attorney and client. West's
Ann.Cal.Evid.Code § 1119.


2 Cases that cite this headnote


[18] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
Mediation confidentiality statutes prevent either party to a legal malpractice suit from
disclosing the content of their private mediation-related communications unless (1) the
other agrees by the statutory means, and (2) the disclosure reveals nothing said or done in
the mediation proceedings themselves. West's Ann.Cal.Evid.Code §§ 1119, 1122.


[19] Constitutional Law Professional malpractice
Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
Application of the mediation confidentiality statutes to legal malpractice actions does not
implicate due process concerns so fundamental that they might warrant an exception on
constitutional grounds. U.S.C.A. Const.Amend. 14; West's Ann.Cal.Evid.Code § 1115 et
seq.


3 Cases that cite this headnote


Attorneys and Law Firms


***440  Makarem & Associates, Los Angeles, Ronald W. Makarem, Peter M. Kunstler, Jamie R.
Greene; Mink Law Firm and Lyle R. Mink, Los Angeles, for Petitioner.


Sauer & Wagner, Los Angeles, Gerald L. Sauer and Laurie B. Hiller, for John Porter and Deborah
Blair as Amici Curiae on behalf of Petitioner.


No appearance for Respondent.
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Haight Brown & Bonesteel, Los Angeles, Peter Q. Ezzel, Nancy E. Lucas and Stephen M. Caine,
for Real Parties in Interest.


Robie & Matthai, Los Angeles, Kyle Kveton and Steven Fleischman, for Association of Southern
California Defense Counsel as Amicus Curiae on behalf of Real Parties in Interest.


Opinion


BAXTER, J.


**1083  [1]  *117  In order to encourage the candor necessary to a successful mediation,
the Legislature has broadly provided for the confidentiality of things spoken or written in
connection with a mediation proceeding. With specified statutory exceptions, neither “evidence of
anything said,” nor any “writing,” is discoverable or admissible “in any arbitration, administrative
adjudication, civil action, or other noncriminal proceeding in which ... testimony can be compelled
to be given,” if the statement was made, or the writing was prepared, “for the purpose of,
in the course of, or pursuant to, a mediation....” (Evid.Code, § 1119, subds. (a), (b).) 1  “All
communications, *118  negotiations, or settlement discussions by and between participants in
the course of a mediation ... shall remain confidential.” (Id., subd. (c).) We have repeatedly said
that these confidentiality provisions are clear and absolute. Except in rare circumstances, they
must be strictly applied and do not permit judicially crafted exceptions or limitations, even where
competing public policies may be affected. (Simmons v. Ghaderi (2008) 44 Cal.4th 570, 580,
80 Cal.Rptr.3d 83, 187 P.3d 934 (Simmons ); Fair v. Bakhtiari (2006) 40 Cal.4th 189, 194, 51
Cal.Rptr.3d 871, 147 P.3d 653 (Fair ); ***441  Rojas v. Superior Court (2004) 33 Cal.4th 407,
415–416, 15 Cal.Rptr.3d 643, 93 P.3d 260 (Rojas ); Foxgate Homeowners' Assn. v. Bramalea
California, Inc. (2001) 26 Cal.4th 1, 13–14, 17, 108 Cal.Rptr.2d 642, 25 P.3d 1117 (Foxgate ).)


1 All further unlabeled statutory references are to the Evidence Code.


The issue here is the effect of the mediation confidentiality statutes on private discussions between
a mediating client and attorneys who represented him in the mediation. Petitioner Michael Cassel
agreed in mediation to the settlement of business litigation to **1084  which he was a party. He
then sued his attorneys for malpractice, breach of fiduciary duty, fraud, and breach of contract. His
complaint alleged that by bad advice, deception, and coercion, the attorneys, who had a conflict
of interest, induced him to settle for a lower amount than he had told them he would accept, and
for less than the case was worth.


Prior to trial, the defendant attorneys moved, under the statutes governing mediation
confidentiality, to exclude all evidence of private attorney-client discussions immediately
preceding, and during, the mediation concerning mediation settlement strategies and defendants'
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efforts to persuade petitioner to reach a settlement in the mediation. The trial court granted the
motion, but the Court of Appeal vacated the trial court's order.


The appellate court majority reasoned that the mediation confidentiality statutes are intended to
prevent the damaging use against a mediation disputant of tactics employed, positions taken, or
confidences exchanged in the mediation, not to protect attorneys from the malpractice claims of
their own clients. Thus, the majority concluded, when a mediation disputant sues his own counsel
for malpractice in connection with the mediation, the attorneys—already freed, by reason of the
malpractice suit, from the attorney-client privilege—cannot use mediation confidentiality as a
shield to exclude damaging evidence of their own entirely private conversations with the client.
The dissenting justice urged that the majority had crafted an unwarranted judicial exception to the
clear and absolute provisions of the mediation confidentiality statutes.


[2]  Though we understand the policy concerns advanced by the Court of Appeal majority, the
plain language of the statutes compels us to agree with *119  the dissent. As we will explain, the
result reached by the majority below contravenes the Legislature's explicit command that, unless
the confidentiality of a particular communication is expressly waived, under statutory procedures,
by all mediation “participants,” or at least by all those “participants” by or for whom it was
prepared (§ 1122, subd. (a)(1), (2)), things said or written “for the purpose of” and “pursuant to”
a mediation shall be inadmissible in “any ... civil action.” (§ 1119, subds. (a), (b).) As the statutes
make clear, confidentiality, unless so waived, extends beyond utterances or writings “in the course
of” a mediation (ibid.), and thus is not confined to communications that occur between mediation
disputants during the mediation proceeding itself.


We must apply the plain terms of the mediation confidentiality statutes to the facts of this case
unless such a result would violate due process, or would lead to absurd results that clearly
undermine the statutory purpose. No situation that extreme arises here. Hence, the statutes' terms
must govern, even though they may compromise petitioner's ability to prove his claim of legal
malpractice. (See Foxgate, supra, 26 Cal.4th 1, 17, 108 Cal.Rptr.2d 642, 25 P.3d 1117; Wimsatt
v. Superior Court (2007) 152 Cal.App.4th 137, 163, 61 Cal.Rptr.3d 200 (Wimsatt ).) Accordingly,
we will reverse the judgment of the Court of Appeal.


***442  FACTS AND PROCEDURAL BACKGROUND


On February 3, 2005, petitioner filed a complaint against defendants and real parties in interest
Wasserman, Comden, Casselman & Pearson, L.L.P., a law firm (WCCP), and certain of its
members, including attorneys Steve Wasserman and David Casselman (hereafter collectively real
parties). (Michael Cassel v. Wasserman, Comden, Casselman & Pearson, L.L.P., et al., Super. Ct.
L.A. County, 2005, No. LC070478.) The complaint alleged that real parties, petitioner's retained
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attorneys, had breached their professional, fiduciary, and contractual duties while representing
petitioner in a third party dispute over rights to the Von Dutch clothing label.


The complaint asserted the following: In 1996, petitioner acquired a “global master
license” (GML) to use the Von Dutch label, and he founded a company, Von Dutch Originals,
L.L.C. (VDO), to sell clothing under that name. In 2002, WCCP began representing petitioner in
a dispute over ownership **1085  of VDO. Petitioner lost an arbitration resolving that dispute,
but the rights to the GML were not determined. Thereafter, petitioner did business in accordance
with WCCP's advice that the GML still entitled him to market clothing under the Von Dutch label.
These activities caused VDO to sue petitioner for trademark infringement (the VDO suit). WCCP
did not inform petitioner that, in connection with the VDO suit, VDO sought a *120  preliminary
injunction against his use of the Von Dutch label. When WCCP failed to oppose the injunction
request, it was granted.


The complaint continued: Repeatedly assured by WCCP that the VDO injunction applied only
within the United States, petitioner struck a deal to market Von Dutch clothing in Asia. Around the
same time, Steve Wasserman, a silent partner in his son's online sales business, persuaded petitioner
to provide genuine Von Dutch hats for sale through the son's business. Petitioner later learned
this business was also selling counterfeit Von Dutch goods. Citing both the Asian agreement and
the online sales as violations of the VDO injunction, VDO sought a finding of contempt against
petitioner. In discovery relating to the VDO suit and the contempt motion, VDO deposed Steve
Wasserman about the online sales of counterfeit Von Dutch merchandise. Wasserman thus assumed
the conflicting roles of counsel and witness in the same case.


Further, the complaint asserted: A pretrial mediation of the VDO suit began at 10:00 a.m. on
August 4, 2004. Petitioner attended the mediation, accompanied by his assistant, Michael Paradise,
and by WCCP lawyers Steve Wasserman, David Casselman, and Thomas Speiss. Petitioner and his
attorneys had previously agreed he would take no less than $2 million to resolve the VDO suit by
assigning his GML rights to VDO. However, after hours of mediation negotiations, petitioner was
finally told VDO would pay no more than $1.25 million. Though he felt increasingly tired, hungry,
and ill, his attorneys insisted he remain until the mediation was concluded, and they pressed him to
accept the offer, telling him he was “greedy” to insist on more. At one point, petitioner left to eat,
rest, and consult with his family, but Speiss called and told petitioner he had to come back. Upon
his return, his lawyers continued to harass and coerce him to accept a $1.25 million settlement.
They threatened to abandon him at the imminently pending trial, misrepresented certain significant
terms of the proposed settlement, and falsely assured him they could and would negotiate a side
deal that would recoup deficits in the VDO settlement ***443  itself. They also falsely said they
would waive or discount a large portion of his $188,000 legal bill if he accepted VDO's offer.
They even insisted on accompanying him to the bathroom, where they continued to “hammer” him
to settle. Finally, at midnight, after 14 hours of mediation, when he was exhausted and unable to
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think clearly, the attorneys presented a written draft settlement agreement and evaded his questions
about its complicated terms. Seeing no way to find new counsel before trial, and believing he had
no other choice, he signed the agreement.


In his May 2007 deposition, petitioner testified about meetings with his attorneys immediately
preceding the mediation, at which mediation strategy *121  was discussed, and about
conversations with his lawyers, outside the presence of the other mediation participants, during
the mediation session itself. Petitioner's deposition testimony was consistent with the complaint's
claims that his attorneys employed various tactics to keep him at the mediation and to pressure him
to accept VDO's proffered settlement for an amount he and the attorneys had previously agreed
was too low.


Thereafter, real parties moved in limine under the mediation confidentiality statutes to exclude
all evidence of communications between petitioner and his attorneys that were related to
the mediation, including matters discussed at the premediation meetings and the private
communications among petitioner, Paradise, and the WCCP lawyers while the mediation was
under way. A hearing on the motion took place on April 1 and 2, 2009. The trial court examined
petitioner's deposition in detail and heard further testimony from David Casselman.


**1086  At length, the court ruled that, in addition to information about the conduct of the
mediation session itself, the following evidence was protected by the mediation confidentiality
statutes and would not be admissible: (1) discussions between petitioner and WCCP attorneys
on April 2, 2004, concerning plans and preparations for the mediation, mediation strategy, and
amounts petitioner might be offered, and would accept, in settlement at the mediation; (2)
similar discussions between petitioner and WCCP attorneys on April 3, 2004; (3) all private
communications among petitioner, Paradise, and WCCP attorneys on April 4, 2004, during the
mediation, concerning (a) the progress of the session, (b) settlement offers made, (c) petitioner's
departure from the mediation over the objection of WCCP attorneys and their efforts to secure his
return, (d) recommendations by WCCP lawyers that petitioner accept VDO's $1.25 million offer,
(e) their accusations that he was “greedy” for considering $5 million as an appropriate amount, (f)
who would try the case if petitioner did not settle the VDO suit, (g) a possible deal, if petitioner
settled, to acquire an interest in VDO for him through the pending divorce of VDO's owner,
and (h) WCCP's willingness to reduce its fees if petitioner settled the suit. The court also ruled
inadmissible, as communicative conduct, the act of a WCCP attorney in accompanying petitioner
to the bathroom during the mediation.


Petitioner sought mandate. The Court of Appeal issued an order to show cause why the trial court's
order should not be vacated. After real parties filed a return to the petition, and petitioner filed a
reply, the Court of Appeal granted mandamus relief.
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The majority reasoned as follows: The mediation confidentiality statutes do not extend to
communications between a mediation participant and his or her *122  own attorneys outside the
presence of other participants in the mediation. The purpose of mediation confidentiality is to
allow ***444  the disputing parties in a mediation to engage in candid discussions with each other
about their respective positions, and the strengths and weaknesses of their respective cases, without
fear that the matters thereby disclosed will later be used against them. This protection was not
intended to prevent a client from proving, through private communications outside the presence
of all other mediation participants, a case of legal malpractice against the client's own lawyers.
Moreover, a mediation disputant and the disputant's attorneys are a single mediation “participant”
for purposes of the mediation confidentiality statutes. Thus, an attorney cannot block the client's
disclosure of private attorney-client communications by refusing, as a separate “participant,” to
waive any mediation confidentiality that might otherwise apply. (See § 1122, subd. (a)(2).) Were
this not so, the mediation confidentiality statutes would unfairly hamper a malpractice action by
overriding the waiver of the attorney-client privilege that occurs by operation of law when a client
sues lawyers for malpractice. (See § 958.)


In dissent, Presiding Justice Perluss argued that the majority had crafted a forbidden judicial
exception to the clear requirements of mediation confidentiality. The dissent reasoned as follows:
By their plain terms, subdivisions (a) and (b) of section 1119 do not simply protect oral or written
communications “in the course of” mediation—i.e., those made to the mediator, to other mediation
disputants, or to persons participating in the mediation on behalf of such other disputants.
Instead, the statutes also include within their protection communications made “for the purpose
of” mediation. Thus, even unilateral mediation-related discussions between a disputant and the
disputant's own attorneys are confidential. Moreover, unless all mediation participants waive
confidentiality, the protection applies even if the communications do not reveal anything about
the content of the mediation proceedings themselves. The latter conclusion flows from section
1122, subdivision (a)(2), which allows fewer than all participants in the mediation to waive, by an
express writing or recorded oral statement, the confidentiality of an oral or written communication
prepared solely for their benefit, but only if the communication “does not disclose anything said
or done ... in the course of the mediation.” Applying the mediation confidentiality statutes in
accordance **1087  with their plain meaning to protect private mediation-related discussions
between a mediation disputant and the disputant's attorneys may indeed hinder the client's ability
to prove a legal malpractice claim against the lawyers. However, it is for the Legislature, not the
courts, to balance the competing policy concerns.


We granted review.


*123  DISCUSSION 2
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2 John and Deborah Blair Porter have submitted an amicus curiae brief on behalf of petitioner.
The Association of Southern California Defense Counsel has submitted an amicus curiae
brief on behalf of real parties.


[3]  As below, real parties urge that under the plain language of the mediation confidentiality
statutes, their mediation-related discussions with petitioner are inadmissible in his malpractice
action against them, even if those discussions occurred in private, away from any other mediation
participant. Petitioner counters that the mediation confidentiality statutes do not protect such
private attorney-client communications—even if they occurred in connection with a mediation
—against the client's claims that the attorneys committed ***445  legal malpractice. As we will
explain, we agree with real parties. 3


3 As the Court of Appeal majority declared, “The question presented is whether, as a matter
of law, mediation confidentiality requires exclusion of conversations and conduct solely
between a client, [petitioner], and his attorneys, [WCCP], on August 2, 3, and 4, 2004 [,]
during meetings in which they were the sole participants and which were held outside the
presence of any opposing party or [the] mediator.” (Italics added.) Thus, we need not, and do
not, review the trial court's factual determinations that the communications it excluded from
discovery and evidence were mediation related, and thus within the purview of the mediation
confidentiality statutes. As the Court of Appeal dissent pointed out, petitioner “does not
argue ... that the trial court abused its discretion in concluding, after carefully reviewing each
of the statements at issue here, that they were materially related to the mediation ..., and that
issue is not properly before us.” We frame our discussion accordingly.


[4]  Pursuant to recommendations of the California Law Revision Commission, the Legislature
adopted the current version of the mediation confidentiality statutes in 1997. (Simmons, supra,
44 Cal.4th 570, 578, 80 Cal.Rptr.3d 83, 187 P.3d 934.) The statutory purpose is to encourage
the use of mediation by promoting “ ‘ “a candid and informal exchange regarding events in the
past.... This frank exchange is achieved only if the participants know that what is said in the
mediation will not be used to their detriment through later court proceedings and other adjudicatory
processes.” [Citations.]’ (Foxgate [, supra,] 26 Cal.4th 1, 14 [108 Cal.Rptr.2d 642, 25 P.3d
1117].)” (Simmons, supra, at p. 578, 80 Cal.Rptr.3d 83, 187 P.3d 934.)


Section 1119 governs the general admissibility of oral and written communications generated
during the mediation process. Subdivision (a) provides in pertinent part that “[n]o evidence of
anything said or any admission made for the purpose of, in the course of, or pursuant to, a
mediation ... is admissible or subject to discovery, and disclosure of the evidence shall not be
compelled, in any ... civil action....” (Italics added.) Subdivision (b) similarly bars discovery
or admission in evidence of any “writing ... prepared for the purpose of, in the course of,
or pursuant to, a mediation....” Subdivision (c) of section 1119 further provides that “[a]ll
communications, negotiations, or settlement discussions by and between participants in the course
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of a mediation ... shall remain confidential.” *124  (Italics added.) Exceptions are made for oral
or written settlement agreements reached in mediation if the statutory requirements for disclosure
are met. (§§ 1118, 1123, 1124; see Simmons, supra, 44 Cal.4th 570, 579, 80 Cal.Rptr.3d 83, 187
P.3d 934.)


Under section 1122, “participants” in the mediation may, by the means set forth in the
statute, waive, at least in part, the confidentiality of otherwise protected mediation-related
communications. Subdivision (a)(1) of section 1122 provides that all “who ... participate” in
a mediation may “expressly agree in writing,” or orally if statutory requirements are met, “to
disclosure of [a] communication, document, or writing.” Subdivision (a)(2) provides that if a
“communication, document, or writing was prepared by or on behalf of fewer than all of the
mediation **1088  participants, those participants [may] expressly agree in writing,” or orally if
statutory requirements are met, to disclosure of the communication, document, or writing, so long
as “the communication, document, or writing does not disclose anything said or done ... in the
course of the mediation.” (Italics added.)


[5]  [6]  [7]  As noted above, the purpose of these provisions is to encourage the mediation
of disputes by eliminating a concern ***446  that things said or written in connection with
such a proceeding will later be used against a participant. “Toward that end, ‘the statutory
scheme ... unqualifiedly bars disclosure of communications made during mediation absent an
express statutory exception.’ ” (Fair, supra, 40 Cal.4th 189, 194, 51 Cal.Rptr.3d 871, 147 P.3d 653,
quoting Foxgate, supra, 26 Cal.4th 1, 15, 108 Cal.Rptr.2d 642, 25 P.3d 1117.) Judicial construction,
and judicially crafted exceptions, are permitted only where due process is implicated, or where
literal construction would produce absurd results, thus clearly violating the Legislature's presumed
intent. Otherwise, the mediation confidentiality statutes must be applied in strict accordance with
their plain terms. Where competing policy concerns are present, it is for the Legislature to resolve
them. (Simmons, supra, 44 Cal.4th at pp. 582–583, 80 Cal.Rptr.3d 83, 187 P.3d 934; Foxgate,
supra, at pp. 14–17, 108 Cal.Rptr.2d 642, 25 P.3d 1117.)


Thus, in Foxgate, we concluded that under the confidentiality provisions of section 1119, and
under section 1121, which strictly limits the content of mediators' reports, 4  a mediator may not
submit to the court, and the court may not consider, a report of communications or conduct by a
party which the mediator believes constituted a failure to comply with an order of the mediator and
to participate in good faith in the mediation process. As we noted, the pertinent statutes are clear
and unambiguous, thus precluding *125  judicially crafted exceptions. Even if the failure to allow
such a report means there is no sanction for a party's refusal to cooperate during a mediation, we
observed, “the Legislature has weighed and balanced the policy that promotes effective mediation
by requiring confidentiality against a policy that might better encourage good faith participation
in the mediation process.” (Foxgate, supra, 26 Cal.4th 1, 17, 108 Cal.Rptr.2d 642, 25 P.3d 1117.)
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4 Section 1121 provides: “Neither a mediator nor anyone else may submit to a court or other
adjudicative body, and a court or other adjudicative body may not consider, any report,
assessment, evaluation, recommendation, or finding of any kind by the mediator concerning
a mediation conducted by the mediator, other than a report that is mandated by court rule or
other law and that states only whether an agreement was reached, unless all parties to the
mediation expressly agree otherwise in writing, or orally in accordance with [s]ection 1118.”


Moreover, we pointed out, there was no justification to ignore the plain statutory language, because
a literal interpretation neither undermined clear legislative policy nor produced absurd results. As
we explained, the Legislature had decided that the candor necessary to successful mediation is
promoted by shielding mediation participants from the threat that their frank expression of views
during a mediation might subject them to sanctions based on the claims of another party, or the
mediator, that they were acting in bad faith. (Foxgate, supra, 26 Cal.4th 1, 17, 108 Cal.Rptr.2d
642, 25 P.3d 1117.)


In Rojas, we confirmed that under the plain language of the mediation confidentiality statutes,
all “writings” “ ‘prepared for the purpose of, in the course of, or pursuant to, a mediation,’ ”
are confidential and protected from discovery. (Rojas, supra, 33 Cal.4th 407, 416, 15 Cal.Rptr.3d
643, 93 P.3d 260, quoting § 1119, subd. (b).) We explained that the broad definition of “writings”
set forth in section 250, and incorporated by express reference into section 1119, subdivision
(b), encompasses such materials as charts, diagrams, information compilations, expert reports,
photographs of physical conditions, recordings or transcriptions of witness statements, ***447
and written or recorded analyses of physical evidence. (Rojas, at p. 416, 15 Cal.Rptr.3d 643,
93 P.3d 260.) We agreed that direct physical evidence itself is not protected, even if presented
in a mediation, because such evidence is not a “writing.” (§§ 250, 1119, subd. (b).) We also
acknowledged **1089  that a “ writing” is not protected “solely by reason of its introduction or use
in a mediation.” (§ 1120, subd. (a).) However, we stressed that any “writing” is so shielded if that
“writing” was prepared in connection with a mediation. (Rojas, supra, at p. 417, 15 Cal.Rptr.3d
643, 93 P.3d 260.)


Rojas further made clear that the nondiscoverability of writings prepared for mediation, unlike
the shield otherwise provided for certain attorney work product, is not subject to a “good
cause” exception, based on “prejudice” or “injustice” to the party seeking discovery. (Code Civ.
Proc., former § 2018, subd. (b); see now id., § 2018.030, subd. (b) [attorney work product,
other than writings reflecting “attorney's impressions, conclusions, opinions, or legal research
or theories” (id., subd. (a)), is discoverable if court finds “that denial of discovery will unfairly
prejudice the party seeking discovery ... or *126  will result in an injustice”].) The mediation
confidentiality statutes, we pointed out, include no similar “good cause” limitation, and courts are
thus not free to balance the importance of mediation confidentiality against a party's need for the
materials sought. (Rojas, supra, 33 Cal.4th 407, 414, 423–424, 15 Cal.Rptr.3d 643, 93 P.3d 260.)
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In Fair, we construed subdivision (b) of section 1123, which permits disclosure of a written
settlement agreement reached in mediation if, among other things, “ ‘[t]he agreement provides that
it is enforceable or binding or words to that effect.’ ” (Italics added.) “In order to preserve the
confidentiality required to protect the mediation process and provide clear drafting guidelines,”
we held that, to satisfy section 1123, subdivision (b), the written agreement “must directly express
the parties' agreement to be bound by the document they sign.” (Fair, supra, 40 Cal.4th 189,
197, 51 Cal.Rptr.3d 871, 147 P.3d 653, italics added.) Thus, the writing must include, on its
face, “a statement that it is ‘enforceable’ or ‘binding,’ or a declaration in other terms with the
same meaning.” (Id., at pp. 199–200, 51 Cal.Rptr.3d 871, 147 P.3d 653, italics added.) The mere
inclusion of “terms unambiguously signifying the parties' intent to be bound” (id., at p. 197, 51
Cal.Rptr.3d 871, 147 P.3d 653, italics added) will not suffice (id., at p. 200, 51 Cal.Rptr.3d 871,
147 P.3d 653).


We further determined in Fair that a written settlement reached in mediation cannot be made
admissible by virtue of extrinsic evidence of a party's intent to be bound, such as a representation
in court by that party's attorney that a final, enforceable agreement was reached in mediation. As
we explained, section 1123, subdivision (b) “is designed to produce documents that clearly reflect
the parties' agreement that the settlement terms are ‘enforceable or binding.’ ” (Fair, supra, 40
Cal.4th 189, 198, 51 Cal.Rptr.3d 871, 147 P.3d 653.)


In reaching these conclusions, we noted that a tentative working document produced in mediation
may include terms, such as an arbitration provision, “without reflecting an actual agreement
to be bound. If such a typical settlement provision were to trigger admissibility, parties might
inadvertently give up the protection of mediation confidentiality during their negotiations over the
terms of settlement.” (Fair, supra, 40 Cal.4th 189, 198, 51 Cal.Rptr.3d 871, 147 P.3d 653.) Durable
settlements, we explained, are more likely to result “if [section 1123, subdivision (b) ] is ***448
applied to require language directly reflecting the parties' awareness that they are executing an
‘enforceable or binding’ agreement.” (Fair, supra, 40 Cal.4th at p. 198, 51 Cal.Rptr.3d 871, 147
P.3d 653.)


[8]  Most recently, in Simmons, we held that the judicial doctrines of equitable estoppel and
implied waiver are not valid exceptions to the strict technical requirements set forth in the
mediation confidentiality statutes for the disclosure and admissibility of oral settlement agreements
reached in mediation. (§§ 1118, 1122, subd. (a), 1124.) Thus, we determined, when the plaintiffs
*127  sued to enforce an oral mediation agreement the defendant had refused to sign, 5  the
plaintiffs could **1090  not claim the defendant's pretrial disclosure of the agreement for litigation
purposes estopped her from invoking the mediation confidentiality statutes, or constituted a waiver
of their requirements. 6
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5 Except where confidentiality has been waived (§ 1124, subd. (b); see fn. 6, post ), or
where disclosure is necessary to show fraud, illegality or duress (§ 1124, subd. (c)), an
oral agreement reached in mediation is inadmissible and protected from disclosure (§ 1119,
subds. (a), (b)) unless all of the following requirements are satisfied: (1) the oral agreement
is transcribed by a court reporter, or recorded by a reliable means of sound recording (§ 1118,
subd. (a)), (2) the agreement's terms are recited on the record, in the presence of all parties
and the mediator, and the parties state on the record they agree to the terms recited (id., subd.
(b)), (3) the parties to the agreement “expressly state on the record that the agreement is
enforceable, or binding or words to that effect” (id., subd. (c)), and (4) the transcription or
recording is reduced to writing and signed by the parties within 72 hours after it is recorded
(id., subd. (d)). (See § 1124.)


6 As noted above, a communication or writing “made or prepared for the purpose of, or in the
course of, or pursuant to” a mediation may be disclosed or admitted in evidence if (1) all
participants in the mediation expressly so agree in writing, or orally as prescribed in section
1118 (§ 1122, subd. (a)(1)), or (2) the communication or writing was prepared “by or on
behalf of fewer than all the mediation participants,” those participants expressly so agree in
writing, or orally as prescribed in section 1118, and “the communication ... or writing does
not disclose anything said or done or any admission made in the course of the mediation” (§
1122, subd. (a)(2)). An oral agreement made “in the course of, or pursuant to, a mediation” is
not inadmissible or protected from disclosure if the agreement satisfies the requirements of
subdivisions (a), (b), and (d) of section 1118 (see fn. 5, ante ), “and all parties to the agreement
expressly agree, in writing or orally in accordance with Section 1118, to disclosure of the
agreement.” (§ 1124, subd. (b).)


We affirmed once again in Simmons that the Legislature intended the unambiguous provisions
of the mediation confidentiality statutes to be applied broadly (Simmons, supra, 44 Cal.4th
570, 580, 80 Cal.Rptr.3d 83, 187 P.3d 934), that exceptions are limited to narrowly proscribed
statutory exemptions, and that “[e]xcept in cases of express waiver or where due process is
implicated” (id., at p. 582, 80 Cal.Rptr.3d 83, 187 P.3d 934; see Foxgate, supra, 26 Cal.4th 1,
15–17, 108 Cal.Rptr.2d 642, 25 P.3d 1117; Rinaker v. Superior Court (1998) 62 Cal.App.4th 155,
167, 74 Cal.Rptr.2d 464 (Rinaker ) [mediator required to testify where juvenile's due process
right to confront witnesses outweighed mediation confidentiality]; Olam v. Congress Mortg. Co.
(N.D.Cal.1999) 68 F.Supp.2d 1110, 1118–1119, 1129 [parties expressly waived confidentiality] ),
mediation confidentiality must be strictly enforced, even where competing policy considerations
are present.


We determined that Simmons, “[l]ike Foxgate and Rojas, ... [did] not implicate any due process
right equivalent to the right bestowed by the confrontation clause of the United States Constitution,
nor ha[d] the parties executed express waivers ***449  of confidentiality.” (Simmons, supra,
44 Cal.4th at p. 583, 80 Cal.Rptr.3d 83, 187 P.3d 934.) Accordingly, we concluded that
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litigation conduct by the defendant, not meeting the technical requirements for the disclosure
of an agreement *128  reached in mediation, neither estopped her from invoking mediation
confidentiality nor constituted an implied waiver of such confidentiality. (Id. at pp. 582–588, 80
Cal.Rptr.3d 83, 187 P.3d 934; accord: Eisendrath v. Superior Court (2003) 109 Cal.App.4th 351,
360–365, 134 Cal.Rptr.2d 716 (Eisendrath ) [no implied waiver by conduct].)


Here, as in Foxgate, Rojas, Fair, and Simmons, the plain language of the mediation confidentiality
statutes controls our result. Section 1119, subdivision (a) clearly provides that “[n]o evidence
of anything said or any admission made for the purpose of, in the course of, or pursuant
to, a mediation ... is admissible or subject to discovery....” As we noted in Simmons, section
1119, adopted in 1997, “is more expansive than its predecessor, former section 1152.5.
Section 1119, subdivision (a), extends to oral communications made for the purpose of or
pursuant to a mediation, not just to oral communications made in the course of the mediation.
[Citation.]” (Simmons, supra, 44 Cal.4th 570, 581, 80 Cal.Rptr.3d 83, 187 P.3d 934, italics added,
citing Cal. Law Revision Com. com., now reprinted at 29B pt. 3B West's Ann. Evid.Code (2009
ed.) foll. § 1119, p. 391.)


[9]  The obvious purpose of the expanded language is to ensure that the statutory protection
extends beyond discussions carried out directly between the opposing parties to the dispute, or with
the mediator, during the mediation proceedings themselves. All oral or written communications
are covered, if **1091  they are made “for the purpose of” or “pursuant to” a mediation. (§ 1119,
subds.(a), (b).) It follows that, absent an express statutory exception, all discussions conducted
in preparation for a mediation, as well as all mediation-related communications that take place
during the mediation itself, are protected from disclosure. Plainly, such communications include
those between a mediation disputant and his or her own counsel, even if these do not occur in the
presence of the mediator or other disputants. 7


7 At oral argument, petitioner's counsel stressed that section 1119, subdivision (a) prohibits the
discovery or admission in evidence “of anything said or any admission made for the purpose
of, in the course of, or pursuant to, a mediation....” (Italics added.) Counsel seemed to suggest
the italicized phrase “or any admission made” effectively narrows the plain meaning of
“anything said” by limiting protection to mediation-related oral communications that are in
the nature of damaging admissions. We find no evidence to support this construction. Similar
disjunctive language has existed in the statute since the 1985 adoption of section 1119,
subdivision (a)'s predecessor, former section 1152.5, subdivision (a) (Stats.1985, ch. 731, p.
2379), and appeared in the original version of the 1985 bill (see Assem. Bill No. 1030 (1985–
1986 Reg. Sess.) as introduced Feb. 27, 1985, p. 1 (Assembly Bill No. 1030)). Portions of
the legislative history of Assembly Bill No. 1030 declare that the protective purpose extends,
interchangeably, to “disclosures,” “information,” and “communications.” (Recommendation
relating to Protection of Mediation Communications, 11 Cal. L. Revision Com. Rep. (1985)
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pp. 241, 247–248, Assem. Com. on Judiciary, Analysis of Assem. Bill No. 1030 as amended
Apr. 8, 1985, pp. 1, 2; Sen. Com. on Judiciary, Analysis of Assem. Bill No. 1030 as
amended July 1, 1985, pp. 1–3.) However, petitioner cites no document from this history,
and we have found none, that indicates the phrase “or any admission made” was intended,
in particular, to limit the plain meaning of “anything said.” Nor does the history of the
1997 legislation that was enacted as the current statutes suggest any such significance.
On the contrary, as previously noted, the California Law Revision Commission comment
to section 1119, subdivision (a) emphasizes that this provision was intended to broaden
the protection for mediation-related discussions by extending it beyond utterances “in the
course” of a mediation to include “oral communications made for the purpose of or pursuant
to a mediation.” (Cal. Law Revision Com. com., 29B pt. 3B West's Ann. Evid.Code, supra,
foll. § 1119, p. 391, italics added.) In this context, the phrase “anything said or any admission
made” seems intended, at most, to indicate that the protection applies not only to damaging
admissions conveyed by any means in the context of a mediation, but also, in an abundance
of caution, to all other things “said ... for the purpose of, in the course of, or pursuant to, a
mediation....” (§ 1119, subd. (a), italics added.)


***450  *129  This conclusion is reinforced by examination of section 1122, subdivision
(a)(2), which sets forth the circumstances under which fewer than all of the participants
in a mediation may stipulate to the disclosure of otherwise confidential mediation-related
communications. Under this statute, those mediation participants “by or on [whose] behalf” a
mediation-related communication, document, or writing was prepared may agree, under specified
statutory procedures, to its disclosure, but only insofar as the communication in question “does
not [reveal] anything said or done ... in the course of the mediation.” (Italics added.) Section
1122, subdivision (a)(2) thus presupposes there are mediation-related communications that (1) are
prepared “by or on behalf of fewer than all the mediation participants,” and (2) do not “disclose
anything said or done ... in the course of the mediation,” but (3) are nonetheless protected by
mediation confidentiality unless the affected participants otherwise agree. (Ibid.) Logically, these
must include communications that are made or prepared outside a mediation, but are “for the
purpose of” or “pursuant to” the mediation. (§ 1119, subds. (a), (b).) Such mediation-related
communications plainly encompass those between a mediation disputant and the disputant's
counsel, even though these occur away from other mediation participants and reveal nothing about
the mediation proceedings themselves.


Agreeing with petitioner's contrary contention, the Court of Appeal majority noted that mediation
is defined as “a process in which a neutral person or persons facilitate communication between
the disputants to assist them in reaching a mutually acceptable agreement.” (§ 1115, subd. (a),
italics added.) The majority thus reasoned that the “[l]egislative intent and policy behind mediation
confidentiality are to facilitate communication by a party that otherwise the party would not
provide, given the potential for another party to the mediation to use the information against the
revealing party; they are not to **1092  facilitate communication between a party and his own
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attorney.” (Italics added.) Focusing on our statement in Foxgate that the frank exchange essential
to a successful mediation “ ‘is achieved only if the participants know that what is said in the
mediation will not be used to their detriment through later court proceedings and other adjudicatory
processes' ” (Foxgate, *130  supra, 26 Cal.4th 1, 14, 108 Cal.Rptr.2d 642, 25 P.3d 1117, italics
added), the majority concluded that a party to mediation, and the party's attorney, are a single
mediation “participant” whose communications inter se are not within the intended purview of the
mediation confidentiality statutes.


[10]  But there is no persuasive basis to equate mediation “parties” or “disputants” with mediation
“participants,” and thus to restrict confidentiality to potentially damaging mediation-related
exchanges between disputing parties. In the first place, section 1119, subdivisions (a) and (b), do
not restrict confidentiality to communications ***451  between mediation “participants.” They
provide more broadly that “[n]o evidence of anything said ” (§ 1119, subd. (a), italics added), and
“[n]o writing” (id., subd. (b)), is discoverable or admissible in a legal proceeding if the utterance
or writing was “for the purpose of, in the course of, or pursuant to, a mediation....” (Id., subds. (a),
(b).) The protection afforded by these statutes is not limited by the identity of the communicator,
by his or her status as a “party,” “disputant,” or “participant” in the mediation itself, by the
communication's nature, or by its specific potential for damage to a disputing party.


[11]  Second, the Court of Appeal majority's assumption that the mediation “disputants” are the
only “participants” in the mediation, and that a disputant and his or her counsel are thus a single
“participant,” does not bear scrutiny. “Participants” are not defined in the statutory text, but they
are mentioned at several points in the statutory scheme, under circumstances making clear that the
term “participants” includes more than the mediation parties or disputants.


Thus, section 1119, subdivision (c) provides that “[a]ll communications, negotiations, or
settlement discussions by and between participants in the course of a mediation ... shall remain
confidential.” The California Law Revision Commission comment following section 1119 states,
as to subdivision (c), that “[a] mediation is confidential notwithstanding the presence of an
observer, such as a person evaluating or training the mediator or studying the mediation
process.” (Cal. Law Revision Com. com., 29B pt. 3B West's Ann. Evid.Code, supra, foll. § 1119, p.
391.) The implication is that such an observer is to be considered a “participant” in the mediation,
who is obliged to maintain the confidentiality of communications in the course of a mediation.


An even clearer indication of the correct concept of “participants” arises in connection with
section 1122. As noted above, section 1122, subdivision (a) states the conditions under which
agreement can be reached for the disclosure and admission in evidence of otherwise confidential
materials. Subdivision (a)(1) states that mediation-related communications and writings are not
made inadmissible, or protected from disclosure, if “[a]ll persons who conduct or *131  otherwise
participate in the mediation” expressly agree to such disclosure by the prescribed statutory means.
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Subdivision (a)(2) provides that a communication or writing prepared “by or on behalf of fewer
than all the mediation participants” is not protected from disclosure, or made inadmissible, if “those
participants” agree to permit disclosure, and the communication or writing “does not disclose
anything said or done ... in the course of the mediation.”


[12]  The California Law Revision Commission comment following section 1122 states, in its
analysis of subdivision (a)(1), that “mediation documents and communications may be admitted
or disclosed only upon agreement of all participants, including not only parties but also the
mediator and other nonparties attending the mediation (e.g., a disputant not involved in litigation,
a spouse, an accountant, an insurance representative, or an employee of a corporate affiliate).” (Cal.
Law Revision Com. com., 29B pt. 3B West's Ann. Evid.Code, supra, foll. § 1122, p. 409, italics
added.) The list provided by the Commission is, by its terms, not all-inclusive **1093  (note the
“e.g.” preceding the examples given), and no reason appears why other persons attending and
assisting in the mediation on behalf of the disputants, such as their counsel, are not themselves
distinct “participants” who must agree to the disclosure of confidential mediation- ***452  related
communications they made or received. 8  Though petitioner urges us to do so, we therefore decline
to accept the Court of Appeal's “single participant” characterization, which contradicts the plain
import of the statutes. 9


8 As real parties observe, Judicial Council rules governing minimum standards of conduct for
civil mediators define a “ ‘[p]articipant’ ” in mediation as “any individual, entity, or group,
other than the mediator taking part in a mediation, including but not limited to attorneys for
the parties.” (Cal. Rules of Court, rule 3.852(3), italics added.) The rules further provide
that prior to the first mediation session, the mediator must provide the participants with a
general explanation of mediation confidentiality. (Id., rule 3.854(c).) Under the rules, the
mediator is further required to give all participants advance warning if he or she intends to
speak with one or more participants outside the other participants' presence, and is prohibited
from disclosing information revealed in confidence “unless authorized to do so by the
participant or participants who revealed the information.” (Ibid.) We do not rely directly on
the definition of “participant” in the Judicial Council rules, however, because the definitions
therein provided “are applicable only to these rules of conduct and do not limit or expand
mediation confidentiality under the Evidence Code or other law.” (Advisory Com. com., 23
pt. 1A West's Ann.Codes Court Rules (2006 ed.) foll. rule 3.852, p. 424.)


9 Petitioner urges that even if the attorneys who represent a mediation disputant are themselves
“participants” in the mediation, they should not be deemed separate “participants” who
may thus unilaterally block the discovery and admission in evidence of mediation-
related attorney-client communications pertinent to the client's suit against them for legal
malpractice. But we see no basis to reach this construction of the statutory language. Section
1122, subdivision (a)(2) clearly requires that when a communication was prepared “by
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or on behalf of fewer than all participants, those participants ” must expressly agree to
disclosure of the communication. (Italics added.) Any mediation-related communications
from WCCP attorneys to petitioner were prepared “by” those “participant” lawyers, who,
under the statutory language, must therefore consent by statutory procedures to the disclosure
of such communications.
Indeed, other provisions of the statute undermine petitioner's contention that a mediation
disputant's participating lawyers are bound, as the disputant's agents, by the disputant's
unilateral decision to waive confidentiality. Section 1115, subdivision (b) defines a
“mediator” to include not only the neutral person who conducts a mediation, but also “any
person designated by [the] mediator either to assist in the mediation or to communicate
with the participants in preparation for [the] mediation.” In turn, section 1122, subdivision
(b) provides that whenever a mediator expressly agrees to disclosure of an otherwise
confidential communication, that agreement also binds the persons described in section 1115,
subdivision (b). Insofar as the statutory scheme expressly defines one mediation participant
(the mediator) to include his or her assisting agents, and explicitly binds those agents to the
mediator's disclosure decision, we may assume the statute does not implicitly extend similar
treatment to the relationship between another mediation participant (a disputant) and the
disputant's participating counsel.


The Court of Appeal majority also implied that the mediation confidentiality statutes, in their role
as protectors of frank exchanges between the parties *132  to a mediation, were not intended
to trump section 958, which eliminates the confidentiality protections otherwise afforded by
the attorney-client privilege (§ 950 et seq.) in suits between clients and their own lawyers.
But the mediation confidentiality statutes include no exception for legal malpractice actions by
mediation disputants against their own counsel. Moreover, though both statutory schemes involve
the shielding of confidential communications, they serve separate and unrelated purposes.


A legal client's personal statutory privilege of confidentiality (§§ 953, 954), applicable to all
communications between client and counsel (§ 952), allows the client to consult frankly with
counsel on any matter, ***453  without fear that others may later discover and introduce against
the client confidences exchanged in the attorney-client relationship. The exception to the privilege
set forth in section 958 simply acknowledges that, in litigation between lawyer and client, the
client should not be able to use the privilege to bar otherwise relevant and admissible evidence
which supports the lawyer's claim, or undermines the client's.


[13]  [14]  [15]  [16]  By contrast, the mediation confidentiality statutes do not create a
“privilege” in favor of any particular person. (See, e.g., **1094  Wimsatt, supra, 152 Cal.App.4th
137, 150, fn. 4, 61 Cal.Rptr.3d 200; Eisendrath, supra, 109 Cal.App.4th 351, 362–363, 134
Cal.Rptr.2d 716; but see, e.g., Stewart v. Preston Pipeline Inc. (2005) 134 Cal.App.4th 1565,
1572, fn. 5, 36 Cal.Rptr.3d 901 [referring to a “mediation privilege”].) Instead, they serve the
public policy of encouraging the resolution of disputes by means short of litigation. The mediation
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confidentiality statutes govern only the narrow category of mediation-related communications,
but they apply broadly within that category, and are designed to provide maximum protection
for the privacy of communications in the mediation context. A principal purpose is to assure
prospective participants that their interests will not be damaged, first, by attempting this alternative
*133  means of resolution, and then, once mediation is chosen, by making and communicating
the candid disclosures and assessments that are most likely to produce a fair and reasonable
mediation settlement. To assure this maximum privacy protection, the Legislature has specified
that all mediation participants involved in a mediation-related communication must agree to its
disclosure.


[17]  [18]  Neither the language nor the purpose of the mediation confidentiality statutes supports
a conclusion that they are subject to an exception, similar to that provided for the attorney-client
privilege, for lawsuits between attorney and client. 10  The instant Court of Appeal's contrary
conclusion is nothing more or less than a judicially crafted exception to the unambiguous language
of the mediation confidentiality statutes in order to accommodate a competing policy concern—
here, protection of a client's right to sue his or her attorney. We and the Courts of Appeal have
consistently disallowed such exceptions, even where the equities appeared to favor them.


10 Petitioner urges that if mediation confidentiality applies to private conversations between
lawyer and client, insofar as they relate to a mediation, the attorneys get the best of both
worlds when sued by a client for malpractice in connection with the mediation—i.e.,
the suit waives the attorney-client privilege, allowing the lawyers to present confidential
communications favorable to them, but the mediation confidentiality statutes prevent the
client from presenting evidence of such private discussions insofar as they are damaging
to the attorneys. Petitioner overlooks that the mediation confidentiality statutes work both
ways; they prevent either party to the malpractice suit from disclosing the content of their
private mediation-related communications unless (1) the other agrees by the statutory means,
and (2) the disclosure reveals nothing said or done in the mediation proceedings themselves.


Of particular interest in this regard is the Court of Appeal's decision in Wimsatt. There, the court
held that mediations briefs and attorney e-mails written and sent in connection with the mediation
were protected from disclosure by the mediation confidentiality statutes, even when one of the
mediation disputants sought these materials in support of his legal malpractice action against
his own attorneys. Confirming that there is no “attorney malpractice” exception to mediation
confidentiality, ***454  the Wimsatt court explained: “Our Supreme Court has clearly and
[unequivocally] stated that we may not craft exceptions to mediation confidentiality. [Citation.]
The Court has also stated that if an exception is to be made for legal misconduct, it is for the
Legislature to do, and not the courts. [Citation.]” (Wimsatt, supra, 152 Cal.App.4th 137, 163, 61
Cal.Rptr.3d 200.) As the court in Wimsatt acknowledged, “[t]he stringent result we reach here
means that when clients, such as [the malpractice plaintiff in that case], participate in mediation
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they are, in effect, relinquishing all claims for new and independent torts arising from mediation,
including legal malpractice causes of action against their own counsel.” (Ibid.)


The instant Court of Appeal majority reasoned that Wimsatt's facts were distinguishable, because
there, communications between counsel for the *134  disputants were at issue, whereas here, the
communications sought occurred only between petitioner and his own counsel. However, as we
have explained, the language of the mediation confidentiality statutes extends beyond the narrow
circumstances at issue in Wimsatt; it plainly includes every oral or written communication by any
person that occurs “for the purpose of, in the course of, or pursuant to, a mediation.” (§ 1119,
subds. (a), (b).) As Wimsatt correctly determined, that broad rule does not become inapplicable in
cases where a **1095  client seeks disclosure of the confidential communication as evidence in
a legal malpractice action against his or her attorneys.


A United States District Court case, Benesch v. Green (N.D.Cal.2009) 2009 WL 4885215 (Benesch
), more recent than the Court of Appeal decision in this case, supports our analysis even more
closely than does Wimsatt. In Benesch, a mediation disputant sued her attorney, claiming counsel
committed malpractice by inducing her, in the mediation, to sign an enforceable “Term Sheet” that
failed to meet her aim of ensuring her daughter's inheritance rights. Defendant attorney sought
summary judgment, asserting that the client had no case without introducing evidence protected
by the mediation confidentiality statutes, including “the legal advice that [counsel] gave to [the
client], and the circumstances in which the Term Sheet was executed.” (Id., at p. *5.)


The district court denied summary judgment, ruling that it was not absolutely clear the mediation
confidentiality statutes left the client without evidence sufficient to prove her case. Nonetheless,
the court agreed that the multiple California cases construing the mediation confidentiality
statutes, including Wimsatt, “generally support Defendant's position” that mediation-related
communications, including those only between client and counsel, are not subject to disclosure,
even when this may inhibit a client's claim that her lawyer committed malpractice. (Benesch, supra,
2009 WL 4885215, *5.)


In particular, Benesch criticized the instant Court of Appeal majority's decision as at odds
with section 1119, subdivision (a), contrary to the rule against implied exceptions to mediation
confidentiality, and “in significant tension with the large majority of California appellate
decisions” construing the mediation confidentiality statutes. (Benesch, supra, 2009 WL 4885215,
*7.) As the district court observed, even if a private attorney-client conversation did not occur “in
the course of” a mediation, this circumstance is not enough to exempt the communication from
confidentiality, because the statutory “protections also encompass communications made ‘for the
purpose of’ or ‘pursuant to’ mediation....” (Ibid.) The latter phrases, the court explained, “must
necessarily include statements that were not made in ***455  the course of the mediation itself,
or those additional provisions would be superfluous.” (Ibid.)
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*135  As pertinent here, the Benesch court declared, “Communications between counsel and
client that are materially related to the mediation, even if they are not made to another party or
the mediator, are ‘for the purpose of’ or ‘pursuant to’ mediation.” (Benesch, supra, 2009 WL
4885215, *7.) Indeed, the court noted, if protected communications did not include those outside
the mediation proceedings, it would be unnecessary and useless for section 1122, subdivision (a)
(2) to provide that communications by and between fewer than all participants in a mediation may
be disclosed if all such participants agree and “ ‘the communication ... does not disclose anything
said or done ... in the course of mediation.’ ” (Benesch, supra, at p. *7.)


[19]  We agree with this analysis. We further emphasize that application of the mediation
confidentiality statutes to legal malpractice actions does not implicate due process concerns so
fundamental that they might warrant an exception on constitutional grounds. Implicit in our
decisions in Foxgate, Rojas, Fair, and Simmons is the premise that the mere loss of evidence
pertinent to the prosecution of a lawsuit for civil damages does not implicate such a fundamental
interest.


The Court of Appeal in Wimsatt expressly reached this very conclusion. There, the trial court had
found that the mediation briefs and e-mails sought by the legal malpractice plaintiff were subject to
disclosure notwithstanding the mediation confidentiality statutes. The court had relied on Rinaker,
supra, 62 Cal.App.4th 155, 74 Cal.Rptr.2d 464, which held that, under the circumstances of that
case, the statutes governing mediation confidentiality were outweighed by juveniles' constitutional
right to obtain evidence crucial to their defense against allegations of criminal conduct.


However, in Wimsatt, the Court of Appeal rejected the analogy to Rinaker, explaining **1096
that “in Rinaker the information sought to be introduced was in delinquency proceedings where
the minors were being charged with criminal activity. In Rinaker, the information to be elicited
(admissions made by the victim) could have exonerated the minors. To deny the minors access
to the information would have denied them their constitutionally protected rights. In contrast, the
proceedings before us involve a civil legal malpractice action where money damages are sought.
The present case is no different from the thousands of civil cases routinely resolved through
mediation.” (Wimsatt, supra, 152 Cal.App.4th 137, 162, 61 Cal.Rptr.3d 200.) 11


11 Indeed, by their plain terms, section 1119, subdivisions (a) and (b), protect mediation-related
communications from disclosure and admissibility only in “arbitration[s], administrative
adjudication[s], civil action[s] [and] other noncriminal proceeding[s]....” (Italics added.)
Thus, we note, these statutes would afford no protection to an attorney who is criminally
prosecuted for fraud on the basis of mediation-related oral communications.
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*136  Furthermore, while we pass no judgment on the wisdom of the mediation confidentiality
statutes, we cannot say that applying the plain terms of those statutes to the circumstances of this
case produces a result that is either absurd or clearly contrary to legislative intent. The Legislature
decided that the encouragement of mediation to resolve disputes requires broad protection for the
confidentiality of communications exchanged in relation to that process, even where this protection
may sometimes result in the unavailability ***456  of valuable civil evidence. To this end, the
Legislature could further reasonably conclude that confidentiality should extend to “anything” said
or written “for the purpose of, in the course of, or pursuant to” a mediation (§ 1119, subds. (a),
(b)), including mediation-related discussions between a mediation disputant and his own counsel,
subject only to express waiver by all mediation “participants” involved in the communication (§
1122), including such attorneys.


Inclusion of private attorney-client discussions in the mediation confidentiality scheme addresses
several issues about which the Legislature could rationally be concerned. At the outset, the
Legislature might determine, such an inclusion gives maximum assurance that disclosure
of an ancillary mediation-related communication will not, perhaps inadvertently, breach the
confidentiality of the mediation proceedings themselves, to the damage of one of the mediation
disputants.


Moreover, as real parties observe, the Legislature might reasonably believe that protecting
attorney-client conversations in this context facilitates the use of mediation as a means of dispute
resolution by allowing frank discussions between a mediation disputant and the disputant's counsel
about the strengths and weaknesses of the case, the progress of negotiations, and the terms of a fair
settlement, without concern that the things said by either the client or the lawyers will become the
subjects of later litigation against either. The Legislature also could rationally decide that it would
not be fair to allow a client to support a malpractice claim with excerpts from private discussions
with counsel concerning the mediation, while barring the attorneys from placing such discussions
in context by citing communications within the mediation proceedings themselves.


We express no view about whether the statutory language, thus applied, ideally balances the
competing concerns or represents the soundest public policy. Such is not our responsibility or
our province. We simply conclude, as a matter of statutory construction, that application of the
statutes' plain terms to the circumstances of this case does not produce absurd results that are
clearly contrary to the Legislature's intent. Of course, the Legislature is free to reconsider whether
the mediation confidentiality statutes should preclude the use of mediation-related attorney-client
discussions to support a client's civil claims of malpractice against his or her attorneys.


*137  Finally, petitioner urges that application of the mediation confidentiality statutes to private
attorney-client communications creates a difficult line-drawing problem because, when such
discussions occur near the time of a mediation proceeding but in a broader litigation context, it may
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be “almost impossible” to determine whether the discussions were “exclusively” mediation related.
But petitioner's suggested alternative—that no private **1097  attorney-client communications,
however closely related to a mediation, are covered by mediation confidentiality—ignores the
plain language of the statutes. By their terms, “[n]o evidence of anything said,” and “[n]o writing ...
prepared” is subject to discovery or admission in evidence in any “civil action” if the utterance or
writing was “for the purpose of, in the course of, or pursuant to, a mediation ....” (§ 1119, subds. (a),
(b), italics added.) The exclusion of all private attorney-client communications from that proviso
would simply engraft an exception that does not appear in the mediation confidentiality statutes
themselves.


Moreover, we need not decide in this case the precise parameters of the phrase “for the purpose of,
in the course of, or pursuant to, a mediation.” The communications the trial court excluded from
discovery and evidence concerned ***457  the settlement strategy to be pursued at an immediately
pending mediation. They were closely related to the mediation in time, context, and subject matter,
and a number of them occurred during, and in direct pursuit of, the mediation proceeding itself.
Petitioner raises no factual dispute about the relationship between the excluded communications,
or any of them, and the mediation in which he was involved. There appears no basis to dispute
that they were “for the purpose of, in the course of, or pursuant to, a mediation ....” (§ 1119, subd.
(a).) 12


12 Petitioner suggests private attorney-client communications cannot be covered by the
mediation confidentiality statutes, because they are not part of the “mediation process.” In
support of this contention, petitioner cites Saeta v. Superior Court (2004) 117 Cal.App.4th
261, 11 Cal.Rptr.3d 610 for the proposition that the concept of “mediation” has limits.
Saeta held that the mediation confidentiality statutes did not apply to the proceedings
of a “termination review board” before which a discharged employee had a contractual
entitlement to review of the termination decision. The board was composed of an
employer representative, an employee representative, and a “neutral” third member, and was
empowered to take evidence, then report to the employer's home office its view whether
the termination should be upheld. (Id. at p. 265, 11 Cal.Rptr.3d 610.) Applying the premise
that “[statutory] privileges are narrowly construed ... because they operate to prevent the
admission of relevant evidence” (id., at p. 272, 11 Cal.Rptr.3d 610), the Saeta court observed
that the board there at issue, which included party representatives, and whose function
was to review and recommend, lacked two minimum elements of the “broad” definition of
mediation—“a neutral mediator or group of mediators” and an “aim to facilitate a mutually
acceptable result” by the parties' voluntary agreement (id., at p. 271, 11 Cal.Rptr.3d 610).
Nothing in Saeta is inconsistent with what we conclude here. No party disputes that the
proceeding of August 4, 2004, was a mediation, within the meaning of section 1115, to
attempt to settle the VDO suit. The only question presented is whether certain attorney-client
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communications were “for the purpose of, in the course of, or pursuant to,” that mediation.
(§ 1119, subd. (a).)


*138  We therefore conclude that the evidence the trial court ruled nondiscoverable and
inadmissible by reason of the mediation confidentiality statutes was not, as a matter of law,
excluded from coverage by those statutes on the mere ground that they were private attorney-
client communications which occurred outside the presence or hearing of the mediator or
any other mediation participant. Instead, such attorney-client communications, like any other
communications, were confidential, and therefore were neither discoverable nor admissible—even
for purposes of proving a claim of legal malpractice—insofar as they were “for the purpose of,
in the course of, or pursuant to, a mediation ....” (§ 1119, subd. (a).) By holding otherwise, and
thus overturning the trial court's exclusionary order, the Court of Appeal erred. We must therefore
reverse the Court of Appeal's judgment.


CONCLUSION


The Court of Appeal's judgment is reversed.


WE CONCUR: KENNARD, Acting C.J., WERDEGAR, MORENO, CORRIGAN, JJ., and
GEORGE, J. *


* Retired Chief Justice of California, assigned by the Chief Justice pursuant to article VI,
section 6 of the California Constitution.


CHIN, J.
I concur in the result, but reluctantly.


The court holds today that private communications between an attorney and a client related to
mediation remain confidential even in a lawsuit between the two. This holding **1098  will
effectively shield an attorney's actions during mediation, including advising the client, from a
malpractice ***458  action even if those actions are incompetent or even deceptive. 13  Attorneys
participating in mediation will not be held accountable for any incompetent or fraudulent actions
during that mediation unless the actions are so extreme as to engender a criminal prosecution
against the attorney. (See maj. opn., ante, 119 Cal.Rptr.3d at p. 455, fn. 11, 244 P.3d at p. 1096,
fn. 11.) This is a high price to pay to preserve total confidentiality in the mediation process.
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13 I emphasize that I am not suggesting there was any malpractice or deception in this case.
The merits of the underlying lawsuit are not before us and, after today's ruling, might never
come before any court. I am speaking in general.


I greatly sympathize with the Court of Appeal majority's attempt to interpret the statutory language
as not mandating confidentiality in this *139  situation. But, for the reasons the present majority
gives, I do not believe the attempt quite succeeds.


Moreover, although we may sometimes depart from literal statutory language if a literal
interpretation “would result in absurd consequences that the Legislature did not intend” (In re
Michele D. (2002) 29 Cal.4th 600, 606, 128 Cal.Rptr.2d 92, 59 P.3d 164), I believe, just barely,
that the result here does not so qualify. Plausible policies support a literal interpretation. Unlike
the attorney-client privilege—which the client alone holds and may waive (Evid.Code, §§ 953,
954)—mediation confidentiality implicates interests beyond those of the client. Other participants
in the mediation also have an interest in confidentiality. This interest may extend to private
communications between the attorney and the client because those communications themselves
will often disclose what others have said during the mediation. Additionally, as the majority
notes, it might “not be fair to allow a client to support a malpractice claim with excerpts from
private discussions with counsel concerning the mediation, while barring the attorneys from
placing such discussions in context by citing communications within the mediation proceedings
themselves.” (Maj. opn., ante, 119 Cal.Rptr.3d at p. 456, 244 P.3d at p. 1096.)


Accordingly, I agree with the majority that we have to give effect to the literal statutory language.
But I am not completely satisfied that the Legislature has fully considered whether attorneys
should be shielded from accountability in this way. There may be better ways to balance the
competing interests than simply providing that an attorney's statements during mediation may
never be disclosed. For example, it may be appropriate to provide that communications during
mediation may be used in a malpractice action between an attorney and a client to the extent they
are relevant to that action, but they may not be used by anyone for any other purpose. Such a
provision might sufficiently protect other participants in the mediation and also make attorneys
accountable for their actions. But this court cannot so hold in the guise of interpreting statutes that
contain no such provision. As the majority notes, the Legislature remains free to reconsider this
question. It may well wish to do so.


This case does not present the question of what happens if every participant in the mediation except
the attorney waives confidentiality. Could the attorney even then prevent disclosure so as to be
immune from a malpractice action? I can imagine no valid policy reason for the Legislature to
shield attorneys even in that situation. I doubt greatly that one of the Legislature's purposes in
mandating confidentiality was to permit attorneys to commit ***459  *140  malpractice without
accountability. Interpreting the statute to require confidentiality even when everyone but the
attorney has waived it might well result in absurd consequences that the Legislature did not intend.
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That question will have to await another case. But the Legislature might also want to consider
this point.


All Citations


51 Cal.4th 113, 244 P.3d 1080, 119 Cal.Rptr.3d 437, 11 Cal. Daily Op. Serv. 546, 2011 Daily
Journal D.A.R. 658
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5 Cal.3d 730, 488 P.2d 953, 97 Cal.Rptr. 385
Supreme Court of California


COUNTY OF ALAMEDA et al., Plaintiffs and Respondents,
v.


ROBERT B. CARLESON, as Director, etc., Defendant and Respondent; CALIFORNIA
WELFARE RIGHTS ORGANIZATION et al., Movants and Appellants.


MARY HAVENS et al., Plaintiffs and Respondents,
v.


ROBERT B. CARLESON, as Director, etc., Defendant and Appellant.
COUNTY OF ALAMEDA et al., Petitioners,


v.
THE SUPERIOR COURT OF SACRAMENTO COUNTY, Respondent;
ROBERT B. CARLESON, as Director, etc., et al., Real Parties in Interest.
CALIFORNIA WELFARE RIGHTS ORGANIZATION et al., Petitioners,


v.
THE SUPERIOR COURT OF ALAMEDA COUNTY, Respondent;


ROBERT B. CARLESON, as Director, etc., et al., Real Parties in Interest.


S.F. No. 22820., Sac. No. 7898., S.F. No. 22816., S.F. No 22817.
Sept. 21, 1971.


SUMMARY


In one of several cases involving the question whether the state's AFDC program for aid to needy
families with children conforms to the governing provisions of the Social Security Act, the trial
court issued a writ of mandate requiring the Director of the Department of Social Welfare to alter
his interpretation of the “disregard” and “work-related expense” provisions of the federal act.
(Superior Court of Alameda County, No. 408961, Robert H. Kroninger, Judge.)


The Supreme Court consolidated the several cases, noted that a determination of the appeal in
the described case would render the others moot, *731  and selected that appeal as the most
appropriate vehicle for review of the substantive issues involved in all the cases. On that appeal,
the court reversed and instructed the trial court to vacate the peremptory writ of mandate, and to
order the Director of the Department of Social Welfare to rescind an emergency regulation that had
been promulgated pursuant to that writ. The Supreme Court confirmed the director's interpretation
of the governing provisions of the Social Security Act as entitling in otherwise qualified family
to the benefit of the “disregard” provision of the act if the family had received an AFDC grant in
the past four months, and as entitling such a family to deduct all work-related expenses actually
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incurred, without regard to the reasonableness of the amount expended. (Opinion by Burke, J.,
expressing the unanimous view of the court.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b)
Appeal and Error § 90--Persons Entitled to Appeal--Who Is Party Aggrieved--Effect of Motion
to Vacate by Amicus Curiae.
California Welfare Rights Organization, appearing as amicus curiae in an action resulting in a
judgment by which it was “aggrieved,” became a party to the action for purposes of taking an
appeal by moving to vacate the judgment, with the result that the Supreme Court had jurisdiction
to determine substantive issues raised on the organization's appeal.


(2)
Appeal and Error § 97--Persons Entitled to Appeal--Persons Who Are Denied Right to Intervene--
Appeal From Order of Denial.
Under the general rule that only parties of record may appeal, a person who is denied the right
to intervene in an action ordinarily may not appeal from a judgment subsequently entered in the
action, but may appeal from the order denying intervention.


(3)
Appeal and Error § 90--Persons Entitled to Appeal--Who Is Party Aggrieved--Effect of Motion
to Vacate.
A person who is legally “aggrieved” by judgment may become a party of record and obtain a right
to appeal by moving to vacate the judgment, pursuant to Code Civ. Proc., § 663.


(4)
Appeal and Error § 90--Persons Entitled to Appeal--Who Is Party Aggrieved--Effect of Motion
to Vacate.
A person is considered “aggrieved,” within the rule permitting an “aggrieved” party to appeal
*732  from a judgment, if he has immediate, pecuniary and substantial interests that are injuriously
affected by the judgment.


[See Cal.Jur.2d, Appeal and Error, § 111.]
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(5)
Paupers § 12.5--Actions--Appeal--Who Is Party Aggrieved.
California Welfare Rights Organization and its members were legally “aggrieved” by a judgment
so as to entitle the organization to appeal therefrom, where the judgment had an immediate,
pecuniary and substantial effect on its members' right to welfare benefits under the California
AFDC program.


(6)
Judgments § 133--Change, Amendments or Correction--Judicial Errors.
Ordinarily, a trial court cannot correct judicial, as distinguished from clerical, error in a judgment,
except in accordance with statutory procedures.


(7)
Judgments § 114(0.5)--Conformity to Pleadings, Verdict and Findings-- Remedy for
Nonconformity--Motion Under Statute.
Code Civ. Proc., § 663, in authorizing a motion to vacate a judgment for incorrect or erroneous
conclusions of law not consistent with, or not supported by, the findings of fact, permits the motion
to be made whenever the trial judge draws an incorrect legal conclusion or renders an erroneous
judgment on the facts found to exist.


(8)
Statutes § 177--Aids to Construction--History.
In construing a statutory provision, the court may consider the legislative history underlying its
adoption.


(9)
State of California § 33--Fiscal Matters--Limitations on Disposal--Gift of Public Funds--What
Constitutes.
Generally, in determining whether an appropriation of public funds is to be considered a gift such
as is proscribed by Const., art. XIII, § 25, the primary question is whether the funds are to be used
for a “public” or “private” purpose.


(10)
State of California § 33--Fiscal Matters--Limitations on Disposal-- Gift of Public Funds--What
Constitutes.
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The benefit to the state from an expenditure of funds for a public purpose, is in the nature of
consideration, and, therefore, the funds are not a gift, in contemplation of Const., art. XIII, § 25,
even though private persons are benefited therefrom. *733


(11)
State of California § 33--Fiscal Matters--Limitations on Disposal-- Gift of Public Funds--What
Constitutes.
The Legislature's discretion in determining what constitutes a public purpose within the
contemplation of Const., art. XIII, § 25, will not be disturbed by the courts so long as the
determination has a reasonable basis.


(12)
Paupers § 7--Eligibility--AFDC Program--Income “Disregard Provision-- Equal Protection of
Laws.
The state's compliance with the “income-disregard” provision of 42 U.S.C. § 602, subd. (a)(8),
under an interpretation that a family, otherwise qualified, would be entitled to the ‘'disregard” if
the family had received an AFDC grant in the past four months, would not result in a denial of
equal protection of the law.


(13)
Paupers § 2--Validity of Statutes--AFDC Program--Income “Disregard Provision”--Gift of Public
Funds.
The state's compliance with the “income disregard” provision of 42 U.S.C. § 602, subd. (a) (8),
under an interpretation that a family otherwise qualified, would be entitled to the “disregard” if
the family had received an AFDC grant in the past four months, would not result in an unlawful
gift of public funds.


(14)
Paupers § 7--Eligibility--AFDC Program--Deduction of Work-Related Expenses.
42 U.S.C. § 602, subd. (a)(7), requires that all work-related expenses reasonably attributable to the
production of income be considered in determining eligibility under the California AFDC program.


(15)
Paupers § 7--Eligibility--AFDC Program--Deduction of Work-Related Expenses--Deductibility of
Tax Withholdings and Pension Plan Contributions.
Such involuntary deductions as tax withholdings or pension plan contributions constitute proper
deductions under 42 U.S.C. § 602, subd. (a)(7).
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(16)
Paupers § 7--Eligibility--AFDC Program--Deduction of Work-Related Expenses--Effect of Return
of Tax Withholdings or Pension Contributions.
With respect to whether a refund or repayment of tax withholdings or pension plan contributions
is to be considered as income in determining eligibility under the California AFDC program, the
state may distinguish between nonrecurring lump sum payments and payments recurring over a
period of two or more months. *734


COUNSEL
Clifford Sweet, William R. Petrocelli, Lawrence A. Baskin, Denis Clifford and F. Hayden Curry
for Movants and Appellants in No. 22820, Plaintiffs and Respondents in No. 7898, Real Parties
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Evelle J. Younger, Attorney General, and Jay S. Linderman, Deputy Attorney General, for
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BURKE, J.


These consolidated cases involve questions of interpretation of certain provisions of the Social
Security Act (42 U.S.C. § 602, subd. (a)), which set forth the requisites for a state plan for aid
and services to needy families with children (AFDC program). At issue is the important question
whether California's plan, as set forth in the Welfare and Institutions Code and implemented
by regulations promulgated by the California Department of Social Welfare, conforms to the
provisions of the federal Act. 1


1 For additional background information regarding the AFDC program, see California Welfare
Rights Organization v. Carleson, 4 Cal.3d 445 [93 Cal.Rptr. 758, 482 P.2d 670], involving
a similar conformity problem.


In S.F. 22820 (hereafter “the Alameda action”) plaintiff counties brought an action in February
1971 for declaratory and injunctive relief in Alameda County against defendant Carleson, Director
of the Department of Social Welfare, contending that certain departmental regulations pertaining
to eligibility for AFDC grants were invalid as interpreted and applied by Carleson. Since the effect
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of a judgment in counties' favor would be *735  to terminate AFDC grants to certain welfare
recipients, California Welfare Rights Organization 2  and three individual welfare recipients
(hereafter collectively referred to as “CWRO”) sought to intervene as parties in the action, alleging
that they had a direct pecuniary interest in the amount of AFDC grants, which interest would
be directly affected by the result of counties' suit. (1a) The trial court denied intervention but
permitted CWRO to appear as amicus curiae. CWRO, on March 25, noticed an appeal from the
order denying intervention. Subsequently, on April 9, the trial court entered its judgment declaring
certain of Carleson's regulations invalid; on April 13, the court issued a peremptory writ of mandate
ordering him to amend, or alter his interpretation of those regulations along the lines requested by
counties. CWRO filed a motion to vacate the judgment and renewed its application to intervene,
but both motions were denied. 3  Thereupon, on May 7, CWRO noticed an appeal from the entire
proceedings in the case; defendant Carleson, however, has not appealed therefrom. We tranferred
CWRO's appeal to this court and, on June 14, stayed further enforcement of the judgment pending
our disposition of the appeal.


2 CWRO is an unincorporated association alleging that it “initiates litigation on behalf of its
members and all welfare recipients in the State of California.”


3 The trial court purported to “strike” the motion to vacate, rather than simply deny it, for
reasons discussed below.


Pursuant to the judgment and writ of mandate in the Alameda action, Carleson had, on April 29,
adopted an emergency regulation to become effective June 1, which would have the effect of
terminating AFDC grants to certain recipients. In an attempt to enjoin Carleson from carrying that
regulation into effect, CWRO (and three different welfare recipients) on May 17, initiated an action
(Sac. 7898, hereafter “the Sacramento action”), against Carleson in Sacramento County, seeking
injunctive and other extraordinary relief. The trial court on May 25 issued a temporary restraining
order enjoining Carleson from “instituting” the emergency regulation, and an alternative writ of
mandate compelling Carleson to rescind that regulation or to show cause on June 10 why such
relief should not be granted. On June 1, Carleson noticed his appeal from the temporary restraining
order. We transferred that appeal to this court and, on June 14, stayed the operation of that order
pending appeal. Thereafter, on June 23, we stayed further enforcement of Carleson's emergency
regulation pending our determination of the proceedings.


In S.F. 22816, counties (plaintiffs in the Alameda action) sought prohibition to restrain further
proceedings in the Sacramento action, alleging that the court was without jurisdiction to proceed
further in that action. We transferred the matter to this court and issued an alternative writ of
prohibition to the Sacramento court. *736
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Finally, in S.F. 22817, CWRO, on June 2, filed an original action in this court seeking supesedeas,
prohibition and mandate to stay enforcement of the Alameda judgment, to enjoin Carleson from
implementing the emergency regulation referred to above, to prohibit further enforcement of the
Alameda judgment, and to compel Carleson to rescind the emergency regulation. As noted above,
certain of the relief requested already has been granted by this court.


1. Procedural Matters
We have consolidated the foregoing cases so that this court might decide the important substantive
issues common to each of them. Since the Alameda action proceeded to trial and judgment, and
since the other actions now before us were filed either directly or indirectly in response to that
judgment, the appeal therefrom provides the most appropriate vehicle for review of those issues,
and our determination of that appeal would render moot the three remaining actions.


As indicated above, however, defendant Carleson chose not to appeal from the judgment obtained
by counties in the Alameda action. Thus, the question arises whether CWRO, denied the status of
intervener, had standing to appeal from that judgment. We have concluded that CWRO, by moving
to vacate the judgment, made itself a party to the Alameda action for purposes of taking an appeal.


“Any aggrieved party” may appeal from an adverse judgment. (Code Civ. Proc., § 902.) (2)It is
generally held, however, that only parties of record may appeal; consequently one who is denied
the right to intervene in an action ordinarily may not appeal from a judgment subsequently entered
in the case. (Braun v. Brown, 13 Cal.2d 130, 133–134 [87 P.2d 1009]; In re Veterans' Industries,
Inc., 8 Cal.App.3d 902, 916 [88 Cal. Rptr. 303].) Instead, he may appeal from the order denying
intervention. (Id.) 4  ( 3) Nevertheless, one who is legally “aggrieved” by a judgment may become
a party of record and obtain a right to appeal by moving to vacate the judgment pursuant to Code of
Civil Procedure section 663. (Eggert v. Pac. States S. & L. Co., 20 Cal.2d 199, 201 [124 P.2d 815];
Elliott v. Superior Court, 144 Cal. 501, 509 [77 P. 1109]; Estate of Partridge, 261 Cal.App.2d 58,
60–63 [67 Cal.Rptr. 433]; Butterfield v. Tietz, 247 Cal. App.2d 483, 484–485 [55 Cal.Rptr. 577];
*737  Estate of Sloan, 222 Cal.App. 2d 283, 291–292 [35 Cal.Rptr. 167].) ( 4) One is considered,
“aggrieved” whose rights or interests are injuriously affected by the judgment. (Elliott v. Superior
Court, supra., at p. 509; see Leoke v. County of San Bernardino, 249 Cal.App.2d 767, 770–771
[57 Cal.Rptr. 770]; Buffington v. Ohmert, 253 Cal.App.2d 254, 255 [61 Cal.Rptr. 360].) Appellants
interest “‘must be immediate, pecuniary, and substantial and not nominal or a remote consequence
of the judgment.”’ (See Leoke v. County of San Bernardino, supra. at p. 771.)


4 Under Code of Civil Procedure section 387 the trial court had broad discretion to permit or
deny intervention. (See Hausmann v. Farmers Ins. Exchange, 213 Cal. App.2d 611, 615–616
[29 Cal.Rptr. 75].) Although CWRO has also appealed from the order denying intervention,
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we need not consider whether the trial court abused its discretion, since our disposition of
these proceedings leaves the issue moot.


In the instant case, the judgment in the Alameda action, and the peremptory writ of mandate issued
pursuant thereto, ordered defendant Carleson to amend or reinterpret his regulations in a manner
which would, and did, 5  have the effect of terminating AFDC grants to welfare recipients such
as the individual applicant-interveners and others represented by CWRO. The Alameda judgment
was the initial essential step in the process ultimately resulting in the termination of benefits which,
as noted in Goldberg v. Kelly, 397 U.S. 254, 262 [25 L.Ed.2d 287, 295-296, 90 S.Ct. 1011], “are
a matter of statutory entitlement for persons qualified to receive them. Their termination involves
state action that adjudicates important rights.” (See also fn. 8 at p. 262 [25 L.Ed.2d at pp. 295-296].)
(5) Accordingly, it seems without question that CWRO 6  and its members were legally “aggrieved”
by the Alameda judgment, which had an immediate, pecuniary and substantial effect upon their
right to AFDC benefits.


5 Carleson's emergency regulation, adopted pursuant to the judgment in the Alameda action,
became effective on June 1, and had the immediate effect of terminating aid to thousands of
former welfare recipients. Our stay orders of June 14 and June 23 did not have the effect of
restoring lost benefits to those recipients.


6 In California Welfare Rights Organization v. Carleson, supra., 4 Cal.3d 445, we impliedly
acknowledged CWRO's standing to litigate on behalf of welfare recipients questions
concerning California's compliance with the Social Security Act.


The trial court ordered CWRO's motion to vacate “stricken” rather than simply denying it,
evidently on the basis that such a motion is unavailable to review judicial error. 7  (6) It is true
that ordinarily a trial court cannot correct judicial, as distinguished from clerical, error except in
accordance with statutory procedures. (Greene v. Superior Court, 55 Cal.2d 403, 405–406 [10
Cal.Rptr. 817, 359 P.2d 249]; Duff v. Duff, 256 Cal.App.2d 781, 785 [64 Cal.Rptr. 604]; Douglas
v. Douglas, 164 Cal.App.2d 225, 228-229 *738  [330 P.2d 655].) ( 7) Section 663, however,
furnishes sufficient statutory basis for CWRO's motion in the instant case. That section in part
provides that a judgment may on motion be vacated for “Incorrect or erroneous conclusions of
law not consistent with or not supported by the findings of fact ....” We interpret that language to
mean that the motion may be made whenever the trial judge draws an incorrect legal conclusion
or renders an erroneous judgment upon the facts found by it to exist. (See Howard A. Deason &
Co. v. Costa Tierra Ltd., 2 Cal.App.3d 742, 760 [83 Cal.Rptr. 105]; 3 Witkin, Cal. Procedure, pp.
2096–2097.)


7 Counties had also contended that CWRO's appeal from the order denying intervention
automatically stayed further proceedings regarding any of CWRO's claims (Code Civ. Proc.,
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§ 916, subd. (a)), and that the trial court consequently had no jurisdiction to entertain its
motion to vacate. Section 916, however, stays only those proceedings pertaining to the
subject matter of the appeal, namely, the question of CWRO's intervention. The trial court
could have properly proceeded to rule upon any further matters not related to the appeal.
(See Olson v. Hopkins, 269 Cal.App.2d 638, 644–645 [75 Cal.Rptr. 33].)


In the instant case, CWRO has contended that the trial court incorrectly concluded, on the basis of
the findings of fact (which included applicable provisions of the Social Security Act), that existing
regulations promulgated and interpreted by Carleson were invalid. If the court's conclusion was
indeed incorrect, that error could have been reviewed by a motion to vacate, under section 663. (1b)
We conclude, therefore, that CWRO became a party of record to the Alameda action, that it had
standing to appeal from the judgment in that case, and that consequently this court has jurisdiction
to determine the substantive issues raised in its appeal.


2. The Substantive Issues
As previously explained, in the Alameda action counties sought and obtained a judgment declaring
invalid and enjoining further implementation of certain regulations issued and interpreted by
Carleson and relating to eligibility for AFDC grant payments. These regulations were promulgated
to implement certain provisions of the Social Security Act (“the Act”) designed to provide an
incentive to employment for recipients of AFDC grants by permitting them to exclude a portion
of their earned income, and to deduct from income their work-related expenses, in determining
whether their level of income qualifies them for an AFDC payment. The counties contended, and
the trial court held, that Carleson's regulations permitted more generous exclusions and deductions
than authorized by the Act, thereby denying equal protection of the law to other welfare applicants
and sanctioning an illegal gift of public funds. Accordingly, the trial court ordered Carleson to
amend or reinterpret his regulations to conform to the Act.


a. The income-disregard exclusion
As we explained in California Welfare Rights Organization v. Carleson, supra., 4 Cal.3d 445, 448–
449, the Act (42 U.S.C. § 601) makes federal funds available to those states which have submitted
and had approved by the Department of Health, Education and Welfare (“HEW”) a plan for aid
*739  and services to needy families with children. Although the AFDC program is elective, once
a state chooses to join, its plan must comply with the mandatory requirements established by the
Act, as interpreted and implemented by regulations promulgated by HEW. (See also King v. Smith,
392 U.S. 309, 316–317 [20 L.Ed.2d 1118, 1125-1126, 88 S.Ct. 2128].) California has elected to
join the AFDC program, and under existing California law Carleson, as Director of the Department
of Social Welfare, must establish regulations not in conflict with federal law (Welf. & Inst. Code,
§ 10604), and must administer the state program “to secure full compliance with the applicable
provisions of state and federal laws” (Welf. & Inst. Code, § 10600).
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One of the requirements of the Act is that each state, in determining whether a particular family
qualifies for aid, “... shall with respect to any month disregard ... the first $30 of the total of [the
family's] earned income for such month plus one-third of the remainder of such income for such
month ... except that, with respect to any month, the State agency shall not disregard any earned
income ... [of the persons in the family] if with respect to such month the income of the persons so
specified ... was in excess of their need as determined by the State agency ... [without considering
the $30 plus one-third disregard of earned income], unless, for any one of the four months preceding
such month, the needs of such persons were met by the furnishing of aid under the plan....” (Italics
added; 42 U.S.C. § 602, subd. (a)(8); see 45 C.F.R. § 233.20, subd. (a)(11)(ii)(b)(2).)


With the exception of the italicized clause, the parties are in agreement regarding the correct
interpretation of this provision. In essence, it requires the state to disregard the specified portion
of a family's earned income in determining eligibility for, and amount of, an AFDC grant. The
exclusion is available to all families except those whose earned income exceeds their standard of
need (as determined by the state), and whose “needs” have not been met by an AFDC payment
within the past four months. 8


8 For example, assume that families X and Y each have a standard of need of $350 per month.
During the past four months, both families have been unemployed but only family X had
applied for and received an AFDC grant. In the next month, both families earn income of
$480, and both apply for aid. Family Y would receive no grant: Its earned income (assuming
no work-related expenses, a matter discussed below) exceeded its standard of need and it
had received no AFDC grant within the past four months. On the other hand: family X, being
entitled to disregard the specified portion of its earned income, would receive a grant of $50,
computed as follows: $480 earned income, less $30 statutory disregard leaves $450, less
one-third of $450 ($150) leaves $300; X receives a grant of $50 representing the excess of
its standard of need ($350) over its remaining earned income ($300).


The primary dispute between the parties herein involves the application of the statutory disregard
to families whose earned income exceeds their *740  standard of need. Carleson had been
interpreting the statutory language to mean that any such family would be entitled to the disregard
if it had received an AFDC grant within the past four months. 9  Counties, on the other hand,
contended that those recipients of prior grants whose earned income exceeded their standard of
need within the past four months should be denied the benefit of the disregard, since their “needs”
during that period had been met entirely by their earned income and not by the aid they received.
In other words, only those recipients of prior grants whose standard of need had exceeded their
earned income within the past four months would be entitled to continue to disregard a portion
of that income. 10
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9 Carleson's prior regulation, EAS 44–111.25, merely adopted the statutory language; it was
his interpretation of that language which counties sought to restrain, not the regulation itself.


10 Relating counties' contention to the hypothetical example in footnote 8, ante, family X had
earned income of $480, less a statutory disregard of $180, leaving $300 earned income to be
considered in determining its grant. If family X continued to earn $480 for four months, under
counties' theory X's “needs” (fixed by the state at $350) would have been met wholly from
its earned income ($480). Since its earned income exceeded the standard of need, the fact
that X had been receiving AFDC payments within the past four months would be irrelevant
and X would not be entitled to the benefit of the statutory disregard for the following month
and would receive no grant. Thus, families X and Y would be treated equally in determining
their eligibility for a payment during the fifth month.


The trial court agreed with the counties' interpretation of the Act and ordered Carleson to “amend
SDSW-EAS 44–111.25 (or alter the interpretation of that regulation) so as to provide that an
employed applicant for AFDC aid must first demonstrate eligibility without a deduction from
his earned income of the ‘disregard,’ but with a deduction of his ‘work-related expenses,’ such
eligibility being then determined by comparing the net income so derived to the appropriate
standard of need established by defendants; and that if four successive months have passed when
an employed recipient would not have been eligible for aid as an applicant, then commencing
with the fifth month such recipient shall be required to re-establish eligibility as an applicant (as
provided in this paragraph) and not as a recipient ....” 11


11 On April 29, Carleson issued emergency regulation EAS 44–111.25, effective June 1,
incorporating the language of the court's judgment.


The trial court's interpretation of section 602, subdivision (a)(8), was based, at least in part, upon
its determination that a contrary interpretation would deny equal protection to other applicants for
AFDC aid, and would constitute an illegal gift of public funds. Before we consider these issues,
we first must determine whether the court correctly interpreted the Act.


It seems reasonably clear that the court's interpretation was erroneous. As we shall point out, the
income-disregard provisions were adopted by *741  Congress to furnish AFDC recipients with an
incentive to obtain and maintain an employment status. Under the trial court's analysis of section
602, a recipient family whose earned income (less work-related expenses) exceeded its standard of
need for the past four months would be required to establish eligibility for further aid without the
benefit of the income-disregard provisions. The family's entire net income would be considered in
determining eligibility, thereby substantially reducing the incentive to continue employment. 12
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12 The incentive furnished by the disregard provision encourages family members to obtain
employment without risking a total loss of welfare benefits. If each additional dollar earned
in employment resulted in a dollar reduction in benefits, that incentive would be substantially
inhibited. Under the trial court's ruling, a recipient family whose income exceeded its needs
would be permitted the benefit of the disregard for four months only, a period which would
furnish little incentive to obtain employment.


(8) It is, of course, proper for the court to consider the legislative history underlying the adoption of
the income-disregard provision. (See Mooney v. Pickett, 4 Cal.3d 669, 677, and fn. 9 [94 Cal.Rptr.
279, 483 P.2d 1231].) That history discloses that this provision was to be available as an incentive
toward employment to all recent (i.e., within the past four months) recipient families, even though
their current earned income exceeds their standard of need. The Senate committee report states that
“A key element in any program for work and training for assistance recipients is an incentive for
people to take employment. If all the earnings of a needy person are deducted from his assistance
payment, he has no gain for his effort .... The committee believes that this provision [the income-
disregard provision] will furnish incentives for members of public assistance families to take
employment and, in many cases, increase their earnings to the point where they become self-
supporting. [Par.] ... The earnings exemption provisions will apply to the AFDC program only
if for any one of the past 4 months the family was eligible for a payment. This provision gives
people an opportunity to try employment without worrying about forfeiting their eligibility to
receive assistance if their employment terminates quickly.” (Italics added; 1967 U.S. Code Cong.
& Admin. News, pp. 2994–2995; see pp. 2861, 3118.)


The trial court's interpretation of section 602 would deprive certain recipients of the benefit of
the income-disregard provisions even though they had been eligible for an AFDC payment in the
past four months, contrary to the foregoing legislative intent. Moreover, that interpretation would
impede, rather than promote, the employment incentives which lie at the heart of the disregard
device since, as the committee noted, “If all the *742  earnings of a needy person are deducted
from his assistance payment, he has no gain for his effort.”


Aside from the legislative history, at least one court has assumed, without expressly deciding
the point, that the four months' limitation under section 602 “limits eligibility for the income
exclusion benefits of those whose income exceeds their needs to those who received aid in one
of the preceding four months and denies the benefit of the income exclusion provision to those
who have not received such aid within one of the past four months.” (Italics added; Conner v.
Finch (N.D.Ill. 1970) 314 F.Supp. 364, affd. sub nom. Conner v. Richardson (1971) 400 U.S. 1003
[27 L.Ed.2d 618, 91 S.Ct. 575].) 13  Thus, as to those families whose earned income exceeds their
standard of need, it is the prior receipt of aid which determines the availability of the disregard.
That such a family has continued to require assistance is, under federal law, indicative that it has
not yet attained self-sufficiency and requires continued employment incentives. 14
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13 It is also significant that on May 10, HEW informed Carleson by letter that emergency
regulation EAS 44–111.25 “appears to be inconsistent with Federal law and the clear intent
of Congress,” and notified Carleson of its intent to invoke a compliance hearing unless that
regulation be rescinded or amended to conform with federal law. HEW's views are, of course,
subject to considerable deference by this court. (See Lewis v. Martin, 397 U.S. 552, 559 [25
L.Ed.2d 561, 567, 90 S.Ct. 1282]; Rosado v. Wyman, 397 U.S. 397, 406 [25 L.Ed.2d 442,
452, 90 S.Ct. 1207].)


14 In essence, the trial court equated the term “needs” under section 602, subdivision (a)(8), with
the standard of need established by the state. In other words, under the court's analysis of the
statutory language, a family's “needs” would be met whenever its earned income (less work-
related expenses) exceeded the standard of need fixed by the state. These standards, however,
are “minimum basic standards of adequate care” (italics added; Welf. & Inst. Code, § 11452),
and are not necessarily reflective of actual need. (See California Welfare Rights Organization
v. Carleson, supra. 4 Cal.3d 445, 448–452.) Accordingly, the fact that a family's earned
income exceeded its standard of need does not inevitably indicate that its actual needs
for assistance have been met. The Act itself distinguishes between the general concept of
“needs,” and the administratively-fixed “need as determined by the State agency.” (See §
602, subd. (a)(8)(D).)


Finally, it is apparent that the interpretation of the trial court would conflict with the mandate of
our Legislature to permit the exclusion of earned income “To the maximum extent permitted by
federal law” (Welf. & Inst. Code, § 11008). Section 11008 declares that “In order that recipients of
public assistance may become self-supporting and productive members of their communities, it is
essential that they be permitted to earn money without a proportionate deduction in their aid grants.
It is the intention of the Legislature to promote this objective to the extent possible within the
limitations imposed by federal law, and the department, in implementing public assistance laws, is
directed to do so in the light of this objective .... [Par.] To the maximum extent permitted by federal
law, *743  earned income of a recipient of aid under any public assistance program for which
federal funds are available shall not be considered income or resources of the recipient, and shall
not be deducted from the amount of aid to which the recipient would otherwise be entitled.” (See
also Welf. & Inst. Code, § 11205.) Therefore, even if we were to hold section 602, subdivision (a),
ambiguous and subject to two reasonable interpretations, section 11008 would require us to adopt
the interpretation chosen by Carleson prior to the Alameda judgment, unless that interpretation
were constitutionally impermissible.


The Alameda court found two constitutional impediments to interpreting section 602 as allowing
all prior AFDC recipients the benefits of the income-disregard provision even though their
employment income exceeded their standard of need. First, the court held that such favored
treatment would unlawfully discriminate against initial applicants for aid. 15
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15 See, e.g., footnote 8, ante, in which family Y was not permitted to disregard any earned
income for the reason that its earned income exceeded its standard of need and it had not
received aid in the past four months.


There is conclusive evidence, however, that Congress was aware of the difference in treatment
afforded prior recipients and initial applicants for aid, and that Congress purposely sanctioned the
distinction in order to carry out the overriding legislative policy to limit the number of persons
joining welfare rolls, and to foster employment incentives for existing welfare recipients. Thus, the
Senate committee report states that: “The bill contains provisions which will prevent increasing
the number of persons receiving AFDC as a result of the earnings exemptions. The provisions
discussed above are to become available for AFDC only with respect to persons whose income
was not in excess of their needs as determined by the State agency without the application of
this provision itself. That is, only if a family's total income falls below the standard of need will
the earnings exemption be available. One possible result of this provision is that one family, who
started out below assistance levels, will have some grant payable at certain earnings levels because
of the exemption of earnings received after going on the rolls while another family which already
had the same earnings will not be eligible for an assistance grant. The committee appreciates the
objections to this type of situation which can be made; but the alternative would have increased the
costs of the proposal by about $160 million a year by placing people on the AFDC rolls who now
have earnings in excess of their need for public assistance as determined under their State plan. In
short, the various provisions included in the committee's bill are designed to get people off AFDC
rolls not put them on.” (1967 U.S. Code Cong. & Admin. News, supra., pp. 2995–2996.) *744


Thus, the benefits of the income-disregard provision were intended primarily as an employment
incentive to persons already on welfare, to encourage them to obtain and maintain an employment
status until their salary (excluding disregarded income and expenses) exceeds their standard of
need. However, Congress did not intend to encourage persons not already receiving assistance,
whose earned income exceeded their standard of need, to join welfare rolls.


The foregoing legislative purposes are sufficient to defeat the contention that the Act, as interpreted
and implemented by Carleson prior to the Alameda judgment, is invalid under equal protection
principles. In Conner v. Finch, supra. 314 F.Supp. 364, the court rejected an identical attack upon
the Act. The court candidly acknowledged that there may be considerable “social merit” in the
position that all applicants should be entitled to disregard a portion of their income in determining
their eligibility for aid, to the end that welfare benefits might be increased for all needy families.
The court noted, however, that “our analysis of the problem may not be in terms of what we believe
to be the most desirable social policy for this state and our nation. [Par.] Rather, as pointed out by
the Court in Dandridge v. Williams [397 U.S. 471 (25 L.Ed.2d 491, 90 S.Ct. 1153)] our review
is limited to a determination of whether the provisions here under attack, and the distinctions
found therein have some reasonable basis.” (314 F.Supp. at p. 369.) The court concluded that “The
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congressional enactment and the state regulation, though not free of inequities and inconsistencies,
are supported by acceptable and what even plaintiffs agree to be laudable legislative objectives. As
defendants have explained, the thrust of the AFDC changes in the Social Security Amendments of
1967, was to attempt to make more families self sufficient. The income exclusion provisions were
considered as potentially an attractive incentive toward employment. By accepting employment,
the federal and state governments save two-thirds of their former payments .... For these reasons,
we conclude that the statutory provisions here sought to be declared unconstitutional and their
enforcement enjoined, are constitutionally valid and enforceable.” (P. 370.) The court's judgment
was affirmed by the United States Supreme Court. (400 U.S. 1003 [27 L.Ed.2d 618, 91 S.Ct. 575].)


Therefore, the trial court in the Alameda action incorrectly held that the Act, as implemented and
interpreted by Carleson, was unconstitutional under equal protection principles. As an alternative
holding, the trial court also held that payment of aid pursuant to the income-disregard provision as
interpreted by Carleson would violate the provisions of our state Constitution prohibiting gifts of
public funds. (Art. XIII, § 25, formerly art. IV, § 31.) The court reasoned that “payment of benefits
for an indefinite period *745  after employment income meets or exceeds need can accomplish
nothing to encourage self sufficiency or to relieve taxpayers of the burden of perpetual support.
Encouragement of artificial dependency, and the inequitable distribution of public funds long after
need has ceased, is so unreasonable as to require that it be declared ... as amounting to a gift of
public funds.”


Initially, it is evident that the trial court misinterpreted the actual effect of the income-disregard
provisions. That effect is not to require payment of AFDC benefits in perpetuity; the statutory
exclusion becomes unavailable if the recipient has, during the past four months, failed to qualify
for and receive a payment. 16  True, as an incentive to maintain his employment status, the recipient
is given the benefit of the income-disregard provisions in determining whether he qualified during
that period. However, given the legitimacy of the incentive device, that benefit does not result in
any “artificial dependency” or “inequitable distribution” of public funds.


16 Thus, referring back to the hypothetical example in footnote 8, ante, if family X (with a
standard of need of $350 per month) received earned income in excess of $555 per month for
four months, it would be deemed self-sufficient under federal law, would receive no grant
during those months, and would no longer be entitled to the statutory disregard. ($555, less
$30 is $525; one-third of $525 is $175; $525 less $175 is $350. A salary in excess of $555
would exceed the standard of need even if the disregard were applied.)


Article XIII, section 25, of the state Constitution provides that “The Legislature shall have no
power ... to make any gift or authorize the making of any gift ... of any public money or thing
of value to any individual ...; provided, that nothing in this section shall prevent the Legislature
granting aid pursuant to Section 21 of this article....” Section 21 of article XIII (formerly art.
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IV, § 22), permits, among other things, grants of aid to institutions conducted for the support
of minor orphans, abandoned children, children of a father incapacitated for gainful work by a
permanent disability, or indigent aged persons, and authorizes direct grants to needy blind or
physically handicapped persons. Since section 21 does not expressly exempt AFDC grants from
the provisions of section 25, we must determine whether the making of such grants in the manner
specified by the Act, as interpreted by Carleson, constitutes an unlawful gift of public funds.


(9, 10) It is generally held that in determining whether an appropriation of public funds is to be
considered a gift, the primary question is whether the funds are to be used for a “public” or “private”
purpose; the benefit to the state from an expenditure for a public purpose is in the nature *746
of consideration and the funds expended are therefore not a gift even though private persons are
benefited therefrom. (County of Los Angeles v. La Fuente, 20 Cal.2d 870, 876–877 [129 P.2d 378];
County of Alameda v. Janssen, 16 Cal.2d 276, 281 [106 P.2d 11, 130 A.L.R. 1141].) ( 11) The
determination of what constitutes a public purpose is primarily a matter for the Legislature, and its
discretion will not be disturbed by the courts so long as that determination has a reasonable basis.
(County of Alameda v. Janssen, supra. at p. 281; see Dittus v. Cranston, 53 Cal.2d 284, 286 [1
Cal.Rptr. 327, 347 P.2d 671].) Accordingly, a wide variety of welfare and other social programs
have been upheld against constitutional challenge. (See County of Los Angeles v. La Fuente, supra.
(aid to needy aged); County of Alameda v. Janssen, supra. (release of liens on property owned by
indigent welfare recipients); San Francisco v. Collins, 216 Cal. 187 [13 P.2d 912] (aid to indigent
sick and poor persons); Doctors General Hospital v. County of Santa Clara, 188 Cal.App.2d 280
[10 Cal.Rptr. 423] (tax refund to certain charitable institutions); Goodall v. Brite, 11 Cal.App.2d
540 [54 P.2d 510] (hospital care to paupers and others unable to afford private care).)


In the Janssen case, supra., this court upheld legislation aimed at releasing certain liens against
property owned by indigent recipients of aid for the reason that the Legislature could reasonably
have determined that such legislation was in the best interests of the general public welfare; a
release of liens could remove the necessity for additional direct aid to the property owner and
thereby relieve the public treasury. Similarly, with respect to AFDC grants, the Legislature could
reasonably conclude (as it did in Welf. & Inst. Code, §§ 11008 and 11205) that employment
incentives are essential to accomplish the goal of self-sufficiency, and that the income-disregard
provision was a necessary and proper device for encouraging employment, toward the ultimate
goal of getting people off of welfare rolls. 17  And though there may occur isolated instances in
which this provision fails to accomplish its purpose and relatively non-needy individuals are given
public assistance, 18  the Legislature could have reasonably determined that the risk *747  of such
abuses was outweighed by the substantial financial and social benefits resulting from California's
participation in the AFDC program. 19
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17 As noted in Conner v. Finch, supra. 314 F.Supp. 364, 370, the income-disregard provision
may indeed represent a revenue-saving device, preserving public funds. By encouraging
welfare recipients to try employment, the welfare rolls could be substantially reduced.


18 We should mention that the concept of “need” is, of course, a relative one and that persons
may properly qualify for aid in this state without establishing their total indigence. (See
County of San Mateo v. Boss, 3 Cal.3d 962, 970 [92 Cal.Rptr. 284, 479,P.2d 654]; County
of San Bernardino v. Simmons, 46 Cal.2d 394, 400 [296 P.2d 329].) Moreover, as pointed
out in footnote 14, ante, the standards of need established by the states are not necessarily
reflective of actual need; a family whose earned income exceeds his statutory standard of
need may nevertheless be in need of public assistance.


19 In California Welfare Rights Organization v. Carleson, supra. 4 Cal.3d 445, 453-454, we
noted that “some 400,000 needy families in California presently receive benefits under the
AFDC program, that the present annual cost of operating the program approximates one
billion dollars with about one-half of the funds being contributed by the federal government,”
and that it is the public policy of this state to establish and maintain conformity between
state law and the federal requirements since public assistance programs “are of tremendous
financial and social consequence to this state ....”


(12, 13) We conclude that California's compliance with the income-disregard provisions of the
Act, as we have interpreted them, would result in neither a denial of equal protection to other
AFDC applicants nor an unlawful gift of public funds.


b. The work-related expenses deduction
In addition to disregarding a portion of earned income, as discussed above, a state AFDC plan
must also provide that the state agency shall take into consideration in determining need “any other
income and resources [of any claimant] ... as well as any expenses reasonably attributable to the
earning of any such income ....” (42 U.S.C. § 602, subd. (a)(7); see 45 C.F.R. § 233.20, subd. (a)
(3)(iv)(a).)


In the Alameda action, counties took the position that Carleson's existing regulations interpreting
and implementing the foregoing provision (see regulations EAS 44–113, 44–114, 41–309)
improperly permitted AFDC applicants to deduct from their earned income all work-related
expenses actually incurred, without regard to the reasonableness of the amount expended. The
counties also contended that Carleson's regulations improperly permitted the exclusion from
income of certain involuntary deductions, such as income tax withholding and pension fund
contributions, without provision for including such amounts when ultimately refunded or paid to
the employee. Finally, counties objected to Carleson's allowance of a standard deduction (ranging
from $6 to $25 per month) for work-related food, clothing and incidental expenses, whether or not
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the employee had actually incurred expenses in that amount. The trial court held Carleson must
amend or reinterpret his regulations to provide for the deduction of only a reasonable amount of
work-related expenses actually incurred in producing income, up to certain maximum levels, and
for the inclusion as deferred income of monies ultimately refunded or returned to the employee.
We have concluded that the trial court erred in both respects.


The legislative history underlying the work-related expenses deduction *748  provision indicates
that it was the intent of Congress to permit the exclusion of all such expenses, without regard to
the amount expended, provided that such expenses were reasonably related to employment. “The
committee [Senate Committee on Finance] believes that it is only reasonable for the States to take
these expenses [of earning income] fully into account. Under existing law if these work expenses
are not considered in determining need, they have the effect of providing a disincentive to working
since that portion of the family budget spent for work expenses has the effect of reducing the
amount available for food, clothing and shelter. The bill has, therefore, added a provision in all
assistance titles requiring the States to give consideration to any expenses reasonably attributable
to the earning of income.” (Italics added; 1962 U.S. Code Cong. & Admin. News, pp. 1959–1960.)


In addition to the legislative history, HEW regulations provide that in determining eligibility
for aid, “only such net income as is actually available for current use on a regular basis will
be considered ....” (Italics added; 45 C.F.R., § 233.20, subd. (a)(3)(ii)(c).) (14)The legislative
history, together with these regulations (which have been adjudged to “clearly comport” with
the Act, King v. Smith, supra. 392 U.S. 309, 319 [20 L.Ed.2d 1118, 1126]; Lewis v. Martin,
supra. 397 U.S. 552, 555 [25 L.Ed.2d 561, 565]), compel the conclusion that all work-related
expenses must be considered in determining eligibility, for those expenses necessarily reduce
the net income “actually available” for current support needs. To disallow a portion of those
expenses as “unreasonable” would undermine the primary purpose of the deduction to provide
further incentives toward employment. Moreover, Congress might well have concluded that the
administrative costs of attempting to determine or review the reasonableness of any particular
work-related expenditure outweighed the cost to the AFDC program of permitting the occasional
deduction of excessive expenses. 20


20 The foregoing reasoning would also sustain Carleson's standard monthly allowance for
increased personal expenses attributable to employment. The administrative convenience
afforded by a standard allowance in a reasonable amount provides justification for deviating
from the general principle that only those expenses actually incurred may be deducted from
income. (See Rosado v. Wyman, supra. 397 U.S. 397, 419 [25 L.Ed.2d 442, 459]; Amos v.
Engelman (D.C.N.J. 1970) [C.C.H. Pov. L.Rptr., par. 11,983]; HEW Handbook of Public
Assistance Administration, Part IV, § 3140.)
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A similar issue was raised in Williford v. Laupheimer (E.D.Pa. 1969) 311 F.Supp. 720, wherein
the State of Pennsylvania attempted to impose a $50 maximum upon the work-related expenses
deduction under section 602, subdivision (a). The court agreed that the limitation was not permitted
by the Act and HEW regulations thereunder, and concluded as follows: *749  “And although we
may sympathize with the state's attempt to alleviate the unquestionably and increasingly heavy
burden of programs such as AFDC, the solution of such problems resides in Congress. To date,
it has not seen fit to impose any limitation of work-related income deductions; the states are not
free to do otherwise.” (P. 722.)


Of course, our interpretation of the Act and regulations thereunder does not foreclose the state
from disallowing in whole or in part those expenses which are not reasonably attributable to the
production of income. For example, if an automobile were not required by the nature of one's
employment, or if other feasible means of transportation were available, the state could properly
disallow at least a portion of the expense of acquiring and maintaining an automobile, not because
the amount expended was unreasonable, but because the type of expenditure was not a bona fide
work-related expense subject to the statutory deduction.


(15) With respect to such involuntary deductions as tax withholding or pension plan contributions,
it seems clear that such deductions from income are proper since only net income, available
for current use on a regular basis should be considered in determining eligibility. (45 C.F.R., §
233.20, subd. (a)(3)(ii)(c).) ( 16)The question arises whether, upon refund or repayment of these
funds to the employee, the amounts refunded or repaid should then be considered as income.
California has heretofore distinguished between nonrecurring lump sum payments (considered as
personal property, rather than income, for purposes of eligibility), 21  and payments recurring over
a period of two or more months (treated as income). (Regulation EAS 41–309.) Contrary to the
trial court's holding in the Alameda action that all such payments be treated as deferred income,
the HEW regulation cited above permits the state to consider as income only those funds received
“on a regular basis.” Consequently, California's distinction between recurring and non-recurring
payments comports fully with the federal requirements.


21 As a general proposition, no AFDC aid is available to families having personal property in
excess of $600. (Welf. & Inst. Code, § 11257.)


We conclude that Carleson's original interpretation and implementation of the income-disregard
exclusion and work-related expense deduction were in conformity with the Social Security Act
and HEW regulations promulgated thereunder, and were not constitutionally infirm. Accordingly
the judgment in the Alameda action (S.F. 22820) is reversed in its entirety, and the Alameda
County Superior Court is instructed to vacate the peremptory writ of mandate issued therein
and to order defendant Carleson to rescind emergency regulation EAS 44–111.25 promulgated
pursuant thereto *750  and to take whatever steps may be necessary to reinstate, with retroactive
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benefits, all prior recipients of aid improperly terminated from the AFDC program by reason of
said regulation. Inasmuch as all the substantive issues presented in this controversy have been
resolved and all appropriate relief afforded in S. F. 22820, no useful purpose would be served by
further proceedings in Sac. 7898, S.F. 22816, or S.F. 22817.


Accordingly, the appeal in Sac. 7898 is dismissed as moot, the alternative writs of prohibition and
mandate issued in S.F. 22816 and S.F. 22817, respectively, are discharged, and the peremptory
writs sought in those cases are denied.


Wright, C. J., McComb, J., Peters, J., Tobriner, J., Mosk, J., and Sullivan, J., concurred. *751
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170 Cal.App.4th 1301
Court of Appeal, Sixth District, California.


COUNTY OF SANTA CLARA et al., Petitioners,
v.


The SUPERIOR COURT of Santa Clara County, Respondent;
California First Amendment Coalition, Real Party in Interest.


No. H031658.
|


Feb. 5, 2009.
|


As Modified Feb. 27, 2009.


Synopsis
Background: Requester filed petition for writ of mandate challenging county's denial of its
California Public Records Act (CPRA) request for geographic information system (GIS) basemap.
The Superior Court, Santa Clara County, No. CV072630, James P. Kleinberg, J., ordered county
to provide data to requester. County petitioned for writ review.


Holdings: The Court of Appeal, McAdams, J., held that:


[1] on issue of first impression, Critical Infrastructure Information (CII) Act prohibition against
disclosure applies only to recipients of protected critical infrastructure information (PCII);


[2] CII Act did not apply to county's disclosure of its own basemap;


[3] disclosure of basemap would contribute significantly to public understanding of government
activities;


[4] alleged availability of alternative means of obtaining information in basemap did not render
public interest in disclosure “minimal”;


[5] county's financial interests did not compel nondisclosure;


[6] security concerns did not compel nondisclosure;
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[7] on issue of first impression, CPRA provides no statutory authority for an agency to assert
copyright interest in public records;


[8] on issue of first impression in California, county could not require requester to sign end user
agreement limiting use of disclosed records; and


[9] trial court's failure to rule on ancillary costs associated with production of electronic records
required remand.


Writ issued.


West Headnotes (38)


[1] Records Proceedings to obtain or compel access or disclosure
In expedited appellate review by extraordinary writ of an order to disclose public records
under the California Public Records Act (CPRA), the scope of review is the same as for
direct appeals. West's Ann.Cal.Gov.Code § 6259(c).


[2] States Preemption in general
As a general principle, federal law preempts state law (1) where Congress has said so
explicitly, (2) where Congress has said so implicitly, as when federal regulation occupies
the field exclusively, and (3) where federal and state law conflict.


[3] States State police power
Unless Congress has demonstrated a clear and manifest purpose to the contrary, the
presumption is that federal law does not preempt the states' historic police powers.


[4] States Federal administrative regulations
A federal agency literally has no power to act, let alone preempt the validly enacted
legislation of a sovereign State, unless and until Congress confers power upon it.


[5] Records Matters Exempted or Prohibited from Disclosure Under Other Laws
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Critical Infrastructure Information (CII) Act prohibition against disclosure under state
law of protected critical infrastructure information (PCII) provided to a state or local
government applies only to information in the hands of the governmental recipient; it does
not apply to information in the hands of the submitter. 6 U.S.C. § 133(a)(1); 6 C.F.R. §§
29.1(a, b), 29.8(b), (d)(1), (g).


[6] Records Matters Exempted or Prohibited from Disclosure Under Other Laws
County was not barred by the Critical Infrastructure Information (CII) Act from disclosing
geographic information system (GIS) basemap data pursuant to a California Public
Records Act (CPRA) request, even though county had submitted the basemap to the
federal government as CII, since the data had been submitted by the county rather than
to the county. 6 U.S.C. § 133(a)(1); 6 C.F.R. §§ 29.1(a, b), 29.8(b), (d)(1), (g); West's
Ann.Cal.Gov.Code § 6250 et seq.


See Cal. Jur. 3d, Records and Recording Laws, § 19; 2 Witkin, Cal. Evidence (4th ed.
2000) Witnesses, § 288.


[7] Records General disclosure requirements;  freedom of information
The California Public Records Act (CPRA) was enacted for the purpose of increasing
freedom of information by giving members of the public access to information in the
possession of public agencies. West's Ann.Cal.Gov.Code § 6250 et seq.


6 Cases that cite this headnote


[8] Records Exceptions and Exemptions from Disclosure in General
All public records are subject to disclosure unless the California Public Records Act
(CPRA) expressly provides otherwise. West's Ann.Cal. Const. Art. 1, § 3; West's
Ann.Cal.Gov.Code § 6250 et seq.


1 Cases that cite this headnote


[9] Records Matters Exempted or Prohibited from Disclosure Under Other Laws
The exemption from disclosure under California Public Records Act (CPRA) for materials
whose disclosure “is exempted or prohibited pursuant to federal or state law” is not
an independent exemption; it merely incorporates other prohibitions established by law.
West's Ann.Cal.Gov.Code § 6254(k).
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1 Cases that cite this headnote


[10] Records Discretion and Balancing of Interests in General
The catchall exemption from disclosure under the California Public Records Act (CPRA)
allows a government agency to withhold records if it can demonstrate that, on the facts of
a particular case, the public interest served by withholding the records clearly outweighs
the public interest served by disclosure. West's Ann.Cal.Gov.Code § 6255.


7 Cases that cite this headnote


[11] Records Rules of construction
Since disclosure of public records is favored, all exemptions from disclosure under the
California Public Records Act (CPRA) are narrowly construed. West's Ann.Cal. Const.
Art. 1, § 3(b)(2); West's Ann.Cal.Gov.Code §§ 6254, 6255.


6 Cases that cite this headnote


[12] Records Presumptions, inferences, and burden of proof
An agency opposing disclosure under the California Public Records Act (CPRA) bears
the burden of proving that an exemption applies. West's Ann.Cal. Const. Art. 1, § 3(b)(2);
West's Ann.Cal.Gov.Code §§ 6254, 6255.


3 Cases that cite this headnote


[13] Records Matters Subject to Disclosure in General
Under the California Public Records Act (CPRA), the fact that a public record may contain
some confidential information does not justify withholding the entire document. West's
Ann.Cal.Gov.Code § 6253(a).


2 Cases that cite this headnote


[14] Records Discretion and Balancing of Interests in General
The burden of segregating exempt from nonexempt materials is one of the considerations
which the court can take into account in determining whether the public interest favors
disclosure, in considering whether a record falls within the catchall exemption from
disclosure under the California Public Records Act (CPRA). West's Ann.Cal.Gov.Code
§ 6255.
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1 Cases that cite this headnote


[15] Records Waiver or other loss of privilege
Exemptions from disclosure under the California Public Records Act (CPRA) can be
waived. West's Ann.Cal.Gov.Code § 6254.5.


2 Cases that cite this headnote


[16] Records Prior disclosure in general
Disclosure to one member of the public of material subject to an exemption under the
California Public Records Act (CPRA) would constitute a waiver of the exemption,
requiring disclosure to any other person who requests a copy. West's Ann.Cal.Gov.Code
§ 6254.5.


1 Cases that cite this headnote


[17] Records Preservation of error;  waiver and estoppel
The Court of Appeal would not consider the argument, urged only by county's amici on
writ review of order for county to disclose geographic information system (GIS) data
pursuant to a request under the California Public Records Act (CPRA), that the GIS data
was computer software and thus not treated as a public record; the county had raised the
argument unsuccessfully in the trial court. West's Ann.Cal.Gov.Code § 6254.9 (a, b).


1 Cases that cite this headnote


[18] Records Discretion and Balancing of Interests in General
Records Matters Exempted or Prohibited from Disclosure Under Other Laws
When the catchall exemption from disclosure under the California Public Records Act
(CPRA) is invoked, the court undertakes a balancing process, assessing whether on the
facts of the particular case, the public interest served by withholding the records clearly
outweighs the public interest served by disclosure. West's Ann.Cal.Gov.Code § 6255.


4 Cases that cite this headnote


[19] Records Proceedings to obtain or compel access or disclosure
In analyzing the availability of the catchall exemption from disclosure under the California
Public Records Act (CPRA), a reviewing court accepts the trial court's express and implied
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factual determinations if supported by the record, but undertakes the weighing process
anew. West's Ann.Cal.Gov.Code §§ 6255, 6257.5.


[20] Records Persons Entitled to Disclosure;  Interest or Purpose
In determining the public interest in disclosure of a public record, in considering whether
the record falls within the catchall exemption from disclosure under the California
Public Records Act (CPRA), the motive of the particular requester is irrelevant. West's
Ann.Cal.Gov.Code § 6255.


6 Cases that cite this headnote


[21] Records Persons Entitled to Disclosure;  Interest or Purpose
The California Public Records Act (CPRA) does not differentiate among those who seek
access to public information. West's Ann.Cal.Gov.Code § 6257.5.


3 Cases that cite this headnote


[22] Records Discretion and Balancing of Interests in General
If public records sought pertain to the conduct of the people's business, there is a public
interest in disclosure, for purposes of determining the availability of the catchall exemption
from disclosure under the California Public Records Act (CPRA). West's Ann.Cal. Const.
Art. 1, § 3(b)(2); West's Ann.Cal.Gov.Code § 6255.


4 Cases that cite this headnote


[23] Records Discretion and Balancing of Interests in General
For purposes of determining the availability of the catchall exemption from disclosure
under the California Public Records Act (CPRA), the weight of the public interest
in disclosure of a public record pertaining to the conduct of the people's business is
proportionate to the gravity of governmental tasks sought to be illuminated, and the
directness with which the disclosure will serve to illuminate. West's Ann.Cal.Gov.Code
§ 6255.


1 Cases that cite this headnote


[24] Records General Disclosure Requirements;  Freedom of Information
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The disclosure of county's geographic information system (GIS) basemap data under
the California Public Records Act (CPRA) would contribute significantly to public
understanding of government activities, thus supporting the conclusion that the catchall
exemption from CPRA disclosure did not apply, since access to the basemap would
contribute to comparisons of property tax assessments, issuance of permits, treatment
of tax delinquent properties, equitable deployment of public services, and issuance of
zoning variances; the public interest in disclosure was not merely hypothetical. West's
Ann.Cal.Gov.Code § 6255.


3 Cases that cite this headnote


[25] Records Personal Interests and Privacy Considerations in General
The alleged availability of alternative means of obtaining the information in county's
geographic information system (GIS) basemap did not render the public interest in the
basemap's disclosure under the California Public Records Act (CPRA) “minimal,” and
thus did not support application of the catchall exemption from disclosure under the
CPRA, since the disclosure of the basemap would not implicate privacy concerns. West's
Ann.Cal.Gov.Code § 6255.


[26] Records Discretion and Balancing of Interests in General
While the availability of less intrusive means to obtain the information may be a factor in
determining the availability of the catchall exemption from disclosure under the California
Public Records Act (CPRA), particularly in privacy cases, the existence of alternatives
does not wholly undermine the public interest in disclosure. West's Ann.Cal.Gov.Code §
6255.


[27] Records Matters Subject to Disclosure in General
Even where a requester has an alternative means to access the information in a public
record, it should not prohibit it from obtaining the documents under the California Public
Records Act (CPRA). West's Ann.Cal.Gov.Code § 6250 et seq.


1 Cases that cite this headnote


[28] Records Weight and sufficiency
Trial court's finding that counties disclosing their geographic information system (GIS)
basemap programs had suffered few ill fiscal effects, in finding that a county's financial
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interests did not compel nondisclosure of its basemap under the catchall exemption
from the California Public Records Act (CPRA), was supported by substantial evidence,
including a declaration that two counties' basemap programs remained “alive” and
“robust” after the counties began to provide their basemaps at little cost, that fourteen
California counties provided their GIS basemap data to the public free of charge, and that
another twenty-three California counties provided their GIS basemap data for the cost of
reproduction. West's Ann.Cal.Gov.Code § 6250 et seq.


[29] Records Weight and sufficiency
Trial court's finding that disclosure of county's geographic information system (GIS)
basemap would not have major security implications, in concluding that security concerns
did not compel nondisclosure under the catchall exemption from the California Public
Records Act (CPRA), was supported by substantial evidence, including expert testimony
that the availability of information on the locations of water pipe easements would not
uniquely aid terrorists, and evidence that the county had sold the basemap to 18 purchasers
including three private entities. West's Ann.Cal.Gov.Code § 6255.


[30] Records Discretion and Balancing of Interests in General
Security may be a valid factor supporting nondisclosure under the catchall exemption from
the California Public Records Act (CPRA). West's Ann.Cal.Gov.Code § 6255.


[31] Records Discretion and Balancing of Interests in General
The mere assertion of possible endangerment from the disclosure of public records does
not “clearly outweigh” the public interest in access to these public records, as required to
compel nondisclosure under the catchall exemption from the California Public Records
Act (CPRA). West's Ann.Cal.Gov.Code § 6255.


6 Cases that cite this headnote


[32] Records Findings and conclusions
Trial court did not fail to address county's claim that it could condition its disclosure of its
geographic information system (GIS) basemap on requester's execution of an agreement
not to violate county's copyright interest in the basemap, where trial court stated in a
footnote to its order to disclose the basemap that copyright protection was not appropriate,
reading the provision stating that the California Public Records Act (CPRA) did not
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limit copyright protection in conjunction with the provision stating that records stored on
computers were not exempt from disclosure; trial court was not required to also discuss
creativity and compilation issues which were not briefed by county. 17 U.S.C.A. § 101 et
seq.; West's Ann.Cal.Gov.Code § 6254.9(d, e).


1 Cases that cite this headnote


[33] Records Preservation of error;  waiver and estoppel
County preserved its claim that it could condition its California Public Records Act
(CPRA) disclosure of its geographic information system (GIS) basemap on requester's
execution of an agreement not to violate county's copyright interest in the basemap as a
“unique arrangement,” by arguing to the trial court that it could require execution of such
an end user agreement, arguing that it owned a copyright interest in the basemap, and citing
to the federal copyright statute. 17 U.S.C.A. § 101 et seq.; West's Ann.Cal.Gov.Code §
6250 et seq.


[34] Copyrights and Intellectual Property Government Works
State law determines whether a public official may claim a copyright in his office's
creations.


2 Cases that cite this headnote


[35] Copyrights and Intellectual Property Government Works
Each state may determine whether the works of its government entities may be
copyrighted.


[36] Copyrights and Intellectual Property Government Works
California Public Records Act (CPRA) provision recognizing the availability of copyright
protection for software developed by a state or local agency in a proper case provides
no statutory authority for an agency to assert any other copyright interest. West's
Ann.Cal.Gov.Code § 6254.9.


1 Cases that cite this headnote


[37] Records In general;  necessity
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In disclosing geographic information system (GIS) basemap as a public record under
California Public Records Act (CPRA), county could not require requester to sign end
user agreement limiting the use of the basemap; CPRA required disclosure of records for
the cost of reproduction, and that policy would be undercut by permitting county to place
extra-statutory restrictions on records. West's Ann.Cal.Gov.Code § 6253(b).


[38] Appeal and Error Reduction by payment or other satisfaction
Trial court's failure to make an explicit ruling on the issue of whether county was entitled
to ancillary costs associated with production of electronic records, in ordering county
to disclose its geographic information system (GIS) basemap under California Public
Records Act (CPRA), required remand for the trial court to consider the issue, even though
the trial court's order specified that the county was to recover only its direct cost; there was
a factual disagreement between the requester and the county about whether the disclosure
would require additional programming on the county's part. West's Ann.Cal.Gov.Code §
6253.9(b).


1 Cases that cite this headnote


Attorneys and Law Firms


**379  Office of the County Counsel, Ann Miller Ravel, County Counsel, Robert A. Nakamae,
Dep. County Counsel, for Petitioners.


California State Association of Counties, Jennifer B. Henning, for Amicus Curiae on Behalf of
Petitioners.


Holme, Roberts & Owen, Roger Myers, Rachel Matteo–Boehm, Kyle Schriner, San Francisco,
for Real Party in Interest.


California Newpaper Publishers Assoc., Los Angeles Times Communication LLP, Freedom
Communications, Inc., Copley Press, Inc., The Bakersfield Californian, The Press–Enterprise,
Medianews Group, Inc., Reporters Committee for Freedom of the Press, and The National
Freedom of Information Coalition, Mary Duffy Carolan, Jeff Glasser, Davis Wright Tremaine, Los
Angeles, for Amicus Curiae on behalf of Real Party in Interest.


The National Security Archive, The Center for Democracy and Technology, Jenner & Block
LLP, Paul M. Smith, Iris E. Bennett, Daniel I. Weiner, Peter H. Hanna, The Electronic Frontier
Foundation, Marcia Hoffman, American Business Media, Choicepoint Asset Company LLC, First
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American Core Logic, Inc., National Association of Professional Background Screeners, Real
Estate Information Professionals Association, Reed Elsevier Inc., The Software and Information
Industry Association, Meyer Klipper & Mohr PLLC, Michael R. Klipper, Christopher A. Mohr;
Coblentz Patch Duffy & Bass LLP, Jeffrey G. Knowles, San Francisco, Seventy Seven GIS
Professionals, Great Oaks Water Co., Timothy S. Guster, General Counsel, for Amicus Curiae on
behalf of Real Party in Interest.


Opinion


McADAMS, J.


*1308  This writ proceeding raises weighty questions of first impression, which illuminate
tensions between federal homeland security provisions and our state's open public record laws.
This proceeding also requires us to consider a state law exemption allowing nondisclosure in
the *1309  public interest; the impact of copyright claims on disclosure; and the extent to
which charges for electronic public records may exceed reproduction costs. After analyzing these
important and novel issues, we conclude that the law calls for unrestricted disclosure of the
information sought here, subject to the payment of costs to be determined by the trial court.


INTRODUCTION


The writ proceeding before us was instituted by the County of Santa Clara and its executive, Peter
Kutras, Jr. (collectively, the County). The County seeks extraordinary relief from a superior court
order filed in May 2007, requiring it to disclose its geographic information system “basemap” to
the real party in interest, California First Amendment Coalition (CFAC). Having stayed the 2007
order, we issued an order to show cause in March 2008, to which CFAC and the County responded.


The County's petition in this court rests on three main legal arguments, which are asserted in the
alternative: (1) paramount federal law promulgated under the Homeland Security Act protects the
information from disclosure; (2) the requested information is exempt from disclosure under the
California Public Records Act; (3) even if disclosure is required, the County can place restrictions
on disclosure under state law provisions recognizing its copyright interests, and it can demand fees
in excess of reproduction costs.


After considering the extensive record, the arguments raised by the parties, and the submissions
by numerous amici curiae, we conclude that the County is not **380  entitled to the relief sought.
We therefore deny the County's writ petition on the merits. However, we will remand the matter
to the superior court for a determination of whether and to what extent the County may demand
fees in excess of the direct costs of reproducing the electronic record requested by CFAC.
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FACTUAL AND PROCEDURAL BACKGROUND


On June 12, 2006, CFAC submitted a request for a copy of the County's geographic information
system (GIS) basemap. 1  The request was made under the California Public Records Act (CPRA),
*1310  Government Code sections 6250 et seq. Two weeks later, the County denied the request,
citing statutory exemptions and copyright protection.


1 As described in the County's 2002 GIS strategic plan: “Geographic information
systems (GIS) are a class of information technology that has been widely adopted
throughout government and business sectors to improve the management of location-based
information.” As further explained in that document: “GIS is an information management
technology that combines computer mapping and database technologies to improve the
management and analysis of location based information.” Among the essential geographic
elements of the GIS basemap are “parcels, streets, assessor parcel information, jurisdictional
boundaries, orthophotos [aerial photographs], and buildings.”
According to a declaration submitted by the County in the proceedings below: “The GIS
Basemap starts with the Assessor's map data, and builds layers of information onto it.
The ‘GIS Basemap’ is a computer mapping system that (1) tells the hardware where to
gather information from a variety of separate databases and (2) tells the hardware how to
intelligently render the various bits of data into a structured output format.”


On August 16, 2006, CFAC renewed its request for the GIS basemap, with some modifications.
Later that month, the County denied the renewed request.


Proceedings in the Superior Court
On October 11, 2006, CFAC filed a petition for writ of mandate, seeking to compel the County
to produce the GIS basemap. Among the exhibits attached to the petition was the County's GIS
Basemap Data request form, which details the procedure and the required fees for obtaining that
data. Based in part on the fee schedule contained in that form, CFAC asserted that the cost of
obtaining county-wide parcel information alone “would be approximately $250,000.” As legal
support for its petition, CFAC relied on the CPRA, and on the California Constitution, article 1,
section 3. The County answered, then CFAC filed its replication to the answer.


In January 2007, CFAC moved for judgment on its petition. The County opposed the motion,
and CFAC replied. At a hearing held in February 2007, the court authorized the County to
file a supplemental response, which it did the following month. CFAC successfully sought an
opportunity to reply.
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The trial court thereafter conducted two further hearings in April 2007. A substantial volume of
evidence and argument was presented to the trial court.


On May 18, 2007, the trial court filed a 27–page written order.


In its factual findings, the court described GIS and the GIS basemap. The court determined that
the County “sells the GIS basemap to members of the public for a significant fee and requires all
recipients to enter into a mutual non-disclosure agreement.” Later in its order, the court observed
that the County had “actually entered into agreements with 18 different entities, 15 of those being
government entities.”


**381  Addressing the legal issues, the court noted both parties' agreement that “the resolution
of this dispute turns on whether the public record is exempt.” *1311  The court then discussed
various proffered CPRA exemptions, ultimately rejecting them all for different reasons.


Having found that no exemption was available under the CPRA, the court ordered the County to
provide CFAC with the GIS basemap, at the County's direct cost. The court stayed the order until
June 25, 2007, to permit the parties to pursue appellate review.


Proceedings in This Court
[1]  On June 12, 2007, the County initiated this writ proceeding. 2  It filed a petition accompanied
by a memorandum of points and authorities. At the County's request, we issued a temporary stay.
CFAC filed preliminary opposition, to which the County replied.


2 The CPRA contains a provision for expedited appellate review by extraordinary writ only.
(Gov.Code, § 6259, subd. (c); Filarsky v. Superior Court (2002) 28 Cal.4th 419, 426–
427, 121 Cal.Rptr.2d 844, 49 P.3d 194.) The scope of review is the same as for direct
appeals. (State Bd. of Equalization v. Superior Court (1992) 10 Cal.App.4th 1177, 1185, 13
Cal.Rptr.2d 342.)


Order to Show Cause; Responses
In March 2008, we issued an order to show cause to the respondent superior court, inviting
opposition by CFAC as the real party in interest.


CFAC filed a return in April 2008, to which the County replied the following month.


Numerous amici curiae applied for leave to file five separate briefs in this court. We granted all
five applications. 3
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3 One brief was filed in support of the County by two amici, the California State Association
of Counties and the League of California Cities. The other four amicus briefs were offered
in support of CFAC, by (1) the California Newspaper Publishers' Association, and various
news and other organizations; (2) the National Security Archive, the Center for Democracy
and Technology, and the Electronic Frontier Foundation; (3) American Business Media, et
al., commercial and nonprofit entities that compile public records for various uses; and (4)
77 GIS Professionals.


The Record
In connection with its June 2007 petition in this court, the County filed an eight-volume petitioner's
appendix consisting of nearly 2,000 pages. The following month, we granted the County's request
to augment the record with transcripts of the two hearings conducted by the superior court in April
2007.


*1312  In 2008, we received and granted three requests for judicial notice. 4  Despite **382
having taken judicial notice of these documents, we need not rely on them in resolving this
proceeding. (Doers v. Golden Gate Bridge etc. Dist. (1979) 23 Cal.3d 180, 184, fn. 1, 151 Cal.Rptr.
837, 588 P.2d 1261; see also, Windham at Carmel Mountain Ranch Assn. v. Superior Court (2003)
109 Cal.App.4th 1162, 1173, fn. 11, 135 Cal.Rptr.2d 834; Kaufman & Broad Communities, Inc. v.
Performance Plastering, Inc. (2005) 133 Cal.App.4th 26, 30, 34 Cal.Rptr.3d 520.)


4 The first request for judicial notice was submitted by the County's amici, the California State
Association of Counties and the League of California Cities. The subject of this request for
judicial notice is the legislative history of Assembly Bill No. 3265 (Chapter 447, Statutes
of 1988), which enacted Government Code section 6254.9, part of the California Public
Records Act. We received and granted this request for judicial notice in June 2008. Shortly
thereafter, CFAC opposed the request and moved for reconsideration. In doing so, CFAC
expressed no objection “to the Court's taking judicial notice of legislative history materials
that may be pertinent to showing the intent of the Legislative as a whole when enacting the
bill.” But it argued that a large number of documents included in the request for judicial
notice fail to satisfy that standard. In opposing the motion for reconsideration, petitioner's
amici urged the propriety of noticing one particular document targeted by CFAC, a 1988
memorandum from the City of San Jose, which sponsored the bill. In reply, CFAC disagreed
with amici's assessment of the 1988 memorandum.
The second request for judicial notice was made by CFAC's amici, the California Newspaper
Publishers' Association, et al.; it was received and granted in June 2008. Attached to that
request are 10 newspaper articles, offered “to establish the widespread use of GIS basemap
data in reporting, which is relevant to this Court's Government Code § 6255 inquiry into the
public interest served by releasing GIS basemap data.”
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The third request for judicial notice was filed by the County in July 2008. It asks this court
to judicially notice documents from the United States Copyright Office demonstrating that
two California cities have registered copyrights.


CONTENTIONS


As indicated above, the County offers three grounds to support its petition, which asserts trial court
error in mandating disclosure of its GIS basemap.


The County's first argument relies on federal law, including the Critical Infrastructure Information
Act of 2002. According to the County, that statute and its accompanying regulations preempt state
law. And under those superseding federal provisions, disclosure of the GIS basemap is prohibited,
because it has been validated by the United States Department of Homeland Security as protected
critical infrastructure information.


The County's second argument is based on state law, the CPRA. According to the County, even
if the CPRA is not preempted by federal law, its “catchall” exemption shields the GIS basemap
from public disclosure.


As the third ground for its petition, the County posits that even if neither preemption nor exemption
supports nondisclosure, it should be allowed (a) to *1313  demand end user agreements, because
the GIS basemap is copyrightable, and (b) to recover more than its direct cost of providing the
record, based on a provision of the CPRA.


DISCUSSION


Addressing each of the County's three contentions in turn, we first provide an overview of the
relevant general principles of law. We then set forth the parties' arguments in greater detail,
followed by our analysis.


I. Federal Homeland Security Law


A. Overview


1. The Statute
The federal statute at issue here is the Critical Infrastructure Information Act of 2002 (CII Act).
(6 U.S.C. §§ 131–134.) The CII Act is part of the Homeland Security Act of 2002, which
established the Department of Homeland Security (DHS). (See id., §§ 101, 111(a).) Within the
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DHS, Congress established an Office of Intelligence and Analysis and an Office of Infrastructure
Protection. (6 U.S.C. § 121(a).) The statutory responsibilities associated with those offices include
carrying out “comprehensive assessments of the vulnerabilities of the key resources and critical
infrastructure of the United States,” and developing “a comprehensive national plan for securing
the key resources and critical infrastructure of the United States, including power production,
generation, and distribution systems, information technology and telecommunications systems
(including satellites), electronic financial and property **383  record storage and transmission
systems, emergency preparedness communications systems, and the physical and technological
assets that support such systems.” (Id., (d)(2), (5).)


At the heart of the CII Act is the protection of critical infrastructure information (CII), statutorily
defined as “information not customarily in the public domain and related to the security of critical
infrastructure or protected systems....” (6 U.S.C. § 131(3).) “The CII Act authorized DHS to accept
information relating to critical infrastructure from the public, owners and operators of critical
infrastructure, and State, local, and tribal governmental entities, while limiting public disclosure
of that sensitive information under the Freedom of Information Act ... and other laws, rules, and
processes.” (71 Fed. Reg. 52262 (September 1, 2006).)


The CII Act contains a section aimed at protecting voluntarily shared critical infrastructure
information. (6 U.S.C. § 133.) Concerning the disclosure of such information, it provides *1314
in pertinent part: “Notwithstanding any other provision of law, critical infrastructure information
(including the identity of the submitting person or entity) that is voluntarily submitted to [the DHS]
for use by that agency regarding the security of critical infrastructure and protected systems ... [¶]
(A) shall be exempt from disclosure under ... the Freedom of Information Act[ ]” and “(E) shall
not, if provided to a State or local government or government agency ... [¶] ... be made available
pursuant to any State or local law requiring disclosure of information or records[.]” (Id., (a)(1)
(A), (E)(i); see O'Reilly, 1 Federal Information Disclosure 3d (2000 & Westlaw Dec. 2008 update)
§ 13:14 [describing this provision as a “much-tinkered clause” that was “hotly contested as the
bills were debated”].)


The CII Act directs the Department of Homeland Security to “establish uniform procedures for
the receipt, care, and storage by Federal agencies of critical infrastructure information that is
voluntarily submitted to the Government.” (6 U.S.C. § 133(e)(1).) It further provides that those
procedures “shall include mechanisms” for “the protection and maintenance of the confidentiality
of such information so as to permit the sharing of such information within the Federal Government
and with State and local governments, and the issuance of notices and warnings related to the
protection of critical infrastructure and protected systems, in such manner as to protect from public
disclosure the identity of the submitting person or entity, or information that is proprietary, business
sensitive, relates specifically to the submitting person or entity, and is otherwise not appropriately
in the public domain.” (Id., (e)(2)(D).)
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2. Regulations
The federal regulations implementing the CII Act are found in the Code of Federal Regulations,
volume 6, part 29. Those regulations are intended to implement the federal statute “through the
establishment of uniform procedures for the receipt, care, and storage of Critical Infrastructure
Information (CII) voluntarily submitted to the Department of Homeland Security (DHS).” (6
C.F.R. § 29.1(a) (2007).)


As stated in the regulations: “Consistent with the statutory mission of DHS to prevent terrorist
attacks within the United States and reduce the vulnerability of the United States to terrorism, DHS
will encourage the voluntary submission of CII by safeguarding and protecting that information
from unauthorized disclosure and by ensuring that such information is, as necessary, securely
shared with State and **384  local government pursuant to ... the CII Act. As required by the CII
Act, these rules establish procedures regarding: ... [¶] The receipt, validation, handling, storage,
proper marking and use of information as PCII[.]” (6 C.F.R. § 29.1(a) (2007).)


*1315  Protcted CII (PCII) is CII that has been validated by DHS. (6 C.F.R. § 29.2(g) (2007).)


Among the regulations is one relied on by the County, which states that PCII “shall be treated as
exempt from disclosure under the Freedom of Information Act and any State or local law requiring
disclosure of records or information.” (6 C.F.R. § 29.8(g) (2007).)


3. Preemption
The County's reliance on federal law rests on its contention that the CII Act and accompanying
regulations preempt the CPRA.


[2]  [3]  [4]  As a general principle, federal law preempts state law (1) where Congress has said
so explicitly, (2) where Congress has said so implicitly, as when federal regulation occupies the
field exclusively, and (3) where federal and state law conflict. (Lorillard Tobacco Co. v. Reilly
(2001) 533 U.S. 525, 541, 121 S.Ct. 2404, 150 L.Ed.2d 532.) Unless Congress has demonstrated
a clear and manifest purpose to the contrary, the presumption is that federal law does not preempt
the states' historic police powers. (Id. at pp. 541–542, 121 S.Ct. 2404; Jevne v. Superior Court
(2005) 35 Cal.4th 935, 949–950, 28 Cal.Rptr.3d 685, 111 P.3d 954.) Moreover, a federal “agency
literally has no power to act, let alone pre-empt the validly enacted legislation of a sovereign State,
unless and until Congress confers power upon it.” (Lousiana Public Serv. Comm. v. FCC (1986)
476 U.S. 355, 374, 106 S.Ct. 1890, 90 L.Ed.2d 369.)


B. The Parties' Contentions
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1. Preemption
The County claims express federal preemption under 6 Code of Federal Regulation, part 29.8(g),
which exempts PCII from the operation of federal, state, and local laws requiring the disclosure
of public records. As the County points out, the preamble to the final rule promulgated by
Department of Homeland Security notes “the preeminence of PCII status under the CII Act and
these regulations in relation to any State, territorial, or tribal public disclosure laws or policies.” (71
Fed.Reg., supra, at p. 52268.) That same document also states: “This rulemaking, as required by the
underlying statute, preempts State, local and tribal laws that might otherwise require disclosure of
PCII....” (Id. at p. 52271; see also, O'Reilly, 2 Federal Information Disclosure 3d, supra, § 27.22.)


The County also asserts that Congress has implicitly preempted state law, arguing that “the Federal
Regulations set forth a scheme for PCII validation *1316  that is so pervasive, it is unreasonable
to infer that Congress intended the states to occupy the field.” (See Jevne v. Superior Court, supra,
35 Cal.4th at p. 958, 28 Cal.Rptr.3d 685, 111 P.3d 954.)


CFAC disputes the County's preemption claim. In its view, “the CII Act does not preempt” the
CPRA, but “merely creates a rule of nondisclosure” that has no application to this case.


2. Statutory Arguments
According to CFAC, the County's position rests on a misreading of the federal act as it relates to
CII that has been voluntarily submitted to the federal government, such as the GIS basemap at
issue here. (See 6 U.S.C. § 133(a).) In CFAC's view, the provisions in the federal statute **385
limiting disclosure apply only to those entities receiving PCII from DHS, not to those submitting it.
Furthermore, CFAC argues, the federal protection for CII has been incorporated into state law as an
exemption in the CPRA, but that exemption was waived by the County's sale of the GIS basemap
to non-governmental entities. (See Gov.Code, §§ 6254, subds. (k) [provision incorporating federal
law exemptions], (ab) [provision exempting CII], 6254.5 [waiver provision].)


The County disputes this view of the CII Act, arguing that it imposes “an artificial distinction”
between submitting and receiving entities. The County also dismisses CFAC's waiver argument,
calling it “irrelevant” given federal preemption of the CPRA.


C. Analysis
We agree with CFAC that the pertinent question here is not whether federal homeland security law
trumps state disclosure law. Instead, the analysis in this case turns on whether the federal act and
accompanying regulations apply at all. As we now explain, we conclude that the CII Act does not
apply here because the County is a submitter of CII, not a recipient of PCII. Given that conclusion,
we need not consider whether the CII Act preempts the CPRA.
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1. Federal law distinguishes between submitters and recipients of PCII.
In undertaking our statutory analysis, we begin by examining the language of the relevant
provisions. (Smith v. Superior Court (2006) 39 Cal.4th 77, 83, 45 Cal.Rptr.3d 394, 137 P.3d 218.)
Statutory interpretation presents a legal *1317  question, which we decide de novo. (Ibid.; Los
Angeles Unified School Dist. v. Superior Court (2007) 151 Cal.App.4th 759, 767, 60 Cal.Rptr.3d
445.)


The CII Act provides that critical infrastructure information that has been voluntarily submitted
“shall be exempt from disclosure” under the federal Freedom of Information Act. (6 U.S.C. §
133(a)(1)(A).) As more particularly relevant here, it also prohibits disclosure of PCII “pursuant to
any State or local law requiring disclosure of information or records”—but only “if provided to a
State or local government....” (Id., (a)(1)(E)(i), italics added.)


We are not aware of any case law interpreting this provision. But the regulations promulgated
under the CII Act bear out the statute's apparent distinction between the submission of CII and the
receipt of PCII, as we now explain.


We begin with the specific regulation cited by the County, 6 Code of Federal Regulations, part
29.8. Subdivision (g) of that regulation provides in part that PCII “shall be treated as exempt from
disclosure under the Freedom of Information Act and any State or local law requiring disclosure of
records or information.” (6 C.F.R. § 29.8(g) (2007).) We acknowledge that subdivision (g) does not
distinguish between CII submitters and PCII recipients. But another subdivision of this regulation
does reflect that distinction.


Subdivision (b) of 6 Code of Federal Regulations, part 29.8 thus states in pertinent part: “PCII may
be provided to a state or local government entity for the purpose of protecting critical infrastructure
or protected systems....” (6 C.F.R. § 29.8(b) (2007), italics added.) “The provision of PCII to a
State or local government entity will normally be made only pursuant to an arrangement with
the PCII Program Manager providing for compliance ... and acknowledging the understanding
and responsibilities of the recipient. State and local governments receiving such information will
acknowledge **386  in such arrangements the primacy of PCII protections under the CII Act”
and “agree to assert all available legal defenses to disclosure of PCII under State, or local public
disclosure laws, statutes or ordinances....” (Ibid., italics added.)


This emphasis on recipients of PCII also appears at subdivision (d) of the next regulation,
which provides: “State and local governments receiving information marked ‘Protected Critical
Infrastructure Information’ shall not share that information” except as allowed by the regulations.
(6 C.F.R. § 29.8(d)(1) (2007), italics added.) On the subject of enforcement, subdivision (d)
continues: “if the PCII Program Manager determines that an entity or person who has received
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PCII has violated the provisions of *1318  this Part or used PCII for an inappropriate purpose,
the PCII Program Manager may disqualify that entity or person from future receipt of any PCII or
future receipt of any sensitive homeland security information....” (Id., § 29.9(d)(2), italics added.)


Other regulations reflect the same dichotomy between the submission of CII and the receipt of
PCII, as the following excerpts demonstrate. “The regulations in this Part apply to all persons and
entities that are authorized to handle, use, or store PCII or that otherwise accept receipt of PCII.” (6
C.F.R. § 29.1(b) (2007), italics added.) The regulations help ensure that CII is “securely shared with
State and local government pursuant to ... the CII Act.” (Id., § 29.1(a), italics added.) “A Federal,
State or local agency that receives PCII may utilize the PCII only for purposes appropriate under
the CII Act, including securing critical infrastructure or protected systems.” (Id., § 29.3(b), italics
added.) “All Federal, State and local government entities shall protect and maintain information
as required by these rules or by the provisions of the CII Act when that information is provided to
the entity by the PCII Program Manager....” (Id., § 29.5(c), italics added.)


The preamble to the final regulations likewise confirms the submitter/recipient distinction. For
example, it clarifies that “State, local and tribal contractors” are not “precluded from receiving
PCII” and it notes a change in the final regulations “to permit employees of Federal, State, local,
and tribal contractors who are engaged in the performance of services in support of the purposes
of the CII Act, to communicate with a submitting person ... when authorized by the PCII Program
Manager or ... designee.” (71 Fed.Reg., supra, at p. 52269, italics added.)


[5]  Taken as a whole, this consistent and pervasive regulatory language supports our construction
of the relevant provision of the CII Act, 6 United States Code section 133(a)(1)(E)(i). As we
interpret that provision, it draws a distinction between the submission of CII and the receipt of
PCII. In the hands of the submitter, the nature of the information remains unchanged; in the hands
of the governmental recipient, it is protected from disclosure. 5


5 As one commentator observed in the context of voluntary submissions of CII by private
industry, “firms cannot use DHS as a ‘black hole’ in which to hide information that would
otherwise have come to light [.]” (Bagley, Benchmarking, Critical Infrastructure Security,
and the Regulatory War on Terror (2006) 43 Harv. J. on Legis. 47, 57, fn. omitted.)


This interpretation is also consonant with other aspects of the statute and regulations, particularly
those that limit the uses of PCII in the hands of governmental recipients. As provided in the statute,
PCII provided to a state or local government or agency shall not “be used other than for the purpose
of protecting critical **387  infrastructure or protected systems, or in furtherance of *1319  an
investigation or the prosecution of a criminal act [.]” (6 U.S.C. § 133(a)(1)(E)(iii).) The regulations
are to the same effect: “A Federal, State or local agency that receives PCII may utilize the PCII only
for purposes appropriate under the CII Act, including securing critical infrastructure or protected
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systems.” (6 C.F.R. § 29.3(b) (2007).) If the GIS basemap constitutes PCII in the County's hands,
as it maintains, then federal law strictly restricts use of that data to the narrow purposes enumerated
in the CII Act.


In sum, we conclude that the CII Act distinguishes between submitters of CII and recipients of
PCII, with the result that the federal statute's prohibition on disclosure of protected confidential
infrastructure information applies only when it has been “provided to a State or local government
or government agency....” (6 U.S.C. § 133(a)(1)(E)(i), italics added.)


2. Because the County did not receive PCII, the federal provisions do not apply.
[6]  In this case, the information at issue was submitted by the County, not to it. Because the
County is a submitter of CII, not a recipient of PCII, neither the CII Act nor the accompanying
regulations apply here.


Having concluded that federal homeland security law does not apply in this case, we turn to the
County's contention that the CPRA exempts the GIS basemap from disclosure.


II. State Law Disclosure Exemption
As before, we summarize the governing law, then we describe and analyze the parties' contentions.


A. Overview
“In 1968, the Legislature clarified the scope of the public's right to inspect records by enacting the
CPRA.” (County of Los Angeles v. Superior Court (2000) 82 Cal.App.4th 819, 825, 98 Cal.Rptr.2d
564.) “The CPRA ‘replaced a hodgepodge of statutes and court decisions relating to disclosure of
public records.’ ” (Los Angeles Unified School Dist. v. Superior Court, supra, 151 Cal.App.4th at
p. 765, 60 Cal.Rptr.3d 445.) The CPRA is codified in the Government Code, starting at section
6250. 6


6 Further unspecified statutory citations are to the Government Code.


1. Policy Favoring Disclosure
[7]  [8]  The CPRA “was enacted for the purpose of increasing freedom of information by
giving members of the public access to information in the *1320  possession of public agencies.”
(Filarsky v. Superior Court, supra, 28 Cal.4th at pp. 425–426, 121 Cal.Rptr.2d 844, 49 P.3d 194.)
Legislative policy favors disclosure. (San Lorenzo Valley Community Advocates for Responsible
Educ. v. San Lorenzo Valley Unified School Dist. (2006) 139 Cal.App.4th 1356, 1408, 44
Cal.Rptr.3d 128 (San Lorenzo.)) “All public records are subject to disclosure unless the Public
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Records Act expressly provides otherwise.” (BRV, Inc. v. Superior Court (2006) 143 Cal.App.4th
742, 751, 49 Cal.Rptr.3d 519.)


California voters endorsed that policy in 2004 by approving Proposition 59, which amended the
state constitution to explicitly recognize the “right of access to information concerning the conduct
of the people's business” and to provide that “the writings of public officials and agencies shall be
open to public scrutiny.” (Cal. Const., art. 1, § 3, subd. (b)(1); see BRV, Inc. v. Superior **388
Court, supra, 143 Cal.App.4th at p. 750, 49 Cal.Rptr.3d 519; Los Angeles Unified School Dist. v.
Superior Court, supra, 151 Cal.App.4th at p. 765, 60 Cal.Rptr.3d 445.)


2. Exemptions
“The right of access to public records under the CPRA is not absolute.” (Copley Press, Inc. v.
Superior Court (2006) 39 Cal.4th 1272, 1283, 48 Cal.Rptr.3d 183, 141 P.3d 288.) The CPRA
“states a number of exemptions that permit government agencies to refuse to disclose certain
public records.” (Ibid.) To a large extent, these exemptions reflect legislative concern for privacy
interests. (Ibid.; Commission on Peace Officer Standards and Training v. Superior Court (2007)
42 Cal.4th 278, 289, 64 Cal.Rptr.3d 661, 165 P.3d 462.) The CPRA features two categories of
exemptions: “(1) materials expressly exempt from disclosure pursuant to section 6254; and (2) the
‘catchall exception’ of section 6255....” (City of San Jose v. Superior Court (1999) 74 Cal.App.4th
1008, 1019, 88 Cal.Rptr.2d 552, fn. omitted; San Lorenzo, supra, 139 Cal.App.4th at p. 1408, 44
Cal.Rptr.3d 128.)


a. Enumerated Exemptions
[9]  “The Legislature has assembled a diverse collection of exemptions from disclosure in section
6254.” (Haynie v. Superior Court (2001) 26 Cal.4th 1061, 1068, 112 Cal.Rptr.2d 80, 31 P.3d
760; see also, §§ 6254.1–6254.29.) For example, public records need not be disclosed if their
disclosure “is exempted or prohibited pursuant to federal or state law ....” (§ 6254, subd. (k); cf.
Rim of the World Unified School Dist. v. Superior Court (2002) 104 Cal.App.4th 1393, 1397, 129
Cal.Rptr.2d 11.) But “this exemption ‘is not an independent exemption. It merely incorporates
other prohibitions established by law.’ ” (Copley Press, Inc. v. Superior Court, supra, 39 Cal.4th at
p. 1283, 48 Cal.Rptr.3d 183, 141 P.3d 288.) Also listed among the express exemptions is: “Critical
infrastructure information, as defined in *1321  Section 131(3) of Title 6 of the United States
Code, that is voluntarily submitted to the California Office of Homeland Security for use by that
office ....” (§ 6254, subd. (ab).)


b. Catchall Provision
[10]  Section 6255 “allows a government agency to withhold records if it can demonstrate that, on
the facts of a particular case, the public interest served by withholding the records clearly outweighs



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010386744&pubNum=7047&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010386744&pubNum=7047&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S3&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010386744&pubNum=7047&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010386744&pubNum=7047&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012367277&pubNum=7047&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012367277&pubNum=7047&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010205458&pubNum=4645&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010205458&pubNum=4645&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010205458&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010205458&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012986893&pubNum=4645&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012986893&pubNum=4645&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS6254&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS6255&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999207669&pubNum=3484&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999207669&pubNum=3484&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009250391&pubNum=7047&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009250391&pubNum=7047&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS6254&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS6254&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001830449&pubNum=4645&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001830449&pubNum=4645&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS6254&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_340a00009b6f3 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003046203&pubNum=3484&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003046203&pubNum=3484&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010205458&pubNum=4645&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010205458&pubNum=4645&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=6USCAS131&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d08f0000f5f67 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=6USCAS131&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d08f0000f5f67 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS6254&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS6255&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





County of Santa Clara v. Superior Court, 170 Cal.App.4th 1301 (2009)
89 Cal.Rptr.3d 374, 37 Media L. Rep. 1331, 09 Cal. Daily Op. Serv. 1526...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 23


the public interest served by disclosure.” (San Lorenzo, supra, 139 Cal.App.4th at p. 1408, 44
Cal.Rptr.3d 128.) This catchall exemption “contemplates a case-by-case balancing process, with
the burden of proof on the proponent of nondisclosure to demonstrate a clear overbalance on the
side of confidentiality.” (Michaelis, Montanari & Johnson v. Superior Court (2006) 38 Cal.4th
1065, 1071, 44 Cal.Rptr.3d 663, 136 P.3d 194.) “Where the public interest in disclosure of the
records is not outweighed by the public interest in nondisclosure, courts will direct the government
to disclose the requested information.” (City of San Jose v. Superior Court, supra, 74 Cal.App.4th
at p. 1018, 88 Cal.Rptr.2d 552.)


c. Operation
[11]  [12]  Since disclosure is favored, all exemptions are narrowly construed. (Cal. Const., art.
I, § 3, subd. (b)(2); Board of Trustees of California State University v. Superior Court (2005) 132
Cal.App.4th 889, 896, 34 Cal.Rptr.3d 82.) The agency opposing disclosure bears the burden of
proving that an exemption applies. (Board of Trustees of California State **389  University v.
Superior Court, at p. 896, 34 Cal.Rptr.3d 82.)


[13]  [14]  Moreover, if only part of a record is exempt, the agency is required to produce the
remainder, if segregable. (§ 6253, subd. (a).) In other words, “the fact that a public record may
contain some confidential information does not justify withholding the entire document.” (State
Bd. of Equalization v. Superior Court, supra, 10 Cal.App.4th at p. 1187, 13 Cal.Rptr.2d 342; see
Connell v. Superior Court (1997) 56 Cal.App.4th 601, 614, 65 Cal.Rptr.2d 738 [the superior court's
“limited disclosure order eliminated the Controller's legitimate security concern”].) “The burden of
segregating exempt from nonexempt materials, however, remains one of the considerations which
the court can take into account in determining whether the public interest favors disclosure under
section 6255.” (American Civil Liberties Union Foundation v. Deukmejian (1982) 32 Cal.3d 440,
453, fn. 13, 186 Cal.Rptr. 235, 651 P.2d 822.)


[15]  [16]  Exemptions can be waived. (§ 6254.5; County of Los Angeles v. Superior Court (2005)
130 Cal.App.4th 1099, 1107, 30 Cal.Rptr.3d 708.) “Disclosure to one member of the public would
constitute a waiver of the exemption *1322  [citation], requiring disclosure to any other person
who requests a copy.” (86 Ops.Cal.Atty.Gen. 132, 137 (2003), citing § 6254.5; City of San Jose v.
Superior Court, supra, 74 Cal.App.4th at p. 1018, 88 Cal.Rptr.2d 552.)


B. The Parties' Contentions
At issue here is whether the GIS basemap is exempt from disclosure under the CPRA. As stated in
the trial court's decision: “Given County's admission that the GIS basemap and data elements are
a public record, both parties agree that the resolution of this dispute turns on whether the public
record is exempt.”
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[17]  [18]  In this court, the County proffers only one exemption, the catchall provision of section
6255. 7  That provision reads in pertinent part: “The agency shall justify withholding any record
by demonstrating that the record in question is exempt **390  under express provisions of this
chapter or that on the facts of the particular case the public interest served by not disclosing the
record clearly outweighs the public interest served by disclosure of the record.” (§ 6255, subd. (a).)
When this exemption is invoked, the court undertakes a balancing process. (Michaelis, Montanari
& Johnson v. Superior Court, supra, 38 Cal.4th at p. 1071, 44 Cal.Rptr.3d 663, 136 P.3d 194.)
The court assesses whether “on the facts of [the] particular case, the public interest served by
withholding the records clearly outweighs the public interest served by disclosure.” (San Lorenzo,
supra, 139 Cal.App.4th at p. 1408, 44 Cal.Rptr.3d 128.)


7 In the trial court, the County urged other exemptions, including section 6254, subdivision
(ab), which exempts “Critical infrastructure information, as defined in Section 131(3) of
Title 6 of the United States Code, that is voluntarily submitted to the California Emergency
Management Agency for use by that office, including the identity of the person who or
entity that voluntarily submitted the information.” As stated in papers that the County filed
in January 2007, it was then “in the process of submitting the GIS Basemap as ‘Critical
Infrastructure Information’ to the California Office of Homeland Security” pursuant to
section 6254, subdivision (ab). In a similar vein, the County also relied below on section
6254, subdivision (k), which incorporates other exemptions “pursuant to federal or state
law,” together with the federal regulations governing CII. The County proffered several other
statutory exemptions as well. The trial court rejected all of the County's statutory exemption
arguments. With the exception of the catchall exemption of section 6255, the County does
not renew any of those arguments here.
In this court, by contrast, the County's amici urge an additional exemption, based on
section 6254.9, which the County argued unsuccessfully below. Under that section, computer
software—defined to include computer mapping systems—is not treated as a public record.
(§ 6254.9, subds.(a), (b).)
Since the point is raised only by amici, we need not and do not consider it. “Amici curiae must
take the case as they find it. Interjecting new issues at this point is inappropriate.” (California
Assn. for Safety Education v. Brown (1994) 30 Cal.App.4th 1264, 1275, 36 Cal.Rptr.2d
404; see also, e.g., Professional Engineers in California Government v. Kempton (2007)
40 Cal.4th 1016, 1047, fn. 12, 56 Cal.Rptr.3d 814, 155 P.3d 226.) We therefore decline to
address the exemption issue raised solely by the County's amici here.


*1323  Addressing the disclosure prong of the balancing test, the County asserts that the
public interest in obtaining the GIS basemap is both minimal and hypothetical. Concerning the
nondisclosure prong, the County asserts two reasons for withholding the record: one related to
straitened public finances and the other arising from security concerns. Weighing the two prongs,
the County says, “the balance clearly favors the County's position of nondisclosure because
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concerns over security and the risk of undermining the County's ability to continue providing
valuable services to County residents clearly outweighed CFAC's hypothetical interest.”


CFAC disagrees, with particular emphasis on countering the County's security argument.


C. Analysis
[19]  In analyzing the availability of this exemption, we accept the trial court's express and implied
factual determinations if supported by the record, but we undertake the weighing process anew.
(Connell v. Superior Court, supra, 56 Cal.App.4th at p. 612, 65 Cal.Rptr.2d 738.) As our high court
has explained, “although a reviewing court should weigh the competing public interest factors de
novo, it should accept as true the trial court's findings of the ‘facts of the particular case’ [citation],
assuming those findings are supported by substantial evidence.” (Michaelis, Montanari & Johnson
v. Superior Court, supra, 38 Cal.4th at p. 1072, 44 Cal.Rptr.3d 663, 136 P.3d 194.)


In this case, the trial court considered the evidence, made factual findings, and engaged in the
weighing process before concluding that the balance of interests favored disclosure. Though it
described both parties' “competing interests” as “somewhat hypothetical,” the court nevertheless
concluded that the County had “not shown a ‘clear overbalance’ in favor of non-disclosure.”


On independent review of the competing interests, we agree with the trial court's conclusion. In our
view, the County has both understated the public interest in disclosure and overstated the public
interest in nondisclosure.


1. Public Interest in Permitting Disclosure
According to the County, “CFAC's interest in disclosure of the GIS Basemap is hypothetical,” and
it is also “minimal” since acquiring the information “can be accomplished by lesser means.” We
disagree.


a. The public interest in disclosure is not hypothetical.
In pressing its characterization of CFAC's interest as hypothetical, the County cites the trial court's
concerns about CFAC's standing, since it *1324  “represents no citizen.” The County paraphrases
the trial court's observation: “Other than a generalized proclamation of the ‘public's **391  right
to know,’ CFAC[ ] has no interest in the GIS Basemap.”


[20]  [21]  In making that argument, the County misapprehends the focus of the inquiry. As CFAC
points out, the motive of the particular requester is irrelevant; the question instead is whether
disclosure serves the public interest. “The Public Records Act does not differentiate among those
who seek access to public information.” (State Bd. of Equalization v. Superior Court, supra,
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10 Cal.App.4th at p. 1190, 13 Cal.Rptr.2d 342; see also, e.g., American Civil Liberties Union
Foundation v. Deukmejian, supra, 32 Cal.3d at p. 451, 186 Cal.Rptr. 235, 651 P.2d 822; Connell
v. Superior Court, supra, 56 Cal.App.4th at pp. 611–612, 65 Cal.Rptr.2d 738; § 6257.5.)


[22]  [23]  “ ‘If the records sought pertain to the conduct of the people's business there is a public
interest in disclosure. The weight of that interest is proportionate to the gravity of governmental
tasks sought to be illuminated and the directness with which the disclosure will serve to illuminate.’
” (Connell v. Superior Court, supra, 56 Cal.App.4th at p. 616, 65 Cal.Rptr.2d 738.) “The existence
and weight of this public interest are conclusions derived from the nature of the information.”
(Ibid.) As this court put it, the issue is “whether disclosure would contribute significantly to
public understanding of government activities.” (City of San Jose v. Superior Court, supra, 74
Cal.App.4th at p. 1018, 88 Cal.Rptr.2d 552.)


[24]  Here, the trial court summarized some of CFAC's proffered “examples as to how access to the
GIS basemap will contribute to its understanding of government activities” including “comparison
of property tax assessments, issuance of permits, treatment of tax delinquent properties, equitable
deployment of public services, issuance of zoning variances.” As these examples show, the
public's interest in disclosure is very real, given “ ‘the gravity of governmental tasks sought to be
illuminated and the directness with which the disclosure will serve to illuminate.’ ” (Connell v.
Superior Court, supra, 56 Cal.App.4th at p. 616, 65 Cal.Rptr.2d 738.)


b. The public interest in disclosure is not minimal.
[25]  In support of its second point, the County cites a decision of this court for the principle that
“public interest in disclosure is minimal ... where the requester has alternative, less intrusive means
of obtaining the information sought.” (City of San Jose v. Superior Court, supra, 74 Cal.App.4th
at p. 1020, 88 Cal.Rptr.2d 552.) The trial court explicitly recognized that principle, saying “the
availability of alternate sources of obtaining the information is relevant in weighing the public
interest in disclosure.” The court also stated that “CFAC *1325  could obtain the same information
found in the GIS basemap by performing a (more laborious) search of other publicly available
records.” 8


8 CFAC contends that the trial court was mistaken factually as to this point.


The County misplaces its reliance on our decision in City of San Jose v. Superior Court, supra,
74 Cal.App.4th 1008, 88 Cal.Rptr.2d 552. That case is factually distinguishable, since it involved
privacy concerns that are not in play here. In City of San Jose, we determined that “airport noise
complainants have a significant privacy interest in their names, addresses, and telephone numbers
as well as in the fact that they have made a complaint to their government, and that disclosure of
this information would have a chilling effect on future complaints.” **392  (Id. at pp. 1023–1024,
88 Cal.Rptr.2d 552.) Concerning the CPRA catchall exemption, we explained: “In determining
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whether the public interest in nondisclosure of individuals' names and addresses outweighs the
public interest in disclosure of that information,” courts evaluate whether disclosure serves “the
legislative purpose” of illuminating the performance of public duties. (Id. at p. 1019, 88 Cal.Rptr.2d
552.) “Where disclosure of names and addresses would not serve this purpose, denial of the request
for disclosure has been upheld.” (Ibid.) “Courts have also recognized that the public interest in
disclosure is minimal, even when the requester asserts that personal contact is necessary to confirm
government compliance with mandatory duties, where the requester has alternative, less intrusive
means of obtaining the information sought.” (Id. at p. 1020, 88 Cal.Rptr.2d 552.) Conversely,
“where the disclosure of names and addresses is necessary to allow the public to determine whether
public officials have properly exercised their duties by refraining from the arbitrary exercise of
official power, disclosure has been upheld.” (Ibid.)


[26]  [27]  While the availability of less intrusive means to obtain the information may be a
factor in the analysis, particularly in privacy cases, the existence of alternatives does not wholly
undermine the public interest in disclosure. (Cf. City of San Jose v. Superior Court, supra, 74
Cal.App.4th at p. 1025, 88 Cal.Rptr.2d 552.) Even where a requester “has an alternative means to
access the information, it should not prohibit it from obtaining the documents under the CPRA.”
(Los Angeles Unified School Dist. v. Superior Court, supra, 151 Cal.App.4th at p. 772, fn. 6, 60
Cal.Rptr.3d 445.) The records at issue here “ ‘pertain to the conduct of the people's business' ”
so “ ‘there is a public interest in disclosure.’ ” (Connell v. Superior Court, supra, 56 Cal.App.4th
at p. 616, 65 Cal.Rptr.2d 738.) For the reasons proffered by CFAC and summarized by the trial
court, it also appears that “disclosure would contribute significantly to public understanding of
government activities.” (City of San Jose v. Superior Court, at p. 1018, 88 Cal.Rptr.2d 552.)


In sum, we conclude, the public interest in disclosure of the GIS basemap is neither hypothetical
nor minimal. That brings us to the second prong of the balancing test, assessing the public interest
in nondisclosure.


*1326  2. Public Interest in Preventing Disclosure
The County proffers two interests to support nondisclosure. First, the County cites financial issues,
positing its “continuing effort to provide the public with a high level of service during challenging
economic times” and emphasizing the threatened impact on first responders. Second, the County
raises public safety concerns, stressing the need “to protect sensitive infrastructure information
not customarily in the public domain.” We consider and reject each in turn.


a. The County's financial interests do not compel nondisclosure.
According to the County, it developed the GIS basemap “at a significant cost in terms of time,
effort and resources.” If “forced to provide the GIS Basemap to all requesters at the direct cost
of production,” the County contends, it will lose its ability to sell the technology, with the result
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that “the County alone will have to shoulder the obligation of maintaining the GIS Basemap—a
difficult task during times of ever increasing budget deficits. The end result will be a reduction
in service levels to the public.” The County also asserts that losing “control over its intellectual
**393  property (copyright interests in the GIS Basemap) with the dissemination of electronic
copies ... will negatively impact the tools used by first responders” in the county. It argues: “This
is no hypothetical scenario, but is based upon actual experiences of other counties.”


In support of this claim in the trial court, the County submitted a declaration stating that San Diego
and Ventura counties “saw their programs wither away once outside funding disappeared (due to
providing the GIS maps at little or no cost to the public).”


[28]  CFAC countered below with a declaration that “San Diego County's GIS basemap program ...
is alive and thriving” and “Ventura County's GIS operation is robust and growing.” That
declaration also averred that “fourteen counties in California ... provide their GIS basemap data in
electronic format to the public free of charge” while another “twenty-three counties in California ...
provide their GIS basemap data in electronic format to the public for the cost of reproduction.”


Addressing the financial issues, the trial court expressed concern “that County will have difficulty
recouping the expense incurred in creating the GIS basemap,” but it noted the “dearth of evidence
that this was County's initial plan.” Additionally, as just noted, CFAC offered evidence that other
counties disclosing their GIS basemap programs had suffered few ill fiscal effects. The trial court
apparently credited this evidence. Applying the *1327  deferential substantial evidence review
standard, we do so as well. (Connell v. Superior Court, supra, 56 Cal.App.4th at p. 613, 65
Cal.Rptr.2d 738.)


Beyond the state of the evidence in this particular record, there are other reasons to accord little
weight to the financial concerns. As has been said: “There is nothing in the Public Records Act
to suggest that a records request must impose no burden on the government agency.” (State Bd.
of Equalization v. Superior Court, supra, 10 Cal.App.4th at p. 1190, fn. 14, 13 Cal.Rptr.2d 342;
see also Connell v. Superior Court, supra, 56 Cal.App.4th at p. 614, 65 Cal.Rptr.2d 738.) Thus,
for example, the $43,000 cost of compiling an accurate list of names was not “a valid reason
to proscribe disclosure of the identity of such individuals.” (CBS Broadcasting Inc. v. Superior
Court (2001) 91 Cal.App.4th 892, 909, 110 Cal.Rptr.2d 889; cf. American Civil Liberties Union
Foundation v. Deukmejian, supra, 32 Cal.3d at pp. 452–453, 186 Cal.Rptr. 235, 651 P.2d 822
[courts should not “ignore any expense and inconvenience involved in segregating nonexempt
from exempt information”].)


b. The proffered security concerns do not compel nondisclosure.
The County also asserts a public safety interest in guarding against terrorist threats, based on its
contention that the GIS basemap contains sensitive information that is not publicly available, such
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as the exact location of Hetch Hetchy reservoir components. The County cites the precision of
its “georeferenced parcel map” (described as accurate “within +/1 foot in the developed areas
and +/5 feet in the hilly areas”) in arguing that disclosure of the basemap would “allow anyone
to locate the parcels overlaying the Hetch Hetchy water lines. Matching the GIS Basemap with
orthophotographs, which are in the public domain, would allow anyone to pinpoint weak spots in
the system and quickly and effectively plan a terrorist attack.” By contrast, the County maintains,
other publicly available maps “are not georeferenced, do not contain GPS coordinates, do not
include orthophotographs, and are not a continuous representation of the Hetch Hetchy water
supply system—key elements **394  to disclosing precise locations of the critical infrastructure.”


To prove this claim in the trial court, the County submitted the declaration of Robert Colley,
Acting GIS Manager for its Information Services Department, which includes these statements:
“Requiring the County to provide the GIS Basemap in electronic format to the public will
jeopardize public safety because it will provide the public with access to sensitive information
that is not otherwise publicly available.” “For public safety reasons, it is critical that geospatial
information such as the GIS Basemap stay out of the public domain.” “The actual location of the
Hetch Hetchy water lines are generally known, but not provided in any detail for obvious reasons
—to minimize the threat of terrorist attack on the water system.” “The *1328  exact location of
Hetch Hetchy water lines is an integral part of the GIS Basemap and not easily segregable.”


To refute that claim, CFAC offered the declaration of Bruce Joffe, a member of the Geospatial
Working Group, which “is organized by the U.S. Department of Homeland Security” and “is
comprised of GIS professionals from various federal agencies ... and the private sector” who
“discuss issues of GIS technology and national security.” Joffe declared: “Based on my knowledge,
skill, experience, training and education in the areas of GIS, the lines identified by the County in
each of the documents as Hetch Hetchy ‘water pipelines' are actually not the pipelines themselves,
but the land easement areas or rights-of-way. The easements cover an area greater than the pipelines
themselves, and do not indicate the specific location of pipes, which are buried underground.”
“The location of the Hetch Hetchy easements can be obtained from other sources....” Joffe opined
“that the location of the Hetch Hetchy easement [s] is not the kind of information that would
uniquely aid terrorists.... Restricting public access to the County's GIS basemap data is unlikely
to be a major impediment for terrorists in identifying and locating their desired targets.” Joffe
also addressed segregability, declaring: “The County could easily disclose the data elements and
descriptive attribute data requested by CFAC in its June 12, 2006 Public Record Act request
without also disclosing the location of the Hetch Hetchy easements, if it chose to do so.” He then
described how that could be done.


[29]  Addressing these issues, the trial court explained that not everything in the GIS basemap has
security implications. As the County conceded and the trial court found, “some of the information
in the GIS basemap” is a matter of public record that has “nothing to do with critical infrastructure.”
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By way of example, the court cited “the assessed value of a single family home in San Jose” and
questioned why it should be “cloaked with the protection of CII/PCII simply by submission to
OHS” (the California Office of Homeland Security). The court continued: “It appears County has
belatedly focused on to the information pertaining to ‘water lines' and used that as its primary, if
not sole, basis for obtaining the CII/PCII designation without any concession that the GIS basemap
consists of any other publicly available information.” The court concluded: “County has not made
the initial effort to establish that all information contained in the GIS basemap is CII. Having failed
to meet its initial burden, County's assertion of this particular exemption fails.” The record supports
these findings. (Cf., e.g., Williams v. Superior Court (1993) 5 Cal.4th 337, 355, 19 Cal.Rptr.2d
882, 852 P.2d 377 [a public agency may not “shield a record from public disclosure, regardless of
its nature, simply **395  by placing it in a file label[ ]ed ‘investigatory’ ”].)


Furthermore, the trial court observed, “it does not appear this has been an overriding concern to
County, as shown by the dissemination of the GIS *1329  basemap to others, albeit relying on
a form of non-disclosure agreement.” As noted above, the County sold the GIS basemap to 18
purchasers, including three private entities. In the trial court's view: “If the security issue were
of greater importance, one would think there would be no dissemination of the GIS basemap
whatever.” We see no reasoned basis for overturning that inference. (Cf. § 6254.5, subd. (e)
[no waiver of exemption where disclosure is made to government agency that “agrees to treat
the disclosed material as confidential”]; County of Los Angeles v. Superior Court, supra, 130
Cal.App.4th 1099, 1107, 30 Cal.Rptr.3d 708 [this section “provides a means for governmental
agencies to share privileged materials without waiving the privilege”].)


[30]  [31]  Security may be a valid factor supporting nondisclosure. (See, e.g., Times Mirror Co. v.
Superior Court (1991) 53 Cal.3d 1325, 1346, 283 Cal.Rptr. 893, 813 P.2d 240 [governor's private
appointment schedule]; Procunier v. Superior Court (1973) 35 Cal.App.3d 211, 212, 110 Cal.Rptr.
531 [diagrams depicting correctional facility], disapproved on other grounds in Shepherd v.
Superior Court (1976) 17 Cal.3d 107, 124, 130 Cal.Rptr. 257, 550 P.2d 161; 73 Ops.Cal.Atty.Gen.
236, 237–239 (1990) [same].) But the “mere assertion of possible endangerment does not ‘clearly
outweigh’ the public interest in access to these public records.” (CBS, Inc. v. Block (1986) 42
Cal.3d 646, 652, 230 Cal.Rptr. 362, 725 P.2d 470; accord, Commission on Peace Officer Standards
and Training v. Superior Court, supra, 42 Cal.4th at p. 302, 64 Cal.Rptr.3d 661, 165 P.3d 462.)
While we are sensitive to the County's security concerns, we agree with the trial court that the
County failed to support nondisclosure on this ground.


3. Weighing the Competing Interests
The balancing test is applied on a case-by-case basis. (Michaelis, Montanari & Johnson v. Superior
Court, supra, 38 Cal.4th at p. 1071, 44 Cal.Rptr.3d 663, 136 P.3d 194; CBS Broadcasting Inc. v.
Superior Court, supra, 91 Cal.App.4th at p. 908, 110 Cal.Rptr.2d 889.) As the party seeking to
withhold the record, the County bears the burden of justifying nondisclosure. (Board of Trustees
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of California State University v. Superior Court, supra, 132 Cal.App.4th at p. 896, 34 Cal.Rptr.3d
82; Los Angeles Unified School Dist. v. Superior Court, supra, 151 Cal.App.4th at p. 767, 60
Cal.Rptr.3d 445.)


Independently weighing the competing interests in light of the trial court's factual findings, we
conclude that the public interest in disclosure outweighs the public interest in nondisclosure. We
thus agree with the trial court that the County failed to “demonstrate a clear overbalance on the
side of confidentiality.” (Michaelis, Montanari & Johnson v. Superior Court, supra, 38 Cal.4th at
p. 1071, 44 Cal.Rptr.3d 663, 136 P.3d 194.)


*1330  III. Limitations on Disclosure
Having concluded that neither federal nor state law provides a basis for withholding the GIS
basemap, we turn to the County's arguments for limitations on disclosure. As previously noted,
the County argues for the right (A) to demand end user agreements, because the GIS basemap is
copyrightable, and (B) to recover more than its direct costs of production, based on section 6253.9,
subdivision (b), of the CPRA.


**396  A. Copyright Protection


1. Background
In arguments below, the County raised similar copyright arguments, relying on section 6254.9.
Section 6254.9 permits the nondisclosure of computer software, defined to include computer
mapping systems. (§ 6254.9, subds. (a), (b).) This statutory exemption is based on a legislative
determination that software is not a public record. (Id., subd. (a).) Nevertheless, as subdivision
(d) explains: “Nothing in this section is intended to affect the public record status of information
merely because it is stored in a computer. Public records stored in a computer shall be disclosed as
required by this chapter.” (Id., subd. (d).) Subdivision (e) addresses copyright as follows: “Nothing
in this section is intended to limit any copyright protections.” (Id., subd. (e).) Relying on that last
subdivision, the County argued that it could “require end users to execute an agreement not to
violate [its] copyright interest in the GIS Basemap.”


CFAC disagreed. It asserted: “No reported California decision has ever concluded that a public
agency may refuse to release copies of public records to protect its own purported copyright.”


The trial court agreed with CFAC. The court briefly explained its reasoning in footnote 19 *1331
of the court's May 2007 order. The court first quoted section 6254.9, subdivision (e), then stated:
“CFAC is correct in its interpretation that, when read in conjunction with subdivision (d), copyright
protection is not appropriate here.”
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2. The Parties' Contentions
In this court, the County raises both procedural and substantive arguments concerning copyright.


Procedurally, the County complains that the trial court did not reach its copyright claim. The
County acknowledges the court's holding in footnote 19. But it maintains that the court made its
ruling in the context of deciding that the GIS basemap is not “computer software” and thus does not
qualify for exemption under section 6254.9, subdivision (a). In the County's view, “the trial court
should not have summarily dismissed the County's request for an end user agreement, without first
examining the creativity and compilation issues.” (See 17 U.S.C. § 101 [defining compilation];
Feist Publications, Inc. v. Rural Telephone Service Co., Inc. (1991) 499 U.S. 340, 345, 111 S.Ct.
1282, 113 L.Ed.2d 358 [recognizing a low threshold of creativity for copyright protection].)


In its substantive arguments, the County maintains that copyright law protects its compilation of
data as a “unique arrangement.” The County seeks the right to demand an end user agreement
upon disclosure of the GIS basemap, to protect its rights as the “rightful owner” of copyrightable
intellectual property in the map.


CFAC disputes both the procedural and substantive arguments interposed by the County.
Countering the County's procedural claim, CFAC points to footnote 19 of the trial court's order,
characterizing it as an explicit rejection of the County's copyright arguments. Substantively, CFAC
argues, the CPRA does not recognize copyright interests in public records such as these, and it
thus precludes the imposition of an end user agreement upon their release.


3. Analysis
[32]  [33]  At the outset, we reject the County's procedural claim that the trial court should have
examined “the creativity and compilation issues” involved in its copyright claim. For one thing,
the County did not brief those specific issues in its papers below. It simply made the bald **397
assertion that it owns a “copyright interest in the GIS Basemap” followed by a citation to the federal
copyright statute. (17 U.S.C. § 101 et seq.) And that assertion was addressed and rejected by the
trial court, as shown by its citation to authority. In any event, the County preserved its substantive
copyright claim, which we now review.


a. State Law Question
[34]  [35]  State law “determines whether [a public official] may claim a copyright in his office's
creations.” (Microdecisions, Inc. v. Skinner (2004) 889 So.2d 871, 875; see County of Suffolk, New
York v. First American Real Estate Solutions (2001) 261 F.3d 179, 188; Building Officials & Code
Adm'rs, Inc. v. Code Tech, Inc. (1980) 628 F.2d 730, 735–736.) “Each state may determine whether
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the works of its government entities may be copyrighted.” (Microdecisions, Inc. v. Skinner, at p.
876.)


*1332  In some states, statutes explicitly recognize the authority of public officials or agencies
to copyright specific public records that they have created. (See Microdecisions, Inc. v. Skinner,
supra, 889 So.2d at pp. 874, 875 [Florida state law authorized “certain agencies to obtain
copyrights” and “permitted certain categories of public records to be copyrighted,” but it gave
county property appraisers “no authority to assert copyright protection in the GIS maps, which are
public records”]; cf. County of Suffolk, New York v. First American Real Estate Solutions, supra,
261 F.3d at p. 189 [New York's public record law “did not specifically address the impact on a
state agency's copyright”].)


At issue here is how California's public records law treats the County's copyright claim. That is a
question of first impression in this state. Because it requires statutory interpretation of the CPRA,
it is also a question of law, which we review de novo. (Los Angeles Unified School Dist. v. Superior
Court, supra, 151 Cal.App.4th at p. 767, 60 Cal.Rptr.3d 445.) We begin our analysis with the
specific provision cited by the County in support of its copyright interest.


b. Section 6254.9
The CPRA references copyright protection in a single provision, section 6254.9, subdivision
(e). As previously noted, that provision states: “Nothing in this section is intended to limit any
copyright protections.” (§ 6254.9, subd. (e).)


As the County reads that statutory language, it “expressly provides for copyright protection despite
production of public records.” Furthermore, the County says, copyright protection “is not limited
to computer software,” which has its own discrete exemption in section 6254.9, subdivision (a). 9


9 Section 6254.9, subdivision (a) provides: “Computer software developed by a state or local
agency is not itself a public record under this chapter.” The County conceded below that
the GIS basemap is a public record. The contrary arguments of its amici notwithstanding,
that concession appears well-founded. (Cf. 88 Ops.Cal.Atty.Gen. 153, 157 (2005) [“parcel
boundary map data maintained by a county assessor in an electronic format is subject to
public inspection and copying” under CPRA].) Since the GIS basemap is a public record,
the County cannot claim the computer software exemption of section 6254.9, subdivision
(a). Nor does it attempt to do so here. (See fn. 7, ante.)


We reject the County's interpretation. At the outset, we reiterate the principle that restrictions on
disclosure are narrowly construed. (Cal. Const., art. 1, § 3, subd. (b)(1)(2); Board of Trustees of
California State University v. Superior Court, supra, 132 Cal.App.4th at p. 896, 34 Cal.Rptr.3d 82.)
With that principle in mind, **398  we consider the County's contentions, applying settled rules



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005630739&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005630739&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005630739&pubNum=0000735&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&fi=co_pp_sp_735_874&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_874 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005630739&pubNum=0000735&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&fi=co_pp_sp_735_874&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_874 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001635360&pubNum=0000506&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&fi=co_pp_sp_506_189&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_189 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001635360&pubNum=0000506&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&fi=co_pp_sp_506_189&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_189 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012367277&pubNum=7047&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012367277&pubNum=7047&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS6254.9&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS6254.9&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7fdd00001ca15 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS6254.9&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7fdd00001ca15 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS6254.9&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7fdd00001ca15 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS6254.9&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS6254.9&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0305314142&pubNum=0000880&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=DE&fi=co_pp_sp_880_157&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_880_157 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS6254.9&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS6254.9&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S3&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007290633&pubNum=7047&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007290633&pubNum=7047&originatingDoc=Id25725e6f3c011ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





County of Santa Clara v. Superior Court, 170 Cal.App.4th 1301 (2009)
89 Cal.Rptr.3d 374, 37 Media L. Rep. 1331, 09 Cal. Daily Op. Serv. 1526...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 34


of statutory construction. As the California Supreme Court recently reaffirmed, “our fundamental
task is to ascertain the Legislature's intent so as to effectuate the purpose of the statute.” (Smith v.
Superior Court, supra, 39 Cal.4th at p. 83, 45 Cal.Rptr.3d 394, 137 P.3d 218.)


*1333  (i) Statutory Language
In undertaking our analysis, we start with the language of the provision. (Smith v. Superior Court,
supra, 39 Cal.4th at p. 83, 45 Cal.Rptr.3d 394, 137 P.3d 218; Los Angeles Unified School Dist.
v. Superior Court, supra, 151 Cal.App.4th at p. 767, 60 Cal.Rptr.3d 445.) We again quote that
language, emphasizing two words that guide our construction: “Nothing in this section is intended
to limit any copyright protections.” (§ 6254.9, subd. (e), italics added.)


First, the provision uses the word “section.” (§ 6254.9, subd. (e).) It does not employ the broader
term “chapter,” which would encompass the entire CPRA. That word choice directs our focus
to the subject of section 6254.9, which is computer software. Given this context, use of the
word “section” strongly suggests that the referenced copyright protection is limited to computer
software.


[36]  Second, the provision states that it does not “limit” copyright protection. (§ 6254.9, subd.
(e).) In our view, that phrasing operates only as a legislative recognition that copyright protection
for software is available in a proper case; it cannot be read as an affirmative grant of authority to
obtain and hold copyrights. The Legislature knows how to explicitly authorize public bodies to
secure copyrights when it means to do so. For example, the Education Code includes a number
of provisions authorizing copyrights, including this one: “Any county board of education may
secure copyrights, in the name of the board, to all copyrightable works developed by the board,
and royalties or revenue from such copyrights are to be for the benefit of the board securing such
copyrights.” (Ed.Code, § 1044; see also, e.g., id., §§ 32360, 35170, 72207, 81459.) The Health
and Safety Code contains this provision, which references the statute at issue here: “Copyright
protection and all other rights and privileges provided pursuant to Title 17 of the United States Code
are available to the [Department of Toxic Substances Control] to the fullest extent authorized by
law, and the department may sell, lease, or license for commercial or noncommercial use any work,
including, but not limited to, videotapes, audiotapes, books, pamphlets, and computer software
as that term is defined in Section 6254.9 of the Government Code, that the department produces
whether the department is entitled to that copyright protection or not.” (Health & Saf.Code, §
25201.11, subd. (a); see also, e.g., id., § 13159.8, subd. (c).) Here, by contrast, section 6254.9
contains no such express authorization to secure copyrights.


(ii) Legislative History
“If the statutory terms are ambiguous, we may examine extrinsic sources, including ... the
legislative history.” *1334  (Smith v. Superior Court, supra, 39 Cal.4th at p. 83, 45 Cal.Rptr.3d
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394, 137 P.3d 218; accord, Los Angeles Unified School Dist. v. Superior Court, supra, 151
Cal.App.4th at pp. 767–768, 60 Cal.Rptr.3d 445.)


On the other hand, where “legislative intent is expressed in unambiguous terms, we must treat
the statutory language as conclusive; ‘no resort to extrinsic aids is necessary or proper.’ ” **399
(Equilon Enterprises v. Consumer Cause, Inc. (2002) 29 Cal.4th 53, 61, 124 Cal.Rptr.2d 507, 52
P.3d 685; see also, e.g., Kaufman & Broad Communities, Inc. v. Performance Plastering, Inc.,
supra, 133 Cal.App.4th at pp. 29–30, 34 Cal.Rptr.3d 520.) That is the situation here. By the express
terms of section 6254.9, the Legislature has demonstrated its intent to acknowledge copyright
protection for software only.


In sum, while section 6254.9 recognizes the availability of copyright protection for software in a
proper case, it provides no statutory authority for asserting any other copyright interest.


c. End User Restrictions
Having found no specific statutory copyright authorization, we now consider whether the County
may demand licensing agreements or otherwise impose restrictions on end users.


While no California court has addressed this question, courts in two other jurisdictions have,
reaching opposite conclusions. Applying New York law, the court in County of Suffolk found end
user agreements permissible. (County of Suffolk, New York v. First American Real Estate Solutions,
supra, 261 F.3d at pp. 191–192.) There, the court construed the “plain language” of New York's
public records law “to permit [the] County to maintain its copyright protections while complying
with its obligations” under the statute. (Id. at p. 191.) Three years later, applying Florida law, the
court in Microdecisions rendered a contrary decision. *1335  (Microdecisions,  Inc. v. Skinner,
supra, 889 So.2d at p. 872.) There, the court decided that a county property appraiser could not
“require prospective commercial users of the records created in his office to first enter into a
licensing agreement.” (Ibid.)


[37]  As a matter of first impression in California, we conclude that end user restrictions are
incompatible with the purposes and operation of the CPRA. In arriving at that conclusion, we find
ourselves in agreement with the Florida decision in Microdecisions, Inc. v. Skinner, supra, 889
So.2d 871. That case addressed similar statutory provisions, and its reasoning is persuasive. (Id.
at pp. 875–876.) By contrast, we find the County of Suffolk case less consistent with our state's
law. (See County of Suffolk, New York v. First American Real Estate Solutions, supra, 261 F.3d
at pp. 191–192.)


As the discussion in Microdecisions reflects, Florida's public records law is similar to California's
in at least two important respects. (Microdecisions, Inc. v. Skinner, supra, 889 So.2d at p. 875.) For
one thing, under Florida law: “A requester's motive for seeking a copy of documents is irrelevant.”
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(Ibid.) The same is true in California. By express legislative mandate, the CPRA “does not allow
limitations on access to a public record based upon the purpose for which the record is being
requested, if the record is otherwise subject to disclosure.” (§ 6257.5; see City of San Jose v.
Superior Court, supra, 74 Cal.App.4th at p. 1018, 88 Cal.Rptr.2d 552.) In addition, California
shares a second key similarity with Florida law: both states limit the fees that may be charged
for producing a public record. In Florida, “the fee prescribed by law” is “generally the cost of
reproduction.” (Microdecisions, Inc. v. Skinner, at p. 875.) California law incorporates the same
general limitation. (§ 6253, subd. (b).)


Beyond these factual similarities, we find the Florida court's reasoning persuasive. The
Microdecisions court discussed “the interplay between the federal copyright act and Florida's
public records law.” (Microdecisions, Inc. v. Skinner, supra, 889 So.2d at p. 876.) It explained:
“The copyright act gives the holder the exclusive rights to reproduce and distribute a **400  work
and to authorize others to do so.” (Ibid., citing 17 U.S.C. § 106(1), (3).) “As such, a copyright
owner may refuse to provide copies of the work or may charge whatever fee he wants for copies
of the work or a license to use the work.” (Ibid.) “The Florida public records law, on the other
hand, requires State and local agencies to make their records available to the public for the cost
of reproduction.” (Ibid., citing § 119.07(1)(a), Florida Statutes (2002).) “This mandate overrides
a government agency's ability to claim a copyright in its work unless the legislature has expressly
authorized a public records exemption.” (Microdecisions, Inc. v. Skinner, at p. 876.)


The same persuasive reasoning applies to the interplay between copyright law and California's
public records law, with the result that unrestricted disclosure is required. Doing so serves
effectuates the purpose of the statute, which is “increasing freedom of information by giving
members of the public access to information in the possession of public agencies.” (Filarsky v.
Superior Court, supra, 28 Cal.4th at pp. 425–426, 121 Cal.Rptr.2d 844, 49 P.3d 194.) This same
“policy is enshrined in the Constitution.” (Los Angeles Unified School Dist. v. Superior Court,
supra, 151 Cal.App.4th at p. 776, 60 Cal.Rptr.3d 445, citing Cal. Const., art. I, § 3, subd. (b).)
That policy would be undercut by permitting the County to place extra-statutory restrictions on
the records that it must produce, through the use of end user agreements.


d. Conclusion
The CPRA contains no provisions either for copyrighting the GIS basemap or for conditioning its
release on an end user or licensing agreement by the *1336  requester. The record thus must be
disclosed as provided in the CPRA, without any such conditions or limitations.


B. Recovery of Additional Costs
In its final argument in this court, the County seeks the right to charge additional amounts for
producing the GIS basemap, beyond its direct cost, pursuant to section 6253.9, subdivision (b).
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1. Overview
Generally speaking, an agency may recover only the direct cost of duplicating a record. (§ 6253,
subd. (b).) The agency “shall make the records promptly available to any person upon payment
of fees covering direct costs of duplication, or a statutory fee if applicable.” (Ibid.) For paper
records, direct cost has been interpreted to cover the “cost of running the copy machine, and
conceivably also the expense of the person operating it” while excluding any charge for “the
ancillary tasks necessarily associated with the retrieval, inspection and handling of the file from
which the copy is extracted.” (North County Parents Organization v. Department of Education
(1994) 23 Cal.App.4th 144, 148, 28 Cal.Rptr.2d 359; compare id. at p. 149, 28 Cal.Rptr.2d 359
(dis. opn. of Huffman, J.); see also Los Angeles Unified School Dist. v. Superior Court, supra, 151
Cal.App.4th at p. 770, 60 Cal.Rptr.3d 445; 88 Ops.Cal.Atty.Gen., supra, at p. 164.)


For electronic records, however, the statute allows an agency to recover specified ancillary costs in
either of two cases: (1) when it must “produce a copy of an electronic record” between “regularly
scheduled intervals” of production, or (2) when compliance with the request for an electronic
record “would require data compilation, extraction, or programming to produce the record.” (§
6253.9, subd. (b)(1), (2); see 88 Ops.Cal.Atty.Gen., supra, at p. 164.) Under those circumstances,
**401  the agency may charge “the cost to construct a record, and the cost of programming and
computer services necessary to produce a copy of the record ....” (§ 6253.9, subd. (b).)


2. The Parties' Contentions
Here, the County asserts entitlement to greater costs on both statutory bases. (§ 6253.9, subd.
(b)(1), (2).) The County maintains: “It is undisputed that in order to comply with CFAC's
request, the County would be required to produce a copy of the electronic GIS Basemap at an
unscheduled interval. It is also undisputed that compliance requires data compilation, extraction,
or programming to produce the GIS Basemap.” According to the County, it raised this issue below,
but the trial court failed to address it.


*1337  CFAC acknowledges that the County raised the issue below. But in its view, the County
failed to advise the trial court of the amount claimed “nor did it indicate how it proposes to calculate
that cost, an omission that no doubt led to the respondent court's order to produce the basemap
for the direct cost of duplication.”


CFAC also questions whether the statute applies, saying “since the County sends copies of
the basemap to its paid subscribers on a regular basis, it does not appear that any additional
programming would be necessary to fulfill CFAC's request for the data under the PRA.” (See §
6253.9, subd. (b)(1).)
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The County disputes this last point in its reply.


3. Analysis
[38]  Given the parties' opposing factual contentions, coupled with the absence of an explicit ruling
by the trial court on this point, remand is warranted on the question of costs.


SUMMARY OF CONCLUSIONS


I. Federal homeland security provisions do not apply here.


As recognized in both the Critical Infrastructure Information Act and the accompanying
regulations promulgated by Department of Homeland Security, there is a distinction between
submitters of critical infrastructure information (CII) and recipients of protected critical
infrastructure information (PCII). The federal prohibition on disclosure of protected confidential
infrastructure information applies only to recipients of PCII. Because the County did not receive
PCII, the federal provisions do not apply.


II. The proffered California Public Records Act exemption does not apply.


After independently weighing the competing interests in light of the trial court's factual findings,
we conclude that the public interest in disclosure outweighs the public interest in nondisclosure.


III. A. There is no statutory basis either for copyrighting the GIS basemap or for conditioning its
release on a licensing agreement. B. The matter will be remanded to the trial court to allow it to
determine allowable costs that the County may charge for producing the GIS basemap.


*1338  DISPOSITION


Let a peremptory writ of mandate issue commanding respondent court to set aside that portion
of its order of May 18, 2007, that directs the County to “[c]harge CFAC the direct cost for the
copy provided.” In all other respects, the County's request for an extraordinary writ is denied.
Respondent is directed to conduct a new hearing to determine allowable costs that the County may
charge for producing the requested public record. The stay issued on **402  June 14, 2007, by
this court shall remain in effect until this opinion is final. Costs in this original proceeding are
awarded to real party in interest, CFAC.
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WE CONCUR: ELIA, Acting P.J., and MIHARA, J.


All Citations


170 Cal.App.4th 1301, 89 Cal.Rptr.3d 374, 37 Media L. Rep. 1331, 09 Cal. Daily Op. Serv. 1526,
2009 Daily Journal D.A.R. 1802
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48 Cal.App.4th 1794, 56 Cal.Rptr.2d 483, 96 Cal.
Daily Op. Serv. 6628, 96 Daily Journal D.A.R. 10,799


MATTHEW DUNK et al., Plaintiffs and Respondents;
WILLIAM GEER et al., Plaintiffs and Appellants,


v.
FORD MOTOR COMPANY et al., Defendants and Respondents.


No. G017975.
Court of Appeal, Fourth District, Division 3, California.


Aug 30, 1996.


SUMMARY


The trial court approved a settlement in a class action against an automobile manufacturer, relating
to alleged defects in the doors of certain cars. (Superior Court of Orange County, No. 661492,
William F. Rylaarsdam, Judge.)


The Court of Appeal affirmed the judgment insofar as it approved the terms of the settlement other
than attorney fees. As to the attorney fees, the judgment was reversed and the matter was remanded
for a redetermination of those fees. The court held that the trial court did not abuse its discretion in
finding that the settlement was fair and reasonable. The present case was over three years old when
it settled, and extensive discovery and pretrial litigation were conducted. No instance of personal
injury was found; at most, the alleged defect caused a poor door fit. The maximum amount of
damages to each class member was $600, and the settlement coupons represented two-thirds of
that amount. Also, counsel believed there were statute of limitations and other potential problems
that would have had a negative impact on the chances of recovery. Moreover, the independent
mediator, a retired superior court judge and appellate justice, recommended the settlement. The
court also held that the trial court did not abuse its discretion in certifying a nationwide class for
settlement. However, the court held that the trial court erred in calculating attorney fees. An award
of attorney fees based on a percentage of a “common fund” recovery is of questionable validity in
California, and even if it were valid, the true value of the fund must be easily calculated. In this
case, although the ultimate settlement value to the plaintiffs could have been as high as $26 million,
the true value could not be *1795  ascertained until plaintiffs' one-year coupon redemption period
expired. The alternate approach was the “lodestar” or “touchstone” method, by which the court
calculates base amounts from a compilation of time spent and reasonable hourly compensation of
each attorney, and then may adjust the base amounts in light of various factors. Since the record did
not reflect the presentation of information sufficient to properly apply the lodestar approach, and
the appellate court was unable to determine how the trial court calculated the fees, it was necessary
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to remand the matter for a redetermination of attorney fees. (Opinion by Wallin, J., with Crosby,
Acting P. J., and Sonenshine, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c)
Compromise, Settlement, and Release § 8--Settlements-- Requisites and Validity--Class Action--
Fairness--Action Against Automobile Manufacturer.
In a class action against an automobile manufacturer, relating to alleged defects in the doors of
certain cars, the trial court did not abuse its discretion in finding that the settlement of the action was
fair and reasonable. Assuming the burden is on the proponent of the settlement, a presumption of
fairness exists where the settlement is reached through arm's length bargaining, investigation and
discovery are sufficient to allow counsel and the court to act intelligently, counsel is experienced
in similar litigation, and the percentage of objectors is small. The present case was over three years
old when it settled, and extensive discovery and pretrial litigation were conducted. No instance of
personal injury was found; at most, the alleged defect caused a poor door fit. The maximum amount
of damages to each class member was $600, and the settlement coupons represented two-thirds of
that amount. Although several people objected, their numbers were small compared to the class of
over 65,000. Also, counsel believed there were statute of limitations and other potential problems
that would have had a negative impact on the chances of recovery. Moreover, the independent
mediator, a retired superior court judge and appellate justice, recommended the settlement.


(2)
Compromise, Settlement, and Release § 8--Settlements--Requisites and Validity--Class Action--
Court Approval.
To prevent fraud, collusion, or unfairness to the class, the settlement or dismissal of a class action
requires court approval. The court must determine the settlement is fair, adequate, and reasonable.
The purpose of the requirement is the protection of those class members, including the named
plaintiffs, whose rights may not have been given due regard by the negotiating parties. *1796


(3)
Compromise, Settlement, and Release § 8--Settlements--Requisites and Validity--Class Action--
Court Approval--Discretion of Trial Court--Factors Considered.
The trial court has broad discretion to determine whether a settlement in a class action is
fair. It should consider relevant factors, such as the strength of the plaintiffs' case, the risk,
expense, complexity, and likely duration of further litigation, the risk of maintaining class action
status through trial, the amount offered in settlement, the extent of discovery completed and the
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stage of the proceedings, the experience and views of counsel, the presence of a governmental
participant, and the reaction of the class members to the proposed settlement. The list of factors
is not exhaustive and should be tailored to each case. Due regard should be given to what is
otherwise a private consensual agreement between the parties. The inquiry must be limited to the
extent necessary to reach a reasoned judgment that the agreement is not the product of fraud or
overreaching by, or collusion between, the negotiating parties, and that the settlement, taken as a
whole, is fair, reasonable, and adequate to all concerned. Ultimately, the trial court's determination
is nothing more than an amalgam of delicate balancing, gross approximations, and rough justice.


(4)
Compromise, Settlement, and Release § 8--Settlements--Requisites and Validity--Class Action--
Court Approval--Discretion of Trial Court--Standard of Review.
In reviewing the trial court's approval of a settlement in a class action, the appellate court's task is
limited to a review of the trial court's approval for a clear abuse of discretion. The appellate court
will not substitute its notions of fairness for those of the trial court and the parties to the agreement.
The record is sufficient so long as it is adequate to reach an intelligent and objective opinion of
the probabilities of success should the claim be litigated and to form an educated estimate of the
complexity, expense, and likely duration of such litigation, and all other factors relevant to a full
and fair assessment of the wisdom of the proposed compromise.


(5)
Parties § 6.4--Class Actions; Class Certification--Notice to Class Members--Settlement.
Objectors to a settlement in a class action against an automobile manufacturer failed to demonstrate
that the company responsible for providing notice to class members had provided inadequate notice
by giving notice in a national newspaper. The objectors relied on another case in which the same
company had been responsible for providing notice, and in which an expert witness testified that
the company's approach had resulted in notifying less than half of the class. However, reliance on
data in other cases did not constitute evidence sufficient to overturn the trial court's approval of
the settlement in this case. *1797


(6a, 6b)
Parties § 6.5--Class Actions; Class Certification--Laws of Different States--Discretion of Trial
Court--Review.
In an action against an automobile manufacturer, relating to alleged defects in the doors of certain
cars, the trial court did not abuse its discretion in certifying a nationwide class for settlement.
Although the court originally limited the class to California residents, and subsequently certified
a nationwide class without any subsequent findings on the issue, no findings were required.
Moreover, different laws in various states did not defeat the commonality of law requirement.
Since the case was settling, protracted determinations of other states' laws were unnecessary. In
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any event, the record did not show that settlement was based only on consideration of California
law. The appellate court's task on appeal was not to determine in the first instance whether the
requested class was appropriate, but rather, whether the trial court abused its discretion in granting
certification. Trial courts have great discretion with regard to class certification. In the absence
of other error, an appellate court will not disturb a trial court's ruling on class certification that is
supported by substantial evidence unless (1) improper criteria were used or (2) erroneous legal
assumptions were made. There was no suggestion of such error in the present case.


(7)
Parties § 6.3--Class Actions; Class Certification--Requirements-- Community of Interest.
Code Civ. Proc., § 382, provides that “when the question is one of a common or general interest,
of many persons, or when the parties are numerous, and it is impracticable to bring them all before
the court, one or more may sue or defend for the benefit of all.” Although the statute appears to
speak in the alternative, two requirements must be met in order to sustain any class action: (1) there
must be an ascertainable class; and (2) there must be a well-defined community of interest in the
questions of law and fact involved affecting the parties to be represented. Community of interest
embodies three factors: (1) predominant common questions of law or fact; (2) class representatives
with claims or defenses typical of the class; and (3) class representatives who can adequately
represent the class.


[See 4 Witkin, Cal. Procedure (3d ed. 1985) Pleading, § 193 et seq.]


(8a, 8b)
Costs § 15--Attorney Fees--Class Actions--Common Fund Doctrine Versus Lodestar Method.
In a class action against an automobile manufacturer, in which the trial court approved a settlement,
the trial court erred in calculating attorney fees. The fact that the nearly $1 million for attorney
fees were only a small percentage of the potential settlement value of over $26 million did not
prove that the fees were proper. An award of attorney fees based on a percentage of a “common
fund” recovery is of questionable validity in California, and *1798  even if it were valid, the true
value of the fund must be easily calculated. In this case, although the ultimate settlement value to
the plaintiffs could have been as high as $26 million, the true value could not be ascertained until
plaintiffs' one-year coupon redemption period expired. The alternate approach was the “lodestar”
or “touchstone” method, by which the court calculates base amounts from a compilation of time
spent and reasonable hourly compensation of each attorney, and then may adjust the base amounts
in light of various factors. To withstand scrutiny on appeal when this method is used, the record
need only show the court awarded fees using that approach, which was not done in the present
case. Since the record did not reflect the presentation of information sufficient to properly apply the
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lodestar approach, and the appellate court was unable to determine how the trial court calculated
the fees, the matter was subject to remand.


(9a, 9b)
Costs § 35--Attorney Fees--Class Actions--Objectors' Standing to Appeal.
Objectors to a settlement in a class action against an automobile manufacturer had standing to
challenge the trial court's calculation of attorney fees. Thorough judicial review of fee applications
is required in all class action settlements. A defendant is interested only in disposing of the total
claim asserted against it; the allocation between the class payment and the attorney fees is of little
or no interest to the defense. In light of these realities, the argument that objectors to a settlement
have no standing to contest the fee arrangement is patently meritless: the fee agreement clearly
does impact their interests. The divergence in financial incentives between the class and counsel
creates the danger that the lawyers might urge a class settlement at a low figure or on a less-than-
optimal basis in exchange for red-carpet treatment for fees.


(10)
Appellate Review § 132--Standing to Allege Error--Effect of Lack of Injury.
Appeals may be taken only by aggrieved parties. The appellants must be parties of record, and
their rights or interests must be injuriously affected by the judgment. They may not assert error
that injuriously affected only nonappealing coparties.


(11)
Costs § 35--Attorney Fees--Class Actions--Standard of Review.
A finding that a settlement in a class action was fair is not dispositive of the attorney fees issue.
The test to be applied is whether, at the time a fee sharing agreement is reached, class counsel are
placed in a position that might endanger the fair representation of their clients and whether they
will be compensated on some basis other than for legal services performed. To make the fairness
of the settlement the test *1799  would encourage concealment of the agreement until after the
settlement. Nevertheless, the fees approved by the trial court are presumed to be reasonable, and
the objectors must show error in the award. The appellate court reviews the determination using
an abuse of discretion standard.


COUNSEL
Lucinda A. Sikes and Brian Wolfman for Plaintiffs and Appellants.
Herbert Hafif, Wayne Austero, Robert S. Kilborne IV and John M. Van Dyke for Plaintiffs and
Respondents.
Baker & Hostetler, G. Richard Doty, Emil W. Herich and Peter W. James for Defendants and
Respondents.
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WALLIN, J.


William Geer, John Loving, Bonnie Peterson, Robert Peterson, and David Whitworth appeal the
judgment approving the settlement of a class action against Ford Motor Company relating to
alleged defects in certain Ford Mustang convertibles, contending: (1) the trial court erred by finding
the settlement was fair and reasonable; (2) notice to class members was not adequate; (3) the trial
court erroneously certified a nationwide class for settlement; 1  and (4) the trial court erroneously
calculated attorney fees and failed to make factual findings. 2  We affirm in part and reverse in
part. 3


1 The appellants' argument is titled “The Superior Court Erred ... In Failing to Certify a
Nationwide Class,” but it is presented as we have stated it.


2 Geer sets forth the second and third arguments as subsets of the first, but we will treat them
as distinct. Because we conclude neither has merit, they will not alter our conclusion as to
the first argument.


3 Because the appeal has partial merit, we deny Dunk's motion for sanctions based on a
frivolous appeal claim.


Deidre Dale and Matthew Dunk filed a class action suit against Ford Motor Company in mid-1991,
alleging causes of action for negligence, breach of express and implied warranty, strict liability,
concealment, false representation, conversion, and breach of the implied covenant of good faith
and fair dealing. 4  All of the causes of action related to an alleged defect in the door construction
on 1983 through 1986 Mustang convertibles. *1800


4 Dale was later dismissed as a plaintiff. The plaintiff class will be referred to as “Dunk” for
convenience, except for the objectors, who will be referred to as Geer.


Early in the proceedings, Ford removed the case to federal court, but Dunk successfully had the
matter remanded to state court with an order for Ford to pay attorney fees. Ford's demurrer was
sustained as to causes of action for conversion and breach of the implied covenant of good faith and
fair dealing. After Dunk successfully opposed a motion for a protective order, discovery, including
form and special interrogatories, document production, inspection of vehicles, and depositions
were conducted from early 1992 until the spring of 1993. 5


5 Fifty-eight of the depositions had already been taken in a similar action in Riverside County,
which Dunk's counsel had to review.
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In May 1993, Ford's motion for summary adjudication was granted as to the causes of action for
breach of express and implied warranty, and false representation, leaving intact causes of action
based on negligence, strict liability, and concealment. Writ and review petitions were denied by
this court and the Supreme Court, respectively.


In August 1993, the trial court granted class certification limited to California residents who
owned 1983 through 1986 Mustang convertibles. 6  The parties agreed to mediation by retired
Presiding Justice John K. Trotter in October 1993. After approximately six months, they agreed to
a settlement. A stipulation was filed in October 1994, providing each class member would receive
a coupon redeemable for $400 off the price of any new Ford car or light truck purchased within
one year. Ford also agreed to pay attorney fees and costs not to exceed $1.5 million. The proposed
settlement included a national class. The court tentatively approved the settlement and notice was
sent to class members, including publication in USA Today.


6 The court later reaffirmed that order after Ford sought reconsideration.


Dunk and Ford submitted memoranda supporting the settlement, Ford submitted a memorandum
opposing the attorney fees sought by Dunk, and Geer submitted objections to which Dunk and
Ford submitted replies. After a hearing on the objections, the court entered judgment approving
the settlement and awarding attorney fees of $985,000 and costs of $10,691.


I
(1a) Geer contends the trial court erred in finding the settlement fair and reasonable, because Dunk
did not meet his burden to show it was. Geer misapprehends Dunk's burden. Dunk made a sufficient
showing which Geer failed to adequately rebut.


(2) “ ' ”[T]o prevent fraud, collusion or unfairness to the class, the settlement or dismissal of a class
action requires court approval. “ ' ” (Malibu *1801  Outrigger Bd. of Governors v. Superior Court
(1980) 103 Cal.App.3d 573, 578-579 [165 Cal.Rptr. 1]; see also Marcarelli v. Cabell (1976) 58
Cal.App.3d 51, 55 [129 Cal.Rptr. 509].) The court must determine the settlement is fair, adequate,
and reasonable. (See Officers for Justice v. Civil Service Com'n, etc. (9th Cir. 1982) 688 F.2d
615, 625; Fed. Rules Civ. Proc., rule 23(e), 28 U.S.C.) 7  The purpose of the requirement is “the
protection of those class members, including the named plaintiffs, whose rights may not have been
given due regard by the negotiating parties.” (Officers for Justice v. Civil Service Com'n, etc.,
supra, 688 F.2d at p. 624.)


7 In the absence of California law on the subject, California courts look to federal authority.
(Vasquez v. Superior Court (1971) 4 Cal.3d 800, 821 [94 Cal.Rptr. 796, 484 P.2d 964].)
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(3) The trial court has broad discretion to determine whether the settlement is fair. (Rebney v. Wells
Fargo Bank (1990) 220 Cal.App.3d 1117, 1138 [269 Cal.Rptr. 844].) It should consider relevant
factors, such as the strength of plaintiffs' case, the risk, expense, complexity and likely duration
of further litigation, the risk of maintaining class action status through trial, the amount offered
in settlement, the extent of discovery completed and the stage of the proceedings, the experience
and views of counsel, the presence of a governmental participant, and the reaction of the class
members to the proposed settlement. (Officers for Justice v. Civil Service Com'n, etc., supra, 688
F.2d at p. 624.) The list of factors is not exhaustive and should be tailored to each case. Due regard
should be given to what is otherwise a private consensual agreement between the parties. The
inquiry “must be limited to the extent necessary to reach a reasoned judgment that the agreement
is not the product of fraud or overreaching by, or collusion between, the negotiating parties, and
that the settlement, taken as a whole, is fair, reasonable and adequate to all concerned.” (Id. at p.
625.) “Ultimately, the [trial] court's determination is nothing more than 'an amalgam of delicate
balancing, gross approximations and rough justice.' [Citation.]” (Ibid.)


(1b) Geer urges the burden was on Dunk to show the settlement was fair, adequate, and reasonable,
but cites no case or statute for that proposition. (But see Newberg & Conte, Newberg on Class
Actions (3d ed. 1992) § 11.42, p. 11-94; 3B Moore's Federal Practice (2d ed. 1987) § 23.80[4], pp.
23-488; id. ( 1992-1993 supp.).) However, since some federal cases seem to assume the burden
is on the proponents, we will presume, for the sake of argument, the premise is correct. (See,
e.g., In re General Motors Corp. Pick-Up Truck Fuel Tank (3d Cir. 1995) 55 F.3d 768, 785 [“
'[T]he court cannot accept a settlement ... the proponents have not shown to be fair, reasonable and
adequate.' [Citation.]” (Italics added.)]; but see U.S. v. State of Or. (9th Cir. 1990) 913 F.2d 576,
581 [court did not err by placing burden on objectors].) *1802


Assuming the burden is on the proponents, a presumption of fairness exists where: (1) the
settlement is reached through arm's-length bargaining; (2) investigation and discovery are
sufficient to allow counsel and the court to act intelligently; (3) counsel is experienced in similar
litigation; and (4) the percentage of objectors is small. (Newberg & Conte, Newberg on Class
Actions supra, § 11.41, pp. 11-91.)


(4) Our task is limited to a review of the trial court's approval for a clear abuse of discretion.
(Officers for Justice v. Civil Service Com'n etc., supra, 688 F.2d at p. 626; see also Rebney v. Wells
Fargo Bank, supra, 220 Cal.App.3d at p. 1138.) We will not “substitute our notions of fairness for
those of the [trial court] and the parties to the agreement. [Citations.]” (Officers for Justice v. Civil
Service Com'n, etc., supra, 688 F.2d at p. 626.) “ 'So long as the record ... is adequate to reach ”an
intelligent and objective opinion of the probabilities of success should the claim be litigated “ and
”form an educated estimate of the complexity, expense and likely duration of such litigation, ... and
all other factors relevant to a full and fair assessment of the wisdom of the proposed compromise,“
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it is sufficient.' [Citations.] Of course, such an assessment is nearly assured when all discovery has
been completed and the case is ready for trial. [Citation.]” (Ibid.)


(1c) Applying these factors, we conclude the trial court did not abuse its discretion. The case
was over three years old when it settled. Extensive discovery and pretrial litigation, including a
demurrer and motion for summary judgment, had been conducted. Plaintiffs' experienced attorneys
had learned the alleged defect did not affect the vehicles' crashworthiness. No instance of personal
injury was found. At most, the defect caused a poor door fit, resulting in some water leakage,
wind noise, and minor cosmetic damage, such as paint chipping. The maximum damages to each
member of the plaintiff class was $600 (the highest repair estimate), and the settlement coupons
represented two-thirds of that amount, or $400. Although several people objected, their numbers
were small in comparison to the entire class of over 65,000.


Plaintiffs' and Ford's counsel believed there were statute of limitation and other potential problems
that would negatively impact the chances of recovery. 8  Given the risks, they believed the
settlement was reasonable. The independent mediator, a retired superior court judge and appellate
justice *1803  with substantial experience and respect in the legal community, recommended the
settlement.


8 In his reply brief, Geer acknowledges we should refrain from deciding the merits of the case
in reviewing the settlement (see Cotton v. Hinton (5th Cir. 1977) 559 F.2d 1326, 1330), yet
proceeds to rebut the plaintiffs' grounds for concluding the case had problems. Even if Geer's
points have merit, they do not mandate a conclusion the trial court abused its discretion as
a matter of law.


Voluminous pleadings were filed in support of and in opposition to the settlement, and the trial
court reviewed the extensive court file and heard oral argument. Under the review standard we have
explicated, the record was ideal for the trial court to make a rational and educated determination
the settlement was fair, adequate and reasonable. 9


9 We reach this conclusion recognizing class action settlements should be scrutinized more
carefully if there has been no adversary certification. (Mars Steel v. Continental Ill. Nat.
Bank & Trust (7th Cir. 1987) 834 F.2d 677, 681.)


This conclusion is consistent with the one reached in Rebney v. Wells Fargo Bank, supra, 220
Cal.App.3d 1117, albeit in dictum. Finding no abuse of discretion, the Court of Appeal stressed
the substantial inquiry made by the trial court, participation by neutral facilitators, the full
opportunity for objectors to be heard, and the “ 'difficult, heated, and complex' ” negotiations. The
court approved the settlement even though “the monetary relief provided by the settlements was
relatively paltry.” (Id. at p. 1139.)
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Geer relies on In re General Motors Corp. Pick-Up Truck Fuel Tank, supra, 55 F.3d 768 to argue
the trial court erred as a matter of law. General Motors involved a vehicle defect class action case
similar to this one, although General Motors dealt with improper fuel tank placement. The Third
Circuit Court of Appeals found the district court abused its discretion as a matter of law when it
approved the settlement, primarily because it believed the case settled before it was adequately
developed by the plaintiffs and the coupon settlement did not provide adequate value. (Id. at pp.
818-819.)


We could simply distinguish General Motors on the ground Dunk's case involved comprehensive
discovery, pretrial motions, and protracted mediation before it settled. But we are concerned about
the approach taken in General Motors. The court used a formalistic nine-factor analysis it had
developed in Girsh v. Jepson (3d Cir. 1975) 521 F.2d 153. Although the use of standard factors can
be productive of uniformity in any legal analysis and many of the Girsh factors track those we have
adopted from Officers for Justice v. Civil Service Com'n, etc., supra, 688 F.2d 615, we question
the General Motors court's use of the factors in an appellate review for abuse of discretion.


The court looked at each factor separately and determined whether the trial court reached the
appropriate decision. It reweighed the factors and determined the court erred as a matter of law. (In
re General Motors Corp. *1804  Pick-Up Truck Fuel Tank, supra, 55 F.3d at pp. 804-819.) It is
particularly troubling that the appellate court rejected expert evidence on the value of the settlement
by relying on inconsistencies in, and isolated portions of, the expert's testimony and apparently
substituted its own “concern” about how many coupons would actually be redeemed. (Id. at pp.
807-810.) Such an approach is inimical to the abuse of discretion concept of review, when the
inquiry is, as here, extremely fact intensive. (See McGhan Medical Corp. v. Superior Court (1992)
11 Cal.App.4th 804, 808-810 [14 Cal.Rptr.2d 264] [fact intensive issues should be reviewed by a
clearly erroneous standard]; see also U.S. v. State of Or., supra, 913 F.2d at pp. 580-581.)


Geer claims Dunk failed to put forth any evidence on the value of the settlement. Not so. Dunk's
settlement memorandum established coupons worth $400 each would be made available to the
class of over 65,000, for a total potential value of over $26 million. Although expert testimony is
not required to conclude less than 100 percent of the class will redeem the coupons, Dunk's counsel
showed the settlement was of value to the class. Given the other factors we have discussed, the
showing was adequate.


Geer urges the objectors established the settlement was effectively valueless by proving only a
small percentage of the class would redeem the coupons. 10  He errs in the premise. The objectors'
“proof” was composed of a combination of their common sense, reference to the expert testimony
in In re General Motors Corp. Pick-Up Truck Fuel Tank, supra, 55 F.3d 768, and experiences in
other cases. 11  Geer urges us to take judicial notice of that testimony, but the objectors submitted
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no proof the estimates in the General Motors case apply to this case. This is not the type of rebuttal
that would merit an appellate court overturning the trial court's finding. 12  Nothing is added by
Geer's distinguishing similar cases where settlements were upheld. (See, e.g., In re Domestic Air
Transp. Antitrust Litigation (N.D.Ga. 1993) 148 F.R.D. 297, 305 [coupons for future air travel].)


10 In his brief, Geer suggests the actual figure is only 1 percent, making the settlement value
around $260,000. The expert testimony in In re General Motors Corp. Pick-Up Truck Fuel
Tank, supra, 55 F.3d at page 807 indicated a predicted use rate of 17 percent, yielding a total
value in this case of almost $4.5 million.


11 In his reply brief, Geer cites the calculations by objector Peter M. McClintock predicting a
0.3 percent redemption rate. Nothing in the record shows he has any expertise in statistics,
however, and his methodology and assumptions are questionable.


12 We do not suggest valuations in other cases are irrelevant to settlement approval. (See
generally, Abraham & Robinson, Aggregative Valuation of Mass Tort Claims (1990) 53 Law
& Contemp. Probs. 137.) But given the conclusion by plaintiffs' counsel that this case was
looking like a $600 small claims action, at best, for each individual plaintiff, we cannot say
as a matter of law the trial court approved an ephemeral settlement.


Geer argues the settlement is unfair because there is no rational basis for distinguishing between
those who will profit and those who will not. He *1805  reasons only those who have the ability to
purchase a new Ford car or light truck within 12 months will benefit. But he does not present any
evidence showing a sizable number of class members, all of whom had the resources to purchase
a Mustang convertible, would be unable to afford a new car. Nor does he present any authority for
the proposition that all members of the class must be able to use the coupon before the settlement
can be deemed fair. 13


13 Indeed, in any coupon settlement, some class members will not use the coupon for any
number of reasons: lack of resources, a dislike for the retailer, or no need for the product.
While it would be well for trial courts to consider this in reviewing coupon settlements, it
is, at most, a factor.


Although we conclude the trial court did not abuse its discretion in approving this settlement,
we stress we do not imply coupon settlements in class action cases are always ideal. Questions
arise as to the value of a settlement where, as here, the coupon relates to a “big ticket item,” is
not transferable, represents only a tiny percentage of the purchase price, and is valuable to the
defendant as an inducement to promptly purchase the defendant's product. 14  We merely hold
that the trial court's scrutiny here, particularly in light of the substantial questions raised and
information presented, was adequate to support its conclusion.
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14 We do not imply, however, that settlements benefiting the defendant along with the class
members should be automatically disapproved. “Win-win” settlements are not per se
unreasonable.


II
(5) Geer asserts the notice to class members provided by R.L. Polk & Company was inadequate.
He does so by relying on another case where an expert witness testified Polk's approach resulted
in notifying less than half the class. As we noted regarding Geer's value calculations, reliance on
data in other cases does not constitute evidence sufficient to overturn the trial court in this case.
And, this argument ignores indications in the record that notice was given in USA Today, showing
the mass-media approach Geer argues is necessary to ensure proper notice was given. 15


15 Because we conclude the argument has no merit, we need not address Ford's claim Geer has
no standing on this issue.


III
(6a) Geer claims the trial court erroneously certified a nationwide class for settlement. As noted,
the court originally declined to certify a national class, limiting it instead to California residents.
Geer points out the court made no later findings that a nationwide class would be proper. No
findings *1806  were required, and we cannot say the court abused its discretion in certifying a
nationwide class for settlement.


(7) Code of Civil Procedure section 382 provides: “[W]hen the question is one of a common or
general interest, of many persons, or when the parties are numerous, and it is impracticable to
bring them all before the court, one or more may sue or defend for the benefit of all.” “Although
the statute appears to speak in the alternative, ... two requirements must be met in order to sustain
any class action: (1) there must be an ascertainable class [citations]; and (2) there must be a well
defined community of interest in the questions of law and fact involved affecting the parties to be
represented [citations].” (Daar v. Yellow Cab Co. (1967) 67 Cal.2d 695, 704 [63 Cal.Rptr. 724, 433
P.2d 732]; see also Baltimore Football Club, Inc. v. Superior Court (1985) 171 Cal.App.3d 352,
358 [215 Cal.Rptr. 323].) “[C]ommunity of interest ... embodies three factors: (1) predominant
common questions of law or fact; (2) class representatives with claims or defenses typical of the
class; and (3) class representatives who can adequately represent the class.” (Richmond v. Dart
Industries, Inc. (1981) 29 Cal.3d 462, 470 [174 Cal.Rptr. 515, 629 P.2d 23].)


(6b) Geer claims the second factor was not met because different laws in various states defeat the
commonality of law requirement. (See Baltimore Football Club, Inc. v. Superior Court, supra,
171 Cal.App.3d at pp. 363-364.) 16  But because the case was settling, protracted determinations of
other states' laws were unnecessary. Geer disagrees, arguing, “[B]ecause the perceived strength of
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the plaintiffs' claims was necessarily a factor in the settlement that was reached, and the settlement
appears to have been based on an evaluation of California law, non-California class members may
have received a far different deal if their claims had been assessed under the laws of their own
jurisdictions.”


16 Although the Baltimore Football Club court discussed this as a factor in overturning the
national class certification, the opinion relied primarily on existence of multiple defendants,
with respect to many of whom the plaintiff did not have standing. (171 Cal.App.3d at pp.
359-363; but see Osborne v. Subaru of America, Inc. (1988) 198 Cal.App.3d 646, 654 et
seq. [243 Cal.Rptr. 815] [upholding trial court determination that questions of law were too
numerous to certify nationwide class].)


That reasoning suffers from at least two defects: (1) The record does not show settlement was
based only on consideration of California law; 17  and (2) the argument relates only to whether
the settlement was fair in general, not *1807  to whether there was any inherent flaw in class
certification. 18  “Our task on appeal is not to determine in the first instance whether the requested
class is appropriate but rather whether the trial court has abused its discretion in [granting]
certification. '[T]rial courts have been given great discretion with regard to class certification....
[I]n the absence of other error, [an appellate] court will not disturb a trial court ruling on class
certification which is supported by substantial evidence unless (1) improper criteria were used ...
or (2) erroneous legal assumptions were made ....' [Citations.]” (Osborne v. Subaru of America,
Inc., supra, 198 Cal.App.3d 646, 654.) We see no suggestion of such error. The court acted within
its discretion by determining a national class was appropriate for settlement purposes. 19


17 At least Geer does not direct us to where such a showing exists, as is his duty. (Troensegaard
v. Silvercrest Industries, Inc. (1985) 175 Cal.App.3d 218, 228 [220 Cal.Rptr. 712] [point
treated as waived, where unsupported by argument, citation of authority, or record reference,
or claim of reversible error].)


18 We have already determined the trial court did not abuse its discretion by approving the
settlement. We would be disinclined to engraft a requirement that the court expressly consider
the law of every state involved before it could make such a finding. Nor would we be inclined
to suspect unfairness due to differing laws in the absence of any showing such laws rendered
the settlement unfair as to a significant number of class members.


19 Geer argues the court must use the same standard under Federal Rules of Civil Procedure,
rule 23 (28 U.S.C.) to determine the propriety of both settlement and litigation class
certifications, relying on Georgine v. Amchem Products, Inc. (3d Cir. 1996) 83 F.3d 610.
(See also In re General Motors Corp. Pick-Up Truck Fuel Tank, supra, 55 F.3d at p. 798;
and see In re American Medical Systems, Inc. (6th Cir. 1996) 75 F.3d 1069, 1080-1082
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[applying rule 23 in evaluating propriety of the class].) That rule is contrary to the Ninth
Circuit rule, stated in Officers for Justice v. Civil Service Com'n etc., supra, 688 F.2d at
page 633, and the position of the leading commentators (Newberg & Conte, Newberg on
Class Actions, supra, § 11.28 at p. 11-58), which allow a lesser standard of scrutiny for
settlement cases. (See also In re Asbestos Litigation (5th Cir. 1996) 90 F.3d 963, 975 [court
should take settlement into account in evaluating class certification]; In re Dennis Greenman
Securities Litigation (11th Cir. 1987) 829 F.2d 1539, 1543.) We agree with the latter. The
two basic purposes for the rule 23 certification requirements, as they relate to questions
of a nationwide class, are: (1) to keep the lawsuit manageable for trial; and (2) to protect
the interests of the nonrepresentative class members. The first purpose is inapposite in the
settlement context, and the second, as it relates to commonality of issues, only makes a
difference if the nonrepresentative class members would do much better by litigating on their
own or in their own jurisdiction. The second category concerns are protected by the trial
court's fairness review of the settlement. Geer has not cited any specific instance where a
non-California class member stood to recover significantly more than in California if the
case were tried in his or her jurisdiction. Because we find no error, we need not address
Ford's claim that Geer has raised the certification argument for the first time on appeal.


IV
(8a) Geer urges the trial court erroneously calculated attorney fees and failed to make formal factual
findings. The latter argument lacks merit. The trial court is not obliged to make formal findings in
the absence of a request. (Citizens Against Rent Control v. City of Berkeley (1986) 181 Cal.App.3d
213, 233 [226 Cal.Rptr. 265]; and see Rebney v. Wells Fargo Bank (1991) 232 Cal.App.3d 1344,
1349 [284 Cal.Rptr. 113] (Rebney II) [statement of decision is not necessary in the absence of a
request].) The former argument, however, is meritorious. *1808


(9a) Dunk and Ford preliminarily challenge Geer's standing on the attorney fees issue, arguing
the fees were a separately negotiated maximum amount and Geer would not be entitled to the
balance of any portion of the amount not awarded. ( 10) “We start with the rule that appeals may be
taken only by aggrieved parties. [Citation.] Appellants must be parties of record, and their rights
or interests must be injuriously affected by the judgment. [Citation.] They may not assert error
that injuriously affected only nonappealing coparties. [Citations.]” (Rebney v. Wells Fargo Bank,
supra, 220 Cal.App.3d at p. 1128 (Rebney I), italics omitted.)


(9b) In Rebney I, the Court of Appeal found the objectors lacked standing to challenge the
expansion of the class and the fairness of the settlement because they were not aggrieved by the
defendant bank's improper fee practices. (Rebney I, supra, 220 Cal.App.3d at pp. 1128-1132.) That
finding did not apply to the attorney fees issue, which involved the percentage split of the attorney
fees pool among the participating attorneys. Indeed, the Court of Appeal held, “[The objectors]
have standing to assert this point because, if the agreement provided an incentive for one or more
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of the class attorneys not to litigate and thereby put his own interests ahead of the clients, then all
class members were harmed.” (Id. at p. 1142.)


That rationale is similar to the one Geer propounds. His position was also adopted by the
Court of Appeals in In re General Motors Corp. Pick-Up Truck Fuel Tank, supra, 55 F.3d
768, where the respondents made the same argument. The court's reasoning is well taken and
we adopt it: “[T]horough judicial review of fee applications is required in all class action
settlements.... '[A] defendant is interested only in disposing of the total claim asserted against
it.... the allocation between the class payment and the attorneys' fees is of little or no interest to
the defense.' [Citations.] In light of these realities, [the] argument that objectors have no standing
to contest the fee arrangement is patently meritless: the fee agreement clearly does impact their
interests .... [¶] [T]he divergence in financial incentives [between the class and counsel] creates the
'danger ... that the lawyers might urge a class settlement at a low figure or on a less-than-optimal
basis in exchange for red-carpet treatment for fees.' [Citations.]” (Id. at pp. 819-820.) 20


20 This concern mandates thorough scrutiny in all cases, but Geer correctly recognizes, as
we do, there was absolutely no evidence of such conduct by plaintiffs' counsel. In fact,
their outstanding reputation in general, and zealous advocacy in this case in particular,
demonstrate the opposite.


(8b) Having determined Geer has standing, we turn to the merits. ( 11)“A finding that the settlement
was fair is not dispositive of the *1809  attorney fees issue. 'The test to be applied is whether, at the
time a fee sharing agreement is reached, class counsel are placed in a position that might endanger
the fair representation of their clients and whether they will be compensated on some basis other
than for legal services performed.' [Citation.] To make the fairness of the settlement the test would
encourage concealment of the agreement until after the settlement. [Citation.]” (Rebney I, supra,
220 Cal.App.3d at p. 1143, fn. 8.) Nevertheless, the fees approved by the trial court are presumed
to be reasonable, and the objectors must show error in the award. (Id. at p. 1142.) We review the
determination using an abuse of discretion standard. (Westside Community for Independent Living,
Inc. v. Obledo (1983) 33 Cal.3d 348, 355 [188 Cal.Rptr. 873, 657 P.2d 365].)


Dunk asserts the nearly $1 million attorney fees were properly determined to be a reasonable
percentage of the common fund, as they were only a tiny percentage of the potential settlement
value of over $26 million. This argument suffers from two flaws: (1) The award of attorney fees
based on a percentage of a “common fund” recovery is of questionable validity in California; and
(2) even if it is valid, the true value of the fund must be easily calculated.


In Serrano v. Priest (1977) 20 Cal.3d 25 [141 Cal.Rptr. 315, 569 P.2d 1303], the Supreme Court
acknowledged the use of a percentage method in common fund cases, but concluded there was
no evidence the parties intended the attorney fees would be paid out of any common fund that
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had been created, so the doctrine was inapplicable. (Id. at pp. 37-38.) Similarly, here the evidence
demonstrates the attorneys were not to be paid from the “coupon fund,” but from a distinct amount
not exceeding $1.5 million. Later cases have cast doubt on the use of the percentage method
to determine attorney fees in California class actions. (People ex rel. Dept. of Transportation v.
Yuki (1995) 31 Cal.App.4th 1754, 1769 [37 Cal.Rptr.2d 616]; Salton Bay Marina, Inc. v. Imperial
Irrigation Dist. (1985) 172 Cal.App.3d 914, 954 [218 Cal.Rptr. 839]; Jutkowitz v. Bourns, Inc.
(1981) 118 Cal.App.3d 102, 110 [173 Cal.Rptr. 248]; cf. In re Washington Public Power Supply
Sys. Lit. (9th Cir. 1994) 19 F.3d 1291, 1296 [depending on the circumstances, either the percentages
or lodestar method may be appropriate].)


Even if the method is permissible, it should only be used where the amount was a “certain or
easily calculable sum of money.” (Serrano v. Priest, supra, 20 Cal.3d at p. 35.) Although the
ultimate settlement value to the plaintiffs could be as high as $26 million, the true value cannot be
ascertained until the one-year coupon redemption period expires. This is not the type of settlement
that lends itself to the common fund approach. *1810


The alternate approach is the “lodestar” or “touchstone” method, “[by] which the court calculates
base amounts from a compilation of time spent and reasonable hourly compensation of each
attorney and then may adjust the base amounts in light of various factors. [Citations.]” (Rebney II,
supra, 232 Cal.App.3d at p. 1347.) 21  To withstand scrutiny on appeal when this method is used,
the record need only show the court awarded fees using that approach. (Id. at p. 1349.) That was
not done here.


21 Some of those factors, relevant to this case, are: “(1) the novelty and difficulty of the
questions involved, and the skill displayed in presenting them; (2) the extent to which the
nature of the litigation precluded other employment by the attorneys; [and] (3) the contingent
nature of the fee award, both from the point of view of eventual victory on the merits and
the point of view of establishing eligibility for an award ....” (Serrano v. Priest, supra, 20
Cal.3d at p. 49.)


Dunk consistently lobbied the trial court to use the common fund approach. The only exception
was a footnote at the end of his reply pleading on attorney fees expressing a willingness to
have the trial court “determine the reasonable value of their services based upon the Court's
intimate knowledge of class counsel's skill and expertise, as well as other factors, as determined
from various appearances during the course of this litigation, coupled with a review of the work
performed as detailed in the Litigation History on file.” That invitation falls short of the minimal
required showing that fees were actually awarded using the lodestar method, particularly here
where there is nothing in the record showing even an approximation of the hours actually spent.
(Cf. Sommers v. Erb (1992) 2 Cal.App.4th 1644, 1651-1652 [4 Cal.Rptr.2d 52] [no time records
were available, but counsel at least submitted a representation as to the hours actually spent].)
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Because use of the common fund approach is improper in this case, the record does not reflect the
presentation of information sufficient to properly apply the lodestar approach, and we are unable
to determine how the trial court calculated the fees, the matter must be remanded. We realize the
failure to keep time records may make it difficult for Dunk's counsel to submit precise figures, 22


but they should be able to produce estimates based on the functions performed that will allow the
court to properly calculate the lodestar amount. When the information is supplied, the court can
determine a reasonable fee. 23


22 A moral from this case may be that it would behoove plaintiffs' counsel, especially in class
action cases, to keep time records even when the client is not being charged on an hourly
basis.


23 Our determination the trial court abused its discretion in setting the attorney fees rests on the
court's failure to make a record for appellate review showing how the fees were calculated.
We do not suggest in any way that the amount of fees awarded was unreasonable. On remand
the trial court may decide to award the same, a greater, or a lesser amount.


The judgment is affirmed insofar as it approves the terms of the settlement other than attorney fees.
As to the attorney fees, it is reversed and the matter *1811  is remanded for a determination of
those fees in a manner consistent with this opinion. Each party is to bear its own costs on appeal.


Crosby, Acting P. J., and Sonenshine, J., concurred.
Appellants' petition for review by the Supreme Court was denied December 11, 1996.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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The Court, having considered the briefs, arguments of counsel and all matters presented to the
Court, and good cause appearing therefore, IT IS HEREBY ORDERED THAT:


1. This Court preliminarily approves the Settlement Agreement (“Settlement” or “Settlement
Agreement”) and finds that the Settlement is within the range of reasonableness as to both
the Class Members and Defendant, and that it is the product of good faith, arm's length
negotiations between the Parties.


2. This Order incorporates by reference the definitions in the Settlement Agreement, and all
terms defined therein shall have the same meaning as set forth in the Settlement Agreement.


Adequacy and the Arguments of Proposed Intervenors


3. It appears to the Court on a preliminary basis that: (a) the non-reversionary settlement amount
is fair and reasonable to the Class Members when balanced against the probable outcome
of further litigation relating to class certification, liability and damages issues and potential
appeals; (b) significant investigation, research, formal and informal discovery, analysis, and
litigation have been conducted such that counsel for the Parties at this time are able to
reasonably evaluate their respective positions; (c) settlement at this time will avoid substantial
costs, delay and risks that would be presented by the further prosecution of the litigation;
and (d) the proposed Settlement has been reached as the result of intensive, serious and non-
collusive negotiations between the Parties facilitated by an experienced mediators.


4. With regards to the argument by the Proposed Intervenors that the proposed settlement
between the parties is a “reverse auction,” I disagree. “A reverse auction is said to occur
when ‘the defendant in a series of class actions picks the most ineffectual class lawyers to
negotiate a settlement with in the hope that the district court will approve a weak settlement
that will preclude other claims against the defendant.’ It has an air of mendacity about it.”
Negrete v. Allianz Life Ins. Co., 523 F.3d 1091, 1099–1100 (9th Cir. 2008) (quoting Reynolds
v. Beneficial Nat'l Bank, 288 F.3d 277, 282 (7th Cir. 2002)). That a defendant is simply
discussing settlement with the plaintiffs in parallel proceedings is insufficient to establish that
an impermissible “reverse auction” has occurred because it “would lead to the conclusion that
no settlement could ever occur in the circumstances of parallel or multiple class actions—
none of the competing cases could settle without being accused by another of participating in
a collusive reverse auction.” Id. at 1099–1100 (quoting Rutter & Wilbanks Corp. v. Shell Oil
Co., 314 F.3d 1180, 1189 (10th Cir. 2002)). Courts look for a showing of impropriety to find
that a reverse auction is occurring. See Smith v. CRST Van Expedited, Inc., 10–CV–1116–
IEG WMC, 2012 WL 5873701, at *4 (S.D. Cal. Nov. 20, 2012) (rejecting “reverse auction”
argument where intervenor made no showing of impropriety and court found that intervenor
“simply appear[ed] unhappy that his was not the class [defendant] chose to settle with”).
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*2  5. The circumstances giving rise to this proposed settlement and the settlement amount do
not show that a “reverse auction” occurred for at least the following reasons:


a. Harvey's counsel cannot be classified as ineffectual class counsel. They have litigated many
claims in this area of law. Clapp declares that since 1999, his practice has focused almost
exclusively on plaintiffs' employment and consumer litigation and that he has served as
class counsel in more than 80 certified class actions, with approximately 15 of them being
against brokerage houses seeking recovery of business expenses and unpaid wages on
behalf of financial advisors. Declaration of James F. Clapp in Support of Plaintiffs Motion
for Preliminary Approval at ¶ 2 [Dkt. 48-1]. Wynn states that he has engaged in class action
prosecution of wage and hour laws in both state and federal court for the past twenty-five
years and that he has litigated similar cases against financial services firms on behalf of
financial advisors, such as this one. Declaration of Edward J. Wynne in Support of Motion
for Preliminary Approval of Class Action Settlement at ¶¶ 3, 10-11 [Dkt. No. 48-2].


b. The Parties engaged in meaningful discovery prior to settlement. Harvey states that MSSB
has produced nearly 2,000 pages of documents related to: all versions of the Financial
Advisor Compensation Plan, all versions of MSSB's AFG Program, all versions of MSSB's
AFG Process, all versions of MSSB's Expense Policy, all policies and procedures related to
Financial Advisor compensation and adjustments made to compensation, and the plaintiff's
entire personnel and payroll file. MSSB also provided data on the number of Financial
Advisors covered by the case, the total amount allocated to AFG broken down by category
of expense and by year, and the number of Financial Advisors covered by arbitration
agreements and whether they were current or former Financial Advisors. MSSB has
produced data sets reflecting: (1) the total dollar amount that putative class members
directed MSSB to allocate to AFG; (2) the amount of expenses incurred from AFG,
itemized by category of expense; (3) information related to approval of expenses; and,
(4) class wide statistics for the putative class members, including employment status,
workweeks, and pay periods.


c. The Parties participated in arm's-length mediation. They met with Tripper Ortman on
November 8, 2018, November 19, 2018, and November 21, 2018. On the third date,
and before reaching an agreement to resolve the dispute, they approached counsel for
the Proposed Intervenors who are litigating a similar case with PAGA-only claims
in Chen v. Morgan Stanley Smith Barney (Orange County Superior Court Case No.
30-2014-00724866-CU-OE-CXC) in order to attempt to reach an agreement to provide a
global resolution of this case and Chen with an additional payment for the portion of the
Chen limitations period not previously covered by Harvey and to compensate Proposed
Intervenors' counsel for the fees and costs of litigating Chen. On January 18, 2019, the
Parties and Proposed Intervenors attended a joint mediation with Ortman and Mark Rudy,
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the original mediator in Chen. Although the joint mediation was unsuccessful, it cannot be
said that the Parties negotiated in secret or attempted to cut out the Proposed Intervenors.


*3  d. The non-reversionary and non-claims-made $10,235,000 gross settlement fund
consisting of $8,500,000 in cash, as well as $1,735,000 in future immediate payments of
business expenses to pay categories of expenses for current California financial advisors
that otherwise could have been submitted to the AFG program compares favorably to other
recent settlements reached on behalf of financial advisors in California:


i. In Tsyn v. Wells Fargo, 14-cv-02552-LB (N.D. Cal.) the court approved a $9,500,000
settlement on November 1, 2018. There, in addition to claims for unreimbursed business
expenses in a similar program to MSSB's AFG, the plaintiffs also alleged that they were
misclassified as exempt and also were owed overtime. The settlement in Tsyn equated
to approximately $72.72 per work month, while the proposed settlement here equates
to $94.64 per work month. The proposed settlement represents 6.6% of MSSB's total
exposure while the settlement in Tsyn was 5.75%. 1


ii. In Brecher v. Citigroup Global Markets, Inc., 09-cv-1344 (S.D. Cal.) the plaintiffs
brought claims for unlawful forfeiture of benefits and unreimbursed business expenses
under California Labor Code § 2802 for payments made to support staff. A $3,700,000
non-reversionary settlement was approved on behalf of a 1,006 person class on February
2, 2015. 66% of the settlement was attributed to the expense reimbursement claim and
participating class members received $3,171 on average. 2  Here, the average payment is
expected to be $3,595.


iii. In Litty v. Merrill Lynch & Co., Case No. BC582127 (L.A. Sup. Ct.) on November
2, 2016, the court approved a $2,465,000 class action settlement reached on behalf of
2,501 person class. The Litty complaint alleged claims for unreimbursed business expenses
under Labor Code § 2802 and derivative claims under the UCL and PAGA. The average
settlement in Litty was $1,147 per class member. This is less than half the average amount
in the proposed settlement.


e. The Proposed Intervenors cite a number of cases that settled for significantly higher
amounts and at higher percentages of total exposure, but the cases listed above are better
comparators. The Proposed Intervenors' cases had higher exposure for the defendants
because they contained claims for unpaid overtime that are not alleged in Harvey.
Moreover, they are older and predate changes in the legal landscape that made these types
of lawsuits less lucrative. For example, a 2006 opinion letter from the U.S. Department of
Labor held that financial advisers were administratively exempt from the FLSA, making
overtime claims less valuable than before. Claims for unlawful wage deductions under
Labor Code §§ 221-224 are also less valuable. In the past, financial services firms'
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compensation plans did not clearly specify when commissions became “earned,” making
the plans vulnerable to attack as creating unlawful wage deductions. Then courts affirmed
that the earning of commission wages was dictated by the terms of the compensation plan.
See DeLeon v. Verizon Wireless, LLC, 207 Cal. App. 4th 800, 808 (Cal. Ct. App. 2012)
(right to commissions depends upon the terms of the contract for compensation); Nein v.
HostPro, Inc., 174 Cal. App. 4th 833, 853 (Cal. Ct. App. 2009) (same); Koehl v. Verio,
Inc., 142 Cal. App. 4th 1313, 1330 (Cal. Ct. App. 2006) (same); Steinhebel v. Los Angeles
Times Commc'ns, LLC, 126 Cal. App. 4th 696, 704 (Cal. Ct. App. 2005) (charge-back
of commission advances against their future advances on commission does not violate
the law where plaintiffs executed acknowledgements indicated they read and understood
the compensation plan). This allowed brokerage firms to restructure their compensation
plans to be less vulnerable to challenge by clarifying that expense reimbursement programs
were now “voluntary” and funded through a reduction in the financial advisor's pay
before commissions were earned, rather than deducted from commissions. The combined
effect of firms claiming that their California financial advisors were primarily engaged in
advising (rather than selling, so as to exempt them from overtime) and the restructuring of
compensation plans has led to a lower amount of exposure for financial firms. These factors
make the cases relied on by Proposed Intervenors less useful as comparators to this one. 3


*4  f. The PAGA payment of $600,000 is also consistent with (or indeed higher than) the
amounts awarded by other courts. For instance, in Tsyn, the court approved a $20,000
allocation to the LWDA. The case cited by the Proposed Intervenors at the hearing,
Magadia v. Wal-Mart Assocs., Inc., 384 F. Supp. 3d 1058 (N.D. Cal. 2019) (Koh, J.),
is distinguishable because of its procedural posture (an award after a bench trial) and
the number of employees involved (between 51,824 and 75,791 aggrieved employees,
depending on the violation). In that case, the Hon. Lucy Koh awarded $53,901,700 in
PAGA penalties. 4  The PAGA claim for meal break violations was valued at $1.35 per
employee, the PAGA claim based on wage statements was valued at $86.08 per employee,
and the PAGA claims based on overtime violations was valued at $633.97 per employee.
Here, the proposed settlement is split across two PAGA periods. $500,000 is allocated to
the Tier 1 PAGA period between April 23, 2013 to May 9, 2014, representing a recovery
of $18.02 per pay monthly pay period and roughly $228 per employee during that time. 5


$100,000 is allocated to the Tier 2 PAGA period spans from May 9, 2014 to the present.
The recovery under Tier 2 is lower because the aggrieved employees in Tier 2 also fall
within the class period and would recover from the larger cash payment amount in the
Proposed Settlement. Courts routinely apply a “sliding scale” approach to PAGA penalties
where there is a hybrid settlement that includes a Rule 23 claim and a PAGA claim, and
“the purposes of PAGA may be concurrently fulfilled.” O'Connor v. Uber Techs., Inc.,
201 F. Supp. 3d 1110, 1134 (N.D. Cal. 2016) (Chen, J.). Chen is a PAGA only case; the
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aggrieved employees in Tier 2 here would recover under a hybrid settlement that includes
both their Rule 23 claim and their PAGA claim.


g. Finally, relief to the class and aggrieved employees would be faster and more certain
than what the Proposed Intervenors offer in their related state court case, Chen v. Morgan
Stanley Smith Barney (Orange County Superior Court Case No. 30-2014-00724866-CU-
OE-CXC) (“Chen”). Chen was filed over five years ago in May of 2014. Although the
Proposed Intervenors argue that the Chen trial was set to begin on January 14, 2019 but
has been stayed pending the resolution of the matters in this Court, the trial was for phase
1 of a two phase trial. Phase 1 would determine whether the Proposed Intervenors were
aggrieved under PAGA. 6  If the Proposed Intervenors were successful at phase 1, MSSB
would be able to appeal the judgment up through the California Supreme Court. Assuming
the phase 1 appeals were exhausted in the Proposed Intervenor's favor, phase 2 would
commence as a representative action and, if successful, might also lead to two rounds of
appeals. Then, assuming those appeals were resolved in the Proposed Intervenors' favor, the
1,800 financial advisors who have entered into arbitration agreements might have to initiate
arbitration against MSSB; the parties dispute whether the arbitrators would give deference
to the judgment in Chen. Further, the proposed settlement here would also provide relief
to the 600 financial advisors who have already executed releases. In short, final approval
of this settlement would provide members of the class and the aggrieved employees more
certain and expeditious relief.


1 The Proposed Intervenors dispute the Parties' calculation of exposure in Tsyn. The settlement
there allocated $38 million to Wells Fargo's version of AFG. Therefore, the Proposed
Intervenors argue that the settlement there represented 25% of total exposure. Brief of
Amici Curiae Tracy Chen and Matthew Lucadano in Opposition to Plaintiff's Motion for
Preliminary Approval at 16 [Dkt. No. 52]. But according to Harvey, financial advisors at
Wells Fargo paid sales assistants $127 million outside of its version of AFG that also are a
part of Wells Fargo's total exposure.
The Proposed Intervenors also argue that the proposed settlement should be extrapolated out
to the date of preliminary approval. Harvey counters that even if this is true, the additional
months of time change the exposure under the § 2802 claim to $193,000,000, resulting in a
per work month recovery of $80.78, which is still superior to the $72.72 in Tsyn, and with
the percent of exposure changing to 5.25% here compared to the 5.75% in Tsyn.


2 The settlement in Brecher involved different settlement subclasses. 60% was paid to
members of the business expense class who did not sign a release, 25% was paid to those
who did sign a release. The proposed settlement would not pay different amounts to financial
advisors who signed a release or arbitration agreement.
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3 The only recent settlement that compares less favorably than the three cases discussed
above is McLeod v. Bank of America, 16-cv-3294 (N.D. Cal.). There, the parties settled
for $11,000,000, representing roughly 50% of the total exposure on mileage reimbursement
claims for mortgage loan officers use of their own personal vehicles. But the McLeod
plaintiffs were in a much stronger position than the plaintiffs are here because their settlement
followed class certification and after the Ninth Circuit rejected the defendants Rule 23(f)
petition.


4 The Proposed Intervenors make exceptionally high estimates for the value of the PAGA
claims here, even in relation to Magadia. The award there was less than a quarter of the
Proposed Intervenors lower estimate of the PAGA exposure here ($210,200,000) and roughly
8% of their higher estimate ($437,500,000), even though this case has a fraction of the
employees. The Proposed Intervenors' estimates dwarf the amount of PAGA payments
typically made by courts in this state.


5 The Tier 1 PAGA period is 381 days long, corresponding to roughly 12.7 months. Recovery
of $18.02 per monthly pay period equates to $228.85 per employee prior to payment to the
LWDA.


6 MSSB argues that the two Proposed Intervenors may well be dismissed at Phase 1 because
they do not qualify as “aggrieved” under PAGA. On February 12, 2016, the Financial
Industry Regulatory Authority (“FINRA”) issued a decision finding that Proposed Intervenor
Chen submitted false expense reports reeking reimbursement from MSSB for expenses she
did not incur and barred her from working at any FINRA member firm. [Dkt. No. 37-2].
The FINRA decision states that Chen would order client gifts from a business such as
Nordstrom, obtain a receipt, submit the receipt for reimbursement, and then cancel the order
so that her personal credit card was not charged. Proposed Intervenor Lucadano has not
submitted a PAGA letter to the LWDA and is relying on Chen's PAGA letter to pursue PAGA
claims. Declaration of Andrew Livingston in Support of Defendant's Opposition to Motion
to Intervene at ¶ 15 [Dkt. No. 37-1]. Additionally, prior to Lucadano's termination, he only
utilized $809.27 in AFG funds during the applicable PAGA period.


CLASS CERTIFICATION REQUIREMENTS


*5  6. The Court hereby conditionally certifies the proposed Class contained in the Settlement
Agreement and conditionally finds that, solely for the purposes of approving this Settlement
and for no other purpose and with no other effect on this litigation, the proposed Settlement
Class meets the requirements for certification under Federal Rules of Civil Procedure, Rules
23(a) and 23(b), including that: (a) the proposed class is ascertainable and so numerous that
joinder of all members of the class is impractical; (b) there are predominant questions of
law or fact common to the proposed class, and there is a well-defined community of interest
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among the members of the proposed class with respect to the subject matter of the litigation;
(c) the claims of Representative Plaintiff Brandon Harvey are typical of the claims of the
Class Members; (d) Representative Plaintiff Brandon Harvey and Class Counsel will fairly
and adequately protect the interests of the Class Members; (e) a class action is superior to
other available methods for an efficient method of adjudication of this controversy; and (f)
Class Counsel is qualified to act as counsel for the Representative Plaintiff in his individual
and representative capacities.


7. For the purposes of this Settlement, the Class Members are defined as follows: all individuals
employed by MSSB within the State of California from May 14, 2014, through the date of
Preliminary Approval who worked as Financial Advisors and/or Private Wealth Advisors.
Aggrieved Employees are defined as all current and former Financial Advisors who were
employed by Defendant within the State of California at any time during April 23, 2013
through the date of Preliminary Approval.


8. “Cash Payment Amount” is Eight Million Five Hundred Thousand Dollars


9. The Court provisionally finds, solely for the purposes of approving this Settlement and for no
other purpose and with no other effect on this litigation, Edward J. Wynne, Wynne Law Firm,
James F. Clapp, Clapp & Lauinger, LLP, and David S. Markun, Markun Zusman Freniere
& Compton, respectively, for purposes of this Settlement to be sufficiently experienced and
proficient in class action proceedings that they may act as Class Counsel.


10. The Court provisionally appoints, solely for the purposes of approving this Settlement
and for no other purpose and with no other effect on this litigation, Representative Plaintiff
Brandon Harvey as Class Representative.


SETTLEMENT ADMINISTRATOR


11. The Court provisionally appoints KCC, Inc. as Settlement Administrator to carry out the
Administration duties as set forth in the Settlement.


12. This includes, but is not limited to, the duty to build and maintain a website which
shall provide all pertinent information relating to this class settlement, including, without
limitations, the following: (i) the name of the lawsuit; (ii) the name of the Court; (iii)
Settlement Administrator's name and contact information; and (iv) Class Counsel's names
and contact information. Also, available on the website will be the following documents in
PDF-format for download: The Settlement, the Second Amended Complaint, the Notice, and
the Preliminary Approval Order.


NOTICE
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13. Except as noted below, the Court finds that the proposed “Notice of Pendency of Class
Action” (“Notice”) attached to the Settlement Agreement as Exhibit 1, fairly, plainly and
adequately advises Class Members of (i) the terms of the Settlement; (ii) the automatic
distribution of the Individual Settlement Payment to Settlement Class Members; (iii) the
amount of the Individual Settlement Payment expected to be paid; (iv) how to dispute the
number of workweeks upon which their Individual Settlement Payments will be based; (v) the
Released Claims; (vi) the conditional certification of the class; (vii) the Preliminary Approval
of the Settlement; (viii) the procedures for submitting a valid Exclusion Request to opt out
of the Class; (ix) the procedures for objecting to the Settlement and appearing at the Final
Approval Hearing; and (x) the date set for the Final Approval Hearing. The Court further
finds that the Notice clearly comports with all constitutional requirements, including those of
due process. However, the form of proposed Notice of the Class Action Settlement shall be
edited to inform class members that objections should (not must) be in writing, should (not
must) identify information, and strike the following language: “If you file a timely written
objection” and “Late objections may not be considered.”


*6  14. The Court hereby APPROVES the Notice, as modified.


15. Notice shall be provided to the Class Members as set forth in the Settlement. Defendant
will provide the Settlement Administrator with each Class Member's full name; last known
mailing address and telephone number; Individual Class Pay Periods and Individual PAGA
Periods that each individual worked as a Financial Advisor (the “Class List”) within 30 days
after Preliminary Approval.


16. The Settlement Administrator shall mail a copy of the Notice within 14 calendar days after
receiving the Class List spreadsheet.


17. The Court further finds that the mailing of the Notice to Class Members at their last known
home addresses as specifically described within the Agreement, with measures taken for
verification of home addresses and skip tracing set forth therein, constitutes an effective
method of notifying Class Members of their rights with respect to the class action, the
Settlement, their right to request exclusion from the Class.


EXCLUSIONS/OPT-OUTS


18. The Court hereby APPROVES the proposed procedure for exclusion or opting out of
the Class. Each Class Member will have 45 days after the date on which the Settlement
Administrator first mails the Notice to opt out by submitting an Exclusion Request as set
forth in the Settlement.
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19. Class Members, with the exception of the Class Representative, may opt out of the
Settlement. Class Members who wish to exercise this option must timely submit a request for
exclusion to the Settlement Administrator postmarked by the Objection/Exclusion Deadline
or 15 calendar days after a Notice is re-mailed in the case of an undelivered Notice, whichever
is later. The request for exclusion must include the Class Member's name, signature, date, last
4 digits of Social Security Number, and the following statement, or something similar to, “I
request to be excluded from the class action proceedings in the matter of Brandon Harvey v.
Morgan Stanley Smith Barney LLC, Case No. 18-cv-02835.” The date of the postmark on the
return-mailing envelope shall be the exclusive means used to determine whether a request for
exclusion has been timely submitted.


20. No request for exclusion may be made on behalf of a group of members of the Class.


21. By submitting such a request for exclusion, a Class Member shall be deemed to have
exercised his or her option to opt out of the class action lawsuit. Any member of the Class
who requests exclusion from the Settlement will not be entitled to any share of the Settlement,
will not be bound by the Settlement, and will not have any right to object, appeal or comment
thereon. Members of the Class who fail to submit a valid and timely request for exclusion
shall be bound by all terms of the Settlement and the Final Judgment entered in this Action,
regardless of whether they otherwise have requested exclusion from the Settlement. However,
Class Members must cash their Individual Class Settlement Payment checks in order to
release their Fair Labor Standards Act claims.


22. Any person who wishes to object to the Settlement should notify the Court, with service to
Class Counsel, and defense counsel, in writing of his or her intent to object to the Settlement
by following the procedures set forth in the Notice. Objections to the proposed settlement
should be in writing, clearly identify the case name and number, and comply with Federal
Rule of Civil Procedure 23(e)(5). The objections should be filed with the Court, pursuant to
the Court's procedures for filing, by the Objection/Exclusion Deadline or 15 calendar days
after the re-mailing of the Notice in the case of an undelivered Notice, whichever is later.


*7  23. No later than 14 calendar days before the Final Approval and Fairness Hearing, the
Settlement Administrator shall file a declaration under penalty of perjury advising the Court
with a complete list of all members of the Class who have timely requested exclusion from
the Settlement.


PAGA


24. Pursuant to applicable case law, PAGA aggrieved employees have no ability to exclude
themselves or object to the Settlement. Sakkab v. Luxottica Retail N. Am., Inc., 803 F.3d
425, 436 (9th Cir. 2015) (“Unlike Rule 23(c)(2), PAGA has no notice requirements for
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unnamed aggrieved employees, nor may such employees opt out of a PAGA action.”); Ochoa-
Hernandez v. Cjaders Foods, No. 08-2073, 2010 WL 1340777, at *5 (N.D. Cal. Apr. 2, 2010)
(“Unnamed employees need not be given notice of the PAGA claim, nor do they have the
ability to opt-out of the representative PAGA claim. There is no indication that the unnamed
plaintiffs can contest a settlement, if any, reached between the parties.”). Therefore, the
exclusion and objection procedures above do not apply to any PAGA Aggrieved Employee
unless they are also a Class Member, and then only to their participation in the Class.


FINAL APPROVAL


25. Pursuant to the Northern District of California Local Rules, no later than 35 days before
the Final Approval Hearing, Plaintiff will file a Motion in Support of Final Approval of the
Settlement. Class Counsel shall file their motion for approval of their Fees and Expenses, the
Named Plaintiff Award, and the Administration Costs, estimated to be $2,593,750, $10,000,
and $32,000, respectively, no later than 21 days before the Objection/Exclusion Deadline.


26. The Final Approval hearing shall be held on February 5, 2020 at 2 p.m. in Courtroom 2,
to determine whether the proposed Settlement is fair, adequate, reasonable, and should be
approved, and to determine the Fee and Cost Awards.


27. Should the proposed Settlement be approved, following the Final Approval Hearing, the
Court shall enter judgment in accordance with the Settlement that will adjudicate the rights
of all Settlement Class Members and Aggrieved Employees, including the named Plaintiff.


CHRONOLOGY


28. Unless otherwise modified by the Court, the dates for performance are as
follows:


Date/Triggering Event:
 


Event:
 


Order Granting Preliminary Approval
 


Court orders preliminary approval of
Settlement and conditional certification of
Class
 


30 calendar days after Preliminary Approval
 


Deadline for Defendant to provide the Class
List to Settlement Administrator, Settlement ¶
67
 


14 calendar days after receipt of Class List
 


Deadline for Settlement Administrator to mail
Notice, Settlement ¶ 68
 


45 days after Notice mailed
 


Last day for any Class Member to object
to the Settlement or request exclusion from
the Class, Settlement ¶ 32. (The motion for
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attorneys' fees shall be filed 21 days prior to
the deadline for objections/opt outs.)
 


7 calendar days after the Exclusion Deadline
 


Last Day for Settlement Administrator to
provide Parties with list of all valid exclusion
requests, Settlement ¶ 74
 


10 calendar days or more before Final
Approval Hearing
 


Last Day for Settlement Administrator to
provide declaration of due diligence and
proof of mailing for Notice to counsel,
Settlement ¶ 70
 


35 days before Final Approval Hearing
 


Last Day for Class Counsel to file Motion for
Final Approval.
 


NO ADMISSION OF LIABILITY, RETURN TO PRIOR STATUS, AND STAY OF
PROCEEDINGS


*8  29. Neither the Settlement nor this Preliminary Approval Order is an admission of liability,
fault, or wrongdoing by Defendant, or any of the Releasees, nor a finding of the validity of
any claims in the Action or any violation of law. Neither this Preliminary Approval Order,
the Settlement, nor any document referred to herein, nor any action taken to carry out the
Settlement is, may be construed as, or may be used as, an admission or concession by or
against Defendant, or any of the Releasees, of any fault, wrongdoing, or liability whatsoever.
Neither this Preliminary Approval Order, any term or provision of the Settlement, nor any
of the negotiations or proceedings connected with it, shall be offered or received in evidence
in any pending or future civil, criminal or administrative action or proceeding, other than
such proceedings that may be necessary to consummate or enforce the Settlement; however,
Defendant or any Releasee may use the Settlement and/or any related document, in any action
that may be brought against them in order to support a defense or counterclaim based on
principles of res judicata, collateral estoppel, release, good faith settlement, judgment bar or
reduction, accord and satisfaction, or any other theory of claim preclusion or issue preclusion
or similar defense or counterclaim.


30. IT IS FURTHER ORDERED that if for any reason the Court does not execute and file an
Order Granting Final Approval, or the Payment Obligation and Release Date, as defined in
the Settlement, does not occur for any reason whatsoever, the Settlement that is the subject
of this Order, and all evidence and proceedings had in connection therewith, shall be without
prejudice to the status quo ante rights of the Parties to the litigation, as more specifically set
forth in the Settlement, and this Order shall be rendered null and void and shall be vacated.


31. IT IS FURTHER ORDERED that pending further order of this Court, all proceedings in this
matter except those contemplated herein and in the Settlement are stayed.


IT IS SO ORDERED.
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All Citations
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4 Cal.5th 260
Supreme Court of California.


Mike HERNANDEZ et al., Plaintiffs and Respondents;
Francesca Muller, Plaintiff and Appellant,


v.
RESTORATION HARDWARE, INC., Defendant and Respondent.


S233983
|


Filed 1/29/2018


Synopsis
Background: Customers brought class action against retailer under Song-Beverly Credit Card
Act. Following bench trial, the Superior Court, San Diego County, No. 37–2008–00094395–
CU–BT–CTL, William S. Dato, J., 2014 WL 12600531, entered judgment for customers and
awarded $9.1 million in attorney fees to customers. One customer appealed. The Court of Appeal,
McDonald, J., ruled that customer was not a party of record and dismissed appeal. Customer filed
petition for review. The Supreme Court granted review, superseding the opinion of the Court of
Appeal.


[Holding:] The Supreme Court, Chin, J., held that customer was not an aggrieved party of record
with right to appeal, disapproving Consumer Cause, Inc. v. Mrs. Gooch's Natural Food Markets,
Inc., 127 Cal.App.4th 387, 25 Cal.Rptr.3d 514; Trotsky v. Los Angeles Federal Savings and Loan
Association, 48 Cal.App.3d 134, 121 Cal.Rptr. 637; Rebney v. Wells Fargo Bank, 220 Cal.App.3d
1117, 269 Cal.Rptr. 844; Wershba v. Apple Computer, Inc., 91 Cal.App.4th 224, 110 Cal.Rptr.2d
145; Roos v. Honeywell Internat., Inc., 241 Cal.App.4th 1472, 194 Cal.Rptr.3d 735.


Affirmed.


Opinion, 199 Cal.Rptr.3d 719, superseded.


Liu, J., filed concurring opinion.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Motion to Take Judicial
Notice; Motion to Certify Class; Judgment; Motion for Attorney's Fees; Motion for Costs.
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West Headnotes (11)


[1] Appeal and Error Persons other than parties or privies
One who is denied the right to intervene in an action ordinarily may not appeal from a
judgment subsequently entered in the case; instead, he may appeal from the order denying
intervention. Cal. Civ. Proc. Code § 902.


9 Cases that cite this headnote


[2] Parties Factors, grounds, objections, and considerations in general
Class action is a product of court's equitable jurisdiction that rests on considerations of
necessity, convenience, and the belief that in large cases, the class action will prevent a
failure of justice. Cal. Civ. Proc. Code § 382.


[3] Parties Representative and Class Actions
Class action structure relieves unnamed class members of the burden of participating in
the action. Cal. Civ. Proc. Code § 382.


3 Cases that cite this headnote


[4] Parties Factors, grounds, objections, and considerations in general
Pretrial Procedure Persons subject
Unnamed parties in class action may be considered parties for the limited purpose of
discovery, but those same unnamed parties are not considered parties to the litigation. Cal.
Civ. Proc. Code § 382.


[5] Appeal and Error Origin, nature, and scope of remedies in general
Right to appeal judgments in state civil actions, including class actions, is entirely
statutory, so long as the legislature does not substantially impair the constitutional powers
of the courts or practically defeat their exercise. Cal. Civ. Proc. Code §§ 382, 902.


2 Cases that cite this headnote


[6] Parties Time for intervention
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Fact that statute providing that unnamed class member may file timely application in
intervention to become parties of record to class action with right to appeal allows for a
“timely” application means that intervention after a judgment is possible. Cal. Civ. Proc.
Code §§ 382, 387, 902.


4 Cases that cite this headnote


[7] Appeal and Error Intervention or addition of new parties
Unnamed party to class action may also become a named party with right to appeal by
filing an appealable motion to set aside and vacate the class judgment. Cal. Civ. Proc.
Code §§ 382, 663, 902.


7 Cases that cite this headnote


[8] Appeal and Error Parties of Record
Customer, who was an unnamed class member in class action against retailer under Song-
Beverly Credit Card Act, was not an aggrieved party of record with right to appeal class
action judgment and attorney fees award, since customer never exercised her right to
intervene during class action by filing complaint in intervention; customer had opportunity
to intervene in trial court proceedings but chose not to do so, instead making strategic
choice to wait and see if she agreed with settlement amount and attorney fees agreement,
and requiring intervention was consistent with jurisprudential rule of stare decisis and
policy considerations, including that objectors who failed to intervene had no duty to class
to ensure litigation proceeded in best interests of unnamed class members; disapproving
Consumer Cause, Inc. v. Mrs. Gooch's Natural Food Markets, Inc., 127 Cal.App.4th 387,
25 Cal.Rptr.3d 514; Trotsky v. Los Angeles Federal Savings and Loan Association, 48
Cal.App.3d 134, 121 Cal.Rptr. 637; Rebney v. Wells Fargo Bank, 220 Cal.App.3d 1117,
269 Cal.Rptr. 844; Wershba v. Apple Computer, Inc., 91 Cal.App.4th 224, 110 Cal.Rptr.2d
145; Roos v. Honeywell Internat., Inc., 241 Cal.App.4th 1472, 194 Cal.Rptr.3d 735. Cal.
Civ. Proc. Code §§ 382, 387, 902; Cal. Civ. Code § 1747.08.


1 Cases that cite this headnote


[9] Evidence Published or unpublished material
Supreme Court would not take judicial notice of several unpublished Court of Appeal
opinions adopting rule that unnamed class member who appeared at final fairness hearing
and objected to proposed class settlement had standing to appeal when determining
whether customer, who was an unnamed class member in class action against retailer
under Song-Beverly Credit Card Act was a party of record with right to appeal class action
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judgment and attorney fees award; exceptions to rule prohibiting noticing unpublished
opinions did not apply. Cal. Civ. Proc. Code §§ 382, 902; Cal. Civ. Code § 1747.08; Cal.
R. Ct. 8.1115(a).


9 Cases that cite this headnote


[10] Appeal and Error Nature and grounds of right
Fact that class settlement is generally binding on all class members does not permit
unnamed class members to appeal their denied objections to class settlement without
formal intervention, as exception to rule precluding unnamed class members from
becoming parties of record with right to appeal class settlement unless they formally
intervene in class litigation before it is final; requiring intervention does not discourage
unnamed class members from filing meritorious appeals, but rather it continues
manageable process under bright-line rule that promotes judicial economy by providing
clear notice of timely intent to challenge settlement, and formal intervention enables trial
court to review motion to intervene in a timely manner. Cal. Civ. Proc. Code §§ 382, 387,
902.


38 Cases that cite this headnote


[11] Appeal and Error Intervention or addition of new parties
Federal rule granting federal class members notice and a right to object to class counsel
fee requests does not undermine determination precluding unnamed class members from
becoming parties of record with right to appeal class settlement unless they formally
intervene in class litigation before it is final. Fed. R. Civ. P. 23(h); Cal. Civ. Proc. Code
§§ 382, 387, 902.


See 9 Witkin, Cal. Procedure (5th ed. 2008) Appeal, § 26 et seq.


19 Cases that cite this headnote


**282  ***107  Ct.App. 4/1 D067091, San Diego County Super. Ct. No. 37-2008-00094395-CU-
BT-CTL


Attorneys and Law Firms


Law Office of Lawrence W. Schonbrun and Lawrence W. Schonbrun for Plaintiff and Appellant.
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Patterson Law Group, James R. Patterson, Allison H. Goddard, San Diego; Stonebarger Law, Gene
J. Stonebargerand Richard D. Lambert, Folsom for Plaintiffs and Respondents.


Nelson & Fraenkel, Gretchen M. Nelson, Los Angeles; Hagens Berman Sobol Shapiro and Kevin
K. Green for Consumer Attorneys of California as Amicus Curiae on behalf of Plaintiffs and
Respondents.


No appearance for Defendant and Respondent.


Opinion


CHIN, J.


* Associate Justice of the Court of Appeal, Third Appellate District, assigned by the Chief
Justice pursuant to article VI, section 6 of the California Constitution.


***108  **283  *263  [1] Under Code of Civil Procedure 1  section 902, “[a]ny party aggrieved”
may appeal a judgment. “It is generally held, however, that only parties of record may appeal;
consequently one who is denied the right to intervene in an action ordinarily may not appeal from
a judgment subsequently entered in the case. [Citations.] Instead, he may appeal from the order
denying intervention.” (County of Alameda v. Carleson (1971) 5 Cal.3d 730, 736, 97 Cal.Rptr. 385,
488 P.2d 953 (Carleson ).) The issue we address is when does an unnamed class action member
become a party of record with the right to appeal a class action settlement or judgment under
section 902? We address this issue in the context of Justice Traynor's 75-year-old decision, which
held that unnamed class members do not become parties of record under section 902 with the right
to appeal the class settlement, judgment, or attorney fees award unless they formally intervene in
the class litigation before the action is final. (Eggert v. Pac. States S. & L. Co. (1942) 20 Cal.2d
199, 201, 124 P.2d 815 (Eggert ).) We conclude the Court of Appeal correctly relied on Eggert to
hold that unnamed class members may not appeal a class judgment, settlement, or attorney fees
award unless they intervene in the action. (Ibid.)


1 All statutory references are to the Code of Civil Procedure unless otherwise stated.


FACTUAL AND PROCEDURAL BACKGROUND


In 2008, plaintiff Michael Hernandez filed a class action lawsuit against defendant Restoration
Hardware, Inc. (RHI), alleging the company committed numerous violations of the Song-Beverly
Credit Card Act (the Act) when it asked for and recorded ZIP codes from customers who used credit
cards in making RHI purchases. (Civ. Code, § 1747.08.) After several years of litigation, the court
certified the case as a class action and appointed plaintiffs Mike Hernandez and Amanda Georgino
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as class representatives (collectively Representatives). The court also appointed the Patterson Law
Group and Stonebarger Law as class counsel.


In June 2013, a notice to potential class members advised them of the pending class action and
presented them with the following options: (1) They *264  could remain as part of the class and
be bound by the judgment, or (2) they could exclude themselves from the class (opt out) and not
be bound by the judgment. (Cal. Rules of Court, rule 3.766.) The notice also advised the potential
class members that if they elected to remain in the class, they could appear in court through class
counsel. Francesca Muller (Muller), an unnamed class member and the appellant here, received
the June 2013 class action notice, but did not join the class as a party or opt ***109  out at that
time. Instead, Muller's attorney filed a notice of an appearance on her behalf.


Following a bench trial, the court found RHI liable for “as many as” 1,213,745 violations of the
Act, set a penalty of $30 per violation, and rendered a judgment against RHI in the amount of
$36,412,350. The court ordered the parties to meet and confer on the claims process and procedures
for distributing the award, “including a means for RHI to challenge the accuracy of any recorded
ZIP codes.”


The parties met and agreed that the judgment of $36,412,350 was based on the maximum number
of violations at $30 per violation, and that sum would be treated as a common fund inclusive of
any attorney fees, costs, and class representative enhancements. RHI waived its right to appeal the
judgment. Muller never moved to intervene during the bench trial on the merits by filing a formal
complaint in intervention under section 387.


After conducting negotiations with RHI, Representatives then moved for attorney fees “equivalent
to 25 percent of the total judgment recovered for the class.” The trial court requested that
Representatives submit a supplemental motion for attorney fees with a “lodestar calculation”
as a cross-check on the fee request. Representatives calculated the fee amount using a lodestar
calculation and multiplier that showed class counsel spent over 3,500 hours on the litigation and
incurred advanced costs and fees of nearly $2.7 million. Representatives also submitted reasons
for supporting “application of a ‘multiplier’ to the lodestar calculation.” RHI **284  agreed
not to oppose the requested fee award if class counsel sought no more than 25 percent of the
total recovery. (See Ruiz v. California State Automobile Assn. Inter-Insurance Bureau (2013) 222
Cal.App.4th 596, 598, 165 Cal.Rptr.3d 896 [allowing counsel for plaintiff class to seek attorney
fees award with defendant's assurance not to oppose fee application if amount is less than or equal
to specified dollar amount].)


Muller was served with the attorney fees motion and a copy of class counsel's percentage of the
common fund calculation, but did not object to the proposed total fee award. Instead, on August 29,
2014, she filed a “Request for Clarification” and asked to appear telephonically at the settlement
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fairness hearing on the fee proposal. The request stated that “[t]he *265  parties’ pleadings do not
indicate that class members were notified of the settlement of the attorney fees issue and of the
hearing on September 5, 2014, to approve [c]lass [c]ounsel's fee request.” The trial court permitted
Muller to file her request.


Before its scheduled fairness hearing on the proposed class attorney fees settlement, the court
issued its tentative ruling on the fee request, determining that (1) California law permits a
percentage award in common fund cases, (2) courts use a 25 percent fee figure as a “starting
benchmark,” and (3) a fee at or above the benchmark was appropriate because of the risks counsel
incurred when they brought the action and the result they obtained in the litigation. All parties and
Muller's attorney received a copy of the tentative ruling by e-mail.


On September 5, 2014, the court held a fairness hearing on Representatives’ attorney fees
application. Muller, who appeared telephonically through her counsel, objected to the court's
consideration of the proposed fee award. (See Cal. Rules of Court, rule 3.769(f) [allows unnamed
class members to appear and object to settlement but is silent regarding any right to appeal
denial of objections].) Her principal claim was that the fee award violated class action procedure
because class members ***110  were not given notice of their right to appear and comment on
the proposed attorney fees settlement following the bench trial on the merits. The court noted, and
counsel acknowledged, that there was no authority to support the claim that the court should have
given the class additional notice (besides the initial class certification notice) of the subsequent
settlement fairness hearing on the proposed attorney fees award. Muller also claimed that the court
was required to calculate the fee award using the “lodestar multiplier approach,” rather than a
“percentage of the fund approach,” but did not argue the court's tentative ruling rendered the fee
award excessive.


After the hearing on the settlement of the proposed fee award, the court issued a “Second Amended
Minute Order” denying Muller's request for clarification and approving the fee and costs requests.
On September 29, the court filed its final judgment that tracked the parties’ claims process and
granted class counsel's requested attorney fees award. Class counsel then distributed a notice of
the judgment to class members, including instructions for the claims process.


Muller did not file a section 663 motion to vacate the judgment; instead she filed a notice of appeal.
She limited her appeal to the attorney fees award, renewing her claim that in failing to provide class
members with notice of the fee negotiations and proposed settlement with RHI, Representatives
and class *266  counsel breached their fiduciary duties to the class. Muller also reiterated her
claim that the court should have used the lodestar multiplier approach to calculate the fee award.


Representatives challenged Muller's claims on their merits. They also challenged Muller's right
to file her appeal because she was neither a “party” nor “aggrieved” by the trial court's alleged
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erroneous judgment as required under section 902 and our decision in Eggert, supra, 20 Cal.2d
at page 201, 124 P.2d 815. The court dismissed Muller's appeal for lack of standing, concluding
it was bound to follow Eggert under Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d
450, 455, 20 Cal.Rptr. 321, 369 P.2d 937 (decisions of state supreme court are binding on all other
state courts; courts of inferior jurisdiction may not overrule higher court decisions). The Court of
Appeal also concluded **285  that Muller cited no persuasive authority to support her argument
that changes to federal procedural rules for managing class actions in federal trials undermine the
analysis of state statutes limiting who may appeal. We granted Muller's petition for review on the
right to appeal issue only.


DISCUSSION


[2]  [3]  [4] The class action is codified in section 382, and its procedural rules for class
certification, notice, settlement, and judgment appear in our California Rules of Court, rules
3.760-3.771. The action is a product of the court's equitable jurisdiction that rests on considerations
of necessity, convenience, and the belief that in large cases, the class action will prevent a failure of
justice. (City of San Jose v. Superior Court (1974) 12 Cal.3d 447, 458, 115 Cal.Rptr. 797, 525 P.2d
701.) Case law imposes fiduciary duties on the trial courts, class counsel, and class representatives,
who must ensure the action proceeds in the class members’ best interest. The class action structure
relieves the unnamed class members of the burden of participating in the action. (Earley v. Superior
Court (2000) 79 Cal.App.4th 1420, 1434, 95 Cal.Rptr.2d 57.) Unnamed parties may be considered
“parties” for the limited purpose of discovery, but those same unnamed parties are not considered
“parties” to the ***111  litigation. (National Solar Equipment Owners’ Assn. v. Grumman Corp.
(1991) 235 Cal.App.3d 1273, 1282, 1 Cal.Rptr.2d 325 [unnamed class members are not the same
as named parties].)


California Rules of Court, rule 3.769 requires class representatives to notify class members of
a pending settlement on the merits and provide them with the opportunity to object at the final
settlement fairness hearing. Rule 3.771(b) requires that notice of a pending judgment be provided
to class members, and rule 3.769(f) provides that “notice of the final approval hearing must be
given to the class members in *267  the manner specified by the court. The notice must contain an
explanation of the proposed settlement and procedures for class members to follow in filing written
objections to it and in arranging to appear at the settlement hearing and state any objections to the
proposed settlement.” The rules also state that “[b]efore final approval, the court must conduct an
inquiry into the fairness of the proposed settlement.” (Cal. Rules of Court, rule 3.769(g).)


[5]  [6] The right to appeal judgments in state civil actions, including class actions, is entirely
statutory, so long as the Legislature does not “ ‘ “substantially impair the constitutional powers
of the courts, or practically defeat their exercise.” ’ ” (Powers v. City of Richmond (1995) 10
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Cal.4th 85, 110, 40 Cal.Rptr.2d 839, 893 P.2d 1160.) Unnamed class members may become
parties of record to class actions in one of two generally acceptable ways. First, they may file a
timely complaint in intervention before final judgment that sets forth the grounds upon which the
intervention rests. (§ 387.) If parties seek permissive intervention under section 387, subdivision
(a), they must show they have an interest in the litigation. For intervention as a matter of right
under section 387, subdivision (b), intervenors must show they are class members whose interests
are not adequately represented by the existing parties. The complaint in intervention is “filed by
leave of the court and served upon the parties to the action or proceeding who have not appeared
in the same manner as upon the commencement of an original action, and upon the attorneys of
the parties who have appeared, or upon the party if he has appeared without an attorney ....” (§
387, former subd. (a); see Klinghoffer v. Barasch (1970) 4 Cal.App.3d 258, 261, 84 Cal.Rptr.
350.) The fact that section 387 allows for a “timely” application means that intervention after a
judgment is possible. (Mallick v. Superior Court (1979) 89 Cal.App.3d 434, 437, 152 Cal.Rptr.
503 [intervention not barred by fact that judgment was rendered]; see 4 Witkin, Cal. Procedure
(5th ed. 2008) Pleading, § 224, pp. 298-299.)


[7] Second, although not a method of intervention, an unnamed party to the action may also
become a named party by filing an appealable motion to set aside and vacate the class judgment
under section 663. (Eggert, supra, 20 Cal.2d at p. 201, 124 P.2d 815; **286  Carleson, supra,
5 Cal.3d at pp. 736, 738, 97 Cal.Rptr. 385, 488 P.2d 953 [one who is legally “aggrieved” by
judgment may become “party of record” with the right to appeal by moving to vacate judgment for
“incorrect legal conclusion” or “erroneous judgment upon the facts” under § 663 before entry of
judgment]; see § 663a, subd. (a)(1); In re Marriage of Burwell (2013) 221 Cal.App.4th 1, 13-14,
164 Cal.Rptr.3d 702 [interpreting Carleson rule to apply to any motion to vacate or set aside
judgment].)


[8] Representatives assert that because Muller was an unnamed class member who never exercised
her right to intervene during the class action by filing a *268  complaint in intervention under
section ***112  387, she never became a party of record and the court should dismiss her appeal
under Eggert, supra, 20 Cal.2d 199, 124 P.2d 815, a case that the Court of Appeal believed stood
“on ‘all fours’ ” with the present matter.


Muller, on the other hand, urges us to overrule Eggert as a “remnant of a bygone era,” that is out
of step with current class action practice. She repeats her Court of Appeal argument that Eggert ’s
bright-line rule has been superseded by several more recent Court of Appeal decisions that were
influenced by 1966 amendments to rule 23 of the Federal Rules of Civil Procedure (28 U.S.C.)
(Rule 23), which created the federal opt-out damages class action and “led to greatly expanded
use of the device.” (Bone & Evans, Class Certification and the Substantive Merits (2002) 51 Duke
L.J. 1251, 1260.) These same amendments encouraged a rise in settlement class actions. (See
Franklin, The Mass Tort Defendants Strike Back: Are Settlement Class Actions a Collusive Threat
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or Just a Phantom Menace? (2000) 53 Stan. L.Rev. 163, 167-172 [discussing rise of settlement
class actions].) Muller asserts that Rule 23 is persuasive authority that courts should not require
unnamed class members to formally intervene in the underlying action to gain the right to appeal a
trial court's order concerning the unnamed class members’ objections to the proposed settlement.
We disagree and find that Eggert remains good law.


In Eggert, the plaintiff, as holder of a “Fidelity Definite Term Certificate” initiated a class action
on behalf of himself and approximately 1,500 certificate holders against defendant in the amount
of over $1.8 million. (Eggert, supra, 20 Cal.2d at pp. 199-200, 124 P.2d 815.) The complaint
included a request for attorney fees. (Id. at p. 200, 124 P.2d 815.) The court awarded judgment to
the plaintiffs, but reserved jurisdiction to determine the amount of fees owed. (Ibid.) The complaint
incorporated by reference an exhibit containing the names of the outstanding certificate holders as
well as each certificate's number and face value. The names of certificate holders Jessie C. Kelley
and Dorothy C. Given (the objectors) appeared in the exhibit. (Ibid.)


The court appointed a receiver to facilitate payment of the judgment and directed both the plaintiff
and interested persons to show cause why it should not order fixed attorney fees. (Eggert, supra, 20
Cal.2d at p. 200, 124 P.2d 815.) Notice of the order was published daily until the return date. (Ibid.)
At the hearing on the plaintiff's motion for the receiver to pay the judgment after deducting the
attorney fees, an attorney representing the objectors appeared and contested the petition's attorney
fees provision. (Ibid.) After the court granted the petition in the plaintiff's favor, both objectors
filed an appeal on behalf of themselves and all other certificate holders who were without legal
representation. (Ibid.) They also petitioned this court for a writ of supersedeas, hoping to stay the
trial court's order to pay the attorney fees. (Ibid.)


*269  Eggert dismissed the objectors’ appeal and denied their application for a writ of supersedeas
to stay the execution of the trial court's fee order. (Eggert, supra, 20 Cal.2d at p. 200, 124 P.2d
815.) Noting that “it is a settled rule of practice in this state that only a party to the record can
appeal,” Eggert refused to grant party status to the objectors (who were never named as parties of
record to the class action) even though their names and interest in the action were included in the
exhibit to the complaint, and their attorney had appeared at the hearing on petition for payment
of attorney fees to object to the fee payment. (Id. at p. 201, 124 P.2d 815.) As ***113  Eggert
observed, the “[a]ppellants had ample opportunity even after the court had made its **287  orders
to become parties of record by moving to vacate the orders to which they objected. They could
then have appealed from the order denying the motion.” (Ibid.)


[9] Although Eggert ’s analysis provides the court with sound guidance for interpreting current
section 902 and the right to appeal a final judgment, Muller asks us to overrule Eggert and adopt
the view of more recent Court of Appeal decisions that incorporate amended Rule 23, to give
unnamed class member objectors who informally object to settlement during fairness hearings the
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right to appeal their overruled objections. (See, e.g., Consumer Cause, Inc. v. Mrs. Gooch's Natural
Food Markets, Inc. (2005) 127 Cal.App.4th 387, 395-396, 25 Cal.Rptr.3d 514 [acknowledging
Eggert, but holding that class member who appears at fairness hearing and objects to settlement
has a right to appeal, even though that member did not intervene in the action]; see also Trotsky v.
Los Angeles Fed. Sav. & Loan Assn. (1975) 48 Cal.App.3d 134, 139, 121 Cal.Rptr. 637 (Trotsky
) [member of affected class whose objections to settlement were overruled is aggrieved party
with right to appeal]; Rebney v. Wells Fargo Bank (1990) 220 Cal.App.3d 1117, 1128-1132, 269
Cal.Rptr. 844 [relying on Trotsky]; Wershba v. Apple Computer, Inc. (2001) 91 Cal.App.4th 224,
253, 110 Cal.Rptr.2d 145 [following Trotsky, holding that unnamed class members who appeared
at final fairness hearing and objected to proposed settlement have standing to appeal]; Roos v.
Honeywell Internat., Inc. (2015) 241 Cal.App.4th 1472, 1486, 194 Cal.Rptr.3d 735 [relying on
Wershba for objector standing to appeal, but denying appeal to objectors who could not establish
class membership].) 2


2 Muller asked us to judicially notice several unpublished Court of Appeal opinions that
adopted the same rule. With certain exceptions, not applicable here, the Rules of Court
generally prohibit us from noticing unpublished opinions. (Cal. Rules of Court, rule
8.1115(a).) We therefore declined to grant her request.


As the Court of Appeal observed, none of the cases on which Muller relies “made any effort to
reconcile their conclusions with Eggert.” But instead, their logic is derived from Trotsky, supra, 48
Cal.App.3d at page 139, 121 Cal.Rptr. 637, which was decided after the 1966 amendments to Rule
23 and addressed the right of an unnamed class member to object to a settlement and prosecute
an appeal. *270  Trotsky held that an unnamed class member whose objections to settlement were
overruled became a “party aggrieved” and could appeal the trial court's ruling as soon as she filed
her objections to the settlement. (Ibid.) The court reasoned that “ ‘[i]t is possible that, within a class,
a group of small claimants might be unfavorably treated by the terms of a proposed settlement. For
them, the option to join is in reality no option at all’ ” because they could be forced to accept either
nothing or an unfair settlement. (Id. at p. 139, 121 Cal.Rptr. 637; id. at p. 140, 121 Cal.Rptr. 637.)


As the Court of Appeal noted, in focusing primarily on the “aggrieved” element of section 902,
Trotsky failed to examine the statute's additional requirement that the objector must also be a
“party” of record to the class action to gain the right to appeal the trial court's judgment. The Court
of Appeal also faulted Trotsky for never attempting to reconcile its conclusion with Eggert ’s rule
that an objector must be an aggrieved party to gain the right to appeal an order or judgment in
a class action. (Trotsky, supra, 48 Cal.App.3d at p. 139, 121 Cal.Rptr. 637.) We ***114  agree
with the Court of Appeal, and find that Trotsky’s failure to address section 902’s requirements for
the right to appeal a settlement, or to distinguish or otherwise reconcile its holding with Eggert,
renders the opinion unpersuasive and we disapprove it and its progeny.
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Muller contends that even if Trotsky misinterpreted section 902’s rules to establish the right to
appeal a trial court's dismissal of informal objections to a settlement, the United States Supreme
Court rejected the requirement of intervention in a class action filed in the United States District
Court of Maryland to determine liability under the federal Employee Retirement Income Security
Act for a retirement plan's proposal to amend a cost of living adjustment for active and retired
workers. ( **288  Devlin v. Scardelletti (2002) 536 U.S. 1, 14, 122 S.Ct. 2005, 153 L.Ed.2d 27
(Devlin ).) Devlin held that unnamed class members of a mandatory class action (with no option
to opt out), who make timely objections to the class settlement at the fairness hearing have a right
to appeal without first intervening in the action because they are bound by the settlement. (Ibid.)
A motion to intervene under rule 24(a) of the Federal Rules of Civil Procedure (28 U.S.C.) (Rule
24(a)) would serve the same purpose as an objection in district court. (Devlin, at p. 11, 122 S.Ct.
2005.) The majority found “most important” the fact that “petitioner had no ability to opt out of
the settlement, see Fed. Rule Civ. Proc. 23(b)(1), [and] appealing the approval of the settlement
[was] petitioner's only means of protecting himself from being bound by a disposition of his rights
he finds unacceptable and that a reviewing court might find inadequate.” (Devlin, supra, 536 U.S.
at pp. 10-11, 122 S.Ct. 2005.)


Federal and state courts are far from uniform on whether Devlin’s rule even applies to all class
proceedings, including opt-out class actions. Some *271  courts limit Devlin to cases in which the
unnamed class members had no ability to opt out of the class and either objected or intervened
during the settlement proceedings. (See, e.g., Day v. Persels & Associates, LLC (11th Cir. 2013)
729 F.3d 1309, 1318-1319, 1321 [distinguishing Devlin to hold that unnamed absent class members
who do not opt out are not “parties” to the litigation under 28 U.S.C. § 636(b), (c), and noting three
ways to obtain party status, including intervention under Rule 24(a) ]; Barnhill v. Florida Microsoft
Anti-Trust Litigation (Fla.Ct.App. 2005) 905 So.2d 195, 199 [finding “no consensus” on the scope
of Devlin and agreeing with cases limiting Devlin’s applicability to mandatory class actions];
Ballard v. Advance America (2002) 349 Ark. 545, 79 S.W.3d 835, 837 [distinguishing Devlin as
federal law, not Arkansas law, and holding nonparty objectors could not appeal settlement without
first seeking to intervene]; Snell v. Allianz Life Ins. Co. of North America (8th Cir. 2003) 327 F.3d
665, 670, fn. 2 [Devlin does not apply to opt-out class action in which unnamed class member did
not object to settlement in district court]; In re General American Life Ins. Co. Sales Practices
Litigation (8th Cir. 2002) 302 F.3d 799, 800 [dictum noting a limited reading of Devlin “has
considerable merit”].)


Other federal and state courts hold that Devlin applies to all class actions, including opt-out actions
filed under Rule 23(b)(3) (See, e.g., Bachman v. A.G. Edwards, Inc. (Mo.Ct.App. 2011) 344
S.W.3d 260, 265, fn. 3 [included dictum stating Devlin applies to all class actions, though not
applying federal standard because objector timely intervened under state law]; Nat'l Ass'n of Chain
Drug Stores v. New England Carpenters Health Benefits Fund (1st Cir. 2009) 582 F.3d 30, 39-40
[claiming, ***115  without discussing contrary authority, that “weight of authority” finds Devlin
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applies to all class actions]; Fidel v. Farley (6th Cir. 2008) 534 F.3d 508, 512-513 [applying Devlin
to Rule 23(b)(3) class actions]; In re Integra Realty Resources, Inc. (10th Cir. 2004) 354 F.3d 1246
[unnamed class members who do not opt out but seek to challenge settlement on appeal must first
object in district court or file motion to intervene under Rule 24(a) ]; Churchill Village, LLC. v. Gen.
Elec. (9th Cir. 2004) 361 F.3d 566, 572-573 [finding no practical difference between mandatory
and opt-out class actions which bind objectors for purposes of deciding federal question]; Rivera-
Platte v. First Colony Life Ins. Co. (Ct.App. 2007) 143 N.M. 158, 173 P.3d 765, 773 [agreeing
with Churchill that Devlin extends to opt-out class actions].) The split of authority illustrates the
unsettled nature of the law in federal (and state) courts.


We are not persuaded by the courts that have adopted Devlin as their rule. Our state common law,
legislation, and procedural rules of court differ significantly from the federal common law and
procedural rules. (Compare Rules 23, 24(a) [class members may appeal settlement as long as they
provide notice to the court that they object to settlement (Rule 23(h)) or intervene under Rule 24(a)
] with Eggert, supra, 20 Cal.2d at p. 201, 124 P.2d 815, and *272  Cal. Rules of Court, rule 3.769(f)
[silent on class member right to appeal].) Potential class members in our state can opt out of the
class action litigation and pursue their own litigation against the same class **289  defendant,
timely intervene in the action or proceeding, or move to set aside the judgment. (Cal. Rules of
Court, rule 3.766; see §§ 387, 663.) As the Court of Appeal emphasized here, our Legislature has
chosen to continue Eggert’s rule despite changes in federal class action rules.


[10]  [11] Muller alternatively claims that because a class settlement is generally binding on all
class members (assuming class representatives have complied with due process regarding notice
and adequate representation), we should create an exception to Eggert that allows members to
appeal their denied objections to settlement without formal intervention. (See DeLeon v. Verizon
Wireless, LLC (2012) 207 Cal.App.4th 800, 807, fn. 3, 143 Cal.Rptr.3d 810 [res judicata bars
settling class members from thereafter seeking relief].) We decline to do so. Following Eggert
and requiring intervention does not discourage unnamed class members from filing a meritorious
appeal. Rather, it continues a manageable process under a bright-line rule that promotes judicial
economy by providing clear notice of a timely intent to challenge the class representative's
settlement action. Formal intervention also enables the trial court to review the motion to intervene
in a timely manner. Muller had the opportunity to intervene in the trial court proceedings but chose
not to do so. Instead, she made a strategic choice to wait and see if she agreed with the settlement
amount and attorney fees agreement. By filing an appeal without first intervening in the action
however, Muller never became an “aggrieved party” of record to the action as our law requires.
(§ 902; Eggert, supra, 20 Cal.2d at 201, 124 P.2d 815.) 3
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3 The fact that Federal Rules of Civil Procedure, rule 23(h), added in 2003, grants federal class
members notice and a right to object to class counsel fee requests does not undermine Eggert
’s persuasive authority.


Several policy considerations provide additional support for Eggert ’s continued viability.
Meritless objections “can disrupt settlements by requiring class counsel to ***116  expend
resources fighting appeals, and, more importantly, delaying the point at which settlements become
final.” (Fitzpatrick, The End of Objector Blackmail? (2009) 62 Vand. L.Rev. 1623, 1634.) These
same objectors who appear and object to proceedings in different class actions—also known as
“professional objectors,” are thought to harm the class members whose interests they claim to
protect. “First, professional objectors’ almost invariably groundless objections delay the provision
of relief to class members who, in most instances, have already waited years for resolution.
Second, by feeding off the fees earned by class counsel who took the risk of suing defendants on
a purely contingent basis, as is the normal practice in class actions, professional objectors create
a disincentive for class counsel to take on such risky matters. That disincentive clashes with the
public interest, *273  repeatedly recognized by courts, to incentivize class counsel to handle such
cases.” (Greenberg, Keeping the Flies out of the Ointment: Restricting Objectors to Class Action
Settlements (2010) 84 St. John's L.Rev. 949, 951.)


Additionally, class representatives do not proceed in a vacuum that protects their interests only.
Our case law imposes strict fiduciary responsibilities on class representatives and class counsel
to ensure the litigation proceeds in the best interests of all unnamed class members. (See, e.g.,
Laffitte v. Robert Half Internat., Inc. (2016) 1 Cal.5th 480, 510, 205 Cal.Rptr.3d 555, 376 P.3d
672 [trial court acts as fiduciary “ ‘guarding the rights of absent class members’ ”]; Kullar v.
Foot Locker Retail, Inc. (2008) 168 Cal.App.4th 116, 130, 85 Cal.Rptr.3d 20 [trial court must
conduct independent and objective analysis “to protect the interests of absent class members”; La
Sala v. American Sav. & Loan Assn. (1971) 5 Cal.3d 864, 871, 97 Cal.Rptr. 849, 489 P.2d 1113
[class representatives act as fiduciaries for absent class members].) Objectors who do not formally
intervene have no such duty to the class.


Muller also fails to justify her request that we overrule Eggert under the well-established
jurisprudential rule of stare decisis that we follow prior applicable precedent even though the case,
if considered anew, might be decided differently. This is so parties can “regulate their conduct
and enter **290  into relationships with reasonable assurance of the governing rules of law.” (9
Witkin, Cal. Procedure (5th ed. 2008) Appeal, § 481, at p. 541, and cases cited; see id. at p. 540.)
Although the doctrine is flexible because it permits this court to reconsider, and ultimately depart
from, our own precedent when changes or developments in the law recommend it (see id., § 482,
pp. 541-543), we conclude that Muller presents no persuasive reason for us to reconsider Eggert
’s rule, much less depart from it. The contours of section 902 are clear, and Eggert ’s bright-line
rule is consistent with the statute. Muller will be bound by the Hernandez class judgment as an
unnamed class member who never became a party to the action (§ 902).
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CONCLUSION


The Legislature has limited the right of unnamed class members to appeal by expressly requiring
that class action objectors who wish to appeal be parties of record who have been aggrieved by the
court's decision. (§ 902.) Had Muller properly intervened in the class action or filed a section 663
motion to vacate the judgment, and been denied relief, she would have had a clear path to challenge
the attorney fees award (or settlement or judgment) on appeal. Muller offers no persuasive reason
why we should create an exception *274  to our long-standing rule, or overrule or distinguish
Eggert. For these ***117  reasons, we affirm the Court of Appeal judgment. 4


4 We disapprove Trotsky v. Los Angeles Fed. Sav. & Loan Assn., supra, 48 Cal.App.3d 134,
121 Cal.Rptr. 637, and its progeny (see 228 Cal.Rptr.3d at p. 113, 409 P.3d at pp. 286-287,
supra, for a partial list).


Cantil-Sakauye, C.J., Corrigan, J., Cuéllar, J., Kruger, J., and Nicholson, J., *  concurred.


CONCURRING OPINION BY LIU, J.
Under Eggert v. Pac. States S. & L. Co. (1942) 20 Cal.2d 199, 124 P.2d 815 (Eggert ), absent
class members must formally intervene or file a motion to vacate the judgment in order to have
the right to appeal as a party. (Id. at pp. 200–201, 124 P.2d 815; see Code Civ. Proc., § 902.) I
agree we should continue to follow Eggert in light of the principle that adherence to precedent
is a particularly strong consideration on matters of statutory interpretation. (People v. Latimer
(1993) 5 Cal.4th 1203, 1213, 23 Cal.Rptr.2d 144, 858 P.2d 611.) But I write separately to highlight
significant changes in class action litigation practice since Eggert was decided. The Legislature,
not bound as we are by stare decisis, may wish to revisit the controlling statute in light of those
changes.


Eggert long predates the development of the modern class action and the emergence of the
settlement practices that now resolve the majority of class actions. In the seven decades since
Eggert was decided, we have gained a better understanding of the agency problems posed by class
action settlements, including the difficulties of monitoring class counsel who are often incentivized
to settle and possibly collude with defendants. (See Erichson, The Problem of Settlement Class
Actions (2014) 82 Geo. Wash. L.Rev. 951, 957–965; Coffee, The Regulation of Entrepreneurial
Litigation: Balancing Fairness and Efficiency in the Large Class Action (1987) 54 U. Chi. L.Rev.
877, 883–889; see generally Issacharoff, Class Action Conflicts (1997) 30 U.C. Davis L.Rev. 805.)
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In light of these understandings, the high court has concluded that nonnamed class members
who object at a settlement fairness hearing are entitled to appeal. (See Devlin v. Scardelletti
(2002) 536 U.S. 1, 11, 122 S.Ct. 2005, 153 L.Ed.2d 27 (Devlin ).) Devlin emphasized that the
ability to appeal overruled objections “cannot be effectively accomplished through the named
class representative—once the named parties reach a settlement that is approved over petitioner's
objections, petitioner's interests by definition diverge from those of the class representative.” (Id. at
p. 9, 122 S.Ct. 2005.) Other **291  appellate courts have also recognized this aspect of class action
settlements: After a proposed settlement has been reached, the plaintiffs and defendants are no
*275  longer adversaries. “In such circumstances, objectors play an important role by giving courts
access to information on the settlement's merits.” (Bell Atlantic Corp. v. Bolger (3d Cir. 1993)
2 F.3d 1304, 1310; see Redman v. RadioShack Corp. (7th Cir. 2014) 768 F.3d 622, 629 [“When
there are objecting class members, the judge's task is eased because he or she has the benefit of
an adversary process: objectors versus settlors.”]; Fitzpatrick, The End of Objector Blackmail?
(2009) 62 Vand. L.Rev. 1623, 1630 (hereafter Fitzpatrick) [“[W]ithout objectors there would be
no adversarial ***118  testing of class action settlements at all.”].)


There is also reason to question the practical and policy advantages of the Eggert rule. It is true
that if absent class members do not want to be bound by a settlement or judgment, they can opt
out. But class members must decide whether to opt out before they have the opportunity to object
to the resolution of the class claims. That was the case here: Class members had to opt out of
the litigation by August 2013, but the trial court did not issue its proposed judgment until March
2014. The fact that absent class members who do not opt out of the litigation are bound by the
judgment is precisely the reason why the high court granted them the right to appeal in Devlin.
(Devlin, supra, 536 U.S. at p. 10, 122 S.Ct. 2005.)


Further, although a requirement that absent class members formally intervene for purposes of
appeal offers “a bright-line rule” (maj. opn., ante, at 228 Cal.Rptr.3d at p. 115, 409 P.3d at p. 289),
a rule that absent class members who appear and object at a settlement fairness hearing have the
right to appeal is similarly clear and orderly. Moreover, objecting at the fairness hearing, just like
intervention, puts the parties on sufficient notice regarding the nature of the objections and creates
a record for appeal.


There is a legitimate concern that the efficiencies of a class action would be defeated by “[m]eritless
objections” raised by “ ‘professional objectors.’ ” (Maj. opn., ante, at p. 228 Cal.Rptr.3d at p. 115,
409 P.3d at p. 289.) But, as Devlin explained, “the power to appeal is limited to those nonnamed
class members who have objected during the fairness hearing,” and such appeals must be limited
to the overruled objections. (Devlin, supra, 536 U.S. at p. 11, 122 S.Ct. 2005.) Indeed, studies
show that few class members in fact object to settlements. (Fitzpatrick, supra, 62 Vand. L.Rev.
at pp. 1630–1631 [noting that “the median number of objections to a settlement was three—well
less than one-tenth of one percent of class members”].) Although the possibility of lawyer-driven
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objector “blackmail” is real (id. at pp. 1633–1638), categorically denying objectors the right to
appeal may not offer the best solution. (See Vaughn v. Am. Honda Motor Co. (5th Cir. 2007) 507
F.3d 295, 300 [“[I]mposing too great a burden on an objector's right to appeal may discourage
meritorious appeals or tend to insulate a district court's judgment in approving a class settlement
from appellate *276  review.”]; Fitzpatrick, at p. 1638 [“To believe that class action objectors have
the power to blackmail class counsel is not, of course, to say that all objections are an attempt to
do so. Courts and commentators note that objectors can serve a very positive role in class action
settlements by bringing attention to flaws in those settlements.”].)


Instead of restricting the right to appeal, courts and class counsel can invoke other mechanisms
to limit the ability of professional objectors to delay class action settlements, such as imposing
sanctions for frivolous appeals, expediting appeals, or requiring objectors to post a bond before
taking an appeal. These approaches, among others, have been employed to varying degrees in
federal class action practice. (See Lopatka & Smith, Class Action Professional Objectors: What to
Do About Them? (2012) 39 Fla. St. U. L.Rev. 865, 896–918.) Other solutions can be implemented
through legislation or amendments to court rules. For example, as amicus curiae Consumer
Attorneys of California notes, the Advisory Com. on Federal Rule of Civil Procedure 23 (28
U.S.C.) recently proposed changes requiring objectors to state whether their objection “applies
only to the objector, to a specific subset of the class, or to the entire class, and also state with
specificity the **292  grounds ***119  for the objection.” (Advisory Com. on Civil Rules, Rep.
of the Advisory Com. on Civil Rules (May 12, 2016) p. 3underscoring omitted.)


I express no definitive view on the merits of these alternatives. I simply note that the rule announced
more than 75 years ago in Eggert may no longer strike an appropriate balance among the competing
policy concerns raised by this case. Many courts in California and other jurisdictions have declined
to follow Eggert’s rule. (Maj. opn., ante, at pp. 228 Cal.Rptr.3d at pp. 113, 114-115, 409 P.3d at
pp. 286-287, 288.) The Legislature may wish to revisit this issue in light of the current landscape
of class action practice.


All Citations


4 Cal.5th 260, 409 P.3d 281, 228 Cal.Rptr.3d 106, 18 Cal. Daily Op. Serv. 974, 2018 Daily Journal
D.A.R. 998
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2022 WL 2866213
Court of Appeal, Fourth District, Division 1, California.


Christina HOWITSON, Plaintiff and Appellant,
v.


EVANS HOTELS, LLC et al., Defendants and Respondents.


D078894
|


Filed July 21, 2022


Synopsis
Background: Following settlement of former employee's action, in her individual capacity and
on behalf of putative class, against employer for alleged Labor Code violations, employee filed
action under Private Attorneys General Act (PAGA) against employer based on the same factual
predicates as the first action. The Superior Court, San Diego County, No. 37-2020-00026768-CU-
OE-CTL, John S. Meyer, J., sustained employer's demurrer. Employee appealed.


Holdings: The Court of Appeal, Haller, J., held that:


[1] harm suffered by employee in first action was not the same harm as that suffered by the state
in employee's PAGA action;


[2] parties were not the same in first action as in employee's PAGA action;


[3] employee was not in privity with the state in her first action; and


[4] even if the requirements for claim preclusion were established, Court would not apply doctrine
to bar employee's PAGA action.


Reversed, with instructions.


Procedural Posture(s): On Appeal; Demurrer to Complaint.



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0003024&cite=NO37&originatingDoc=I16031c90095b11ed8dd6bc0980139da1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0205160301&originatingDoc=I16031c90095b11ed8dd6bc0980139da1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0152544401&originatingDoc=I16031c90095b11ed8dd6bc0980139da1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Howitson v. Evans Hotels, LLC, --- Cal.Rptr.3d ---- (2022)
2022 WL 2866213, 2022 Daily Journal D.A.R. 7809


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


West Headnotes (41)


[1] Appeal and Error Objections and exceptions;  demurrer
On appeal from a judgment dismissing an action after sustaining a demurrer, Court of
Appeal reviews de novo whether the complaint states facts sufficient to constitute a cause
of action under any legal theory.


[2] Appeal and Error Objections and exceptions;  demurrer
On appeal from a judgment dismissing an action after sustaining a demurrer, Court of
Appeal gives the complaint a reasonable interpretation, reading it as a whole and its parts
in their context.


[3] Appeal and Error Objections and exceptions;  demurrer
Court of Appeal treats a demurrer as admitting all material facts properly pleaded, but does
not assume the truth of contentions, deductions or conclusions of law.


[4] Appeal and Error Taking judicial notice in reviewing court
In reviewing the sufficiency of a complaint, on appeal from a judgment dismissing an
action after sustaining a demurrer, Court of Appeal may consider matters that are subject
to judicial notice.


[5] Labor and Employment Actions
Private Attorneys General Act (PAGA) deputizes aggrieved employees to bring a
representative lawsuit on behalf of the state to enforce labor laws. Cal. Lab. Code § 2698
et seq.


[6] Labor and Employment Actions
Although aggrieved employee is named plaintiff in Private Attorneys General Act (PAGA)
action and has standing to sue, aggrieved employee sues only as proxy or agent of state's
labor law enforcement agencies. Cal. Lab. Code § 2699(c).
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[7] Labor and Employment Actions
In a lawsuit brought under Private Attorneys General Act (PAGA), the employee plaintiff
represents the same legal right and interest as state labor law enforcement agencies—
namely, recovery of civil penalties that otherwise would have been assessed and collected
by the Labor and Workforce Development Agency (LWDA). Cal. Lab. Code § 2698 et seq.


[8] Labor and Employment Penalties
Civil penalties a Private Attorneys General Act (PAGA) plaintiff may recover on the
state's behalf are distinct from the statutory damages or penalties that may be available to
employees suing for individual violations. Cal. Lab. Code § 2698 et seq.


[9] Labor and Employment Actions
Action under Private Attorneys General Act (PAGA) is fundamentally a law enforcement
action, and relief is designed to protect the public and not to benefit private parties. Cal.
Lab. Code § 2698 et seq.


[10] Labor and Employment Actions
A Private Attorneys General Act (PAGA) representative action is a type of qui tam action.
Cal. Lab. Code § 2698 et seq.


[11] Labor and Employment Parties;  standing
In a Private Attorneys General Act (PAGA) action, the government entity on whose
behalf the plaintiff files suit is always the real party in interest. Cal. Lab. Code § 2698
et seq.(PAGA).


[12] Labor and Employment Conditions precedent
As a condition to filing a Private Attorneys General Act (PAGA) action, the aggrieved
employee must provide notice to the employer and the Labor and Workforce Development
Agency (LWDA) of the specific provisions of the Labor Code alleged to have been
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violated, including the facts and theories to support the alleged violation. Cal. Lab. Code
§ 2698 et seq.


[13] Res Judicata Matters at issue in general
Res Judicata Matters Which Could Have Been Litigated or Determined
Claim preclusion applies to matters which were raised or could have been raised, on
matters litigated or litigatable in prior action.


[14] Res Judicata Claim preclusion in general
Doctrine of claim preclusion rests upon ground that party to be affected, or some other
with whom party is in privity, has litigated, or had opportunity to litigate same matter in
former action in court of competent jurisdiction, and should not be permitted to litigate it
again to harassment and vexation of his opponent.


[15] Res Judicata Matters Which Could Have Been Litigated or Determined
For purposes of claim preclusion doctrine, if matter was within scope of action, related
to subject-matter and relevant to issues, so that it could have been raised, judgment is
conclusive on it despite fact that it was not in fact expressly pleaded or otherwise urged.


[16] Res Judicata Claim preclusion in general
With respect to claim preclusion, three requirements must be met: (1) second lawsuit must
involve same cause of action as first lawsuit; (2) there must have been final judgment on
merits in prior litigation; and (3) parties in second lawsuit must be same, or in privity with,
parties to first lawsuit.


[17] Res Judicata Equitable nature of doctrines; fairness
Res Judicata Public policy considerations; public interest
Even if three requirements for claim preclusion are established, claim preclusion will not
be applied if injustice would result or if public interest requires that relitigation not be
foreclosed.
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[18] Res Judicata Claims or Causes of Action in General
Claim preclusion is based in part on “primary rights theory,” which defines scope of cause
of action and bars party or party's privy from bringing second lawsuit if that suit seeks to
vindicate same primary right.


[19] Res Judicata Claims or Causes of Action in General
Under primary rights theory, “cause of action” is defined as: (1) primary right possessed
by plaintiff, (2) corresponding duty imposed upon defendant, and (3) wrong done by
defendant which is breach of such primary right and duty.


[20] Res Judicata Claims or Causes of Action in General
Under primary rights theory, cause of action is based on harm suffered, not on legal theory
asserted or relief sought.


[21] Res Judicata Labor and Employment
Res Judicata Class actions
For purposes of claim preclusion analysis, harm suffered by employee in first action
against employer, in which she alleged Labor Code violations in her own capacity and on
behalf of putative class, was not the same harm as that suffered by the state in employee's
action, under Private Attorneys General Act (PAGA), against employer based on same
factual predicates as first action; in first action, harm suffered was to employee individually
and to putative class for purported Labor Code violations to the employees themselves,
for which compensatory damages were sought, however, in the second action, the harm
suffered for such violations was to the state and general public, in which civil penalties
would be assessed even if there was no injury to the employees themselves. Cal. Lab.
Code § 2698 et seq.


[22] Damages Nature and Theory of Damages Additional to Compensation
Penalties Nature and scope as punishment
Civil penalties, like punitive damages, are intended to punish the wrongdoer and to deter
future misconduct.
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[23] Labor and Employment Penalties
Act may be wrongful and subject to civil penalties under Private Attorneys General Act
(PAGA) even if it does not result in injury. Cal. Lab. Code § 2698 et seq.


[24] Res Judicata Labor and Employment
Res Judicata Class actions
For purposes of claim preclusion analysis, parties were not the same in employee's first
action against employer, in which she alleged Labor Code violations in her individual
capacity and on behalf of putative class, as in employee's action under Private Attorneys
General Act (PAGA) against employer based on the same factual predicates as the first
action; in the first action, employee was the real party in interest, as she sought damages
against employer for purported Labor Code violations to the employees, but in the second
action, while employee had standing to act as representative, her interests were derivative
of those of Labor and Workforce Development Agency (LWDA). Cal. Lab. Code § 2698
et seq.


[25] Res Judicata Parties and Privies in General
Same-party requirement for claim preclusion may be satisfied if party against whom
defense is raised was in privity with party to prior adjudication.


[26] Appeal and Error Ratification, estoppel, waiver, and res judicata
The Court of Appeal would exercise its discretion to address merits of employer's
contention that the state was in privity with employee and therefore was bound by the
judgment in employee's first action against employer, in which she alleged Labor Code
violations in her individual capacity and on behalf of putative class, which employer failed
to raise in trial court in employee's action under Private Attorneys General Act (PAGA)
against employer based on the same factual predicates as the first action, where the facts
were not in dispute and whether claim preclusion applied was a question of law. Cal. Lab.
Code § 2698 et seq.


[27] Estoppel Nature and elements of waiver
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Correct legal term for loss of right based on failure to timely assert it is “forfeiture,”
because person who fails to preserve claim forfeits that claim; in contrast, “waiver” is
intentional relinquishment or abandonment of known right.


[28] Appeal and Error Nature or Subject-Matter of Issues or Questions
A court of review has discretion to consider an issue not raised in the trial court to the
extent it presents a pure question of law or involves undisputed facts.


[29] Res Judicata Labor and Employment
Res Judicata Class actions
Res Judicata Citizens and taxpayers
Employee was not in privity with the state in her first action against employer, in which she
alleged Labor Code violations in her individual capacity and on behalf of putative class,
for purposes of claim preclusion analysis in her second action, under Private Attorneys
General Act (PAGA), against employer based on the same factual predicates as the first
action; first action involved employee's individual and putative class action claims only,
when employee settled first action she was not acting as a private attorney general under
PAGA, and the state, as a nonparty in the first action, did not have an interest so similar
to employee's that she was acting as the state's virtual representative. Cal. Lab. Code §
2698 et seq.


[30] Res Judicata Who are privies; what constitutes privity
Privity, for purposes of claim preclusion, is concept not readily susceptible of uniform
definition.


[31] Res Judicata Who are privies; what constitutes privity
In context of claim preclusion, whether someone is in privity with actual parties requires
close examination of circumstances of each case.


[32] Res Judicata Who are privies; what constitutes privity
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In context of claim preclusion, courts apply privity where the nonparty has an identity of
interest with, and adequate representation by, the party in the first action and the nonparty
should reasonably expect to be bound by the prior adjudication.


[33] Res Judicata Virtual representation
In context of claim preclusion, party is adequately represented for purposes of privity
rule if his or her interests are so similar to party's interest that latter was former's virtual
representative in earlier action.


[34] Res Judicata Persons Represented by Other Persons or Parties
Adequacy of representation, for purposes of privity rule in claim preclusion analysis,
is measured by inference, examining whether party in suit which is asserted to have
preclusive effect had same interest as party to be precluded, and whether that party had
strong motive to assert that interest.


[35] Res Judicata Persons Represented by Other Persons or Parties
In context of claim preclusion analysis, if the interests of the parties in question are likely
to have been divergent, one does not infer adequate representation and there is no privity.


[36] Constitutional Law Conclusiveness
For purposes of claim preclusion, privity is a requirement of due process of law. U.S.
Const. Amend. 14.


[37] Res Judicata Who are privies; what constitutes privity
In the final claim preclusion analysis, the determination of privity depends upon the
fairness of binding the nonparty with the result obtained in earlier proceedings in which
it did not participate.


[38] Res Judicata Who are privies; what constitutes privity
In the claim preclusion analysis, the determination whether a party is in privity with
another is a policy decision.
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[39] Res Judicata Labor and Employment
Res Judicata Class actions
Even if the requirements for claim preclusion were established, the Court of Appeal would
not apply doctrine to bar employee's action under Private Attorneys General Act (PAGA)
against employer based on the same factual predicates as her prior action, in which she
alleged Labor Code violations in her individual capacity and on behalf of putative class;
applying claim preclusion would undermine Legislature's intent of protecting public from
Labor Code violations that, absent PAGA, would remain unredressed, no discovery took
place between parties in first action and no issues were actually litigated, while employee
could have added PAGA claims to first action, she was not required by statute to do so,
and PAGA expressly provided that employee could bring suit separately from a PAGA
action. Cal. Lab. Code § 2699.


[40] Res Judicata Issues or Questions in General
Unlike claim preclusion, for issue preclusion or collateral estoppel to apply, parties must
have actually litigated identical issue in former proceeding.


[41] Statutes Mandatory or directory statutes
“May” is not the same as “must;” courts routinely construe the word “may” as permissive
and words like “shall” or “must” as mandatory.


APPEAL from a judgment of the Superior Court of San Diego County, John S. Meyer, Judge.
Reversed. (Super. Ct. No. 37-2020-00026768-CU-OE-CTL)


Attorneys and Law Firms


Schneider Wallace Cottrell Konecky, Carolyn H. Cottrell, Emeryville, and David C. Leimbach,
San Diego, for Plaintiff and Appellant.


Barnes & Thornburg, Kevin D. Rising, and Garrett S. Llewellyn, Los Angeles, for Defendants
and Respondents.
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Opinion


HALLER, J.


*1  The Legislature enacted the Private Attorneys General Act of 2004 (Lab. Code, § 2698 et
seq., (PAGA)) 1  for the “sole purpose” of increasing the limited capability of the state to remedy
violations of the Labor Code. (Kim v. Reins International California, Inc. (2020) 9 Cal.5th 73, 86,
259 Cal.Rptr.3d 769, 459 P.3d 1123 (Kim).) PAGA authorizes an “aggrieved employee” to file a
lawsuit on behalf of the state seeking civil penalties for violations of the Labor Code, allocating
75 percent of the penalties recovered to the California Labor and Workforce Development Agency
(LWDA), with the remaining 25 percent to all employees affected by the violation. (§ 2699, subd.
(i).) Before filing suit, PAGA requires the plaintiff to submit a notice of the alleged violations to
LWDA and the employer. (§ 2699.3, subd. (a).) LWDA then has 60 days to respond to the notice
and if no response is forthcoming after 65 days, the plaintiff may commence a PAGA civil action.
(Id., subd. (a)(2)(A).)


1 Unless otherwise indicated, all further statutory references are to the Labor Code.


This case (1) involves the legal issue of whether an employee who settles individual claims against
the employer for alleged Labor Code violations is subsequently barred by claim preclusion from
bringing a PAGA enforcement action against the employer for the same Labor Code violations
when, prior to settlement, the employee could have added the PAGA claims to the existing action;
and (2) requires the application of claim preclusion principles. 2


2 Shortly before oral argument, the United States Supreme Court decided Viking River Cruises,
Inc. v. Moriana (2022) ––– U.S. ––––, 142 S.Ct. 1906, ––– L.Ed.2d –––– (Viking River).
In Viking River, the U.S. Supreme Court considered whether the Federal Arbitration Act,
9 U.S.C. § 1 et seq. (FAA), preempted the rule of California law invalidating contractual
waivers of the right to assert representative claims under PAGA. We requested supplemental
briefing from the parties addressing the extent to which, if at all, Viking River affects the
instant case. The parties agree that Viking River is irrelevant because it involved FAA
preemption issues, whereas the instant case involves claim preclusion.


As we explain, because the two actions involve different claims for different harms and because
the state, against whom the defense is raised, was neither a party in the prior action nor in privity
with the employee, we conclude the requirements for claim preclusion are not met in this case.


OVERVIEW
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Background and First Lawsuit


Plaintiff Christina Howitson worked for defendants Evans Hotels, LLC and The Lodge at Torrey
Pines Partnership, L.P. (collectively, Evans Hotels) as a room service server at The Lodge at Torrey
Pines for about one month, between April and May 2019. On March 26, 2020, Howitson served
LWDA with notice of her intention to file a PAGA action against Evans Hotels for violations of the
Labor Code. Evans Hotels responded to LWDA on April 27, 2020. The required 65-day statutory
waiting period ended on June 1, 2020 without any response by LWDA.


*2  On May 26, 2020, Howitson filed an individual and putative class action lawsuit against Evans
Hotels (sometimes, First Lawsuit). The First Lawsuit did not include any PAGA claims, instead
asserting 10 causes of action based on myriad alleged violations of the Labor Code and unfair
competition laws (Bus. & Prof. Code, § 17200 et seq.).


On June 15, 2020 Evans Hotels served Howitson with an arbitration demand and an offer to
compromise for $1,500 plus attorney fees pursuant to Code of Civil Procedure section 998 (998
Offer). On July 20, 2020, Howitson accepted the 998 Offer. The 998 Offer in part provided,
“Judgment is to be entered in favor of Plaintiff ... in her individual capacity, in the amount of
[$1,500] plus statutory costs including attorneys’ fees incurred to the date of this offer in the
amount to be determined by the Court, according to proof. Such judgment shall extinguish her
individual claims in the [First Lawsuit], including all damages, attorneys’ fees, costs, expenses, and
interest thereon incurred to date.” (Italics added.) On September 20, 2020, the trial court entered
judgment for Howitson “in her individual capacity.” (Italics added.)


Second Lawsuit; Demurrer of Evans Hotels


About 10 days after accepting the 998 Offer, Howitson filed the instant PAGA action against
Evans Hotels “based on the same factual predicates as the [First Lawsuit]” (sometimes, Second
Lawsuit). In October 2020, Evans Hotels demurred, alleging claim preclusion (i.e., res judicata)
barred this Lawsuit as a result of the judgment in the First Lawsuit. Evans Hotels argued that
Howitson “strategically opted” not to pursue the PAGA claims in her First Lawsuit; that the two
lawsuits involved the same, or nearly the same, alleged violations of the Labor Code; and therefore,
Howitson violated “California's well-settled prohibition against claim splitting.”


Howitson opposed the demurrer. She argued claim preclusion did not apply because neither the
harms nor the parties were the same in the two lawsuits.
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Trial Court's Ruling


In its minute order of January 29, 2021 sustaining the demurrer without leave to amend, the trial
court found that the parties in the First and Second Lawsuits were “the same”; 3  that both involved
the “same Labor Code violations”; and that, because Howitson could have brought the PAGA
claims in the First Lawsuit, which ended in a “final judgment on the merits,” the state-based PAGA
claims were barred by claim preclusion.


3 Because the trial court found the parties were the same in both lawsuits, it never addressed
whether the state was in privity with Howitson in the First Lawsuit.


DISCUSSION


A. Standard of Review
[1]  [2]  [3]  [4] On appeal from a judgment dismissing an action after sustaining a demurrer,
we review de novo whether the complaint states facts sufficient to constitute a cause of action
under any legal theory. (McCall v. PacifiCare of California, Inc. (2001) 25 Cal.4th 412, 415, 106
Cal.Rptr.2d 271, 21 P.3d 1189; Association of Irritated Residents v. Department of Conservation
(2017) 11 Cal.App.5th 1202, 1218, 218 Cal.Rptr.3d 517 (Irritated Residents).) “We give the
complaint a reasonable interpretation, reading it as a whole and its parts in their context. [Citation.]
Further, we treat the demurrer as admitting all material facts properly pleaded, but do not assume
the truth of contentions, deductions or conclusions of law.” (City of Dinuba v. County of Tulare
(2007) 41 Cal.4th 859, 865, 62 Cal.Rptr.3d 614, 161 P.3d 1168.) In reviewing the sufficiency of
the complaint, we may also consider matters that are subject to judicial notice. (Blank v. Kirwan
(1985) 39 Cal.3d 311, 318, 216 Cal.Rptr. 718, 703 P.2d 58.) 4


4 In sustaining the demurrer, the trial court granted Evans Hotels’ request for judicial notice of
the following documents: (1) Howitson's complaint in the First Lawsuit; (2) Evans Hotels’
arbitration demand and Howitson's acceptance of the 998 Offer; and (3) the judgment in the
First Lawsuit. (See Evid. Code, § 452, subds. (d) and (h).)


*3  Because it is a question of law, we review de novo the trial court's conclusion that claim
preclusion was applicable in this case. (Irritated Residents, supra, 11 Cal.App.5th at p. 1218, 218
Cal.Rptr.3d 517; see Louie v. BFS Retail & Commercial Operations, LLC (2009) 178 Cal.App.4th
1544, 1553, 101 Cal.Rptr.3d 441 (Louie) [“dismissal on res judicata grounds presents a question
of law, which we review de novo”].)
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B. PAGA
“Before enactment of the PAGA in 2004, several statutes provided civil penalties for violations of
the Labor Code. The Labor Commissioner could bring an action to obtain such penalties, with the
money going into the general fund or into a fund created by the [LWDA] for educating employers.
(See § 210 [civil penalties for violating various statutes related to the timing and manner in which
wages are to be paid]; § 225.5 [civil penalties for violating various statutes related to withholding
wages due]; Stats. 1983, ch. 1096.) Some Labor Code violations were criminal misdemeanors.
[Citations.]” (Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348, 378, 173
Cal.Rptr.3d 289, 327 P.3d 129, disapproved on another ground as stated in Viking River, supra,
142 S.Ct. 1906.)


In enacting PAGA, the “Legislature declared that adequate financing of labor law enforcement
was necessary to achieve maximum compliance with state labor laws, that staffing levels for
labor law enforcement agencies had declined and were unlikely to keep pace with the future
growth of the labor market, and that it was therefore in the public interest to allow aggrieved
employees, acting as private attorneys general, to recover civil penalties for Labor Code violations,
with the understanding that labor law enforcement agencies were to retain primacy over private
enforcement efforts. (Stats. 2003, ch. 906, § 1.)” (Arias v. Superior Court (2009) 46 Cal.4th 969,
980, 986, 95 Cal.Rptr.3d 588, 209 P.3d 923 (Arias) [holding an aggrieved employee seeking civil
penalties under PAGA against the employer need not meet class certification requirements because
a PAGA action “is fundamentally a law enforcement action designed to protect the public and not
to benefit private parties”].)


“California's Labor Code contains a number of provisions designed to protect the health, safety,
and compensation of workers. Employers who violate these statutes may be sued by employees
for damages or statutory penalties. [Citations.] Statutory penalties, including double or treble
damages, provide recovery to the plaintiff beyond actual losses incurred. [Citation.] Several Labor
Code statutes provide for additional civil penalties, generally paid to the state unless otherwise
provided. [Citation.] Before PAGA's enactment, only the state could sue for civil penalties.” (Kim,
supra, 9 Cal.5th at p. 80, 259 Cal.Rptr.3d 769, 459 P.3d 1123.)


[5]  [6] PAGA deputizes “aggrieved employees” to bring a representative lawsuit on behalf of
the state to enforce labor laws. (Kim, supra, 9 Cal.5th at p. 81, 259 Cal.Rptr.3d 769, 459 P.3d
1123; Iskanian, supra, 59 Cal.4th at p. 386, 173 Cal.Rptr.3d 289, 327 P.3d 129.) An “aggrieved
employee” is defined under PAGA as “any person who was employed by the alleged violator
and against whom one or more of the alleged violations was committed.” (§ 2699, subd. (c); see
also Kim, at p. 82, 259 Cal.Rptr.3d 769, 459 P.3d 1123 [quoting § 2699, subd. (c) in recognizing
the rule that “employee unions lack standing to bring PAGA claims because the associations are
not ‘employed by’ the defendants”].) Although an aggrieved employee is the named plaintiff in a
PAGA action and has standing to sue, the aggrieved employee sues only as the “proxy or agent
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of the state's labor law enforcement agencies.” (Arias, supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d
588, 209 P.3d 923.)


*4  [7]  [8]  [9]  [10]  [11] “In a lawsuit brought under [PAGA], the employee plaintiff represents
the same legal right and interest as state labor law enforcement agencies—namely, recovery of civil
penalties that otherwise would have been assessed and collected by the [LWDA].” (Arias, supra,
46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923.) Thus, the civil penalties a PAGA plaintiff
may recover on the state's behalf are distinct from the statutory damages or penalties that may be
available to employees suing for individual violations. (Iskanian, supra, 59 Cal.4th at p. 381, 173
Cal.Rptr.3d 289, 327 P.3d 129.) An action under PAGA “ ‘is fundamentally a law enforcement
action’ ” (Arias, at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923), and relief is “ ‘designed to protect
the public and not to benefit private parties’ ” (ibid.). “A PAGA representative action is therefore
a type of qui tam action.” (Iskanian, at p. 382, 173 Cal.Rptr.3d 289, 327 P.3d 129; see id. at p.
386, 173 Cal.Rptr.3d 289, 327 P.3d 129 [a PAGA action is “a dispute between an employer and
the [LWDA]”].) “The government entity on whose behalf the plaintiff files suit is always the real
party in interest.” (Id. at p. 382, 173 Cal.Rptr.3d 289, 327 P.3d 129; see Kim, supra, 9 Cal.5th at
p. 81, 259 Cal.Rptr.3d 769, 459 P.3d 1123 [same]; Arias, at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d
923 [same].)


[12] As a condition to filing a PAGA action, the aggrieved employee “must provide notice to the
employer and the [LWDA] ‘of the specific provisions of [the Labor Code] alleged to have been
violated, including the facts and theories to support the alleged violation.’ ” (Williams v. Superior
Court (2017) 3 Cal.5th 531, 545, 220 Cal.Rptr.3d 472, 398 P.3d 69 (Williams).) LWDA has 60
days from the receipt of the aggrieved employee's notice to exercise its right to commence its own
investigation. (§ 2699.3, subd. (a)(2)(A).)


A PAGA plaintiff may commence an action if LWDA gives notice that it will not investigate
the alleged violations or “if no notice is provided by the LWDA within 65 calendar days of
the postmark date” of the aggrieved employee's notice. (§ 2699.3, subd. (a)(2)(A); see Williams,
supra, 3 Cal.5th at pp. 545-546, 220 Cal.Rptr.3d 472, 398 P.3d 69 [the purpose of this notice
requirement is to afford LWDA the “opportunity to decide whether to allocate scarce resources
to an investigation, a decision better made with knowledge of the allegations an aggrieved
employee is making and any basis for those allegations”]; see also Brown v. Ralphs Grocery Co.
(2018) 28 Cal.App.5th 824, 837, 239 Cal.Rptr.3d 519 [the PAGA notice must “allow the LWDA
‘to intelligently assess the seriousness of the alleged violations’ or give the employer enough
information ‘to determine what policies or practices are being complained of so as to know whether
to fold or fight’ ”].) Once the procedural prerequisites are met, the aggrieved employee can bring
a PAGA action. (§§ 2699, subd. (a), 2699.3.)
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C. Claim Preclusion (Res Judicata) 5


5 We recognize that the preferred nomenclature for discussing the law of preclusion—
traditionally referred to as “res judicata”—has changed. (See Samara v. Matar (2018) 5
Cal.5th 322, 326, 234 Cal.Rptr.3d 446, 419 P.3d 924; DKN Holdings LLC v. Faerber (2015)
61 Cal.4th 813, 824, 189 Cal.Rptr.3d 809, 352 P.3d 378 (DKN Holdings).) We therefore use
the term “claim preclusion” to refer to the doctrine addressing claims that were, or should
have been, advanced in a previous suit involving the same parties or those in privity with
those parties.


*5  [13]  [14]  [15] Claim preclusion applies to “ ‘ “matters which were raised or could have
been raised, on matters litigated or litigatable” ’ in the prior action. [Citation.] ‘ “ ‘The doctrine ...
rests upon the ground that the party to be affected, or some other with whom [the party] is in
privity, has litigated, or had an opportunity to litigate the same matter in a former action in a court
of competent jurisdiction, and should not be permitted to litigate it again to the harassment and
vexation of his opponent.’ ” ’ [Citation.] ‘ “ ‘If the matter was within the scope of the action, related
to the subject-matter and relevant to the issues, so that it could have been raised, the judgment
is conclusive on it despite the fact that it was not in fact expressly pleaded or otherwise urged.’
” ’ ” (Wassmann v. South Orange County Community College Dist. (2018) 24 Cal.App.5th 825,
844, 234 Cal.Rptr.3d 712.)


[16]  [17] “With respect to claim preclusion ..., three requirements must be met. First, the second
lawsuit must involve the same ‘ “cause of action” ’ as the first lawsuit. [Citation.] Second, there
must have been a final judgment on the merits in the prior litigation. Third, the parties in the second
lawsuit must be the same (or in privity with) the parties to the first lawsuit.” (City of Oakland
v. Oakland Police & Fire Retirement System (2014) 224 Cal.App.4th 210, 228, 169 Cal.Rptr.3d
51 (City of Oakland).) Even if these three requirements are established, claim preclusion will
not be applied “if injustice would result or if the public interest requires that relitigation not be
foreclosed.” (Consumers Lobby Against Monopolies v. Public Utilities Com. (1979) 25 Cal.3d 891,
902, 160 Cal.Rptr. 124, 603 P.2d 41 (Consumers Lobby).)


D. Analysis


1. The “Causes of Action” Are Not the Same
[18]  [19]  [20] Claim preclusion is based in part on the primary rights theory, which defines the
scope of a cause of action and bars a party (or the party's privy) from bringing a second lawsuit if
that suit “seek[s] to vindicate the same primary right.” (Mycogen Corp. v. Monsanto Co. (2002) 28
Cal.4th 888, 904, 123 Cal.Rptr.2d 432, 51 P.3d 297 (Mycogen).) Under the primary rights theory,
a cause of action is defined as: “(1) a primary right possessed by the plaintiff, (2) a corresponding
duty imposed upon the defendant, and (3) a wrong done by the defendant which is a breach of
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such primary right and duty.” (Balasubramanian v. San Diego Community College District (2000)
80 Cal.App.4th 977, 991, 95 Cal.Rptr.2d 837 (Balasubramanian).) The cause of action is based
on the harm suffered, not on the legal theory asserted or relief sought. (Ibid.)


[21]  [22]  [23] Here, we conclude the “harm suffered” by Howitson in the First Lawsuit is not
the same harm as that suffered by the state in the Second Lawsuit. “ ‘Damages are intended to be
compensatory, to make one whole. [Citation.] Accordingly, there must be an injury to compensate.
On the other hand, “Civil penalties, like punitive damages, are intended to punish the wrongdoer
and to deter future misconduct.” [Citation.] An act may be wrongful and subject to civil penalties
[under PAGA] even if it does not result in injury.’ ” (Kim, supra, 9 Cal.5th at p. 86, 259 Cal.Rptr.3d
769, 459 P.3d 1123.)


In the First Lawsuit, the harm suffered was to Howitson individually and to a putative class of
former or current employees of Evans Hotel, for purported Labor Code violations to the employees
themselves in which compensatory damages were sought. (See Kim, supra, 9 Cal.5th at pp. 85-86,
259 Cal.Rptr.3d 769, 459 P.3d 1123.) However, in the Second Lawsuit, the harm suffered for
such violations is to the state and the general public, in which civil penalties are assessed even
if there is no injury to the employees themselves. (See Kim, at p. 81, 259 Cal.Rptr.3d 769, 459
P.3d 1123 [“A PAGA claim is legally and conceptually different from an employee's own suit for
damages and statutory penalties.”]; Iskanian, supra, 59 Cal.4th at p. 381, 173 Cal.Rptr.3d 289,
327 P.3d 129 [“The civil penalties recovered on behalf of the state under the PAGA are distinct
from the statutory damages to which employees may be entitled in their individual capacities.”];
Arias, supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923 [“In a lawsuit brought
under [PAGA], the employee plaintiff represents the same legal right and interest as state labor
law enforcement agencies—namely, recovery of civil penalties that otherwise would have been
assessed and collected by the [LWDA].”].)


*6  That both the First and Second Lawsuits involved the same or almost the same alleged Labor
Code violations does not change our conclusion that the “primary rights” in the two Lawsuits
are not the same. As noted, under the primary rights theory that right must be “possessed by the
plaintiff.” (Balasubramanian, supra, 80 Cal.App.4th at p. 991, 95 Cal.Rptr.2d 837, italics added.)
In the First Lawsuit, it was Howitson who possessed the “primary right”—for her to be free from
Labor Code violations as a former employee of Evans Hotels.


In the Second Lawsuit, however, the plaintiff possessing the primary right is the state, as if LWDA
itself had brought the PAGA action. (See Kim, supra, 9 Cal.5th at p. 81, 259 Cal.Rptr.3d 769, 459
P.3d 1123 [“Every PAGA claim is ‘a dispute between an employer and the state.’ ”]; Iskanian,
supra, 59 Cal.4th at p. 380, 173 Cal.Rptr.3d 289, 327 P.3d 129 [PAGA plaintiffs act as proxies for
the state's labor law enforcement agencies, and they represent “the same legal right and interest”
as those agencies: the “recovery of civil penalties that otherwise would have been assessed and
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collected by the [LWDA]” (italics added)].) Because the primary rights of the plaintiffs in the
First and Second Lawsuits are not the same, we independently conclude claim preclusion does
not apply to bar the Second Lawsuit. (See City of Oakland, supra, 224 Cal.App.4th at p. 228, 169
Cal.Rptr.3d 51.)


2. The Parties Are Not the Same
[24] We separately conclude that claim preclusion does not apply because the parties in the two
lawsuits are not the same. (See City of Oakland, supra, 224 Cal.App.4th at p. 228, 169 Cal.Rptr.3d
51.) In the First Lawsuit, Howitson was the real party in interest, as she as an individual and class
representative sought damages against Evans Hotels for purported Labor Code violations to the
employees. (See Code Civ. Proc., § 367 [“Every action must be prosecuted in the name of the real
party in interest, except as otherwise provided by statute.”].)


However, in the Second Lawsuit, the state is the real party in interest. (See Iskanian, supra, 59
Cal.4th at p. 382, 173 Cal.Rptr.3d 289, 327 P.3d 129 [a PAGA action is a dispute between an
employer and the state in which the state “is always the real party in interest”]; see also Kim,
supra, 9 Cal.5th at p. 81, 259 Cal.Rptr.3d 769, 459 P.3d 1123; Arias, supra, 46 Cal.4th at p.
986, 95 Cal.Rptr.3d 588, 209 P.3d 923.) Although the Legislature gave Howitson, an “aggrieved
employee,” standing to act as a representative in the Second Lawsuit, she is not the real party in
interest in that suit. (See Code Civ. Proc., § 367 [a real party in interest must prosecute an action in
the party's name “except as otherwise provided by statute”]; see also Kim, at p. 84, 259 Cal.Rptr.3d
769, 459 P.3d 1123 [plaintiff becomes “an aggrieved employee, and had PAGA standing, when
one or more Labor Code violations [are] committed” by the employer (italics added)]; Blumhorst
v. Jewish Family Services of Los Angeles (2005) 126 Cal.App.4th 993, 1000, 24 Cal.Rptr.3d 474
[“ ‘Standing requirements will vary from statute to statute based upon the intent of the Legislature
and the purpose for which the particular statute was enacted.’ ”]; Midpeninsula Citizens for Fair
Housing v. Westwood Investors (1990) 221 Cal.App.3d 1377, 1385-1387, 1389-1390, 1393, 271
Cal.Rptr. 99 [in a suit under a previous version of the unfair competition statute, injury was not
required because the Legislature expressly gave standing to “the general public” to sue for relief].)
Because Howitson steps into the enforcement “shoes” of the state and her interests in the PAGA
litigation are derivative of those of LWDA, we separately conclude the parties were not the same
in the two lawsuits.


[25] But this does not end our analysis. As noted, the same-party requirement for claim preclusion
may also be satisfied if the party against whom the defense is raised (i.e., the state) was in privity
with a party to the prior adjudication (i.e., Howitson). (See Bernhard v. Bank of America Nat.
Trust & Savings Assoc. (1942) 19 Cal.2d 807, 813, 122 P.2d 892; City of Oakland, supra, 224
Cal.App.4th at p. 228, 169 Cal.Rptr.3d 51.)
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3. Forfeiture
*7  [26]  [27] We first address Howitson's contention that Evans Hotels’ failure to raise privity in
the trial court “waive[s]” or forfeits 6  the issue on appeal. It is well-settled that the failure to raise
an issue in the trial court typically forfeits on appeal any claim of error based on that issue. (See,
e.g., In re Javier G. (2006) 137 Cal.App.4th 453, 464, 40 Cal.Rptr.3d 383 [“Generally, issues not
raised in the trial court cannot be raised on appeal.”].) Howitson points out that Evans Hotels did
not rely on privity because they argued in their demurrer that the parties were the same in the two
lawsuits, which argument the trial court accepted when it rejected Howitson's argument that the
state was the “actual plaintiff” in the Second Lawsuit.


6 “[T]he correct legal term for the loss of a right based on failure to timely assert it is
‘forfeiture,’ because a person who fails to preserve a claim forfeits that claim. In contrast, a
waiver is the ‘ “intentional relinquishment or abandonment of a known right.” ’ ” (In re S.B.
(2004) 32 Cal.4th 1287, 1293, fn. 2, 13 Cal.Rptr.3d 786, 90 P.3d 746.)


[28] However, there are exceptions to the forfeiture rule. A court of review has discretion to
consider an issue not raised in the trial court to the extent it presents a pure question of law or
involves undisputed facts. (See In re Sheena K. (2007) 40 Cal.4th 875, 887, fn. 7, 55 Cal.Rptr.3d
716, 153 P.3d 282; see also Haley v. Antunovich (2022) 76 Cal.App.5th 923, 930, 291 Cal.Rptr.3d
835 [concluding the defendant forfeited the contention that the court improperly construed a statute
by failing to raise that issue in the trial court, but exercising its discretion to decide the issue on
appeal as it presented a question of law].)


Here, the facts are not in dispute and whether claim preclusion applies is a question of law. (See
Irritated Residents, supra, 11 Cal.App.5th at p. 1218, 218 Cal.Rptr.3d 517; see Louie, supra, 178
Cal.App.4th at p. 1553, 101 Cal.Rptr.3d 441.) We therefore exercise our discretion and address
the merits of Evans Hotels’ contention that the state was in privity with Howitson and therefore
is also bound by the judgment in the First Lawsuit.


4. No Privity Existed Between the State and Howitson
[29] Evans Hotels argues that by “operation of law,” Howitson became an “agent of the State”
when the 65-day period for LWDA to respond to her PAGA notice expired; and therefore, that
she was “in privity with the State for the specific purpose of bringing PAGA claims [in the First
Lawsuit] based on the alleged wage and hour violations.” (Italics added.) We find this argument
unavailing.


[30]  [31] “Privity is a concept not readily susceptible of uniform definition.” (Clemmer v.
Hartford Insurance Co. (1978) 22 Cal.3d 865, 875, 151 Cal.Rptr. 285, 587 P.2d 1098 (Clemmer).)
“ ‘ “Whether someone is in privity with the actual parties requires close examination of the



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008617246&pubNum=0004041&originatingDoc=I16031c90095b11ed8dd6bc0980139da1&refType=RP&fi=co_pp_sp_4041_464&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_464 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004516512&pubNum=0004040&originatingDoc=I16031c90095b11ed8dd6bc0980139da1&refType=RP&fi=co_pp_sp_4040_1293&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1293 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004516512&pubNum=0004040&originatingDoc=I16031c90095b11ed8dd6bc0980139da1&refType=RP&fi=co_pp_sp_4040_1293&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1293 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011685017&pubNum=0004040&originatingDoc=I16031c90095b11ed8dd6bc0980139da1&refType=RP&fi=co_pp_sp_4040_887&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_887 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011685017&pubNum=0004040&originatingDoc=I16031c90095b11ed8dd6bc0980139da1&refType=RP&fi=co_pp_sp_4040_887&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_887 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2055829607&pubNum=0007053&originatingDoc=I16031c90095b11ed8dd6bc0980139da1&refType=RP&fi=co_pp_sp_7053_930&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_930 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2055829607&pubNum=0007053&originatingDoc=I16031c90095b11ed8dd6bc0980139da1&refType=RP&fi=co_pp_sp_7053_930&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_930 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041741424&pubNum=0007053&originatingDoc=I16031c90095b11ed8dd6bc0980139da1&refType=RP&fi=co_pp_sp_7053_1218&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_1218 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020336091&pubNum=0004041&originatingDoc=I16031c90095b11ed8dd6bc0980139da1&refType=RP&fi=co_pp_sp_4041_1553&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1553 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020336091&pubNum=0004041&originatingDoc=I16031c90095b11ed8dd6bc0980139da1&refType=RP&fi=co_pp_sp_4041_1553&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1553 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978131776&pubNum=0000233&originatingDoc=I16031c90095b11ed8dd6bc0980139da1&refType=RP&fi=co_pp_sp_233_875&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_875 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978131776&pubNum=0000233&originatingDoc=I16031c90095b11ed8dd6bc0980139da1&refType=RP&fi=co_pp_sp_233_875&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_875 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978131776&pubNum=0000233&originatingDoc=I16031c90095b11ed8dd6bc0980139da1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Howitson v. Evans Hotels, LLC, --- Cal.Rptr.3d ---- (2022)
2022 WL 2866213, 2022 Daily Journal D.A.R. 7809


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 19


circumstances of each case.” ’ ” (Citizens for Open Access to Sand and Tide, Inc. v. Seadrift
Association (1998) 60 Cal.App.4th 1053, 1070, 71 Cal.Rptr.2d 77 (Citizens).)


[32]  [33]  [34]  [35] Courts apply privity where the “nonparty has an identity of interest with,
and adequate representation by, the party in the first action and the nonparty should reasonably
expect to be bound by the prior adjudication.” (Helfand v. National Union Fire Ins. Co. (1992)
10 Cal.App.4th 869, 902, 13 Cal.Rptr.2d 295). “A party is adequately represented for purposes
of the privity rule ‘if his or her interests are so similar to a party's interest that the latter was
the former's virtual representative in the earlier action.’ ” (Citizens, supra, 60 Cal.App.4th at p.
1070, 71 Cal.Rptr.2d 77.) The adequacy of representation is measured “ ‘by inference, examining
whether the ... the party in the suit which is asserted to have preclusive effect had the same interest
as the party to be precluded, and whether that ... party had a strong motive to assert that interest.’
” (Id. at p. 1071, 71 Cal.Rptr.2d 77.) “If the interests of the parties in question are likely to have
been divergent, one does not infer adequate representation and there is no privity.” (Ibid.)


*8  [36]  [37]  [38] Privity “is a requirement of due process of law.” (Clemmer, supra, 22 Cal.3d
at p. 874, 151 Cal.Rptr. 285, 587 P.2d 1098.) “In the final analysis, the determination of privity
depends upon the fairness of binding [the nonparty] with the result obtained in earlier proceedings
in which it did not participate.” (Citizens, supra, 60 Cal.App.4th at 1070, 71 Cal.Rptr.2d 77.) “ ‘
“[T]he determination whether a party is in privity with another ... is a policy decision.” ’ ” (Rodgers
v. Sargent Controls & Aerospace (2006) 136 Cal.App.4th 82, 91, 38 Cal.Rptr.3d 528.)


Here, the state had no interest in the subject matter of the First Lawsuit. (See Cal Sierra
Development, Inc. v. George Reed, Inc. (2017) 14 Cal.App.5th 663, 674, 223 Cal.Rptr.3d 506 [“ ‘
“Privity” as used in the context of res judicata or collateral estoppel, does not embrace relationships
between persons or entities, but rather it deals with a person's relationship to the subject matter
of the litigation.’ ”].) As we have noted, the First Lawsuit involved Howitson's individual and
putative class action claims only. When Howitson accepted the 998 Offer and settled the First
Lawsuit for $1,500, it was for her individual benefit.


In doing so, Howitson was not acting as a private attorney general under PAGA, “benefit[ing] the
public by augmenting the state's enforcement capabilities, encouraging compliance with Labor
Code provisions, and deterring noncompliance.” (See O'Connor v. Uber Technologies, Inc. (N.D.
Cal. 2016) 201 F.Supp.3d. 1110, 1132-1133.) The state, as a nonparty in the First Lawsuit, did
not have an interest so similar to Howitson's that she was acting as the state's “ ‘ “ ‘ “virtual
representative” ’ ” in the first action.’ ” (See Castillo v. Glenair, Inc. (2018) 23 Cal.App.5th 262,
277, 232 Cal.Rptr.3d 844, quoting DKN Holdings, supra, 61 Cal.4th 813, 826, 189 Cal.Rptr.3d
809, 352 P.3d 378.)
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Evans Hotels relies extensively on Villacres v. ABM Industries Inc. (2010) 189 Cal.App.4th 562,
117 Cal.Rptr.3d 398 (Villacres) in arguing claim preclusion bars the Second Lawsuit. In Villacres,
the plaintiff had been a member of a class action in a prior lawsuit alleging Labor Code violations
against the employer. (Id. at p. 573, 117 Cal.Rptr.3d 398.) After a settlement in the prior lawsuit
in which the employer agreed to pay $2.5 million to class members in return for a release of “any
and all claims” that could have been asserted against the employer, the plaintiff initiated a second,
PAGA lawsuit. (Id. at pp. 572-573, 117 Cal.Rptr.3d 398.) The trial court granted the employer's
motion for summary judgment in the PAGA action based on claim preclusion, which the Court of
Appeal affirmed. (Id. at p. 574, 117 Cal.Rptr.3d 398.)


In affirming, the Villacres court reasoned that the plaintiff neither objected to the settlement of
the prior action in which the employer allocated up to $730,000 for civil penalties, nor sought to
intervene to preserve the PAGA claims seeking what it claimed were additional civil penalties, nor
opted out of the class to pursue them in a separate suit. It therefore held the PAGA claims were
barred by claim preclusion. (Villacres, supra, 189 Cal.App.4th at pp. 581-582, 117 Cal.Rptr.3d
398.)


We question whether Villacres remains good law in light of the Supreme Court's repeated
recognition that the real party in interest in a PAGA suit is the state, not the aggrieved employee.
(See Kim, supra, 9 Cal.5th at p. 81, 259 Cal.Rptr.3d 769, 459 P.3d 1123; Iskanian, supra, 59 Cal.4th
at p. 382, 173 Cal.Rptr.3d 289, 327 P.3d 129; Arias, supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d
588, 209 P.3d 923.) As we have noted, although the Legislature gave Howitson standing to assert
a PAGA action (see Code Civ. Proc., § 367), she is not the real party in interest in that action. We
thus decline to follow the holding in Villacres that claim preclusion bars an aggrieved employee's
PAGA suit seeking civil penalties merely because the plaintiff was a member of the settlement
class, or, as in the instant case, the only party to settlement, in a prior suit against the employer.


*9  In any event, we also conclude Villacres is factually inapposite. Here, Howitson's settlement
and release in the 998 Offer (and the judgment entered thereon) involved her individual claims
only. Conversely, in Villacres the settlement was class-wide, and unlike in the instant case, released
“any and all claims ... damages, action or causes of action ... which ... could have been asserted
against the [Employer] arising out of or related to all claims for wages, penalties, interests, costs
and attorneys’ fees arising from the alleged violation of any provision of ... California law and/
or Federal law which [were] or could have been raised as part of the Plaintiffs’ claims.” (Italics
omitted.) (Villacres, supra, 189 Cal.App.4th at p. 586, 117 Cal.Rptr.3d 398.) We therefore find
Villacres inapposite in the instant case.


5. Additional Reasons Not to Apply Claim Preclusion
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[39] Even if the requirements for claim preclusion were established, exercising our independent
review we would still decline to apply the doctrine to bar the Second Lawsuit. (See Consumers
Lobby, supra, 25 Cal.3d at p. 902, 160 Cal.Rptr. 124, 603 P.2d 41.)


First, applying claim preclusion under the circumstances of this case would undermine the
Legislature's intent, repeatedly expressed by the Supreme Court over about the last decade, of
protecting the public from Labor Code violations that, absent PAGA, would remain unredressed.
(See, e.g., Kim, supra, 9 Cal.5th at p. 86, 259 Cal.Rptr.3d 769, 459 P.3d 1123 [the purpose of PAGA
is to increase the LWDA's limited enforcement capability by authorizing aggrieved employees to
enforce Labor Code provisions on the agency's behalf]; Williams, supra, 3 Cal.5th at p. 548, 220
Cal.Rptr.3d 472, 398 P.3d 69 [“Hurdles that impede the effective prosecution of representative
PAGA actions undermine the Legislature's objectives.”]; Iskanian, supra, 59 Cal.4th at p. 383, 173
Cal.Rptr.3d 289, 327 P.3d 129 [the Legislature enacted PAGA “to augment the limited enforcement
capability of the [LWDA]”].)


[40] Second, as summarized ante, less than two months passed between the date Howitson filed
the First Lawsuit and her acceptance of the 998 Offer to settle her individual claims in that suit. It
appears no discovery took place between the parties during this short time-period, and no issues
were “actually litigated” 7  between them such that the policy of promoting judicial economy by
precluding piecemeal litigation would be compromised absent the relitigation bar. (See Mycogen,
supra, 28 Cal.4th at p. 897, 123 Cal.Rptr.2d 432, 51 P.3d 297.)


7 Unlike claim preclusion, for issue preclusion (or collateral estoppel) to apply, the parties must
have “actually litigated” the identical issue in the former proceeding. (Lucido v. Superior
Court (1990) 51 Cal.3d 335, 341, 272 Cal.Rptr. 767, 795 P.2d 1223.)


[41] Third, when Howitson initially filed the First Lawsuit on May 26, 2020, the 65-day required
waiting period for LWDA to investigate or respond had not yet expired. While at some point she
could have added the state's PAGA claims to the First Lawsuit after she filed that action, she was
not required by statute to do so. To the contrary. (§ 2699.3, subd. (a)(2)(C) [providing an aggrieved
employee “may as a matter of right amend an existing complaint to add a cause of action arising
under this part at any time within 60 days of the time periods specified in this part” (italics added)].)
“May” is not the same as “must.” (Mijares v. Orange County Employees’ Retirement System (2019)
32 Cal.App.5th 316, 329, 243 Cal.Rptr.3d 728 [“ ‘Courts routinely construe the word “may” as
permissive and words like “shall” or “must” as mandatory.’ ”]; Jones v. Catholic Healthcare West
(2007) 147 Cal.App.4th 300, 307, 54 Cal.Rptr.3d 148 [same].)


Fourth, PAGA expressly provides that an employee may bring suit separately from a PAGA action.
(§ 2699, subd. (g)(1) [providing, “Nothing in this part shall operate to limit an employee's right
to pursue or recover other remedies available under state or federal law, either separately or
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concurrently with an action taken under this part” (italics added]); cf. id., subd. (h) [“No action
may be brought under this section by an aggrieved employee if the agency ..., on the same facts
and theories, cites a person within the timeframes set forth in Section 2699.3 for a violation of
the same section or sections of the Labor Code under which the aggrieved employee is attempting
to recover a civil penalty ....”].) Mandating that Howitson include the PAGA claims in the First
Lawsuit or be barred from pursing those claims separately runs counter to the plain language of
section 2699. (See Burden v. Snowden (1992) 2 Cal.4th 556, 562, 7 Cal.Rptr.2d 531, 828 P.2d 672
[in interpreting a statute, we “begin with the fundamental premise that the objective of statutory
interpretation is to ascertain and effectuate legislative intent” and that to do so, we “ ‘look first to
the language of the statute, giving effect to its “plain meaning” ’ ”].)


*10  For these additional reasons, we decline to apply claim preclusion to bar the Second Lawsuit.


Finally, we acknowledge our decision in this case does not resolve any of the issues raised in
Viking River and make clear that on remand, Evans Hotels may, if it so chooses, bring a motion
to compel arbitration of any or all PAGA claims brought by Howitson in this case. We offer no
opinion whether Viking River will apply on remand. The record before us neither includes the
purported arbitration agreement between Howitson and Evans Hotels nor any language or other
information from that purported agreement, including whether the parties agreed to be bound by the
FAA; whether there was a severability clause that would require some, but perhaps not all, PAGA
claims to be arbitrated as was the case in Viking River, among many other issues including whether
Howitson ever signed such a purported agreement. The parties each recognize in supplemental
briefing that these issues are not before this court and, in the event of a reversal, will be taken
up on remand.


DISPOSITION


The judgment in favor of Evans Hotels is reversed. Howitson to recover her costs of appeal.


WE CONCUR:


McCONNELL, P. J.


AARON, J.


All Citations


--- Cal.Rptr.3d ----, 2022 WL 2866213, 2022 Daily Journal D.A.R. 7809
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168 Cal.App.4th 116
Court of Appeal, First District, Division 3, California.


Jatinder KULLAR et al., Plaintiffs and Respondents,
v.


FOOT LOCKER RETAIL, INC., Defendant and Respondent;
Crystal Echeverria et al., Objectors and Appellants.


No. A119697.
|


Oct. 14, 2008.


Synopsis
Background: Employees brought class action against employer for Labor Code violations
including requiring purchase of work uniform, withholding wages for purchase of work uniform,
failure to compensate for all hours worked or at the minimum wage, and failure to provide meal
and rest periods. The Superior Court, City and County of San Francisco, No. 447044, Richard A.
Kramer, J., approved terms of settlement agreement. Objectors appealed.


Holdings: The Court of Appeal, Pollak, J., held that:


[1] the court bears the ultimate responsibility to ensure that the recovery represents a reasonable
compromise, and


[2] trial court was not presented with sufficient information to approve the settlement.


Reversed and remanded.


West Headnotes (17)


[1] Appeal and Error Class actions
On an appeal of a trial court's approval of a class action settlement, the reviewing court's
task is not to make an independent determination whether the terms of the settlement are
fair, adequate and reasonable, but to determine only whether the trial court acted within
its discretion.
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15 Cases that cite this headnote


[2] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
A nonexhaustive list of factors that the trial court should consider in evaluating the
reasonableness of a class action settlement agreement includes the strength of plaintiffs'
case, the risk, expense, complexity and likely duration of further litigation, the risk of
maintaining class action status through trial, the amount offered in settlement, the extent
of discovery completed and stage of the proceedings, the experience and views of counsel,
the presence of a governmental participant, and the reaction of the class members to the
proposed settlement.


12 Cases that cite this headnote


[3] Compromise, Settlement, and Release Presumptions, inferences, and burden of
proof
Assuming that a presumption arises that a class action settlement was fair for purposes
of trial court approval when, among other factors, investigation and discovery have been
sufficient to allow counsel and the court to act intelligently, the investigation and discovery
of employees' claim that they were not provided meal periods to which they were entitled
was not sufficient to give rise to the presumption, where no discovery was conducted with
respect to the claim, and no declarations were filed indicating the nature of investigation
that had been conducted to determine the number of employees that had been denied
meal breaks, the frequency with which the denials had occurred, or the circumstances
surrounding those denials; even if such information was exchanged in mediation, the
court was not presented with any estimated quantification of the number of one-hour-
pay penalties that might be due or any explanation of the factors that were considered in
discounting the potential recovery for purposes of settlement. West's Ann.Cal.Labor Code
§ 226.7(b).


5 Cases that cite this headnote


[4] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
In approving the terms of a class action settlement agreement, the court bears the ultimate
responsibility to ensure that the recovery represents a reasonable compromise, given the
magnitude and apparent merit of the claims being released, discounted by the risks and
expenses of attempting to establish and collect on those claims by pursuing the litigation.
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4 Cases that cite this headnote


[5] Compromise, Settlement, and Release Adequacy of representation
Compromise, Settlement, and Release Negotiation at arm's length;  fraud or
collusion
A trial court should give considerable weight to the competency and integrity of counsel
and the involvement of a neutral mediator in assuring itself that a settlement agreement
represents an arm's length transaction entered without self-dealing or other potential
misconduct, in determining whether to approve a class action settlement.


[6] Compromise, Settlement, and Release Court as fiduciary
A trial court has a fiduciary responsibility as guardian of the rights of the absentee class
members when deciding whether to approve a class settlement agreement.


6 Cases that cite this headnote


[7] Compromise, Settlement, and Release Role, Authority, and Discretion of Court
Although there is usually an initial presumption of fairness when a proposed class
settlement was negotiated at arm's length by counsel for the class, the court should not
give rubber-stamp approval.


2 Cases that cite this headnote


[8] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
To protect the interests of absent class members in determining whether to approve the
terms of a class action settlement agreement, the court must independently and objectively
analyze the evidence and circumstances before it in order to determine whether the
settlement is in the best interests of those whose claims will be extinguished.


5 Cases that cite this headnote


[9] Compromise, Settlement, and Release Range of possible recovery
In a trial court's determination as to whether a class settlement is in the best interests of
the absent class members, as required for the court to approve the settlement, the most
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important factor is the strength of the case for plaintiffs on the merits, balanced against
the amount offered in settlement.


12 Cases that cite this headnote


[10] Compromise, Settlement, and Release Role, Authority, and Discretion of Court
In a trial court's determination as to whether a class settlement is in the best interests of
the absent class members, as required for the court to approve the settlement, the court
must stop short of the detailed and thorough investigation that it would undertake if it
were actually trying the case, but nonetheless it must eschew any rubber stamp approval
in favor of an independent evaluation.


14 Cases that cite this headnote


[11] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
The fact that a class action settlement is reached during mediation subject to confidentiality
does not eliminate the trial court's obligation to evaluate the terms of the settlement and
to ensure that they are fair, adequate, and reasonable. West's Ann.Cal.Evid.Code § 1119.


1 Cases that cite this headnote


[12] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
The fact that communications made during class action mediation and writings prepared
for use in the mediation were inadmissible and not subject to compulsory production,
did not mean that the underlying data relayed in the communications and writings, not
otherwise privileged, was also immune from production. West's Ann.Cal.Evid.Code, §
1120.


[13] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
In trial court's determination as to whether class settlement was in the best interests
of the absent class members, in class action alleging Labor Code violations including
withholding wages for purchase of work uniform, failure to compensate for all hours
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worked or at the minimum wage, and failure to provide meal and rest periods, employer's
payroll records were subject to discovery and could be introduced in opposition to the
settlement even if they were disclosed to class counsel during the mediation, if relevant
to the quantification of the claims being settled, even if class counsel was shown only a
summary or analysis of those records that was not itself subject to production because
prepared for use in the mediation. West's Ann.Cal.Evid.Code § 1119.


3 Cases that cite this headnote


[14] Appeal and Error Sufficiency of evidence
Compromise, Settlement, and Release Labor and Employment
In approving class action settlement of employees' claims that employer required purchase
of work uniform, withheld wages for purchase of work uniform, failed to compensate for
all hours worked or at the minimum wage, and failed to provide meal and rest periods,
the trial court was not presented with sufficient information to understand the amount
in controversy and the realistic range of outcomes of the litigation, requiring reversal
of trial court's approval, even if the settlement was an arm's length transaction between
parties represented by competent counsel, and even though there were few objectors,
where the settling parties provided essentially no information to explain or substantiate
their evaluation of the magnitude or potential merit of the claims being settled.


See 4 Witkin, Cal. Procedure (5th ed. 2008) Pleading, § 330; Weil & Brown, Cal. Practice
Guide: Civil Procedure Before Trial (The Rutter Group 2008) ¶ 14:139.13 (CACIVP Ch.
14-C); Cal. Jur. 3d, Accord and Satisfaction, § 66; Cal. Civil Practice (Thomson Reuters/
West 2008) Business Litigation, § 51:12; Cal. Civil Practice (Thomson Reuters/West 2008)
Procedure, § 32:17.


7 Cases that cite this headnote


[15] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
In order to approve the terms of a class action settlement agreement, the trial court must be
provided with basic information about the nature and magnitude of the claims in question
and the basis for concluding that the consideration being paid for the release of those
claims represents a reasonable compromise.


9 Cases that cite this headnote
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[16] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
In order to approve a class action settlement, the court must at least satisfy itself that the
class settlement is within the “ballpark” of reasonableness.


11 Cases that cite this headnote


[17] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
While the court is not to try the case in approving a class action settlement, it is called
upon to consider and weigh the nature of the claim, the possible defenses, the situation of
the parties, and the exercise of business judgment in determining whether the proposed
settlement is reasonable.


1 Cases that cite this headnote


Attorneys and Law Firms


**23  Daniel Harvey Qualls, Robin G. Workman, Qualls & Workman, San Francisco, CA, for
Plaintiff and Respondent.


Tracy Thompson, Kristina H. Shute, Cook, Roos, Wilbur & Thompson, San Francisco, CA, for
Defendant and Appellant.


Opinion


POLLAK, J.


*120  Objector Crystal Echeverria and two other objectors appeal from a judgment approving the
terms of a settlement agreement entered in this class action against defendant Foot Locker Retail,
Inc. (Foot Locker). They contend the trial court erred in finding the terms of the settlement to be
fair, reasonable and adequate without any evidence of the amount to which class members would
be entitled if they prevailed in the litigation, and without any basis to evaluate the reasonableness
of the agreed recovery. The settlement was reached in arms-length negotiations between competent
counsel with the assistance of an experienced mediator and may well, in fact, be entirely reasonable
in view of the strength of the claims and defenses and the cost and risks of further litigation.
Nonetheless, we agree with objectors that the court bears the ultimate responsibility to ensure the
reasonableness of the settlement terms. Although many factors must be considered in making this
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determination, and the court is not required to decide the ultimate merits of the class members'
claims before approving a proposed settlement, an informed evaluation cannot be made without
an understanding of the amount that is in controversy and the realistic **24  range of outcomes
of the litigation. It is possible that the data necessary to make such an evaluation in this case was
given to the trial court during informal discussions with counsel, but no such information appears
in the record. Therefore, we must vacate the order approving the settlement and remand the matter
to permit the trial court to reconsider the fairness and adequacy of the settlement in light of such
additional information as the parties may present concerning the value of the class members' claims
should they prevail in the litigation and the likelihood of their so prevailing.


*121  BACKGROUND


The initial class action complaint was filed in November 2005 by Jatinder Kullar on behalf of
all persons employed at any of Foot Locker's California retail locations subsequent to November
23, 2001, who “were required to purchase and wear shoes of a distinctive design or color as a
term and condition of their employment” (the uniform class). The complaint alleged that Foot
Locker “requires all persons in its employment to purchase shoes of distinctive design or color
(either from Foot Locker or other retailers) as a term and condition of their employment,” without
reimbursement, in violation of various provisions of California law. Kullar alleged that “he was
required to spend at least $200.00 on his mandatory work uniforms.” The complaint also alleged
that “Foot Locker ... effectively withholds wages in exchange for Foot Locker's products to be
worn as a work uniform,” in violation of other provisions of the Labor Code. The complaint sought
the recovery of “all sums expended on the Foot Locker ‘uniform’ ” as a condition of employment,
plus civil penalties and other relief.


In May 2006, Kullar filed a first amended complaint in which he enlarged the scope of his claims.
In addition to the original claims, the amended complaint asserted claims on behalf of a “security
check class” of employees, those “who were subject to security searches for which they were
not compensated and who, as such, have been denied compensation for all hours worked, the
legally-mandated minimum wage, and statutorily mandated meal and rest periods.” The amended
complaint alleged that “Foot Locker has, for years, knowingly failed to adequately compensate
[these employees] for all wages earned, including premium (overtime) wages, ... due under the
California Labor Code and applicable California Wage Orders, and has knowingly failed to provide
said workers with statutorily mandated meal and rest periods....” The complaint also alleged related
violations of the Labor Code, including the failure to promptly pay wages due upon termination of
employment and the failure to use and provide accurate time records and statements of the hours
worked by each employee. The amended complaint sought the recovery of the security check
class members' “loss of earnings, in an amount to be established at trial,” “various penalties, in an
amount to be established at trial,” and other relief.
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Foot Locker's answer denied all of the allegations and denied that any member of the putative class
had been damaged “in any sum whatsoever,” and it asserted 23 affirmative defenses.


In January 2006, before the amended complaint had been filed, Kullar submitted to Foot Locker
a set of special interrogatories and a request for the *122  production of documents relating
to the allegations in the original complaint. Foot Locker filed its responses, consisting in large
part of objections, on April 21, 2006. None of the discovery requests were directed to the meal
period claims or to any of the allegations that were included for the first time **25  in the
amended complaint, and Kullar submitted no discovery demands subsequent to filing the amended
complaint. Foot Locker deposed Kullar, but plaintiffs apparently took no depositions of Foot
Locker officers or employees. 1


1 Objectors assert that Kullar failed to investigate the meal period claims and that this
failure is evidenced by the responses he submitted to interrogatories on June 16, 2006.
One interrogatory, for example, asked for all facts upon which he based his contention that
Foot Locker failed to provide meal and/or rest breaks to him, and another asked for the
names of persons with knowledge of those facts. Kullar responded: “Plaintiff lacks first-hand
knowledge of what information may or may not be known to third party individuals. Plaintiff
believes that the class members, their immediate supervisors, and other representatives of
defendant have information responsive to this request. The identities and contact information
of these individuals is currently under the exclusive control of defendants. Discovery is
ongoing.” Objectors later were provided copies of the documents that had been exchanged
in discovery between Kullar and Foot Locker. The only documents exchanged relating to
the meal period claims appear to be a two-page handwritten record of Kullar's personal meal
period breaks and an employee orientation brochure stating company policies and procedures
which include the statement, “Rest breaks and meal periods are scheduled based on business
levels, hours worked and applicable state laws.”


On October 23, 2006, the parties participated in a successful mediation before an experienced
mediator, Mark Rudy, Esq., and in the following weeks produced a “stipulation of settlement,”
which they submitted to the court on January 12, 2007, seeking preliminary approval of the
settlement agreement. The attorneys then met informally on several occasions with the equally
experienced judge to whom the case had been assigned, Honorable Richard A. Kramer, and in
response to comments and suggestions of the court made some changes in the settlement terms
and in the proposed mechanics for giving notice to class members and obtaining final approval
of the settlement.


As set forth in the amended final stipulation of settlement that was filed on June 5, 2007, which
the court preliminarily approved on June 12, 2007, a settlement class was defined to include both
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the uniform class and the security check class but to exclude various managerial employees and
employees who had worked less than 40 hours during the class period between November 23,
2001 and May 25, 2007. The document recited, among many other standard provisions, that class
counsel had engaged in adequate discovery, investigation and research, 2  and that class counsel had
determined that *123  the settlement was in **26  the best interests of the class. 3  The stipulation
recited that according to Foot Locker's records, there were approximately 16,900 persons in the
settlement class, 4  most of whom had been employed for relatively short periods of time, 5  who
in the aggregate had worked approximately 12,485,000 hours. Under the terms of the settlement,
Foot Locker agreed to pay up to a maximum of $2,000,000, inclusive of all costs, attorney fees
and settlement expenses, in settlement of all claims. From this amount, *124  the court would
be asked to approve attorney fees of $500,000 and an “incentive award” to Kullar of $5,000.
After considering the costs of notice and administering the settlement, it was estimated that the
net recovery available for class members would be $1,297,709. Class members submitting claim
forms are to share this amount based on a formula dependent on the number of hours that the
employee worked for Foot Locker during the class period, not to exceed $2 per hour. If the total
amount payable to class members submitting claims is less than 75 percent of the net settlement
available for distribution, the difference is to be divided half to Equal Rights Advocates 6  and half
to Foot Locker. If the total amount payable is between 75 percent and 100 percent of the amount
available, the entire unclaimed balance will be retained by Foot Locker.


2 As in the original stipulation that had been filed on March 12, 2007, the amended final
stipulation recited: “Class counsel has conducted discovery and investigation during the
prosecution of the action. This discovery and investigation has included, among other things,
(a) inspection and analysis of documents and data provided by defendant; (b) analysis of
the legal positions taken by defendant; (c) interviews of material witnesses; (d) data and
information provided by Foot Locker for purposes of the mediation; (e) analysis of class-
wide damage studies; and (f) research of the applicable law with respect to the claims asserted
in the action and the potential defenses thereto. [¶] The class representative has vigorously
prosecuted this case, and defendant has vigorously contested it. The parties have engaged in
sufficient discovery and investigation, both formal and informal, to assess the relative merits
of the claims of the class representative and of defendant's defenses to them.”
The stipulation contained no further specificity in these regards and was not accompanied
by a declaration or legal memorandum that provided any additional details. No “class-
wide damage study” was included in the documents filed with the court, nor was there any
specification of the materials that had been produced in discovery or of the witnesses who
had been interviewed, nor was any discussion provided of the “legal positions” that had been
analyzed or were considered to be problematic.
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3 Much of the stipulation recited generalities that would apply in any case. For example: “The
discussions between counsel, and the process leading to the mediation in this matter, have
been adequate to give the class representative and class counsel a sound understanding of the
merits of their position and to evaluate the worth of the claims of the settlement class. This
final stipulation was reached after arms-length bargaining by the parties, conducted with
the assistance of a highly qualified and widely respected mediator, and after class counsel
thoroughly reviewed all available evidence. The discovery conducted in this action, and the
information exchanged through the parties' negotiations, are sufficient to assess reliably the
merits of the respective parties' positions and to compromise the issues on a fair and equitable
basis.[¶] The class representative and class counsel believe that the claims, allegations and
contentions asserted in the action have merit. However, the class representative and class
counsel recognize and acknowledge the expense and delay of continued lengthy proceedings
that would be necessary to prosecute the action against defendant through trial and appeals.
Class counsel has taken into account the uncertain outcome and the risk of any litigation,
especially in complex actions such as this action, as well as the difficulties and delays
inherent in such litigation, and the potential difficulty in maintaining the Action as a class
action. Class counsel is also mindful of the inherent problems of proof regarding, and
possible defenses to, the claims alleged in the action. Class counsel believes that the class
settlement set forth in this final stipulation confers substantial benefits upon the members of
the settlement class, and that an independent review of this final stipulation by the court in the
approval process will confirm this conclusion. Based on his own independent investigation
and evaluation, class counsel has determined that the class settlement set forth in this final
stipulation is in the best interests of the class representative and of the settlement class.”


4 Subsequent to the court's preliminary approval of the settlement agreement, Foot Locker
filed a declaration stating the class in fact contained 17,966 persons.


5 According to the stipulation, approximately 14.6 percent of the class members worked for
Foot Locker fewer than 80 hours, approximately 33 percent worked fewer than 160 hours,
or one month, approximately 52 percent worked fewer than 320 hours, approximately 62
percent worked fewer than 480 hours, approximately 80 percent worked fewer than 1040
hours, or six months, and approximately 91 percent worked fewer than 2080 hours, or one
year.


6 Identified as “a nonprofit tax-exempt organization based in San Francisco, California, whose
mission is to protect and secure equal rights and economic opportunities for women and
girls.”


**27  Under the settlement formula, the stipulation recites, if class members representing 40
percent of the total hours worked submit claims, it is estimated that an employee who had worked
for six months would receive approximately $202.50, an employee who had worked for one year
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would receive approximately $450, and an employee “with the greatest number of hours worked”
would receive approximately $2,900. Assuming “an extraordinarily low participation rate,” these
amounts would be $2,080, $4,160 and $30,024 respectively.


The stipulated agreement recites that for tax purposes, one third of the settlement payments to
class members will be deemed wages (as to which required deductions will be taken and a form
W–2 issued), one-third will be deemed penalties, and one-third will be deemed reimbursement for
footwear purchases (as to which a form 1099 will be issued).


On March 22, 2007, objector Crystal Echeverria filed in the Alameda County Superior Court
another class action against Foot Locker, alleging that Foot Locker failed to pay its California
hourly employees compensation for work without meal breaks, and wages due to terminated
employees, in violation of California law. At a hearing in the San Francisco court on May
25, 2007, seeking preliminary approval of the settlement we now review, Echeverria appeared
and first voiced her objections to the proposed settlement. On August 6, following the court's
preliminary approval of the settlement, Echeverria filed a written objection, contending, among
other things, that the settlement is not fair, adequate and reasonable in that it does not provide
*125  compensation reasonably related to the actual loss sustained by class members, and that
class counsel had not conducted sufficient discovery or investigation to determine the extent of
the class loss. 7


7 The objection reads in part: “Provisional class counsel failed to conduct reasonable discovery
or pre-settlement investigation to determine facts necessary to ascertain the extent of class
loss or the reasonableness of the terms of settlement proposed, including facts regarding
the extent and rate of Labor Code violations by defendant, the likely or probable range of
damages sustained by Echeverria and class members arising from Labor Code violations by
defendant, or the existence and nature of records maintained by defendant regarding claimed
Labor Code violations.”
On August 20, 2007, two additional objectors, represented by the same attorney, filed
identical objections. A fourth objector filed and later withdrew an objection.


On August 22, the objector filed an application seeking leave to depose Foot Locker's most
knowledgeable persons concerning Foot Locker's practices with respect to meal period breaks,
record keeping for meal period breaks, and payment of compensation for missed meal period
breaks. Objector also sought the production of Foot Locker records and discovery responses
produced in this action, “all documents referring or relating to the final stipulation of settlement,”
the briefs that the parties had submitted to the mediator, and certain documents identified in the
settlement agreement, including an analysis of class-wide damage studies. 8  Following a meet
and confer session, the court ordered the parties to produce for the objector all materials that
had been exchanged in discovery, as they had agreed to do, but denied all of the remaining
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discovery requests. The court concluded that the “mediation materials” were protected **28  from
discovery by the confidentiality provisions of the Evidence Code (see Evid.Code, § 1119), 9  and
that the information objector sought by taking depositions was irrelevant because it related either
to liability, which “doesn't matter for the settlement,” or to the amount of damages. As to the latter,
the court explained that if objector learned there were records reflecting meal period breaks, “you
would want to see them, and you would want to see them to show the magnitude of the *126
problem, and you would want to show that the settlement is not adequate because the practice as
shown in their records is too big and they should be paying more money for having done this,
and that's exactly what the 7–11 case [7–Eleven Owners for Fair Franchising v. Southland Corp.
(2000) 85 Cal.App.4th 1135, 102 Cal.Rptr.2d 777 (7–Eleven )] says I should not be doing at a
settlement final approval hearing.”


8 See footnote 2, ante. Objector requested the production of all documents referred to in
categories (a), (d) and (e) of the discovery and investigation described in the stipulation of
settlement.


9 Evidence Code section 1119 provides as follows: “Except as otherwise provided in this
chapter: [¶] (a) No evidence of anything said or any admission made for the purpose of,
in the course of, or pursuant to, a mediation or a mediation consultation is admissible or
subject to discovery, and disclosure of the evidence shall not be compelled, in any arbitration,
administrative adjudication, civil action, or other noncriminal proceeding in which, pursuant
to law, testimony can be compelled to be given. [¶] (b) No writing, as defined in Section 250,
that is prepared for the purpose of, in the course of, or pursuant to, a mediation or a mediation
consultation, is admissible or subject to discovery, and disclosure of the writing shall not be
compelled, in any arbitration, administrative adjudication, civil action, or other noncriminal
proceeding in which, pursuant to law, testimony can be compelled to be given. [¶] (c) All
communications, negotiations, or settlement discussions by and between participants in the
course of a mediation or a mediation consultation shall remain confidential.”


At the hearing on May 25, 2007, seeking preliminary approval of the settlement agreement, class
counsel advised the court that under the terms of the settlement class members would recover
30 cents for every hour worked, as compared to less than one dollar for every hour worked if
the litigation proceeded and the class prevailed on every issue. At the hearing on final approval,
counsel for the objector pointed out that the record contains no evidence to support these numbers,
and the trial court implicitly agreed. 10  There was no dispute that no formal discovery had been
conducted with respect to the value of the meal period claims, although class counsel argued
that relevant information had been exchanged informally. The settling parties argued and the
court concluded that the evidence that the settlement had been reached at arm's length by capable
attorneys before an experienced mediator, that the attorneys represented that meaningful data had
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been exchanged during the mediation, and that few members of the large class had objected was
sufficient to establish the fairness, adequacy and reasonableness of the settlement.


10 According to the settlement agreement, the settlement class includes workers who worked
a total of 12,485,000 hours within the class period. If each of these workers worked eight
hours per day, and if each was denied a proper meal break as class counsel represented he
had assumed, and if each earned an average of $8 per hour as class counsel also assumed
without any evidentiary support, Foot Locker would be liable for one-hour-pay penalties of
$12,485,000. At one point counsel explained, also without evidentiary support, that because
of the large number of part-time employees, only 37 percent of the total hours were worked
on shifts entitling the employee to a meal break, which on the same unsupported premises
would result in a liability of $4,619,450. One-third of the settlement proceeds, or $666,666
gross, was allocated to the meal period claim. No data was presented with respect to the
value of the claims to which the remaining two-thirds of the settlement were allocated.


**29  In the words of the trial judge, “it's not a question so much of whether this [evidence] is
sufficient to meet the burden here but rather is this evidence of something? I think it is. And then
we get to whether or not as part of this we really have to try the case or something akin to it. I'll
state for the record, yes, the moving parties have the burden of proof to show that the settlement
is fair, adequate and reasonable.... [¶] I agree with defense counsel that there is a presumption on
a settlement. It's based on a social policy to resolve cases, that if all of the factors present exist
there's a presumption that the settlement is fair, adequate and reasonable.... [¶] The objector's point
is that *127  the factor showing the court's evaluation and the lawyer's evaluation of the strength
isn't present here. And we run right smack into Evidence Code section 1119. The fact is under that
privilege I don't think I could compel the parties to disclose what was exchanged in a mediation,
because there is a very strong policy articulated in California ... to encourage mediation and the
ability to freely exchange information. So the question is can I essentially compel that by saying to
the lawyers yes, I believe you, that information was exchanged, yes, I believe that it satisfied you,
but I need to see it myself and do it independently. There's no case that says that, and I think what
I have to do is keep my mind on the burden of proof here. Is there other evidence that this is in
fact fair, adequate and reasonable, apart from taking, as I do, the lawyers at face value. [¶] I think
the votes of class members who certainly received actual notice is something I can consider. I can
also just look at their numbers myself, and take a look at this, now that's a bit spurious, because
the $658 is simply a factor of how many people ended up putting in a claim, [ 11 ]  but I think I
can consider that if the rest of the people don't want to put in a claim they don't want to put in a
claim. So the result is those people who took the time to put in their claim are getting a decent
amount of money, it's certainly fair, adequate and reasonable to them to get $638 on the average....
[¶] I put all that together and my bottom line is I think the standards for applying the presumption
are demonstrated here somewhat circumstantially, but nonetheless circumstantial evidence is good
evidence and the missing piece, which in logic I agree with you, it would perhaps be easier to do
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this if I saw the actual numbers, but I don't think under Evidence Code section 1119 I can require it
either directly by ordering the parties to do it, they could rightfully refuse, or indirectly by saying
well, all right, then I won't approve your settlement if you don't waive your mediation privilege.
I don't see how I can do that.”


11 The court was advised that direct notices had been mailed to 17,966 class members, and
2,938 were returned as undeliverable. There were only three objections and 55 class members
had opted to exclude themselves from the settlement class. There were 1,763 claims filed,
of which 1,462 were determined to be valid prior to the final settlement approval hearing.
The average payment to those submitting valid claims would be $658.


The court overruled the objections to the settlement, found the terms to be fair, adequate and
reasonable, and approved the settlement. The formal order granting final approval and the
judgment were entered on October 11 and objectors filed a timely notice of appeal.


DISCUSSION


[1]  The settling parties rightly emphasize the limited scope of this court's review of the trial court's
approval of a class action settlement. Our task is *128  not to make an independent determination
whether the terms of the settlement are **30  fair, adequate and reasonable, but to determine “only
whether the trial court acted within its discretion.” (Wershba v. Apple Computer, Inc. (2001) 91
Cal.App.4th 224, 235, 110 Cal.Rptr.2d 145.) As observed in 7–Eleven, supra, 85 Cal.App.4th at
page 1145, 102 Cal.Rptr.2d 777, “[g]reat weight is accorded the trial court's views.” “[G]iven that
‘so many imponderables enter into the evaluation of a settlement’ [citation] an abuse of discretion
standard of appellate review is singularly appropriate.” (Id. at pp. 1166–1167, 102 Cal.Rptr.2d
777.)


[2]  The well-recognized factors that the trial court should consider in evaluating the
reasonableness of a class action settlement agreement include “the strength of plaintiffs' case, the
risk, expense, complexity and likely duration of further litigation, the risk of maintaining class
action status through trial, the amount offered in settlement, the extent of discovery completed
and stage of the proceedings, the experience and views of counsel, the presence of a governmental
participant, and the reaction of the class members to the proposed settlement.” (Dunk v. Ford
Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 56 Cal.Rptr.2d 483 (Dunk ); see 4 Newberg on
Class Actions (4th ed.2002) §§ 11.41, 11.43, 13.68.) This list “is not exhaustive and should be
tailored to each case.” (Dunk, at p. 1801, 56 Cal.Rptr.2d 483.) Relying on an earlier edition of
Newberg on Class Actions, the court in Dunk asserted that “a presumption of fairness exists where:
(1) the settlement is reached through arm's-length bargaining; (2) investigation and discovery are



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1119&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAEVS1&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001666227&pubNum=3484&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001666227&pubNum=3484&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000658453&pubNum=3484&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000658453&pubNum=3484&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000658453&pubNum=3484&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000658453&pubNum=3484&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996201865&pubNum=3484&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996201865&pubNum=3484&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996201865&pubNum=3484&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Kullar v. Foot Locker Retail, Inc., 168 Cal.App.4th 116 (2008)
85 Cal.Rptr.3d 20, 14 Wage & Hour Cas.2d (BNA) 1719, 08 Cal. Daily Op. Serv. 13,969...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 15


sufficient to allow counsel and the court to act intelligently; (3) counsel is experienced in similar
litigation; and (4) the percentage of objectors is small.” (Dunk, at p. 1802, 56 Cal.Rptr.2d 483.)


[3]  The trial court concluded that the four factors identified in Dunk as supporting a presumption
of fairness are established here and are sufficient to support a finding that the settlement is fair,
adequate and reasonable. Objectors do not dispute the presence of the first, third and fourth factors,
but disagree that there was sufficient investigation and discovery to allow counsel or the court to act
intelligently. Objectors focus their argument on the meal period claims. Under Labor Code section
226.7, subparagraph (b), an employer that fails to provide an employee a required meal period or
rest period “shall pay the employee one additional hour of pay at the employee's regular rate of
compensation for each work day that the meal or rest period is not provided.” As objectors argued
to the trial court and reassert before this court, absolutely no discovery was conducted with respect
to the claim that class members were not provided meal periods to which they were entitled. No
declarations were filed in support of the settlement indicating the nature of the investigation that
had been conducted to determine the number of employees that had allegedly been denied meal
breaks, the frequency with which the denials had *129  occurred, or the circumstances surrounding
those denials, and no analysis was provided of the factual or legal issues that required resolution
to determine the extent of any one-hour-pay penalties to which class members may have been
entitled. No time records were produced in discovery nor was the court presented any estimated
quantification of the number of one-hour-pay penalties that might be due or any explanation of the
factors that were considered in discounting the potential recovery for purposes of settlement.


Class counsel asserted that information had been exchanged informally and during the course
of the mediation session, but their declarations provided no specificity. The only specific was
the repeated reference **31  in the moving papers to several employee manuals that had been
produced stating company policy simply as follows: “Rest breaks and meal periods are scheduled
based on business levels, hours worked and applicable state laws.” Whatever information may
have been exchanged during the mediation, there was nothing before the court to establish the
sufficiency of class counsel's investigation other than their assurance that they had seen what they
needed to see. The record fails to establish in any meaningful way what investigation counsel
conducted or what information they reviewed on which they based their assessment of the strength
of the class members' claims, much less does the record contain information sufficient for the court
to intelligently evaluate the adequacy of the settlement. Assuming that there is a “presumption”
such as Dunk asserts, its invocation is not justified by the present record.


[4]  [5]  [6]  More fundamentally, neither Dunk, 7–Eleven, nor any other case suggests that the
court may determine the adequacy of a class action settlement without independently satisfying
itself that the consideration being received for the release of the class members' claims is reasonable
in light of the strengths and weaknesses of the claims and the risks of the particular litigation. The
court undoubtedly should give considerable weight to the competency and integrity of counsel
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and the involvement of a neutral mediator in assuring itself that a settlement agreement represents
an arm's length transaction entered without self-dealing or other potential misconduct. While an
agreement reached under these circumstances presumably will be fair to all concerned, particularly
when few of the affected class members express objections, in the final analysis it is the court that
bears the responsibility to ensure that the recovery represents a reasonable compromise, given the
magnitude and apparent merit of the claims being released, discounted by the risks and expenses
of attempting to establish and collect on those claims by pursuing the litigation. “The court has a
fiduciary responsibility as guardians of the rights of the absentee class members when deciding
whether to approve a settlement agreement.” (4 Newberg on Class Actions, supra, § 11.41 at p.
118; 7–Eleven, supra, 85 Cal.App.4th at p. 1151, 102 Cal.Rptr.2d 777.) “The courts are supposed
to be the guardians of the class.” (Dickerson, Class Actions: The Law of 50 States (2008 ed.) §
9.02[2], p. 9–6.)


[7]  [8]  [9]  [10]  *130  Although “[t]here is usually an initial presumption of fairness when a
proposed class settlement ... was negotiated at arm's length by counsel for the class, ... it is clear
that the court should not give rubber-stamp approval. [Fn omitted.] Rather, to protect the interests
of absent class members, the court must independently and objectively analyze the evidence and
circumstances before it in order to determine whether the settlement is in the best interests of
those whose claims will be extinguished.” (4 Newberg on Class Actions, supra, § 11.41 at p.
90; In re Matzo Food Products Litigation (D.N.J.1994) 156 F.R.D. 600, 604.) “To make this
determination, the factual record before the ... court must be sufficiently developed.” (Matzo Food
Products Litigation, p. 604.) Newberg lists the four factors recognized in Dunk to establish an
initial presumption of fairness, but continues: “This initial presumption must then withstand the test
of the plaintiffs' likelihood of success.” (4 Newberg on Class Actions, supra, § 11.41 at pp. 92–93.)
“The proposed settlement cannot be judged without reference to the strength of plaintiffs' claims.
‘The most important factor is the strength of the case for plaintiffs **32  on the merits, balanced
against the amount offered in settlement.’ ” (City of Detroit v. Grinnell Corp. (2d Cir.1974) 495
F.2d 448, 455, overruled on other grounds, as recognized by Chambless v. Masters, Mates & Pilots
Pension Plan (2d Cir.1989) 885 F.2d 1053, 1058.) The court “must stop short of the detailed and
thorough investigation that it would undertake if it were actually trying the case,” but nonetheless
it “must eschew any rubber stamp approval in favor of an independent evaluation.” (Id. at p. 462.)


The California decisions upholding settlements in class actions, including Dunk and 7–Eleven, are
fully consonant with this recognition of the court's responsibility. In Dunk, the trial court was made
aware of the maximum damages that each class member had sustained and the value of the coupons
that each class member would receive under the settlement, as well as of the particular issues that
plaintiffs needed to overcome in order to prevail in the litigation. (Dunk, supra, 48 Cal.App.4th
at p. 1802, 56 Cal.Rptr.2d 483.) The voluminous record before the court was deemed “ideal for
the trial court to make a rational and educated determination the settlement was fair, adequate and
reasonable.” (Id. at p. 1803, 56 Cal.Rptr.2d 483.) In upholding the trial court's approval of the
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settlement, the appellate court “h [e]ld that the trial court's scrutiny ..., particularly in light of the
substantial questions raised and information presented, was adequate to support its conclusion.”
(Id. at p. 1805, 56 Cal.Rptr.2d 483.)


The evidence of fairness and adequacy presented to the trial court before it approved the settlement
in 7–Eleven was even more extensive. There the objecting parties acknowledged that the settlement
was preceded by “ ‘vigorous, aggressive and exhaustive’ discovery” over four and a half years
of *131  litigation (7–Eleven, supra, 85 Cal.App.4th at p. 1149, 102 Cal.Rptr.2d 777). During
the course of “three daylong evidentiary hearings” (id. at p. 1142, 102 Cal.Rptr.2d 777), the
court was apprised of the details and maximum dollar value of the plaintiffs' various claims, the
defenses to those claims, and the manner in which counsel evaluated the strengths of each of the
claims. Although criticized by objectors, the court received sworn testimony as to the amounts
in controversy and following tentative approval of the settlement the defendant paid $30,000 to
defray the cost of hiring an accountant “to test the validity of [defendant's] ... data by sampling
the underlying records, interviewing [defendant's] accounting personnel, and taking related ‘due
diligence’ measures.” (Id. at p. 1154, 102 Cal.Rptr.2d 777.) The trial judge reviewed the contract
provisions that were in dispute, as well as counsel's evaluation of the merits of plaintiffs' claims,
and expressed “serious reservations about whether there have been breaches sufficient even to
bring these damages issues into account” with one “singular” exception. (Id. at p. 1151, 102
Cal.Rptr.2d 777.) The appellate court was satisfied that the trial court had fulfilled its fiduciary
duty “to have before it sufficient information to determine if the settlement was fair, adequate, and
reasonable.” (Id. at pp. 1151, 1166–1167, 102 Cal.Rptr.2d 777; see also, e.g., Wershba v. Apple
Computer, Inc., supra, 91 Cal.App.4th at p. 245, 110 Cal.Rptr.2d 145 [“The court must ... scrutinize
the proposed settlement agreement to the extent necessary to ‘ “reach a reasoned judgment that
the agreement is not the product of fraud or overreaching by, or collusion between, the negotiating
parties, and that the settlement, taken as a whole, is fair, reasonable and adequate to all concerned”
’ ”].)


[11]  [12]  [13]  Here, the trial court acknowledged that “in logic” it would have been **33
preferable for it to have been presented with data permitting it to review class counsel's evaluation
of the sufficiency of the settlement, but felt that this was precluded because the supporting
information was exchanged in the course of mediation. We disagree with this conclusion for two
reasons. 12  First, the fact that the settlement was reached during mediation to which Evidence Code
section 1119 applies does not eliminate the court's obligation to evaluate the terms of the settlement
and to ensure that they are fair, adequate and *132  reasonable. If some relevant information is
subject to a privilege that the court must respect, other data must be provided that will enable the
court to make an independent assessment of the adequacy of the settlement terms. Secondly, the
fact that communications were made during the mediation and writings prepared for use in the
mediation that are inadmissible and not subject to compulsory production does not mean that the
underlying data, not otherwise privileged, is also immune from production. (Evid.Code, § 1120



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996201865&pubNum=3484&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000658453&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000658453&pubNum=3484&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000658453&pubNum=3484&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000658453&pubNum=3484&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000658453&pubNum=3484&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000658453&pubNum=3484&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000658453&pubNum=3484&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001666227&pubNum=0003484&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001666227&pubNum=0003484&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1119&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1119&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1120&originatingDoc=Ic732e6889a1711dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Kullar v. Foot Locker Retail, Inc., 168 Cal.App.4th 116 (2008)
85 Cal.Rptr.3d 20, 14 Wage & Hour Cas.2d (BNA) 1719, 08 Cal. Daily Op. Serv. 13,969...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 18


[“Evidence otherwise admissible or subject to discovery outside of a mediation ... shall not be
or become inadmissible or protected from disclosure solely by reason of its introduction or use
in a mediation ...]; Rojas v. Superior Court (2004) 33 Cal.4th 407, 417, 15 Cal.Rptr.3d 643, 93
P.3d 260; Wimsatt v. Superior Court (2007) 152 Cal.App.4th 137, 157–158, 61 Cal.Rptr.3d 200.)
Foot Locker's payroll records, for example, if relevant to the quantification of the claims being
settled, are subject to discovery and may be introduced in opposition to the settlement even if they
were disclosed to class counsel during the mediation, and even if class counsel was shown only
a summary or analysis of those records that is not itself subject to production because prepared
for use in the mediation.


12 The trial court noted the additional question of whether the confidentiality of
communications with class counsel during the mediation extended to members of the
class on whose behalf class counsel presumably was acting. The court expressed the view
that Evidence Code section 1119 should be deemed to preclude compulsory disclosure of
such communications to objecting class members because requiring such disclosure would
discourage counsel from speaking candidly during the mediation, contrary to the purpose
behind section 1119. We are aware of no reported decision on this point. In view of our other
conclusions and because the parties have not addressed the issue in their briefs to this court,
we see no need to address it here. For present purposes, we assume the correctness of the trial
court's conclusion that objectors are not entitled to demand production of communications
and writings protected from compulsory disclosure by section 1119.


[14]  Thus, we conclude that the trial court's approval of the settlement agreement must be vacated
and the matter remanded for further proceedings. On remand, the settling parties should be given
the opportunity to supplement their showing in support of the settlement. Objectors should then
be permitted to renew their discovery requests, which should not be denied simply because the
requested information was disclosed during the mediation leading to the proposed settlement. The
trial court need not grant all requests that the objector sees fit to make. Discovery requests that
seek particular materials that are properly within the scope of Evidence Code section 1119 should
be denied. The court should exercise its normal discretion to weigh the relevance and need for
particular materials against the cost and burdens of production. (Code Civ. Proc., § 2017.020;
Greyhound Corp. v. Superior Court (1961) 56 Cal.2d 355, 378–380, 15 Cal.Rptr. 90, 364 P.2d
266.) Moreover, the trial court should limit discovery in view of the context in which it is being
requested. Discovery is required not to prepare the case for trial, but simply to provide sufficient
information to permit an **34  intelligent evaluation of the terms on which the case is proposed
to be settled. The objecting parties should not be permitted to frustrate the mutual interest of the
class members and the defendant to resolve the litigation promptly by conducting extended or
unnecessary discovery. The extent of discovery that is appropriate will depend in large part on
the extent of the information that the settling parties provide the court to justify the terms of the
settlement. If the settling parties have provided a meaningful and substantiated explanation of the
manner in *133  which the factual and legal issues have been evaluated, and there is no reason
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to believe that significant information has been overlooked, very little in the way of additional
discovery may be justified. However, where, as here, the settling parties provide essentially no
information to explain, much less to substantiate, their evaluation of the magnitude or potential
merit of the claims being settled, objectors should not be denied access to data that reasonably
may be expected to shed light on these issues.


[15]  [16]  [17]  Following the opportunity for limited discovery, the trial court should
redetermine whether the proposed settlement is fair, adequate and reasonable. The court may and
undoubtedly should continue to place reliance on the competence and integrity of counsel, the
involvement of a qualified mediator, and the paucity of objectors to the settlement. But the court
must also receive and consider enough information about the nature and magnitude of the claims
being settled, as well as the impediments to recovery, to make an independent assessment of the
reasonableness of the terms to which the parties have agreed. We do not suggest that the court
should attempt to decide the merits of the case or to substitute its evaluation of the most appropriate
settlement for that of the attorneys. However, as the court does when it approves a settlement as in
good faith under Code of Civil Procedure section 877.6, the court must at least satisfy itself that
the class settlement is within the “ballpark” of reasonableness. (See Tech–Bilt, Inc. v. Woodward–
Clyde & Associates (1985) 38 Cal.3d 488, 499–500, 213 Cal.Rptr. 256, 698 P.2d 159.) While the
court is not to try the case, it is “ ‘called upon to consider and weigh the nature of the claim, the
possible defenses, the situation of the parties, and the exercise of business judgment in determining
whether the proposed settlement is reasonable.’ ” (City of Detroit v. Grinnell Corp., supra, 495
F.2d at p. 462, italics added.) This the court cannot do if it is not provided with basic information
about the nature and magnitude of the claims in question and the basis for concluding that the
consideration being paid for the release of those claims represents a reasonable compromise.


By remanding we do not suggest that the proposed settlement ultimately may not pass muster. We
hold only that the trial court may not finally approve the settlement agreement until provided with
sufficient information to assure itself that the terms of the agreement are indeed fair, adequate and
reasonable.


*134  DISPOSITION


The judgment is reversed and the matter is remanded for further proceedings consistent with this
opinion. The parties shall bear their respective costs on appeal.


We concur: McGUINESS, P.J., and JENKINS, J.
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FN* George, C.J., did not participate therein. Werdegar, J., is of the opinion that the petition should
be granted.


All Citations


168 Cal.App.4th 116, 85 Cal.Rptr.3d 20, 14 Wage & Hour Cas.2d (BNA) 1719, 08 Cal. Daily Op.
Serv. 13,969, 2008 Daily Journal D.A.R. 16,745
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43 Cal.4th 201
Supreme Court of California


Antonina LONICKI, Plaintiff and Appellant,
v.


SUTTER HEALTH CENTRAL, Defendant and Respondent.


No. S130839.
|


April 7, 2008.


Synopsis
Background: Employee brought action against employer for violating Family Rights Act (CFRA)
by firing her and failing to follow CFRA procedures in questioning validity of her medical leave.
The Superior Court, Sacramento County, No. 00AS02199, Joe S. Gray, J., entered summary
judgment for employer. Employee appealed. The Court of Appeal affirmed. Employee petitioned
for review. The Supreme Court granted review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Kennard, J., held that:


[1] employer's failure to obtain binding medical opinion did not estop it from claiming that
employee was ineligible for leave, and


[2] fact that employee continued to do similar job did not conclusively establish ineligibility for
leave.


Reversed and remanded.


Chin, J., filed concurring and dissenting opinion, in which Baxter, J., and Corrigan, J., joined.


Moreno, J., filed concurring and dissenting opinion.


Opinion, 22 Cal.Rptr.3d 177, superseded.
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West Headnotes (18)


[1] Appeal and Error Evidence or Other Material Not Considered Below
In reviewing a case that comes before it after the trial court grants a motion for summary
judgment, the Supreme Court takes the facts from the record that was before the trial court
when it ruled on that motion.


15 Cases that cite this headnote


[2] Appeal and Error De novo review
The Supreme Court reviews a trial court's decision to grant summary judgment de novo,
considering all the evidence set forth in the moving and opposing papers except that to
which objections were made and sustained.


41 Cases that cite this headnote


[3] Appeal and Error Summary Judgment
The Supreme Court liberally construes the evidence in support of a party opposing
summary judgment and resolves doubts concerning the evidence in favor of that party.


23 Cases that cite this headnote


[4] Statutes Plain Language;  Plain, Ordinary, or Common Meaning
Statutes Context
Statutory language itself is the most reliable indicator of the Legislature's intent, so in
discerning the Legislature's intent the Supreme Court starts with the statute's words,
assigning them their usual and ordinary meanings, and construing them in context.


6 Cases that cite this headnote


[5] Statutes Plain language;  plain, ordinary, common, or literal meaning
Statutes Clarity and ambiguity;  multiple meanings
If the words of a statute themselves are not ambiguous, the Supreme Court presumes the
Legislature meant what it said, and the statute's plain meaning governs.
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2 Cases that cite this headnote


[6] Statutes What constitutes ambiguity;  how determined
Statutes Plain, literal, or clear meaning;  ambiguity
If the language of a statute allows more than one reasonable construction, the Supreme
Court may look to such aids as the legislative history of the measure and maxims of
statutory construction.


[7] Statutes Policy considerations;  public policy
Statutes Construction in View of Effects, Consequences, or Results
In cases of uncertain meaning, the Supreme Court may consider the consequences of a
particular statutory interpretation, including its impact on public policy.


[8] Labor and Employment Severity in general
Labor and Employment Defenses;  time to sue
Employer faced with two conflicting health care provider opinions as to whether its
employee had a serious health condition that made her unable to do her job, as would
qualify her for medical leave under the Family Rights Act (CFRA), was not required to
obtain binding opinion from a third health care provider chosen by both parties, and was
not estopped by its failure to obtain third opinion from claiming in litigation that employee
did not suffer from such a condition; the word “may” in statute was permissive. West's
Ann.Cal.Gov.Code §§ 14, 12945.2(k).


See Annot., Validity, construction, and application of state family-, parental-, or medical-
leave acts (1988) 57 A.L.R.5th 477; Cal. Jur. 3d, Labor, § 57; Cal. Civil Practice
(Thomson/West 2007) Employment Litigation, § 5:40; 3 Witkin, Summary of Cal. Law
(10th ed. 2005) Agency, § 421; 8 Witkin, Summary of Cal. Law (10th ed. 2005)
Constitutional Law, § 943.


2 Cases that cite this headnote


[9] Labor and Employment Medical certifications
Provision that a certification issued by an employee's health care provider “shall be
sufficient” to support employee's request for medical leave under the Family Rights Act
(CFRA) if it contains certain information limits the type of information that an employer
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can require an employee to provide in the certification. West's Ann.Cal.Gov.Code §
12945.2(k)(1).


3 Cases that cite this headnote


[10] Labor and Employment Medical certifications
An employer may not require an employee seeking medical leave to provide detailed
intimate and private information about a serious psychiatric condition that has made the
employee unable to do the work, nor may the employer deny the employee's request
for medical leave for failing to provide such information. West's Ann.Cal.Gov.Code §
12945.2(k)(1).


3 Cases that cite this headnote


[11] Labor and Employment Defenses;  time to sue
If an employer fires an employee who has given the employer a facially valid certification
in support of a request for medical leave and the employee then sues for violation of the
Family Rights Act (CFRA), the employer may not defend the suit by asserting that the
employee, when requesting leave, provided insufficient evidence that the employee fell
within the provisions of the CFRA. West's Ann.Cal.Gov.Code § 12945.2(k)(1).


3 Cases that cite this headnote


[12] Labor and Employment Discharge or layoff
An employer does not violate the Family Rights Act (CFRA) by denying an employee's
invalid request for medical leave and discharging the employee if the employee does not
come to work, rather than resorting to the CFRA dispute-resolution mechanism. West's
Ann.Cal.Gov.Code § 12945.2.


1 Cases that cite this headnote


[13] Labor and Employment Severity in general
The relevant inquiry in determining whether an employee is eligible for medical leave
under the Family Rights Act (CFRA) is whether a serious health condition makes her
unable to do her actual job, not whether she is unable to do her essential job functions
generally. West's Ann.Cal.Gov.Code § 12945.2.


3 Cases that cite this headnote
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[14] Labor and Employment Severity in general
The inquiry into whether an employee is able to perform the essential functions of her
job, in determining whether she is eligible for medical leave under the Family Rights Act
(CFRA), should focus on her ability to perform those functions in her current environment.
West's Ann.Cal.Gov.Code § 12945.2.


1 Cases that cite this headnote


[15] Labor and Employment Severity in general
The fact that an employee continues to do a similar job for another employer does not
conclusively establish that the employee does not have a serious health condition that
makes her unable to do her job, as required for medical leave under the Family Rights Act
(CFRA). West's Ann.Cal.Gov.Code § 12945.2.


7 Cases that cite this headnote


[16] Labor and Employment Particular conditions of employees
Both the Family Rights Act (CFRA) and its federal counterpart, the Family and Medical
Leave Act (FMLA), allow medical leave for a stress-related condition, as long as the
condition is so serious as to prevent the employee from doing the assigned job. Family
and Medical Leave Act of 1993, § 2 et seq., 29 U.S.C.A. § 2601 et seq.; West's
Ann.Cal.Gov.Code § 12945.2; 29 C.F.R. § 825.114(c); 2 CCR § 7297.10.


3 Cases that cite this headnote


[17] Labor and Employment Particular conditions of employees
The phrase “functions of the position of that employee,” which an employee must be
unable to perform in order to be eligible for medical leave under the Family Rights Act
(CFRA), refers to the job assigned to the employee by his or her employer; it does not refer
to an “inability to perform the essential job functions generally, rather than for a specific
employer”. West's Ann.Cal.Gov.Code § 12945.2(c)(3)(C).


3 Cases that cite this headnote


[18] Judgment Employees, cases involving
Genuine issue of material fact as to whether employee's stress-related depression was
serious health condition that made her unable to do one of her jobs as hospital technician



https://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Ib5f07b0f049411dda9c2f716e0c816ba&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/231Hk351(2)/View.html?docGuid=Ib5f07b0f049411dda9c2f716e0c816ba&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS12945.2&originatingDoc=Ib5f07b0f049411dda9c2f716e0c816ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib5f07b0f049411dda9c2f716e0c816ba&headnoteId=201572566901420180128215750&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Ib5f07b0f049411dda9c2f716e0c816ba&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/231Hk351(2)/View.html?docGuid=Ib5f07b0f049411dda9c2f716e0c816ba&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS12945.2&originatingDoc=Ib5f07b0f049411dda9c2f716e0c816ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib5f07b0f049411dda9c2f716e0c816ba&headnoteId=201572566901520180128215750&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Ib5f07b0f049411dda9c2f716e0c816ba&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/231Hk351(3)/View.html?docGuid=Ib5f07b0f049411dda9c2f716e0c816ba&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS2601&originatingDoc=Ib5f07b0f049411dda9c2f716e0c816ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS12945.2&originatingDoc=Ib5f07b0f049411dda9c2f716e0c816ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS12945.2&originatingDoc=Ib5f07b0f049411dda9c2f716e0c816ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=29CFRS825.114&originatingDoc=Ib5f07b0f049411dda9c2f716e0c816ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=2CAADCS7297.10&originatingDoc=Ib5f07b0f049411dda9c2f716e0c816ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib5f07b0f049411dda9c2f716e0c816ba&headnoteId=201572566901620180128215750&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Ib5f07b0f049411dda9c2f716e0c816ba&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/231Hk351(3)/View.html?docGuid=Ib5f07b0f049411dda9c2f716e0c816ba&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS12945.2&originatingDoc=Ib5f07b0f049411dda9c2f716e0c816ba&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_e5f30000d7321 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib5f07b0f049411dda9c2f716e0c816ba&headnoteId=201572566901720180128215750&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/228/View.html?docGuid=Ib5f07b0f049411dda9c2f716e0c816ba&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/228k181(21)/View.html?docGuid=Ib5f07b0f049411dda9c2f716e0c816ba&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Lonicki v. Sutter Health Central, 43 Cal.4th 201 (2008)
180 P.3d 321, 74 Cal.Rptr.3d 570, 156 Lab.Cas. P 60,678...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


precluded summary judgment that she was not eligible for medical leave under the Family
Rights Act (CFRA). West's Ann.Cal.Gov.Code § 12945.2.
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Opinion


KENNARD, J.


*205  **323  Under the Moore–Brown–Roberti Family Rights Act (Gov.Code, 1  §§ 12945.1,
12945.2; hereafter CFRA) a full-time employee is entitled to a medical leave of absence for
a “serious health condition” that makes the employee “unable to perform the functions of the
position of that employee.” (§ 12945.2, subd. (c)(3)(C).) In this case, an employee claiming major
depression and work-related **324  stress stopped coming to work and requested medical leave.
In the employer's view, the employee did not have a serious health condition and was capable of
performing her duties. The employer ordered the employee to return to work, and fired her when
she did not. The employee sued.


1 Unless otherwise stated, all further statutory citations are to the Government Code.


We address two issues:


First, does an employer's failure to invoke the CFRA's dispute-resolution mechanism of having a
health care provider jointly chosen by the parties determine the employee's entitlement to medical
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leave bar the employer from later claiming that the employee did not suffer from a serious health
condition and was capable of performing her job? Our answer is “no.”


Second, if a full-time employee, during the period in which medical leave was sought, continued
to perform a similar job for another employer on a part-time basis, does that conclusively establish
the ability to do the job for the original employer? We conclude that, although that part-time job
is evidence of ability to do similar work for the original employer from whom the employee has
sought medical leave, that evidence is not conclusive. Here, because the parties have presented
contrary evidence as to whether the employee had a serious health condition that made her unable
to do her full-time job, there is a disputed issue of fact that must be resolved at trial.


*206  I


[1]  [2]  [3]  “Because this case comes before us after the trial court granted a motion for summary
judgment, we take the facts from the record that was before the trial court when it ruled on that
motion. [Citation.] ‘ “We review the trial court's decision de novo, considering all the evidence set
forth in the moving and opposing papers except that to which objections were made and sustained.”
’ [Citation.] We liberally construe the evidence in support of the party opposing summary judgment
and resolve doubts concerning the evidence in favor of that party. [Citation.]” (Yanowitz v. L'Oreal
USA, Inc. (2005) 36 Cal.4th 1028, 1037, 32 Cal.Rptr.3d 436, 116 P.3d 1123.)


In 1989, Sutter Health Central (defendant) hired plaintiff Antonina Lonicki to work in the
housekeeping department at its hospital in Roseville. In 1993, plaintiff became a certified
technician in the hospital's sterile processing department. Her work performance was good and
her attendance was excellent.


In June 1997, the hospital became a level II trauma center. That change, according to plaintiff, led
to a major increase in her workload and more stress. The workers in plaintiff's unit asked for more
help, to no avail. In November 1998 the hospital announced that it would lay off three people. In
December 1998, plaintiff's supervisor and the director resigned. They were replaced by Pat Curtis
and Steve Jatala, respectively. Actions by Pat Curtis increased plaintiff's stress. She consulted a
doctor.


***574  On July 26, 1999, when plaintiff arrived at work for her 8:00 a.m. shift, supervisor
Curtis told her that her new shift would be from noon to 8:30 p.m. Curtis denied plaintiff's
request for a vacation. Plaintiff went home in tears. After talking to her union representative,
she telephoned Curtis and said she was too upset to work. That afternoon, Curtis left a message
on plaintiff's telephone answering machine conveying director Steve Jatala's request that she get
medical authorization for her absence.
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Plaintiff called her primary care physician, Dr. Roy Harris, but was told that he was on vacation.
His office gave her an appointment the next day with a family nurse practitioner, Joe Lobacarro.
Plaintiff saw Lobacarro, who gave her a note for a one-month leave of absence for “[m]edical
reasons.” He also referred her to a therapist. Later that day, plaintiff brought the note to her
employer; she also filled out a form requesting a one-month leave of absence, which she gave to
supervisor Curtis.


On August 2, 1999, director Jatala told plaintiff to see Dr. Michael Cohen, an occupational health
physician chosen by defendant employer. Plaintiff did *207  so on August 4, 1999. After talking
to plaintiff for two or three minutes, Dr. Cohen concluded that plaintiff was able to return to work
without restrictions, **325  which he stated in a brief written report prepared for defendant. On
August 6, director Jatala telephoned plaintiff and told her to return to work on August 9 or face
dismissal. Plaintiff talked to a union representative, who suggested that she follow the medical
advice given by her primary physician, Dr. Roy Harris. When she discussed the matter with
Dr. Harris, he referred her to Psychologist Janice Pettis. Plaintiff saw Pettis on August 11, and
thereafter saw her weekly until August 31, 1999.


On August 17, 1999, director Jatala telephoned plaintiff and asked when she would come back to
work. Plaintiff replied that on the advice of her doctors, she would return no sooner than August
27. Thereafter Jatala sent a letter to plaintiff stating that he had discussed the matter with plaintiff's
union representative, Mike Egan, and that Jatala would allow plaintiff paid time off—not medical
leave—but that plaintiff had to return to work by August 23 or face dismissal. 2  On August 24,
plaintiff received the letter.


2 Director Jatala appears to have believed that union representative Egan was acting as
plaintiff's representative, and that the agreement described in the letter was a settlement of
the dispute that Egan had agreed to on plaintiff's behalf. Plaintiff, however, denies that she
ever authorized Egan to negotiate on her behalf.


On August 26, plaintiff consulted Dr. Frank Capobianco, a psychiatrist. He wrote her a note stating
that she was “disabled by major depression,” that her symptoms were “work related,” that she
required “sick leave,” and that her medical leave should be extended to September 26, 1999. The
next day, plaintiff delivered the note to director Jatala. He told her to go to the human resources
department, which told her that she had been discharged for failure to appear for work on August
23 and August 24, 1999.


After obtaining a right-to-sue letter from the Department of Fair Employment and Housing,
plaintiff sued defendant employer for violating the CFRA by firing her and by failing to follow
CFRA procedures when questioning the validity of her sick leave. Defendant moved for summary
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judgment. As pertinent here, defendant argued that plaintiff was not entitled to medical leave under
the CFRA because, in the period for which she sought medical leave, she had a part-time job at
a different ***575  hospital (Kaiser) where her tasks were substantially similar to those she was
hired to perform at defendant's hospital in Roseville. This part-time job with Kaiser, defendant
asserted, showed that plaintiff did not have a “serious health condition” that made her “unable to
perform the functions” of her full-time job for defendant, as required under the CFRA. (§ 12945.2,
subd. (c)(3)(C).) Thus, according to defendant, plaintiff did not qualify for CFRA medical leave,
and hence her discharge by defendant did not violate the CFRA.


*208  Plaintiff responded that whether she had a serious health condition that left her unable to
do her job at defendant's hospital in Roseville was a disputed issue of fact. She also asserted that
because of defendant's failure to submit that dispute to a health care provider jointly chosen by
the parties, a decision that would have been binding (see § 12945.2, subd. (k)), defendant was
estopped from arguing that plaintiff did not satisfy the statutory criteria for medical leave.


The trial court rejected plaintiff's estoppel argument. It agreed with defendant that plaintiff's part-
time job at Kaiser during her leave of absence from defendant's employment “showed that she
could perform the essential functions of her job” for defendant. The court granted defendant's
motion for summary judgment. Plaintiff appealed from the ensuing judgment of dismissal, which
the Court of Appeal later affirmed. We granted plaintiff's petition for review.


II


The CFRA applies to companies with 50 or more employees; it allows an employee up to 12 weeks
of unpaid “family care and medical leave” if the employee has worked for the company for more
than a year, and has at least 1,250 hours of service during the previous year. (§ 12945.2, subd. (a).)
Grounds for the leave are family needs such as the birth or adoption of a child, serious illness of a
family member, or, as relevant here, when “an employee's own serious health condition **326  ...
makes the employee unable to perform the functions of the position of that employee.” (§ 12945.2,
subd. (c)(3)(C), italics added.) The CFRA defines a “[s]erious health condition” as “an illness,
injury, impairment, or physical or mental condition that involves either of the following: [¶] (A)
Inpatient care in a hospital, hospice, or residential health care facility. [¶] (B) Continuing treatment
or continuing supervision by a health care provider.” (§ 12945.2, subd. (c)(8).)


The employer may require the employee to submit a certification by the employee's health care
provider, which “shall be sufficient if it includes all of the following: [¶] (A) The date on which
the serious health condition commenced. [¶] (B) The probable duration of the condition. [¶] (C) A
statement that, due to the serious health condition, the employee is unable to perform the function
[sic ] of his or her position.” (§ 12945.2, subd. (k)(1).)
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An employer who “has reason to doubt the validity of” the employee's health certification “may
require, at the employer's expense, that the employee obtain the opinion of a second health care
provider, designated or approved by the employer, concerning any information certified ....” *209
(§ 12945.2, subd. (k)(3)(A).) If there is a difference of opinion between the two, “the employer
may require, at the employer's expense, that the employee obtain the opinion of a third health care
provider, designated or approved jointly by the employer and the employee ....” (§ 12945.2, subd.
(k)(3)(C), italics added.) The opinion of the third provider is “binding on the employer and the
employee.” (§ 12945.2, subd. (k)(3)(D).)


***576  During the employee's medical leave, the employer must continue to provide the
employee with health benefits (§ 12945.2, subd. (f)), and upon return to work the employee must
be given the same seniority as before the leave. (§ 12945.2, subd. (g).)


The CFRA is modeled after federal legislation, the Family and Medical Leave Act of 1993. (29
U.S.C. §§ 2601–2654; hereafter the FMLA.) The language of the CFRA provisions at issue here
is virtually identical to the language of their counterparts in the FMLA.


III


Plaintiff contends that defendant's failure to use the CFRA's dispute-resolution procedure
discussed in part II, ante, estops defendant from asserting that when plaintiff sought medical leave,
she did not suffer from a serious health condition that made her unable to do her job at defendant
employer's Roseville hospital.


Here, as permitted under the CFRA, defendant employer did require plaintiff to see a second
health care provider, chosen by defendant; that provider, unlike plaintiff's own health care provider,
concluded that plaintiff did not have a serious health condition and was able to perform her job for
defendant. But defendant never availed itself of the CFRA provision that allows an employer faced
with two conflicting medical opinions to refer the matter to a third health care provider, whose
opinion is final and binding on both parties. Defendant's failure to do so, plaintiff contends, bars
it from challenging plaintiff's claim of having a serious health condition that made her unable to
do her job at defendant's Roseville hospital.


[4]  [5]  [6]  [7]  To determine the merits of plaintiff's argument, we need to examine the statutory
language. “Our task is to discern the Legislature's intent. The statutory language itself is the most
reliable indicator, so we start with the statute's words, assigning them their usual and ordinary
meanings, and construing them in context. If the words themselves are not ambiguous, we presume
the Legislature meant what it said, and the statute's plain meaning governs. On the other hand, if the
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language allows more than one reasonable construction, we may look to such aids as the legislative
history of the *210  measure and maxims of statutory construction. In cases of uncertain meaning,
we may also consider the consequences of a particular interpretation, including its impact on public
policy.” (Wells v. One2One Learning Foundation (2006) 39 Cal.4th 1164, 1190, 48 Cal.Rptr.3d
108, 141 P.3d 225; see also Palmer v. GTE California, Inc. (2003) 30 Cal.4th 1265, 1271, 135
Cal.Rptr.2d 654, 70 P.3d 1067.)


**327  [8]  Here, the pertinent statutory language does not require an employer faced with two
conflicting health care provider opinions to obtain a binding decision from a third health care
provider, and it does not say that an employer who fails to obtain such a decision will be barred,
in litigation with the employee, from claiming that the employee did not suffer from a serious
health condition making the employee unable to work. What the statutory language denotes is a
legislative intent to offer the employer a choice of obtaining or not obtaining a binding decision
from a third health care provider, if there is a difference of opinion between plaintiff's health care
provider and the one designated by the employer. Subdivision (k)(3)(C) of section 12945.2 simply
states that an employer may resort to that remedy. (See § 14 [“ ‘Shall’ is mandatory and ‘may’
is permissive.”].)


Justice Moreno's concurring and dissenting opinion concludes otherwise. He relies on ***577
subdivision (k)(1) of section 12945.2, which, as previously mentioned (ante, 74 Cal.Rptr.3d at
p. 575, 180 P.3d at p. 326), provides that a certification by the employee's health care provider
“shall be sufficient if it includes all of the following: [¶] (A) The date on which the serious health
condition commenced. [¶] (B) The probable duration of the condition. [¶] (C) A statement that,
due to the serious health condition, the employee is unable to perform the function [sic ] of his or
her position.” (Italics added.) By using the italicized three words, the concurring and dissenting
opinion concludes, the Legislature intended to provide that an employer's only way to challenge
the validity of a certification is by a two-step process: First, the employer must insist that the
employee be examined by the employer's health care provider; second, if this health care provider
concludes that medical leave is not warranted, the employer and the employee must jointly choose
a third health care provider to resolve the dispute.


Putting aside for a moment the meaning of the three words on which the concurring and
dissenting opinion relies, the location of those words—in subdivision (k)(1) of section 12945.2—
is noteworthy. This subdivision of the CFRA has nothing to do with the third health care provider;
rather, it discusses the employer's right to insist on a certification showing that the employee
suffers from a condition that necessitates medical leave. It would be odd, to say the least, for the
Legislature to have placed language requiring employers to use a third health care provider in
such a provision. This is *211  particularly true because of the far-reaching consequences of the
concurring and dissenting opinion's interpretation of those words: Employers would be completely
barred, in all cases, from litigating an employee's entitlement to medical leave. (An employer who
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uses the third health care provider is, under the statutory scheme, expressly barred from challenging
the health care provider's determination, which is binding (§ 12945, subd. (k)(3)(C)); and under
Justice Moreno's construction, subdivision (k)(1) of section 12945 equally bars an employer who
does not use the third health care provider.)


Had the Legislature intended to take such a dramatic step, surely it would have expressed that intent
in a subdivision pertaining to the third health care provider, rather than a subdivision dealing solely
with employee certifications. And instead of the three ambiguous words “shall be sufficient,”
surely the Legislature would have used clear and unambiguous language similar to that used in
subdivision (k)(2)(D) of section 12945, where it said the decision of the third health care provider
“shall be considered to be final and shall be binding on the employer....”


In any event, as explained below, subdivision (k)(1) of section 12945 does not require an employer
to submit disputes regarding an employee's entitlement to medical leave to a third health care
provider.


[9]  [10]  [11]  By stating that an employee's certification “shall be sufficient” if it contains
the commencement date of the employee's health condition began, the “probable duration of
the condition,” and a statement that the condition renders the employee unable to do the job,
subdivision (k)(1) of section 12945 limits the type of information that an employer can require an
employee to provide in a certification. For example, an employer may not require an employee
seeking medical **328  leave to provide detailed intimate and private information about a serious
psychiatric condition that has made the employee unable to do the work, nor may the employer
deny the employee's request for medical leave for ***578  failing to provide such information.
This statutory provision also limits an employer's right, in litigation arising out of an employee's
medical leave request, to claim that the employer acted reasonably because the information
provided by the employee was inadequate: If an employer fires an employee who has given the
employer a facially valid certification in support of a request for medical leave and the employee
then sues for violation of the CFRA, the employer may not defend the suit by asserting that the
employee, when requesting leave, provided insufficient evidence that the employee fell within the
provisions of the CFRA. But subdivision (k)(1) of section 12945 does not limit the employer's
choice of legal remedies. It does not say that when an employer questions the validity of an
employee's medical leave request that is supported by a valid certification, the employer's only
recourse is to submit the *212  matter to a third health care provider for a binding determination.
And it does not say that when an employee who has been denied medical leave sues the employer
for violation of the employee's rights under the CFRA, the employer's failure to have the dispute
submitted to a third health care provider estops the employer from denying in the litigation that
the employee suffered from a serious health condition.
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Our conclusion finds support in Rhoads v. F.D.I.C. (4th Cir.2001) 257 F.3d 373, a federal appellate
decision. There, the court construed the dispute-resolution provisions of the FMLA, which, as we
noted earlier, are identical to those in the CFRA. The court stated: “The FMLA provides only
that an employer ‘may’ seek a second opinion, or third, opinion if it questions the validity of an
employee's proffered medical certification of her condition. [Citations.] Because the term ‘may’ is
permissive, the plain language of the statute indicates that an employer who questions the validity
of a certification has the option of seeking a second and third opinion, without being required
to do so. Moreover, the plain language of the [FMLA] does not suggest that an employer must
pursue these procedures or be forever foreclosed from challenging whether an employee suffered
from a serious health condition; and nothing in the legislative history of the FMLA explicitly
supports that interpretation.” (Rhoads v. F.D.I.C., supra, 257 F.3d at pp. 385–386.) Two other
federal circuit courts have reached the same conclusion. (Novak v. MetroHealth Medical Center
(6th Cir.2007) 503 F.3d 572, 579; Stekloff v. St. John's Mercy Health Sys. (8th Cir.2000) 218 F.3d
858, 860 (Stekloff ).)


To the contrary are three federal trial court decisions and an appellate court decision from the State
of Louisiana, which plaintiff has cited and which we discuss below.


In Sims v. Alameda–Contra Costa Transit District (N.D.Cal.1998) 2 F.Supp.2d 1253 (Sims ), the
employer took disciplinary action against a bus driver after he failed to come to work for two
weeks, concluding that the absence was unexcused. The employer never asked the driver, who said
he had a back problem and furnished corroborating notes from two physicians and a chiropractor,
to submit to an examination by the employer's health care provider. After the employer discharged
the driver in the wake of another unexcused absence occurring two months thereafter, the driver
sued under both the FMLA and the CFRA, claiming that his back problem was a serious health
condition and that his two-week absence was therefore statutorily authorized medical leave.


The federal trial court in Sims concluded that because the employer had not used the dispute-
resolution procedures of the ***579  FMLA and CFRA, it was barred from challenging the
accuracy of the physician notes that the driver had *213  submitted to his employer upon returning
to work from his two-week absence. The court reasoned: “To allow courts, rather than doctors,
to determine the medical condition of an employee who seeks leave would upset the balance
between the eligible employee's right to swift and expeditious coverage and the employer's right
to ensure that the requested leave is needed. The policy of providing swift and expeditious **329
coverage would be undermined if an employer could simply deny leave to an employee who has
presented adequate certification of his need for and entitlement to medical leave. An employee in
that situation would have no recourse other than to forego the leave to which he may be entitled
under the [FMLA] ... or to take leave, suffer the employer's discipline ..., sue his employer, and
then wait for the court to decide. Time is of the essence when an employee requests medical
leave.” (Sims, supra, 2 F.Supp.2d at p. 1261.) Relying on Sims, two other federal trial courts and
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a Louisiana appellate court have reached similar conclusions. (Wheeler v. Pioneer Developmental
Services, Inc. (D.Mass.2004) 349 F.Supp.2d 158, 167; Washington v. Fort James Operating Co.
(D.Or.2000) 110 F.Supp.2d 1325, 1333–1334; Williams v. Rubicon, Inc. (La.Ct.App.1999) 754
So.2d 1081, 1085–1086.) We are not persuaded.


[12]  Under both the CFRA and its federal counterpart, the FMLA, an employee is entitled to
medical leave when, because of a serious health condition, the employee cannot perform the
assigned job's duties. If an employer doubts the validity of such a claim, nothing in either law
precludes the employer from denying the employee's request for medical leave and discharging
the employee if the employee does not come to work. Of course, an employer embarking on that
course risks a lawsuit by the employee and perhaps a finding by the trier of fact that the employer's
conduct violated the employee's rights under either the CFRA or the FMLA, or both, by denying
the requested medical leave. To avoid such risks, the employer can resort to the dispute-resolution
mechanism provided for by both laws.


To summarize: Defendant employer's failure to use the CFRA's dispute-resolution procedure—
obtaining a binding determination by a third health care provider when there are two conflicting
opinions—does not bar it from asserting, in this litigation, that it was justified in firing plaintiff
because she did not meet the statutory requirement of having a serious health condition that made
her unable to do her job.


IV


As discussed earlier, the CFRA entitles a full-time employee to take medical leave of up to 12
weeks when the employee has a “serious health condition that makes the employee unable to
perform the functions of the position of that employee.” (§ 12945.2, subd. (c)(3)(C).) Here, it is
undisputed that, during the time plaintiff claims she had a serious health condition *214  that
made her unable to do her full-time job as a technician in the sterile processing department at
defendant's Roseville hospital, she had a part-time job with nearly identical duties at a different
hospital, Kaiser. In her deposition, plaintiff admitted that her duties at Kaiser were “[a]bout [the]
same,” but that it was “a lot slower” at Kaiser because, unlike defendant's hospital, Kaiser was not
a trauma hospital and did not get “bad cases.”


In granting defendant's motion for summary judgment, the trial court ruled that plaintiff's ability
to work part-time for Kaiser in a job that was similar to the one she ***580  had at defendant's
hospital, at a time when she claimed that because of a serious medical condition she could not
do her job for defendant, conclusively demonstrated that she was able to perform her duties at
defendant's hospital. The Court of Appeal affirmed the trial court, reasoning that under the CFRA
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an employer must grant medical leave only if the employee is unable to perform the employee's
essential job functions “generally, rather than for a specific employer.”


[13]  Plaintiff challenges the Court of Appeal's holding, arguing that the relevant inquiry is whether
a serious health condition made her unable to do her job at defendant's hospital, not her ability to
do her essential job functions “generally,” as the Court of Appeal concluded. She is right. Neither
the CFRA nor the FMLA, after which the CFRA was modeled, has language supporting the Court
of Appeal's holding.


Pertinent here is this statement from a leading treatise on employment litigation: “A showing that
an employee is unable to work in the employee's current job due to a serious health condition
is enough to demonstrate incapacity. The fact that an employee **330  is working for a second
employer does not mean he or she is not incapacitated from working in his or her current job.” (Chin
et al., Cal. Practice Guide: Employment Litigation (The Rutter Group 2006) ¶ 12:266, p. 12–28.)
Some six years earlier, in Stekloff, supra, 218 F.3d 858, a federal appellate court made the same
point.


[14]  The plaintiff in Stekloff worked as a psychiatric nurse. After an argument with her supervisor,
she left work, and thereafter obtained a note from her physician recommending that she not return
to work for two weeks. When the employer fired her for “job abandonment,” she sued, claiming
violation of the FMLA. The federal trial court ruled that the employer was entitled to summary
judgment because, at the time of discharge, the plaintiff was working part time as a nurse for a
different employer. The federal court of appeals disagreed. It held: “[A] demonstration that an
employee is unable to work in his or her current job due to a serious health condition is enough to
show that the employee is incapacitated, even if that job is the only one that the employee is unable
to perform.” (Stekloff, supra, 218 F.3d at p. 861.) The *215  court explained that “the inquiry into
whether an employee is able to perform the essential functions of her job should focus on her
ability to perform those functions in her current environment.” (Id. at p. 862.) We agree.


Stekloff involved the FMLA, whereas here it is the CFRA that is at issue. But, as we observed
earlier, the CFRA is modeled after the FMLA, and the language of the CFRA provision at issue
here is virtually identical to the language of its counterpart in the FMLA. 3  Therefore, we see no
reason not to apply the statutory analysis of Stekloff, supra, 218 F.3d 858, here.


3 The CFRA states that an employee is entitled to medical leave based on a “serious health
condition that makes the employee unable to perform the functions of the position of that
employee.” (§ 12945.2, subd. (c)(3)(C), italics added.) The CFRA's federal counterpart, the
FMLA, says that an employee is entitled to medical leave when the employee suffers from
a “serious health condition that makes the employee unable to perform the functions of the
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position of such employee.” (29 U.S.C. § 2612(a)(1)(D), italics added.) The slight difference
in wording—“that” versus “such”—is insignificant.


[15]  When a serious health condition prevents an employee from doing the tasks of an assigned
position, this does not necessarily indicate that the employee is incapable of doing a similar job
for another employer. By way of illustration: A job in ***581  the emergency room of a hospital
that commonly treats a high volume of life-threatening injuries may be far more stressful than
similar work in the emergency room of a hospital that sees relatively few such injuries. Also, the
circumstance that one job is full time whereas the other is part time may be significant: Some
physical or mental illnesses may prevent an employee from having a full-time job, yet not render
the employee incapable of working only part time.


The Court of Appeal here expressed concerns about abuse of the CFRA's medical leave provisions
by employees who, like plaintiff here, assert stress-related claims: “[E]veryone would like to
hold a job as stress free as possible. [Citation.] But stress inheres in most jobs, and personality
conflicts with coworkers, particularly supervisors, can arise. If an employee is entitled to make
legal demands on an employer merely because his or her boss creates stress, ... ‘supervisors would
no longer be able to manage effectively, without fear of constant demands for transfer by their
increasingly hypersensitive employees.’ ”


[16]  Those concerns raise issues of policy that should be addressed to the Legislature rather
than this court, whose task is limited to construing the laws enacted by the Legislature. Both the
CFRA and its federal counterpart, the FMLA, allow medical leave for a stress-related condition,
as long as the condition is so serious as to prevent the employee from doing the assigned job.
Indeed, a federal regulation interpreting the FMLA expressly states that *216  “[m]ental illness
resulting from stress ... may be [a] serious health condition[ ].” (29 C.F.R. § 825.114(c) (2007).) The
California Fair Employment and Housing Commission, the agency responsible for administering
the CFRA, has incorporated by reference the federal regulations interpreting **331  the FMLA
to the extent they do not conflict with the CFRA, the California Constitution, and other state laws.
(Cal.Code Regs., tit. 2, § 7297.10.)


Defendant employer here considers it significant that one of those federal regulations (29 C.F.R.
§ 825.115 (2007)) defines an employee's inability to perform essential functions of the assigned
job by reference to the Americans with Disabilities Act of 1990. (42 U.S.C. § 12101 et seq.;
hereafter ADA.) According to defendant, “courts applying the ADA have not found a qualifying
disability, where the employee's claim is limited to a specific shift or supervisor.” At issue here
is not plaintiff's ability to work a particular shift, but whether her part-time work for a different
employer conclusively established her ability to work full time for defendant. Also, the ADA
is a distinct statutory scheme, whose provisions do not resemble those in either the FMLA or
its California counterpart, the CFRA. That distinction is expressly recognized in the federal
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regulations interpreting the FMLA: “ADA's ‘disability’ and FMLA's ‘serious health condition’
are different concepts, and must be analyzed separately.” (29 C.F.R. § 825.702(b) (2007).)


[17]  We therefore conclude that under section 12945.2's subdivision (c)(3)(C), which entitles
an employee to medical leave when suffering from a “serious health condition” that “makes the
employee unable to perform the functions of the position of that employee ” (italics added), the
italicized phrase refers to the job assigned to the employee by his or her employer; it does not refer,
as the Court of Appeal here held, to “an inability to perform the essential job functions generally,
rather than for a specific employer.”


[18]  In this case, plaintiff's ability, during the period when she was seeking medical leave from
defendant employer, to ***582  work part time for a different hospital (Kaiser), doing tasks
virtually identical to those she claimed she was unable to perform for defendant, is strong evidence
that she was capable of doing her full-time job at defendant's Roseville hospital. But that evidence
is not dispositive, as it is contradicted by plaintiff and her treating psychologist. Thus, whether
plaintiff did have a serious health condition that made her unable to do her full-time job for
defendant is a disputed issue of fact to be resolved at trial. Consequently, the trial court erred in
granting defendant's summary judgment motion on the ground that plaintiff's ability to work part
*217  time at Kaiser conclusively established her ability to perform similar duties full time at
defendant's hospital. 4


4 According to Justice Chin's concurring and dissenting opinion, the Legislature intended to
bar a full-time employee from seeking medical leave under the CFRA when the employee
continues to perform a similar job for another employer on a part-time basis. But that opinion
does not identify any CFRA provision so stating. Instead, that opinion merely asserts that the
Legislature's intent “ ‘is apparent from the incorporation of the “essential functions” standard
applicable to discrimination cases.’ ” (Conc. & dis. opn. of Chin, J., post, 74 Cal.Rptr.3d at p.
582, 180 P.3d at p. 332.) But the “ ‘ “essential functions” ’ ” standard that, according to Justice
Chin, makes the Legislature's intent “ ‘apparent,’ ” does not appear anywhere in the CFRA or
its federal counterpart, the FMLA; it appears only in an administrative regulation. Because
neither the Legislature in the CFRA nor Congress in the FMLA expressly incorporated that
standard, it sheds little light on their intent.
Justice Chin's concurring and dissenting opinion also asserts that an employee claiming
to suffer from a serious health condition may not seek medical leave while “successfully
performing the essential functions of an identical job for a similar employer, on a part time
basis.” (Conc. & dis. opn. of Chin, J., post, 74 Cal.Rptr.3d at pp. 582–583, 180 P.3d at
p. 332.) But plaintiff's part-time job for Kaiser was not identical to her job at defendant's
Roseville hospital, even though the two jobs were similar: The latter job required longer
hours and (plaintiff alleges) more stressful working conditions. The significance, if any, of
those differences is a disputed issue of fact to be decided at trial. The opinion also asserts



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=29CFRS825.702&originatingDoc=Ib5f07b0f049411dda9c2f716e0c816ba&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS12945.2&originatingDoc=Ib5f07b0f049411dda9c2f716e0c816ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Lonicki v. Sutter Health Central, 43 Cal.4th 201 (2008)
180 P.3d 321, 74 Cal.Rptr.3d 570, 156 Lab.Cas. P 60,678...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 18


that “the CFRA ‘was not intended to shift the balance of power to a capable but unwilling
employee.’ ” (Id. at p. 583, 180 P.3d at p. 332.) But here plaintiff denies that she was capable
but unwilling; rather, she claims she was incapable but willing, a matter for the trier of fact
to decide.


DISPOSITION


The judgment of the Court of Appeal is reversed, and the matter is remanded to that court for
further proceedings consistent with this opinion.


WE CONCUR: GEORGE, C.J., and WERDEGAR, J.


**332  Concurring and Dissenting Opinion by CHIN, J.
The Moore–Brown–Roberti Family Rights Act (Gov.Code, §§ 12945.1, 12945.2 (CFRA)) gives
a full-time employee the right to a medical leave of absence for a “serious health condition that
makes the employee unable to perform the functions of the position of that employee....” (Id., §
12945.2, subd. (c)(3)(C).) I agree with the lead opinion that an employer's failure to invoke the
CFRA's dispute-resolution mechanism of having a health care provider determine the employee's
entitlement to medical leave does not bar the employer from asserting that the employee did not
suffer from a health condition that rendered her incapable of performing her job.


I do not agree with the lead opinion, however, that an employee who claims to suffer from a
serious health condition may apply for medical leave under the CFRA while she is successfully
performing the essential functions of an identical job for a similar employer, on a part-time
basis. An employee *218  who is successfully performing ***583  an identical job is obviously
quite able to perform that job's function. The lead opinion's statutory interpretation encourages
employees to take advantage of a system that was intended to assist them in difficult times, and
ignores the needs of employers and fellow employees who participate in the system.


I agree with the Court of Appeal that the CFRA was intended to balance the demands of the
workplace with the needs of the employee. As that court observed, the CFRA “was not intended
to shift the balance of power to a capable but unwilling employee. That is apparent from the
incorporation of the ‘essential functions' standard applicable to discrimination cases. Under this
standard, an employee who is able to perform the essential functions of his or her position is not
entitled to medical leave regardless of the assertion of a selective disability.”


The CFRA applies to companies with 50 or more employees and allows up to 12 weeks of
unpaid “family care and medical leave” if “an employee's own serious health condition ... makes
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the employee unable to perform the functions of the position of that employee.” (Gov.Code., §
12945.2, subd. (c)(3)(C).) Under the applicable regulations, a “serious health condition” is defined
as a physical or mental condition that involves continuing treatment by a health care provider.
(Cal.Code Regs., tit. 2, § 7297.0, subd. (o).) As the Court of Appeal also observed, the Department
of Fair Employment and Housing has provided that an employee who suffers from a “serious
health condition” under the statute is one who is either “unable to work at all or unable to perform
any one or more of the essential functions of the position of that employee.” (Cal.Code Regs., tit.
2, § 7297.0, subd. (k).) The regulation specifies that it uses the term “essential functions” as that
term is defined under the California Fair Employment and Housing Act, which states: “ ‘Essential
functions' means the fundamental job duties of the employment position the individual with a
disability holds or desires. ‘Essential functions' does not include the marginal functions of the
position.” (Gov.Code., § 12926, subd. (f).)


The Court of Appeal observed that under the statute, the “essential functions” formulation in
subdivision (f) of section 12926 “was adopted in the statutory scheme that prohibits employment
discrimination against persons with disabilities. ( [Gov.Code.,] § 12940, subd. (a).) ... [¶]
The obvious purpose of the ‘essential functions' formulation is to prevent an employer from
discriminating by adopting an expansive definition of the duties of the job.” As the Court
of Appeal aptly noted, “[t]he words ‘unable to perform the functions of the position of that
employee,’ [citation], are words of restriction, not expansion. The standard requires that an
employee be unable to perform, rather than merely limited or inhibited; and it *219  requires that
the inability relate to the essential functions of the job. (Cal.Code Regs., tit. 2, § 7297.0, subd.
(k).)” As the court emphasized, the “essential functions” standard “can only have been adopted to
prevent employees from abusing the right to medical leave by asserting some broad, amorphous,
and perhaps subjective need or desire for leave.” Indeed, “[h]ad the Legislature intended to confer
an expansive right to medical leave, it could **333  have used language far more conducive to
such a goal.”


The Court of Appeal correctly understood that the CFRA's requirement that an employer must
grant the leave request of an employee whose serious health condition makes the employee “unable
to perform the functions of the position of that employee,” refers to the “essential job functions”
generally. ( ***584  Gov.Code., § 12945.2, subd. (c)(3)(C).) The CFRA does not contemplate
that an employee with an alleged “serious health condition” would remain employed and receive
health insurance benefits under a group health plan from one employer while on medical leave, at
the same time that the employee is apparently working in a comparable position for an different
employer. The lead opinion's belief that the CFRA did not intend to refer to the general functions
of the job is simply unpersuasive in light of the legislative intent and common understanding of
that term.
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Indeed, the legislative history shows that the Legislature implicitly contemplated that an employee
who requested leave due to a serious health condition would not be able to perform similar job
duties while on medical leave. This is especially apparent in several documents found in the
Legislative history that explain the application of the CFRA amendments to the existing law.
(Stats.1993, ch. 827, p. 4466.) The CFRA permits employers' “requests for 2nd or 3rd opinions
regarding the validity of the certification with respect to the employee's own serious health
condition.” (Legis. Counsel's Dig., Assem. Bill No. 1460 (1993–1994 Reg. Sess.) 5 Stats.1993,
Summary Dig., p. 339.) In addition, the CFRA “permit[s] an employer, as a condition of an
employee's return from leave taken because of the employee's own serious health condition, to
require the employee to obtain certification from his or her health care provider that the employee
is able to resume work.” (Ibid.; Legis. Counsel's, Assem. Bill No. 1460 (1993–1994 Reg. Sess.)
as amended in Sen. Aug. 19, 1993.)


The legislative history also indicates the CFRA did not consider that an employee would take
leave from one job in order to work at a second job while also taking the employer's benefits from
the first job. For example, the CFRA “requires an employer, during any period that an eligible
employee takes family care and medical leave, or takes leave that qualifies as leave under the
FMLA, to maintain and pay for the employee's medical coverage under a group health plan,
as specified.” (Legis. Counsel's Dig., Assem. Bill *220  No. 1460 (1993–1994 Reg. Sess.) 5
Stats.1993, Summary Dig., p. 339; Dept. of Fair Employment and Housing, enrolled bill rep. on
Assem. Bill 1460 (1993–1994 Reg. Sess.) Aug. 26, 1993, p. 1.) The CFRA also expands coverage
to the employee's own illness and permits the employee to use accrued sick leave for her illness.
(Assem. Com. on Ways and Means, Rep. on Assem. Bill 1460 (1993–1994 Reg. Sess.) as amended
May 3, 1993, p. 1.) Clearly, the legislation contemplates that the employee who is on leave is
incapacitated to the extent that she cannot work a second substantially identical job.


The lead opinion relies on one case it claims supports plaintiff's position, but in fact the case
is not persuasive. (See Stekloff v. St. John's Mercy Health Sys. (8th Cir.2000) 218 F.3d 858.)
In discussing the “serious health condition” requirement, Stekloff simply noted that whether the
employee could perform the functions of the same job for another employer was not material to
her request for medical leave under the federal Family and Medical Leave Act of 1993 (29 U.S.C.
§ 2601 et. seq. (FMLA)), an act that closely parallels the CFRA. (Stekloff, supra, at pp. 861–
862.) Stekloff focused the inquiry on the employee's current job with the current employer and that
whether the employee could perform the same job for another employer was immaterial to the
employee's FMLA eligibility. (Id. at p. 862.) As the Court of Appeal observed, Stekloff provided
no reasoning for its conclusion, and chose to improperly shift the balance of ***585  the FMLA
in the employee's favor without statutory support.


The lead opinion also misuses a comment made in the employment law practice guide that I
co-authored, which cited to Stekloff and Hurlbert v. St. Mary's Health Care System, Inc. (11th
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Cir.2006) 439 F.3d 1286, 1295–1296, another federal case that adopts **334  the Stekloff holding.
(Chin et. al., Cal. Practice Guide: Employment Litigation (The Rutter Group 2006) Leaves of
Absence, [¶] 12:266, p. 12–28.) The practice guide simply cites Stekloff and Hurlbert as cases
interpreting application of comparable provisions in the FMLA. A general observation in a practice
guide as to the state of the law in other jurisdictions is not persuasive authority in this case.


The words of the CFRA and the legislative history support the view that the Legislature did not
intend an employee to be able to take advantage of the medical leave policy in order to further her
own employment goals. As amici curiae Employers Group and the California Employment Law
Council recognize, in order to maintain the statute's balance between the needs of employers and
employees, and to serve the statute's purpose to promote stable workplace relationships, common
sense dictates that an employee is not entitled to leave under the CFRA and to continuing benefits
and job preservation with one employer while she demonstrates she is fully capable *221  of
performing a job with the same “essential functions” for a second employer. The Court of Appeal
correctly observed that the evidence is undisputed, as plaintiff testified in her deposition, “that she
did not have a problem with work and thought she could have returned to work for [defendant] if
it had changed the working conditions to suit her.” Summary judgment on the issue was therefore
proper. If the Legislature intends to permit employees to take identical second jobs while claiming a
“serious health condition” at the expense of employers, it can specifically so state. In the meantime,
we should not penalize employers that follow the law and assist their employees who are in serious
need of medical leave.


WE CONCUR: BAXTER and CORRIGAN, JJ.


Concurring and Dissenting Opinion by MORENO, J.
I agree with part IV of the lead opinion. The fact that plaintiff held a part-time job at a different
workplace performing similar duties while on medical leave is not conclusive evidence that she
was able to perform the full-time job for which she had taken leave. I disagree, however, with
part III of that opinion. I would hold that under the Moore–Brown–Roberti Family Rights Act
(CFRA) (Gov.Code, § 12945.2), 1  an employer who fails to obtain a second or third opinion as to
an employee's medical condition is bound by the opinion of the employee's health care provider,
assuming that opinion contains the information required by the statute.


1 All statutory references are to this code unless otherwise indicated.


To understand why this is the case, I first review the pertinent statutory scheme. As the lead opinion
explains, the CFRA is patterned after the federal Family and Medical Leave Act of 1993 (FMLA).
(29 U.S.C. §§ 2601–2654.) The CFRA allows an employee, under certain circumstances, up to 12
weeks of unpaid “family care and medical leave” for family needs such as the birth or adoption of a



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008448219&pubNum=506&originatingDoc=Ib5f07b0f049411dda9c2f716e0c816ba&refType=RP&fi=co_pp_sp_506_1295&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1295 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0127904001&originatingDoc=Ib5f07b0f049411dda9c2f716e0c816ba&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0152659901&originatingDoc=Ib5f07b0f049411dda9c2f716e0c816ba&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS12945.2&originatingDoc=Ib5f07b0f049411dda9c2f716e0c816ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS2601&originatingDoc=Ib5f07b0f049411dda9c2f716e0c816ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS2654&originatingDoc=Ib5f07b0f049411dda9c2f716e0c816ba&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Lonicki v. Sutter Health Central, 43 Cal.4th 201 (2008)
180 P.3d 321, 74 Cal.Rptr.3d 570, 156 Lab.Cas. P 60,678...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 22


child, serious illness of a family member, or when “an employee's own serious health condition ...
makes the employee unable to perform the functions of the position of that employee.” ( ***586
§ 12945.2, subd. (c)(3)(C).) The CFRA defines a “serious health condition” as “an illness, injury,
impairment, or physical or mental condition that involves either of the following: [¶] (A) Inpatient
care in a hospital, hospice, or residential health care facility. [¶] (B) Continuing treatment or
continuing supervision by a health care provider.” (§ 12945.2, subd. (c)(8).)


Under the CFRA, if an employee requests medical leave, an employer may require an employee
seeking medical leave to submit a certification by the employee's health care provider, which “shall
be sufficient if it includes all of *222  the following: [¶] (A) The date on which the serious health
condition commenced. [¶] (B) The probable duration of the condition. [¶] (C) A statement that, due
to the serious health condition, the employee is unable to perform the function [sic ] of his or her
position.” (§ 12945.2, subd. (k)(1), italics added.) State regulations make clear that employers may
not ask for additional information from the employee. ( **335  Cal.Code Regs., tit. 2, § 7297.4,
subd. (b)(2)(A)(1).) The regulations further provide that an employer “shall respond to the leave
request as soon as practicable and in any event no later than ten calendar days after receiving the
request.” (Id., § 7297.4, subd. (a)(6).)


What the statute means when it says that the employee's certification “shall be sufficient” can be
fairly implied from the context of the entire statute. An employee whose certification is “sufficient”
is entitled to medical leave, except under the statutorily defined circumstances discussed below.
As the court stated in Sims v. Alameda–Contra Costa Transit District (N.D.Cal.1998) 2 F.Supp.2d
1253: “the certification procedures ... are the exclusive means for an employer to challenge the
medical facts underlying the employee's certification. Although the regulations explicitly permit
an employer to deny leave to an employee who fails to produce ‘a requested medical certification,’
29 C.F.R. § 825.312(b), there is no explicit authority for an employer to deny leave to an employee
who does produce medical certification. To the contrary, Congress stated that if an employee's
medical certification meets certain requirements, it ‘shall be sufficient.’ 29 U.S.C. § 2613(b).”


The statute does not make the employee's certified medical opinion the last word. The employer
“may” seek a second opinion “[i]n any case in which [it] has reason to doubt the validity of the
certification” (§ 12945.2, subd. (k)(3)(A)), and a third, binding opinion if the first two disagree
(id., subd. (k)(3)(C), (D).) These opinions are similarly limited to the facts covered in the original
certified opinion. (§ 12945.2, subd. (k)(3)(A) & (C); see Sims, supra, 2 F.Supp.2d at p. 1262.) The
third health care provider is to be designated or approved jointly by the employer and the employee.
(§ 12945.2, subd. (k)(3)(C).) Thus, “upon the submission of a sufficient medical certification, an
employee is entitled to ‘FMLA protection unless and until there is contrary medical evidence.’ ”
(Miller v. A T & T (S.D.W.Va.1999) 60 F.Supp.2d 574, 580.) 2
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2 The lead opinion contends that the placement in subdivision (k)(1) of section 12945.2 of
the provision that the certification “shall be sufficient” if certain information is provided
somehow weakens my position. I disagree. Viewed in terms of the overall structure and
purpose of the statute, there is nothing surprising in how the Legislature drafted this part of
the statute. The statute simply spells out clearly what the employee must do to obtain medical
leave and what the employer must do to refuse medical leave. At each point the employer
has a choice. When the employee requests leave, the employer can ask for certification. If
the employee provides sufficient certification and the employer is still unsatisfied, it can
request a second opinion and, if favorable, a third opinion. Although the Legislature could
have drafted the statute differently, it is sufficiently clear. The lead opinion's alternative
explanation of the “shall be sufficient” language—that it is intended simply to limit the
information the employee is required to provide—makes little sense. Why take such care to
limit the information necessary to certify the need for medical leave if the employer is then
free to simply ignore the certification process and deny the leave?


***587  *223  In sum, the statute and accompanying regulations detail the circumstances in
which, and the procedures by which, an employer may deny an employee medical leave. The
statute allows the employer to deny such leave (1) if the employee fails to provide sufficient
certification as set forth in the statute or (2) if a second and third medical opinion conclude that the
employee has no serious health condition that would prevent him or her from working. (§ 12945.2,
subd. (k)(3).) If an employer doubts an employee's serious health condition, it cannot compel the
employee's medical provider to provide more information about the condition. Rather, the statute
mandates that the employer seek a second and third opinion and prescribes how the health care
provider rendering the third, binding opinion is to be selected.


The lead opinion reads ambiguity into a fairly clear statute and determines that an employer may
simply ignore the procedures set forth in section 12945.2 and deny a validly certified medical leave
without obtaining a second or third opinion. To arrive at this conclusion, it relies a great deal on
the use of the word “may” in the statute: “Here, the pertinent statutory language does not require
an employer faced with two conflicting health care provider opinions to obtain a binding decision
from a third health care provider, and it does not say that an employer **336  who fails to obtain
such a decision will be barred, in litigation with the employee, from claiming that the employee
did not suffer from a serious health condition making the employee unable to work. What the
statutory language denotes is a legislative intent to offer the employer a choice of obtaining or not
obtaining a binding decision from a third health care provider, if there is a difference of opinion
between plaintiff's health care provider and the one designated by the employer. Subdivision (k)
(3)(C) of section 12945.2 simply states that an employer may resort to that remedy. (See § 14 [‘
“Shall” is mandatory and “may” is permissive.’].)” (Lead opn., ante, 74 Cal.Rptr.3d at p. 576, 180
P.3d at p. 327.)
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The lead opinion's reliance on the use of the word “may” is misplaced. It would make little sense
for the government to require an employer who has reason to doubt an employee's certification
to obtain a second or third opinion. An employer who doubts the employee may still wish to give
the employee the benefit of the doubt. Or the employer may satisfy its doubts in the employee's
favor by means other than obtaining a second medical opinion. Or the cost and trouble of obtaining
a second or third opinion may *224  not be worth it for the employer, for example, when the
employee is asking for very little time off. The use of “may” merely means that the decision about
whether to seek a second and third opinion is up to the employer. But “may” does not tell us the
consequences of an employer's decision not to seek a second or third opinion. Those consequences
are set forth elsewhere in the statute—namely, that an employee's certification “shall be sufficient”
to authorize medical leave if it contains the required information from a bona fide health care
provider and if it is not challenged by a second and third opinion, as discussed above. (§ 12945.2,
subd. (k)(1).)


***588  Moreover, what is left unsaid in the statute is at least as pertinent as what is said. If
the statute were intended to function as the majority of this court says it does, one would expect
it to spell out how the process is supposed to work if the employer elects not to seek a second
or binding third opinion. But the statutory or regulatory provision that states, “Notwithstanding
sufficient employee certification, and the lack of a favorable second or third opinion, an employer
may deny medical leave if it has good reason to doubt that the employee has a serious health
condition” is conspicuous by its absence. After going into detail about what an employee must do
to obtain certification of a serious health condition and what an employer can do to contest it, one
would think Congress or the Legislature would have at least mentioned that the employer could
essentially ignore the certification and the second/third opinion remedies and refuse the medical
leave request. That no mention is made of this option must be attributed not to faulty legislation
but to the fact that Congress and the Legislature never intended it.


Why would Congress or the Legislature make the dispute resolution procedure optional? The
lead opinion responds that the procedure is primarily for the benefit of the employer, a safe
harbor to ensure the employer's immunity from subsequent litigation. (See lead opn., ante, 74
Cal.Rptr.3d at p. 577, 180 P.3d at p. 327.) But that supposition finds no support in either the
language or history of the statute. The purpose of the FMLA, and presumably the CFRA is, among
other things, to rectify the “inadequate job protection for ... employees who have serious health
conditions that temporarily prevent them from working.” (Presidential Signing Statement, Feb. 5,
1993, 29 Presidential Documents 145.) In other words, the statute was intended to free employees
from having to make a choice between keeping their jobs or taking care of their health. Unlike
other employment decisions, such as decisions about promotion, transfers, and the imposition of
discipline, which can be contested through internal grievance procedures or subsequent litigation,
the decision about whether to grant medical leave due to a serious health condition is generally
extremely time sensitive. The statutory procedure and accompanying regulations allow employees
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to have the decision made quickly, and to assure employees that if their medical claims are valid,
they will be able to take medical leave with the peace of mind of knowing that the employer must
lawfully give them *225  back **337  their jobs. Otherwise, if the second and third opinions go
against them, they will know they have no legal right to the leave. Ensuring that the employee
is expeditiously provided with a decision on the leave based on the opinion of a neutral health
care provider rather than of the employer, which may be biased by economic considerations, is
completely in accord with the remedial purpose of the statute. On the other hand, the majority's
interpretation—that the procedure is optional and essentially for the purpose of giving employers
the opportunity to immunize their leave denial from litigation—does not promote any stated
purpose of the CFRA or the FMLA.


Thus, the dispute resolution procedure furthers the statute's purpose—job security for those
who take bona fide medical leave—while allowing employers to ferret out bogus medical leave
requests. The contrary position—that after the employee has done everything asked of her to
certify the seriousness of her medical condition, the employer can still refuse her leave without
consulting an independent medical opinion—encourages litigation and job insecurity, and leaves a
hole of uncertainty ***589  in the middle of a statute that seems designed to inform employers and
employees clearly of their rights and obligations. The employee with a serious medical condition
who is terminated for taking medical leave would then have to engage in a costly suit to get her job
back, in the course of which she would have to litigate the seriousness of her medical condition
at the time she took the leave, sometimes long after that condition had ceased. (See Sims, supra,
2 F.Supp.2d at p. 1261.) Or she would have to sacrifice her health for the sake of job security.
There is no reason to believe Congress or the Legislature intended either of these results. Rather,
all indications are that Congress and the Legislature regarded the question of whether an employee
had a serious health condition warranting up to three months' unpaid medical leave to be primarily
a medical question, to be settled by doctors at the time the leave is requested, not by judges or
juries years later.


Of course, an employer may have all sorts of reasons to doubt the validity of an employee's
medical certification—the employee may have a history of poor credibility, or may have been
seen performing activities that indicate his or her ability to perform the employment tasks, or may
have been rumored to have told another employee that the certification was fraudulent. But the
CFRA speaks directly to these situations. The dispute resolution mechanism is not to be invoked
routinely, but specifically “[i]n any case in which the employer has reason to doubt the validity of
the [employee's] certification.” (§ 12945.2, subd. (k)(3)(A).) The statute expressly contemplates
that an employer may, for nonmedical reasons, entertain doubts about an employee's certification,
but makes clear that those doubts ultimately must be confirmed through second and third medical
opinions.
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*226  Behind the lead opinion's reading of the statute appears to be an assumption that a legislative
requirement that disputes about medical leave be settled only through an alternative dispute
resolution procedure, rather than through litigation, is “such a dramatic step” (lead opn., ante, 74
Cal.Rptr.3d p. 577, 180 P.3d p. 327) that the Legislature must explicitly state that it means to bar
such litigation. That assumption might be correct if the CFRA were similar in form and content
to other statutes in which such litigation was clearly authorized, or if barring subsequent litigation
would be contrary to the evident purpose of the CFRA, or if such a bar were contrary to some
well-established public policy. (Cf. Reno v. Baird (1998) 18 Cal.4th 640, 653, 76 Cal.Rptr.2d 499,
957 P.2d 1333.) But none of these is true. The CFRA is a unique statute that uses the opinions
of health care providers to resolve disputes about whether an employee should be given medical
leave. Moreover, as discussed, the “dramatic step” of barring employers from circumventing the
prescribed procedures is wholly consistent with the purpose of CFRA—to make it relatively easy
for employees with bona fide serious health conditions to obtain medical leave, while at the same
time allowing employers to contest questionable medical claims at the time they are made. Nor
is a legislative mandate to use an alternative dispute resolution procedure to make the process of
determining **338  medical leave eligibility simpler and less costly for employees and employers
alike contrary to any public policy. Thus, I find the lead opinion's unspoken assumption unfounded
that limiting the resolution of disputes about an employee's medical leave eligibility to the doctor's
office rather than the court room is so anomalous that we must require the Legislature to do so
explicitly rather than, as here, by clear implication.


***590  Turning to the present case, as the lead opinion recounts, defendant employer Sutter
Health Central sought a second medical opinion to test plaintiff Antonina Lonicki's medical
certification, but did not seek a third binding opinion. I would therefore hold that the employer is
estopped from contesting in subsequent litigation that plaintiff had a serious health condition.


Amici curiae Employers Group and the California Employment Law Council would distinguish
Sims, supra, 2 F.Supp.2d at 1258, and its progeny because in the present case, unlike in
Sims, the employer had “contemporaneous, irrefutable evidence” that affirmatively invalidated
the employee's medical certification—that the employee was in fact performing the same job
for another employer when he or she sought medical leave. But whether or not there is a
“contemporaneous, irrefutable evidence” exception to the requirement that the employer either
accept the employee's sufficient certification or obtain a second and third opinion, part IV of the
lead opinion makes clear that the exception does not apply in the present case. That opinion rightly
concludes that plaintiff's part-time employment in a different job setting is *227  not irrefutable
evidence that she was medically disabled from performing full-time her job with defendant.


Although the CFRA is reasonably clear in requiring that employers who doubt an employee's
certification obtain a favorable second and third medical opinion before denying the employee
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medical leave, it is obviously not clear enough. I would urge the Legislature to further clarify its
intention in this regard.


All Citations


43 Cal.4th 201, 180 P.3d 321, 74 Cal.Rptr.3d 570, 156 Lab.Cas. P 60,678, 13 Wage & Hour Cas.2d
(BNA) 1583, 08 Cal. Daily Op. Serv. 4030, 2008 Daily Journal D.A.R. 4917
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Synopsis
Background: Former employee brought putative class action suit in state court against employer,
asserting claims for violations of California's labor code and seeking penalties under the California
Private Attorney General Act (PAGA). Following removal, class was certified and the United
States District Court for the Northern District of California, Lucy H. Koh, J., 384 F.Supp.3d 1058,
held a bench trial and entered judgment for employee on two of his claims but decertified the class
and denied employee's individual claim for meal-break violations, based on employees lack of
standing, and then awarded damages as well as penalties under PAGA. Employer appealed.


Holdings: The Court of Appeals, Bumatay, Circuit Judge, held that:


[1] plaintiff lacked standing to pursue meal-break claim;


[2] plaintiff had standing to pursue claims for violations of defendant's statutory obligation to
provide itemized wage statements;


[3] defendant did not violate wage statement statute by failing to list hourly rate for adjusted
overtime pay; and


[4] defendant did not violate wage statement statute by failing to list pay-period start and end dates
on statement of final pay.
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Vacated, reversed, and remanded with instructions.


Procedural Posture(s): On Appeal; Judgment.


West Headnotes (20)


[1] Federal Courts Questions of Law in General
Federal Courts "Clearly erroneous" standard of review in general
Court of Appeals reviews trial court's findings of fact for clear error and conclusions of
law de novo.


[2] Federal Civil Procedure In general;  injury or interest
Federal Civil Procedure Causation;  redressability
To meet the irreducible constitutional minimum of standing, a plaintiff must have (1)
suffered an injury in fact, (2) that is fairly traceable to the challenged conduct, and (3) will
be redressed by a favorable decision. U.S. Const. art. 3, § 2, cl. 1.


1 Cases that cite this headnote


[3] Federal Civil Procedure In general;  injury or interest
To show an injury in fact, as required for standing, the plaintiff must show that he or she
suffered an invasion of a legally protected interest that is concrete and particularized and
actual or imminent, not conjectural or hypothetical.


1 Cases that cite this headnote


[4] Federal Civil Procedure In general;  injury or interest
For an injury to be concrete, as required for standing, it must actually exist.


[5] Federal Civil Procedure In general;  injury or interest
Standing must persist throughout all stages of the litigation.


[6] Municipal Corporations Nature of claims required to be presented
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United States Who May Bring Action for False Claims
Qui tam actions are a well-established exception to traditional Article III analysis; a qui
tam statute permits private plaintiffs, known as relators, to sue in the government's name
for the violation of a public right. U.S. Const. art. 3, § 2, cl. 1.


2 Cases that cite this headnote


[7] Penalties Qui tam actions and informers
A qui tam action is for a redress of the government's injury, and it is the government's
injury that confers standing upon the private person.


2 Cases that cite this headnote


[8] Federal Courts Standing
Standing in federal court is a question of federal law, not state law.


1 Cases that cite this headnote


[9] Penalties Qui tam actions and informers
A purported qui tam statute must hew closely to traditional scope of qui tam action for
uninjured plaintiff to maintain suit under Article III. U.S. Const. art. 3, § 2, cl. 1.


5 Cases that cite this headnote


[10] Federal Civil Procedure Rights of third parties or public
Core principal of Article III standing is that each plaintiff must assert his own legal rights
and interests, and cannot rest his claim to relief on the legal rights or interests of third
parties. U.S. Const. art. 3, § 2, cl. 1.


[11] Federal Civil Procedure Employees
California Private Attorney General Act (PAGA) did not satisfy traditional criteria for a qui
tam action so as to confer Article III standing on former employee to pursue class action
claims under PAGA for employer's alleged meal-break violations of the labor code when
he himself had not suffered an injury sufficient for standing, since PAGA did not exist to
vindicate just public rights, as it also vindicated and implicated the rights of private parties,
and it represented a permanent, full assignment of California's interest to the aggrieved
employee so that it lacked procedural controls necessary to ensure that California retained
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substantial authority over the case. U.S. Const. art. 3, § 2, cl. 1; Cal. Lab. Code §§ 226.7(c),
2698 et seq.


6 Cases that cite this headnote


[12] Federal Civil Procedure In general;  injury or interest
The hallmark of an Article III injury is that it is concrete and particularized. U.S. Const.
art. 3, § 2, cl. 1.


[13] Federal Civil Procedure In general;  injury or interest
The omission of statutorily required information can constitute a distinct, concrete injury
for Article III standing purposes; however, not every minor inaccuracy reported in
violation of a statute will cause real harm or present any material risk of real harm. U.S.
Const. art. 3, § 2, cl. 1.


1 Cases that cite this headnote


[14] Federal Civil Procedure In general;  injury or interest
To determine whether the violation of a statute constitutes a concrete harm for Article
III standing purposes, a court engages in a two-part inquiry; first the court considers
whether the statutory provisions at issue were established to protect concrete interests, as
opposed to purely procedural rights, and if so, the court then assesses whether the specific
procedural violations alleged in this case actually harm, or present a material risk of harm
to, such interests. U.S. Const. art. 3, § 2, cl. 1.


2 Cases that cite this headnote


[15] Labor and Employment Parties;  standing
Former employee's injury from employer's alleged failure to disclose statutorily required
information on his wage statements was sufficiently concrete to confer Article III standing
to pursue claims for violations of California labor code provision requiring employers to
provide itemized wage statements; procedural guarantees of the provision protected a non-
abstract interest in being adequately informed of the compensation received during the
pay period, and employee alleged that employer's violations presented a material risk of
harm to his interest in the statutorily guaranteed information which was relevant to him,
as the lack of required information left him unable to determine if he was underpaid. U.S.
Const. art. 3, § 2, cl. 1; Cal. Lab. Code § 226(a).
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3 Cases that cite this headnote


[16] Federal Civil Procedure In general;  injury or interest
Even when a statute has accorded procedural rights to protect a concrete interest, a plaintiff
may fail to demonstrate concrete injury sufficient for Article III standing where violation
of the procedure at issue presents no material risk of harm to that underlying interest; that
is because a procedural violation of an informational entitlement does not by itself suffice
to keep a claim in federal court, the plaintiff must further allege at least that the information
had some relevance to her. U.S. Const. art. 3, § 2, cl. 1.


1 Cases that cite this headnote


[17] Labor and Employment Payment of wages in general
To recover damages under California's wage statement statute, a plaintiff must prove that
he suffered injury as a result of a knowing and intentional failure by an employer to comply
with the statute. Cal. Lab. Code § 226(a).


[18] Labor and Employment Payment of wages in general
Employer did not violate California's wage statement statute by failing to list hourly
rate for adjusted overtime pay, with respect to employer's bonus scheme, on his wage
statement; because the adjustment to the overtime payment due to employee, based on
bonuses earned for work performed during six pay periods, there were no applicable hourly
rates in effect during the pay period which employer was required to include in the wage
statement. Cal. Lab. Code § 226(a).


6 Cases that cite this headnote


[19] Labor and Employment Payment of wages in general
Employer's alleged failure to list pay-period start and end dates on statement of final pay,
given to employee along with his final paycheck when he was terminated in the middle of
a pay period, did not violate California's wage statement statute, since employer furnished
the required pay-period dates to employee and other terminated employees in their final
wage statements at the end of the next semimonthly pay period, which was an option
provided by the statute. Cal. Lab. Code § 226(a)(6).


3 Cases that cite this headnote



https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I162c9ef0c00311ebbf1c898056bbdcb4&headnoteId=205371710701820220727142033&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/170A/View.html?docGuid=I162c9ef0c00311ebbf1c898056bbdcb4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/170Ak103.2/View.html?docGuid=I162c9ef0c00311ebbf1c898056bbdcb4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOARTIIIS2CL1&originatingDoc=I162c9ef0c00311ebbf1c898056bbdcb4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I162c9ef0c00311ebbf1c898056bbdcb4&headnoteId=205371710701720220727142033&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I162c9ef0c00311ebbf1c898056bbdcb4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/231Hk2178/View.html?docGuid=I162c9ef0c00311ebbf1c898056bbdcb4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS226&originatingDoc=I162c9ef0c00311ebbf1c898056bbdcb4&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I162c9ef0c00311ebbf1c898056bbdcb4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/231Hk2178/View.html?docGuid=I162c9ef0c00311ebbf1c898056bbdcb4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS226&originatingDoc=I162c9ef0c00311ebbf1c898056bbdcb4&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I162c9ef0c00311ebbf1c898056bbdcb4&headnoteId=205371710702020220727142033&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I162c9ef0c00311ebbf1c898056bbdcb4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/231Hk2178/View.html?docGuid=I162c9ef0c00311ebbf1c898056bbdcb4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS226&originatingDoc=I162c9ef0c00311ebbf1c898056bbdcb4&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I162c9ef0c00311ebbf1c898056bbdcb4&headnoteId=205371710702120220727142033&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 





Magadia v. Wal-Mart Associates, Inc., 999 F.3d 668 (2021)
171 Lab.Cas. P 62,124, 2021 Wage & Hour Cas.2d (BNA) 199,558...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


[20] Labor and Employment Payment of wages in general
So long as an employer furnishes an employee's wage statement before or by the
semimonthly deadline, the employer is in compliance with provision of California's wage
statement statute requiring employers to furnish employees semimonthly or at time of each
payment of wages with an accurate itemized statement showing inclusive dates of period
for which employee is paid. Cal. Lab. Code § 226(a)(6).


6 Cases that cite this headnote


*671  Appeal from the United States District Court for the Northern District of California, Lucy
H. Koh, District Judge, Presiding, D.C. No. 5:17-cv-00062-LHK


Attorneys and Law Firms


Theane Evangelis (argued), Julian W. Poon, Bradley J. Hamburger, and Joseph Tartakovsky,
Gibson Dunn & Crutcher LLP, Los Angeles, California, for Defendants-Appellants.


Jonathan E. Taylor (argued), Deepak Gupta, Gregory A. Beck, and Daniel Wilf-Townsend,
Gupta Wessler PLLC, Washington, D.C.; Larry W. Lee, Kwanporn Tulyathan, and Max Gavron,
Diversity Law Group PC, Los Angeles, California; Dennis S. Hyun, Hyun Legal APC, Los
Angeles, California; for Plaintiff-Appellee.


Thomas R. Kaufman, Sheppard Mullin Richter & Hampton LLP, Los Angeles, California, for
Amici Curiae Employers Group and California Employment Law Council.


Matthew B. Gunter, Assistant General Counsel, RCN Capital LLC, South Windsor, Connecticut,
for Amicus Curiae RCN Capital LLC.


Deanna M. Rice, O'Melveny & Myers LLP, Washington, D.C.; Anton Metlitsky, O'Melveny &
Myers LLP, New York, New York; Steven P. Lehotsky and Jonathan D. Urick, U.S. Chamber
Litigation Center, Washington, D.C.; Stephanie Martz, National Retail Federation, Washington,
D.C.; Deborah R. White, Retail Litigation Center Inc., Arlington, Virginia; for Amici Curiae
Chamber of Commerce of the United States of America, National Retail Federation, and Retail
Litigation Center Inc.


Henry Hewitt and Sairah Budhwani, Legal Aid at Work, San Francisco, California, for Amicus
Curiae Legal Aid at Work.
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Before: Consuelo M. Callahan and Patrick J. Bumatay, Circuit Judges, and Gregory A. Presnell, *


District Judge.


* The Honorable Gregory A. Presnell, United States District Judge for the Middle District of
Florida, sitting by designation.


OPINION


BUMATAY, Circuit Judge:


Roderick Magadia worked sales for Walmart for eight years. After the company let him
go, Magadia filed a class action suit against Wal-Mart Associates, Inc., and Walmart, Inc.,
(collectively, “Walmart”), alleging three violations of California Labor Code's wage-statement
and meal-break *672  requirements. First, Magadia alleged that Walmart didn't provide adequate
pay rate information on its wage statements. See Cal. Lab. Code § 226(a)(9). Next, he claimed
that Walmart failed to furnish the pay-period dates with his last paycheck. See id. § 226(a)(6).
Finally, he asserted that Walmart didn't pay adequate compensation for missed meal breaks. See
id. § 226.7(c). Magadia sought penalties for these claims under California's Private Attorneys
General Act (“PAGA”), which authorizes an aggrieved employee to recover penalties for Labor
Code violations on behalf of the government and other employees. See id. § 2699.


The district court at first certified classes corresponding to each of Magadia's three claims. After
summary judgment and a bench trial, the district court found that Magadia in fact suffered no
meal-break violation and decertified that class. Even so, the district court allowed Magadia to still
seek PAGA penalties on that claim based on violations incurred by other Walmart employees. The
district court then ruled against Walmart on the three claims and awarded Magadia and the two
remaining classes over $100 million in damages and penalties.


On appeal, we hold that Magadia lacked standing to bring the meal-break claim because he did not
suffer injury himself. As for the two wage-statement claims, we hold that Magadia had standing
but conclude that Walmart did not breach California law.


I.


Walmart pays its employees and issues wage statements every two weeks. Walmart also voluntarily
offers quarterly “MyShare” bonuses to high-performing employees. Walmart reports these
quarterly bonuses on qualifying employees’ wage statements as “MYSHARE INCT.”
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Besides the bonus itself, California law requires Walmart to adjust the rate of overtime pay
it awards employees to account for these bonuses. See Cal. Lab. Code § 510. That's because
California considers an employee's bonus to be part of the employee's “regular rate of pay” when
calculating overtime rates. See Alvarado v. Dart Container Corp. of Cal., 4 Cal. 5th 542, 554, 229
Cal.Rptr.3d 347, 411 P.3d 528 (2018). Thus, if a Walmart employee receives a MyShare bonus and
worked overtime during that quarter, the employee must receive an adjusted overtime pay because
of that MyShare bonus. Walmart calculates this adjusted overtime pay using a formula that includes
the number of hours the employee worked each pay period of the quarter and the employee's
overtime rate. 1  Walmart lists this adjusted overtime pay on its employee's wage statement as
“OVERTIME/INCT.” Walmart's OVERTIME/INCT item appears as a lump sum on the wage
statement issued at the end of the quarter, with no corresponding “hourly rate” or “hours worked.”


1 In particular, to calculate the adjusted overtime pay, Walmart adds together all the overtime
hours an employee worked over the quarter, prorates the MyShare bonus to account for the
total overtime hours worked that quarter, and then adjusts upward the overtime hourly rate
for overtime already paid based on the prorated MyShare bonus.


California law separately provides that when “an employer discharges an employee,” the
employee's wages are due “immediately.” Cal. Lab. Code § 201(a). In compliance with the law,
Walmart issues a final paycheck at the time of an employee's termination, along with a “Statement
of Final Pay.” The Statement of Final Pay does not include the “dates of the period for which the
employee is paid.” See id. § 226(a)(6). But Walmart separately provides *673  the employee a
final wage statement at the end of the semimonthly pay period that lists the required dates.


California law also requires employers to provide employees “a meal period of not less than 30
minutes” every five hours. Id. § 512(a). If employers fail to provide this meal break, they must
pay their employees “one additional hour of pay at the employee's regular rate of compensation.”
Id. § 226.7(c). Walmart paid its employees whenever it failed to provide them with a compliant
meal break. But when calculating its employees’ “regular rate of compensation” for meal-break
violations, Walmart relied on the employees’ hourly rate and did not factor in the MyShare
adjustment to overtime rates.


Magadia worked as a sales associate at Walmart from 2008 to 2016. In late 2016, Walmart fired
Magadia and provided him with his final paycheck and a Statement of Final Pay. At the end
of his last pay period with the company, Walmart also provided Magadia with his final wage
statement. Magadia then filed a putative class action against Walmart in state court, alleging three
California Labor Code violations: (1) that Walmart's wage statements violated Labor Code § 226(a)
(9) because its adjusted overtime pay does not include hourly rates of pay or hours worked; (2) that
Walmart violated § 226(a)(6) by failing to list the pay-period start and end dates in its Statements of
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Final Pay; and (3) that Walmart's meal-break payments violated § 226.7 because it did not account
for MyShare bonuses when compensating employees. Magadia also sought penalties for all three
claims under PAGA. See Cal. Lab. Code § 2698 et seq. Walmart removed the case to federal court.
See 28 U.S.C. § 1332(d)(2).


After removal, the district court certified a class for each of Magadia's three claims. The district
court later granted Magadia partial summary judgment on his two wage-statement claims and held
a three-day bench trial on all three claims. The district court ultimately ruled for Magadia on his
two wage-statement claims, holding that Walmart violated both § 226(a)(9) and § 226(a)(6). On
the remaining meal-break claim, the district court found that Magadia did not establish that he
personally suffered any meal-break violation. The district court held that, since Magadia failed
to show that Walmart denied him meal breaks required under California law, his claims were not
typical of the claims or defenses of the class. See Fed. R. Civ. P. 23(a)(3). As a result, the district
court decertified the class based on that claim and denied Magadia's individual claim under §
226.7. Still, the district court permitted Magadia to recover PAGA penalties on the claim because
Magadia had established that other Walmart employees had sustained meal-break violations.


The district court then awarded Magadia $101,947,700 for the three claims: $96 million award
for the adjusted-overtime-rate claim ($48 million in statutory damages and another $48 million in
PAGA penalties); $5.8 million in PAGA penalties for the final-wage-statement claim; and $70,000
in PAGA penalties for the meal-break claim.


[1] On appeal, we review findings of fact for clear error and conclusions of law de novo.
OneBeacon Ins. Co. v. Haas Indus., Inc., 634 F.3d 1092, 1096 (9th Cir. 2011).


II.


[2]  [3]  [4]  [5] Before we turn to the merits of his claims, we must ensure that Magadia has
Article III standing. To meet the “irreducible constitutional minimum” of standing, a plaintiff must
have (1) suffered an “injury in fact,” (2) that is “fairly traceable” *674  to the challenged conduct,
and (3) will be redressed by a favorable decision. Lujan v. Defs. of Wildlife, 504 U.S. 555, 560,
112 S.Ct. 2130, 119 L.Ed.2d 351 (1992). To show an injury in fact, the plaintiff “must show that
he or she suffered ‘an invasion of a legally protected interest’ that is ‘concrete and particularized’
and ‘actual or imminent, not conjectural or hypothetical.’ ” Spokeo, Inc. v. Robins, ––– U.S. ––––,
136 S. Ct. 1540, 1548, 194 L.Ed.2d 635 (2016) (quoting Lujan, 504 U.S. at 560, 112 S.Ct. 2130).
For an injury to be concrete, it “must actually exist.” Id. Standing must “persist throughout all
stages of [the] litigation.” Hollingsworth v. Perry, 570 U.S. 693, 705, 133 S.Ct. 2652, 186 L.Ed.2d
768 (2013).
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A.


1.


We start by considering whether Magadia has standing to bring a PAGA claim for the meal-break
violations. Although the district court found that he did not suffer a meal-break injury himself,
Magadia insists he has standing to pursue this claim because PAGA is a qui tam statute. Of course,
with no individualized harm, Magadia cannot establish traditional Article III standing. See Lujan,
504 U.S. at 560 & n.1, 112 S.Ct. 2130.


[6] But qui tam actions are a “well-established exception” to the traditional Article III analysis.
Spokeo, 136 S. Ct. at 1552 n.* (Thomas, J., concurring) (simplified); see Vt. Agency of Nat. Res.
v. U.S. ex rel. Stevens, 529 U.S. 765, 769 n.1, 774–76, 120 S.Ct. 1858, 146 L.Ed.2d 836 (2000)
(discussing qui tam’s historical pedigree and concluding that the False Claims Act (“FCA”) was
a qui tam statute). Qui tam is short for “qui tam pro domino rege quam pro se ipso in hac parte
sequitur,” meaning he “who pursues this action on our Lord the King's behalf as well as his own.”
Vermont Agency, 529 U.S. at 768 n.1, 120 S.Ct. 1858. A qui tam statute permits private plaintiffs,
known as relators, “to sue in the government's name for the violation of a public right.” Spokeo,
136 S. Ct. at 1552 n.* (Thomas, J., concurring).


[7] Qui tam standing for uninjured plaintiffs flows from an assignment theory. Vermont Agency,
529 U.S. at 773–74, 120 S.Ct. 1858. The Court has recognized that an “adequate basis for the
relator's suit for his bounty is to be found in the doctrine that the assignee of a claim has standing
to assert the injury in fact suffered by the assignor.” Id. at 773, 120 S.Ct. 1858. In a qui tam action,
the government partially assigns its claims to the relator, “who then may sue based upon [the
government's] injury.” U.S. ex rel. Kelly v. Boeing Co., 9 F.3d 743, 748 (9th Cir. 1993). In other
words, a “qui tam action is for a redress” of the government's injury, and “it is the government's
injury that confers standing upon the private person.” Stalley v. Methodist Healthcare, 517 F.3d
911, 917 (6th Cir. 2008). Thus, the Court has concluded that a non-injured relator has standing
when the statute “effect[ed] a partial assignment of the Government's damages claim.” Vermont
Agency, 529 U.S. at 773, 120 S.Ct. 1858.


[8] Outside the narrow “exception” of qui tam actions, however, the Supreme Court has expressed
skepticism that “mere authorization to represent a third party's interests is sufficient to confer
Article III standing on private parties with no injury of their own.” Hollingsworth, 570 U.S. at 710,
133 S.Ct. 2652. After all, States “have no power directly to enlarge or contract federal jurisdiction.”
Fiedler v. Clark, 714 F.2d 77, 80 (9th Cir. 1983) (per curiam) (simplified). Ultimately, “standing
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in federal court is a question of federal law, not *675  state law.” Hollingsworth, 570 U.S. at 715,
133 S.Ct. 2652.


Though the California Supreme Court has categorized PAGA as “a type of qui tam action,”
Iskanian v. CLS Transp. Los Angeles, LLC, 59 Cal. 4th 348, 360, 173 Cal.Rptr.3d 289, 327 P.3d 129
(2014), we must look beyond the mere label attached to the statute and scrutinize the nature of the
claim itself. Historically, common-law courts have required an individualized showing of injury
before permitting a private plaintiff to vindicate “public rights”—rights involving duties owed “to
the whole community, considered as a community, in its social aggregate capacity.” Spokeo, 136
S. Ct. at 1553 (Thomas, J., concurring) (quoting 4 William Blackstone, Commentaries *5). And
in the modern era, the Court has rejected several attempts by States to bypass the individualized-
injury requirement of Article III by authorizing private plaintiffs to represent the States’ interests.
See, e.g., Hollingsworth, 570 U.S. at 707–13, 133 S.Ct. 2652.


[9] With that in mind, we examine “historical practice” to determine whether a harm “has
traditionally been regarded as a basis for a lawsuit.” Spokeo, 136 S. Ct. at 1549. A purported qui
tam statute must hew closely to the traditional scope of a qui tam action for an uninjured plaintiff
to maintain suit under Article III. Cf. Vermont Agency, 529 U.S. at 774, 120 S.Ct. 1858 (“[T]he
Constitution established that judicial power could come into play only in matters that were the
traditional concern of the courts at Westminster[.]” (simplified)). So long as PAGA claims satisfy
the traditional criteria for a qui tam action, Magadia may pursue his meal-break claim.


2.


On close inspection, PAGA has several features consistent with traditional qui tam actions—
yet many that are not. Foremost among the similarities, PAGA operates as an assignment from
California to a relator-type plaintiff. A PAGA plaintiff serves as a “proxy or agent of the state's
labor law enforcements agencies” and represents the “same legal right and interest as state labor
law enforcement agencies.” Iskanian, 59 Cal. 4th at 380, 173 Cal.Rptr.3d 289, 327 P.3d 129
(simplified). As part of that assignment, PAGA authorizes an aggrieved employee to recover a
“civil penalty” that could have otherwise been “assessed and collected by” California's Labor &
Workforce Development Agency (“LWDA”). Cal. Lab. Code § 2699(a).


Also consistent with traditional qui tam actions, PAGA requires private-party plaintiffs to “share
a monetary judgment with the government[,] ... with the government receiving the lion's share.”
Methodist Healthcare, 517 F.3d at 918. The FCA, for example, designates 25% of the judgment to
the relator, with the rest remitted to the Federal government. 31 U.S.C. § 3730(d)(1), (2). Similarly,
a PAGA plaintiff must give the “lion's share” (75%) of the civil penalties recovered to the LWDA
with the remainder distributed among “aggrieved employees.” Cal. Lab. Code § 2699(i).
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And just like qui tam statutes, PAGA permits the government to dictate whether a private plaintiff
may bring a claim in the first place. For example, FCA relators must first present the government
with their proposed complaint and related materials before they can start an action against a
defendant; at that point the government may consider whether to “intervene and proceed with the
action” in the relator's place. 31 U.S.C. § 3730(b)(1)–(3). If the government elects to intervene, it
will “take over the action,” and the prosecution of the case will “be conducted by the Government,”
not the would-be plaintiff. Id. § 3730(b)(4). Likewise, a putative *676  PAGA plaintiff must give
written notice of the alleged Labor Code violation to the LWDA before suing. See Cal. Lab. Code
§ 2699.3(a). A PAGA suit can begin only after the LWDA provides notice that “it does not intend
to investigate the alleged violation” in the plaintiff's notice or if the LWDA doesn't respond within
65 days. Cal. Lab. Code § 2699.3(a)(2)(A). But if, after investigating the violation, the LWDA
decides to issue a citation to the employer, “the employee may not commence” a civil action under
PAGA. Id. § 2699.3(b)(2)(A)(i).


Despite these similarities, however, PAGA differs in significant respects from traditional qui tam
statutes. First, PAGA explicitly involves the interests of others besides California and the plaintiff
employee—it also implicates the interests of nonparty aggrieved employees. By its text, PAGA
authorizes an “aggrieved employee” to bring a civil action “on behalf of himself or herself and
other current or former employees.” Cal. Lab. Code § 2699(a) (emphasis added). 2  And PAGA
requires that “a portion of the penalty goes not only to the citizen bringing the suit but to all
employees affected by the Labor Code violation.” Iskanian, 59 Cal. 4th at 382, 173 Cal.Rptr.3d 289,
327 P.3d 129 (emphasis added); see Cal Lab. Code § 2699(i). 3  Finally, a judgment under PAGA
binds California, the plaintiff, and the nonparty employees from seeking additional penalties under
the statute. Iskanian, 59 Cal. 4th at 381, 173 Cal.Rptr.3d 289, 327 P.3d 129. 4  PAGA therefore
creates an interest in penalties, not only for California and the plaintiff employee, but for nonparty
employees as well.


2 By contrast, an FCA relator must sue in the name of the United States, see 31 U.S.C. §
3730(b)(1), which designates that the government is the real party in interest, Methodist
Healthcare, 517 F.3d at 918.


3 See also Canela v. Costco Wholesale Corp., 971 F.3d 845, 852 n.3 (9th Cir. 2020) (PAGA's
monetary judgment “is not awarded exclusively to the employee who files the suit” but is
rather “allocated among the aggrieved employees.”); Williams v. Superior Court, 3 Cal. 5th
531, 545, 220 Cal.Rptr.3d 472, 398 P.3d 69 (2017) (PAGA “deputiz[es] employees harmed
by labor violations to sue on behalf of the state and collect penalties, to be shared with
the state and other affected employees.”); Arias v. Superior Court, 46 Cal. 4th 969, 986,
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95 Cal.Rptr.3d 588, 209 P.3d 923 (2009) (“[T]here remain situations in which nonparty
aggrieved employees may profit from a judgment in an action brought under [PAGA].”).


4 The PAGA action, however, does not prevent nonparty aggrieved employees from seeking
“other remedies under state or federal law.” Baumann v. Chase Inv. Servs. Corp., 747 F.3d
1117, 1123 (9th Cir. 2014).


[10] This feature is atypical (if not wholly unique) for qui tam statutes. 5  It conflicts with qui tam’s
underlying assignment theory—that the real interest is the government's, which the government
assigns to a private citizen to prosecute on its behalf. Cf. Stalley v. Catholic Health Initiatives, 509
F.3d 517, 522 (8th Cir. 2007) (“A ‘private’ right is different from a public right and qui tam cases
exist to vindicate public rights.” (simplified)). And it conflicts with Article III's core principle that
each plaintiff “must assert his own legal rights and interests, and cannot rest his claim to relief on
the legal rights or *677  interests of third parties.” Warth v. Seldin, 422 U.S. 490, 499, 95 S.Ct.
2197, 45 L.Ed.2d 343 (1975). Indeed, California courts have themselves recognized that PAGA's
peculiar feature makes it an “except[ion]” to the “traditional criteria” of qui tam actions. Iskanian,
59 Cal. 4th at 382, 173 Cal.Rptr.3d 289, 327 P.3d 129; see also Moorer v. Noble L.A. Events,
Inc., 32 Cal. App. 5th 736, 742, 244 Cal.Rptr.3d 219 (2019) (rejecting plaintiff's argument that,
since PAGA is a type of qui tam action, the entire 25% of the civil penalties not allocated to the
government should go to the aggrieved employee who brings the PAGA suit). While California
may be a “real party in interest,” Iskanian, 59 Cal. 4th at 387, 173 Cal.Rptr.3d 289, 327 P.3d 129,
a PAGA suit also implicates the interests of other third parties.


5 For example, none of the other modern qui tam statutes mentioned in Vermont Agency
authorize suits on behalf of non-parties or involve payments to non-parties. See 529 U.S.
at 769 n.1, 120 S.Ct. 1858 (citing 25 U.S.C. § 81, 26 U.S.C. § 201, 35 U.S.C. § 292(b));
see also Harold J. Krent, Executive Control over Criminal Law Enforcement: Some Lessons
from History, 38 Am. U. L. Rev. 275, 296–97 & n. 105–06 (1989) (listing early American
qui tam statutes, which limited recovery to the relator and the government).


Second, a traditional qui tam action acts only as “a partial assignment” of the Government's claim.
Vermont Agency, 529 U.S. at 773, 120 S.Ct. 1858 (emphasis added). The government remains
the real party in interest throughout the litigation and “may take complete control of the case
if it wishes.” U.S. ex rel. Taxpayers Against Fraud v. Gen. Elec. Co., 41 F.3d 1032, 1041 (6th
Cir. 1994). Under the FCA, for instance, the federal government can intervene in a suit, can
settle over the objections of the relator, and must give its consent before a relator can have the
case dismissed. 31 U.S.C. § 3730(b)–(f). These “significant procedural controls” ensure that the
government maintains “substantial authority over the action.” Stalley ex rel. U.S. v. Orlando Reg'l
Healthcare Sys., Inc., 524 F.3d 1229, 1234 (11th Cir. 2008). So even if the government partially
assigns a claim to a relator, “it retains a significant role in the way the action is conducted.”
Methodist Healthcare, 517 F.3d at 918.
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In contrast, PAGA represents a permanent, full assignment of California's interest to the aggrieved
employee. True enough, PAGA gives California the right of first refusal in a PAGA action. An
aggrieved employee can only sue if California declines to investigate or penalize an alleged
violation; and California's issuance of a citation precludes any employees from bringing a PAGA
action for the same violation. Cal. Lab. Code §§ 2699(h), 2699.3(b)(2)(A)(i). But once California
elects not to issue a citation, the State has no authority under PAGA to intervene in a case brought
by an aggrieved employee. See Iskanian, 59 Cal. 4th at 389–90, 173 Cal.Rptr.3d 289, 327 P.3d
129 (acknowledging that PAGA “authoriz[es] financially interested private citizens to prosecute
claims on the state's behalf without governmental supervision”). PAGA thus lacks the “procedural
controls” necessary to ensure that California—not the aggrieved employee (the named party in
PAGA suits)—retains “substantial authority” over the case. See Orlando Reg'l Healthcare, 524
F.3d at 1234.


Consistent with a full assignment, an aggrieved employee's PAGA judgment precludes California
from citing the employer for the same violation. See Iskanian, 59 Cal. 4th at 381, 173 Cal.Rptr.3d
289, 327 P.3d 129. In that way, PAGA prevents California from intervening in a suit brought by the
aggrieved employee, yet still binds the State to whatever judgment results. A complete assignment
to this degree—an anomaly among modern qui tam statutes—undermines the notion that the
aggrieved employee is solely stepping into the shoes of the State rather than also vindicating the
interests of other aggrieved employees.


3.


Our precedent also shows the lack of standing here. We have ruled that an uninjured party has no
Article III standing to *678  sue under another California private attorney general statute involving
unfair business practices. See Lee v. Am. Nat'l Ins. Co., 260 F.3d 997, 1002 (9th Cir. 2001) (citing
Cal. Bus. & Prof. Code § 17204). In Lee, we held that the statute did not confer standing on a party
who had not “actually been injured by the defendant's challenged conduct,” even though the law
permitted any person to sue on behalf of California. Id. at 1001–02; see also Hangarter v. Provident
Life & Accident Ins. Co., 373 F.3d 998, 1022 (9th Cir. 2004) (“Even if Cal. Bus. & Prof. Code §
17204 permits a plaintiff to pursue injunctive relief in California state courts as a private attorney
general even though he or she currently suffers no individualized injury as a result of a defendant's
conduct,” the plaintiff must show the requisite injury to establish Article III standing.); Fiedler,
714 F.2d at 79–80 (rejecting Article III standing when uninjured plaintiff claimed to be “suing as
a private Attorney General on behalf of citizens of Hawaii rather than as a private citizen”). 6
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6 Although we have acknowledged that PAGA is a “type” or “form” of qui tam, we have never
decided whether it confers Article III standing on uninjured employees. See, e.g., Porter
v. Nabors Drilling USA, L.P., 854 F.3d 1057, 1061 (9th Cir. 2017) (holding that PAGA is
a “type of qui tam” for purposes of an automatic stay in bankruptcy); Sakkab v. Luxottica
Retail N. Am., Inc., 803 F.3d 425, 439 (9th Cir. 2015) (holding that the Federal Arbitration
Act did not preempt PAGA because it is a “form of qui tam” action); Baumann, 747 F.3d at
1124 (holding that PAGA is not a class action but “a civil enforcement action filed on behalf
of and for the benefit of the state”).


Several circuit courts have likewise concluded that comparable statutes are not qui tam for
purposes of Article III, based on the same features we identify in PAGA. See, e.g., Orlando
Reg'l Healthcare, 524 F.3d at 1233–34 (holding that the Medicare Secondary Payer Act “differs
materially” from a qui tam action partly because it “provides to the government none of the
procedural safeguards to manage or direct an action” traditionally afforded); Methodist Healthcare,
517 F.3d at 918 (same); United Seniors Ass'n, Inc. v. Philip Morris USA, 500 F.3d 19, 24 (1st Cir.
2007) (same); Woods v. Empire Health Choice, Inc., 574 F.3d 92, 97–98 (2d Cir.2009) (same);
Brintley v. Aeroquip Credit Union, 936 F.3d 489, 494–95 (6th Cir. 2019) (holding that a “private
attorneys general” suit is not necessarily “entitled to special solicitude in an Article III standing
analysis”).


***


[11] Altogether, PAGA's features diverge from Vermont Agency’s assignment theory of qui tam
injury, and they depart from the traditional criteria of qui tam statutes. As a result, we hold that
Magadia lacks standing to bring a PAGA claim for Walmart's meal-break violations since he
himself did not suffer injury. 7  We remand Magadia's meal-break claim to the district court with
instructions to return it to state court. See Lee, 260 F.3d at 1008.


7 Because Magadia doesn't having standing to bring a PAGA action on behalf of employees
who personally suffered a meal-break injury, we do not decide whether Walmart violated
§ 226.7(c).


B.


Next, we consider whether Magadia has standing to bring his two wage-statement claims under
Labor Code § 226(a). That provision requires employers to accurately furnish certain itemized
information on its employees’ wage statements. Cal. Lab. Code § 226(a). Walmart disputes that a
violation of § 226(a) creates a cognizable *679  Article III injury here. We hold that it does.
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[12]  [13] The hallmark of an Article III injury is that it is concrete and particularized. Although
we often think of “tangible” injuries as the basis of this jurisdictional requirement, the Supreme
Court has confirmed that “intangible injuries can nevertheless be concrete.” Spokeo, 136 S. Ct. at
1549. The omission of statutorily required information can constitute a distinct, concrete injury. 8


At the same time, not “every minor inaccuracy reported in violation of [a statute] will ‘cause real
harm or present any material risk of real harm.’ ” Robins v. Spokeo, Inc., 867 F.3d 1108, 1116 (9th
Cir. 2017) (“Spokeo II”) (quoting Spokeo, 136 S. Ct. at 1550) (simplified).


8 See FEC v. Akins, 524 U.S. 11, 21, 118 S.Ct. 1777, 141 L.Ed.2d 10 (1998) (“[A] plaintiff
suffers an ‘injury in fact’ when the plaintiff fails to obtain information which must be publicly
disclosed pursuant to a statute.”); Envt'l Def. Fund v. EPA, 922 F.3d 446, 452 (D.C. Cir. 2019)
(“The law is settled that a denial of access to information qualifies as an injury in fact” when
disclosure of that information is required by statute.); Hajro v. U.S. Citizenship & Immigr.
Servs., 811 F.3d 1086, 1102–05 (9th Cir. 2016) (holding that informational injuries under
FOIA satisfy Article III's “injury-in-fact” requirement).


[14] To determine whether the violation of a statute constitutes a concrete harm, we engage in a
two-part inquiry. We first consider “whether the statutory provisions at issue were established to
protect ... concrete interests (as opposed to purely procedural rights).” Id. at 1113. If so, we then
assess “whether the specific procedural violations alleged in this case actually harm, or present a
material risk of harm to, such interests.” Id.


[15] First, we believe § 226(a) protects employees’ concrete interest in receiving accurate
information about their wages in their pay statements. An employer violates the statute if it “fails
to provide accurate and complete information” required by § 226(a), and if “the employee cannot
promptly and easily determine [that information] from the wage statement alone.” Cal. Lab. Code §
226(e)(2)(B). Section 226(a) ’s procedural guarantees therefore protect an employee's non-abstract
interest in being “adequately informed of [the] compensation received” during the pay period. Soto
v. Motel 6 Operating, L.P., 4 Cal. App. 5th 385, 392, 208 Cal.Rptr.3d 618 (2016) (simplified). As a
result, Walmart's failure to disclose statutorily required information on Magadia's wage documents,
if true, violates a “concrete interest.” Spokeo II, 867 F.3d at 1113 (simplified).


[16] Second, Magadia sufficiently alleges that Walmart's § 226(a) violations—depriving him
of accurate itemized wage statements—presented a “material risk of harm” to his “interest” in
the statutorily guaranteed information. See Spokeo II, 867 F.3d at 1113. Even when a statute
“has accorded procedural rights to protect a concrete interest, a plaintiff may fail to demonstrate
concrete injury where violation of the procedure at issue presents no material risk of harm to that
underlying interest.” Strubel v. Comenity Bank, 842 F.3d 181, 190 (2d Cir. 2016). That is because
a “procedural violation of an informational entitlement does not by itself suffice to keep a claim
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in federal court.” Brintley, 936 F.3d at 493. The plaintiff must further “allege at least that the
information had some relevance to her.” Id.


While Walmart claims that Magadia was not harmed because it did not underpay him, the lack
of the required information runs the risk of leaving him and other employees unable to determine
whether that is true. As Walmart's own witnesses confirmed, without the mandated information,
employees could not tell from their *680  wage statements how the company calculated their
wages or which dates the paystub covered—precisely the sort of “real harm[ ]” that § 226(a) is
“designed to prevent.” See Spokeo II, 867 F.3d at 1115; Cal. Lab. Code § 226(e)(2)(B). Even if
Walmart pays its employees every penny owed, those employees suffer a real risk of harm if they
cannot access the information required by § 226(a). See Torres v. Mercer Canyons Inc., 835 F.3d
1125, 1135 (9th Cir. 2016) (“[I]nformational injury need not result in direct pecuniary loss.”). 9


9 Walmart alternatively argues that California, unlike Congress, cannot confer Article III
standing based on a procedural violation. Again, we disagree. A legislature “has the power to
create new interests, the invasion of which may confer standing” so long as “the requirements
of Art. III [are] met.” Diamond v. Charles, 476 U.S. 54, 66 n.17, 106 S.Ct. 1697, 90 L.Ed.2d
48 (1986). Walmart seeks to distinguish between injuries born of state law and those born
of federal law. But we have held that “state law can create interests that support standing
in federal courts.” In re Facebook, Inc. Internet Tracking Litig., 956 F.3d 589, 599 (9th Cir.
2020) (quoting Cantrell v. City of Long Beach, 241 F.3d 674, 684 (9th Cir. 2001)).


We therefore hold that Magadia has standing to bring his two claims under Labor Code § 226(a).
For the same reason, we also conclude that other class members who can establish § 226(a) injuries
have standing to collect damages. See Ramirez v. TransUnion LLC, 951 F.3d 1008, 1017 (9th Cir.
2020) (holding that all class members “must satisfy the requirements of Article III standing at the
final stage of a money damages suit when class members are to be awarded individual monetary
damages”).


III.


[17] We turn, finally, to the merits of Magadia's two claims under California's wage statement
statute. Cal. Lab. Code § 226(a). To recover damages under the law, Magadia must prove that
he “suffer[ed] injury as a result of a knowing and intentional failure by an employer to comply
with the statute.” Price v. Starbucks Corp., 192 Cal. App. 4th 1136, 1142, 122 Cal.Rptr.3d 174
(2011) (citing Cal. Lab. Code § 226(a), (e)). The district court determined that Magadia proved
that Walmart violated the statute. We disagree.
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A.


First, we conclude that the wage statement law did not require Walmart to list the “rate” of the
MyShare overtime adjustment on employees’ wage statements. The law requires an itemized
statement with “all applicable hourly rates in effect during the pay period and the corresponding
number of hours worked at each hourly rate by the employee.” Cal. Lab. Code § 226(a)(9). The
district court held that the wage statements didn't comply with the law because they didn't include
the “hourly rates” and “hours worked” associated with the MyShare overtime adjustment. This
was error.


[18] Walmart did not violate the wage statement law because there was no “hourly rate[ ] in effect
during the pay period” for the MyShare overtime adjustment. Walmart paid its employees every
two weeks and provided a paystub at the end of each semimonthly pay period. At the end of a
quarter (encompassing six pay periods), Walmart awarded a MyShare bonus to its employees based
on performance, sales, profits, and store standards from the entire quarter. California law considers
that bonus part of the employees’ base rate of pay, which in turn requires Walmart to make an after-
the-fact adjustment to overtime pay. See Cal. Lab. Code § 510 (requiring employers to pay *681
1.5 times the “regular rate of pay” for overtime). To do so, Walmart must retroactively calculate the
difference between the employees’ overtime pay rate over the quarter and the employees’ overtime
rate as if the MyShare bonus had been paid as part of the base rate of pay. After calculating the
required overtime pay adjustment, Walmart reported both the MyShare bonus and the adjusted
overtime pay as lump sums on the wage statements at the end of each quarter.


Under these facts, the MyShare overtime adjustment is no ordinary overtime pay with a
corresponding hourly rate. It is a non-discretionary, after-the-fact adjustment to compensation
based on the overtime hours worked and the average of overtime rates 10  over a quarter (or six
pay periods). As a recent California court recognized with a similar bonus scheme, the supposed
“hourly rate” for the adjusted overtime pay “is a fictional hourly rate calculated after the pay
period closes in order to comply with the Labor Code section on overtime”—“[i]t appears as part
of the calculation for an overtime bonus and then disappears, perhaps never to be seen again.”
Morales v. Bridgestone Retail Operations, LLC, No. G057043, 2020 WL 1164120, at *1 (Cal.
Ct. App. Mar. 11, 2020) (unpublished); see also Canales v. Wells Fargo Bank, N.A., 23 Cal. App.
5th 1262, 234 Cal.Rptr.3d 816 (2018) (unpublished) 11  (Because “[t]he OverTimePay Override
was an adjustment to the overtime payment due to an employee, based on bonuses earned by the
employee for work performed during prior pay period ... there were no applicable hourly rates in
effect during the pay period which defendant was required to include in the wage statement.”). 12
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10 Since an employee's overtime pay rate may fluctuate throughout a quarter, Walmart needed
to consider the average overtime rate in calculating the overtime adjustment. That Walmart
must base the overtime adjustment on an average of overtime rates from the quarter is more
evidence that the adjustment is not an “hourly rate[ ] in effect during the pay period.”


11 Available at: https://caselaw.findlaw.com/ca-court-of-appeal/1896937.html.


12 Although these decisions are unpublished with no precedential value, we may still consider
them to interpret California law. See Emps. Ins. of Wausau v. Granite State Ins. Co., 330 F.3d
1214, 1220 n.8 (9th Cir. 2003).


As a result, we do not consider the calculation to be an “hourly rate in effect during the pay period.”
Cal. Lab. Code § 226(a)(9). The term “in effect” is defined as “[t]he state or fact of being operative
or in force.” 13  And the word “during” means “[t]hroughout the whole continuance of,” or “in the
time of.” 14  So to be “in effect during the pay period,” the hourly rate must have been “operative”
or “in force” “throughout the whole continuance of” or “in the time of” the pay period in the wage
statement. It does not apply to an artificial, after-the-fact rate calculated based on overtime hours
and rates from preceding pay periods that did not even exist during the time of the pay period
covered by the wage statement. See Morales, 2020 WL 1164120, at *5 (“The hourly rate for the
overtime premium is not in effect during the pay period.”); Canales, 23 Cal. App. 5th 1262, 234
Cal.Rptr.3d 816 (same).


13 In Effect, Oxford English Dictionary Online, tinyurl.com/4f6t8ppt.


14 During, Oxford English Dictionary Online, tinyurl.com/tw6mvf3s.


This reading is confirmed by § 226(a)(9) ’s second requirement: that the employer must list the
“corresponding number of hours worked at each hourly rate.” During the last two-week pay period
of the quarter, but before Walmart generates the MyShare bonus, an employee *682  works under
his or her ordinary overtime hourly rate, which must be reported in the employee's paystub. At the
end of the quarter, if the employee receives a MyShare bonus and its required overtime adjustment,
then Walmart must also calculate the overtime adjustment rate. But at no time during the preceding
two-week pay period did the employee work under that overtime rate because it's calculated after
the close of the pay period based on the preceding six pay periods of work. For example, Magadia's
overtime adjustment “rate” was apparently about $.20 per hour. Yet there was no pay period in
which Magadia ever worked overtime at an hourly rate of $.20. As this illustrates, Magadia's
reading of the statute would lead to the anomalous result of having a wage statement listing an
“hourly rate” but with zero “number of hours worked” at that rate.
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In sum, because Walmart must retroactively calculate the MyShare overtime adjustment based on
work from six prior periods, we do not consider it an hourly rate “in effect” during the pay period
for purposes of § 226(a)(9). Walmart complied with the wage statement law here.


B.


[19]  [20] Next, we hold that Walmart's Statements of Final Pay do not violate the wage statement
statute. The law requires employers to furnish employees “semimonthly or at the time of each
payment of wages” with “an accurate itemized statement in writing showing ... the inclusive dates
of the period for which the employee is paid.” Cal. Lab. Code § 226(a)(6) (emphasis added).
Section 226(a)(6) ’s use of the disjunctive affords employers the option of furnishing the pay
statement either semimonthly or at the time of each wage payment. Employers are thus authorized
to issue a pay statement at either time of their choosing. See Canales, 23 Cal. App. 5th at 1271–
72, 234 Cal.Rptr.3d 816 (published) (“The plain meaning of the statute indicates the Legislature
specifically intended a choice for employers as to when to furnish the wage statement.”). So long as
“an employer furnishes an employee's wage statement before or by the semimonthly deadline, the
employer is in compliance” with § 226(a)(6). Id. at 1271, 234 Cal.Rptr.3d 816. Walmart complied
with this provision.


Magadia insists that Walmart violated the law by not including the “dates of the period for
which the employee is paid” on his Statement of Final Pay, which he received along with his
final paycheck when he was terminated in the middle of a pay period. But Walmart furnished
the required pay-period dates to Magadia and other terminated employees in their final wage
statements at the end of the next semimonthly pay period. By the plain meaning of the statute,
Walmart had the option of furnishing the required wage statement in this way and thus Walmart
complied with the law. 15


15 Since we conclude that Walmart didn't violate § 226(a), we do not decide whether Magadia
satisfied the other elements of his claim. We likewise do not decide whether the district court
awarded excessive penalties under PAGA.


IV.


For these reasons, we VACATE the district court's judgment and award of damages on the Labor
Code § 226.7 claim and REMAND with instructions to further remand it to state court. We
also REVERSE the judgment and award of damages on the Labor Code § 226(a) claims and
REMAND with instructions to enter judgment for Walmart.
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36 Cal.4th 1
Supreme Court of California


MARINE FORESTS SOCIETY et al., Plaintiffs and Respondents,
v.


CALIFORNIA COASTAL COMMISSION et al., Defendants and Appellants.


No. S113466.
|


June 23, 2005.
|


Certiorari Denied Oct. 31, 2005.
|


See 126 S.Ct. 577.


Synopsis
Background: Nonprofit corporation sought to enjoin the California Coastal Commission from
commencing cease and desist proceedings regarding corporation's experimental man-made reef on
ocean floor. The Superior Court, Sacramento County, No. 00AS00567, Charles C. Kobayashi, J.,
granted summary adjudication and injunctive relief in favor of corporation. Commission appealed.
The Court of Appeal affirmed. The Supreme Court granted review, superseding the opinion of the
Court of Appeal.


Holdings: The Supreme Court, George, C.J., held that:


[1] current statutes as amended after trial court and Court of Appeal rendered their decisions
applied to determine validity of injunction;


[2] separation of powers provision of state Constitution, rather than that of federal Constitution,
applied;


[3] Legislature was not precluded from making executive appointments under state Constitution;


[4] Legislature's authority to make appointments was not unlimited;


[5] Coastal Act provisions calling for legislative entities to appoint majority of Coastal
Commission did not violate separation of powers provisions of state Constitution; and
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[6] even if previous Coastal Act provisions violated separation of powers, Commission's past
actions could not be challenged on that ground.


Judgment of the Court of Appeal reversed.


Concurring opinion by Kennard, J.


Concurring opinion by Baxter, J., in which Brown, J., concurred.


Concurring opinion by Werdegar, J., in which Brown, J., concurred.


Opinion, 128 Cal.Rptr.2d 869, superseded.


West Headnotes (18)


[1] Appeal and Error Effect of change in law
To resolve validity of trial court's judgment granting nonprofit corporation injunction
against California Coastal Commission on ground that Coastal Act violated separation
of powers doctrine, Supreme Court would analyze Coastal Act's current provisions as
amended after trial court and Court of Appeal rendered their judgments. West's Ann.Cal.
Const. Art. 3, § 3; West's Ann.Cal.Pub.Res.Code §§ 30301, 30312.


4 Cases that cite this headnote


[2] Appeal and Error Effect of change in law
Because relief by injunction operates in the future, appeals of injunctions are governed by
the law in effect at the time the appellate court gives its decision.


5 Cases that cite this headnote


[3] Constitutional Law Encroachment in general
The separation of powers doctrine limits the authority of one of the three branches of
government to arrogate to itself the core functions of another branch. West's Ann.Cal.
Const. Art. 3, § 3.


7 Cases that cite this headnote
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[4] States Executive departments, boards, or other bodies
Zoning and Planning Legislative, administrative, judicial, or quasi-judicial power
The California Coastal Commission performs an “executive” function insofar as it carries
out programs and policies established by the Legislature, a “quasi-legislative” function
when it engages in rulemaking through the adoption of regulations, and a “quasi-judicial”
function when it passes upon applications for coastal development permits, when it
reviews the validity of a local government's coastal program, and when it issues cease and
desist orders with regard to unauthorized development. West's Ann.Cal.Pub.Res.Code §
30300.


1 Cases that cite this headnote


[5] Courts Construction of federal Constitution, statutes, and treaties
In light of differences between separation of powers provisions in federal and state
Constitutions, separation of power decisions under the federal Constitution cannot be
applied uncritically in resolving separation of powers questions that may arise under state
Constitution. U.S.C.A. Const. Art. 3, § 1 et seq.; West's Ann.Cal. Const. Art. 3, § 3.


3 Cases that cite this headnote


[6] Constitutional Law Appointment, tenure and removal of public employees and
officials
Public Employment Selection by officers
States Appointment or election of officers
State Constitution's separation of powers provision, rather than that of federal Constitution,
applied to determination whether Coastal Act provisions governing appointment and
tenure of members of California Coastal Commission invalidly authorized certain
members of the Legislature to make appointments for public officials performing
executive function; unlike federal Constitution, state Constitution did not preclude
legislative appointments. U.S.C.A. Const. Art. 2, § 2, Art. 3, § 1 et seq.; West's Ann.Cal.
Const. Art. 3, § 3; West's Ann.Cal.Pub.Res.Code §§ 30301, 30312.


3 Cases that cite this headnote


[7] Attorney General Appointment, qualification, and tenure
Education Appointment and tenure of officers
Public Employment Election or appointment
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States Appointment or election of officers
Unlike the federal Constitution, the California Constitution embodies a structure of divided
executive power, providing for the statewide election of not only the Governor and the
Lieutenant Governor, but also of the Attorney General, the State Treasurer, the Secretary of
State, the Controller, and the Superintendent of Public Instruction. West's Ann.Cal. Const.
Art. 5, §§ 2, 11, Art. 9, § 2.


1 Cases that cite this headnote


[8] Constitutional Law Plenary power
Unlike the United States Congress, which possesses only those specific powers delegated
to it by the federal Constitution, the California Legislature possesses plenary legislative
authority except as specifically limited by the California Constitution.


8 Cases that cite this headnote


[9] Constitutional Law Appointment, tenure and removal of public employees and
officials
Public Employment Selection by officers
States Appointment or election of officers
In contrast to the federal Constitution, there is nothing in the California Constitution,
including separation of powers provision, that grants the Governor or any other executive
official the exclusive or paramount authority to appoint all executive officials or that
prohibits the Legislature from exercising such authority. West's Ann.Cal. Const. Art. 3, § 3.


2 Cases that cite this headnote


[10] Constitutional Law Appointment, tenure and removal of public employees and
officials
Although separation of powers provision of state Constitution does not preclude all
legislative enactments that authorize the Legislature itself to appoint an executive officer,
such authorization is limited; test for validity of authorizing provisions is whether
provisions, viewed from realistic and practical perspective, operate to defeat or materially
impair executive branch's exercise of its constitutional functions. West's Ann.Cal. Const.
Art. 3, § 3.


4 Cases that cite this headnote
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[11] Constitutional Law Appointment, tenure and removal of public employees and
officials
In determining whether California Coastal Act provisions authorizing certain members
of the Legislature to make appointments to California Coastal Commission violated
separation of powers doctrine, factors to consider included whether provisions either
(1) improperly intruded upon core zone of executive authority, impermissibly impeding
Governor in exercise of executive authority or functions, or (2) retained undue legislative
control over legislative appointee's executive actions. West's Ann.Cal. Const. Art. 3, § 3;
West's Ann.Cal.Pub.Res.Code §§ 30301, 30312.


2 Cases that cite this headnote


[12] Constitutional Law Appointment, tenure and removal of public employees and
officials
Public Employment Selection by officers
States Appointment or election of officers
California Coastal Act provisions, authorizing Speaker of Assembly and Senate Rules
Committee to make appointments of majority of voting members of California Coastal
Commission, with Commission members having set terms and not serving under
pleasure of appointing authorities, did not violate separation of powers provision of
state Constitution; legislative appointments did not infringe of core zone of Governor's
functions as Commission was independent agency and Commission had broad variety
of quasi-legislative and quasi-judicial functions, and, in light of procedural safeguards
in Act, provisions did not compromise ability of Commission to perform its functions
independently, even though appointing authorities could reappoint Commission members.
West's Ann.Cal. Const. Art. 3, § 3; West's Ann.Cal.Pub.Res.Code §§ 30301, 30312.


See 4 Witkin, Summary of Cal. Law (9th ed. 1987) Real Property, § 90; 5 Witkin,
Summary of Cal. Law (9th ed. 1988) Constitutional Law, § 135; Cal. Jur. 3d, Pollution
and Conservation Laws, § 287 et seq.


1 Cases that cite this headnote


[13] Evidence Official Opinions, Guidelines, and Policy Statements
In appeal to determine whether past acts of the California Coastal Commission were valid
under allegedly unconstitutional provisions authorizing Speaker of Assembly and Senate
Rules Committee to make appointments of majority of voting members of California
Coastal Commission, Supreme Court would not take judicial notice of transcript of
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Commission hearing and newspaper articles discussing hearing, that suggested that a
legislative appointing authority removed appointee because of appointee's substantive
position on pending matter.


1 Cases that cite this headnote


[14] Zoning and Planning Time for Proceedings
Even if prior version of California Coastal Act provisions, authorizing certain members
of the Legislature to make appointments to California Coastal Commission with those
members serving at pleasure of appointing authorities, violated separation of powers
provision of state Constitution, past actions of Commission could not be challenged on
that ground to the extent they were barred by 60-day statute of limitations for challenges to
Commission's decisions. West's Ann.Cal. Const. Art. 3, § 3; West's Ann.Cal.Pub.Res.Code
§§ 30301, 30312, 30801.


[15] Zoning and Planning Time for Proceedings
A judicial decision that found the prior version of the California Coastal Act
unconstitutional would not provide a basis for recommencing the statute of
limitations with regard to past actions of the California Coastal Commission. West's
Ann.Cal.Pub.Res.Code § 30801.


2 Cases that cite this headnote


[16] Res Judicata Constitutional law, civil rights, and discrimination in general
Even if prior version of California Coastal Act provisions, authorizing certain members
of the Legislature to make appointments to California Coastal Commission with those
members serving at pleasure of appointing authorities, violated separation of powers
provision of state Constitution, res judicata precluded challenges to decisions in past
Commission proceedings that had been timely challenged and had proceeded to final
judicial decision. West's Ann.Cal. Const. Art. 3, § 3; West's Ann.Cal.Pub.Res.Code §§
30301, 30312.


1 Cases that cite this headnote


[17] Public Employment De Facto Officers or Employees
States De facto officers
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De facto officer doctrine barred challenges to past decisions of the California Coastal
Commission, even if prior version of California Coastal Act provisions, authorizing certain
members of the Legislature to make appointments to Commission with those members
serving at pleasure of appointing authorities, violated separation of powers provision of
state Constitution; members of Commission were taking actions they were statutorily
authorized to undertake. West's Ann.Cal. Const. Art. 3, § 3; West's Ann.Cal.Pub.Res.Code
§§ 30301, 30312.


4 Cases that cite this headnote


[18] Public Employment Authority, powers, duties, and liabilities
Under “de facto officer doctrine,” if the statutory provision under which a public officer
is appointed is vulnerable to constitutional challenge, official actions taken by the public
officer before the invalidity of his or her appointment has been finally adjudicated may
not be overturned on that basis.


5 Cases that cite this headnote


West's Codenotes


Negative Treatment Vacated
West's Ann. Cal. Pub. Res. Code §§ 30301, 30312


Attorneys and Law Firms


***33  Bill Lockyer, Attorney General, Manuel M. Medeiros, State Solicitor General, Richard
M. Frank and Tom Greene, Chief Assistant Attorneys General, J. Matthew Rodriquez, Assistant
Attorney General, Joseph Barbieri, Alice Busching Reynolds and Lisa Trankley, Deputy Attorneys
General, for Defendants and Appellants.


Robert Garcia, and Katrina D. McIntosh, Santa Monica; Law Office of J. William Yeates,
J. William Yeates, Mary U. Akens, Sacramento, Keith G. Wagner; California Environmental
Law Project and Laurens H. Silver, for Planning and Conservation League, Sierra Club,
Mexican American Legal Defense and Educational Fund, Environmental Defense Center, Natural
Resources Defense Council, League for Coastal Protection, Monterey Bay Aquarium, Surfrider
Foundation, Defenders of Wildlife, National Audubon Society—California, Amigos de Bolsa
Chica, Big Sur Land Trust, Cal Beach Advocates, California Coastkeeper Alliance, California
Coastal Protection Network, The Center for Law in the Public Interest, Earth Alert!, Heal
the Bay, Latino Urban Forum, The Ocean Conservancy, Ocean Outfall Group, Orange County
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Coastkeeper, San Diego Baykeeper, Santa Barbara Channelkeeper, SLO Coast Alliance, Vote the
Coast, Wetlands Action Network and Wildlands Restoration Team as Amici Curiae on behalf of
Defendants and Appellants.


The Zumbrun Law Firm, Ronald A. Zumbrun and Mark A. Teh, Sacramento, for Plaintiffs and
Respondents.


Sheppard, Mullin, Richter & Hampton, Joseph E. Petrillo, David P. Lanferman, San Francisco,
Peter F. Ziblatt; Law Offices of Thomas D. Roth and Thomas D. Roth, for California Building
Industry Association, Home Builders Association of Northern California, Building Industry Legal
Defense Foundation, Building Industry Association of San Diego and California Association of
Realtors, as Amici Curiae on behalf of Plaintiffs and Respondents.


James S. Burling, M. Reed Hopper, Sacramento, and Anne M. Hayes for Pacific Legal Foundation,
as Amicus Curiae on behalf of Plaintiffs and Respondents.
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GEORGE, C.J.
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*13  **1065  This case involves a constitutional challenge to the provisions of the California
Coastal Act (Coastal Act or Act) governing the appointment and tenure of the members of the
California Coastal Commission (Coastal Commission or Commission). At the time this action was
commenced, the applicable statutes provided, in part, that one-third of the voting members of the
Coastal Commission were to be appointed by the Governor, one-third by the Senate Committee
on Rules (Senate Rules Committee), and one-third by the Speaker of the Assembly, and further
provided that all members of the Commission were to serve a two-year term and were eligible
for reappointment for succeeding two-year terms but were removable throughout their term in
office at the pleasure of their appointing authority. (Pub. Resources Code, § 30301, subds. (e),
(f), former § 30312, subd. (b), as enacted by Stats.1976, ch. 1330, § 1, p. 5970.) 1  In their initial
cause of action, plaintiffs asserted that this statutory structure—by authorizing members of the
legislative branch to appoint a majority of the voting members of the Commission and enabling
each appointing authority to remove its appointees at will—rendered the Coastal Commission a
“legislative body” for purposes of the separation of powers clause of the California Constitution
and that such a body **1066  was precluded from engaging in executive or judicial functions,
such as granting, denying, or conditioning a development permit, or hearing and determining a
cease and desist order. The complaint sought declaratory and injunctive relief, including an order
enjoining the Commission from engaging in the foregoing executive or judicial functions in the
future.


1 Unless otherwise indicated, all further statutory references are to the Public Resources Code.


The trial court granted summary adjudication in favor of plaintiffs on the separation of powers
cause of action, and issued the requested injunctive relief, enjoining the Coastal Commission from
granting, denying, or conditioning permits or issuing and hearing cease and desist orders. On
appeal, the Court of Appeal affirmed the judgment rendered by the trial court, declaring that the
statutory scheme was flawed in authorizing the Senate Rules Committee and the Speaker of the
Assembly to remove a majority of the *14  voting members of the Commission at will, because
such a structure created an improper subservience on the part of the Commission to the legislative
branch.


In response to the Court of Appeal's decision, and while the Coastal Commission's petition for
review from that decision was pending in this court, the Legislature ***35  enacted, and the
Governor signed, an urgency measure amending the pertinent provisions of the Coastal Act.
(Stats.2003, 2d Ex.Sess., ch. 1x, enacted Feb. 20, 2003, eff. May 20, 2003.) As amended, the
statutory scheme continues to provide for appointment of one-third of the voting members of the
Commission by the Governor, one-third by the Senate Rules Committee, and one-third by the
Speaker of the Assembly, but now provides that each of the commission members appointed by the
Senate Rules Committee or by the Speaker of the Assembly shall serve a four-year term and is not
removable at the pleasure of such member's appointing authority. (§§ 30301, subds.(e), (f), 30312,
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subds. (a)(2), (b)(2).) Each member appointed by the Governor, by contrast, continues to serve a
two-year term and may be removed at the pleasure of the Governor. (§ 30312, subds.(a)(1), (b)(1).)


Although both parties initially focused the bulk of their briefing on the question of the validity of
the statutory scheme in effect at the time this action was initiated, as we shall explain the governing
authorities establish that the resolution of this appeal actually turns on the validity of the current
statutory scheme. Under the controlling precedent, it is well established that when, as here, a
judgment for injunctive relief is reviewed on appeal, the validity of the injunction is governed by
the law in effect at the time the appellate court renders its decision. Because the statutory provisions
upon which the decisions of the trial court and the Court of Appeal were based have been modified,
our determination of the validity of the judgment granting injunctive relief necessarily rests upon
an assessment of the validity of the revised statutory scheme as it presently exists.


For the reasons discussed below, we conclude that the current statutory provisions governing the
composition of the Coastal Commission do not violate the separation of powers clause of the
California Constitution. As we shall see, although plaintiffs' challenge to the current provisions
relies heavily on a number of United States Supreme Court decisions holding that, under the
separation of powers doctrine embodied in the federal Constitution, Congress has no authority
to appoint an executive officer (see, e.g., Buckley v. Valeo (1976) 424 U.S. 1, 135–136, 96
S.Ct. 612, 46 L.Ed.2d 659; Myers v. United States (1926) 272 U.S. 52, 117, 47 S.Ct. 21, 71
L.Ed. 160), it is clear both from the history of the California Constitution and from the judicial
authorities interpreting the separation of powers clause of our state Constitution, that the California
Constitution, unlike the United States Constitution, does *15  not categorically preclude the
Legislature from enacting a statutory provision authorizing the Legislature itself to appoint a
member or members of an executive commission or board.


At the same time—and contrary to the argument advanced in this case by the Attorney General
—we conclude that, as in other contexts in which one branch's actions potentially impinge
upon the domain of a coordinate branch, the separation of powers clause of the California
Constitution imposes limits **1067  upon the legislative appointment of executive officers.
Consistently with past decisions that have addressed allegedly improper legislative intrusion
upon the functions of the judicial branch, we conclude that the California separation of powers
clause precludes the adoption of a statutory scheme authorizing the legislative appointment of
an executive officer or officers whenever the statutory provisions as a whole, viewed from a
realistic and practical perspective, operate to defeat or materially impair the executive branch's
exercise of its constitutional functions. As we shall explain, a statute authorizing ***36  the
legislative appointment of an executive officer may transgress this constitutional limitation
in at least two distinct circumstances. First, such a statute would violate the separation of
powers clause if legislative appointment to the particular office in question intrudes upon what
might be characterized as the “core zone” of the executive functions of the Governor (or
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another constitutionally prescribed executive officer), impeding that official from exercising the
independent discretion contemplated by the Constitution in the performance of his or her essential
executive duties. Second, a statute providing for the legislative appointment of an executive officer
also would violate the separation of powers clause if the statutory scheme, taken as a whole,
permits the legislative appointing authority to retain undue control over an appointee's executive
actions, compromising the ability of the appointed officer (or of the executive body on which the
appointee serves) to perform the officer's (or the executive body's) authorized executive functions
independently, without legislative coercion or interference.


After reviewing the current provisions of the Coastal Act under the foregoing standard, we
conclude that in light of the nature of the Coastal Commission's functions, the origin, purpose, and
operative effect of the Commission's current appointment and tenure structure, and the numerous
safeguards incorporated within the Coastal Act that serve to ensure that the actions of commission
members adhere to statutory guidelines and are not improperly interfered with or controlled by
the legislative appointing authority, the current provisions do not violate the state constitutional
separation of powers clause.


Accordingly, because we uphold the constitutionality of the current provisions governing the
composition and tenure of the Coastal Commission, *16  we conclude that the judgment rendered
by the trial court, enjoining the commission from undertaking the bulk of its statutorily authorized
functions, must be reversed.


I


Although the resolution of the legal issue presented by this case does not depend upon the
facts underlying the administrative proceeding that generated this constitutional challenge to the
composition of the Coastal Commission, to place the controversy in context we briefly set forth
the background of the administrative proceeding.


Plaintiff Marine Forests Society (Marine Forests) is a nonprofit corporation whose purpose is the
development of an experimental research program for the creation of so-called marine forests
to replace lost marine habitat. 2  The organization's objective is to discover economically viable
techniques facilitating the creation of large-scale marine forests where seaweed and shellfish
growing on sandy ocean bottoms will replace lost marine habitat. As part of its project, Marine
Forests began “planting” or depositing various materials, including used tires, plastic jugs, and
concrete blocks, on a sandy plain of the ocean off Newport Harbor. The initial project was approved
by the City of Newport Beach, the California Department of Fish and Game, and the California
Integrated Waste Management Board, but Marine Forests did not seek or obtain permission for its
activities from the Coastal Commission.
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2 The complaint was brought in the name of both Marine Forests and Rodolphe
Streichenberger, the founder, president, and chief executive officer of Marine Forests. For
convenience, we refer to plaintiffs collectively as Marine Forests.


***37  In June 1993, the staff of the Coastal Commission informed Marine Forests that it was
required to apply to the Commission for a permit to conduct its activities on the ocean **1068
floor off Newport Harbor. In 1995, Marine Forests applied for an “after-the-fact” permit. In April
1997, the Commission denied Marine Forests' application for the permit and thereafter directed
its staff to commence enforcement proceedings against Marine Forests to compel it to cease and
desist performing the contested operations. In 1999, the Commission's executive director issued a
“Notice of Intent to Commence Cease and Desist Order Proceedings” against Marine Forests.


In response to the issuance of the notice of intent to commence cease and desist proceedings,
Marine Forests filed the present proceeding in superior court for declaratory and injunctive
relief, seeking to enjoin the Commission from pursuing enforcement proceedings against it. The
complaint filed by Marine Forests maintained, in the initial cause of action, that the Coastal *17
Commission lacked authority to pursue enforcement proceedings, asserting that because a majority
of the voting members of the Commission were appointed by the Senate Rules Committee and
the Speaker of the Assembly and served at the will of their appointing authority, the Coastal
Commission must be considered a “legislative body” for purposes of the separation of powers
clause of the California Constitution and that the Commission therefore lacked the authority
either to grant, deny, or condition a permit (a power the complaint characterized as an “executive
power”) or to conduct a hearing and issue a cease and desist order (a power the complaint
characterized as a “judicial power”). Shortly after the filing of the complaint, both parties moved
for summary adjudication on the separation of powers cause of action. The trial court granted
summary adjudication in favor of Marine Forests, concluding that the circumstances that a majority
of the voting members of the Commission are appointed by members of the Legislature and that the
commission members serve at the pleasure of their appointing authority render the Commission
“a legislative body.” The trial court held that the Commission, “as a legislative body, is enjoined
from exceeding its jurisdiction and violating the Separation of Powers Clause of the California
Constitution which precludes it from granting, denying, or conditioning permits or issuing and
hearing cease and desist orders.”


On appeal, the Court of Appeal affirmed the judgment rendered by the trial court, concluding
that “the Commission's interpretation and implementation of the California Coastal Act of 1976 is
an executive function, and that the appointment structure giving the Senate Committee on Rules
and the Speaker of the Assembly the power not only to appoint a majority of the Commission's
voting members but also to remove them at will contravenes the separation of powers clause of
California's Constitution. The flaw is that the unfettered power to remove the majority of the
Commission's voting members, and to replace them with others, if they act in a manner disfavored
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by the Senate Committee on Rules and the Speaker of the Assembly makes those Commission
members subservient to the Legislature. In a practical sense, this unrestrained power to replace a
majority of the Commission's voting members, and the presumed desire of those members to avoid
being removed from their positions, allows the legislative branch not only to declare the law but
also to control the Commission's execution of the law and exercise of its quasi-judicial powers.”


After the Court of Appeal rendered its decision and while the petition for review was pending in
this court, the Legislature ***38  passed, and the Governor signed, urgency legislation providing
that the members of the Coastal Commission who are appointed by the Senate Rules Committee
and by the Speaker of the Assembly shall serve four-year terms and no longer are removable by
the appointing authority, rather than serving two-year terms at the pleasure of their appointing
authority. The members of the Commission *18  who are appointed by the Governor continue to
serve two-year terms at the pleasure of their appointing authority. (Pub. Resources Code, § 30312,
as amended by Stats.2003, 2d Ex. Sess, ch. 1x.)


In light of the importance of the issues raised by this case, we granted review. Our order granting
review directed the parties to brief, in addition to the issue set forth in the petition for review
relating to the validity of **1069  the statutory scheme addressed by the Court of Appeal, the
following issues: (1) In light of the February 2003 amendment to the relevant provisions of the
Coastal Act, is the composition of the Coastal Commission currently vulnerable to a separation of
powers challenge, and (2) if the Court of Appeal was correct in finding that the pre–2003 Coastal
Act provisions relating to the composition and tenure of the Coastal Commission violated the state
separation of powers clause, what effect does such a conclusion have upon the past and currently
pending decisions of the Coastal Commission?


We have received extensive briefing, both from the parties and from numerous amici curiae in
support of each of the parties.


II


The California Coastal Act of 1976 had its origin in an initiative measure, the Coastal Zone
Conservation Act (popularly known as Proposition 20), passed by the voters in the November
1972 general election. The 1972 initiative measure created a statewide California Coastal Zone
Conservation Commission and six regional coastal conservation commissions that were charged,
among other responsibilities, with the duty of preparing a plan for land use and development within
the coastal zone that was to be submitted to the Legislature on or before December 1, 1975. (Former
§§ 27300–27320, enacted by Prop. 20, Nov. 7, 1972 Gen. Elec. and repealed by Stats.1974, ch.
897, § 2, p.1900, eff. Jan. 1, 1977.) The coastal zone conservation commissions also were granted
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the authority to issue permits to control development within each region pending the enactment
of a statewide plan. (Former §§ 27400–27403.)


As established by the 1972 initiative measure, the statewide commission was composed of 12
members—six representatives from the regional commissions (one selected by each regional
commission) and six representatives of the public who were not members of any regional
commission and were appointed “equally by the Governor, the Senate Rules Committee, and the
Speaker of the Assembly.” (Former § 27202, subd. (d), enacted by Prop. 20, Nov. 7, 1972 Gen.
Elec. and repealed by Stats.1974, ch. 897, § 2, p.1900, eff. Jan. 1, 1977.) The regional commissions
were composed of a combination of local elected officials and public representatives. Like the
public *19  representatives of the statewide commission, the public representatives of the regional
commissions also were appointed equally by the Governor, the Senate Rules Committee, and the
Speaker of the Assembly. (Ibid.)


While the 1972 initiative measure was in effect, a question arose whether the public members
of the regional and statewide commissions who had been appointed by the Governor, the Senate
Rules Committee, and the Speaker of the Assembly had  ***39  the right to remain in office
for the life of the commissions (under the initiative measure, the commissions—as well as the
Coastal Zone Conservation Act itself—were to expire on January 1, 1977, when all of the tasks
prescribed by the act were required to be completed) or whether all of these members served at
the pleasure of their appointing authority. In Brown v. Superior Court (1975) 15 Cal.3d 52, 123
Cal.Rptr. 377, 538 P.2d 1137, this court concluded that the members of the commissions served
at the pleasure of their appointing authority, relying on the circumstances (1) that the Coastal
Zone Conservation Act contained no provision specifying a term of office for the members of
the regional or statewide commissions, and (2) that California law—dating from the California
Constitution of 1849—explicitly has provided that whenever the duration of any office is not
provided by law, the office is held at the pleasure of the appointing authority. (Cal. Const. of 1849,
art. XI, § 7; Cal. Const. of 1879, art. XX, § 16; Gov.Code, § 1301.) In reaching this conclusion,
the court in Brown rejected the contention that because the terms of all commission members
necessarily would end on January 1, 1977—when the act would expire—the act properly should be
interpreted to grant all commission members a fixed term lasting until January 1, 1977. This court
explained that “[n]othing in that limited duration ... suggests that the drafters or voters intended to
confer upon a public representative a term of office equal to the duration of the commission, and
thus **1070  deny state administrations elected after January of 1973 any role in the selection of
those representatives. The drafters and voters could reasonably choose to establish a commission
of limited duration, but one composed of politically responsive members subject to removal by
elected officials.” (Brown v. Superior Court, supra, 15 Cal.3d at p. 56, 123 Cal.Rptr. 377, 538 P.2d
1137.) In Brown, no separation of powers issue was raised or decided.
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The commissions created by the 1972 initiative measure completed their work in a timely fashion
and submitted a proposed coastal plan to the Legislature in December 1975. The following year
the Legislature enacted the California Coastal Act of 1976, a very lengthy and comprehensive
statutory scheme aimed at protecting the coastal zone. (§§ 30000–30900.) 3


3 The Coastal Act contains a lengthy series of legislative findings and declarations. (See §§
30001, 30001.2, 30001.5, 30002, 30004, 30006, 30006.5, 30007.5.)
Section 30001.5 “declares that the basic goals of the state for the coastal zone are to:
“(a) Protect, maintain, and, where feasible, enhance and restore the overall quality of the
coastal zone environment and its natural and artificial resources.
“(b) Assure orderly, balanced utilization and conservation of coastal zone resources taking
into account the social and economic needs of the people of the state.
“(c) Maximize public access to and along the coast and maximize public recreational
opportunities in the coastal zone consistent with sound resources conservation principles and
constitutionally protected rights of private property owners.
“(d) Assure priority for coastal-dependent and coastal-related development over other
development on the coast.
“(e) Encourage state and local initiatives and cooperation in preparing procedures to
implement coordinated planning and development for mutually beneficial uses, including
educational uses, in the coastal zone.”


*20  The Coastal Act created the Coastal Commission as the entity with the primary responsibility
for the implementation of the provisions of the Coastal Act (§ 30330) and designated the
Commission “the successor in interest to all remaining obligations, powers, duties, responsibilities,
and interests” of the statewide and regional coastal zone conservation commissions ***40
established by the 1972 initiative measure. (§ 30331.)


With regard to the selection and tenure of the membership of the Coastal Commission—the issues
central to the present proceeding—the Coastal Act set forth detailed provisions governing each
of these matters.


The Coastal Act provides that the Coastal Commission consists of 16 members, 12 voting and
three nonvoting. (§ 30301.) 4  The 12 voting members of the Coastal Commission consist of “[s]ix
representatives of the public from the state at large” and “[s]ix representatives selected from six
coastal regions.” (§ 30301, subds. (e), (f).)


4 The three nonvoting members of the Coastal Commission are: (1) the Secretary of the
Resources Agency, (2) the Secretary of the Business and Transportation and Housing, and
(3) the Chairperson of the State Lands Commission. (§§ 30301, subds.(a)-(c), 30301.5)
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The two agency secretaries are appointed by the Governor (subject to Senate confirmation)
and serve at the pleasure of the Governor. (Gov.Code, §§ 12800, 12801.) The State Lands
Commission is an entity in the Resources Agency (Gov.Code, § 12805), consisting of the
Controller, the Lieutenant Governor, and the Director of Finance (§ 6101), and the Office
of Chairperson of the State Lands Commission traditionally has rotated on an annual basis
between the Controller and the Lieutenant Governor. (See, e.g., < http://archives. slc.ca.gov/
Meeting _Summaries/Current _ Meeting/Commission_ Meeting_Summaries. htm> [as of
June 23, 2005] )


With regard to the six public members, the Governor, the Senate Rules Committee, and the Speaker
of the Assembly each select two such members. (§ 30301, subd. (e).) 5


5 Under the Standing Rules of the Senate, the Senate Rules Committee consists of the President
Pro Tempore of the Senate, who serves as chair, and four other members of the Senate elected
by the Senate.


*21  With regard to the six coastal regional representatives, the Governor selects one member from
the north coast region (consisting of the Counties of Del Norte, Humboldt, and Mendocino) and
one member from the south central coast region (consisting of the Counties of San Luis Obispo,
Santa Barbara, and Ventura), the Speaker of the Assembly selects one member from the central
coast region (consisting of the Counties of San **1071  Mateo, Santa Cruz, and Monterey) and one
member from the San Diego coast region (consisting of San Diego County), and the Senate Rules
Committee selects one member from the north central coast region (consisting of the Counties
of Sonoma and Marin, and the City and County of San Francisco) and one member from the
south coast region (consisting of the Counties of Los Angeles and Orange). (§ 30301, subd. (f).)
In addition, as to the selection of the regional representatives, the Act provides that the county
boards of supervisors and city selection committees within each region shall propose multiple
nominees (consisting of county supervisors or city council members who reside in the region) to
the appointing authority, and further provides that the appointing authority must make a selection
from the nominees proposed by the local governmental entities. (§ 30301.2.) 6


6 The Act provides that if the appointing authority notifies the local bodies that none of the first
group of nominees is acceptable, the appointing authority may request an additional set of
nominees. If the appointing authority requests an additional set of nominees, the appointing
authority must make the appointment from such nominees. (§ 30301.2, subd. (b).)


The Coastal Act, as initially enacted in 1976, provided that any member appointed by the Governor,
the Senate Rules Committee, or the Speaker of the Assembly “shall serve for two years at the
pleasure ***41  of their appointing power” and “may be reappointed for succeeding two-year
periods.” (Former § 30312, subd. (b), as enacted by Stats.1976, ch. 1330, § 1, p. 5970.) 7  The Act
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further specified that “[v]acancies that occur shall be filled ... in the same manner in which the
vacating member was selected or appointed.” (§ 30313.) 8


7 The Act further initially provided that although any member who qualified for membership
because of the office he or she held as a local elected official generally served at the pleasure
of his or her appointing authority, the membership of such an official on the Commission
would terminate 60 days after his or her elected term of office ended (or sooner if a
replacement was appointed by the appropriate appointing authority).


8 In addition to the foregoing provisions, the Coastal Act—explicitly recognizing “that the
duties, responsibilities, and quasi-judicial actions of the commission are sensitive and
extremely important for the well-being of current and future generations[,] and that the
public interest and principles of fundamental fairness and due process of law require that
the commission conduct its affairs in an open, objective, and impartial manner free of undue
influence and the abuse of power and authority” (§ 30320)—included a separate article,
entitled Fairness and Due Process (§§ 30320–30329), that precludes Commission members
from conducting any “ex parte communication” with any person who has a financial interest
in any matter before the Commission, unless the member fully discloses the communication
to the Commission on the record of the proceeding.


*22  For more than two decades after the creation of the Coastal Commission in 1976, the
Commission operated under the foregoing statutory provisions without serious constitutional
challenge. In the present proceeding, however, both the trial court and the Court of Appeal ruled
that the foregoing statutory provisions governing the appointment and tenure of commission
members violated the separation of powers clause of the California Constitution.


As noted above, in reaching its determination the Court of Appeal explained that in its view
“[t]he flaw [in the statutory scheme] is that the unfettered power to remove the majority of the
Commission's voting members, and to replace them with others, if they act in a manner disfavored
by the Senate Committee on Rules and the Speaker of the Assembly[,] makes those Commission
members subservient to the Legislature.” Further, the Court of Appeal emphasized that its “legal
conclusion—that the process for appointing voting members of the Commission violates the
separation of powers doctrine—is limited to the specific facts of this case, where a majority of the
Commission's voting members are appointed by the legislative branch and may be removed at the
pleasure of the legislative branch and there are no safeguards protecting against the Legislature's
ability to use this authority to interfere with the Commission members' executive power to
execute the laws. We express no opinion regarding the propriety of legislative appointments to
administrative agencies under circumstances different than presented here.” (Court of Appeal's
italics.)
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**1072  Shortly after the Court of Appeal rendered its decision in this matter, the Legislature
passed, and the Governor signed, an urgency measure amending the Coastal Act to provide that
members of the Coastal Commission who are appointed or selected by the Senate Rules Committee
or by the Speaker of the Assembly shall serve four-year terms and are not removable at the pleasure
of their appointing authority. (§ 30312, subds.(a)(2), (b)(2), as amended by Stats. 2003, 2d Ex.
Sess., ch. 1x, § 1.) Under the new legislation, members of the Commission who are appointed by
the Governor, by contrast, continue to ***42  serve two-year terms at the pleasure of the Governor.
(§ 30312, subds. (a)(1), (b)(1).) 9  The revised statute further provides that members appointed by
the Senate Rules Committee or by the Speaker of the Assembly may be reappointed for succeeding
four-year terms, and members appointed by the Governor may be reappointed for succeeding two-
year terms. (§ 30312, subd. (b)(1), (2).)


9 Under the amended statute, as under the prior version, a member of the Commission who
qualifies for membership because he or she holds a specified office as a locally elected
official ceases to be a member of the Commission 60 days after the termination of his or her
term of office as a locally elected official. (§ 30312, subds.(a), (b).)


The parties and amici curiae initially directed the bulk of their briefing to the question whether
the statutory provisions governing the appointment and *23  tenure of members of the Coastal
Commission that were in effect prior to the 2003 amendments violated the separation of powers
clause of the California Constitution. As we shall explain, however, the governing decisions
establish that the resolution of the case before us requires us to determine the validity of the current
statutory provisions, rather than the prior provisions in effect at the time of the rulings rendered by
the trial court or the Court of Appeal. Accordingly, after discussing the authorities underlying this
threshold procedural point, we shall turn to the substantive question whether the current Coastal
Act provisions relating to the appointment and tenure of the members of the Coastal Commission
violate the separation of powers clause of the California Constitution.


III


[1]  As noted, the proceeding before us is an appeal from a judgment granting injunctive relief in
favor of Marine Forests. Although Marine Forests earlier had filed an application with the Coastal
Commission for an after-the-fact permit and had been denied such a permit, the present proceeding
is not an administrative mandate proceeding brought by Marine Forests to contest the permit denial,
but rather is a separate action brought by that party to obtain an injunction prohibiting the Coastal
Commission from granting, denying, or conditioning permits and from hearing and determining
cease and desist orders in the future. As requested by Marine Forests, the trial court granted such
injunctive relief on the basis of plaintiff's separation of powers claim, and the Coastal Commission
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appealed from that judgment. Thus, the question before us on this appeal is the validity of the
judgment granting injunctive relief.


[2]  With the case in this posture, it is clear under a long and uniform line of California precedents
that the validity of the judgment must be determined on the basis of the current statutory provisions,
rather than on the basis of the statutory provisions that were in effect at the time the injunctive
order was entered. As observed by Witkin: “Because relief by injunction operates in the future,
appeals of injunctions are governed by the law in effect at the time the appellate court gives its
decision.” (6 Witkin, Cal. Procedure (4th ed. 1997) Provisional Remedies, § 399, p. 324 & cases
cited; see also 9 Witkin, Cal. Procedure, supra, Appeal, § 332, p. 373.)


The case of Building Industry Assn. v. City of Oxnard (1985) 40 Cal.3d 1, 218 Cal.Rptr. 672,
706 P.2d 285 provides an apt illustration of this principle. In the Building Industry case, after the
City of Oxnard enacted an ordinance imposing a “Growth Requirements Capital Fee” on new
developments, the plaintiff, an association representing the construction industry, ***43  brought
an action seeking an injunction against enforcement **1073  of the ordinance. *24  The trial
court denied injunctive relief and the plaintiff appealed. While the appeal was pending, the city
amended the challenged ordinance. On appeal before this court, the plaintiff contended that the
modification of the ordinance had no bearing on the resolution of the appeal, but we rejected that
contention, explaining that “past California decisions establish that in proceedings of this nature
—where injunctive relief against a legislative enactment is sought—the relevant provision for
purposes of the appeal is the measure which is in effect at the time the appeal is decided.” (40
cal.3d at p. 3, 218 cal.rptr. 672, 706 P.2d 285.)


Numerous California decisions have applied this rule. (See, e.g., Kash Enterprises, Inc. v. City of
Los Angeles (1977) 19 Cal.3d 294, 306, 138 Cal.Rptr. 53, 562 P.2d 1302, fn. 6 [“Under settled
principles, the version of the ordinance in force at present is the relevant legislation for purposes
of this appeal [of an order denying injunctive relief].”]; Tulare Irr. Dist. v. Lindsay–Strathmore Irr.
Dist. (1935) 3 Cal.2d 489, 527–528, 45 P.2d 972 [“the rule is well settled that on appeals involving
injunction decrees, the law in effect when the appellate court renders its opinion must be applied”].)


Accordingly, in resolving this appeal from the trial court's judgment granting injunctive relief
against the Coastal Commission, we must determine whether the injunction should be affirmed
in light of the current statutory provisions. If the current statutory provisions are constitutional,
the injunction prohibiting the Commission from granting, denying, or conditioning permits in the
future (or from holding hearings on and determining cease and desist orders) cannot be upheld
on appeal.


We now turn to the question of the constitutionality of the current Coastal Act provisions under
the California separation of powers clause.
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IV


Article III, section 3 of the California Constitution—this state's separation of powers clause—
provides: “The powers of state government are legislative, executive, and judicial. Persons charged
with the exercise of one power may not exercise either of the others except as permitted by this
Constitution.”


In discussing this constitutional provision in Superior Court v. County of Mendocino (1996) 13
Cal.4th 45, 51 Cal.Rptr.2d 837, 913 P.2d 1046 (County of Mendocino), we explained: “Although
the language of California Constitution article III, section 3, may suggest a sharp demarcation
between the operations of the three branches of government, California decisions have long
recognized that, in reality, the separation of powers doctrine ‘ “does not mean that the three
departments of our government are not in many respects *25  mutually dependent” ’ [citation],
or that the actions of one branch may not significantly affect those of another branch. Indeed,
upon brief reflection, the substantial interrelatedness of the three branches' action is apparent and
commonplace: the judiciary passes upon the constitutional validity of legislative and executive
actions, the Legislature enacts statutes that govern the procedures and evidentiary rules applicable
in judicial and executive proceedings, and the Governor appoints judges and participates in the
legislative process through the veto power. Such interrelationship, of course, lies at the heart of the
constitutional theory of ‘checks and balances' that the separation of powers doctrine is intended to
serve.” (13 Cal.4th at pp. 52–53, 51 Cal.Rptr.2d 837, 913 P.2d 1046.)


***44  [3]  In County of Mendocino, we continued: “At the same time, [the separation of
powers] doctrine unquestionably places limits upon the actions of each branch with respect
to the other branches. The judiciary, in reviewing statutes enacted by the Legislature, may
not undertake to evaluate the wisdom of the policies embodied in such legislation; absent a
constitutional prohibition, the choice among competing policy considerations in enacting laws
is a legislative function. [Citation.] The executive branch, in expending public funds, may
not disregard legislatively prescribed directives and limits pertaining to the use of such funds.
[Citation.] And the Legislature may not undertake **1074  to readjudicate controversies that
have been litigated in the courts and resolved by final judicial judgment. [Citations.]” (County of
Mendocino, supra, 13 Cal.4th 45, 53, 51 Cal.Rptr.2d 837, 913 P.2d 1046.) As we more recently
expressed this point: “The separation of powers doctrine limits the authority of one of the three
branches of government to arrogate to itself the core functions of another branch.” (Carmel Valley
Fire Protection Dist. v. State of California (2001) 25 Cal.4th 287, 297, 105 Cal.Rptr.2d 636, 20
P.3d 533.)
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[4]  In the present case we address a separation of powers challenge to the Coastal Commission.
Like many other modern administrative agencies established by the Legislature, the Coastal
Commission is authorized (by the Coastal Act) to perform a variety of governmental functions,
some generally characterized as “executive,” some “quasi-legislative,” and some “quasi-judicial.”
As a general matter, the Commission performs an “executive” function insofar as it carries
out programs and policies established by the Legislature, and the Commission is included for
administrative purposes in the Resources Agency, a part of the executive branch. (§ 30300.)
The Commission performs a “quasi-legislative” function when it engages in rulemaking through
the adoption of regulations (Pacific Legal Foundation v. California Coastal Com. (1982) 33
Cal.3d 158, 168, 188 Cal.Rptr. 104, 655 P.2d 306), and a “quasi-judicial” function when it
passes upon applications for coastal development permits (Davis v. California Coastal Zone
Conservation Com. (1976) 57 Cal.App.3d 700, 707, 129 Cal.Rptr. 417), when it reviews the
validity of a local government's coastal program (City of Chula Vista v. Superior Court (1982) 133
Cal.App.3d 472, 488, 183 Cal.Rptr. 909), *26  and when it issues cease and desist orders with
regard to unauthorized development (Ojavan Investors, Inc. v. California Coastal Com. (1994) 26
Cal.App.4th 516, 528, 32 Cal.Rptr.2d 103).


As the Court of Appeal recognized, however, the constitutional propriety of an administrative
agency's performance of such varied functions long has been firmly established under California
law (see, e.g., Jersey Maid Milk Products v. Brock (1939) 13 Cal.2d 620, 658–659, 91 P.2d
577; Gaylord v. City of Pasadena (1917) 175 Cal. 433, 436–440, 166 P. 348), and Marine
Forests' separation of powers claim does not rest simply upon the varied nature or scope of the
governmental authority granted to, and exercised by, the Coastal Commission. Instead, Marine
Forests asserts there is a fatal constitutional flaw in the statutory provisions governing the
appointment and tenure of the members of the Commission authorized to perform these varied
functions. Marine Forests maintains that because the Commission, in light of its functions, properly
must be considered part of the executive branch, the current statutory provisions violate the
separation of powers clause embodied in the California Constitution by providing that a majority
of the voting members of the Commission are to be appointed by,  ***45  and are subject to
reappointment by, officials or entities that are part of the legislative branch. Although we agree that
the Coastal Commission properly is considered part of the executive branch, for the reasons set
forth below we do not agree that the challenged statutory provisions governing the appointment and
reappointment of Commission members violate the separation of powers clause of the California
Constitution.


In support of its separation of powers argument, Marine Forests relies in part upon a number of
decisions of the United States Supreme Court interpreting and applying the separation of powers
principles embodied in the United States Constitution. In Buckley v. Valeo, supra, 424 U.S. 1, 109–
143, 96 S.Ct. 612, 46 L.Ed.2d 659, for example, the high court addressed a constitutional challenge
to the provisions of a federal statute governing the appointment of the members of the Federal
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Election Commission—a body, like the Coastal Commission, charged with a variety of functions
similar to those exercised by most contemporary administrative agencies. The statute in question in
Buckley provided that of the six voting members of the Federal Election Commission, two were to
be appointed by the President pro tempore of the United States Senate (upon the recommendations
of the majority and minority leaders of the Senate), two by the Speaker of the United States House
of Representatives (upon **1075  the recommendations of the majority and minority leaders of
the House), and two by the President. The statute further required that each of the six voting
members be confirmed by a majority of both houses of Congress and also prohibited each of the
three appointing authorities from choosing both of its appointees from the same political party.


*27  In challenging the statute, the plaintiffs in Buckley maintained that because the Federal
Election Commission was authorized to exercise wide-ranging rulemaking and enforcement
powers, “Congress is precluded under the principle of separation of powers from vesting in itself
the authority to appoint those who will exercise such authority.” (Buckley v. Valeo, supra, 424 U.S.
1, 118, 96 S.Ct. 612, 46 L.Ed.2d 659.) In sustaining the plaintiffs' separation of powers challenge
to the federal statutory provisions at issue in that case, the high court in Buckley relied principally
upon the appointments clause—article II, section 2, clause 2—of the United States Constitution,
concluding that under this provision neither Congress nor its officers could be granted the authority
to appoint an officer who is to exercise such executive authority. (424 U.S. at pp. 124–137, 96
S.Ct. 612.) Because the members of the Federal Election Commission had not been appointed
in conformity with the requirements of the appointments clause, the court in Buckley held that
under the federal separation of powers doctrine the commission was precluded from exercising
the broad administrative powers that the statute empowered it to perform. (424 U.S. at pp. 137–
141, 96 S.Ct. 612.)


The high court's holding in Buckley—that under the federal separation of powers doctrine neither
Congress nor congressional leaders may be granted the authority to appoint an executive officer
—drew support from a number of prior United States Supreme Court decisions. (See, e.g., Myers
v. United States, supra, 272 U.S. 52, 117, 47 S.Ct. 21, 71 L.Ed. 160 [the executive power granted
the President by article II “included the appointment and removal of executive subordinates”];
Springer v. Philippine Islands (1928) 277 U.S. 189, 202, 48 S.Ct. 480, 72 L.Ed. 845 [invalidating
Philippine statute that purported to grant executive authority to legislative appointees, observing
that “[l]egislative power, as distinguished ***46  from executive power, is the authority to make
laws, but not to enforce them or appoint the agents charged with the duty of such enforcement.
The latter are executive functions”]; Humphrey's Executor v. United States (1935) 295 U.S. 602,
624–625, 55 S.Ct. 869, 79 L.Ed. 1611 [upholding legislative restrictions upon President's power to
remove members of independent regulatory agencies, but recognizing that such executive officers
were to be appointed by the President].) In addition, in the years following the high court's decision
in Buckley, a number of United States Supreme Court decisions have reconfirmed that under
federal separation of powers principles the appointment and removal of executive officers are
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considered executive functions that may not be vested in Congress as a whole or in individual
members of Congress. (See, e.g., Bowsher v. Synar (1986) 478 U.S. 714, 106 S.Ct. 3181, 92
L.Ed.2d 583 [invaliding statutory provision that authorized the Controller General, an official
subject to removal by Congress, to exercise an executive function]; MWAA v. CAAN (1991) 501
U.S. 252, 111 S.Ct. 2298, 115 L.Ed.2d 236 [invalidating statutory provision conferring upon a
*28  board of review composed of nine members of Congress the authority to veto executive
decisions of the Metropolitan Washington Airports Authority, an executive body].)


Although these federal decisions establish that the provisions of the Coastal Act here at issue
would be of doubtful validity if the Coastal Commission were a federal agency and the statutory
provisions were to be judged under the federal separation of powers doctrine, the flaw in Marine
Forests' reliance upon these federal decisions lies in the implicit assumption that the separation
of powers doctrine embodied in the federal Constitution is equivalent to the separation of powers
clause of the California Constitution. As we shall see, with respect to the exercise of the particular
governmental function at issue in this case—the authority to appoint executive officers—the
federal and California Constitutions are quite distinct, **1076  rendering inapposite the federal
authorities upon which Marine Forests relies.


[5]  In the analysis that follows, we begin with a brief overview of several basic differences
between the structure of the federal Constitution and that of most state constitutions—differences
that explain why, as a general matter, separation of power decisions under the federal Constitution
cannot be applied uncritically in resolving separation of powers questions that may arise under
a state constitution. We then turn to the specific governmental function at issue in this case—
the appointment of executive officers—and explain that although under the federal Constitution
Congress is prohibited from appointing any federal executive officers, the California Constitution
imposes no similar categorical constraint upon legislative appointment of state executive officers.


Thereafter, we proceed to explain that although the Legislature is not precluded by the state
Constitution from providing for legislative appointment of executive officers, the state separation
of powers clause imposes limits upon the Legislature's exercise of this authority, restraining
the Legislature from overstepping its bounds by defeating or materially impairing the executive
function. Finally, we examine in detail the current provisions of the California Coastal Act relating
to the appointment and tenure of the Coastal Commission to determine whether such provisions
violate the separation of powers clause of the California Constitution, concluding that these
provisions do not violate this clause.


***47  V
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In the introduction to a recent scholarly law review article entitled Interpreting The Separation of
Powers in State Constitutions, Professor G. Alan Tarr observed: “To understand the separation of
powers in the *29  American states, one must be willing to explore the nature of state constitutions,
their historical development, and their underlying ideas, without preconceptions derived from
familiarity with the separation of powers on the national level.... The most cursory examination of
state constitutions confirms how distinctive state constitutions and governments are. The Federal
Constitution restricts the federal government both by imposing prohibitions on the government
and by granting the government only limited powers. Under state constitutions, by contrast, the
second restriction is largely missing, and thus the states exercise plenary legislative power.... [¶] Put
differently, despite the superficial similarities, state governments are not merely miniature versions
of the national government.” (Tarr, Interpreting The Separation of Powers in State Constitutions
(2003) 59 N.Y.U. Ann. Surv. Am. L. 329, 329–330 (hereafter Tarr).)


As Professor Tarr goes on to explain, “both federal and state constitutions agree with Montesquieu
in positing three branches of government—legislative, executive, and judicial—each invested
with a different function. The institutions created at the national and state levels also have a
surface similarity: state legislature and Congress, governor and president, state supreme court
and U.S. Supreme Court. But when one proceeds below the surface, one finds that those
apparently analogous structures of government and separation of powers quickly evaporate.” (Tarr,
supra, at p. 333.) With regard to the federal Constitution, “[t]he major concern in 1787 was to
introduce checks on the legislative branch which, as James Madison warned in Federalist No. 51,
‘necessarily predominates' in republican governments.” (Ibid.) On the other hand, “[m]ost early
state constitutions reflected a quite different sensibility. Typically the separation of powers was not
designed to balance power among the branches of government. Power tended to be concentrated
in the legislature, in most instances the only branch whose members were directly elected by the
people; to state constitution-makers this seemed altogether appropriate.” (Id. at p. 334.)


Of course, these cautionary admonitions do not mean that federal separation of powers decisions
never provide helpful guidance in interpreting the California separation of powers clause. In the
past, we have looked to federal decisions for assistance in interpreting our state constitutional
separation of powers doctrine in instances in which there were no fundamental differences between
the **1077  relevant constitutional provisions. (See, e.g., Carmel Valley Fire Protection Dist.
v. State of California, supra, 25 Cal.4th 287, 298–308, 105 Cal.Rptr.2d 636, 20 P.3d 533.) The
appropriateness of such reliance, however, necessarily depends upon the nature of the particular
separation of powers question that is at issue in a given case. The general teaching of the article
quoted above is simply that in interpreting and applying a state constitutional separation of powers
provision, a court must keep in mind potential structural differences between  *30  the state and
federal constitutions. As Professor Tarr observes, “[i]n interpreting state constitutions, one must ...
not assume that the definition of what is ‘executive’ or ‘legislative’ is the same at the state level
as at the national level.” (Tarr, supra, at p. 338.)
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VI


[6]  The separation of powers issue presented in this case concerns the authority ***48  to appoint
a public official who performs an executive function. The Framers of the federal Constitution, in
large part in reaction to the failures that occurred under the Articles of Confederation, opted to
establish a strong, unitary executive officer—the President—with extensive executive authority.
(See The Federalist Nos. 69, 70 (Alexander Hamilton).) One important feature of the decision
to create a strong executive was the adoption of the federal appointments clause—article II,
section 2, clause 2 of the United States Constitution 10 —which grants the President the exclusive
appointment authority over high executive officials, and authorizes Congress, by statute, to vest
the appointment of “inferior officers” “in the President alone, in the courts of law, or in the heads
of departments,” but pointedly does not authorize Congress itself to appoint any executive official.
(See, e.g., Buckley v. Valeo, supra, 424 U.S. 1, 124–136, 96 S.Ct. 612, 46 L.Ed.2d 659.) In light of
the language and history of the appointments clause, the United States Supreme Court has held that
under the federal separation of powers doctrine, neither Congress as a whole, nor congressional
leaders, may appoint a federal executive officer. (Ibid.)


10 Article II, section 2, clause 2 of the United States Constitution provides: “[The President] ...
by and with the advice and consent of the Senate, shall appoint ambassadors, other public
ministers and consuls, judges of the Supreme Court, and all other officers of the United
States, whose appointments are not herein otherwise provided for, and which shall be
established by law; but the Congress may by law vest the appointment of such inferior
officers, as they think proper, in the President alone, in the courts of law, or in the heads
of departments.”


The United States Supreme Court also has made clear, however, that the separation of powers
doctrine embodied in the federal Constitution, which governs the allocation and exercise of
governmental authority by the federal legislative, executive, and judicial branches, has no
application to the states. As the high court observed in Mayor of Philadelphia v. Educ. Equal.
League (1974) 415 U.S. 605, 615, footnote 13, 94 S.Ct. 1323, 39 L.Ed.2d 630: “The [federal]
Constitution does not impose on the States any particular plan for the distribution of governmental
powers.” (See also Dreyer v. Illinois (1902) 187 U.S. 71, 84, 23 S.Ct. 28, 47 L.Ed. 79.)


Accordingly, the separation of powers issue before us must be decided on the basis of the California
Constitution.
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*31  VII


[7]  [8]  Unlike the federal Constitution, the California Constitution—like many state
constitutions—embodies a structure of divided executive power, providing for the statewide
election of not only the Governor (and the Lieutenant Governor), but also of the Attorney General,
the State Treasurer, the Secretary of State, the Controller, and the Superintendent of Public
Instruction. 11  Furthermore, and perhaps most significantly, unlike the United States Congress,
which possesses only those specific powers delegated to it by the federal Constitution, it is well
established that the California Legislature **1078  possesses plenary legislative authority except
as specifically limited by the California Constitution. (See, e.g., Fitts v. Superior Court (1936) 6
Cal.2d 230, 234, 57 P.2d 510 [“we do not look to [the California] Constitution to determine whether
the [L]egislature is ***49  authorized to do an act, but only to see if it is prohibited. In other
words, unless restrained by constitutional provision, the [L]egislature is vested with the whole of
the legislative power of the state.”]; California Housing Finance Agency v. Patitucci (1978) 22
Cal.3d 171, 175, 148 Cal.Rptr. 875, 583 P.2d 729 [same]; see also People v. Tilton (1869) 37 Cal.
614, 626 [“... State Constitutions are not grants of power to the Legislature. Full power exists when
there is no limitation”].)


11 Provision for the statewide election of the Insurance Commissioner is statutory, rather than
constitutional. (See Ins.Code, § 12900; cf. Cal. Const., art. V, §§ 2 (Governor), 11 (Lieutenant
Governor, Attorney General, Controller, Secretary of State, and Treasurer); id., art. IX, § 2
(Superintendent of Public Instruction).)


[9]  In contrast to the federal Constitution, there is nothing in the California Constitution that grants
the Governor (or any other executive official) the exclusive or paramount authority to appoint all
executive officials or that prohibits the Legislature from exercising such authority. Moreover, as we
shall see, the history of the California Constitution and past judicial decisions make it abundantly
clear that under this state's Constitution the Legislature possesses authority not only to determine
whether to create new executive offices, agencies, or commissions, but also to decide who is to
appoint such executive officers and commissioners, including, at least as a general matter, the
authority to provide for such appointment by the Legislature itself.


We begin with the relevant provisions of California's first Constitution—the Constitution of 1849.


A


The 1849 Constitution contained two explicit provisions relating specifically to the appointment
of executive officials.
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*32  Article XI, section 6, of the 1849 Constitution provided: “All officers whose election or
appointment is not provided for by this Constitution, and all officers whose offices may hereafter be
created by law, shall be elected by the people, or appointed as the Legislature may direct.” (Italics
added.)


Article V, section 8, of the 1849 Constitution provided: “When any office shall, from any cause
become vacant, and no mode is provided by the Constitution and laws for filling such vacancy, the
Governor shall have the power to fill such vacancy by granting a commission, which shall expire at
the end of the next session of the Legislature, or at the next election by the people.” (Italics added.)


Thus, the 1849 Constitution established that, except as otherwise provided by the Constitution,
the Legislature possessed the constitutional authority to determine the method for appointing
executive officers, and that the Governor possessed the authority to fill a vacancy in such
offices only when no method for filling such vacancies had been provided by the Constitution or
legislation—and then only on an interim basis.


By its terms, article XI, section 6 of the 1849 Constitution provided simply that public officers
whose election or appointment was not specified by the Constitution “shall be elected by the
people, or appointed as the Legislature shall direct,” and did not explicitly address the question
whether the provision contemplated that the Legislature could provide for the appointment
of public officers by the Legislature itself. 12  ***50  Very shortly after the adoption of the
Constitution, however, the Legislature made clear by its own contemporary interpretation that it
was understood the constitutional provision authorized the Legislature, by legislative enactment,
to provide for the appointment of state officers by the Legislature itself.


12 The 1849 Constitution contained a provision prohibiting any member of the Legislature,
during his or her legislative term, from being appointed to “any civil office of profit, under
this State, which shall have been created ... during such term, except such office as may
be filled by election by the people” (Cal. Const. of 1849, art. IV, § 20), but contained no
provision prohibiting the Legislature from appointing nonlegislators to such office. The
current California Constitution contains an analogous but somewhat broader provision,
prohibiting a state legislator from holding any appointive state office during his or her term
of office. (Cal. Const., art. IV, § 13 [“A member of the Legislature may not, during the term
for which the member is elected, hold any office or employment under the State other than
an elective office.”].)


**1079  The second piece of legislation passed by California's first Legislature was a bill creating
the Office of State Printer and providing that the State Printer would be elected by the Legislature.
(Stats.1850, ch. 2, p. 45.) Several months later, the Legislature created a four-member Board of
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Health for the Port of San Francisco, consisting of the Mayor of San Francisco and three additional
members appointed by the Legislature. (Stats.1850, ch. 64, *33  p. 162.) The following year, the
Legislature created a State Hospital to be administered by an eight-member board, all of whom
were appointed by the Legislature. (Stats.1851, ch. 127, p. 500.)


Very early decisions of this court confirmed both the primacy of the Legislature's constitutional
role in determining how and by whom executive officers should be appointed, and the very limited
nature of the role that the state Constitution granted to the Governor with regard to this function.
(See, e.g., People v. Fitch (1851) 1 Cal. 519, 536; People v. Jewett (1856) 6 Cal. 291, 293.)
In People v. Mizner (1857) 7 Cal. 519, 524–525, this court, after reviewing the applicable state
constitutional provisions quoted above, declared in this regard: “It would seem that the evident
intent and whole spirit of the Constitution of the State was to limit the patronage of the Executive
within very narrow bounds.” (Italics added; see also People v. Tilton, supra, 37 Cal. 614, 622 [“
‘Our Constitution, whether wisely or unwisely, it is not our province to determine, has studiously
restricted the patronage of the Governor.’ ”].) 13  Although the Constitution of 1849, like the
Constitution today, included provisions specifying that “[t]he supreme executive power of this
State shall be vested in ... the Governor” and that “[the Governor] shall see that the laws are
faithfully executed” (Const. of 1849, art. V, §§ 1, 7 [see now Cal. Const., art. V, § 1] ), none of the
numerous authorities cited above suggested that these provisions could be interpreted to grant the
Governor a broad power to appoint executive officers in the absence of statutory authorization,
in part because of the specific constitutional provision that expressly granted the Governor only a
limited authority to fill vacancies in such offices. (Cal. Const. of 1849, art. V, § 8.) 14


13 As these early decisions noted, other provisions of the 1849 Constitution were consistent
with this approach. This Constitution provided that all of the statewide constitutional officers
would be selected by election by the people, but also provided that prior to the initial
election, the Legislature would appoint the first Attorney General, Treasurer, Comptroller,
and Surveyor General, as well as the first justices of the Supreme Court (id., art. V, § 20; id.,
art. VI, § 3); the Governor was given the authority to appoint, with the advice and consent
of the Senate, only the first Secretary of State (id., art. V, § 19).


14 In McCauley v. Brooks (1860) 16 Cal. 11, 40, 1860 WL 895, the court, in listing a number
of important functions or duties as to which the Governor, as head of the executive branch,
has broad discretion that generally is not subject to judicial review, noted in dictum that
the Governor “can exercise his discretion in numerous appointments to office.” Nothing in
McCauley, however, indicates that the appointments to which this brief passage refers were
other than appointments to the numerous offices that the Governor was authorized to fill
either by virtue of the constitutional provision relating to vacancies, or the numerous then
existing statutes providing for gubernatorial appointment. Unlike the cases discussed in text
above, McCauley itself did not involve an issue relating to an appointment to office, but



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1851000996&pubNum=220&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&fi=co_pp_sp_220_536&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_536 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1856001871&pubNum=220&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&fi=co_pp_sp_220_293&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_293 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1857001903&pubNum=220&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&fi=co_pp_sp_220_524&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_524 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1869002464&pubNum=0000220&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&fi=co_pp_sp_220_622&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_622 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART5S1&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART5S7&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART5S1&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART5S8&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART5S20&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART6S3&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART5S19&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1860002177&pubNum=220&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&fi=co_pp_sp_220_40&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_40 





Marine Forests Society v. California Coastal Com., 36 Cal.4th 1 (2005)
113 P.3d 1062, 30 Cal.Rptr.3d 30, 35 Envtl. L. Rep. 20,132, 05 Cal. Daily Op. Serv. 5501


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 29


rather concerned the unrelated procedural question whether a writ of mandamus could be
issued to compel the Controller to perform a ministerial act—in that case, the issuance of a
warrant for a sum due from the state that was payable from available, appropriated funds.
On this procedural point, the court in McCauley held that a writ of mandamus could issue to
compel this type of ministerial act by an executive officer.


***51  *34  With regard to the separation of powers question before us today, the most directly
relevant of the early California decisions is People v. Langdon (1857) 8 Cal. 1, 1857 WL 770.
In Langdon, a dispute arose with regard to who properly held the public office of superintendent
of the state asylum for the insane—the person who had been appointed by the Governor to a
vacancy in the position, or the person subsequently appointed by the Legislature. The governing
statute provided that the superintendent was to be appointed for a two-year term by a vote of the
Legislature on joint-ballot, but the Governor's appointee (who had been appointed to fill a vacancy)
challenged the applicable statute as a violation of the state separation of powers clause, arguing
that “[t]o create the office, **1080  prescribe the duration of the term, and to define the powers
and duties of the office are clearly legislative functions, but to fill this office by an election in joint
convention is not a legislative function. It is most clearly an invasion of the executive power of
the State, or the rights of the people to elect.” (8 Cal. at p. 4.)


Restating and responding to this argument, the court in Langdon observed: “The appellant contends
that, under the third article [separation of powers] and the sixth section of the eleventh article of
the Constitution [election or appointment of officers], the Legislature have no power to elect an
incumbent to an office. The third article provides for the distribution of the powers of government
between the executive, legislative, and judicial branches of government, and forbids those charged
with duties belonging to one, from exercising functions appertaining to another department. 15


Under this provision, it is urged that the Legislature may create the office, but cannot elect the
officer; that it would be exercising power belonging to the executive branch of the government, or
to the people. Unhappily for the argument, there is no fourth branch of the government recognized
by the third article of the Constitution, which is represented by the people, and if there is any
encroachment upon any other department, it must be upon the Executive.” (People v. Langdon,
supra, 8 Cal. 1, 15–16.)


15 The language of the separation of powers provision of the 1849 Constitution was similar
to the current provision, and read in full: “The Powers of the Government of the State
of California shall be divided into three departments: the Legislative, the Executive, and
Judicial; and no person charged with the exercise of powers belonging to one of these
departments, shall exercise any functions appertaining to either of the others, except in the
cases hereinafter expressly directed or permitted.” (Cal. Const. of 1849, art. III.)


The court in Langdon then explained: “The power to fill an office is political, and this power is
exercised in common by the Legislatures, the Governors, and other executive officers, of every
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State in the Union, unless it has been expressly withdrawn, by the organic law of the State. That
it has not been by our Constitution, there can be no doubt: First, because there is no *35  clause
that would warrant such a construction: and, Second, because there are several that would forbid
it.” (People v. Langdon, supra, 8 Cal. 1, 16.)


***52  After reviewing the language of article XI, section 6 of the 1849 Constitution—that all
officers whose election or appointment is not provided by the Constitution “shall be elected by the
people, or appointed, as the Legislature may direct ” (italics added)—and rejecting as specious
the claim that the use of the term “appointed” prohibited the Legislature from providing for
the selection of an officer through “election” by the members of the Legislature (rather than by
“appointment” by the Legislature), the court in Langdon declared emphatically: “It would be
useless to pursue this argument further; this power has been always exercised by the Legislature,
and never before denied. It is not prohibited by the Constitution, and according to the theory and
spirit of our institutions, is safer when exercised by the immediate representatives of the people,
than when lodged in the hands of the Executive.” (People v. Langdon, supra, 8 Cal. 1, 16, italics
added.)


Subsequent cases decided under the 1849 Constitution reiterated the principles set forth in the early
cases, confirming the Legislature's broad authority over the appointment of executive officers,
including the power to authorize the appointment of such officers by the Legislature itself. (See,
e.g., Wetherbee v. Cazneau (1862) 20 Cal. 503, 508, 1862 WL 575; People v. Tilton, supra, 37 Cal.
614, 621–623; In re Bulger (1873) 45 Cal. 553, 559.) 16


16 The 1849 Constitution of California was hardly alone in recognizing the Legislature's
authority to appoint executive officers. In The Federalist No. 47, James Madison reviewed
the structure of a number of the state constitutions that were in existence at the time of the
drafting of the federal Constitution in 1787, and noted that the constitutions of at least seven
of the original colonies (New Hampshire, Massachusetts, New York, Delaware, Virginia,
South Carolina, and Georgia) provided for the appointment of at least some executive
officers by the Legislature itself, including, in a number of instances, the state governor. (The
Federalist No. 47, at pp. 303–307 (James Madison) (Clinton Rossiter ed.1961).) Although
Madison objected to the legislative appointment of executive officers and was instrumental
in persuading the drafters of the federal Constitution to incorporate a different structure into
the federal Constitution, the drafters of the 1849 Constitution of California opted, in this
instance, to model the relevant provisions of the California Constitution on the earlier state
models.


**1081  In 1872, as part of the adoption of the initial Political Code, the Legislature enacted
a general statute providing that, in the absence of a specific statute prescribing the appointing
authority for a particular office, the officer would be appointed by the Governor. (Pol.Code of 1872,



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1857001917&pubNum=220&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&fi=co_pp_sp_220_16&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_16 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART11S6&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1857001917&pubNum=220&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&fi=co_pp_sp_220_16&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_16 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1862001990&pubNum=220&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&fi=co_pp_sp_220_508&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_508 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1869002464&pubNum=220&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&fi=co_pp_sp_220_621&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_621 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1869002464&pubNum=220&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&fi=co_pp_sp_220_621&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_621 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1873003656&pubNum=220&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&fi=co_pp_sp_220_559&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_559 





Marine Forests Society v. California Coastal Com., 36 Cal.4th 1 (2005)
113 P.3d 1062, 30 Cal.Rptr.3d 30, 35 Envtl. L. Rep. 20,132, 05 Cal. Daily Op. Serv. 5501


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 31


§ 875 [“Every officer, the mode of whose appointment is not prescribed by the Constitution or
statutes, must be appointed by the Governor”].) This provision—whose terms are now embodied
in nearly identical language in Government Code section 1300 17 —recognizes that the Legislature
retains the authority to determine the mode of *36  appointment of state officers by the enactment
of an applicable statute, but in the absence of such an enactment the Governor is statutorily
empowered to appoint the officer.


17 Government Code section 1300 provides: “Every officer, the mode of whose appointment is
not prescribed by law, shall be appointed by the Governor.”


B


Thirty years after the adoption of the 1849 Constitution, a constitutional convention was convened
in California to draft a new Constitution.


During the 1878–1879 Constitutional Convention, two delegates proposed the adoption of revised
constitutional provisions that would have conferred upon the ***53  Governor the general
authority to appoint state executive officers and would have prohibited the Legislature itself
from appointing such officers. (See 1 Willis & Stockton, Debates and Proceedings, Cal. Const.
Convention 1878–1879, p. 147 [amendment proposed by Mr. White: “The Governor shall
nominate, and by and with the advice and consent of the Senate ... appoint all officers whose
offices ... may be created by law, and whose appointment or election is not otherwise provided
for; and no such officer shall be appointed or elected by the Legislature, or by any legislative
enactment.” (Italics added.)]; id. at p. 177 [amendment proposed by Mr. Dudley: “All officers
whose election or appointment is not provided for by this Constitution, and all officers whose
offices may hereafter be created by law, shall be elected by the people, or appointed, as the
Legislature may direct. All appointed officers of the State Government must be appointed by the
Governor [with specified exceptions].... No office shall be filled by appointment of the Legislature,
or either branch thereof, save the offices of its own body.” (Italics added.)].) Neither of the
proposed revisions, however, was adopted by the convention, and instead the convention adopted
constitutional provisions that, in all relevant respects, paralleled the earlier provisions of the 1849
Constitution. 18


18 The subject formerly set forth in article XI, section 6 of the 1849 Constitution was moved
to article XX, section 4 of the 1879 Constitution, which provided in full: “All officers or
Commissioners whose election or appointment is not provided by this Constitution, and all
officers or Commissioners whose offices or duties may hereafter be created by law, shall be
elected by the people, or appointed, as the Legislature may direct.”
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The provision relating to the Governor's limited power to fill vacancies, formerly set forth
in article V, section 8 of the 1849 Constitution, was continued as article V, section 8 of the
1879 Constitution.


Ten years after the adoption of the 1879 Constitution, a separation of powers claim similar to that
before us today came before this court in People v. Freeman (1889) 80 Cal. 233, 22 P. 173. Freeman
was an action instituted by the Governor, seeking to oust a member of the state library board of
trustees on the ground that the applicable statutory provision that *37  granted the Legislature the
power to appoint (for a four-year term) all five members of the library board was unconstitutional
under the separation of powers doctrine. In Freeman, the Governor contended that “appointing to
office is intrinsically, essentially, and exclusively an executive function, and therefore cannot be
exercised by the legislature.” (80 Cal. at p. 234, 22 P. 173.) In support of this claim, the Governor
relied upon statements in a few out-of-state **1082  decisions and upon a passage from a letter
written by Thomas Jefferson, in which Jefferson expressed the view that “ ‘[n]omination to office
is an executive function’ ” and that “ ‘to give it to the legislature ... is a violation of the principle
of the separation of powers....' ” (Id. at p. 235, 22 P. 173.)


In People v. Freeman, supra, 80 Cal. 233, 22 P. 173, this court, in a unanimous opinion by
Chief Justice Beatty, rejected the Governor's contention, explaining: “No doubt these views
as to the intrinsic nature of the power of appointment or of nomination to office, and the
expediency of confining it to the executive department of the government, are entitled to the
highest considerations, but the question here is, not what the constitution ought to be, but what it
is, or, in other words, what was the intention of its framers as to this particular matter. Of course
if there had been at the time of its adoption a general consensus of opinion in harmony with the
views of Mr. Jefferson, as above quoted, we ***54  should be forced to conclude that its framers
intended to forbid to the legislature the exercise of this power of appointment to office. But there
was no such consensus of opinion. On the contrary, it had not only been decided in other states of
the Union under constitutions containing provisions substantially equivalent to the sections above
quoted from our own, that the legislature could fill offices by itself created, but our own supreme
court, construing identical provisions of our old constitution, had come to the same conclusion.
(People v. Langdon, 8 Cal. at 16.) In view of this construction, so long acquiesced in and acted
upon, it must be held that the convention of 1879 in readopting the provisions so construed, in the
identical terms of the old constitution, intended that they should have the same operation and effect
formerly attributed to them. If they had meant to prescribe a different rule, it would have been easy
to express such intention in language not to be misunderstood, and leaving nothing to construction.
[¶] Upon these considerations, we feel constrained to hold that the power of appointment to office,
so far as it is not regulated by express provisions of the constitution, may be regulated by law, and
if the law so prescribes, may be exercised by the members of the legislature.” (Id., at pp. 235–
236, 22 P. 173.) 19
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19 Contrary to the assertion of counsel for Marine Forests at oral argument, nothing in the
opinion in Freeman characterizes the library board at issue in that case as a legislative rather
than an executive agency.


Accordingly, the decision in Freeman reconfirmed that under the California Constitution of
1879, as under the Constitution of 1849, the appointment of *38  executive officers was not an
exclusively executive function and that a statute providing for legislative appointment of such
officers did not violate the separation of powers provision of the California Constitution. (See also
Ex Parte Gerino (1904) 143 Cal. 412, 414, 77 P. 166 [“The legislature has power ... to declare
the manner in which officers other than those provided by the constitution shall be chosen. Such
officers may be appointed by the legislature itself, or the duty of appointment may be delegated
and imposed upon some other person or body”].)


C


In 1934, the California Constitution was amended to adopt a new article creating a state civil
service system that covered the great bulk of state employees and provided for appointment and
promotion of such employees on the basis of competitive examination. (Cal. Const., former art.
XXIV, now Cal. Const., art. VII.) Members of boards and commissions—such as the members of
the Coastal Commission—however, always have been exempt from the civil service system (Cal.
Const., former art. XXIV, § 4, subds. (a), (d), now Cal. Const., art. VII, § 4, subd. (d)), and thus
the adoption of the civil service article did not affect the constitutional provisions regarding the
appointment of such high state officials.


As a result of the passage of a great variety of initiative measures and legislatively initiated
constitutional provisions during the first six decades of the twentieth century, the California
Constitution had become a very long and prolix document by the 1960's, and the California
Constitution Revision Commission was appointed to undertake a **1083  comprehensive review
of the California Constitution and propose appropriate revisions. (See Grodin et al., The Cal.
State Constitution: A Reference Guide (1993) p. 19.) Upon the recommendations of the California
Constitution Revision Commission, the constitutional ***55  provision specifically relating to
the appointment of executive officers was removed from the Constitution in 1970, but, as we
shall see, the historical materials accompanying this change make it clear that this change was not
intended to, and did not in fact, alter the state constitutional allocation of power with regard to the
appointment of executive officers, such as the members of boards and commissions.


Former article XX, section 4—the provision of the 1879 Constitution relating to the appointment
of executive officers (see, ante, 30 Cal.Rptr.3d at p. 53, 113 P.3d at p. 1081, fn. 18)—was one of a
number of constitutional provisions that were repealed by a partial constitutional revision passed
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at the November 1970 general election. The ballot pamphlet distributed to voters explained that
the purpose of the proposed deletions was to place “the subject matter of the deleted provisions ...
under legislative control through the enactment of statutes.” *39  Ballot Pamp., Gen. Elec. (Nov.
3, 1970) analysis of Prop. 16 by Legis. Counsel, p. 26, italics added.) Further, the report of the
California Constitution Revision Commission that proposed the deletion of this provision from
the Constitution explained: “The provision apparently was intended during the early days of
statehood to confirm the power of the Legislature to establish departments and agencies other than
those specifically created by the Constitution. Since there is nothing elsewhere in the Constitution
restricting the now accepted inherent power of the Legislature to establish new offices, agencies,
and departments, this provision is constitutionally unnecessary.” (Cal. Const. Revision Com.,
Proposed Revision (1970) p. 36.) At the time of the repeal of former article XX, section 4,
Government Code section 1300 provided, as it does today, that “[e]very officer, the mode of
whose appointment is not prescribed by law, shall be appointed by the Governor.” (Italics added.)
Accordingly, the repeal did not affect the Legislature's primary authority to determine the mode
of appointment of executive officers through legislation. Nothing in the constitutional change
suggests any intent to withdraw constitutional authority from the Legislature or to grant additional
constitutional authority to the Governor or any other official in the executive branch.


The other relevant constitutional provision of the 1879 Constitution—article VIII, section 5,
relating to the Governor's authority to fill vacancies—was moved to article V, section 5,
subdivision (a) as part of an earlier 1966 constitutional revision. The latter provision now reads:
“Unless the law otherwise provides, the Governor may fill a vacancy in office by appointment
until a successor qualifies.” (Italics added.) By its terms, it is clear that this revision also did not
withdraw any constitutional authority from the Legislature.


A brief filed by one of the many amici curiae in this matter argues that the early California
separation of powers decisions that we have discussed above should be viewed as no longer
applicable because of the change in the California Constitution in 1970. The brief contends that
when the provision expressly recognizing the Legislature's authority over the appointment of
executive officers was deleted from the Constitution, “the power became merely statutory, as its
constitutional basis no longer exists.”


This argument reflects a fundamental misunderstanding of state constitutional principles. As
already noted, California decisions long have made it clear that under our Constitution the
Legislature enjoys plenary legislative powers unless there is an explicit prohibition of legislative
action in the Constitution itself. (See, e.g., ***56  Fitts v. Superior Court, supra, 6 Cal.2d 230, 234,
57 P.2d 510.) As we have seen, when the express constitutional provision relating to appointment
of officers was removed from the California Constitution as part of the constitutional revision
process in the early 1970's, the rationale for the *40  deletion was that there was no need to
retain the provision in the Constitution in view of the Legislature's plenary legislative authority
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on this subject and the firmly established nature of its prerogative in **1084  this area. Thus,
amicus curiae is in error in suggesting that the constitutional change in 1970 should be interpreted
as having altered the allocation of authority between the legislative and executive branches with
respect to the appointment of executive officers.


VIII


As the foregoing discussion reveals, from the inception of the California Constitution in 1849 it
has been uniformly recognized that under our state's Constitution the appointment of executive
officers is not an exclusively executive function that may be exercised only by members of the
executive branch, and that the Legislature possesses the power to determine through legislative
enactment by whom an executive officer should be appointed, including the authority to provide for
the appointment of executive officers by the Legislature itself. Unlike the structure prescribed by
the federal Constitution, under the California Constitution the general power to appoint executive
officers never has been viewed as an inherent or exclusive power of the executive branch.


Contrary to the contention of Marine Forests, the case of Parker v. Riley (1941) 18 Cal.2d 83,
113 P.2d 873 is in no way inconsistent with this conclusion. In Parker, this court addressed a two-
pronged constitutional challenge to a statute that created a Commission on Interstate Cooperation,
a body “charged with the duty of furthering the participation of the state as a member of the
Council of State Governments” and with “confer[ring] with officials of other states and the federal
government to formulate proposals for cooperation between the state and such other governments.”
(Id. at p. 84, 113 P.2d 873.) The statute established a five-member Senate Committee on Interstate
Cooperation and a five-member Assembly Committee on Interstate Cooperation, whose members
were to be chosen in the same manner as other legislative committees, and further provided that
the membership of the overall state Commission on Interstate Cooperation was to be made up of
the five members of the Senate Committee, the five members of the Assembly Committee, and
five officials of the state to be appointed by the Governor.


In Parker v. Riley, supra, 18 Cal.2d 83, 113 P.2d 873, this statute was challenged as violative
of two distinct provisions of the California Constitution. First, the court in Parker observed that
“[t]he most serious challenge to the constitutionality of this legislation is advanced under section
19 of article IV of the California Constitution” (id. at p. 86, 113 P.2d 873), which declared that
“ ‘[n]o senator or member of the assembly shall, during the term for which he shall have been
*41  elected, hold or accept any office, trust or employment under this state; provided, that this
provision shall not apply to any office filled by election by the people.’ ” (Ibid.) 20  The challengers
claimed that membership in the commission constituted an “office, trust, or employment” within
the meaning of this constitutional provision and thus that persons ***57  serving in the Legislature
could not hold such a position. The court in Parker acknowledged that “[t]he sweeping terms of
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the California constitutional provision ... prevent the appointment of a member of the legislature
to any other position of trust or responsibility under the state” (Parker v. Riley, supra, at p. 87, 113
P.2d 873), but went on to conclude that membership on the Commission did not confer any “other
office, trust, or employment” (id. at p. 88, 113 P.2d 873) upon the legislative members because the
members' participation in the Commission was in effect an extension of the members' legislative
duties of investigating legislative facts and proposing legislative solutions. On this point, the court
concluded: “We hold, therefore, that the statute here attacked did not contemplate the conferring
of any new office, trust, or employment upon the legislative members of this commission.” (Ibid.)


20 As noted above (ante, 30 Cal.Rptr.3d at p. 49, 113 P.3d at p. 1078, fn. 12), a similar provision
now is set forth in article IV, section 13, of the California Constitution.


After reaching the above conclusion, the court in Parker stated: “It must not be assumed, however,
that legislative activities may be expanded indefinitely through the creation of separate agencies
responsible primarily to the Legislature.... The Constitution **1085  forbids any such assumption
of duties by the legislative branch of government, and a statute conferring a nonlegislative office or
trust upon members of the legislature would clearly be unconstitutional.” (Parker v. Riley, supra,
18 Cal.2d 83, 88, 113 P.2d 873, italics added.) Although Marine Forests relies upon the initial
sentence of the immediately preceding quotation (“[i]t must not be assumed ... that legislative
activities may be expanded indefinitely”) to support its separation of powers contention, in context
it is clear that this statement in Parker referred only to the limits placed by the state Constitution
upon members of the Legislature holding or accepting an appointment to another state office, and
was not directed at the broad authority of the Legislature to appoint persons who do not hold
legislative office to an executive branch office or agency.


In Parker v. Riley, supra, 18 Cal.2d 83, 113 P.2d 873, in addition to the foregoing constitutional
challenge based upon the state constitutional provision limiting a member of the Legislature from
holding another state office during his or her legislative term of office, the statute in question also
was challenged as a violation of the state separation of powers clause. In both respects, however,
the Parker decision provides no support for Marine Forests' position. The separation of powers
challenge in Parker was premised on the theory that certain duties performed by the Commission
were executive in nature, and *42  that the exercise of such powers by members of the legislative
branch of government was impermissible under the separation of powers doctrine. The court in
Parker rejected that claim, explaining that “[t]he doctrine has not been interpreted as requiring
the rigid classification of all the incidental activities of government, with the result that once a
technique or method of procedure is associated with a particular branch of the government, it can
never be used thereafter by another.” (Id. at p. 90, 113 P.2d 873.) In sum, nothing in Parker casts
any doubt on the Legislature's well-established authority under the California Constitution to enact
legislation authorizing the Legislature's appointment of members of an executive branch entity or
agency.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941117304&pubNum=661&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941117304&pubNum=661&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941117304&pubNum=661&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941117304&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART4S13&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941117304&pubNum=661&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941117304&pubNum=661&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941117304&pubNum=661&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941117304&pubNum=661&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Marine Forests Society v. California Coastal Com., 36 Cal.4th 1 (2005)
113 P.3d 1062, 30 Cal.Rptr.3d 30, 35 Envtl. L. Rep. 20,132, 05 Cal. Daily Op. Serv. 5501


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 37


IX


Although the resolution of the issue before us turns solely on the allocation of governmental
authority established by the California Constitution, we note that, as in California, in the great
majority of our ***58  sister states in which the question has been presented, the courts have
held that under their respective state constitutions the power to appoint executive officers is
not an exclusively executive function that may be exercised only by the Governor or another
executive official, but rather is a power that may be exercised—either in general or in appropriate
circumstances—by the Legislature. (See, e.g., Fox v. McDonald (1893) 101 Ala. 51, 13 So. 416,
420–421; State ex rel. Woods v. Block (1997) 189 Ariz. 269, 942 P.2d 428, 434–435; Cox v. State
(1904) 72 Ark. 94, 78 S.W. 756, 756–758; Seymour v. Elections Enforcement Com'n (2000) 255
Conn. 78, 762 A.2d 880, 895–897; State ex rel. Craven v. Schorr (1957) 50 Del. (11 Terry) 365,
131 A.2d 158, 162–164; Caldwell v. Bateman (1984) 252 Ga. 144, 312 S.E.2d 320, 325; Ingard
v. Barker (1915) 27 Idaho 124, 147 P. 293, 295; Betts v. Calumet Park (1960) 20 Ill.2d 524,
170 N.E.2d 563, 563–564; Sedlak v. Dick (1995) 256 Kan. 779, 887 P.2d 1119, 1126–1130; State
Through Bd. of Ethics v. Green (La.1990) 566 So.2d 623, 624–626; Buchholtz v. Hill (1940) 178
Md. 280, 13 A.2d 348, 351–352; Oren v. Bolger (1901) 128 Mich. 355, 87 N.W. 366, 367–368;
Daley v. City of St. Paul (1862) 7 Gil. 311, 314, 7 Minn. 390, 1862 WL 1281; People v. Woodruff
(1865) 32 N.Y. 355, 364–365, 1865 WL 3968; State of Nevada v. Rosenstock (1876) 11 Nev. 128,
134–139, 1876 WL 4541; State ex rel. Martin v. Melott (1987) 320 N.C. 518, 359 S.E.2d 783, 785–
787; State v. Frazier (1921) 47 N.D. 314, 182 N.W. 545, 548; Wentz v. Thomas (1932) 159 Okla.
124, 15 P.2d 65, 68–69; Biggs v. McBride (1889) 17 Or. 640, 21 P. 878, 880–881; Pa. State Ass'n
of Tp. Sup'rs v. Thornburgh (1979) 45 Pa.Cmwlth. 361, 405 A.2d 614, 616; In re Advisory Opinion
to the Governor (R.I.1999) 732 A.2d 55, 62–72; Tucker v. Dept. of Highways (1994) 314 S.C. 131,
442 S.E.2d 171, 172–173; Richardson v. Young (1910) 122 Tenn. 471, 125 S.W. 664, 667–675;
**1086  Brumby v. Boyd (1902) 28 Tex.Civ.App. 164, 66 S.W. 874, 876–877; In re Appointment
of Revisor (1910) 141 Wis. 592, 124 N.W. 670, 678.)


*43  Of the minority of state cases that reach a contrary conclusion, some (albeit not all) are
based upon language in a particular state constitution that explicitly grants the Governor a broad
right to appoint executive officers or that explicitly prohibits the Legislature from making such
appointments. (See Bradner v. Hammond (Alaska 1976) 553 P.2d 1, 3–8 [specific constitutional
language]; State v. Daniel (1924) 87 Fla. 270, 99 So. 804, 808 [same]; Tucker v. State (1941) 218
Ind. 614, 35 N.E.2d 270, 278–304; Legislative Research Com. v. Brown (Ky.1984) 664 S.W.2d
907, 920–924; Opinion of the Justices (1974) 365 Mass. 639, 309 N.E.2d 476, 479–480; Alexander
v. State by and through Allain (Miss.1983) 441 So.2d 1329, 1343–1345; State v. Washburn (1902)
167 Mo. 680, 67 S.W. 592, 594–596; State v. Young (1951) 154 Neb. 588, 48 N.W.2d 677, 679–681;
Richman v. Ligham (1956) 22 N.J. 40, 123 A.2d 372, 377–378 [specific constitutional language];
State ex rel. Attorney General v. Kennon (1857) 7 Ohio St. 546, 555–567 [same].) 21
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21 An extensive discussion and analysis of the early state authorities on this subject is set
forth in a Comment on this court's decision in People v. Freeman, supra, 80 Cal. 233, 22
P. 173, appearing at 13 American State Reports 122, 125–147. Many of the more recent
decisions are discussed in Devlin, Toward a State Constitutional Analysis of Allocation
of Powers: Legislators and Legislative Appointees Performing Administrative Functions
(1993) 66 Temp. L.Rev. 1205, 1242–1250.


X


[10]  As demonstrated by the constitutional history and judicial decisions reviewed ***59  above,
it is clear that the separation of powers clause of the California Constitution does not preclude all
legislative enactments that authorize the Legislature itself to appoint an executive officer. Contrary
to the assertion of the Attorney General, however, it does not follow that the California separation
of powers clause places no limits on such legislation. Although the California decisions in People
v. Freeman, supra, 80 Cal. 233, 22 P. 173, and People v. Langdon, supra, 8 Cal. 1, discussed above,
rejected the broad claim advanced in each of those cases that under the California Constitution
the appointment of an executive officer is an exclusively executive function and thus that the state
constitutional separation of powers clause categorically precludes the Legislature from appointing
such an officer, in neither case was the court called upon to address the narrower question whether
there are nonetheless some circumstances in which legislative appointment of an executive officer
may violate the separation of powers clause.


As past California decisions demonstrate, the circumstance that the California Constitution permits
a particular governmental function (such as the appointment of an executive officer) to be exercised
by a particular branch (here, the legislative branch) does not establish that the separation of powers
*44  clause places no limits on the exercise of that function by that branch (or by an entity within
that branch). For example, although under the California Constitution the Legislature possesses
the general authority to appropriate funds and designate the purpose for which such funds may
and may not be expended, in Mandel v. Myers (1981) 29 Cal.3d 531, 547–550, 174 Cal.Rptr.
841, 629 P.2d 935, we held that in exercising its appropriation authority, the Legislature may not
undertake to readjudicate final judicial judgments on a case-by-case basis or limit the expenditure
of appropriated funds to satisfy only those final judicial judgments with which the Legislature
(or a legislative committee) agrees. We concluded in Mandel that such a use of the appropriation
power improperly interferes with the judicial function and constitutes an improper exercise of
judicial authority by the Legislature. Similarly, in County of Mendocino, supra, 13 Cal.4th 45,
58–59, 51 Cal.Rptr.2d 837, 913 P.2d 1046, we concluded that although the Legislature possesses
constitutional authority to declare and designate legal holidays on which courts will be closed,
the Legislature's exercise of such authority would violate the separation of powers clause of the
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California Constitution were the Legislature to exercise such authority in a manner that would
“ ‘defeat’ or ‘materially impair’ a **1087  court's exercise of its constitutional power or the
fulfillment of its constitutional function.” (See also Obrien v. Jones (2000) 23 Cal.4th 40, 44,
96 Cal.Rptr.2d 205, 999 P.2d 95 [holding that in light of numerous structural and procedural
safeguards, legislation providing that some of the judges of the State Bar Court shall be appointed
by the executive and legislative branches “does not defeat or materially impair [the Supreme
Court's] authority over the practice of law, and thus does not violate the separation of powers
provision”]; Brydonjack v. State Bar (1929) 208 Cal. 439, 444, 281 P. 1018 [“the legislature may
put reasonable restrictions upon constitutional functions of the courts provided they do not defeat
or materially impair the exercise of those functions”].)


In the present case, Marine Forests contends that even if the California separation of powers
clause does not categorically preclude the Legislature from appointing executive officers, the
current Coastal Act provisions nonetheless are unconstitutional because these provisions—by
authorizing ***60  the Legislature to appoint a majority of the voting members of the Commission
and permitting the legislative appointees to be reappointed to successive terms—constitute an
impermissible legislative usurpation of the functions of the executive branch. Invoking the
language of the past California separation of powers decisions noted above, Marine Forests
contends that the challenged statutes operate to “defeat or materially impair” the executive
branch's exercise of its constitutional functions in two distinct respects: (1) by *45  improperly
impinging upon the authority granted by the California Constitution to the Governor (or to other
constitutionally prescribed executive officers), and (2) by compromising the ability of the Coastal
Commission itself to exercise its own executive duties and functions without undue interference
by the Legislature.


[11]  We agree that, consistent with the governing California case law, the appropriate standard
by which the statutory provisions in question are to be evaluated for purposes of the state
constitutional separation of powers clause is whether these provisions, viewed from a realistic
and practical perspective, operate to defeat or materially impair the executive branch's exercise
of its constitutional functions. We also agree that in applying this standard, it is appropriate to
consider whether the statutes either (1) improperly intrude upon a core zone of executive authority,
impermissibly impeding the Governor (or another constitutionally prescribed executive officer)
in the exercise of his or her executive authority or functions, or (2) retain undue legislative
control over a legislative appointee's executive actions, compromising the ability of the legislative
appointees to the Coastal Commission (or of the Coastal Commission as a whole) to perform
their executive functions independently, without legislative coercion or interference. As we shall
explain, however, we conclude, contrary to Marine Forests' claims, that the current provisions of
the Coastal Act do not violate the separation of powers clause in either of these respects. 22
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22 Courts in a number of other states—whose constitutions, like California's, do not preclude
the legislative appointment of executive officers—have formulated a variety of standards
for evaluating whether a particular statutory scheme embodying the legislative appointment
of an executive officer violates the separation of powers clause contained in the state's
constitution. (See, e.g., State ex rel. Woods v. Block, supra, 189 Ariz. 269, 942 P.2d 428,
435 [Ariz.] [“the court must evaluate whether the Legislature, through its appointments,
has maintained control over an executive agency in violation of separation of powers”];
Seymour v. Elections Enforcement Com'n, supra, 255 Conn. 78, 762 A.2d 880, 896 [Conn.]
[inquiring whether the “legislative appointment ... significantly interferes with the essential
functions of the executive branch”]; Sedlak v. Dick, supra, 256 Kan. 779, 887 P.2d 1119,
1126–1130 [Kan.] [looking to “ ‘the nature of the power being exercised,’ ” “ ‘the degree
of control by the legislative over the executive branch,’ ” “the objective of the legislature,”
and “the practical result”]; State Through Bd. of Ethics v. Green, supra, 566 So.2d 623, 624–
626[La.] [no separation of powers violation “as long as (1) the appointment of the members
by the Legislature was constitutionally valid and (2) the appointees are not subject to such
significant legislative control that the Legislature can be deemed to be performing executive
functions through its control of the members of the board in the executive branch”].)
Although the wording of the standards set forth in these decisions varies, most of the cases
consider the same range of factors that we discuss below.


**1088  A


[12]  For a number of reasons, we believe that it is quite clear that the legislative appointment
of executive officers authorized by the statutory *46  scheme under consideration does not
impermissibly intrude or infringe upon what might be ***61  characterized as the “core zone” of
the Governor's (or any other constitutionally prescribed executive officer's) executive functions.


First, the members of the Coastal Commission are not intimate advisors of the Governor or of
any other constitutionally prescribed executive officer but rather are members of a commission of
an independent administrative agency. Unlike the selection of a confidential aide whose function
is to assist the Governor or other executive official in carrying out the official's constitutionally
prescribed duties, legislative appointment of a member of such a commission cannot reasonably
be found to impinge upon an exclusively executive prerogative. (Cf., e.g., Obrien v. Jones, supra,
23 Cal.4th 40, 53, 96 Cal.Rptr.2d 205, 999 P.2d 95 [citing cases restricting the authority of another
branch to appoint “assistants upon whom the court relies in exercising judicial functions”]; County
of Mendocino, supra, 13 Cal.4th 45, 65, 51 Cal.Rptr.2d 837, 913 P.2d 1046 [same]; accord, Barland
v. Eau Claire County (1998) 216 Wis.2d 560, 575 N.W.2d 691, 703 [holding that removal of
judicial assistant falls within “the judiciary's core zone of exclusive power”].) Indeed, the executive
positions here at issue are analogous to those at issue in People v. Freeman, supra, 80 Cal. 233, 22 P.
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173, which, as noted, upheld a statute providing for the legislative appointment of commissioners
of the state library board.


Second, as discussed above, the Coastal Commission is charged with a broad variety of functions,
including both quasi-legislative and quasi-judicial functions as well as more traditional executive
functions. (Cf. Obrien v. Jones, supra, 23 Cal.4th 40, 69, 96 Cal.Rptr.2d 205, 999 P.2d 95 (dis. opn.
of Kennard, J.) [indicating that in evaluating the propriety of an “interbranch appointment,” one
appropriate consideration is whether the appointee's duties are “not purely executive or judicial or
legislative, but of a combined or hybrid sort”]; accord, Seymour v. Elections Enforcement Com'n,
supra, 255 Conn. 78, 762 A.2d 880, 897 [noting, in rejecting separation of powers challenge
to legislative appointment of members of an election commission, that “commission members
participate in activities traditionally thought of as judicial, legislative and, of course, executive”].)
Thus, the Coastal Commission is quite distinct from the ordinary executive departments of state
government, whose heads and policy making officials traditionally have been appointed by the
Governor. (See, e.g., Gov.Code, § 12801 [“Each secretary [of specified state agencies] shall be
appointed by, and hold office at the pleasure of, the Governor”].)


Third, the subject matter over which the Commission has been granted authority—land use
planning within the coastal zone—is not a matter that the California Constitution assigns to the
Governor or to any other constitutional executive officer, or even that, prior to the enactment
of the Coastal Act, traditionally had been overseen by the state executive branch. *47  Instead,
the general subject matter of land use planning is one that traditionally has fallen within the
domain of local governmental entities. Accordingly, the subject matter with which the Commission
deals provides no basis for suggesting that legislative appointment of members of the Coastal
Commission impinges upon a core zone of executive branch authority for purposes of the state
constitutional separation of powers clause. 23


23 We note that in this respect, the statutory provisions here at issue are fundamentally different
from those involved in Obrien v. Jones, supra, 23 Cal.4th 40, 96 Cal.Rptr.2d 205, 999 P.2d
95 (Obrien ), a decision heavily relied upon by Marine Forests. In Obrien, we addressed
the question whether a statutory provision that authorized the Governor, the Senate Rules
Committee, and the Speaker of the Assembly each to appoint one of the five judges of
the State Bar Court Hearing Department, with the remaining two State Bar Court Hearing
Department judges to be appointed by this court, violated the separation of powers clause of
the California Constitution. In analyzing that issue in Obrien, we noted at the outset that the
subject matter encompassed within the duties of the appointees—the disciplining of licensed
attorneys—“is an expressly reserved, primary, and inherent power of this court ” (that is,
the California Supreme Court). (Obrien, supra, 23 Cal.4th at p. 48, 96 Cal.Rptr.2d 205,
999 P.2d 95, italics added.) By contrast, regulation of development on the California coast
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is not a function that historically has been exercised by either the Governor or any other
constitutionally designated executive officer.
Obrien is distinguishable from the present case on other substantial grounds as well.
Unlike the constitutional history and decisions reviewed above that confirm the general
validity under the California Constitution of legislative appointment of executive officials,
no similar constitutional history or judicial precedents were cited in Obrien that indicated
the Legislature possesses any comparable general authority to appoint judicial officers. On
the contrary, past cases had indicated that the appointment of subordinate judicial officers
is a judicial function. (See Obrien, supra, 23 Cal.4th 40, 53, 96 Cal.Rptr.2d 205, 999 P.2d
95, and cases cited.)
Nonetheless, in Obrien our court, after considering a variety of features within the statutory
scheme that minimized the potential for conflict, concluded that although the Supreme
Court's “inherent, primary authority over the practice of law extends to determining the
composition of the State Bar Court and appointing State Bar Court judges[,] ... this authority
is not defeated or materially impaired” by the legislation at issue in that case. (Obrien, supra,
23 Cal.4th 40, 57, 96 Cal.Rptr.2d 205, 999 P.2d 95.) Accordingly, neither the holding nor
the analysis in Obrien conflicts with our conclusion that the current provisions governing
the appointment and tenure of the members of the Coastal Commission do not violate the
separation of powers clause of the California Constitution.


**1089  Finally, although Marine Forests contends that the challenged provisions conflict ***62
with the Constitution's vesting of the “supreme executive power” of the state in the Governor and
its directive that the “ Governor shall see that the law is faithfully executed” (Cal. Const., art. V,
§ 1), as we already have explained those constitutional provisions—which have been part of the
California Constitution since 1849 (see, ante, 30 Cal.Rptr.3d at p. 50, 113 P.3d at p. 1078)—never
have been viewed as granting the Governor the constitutional authority to appoint all executive
officers or as conflicting with and invalidating any statutory provision that grants the Legislature
the power to appoint an executive officer. (Accord, Buchholtz v. Hill, supra, 178 Md. 280, 13 A.2d
348, 351–352; Biggs v. McBride, supra, 17 Or. 640, 21 P. 878, 880–881.) We have no occasion
in the present case to determine the appropriate relationship between the Governor's authority to
*48  “see that the law is faithfully executed” and the Coastal Commission's authority to perform
its statutorily prescribed functions, because whatever the nature of that relationship may be, the
balance of power between the Governor and the Commission does not depend upon the identity
of the persons or entities who are statutorily authorized to appoint the individual members of the
Commission. The California cases reviewed above clearly demonstrate that the Governor has no
inherent or exclusive constitutional authority to appoint the members of such a commission, and
that a statute does not violate the provisions of article V, section 1, or the separation of powers
clause of the California Constitution simply because the statutory provision specifies that the
appointment of an executive officer is to be made by someone other than the Governor.
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B


We also conclude that the current provisions of the Coastal Act do not improperly ***63
compromise the ability of the members of the Coastal Commission individually, or the Coastal
Commission as a whole, to perform the Commission's functions independently and without undue
or improper control by the legislative branch.


1


With regard to the individual members who are appointed by either the Senate Rules Committee or
the Speaker of the Assembly, Marine Forests contends initially that because each voting member
of the commission exercises executive functions, the circumstance that the statutes authorize an
appointing authority within the legislative branch to appoint as a voting member of the commission
a person who shares the same “philosophy and politics” as the legislative appointing authority itself
violates the separation of powers clause. The authority to appoint a person to an executive office,
however, is not the constitutional equivalent of the authority to exercise the executive functions
of that office. The California decisions reviewed above that have upheld the validity **1090  of
legislative appointment of executive officers directly refute the claim that the separation of powers
clause of the California Constitution is violated whenever the Legislature or a legislative entity
selects the person who it determines is best qualified to exercise the particular executive function
in question.


Marine Forests further contends that even if a legislative entity's power initially to appoint
an executive officer does not violate the separation of powers clause, the current Coastal Act
provisions are invalid because they permit the Senate Rules Committee and the Speaker of the
Assembly to reappoint a current member to a new term after the member's completion of *49
his or her current term. Marine Forests acknowledges that the current provisions—by eliminating
the previously existing power of the legislative appointing authorities to remove any appointee
“at will” and by providing instead that each such appointee shall serve a four-year term—
significantly reduces the potential control that the legislative appointing authorities may have
over their appointees. (Accord, State Through Bd. of Ethics v. Green, supra, 566 So.2d 623,
626 [noting, in upholding statute authorizing legislative appointment of members of an executive
board that “there is no continuing relationship between the Legislature and the appointees which
extends the Legislature's control over the appointees in any significant degree beyond the original
appointment”].) Marine Forests maintains, however, that the appointing authorities' continued
power to reappoint a sitting commissioner itself is incompatible with the separation of powers
clause. We conclude that this claim lacks merit.
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To begin with, Marine Forests cites no authority to support its contention that a legislative
appointing authority's power to reappoint an incumbent officer is constitutionally suspect under
separation of powers principles. As a general matter, in the absence of a specific limiting provision,
the authority to appoint a person to an office includes the authority to reappoint the incumbent to
a new term. We have not found any case holding that an appointing authority's power to reappoint
an incumbent to office grants the appointing authority a constitutionally impermissible measure
of control over the officeholder. In People v. Freeman, supra, 80 Cal. 233, 22 P. 173, this court
upheld the validity, under the California separation of powers clause, of a statutory provision
authorizing the Legislature to appoint members of an executive commission. In Freeman, the
statute in question provided that the commission members would serve a four-year term, and
nothing in the statute suggested that the Legislature was not free to reappoint ***64  a member
to a new term once his or her existing term had expired.


Moreover, apart from the absence of supporting authority, we believe the contention is untenable
on its merits. Under the current statute, as under the statute at issue in Freeman, each
commissioner appointed by the Senate Rules Committee or the Speaker of the Assembly is
appointed for a four-year term. Tenure of that substantial length of time—the term of office of the
Governor of California and of the President of the United States—generally has been viewed as
affording a public official a substantial degree of independence. In creating so-called independent
administrative agencies within the federal government that are intended to act with a considerable
degree of autonomy, Congress frequently has established offices with similar terms, and generally
has not precluded the reappointment of such officers. (See, e.g., 42 U.S.C. § 15323(b) [four-year
term for members of the Federal Election Assistance Commission]; 47 U.S.C. § 154(c) [five-year
term for members of the Federal *50  Communications Commission]; 15 U.S.C. § 78d(a) [five-
year term for members of the Securities and Exchange Commission].) Indeed, the four-year term
now served by a Coastal Commission member appointed by the Senate Rules Committee or the
Speaker of the Assembly is longer than the average length of time that an incumbent has served
in the office of Speaker of the Assembly since the advent of legislative term limits in 1990. 24


24 Since 1990, nine individuals have served as Speaker of the Assembly: Willie L. Brown,
Jr., Doris Allen, Brian Setencich, Curt Pringle, Cruz Bustamante, Antonio R. Villaraigosa,
Robert M. Hertzberg, Herb J. Wesson, and Fabian Núñez.


**1091  Further, in addition to prescribing the length of the term of office served by each of
the commission members appointed by the Senate Rules Committee and the Speaker of the
Assembly, the Coastal Act contains numerous procedural provisions governing the conduct of all
Commission members with regard to matters before the Commission. The Act sets forth extensive
provisions explicitly aimed at ensuring the fairness and transparency of Commission action (§§
30320–30329), as well as detailed substantive standards that commission members are duty-
bound to apply (see, e.g., § 30604) through decisions, based upon evidence in the record before
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the Commission and with reasons stated, that are subject to judicial review. (§ 30801.) These
provisions provide additional significant safeguards to ensure that, in the actual performance of
their official duties, commission members are not interfered with or controlled by their appointing
authority during their term of office.


2


Marine Forests additionally asserts that even if the current Coastal Act provisions do not violate the
separation of powers clause with regard to individual members of the Commission, the challenged
provisions nonetheless should be found unconstitutional in relation to their effect on the actions
of the Coastal Commission as a whole. In this regard, Marine Forests contends that the statutes
are fatally flawed because they permit a majority of the voting members of the Commission to be
appointed by the Legislature.


Again, Marine Forests cites no authority supporting the proposition that the separation of powers
clause embodied in article III, section 3, of the California Constitution prohibits the Legislature
from enacting a statute that provides for a majority of the members of an executive commission
to be appointed by the Legislature. On the contrary, as we already have seen, ***65  this court in
People v. Freeman, supra, 80 Cal. 233, 22 P. 173, rejected a separation of powers challenge to a
statute authorizing the Legislature to appoint all the members of a state executive board.


*51  In any event, it is an oversimplification and potentially misleading to describe the Coastal Act
provisions here at issue as authorizing the Legislature to appoint a majority of the voting members
of the Coastal Commission.


To begin with, the statute does not authorize the Legislature, as a whole, to appoint any member
of the Commission, but rather provides for the appointment of one-third of the voting members
by the Governor, one-third by the Senate Rules Committee, and one-third by the Speaker of the
Assembly. Although at times the Speaker of the Assembly and the members of the Senate Rules
Committee will belong to the same political party, that certainly is not invariably the case, and
even when these two appointing authorities happen to represent the same political party the two
will not necessarily share the same views regarding either the best qualifications for membership
on the Coastal Commission or the merits of issues that are likely to come before the Commission.
The appointment structure established by the current Coastal Act provisions is distinguishable
from one providing for appointment of executive officials by a joint vote of all members of the
Legislature (see, e.g., People v. Langdon, supra, 8 Cal. 1) or by some comparable mechanism.


In considering the practical effect of this aspect of the statutory scheme, it is instructive to keep
in mind that the provisions of the California Coastal Act dividing the authority to appoint the
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members of the Coastal Commission equally among the Governor, the Speaker of the Assembly,
and the Senate Rules Committee were modeled largely upon the provisions of the 1972 coastal
conservation initiative—a measure placed on the ballot by the efforts of concerned citizens outside
the Legislature. The evident purpose of dividing the appointment authority in this fashion was
to disperse such authority in order to avoid a situation in which one official who might not be
sympathetic to the purpose and objectives of the Coastal Act could attempt to subvert those
aims by appointing a majority of Commission members who are hostile to those goals. In this
regard, this aspect of the statutory scheme serves an objective that is analogous to one **1092
of the principal purposes of the separation of powers clause, the avoidance of an aggregation
of power in a single entity or officer. (Accord, State Through Bd. of Ethics v. Green, supra,
566 So.2d 623, 626 [“Of course, the fact of original appointment may suggest the existence
of some influence by the Legislature over the appointees, but even this possibility of control
is dissipated by the spreading of the appointive powers among the Governor, the Senate, and
the House of Representatives.”]; Parcell v. State (1980) 228 Kan. 794, 620 P.2d 834, 835–837
[upholding validity of 11–person elections commission, five members of which were appointed
by the governor and six by members of the legislature (two by the president of the senate, two by
the speaker of the house of representatives, one by the minority leader of the senate, and one by
the minority leader of the house of representatives)].)


*52  Furthermore, under the governing statutes neither the Senate Rules Committee nor the
Speaker of the Assembly has unfettered discretion in making appointments to the Commission.
As noted above, fully one-half of the appointees of both the Senate Rules Committee and the
Speaker of the Assembly must be local public officials who have been nominated to their respective
appointing authorities ***66  by local bodies from each geographic region covered by the Coastal
Act. (§ 30301.2.) This provision affords a further check on the legislative appointing authorities
and represents an additional dispersal of the power of appointment.


In addition, the recent amendments of the Coastal Act have enhanced the authority of the Governor
in relation to the legislative appointing authorities, inasmuch as the gubernatorial appointees to
the Commission continue to serve at the pleasure of the Governor whereas the appointees of the
Senate Rules Committee and the Speaker of the Assembly now serve fixed terms. It is also worth
noting that all three nonvoting members of the Commission are part of the executive branch. (See,
ante, 30 Cal.Rptr.3d at p. 40, 113 P.3d at p. 1070, fn. 4.) (Accord, State ex rel. Woods v. Block,
supra, 189 Ariz. 269, 942 P.2d 428, 436–437[“[A]lthough the [advisory] members have no voting
rights, they still have the ability to influence the decisions of the board”].)


C
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For all of the reasons discussed above, we conclude that the current provisions of the Coastal Act
governing the composition and tenure of the voting membership of the Coastal Commission do
not violate the separation of powers provision of the California Constitution. Accordingly, the
judgment rendered by the trial court, enjoining the Commission from exercising non-legislative
functions in the future, cannot be upheld.


XI


Although the relevant portion of the underlying complaint sought only injunctive relief and we
therefore have determined the validity of the judgment by examining the current provisions of the
Coastal Act, the parties have requested, in light of the Court of Appeal's conclusion that the prior
statutory scheme was unconstitutional, that we clarify the current status of the numerous actions
that were taken by the Coastal Commission during the time period in which the prior statutes were
in effect. In light of the substantial number of past administrative matters that potentially might be
affected and because the question has been extensively briefed, we conclude that it is appropriate
to address the issue at this time.


[13]  Marine Forests maintains that even if, as we have concluded, the current version of the
Coastal Act is constitutional, the prior version of the statutes *53  was fatally flawed. Marine
Forests asserts in this regard that the Court of Appeal correctly concluded that the prior statutory
scheme—by providing that the commissioners appointed by the Senate Rules Committee and
the Speaker of the Assembly served at the pleasure of their legislative appointing authority and
thus could be removed by such appointing authorities at will—rendered a majority of the voting
members of the Commission improperly subservient to the Legislature, and for that reason violated
the separation of powers **1093  clause of the California Constitution. 25  ***67  in response,
tHE attorneY general points out that prior provisions of the California Constitution, in addition to
authorizing the Legislature to determine how and by whom executive officers should be appointed,
authorized the Legislature to determine the tenure of executive officers and explicitly provided that
when their tenure was not specified, the officer would serve during the pleasure of the appointing
authority. (See Cal. Const. of 1849, art. XI, § 7; Cal. Const. of 1879, art. XX, § 16.) The Attorney
General argues that in light of these earlier constitutional provisions, the prior version of the
Coastal Act—specifying that all members of the Commission were to serve at the pleasure of their
appointing authority—may not properly be found to violate the separation of powers clause of the
California Constitution.


25 In support of this claim, several amici curiae have requested that we take judicial notice of a
partial transcript of a July 1987 hearing before the Coastal Commission, and of newspaper
articles discussing the hearing, that suggest that in at least one instance during the time that
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the prior statutory provisions were in effect, a legislative appointing authority removed a
legislative appointee to the Commission because of the appointee's substantive position on
a pending matter. Because, as we discuss below (post, 30 Cal.Rptr.3d at p. 66–70, 113 P.3d
at p. 1092–96), we conclude that past actions of the Commission may not be set aside on
the basis of the prior appointment and tenure structure, even if we were to assume that the
prior statutory scheme was unconstitutional, the materials in question would not affect our
decision in this case. For this reason, we decline to take judicial notice of the material in
question. (See, e.g., Mangini v. R.J. Reynolds Tobacco Co. (1994) 7 Cal.4th 1057, 1063–
1065, 31 Cal.Rptr.2d 358, 875 P.2d 73.) On similar grounds, the additional requests for
judicial notice filed by Marine Forests and other amici curiae also are denied.


Although there is no question but that the pre–2003 provisions of the Coastal Act pose a much more
serious separation of powers question than the current provisions of the Act (cf. State ex rel. Woods
v. Block, supra, 189 Ariz. 269, 942 P.2d 428, 438 (conc. & dis. opn. by Martone, J.) [finding that the
absence of set terms for legislative appointees “provides the Legislature indirect, yet substantial
control over the members it appoints”] ), we conclude there is no need to determine definitively
the validity of the earlier statutory provisions in order to clarify the status of the numerous actions
that were taken by the Commission at a time when its members were selected and served pursuant
to the provisions of those statutes. As we shall explain, even if we were to assume (as Marine
Forests contends) that the prior version of the statutes violated the separation of powers clause,
the past actions of the Commission could not properly be set aside on that ground at this time.


[14]  [15]  [16]  *54  To begin with, the applicable statute of limitations would bar a present
challenge to most of the prior actions of the Commission. (See § 30801 [permit decisions of
the Commission are final if not challenged by writ petition within 60 days] ). Contrary to the
contention of Marine Forests, a judicial decision that found the prior version of the applicable
statutes unconstitutional would not provide a basis for recommencing the statute of limitations
with regard to past actions of the Commission. (See, e.g., Howard Jarvis Taxpayers Assn. v. City
of La Habra (2001) 25 Cal.4th 809, 815–817, 107 Cal.Rptr.2d 369, 23 P.3d 601.) Furthermore,
with regard to those actions of the Commission as to which a timely challenge had been filed and
that had proceeded to a final judicial decision, res judicata principles would preclude a present
challenge to the final decision. (See, e.g., Slater v. Blackwood (1975) 15 Cal.3d 791, 795–797,
126 Cal.Rptr. 225, 543 P.2d 593.)


[17]  In addition, even with regard to those cases in which a timely separation of powers challenge
to the Commission's composition has been raised and that remain pending either before the
Commission or the courts, we conclude that under the “de facto officer” doctrine prior actions of
the Commission cannot be set aside on the ground that the appointment of the commissioners who
participated in the decision may be vulnerable to constitutional ***68  challenge. As this court
explained in In re Redevelopment Plan for Bunker Hill (1964) 61 Cal.2d 21, 41–42, 37 Cal.Rptr.
74, 389 P.2d 538: “The de facto doctrine in sustaining official acts is well established. [Given the
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existence of] a de **1094  jure office, ‘[p]ersons claiming to be public officers while in possession
of an office, ostensibly exercising their function lawfully and with the acquiescence of the public,
are de facto officers.... The lawful acts of an officer de facto, so far as the rights of third persons
are concerned, are, if done within the scope and by the apparent authority of office, as valid and
binding as if he were the officer legally elected and qualified for the office and in full possession
of it.’ [Citations.]” (See also Pickens v. Johnson (1954) 42 Cal.2d 399, 410, 267 P.2d 801 [“There
is no question but that ... the status of a judge de facto attached to his action. The office to which he
was assigned was a de jure office. By acting under regular assignment under a statute authorizing
it he was acting under color of authority as provided by law. His conduct in trying the cases and
rendering judgment therein cannot here be questioned.”].)


Past California cases make clear that the de facto officer doctrine is applicable when the
officer in question acts “ ‘under color of an election or appointment by or pursuant to a public
unconstitutional law, before the same is adjudged to be such’ ” (Oakland Pav. Co. v. Donovan
(1912) 19 Cal.App. 488, 495, 126 P. 388, quoting State v. Carroll (1871) 38 Conn. 449 [9
Am.Rep. 409]; see, e.g., People v. Elkus (1922) 59 Cal.App. 396, 407–408, 211 P. 34), and further
establish that the de facto officer doctrine is *55  applicable even when the challenge to the
validity of an officer's appointment or qualifications has been timely raised in an administrative or
judicial proceeding contesting the validity of an official action of the officer, because the doctrine
contemplates that a valid challenge to the officer's qualifications must be raised and resolved in a
separate proceeding. (See, e.g., Town of Susanville v. Long (1904) 144 Cal. 362, 364–365, 77 P.
987; People v. Bowen (1991) 231 Cal.App.3d 783, 789–790, 283 Cal.Rptr. 35; Ensher, Alexander
& Barsoom, Inc. v. Ensher (1965) 238 Cal.App.2d 250, 256–257, 47 Cal.Rptr. 688.) 26


26 Marine Forests contends that the de facto officer doctrine should not be applied in cases in
which a challenge to the validity of the Commission's composition has been timely raised
in the administrative or judicial proceeding, on the ground that application of the doctrine
in such cases improperly would deter parties from ever raising an objection to provisions
governing the appointment or tenure of Commission members. (Cf. Ryder v. United States
(1995) 515 U.S. 177, 182, 115 S.Ct. 2031, 132 L.Ed.2d 136.) The pre–2003 provisions
governing the appointment and tenure of members of the Coastal Commission had been
in effect since the enactment of the Coastal Act in 1976, however, and any individual had
ample opportunity to bring an action challenging, under the separation of powers clause, the
validity of those provisions in light of the statutory duties the commission had been granted.
Furthermore, unlike the situation presented in Ryder where the United States Supreme
Court declined to apply the de facto officer doctrine to an unusual appointment procedure
affecting only seven to 10 cases (Ryder v. United States, supra, 515 U.S. at p. 185, 115
S.Ct. 2031), the failure to apply the de facto officer doctrine where the challenge is to a
general statutory provision governing the appointment and tenure of the members of an
administrative agency like the Coastal Commission potentially would place hundreds or even
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thousands of administrative rulings at risk, because once such a challenge has been upheld at
the trial court level (or even simply seriously advanced by one litigant), other litigants before
the agency routinely might proffer such a challenge in every case, threatening the validity
of all subsequent actions of the agency. In the present case, for example, once the trial court
sustained Marine Forests' separation of powers claim, numerous other parties, on the same
grounds, challenged the Commission's authority to act. Although the trial court's ruling was
not a final judicial determination of the constitutional issue, and the trial court stayed its
ruling pending appeal, a failure to apply the de facto officer doctrine to any proceeding in
which the separation of powers claim timely was raised potentially would place in jeopardy
many if not all of the actions taken by the Commission after the trial court's ruling. As is
demonstrated by the California decisions cited above, adoption of Marine Forests' position
would defeat the principal purpose underlying the de facto officer doctrine. (See, e.g., Town
of Susanville v. Long, supra, 144 Cal. 362, 365, 77 P. 987.)


***69  Marine Forests maintains that the de facto officer doctrine is inapplicable here because
the separation of powers challenge relates to the scope of the actions that the Coastal Commission
properly may undertake (assertedly only quasi-legislative actions, and not executive or quasi-
judicial actions) rather than to the validity of the appointment of the members of the Coastal
Commission. We disagree.


The challenge advanced by Marine Forests relates to the great bulk of the actions that **1095
the Commission was statutorily empowered to undertake, and rests on the contention that the
Commission was not authorized to perform *56  such functions because two-thirds of its members
were appointed and were subject to removal at will by legislative rather than executive entities.
This type of claim differs fundamentally from a challenge to the Commission's grant or denial
of an individual permit or its issuance of an individual cease and desist order—an attack based,
for example, on a claim that the Commission's action is not supported by substantial evidence or
that the particular conditions imposed on a development permit are not sufficiently related to a
legitimate governmental purpose. Instead, the challenge here at issue rests upon features of the
commission members' appointment and tenure that would affect the Commission's authority to act
in all similar quasi-judicial or executive matters.


In essence, Marine Forests contends that there was a constitutional defect in the statutory
provisions governing the appointment and tenure of the commission members that rendered
the Commission not legally qualified to act on any quasi-judicial or executive matter. As past
California decisions demonstrate, a principal purpose of the de facto officer doctrine under
California law is to prevent the crippling of an officer's or commission's operations that would
occur if this type of claim (which could affect virtually all of the Commission's actions) could be
raised in any proceeding challenging an individual action taken by the officer or commission. This
debilitating effect is avoided if such a challenge is brought in a separate proceeding that focuses
directly on the validity of the officer's or commission's status and in which the requested relief, if
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ultimately granted by a final judicial decision, would apply only prospectively. (See, e.g., Town
of Susanville v. Long, supra, 144 Cal. 362, 365, 77 P. 987.) In light of this objective, the asserted
invalidity here at issue is similar to other claimed defects in an officer's legal qualifications to
which the de facto officer doctrine has been applied.


Indeed, in Buckley v. Valeo, supra, 424 U.S. 1, 142, 96 S.Ct. 612, 46 L.Ed.2d 659, the United States
Supreme Court effectively applied the de facto officer doctrine in a setting directly analogous
to that presented here. In Buckley, after concluding that the statutory provisions governing the
composition of the Federal Elections Commission at issue in that case violated the separation of
powers doctrine under the federal Constitution because four of the six voting members of the
commission were ***70  appointed by members of Congress, the high court nonetheless went on
to uphold the validity of all past actions of the Commission under the de facto officer doctrine. The
court in Buckley stated in this regard: “It is ... our view that the Commission's inability to exercise
certain powers because of the method by which its members have been selected should not affect
the validity of the Commission's administrative actions and determinations to this date, including
its administration of those provisions, upheld today, authorizing the public financing of federal
elections. The past acts of the Commission are therefore accorded de facto validity, just as we have
recognized should be the case with respect to legislative acts performed by *57  legislators held
to have been elected in accordance with an unconstitutional apportionment plan.” (424 U.S. at p.
142, 96 S.Ct. 612.) 27


27 Indeed, the high court in Buckley permitted the unconstitutionally constituted Federal
Elections Commission to continue to act for 30 days after the court's decision was issued,
explaining: “We also draw on the Court's practice in the apportionment and voting rights
cases and stay, for a period not to exceed 30 days, the Court's judgment insofar as it affects
the authority of the Commission to exercise the duties and powers granted it under the Act.
This limited stay will afford Congress an opportunity to reconstitute the Commission by law
or to adopt other valid enforcement mechanisms, without interrupting enforcement of the
provisions the Court sustains, allowing the present Commission in the interim to function
de facto in accordance with the substantive provisions of the Act.” (Buckley v. Valeo, supra,
424 U.S. at pp. 142–143, 96 S.Ct. 612.)


[18]  Marine Forests further contends that the de facto officer doctrine should not be applied to past
actions of the Coastal Commission, because in some instances in the past, courts have found that
certain actions taken by the Coastal Commission—for example, various requirements imposed by
the Commission as a condition of granting a **1096  development permit—may have violated the
constitutional rights of a party or parties before the Commission. (See, e.g., Nollan v. California
Coastal Com. (1987) 483 U.S. 825, 107 S.Ct. 3141, 97 L.Ed.2d 677.) But Marine Forests fails
to cite any California authority supporting the imposition of such a limitation on the de facto
officer doctrine, a limitation that largely would eviscerate the doctrine and that finds no support in



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1904005359&pubNum=660&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1904005359&pubNum=660&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142308&pubNum=708&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142308&pubNum=708&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142308&pubNum=708&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142308&pubNum=708&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142308&pubNum=708&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987080057&pubNum=708&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987080057&pubNum=708&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Marine Forests Society v. California Coastal Com., 36 Cal.4th 1 (2005)
113 P.3d 1062, 30 Cal.Rptr.3d 30, 35 Envtl. L. Rep. 20,132, 05 Cal. Daily Op. Serv. 5501


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 52


its underlying purpose. Of course, if a past action of the Commission remains subject to judicial
review and is vulnerable to challenge on some other ground, the de facto officer doctrine will not
provide a bar to such a challenge. Under the doctrine, however, the circumstance that the statutory
provisions governing the appointment and tenure of the members of the Commission who acted
upon a particular matter might be vulnerable to constitutional challenge provides no independent
basis for overturning the action taken by the Commission. 28


28 In support of the argument that past actions of the Commission should be subject to challenge
on the basis of the alleged invalidity of the pre–2003 Coastal Act provisions, Marine Forests
and several amici curiae argue that the 2003 legislation should not be given retroactive effect.
We agree that the 2003 provisions apply only prospectively, but the application of the de
facto officer doctrine is not affected by this conclusion. As explained above, the de facto
officer doctrine provides that even if the statutory provision under which a public officer
is appointed is vulnerable to constitutional challenge, official actions taken by the public
officer before the invalidity of his or her appointment has been finally adjudicated may not
be overturned on that basis.


Accordingly, we conclude that even if we were to assume that the trial court and the Court of
Appeal were correct in determining that the prior version of the Coastal Act provisions governing
the composition ***71  and tenure of the members of the Coastal Commission violated the
separation of powers clause of the California Constitution, past actions of the Commission could
not properly be challenged on that ground.


*58  XII


For the reasons discussed above, the judgment rendered by the Court of Appeal, affirming the
trial court's judgment enjoining the Coastal Commission from granting, denying, or conditioning
permits and from hearing cease and desist orders, is reversed.


WE CONCUR: KENNARD, BAXTER, WERDEGAR, CHIN, BROWN, and MORENO, JJ.


Concurring Opinion by KENNARD, J.
In Obrien v. Jones (2000) 23 Cal.4th 40, 96 Cal.Rptr.2d 205, 999 P.2d 95, as here, this court
considered a challenge under the California Constitution's separation of powers provision (Cal.
Const., art. III, § 3) to legislation authorizing interbranch appointments. In both cases, this court
rejected the challenge. In Obrien I dissented (23 Cal.4th at p. 63, 96 Cal.Rptr.2d 205, 999 P.2d
95), while here I concur, for reasons I now explain.
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The laws at issue in Obrien v. Jones (2000) 23 Cal.4th 40, 96 Cal.Rptr.2d 205, 999 P.2d 95 granted
officers of the executive and legislative branches (the Governor, the Senate Rules Committee,
and the Speaker of the Assembly) the authority to appoint and reappoint judges of the State Bar
Court (Bus. & Prof.Code, § 6079.1) and altered that court's composition by eliminating public
representation (id., § 6086.65). Summarizing my reasons for concluding that these laws were
invalid, I wrote: “Because the State Bar Court operates as an arm of this court in hearing attorney
discipline matters, and because this court has primary authority over attorney discipline, judges
of the State Bar Court are subordinate judicial officers that must be answerable only to this court.
Because the law at issue makes State Bar Court judges subservient to members of the political
branches, and because it alters the composition of the State Bar Court in a way likely to reduce
public confidence in the attorney discipline system, the law is invalid under the separation of
powers clause of the California Constitution.” (Obrien v. Jones, supra, 23 Cal.4th at p. 63, 96
Cal.Rptr.2d 205, 999 P.2d 95.)


The law at issue here (Pub. Resources Code, § 30301) grants the Governor, the Senate Rules
Committee, and the Speaker of the Assembly authority to appoint members of the California
Coastal Commission, an administrative **1097  agency within the executive branch having as
its main task the regulation of land use in the state's coastal areas. In performing this task, the
commission does not act as an arm of the Governor or of any other executive branch officer,
but instead the commission operates independently. Like many administrative agencies, the
commission's role is not purely executive, but instead much of its work is quasi-legislative and
quasi-judicial. As I have written, *59  interbranch appointments are justified when the appointee's
duties have this hybrid character. (Obrien v. Jones, supra, 23 Cal.4th at p. 69, 96 Cal.Rptr.2d 205,
999 P.2d 95 (dis. opn. of Kennard, J.).)


In brief, the interbranch appointment laws at issue in Obrien, in my view, improperly invaded
this court's authority over attorney discipline, whereas the interbranch appointment laws at
issue here do not improperly invade the traditional authority of the Governor or of any other
constitutional officer of the executive branch. Moreover, the hybrid character of the California
Coastal Commission's ***72  duties provides adequate justification for interbranch appointments.
For these reasons, I have added my signature to the court's opinion.


Concurring Opinion by BAXTER, J.
I agree generally with the separation of powers test stated by the majority, and with its application
of that test to the narrow circumstances of this particular case. In light of the unique history and
function of the Coastal Commission (Commission), I accept the majority's conclusion that the
current version of the California Coastal Act (Coastal Act; Pub. Resources Code, § 30000 et
seq.) 1  does not violate the separation of powers by providing that the Governor, the Senate Rules
Committee, and the Speaker of the Assembly shall each appoint one-third of the Commission's
voting members. I also concur that, technically, we may confine our analysis to the law as currently
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in effect, because this case concerns only the prospective validity of an injunction, and the “de
facto officer” doctrine would protect the official acts of commissioners who held their offices,
under color of authority, pursuant to the prior scheme.


1 All further unlabeled statutory references are to the Public Resources Code.


As the majority suggests, the Commission is a modern, somewhat hybrid statutory creation.
It has succeeded, on behalf of the state, to certain land use planning functions—executive,
quasi-legislative, and quasi-judicial—that were traditionally the province of local government.
Though formally lodged within the executive branch, the Commission has an independent mission.
Neither the Commission nor its members directly assist the Governor, or any other constitutional
executive officer, in carrying out that officer's prescribed duties. Hence, legislative participation in
appointing the Commission's members does not “impinge[ ] upon a core zone of executive branch
authority” (maj. opn., ante, 30 Cal.Rptr.3d at p. 61, 113 P.3d at p. 1089), or upon an “exclusively
executive prerogative” (id., 30 Cal.Rptr.3d at p. 60, 113 P.3d at p. 1087), as prohibited by the
separation of powers clause.


Moreover, safeguards contained in the current version of the Coastal Act ensure Commissioners,
once in office, a substantial measure of insulation from their appointing authorities. Hence, the
law's appointment provisions, as now in effect, “do not improperly compromise the ability of the ...
*60  Commission['s] [members] individually, or [of] the ... Commission as a whole, to perform the
Commission's functions independently” of the legislative branch. (Maj. opn., ante, 30 Cal.Rptr.3d
at p. 63, 113 P.3d at p. 1089.)


The individual history, nature, and function of this agency make me especially reluctant to overturn
the current statutory method of appointing its voting members. In particular, I am mindful that
the Commission's long tradition of membership by both state and local representatives, with
substantial appointment power vested in both the executive and legislative branches of state
government, originated with the voters of California.


As the majority recount, today's Commission has its genesis in a 1972 initiative measure,
Proposition 20, enacted by the voters at **1098  the November 7, 1972 General Election
(hereafter Proposition 20). This measure created a statewide agency, the California Coastal Zone
Conservation Commission (1972 statewide commission)—the direct predecessor of the present
Commission—as well as six regional commissions (1972 regional commissions) covering the
affected coastal areas. (Former §§ 27200–27243, as enacted by Prop. 20.) Each of the 1972
regional commissions ***73  included an equal number of local officials and public members
—the latter appointed, one-third each, by the Governor, the Senate Rules Committee, and the
Assembly Speaker. (Former § 27201, 27202, subd. (d), as enacted by Prop. 20.) The 1972 statewide
commission itself had 12 voting members—six regional representatives, one appointed by each
1972 regional commission from among its own members, and six public members appointed, one-
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third each, by the Governor, the Senate Rules Committee, and the Assembly Speaker. (Former §§
27200, 27202, subd. (d), as enacted by Prop. 20.) The 1972 initiative law was repealed, by its own
terms, as of January 1, 1977. (Former § 27650, as amended by Stats.1974, ch. 897, § 2, p.1900.)


The initiative's successor legislation, the Coastal Act (§ 30000 et seq., as enacted by Stats.1976,
ch. 1330, § 1, p. 5951 et seq.), created the present statewide Commission, as well as six
successor regional commissions that would terminate no later than January 1, 1981. (Former §§
30300–30305, added by Stats.1976, ch. 1330, § 1, pp. 5966–5969.) The voting membership of
the statewide Commission, like that of its 1972 predecessor, included six regional representatives
and six statewide public members—the latter appointed equally, as before, by the Governor, the
Senate Rules Committee, and the Assembly Speaker. (Former § 30301, subds. (d), (e), as enacted
by Stats.1976, ch. 1330, § 1, p. 5966.)


In turn, the regional commissions were constituted, and their members were appointed, essentially
as under the 1972 initiative scheme. So long as a regional commission remained in existence, its
representative on the statewide Commission was selected by the regional commission itself, from
*61  among its own members, as under prior law. When a regional commission ceased to exist,
its representative on the statewide Commission would be replaced by a city council person or
county supervisor from that region, selected from a list of such officials nominated at the local
level. The power to appoint this new representative from the list of nominees fell directly to the
Governor, the Senate Rules Committee, or the Assembly Speaker according to a specified rotation,
so as to ensure that, once all the regional commissions ceased existence, each appointing authority
would choose an equal number of regional representatives to the statewide Commission. (Former
§§ 30301, subds. (d), (e), 30301.2, 30303, added by Stats.1976, ch. 1330, § 1, pp. 5966–5967.)


After all the regional commissions had terminated, the Coastal Act was amended to eliminate
reference to them, and to confirm that the Governor, the Senate Rules Committee, and the
Assembly Speaker shall each appoint one-third of the statewide Commission's 12 voting members.
As has been true since the regional commissions ceased existence, this membership is equally
divided between regional representatives chosen from lists of eligible local officials submitted by
local nominating bodies, and statewide public members. (§ 30301, subds.(d), (e), as amended by
Stats.1991, ch. 285, § 5, p. 1796; § 30301.2, subd. (a), as amended by Stats.1991, ch. 285, § 6,
p. 1796.)


This evolution of the scheme for appointment of the Commission's voting members, though
complex, reflects a continuing adherence to the electorate's original desire that the membership
of the statewide agency charged with protecting California's coastal resources should be carefully
balanced between statewide and local interests, and that appointments to the agency should come
from both the executive and legislative branches. Indeed, retention of this system under current
law ***74  does not suggest a “power grab” instigated by the Legislature itself, but rather an
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acceptance of the electorate's design, as set forth in the 1972 initiative. After the Commission has
operated for some three decades under this scheme, we would be hard-pressed to find that all, or
at least most, **1099  of its members have been appointed unconstitutionally.


That said, I reserve the right to examine, on a case-by-case basis, other statutory schemes for
legislative participation in naming persons to hold positions in the executive branch, as such
schemes may now or hereafter exist. My concurrence in today's judgment is narrowly confined
to the current Coastal Act. It does not constitute any concession on my part that the Legislature
generally may arrogate such nominating authority to itself without running afoul of the separation
of powers clause.


*62  The Founders recognized the Legislature as “the branch most likely to encroach on the powers
of the other branches.” (Carmel Valley Fire Protection Dist. v. State of California (2001) 25 Cal.4th
287, 298, 105 Cal.Rptr.2d 636, 20 P.3d 533.) Legislators may often have a political incentive to
enhance their own authority and influence at the expense of the executive branch and its officials.
Such legislative schemes must be scrutinized with the utmost care to ensure that the constitutional
functions and prerogatives of the executive are carefully preserved.


Finally, though it is not strictly necessary to address the issue, I note I would find that the Coastal
Act was constitutionally flawed until amended in 2003. Prior to this amendment, the statute
provided that all the Commission's voting members, including those appointed by the Senate
Rules Committee and the Assembly Speaker, would serve “for two years at the pleasure of their
appointing power.” (Former § 30312, subd. (b), as enacted by Stats.1976, ch. 1330, § 1, p. 5970,
italics added.) Thus, under the former law, the appointing officials or bodies, including those from
the Legislature, could remove their Commission appointees at will.


The pre–2003 version was in effect when this case came before the Third District Court of
Appeal. That court struck down the scheme, concluding that the legislative power both to appoint
and to remove a majority of the Commission's members violated the separation of powers. As
Presiding Justice Scotland stated in his opinion for the court: “[Former] [s]ection 30312 gives the
Speaker of the Assembly and the Senate Committee on Rules virtually unfettered authority over the
appointment of a majority of the Commission's members, and wholly unfettered power to remove
those members at the will of the Legislature. The presumed desire of those members to avoid
being removed from their positions creates an improper subservience to the legislative branch of
government.... Consequently, this statutory scheme gives the Legislature excessive control over
the Commission in the exercise of powers, and in the execution of duties, that are executive in
character.” (Italics added.) Spurred by the Court of Appeal's decision, the Legislature promptly
amended the law to the form now before us. (§ 30312, as amended by Stats.2003, 2d Ex.Sess.,
ch. 1X, § 1.)
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Removal at pleasure was an implicit feature of the 1972 commissions established by Proposition
20. (See Brown v. Superior Court (1975) 15 Cal.3d 52, 123 Cal.Rptr. 377, 538 P.2d 1137
[1972 regional commissioners].) To the extent the removal power was thus part of the voters'
original design in 1972, it is due considerable deference. Nonetheless, I concur fully in Presiding
Justice Scotland's conclusion that the pre–2003 version of the Coastal Act ***75  overstepped
constitutional bounds insofar as it included a legislative removal power. Quite clearly, if officials
of the legislative branch have moment-by-moment control over the tenure of most of an executive
agency's voting *63  members, the agency cannot perform its executive functions free of undue
legislative influence. Accordingly, the removal provision contravened the second prong of the test
applied by the majority (see discussion, ante ), and thus violated the separation of powers.


I CONCUR: BROWN, J.
Concurring Opinion by WERDEGAR, J.
I agree with the majority that, even were this court to hold that the California Coastal Commission's
(Commission) former appointment structure made it essentially a legislative agency prohibited
from exercising executive or judicial powers under separation-of-powers principles, the de facto
officer doctrine (or a closely related rule) would bar a separation-of-powers challenge to particular
**1100  executive and quasi-judicial acts of the Commission brought before a court had finally
determined, in an action for injunctive or declaratory relief, that the performance of such acts
was unconstitutional. For that reason, as the majority explains, we need not decide whether the
Commission's former structure did render it subservient to the Legislature. (Maj. opn., ante, 30
Cal.Rptr.3d at p. 67, 113 P.3d at p. 1093.)


I write separately to stress why the de facto officer doctrine (or a closely related rule) applies
here. While plaintiffs' separation-of-powers challenge is not, strictly speaking, an attack on the
qualifications or appointment of any particular officer, it does, as the majority observes, rest on
aspects of the Commission members' appointment and tenure; consequently, if successful, it would,
like a collateral attack on an officer's qualifications or appointment to office, undermine the validity
of all the Commission's executive or quasi-judicial acts. (Maj. opn., ante, 30 Cal.Rptr.3d at p.
69, 113 P.3d at p. 1095.) Because of the reasonable public reliance on an agency's prima facie
legitimacy, to require that this type of challenge be brought first in an action for prospective relief
rather than in a direct attack on past agency actions is appropriate and fair.


The majority, as I understand it, does not embrace any broader doctrine precluding a party from
raising fundamental flaws in an agency action directly in challenges to those actions. As a general
rule, individuals aggrieved by government actions affecting them or their property may present
fundamental legal challenges in a timely complaint or petition directly attacking the government
action. (See Travis v. County of Santa Cruz (2004) 33 Cal.4th 757, 767–769, 16 Cal.Rptr.3d 404, 94
P.3d 538 [challenge to permit conditions imposed under allegedly unconstitutional and preempted
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ordinance]; Howard Jarvis Taxpayers Assn. v. City of La Habra (2001) 25 Cal.4th 809, 819–
822, 107 Cal.Rptr.2d 369, 23 P.3d 601 [challenge to continued collection of tax under ordinance
allegedly adopted in violation of *64  state law].) The court's opinion today should not be read
as suggesting, instead, that a separate action for declaratory or injunctive relief must generally be
successfully pursued before an agency's actions can be challenged as unconstitutional.


With this understanding, I have signed the majority opinion.


I CONCUR: BROWN, J.


All Citations


36 Cal.4th 1, 113 P.3d 1062, 30 Cal.Rptr.3d 30, 35 Envtl. L. Rep. 20,132, 05 Cal. Daily Op. Serv.
5501


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001457201&pubNum=0004645&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001457201&pubNum=0004645&originatingDoc=Ia21f2faafaf311d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		Marine Forests Society v. California Coastal Com., (2005) 36 Cal.4th 1






McDermott Will & Emery LLP v. Superior Court, 10 Cal.App.5th 1083 (2017)
217 Cal.Rptr.3d 47, 17 Cal. Daily Op. Serv. 3710, 2017 Daily Journal D.A.R. 3726


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


10 Cal.App.5th 1083
Court of Appeal, Fourth District, Division 3, California.


MCDERMOTT WILL & EMERY LLP et al., Petitioners,
v.


The SUPERIOR COURT of Orange County, Respondent;
Richard P. Hausman, SR., et al., Real Parties in Interest.


G053623
|


Filed 4/18/2017
|


Review Denied June 14, 2017


Synopsis
Background: Client filed motions seeking judicial determination that e-mail from client's attorney
providing legal advice on related matter, which had been disclosed to third parties, was a privileged
attorney-client communication and to disqualify law firm from representing one of those third
parties in underlying legal malpractice action based on alleged conflict in representation. The
Superior Court, Orange County, Nos. 30–2015–00785773, 30–2015–00785872, Sheila Fell, J.,
granted motions. Third party filed petition seeking writ of mandate compelling trial court to vacate
its disqualification order and its order deeming e-mail privileged.


Holdings: The Court of Appeal, Aronson, J., held that:


[1] review of writ petition challenging privilege ruling was not precluded on basis that petition
was filed more than 60 days after notice of ruling was served;


[2] evidence supported determination that client did not waive attorney-client privilege applicable
to e-mail by forwarding e-mail to third parties;


[3] evidence supported finding that client did not consent to additional disclosures of e-mail;


[4] evidence supported implied finding that e-mail was presumptively privileged;


[5] evidence support implied finding that it was reasonably apparent that e-mail had been disclosed
inadvertently;
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[6] evidence supported determination that use of e-mail in underlying action violated rule requiring
attorney to notify privilege holder that attorney was in possession of possibly privileged material;
and


[7] evidence supported findings that disqualification of law firm was necessary to prevent future
harm to client and to prevent doubts about integrity of judicial process.


Petition denied.


Thompson, J., filed dissenting opinion.


Procedural Posture(s): Petition for Writ of Mandate; Motion to Disqualify Counsel.


West Headnotes (60)


[1] Mandamus Time to Sue, Limitations, and Laches
Review of writ petition challenging trial court's ruling in client's underlying legal
malpractice action that e-mail containing legal advice from client's attorney in related
matter was subject to attorney-client privilege was not precluded on basis that petition was
filed more than 60 days after notice of trial court's ruling was served; deciding challenge
to ruling would not have prejudiced client, and issue of whether e-mail was privileged was
inextricably intertwined with other issue presented in writ petition. Cal. Evid. Code § 954.


[2] Mandamus Time to Sue, Limitations, and Laches
Although there is no statutory time limit on a common law writ petition, appellate courts
generally apply the same 60–day time limit applicable to appeals; but unlike appeals,
appellate courts have discretion to decide a writ petition filed after the 60–day period, and
typically look to whether there is any prejudice to the opposing party in doing so.


[3] Mandamus Scope of inquiry and powers of court
When deciding a timely writ petition challenging trial court ruling, appellate court also
may review an unchallenged earlier ruling if it is inextricably intertwined with issues
presented on the writ petition.
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[4] Constitutional Law Privileges
Privileged Communications and Confidentiality Nature of privilege
Attorney-client privilege is a legislative creation, which courts have no power to expand
or limit by implying exceptions. Cal. Evid. Code § 954.


1 Cases that cite this headnote


[5] Privileged Communications and Confidentiality Presumptions and burden of
proof
Once the proponent makes a prima facie showing of a confidential attorney-client
communication, it is presumed the communication is privileged and burden shifts to the
opponent to establish waiver, an exception, or that privilege does not for some other reason
apply. Cal. Evid. Code §§ 917(a), 954.


1 Cases that cite this headnote


[6] Privileged Communications and Confidentiality Waiver of privilege
Attorney-client privilege may be waived, but only by the holder of the privilege. Cal. Evid.
Code §§ 912(a), 954.


2 Cases that cite this headnote


[7] Privileged Communications and Confidentiality Waiver of privilege
Disclosure of privileged communication contemplated in statute governing waiver of
attorney-client privilege involves some measure of choice and deliberation on the part of
the privilege holder. Cal. Evid. Code §§ 912, 954.


2 Cases that cite this headnote


[8] Privileged Communications and Confidentiality Waiver of privilege
Privilege holder's characterization of his or her intent in disclosing a privileged
communication is an important consideration in determining whether the holder waived
attorney-client privilege, but is not necessarily dispositive. Cal. Evid. Code §§ 912, 954.


4 Cases that cite this headnote


[9] Privileged Communications and Confidentiality Waiver of privilege
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When determining whether an inadvertent disclosure waived attorney-client privilege, trial
court must examine both the subjective intent of privilege holder and any manifestation
of the holder's intent to disclose the information; other relevant considerations include
precautions the holder took to ensure the privilege was maintained and promptness with
which the holder sought return of the inadvertently disclosed document. Cal. Evid. Code
§§ 912, 954.


5 Cases that cite this headnote


[10] Appeal and Error Attorney-client privilege
Privileged Communications and Confidentiality Determination
When facts, or reasonable inferences from facts, shown in support of or in opposition to
the claim of attorney-client privilege are in conflict, determination of whether evidence
supports one conclusion or the other is for the trial court, and reviewing court may not
disturb such finding if there is any substantial evidence to support it. Cal. Evid. Code § 954.


6 Cases that cite this headnote


[11] Appeal and Error Attorney-client privilege
Appeal and Error Property in General
Substantial evidence standard, rather than de novo standard, applied to review of trial
court's ruling that attorney-client privilege applied to e-mail, which client received from
his attorney in related matter and then forwarded to third parties, in client's underlying
legal malpractice action against one of those third parties; there was conflicting evidence
on whether client intended to waive attorney-client privilege by forwarding the e-mail, and
competing inferences were able to be drawn from evidence of whether trustee intended to
forward e-mail. Cal. Evid. Code §§ 912(a), 954.


[12] Privileged Communications and Confidentiality Weight and sufficiency
Substantial evidence supported trial court's ruling in client's underlying legal malpractice
action that client did not waive attorney-client privilege applicable to e-mail client received
from attorney in related matter by forwarding e-mail to third parties; client testified that he
did not intend to forward the e-mail and that he did not know how it happened, one third
party who received the e-mail testified that transmission of the e-mail was a mistake, and
evidence showed that there was no connection between other third party who received the
e-mail and dispute discussed in the e-mail. Cal. Evid. Code §§ 912(a), 954.
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[13] Appeal and Error Lower court's knowledge and application of law
Appellate court presumes trial court knew and properly applied the law absent evidence
to the contrary.


15 Cases that cite this headnote


[14] Appeal and Error Privileged communications and confidentiality
When trial court is not required to make any findings to support its ruling on attorney-
client privilege motion, appellate court reviews trial court's order by inferring it made all
favorable findings that are supported by substantial evidence. Cal. Evid. Code § 954.


2 Cases that cite this headnote


[15] Appeal and Error Privileged communications and confidentiality
Appellate court was permitted to infer findings to support trial court's ruling in client's
underlying legal malpractice action that client did not waive attorney-client privilege
applicable to e-mail client received from his attorney in related matter by forwarding e-
mail to third parties, absent showing that trial court failed to consider and weigh any
evidence. Cal. Evid. Code §§ 912(a), 954.


[16] Privileged Communications and Confidentiality Waiver of privilege
Although privilege-holder's testimony about his intent is not dispositive, it is an important
consideration in deciding whether he waived attorney-client privilege because waiver
requires an intention to voluntarily waive a known right. Cal. Evid. Code §§ 912(a), 954.


[17] Privileged Communications and Confidentiality Waiver of privilege
Third party's disclosure of client's forwarded e-mail from his attorney to her husband, and
the husband's subsequent disclosure of e-mail to other parties did not waive attorney-client
privilege in relation to e-mail, since third party and her husband were not holders of the
privilege. Cal. Evid. Code §§ 912(a), 954.


[18] Privileged Communications and Confidentiality Weight and sufficiency
Substantial evidence supported trial court's finding that client, who inadvertently
forwarded e-mail containing legal advice from his attorney in related matter to third
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parties, did not consent to additional disclosure of e-mail by those third parties, and thus
that client did not waive attorney-client privilege applicable to e-mail on such basis in
client's underlying legal malpractice action against one third party to which e-mail was
disclosed; evidence showed that client did not learn that his initial inadvertent forwarding
of e-mail led to additional disclosures until nearly two years after initial disclosure to third
parties, and evidence to the contrary at most created a conflict in evidence. Cal. Evid. Code
§§ 912(a), 954.


[19] Privileged Communications and Confidentiality Waiver of privilege
Court may consider as relevant factors the existence of prominent markings identifying
a document as privileged in deciding whether an inadvertent disclosure waived attorney-
client privilege, but the absence of any marking does not require the conclusion the holder
waived the privilege. Cal. Evid. Code §§ 912(a), 954.


1 Cases that cite this headnote


[20] Appeal and Error Attorney-client privilege
Under the substantial evidence standard of review, appellate court may not reverse trial
court's ruling on whether privilege holder waived attorney-client privilege unless appellant
shows evidence required the trial court to reach a different conclusion. Cal. Evid. Code
§§ 912(a), 954.


3 Cases that cite this headnote


[21] Attorneys and Legal Services Receipt of or Access to Privileged Information
Rule providing that whenever a lawyer ascertains that he or she may have privileged
attorney-client material that was inadvertently provided by another, that lawyer must notify
the party entitled to the privilege of that fact is fundamentally based on the sanctity of the
attorney-client privilege and is designed to safeguard the confidential relationship between
clients and their attorneys to promote full and open discussion of the facts and tactics
surrounding individual legal matters. Cal. Evid. Code § 954.


[22] Attorneys and Legal Services Receipt of or Access to Privileged Information
Rule providing that whenever a lawyer ascertains that he or she may have privileged
attorney-client material that was inadvertently provided by another, that lawyer must notify
the party entitled to the privilege of that fact is designed to discourage unprofessional
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conduct and recognizes that an attorney has an obligation not only to protect his client's
interests but also to respect the legitimate interests of fellow members of the bar, judiciary,
and administration of justice. Cal. Evid. Code § 954.


[23] Attorneys and Legal Services Receipt of or Access to Privileged Information
Rule providing that lawyer must notify holder of attorney-client privilege whenever
lawyer ascertains that he or she may have privileged attorney-client material that was
inadvertently provided by another is not limited to privileged materials attorney receives
through inadvertence of opposing counsel during litigation; neither the statement of the
rule nor the policy underlying rule supports limiting scope of rule, and adopting limitation
would perversely permit use of stolen, privileged materials, but not those inadvertently
disclosed. Cal. Evid. Code § 954.


5 Cases that cite this headnote


[24] Appeal and Error Absence of findings;  assumed or implied findings
Attorneys and Legal Services Findings and conclusions; determination
Trial court is not required to make any express findings to support its ruling on motion
to disqualify attorney, and appellate court is required to infer trial court made all findings
necessary to support its conclusion.


3 Cases that cite this headnote


[25] Appeal and Error Disqualification
Where there are no express findings supporting decision to disqualify attorney, appellate
court must review trial court's decision based on implied findings that are supported by
substantial evidence.


2 Cases that cite this headnote


[26] Appeal and Error Counsel
When reviewing trial court's decision to disqualify attorney, appellate court presumes trial
court knew and properly applied the law, absent evidence to the contrary.


15 Cases that cite this headnote


[27] Appeal and Error Privileged communications and confidentiality
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Appellate court was permitted to imply findings to support trial court's determination in
client's underlying malpractice action that defense attorney violated rule providing that
lawyer must notify holder of attorney-client privilege whenever lawyer ascertains that he
or she may have privileged attorney-client material that was inadvertently provided by
another by using e-mail that contained legal advice from client's attorney in related matter
and that was inadvertently disclosed to third parties, including defendant in malpractice
action; trial court received evidence from parties and decided motion based on that
evidence, and there was no indication that trial court expressly refused to perform its fact
finding function on a particular issue. Cal. Evid. Code § 954.


[28] Appeal and Error Attorney-client privilege
Whether rule providing that lawyer must notify holder of attorney-client privilege
whenever lawyer ascertains that he or she may have privileged material that was
inadvertently provided by another applied in client's underlying legal malpractice case
based on defense attorney's use of e-mail, which contained legal advice from client's
attorney in another matter and was disclosed to defendant in underlying action, did not
present question of law, but rather substantial evidence standard governed review of
whether rule applied; decisive facts relating to disclosure of e-mail and whether rule
applied were disputed, and even if fact were undisputed, trial court was required to resolve
competing inferences presented by those facts. Cal. Evid. Code § 954.


1 Cases that cite this headnote


[29] Attorneys and Legal Services Receipt of or Access to Privileged Information
Privileged Communications and Confidentiality Communications Through or in
Presence or Hearing of Others;  Communications with Third Parties
Substantial evidence supported trial court's implied finding in client's underlying legal
malpractice action that e-mail, which contained legal advice from client's attorney in
another matter and was disclosed to defendant in underlying action by third party, was
presumptively privileged, and therefore e-mail was an obviously privileged document,
as required to trigger rule providing that lawyer must notify holder of attorney-client
privilege whenever lawyer ascertains that he or she may have privileged material that was
inadvertently provided by another; evidence showed that e-mail was a communication
made in the course of an attorney-client relationship. Cal. Evid. Code §§ 917(a), 954.


2 Cases that cite this headnote


[30] Attorneys and Legal Services Receipt of or Access to Privileged Information



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS954&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30k3397/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS954&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Id94c7f5024b111e78e18865f4d27462d&headnoteId=204146422103320200514212709&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/46H/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/46Hk778/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/311H/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/311Hk157/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/311Hk157/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS917&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS954&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Id94c7f5024b111e78e18865f4d27462d&headnoteId=204146422103720200514212709&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/46H/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/46Hk778/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





McDermott Will & Emery LLP v. Superior Court, 10 Cal.App.5th 1083 (2017)
217 Cal.Rptr.3d 47, 17 Cal. Daily Op. Serv. 3710, 2017 Daily Journal D.A.R. 3726


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 9


Attorney's duties under rule providing that lawyer must notify holder of attorney-client
privilege whenever lawyer ascertains that he or she may have privileged material that
was inadvertently provided by another are not limited to situations where materials are
indisputably privileged, leaving no basis to infer the privilege has been waived or an
exception applies. Cal. Evid. Code §§ 912(a), 954.


1 Cases that cite this headnote


[31] Privileged Communications and Confidentiality Communications Through or in
Presence or Hearing of Others;  Communications with Third Parties
When attorney receives materials due to the inadvertence of another that are potentially
subject to attorney-client privilege, attorney's obligation is to review materials no more
than necessary to determine whether they are privileged, and then notify the privilege
holder's counsel; at that point, parties may confer about whether material is privileged and
whether there has been a waiver, and if the parties are unable to reach an agreement, either
side may seek guidance from trial court. Cal. Evid. Code §§ 912(a), 954.


4 Cases that cite this headnote


[32] Privileged Communications and Confidentiality Communications Through or in
Presence or Hearing of Others;  Communications with Third Parties
Attorney receiving material potentially subject to attorney-client privilege is not permitted
to act as judge and unilaterally make determination as to whether privilege has been
waived. Cal. Evid. Code §§ 917(a), 954.


1 Cases that cite this headnote


[33] Privileged Communications and Confidentiality Communications Through or in
Presence or Hearing of Others;  Communications with Third Parties
Precluding attorney who receives inadvertently-disclosed material potentially subject to
attorney-client privilege from unilaterally making waiver determination does not permit
privilege holder and its counsel to unduly delay lawsuit or engage in other forms of
gamesmanship prejudicial to party whose attorney received materials; material must
obviously or clearly appear privileged, recipient of materials may expedite resolution
of any dispute by bringing its own motion seeking trial court's guidance, and policy
considerations underlying attorney-client privilege do not allow recipient of material to
unilaterally determine whether privilege has been waived. Cal. Evid. Code §§ 912(a), 954.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS912&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS954&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Id94c7f5024b111e78e18865f4d27462d&headnoteId=204146422103420200514212709&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/311H/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/311Hk157/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/311Hk157/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS912&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS954&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Id94c7f5024b111e78e18865f4d27462d&headnoteId=204146422103520200514212709&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/311H/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/311Hk157/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/311Hk157/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS917&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS954&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Id94c7f5024b111e78e18865f4d27462d&headnoteId=204146422103620200514212709&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/311H/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/311Hk157/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/311Hk157/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS912&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS954&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





McDermott Will & Emery LLP v. Superior Court, 10 Cal.App.5th 1083 (2017)
217 Cal.Rptr.3d 47, 17 Cal. Daily Op. Serv. 3710, 2017 Daily Journal D.A.R. 3726


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 10


1 Cases that cite this headnote


[34] Attorneys and Legal Services Receipt of or Access to Privileged Information
Substantial evidence supported trial court's implied finding in client's underlying legal
malpractice action that it was reasonably apparent that e-mail, which contained legal
advice from client's attorney in another matter and was disclosed to defendant in
underlying action by third party, had been disclosed inadvertently, as required to trigger
rule providing that lawyer must notify holder of attorney-client privilege whenever lawyer
ascertains that he or she may have privileged material that was inadvertently provided by
another; although evidence showed defense attorney discovered e-mail in defendant's own
files, evidence demonstrated that e-mail was a presumptively privileged communication
on its face and that e-mail had previously been objected to as privileged. Cal. Evid. Code
§§ 917(a), 954.


1 Cases that cite this headnote


[35] Attorneys and Legal Services Receipt of or Access to Privileged Information
Triggering of attorney's obligation to notify privilege holder whenever attorney ascertains
that he or she may have privileged attorney-client material that was inadvertently provided
by another was not limited to time at which attorney found it had received privileged
document. Cal. Evid. Code § 954.


3 Cases that cite this headnote


[36] Attorneys and Legal Services Receipt of or Access to Privileged Information
Rule providing that lawyer must notify holder of attorney-client privilege whenever lawyer
ascertains that he or she may have privileged material that was inadvertently provided by
another establishes an objective standard that examines whether a reasonably competent
attorney, knowing the facts of the case, would determine a document was clearly privileged
and it was reasonably apparent its disclosure was inadvertent. Cal. Evid. Code § 954.


[37] Attorneys and Legal Services Receipt of or Access to Privileged Information
Letter stating that client's counsel wanted to conduct additional discovery before bringing
motion in client's underlying legal malpractice action to resolve dispute over whether
attorney-client privilege applied to e-mail, which contained legal advice from client's
attorney in related matter and had been disclosed to defendant in underlying action, did not
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preclude determination that e-mail had been advertently disclosed, as required to trigger
rule requiring defendant's attorney to not use e-mail in litigation and to return e-mail to
client; client's counsel consistently maintained that disclosure of e-mail was inadvertent
and that defense attorney was required to return e-mail, and letter indicated that client's
counsel merely wanted to conduct discovery on waiver of privilege theory. Cal. Evid. Code
§§ 912(a), 954.


[38] Attorneys and Legal Services Receipt of or Access to Privileged Information
Substantial evidence supported trial court's determination in client's underling legal
malpractice action that defense attorney's use of inadvertently disclosed e-mail containing
privileged communication between client and his attorney in related matter violated rule
providing that lawyer must notify holder of attorney-client privilege whenever lawyer
ascertains that he or she may have privileged material that was inadvertently provided by
another; evidence showed that defense attorney continued to review e-mail after producing
it, that defense attorney formulated and asked deposition questions based on e-mail, and
that defense attorney read portions of e-mail into the record at two depositions. Cal. Evid.
Code § 954.


1 Cases that cite this headnote


[39] Attorneys and Legal Services Receipt of or Access to Privileged Information
Producing inadvertently disclosed e-mail containing privileged communication between
client and his attorney in related matter as part of response to subpoena did not
discharge defense attorney's duties in client's underlying legal malpractice action under
rule providing that lawyer must notify holder of attorney-client privilege whenever lawyer
ascertains that he or she may have privileged material that was inadvertently provided
by another; including e-mail as part of larger document production did not notify client,
as privilege holder, that defense attorney possessed communication that appeared to be
privileged, and defense attorney's duties were not limited to merely notifying client that
attorney possessed e-mail. Cal. Evid. Code § 954.


[40] Privileged Communications and Confidentiality Weight and sufficiency
Substantial evidence supported trial court's implied finding that client's attorneys took
reasonable steps to preserve attorney-client privilege applicable to e-mail, which contained
privileged information and was inadvertently disclosed by client to third parties, in client's
underlying legal malpractice action against one of those third parties; evidence showed
that, after learning e-mail had been disclosed, client's attorneys immediately obtained
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agreement to collect and destroy all copies of e-mail except one, which would be kept
to litigate dispute over whether e-mail remained privileged, and there was no evidence
indicating that attorneys should have investigated whether disclosure went beyond those
individuals to whom e-mail had initially been disclosed. Cal. Evid. Code § 954.


1 Cases that cite this headnote


[41] Attorneys and Legal Services Relation of remedy to client's right to counsel of
choice
Attorney disqualification motion involves a conflict between a client's right to counsel
of his or her choice, on the one hand, and the need to maintain ethical standards of
professional responsibility, on the other.


[42] Attorneys and Legal Services Relation of remedy to client's right to counsel of
choice
Although attorney disqualification necessarily impinges on a litigant's right to counsel of
his or her choice, decision on a disqualification motion involves more than just the interests
of the parties.


[43] Attorneys and Legal Services Relation of remedy to client's right to counsel of
choice
When ruling on an attorney disqualification motion, paramount concern must be to
preserve public trust in the scrupulous administration of justice and the integrity of the
bar; the important right to counsel of one's choice must yield to ethical considerations that
affect fundamental principles of the judicial process.


1 Cases that cite this headnote


[44] Attorneys and Legal Services Confidentiality
Protecting the confidentiality of communications between attorney and client is a
fundamental principle of the judicial process, and an opposing attorney who breaches that
principle may be disqualified from further participation in litigation. Cal. Evid. Code §
954.


1 Cases that cite this headnote
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[45] Attorneys and Legal Services As grounds for disqualification
In the context of inadvertently disclosed, attorney-client communications, mere exposure
to an adversary's confidences is insufficient, standing alone, to warrant attorney's
disqualification; protecting the integrity of judicial proceedings does not require so
draconian a rule because it would nullify a party's right to representation by chosen counsel
any time inadvertence or devious design put an adversary's confidences in an attorney's
mailbox. Cal. Evid. Code § 954.


[46] Attorneys and Legal Services As grounds for disqualification
In an appropriate case, disqualification might be justified if an attorney inadvertently
receives confidential materials and fails to conduct himself or herself in accordance with
his or her duties under rule providing that whenever a lawyer ascertains that he or she may
have privileged attorney-client material that was inadvertently provided by another, that
lawyer must notify the party entitled to the privilege of that fact, assuming other factors
compel disqualification. Cal. Evid. Code § 954.


3 Cases that cite this headnote


[47] Attorneys and Legal Services As grounds for disqualification
Attorney disqualification is proper as a prophylactic measure to prevent future prejudice
to opposing party from information attorney should not have possessed; an affirmative
showing of existing injury from the misuse of privileged information is not required.


5 Cases that cite this headnote


[48] Attorneys and Legal Services Disqualification of Attorneys
Trial court may not order attorney disqualification simply to punish a dereliction that will
likely have no substantial continuing effect on future judicial proceedings.


5 Cases that cite this headnote


[49] Attorneys and Legal Services Factors and Considerations in General
Significant question when determining whether to disqualify an attorney is whether there
exists a genuine likelihood that the status or misconduct of the attorney in question will
affect the outcome of the proceedings before the court.



https://www.westlaw.com/Browse/Home/KeyNumber/46H/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/46Hk778(2)/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS954&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/46H/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/46Hk778(2)/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS954&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Id94c7f5024b111e78e18865f4d27462d&headnoteId=204146422105220200514212709&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/46H/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/46Hk778(2)/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Id94c7f5024b111e78e18865f4d27462d&headnoteId=204146422105320200514212709&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/46H/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/46HXV/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Id94c7f5024b111e78e18865f4d27462d&headnoteId=204146422105420200514212709&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/46H/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/46Hk1196/View.html?docGuid=Id94c7f5024b111e78e18865f4d27462d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





McDermott Will & Emery LLP v. Superior Court, 10 Cal.App.5th 1083 (2017)
217 Cal.Rptr.3d 47, 17 Cal. Daily Op. Serv. 3710, 2017 Daily Journal D.A.R. 3726


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 14


3 Cases that cite this headnote


[50] Attorneys and Legal Services As grounds for disqualification
Attorneys and Legal Services Current and Former Clients
Attorneys and Legal Services Conflicts as grounds for disqualification
Attorney disqualification is proper where, as a result of a prior representation or through
improper means, there is a reasonable probability counsel has obtained information trial
court believes would likely be used advantageously against an adverse party during the
course of the litigation.


6 Cases that cite this headnote


[51] Attorneys and Legal Services As grounds for disqualification
Though information that could subject a lawyer to disqualification cannot be unlearned,
and the lawyer who obtained it cannot be prevented from giving it to others,
disqualification still serves the useful purpose of eliminating from the case the lawyer who
could most effectively exploit the unfair advantage.


1 Cases that cite this headnote


[52] Appeal and Error Disqualification
Trial court's ruling on a disqualification motion is reviewed under the deferential abuse
of discretion standard.


1 Cases that cite this headnote


[53] Attorneys and Legal Services Discretion of court
In exercising its discretion to disqualify an attorney, trial court must make a reasoned
judgment that complies with applicable legal principles and policies.


[54] Appeal and Error Particular Orders or Rulings Below, Theory and Grounds
Supporting
Order disqualifying attorney is subject to reversal only when there is no reasonable basis
for trial court's decision.
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2 Cases that cite this headnote


[55] Appeal and Error Disqualification
Even under the abuse of discretion standard applicable when reviewing decision to
disqualify an attorney, there is still a substantial evidence component; appellate court
defers to trial court's factual findings so long as they are supported by substantial evidence,
and determines whether, under those facts, trial court abused its discretion.


5 Cases that cite this headnote


[56] Appeal and Error Counsel
Trial court's order disqualifying attorney is presumed correct; all intendments and
presumptions are indulged to support order, conflicts in the declarations must be resolved
in favor of the prevailing party, and trial court's resolution of any factual disputes arising
from the evidence is conclusive.


[57] Attorneys and Legal Services Particular Cases and Contexts
Attorneys and Legal Services Using or benefiting from client information
Substantial evidence supported trial court's findings that disqualification of defense
attorney was necessary to prevent doubts about the integrity of the judicial process and to
prevent future prejudice or harm to client from defense attorney's exploitation of contents
of e-mail, which contained privileged attorney-client information and was inadvertently
disclosed to third parties, and thus trial court did not abuse its discretion in disqualifying
attorney in client's underlying legal malpractice action against one of those third parties;
evidence showed that attorney thought it was permissible to use e-mail to oppose client's
claims and that attorney's previous access to the e-mail would undermine public trust in
the integrity of the adjudicatory process. Cal. Evid. Code § 954.


[58] Attorneys and Legal Services Particular Cases and Contexts
Attorneys and Legal Services Using or benefiting from client information
Privileged Communications and Confidentiality Communications Through or in
Presence or Hearing of Others;  Communications with Third Parties
Trial court's order declaring that attorney-client privilege applied to e-mail, which
contained legal advice from client's attorney in related matter and was inadvertently
disclosed to third parties, did not prevent future harm to client in underlying legal
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malpractice action against one of those third parties, and thus privilege order did not
require trial court to deny motion to disqualify third party's attorney, who received and
improperly reviewed e-mail; attorney had a greater capacity than any replacement counsel
to exploit the information contained in e-mail, it was unlikely that replacement counsel
would use information as effectively as attorney, and order did not lessen the damage to
public's trust in judicial process based on attorney's access and use of e-mail. Cal. Evid.
Code § 954.


1 Cases that cite this headnote


[59] Appeal and Error Disqualification
Appellate court reviews trial court's decision to disqualify attorney in order to prevent
future harm to opposing party from inadvertently disclosed material subject to attorney-
client privilege for abuse of discretion because trial court has superior knowledge about
the parties' claims and defenses and the impact of the inadvertently disclosed information
on those claims and defenses. Cal. Evid. Code § 954.


[60] Attorneys and Legal Services As grounds for disqualification
Even after a trial court has taken remedial action to protect attorney-client privilege,
attorney disqualification still serves the useful purpose of eliminating from the case the
attorney who could most effectively exploit the unfair advantage acquired through the
earlier review and use of the inadvertently disclosed, privileged materials. Cal. Evid. Code
§ 954.


See 2 Witkin, Cal. Evidence (5th ed. 2012) Witnesses, § 76 et seq.


1 Cases that cite this headnote


**56  Original proceedings; petition for a writ of mandate to challenge two orders of the Superior
Court of Orange County, Sheila Fell, Judge. Petition denied. Super. Ct. Nos. 30-2015-00785773;
30–2015–00785872


Attorneys and Law Firms


Gibson, Dunn & Crutcher, James P. Fogelman, Julian W. Poon, Shannon E. Mader, Los Angeles,
and Jennafer M. Tryck, Irvine, for Petitioners.
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No appearance for Respondent.


Sall Spencer Callas & Krueger, Robert K. Sall, Laguna Beach, Suzanne Burke Spencer, Irvine,
and Michael A. Sall, Laguna Beach, for Real Parties in Interest.


OPINION


ARONSON, J.


*1091  In this original proceeding, we consider several issues relating to a confidential attorney-
client communication, including (1) whether the client waived the attorney-client privilege by
disclosing the communication to third parties, and (2) whether the trial court erred in disqualifying
the law firm that represented one of those third parties because its attorneys failed to notify the
client or the client's attorney that counsel had obtained a copy of the communication, reviewed
and analyzed the communication, and used it in the lawsuit.


The trial court found that plaintiff and real party in interest Richard P. Hausman, Sr. (Dick), 1


did not waive the attorney-client privilege by forwarding a confidential e-mail he received from
his personal attorney to his sister-in-law because Dick inadvertently and unknowingly forwarded
the e-mail from his smartphone, and therefore lacked the necessary intent to waive the privilege.
The trial court also impliedly found that Dick's sister-in-law did not waive the privilege when she
forwarded the e-mail to her husband, who then shared it with four other individuals, because neither
Dick's sister-in-law nor *1092  his brother-in-law could waive Dick's attorney-client privilege,
and Dick did not consent to these additional disclosures because he did not know about either his
initial disclosure or these additional disclosures until a year after they occurred.


1 The other plaintiffs and real parties in interest are Mary Jo Hausman (Mary Jo), John Gavin
Hausman (John), and Teresa Lynn Hausman (Teri). Because members of the same family
are involved in this matter, we use their first names for the sake of clarity, and no disrespect
is intended. We collectively refer to Dick, Mary Jo, John, and Teri as Plaintiffs.


In a separate order, the trial court disqualified Gibson, Dunn & Crutcher LLP (Gibson Dunn) from
representing defendants and petitioners McDermott Will & Emery LLP and Jonathan C. Lurie
(collectively, Defendants) in the underlying lawsuits because Gibson Dunn failed to recognize the
potentially privileged nature of the e-mail after receiving a copy from Lurie, and then analyzed
and used the e-mail despite Dick's objection that the e-mail was an inadvertently disclosed
privileged document. The court explained Gibson Dunn had an ethical obligation to return the
privileged material and refrain from using it under State Comp. Ins. Fund v. WPS, Inc. (1999) 70
Cal.App.4th 644, 82 Cal.Rptr.2d 799 (State Fund). The court found Gibson Dunn's disqualification
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was necessary because there was a genuine likelihood Gibson Dunn's improper use of the e-mail
would affect the outcome of the lawsuit, the integrity of the judicial proceedings, and the public's
confidence in the proceedings.


**57  Defendants petition this court for a writ of mandate directing the trial court to vacate both
its order finding Dick did not waive the attorney-client privilege as it applied to the e-mail, and
its order disqualifying Gibson Dunn from representing Defendants in the underlying lawsuits. We
deny the petition in its entirety. As we explain below, substantial evidence supports the trial court's
orders and the court did not abuse its discretion in selecting disqualification as the appropriate
remedy to address Gibson Dunn's violation of its State Fund duties.


Contrary to Defendants' contention, an attorney's State Fund duties are not limited to inadvertently
disclosed, privileged documents the attorney receives from opposing counsel, but also may apply
to documents the attorney receives from the attorney's client. Indeed, regardless of how the
attorney obtained the documents, whenever a reasonably competent attorney would conclude the
documents obviously or clearly appear to be privileged and it is reasonably apparent they were
inadvertently disclosed, the State Fund rule requires the attorney to review the documents no more
than necessary to determine whether they are privileged, notify the privilege holder the attorney
has documents that appear to be privileged, and refrain from using the documents until the parties
resolve or the court resolves any dispute about their privileged nature. The receiving attorney's
reasonable belief the privilege holder waived the privilege or an exception to the privilege applies
does not vitiate the attorney's State Fund duties. The trial court must determine whether the holder
waived the privilege or an exception applies if the parties *1093  fail to reach an agreement.
The receiving attorney assumes the risk of disqualification when that attorney elects to use the
documents before the parties or the trial court has resolved the dispute over their privileged nature
and the documents ultimately are found to be privileged.


I


FACTS AND PROCEDURAL HISTORY


A. The Hausman Family, Defendants' Legal Representation, and the Dispute Over M. Hausman,
Inc.
Marilyn H. Hausman and her husband, Dick, had four children, Mary Jo, John, Teri, and Richard
P. Hausman, Jr. (Rick). The primary source of the couple's considerable wealth was Marilyn's
multimillion-dollar investment portfolio. In 2000, Marilyn formed a holding corporation, M.
Hausman, Inc. (MHI), to manage her portfolio. Marilyn was MHI's sole shareholder and director,
and also served as its president. Dick served as the officer primarily responsible for making and
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managing MHI's investments, and joined Marilyn as a director in 2002. A few years later, Rick
and William J. Cox also became directors of MHI. According to Dick, the value of MHI's portfolio
grew to approximately $50 million under his management.


In approximately 2002, Marilyn and Dick hired Defendants to provide a variety of estate planning
services for their family. Over the years, Lurie formed several trusts and subtrusts for Marilyn
and Dick, and the assets of those trusts included the shares in MHI. Dick, Rick, and Cox were
appointed as cotrustees for many of these trusts, and the trust beneficiaries included the four
Hausman children and Marilyn's mother. As part of their representation of the Hausman family,
Defendants also represented MHI on corporate, employment, and other miscellaneous matters.


Marilyn died in June 2008, and Dick succeeded her as MHI's president. Rick and Cox also became
vice presidents at that time. Over the next several years, **58  MHI continued to operate under
the direction of Dick, Rick, and Cox, and Defendants continued to represent the members of the
Hausman family and MHI.


In 2013, Dick agreed to Rick's request to be named MHI's president so Rick could gain experience
in managing MHI, but Dick continued to perform many of the president's essential functions. Soon
after becoming president, Rick sought to dramatically increase his and Cox's salaries and other
benefits, but Dick objected because he thought the substantial increases were not in MHI's best
interests or the best interest of the various trust beneficiaries. A *1094  struggle for control of
MHI ensued and Dick, Rick, and Cox engaged in protracted discussions attempting to resolve their
dispute. To advise him in these discussions and about his options under the various trusts, Dick
hired his own attorney, Mark Blaskey.


On August 22, 2013, Dick, Rick, Cox, Blaskey, and Lurie met to discuss their disagreement.
Immediately after that meeting, Dick, Blaskey, and Jill Lindsay met to review their options.
Lindsay was MHI's employee and bookkeeper, but she also performed a variety of services for
the various Hausman trusts and she was Dick's longtime personal assistant and advisor. Lindsay
worked for Dick for nearly 40 years, starting as his executive secretary when he was an executive
with Allergan and then working personally for him after he left the company. In her capacity as
Dick's personal assistant, Lindsay regularly received and maintained correspondence on Dick's
behalf.


B. The Blaskey E-mail
On August 27, 2013, Blaskey sent Dick a lengthy e-mail summarizing the August 22 meeting and
providing legal advice to Dick about his options for resolving the dispute. Blaskey entitled the e-
mail “Summary of 8/22/13 meeting,” and copied Lindsay and his law partner, Alan Kessel. He
copied Lindsay on the e-mail because she was responsible for maintaining Dick's correspondence.
Lindsay replied to all recipients the same day.
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The following day Dick forwarded the Blaskey e-mail from his smartphone to “Mr. & Mrs. Gavin
Shearer Herbert” at Ninetta Herbert's e-mail address. Dick's transmission did not include any
additional text other than “Sent from my [smartphone].” That same day Ninetta forwarded the e-
mail to Gavin at his e-mail address. Gavin was Marilyn's brother and Dick's brother-in-law. Gavin
had not been involved in the various Hausman trusts or MHI for many years, but he was attempting
to act as an intermediary or informal mediator to resolve the dispute between Dick, Rick, and Cox.
Gavin engaged in several discussions with these individuals and also Lurie and Blaskey about the
dispute.


Dick testified he did not intend to forward the Blaskey e-mail to Ninetta or Gavin, and did not
know he had done so until the forwarded e-mail came to light approximately a year later. Dick was
nearly 80 years old when he forwarded the e-mail and he explained multiple sclerosis had limited
his physical dexterity. Gavin testified he did not recall receiving the Blaskey e-mail and he had
not read it before it was shown to him at his deposition. He further testified that he had no idea
why Dick would forward the e-mail to Ninetta, that doing so must have been a mistake, and that
he never discussed *1095  the e-mail with Dick. Finally, Gavin testified he could not find a copy
of the Blaskey e-mail when he was later asked to do so.


On September 4, 2013, Rick, Cox, and Greg Pellizzon, a financial advisor who was working with
MHI, met with Gavin to discuss the ongoing dispute. According to Rick and Pellizzon, Gavin
passed out copies **59  of the Blaskey e-mail at this meeting and described it as minutes from
the August 22 meeting. Gavin testified he had no recollection of this. Pellizzon testified he read
the e-mail during the meeting, but did not keep a copy. During this meeting, Gavin also phoned
Lurie to discuss the dispute and later that day forwarded the Blaskey e-mail to Lurie, although
Gavin testified he did not recall this. Lurie testified he had some discussions with Gavin about
the e-mail's contents.


C. The Probate Action
Unable to resolve the dispute with Rick and Cox, Dick exercised a power he believed he held
under the various trusts to reacquire all of MHI's voting shares and seize control of the company.
Lurie, however, asserted Dick could no longer reacquire MHI's voting shares because Lurie had
eliminated that option under the trusts' terms shortly after Marilyn's death. In October 2013, Dick
filed a probate petition to confirm the actions he had taken to reacquire all MHI voting shares
under the various Hausman family trusts (hereinafter, Probate Action).


In August 2014, Rick's counsel in the Probate Action, Jason Kirby, discovered a copy of the
Blaskey e-mail among Rick's documents as he prepared to respond to Dick's demand to produce
documents. Kirby pulled the e-mail and separately sent it to Dick's counsel, Alan Kessel, with a
letter explaining the e-mail appeared to be a privileged communication between Blaskey and Dick,
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but that Dick later waived the privilege by forwarding it to Ninetta and Gavin. The letter further
explained that Rick obtained a copy of the e-mail when Gavin handed it out at the September
4, 2013 meeting involving Rick, Cox, Pellizzon, and Gavin. Kirby asked whether Dick's counsel
would claim the Blaskey e-mail still was privileged, and if so, for authority supporting that
contention. Finally, Kirby assured Dick's counsel he had not used or disclosed the contents of the
e-mail. This letter was the first time Dick and his attorney learned the Blaskey e-mail had been
forwarded to anyone other than the original recipients, and they did not yet know the e-mail also
had been forwarded to Lurie.


Dick's attorney, Kessel, responded that the Blaskey e-mail was a privileged attorney-client
communication, and that Dick inadvertently disclosed the e-mail to Ninetta without intending to
waive the privilege. Dick's counsel *1096  explained that Dick rarely communicated with Ninetta
and never talked to her about MHI affairs, and therefore he inadvertently forwarded the e-mail to
Ninetta when he was trying to forward it to Lindsay. Based on State Fund and Rico v. Mitsubishi
Motors Corp. (2007) 42 Cal.4th 807, 68 Cal.Rptr.3d 758, 171 P.3d 1092 (Rico), Dick's counsel
argued Kirby had an ethical obligation to return the inadvertently disclosed e-mail and destroy
any copies. Dick's counsel also asked Kirby to contact any other party he knew had received a
copy of the Blaskey e-mail, including Ninetta, Gavin, and Pellizzon, and direct them to destroy
their copies.


Kirby argued neither Rico nor State Fund applied because those cases did not involve a client
waiving the privilege by disclosing a communication to third parties before any litigation arose.
Nonetheless, Kirby agreed to destroy all copies of the Blaskey e-mail except one, to seal that copy,
and only use the copy to resolve the parties' dispute over whether Dick had waived the attorney-
client privilege. Kirby also promised not to question anyone about the e-mail's content until the
parties resolved the waiver issue. Finally, Kirby asserted he had no obligation to ask third parties
to return the Blaskey e-mail. All **60  parties to the Probate Action honored this agreement for
several months.


In late July 2015, Defendants produced several thousand pages of documents in the Probate Action
based on Dick's subpoena, and that production included a copy of the Blaskey e-mail that Gavin
had forwarded to Lurie in September 2013. On August 13, 2015, the parties deposed Lurie in
the Probate Action, and James Fogelman of Gibson Dunn represented Lurie in the deposition.
When Rick's counsel questioned Lurie about the copy of the Blaskey e-mail that was included in
Defendants' document production, Dick's attorney, Paul George, immediately objected that the e-
mail was privileged and should not be used in the deposition. George also explained that Dick's
other attorney, Kessel, had asked Rick's counsel to return all copies of the e-mail. This was the
first time Dick and his counsel learned the Blaskey e-mail had been forwarded to Lurie.
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Fogelman claimed the Blaskey e-mail was not privileged and asserted neither he nor Defendants
had ever been asked to return it. To remove any doubt, Dick's counsel therefore requested that
Fogelman and his clients return all copies of the Blaskey e-mail because Dick inadvertently
disclosed the privileged communication and all attorneys, including Lurie, had an ethical
obligation to return or destroy inadvertently disclosed, privileged communications. Fogelman
refused to return or destroy the Blaskey e-mail, disputing it was privileged because Dick had
disclosed it to third parties, including Ninetta, Gavin, and Lindsay. Fogelman claimed an attorney's
ethical obligation to return inadvertently disclosed documents only applied to documents that
were inadvertently produced during discovery. Dick's counsel *1097  disagreed and the deposition
continued. Lurie testified he reviewed the e-mail to refresh his recollection before the deposition,
but he did not specifically testify about the e-mail's content.


D. The Malpractice Actions
In May 2015, Plaintiffs filed two malpractice lawsuits against Defendants based on an alleged
conflict in representing various members of the Hausman family, the Hausman family trusts, and
MHI (collectively, Malpractice Actions). They brought one suit in their individual capacities and
as trustees under certain Hausman family trusts. They brought the second lawsuit as a derivative
action on MHI's behalf. Dick had different counsel in the Malpractice Actions than he had in
the Probate Action, and Fogelman and Gibson Dunn represented Defendants in the Malpractice
Actions.


On August 19, 2015, less than a week after Lurie's deposition in the Probate Action, Gibson Dunn
deposed Lindsay in the Malpractice Actions. Lindsay testified she worked for MHI, the Hausman
family trusts, and Dick personally at the time she received the Blaskey e-mail.


Five days later, Gibson Dunn deposed Mary Jo in the Malpractice Actions. Fogelman marked
the Blaskey e-mail as an exhibit, sought to question Mary Jo about it, and read substantial
portions of it into the record. Dick's attorney, Suzanne Burke Spencer, explained she was not
familiar with the document or how it was produced, but she asserted it was a privileged, attorney-
client communication that appeared to have been produced inadvertently and she requested that
Fogelman return all copies. He disputed that the e-mail was privileged or that either Lurie or Gibson
Dunn had an obligation to return the e-mail because Dick had disclosed it voluntarily to various
third parties. Spencer maintained her privilege objection and demand for the return of the e-mail,
but stated she would allow questions about the e-mail subject to a **61  motion to strike once
she learned the circumstances surrounding the communication and its disclosure. Fogelman failed
to inform Spencer that Dick's attorney in the Probate Action had raised the same objections less
than two weeks earlier at Lurie's deposition in that separate lawsuit, nor did he inform her of the
agreement the parties in that lawsuit reached about the e-mail. The following day, Gibson Dunn
deposed Teri in the Malpractice Actions with Fogelman and Spencer engaging in essentially the
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same exchange. On August 24, 2015, Fogelman also quoted the Blaskey e-mail in interrogatory
responses he served on Defendants' behalf.


On September 4, 2015, Spencer wrote Fogelman to explain the Blaskey e-mail remained a
privileged communication between Dick and Blaskey. Spencer explained Lindsay's inclusion on
the e-mail did not destroy the *1098  privilege because she received it as Dick's personal assistant,
Dick's inadvertent disclosure of the e-mail did not waive the privilege because he did not intend
to disclose the e-mail to Ninetta or anyone else, and the disclosure of the e-mail by various
third parties was done without Dick's consent. Spencer further explained that Rick's counsel in
the Probate Action recognized the privileged nature of the Blaskey e-mail and brought it to the
attention of Dick's counsel even though Rick's counsel also asserted the privilege had been waived.
The attorneys in the Probate Action then agreed to preserve the e-mail's privileged status while
they attempted to resolve the dispute over whether Dick waived the privilege. Spencer also asserted
Fogelman knew Dick had claimed the e-mail was privileged and demanded its return because
Fogelman had attended Lurie's deposition in the Probate Action, but Fogelman nonetheless used
the e-mail at Mary Jo's and Teri's depositions in the Malpractice Actions without informing her
about those objections. Finally, based on Rico and State Fund, Spencer asserted Fogelman had an
ethical obligation to return or destroy all copies of the Blaskey e-mail and she demanded that he
do so immediately.


After receiving Spencer's letter, Fogelman agreed that Gibson Dunn would temporarily stop using
the Blaskey e-mail while the parties conducted discovery about the circumstances surrounding the
e-mail and its disclosure. Nonetheless, Gibson Dunn produced a copy of the Blaskey e-mail as
part of a larger document production in the Malpractice Actions on September 14, 2015.


During September and October 2015, Spencer conducted discovery about the Blaskey e-mail, but
asserted additional discovery was still required on the waiver issue, including Lurie's deposition.
In mid-November 2015, Fogelman wrote Spencer claiming Dick had been given sufficient time to
explore the circumstances surrounding the e-mail and its disclosure, and none of the information
uncovered established the Blaskey e-mail was a privileged communication. Fogelman therefore
announced Gibson Dunn would resume using the e-mail.


E. The Privilege and Disqualification Motions
In early December 2015, Dick filed a motion in the Malpractice Actions seeking (1) a
judicial determination the Blaskey e-mail was a privileged attorney-client communication Dick
inadvertently disclosed, and (2) an order requiring Gibson Dunn to return all copies of the e-mail
and striking those portions of Mary Jo's and Teri's depositions where Fogelman asked questions
about the e-mail and read portions of it into the record. Defendants opposed the motion, arguing the
Blaskey e-mail never was privileged based on Lindsay's **62  inclusion as an original recipient,
and Dick nonetheless waived *1099  the attorney-client privilege by disclosing the e-mail to third
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parties. In support, Defendants filed a copy of the Blaskey e-mail under seal. In March 2016, the
trial court granted Dick's motion, and ordered Defendants to seal or return all copies of the Blaskey
e-mail and seal the relevant portions of Mary Jo's and Teri's deposition transcripts. Dick served
notice of entry of the order on March 15, 2016. 2


2 Dick did not file a similar motion in the Probate Action, and that case settled shortly after
the ruling on the privilege motion in the Malpractice Actions.


Less than two weeks later, Dick filed a motion to disqualify Gibson Dunn from representing
Defendants in the Malpractice Actions based on its use of the Blaskey e-mail and its refusal to
return it. Gibson Dunn opposed the motion, arguing it was not readily apparent from the face of the
e-mail that it was an inadvertently disclosed, privileged document. Gibson Dunn further argued its
disqualification was not warranted because there was no evidence its review and initial failure to
return the e-mail would substantially impact the litigation. On May 25, 2016, the trial court granted
Dick's motion and disqualified Gibson Dunn from representing Defendants in the Malpractice
Actions. The court stayed its ruling for 30 days to allow Defendants to petition this court for relief.


On June 6, 2016, Defendants filed this writ petition seeking a writ of mandate compelling the trial
court to vacate (1) its order deeming the Blaskey e-mail privileged, and (2) its order disqualifying
Gibson Dunn as Defendants' counsel in the Malpractice Actions. Defendants also sought a stay of
all trial court proceedings pending the resolution of this writ petition. We granted the stay request
and issued an order to show cause why a writ of mandate should not issue.


II


DISCUSSION


A. The Blaskey E–mail Was a Privileged Attorney–Client Communication and Dick Did Not
Waive the Privilege


1. An Appellate Court May Review the Trial Court's Privilege Ruling When It Is Inextricably
Intertwined with the Disqualification Ruling
[1] Dick contends we should deny Defendants' challenge to the trial court's ruling the Blaskey e-
mail is privileged because Defendants filed their writ petition more than 60 days after Dick served
notice of that ruling. Despite the timing, we will consider Defendants' arguments challenging the
*1100  privilege ruling on the merits because it is inextricably intertwined with the disqualification
ruling and Dick fails to show how our consideration of the issue would prejudice him.
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[2] Although there is no statutory time limit on a common law writ petition, appellate courts
generally apply the same 60–day time limit applicable to appeals. But unlike appeals, appellate
courts have discretion to decide a writ petition filed after the 60–day period, and typically look to
whether there is any prejudice to the opposing party in doing so. (People v. Superior Court (Lopez)
(2005) 125 Cal.App.4th 1558, 1562–1563, 24 Cal.Rptr.3d 66.) Here, Dick fails to identify how
deciding Defendants' challenge to the privilege ruling will prejudice him.


[3] More importantly, when deciding a timely writ petition challenging a trial court ruling, an
appellate court also may review an unchallenged earlier ruling if it is inextricably intertwined
with the issues **63  presented on the writ petition. (Travelers Property Casualty Co. of America
v. Superior Court (2013) 215 Cal.App.4th 561, 573, fn. 17, 155 Cal.Rptr.3d 459.) Here, the
question whether the Blaskey e-mail was privileged is a “predicate issue[ ]” we must resolve before
determining whether the trial court erred in disqualifying Gibson Dunn for reviewing and using
the e-mail. (State Fund, supra, 70 Cal.App.4th at p. 651, 82 Cal.Rptr.2d 799.) We therefore must
resolve the privilege question on the merits.


2. Legal Principles Governing the Attorney–Client Privilege
[4] The attorney-client privilege is a legislative enactment, which courts have no power to expand
or limit by creating exceptions. (Costco Wholesale Corp. v. Superior Court (2009) 47 Cal.4th 725,
739, 101 Cal.Rptr.3d 758, 219 P.3d 736 (Costco); McKesson HBOC, Inc. v. Superior Court (2004)
115 Cal.App.4th 1229, 1236, 9 Cal.Rptr.3d 812.) Based on the privilege, a client may refuse to
disclose, and may prevent others from disclosing, confidential communications between a client
and his or her attorney. (Evid. Code, § 954.)


A “ ‘confidential communication between client and lawyer’ ” is statutorily defined as
“information transmitted between a client and his or her lawyer in the course of that relationship
and in confidence by a means which, so far as the client is aware, discloses the information to no
third persons other than those who are present to further the interest of the client in the consultation
or those to whom disclosure is reasonably necessary for the transmission of the information or the
accomplishment of the purpose for which the lawyer is consulted, and includes a legal opinion
formed and the advice given by the lawyer in the course of that relationship.” (Evid. Code, § 952.)


*1101  [5] “Once the proponent makes a prima facie showing of a confidential attorney-client
communication, it is presumed the communication is privileged and the burden shifts to the
opponent to establish waiver, an exception, or that the privilege does not for some other reason
apply.” (DP Pham, LLC v. Cheadle (2016) 246 Cal.App.4th 653, 659–660, 200 Cal.Rptr.3d 937
(Pham); see Evid. Code, § 917, subd. (a); Costco, supra, 47 Cal.4th at p. 733, 101 Cal.Rptr.3d
758, 219 P.3d 736.)
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[6] The attorney-client privilege may be waived, but only by the holder of the privilege. (Pham,
supra, 246 Cal.App.4th at p. 668, 200 Cal.Rptr.3d 937.) A waiver results when the holder, without
coercion, (1) has disclosed a significant part of the communication, or (2) has consented to the
disclosure made by anyone else. (Evid. Code, § 912, subd. (a); State Fund, supra, 70 Cal.App.4th
at p. 652, 82 Cal.Rptr.2d 799.) Under the second method of waiver, “Consent to disclosure is
manifested by any statement or other conduct of the holder of the privilege indicating consent to
the disclosure, including failure to claim the privilege in any proceeding in which the holder has
legal standing and the opportunity to claim the privilege.” (Evid. Code, § 912, subd. (a).)


[7] “Despite the statute's declaration that any uncoerced ‘disclosure’ creates a waiver, courts have
consistently held that inadvertent disclosures do not.” (Newark Unified School Dist. v. Superior
Court (2015) 245 Cal.App.4th 887, 900, 190 Cal.Rptr.3d 721 (Newark).) As the Supreme Court
explains, “the disclosure contemplated in Evidence Code section 912 involves some measure of
choice and deliberation on the part of the privilege holder.” (Ardon v. City of Los Angeles (2016)
62 Cal.4th 1176, 1188, 199 Cal.Rptr.3d 743, 366 P.3d 996 (Ardon); see **64  id. at p. 1189, 199
Cal.Rptr.3d 743, 366 P.3d 996 [Evid. Code § 912, subd. (a), requires “a voluntary and knowing
disclosure” to waive privilege].) Similarly, in State Fund, the Court of Appeal concluded a waiver
of the attorney-client privilege occurs only when there is an “intention to voluntarily relinquish a
known right.” (State Fund, supra, 70 Cal.App.4th at p. 653, 82 Cal.Rptr.2d 799; see Newark, at
p. 900, 190 Cal.Rptr.3d 721 [State Fund “read into the statute the requirement that a disclosure be
‘[ ]intentional,’ notwithstanding the failure of section 912 to distinguish between intentional and
inadvertent disclosures. ... This is consistent with the long-standing principle that a privilege is not
waived in the absence of a manifest intent to waive”].)


[8]  [9] The privilege holder's characterization of his or her intent in disclosing a privileged
communication is an important consideration in determining whether the holder waived the
privilege, but is not necessarily dispositive. (Ardon, supra, 62 Cal.4th at pp. 1190–1191, 199
Cal.Rptr.3d 743, 366 P.3d 996.) When determining whether an inadvertent disclosure waived the
attorney-client privilege, a trial court must examine both the subjective intent of the privilege
holder and any manifestation of the holder's intent to disclose the information. (Ibid.; *1102  State
Fund, supra, 70 Cal.App.4th at pp. 652–653, 82 Cal.Rptr.2d 799.) Other relevant considerations
include the precautions the holder took to maintain the privilege and the promptness with which the
holder sought return of the inadvertently disclosed document. (Ardon, at p. 1191, 199 Cal.Rptr.3d
743, 366 P.3d 996; State Fund, at p. 653, 82 Cal.Rptr.2d 799.)


[10]  [11] “ ‘ “When the facts, or reasonable inferences from the facts, shown in support of or
in opposition to the claim of privilege are in conflict, the determination of whether the evidence
supports one conclusion or the other is for the trial court, and a reviewing court may not disturb
such finding if there is any substantial evidence to support it.” ’ ” (Pham, supra, 246 Cal.App.4th
at p. 664, 200 Cal.Rptr.3d 937; see Kerner v. Superior Court (2012) 206 Cal.App.4th 84, 110,



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038682490&pubNum=0004041&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4041_668&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_668 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038682490&pubNum=0004041&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4041_668&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_668 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS912&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999070572&pubNum=0004041&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4041_652&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_652 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999070572&pubNum=0004041&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4041_652&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_652 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS912&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036804216&pubNum=0004041&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4041_900&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_900 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036804216&pubNum=0004041&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4041_900&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_900 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036804216&pubNum=0004041&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS912&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038491697&pubNum=0004040&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4040_1188&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1188 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038491697&pubNum=0004040&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4040_1188&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1188 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038491697&pubNum=0004040&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038491697&pubNum=0004645&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038491697&pubNum=0004645&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS912&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999070572&pubNum=0004041&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999070572&pubNum=0004041&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4041_653&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_653 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036804216&pubNum=0004041&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4041_900&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_900 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036804216&pubNum=0004041&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4041_900&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_900 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999070572&pubNum=0004041&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS912&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038491697&pubNum=0004040&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4040_1190&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1190 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038491697&pubNum=0004040&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4040_1190&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1190 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038491697&pubNum=0004040&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999070572&pubNum=0004041&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4041_652&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_652 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999070572&pubNum=0004041&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4041_652&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_652 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038491697&pubNum=0004040&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4040_1191&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1191 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038491697&pubNum=0004040&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4040_1191&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1191 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999070572&pubNum=0004041&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4041_653&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_653 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038682490&pubNum=0004041&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4041_664&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_664 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038682490&pubNum=0004041&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4041_664&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_664 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027730366&pubNum=0004041&originatingDoc=Id94c7f5024b111e78e18865f4d27462d&refType=RP&fi=co_pp_sp_4041_110&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_110 





McDermott Will & Emery LLP v. Superior Court, 10 Cal.App.5th 1083 (2017)
217 Cal.Rptr.3d 47, 17 Cal. Daily Op. Serv. 3710, 2017 Daily Journal D.A.R. 3726


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 27


141 Cal.Rptr.3d 504.) Defendants contend we should employ the de novo standard in reviewing
the trial court's ruling because the facts are undisputed, and whether Dick waived the attorney-
client privilege is therefore strictly a question of law. (See generally Ghirardo v. Antonioli (1994)
8 Cal.4th 791, 799, 35 Cal.Rptr.2d 418, 883 P.2d 960.) Not so.


As explained below, there is conflicting evidence on whether Dick intended to waive the attorney-
client privilege and competing inferences also may be drawn from the evidence. Substantial
evidence is therefore the controlling standard of review. (Eisenberg et al., Cal. Practice Guide:
Civil Appeals and Writs (The Rutter Group 2016) ¶ 8:60, p. 8-29 (Eisenberg, Civil Appeals and
Writs) [“Even if the facts were admitted or uncontradicted, the appellate court will not substitute
its deductions for the reasonable inferences actually or presumptively drawn by the trial court”];
see Escobar v. Flores (2010) 183 Cal.App.4th 737, 752, 107 Cal.Rptr.3d 596 (Escobar); Milton v.
Perceptual Development Corp. (1997) 53 Cal.App.4th 861, 867, 62 Cal.Rptr.2d 98 (Milton).)


3. Substantial Evidence Supports the Trial Court's Privilege Ruling
[12] Defendants do not dispute the Blaskey e-mail was a privileged attorney-client
communication, but contend the trial court erred “as a matter of law” in determining Dick did
not waive the privilege. They argue the court “treat[ed] Dick's own post-hoc characterization
of his intent as **65  dispositive, while ignoring (or declining to consider) the objective,
contemporaneous evidence of Dick's intent.” Defendants mischaracterize the trial court's ruling
and ignore the substantial evidence supporting the court's conclusion Dick did not waive the
privilege.


The trial court concluded Dick did not waive the attorney-client privilege because “[t]here is no
basis to find intentional waiver.” In support, the court cited Dick's “unequivocal[ ]” testimony that
he did not intend to forward the Blaskey e-mail to Ninetta, and he did not know how it happened.
The court *1103  also noted the privilege was not waived by Dick's failure to request that Gavin
and Pellizzon return the e-mail or to ask Defendants to return copies of the e-mail they produced
in discovery. Finally, the court pointed out the “scenario” this case presented did not fit any of the
recognized means for waiving the privilege.


[13] Nothing in the trial court's ruling suggests the court failed to consider all the evidence in
reaching its decision, and Defendants do not cite anything in the record to support their contrary
contention. We presume the trial court knew and properly applied the law absent evidence to the
contrary. (Harris v. Stampolis (2016) 248 Cal.App.4th 484, 500-501, 204 Cal.Rptr.3d 1 (Harris);
People v. Bush (2016) 245 Cal.App.4th 992, 1002, 200 Cal.Rptr.3d 190 (Bush).)


[14] Moreover, the trial court was not required to make any findings to support its ruling on
the privilege motion. (See Laabs v. City of Victorville (2008) 163 Cal.App.4th 1242, 1272,
78 Cal.Rptr.3d 372 (Laabs); Higdon v. Superior Court (1991) 227 Cal.App.3d 1667, 1671,
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278 Cal.Rptr. 588 (Higdon).) We therefore review the court's order by inferring it made all
favorable findings that are supported by substantial evidence. (Clark v. Superior Court (2011)
196 Cal.App.4th 37, 47, 125 Cal.Rptr.3d 361 (Clark); Federal Home Loan Mortgage Corp. v. La
Conchita Ranch Co. (1998) 68 Cal.App.4th 856, 860, 80 Cal.Rptr.2d 634 (Federal Home Loan ).)


[15] Building on their contention that the trial court failed to consider the objective evidence of
Dick's intent to waive the privilege, Defendants assert we may infer factual findings to support
the court's ruling only if the record shows the court actually performed its factfinding function.
(See Kemp Bros. Construction, Inc. v. Titan Electric Corp. (2007) 146 Cal.App.4th 1474, 1477, 53
Cal.Rptr.3d 673 (Kemp Bros.).) Again, Defendants misconstrue the trial court's order, and therefore
their reliance on Kemp Bros. is unavailing.


In Kemp Bros., the plaintiff sought a pretrial writ of attachment, which required the plaintiff to
establish the probable validity of its breach of contract claim. The trial court concluded the plaintiff
met that burden by showing the defendant was collaterally estopped from relitigating whether
it breached the parties' contract, but the court failed to consider whether the plaintiff presented
evidence establishing the elements of its claim. The Court of Appeal reversed, finding collateral
estoppel did not apply. In doing so, the Kemp Bros. court declined to consider whether it could
infer findings to uphold the trial court's decision because the record expressly showed the trial
court never weighed the evidence to determine whether the plaintiff established the probability
of its claims. (Kemp Bros., supra, 146 Cal.App.4th at pp. 1476–1478, 53 Cal.Rptr.3d 673.) That
simply is not the case here. As explained above, the *1104  record does not show the trial court
failed to consider and weigh any evidence. Consequently, we may infer findings to support the
trial court's decision.


**66  [16] Although Dick's testimony about his intent is not dispositive, it is an important
consideration in deciding whether he waived the attorney-client privilege because waiver requires
an intention to voluntarily waive a known right. (Ardon, supra, 62 Cal.4th at pp. 1188–1189, 199
Cal.Rptr.3d 743, 366 P.3d 996; Newark, supra, 245 Cal.App.4th at p. 900, 190 Cal.Rptr.3d 721;
State Fund, supra, 70 Cal.App.4th at p. 653, 82 Cal.Rptr.2d 799.) Moreover, substantial evidence
besides Dick's testimony supports the trial court's finding Dick did not intentionally waive his
attorney-client privilege: (1) the absence of any text in Dick's e-mail to Ninetta explaining why
he forwarded the Blaskey e-mail to her; (2) the forwarded e-mail came from Dick's smartphone;
(3) Dick's age (nearly 80 years old); (4) his reduced dexterity caused by multiple sclerosis; (5)
the lack of any connection between Ninetta and the MHI dispute discussed in the e-mail; (6)
Dick's testimony he rarely spoke with Ninetta and never about MHI; and (7) Gavin's testimony
that transmission of the e-mail was a mistake, Dick had no reason to forward the e-mail to Ninetta,
and he never spoke with Dick about the e-mail. This constitutes substantial evidence supporting
the trial court's conclusion Dick inadvertently forwarded the Blaskey e-mail to Ninetta, and he had
no intention of waiving the attorney-client privilege by doing so.
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[17]  [18] Ninetta's disclosure of the Blaskey e-mail to Gavin, and Gavin's disclosure to Rick,
Cox, Pellizzon, and Lurie, cannot support a waiver of the privilege because Ninetta and Gavin are
not holders of the privilege. (Evid. Code, § 912, subd. (a); Pham, supra, 246 Cal.App.4th at p. 668,
200 Cal.Rptr.3d 937 [only privilege holder may waive privilege].) Substantial evidence supports
the finding that Dick did not consent to these disclosures because Dick's initial inadvertent e-mail
to Ninetta led to these additional disclosures, and he did not learn about either his e-mail to Ninetta
or these further disclosures until a year after they occurred. Indeed, Dick and his counsel did not
learn about the disclosure to Lurie until nearly two years after his initial disclosure to Ninetta. Dick
simply could not consent to disclosures he knew nothing about.


Defendants ignore the foregoing evidence, and instead argue Dick consented to the disclosures and
waived the privilege because Blaskey failed to take precautions to prevent Dick's initial disclosure,
Dick intentionally forwarded the e-mail to Gavin to help Gavin mediate the MHI dispute, and
both Dick and his various attorneys failed to take prompt and reasonable steps to recover copies
of the Blaskey e-mail once the various disclosures were discovered. Defendants point to evidence
showing Blaskey failed to prominently mark the e-mail as privileged and confidential when he
sent it, when Gavin received the e-mail he was engaged in discussions with Dick, *1105  Rick,
Cox, Lurie, and Blaskey to mediate the MHI dispute, the timing of Dick's and his counsel's efforts
to recover all copies of the e-mail from third parties, Dick's failure to ask Gavin and Pellizzon to
return the e-mail, Dick's failure to bring a motion in the Probate Action to declare the Blaskey e-
mail privileged and require its return, and the failure of Dick's counsel to suspend Mary Jo's and
Teri's depositions in the Malpractice Actions when Fogelman asked them questions about the e-
mail.


At most, this creates a conflict in the evidence or supports additional inferences the trial court could
have drawn about whether Dick and his counsel intended by their conduct to voluntarily waive the
attorney-client privilege. But the governing substantial evidence standard of review requires us to
resolve all conflicts and draw all reasonable inferences from the evidence **67  in favor of the
trial court's order. (Leung v. Verdugo Hills Hospital (2012) 55 Cal.4th 291, 308, 145 Cal.Rptr.3d
553, 282 P.3d 1250; Escobar, supra, 183 Cal.App.4th at p. 752, 107 Cal.Rptr.3d 596 [“Under the
substantial evidence standard of review, ‘where two or more different inferences can reasonably
be drawn from the evidence, this court is without power to substitute its own inferences for those
of the trial court and decide the case accordingly’ ”].)


For example, although the record shows Gavin attempted to mediate the MHI dispute involving
Dick, Rick, and Cox, the evidence also shows Dick forwarded the Blaskey e-mail to Ninetta's
e-mail address, not Gavin's. In addition, the evidence showed Gavin did not know why Dick
forwarded the e-mail to Ninetta, and Gavin never spoke to Dick about the Blaskey e-mail.
Similarly, although Defendants claim Dick and his counsel unreasonably delayed seeking the
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return of the e-mail, the record shows Dick's counsel in the Probate Action immediately asserted
the attorney-client privilege when Rick's lawyer first disclosed the e-mail and demanded that he
return all copies. Later in the Probate Action, Dick's counsel again immediately objected and
demanded that Fogelman return all copies of the e-mail when he learned during Lurie's deposition
that Lurie had received a copy of the Blaskey e-mail. The evidence also showed Pellizzon never
kept a copy of the e-mail after he reviewed it and Gavin could not locate the copy in his possession.
Significantly, Dick in the Probate Action obtained an agreement that no one would use the contents
of the Blaskey e-mail until the parties resolved the waiver dispute, and therefore a motion to declare
the e-mail privileged was not necessary because the Probate Action settled before anyone used
the Blaskey e-mail. 3  In the malpractice lawsuits, Dick's counsel *1106  objected to the e-mail
and asked Fogelman to return it when Fogelman asked questions about it at Mary Jo's and Teri's
depositions, but did not suspend the depositions because she was not familiar with the document
and did not know the circumstances surrounding its disclosure.


3 Defendants contend Rick's identification of the Blaskey e-mail on his trial exhibit list in the
Probate Action shows Dick failed to take reasonable steps to recover the e-mail. But listing
the e-mail as an exhibit does not disclose its contents and all parties acknowledged the trial
court in the Probate Action would have to make a ruling at trial to determine whether the e-
mail was privileged before it could be offered as evidence.


[19] Defendants correctly note a court may consider as relevant factors the existence of prominent
markings identifying a document as privileged in deciding whether an inadvertent disclosure
waived the privilege (State Fund, supra, 70 Cal.App.4th at p. 653, 82 Cal.Rptr.2d 799), but the
absence of any marking does not require the conclusion the holder waived the privilege (Rico,
supra, 42 Cal.4th at p. 818, 68 Cal.Rptr.3d 758, 171 P.3d 1092 [no waiver for inadvertently
disclosed document that was not marked as privileged] ). Courts must consider the totality of
the circumstances, and in doing so repeatedly have found inadvertently disclosed documents that
were not marked as privileged retained their privileged status. (Id. at pp. 818-819, 68 Cal.Rptr.3d
758, 171 P.3d 1092 [document not marked], Clark, supra, 196 Cal.App.4th at pp. 43, 52, 125
Cal.Rptr.3d 361 [all inadvertently produced documents were privileged even though only some
were marked as privileged].)


[20] Under the substantial evidence standard of review, we may not reverse a trial court's ruling
unless the appellant shows the evidence required the trial court to reach a different conclusion.
(See **68  Roberts v. El Cajon Motors, Inc. (2011) 200 Cal.App.4th 832, 841, 133 Cal.Rptr.3d
350; Horsford v. Board Of Trustees Of California State University (2005) 132 Cal.App.4th 359,
379, 33 Cal.Rptr.3d 644.) Defendants failed to satisfy that burden.


B. Gibson Dunn's Use of the Blaskey E-mail Violated the State Fund Rule
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1. Governing Legal Principles on Inadvertently Disclosed Materials
State Fund is the seminal California decision defining a lawyer's ethical obligations upon receiving
another party's attorney-client privileged materials. (State Fund, supra, 70 Cal.App.4th at pp.
656–657, 82 Cal.Rptr.2d 799.) It established the following “standard governing the conduct of
California lawyers”: “When a lawyer who receives materials that obviously appear to be subject to
an attorney-client privilege or otherwise clearly appear to be confidential and privileged and where
it is reasonably apparent that the materials were provided or made available through inadvertence,
the lawyer receiving such materials should refrain from examining the materials any more than is
essential to ascertain if the materials are privileged, and shall immediately notify the sender that
he or she possesses material that appears to be privileged. The parties may then proceed to resolve
the situation by agreement or may resort to the court for guidance with the benefit of protective
orders and other judicial intervention as may be justified. We do, however, hold that whenever
a lawyer ascertains that he or she may have privileged  *1107  attorney-client material that was
inadvertently provided by another, that lawyer must notify the party entitled to the privilege of
that fact.” (Ibid., italics added.)


In Rico, the Supreme Court quoted the first two sentences from the foregoing quote as the
State Fund rule, and extended the rule to materials protected by the attorney work product
doctrine because the rule is “a fair and reasonable approach” that “holds attorneys to a reasonable
standard of professional conduct when confidential or privileged materials are inadvertently
disclosed.” (Rico, supra, 42 Cal.4th at pp. 817 & 818, 68 Cal.Rptr.3d 758, 171 P.3d 1092.) The Rico
court also explained the State Fund rule establishes “an objective standard” that asks “whether
reasonably competent counsel, knowing the circumstances of the litigation, would have concluded
the materials were privileged, how much review was reasonably necessary to draw that conclusion,
and when counsel's examination should have ended.” (Rico, at p. 818, 68 Cal.Rptr.3d 758, 171
P.3d 1092.)


[21]  [22] The State Fund rule is “fundamentally based” on the sanctity of the attorney-client
privilege and is designed to safeguard the confidential relationship between clients and their
attorneys to promote full and open discussion of the facts and tactics surrounding individual legal
matters. (State Fund, supra, 70 Cal.App.4th at p. 657, 82 Cal.Rptr.2d 799; see Clark, supra, 196
Cal.App.4th at p. 48, 125 Cal.Rptr.3d 361.) The rule also is designed to discourage unprofessional
conduct (State Fund, at p. 657, 82 Cal.Rptr.2d 799), and it recognizes that “ ‘[a]n attorney has
an obligation not only to protect his client's interests but also to respect the legitimate interests
of fellow members of the bar, the judiciary, and the administration of justice.’ ” 4  ( **69  Rico,
supra, 42 Cal.4th at p. 818, 68 Cal.Rptr.3d 758, 171 P.3d 1092; see Clark, at p. 48, 125 Cal.Rptr.3d
361; State Fund, at p. 657, 82 Cal.Rptr.2d 799.)
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4 To justify its conclusion the State Fund rule does not apply here, the dissent acknowledges
only the rule's goal of safeguarding the confidential relationship between attorney and
client. (Dissent, at p. 86.) The dissent ignores the rule's further purpose of discouraging
unprofessional conduct and its recognition of an attorney's ethical obligation to respect the
interests of other attorneys, the judiciary, and the administration of justice. State Fund and
Rico both relied on these additional policy considerations in establishing the State Fund rule.
(State Fund, supra, 70 Cal.App.4th at p. 657, 82 Cal.Rptr.2d 799; see Rico, supra, 42 Cal.4th
at p. 818, 68 Cal.Rptr.3d 758, 171 P.3d 1092.)


The parties point to different portions of the foregoing quote from State Fund as the standard for
determining when an attorney's State Fund duties are triggered. Defendants point to the language
stating the duties are triggered when the materials “obviously ... or ... clearly appear” to be
privileged and it is “reasonably apparent” the materials were inadvertently disclosed. (See State
Fund, supra, 70 Cal.App.4th at p. 656, 82 Cal.Rptr.2d 799.) Dick points to the language stating
the duties are triggered “whenever a lawyer ascertains that he or she may have privileged attorney-
client material that was inadvertently provided by another.” (See id. at p. 657, 82 Cal.Rptr.2d
799, italics added.) The parties do not cite, and we have not found, any authority reconciling the
apparent conflict between these two standards for triggering an attorney's State Fund duties.


*1108  The facts of this case do not require us to resolve this conflict because, as explained below,
we conclude substantial evidence supports the trial court's implied finding the circumstances
surrounding the Blaskey e-mail satisfied the more stringent standard Defendants advocate for
triggering Gibson Dunn's State Fund duties. Nonetheless, we have three observations concerning
the parties' dispute over the proper standard.


First, nearly all the cases applying the State Fund rule quote the language on which Defendants
rely as the standard for triggering an attorney's State Fund duties, while ignoring the language on
which Dick relies. The few cases that include the “may have privileged material” language do so
while also reciting the “obviously ... or ... clearly appear” standard, but do not adopt the language
on which Dick relies as the trigger for an attorney's State Fund duties. (See, e.g., Ardon, supra,
62 Cal.4th at p. 1187, 199 Cal.Rptr.3d 743, 366 P.3d 996 [only acknowledging language on which
Defendants rely]; Rico, supra, 42 Cal.4th at p. 817, 68 Cal.Rptr.3d 758, 171 P.3d 1092 [same];
Clark, supra, 196 Cal.App.4th at p. 48, 125 Cal.Rptr.3d 361 [same]; Bak v. MCL Financial Group,
Inc. (2009) 170 Cal.App.4th 1118, 1126–1127, 88 Cal.Rptr.3d 800 [same]; cf. Pham, supra, 246
Cal.App.4th at pp. 675-676, 200 Cal.Rptr.3d 937 [acknowledging without specifically applying
language on which Dick relies]; Collins v. State of California (2004) 121 Cal.App.4th 1112, 1131–
1132, 18 Cal.Rptr.3d 112 [same].) Dick does not cite a single case applying the language on which
he relies as the trigger for an attorney's State Fund duties.


Second, by using the terms “appear” and “apparent” in the language on which Defendants rely,
even with the qualifiers “obviously,” “clearly,” and “reasonably,” the State Fund court made clear
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that the privileged nature of the materials and the inadvertence of their disclosure need not be
established to a legal certainty to trigger an attorney's State Fund duties.


Finally, a reasonable way to reconcile the issue is to interpret State Fund as establishing two
standards, with each one applying to slightly different situations. The language Defendants quote
applies when an attorney receives materials that obviously or clearly appear to be privileged **70
and it is reasonably apparent the materials were inadvertently disclosed. In that situation, the
attorney receiving the materials must refrain from examining them any more than is necessary to
determine their privileged nature, immediately notify the privilege holder the attorney has received
materials that appear to be privileged, attempt to reach an agreement with the privilege holder
about the materials' privileged nature and their appropriate use, and resort to the court for guidance
if an agreement cannot be reached. The attorney must not further review or use the materials for
any purpose while the issue remains in dispute.


The language Dick quotes applies when an attorney ascertains that he or she received materials
that are not obviously or clearly privileged, but *1109  nonetheless may be privileged materials
that were inadvertently disclosed. This plainly is a lower standard, and it triggers a more limited
response. In this situation, the attorney's duty is simply to notify the privilege holder that the
attorney may have privileged documents that were inadvertently disclosed. At that point, the onus
shifts to the privilege holder to take appropriate steps to protect the materials if the holder believes
the materials are privileged and were inadvertently disclosed.


[23] Regardless of how the State Fund rule is stated, Defendants and our dissenting colleague
seek to limit it to privileged materials an attorney receives through the inadvertence of opposing
counsel during litigation. Although the State Fund rule originated in the context of one attorney
inadvertently producing his client's privileged documents to the opponent's attorney during
litigation, neither the statement of the rule nor the policy underlying it supports limiting the scope
of the rule to that one circumstance. Moreover, subsequent case law applying the rule has not
limited it to that circumstance.


In Clark, for example, the Court of Appeal applied the State Fund rule to an attorney who received
an opponent's privileged documents from his own client rather than the opposing party or its
attorney. There, the plaintiff stole some of his employer's privileged documents when the employer
fired him, and then provided the documents to his attorney for use in the plaintiff's lawsuit against
the employer. (Clark, supra, 196 Cal.App.4th at pp. 42–44, 125 Cal.Rptr.3d 361.) The Clark court
concluded the State Fund rule applied because the documents were privileged and the employer
did not intend to disclose them. The attorney's receipt of the documents from his own client before
the litigation began did not factor into the court's analysis, nor did the court rely on the client's
theft of the documents in determining whether the State Fund rule applied. (Clark, at pp. 52–54,
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125 Cal.Rptr.3d 361.) Adopting Defendants' limitation would perversely permit the use of stolen,
privileged materials, but not those inadvertently disclosed. 5


5 The dissent states, “The Clark court merely assumed the State Fund rule applied and
analyzed whether it was violated.” (Dissent, at p. 86.) Not so. In Clark, it was undisputed
the client stole the privileged communications from his employer and turned them over to
his attorney, and therefore no issue existed as to the inadvertence of the disclosure. (Clark,
supra, 196 Cal.App.4th at pp. 43–44, 52, 125 Cal.Rptr.3d 361.) The Clark court therefore
examined the evidence concerning the communications to determine whether they were
privileged and the extent to which a reasonably competent attorney would need to review
the communications to determine their privileged nature. The court also considered evidence
regarding the extent of the attorney's review of the communications to determine whether
it exceeded what was reasonably necessary to determine whether the communications were
privileged. (Clark, at pp. 51–54, 125 Cal.Rptr.3d 361.) Contrary to the dissent's suggestion,
that is an analysis of whether the State Fund rule applied, not an assumption.


*1110  **71  In Rico, the Supreme Court applied the State Fund rule to attorney work product
notes that a plaintiff's attorney acquired during litigation, but were not produced either by the
defense attorney who created the notes or by the defendant he represented. The plaintiff's attorney
argued a court reporter mistakenly gave him the notes during a deposition, but defense counsel
argued the plaintiff's attorney stole the notes from his file during the same deposition. (Rico, supra,
42 Cal.4th at pp. 811–812, 68 Cal.Rptr.3d 758, 171 P.3d 1092.) The Supreme Court concluded
the State Fund rule applied by simply examining whether the notes were clearly privileged
and whether it was reasonably apparent their disclosure was inadvertent. Whether the plaintiff's
attorney wrongfully took the notes, or the court reporter mistakenly gave them to the plaintiff's
attorney, did not influence the court's analysis because the record showed the defendant's attorney
did not intend to disclose the notes, and therefore the disclosure was inadvertent under either
scenario. 6  (Rico, at pp. 818–819, 68 Cal.Rptr.3d 758, 171 P.3d 1092.)


6 Rico debunks the dissent's suggestion that Clark is distinguishable from this case because the
client in Clark wrongfully obtained the privileged documents he turned over to his attorney,
but “[t]here was nothing wrongful about Lurie's acquisition or possession of the Blaskey e-
mail.” (Dissent, at p. 86.) Neither Rico nor Clark require a wrongful acquisition for the State
Fund rule to apply to documents an attorney received from his or her client.


2. Substantial Evidence Supports the Trial Court's Application of the State Fund Rule
Defendants challenge the sufficiency of the evidence to support the trial court's conclusion Gibson
Dunn violated its State Fund obligations, arguing the record lacks evidence showing the Blaskey e-
mail obviously appeared to be privileged, it was reasonably apparent the e-mail was inadvertently
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disclosed, or Gibson Dunn failed to comply with its State Fund duties to the extent they were
triggered. We disagree.


[24]  [25]  [26]  [27]  [28] As with the privilege motion, the trial court was not required
to make any express findings to support its ruling on the disqualification motion, and we are
required to infer the court made all findings necessary to support its conclusion. (Clark, supra,
196 Cal.App.4th at pp. 46–47, 125 Cal.Rptr.3d 361; Laabs, supra, 163 Cal.App.4th at p. 1272,
78 Cal.Rptr.3d 372; Federal Home Loan, supra, 68 Cal.App.4th at p. 860, 80 Cal.Rptr.2d 634;
Higdon, supra, 227 Cal.App.3d at p. 1671, 278 Cal.Rptr. 588.) As Clark explained, “ ‘where there
are no express findings, we must review the trial court's [decision] based on implied findings that
are supported by substantial evidence.’ ” (Clark, at pp. 46–47, 125 Cal.Rptr.3d 361.) We also
presume the court knew and properly applied the law absent evidence to the contrary. (Harris,
supra, 248 Cal.App.4th at pp. 500–501, 204 Cal.Rptr.3d 1; Bush, supra, 245 Cal.App.4th at p.
1002, 200 Cal.Rptr.3d 190.) The substantial evidence standard therefore governs our review of
the trial court's implied *1111  findings that Gibson Dunn's State Fund obligations were triggered
and it violated those obligations through its use of the Blaskey e-mail. 7  **72  (Clark, at pp. 46–
47, 52–54, 125 Cal.Rptr.3d 361.)


7 Citing Kemp Bros., the dissent concludes we “cannot” imply any findings to support the
trial court's decision because “[t]he record demonstrates the trial court never weighed the
evidence and performed the fact finding function regarding Gibson Dunn's asserted State
Fund obligations.” (Dissent, at p. 88.) Not true. As explained above, Kemp Bros. observed
an appellate court should not imply findings to support a trial court ruling only when the
record expressly shows the trial court never performed its factfinding function concerning the
issue on which the appellate court would otherwise imply findings. (Kemp Bros., supra, 146
Cal.App.4th at pp. 1476–1478, 53 Cal.Rptr.3d 673.) Here, the record shows the trial court
received evidence from the parties and decided Dick's motion based on that evidence. Neither
Defendants nor the dissent cites anything in the record to show the trial court expressly
refused to perform its fact finding function on a particular issue.
The dissent also asserts we should determine the State Fund rule does not apply in this case as
a matter of law because the decisive facts are undisputed and the rule's application therefore
presents a question of law. (Dissent, at p. 87.) We disagree. The dissent conveniently ignores
many of the disputed facts we have described in this opinion relating to the disclosure of the
Blaskey e-mail and whether the State Fund rule applies. Moreover, even if we assume the
central facts were not in dispute, the trial court nevertheless had to resolve the competing
inferences presented by those facts. Of course, the prevailing standard of review requires
us to presume the court made the necessary inferences required to support its decision.
(Eisenberg, Civil Appeals and Writs, supra, ¶ 8:60, p. 8–29; see Escobar, supra, 183
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Cal.App.4th at p. 752, 107 Cal.Rptr.3d 596; Milton, supra, 53 Cal.App.4th at p. 867, 62
Cal.Rptr.2d 98.)


[29] Here, the evidence shows that when Gibson Dunn in June 2015 discovered the Blaskey e-
mail in its client's files, it knew Blaskey was Dick's personal attorney representing Dick in his
dispute with Rick and Cox over control of MHI, and Lurie potentially was an adverse party to Dick
based on Lurie's actions regarding the Hausman family trusts and MHI. A cursory review of the e-
mail showed it was from Blaskey to Dick, with copies to Blaskey's law partner, Kessel, and Dick's
personal assistant and advisor, Lindsay. The e-mail summarized a meeting among the parties to
the dispute and their attorneys. This constitutes substantial evidence supporting the conclusion
the Blaskey e-mail was a communication made in the course of an attorney-client relationship,
and therefore it was presumptively privileged. (Evid. Code, § 917, subd. (a); Costco, supra, 47
Cal.4th at p. 733, 101 Cal.Rptr.3d 758, 219 P.3d 736; Pham, supra, 246 Cal.App.4th at p. 665, 200
Cal.Rptr.3d 937.) Under these circumstances, the Blaskey e-mail was a presumptively privileged
document and therefore was an “obviously privileged” document under the State Fund rule. (Clark,
supra, 196 Cal.App.4th at p. 53, 125 Cal.Rptr.3d 361 [“Under Costco, once the examination
showed a document had been transmitted between an attorney representing [the defendant] and
either an officer or employee of [the defendant], that examination would suffice to ascertain the
materials are privileged, and any further examination would exceed permissible limits”].)


*1112  This conclusion is further supported by evidence showing Rick's attorney in the Probate
Action concluded the State Fund rule applied when he found a copy of the Blaskey e-mail in his
client's documents. Specifically, after reviewing the e-mail, Rick's counsel pulled the e-mail from
his client's document production, sent it to Dick's counsel under separate cover, and asked whether
Dick claimed the e-mail was privileged because the original e-mail appeared to be a confidential
communication between Dick and his personal attorney.


Defendants contend the Blaskey e-mail was not obviously privileged because Lindsay was an
original recipient of the e-mail and Gibson Dunn only knew Lindsay as MHI's bookkeeper.
According to Defendants, Lindsay was an unnecessary party to the communication and therefore
her inclusion prevented the privilege from attaching. (See Evid. Code, § 952 [defining “
‘confidential communication between **73  client and lawyer’ ”].) Defendants cite no evidence
they did not know Lindsay also was Dick's personal assistant and advisor when Gibson Dunn
discovered the e-mail, produced it in the Probate Action, and defended Lurie's August 13, 2015
deposition. (See Zurich American Ins. Co. v. Superior Court (2007) 155 Cal.App.4th 1485, 1501,
66 Cal.Rptr.3d 833 [disclosure to client's secretary, assistant, advisor, or other representative does
not prevent attorney-client privilege from attaching].) Nonetheless, any question about Lindsay's
position as Dick's personal assistant and advisor was removed on August 19, 2015, when Gibson
Dunn deposed her and she testified she also worked for Dick personally. That was several days
before Gibson Dunn deposed Mary Jo and Teri about the e-mail.
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[30] Defendants also contend the Blaskey e-mail was not obviously privileged because Gibson
Dunn reasonably concluded Dick had waived the privilege by forwarding it to Ninetta and then
allowing her to forward it to Gavin, who then provided it to Rick, Cox, Pellizzon, and Lurie. But
the circumstances here did not permit Gibson Dunn to decide on its own whether the privilege
was waived. As explained above, the original e-mail from Blaskey to Dick was presumptively
privileged as a confidential communication between attorney and client during the course of the
representation. Those facts triggered Gibson Dunn's State Fund obligations. (Clark, supra, 196
Cal.App.4th at p. 53, 125 Cal.Rptr.3d 361.) Contrary to Defendants' suggestion, an attorney's State
Fund duties are not limited to situations where the materials are indisputably privileged, leaving
no basis to infer the privilege has been waived or an exception applies.


For example, Formal Opinion No. 2013-188 of the California State Bar Standing Committee on
Professional Responsibility and Conduct (State Bar, Formal Opinion No. 2013-188) concludes
an attorney's State Fund duties are triggered when the attorney receives a communication that is
presumptively *1113  privileged as a confidential communication between another attorney and
his or her client, even if “the [receiving] attorney reasonably believes that the communication may
not be privileged because of the crime-fraud exception to the attorney-client privilege.” (State Bar,
Formal Opinion No. 2013-188, at p. 1; see Coldren v. Hart, King & Coldren, Inc. (2015) 239
Cal.App.4th 237, 250, fn. 8, 190 Cal.Rptr.3d 644 [although not binding on courts, formal opinions
from California State Bar may be persuasive authority].) That opinion presents the hypothetical of
an attorney who sues a company for fraud and receives an anonymous e-mail and attachment from
a former company employee. The e-mail explains the attachment is a confidential communication
between the company and its attorney that proves the company planned and perpetrated the alleged
fraud with the advice and assistance of its counsel. (State Bar, Formal Opn. No. 2013-188, at p. 1.)
The formal opinion explains the potential application of the crime-fraud exception “does not vitiate
[the a]ttorney's duties under State Fund and Rico” (State Bar, Formal Opinion No. 2013–188, at
p. 4), and the attorney may not ethically read the attachment to the e-mail. Instead, the attorney
must notify opposing counsel, refrain from further reviewing the communication, and otherwise
proceed as described in State Fund. (State Bar, Formal Opinion No. 2013–188, at pp. 5-6.)


[31]  [32] That is a logical application of the State Fund rule. Allowing opposing counsel to
avoid their State Fund obligations any time they can fashion a colorable argument for overcoming
the privilege would create an exception that would swallow the State Fund rule. As **74  State
Fund and the other cases explain, an attorney's obligation is to review the materials no more than
necessary to determine whether they are privileged, and then notify the privilege holder's counsel.
At that point, the parties may confer about whether the material is privileged and whether there
has been a waiver. If the parties are unable to reach an agreement either side may seek guidance
from the trial court. (Rico, supra, 42 Cal.4th at p. 817, 68 Cal.Rptr.3d 758, 171 P.3d 1092; Clark,
supra, 196 Cal.App.4th at p. 48, 125 Cal.Rptr.3d 361; State Fund, supra, 70 Cal.App.4th at pp.
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656–657, 82 Cal.Rptr.2d 799.) The attorney receiving the material, however, is not permitted to
act as judge and unilaterally make that determination.


[33] Defendants complain this application of the State Fund rule will allow the privilege holder
and its counsel to unduly delay a lawsuit and engage in other forms of gamesmanship that prejudice
the party whose counsel received the materials. But the materials at issue must obviously or clearly
appear privileged, and the recipient of apparently privileged materials may expedite resolution of
any dispute by bringing its own motion seeking the court's guidance. The trial court then may
impose sanctions and issue other appropriate orders to address the privilege holder's alleged abuse
of the State Fund rule. The important policy considerations underlying the attorney-client privilege
and the State Fund rule, however, do not allow the recipient of *1114  inadvertently disclosed
documents to unilaterally determine the privilege has been waived and then proceed to use the
documents. In doing so, the recipient risks that the trial court will draw a different conclusion,
which would expose the recipient to adverse consequences for violating the State Fund rule,
including disqualification as attorney of record. In close cases, prudence requires following the
State Fund procedures.


[34] Next, Defendants argue Gibson Dunn's State Fund duties were not triggered because many
of the same facts that purportedly showed the Blaskey e-mail was not obviously privileged also
showed it was not reasonably apparent the e-mail had been disclosed inadvertently. Specifically,
Defendants point to evidence showing Gibson Dunn found the e-mail in its clients' own electronic
documents while preparing Defendants' response to a subpoena in the Probate Action, Lurie
received the e-mail because Gavin forwarded it to him well before any litigation commenced,
Gavin then was acting as an intermediary seeking to resolve the dispute over MHI, and Gavin
had a copy of the e-mail because Dick forwarded it to Ninetta, who forwarded it to Gavin. None
of this overcomes the substantial evidence supporting the trial court's ruling for the same reasons
already discussed.


Gibson Dunn's discovery of the e-mail in its clients' own files and Lurie's receipt of the e-mail from
Gavin when he mediated the MHI dispute does not render Dick's disclosure of the e-mail any less
inadvertent. On its face, the original e-mail still was a presumptively privileged communication
between attorney and client discussing the MHI dispute. Dick's transmission of the e-mail to
Ninetta, which eventually reached Lurie, suggests the possibility Dick may have waived the
attorney-client privilege, but the State Fund rule does not allow Gibson Dunn to assume that he
did. Dick's e-mail transmission sheds no light on why he shared this presumptively privileged
e-mail with Ninetta, and therefore provides no assurances he intended to waive the privilege. 8


As explained above, **75  the State Fund rule establishes an objective standard and substantial
evidence supports the conclusion it was reasonably apparent the Blaskey e-mail was inadvertently
disclosed. Indeed, the same *1115  basic facts led Rick's Probate Action counsel to determine the
State Fund rule applied and required him to notify Dick's counsel and not use the e-mail. 9
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8 The dissent accuses us of “improperly equating the presumption of privilege (Evid. Code,
§ 917, subd. (a)), with a presumption of inadvertence.” (Dissent, at p. 89.) Not so. The
presumption of privilege arises from the facts surrounding the original transmission of the e-
mail from Blaskey to Dick during their attorney-client relationship (Evid. Code, § 917, subd.
(a); Costco, supra, 47 Cal.4th at p. 733, 101 Cal.Rptr.3d 758, 219 P.3d 736; Pham, supra,
246 Cal.App.4th at p. 665, 200 Cal.Rptr.3d 937), and that presumption supports the trial
court's determination the e-mail was obviously privileged under the State Fund rule (Clark,
supra, 196 Cal.App.4th at p. 53, 125 Cal.Rptr.3d 361). Our inadvertent disclosure analysis,
however, focuses on the facts surrounding Dick's later disclosure of the Blaskey e-mail to
Ninetta, her disclosure to Gavin, and Gavin's disclosure to Rick, Cox, Pellizzon, and Lurie.
We are at a loss to see how we equated the presumption of privilege with a presumption of
inadvertence.


9 Citing Great American Assurance Co. v. Liberty Surplus Ins. Corp. (N.D. Cal. 2009) 669
F.Supp.2d 1084, the dissent concludes it was not reasonably apparent that Dick inadvertently
disclosed the Blaskey e-mail. (Dissent, at p. 86.) Great American does not support the
dissent's conclusion. There, the federal district court concluded the State Fund rule did
not apply based on that court's factual determinations that the privilege holder waived the
attorney-client privilege by sharing an insurance coverage opinion with an outside insurance
broker, and the facts surrounding the communications among the parties did not establish
inadvertent disclosure. (Great American, at pp. 1091-1092, 1093–1094.) The dissent fails to
understand that we, as an appellate court, are not free to make those factual determinations.
Rather, we are limited to deciding whether substantial evidence supports the trial court's
express and implied factual determinations. Here, the trial court determined Dick did not
waive the attorney-client privilege and the disclosure was inadvertent. We may overturn
those determinations only if the record lacks substantial evidence to support them, even
if the evidence also would support a different conclusion. (Clark, supra, 196 Cal.App.4th
at pp. 46–47, 125 Cal.Rptr.3d 361.) As explained above, substantial evidence supports the
trial court's determinations, and therefore we must uphold the trial court's decision. The
district court's initial factual findings in Great American provide no guidance for applying
the standard of review on appeal. This procedural difference may explain why no California
appellate court has cited Great American.
Taking the issue a step further, the dissent also concludes the record lacks substantial
evidence to support the trial court's implied finding it was reasonably apparent the
Blaskey e-mail was inadvertently disclosed. (Dissent, at pp. 88–90.) Although the dissent
acknowledges the governing substantial evidence standard of review, it fails to properly
apply it. Under that standard, “The trial court's order is ‘ “presumed correct; all intendments
and presumptions are indulged to support [it]; conflicts in the declarations must be resolved
in favor of the prevailing party, and the trial court's resolution of any factual disputes arising
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from the evidence is conclusive.” ’ [Citations.] Hence, we presume the trial court found in
[Dick's] favor on ‘all disputed factual issues.’ ... ‘In viewing the evidence, we look only to
the evidence supporting the prevailing party. [Citation.] We discard evidence unfavorable
to the prevailing party as not having sufficient verity to be accepted by the trier of fact.
[Citation.] Where the trial court has drawn reasonable inferences from the evidence, we
have no power to draw different inferences, even though different inferences may also be
reasonable.’ [Citation.] ‘If the trial court resolved disputed factual issues, the reviewing court
should not substitute its judgment for the trial court's express or implied findings supported
by substantial evidence.’ ” (Clark, supra, 196 Cal.App.4th at pp. 46–47, 125 Cal.Rptr.3d
361.) The dissent, however, does precisely what appellate courts may not do. It looks only
to the evidence favorable to the nonprevailing party while ignoring the evidence supporting
the trial court's implied findings.


[35]  [36] Moreover, even if the face of the Blaskey e-mail and the circumstances surrounding
its disclosure were not sufficient **76  to put Gibson Dunn on notice it likely received an
inadvertently disclosed, privileged document, the objections of Dick's counsel at Lurie's deposition
in the Probate Action removed any doubt. (Clark, supra, 196 Cal.App.4th at pp. 52-53, 125
Cal.Rptr.3d 361 [counsel's warning on privilege holder's behalf triggers an opposing attorney's
State Fund duties].) At that deposition, Rick's counsel asked Lurie questions based on a copy of
the Blaskey e-mail that Defendants produced in response to the subpoena served on them in the
Probate Action. Dick's counsel immediately *1116  objected, asserting the Blaskey e-mail was
privileged and that it had been disclosed inadvertently. He not only demanded that Rick's counsel
return all copies under their earlier agreement to preserve Dick's privilege claim concerning the e-
mail, but he also demanded that Gibson Dunn return all its copies. Although Fogelman asserted the
e-mail was not privileged and that Gibson Dunn was not obligated to return it, the objections by
Dick's attorney constitute substantial evidence that Gibson Dunn reasonably should have realized
the Blaskey e-mail was an inadvertently disclosed, privileged document subject to the State Fund
rule. 10


10 Citing State Fund, the dissent concludes the objections of Dick's counsel are irrelevant
because “Gibson Dunn's State Fund obligations were triggered, if at all, at the time Gibson
Dunn found it had received the privileged document.” (Dissent, at p. 89–90.) State Fund,
however, imposes no such limitation and the dissent provides no explanation to support
its contrary conclusion. As explained above, Clark relied on warnings and objections from
opposing counsel in concluding an attorney's State Fund duties were triggered. (Clark,
supra, 196 Cal.App.4th at pp. 52–53, 125 Cal.Rptr.3d 361.) That is a logical application
because the State Fund rule establishes an objective standard that examines whether a
reasonably competent attorney, knowing the facts of the case, would determine a document
was clearly privileged and it was reasonably apparent its disclosure was inadvertent. (Rico,
supra, 42 Cal.4th at p. 818, 68 Cal.Rptr.3d 758, 171 P.3d 1092.) Objections or warnings
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by the privilege holder's lawyer may provide the missing information necessary to enable
an opposing attorney to determine the State Fund rule applies. No policy or other reason
justifies the dissent's limitation on the State Fund rule. Obviously, an attorney cannot violate
the State Fund rule until he or she possesses sufficient information to allow a reasonable
competent attorney to determine the rule has been triggered, but once an attorney has
sufficient information, the rule applies and further review or use the privileged material is
prohibited.


[37] To support their contention any inadvertence in Dick's disclosure was not readily apparent,
Defendants also point to a letter Dick's Malpractice Actions counsel wrote in November 2015.
Dick's attorney stated she wanted to conduct additional discovery of the facts underlying the
privilege dispute before bringing a motion to resolve the issue. According to Defendants, if Dick's
counsel wanted to conduct discovery on this issue in November 2015, then it could not have
been apparent to Gibson Dunn in August 2015 that Dick's disclosure was inadvertent. Defendants
misconstrue this letter and the governing standards.


Dick's attorney consistently maintained that Dick's disclosure of the Blaskey e-mail was
inadvertent and State Fund required Gibson Dunn to return the e-mail. Dick's counsel made clear in
this letter she wanted to conduct discovery on Defendants' waiver theory. Specifically, she sought
to depose everyone who received a copy of the e-mail to establish Dick did not intentionally
disclose the e-mail to them. As explained above, the State Fund rule applies whenever a reasonably
competent attorney would conclude the materials are obviously or clearly privileged and it is
reasonably apparent they were inadvertently disclosed. The rule applies to prevent **77  further
disclosures while the parties resolve the dispute over whether the document *1117  remains
privileged. Conducting discovery to address Gibson Dunn's claim the document was not privileged
is consistent with the State Fund rule.


Finally, Defendants contend Gibson Dunn ceased using the Blaskey e-mail when it received the
September 4, 2015 letter from Dick's counsel providing a detailed explanation to support Dick's
claim the e-mail was privileged and that he had not waived the privilege. Before receiving that
letter, Defendants contend Gibson Dunn did not have sufficient information to determine the State
Fund rule applied. Not so.


[38]  [39] As explained above, the Blaskey e-mail on its face and the circumstances surrounding
its disclosure supports the trial court's finding Gibson Dunn should have realized the State Fund
rule applied when it originally produced the e-mail in July 2015. At a minimum, the record
supports the conclusion Gibson Dunn should have realized the State Fund rule applied after Lurie's
August 13, 2015 deposition when Dick's Probate Action attorney objected that the e-mail was an
inadvertently disclosed, privileged document and demanded Fogelman and Gibson Dunn return
all their copies. At that point, the State Fund rule required Gibson Dunn to stop using the Blaskey
e-mail and either return it to Dick or schedule further discussions with his lawyers to evaluate
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the status of the e-mail. Defendants' contentions that Dick may have waived the privilege did not
prevent the State Fund rule from applying before September 4. Rather, these contentions merely
raised an issue for the parties to resolve in their discussions. Gibson Dunn, however, violated
its State Fund duties by using the Blaskey e-mail and reading substantial portions of it into the
record at Mary Jo's and Teri's depositions on August 24 and 25, quoting the e-mail in interrogatory
responses it served on August 24, producing a copy of the e-mail in responding to a discovery
request on September 14, and submitting a copy to the court in opposition to the privilege motion
in February 2016. 11


11 Assuming the State Fund rule applied, the dissent concludes Gibson Dunn discharged its
State Fund duties by producing the Blaskey e-mail in July 2015, as part of Defendants'
response to the subpoena Dick served in the Probate Action. According to the dissent, the
State Fund rule simply required Gibson Dunn to “notify” Dick's attorneys they had a copy
of the Blaskey e-mail and the production did so. (Dissent, at p. 90.) We disagree. Including
the e-mail as part of a larger document production does not notify the privilege holder that
the producing party possesses a communication that appears to be privileged. (State Fund,
supra, 70 Cal.App.4th at p. 656, 82 Cal.Rptr.2d 799.) “Notify” means to inform someone
of something or bring to their attention. (See <http://www.dictionary.com/ browse/notify>
[as of March 23, 2017].) More importantly, an attorney's State Fund duties are not limited
to merely notifying the privilege holder that the attorney possesses a communication that
appears to be privileged. The attorney also must refrain from examining the communication
any more than necessary to determine its privileged nature, and the attorney may not use the
communication to prosecute or defend the action. (Clark, supra, 196 Cal.App.4th at p. 53-54,
125 Cal.Rptr.3d 361.) As explained above, Gibson Dunn continued to review the Blaskey
e-mail after producing it, formulated and asked deposition questions based on it, and read
portions of it into the record at two depositions.


*1118  Defendants contend Gibson Dunn did not violate its State Fund duties by questioning Mary
Jo and Teri about the Blaskey e-mail because Dick's lawyer in the Malpractice Actions allowed
Fogelman to ask questions about the e-mail subject to a later motion to strike. But the evidence
showed that Dick's counsel in the Malpractice Actions objected to Fogelman using the e-mail
at these depositions. She explained **78  she was not familiar with the e-mail and needed to
learn more about it and how Defendants obtained it, but as she read the lengthy e-mail during the
depositions she objected it was an attorney-client privileged communication, it appeared to have
been inadvertently disclosed, and she demanded Fogelman return it to Dick. Fogelman disputed the
e-mail was privileged and refused to return it, but he failed to tell Dick's attorney that Dick's other
lawyer in the Probate Action had objected to the e-mail at Lurie's deposition a few days earlier, had
demanded Fogelman return it, and had reached an agreement with all parties to the Probate Action
to preserve the privilege until they resolved the waiver dispute. The trial court reasonably could
conclude Fogelman attempted to exploit Dick's representation by separate counsel in the Probate
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Action and Malpractice Actions. This constitutes substantial evidence supporting the conclusion
Gibson Dunn violated its ethical obligations under the State Fund rule. (See Rico, supra, 42
Cal.4th at pp. 815, fn. 8 & 819, 68 Cal.Rptr.3d 758, 171 P.3d 1092 [attorney receiving opponent's
attorney work product disqualified for violating State Fund duties, and work product protection
was not waived by failing to assert it during deposition when attorney defending deposition lacked
sufficient information to know opponent was using his cocounsel's work product].)


Moreover, Defendants' contention ignores the affirmative nature of the duties imposed by the
State Fund rule when an attorney receives materials that are likely privileged and were likely
disclosed inadvertently. An attorney's State Fund obligations are not contingent on the privilege
holder asserting an objection or otherwise convincing the attorney who received the materials
that they are privileged and were disclosed inadvertently. Rather, the obligations are immediately
triggered when a review of the materials would lead a reasonably competent attorney to conclude
the materials are clearly or obviously privileged and it is reasonably apparent they were disclosed
inadvertently.


[40] We do not suggest the privilege holder is excused from taking reasonable steps to preserve
the privilege and recover inadvertently disclosed materials. A privilege holder may waive the
privilege, and render the State Fund rule inapplicable, by failing to take reasonable steps necessary
to preserve the privilege. (See Evid. Code, § 912, subd. (a).) As explained above, however,
substantial evidence supports the trial court's implied findings that Dick did not waive the attorney-
client privilege because he and his attorneys acted reasonably to preserve the attorney-client
privilege during the short time period that elapsed between their discovery at Lurie's deposition
that Gibson *1119  Dunn had a copy of the Blaskey e-mail, and Gibson Dunn's use of the e-mail
two weeks later at Mary Jo's and Teri's depositions. 12


12 The dissent prompts more head scratching when it concludes the State Fund rule does not
apply because Dick's attorneys failed to take reasonable steps to preserve the attorney-
client privilege after learning the Blaskey e-mail had been disclosed. (Dissent, at p. 85.)
First, the dissent asserts Dick's attorneys should have done more after Rick's attorney in
the Probate Action alerted them that Dick had sent the Blaskey e-mail to Ninetta, including
conducting an investigation to determine whether the disclosure went beyond Ninetta, Gavin,
Rick, Cox, and Pellizzon. (Ibid.) The record, however, fails to show that anyone knew
the disclosure went beyond those individuals. Dick's attorneys immediately obtained an
agreement from the attorney for Rick and Cox that he would collect and destroy all copies
of the e-mail they had except one, which they kept to litigate the dispute over whether the
e-mail remained privileged. Although Pellizzon testified he saw a copy of the e-mail, he
also testified he never kept one. Similarly, Gavin testified he could not find a copy of the
e-mail. As for Gavin forwarding the e-mail to Lurie, he testified he did not recall doing so.
This is substantial evidence supporting the trial court's implied finding Dick's attorneys acted
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reasonably because the disclosure went no further than these individuals and all available
copies were recovered.
The dissent also faults Dick's attorneys for failing to take action to preserve the privilege
after Gibson Dunn's production of the e-mail in the Probate Action. (Dissent, at p. 85.) The
record supports the trial court's implied finding Dick's attorneys acted appropriately. Gibson
Dunn produced the e-mail as part of a “several thousand page document production ... on or
about July 31, 2015.” Dick's attorneys first learned that Gibson Dunn had a copy of the e-
mail when Rick's attorney questioned Lurie about it at his deposition on August 13, 2015.
Dick's attorneys immediately objected to the questions about the e-mail, asserted it was an
inadvertently produced, privileged document, and demanded Gibson Dunn return all copies.
The dissent apparently faults Dick's attorneys for not finding the e-mail in the document
production during the two weeks that elapsed between the production and Lurie's deposition.
Based on the size of the production, we agree with the trial court's implied finding that Dick's
attorneys acted reasonably.


**79  C. Disqualification Was an Appropriate Remedy


1. Governing Legal Principles on Attorney Disqualification
[41]  [42]  [43]  [44] “A disqualification motion involves a conflict between a client's right
to counsel of his or her choice, on the one hand, and the need to maintain ethical standards of
professional responsibility, on the other. [Citation.] Although disqualification necessarily impinges
on a litigant's right to counsel of his or her choice, the decision on a disqualification motion
‘involves more than just the interests of the parties.’ [Citation.] When ruling on a disqualification
motion, ‘[t]he paramount concern must be to preserve public trust in the scrupulous administration
of justice and the integrity of the bar. The important right to counsel of one's choice must yield
to ethical considerations that affect the fundamental principles of our judicial process.’ ” (Clark,
supra, 196 Cal.App.4th at pp. 47-48, 125 Cal.Rptr.3d 361; see People ex rel. Dept. of Corporations
v. SpeeDee Oil Change Systems, Inc. (1999) 20 Cal.4th 1135, 1145, 86 Cal.Rptr.2d 816, 980 P.2d
371 (SpeeDee Oil ).) Protecting the *1120  confidentiality of communications between attorney
and client is a fundamental principle of our judicial process and an opposing attorney who breaches
that principle may be disqualified from further participation in the litigation. (SpeeDee Oil, at p.
1146, 86 Cal.Rptr.2d 816, 980 P.2d 371; Clark, at p. 48, 125 Cal.Rptr.3d 361.)


[45]  [46] In the context of inadvertently disclosed, attorney-client communications, “ ‘ “ ‘[m]ere
exposure’ ” to an adversary's confidences is insufficient, standing alone, to warrant an attorney's
disqualification.’ ” (Clark, supra, 196 Cal.App.4th at p. 54, 125 Cal.Rptr.3d 361; see Rico, supra,
42 Cal.4th at p. 819, 68 Cal.Rptr.3d 758, 171 P.3d 1092.) “ ‘Protecting the integrity of judicial
proceedings does not require so draconian a rule [because it] would nullify a party's right to
representation by chosen counsel any time inadvertence or devious design put an adversary's
confidences in an attorney's mailbox.’ ” (State Fund, supra, 70 Cal.App.4th at p. 657, 82
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Cal.Rptr.2d 799; see Rico, at p. 819, 68 Cal.Rptr.3d 758, 171 P.3d 1092.) Nonetheless, “ ‘
“in an appropriate case, disqualification might be justified if an attorney inadvertently receives
confidential materials and fails to conduct himself or herself in [accordance with his or her State
Fund duties], assuming other factors compel disqualification.” ’ ” (Clark, at p. 54, 125 Cal.Rptr.3d
361; see **80  Rico, at p. 819, 68 Cal.Rptr.3d 758, 171 P.3d 1092; State Fund, at p. 657, 82
Cal.Rptr.2d 799.)


[47]  [48] “[D]isqualification is proper as a prophylactic measure to prevent future prejudice
to the opposing party from information the attorney should not have possessed”; an affirmative
showing of existing injury from the misuse of privileged information is not required. (Clark,
supra, 196 Cal.App.4th at p. 55, 125 Cal.Rptr.3d 361.) A trial court, however, may not order
disqualification “ ‘simply to punish a dereliction that will likely have no substantial continuing
effect on future judicial proceedings.’ ” (Oaks Management Corporation v. Superior Court (2006)
145 Cal.App.4th 453, 467, 51 Cal.Rptr.3d 561 (Oaks Management ), quoting Gregori v. Bank of
America (1989) 207 Cal.App.3d 291, 309, 254 Cal.Rptr. 853 (Gregori ), italics omitted.)


[49]  [50]  [51] “[T]he significant question is whether there exists a genuine likelihood that
the status or misconduct of the attorney in question will affect the outcome of the proceedings
before the court. Thus, disqualification is proper where, as a result of a prior representation
or through improper means, there is a reasonable probability counsel has obtained information
the court believes would likely be used advantageously against an adverse party during the
course of the litigation. Though such information cannot be unlearned, and the lawyer who
obtained it cannot be prevented from giving it to others, disqualification still serves the useful
purpose of eliminating from the case the attorney who could most effectively exploit the unfair
advantage.” (Gregori, supra, 207 Cal.App.3d at p. 309, 254 Cal.Rptr. 853; see Oaks Management,
supra, 145 Cal.App.4th at p. 467, 51 Cal.Rptr.3d 561.)


*1121  [52]  [53]  [54] “A trial court's ruling on a disqualification motion is reviewed under
the deferential abuse of discretion standard. [Citations.] ‘In exercising its discretion, the trial
court must make a reasoned judgment that complies with applicable legal principles and
policies.’ [Citations.] ‘The order is subject to reversal only when there is no reasonable basis for
the trial court's decision.’ ” (Clark, supra, 196 Cal.App.4th at p. 46, 125 Cal.Rptr.3d 361.)


[55]  [56] “Even under [the abuse of discretion] standard, there is still a substantial evidence
component. We defer to the trial court's factual findings so long as they are supported by substantial
evidence, and determine whether, under those facts, the court abused its discretion.” (Tire
Distributors, Inc. v. Cobrae (2005) 132 Cal.App.4th 538, 544, 33 Cal.Rptr.3d 761; see Clark,
supra, 196 Cal.App.4th at p. 46, 125 Cal.Rptr.3d 361.) “The trial court's order is ‘ “presumed
correct; all intendments and presumptions are indulged to support [it]; conflicts in the declarations
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must be resolved in favor of the prevailing party, and the trial court's resolution of any factual
disputes arising from the evidence is conclusive.” ’ ” (Clark, at pp. 46-47, 125 Cal.Rptr.3d 361.)


2. The Trial Court Did Not Abuse Its Discretion in Disqualifying Gibson Dunn
[57] Defendants contend the trial court erred in disqualifying Gibson Dunn because the court
based its ruling “solely upon Gibson Dunn's prior ‘use and review’ ” of the Blaskey e-mail without
considering whether past use of that information would have a substantial and continuing effect
on future proceedings in the Malpractice Actions. According to Defendants, the court applied
an improper legal standard by concluding Gibson Dunn's disqualification followed automatically
from the court's finding Gibson Dunn violated its State Fund obligations. **81  We disagree and
find no abuse of discretion.


In its minute order, the trial court explained it disqualified Gibson Dunn because “[c]ounsel's
review and use of the e[-]mail at deposition goes beyond ‘mere exposure’ and raises the likelihood
that this could affect the outcome of these proceedings both in terms of [Dick's] rights against
use of his privileged communications against him and in terms of the integrity of these judicial
proceedings and public confidence in them.”


The trial court's explanation demonstrates it understood it could not base disqualification solely
on Gibson Dunn's violation of its State Fund duties, but also must determine whether there was
a likelihood the violation would impact the outcome of the Malpractice Actions and the public's
trust in both the scrupulous administration of justice and the integrity of the bar. (Clark, supra,
196 Cal.App.4th at pp. 54–55 & fn. 9, 125 Cal.Rptr.3d 361; see Oaks Management, supra, 145
Cal.App.4th at p. 467, 51 Cal.Rptr.3d 561.) Nothing in the court's ruling supports Defendants'
contention the court disqualified Gibson Dunn solely because it violated *1122  its State Fund
duties by reviewing and using the Blaskey e-mail. Absent evidence to the contrary, we presume
the trial court knew and properly applied the law. (Harris, supra, 248 Cal.App.4th at pp. 500–501,
204 Cal.Rptr.3d 1; Bush, supra, 245 Cal.App.4th at p. 1002, 200 Cal.Rptr.3d 190.)


Defendants also fault the trial court for failing to make specific findings explaining how Gibson
Dunn's violation of its State Fund duties would impact the outcome in the Malpractice Actions. The
law, however, does not require the trial court to make any findings to support or explain its ruling,
and Defendants did not request any. (Laabs, supra, 163 Cal.App.4th at p. 1272, 78 Cal.Rptr.3d 372;
Higdon, supra, 227 Cal.App.3d at p. 1671, 278 Cal.Rptr. 588.) We therefore review the trial court's
ruling by inferring it made all findings favorable to its decision that are supported by substantial
evidence. (Clark, supra, 196 Cal.App.4th at p. 47, 125 Cal.Rptr.3d 361.)


The record shows Gibson Dunn received the Blaskey e-mail from its client and fully reviewed
the communication before producing it in response to Dick's subpoena in the Probate Action. At
Lurie's deposition in the Probate Action, Rick's counsel questioned Lurie about the circumstances
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surrounding the e-mail, prompting Dick's counsel to immediately object the e-mail was an
inadvertently disclosed attorney-client communication and demand that Gibson Dunn return its
copies as required by State Fund. Gibson Dunn refused to return the Blaskey e-mail, denying
that it was privileged and that the State Fund rule applied. Gibson Dunn then further reviewed
and analyzed the e-mail to determine its relevance to the claims and defenses in the Malpractice
Actions, formulated deposition questions based on the e-mail's content, and deposed May Jo and
Teri about the e-mail while reading portions of it into the record. Gibson Dunn also identified and
quoted the e-mail in its interrogatory responses that described evidence supporting Defendants'
defenses, produced the e-mail in discovery, and lodged a copy with the trial court in opposition
to the privilege motion.


This constitutes substantial evidence supporting the trial court's finding disqualification was
necessary to prevent future prejudice or harm to Dick from Gibson Dunn's exploitation of the
e-mail's contents. Indeed, this evidence shows Gibson Dunn thought it could use the e-mail to
Defendants' advantage in opposing Dick's claims. Why else would Gibson Dunn identify the e-
mail as relevant evidence in interrogatory responses and depose Mary Jo **82  and Teri about
the e-mail in the face of Dick's strenuous objection that the e-mail was an inadvertently disclosed,
privileged document that must be returned? Clark established that an attorney who knowingly uses
inadvertently disclosed, privileged materials to depose witnesses may affect the outcome of the
lawsuit and therefore justifies a trial court's exercise of its discretion to disqualify the attorney.
(Clark, supra, 196 Cal.App.4th at p. 55 & fn. 11, 125 Cal.Rptr.3d 361.)


*1123  Substantial evidence also supports a finding that Gibson Dunn's continued representation
of Defendants could trigger doubts about the integrity of the judicial process because whenever
Gibson Dunn's advocacy touched on the August 22 meeting summarized in the Blaskey e-mail,
questions inevitably would surface about the source of Gibson Dunn's knowledge. (Clark, supra,
196 Cal.App.4th at pp. 54-55, 125 Cal.Rptr.3d 361.) Even if Gibson Dunn's knowledge came from
a legitimate, nonprivileged source, Gibson Dunn's previous access to the Blaskey e-mail “could
undermine the public trust and confidence in the integrity of the adjudicatory process.” (Id. at p.
55, 125 Cal.Rptr.3d 361.) On this record, we cannot say the trial court abused its discretion in
selecting disqualification as the appropriate remedy for Gibson Dunn's violation of its State Fund
duties. 13  (Ibid.)


13 The dissent concludes the trial court erred in disqualifying Gibson Dunn because, “until
today, no court has ever applied the State Fund rule in any case which bears any material
resemblance to this case. So here, as in State Fund, the disputed conduct has never before
been condemned by any decision, statute or Rule of Professional Conduct applicable in
this state[, and therefore] it may not be equated to a failure to act in good faith such that
disqualification is warranted.” (Dissent, at p. 91.) The dissent misconstrues State Fund, the
facts of this case, and the standards for disqualification.
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In State Fund, the trial court imposed monetary sanctions against an attorney for refusing
to return his opponent's inadvertently disclosed, privileged documents. The trial court
concluded the attorney's conduct constituted bad faith conduct under Code of Civil Procedure
section 128.5 because it violated an American Bar Association (ABA) ethics opinion
addressing an attorney's ethical obligations in handling such documents. (State Fund, supra,
70 Cal.App.4th at 651, 82 Cal.Rptr.2d 799.) The State Fund court reversed the sanctions,
explaining the ABA opinion could not serve as a basis for imposing monetary sanctions when
no “decision, statute, or Rule of Professional Conduct applicable in this state” previously
had condemned the conduct. (State Fund, at pp. 655–656, 82 Cal.Rptr.2d 799.) The State
Fund court went on to announce the foregoing State Fund rule as the standard governing all
future conduct by California attorneys. (Id. at pp. 656–657, 82 Cal.Rptr.2d 799.)
In contrast to State Fund, when Gibson Dunn engaged in its conduct, numerous decisions
prohibited an attorney from excessively reviewing an opponent's inadvertently produced,
privileged documents, and held an attorney could be disqualified for violating that
prohibition. (See, e.g., Rico, supra, 42 Cal.4th at p. 810, 68 Cal.Rptr.3d 758, 171 P.3d 1092;
Clark, supra, 196 Cal.App.4th at pp. 54–55, 125 Cal.Rptr.3d 361.) Whether the dissent
considers any of those cases to be analogous to the specific facts of this case is irrelevant
because State Fund and its progeny undeniably prohibit the category of conduct at issue here.
Moreover, the trial court impliedly found that Gibson Dunn refused to return the Blaskey e-
mail, continued to review it, and used it to depose witnesses in the face of repeated objections
and warnings by Dick's attorneys. Substantial evidence supports those findings and they
make disqualification a potential remedy for addressing Gibson Dunn's conduct. Finally,
contrary to the dissent's suggestion, a trial court is not required to find an attorney acted in
bad faith to disqualify the attorney for violating the State Fund rule.


[58] Defendants contend the trial court abused its discretion because there is no evidence Dick will
suffer any future harm based on Gibson Dunn's review and use of the Blaskey e-mail. According
to Defendants, **83  the trial court's privilege order prevents future harm to Dick because it
prohibits Gibson Dunn from further using the e-mail by requiring the firm to seal its copies and also
those portions of the deposition transcripts that refer to its contents. *1124  Defendants contend
Gibson Dunn has complied with the court's order and therefore disqualification was unnecessary.
Defendants misconstrue the governing law.


[59] As explained above, disqualification does not require evidence of an existing injury from
the use of the inadvertently disclosed materials. (Clark, supra, 196 Cal.App.4th at p. 55, 125
Cal.Rptr.3d 361.) Disqualification is proper as a prophylactic measure to prevent potential future
harm to Dick from information Gibson Dunn should not have used. (Ibid.) The critical question is
whether there is a genuine likelihood that Gibson Dunn's review and use of the Blaskey e-mail will
affect the outcome of the Malpractice Actions. (Oaks Management, supra, 145 Cal.App.4th at p.
467, 51 Cal.Rptr.3d 561; Gregori, supra, 207 Cal.App.3d at p. 309, 254 Cal.Rptr. 853.) We review
the trial court's answer to that question for abuse of discretion because the trial court has superior
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knowledge about the parties' claims and defenses, and the impact of the inadvertently disclosed
information on those claims and defenses. (Clark, at pp. 46–47, 125 Cal.Rptr.3d 361.)


“An abuse of discretion may be found only if ‘ “no judge could have reasonably reached the
challenged result. [Citation.] ‘[A]s long as there exists “a reasonable or even fairly debatable
justification, under the law, for the action taken, such action will not be ... set aside ....” ’ ” ’
” (O''Donoghue v. Superior Court (2013) 219 Cal.App.4th 245, 269, 161 Cal.Rptr.3d 609.) We may
not substitute our judgment for that of the trial court, and provided the trial court properly applied
the law, we may reverse the trial court's exercise of its discretion only when the facts required the
trial court to reach a different result. (Avant! Corp. v. Superior Court (2000) 79 Cal.App.4th 876,
881–882, 94 Cal.Rptr.2d 505; Cahill v. San Diego Gas & Electric Co. (2011) 194 Cal.App.4th
939, 957, 124 Cal.Rptr.3d 78.)


The trial court's privilege order prevented Gibson Dunn from using the Blaskey e-mail and the
portions of the deposition transcripts that referred to its content. But the court's order could not
prevent Gibson Dunn from using the knowledge it acquired by carefully reviewing and analyzing
the e-mail even if the e-mail itself is no longer available to the firm. (See Clark, supra, 196
Cal.App.4th at pp. 41-42, 54-55, 125 Cal.Rptr.3d 361 [rejecting contention trial court abused
its discretion by disqualifying attorney instead of entering a protective order precluding use of
inadvertently disclosed materials].)


[60] Even after a trial court has taken remedial action to protect the privilege, “disqualification
still serves the useful purpose of eliminating from the case the attorney who could most effectively
exploit the unfair advantage [acquired through the earlier review and use of the inadvertently
disclosed, privileged materials].” (Gregori, supra, 207 Cal.App.3d at p. 309, 254 Cal.Rptr. 853; see
Oaks Management, supra, 145 Cal.App.4th at p. 467, 51 Cal.Rptr.3d 561.) Here, the Gibson Dunn
*1125  attorney who received and improperly reviewed the inadvertently disclosed documents
has a greater capacity than any replacement counsel to exploit the information contained in
those documents because the original attorney has personal knowledge of the information. Any
knowledge replacement counsel receives about the documents would be secondhand information
received from others who may have seen the documents, and therefore it is unlikely **84
replacement counsel could use the information as effectively. (Gregori, at p. 309, 254 Cal.Rptr.
853; Chronometrics, Inc. v. Sysgen, Inc. (1980) 110 Cal.App.3d 597, 607-608, 168 Cal.Rptr. 196.)


If we accepted Defendants' argument, a trial court never could disqualify an attorney who received,
reviewed, and used inadvertently disclosed, privileged materials unless the attorney continued to
review and use the materials after the trial court found them privileged and ordered them returned,
sealed, or destroyed. That is not the law. As we have explained, substantial evidence supports the
finding that disqualification was appropriate to prevent future harm to Dick despite the privilege
order because the Blaskey e-mail included information that Gibson Dunn believed it could use to
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Defendants' advantage. Moreover, the privilege order does nothing to lessen the damage caused
to the public's trust in the administration of justice and the integrity of the bar based on Gibson
Dunn's previous access and extensive use of the Blaskey e-mail. On this record, the privilege order
did not require the trial court to deny the disqualification motion.


Finally, Defendants contend Clark is distinguishable because the attorney there used one of several
inadvertently disclosed, privileged documents as the basis for one of his client's claims, and
the attorney and client stated they would use the documents at trial even after acknowledging
their privileged nature. According to Defendants, those egregious facts are not present here and
therefore Clark does not support the trial court's decision. Defendants misconstrue Clark.


Although the attorney in Clark used one of the documents as the basis for the claim, Clark
explained the trial court did not abuse its discretion in disqualifying the attorney even if that
document later was found not to be privileged. Clark explained disqualification was appropriate
because the attorney also used other privileged documents to question witnesses at their
depositions. (Clark, supra, 196 Cal.App.4th at p. 55 & fn. 11, 125 Cal.Rptr.3d 361.) Moreover, the
statements by the attorney and client that they would use the documents at trial occurred before
their opponent filed the disqualification motion. (Id. at pp. 44, 55 & fn. 11, 125 Cal.Rptr.3d 361.)
Nothing in Clark supports Defendants' suggestion disqualification was ordered in that case based
on the attorney's or client's allegedly professed intent to use the inadvertently disclosed, privileged
documents even after the trial court found they were privileged. Clark *1126  therefore is not
meaningfully different than this case and supports the trial court's exercise of its discretion to
disqualify Gibson Dunn.


III


DISPOSITION


The petition for writ of mandate or other appropriate relief is denied. This court's order staying all
trial court proceedings is dissolved upon the finality of this opinion. Plaintiffs shall recover their
costs for the proceedings in this court.


O'Leary, P. J., concurred.


THOMPSON, J.
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I respectfully dissent. The court's decision today is an unwarranted extension of the ethical rule
declared in State Comp. Ins. Fund v. WPS, Inc. (1999) 70 Cal.App.4th 644, 82 Cal.Rptr.2d 799
(State Fund). The State Fund rule does not apply to the unusual situation in this case, but even if
it does apply, Gibson Dunn did not violate it. And, in any event, disqualification was not proper
because Gibson **85  Dunn's conduct was not clearly proscribed by the State Fund rule.


1. The State Fund Rule Does Not Apply.


The State Fund rule does not apply because the unusual situation in this case bears no material
resemblance to the situation in that case. In State Fund, the plaintiff's lawyer erroneously sent
the privileged documents directly to the defendant's lawyers, together with copies of other
documents previously produced during discovery, all in preparation for trial. (State Fund, supra,
70 Cal.App.4th at p. 648, 82 Cal.Rptr.2d 799.)


The erroneous disclosure was patently inadvertent and undisputed. (State Fund, supra, 70
Cal.App.4th at p. 648, 82 Cal.Rptr.2d 799.) When the defendant's lawyer refused to return the
privileged documents, the plaintiff's lawyer promptly sought an order compelling destruction or
return of the privileged documents and sanctions. (Id. at p. 649, 82 Cal.Rptr.2d 799.)


In this case, a client, Richard P. Hausman, Sr. (Dick), forwarded the Blaskey e-mail (see maj. opn.,
ante, at p. 1094) to a nonlawyer, Ninetta Herbert, who forwarded it to Gavin Herbert, another
nonlawyer. Gavin then gave hard copies to Richard P. Hausman, Jr. (Rick), William J. Cox and
Greg Pellizzon, all nonlawyers. Gavin also forwarded it to Jonathan C. Lurie, who was a lawyer
for M. Hausman, Inc. (MHI), at that time but is now a client. Lurie put it in the McDermott Will
& Emery LLP (MWE)/MHI client file, where it was later found by his lawyers, Gibson Dunn.


*1127  The only disclosure in this entire series of disclosures which was even arguably inadvertent
was the initial disclosure by Dick to Ninetta. That disclosure was not patently inadvertent, and the
claimed inadvertence was subject to reasonable dispute. Furthermore, none of these disclosures
occurred in the context of formal discovery or preparation for trial. Instead, they all occurred in
the context of an attempt to resolve the MHI dispute without litigation, with Gavin acting as an
informal mediator.


After these disclosures came to light, Dick's lawyers did very little to secure the destruction or
return of all copies of the Blaskey e-mail. In August 2014, Jason Kirby told Dick's lawyers in
the October 2013 probate action (Probate Action) that Gavin had given copies to Rick, Cox and
Pellizzon. Kirby also told Dick's lawyers, “I would suspect the disclosure continued beyond my
clients and Mr. Pellizzon.” (Italics added.)
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Dick's lawyers claimed Dick had inadvertently disclosed the Blaskey e-mail to Ninetta, and asked
Kirby to have Rick and Cox destroy their copies of it. They also asked Kirby to have Rick and
Cox contact any third parties who possessed copies and ask them to destroy their copies too, but
Kirby refused.


Kirby questioned the inadvertence claim and insisted discovery would be necessary to resolve the
privilege claim. He explained: “[T]his is going to be a fact intensive issue about waiver ... and
the extent of its further distribution by persons other than Dick ... is currently unknown .... [¶] ...
[¶] ... Until such time as we can garner all the facts, we will proceed with deleting and destroying
all copies in our possession, but we will retain a single copy in a sealed envelope for use at your
client's continuing deposition and ... for use at further depositions .... [¶] Likewise, we will make
sure to request the return of the same from our clients, but our ethical obligation extends no further
than dealing with our own clients.” (Italics added.)


Even so, Dick's lawyers never did anything else to secure the return of the Blaskey e-mail from
Rick, Cox or Kirby. More to the point, they never did anything else to determine the extent of
further disclosure either to or by other third parties like Lurie.


**86  Gibson Dunn first became aware of the Blaskey e-mail in June 2015, when they found it
in the MWE/MHI client file while preparing MWE's response to a subpoena from Dick's lawyers
in the Probate Action. Gibson Dunn produced a copy of the Blaskey e-mail to Dick's lawyers in
the Probate Action about a month later. Dick's lawyers did absolutely nothing in response. They
neither demanded that it be returned nor sought a protective order.


*1128  These distinctions are material for three reasons. First, the State Fund rule “is
fundamentally based on the importance which the attorney-client privilege holds in the
jurisprudence of this state.” (State Fund, supra, 70 Cal.App.4th at p. 657, 82 Cal.Rptr.2d 799.) The
State Fund rule essentially obligates the receiving lawyer to protect the attorney-client privilege
for the privilege holder, when the privilege holder's own lawyer is unable to do so because he or
she is unaware of the inadvertent disclosure. (Id. at pp. 656-657, 82 Cal.Rptr.2d 799.)


In this case, the privilege holder's own lawyers were aware of the arguably inadvertent disclosure
long before the receiving lawyers. Dick's lawyers learned of the arguably inadvertent disclosure in
August 2014, almost a year before Gibson Dunn learned of it in June 2015. So Dick's own lawyers
were able to protect the attorney-client privilege for Dick but they simply failed to do so. In these
circumstances, Gibson Dunn had no obligation to protect the attorney-client privilege for Dick.


Second, the State Fund rule is based on the belief, “a client should not enter the attorney-client
relationship fearful that an inadvertent error by its counsel could result in the waiver of privileged
information .... ” (State Fund, supra, 70 Cal.App.4th at p. 657, 82 Cal.Rptr.2d 799.) “Without it,
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full disclosure by clients to their counsel would not occur, with the result that the ends of justice
would not be properly served.” (Ibid.)


But none of these policy concerns are implicated here because the arguably inadvertent disclosure
was made by the client, Dick, not his lawyer. Client error poses no risk of disincentive to full
candor by a client with his or her lawyer out of fear that an inadvertent error by the lawyer could
result in the waiver of privileged information.


Third, the State Fund rule preserves the rights of attorneys to prepare for trial and, “addresses
the practical problem of inadvertent disclosure in the context of today's reality that document
production may involve massive numbers of documents.” (Rico v. Mitsubishi Motors Corp. (2007)
42 Cal.4th 807, 818, 68 Cal.Rptr.3d 758, 171 P.3d 1092 (Rico).) None of these policy concerns
are implicated in this case either because the arguably inadvertent disclosure occurred outside the
context of trial preparation and document production.


The only case cited by the majority which bears any resemblance to the unusual situation in this
case is Clark v. Superior Court (2011) 196 Cal.App.4th 37, 125 Cal.Rptr.3d 361 (Clark). And
Clark is only similar in one respect. There, as here, the attorney received the privileged documents
from his own client, not from the opposing attorney. The Clark court merely assumed the State
Fund rule applied and analyzed whether it was violated.


*1129  Regardless, Clark is easily distinguished. In Clark the client had taken the privileged
documents from his employer in violation of a nondisclosure agreement. So the client's acquisition
and possession of the privileged documents was itself wrongful. The same cannot be said here.
There was nothing wrongful about Lurie's acquisition or possession of the Blaskey e-mail.


**87  Great American Assurance Co. v. Liberty Surplus Insurance Corp. (N.D. Cal. 2009) 669
F.Supp.2d 1084 (Great American) illustrates why the State Fund rule does not apply under these
circumstances. There, the defendant insurer's claims specialist forwarded a privileged coverage
counsel opinion to the outside insurance broker for a business claiming coverage. (Id. at p. 1088.)
The broker then sent the opinion to the plaintiff, the business's primary insurer. The defendant
claimed it did not become aware of the inadvertent disclosure until a month later, at which point it
sought to recover the opinion, but the plaintiff refused. (Ibid.) Coverage litigation ensued and the
plaintiff produced, from its claims file, a copy of the opinion. (Id. at p. 1089.) The plaintiff also
attached a copy of the opinion to its motion for summary judgment. (Ibid.)


The Great American court concluded the State Fund rule did not apply because the plaintiff
“did not receive any communication directly from [the defendant],” making this situation “much
different from a case wherein some privileged or work-product protected documents, part of a
larger set of documents, were inadvertently sent with the larger set, thus indicating that it might
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be a mistake.” (Great American, supra, 669 F.Supp.2d at p. 1093.) Instead there, as here, “a single
document was sent, and it was not sent directly to opposing counsel.” (Ibid.)


The Great American court explained, “it was not reasonably apparent that the coverage opinion
was inadvertently sent. In fact, it may have been reasonably apparent that any privilege or
protection was waived.” (Great American, supra, 669 F.Supp.2d at p. 1093.) The court emphasized
the defendant did not raise the issue of inadvertent disclosure for well over a month after it came to
light. (Ibid.) Thus, the defendant's counsel “would have had little reason to think that the original
email was not voluntarily sent.” (Ibid.) All of the same is true here and the same result should
obtain.


This result also makes sense. The State Fund rule prevents “ ‘a “gotcha” theory of waiver, in which
an underling's slip-up in a document production becomes the equivalent of actual consent [to waive
the privilege].’ ” (State Fund, supra, 70 Cal.App.4th at p. 654, 82 Cal.Rptr.2d 799.) But extending
the State Fund rule to the unusual situation here results in a reverse gotcha which could “nullify a
party's right to representation by chosen counsel any time inadvertence or *1130  devious design
put an adversary's confidences in any attorney's mailbox.” (Id. at p. 657, 82 Cal.Rptr.2d 799.)
“Protecting the integrity of judicial proceedings does not require so draconian a rule.” (Ibid.)


For all of these reasons the State Fund rule does not apply in this case as a matter of law. (Ghirardo
v. Antonioli (2007) 8 Cal.4th 791, 799, 35 Cal.Rptr.2d 418, 883 P.2d 960 [when the decisive facts
are undisputed we are confronted with a question of law].) Gibson Dunn's discovery of the Blaskey
e-mail in the MWE/MHI client file is plainly too far removed from Dick's arguably inadvertent
disclosure to Ninetta. The majority is not just trying to put a square peg in a round hole. They are
trying to put a square peg in no hole at all.


2. Gibson Dunn Did Not Violate The State Fund Rule.


Gibson Dunn did not violate the State Fund rule for two reasons. First, Gibson Dunn's State Fund
obligations were never triggered because it was not reasonably apparent that the Blaskey e-mail
was provided or made available through inadvertence. Second, even if Gibson Dunn's State Fund
obligations were triggered they were **88  discharged when Gibson Dunn produced the Blaskey
e-mail to Dick's lawyers.


As a preliminary procedural matter, I note the trial court never expressly determined that Gibson
Dunn's State Fund obligations were triggered, or that Gibson Dunn violated those obligations
through its use of the Blaskey e-mail. In fact, the trial court never made any express findings at all
regarding Gibson Dunn's asserted State Fund obligations or violations.
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The majority would rely upon the doctrine of implied findings and the presumption of correctness
to overcome these procedural defects. This they cannot do. “[W]here, as here, a respondent argues
for affirmance based on substantial evidence, the record must show the court actually performed
the factfinding function. Where the record demonstrates the trial judge did not weigh the evidence,
the presumption of correctness is overcome. [Citation.] As stated in Estate of Larson (1980) 106
Cal.App.3d 560, 567, 166 Cal.Rptr. 868, ‘The [substantial evidence] rule thus operates only where
it can be presumed that the court has performed its function of weighing the evidence. If analysis
of the record suggests the contrary, the rule should not be invoked.’ ” (Kemp Bros. Construction,
Inc. v. Titan Electric Corp. (2007) 146 Cal.App.4th 1474, 1477–1478, 53 Cal.Rptr.3d 673.)


Such is the case before us. The record demonstrates the trial court never weighed the evidence
and performed the fact finding function regarding Gibson Dunn's asserted State Fund obligations.
Instead, it improvidently *1131  collapsed the three-part State Fund inquiry into two parts: (1) the
predicate inquiry as to whether the Blaskey e-mail was privileged; and (2) the subsequent inquiry
as to whether disqualification was necessary. These procedural defects alone warrant issuing the
requested writ relief.


Turning to the merits, Gibson Dunn's State Fund obligations were not triggered when they found
the Blaskey e-mail in the MWE/MHI client file because it was not, “reasonably apparent that
the materials were provided or made available through inadvertence ....” (State Fund, supra, 70
Cal.App.4th at p. 656, 82 Cal.Rptr.2d 799.) This part of the State Fund rule states an objective
standard, and in applying it “courts must consider ... the circumstances of the litigation ....” (Rico,
supra, 42 Cal.4th at p. 818, 68 Cal.Rptr.3d 758, 171 P.3d 1092.)


The burden of proof rested squarely on Dick's lawyers—not Gibson Dunn. State Fund requires,
“whenever a lawyer seeks to hold another lawyer accountable for misuse of inadvertently received
confidential materials, the burden must rest on the complaining lawyer to persuasively demonstrate
inadvertence.” (State Fund, supra, 70 Cal.App.4th at p. 657, 82 Cal.Rptr.2d 799, italics added;
accord Rico, supra, 42 Cal.4th at p. 817, 68 Cal.Rptr.3d 758, 171 P.3d 1092.)


In this case, the relevant objective circumstances of the litigation are:


• Gibson Dunn received the Blaskey e-mail from its own client, Lurie, who innocently received
it from a third party, Gavin, not from the privilege holder, Dick, or from Dick's lawyers. Again
this unusual situation is nothing like State Fund or Clark.


• The Blaskey e-mail stated it was a “Summary of [the] 8/22/13 meeting,” a meeting attended
by Dick, Rick, Cox, Blaskey and Lurie. That Lurie had a copy of the Blaskey e-mail was
unremarkable since he had attended the meeting as MHI's lawyer.
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• The Blaskey e-mail, unlike the State Fund and Clark documents, was not labeled with
privilege or confidentiality **89  warnings. (State Fund, supra, 70 Cal.App.4th at p.
648, 82 Cal.Rptr.2d 799 [“Attorney–Client Communication/Attorney Work Product ... Do
Not Circulate or Duplicate ... Confidential”] (capitalization omitted); Clark, supra, 196
Cal.App.4th at p. 43, 125 Cal.Rptr.3d 361 [“ ‘Attorney–Client Privileged’ ... ‘Highly
Confidential’ ”].) Thus, the Blaskey e-mail did not “make clear to even a casual observer that
[it was] intended to be [a] confidential attorney-client communication[ ].” (State Fund, supra,
70 Cal.App.4th at p. 653, 82 Cal.Rptr.2d 799.)


• The Blaskey e-mail was addressed to Dick and to Jill Lindsay. Lindsay was, “MHI's longtime
bookkeeper” according to the allegations of the *1132  complaints in the Malpractice Actions
served on May 4, 2015, over a month before Gibson Dunn found the Blaskey e-mail in the
MWE/MHI client file. Gibson Dunn first learned Lindsay also claimed to be Dick's “personal
assistant” on August 19, 2015, about three months after Gibson Dunn found the Blaskey e-
mail. Up until then Gibson Dunn had no reason to even suspect it might have been “reasonably
necessary” (Evid. Code, § 952) to address the Blaskey e-mail to Dick and to Lindsay.


• Unlike in Rico, no Gibson Dunn attorney ever “admitted that after a minute or two of review
he realized ... [opposing counsel] did not intend to reveal them.” (Rico, supra, 42 Cal.4th at
p. 819, 68 Cal.Rptr.3d 758, 171 P.3d 1092.) This fact is relevant, although “such admissions
are not required for the application of the objective standard ....” (Ibid.)


• Dick forwarded the Blaskey e-mail to “Mr. & Mrs. Gavin Shearer Herbert,” at Ninetta's e-mail
address, at a time when everyone involved knew Gavin, Dick's brother-in-law, was trying to
mediate the MHI dispute. These circumstances suggested Dick had deliberately forwarded it
to Ninetta, who is Gavin's wife.


• At the time that Gibson Dunn found the Blaskey e-mail in the MWE/MHI client file: it had
been nearly two years since Lurie had received it from Gavin; it had been almost one year
since Dick's lawyer's had been told it had been distributed to third parties other than Rick,
Cox, Kirby and Pellizzon; and neither Dick nor his lawyers had ever raised any concerns
about it with either Lurie or Gibson Dunn.


On this record, there is no reasonable basis to conclude Dick's lawyers met their burden to
persuasively demonstrate inadvertence based upon the relevant objective litigation circumstances.
Hence, even if the trial court had made a factual finding on the inadvertence issue, that finding
would not have been supported by substantial evidence.


The majority's arguments for the opposite conclusion are legally unsound. The majority improperly
equates the presumption of privilege (Evid. Code, § 917, subd. (a)), with a presumption of
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inadvertence. By doing so, the majority, like the trial court, collapses the three-part State Fund
inquiry into two parts, and effectively reads the reasonably apparent inadvertence requirement out
of the rule. There is no presumption of inadvertence, and even if there were a presumption of
inadvertence it was rebutted here.


Next the majority relies on evidence of events which occurred after Gibson Dunn found it had
received the Blaskey e-mail. This evidence is irrelevant. Gibson Dunn's State Fund obligations
were triggered, if **90  at all, at the time *1133  Gibson Dunn found it had received the privileged
document. (State Fund, supra, 70 Cal.App.4th at p. 656, 82 Cal.Rptr.2d 799.)


The majority also argues “counsel's warning on privilege holder's behalf triggers an opposing
attorney's State Fund duties.” (Maj. opn., ante, at p. 1115, italics added; citing Clark, supra, 196
Cal.App.4th at pp. 52–53, 125 Cal.Rptr.3d 361.) The majority's reliance on Clark is misplaced.
Clark was addressing the question of whether the attorney had excessively reviewed the privileged
documents in violation of the obligations imposed by State Fund, not the question of whether those
obligations had been triggered in the first instance.


Besides, Gibson Dunn discharged their State Fund obligations, if any, when they produced
the Blaskey e-mail. State Fund declares the receiving attorney “should refrain from examining
the materials any more than is essential to ascertain if the materials are privileged, and shall
immediately notify the sender that he or she possesses material that appears to be privileged.” (State
Fund, supra, 70 Cal.App.4th at p. 656, 82 Cal.Rptr.2d 799.)


Gibson Dunn notified Dick's lawyers they possessed the Blaskey e-mail when they produced it in
response to Dick's subpoena, and again when Rick's lawyers questioned Lurie about it during his
deposition. And there is no evidence Gibson Dunn examined it any more than necessary prior to
notifying Dick's lawyers they had it.


At that point, Gibson Dunn's State Fund obligations, if any, were discharged, and the burden shifted
to Dick's lawyers. Since the parties could not resolve the situation by agreement, Dick's lawyers
were obligated to promptly seek guidance from the court, “with the benefit of protective orders
and other judicial intervention as may be justified.” (State Fund, supra, 70 Cal.App.4th at p. 657,
82 Cal.Rptr.2d 799.) This is exactly what the plaintiff's lawyers did in State Fund and what Dick's
lawyers failed to do here.


The contrary conclusion by the majority upsets the delicate balance of competing interests struck
in State Fund. (See State Fund, supra, 70 Cal.App.4th at p. 657, 82 Cal.Rptr.2d 799.) It imposes
on Gibson Dunn an obligation to respect their opponent's interests which is greater than and in
direct conflict with their primary obligation to zealously represent their own client's interests. It
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penalizes Gibson Dunn for Dick's lawyer's failure to represent Dick's interests. This cannot be
what the State Fund rule requires.


3. Disqualification Was Not Proper.


Disqualification was not proper because Gibson Dunn's conduct was not clearly proscribed by the
State Fund rule. On this point, State Fund is analogous.


*1134  In State Fund, the trial court awarded sanctions against the defendant's lawyer, for refusing
to return and for using the privileged documents in violation of an American Bar Association
(ABA) ethics opinion. (State Fund, supra, 70 Cal.App.4th at p. 651, 82 Cal.Rptr.2d 799.) The
Court of Appeal reversed and explained the lawyer should not have been sanctioned for engaging in
conduct, “which has not been condemned by any decision, statute or Rule of Professional Conduct
applicable in this state. The finding that an attorney has engaged in conduct contrary to an ABA
formal opinion does not establish an obligatory standard of conduct imposed on California lawyers.
Consequently it may not perforce be equated to a failure to act in good faith such that sanctions
are warranted.” (Id. at p. 656, 82 Cal.Rptr.2d 799.)


**91  Similarly, the trial court here granted Dick's motion to disqualify Gibson Dunn, for refusing
to return the Blaskey e-mail and for allegedly using it in violation of their obligations under State
Fund. But until today, no court has ever applied the State Fund rule in any case which bears any
material resemblance to this case. So here, as in State Fund, the disputed conduct has never before
been condemned by any decision, statute or Rule of Professional Conduct applicable in this state.
Consequently, it may not be equated to a failure to act in good faith such that disqualification is
warranted.


In the final analysis this was an unusual privilege dispute. Gibson Dunn's conduct was objectively
reasonable. That this court has now greatly expanded the State Fund rule to condemn Gibson
Dunn's conduct is not a proper basis for disqualification.


Petitioners' petition for review by the Supreme Court was denied June 14, 2017, S242029.


All Citations


10 Cal.App.5th 1083, 217 Cal.Rptr.3d 47, 17 Cal. Daily Op. Serv. 3710, 2017 Daily Journal D.A.R.
3726
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72 Cal.App.5th 56
Court of Appeal, First District, Division 4, California.


Rachel MONIZ, Plaintiff and Respondent,
v.


ADECCO USA, INC., Defendant and Respondent;
Paola Correa et al., Movants and Appellants.


Adecco USA, Inc., Defendant, Cross-complainant and Appellant,
v.


Paola Correa et al., Cross-defendants and Appellants.


A159410 & A160133, A159978
|


Filed 11/30/2021


Synopsis
Background: Employee brought representative action under Private Attorneys General Act of
2004 (PAGA) to recover civil penalties for employer's alleged violations of the Labor Code. The
Superior Court, San Mateo County, No. 17-CIV-01736, Marie S. Weiner, J., denied employer's
motion for summary adjudication regarding scope of aggrieved employees, 2018 WL 10705376,
approved settlement, 2019 WL 11276568, awarded attorneys' fees and costs, 2020 WL 2139925,
entered judgment, 2020 WL 2139923, and denied nonparty employee's post-trial motions for new
trial and to vacate the judgment. Nonparty employee appealed.


Holdings: The Court of Appeal, Brown, J., held that:


[1] nonparty employee was aggrieved by judgment confirming settlement, as required for standing
to appeal;


[2] nonparty employee lacked standing to challenge trial court's determination regarding scope of
aggrieved employees;


[3] employee's PAGA notice encompassed both temporary and full-time employees as aggrieved
employees;


[4] settlement release approved by trial court was valid;
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[5] employee's complaint was sufficiently broad to include alleged violations committed against
temporary and full-time employees;


[6] settlement release and waiver did not include nonparty employees' individual claims and, thus,
was not rendered void for lack of personal jurisdiction over nonparties; and


[7] as matter of first impression, record failed to show that trial court assessed fairness of
settlement, as required to approve settlement.


Reversed.


Procedural Posture(s): On Appeal; Request for Judicial Notice; Motion for Summary
Adjudication; Motion to Approve Settlement.


West Headnotes (57)


[1] Evidence Notice not taken
Court of Appeal would not take judicial notice of joint case management statement
submitted in separate case against employer, or of email from Labor Workforce and
Development Agency (LWDA) stating that it stood by arguments below but would not
file anything in appeal following entry of judgment approving settlement in Private
Attorneys General Act of 2004 (PAGA) representative action seeking civil penalties
against employer for alleged violations of Labor Code, as those items were irrelevant to
Court of Appeal's disposition of appeal challenging approval of settlement. Cal. Lab. Code
§ 2698 et seq.


1 Cases that cite this headnote


[2] Appeal and Error Decisions and proceedings included
Court of Appeals had appellate jurisdiction over appeal by nonparty employee challenging
approval of settlement in representative action under Private Attorneys General Act of
2004 (PAGA) by other employee seeking civil penalties against employer for alleged
violations of Labor Code by virtue of nonparty employee's notice of appeal from orders
entering judgment and denying her postjudgment motions for new trial and motion to
vacate. Cal. Lab. Code § 2698 et seq.


[3] Appeal and Error Nature and Scope of Decision
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Appeal and Error Time for filing
Court of Appeal would dismiss nonparty employee's appeal from trial court's orders
approving costs, fees, and expenses, denying nonparty employee's motion to intervene in
action, and denying nonparty employee's request for attorney fees and incentive payment,
as an appeal from non-appealable orders, without treating notice of appeal as premature
but valid, since nonparty employee filed timely notice of appeal after entry of judgment,
in other employee's representative action under Private Attorneys General Act of 2004
(PAGA) to recover civil penalties against employer for alleged violations of Labor Code.
Cal. Lab. Code § 2698 et seq.


[4] Appeal and Error Nature and source
Existence of an appealable judgment is a jurisdictional prerequisite to an appeal.


[5] Appeal and Error Necessity of formal judgment or order
Reviewing court has jurisdiction over direct appeal only when there is (1) an appealable
order, or (2) an appealable judgment.


[6] Appeal and Error Who are "aggrieved" in general
A judgment aggrieves a person, as required for standing to appeal, if it has an immediate,
pecuniary, and substantial injurious effect on the person's rights or interests. Cal. Civ. Proc.
Code § 902.


1 Cases that cite this headnote


[7] Appeal and Error Nature and grounds of right
Court of Appeal liberally construes standing and resolves doubts in favor of the right to
appeal. Cal. Civ. Proc. Code § 902.


[8] Appeal and Error Persons other than parties or privies
Requirement that to have standing to appeal a judgment, the appellant must be a party
of record, did not apply to nonparty employee, who appealed from trial court's judgment
confirming settlement in other employee's representative action under Private Attorneys
General Act of 2004 (PAGA) seeking to recover civil penalties against employer for
alleged violations of Labor Code, where nonparty employee filed motion to vacate the
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judgment and for new trial. Cal. Civ. Proc. Code §§ 657, 663, 902; Cal. Lab. Code § 2698
et seq.


1 Cases that cite this headnote


[9] Appeal and Error Interveners and claimants
Appeal and Error Persons other than parties or privies
For purposes of appellate standing, an unnamed party may become a party to an action
through intervention or by filing an appealable motion to set aside and vacate the judgment.
Cal. Civ. Proc. Code §§ 387, 657, 663.


2 Cases that cite this headnote


[10] Appeal and Error Persons other than parties or privies
Where a postjudgment motion to vacate by a nonparty is denied, the moving party may
appeal from that denial and challenge the underlying judgment. Cal. Civ. Proc. Code § 663.


[11] Appeal and Error Parties or persons aggrieved by judgments against others
Nonparty employee, who brought separate representative action under Private Attorneys
General Act of 2004 (PAGA) against employer, was aggrieved by trial court's judgment
confirming settlement in other employee's PAGA representative action to recover civil
penalties against employer for alleged violations of Labor Code, as required for nonparty
employee to have standing to appeal; nonparty employee was deputized under PAGA
to prosecute employer's Labor Code violations on behalf of the State, the two actions
involved overlapping PAGA claims relating to allegedly unlawful limitations on disclosure
of information under the Labor Code, and nonparty employee challenged settlement
approved by trial court. Cal. Civ. Proc. Code § 902; Cal. Lab. Code § 2698 et seq.


1 Cases that cite this headnote


[12] Appeal and Error Interveners and claimants
Parties Interest in subject of action in general
Where two actions under Private Attorneys General Act of 2004 (PAGA) involve
overlapping PAGA claims and a settlement of one is purportedly unfair, the PAGA
representative in the separate action may seek to become a party to the settling action and
appeal the fairness of the settlement as part of his or her role as an effective advocate for
the state. Cal. Civ. Proc. Code § 902; Cal. Lab. Code § 2698 et seq.
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3 Cases that cite this headnote


[13] Appeal and Error Parties of Record
Appeal and Error Parties or Persons Injured or Aggrieved
Statute requiring that, to have standing to appeal a judgment, an appellant must be a party
of record and aggrieved by the challenged judgment or order is a remedial statute to be
liberally construed in favor of the right to appeal. Cal. Civ. Proc. Code § 902.


2 Cases that cite this headnote


[14] Appeal and Error Setting aside verdict;  new trial
Nonparty employee, who brought separate representative action under Private Attorneys
General Act of 2004 (PAGA) against employer, preserved her right to appeal trial
court's denial of her postjudgment motions seeking to vacate judgment and for new trial
challenging trial court's approval of settlement in other employee's PAGA representative
action seeking to recover civil penalties against employer for alleged violations of Labor
Code, and thus nonparty employee did not forfeit claims, where nonparty employee
sufficiently set forth her arguments regarding legal error, abuse of discretion, and the
erroneous judgment in light of the facts. Cal. Lab. Code § 2698 et seq.


[15] Labor and Employment Actions
An aggrieved employee suing under Private Attorneys General Act of 2004 (PAGA) does
so as the proxy or agent of the state's labor law enforcement agencies. Cal. Lab. Code §
2698 et seq.


[16] Labor and Employment Actions
Every Private Attorneys General Act of 2004 (PAGA) action is a dispute between an
employer and the state. Cal. Lab. Code § 2698 et seq.


[17] Labor and Employment Actions
Labor and Employment Penalties
In a Private Attorneys General Act of 2004 (PAGA) lawsuit, the employee plaintiff
represents the same legal right and interest as state labor law enforcement agencies,
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namely, recovery of civil penalties that otherwise would have been assessed and collected
by the Labor and Workforce Development Agency (LWDA); thus, the civil penalties a
PAGA plaintiff may recover on the state's behalf are distinct from the statutory damages
or penalties that may be available to employees suing for individual violations. Cal. Lab.
Code § 2698 et seq.


[18] Labor and Employment Actions
Action under Private Attorneys General Act of 2004 (PAGA) is fundamentally a law
enforcement action and relief is designed to protect the public and not to benefit private
parties. Cal. Lab. Code § 2698 et seq.


[19] Labor and Employment Actions
Labor and Employment Penalties
A Private Attorneys General Act of 2004 (PAGA) representative action is a type of qui
tam action, conforming to all traditional criteria, except that a portion of the penalty goes
not only to the citizen bringing the suit but to all employees affected by the Labor Code
violation. Cal. Lab. Code § 2698 et seq.


[20] Labor and Employment Actions
Labor and Employment Parties;  standing
In a Private Attorneys General Act of 2004 (PAGA) action, the government entity on
whose behalf the plaintiff files suit is always the real party in interest. Cal. Lab. Code §
2698 et seq.


[21] Labor and Employment Conditions precedent
As condition of suit under Private Attorneys General Act of 2004 (PAGA), an aggrieved
employee must provide notice to the employer and Labor and Workforce Development
Agency (LWDA) of the specific provisions of the Labor Code alleged to have been
violated, including the facts and theories to support alleged violation; if the LWDA elects
not to investigate, or investigates without issuing a citation, the employee may then bring
a PAGA action. Cal. Lab. Code §§ 2699(a), 2699.3.
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[22] Parties Representation of class;  typicality
In class actions, courts have fiduciary duty to protect interests of absent class members,
whose individual claims will be discharged.


[23] Compromise, Settlement, and Release Class actions, claims, and settlements
In class actions, requirement of court approval of a settlement serves to prevent fraud,
collusion, unfairness, and to protect unnamed class members whose rights may not have
been given due regard by negotiating parties.


[24] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
In its role of approving settlements in class actions, the trial court conducts an independent
assessment of the adequacy of the settlement terms, which requires that the court have
before it a record from which it can discern sufficient information about the amount in
controversy and the realistic range of outcomes.


[25] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
A court is vested with a broad discretion in making its determination regarding approval
of a settlement in a class action, and it may consider a number of non-exhaustive factors
in its analysis, including the strength of plaintiffs’ case, the risk, expense, complexity and
likely duration of further litigation, the risk of maintaining class action status through
trial, the amount offered in settlement, the extent of discovery completed and the stage
of the proceedings, the experience and views of counsel, the presence of a governmental
participant, and the reaction of the class members to the proposed settlement.


[26] Compromise, Settlement, and Release Fairness, adequacy, and reasonableness in
general
Despite fact that representative action under Private Attorneys General Act of 2004
(PAGA) is not class action and is instead type of qui tam action, standard requiring
trial court to determine independently whether PAGA settlement is fair and reasonable is
appropriate. Cal. Lab. Code § 2699(l)(2).
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[27] Constitutional Law Class Actions
Constitutional Law Wage and hour regulation
Labor and Employment Actions
Parties Employees
Class actions and representative actions under Private Attorneys General Act of 2004
(PAGA) have many differences, with one salient difference being that certain due process
protections afforded to unnamed class members are not part of PAGA litigation because
aggrieved employees do not own personal claims for PAGA civil penalties. U.S. Const.
Amend. 14; Cal. Lab. Code § 2698 et seq.


[28] Compromise, Settlement, and Release Fairness, adequacy, and reasonableness in
general
Because many of the factors used to evaluate class action settlements bear on a settlement's
fairness—including the strength of the plaintiff's case, the risk, the stage of the proceeding,
the complexity and likely duration of further litigation, and the settlement amount—these
factors can be useful in evaluating the fairness of a Private Attorneys General Act of 2004
(PAGA) settlement. Cal. Lab. Code § 2699(l)(2).


1 Cases that cite this headnote


[29] Compromise, Settlement, and Release Fairness, adequacy, and reasonableness in
general
A trial court should evaluate a Private Attorneys General Act of 2004 (PAGA) settlement
to determine whether it is fair, reasonable, and adequate in view of PAGA's purposes to
remediate present labor law violations, deter future ones, and to maximize enforcement of
state labor laws. Cal. Lab. Code § 2699(l)(2).


3 Cases that cite this headnote


[30] Appeal and Error Compromise and Settlement
Abuse of discretion standard is appropriate standard of review for trial court's approval of
settlement in representative action under Private Attorneys General Act of 2004 (PAGA),
under which the Court of Appeal determines only whether the trial court acted within its
broad discretion in approving the settlement. Cal. Lab. Code § 2699(l)(2).


1 Cases that cite this headnote
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[31] Appeal and Error Compromise and Settlement
Any error by trial court in its treatment of comments by Labor and Workforce Development
Agency (LWDA) objecting to scope of release of settlement in employee's representative
action under Private Attorneys General Act of 2004 (PAGA) seeking civil penalties against
employer for alleged violations of Labor Code, which objecting nonparty employee
asserted were entitled to deference, weight, and respect, was not reversible error; LWDA's
objections hinged largely on legal interpretation of PAGA and its administrative notice
requirements, and heeding the command that statutory interpretation was ultimately
responsibility of judicial branch, trial court disagreed with LWDA's interpretation, but it
heard and considered LWDA's position. Cal. Lab. Code § 2699(l)(2).


[32] Appeal and Error Evidence
Trial court could consider objections of nonparty employee, who brought separate
representative action under Private Attorneys General Act of 2004 (PAGA) against
employer, to proposed settlement in PAGA representative action brought by another
employee seeking to recover civil penalties for employer's alleged violations of Labor
Code, on remand from Court of Appeal from nonparty's appeal challenging settlement;
although PAGA did not contain express statutory mechanism for aggrieved employees
pursuing representative actions to object to a separate PAGA settlement, employer did
not assert that trial court lacked inherent power to consider such objections, there
was significant appellate litigation in instant case and third related case, and further
proceedings were required on remand. Cal. Lab. Code § 2698 et seq.


1 Cases that cite this headnote


[33] Labor and Employment Conditions precedent
Purpose of the notice requirement of the Private Attorneys General Act of 2004 (PAGA)
that an aggrieved employee must provide notice to the employer and the State of the
specific provisions of the Labor Code alleged to have been violated, including the facts and
theories to support the alleged violation, is to afford the Labor and Workforce Development
Agency (LWDA) the opportunity to decide whether to allocate scarce resources to an
investigation of the violations alleged and to allow the employer to submit a response to
the LWDA. Cal. Lab. Code § 2699.3(a)(1)(A), (c)(1)(A).


[34] Labor and Employment Conditions precedent
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The notice requirement of the Private Attorneys General Act of 2004 (PAGA), requiring
an aggrieved employee to provide notice to the employer and the State, demands more
than bare allegations of Labor Code violations; what matters is that the notice provides
the Labor and Workforce Development Agency (LWDA) and the employer adequate
information about the alleged violations so that each may respond in an informed manner.
Cal. Lab. Code § 2699.3(a)(1)(A), (c)(1)(A).


[35] Appeal and Error Prevailing parties
Nonparty employee, who brought separate representative action under Private Attorneys
General Act of 2004 (PAGA) against employer, lacked standing to challenge trial court's
summary adjudication order determining that scope of aggrieved employees included both
full-time and temporary employees, in PAGA representative action by other employee
seeking civil penalties for employer's alleged violations of Labor Code; trial court's order
was favorable to the State, as it allowed for broader potential recovery of civil penalties
for Labor and Workforce Development Agency (LWDA), and LWDA, whose interests
nonparty employee purported to represent, did not take issue with the ruling. Cal. Lab.
Code § 2698 et seq.


[36] Labor and Employment Actions
Employee's notice pursuant to Private Attorneys General Act of 2004 (PAGA)
encompassed both employer's full-time employees and temporary employees as aggrieved
employees, for purposes of representative action against employer for alleged violations of
Labor Code, although notice did not specifically refer to temporary employees; employee
clearly set forth her intent to sue on behalf of any employee subject to unlawful disclosure
limitations imposed through employer's form contracts, of which her form employment
agreement was exemplar, and Labor and Workforce Development Agency (LWDA) did
not dispute scope of PAGA notice, indicating that it received notice sufficient under PAGA.
Cal. Lab. Code § 2698 et seq.


[37] Compromise, Settlement, and Release Public entities, officers, and employees
Release in representative action under Private Attorneys General Act of 2004 (PAGA),
which covered all known and unknown claims under PAGA that were or could have
been pled based on the allegations of the complaint, was valid, contrary to arguments by
Labor and Workforce Development Agency (LWDA) that it impermissibly purported to
extend beyond claims listed in employee's PAGA notice; while LWDA's arguments had
superficial appeal, res judicata applied to PAGA judgments, and employee was authorized
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to bind State to settlement releasing claims commensurate with those that would be barred
by res judicata in subsequent suit had State litigated settling suit to judgment. Cal. Lab.
Code § 2699(l)(2).


1 Cases that cite this headnote


[38] Res Judicata Particular Subjects of Litigation
Doctrine of res judicata applies to judgments under the Private Attorneys General Act of
2004 (PAGA). Cal. Lab. Code § 2698 et seq.


[39] Res Judicata Res Judicata
Res judicata consists of claim and issue preclusion.


[40] Res Judicata Issues or Questions in General
“Issue preclusion” prohibits the relitigation of issues argued and decided in a prior case.


[41] Res Judicata Collateral estoppel and issue preclusion in general
Issue preclusion applies (1) after final adjudication, (2) of an identical issue, (3) actually
litigated and necessarily decided in the first suit, and (4) asserted against one who was a
party in the first suit, or one in privity with that party.


[42] Res Judicata Claims or Causes of Action in General
“Claim preclusion” prevents relitigation of the same “cause of action,” defined under the
primary rights doctrine as the right to obtain redress for a harm suffered, regardless of the
specific remedy sought or the legal theory (common law or statutory) advanced.


[43] Res Judicata Claim preclusion in general
Application of claim preclusion requires (1) the same cause of action, (2) between the
same parties, (3) after a final judgment on the merits in the first suit.


[44] Res Judicata Claims or Causes of Action in General
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Res Judicata Claims or causes of action in general
Claim preclusion extends to claims that were brought or could have been brought.


[45] Res Judicata Particular Subjects of Litigation
Statutory scheme of the Private Attorneys General Act of 2004 (PAGA) and the principles
of preclusion authorize a PAGA plaintiff to bind the State to a judgment through litigation
that could extinguish PAGA claims that were not specifically listed in the PAGA notice
where those claims involve the same primary right litigated. Cal. Lab. Code § 2698 et seq.


3 Cases that cite this headnote


[46] Compromise, Settlement, and Release Public entities, officers, and employees
Because a plaintiff is authorized to settle a representative action under Private Attorneys
General Act of 2004 (PAGA) with court approval, he or she is authorized to bind the State
to a settlement releasing claims commensurate with those that would be barred by res
judicata in a subsequent suit had the settling suit been litigated to judgment by the state.
Cal. Lab. Code § 2699(l)(2).


1 Cases that cite this headnote


[47] Labor and Employment Actions
An individual employee cannot waive the right to bring a representative action under
Private Attorneys General Act of 2004 (PAGA) in any forum before any dispute arises
because such waiver would interfere with California's public policy to encourage the
enforcement of the Labor Code through PAGA actions. Cal. Lab. Code § 2698 et seq.


[48] Res Judicata Preclusion in General
Preclusive effect of a prior judgment is determined by the court in which it is asserted,
not the court that rendered it.


[49] Labor and Employment Actions
Employee's complaint in representative action under Private Attorneys General Act of
2004 (PAGA) was sufficiently broad to include alleged violations committed against
temporary employees, in addition to full-time employees, and thus full-time employee was
not rendered inadequate representative as to alleged violations of Labor Code committed
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by employer against temporary employees; employee alleged that she brought the action
on behalf of herself and others who worked for employee, that she challenged practices
related to unlawful non-disclosure provision in employment agreement, and that employer
required employees to accept substantially same form employment agreement as that
attacked to complaint. Cal. Lab. Code §§ 232, 232.5, 432.5, 1102.5, 1197.5(k), 2698 et seq.


[50] Compromise, Settlement, and Release Claims expressly excluded
Compromise, Settlement, and Release Employers and employees
Settlement release, which released any and all known and unknown claims under the
Private Attorneys General Act of 2004 (PAGA) against employer that were or could
have been pled based on the factual allegations of complaint filed by employee alleging
violations of Labor Code related to non-disclosure provisions, and waiver of rights under
statutes governing general release, did not include nonparty employees' individual claims,
and thus was not rendered void for lack of personal jurisdiction over nonparties; while
parties' initial settlement purported to release claims beyond PAGA by releasing claims
of aggrieved employees under other federal and state laws, trial court required parties to
narrow the scope of release to PAGA claims. Cal. Lab. Code § 2698 et seq.


[51] Constitutional Law Other particular laws and regulations
Due process does not prevent a settlement under Private Attorneys General Act of 2004
(PAGA) from including a release of PAGA claims on the ground that those claims belong
to nonparty aggrieved employees. U.S. Const. Amend. 14; Cal. Lab. Code § 2698 et seq.


[52] Compromise, Settlement, and Release Employers and employees
Nonparty employees’ personal claims for relief are not at stake in a representative action
under Private Attorneys General Act of 2004 (PAGA). Cal. Lab. Code § 2698 et seq.


[53] Compromise, Settlement, and Release Findings, Conclusions, and Determination
Record failed to show that trial court assessed fairness of settlement's allocation of
88% of share of civil penalties to full-time employees and only 12% to temporary
employees, and thus trial court did not satisfy requirement of determining that settlement
was fair, reasonable, and adequate, in action under Private Attorneys General Act of 2004
(PAGA) for employer's alleged violations of Labor Code related to unlawful disclosure
requirements; there was no apparent basis for disproportionate allocation, each temporary
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employee was to receive $10.27 whereas each full-time employee was to receive $157.92,
and uneven allocation was not addressed in trial court's order or at hearings on final
proposed settlement, but rather trial court focused on overall settlement amount and State's
recovery. Cal. Lab. Code §§ 232, 232.5, 432.5, 1197.5(k), 2699(l)(2).


1 Cases that cite this headnote


[54] Labor and Employment Actions
A representative action to recover civil penalties for violations of the Labor Code under
the Private Attorneys General Act of 2005 (PAGA) is fundamentally a law enforcement
action designed to protect the public and not to benefit private parties. Cal. Lab. Code §
2698 et seq.


[55] Labor and Employment Actions
Labor and Employment Penalties
Allocation under Private Attorneys General Act of 2004 (PAGA) of a 25% share of civil
penalties distributed to the aggrieved employees does not go disproportionately to the
PAGA plaintiff and instead must be shared by all aggrieved employees. Cal. Lab. Code
§ 2699(i), (l)(2).


[56] Labor and Employment Actions
Res Judicata Persons Represented by Other Persons or Parties
In certain limited circumstances, a nonparty may be bound by a judgment because she
was adequately represented by someone with the same interests who was a party to the
suit; these circumstances include representative suits brought on a nonparty's behalf by
an agent or proxy, such as a Private Attorneys General Act of 2004 (PAGA) action. Cal.
Lab. Code § 2698 et seq.


[57] Compromise, Settlement, and Release Preliminary or conditional approval in
general
In review and approval of a proposed settlement under the Private Attorneys General Act
of 2004 (PAGA), a trial court must scrutinize whether, in resolving the action, a PAGA
plaintiff has adequately represented the state's interests, and hence the public interest. Cal.
Lab. Code § 2699(l)(2).
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2 Cases that cite this headnote


**115  Trial Court: San Mateo County Superior Court, Trial Judge: Hon. Marie S. Weiner (San
Mateo County Super. Ct. No. 17-CIV-01736)


Attorneys and Law Firms


Baker Curtis & Schwartz, Christopher D. Baker, Deborah R. Schwartz, San Francisco; Outten &
Golden, Jahan C. Sagafi, San Francisco, Rachel Williams Dempsey, Julio Sharp-Wasserman for
Movant and Appellant.


Schneider Wallace Cottrell Konecky, Carolyn Cottrell, Emeryville, David C. Leimbach, San
Diego, Kyle G. Bates, Emeryville, for Plaintiff and Respondent.


Jackson Lewis, Adam Y. Siegel, Los Angeles, Scott P. Jang, San Francisco, Mia Farber, Los
Angeles, Dylan B. Carp, San Francisco, for Defendant and Respondent.


Opinion


BROWN, J.


*64  Under the Private Attorneys General **116  Act of 2004 (PAGA) (Lab. Code, 1  § 2698
et seq.), an employee aggrieved by his or her employer's alleged Labor Code violations may be
authorized to act as an agent of the Labor Workforce and Development Agency (LWDA) to bring
a civil action to recover civil penalties. If an aggrieved employee settles such an action, the trial
court must review and approve the settlement, and the civil penalties are distributed 75 percent to
the LWDA and 25 percent to the aggrieved employees. (§ 2699, subds. (i), (l)(2).)


1 Unless otherwise specified, subsequent statutory references are to the Labor Code.


In separate PAGA representative actions, Rachel Moniz and Paola Correa sued respondent Adecco
to recover civil penalties for Adecco's alleged violations of the Labor Code. Moniz settled her case
first, and the trial court approved the settlement. In this current set of consolidated appeals, Correa
attacks many aspects of the settlement process and approval, including the manner in which the
trial court treated objections to the settlement by Correa and the LWDA, the standard used by the
trial court to approve the settlement, numerous alleged legal deficiencies of the settlement, and its
overall fairness. She also contests the trial court's ruling denying her attorney fees and an incentive
payment.
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We find that the trial court applied an appropriate standard of review by inquiring whether
the settlement was “fair, adequate, and reasonable” as well as meaningful and consistent with
the purposes of PAGA, and we reject many of Correa's contentions regarding the settlement's
purported substantive and procedural deficiencies. Nonetheless, we reverse the judgment because
we cannot infer from the record that the trial court assessed the fairness of the *65  settlement's
allocation of civil penalties between the affected aggrieved employees or whether such allocation
comports with PAGA.


BACKGROUND


I. The Parties
Defendant Adecco is a staffing firm that supplies temporary labor to a variety of companies.
Adecco hires temporary employees called “Associates” and full-time employees called
“Colleagues.” Moniz was a Colleague who managed Adecco's relationship with Google, and
Correa was an Associate assigned to work at Google. Moniz worked for Adecco until spring of
2016, and Correa worked for Adecco until December 2016.


II. Doe and Moniz
In December 2016, John Doe filed a PAGA complaint against Google in San Francisco Superior
Court (Doe, et al. v. Google, et al. (Super Ct. S.F. City & County, 2016, No. CGC-16-556034) 2016
WL 7405985 (Doe)). He alleged that Google's non-disclosure agreements, policies, and practices
violated numerous provisions of the California Labor and Business and Professions Codes.


On February 1, 2017, Moniz filed a PAGA notice with the LWDA alleging that Adecco maintained
and implemented unlawful limitations on the disclosure of information in violation of the Labor
Code. For example, she stated that Adecco impermissibly required her to agree to several illegal
terms in Adecco's “Employment Agreement for Colleagues in California.” Moniz's PAGA notice
stated that she intended to file a complaint against Adecco on behalf of “all current and former
employees, including but not limited to ‘Colleagues,’ who worked for Adecco in California.”


**117  On February 14, 2017, Correa submitted to the LWDA a PAGA notice alleging, among
other things, that Adecco's non-disclosure agreements, policies, and practices violated sections 96,
subdivision (k) (96(k)), 98.6, 232, 232.5, 432.5, 1102.5, and 1197.5, subdivision (k) (1197.5(k)).
Correa's PAGA notice incorporated the facts alleged in Doe. In March 2017, John Doe added
Correa as a plaintiff and added Adecco as a defendant in Doe. The Doe plaintiffs alleged that the
defendants’ confidentiality rules prevent employees from engaging in lawful conduct during non-
work hours and violated state statutes entitling employees to disclose wages, working conditions,
and illegal conduct, including sections 96(k), 98.6, 232, 232.5, 1102.5, and 1197.5(k).
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Moniz filed her PAGA representative action in San Mateo County Superior Court in April of 2017 (
*66  Moniz v. Adecco USA, Inc. (Super Ct. San Mateo County, 2017, No. 17-CIV-01736) 2017 WL
11528986 (Moniz)). She alleged that Adecco violated sections 232, 232.5, 432.5, and 1102.5, and
1197.5(k) by requiring employees to sign a form employment agreement that prohibited disclosure
of wages, working conditions, and non-public information of commercial value. The following
month, Moniz served Correa with a notice of related case stating that Moniz and Doe “involve[d]
the same parties and [are] based on the same or similar claims,” and arose “from the same or
substantially identical transactions.”


[1] In both Doe and Moniz, Adecco demurred on the basis that all the plaintiffs’ claims were
subject to federal “Garmon preemption.” (San Diego Union v. Garmon (1959) 359 U.S. 236, 79
S.Ct. 773, 3 L.Ed.2d 775.) The San Francisco Superior Court sustained the demurrers before it and
ruled that nearly all the plaintiffs’ claims were subject to Garmon preemption. The Doe plaintiffs
appealed from the subsequent judgment. 2  Meanwhile, the court in Moniz overruled Adecco's
demurrer.


2 In September 2020, this court reversed the trial court's ruling in Doe and remanded the case
for further proceedings. (Doe v. Google (2020) 54 Cal.App.5th 948, 952, 268 Cal.Rptr.3d
783.) In this appeal, Correa filed a request for judicial notice of a joint case management
statement submitted in Doe after our remand. She filed an additional request for judicial
notice of a September 2021 LWDA email stating that the LWDA stands by its arguments
below but will not file anything in this appeal. We deny both requests as irrelevant to our
disposition.


While the Doe appeal was pending, Correa sought to intervene in Moniz. 3  She argued that she was
entitled to mandatory intervention because she had an interest relating to the property or transaction
at issue, because the eventual disposition in Moniz could impair her ability to protect that interest,
and because Moniz did not adequately represent that interest. The trial court denied Correa's
motion on timeliness grounds and because she did not meet the requirements for mandatory or
permissive intervention. This court affirmed the trial court's denial order, holding that Correa
had not established she was entitled to mandatory intervention because she did not establish the
inadequacy of Moniz's representation. (Moniz v. Adecco USA, Inc. (February 11, 2020, A155474)
2020 WL 741104 [nonpub. opn.] (Moniz I).) We also affirmed the denial of her request for
permissive intervention because the trial court did not abuse its discretion in **118  finding that
the interests opposing intervention outweighed Correa's alleged interest in the action.


3 Adecco filed a petition for coordination of Doe and Moniz, which was denied before Correa
sought to intervene in Moniz. The coordination petition was denied because, at that time it



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050907774&pubNum=0000999&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050907774&pubNum=0000999&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050907774&pubNum=0004031&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS232&originatingDoc=I04b13570524b11ec946db9923828695f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS232.5&originatingDoc=I04b13570524b11ec946db9923828695f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS432.5&originatingDoc=I04b13570524b11ec946db9923828695f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS1102.5&originatingDoc=I04b13570524b11ec946db9923828695f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS1197.5&originatingDoc=I04b13570524b11ec946db9923828695f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050907774&pubNum=0004031&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040570473&pubNum=0007053&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040570473&pubNum=0007053&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050907774&pubNum=0004031&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959123751&pubNum=0000780&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959123751&pubNum=0000708&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959123751&pubNum=0000708&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959123751&pubNum=0000780&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040570473&pubNum=0007053&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050907774&pubNum=0004031&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040570473&pubNum=0007053&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051902692&pubNum=0007053&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_7053_952&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_952 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051902692&pubNum=0007053&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_7053_952&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_952 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040570473&pubNum=0007053&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040570473&pubNum=0007053&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050907774&pubNum=0004031&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050907774&pubNum=0004031&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050367787&pubNum=0000999&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050367787&pubNum=0000999&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050367787&pubNum=0004031&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040570473&pubNum=0007053&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050907774&pubNum=0004031&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050907774&pubNum=0004031&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Moniz v. Adecco USA, Inc., 72 Cal.App.5th 56 (2021)
287 Cal.Rptr.3d 107, 2021 Wage & Hour Cas.2d (BNA) 456,705...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 18


was ruled upon, the trial court in Doe had sustained Google's and Adecco's demurrers, and
the only cause of action left in Doe was not being pursued in Moniz.


Meanwhile, in the trial court, Moniz and Adecco disputed whether Moniz's PAGA notice
and complaint encompassed claims relating to employment *67  agreements signed by both
Colleagues and Associates, and Adecco sought to limit the scope of Moniz to claims for civil
penalties for alleged violations of sections 232, 232.5, 432.5, 1102.5, and 1197.5(k) committed
against Colleagues who signed the same employment agreement that Moniz signed. 4  The parties
stipulated that these issues could be resolved through motions for summary adjudication (Code of
Civ. Proc., § 437c, subdivision (t)). On Moniz's motion for summary adjudication, characterizing
the “issue presented” to be “the scope of the representative action,” the trial court ruled that
Moniz adequately exhausted her administrative prerequisites to pursue PAGA claims on behalf
of Adecco Colleagues and Associates “for the time period February 1, 2016 to the present for
alleged violations of Labor Code Sections 232, 1197.5(k), 232.5, 1102.5, and 432.5.” The trial
court denied Adecco's motion seeking to establish that “[t]he scope of ‘aggrieved persons’ in
Plaintiff's Private Attorneys General Act claims (First through Fifth Causes of Action) is limited
to Adecco Colleagues who signed the same Employment Agreement for Colleagues in California
as that executed by Ms. Moniz.” After this ruling, the parties conducted additional discovery
regarding Associates.


4 The trial court and the parties referred to this debate regarding whether Moniz covered alleged
violations as to both Colleagues and Associates as the “scope issue.”


III. The Moniz Settlement Approval
On or around May 13, 2019, after two mediation sessions with an experienced mediator, the Moniz
parties moved for approval of a settlement agreement they reached through mediation. The trial
court held a hearing and declined settlement approval, finding that the agreed-upon release was too
broad because it included a release of aggrieved employees’ non-PAGA claims, including claims
under Business & Professions Code section 17200 and federal law. The court required the parties
to submit information regarding their costs and fees, and it set a further approval hearing.


On June 3, 2019, the parties executed a settlement agreement with a narrowed release. On July
3, 2019, after an additional hearing, the trial court approved the settlement and entered judgment.
Thereafter, the LWDA moved ex parte to intervene, objecting to the settlement and seeking to
vacate the judgment because, among other things, the final settlement had not been timely served
on the LWDA. At an ex parte hearing, the LWDA informed the trial court that it did not want to
intervene or take over prosecution of the case, but it desired to present a postjudgment motion
to vacate. Correa also filed a postjudgment motion to vacate the judgment. After a hearing, the
trial court vacated the judgment because timely notice of the settlement had not been provided
to the LWDA.
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On September 6, 2019, Moniz filed a renewed motion to approve the settlement, which Adecco
joined. The LWDA filed comments and objections *68  to the settlement on the following grounds:
(1) the settlement release was overbroad to the extent that it included claims not listed in Moniz's
PAGA notice (the LWDA did not take issue with the trial court's ruling that Moniz had provided
sufficient notice to pursue alleged violations of sections 232, 232.5, 432.5, 1102.5, and 1197.5(k)
with respect to Associates); and (2) the settlement agreement could not release claims of aggrieved
**119  employees, and it should not say that the LWDA, as opposed to Moniz on behalf of the
LWDA, was releasing claims. Correa filed an opposition to the motion for approval and objections
to the settlement, as well as a motion for attorney fees and costs for herself should the settlement
be approved. Her counsel moved to intervene for purposes of seeking attorney fees.


On October 16, 2019, the court held a settlement approval hearing. The LWDA appeared and
argued. The trial court received Correa's written opposition and objection, but it denied her oral
argument on the question of settlement approval.


On November 22, 2019, the trial court issued an order approving the settlement. The court
recounted the following key settlement terms: The settlement was for a non-reversionary $4.5
million in civil penalties. The settlement was for alleged violations against aggrieved employees,
called the “PAGA Settlement Members,” defined as “current and former employees of Defendant
who worked as an Associate or Colleague in California at any point during” the period February 1,
2016 to the date of final approval. There were approximately 62,000 such aggrieved employees.
Adecco agreed to “revise its Colleague Agreement and Associate Agreement and related policies
which allegedly limit employees from disclosing their own salary, wages, benefits and related
working conditions; and/or from discussing [the] same with others; and/or from engaging in
whistleblowing activity.” The net proceeds of the settlement were allocated 75 percent to the
LWDA and 25 percent to the aggrieved employees. Of that 25 percent, 88 percent was allocated
to the Associates and 12 percent was allocated to the Colleagues.


Adecco received the following release: “[T]he LWDA and PAGA Settlement Members release
any and all known and unknown claims under the PAGA against the Released Parties that were or
could have been pled based on the factual allegations of the Complaint, including but not limited
to Plaintiff's allegation that Defendant unlawfully prohibited current and former employees from:
(1) disclosing certain information including but not limited to salary, benefits, wages, identities of
other employees, training and operations methods, and office protocols and systems and programs
and systems; (2) discussing the wages of others, engaging in whistleblower activity, or disclosing
or discussing their working conditions. This includes, but is not limited to, PAGA claims for
violation of California Labor Code sections 232, *69  232.5, 432.5, 1102.5, 1197.5(k), and 2699
et seq.[ ] For avoidance of doubt, the only claims being released by the LWDA and PAGA
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Settlement Members are claims that were or could have been brought under the PAGA, based on
the allegations in Plaintiff's Complaint.”


The settlement release included a waiver of rights under Civil Code section 1542, as follows: “The
PAGA Settlement Members’ Released Claims include all such respective claims, whether known
or unknown by the releasing party. Thus, even if a PAGA Settlement Member (including Plaintiff)
discovers facts in addition to or different from those that they now know or believe to be true
with respect to the subject matter of the PAGA Settlement Members’ Released Claims, e.g. the
claims brought in Plaintiff's Complaint or that could have been brought based on the facts therein,
those claims will remain released and forever barred. Therefore, with respect to those respective
released claims, Plaintiff and the PAGA Settlement Members expressly waive and relinquish the
provisions, rights and benefits of California Civil Code section 1542 ....” Moniz also individually
released Adecco from all **120  claims under Business and Professions Code section 17200,
section 1833 of title 18 of the United States Code, and section 240.21F of title 17 of the Code of
Federal Regulations.


The trial court acknowledged the lack of binding authority providing a standard by which a PAGA
settlement should be reviewed, and applied the “fair, reasonable, and adequate” standard applicable
to “analogous class actions.” The court also stated that no binding authority required it to apply
the standard the LWDA advocated—that a trial court must closely scrutinize a PAGA settlement
and find it “meaningful, and consistent with the underlying purposes of the statute to benefit the
public.” Nonetheless, the trial court applied that standard and engaged in its own analysis of the
settlement's fairness. It found, “The ... proposed $4.5 million settlement of PAGA civil penalties
for violations of the Labor Code ... is fair, reasonable, and adequate. Even if the ‘standard’ asserted
by LWDA is applied, the Court finds that the $4.5 million Settlement, which includes a change of
policy by Adecco in the language of its employment agreements to directly address the concerns
raised by this lawsuit, is ‘meaningful, and consistent with the underlying purpose of the statute to
benefit the public.’ [¶] This Court finds that this Settlement is consistent with the stated purpose
of PAGA that ‘the vigorous assessment and collection of civil penalties as provided in the Labor
Code’ is the ‘meaningful deterrent to unlawful conduct’. (Legislative History of PAGA, Section
1 of Stats. 2003 c[h]. 906 ....)”


In January 2020, the trial court approved up to $78,000 for payment of costs, fees, and expenses
to the settlement administrator, $32,000 for Moniz's costs, a $12,000 additional fee for Moniz's
release and service as plaintiff, *70  and $1.5 million for Moniz's attorney fees. The court denied
Correa's counsel's motion to intervene, as well as Correa's request for attorney fees and an incentive
payment. Correa filed a notice of appeal from the November 22, 2019 order and the January 15,
2020 order (appeal No. A159410). 5
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5 On March 9, 2020, this court summarily denied Adecco's motion to dismiss the appeal on
the basis that those orders were non-appealable.


On February 10, 2020, the trial court entered judgment. Correa moved for a new trial under Code
of Civil Procedure sections 657 and 659 and to vacate the judgment under Code of Civil Procedure
sections 663 and 473, subdivision (d). The trial court denied these requests without a hearing. On
April 3, 2020, Correa filed a notice of appeal listing the February 10, 2020 judgment (appeal No.
A159978). On April 17, 2020, Correa filed a notice of appeal from the order denying her posttrial
motions (appeal No. A160133). This court consolidated the three appeals.


DISCUSSION


Adecco raises certain procedural challenges to Correa's appeals, which we address before turning
to Correa's substantive challenges.


I. Procedural Challenges
Adecco urges dismissal on three procedural grounds. First, Adecco asserts that Correa's appeal
of the November 22, 2019 order and the January 2020 order (appeal No. A159410) should be
dismissed because these prejudgment orders were not appealable. Second, Adecco argues that
Correa was not a party to Moniz, so she lacks standing to appeal the judgment and the prejudgment
orders (appeal Nos. A159410 and A159978). Third, Adecco asks us to find that Moniz forfeited her
appeal by **121  failing to adequately brief her arguments. (Cahill v. San Diego Gas & Electric
Co. (2011) 194 Cal.App.4th 939, 956, 124 Cal.Rptr.3d 78 [“The absence of cogent legal argument
or citation to authority allows this court to treat the contention as waived”].) For the reasons set
forth below, we reject Adecco's procedural challenges.


[2]  [3]  [4]  [5] “The existence of an appealable judgment is a jurisdictional prerequisite to an
appeal.” (Jennings v. Marralle (1994) 8 Cal.4th 121, 126, 32 Cal.Rptr.2d 275, 876 P.2d 1074.) “A
reviewing court has jurisdiction over a direct appeal only when there is (1) an appealable order
or (2) an appealable judgment.” (Griset v. Fair Political Practices Com. (2001) 25 Cal.4th 688,
696, 107 Cal.Rptr.2d 149, 23 P.3d 43.) Correa does not dispute Adecco's claims regarding the
non-appealable nature of the orders at issue in appeal *71  No. A159410, instead arguing that
she can challenge these orders via her later appeal from the judgment (appeal No. A159978).
Adecco, in turn, does not dispute the validity of Correa's notices of appeal from the judgment or
the postjudgment orders. Thus, we have appellate jurisdiction over this matter by virtue of Correa's
second and third notices of appeal. 6
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6 In these circumstances, we dismiss appeal No. 159410 as an appeal from non-appealable
orders. There is no need to treat that notice of appeal as premature but valid (Vienna v.
California Horse Racing Bd. (1982) 133 Cal.App.3d 387, 389, fn. 2, 184 Cal.Rptr. 64)
because Correa filed a timely notice of appeal (A159978) after the entry of judgment. Even
if the notice of appeal in appeal No. A159410 was valid, the resolution of the issues in appeal
No. A159978 and appeal No. A160133 render it moot.


[6]  [7] To have standing to appeal a judgment, an appellant must be a party of record and
aggrieved by the challenged judgment or order. (Code Civ. Proc., § 902; County of Alameda v.
Carleson (1971) 5 Cal.3d 730, 736, 97 Cal.Rptr. 385, 488 P.2d 953 (Carleson).) A judgment
aggrieves a person if it has an “ ‘ “immediate, pecuniary, and substantial” ’ ” injurious effect on
the person's rights or interests. (Carleson, at p. 737, 97 Cal.Rptr. 385, 488 P.2d 953.) We liberally
construe standing and resolve doubts in favor of the right to appeal. (E.g., Vitatech Internat., Inc.
v. Sporn (2017) 16 Cal.App.5th 796, 804, 224 Cal.Rptr.3d 691.)


[8]  [9]  [10] Adecco's argument that Correa lacks standing to challenge the judgment because she
is a nonparty is not well-taken. For purposes of appellate standing, an unnamed party may become a
party to an action through intervention (Code Civ. Proc., § 387) or by filing an appealable motion to
set aside and vacate the judgment. (Hernandez v. Restoration Hardware, Inc. (2018) 4 Cal.5th 260,
267, 228 Cal.Rptr.3d 106, 409 P.3d 281 [discussing motion under Code of Civil Procedure section
663]; Carleson, supra, 5 Cal.3d at p. 736, 97 Cal.Rptr. 385, 488 P.2d 953 [same]; see In re Marriage
of Burwell (2013) 221 Cal.App.4th 1, 13–14, 164 Cal.Rptr.3d 702 [addressing a motion for a new
trial under Code of Civil Procedure section 657 and interpreting the Carleson rule to apply to any
motion to vacate or set aside judgment].) Where a postjudgment motion to vacate is denied, the
moving party may appeal from that denial and challenge the underlying judgment. (Hernandez,
at p. 273, 228 Cal.Rptr.3d 106, 409 P.3d 281 [“Had [nonparty] Muller properly intervened in the
class action or filed a section 663 motion to vacate the judgment, and been denied relief, she would
have had a clear path to challenge the attorney fees award (or settlement or judgment) on appeal”].)
Correa filed a motion under Code of Civil Procedure sections 663 and 657. As such, the “party of
record” requirement **122  does not prevent Correa from challenging the judgment. 7


7 Moniz makes the additional argument that Correa lacks standing to challenge the trial court's
favorable ruling on summary adjudication. We address this argument in Section III(C)(1)(b)
of our Discussion, post.


*72  [11] Although respondents do not argue in their briefing that Correa lacks standing to appeal
because she is not “aggrieved” by the judgment confirming the settlement, we address this issue
because a party must be aggrieved to appeal. (Code Civ. Proc., § 902; Carleson, supra, 5 Cal.3d
at p. 736, 97 Cal.Rptr. 385, 488 P.2d 953.)
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Recently, our colleagues in the Second District held that a PAGA representative in one action
does not have standing to move to vacate a judgment following a settlement of another PAGA
action with overlapping PAGA claims or to appeal that judgment. (Turrieta v. Lyft, Inc. (2021)
69 Cal.App.5th 955, 967–968, 284 Cal.Rptr.3d 767 (Turrieta).) In Turrieta, appellants and
Turrieta filed separate PAGA representative actions alleging that Lyft misclassified its drivers
as independent contractors, thereby violating multiple provisions of the Labor Code. (Id. at p.
962, 284 Cal.Rptr.3d 767.) Turrieta settled her lawsuit with Lyft first, and appellants moved to
intervene, moved to vacate the judgment entered after the court approved the settlement, and
appealed the judgment. (Id. at pp. 964–967, 284 Cal.Rptr.3d 767.) Turrieta and Lyft challenged
appellants’ standing to appeal (Code Civ. Proc., § 902). (Id. at p. 970, 284 Cal.Rptr.3d 767.)
Appellants countered that they were aggrieved as PAGA representatives because the settlement had
an “immediate, pecuniary, and substantial” effect on the state (and on them as proxies for the state)
by extinguishing the claims they were deputized to pursue for less than pennies on the dollar, and
further asserted that they had an interest “ ‘in representing the State's interest’ ” in “ ‘achieving the
maximum recovery possible for Lyft's misdeeds,’ and deterring future violations.” (Id. p. 971, 284
Cal.Rptr.3d 767.) Appellants additionally argued that they were aggrieved as nonparty employees
who would be bound by the judgment. (Id. at p. 973, 284 Cal.Rptr.3d 767.)


The appellate court rejected the Turrieta appellants’ claim that they were aggrieved as nonparty
employees, observing that a PAGA judgment does not extinguish individual claims of nonparty
employees. (Turrieta, supra, 69 Cal.App.5th at pp. 973–974, 284 Cal.Rptr.3d 767.) The court
also found that they were not aggrieved because they, as PAGA representatives, did not possess
a personal interest in the settlement of another PAGA claim. (Id. at p. 971, 284 Cal.Rptr.3d 767.)
“Because it is the state's rights, and not appellants’, that are affected by a parallel PAGA settlement,
appellants are not aggrieved parties with standing to seek to vacate the judgment or appeal. Nor
can appellants claim a pecuniary interest in the penalties at issue, as the ‘civil penalties recovered
on the state's behalf are intended to “remediate present violations and deter future ones,” not to
redress employees’ injuries.’ ” (Id. at p. 972, 284 Cal.Rptr.3d 767.)


[12]  [13] We disagree with Turrieta’s conclusion that status as a PAGA plaintiff in one action is
insufficient to confer standing on that PAGA plaintiff to appeal a judgment following an allegedly
unfair settlement in another PAGA *73  action with overlapping claims. 8  While the Turrieta
appellants **123  indisputably did not own a personal claim for PAGA civil penalties (Williams
v. Superior Court (2017) 3 Cal.5th 531, 547, fn. 4, 220 Cal.Rptr.3d 472, 398 P.3d 69 (Williams)),
Turrieta appears to have discounted their role as designated proxies of the state. The Turrieta
appellants, like Correa, were deputized under PAGA to prosecute their employer's Labor Code
violations on behalf of the state. Accepting the premise that PAGA allows concurrent PAGA
suits as Turrieta did (Turrieta, supra, 69 Cal.App.5th at p. 969, 284 Cal.Rptr.3d 767), 9  where
two PAGA actions involve overlapping PAGA claims and a settlement of one is purportedly
unfair, it follows that the PAGA representative in the separate action may seek to become a party
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to the settling action and appeal the fairness of the settlement as part of his or her role as an
effective advocate for the state. Correa has done just this. Thus, she represents interests that are
sufficiently aggrieved to satisfy Code of Civil Procedure section 902, a remedial statute to be
liberally construed in favor of the right to appeal. 10  (Vitatech Internat., Inc., supra, 16 Cal.App.5th
at p. 804, 224 Cal.Rptr.3d 691.)


8 Uribe v. Crown Building Maintenance Co. (2021) 70 Cal.App.5th 986, 992, 285 Cal.Rptr.3d
759 (Uribe), addressed a similar standing issue and held that Garibay, the appellant and
intervenor who had also initiated a separate PAGA lawsuit, had standing as an aggrieved
party to appeal a judgment entered after respondents reached a settlement in Uribe and the
settlement resolved a PAGA claim similar to the one Garibay alleged in her complaint in
intervention. “Garibay has standing to appeal because, having intervened and yet unable to
opt out of the other parties’ settlement of Uribe's PAGA claim, Garibay's PAGA cause of
action in this same lawsuit was resolved against her by the trial court's entry of judgment on
its final approval of the settlement. She is therefore a party ‘aggrieved’ by the judgment. As
one court has explained, the ‘prejudice’ giving rise to standing arises when ‘ “the settlement
strips the party of a legal claim or cause of action.” ’ ” (Id. at p. 1001, 285 Cal.Rptr.3d 759.)
The court distinguished Turrieta because Garibay asserted a PAGA claim in the settling
lawsuit and the trial court's decision to maintain Garibay as an intervenor in that lawsuit had
gone unchallenged. (Id. at p. 1002, 285 Cal.Rptr.3d 759.)


9 No party in this litigation challenges this premise.


10 Moniz asserts that this court previously affirmed a finding that Correa did not have an interest
in this case sufficient to warrant intervention. That is not accurate: This court affirmed the
denial of Correa's motion to intervene, but in so doing, we assumed without deciding that she
had an interest sufficient for intervention. There is thus no tension between Moniz I and our
conclusion here that Correa is sufficiently aggrieved to challenge the judgment approving
the settlement.


[14] Finally, we decline Adecco's invitation to resolve the appeal of the trial court's postjudgment
orders on forfeiture grounds. Correa sets forth her arguments regarding legal error, abuse of
discretion, and the erroneous judgment in light of the facts in a manner sufficient to preserve her
right to appeal.


II. PAGA Overview
Before addressing Correa's substantive challenges, we begin with a brief discussion of PAGA. “In
September 2003, the Legislature enacted [PAGA] *74  (Lab. Code, § 2698 et seq.; Stats. 2003,
ch. 906, § 2, eff. Jan. 1, 2004). The Legislature declared that adequate financing of labor law
enforcement was necessary to achieve maximum compliance with state labor laws, that staffing
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levels for labor law enforcement agencies had declined and were unlikely to keep pace with the
future growth of the labor market, and that it was therefore in the public interest to allow aggrieved
employees, acting as private attorneys general, to recover civil penalties for Labor Code violations,
with the understanding that labor law enforcement agencies were to retain primacy over private
enforcement efforts. (Stats. 2003, ch. 906, **124  § 1.)” (Arias v. Superior Court (2009) 46 Cal.4th
969, 980, 95 Cal.Rptr.3d 588, 209 P.3d 923 (Arias).)


[15]  [16] “A PAGA claim is legally and conceptually different from an employee's own suit for
damages and statutory penalties.” (Kim v. Reins International California, Inc. (2020) 9 Cal.5th 73,
81, 259 Cal.Rptr.3d 769, 459 P.3d 1123 (Kim).) An aggrieved employee suing under PAGA “does
so as the proxy or agent of the state's labor law enforcement agencies.” (Arias, supra, 46 Cal.4th at
p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923.) Every PAGA action is “a dispute between an employer
and the state.” (Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348, 386, 173
Cal.Rptr.3d 289, 327 P.3d 129 (Iskanian).)


[17]  [18]  [19]  [20] In a PAGA lawsuit, “the employee plaintiff represents the same legal right
and interest as state labor law enforcement agencies—namely, recovery of civil penalties that
otherwise would have been assessed and collected by the [LWDA].” (Arias, supra, 46 Cal.4th at
p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923.) Thus, the civil penalties a PAGA plaintiff may recover
on the state's behalf are distinct from the statutory damages or penalties that may be available
to employees suing for individual violations. (Iskanian, supra, 59 Cal.4th 348 at p. 381, 173
Cal.Rptr.3d 289, 327 P.3d 129.) An action under PAGA “ ‘is fundamentally a law enforcement
action’ ” and relief is “ ‘designed to protect the public and not to benefit private parties.’ ” (Arias,
at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923.) “A PAGA representative action is therefore a type
of qui tam action,” conforming to all “traditional criteria, except that a portion of the penalty
goes not only to the citizen bringing the suit but to all employees affected by the Labor Code
violation.” (Iskanian, at p. 382, 173 Cal.Rptr.3d 289, 327 P.3d 129.) The “government entity on
whose behalf the plaintiff files suit is always the real party in interest.” (Ibid.)


[21] Only an “aggrieved employee” has standing to bring a civil action under PAGA. (§ 2699,
subd. (a).) An “aggrieved employee” is “any person who was employed by the alleged violator
and against whom one or more of the alleged violations was committed.” (§ 2699, subd. (c).)
Before suing, however, “[a]s a condition of suit,” the aggrieved employee “must provide notice
to the employer and the [LWDA] ‘of the specific provisions of [the Labor Code] alleged to have
been violated, including the facts and theories to support the alleged violation.’ [Citations.] If the
agency elects not to investigate, or investigates without issuing a citation, the employee may then
bring a *75  PAGA action.” (Williams, supra, 3 Cal.5th at p. 545, 220 Cal.Rptr.3d 472, 398 P.3d
69.) Once the procedural prerequisites are met, the aggrieved employee can bring a PAGA action.
(See §§ 2699, subd. (a), 2699.3.)
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III. Substantive Challenges
In this appeal, Correa argues that the trial court improperly dealt with the objections to the
settlement; the settlement was beyond the trial court's authority; the settlement should not have
been approved because there was no meeting of the minds; the trial court used the wrong standard
to approve the settlement; the trial court abused its discretion in finding the settlement amount and
allocation was fair; and the trial court ignored evidence of collusion. Correa additionally complains
that the trial court erred in denying her request for attorney fees and an incentive payment. We
address certain of her challenges below, starting with the standard of review.


**125  A. Trial Court and Appellate Standard of Review
This appeal raises what federal district courts have referred to as the “vexing” question of what
standard a trial court should use to review a PAGA settlement. (Flores v. Starwood Hotels &
Resorts Worldwide (C.D. Cal. 2017) 253 F.Supp.3d 1074, 1075.) Aside from the requirement that
the court “review and approve” a settlement in a civil action filed under PAGA (§ 2699, subd.
(l)(2)), PAGA itself does not provide a standard for this review and approval in the majority of
PAGA cases. (See Flores, at p. 1075 [“[PAGA] is surprisingly short on specifics”].) Further, neither
the Legislature, nor any published California authority has provided a definitive answer to this
question. (Ibid.) We do so now.


Correa contends that, in approving a PAGA settlement, the trial court acts as a fiduciary to
absent parties and must closely scrutinize the settlement to determine whether it is fair, genuine,
meaningful, and consistent with the underlying purposes of PAGA. Although the LWDA did not
suggest the trial court acted as a fiduciary, it argued below that the same settlement approval
standard should be applied. While Correa maintains that the trial court failed to apply the standard
urged, Adecco correctly points out that the trial court in fact applied that standard, finding that
the “non-reversionary [s]ettlement of $4.5 million is fair, adequate, [and] reasonable,” as well as
“meaningful[ ] and consistent with the underlying purpose of the statute to benefit the public.” The
court further found that the settlement “advances the purposes of the Labor Code.” We conclude
the trial court used the appropriate standard.


[22]  [23]  [24]  [25] As the trial court did in part here, many federal district courts have applied
the “fair, reasonable, and adequate” standard from class action cases *76  to evaluate PAGA
settlements. (Chamberlain v. Baker Hughes, a GE Co., LLC (E.D. Cal. July 29, 2020, No. 1:19-
cv-00831-DAD-JLT) 2020 WL 4350207, 2020 U.S. Dist. Lexis 134582; Rincon v. West Coast
Tomato Growers, LLC (S.D. Cal. Feb. 12, 2018, No. 13-CV-2473-JLS) 2018 WL 828104 at *2,
2018 U.S. Dist. Lexis 22886 at *6.) In class actions, courts have a fiduciary duty to protect the
interests of absent class members, whose individual claims will be discharged. (Kullar v. Foot
Locker Retail, Inc. (2008) 168 Cal.App.4th 116, 129, 85 Cal.Rptr.3d 20.) The requirement of court
approval serves to prevent fraud, collusion, unfairness, and to protect unnamed class members
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“whose rights may not have been given due regard by the negotiating parties.” (Dunk v. Ford
Motor Co. (1996) 48 Cal.App.4th 1794, 1800–1801, 56 Cal.Rptr.2d 483 (Dunk).) In this role, the
trial court conducts an “independent assessment of the adequacy of the settlement terms,” which
requires that the court have before it a record from which it can discern sufficient information
about the amount in controversy and the realistic range of outcomes. (Kullar, at pp. 120, 132, 85
Cal.Rptr.3d 20; Munoz v. BCI Coca-Cola Bottling Co. of Los Angeles (2010) 186 Cal.App.4th 399,
409, 112 Cal.Rptr.3d 324.) The court is vested with a broad discretion in making its determination,
and it may consider a number of non-exhaustive factors in its analysis, including “the strength
of plaintiffs’ case, the risk, expense, complexity and likely duration of further litigation, the risk
of maintaining class action status through trial, the amount offered in settlement, the extent of
discovery completed and the stage of the proceedings, the experience and views of counsel, the
presence of a governmental participant, and the reaction of the class **126  members to the
proposed settlement.” (Dunk, at p. 1801, 56 Cal.Rptr.2d 483.)


[26]  [27]  [28] Despite the fact that “ ‘a representative action under PAGA is not a class action’
” (Kim, supra, 9 Cal.5th at p. 87, 259 Cal.Rptr.3d 769, 459 P.3d 1123), and is instead a “type
of qui tam action” (Iskanian, supra, 59 Cal.4th at p. 382, 173 Cal.Rptr.3d 289, 327 P.3d 129), a
standard requiring the trial court to determine independently whether a PAGA settlement is fair and
reasonable is appropriate. Class actions and PAGA representative actions have many differences,
with one salient difference being that certain due process protections afforded to unnamed class
members are not part of PAGA litigation because aggrieved employees do not own personal claims
for PAGA civil penalties. (Williams, supra, 3 Cal.5th at p. 547, fn. 4, 220 Cal.Rptr.3d 472, 398
P.3d 69; see Kim, at p. 87, 259 Cal.Rptr.3d 769, 459 P.3d 1123.) Nonetheless, the trial court
must “review and approve” a PAGA settlement (§ 2699, subd. (l)(2)), and the Supreme Court has
in dictum referred to this review as a “safeguard[ ].” (Kim, at p. 88, 259 Cal.Rptr.3d 769, 459
P.3d 1123.) The Supreme Court has also observed that trial court approval “ensur[es] that any
negotiated resolution is fair to those affected.” (Williams, at p. 549, 220 Cal.Rptr.3d 472, 398 P.3d
69; see Amaro v. Anaheim Arena Management, LLC (2021) 69 Cal.App.5th 521, 542–543, 284
Cal.Rptr.3d 566 [reviewing PAGA portion of class action settlement to determine its fairness].)
When trial court approval is required for certain settlements in other qui tam actions in this state,
the statutory standard is whether the *77  settlement is “fair, adequate, and reasonable under all
the circumstances.” (Gov. Code, § 12652, subd. (e)(2)(B) [standard for approval of government
settlement over qui tam plaintiff's objection]; see Ins. Code, § 1871.7, subd. (f)(2)(B) [same under
Insurance Fraud Prevention Act].) Thus, while PAGA does not require the trial court to act as a
fiduciary for aggrieved employees, adoption of a standard of review for settlements that prevents
“ ‘ “ ‘fraud, collusion or unfairness’ ” ’ ” (Dunk, supra, 48 Cal.App.4th at pp. 1800–1801, 56
Cal.Rptr.2d 483), and protects the interests of the public and the LWDA in the enforcement of state
labor laws is warranted. Because many of the factors used to evaluate class action settlements bear
on a settlement's fairness—including the strength of the plaintiff's case, the risk, the stage of the
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proceeding, the complexity and likely duration of further litigation, and the settlement amount—
these factors can be useful in evaluating the fairness of a PAGA settlement.


[29] Given PAGA's purpose to protect the public interest, we also agree with the LWDA and
federal district courts that have found it appropriate to review a PAGA settlement to ascertain
whether a settlement is fair in view of PAGA's purposes and policies. (O'Connor v. Uber
Technologies, Inc. (N.D. Cal. 2016) 201 F.Supp.3d 1110, 1132–1134; Jordan v. NCI Group, Inc.
(Jan. 5, 2018, No. EDCV 16-1701-JVS) 2018 WL 1409590, at *1–*2, 2018 U.S. Dist. Lexis
25297, at *3–*4; Chamberlain v. Baker Hughes, a GE Co., LLC, supra, 2020 WL 4350207 at *3–
*4, 2020 U.S. Dist. Lexis 134582 at *10–*11; see Consumer Advocacy Group, Inc. v. Kintetsu
Enterprises of America (2006) 141 Cal.App.4th 46, 59, 61–62, 45 Cal.Rptr.3d 647 [where the
Legislature required court approval of private settlements of Proposition 65 actions brought to
vindicate the public interest, court must evaluate the resulting consent decree to determine if it
is “just” and “serves the **127  public interest”].) 11  We therefore hold that a trial court should
evaluate a PAGA settlement to determine whether it is fair, reasonable, and adequate in view of
PAGA's purposes to remediate present labor law violations, deter future ones, and to maximize
enforcement of state labor laws. (See Williams, supra, 3 Cal.5th at p. 546, 220 Cal.Rptr.3d 472,
398 P.3d 69 [PAGA “sought to remediate present violations and deter future ones”]; Arias, supra,
46 Cal.4th at p. 980, 95 Cal.Rptr.3d 588, 209 P.3d 923 [the declared purpose of PAGA was to
augment state enforcement efforts to achieve maximum compliance with labor laws].) The trial
court below used this standard.


11 Kintetsu declined to expressly read a “fair, reasonable, and adequate” class action standard
into Health & Safety Code section 25249.7, subdivision (f)(4), which sets forth three
requirements for approving a Proposition 65 (Health & Safe. Code, § 25249.5 et seq.)
settlement. But the court adopted what it called a “similar” standard, and, in doing so,
it cited with approval the standard used to review certain federal environmental consent
judgments. (Kintetsu, supra, 141 Cal.App.4th at pp. 61–62 & fn. 11, 45 Cal.Rptr.3d 647; see
U.S. v. Southeastern Penn. Transp. Authority (3d Cir. 2000) 235 F.3d 817, 823 [CERCLA
consent decree must be “fair, reasonable, and consistent with CERCLA's goals”]; U.S. v. Akzo
Coatings of America, Inc. (6th Cir. 1991) 949 F.2d 1409, 1435 [CERCLA consent decree
must be “fair, reasonable and adequate” and “ ‘consistent with the purposes that CERCLA
is intended to serve’ ”].)


*78  [30] There is also no established appellate standard of review for a PAGA settlement, but the
parties agree that this court should apply an abuse of discretion standard. Given the lack of express
statutory standard or criteria for approving PAGA settlements, and the obvious discretion a trial
court must exercise in determining the settlement's fairness, we find this standard to be appropriate.
Under this standard of review, we determine only whether the trial court acted within its broad
discretion in approving the settlement. (See Munoz v. BCI Coca-Cola Bottling Co. of Los Angeles,
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supra, 186 Cal.App.4th at p. 407, 112 Cal.Rptr.3d 324.) We review the trial court's findings of fact
for substantial evidence and its conclusions of law de novo. (Cellphone Termination Fee Cases
(2009) 180 Cal.App.4th 1110, 1118, 104 Cal.Rptr.3d 275.)


B. The Trial Court's Treatment of Settlement Objections
Once an aggrieved employee files a PAGA lawsuit, the statutory scheme recognizes that the
employee may settle that lawsuit on behalf of the state. (§ 2699, subds. (a) & (l)(2).) In those
circumstances, the trial court must approve the settlement and the “proposed settlement shall be
submitted to the [LWDA] at the same time that it is submitted to the court.” (§ 2699, subd. (l)
(2).) Despite the brevity of this statutory language, Correa claims that, when approving a PAGA
settlement, the trial court is also required to: 1) hear from the LWDA and give the LWDA's
comments “deference, weight, and respect,” and 2) entertain objections from aggrieved employees
pursuing similar PAGA representative actions. She asserts that the trial court erred in failing to
do either.


[31] Addressing Correa's first contention, the trial court did not err in its treatment of the LWDA's
comments. Correa relies on authority espousing the general rule of administrative law that an
agency's interpretation of a statute is entitled to “consideration and respect.” (Yamaha Corp. of
America v. State Bd. of Equalization (1998) 19 Cal.4th 1, 7, 78 Cal.Rptr.2d 1, 960 P.2d 1031
(Yamaha).) Adecco responds that, in contrast to statutory **128  language stating that the Division
of Occupational Health and Safety can comment on a settlement and requiring the court to give
these comments “appropriate weight” in PAGA suits alleging OSHA violations (§ 2699.3, subd.
(b)(4)), the language governing other PAGA settlements does not afford the LWDA the right to
comment. Adecco also argues that there would be no reversible error in any event because the
trial court heard and considered the LWDA's objections. We agree with Adecco's second assertion
and do not address its first. Here, the LWDA's objection to the scope of release hinged largely on
legal interpretation of PAGA and its administrative notice requirements. Heeding the command
that statutory interpretation is ultimately the responsibility of the *79  judicial branch (Yamaha,
supra, 19 Cal.4th at pp. 7–8, 78 Cal.Rptr.2d 1, 960 P.2d 1031), the trial court disagreed with the
LWDA's interpretation, but it heard and considered the LWDA's position. 12


12 We address the correctness of this interpretation, post, although Correa does not argue that
the language of the settlement must be styled such that Moniz released claims on behalf of the
LWDA, and the LWDA did not appeal. We accordingly do not address this LWDA objection.


[32] Next, PAGA does not provide that aggrieved employees must be heard on the approval of
PAGA settlements. Citing only Harvey v. Morgan Stanley Smith Barney LLC (N.D. Cal. Mar.
3, 2020, No. 18-cv-02835-WHO) 2020 WL 1031801, *12–*13, 2020 U.S. Dist. Lexis 37580,
*34–*36, Correa states that courts have “generally allowed and considered settlement objections
by PAGA agents.” However, as Adecco points out, Correa concedes that PAGA provides no
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mechanism for aggrieved employees, including those pursuing PAGA lawsuits, to be heard in
objection to another PAGA settlement. This concession is dispositive, and we will not read
a requirement into a statute that does not appear therein. (See, e.g., Scottsdale Indemnity Co.
v. National Continental Ins. Co. (2014) 229 Cal.App.4th 1166, 1172, 177 Cal.Rptr.3d 648 [in
construing statutes, courts generally will not add words to the statutory language].) That the federal
district court in Harvey opted to consider the objections made by another PAGA plaintiff (while
at the same time recognizing she had no statutory right to object) does not change this. (Harvey,
at *11–*12, 2020 U.S. Dist. Lexis 37580 at *31–*34.)


Correa advances numerous policy considerations for why PAGA representative plaintiffs from
other cases should be heard on PAGA settlements, including that such participation would help
prevent reverse auctions and would promote the fairness of PAGA settlements. Although PAGA
does not contain an express statutory mechanism for aggrieved employees pursuing representative
actions to object to a separate PAGA settlement, Adecco does not argue that the trial court lacked
inherent power to hear and consider such objections. Given the history of appellate litigation in
this case and in Doe, and especially since further proceedings will be required, as discussed in
Section III.D, post, we perceive no reason why the trial court should not hear Correa's objections
on remand. 13


13 We make no observations regarding the propriety of a trial court hearing objections from
aggrieved employees who have not brought PAGA representative actions.


C. The Trial Court's Alleged Lack of Authority/Jurisdiction


1. Release of Claims Not Listed in the PAGA Notice
Correa next argues that the settlement is invalid because it encompassed a release **129  of claims
that were not listed in Moniz's PAGA notice. Her argument *80  appears to have two components.
First, she contends that the trial court incorrectly ruled that Moniz's PAGA notice authorized Moniz
to act as the state's agent to seek civil penalties for the specified Labor Code violations with respect
to Associates. Second, as did the LWDA did below, Correa contends that because Moniz's PAGA
notice necessarily could not have included unknown or unlisted PAGA claims, Moniz was not
authorized under PAGA to act as the agent of the state to execute a release of such claims. In
other words, Correa contends that a PAGA plaintiff may release only the specific claims listed
in his or her PAGA notice as part of a PAGA settlement. After a brief review of PAGA's notice
requirements, we address each of these arguments below.


a. PAGA's Notice Requirement
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[33]  [34] “As a condition of suit” under PAGA, an aggrieved employee must provide notice
to the employer and the state of the specific provisions of the Labor Code alleged to have been
violated, including “the facts and theories to support the alleged violation.” (§ 2699.3, subd. (a)(1)
(A); see id., subd. (c)(1)(A) [same]; Williams, supra, 3 Cal.5th at p. 545, 220 Cal.Rptr.3d 472, 398
P.3d 69.) The “evident purpose” of this notice requirement is to afford the LWDA the opportunity
to decide whether to allocate scarce resources to an investigation of the violations alleged and to
allow the employer to submit a response to the LWDA. (Williams, at pp. 545–546, 220 Cal.Rptr.3d
472, 398 P.3d 69.) PAGA's notice requirement demands more than bare allegations of Labor Code
violations. (Brown v. Ralphs Grocery Co. (2018) 28 Cal.App.5th 824, 836, 239 Cal.Rptr.3d 519;
Alcantar v. Hobart Service (2015) 800 F.3d 1047, 1057.) What matters is that the notice provides
the LWDA and the employer adequate information about the alleged violations so that each may
respond in an informed manner. (Williams, at pp. 545–546, 220 Cal.Rptr.3d 472, 398 P.3d 69;
Alcantar, at p. 1057.)


b. Claims for Civil Penalties for Alleged Violations of Sections
232, 232.5, 432.5, 1102.5, and 1197.5(k) Against Associates


On the question of whether Moniz could sue for violations as to both Colleagues and Associates,
the trial court analyzed Moniz's PAGA notice and ruled, “Moniz has adequately exhausted her
administrative prerequisites to pursue a PAGA claim on behalf of Adecco full-time employees
(called Colleagues) and temporary employees (called Associates) for the time period February 1,
2016 to the present for allege[d] violations of Labor Code Sections 232, 1197.5(k), 232.5, 1102.5,
and 432.5, based upon ... Adecco allegedly requiring Colleagues and Associates to agree in writing
not to discuss or disclose their working conditions including salary, benefits, and compensation.”
Correa contests this ruling, ultimately arguing that the settlement is invalid because it resolves
PAGA claims for Adecco's alleged violations of *81  sections 232, 232.5, 432.5, 1102.5, and
1197.5(k) with respect to Associates when Moniz's PAGA notice was limited to Colleagues. We
find that Correa's challenge to the summary adjudication order fails on procedural and substantive
grounds.


[35] As a matter of procedure, Correa does not have standing to challenge the summary
adjudication order because it was favorable to the state. (See Marich v. MGM/UA
Telecommunications, Inc. (2003) 113 Cal.App.4th 415, 431, 7 Cal.Rptr.3d 60 [appellant could not
challenge favorable ruling below].) Correa counters that she can challenge this order on appeal
**130  because it “caused the State to be aggrieved, and Correa stands in the State's shoes.” But
the trial court's ruling allowed for a broader potential recovery of civil penalties for the LWDA.
Furthermore, the LWDA—whose interests Correa purports to represent—did not take issue with
this ruling, informing the court below, “The -- second of all, the language of the settlement
agreement was -- and I appreciate and understand the parties’ arguments and the Court pointing



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699.3&originatingDoc=I04b13570524b11ec946db9923828695f&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a5e1000094854 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699.3&originatingDoc=I04b13570524b11ec946db9923828695f&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a5e1000094854 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042160849&pubNum=0007052&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_7052_545&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_545 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042160849&pubNum=0007052&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_7052_545&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_545 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042160849&pubNum=0004645&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_4645_545&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_545 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042160849&pubNum=0004645&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_4645_545&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_545 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045885965&pubNum=0007053&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_7053_836&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_836 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037073670&pubNum=0000506&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_506_1057&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1057 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042160849&pubNum=0004645&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_4645_545&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_545 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037073670&pubNum=0000506&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_506_1057&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1057 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS232&originatingDoc=I04b13570524b11ec946db9923828695f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS232&originatingDoc=I04b13570524b11ec946db9923828695f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS232.5&originatingDoc=I04b13570524b11ec946db9923828695f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS432.5&originatingDoc=I04b13570524b11ec946db9923828695f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS1102.5&originatingDoc=I04b13570524b11ec946db9923828695f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS1197.5&originatingDoc=I04b13570524b11ec946db9923828695f&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_340a00009b6f3 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050907774&pubNum=0004031&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS232&originatingDoc=I04b13570524b11ec946db9923828695f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS1197.5&originatingDoc=I04b13570524b11ec946db9923828695f&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_340a00009b6f3 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS232.5&originatingDoc=I04b13570524b11ec946db9923828695f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS1102.5&originatingDoc=I04b13570524b11ec946db9923828695f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS432.5&originatingDoc=I04b13570524b11ec946db9923828695f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS232&originatingDoc=I04b13570524b11ec946db9923828695f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS232.5&originatingDoc=I04b13570524b11ec946db9923828695f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS432.5&originatingDoc=I04b13570524b11ec946db9923828695f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS1102.5&originatingDoc=I04b13570524b11ec946db9923828695f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS1197.5&originatingDoc=I04b13570524b11ec946db9923828695f&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_340a00009b6f3 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003850112&pubNum=0004041&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_4041_431&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_431 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003850112&pubNum=0004041&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_4041_431&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_431 





Moniz v. Adecco USA, Inc., 72 Cal.App.5th 56 (2021)
287 Cal.Rptr.3d 107, 2021 Wage & Hour Cas.2d (BNA) 456,705...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 32


out the issue of the colleagues versus the associates. That's not the issue that's the problem for
us.” (Italics added.) Correa thus lacks standing to challenge the summary adjudication ruling.


[36] Even assuming Correa had standing, her challenge to the court's summary adjudication ruling
also fails because the ruling was correct. Moniz began her PAGA notice by stating that she
would file a complaint for all current and former Adecco California employees, “including but
not limited to ‘Colleagues.’ ” The basis for the proposed lawsuit was that “Adecco maintained
and implemented unlawful limitations on the disclosure of information in violation of, inter alia,
the California Labor Code.” Specifically set forth as an “example” of the unlawful limitations at
issue, Moniz stated that she signed an “Employment Agreement for Colleagues in California,”
and she believed all Colleagues were required to execute this form contract. She wrote that this
contract contained a non-disclosure provision essentially precluding Colleagues from divulging
“confidential information” without Adecco's written consent, including salary and benefits data as
well as non-public information and knowledge having “some commercial value.” Moniz then listed
the statutes violated by the required execution of the form agreements and explained why they
were violated. She concluded, “The aggrieved employees include all current and former Adecco
employees, including but not limited to Colleagues, who are or were subject to the policies set
forth above.” Moniz did not mention Associates in her PAGA notice by name, but she clearly set
forth her intent to sue on behalf of any Adecco employee subject to unlawful disclosure limitations
imposed through Adecco's form employment contracts, of which her form employment agreement
was an exemplar. And, again, the LWDA did not dispute the scope of Moniz's PAGA notice,
indicating that it *82  received notice sufficient under PAGA. The trial court therefore did not
err in ruling on summary adjudication that Moniz's PAGA notice covered both Colleagues and
Associates.


c. Release of Other Claims Not Listed in the PAGA Notice


[37] Correa next argues, as did the LWDA below, that the settlement release is invalid because
Moniz could not release any PAGA claim not listed in her PAGA notice, yet the release covers
“all known and unknown claims under PAGA ... that were or could have been pled based on the
allegations of the Complaint.” She contends that, because an aggrieved employee must give the
LWDA notice before suing, the content of that notice fixes the scope of his or her authority to
act for the state and sets an outer limit on the PAGA claims he or she is authorized to release
when settling the PAGA representative action. Adecco, on the other hand, defended the validity
of release below by representing that it released only PAGA claims that were or could have been
pled based on the primary rights at issue in the complaint, and such a release preserved Adecco's
res judicata defense. 14  The trial court rejected **131  the LWDA's argument that the settlement
release in this case was invalid because it extended beyond claims listed in Moniz's PAGA notice.
“The language of the Release itself is designed to specifically be limited to claims available under
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PAGA only, and for such claims that might arise only from the factual allegations made by Plaintiff
in this case .... As the California Supreme Court held in Arias, the aggrieved employees who are not
named parties in this case are barred by collateral estoppel or res judicata from filing another PAGA
lawsuit arising from these same facts, upon entry of judgment on this Settlement. Accordingly, the
Release so providing is consistent with law ....”


14 We express no view as to the validity of Adecco's view that the release merely preserves its
res judicata defense. As explained more fully below, issues relating to the application of the
res judicata doctrine and substantive reach of the release must be addressed by other courts.


[38]  [39]  [40]  [41]  [42]  [43]  [44]  [45]  [46] Although Correa's argument does not lack in
superficial appeal, the trial court was correct in finding that the release in this case was not invalid
because it purported to include PAGA claims not listed in Moniz's PAGA notice. That the doctrine
of res judicata applies to PAGA judgments informs this conclusion. (Arias, supra, 46 Cal.4th at p.
986, 95 Cal.Rptr.3d 588, 209 P.3d 923 [“with respect to the recovery of civil penalties, nonparty
employees as well as the government are bound by the judgment in an action brought under
[PAGA]”]; Robinson v. Southern Counties (2020) 53 Cal.App.5th 476, 482–483, 267 Cal.Rptr.3d
633 [claim preclusion prevented second PAGA representative action]; Magana v. Zara USA, Inc.
(9th Cir. 2021) 856 Fed.Appx. 83, 85–87 [claim preclusion did not bar second PAGA representative
suit with claim implicating different primary right].) Res judicata consists of claim and issue
preclusion. *83  (DKN Holdings LLC v. Faerber (2015) 61 Cal.4th 813, 824, 189 Cal.Rptr.3d
809, 352 P.3d 378 (DKN Holdings)); Guerrero v. Department of Corrections & Rehabilitation
(2018) 28 Cal.App.5th 1091, 1098, 239 Cal.Rptr.3d 726 (Guerrero).) Issue preclusion prohibits
the relitigation of issues argued and decided in a prior case. 15  (DKN Holdings, at p. 824, 189
Cal.Rptr.3d 809, 352 P.3d 378.) Claim preclusion prevents relitigation of the same “cause of
action,” defined under our primary rights doctrine as “the right to obtain redress for a harm
suffered, regardless of the specific remedy sought or the legal theory (common law or statutory)
advanced.” (Boeken v. Philip Morris USA, Inc. (2010) 48 Cal.4th 788, 798, 108 Cal.Rptr.3d 806,
230 P.3d 342.) 16  Claim preclusion extends to claims that were brought or could have been brought.
(Guerrero, at p. 1098, 239 Cal.Rptr.3d 726.) Taken together, PAGA's statutory scheme and the
principles of preclusion allow, or “authorize,” a PAGA plaintiff to bind the state to a judgment
through litigation that could extinguish PAGA claims that were not specifically listed in the PAGA
notice where those claims involve the same primary right litigated. Because a PAGA plaintiff is
authorized to settle a PAGA representative action with court approval (§ 2699, (l)(2)), it logically
follows that he or she is authorized to bind the state to a **132  settlement releasing claims
commensurate with those that would be barred by res judicata in a subsequent suit had the settling
suit been litigated to judgment by the state. 17  Thus, it was reasonable for the trial court to reject
the LWDA's argument in this case and approve the release language Adecco claimed was designed
to “preserve” its res judicata defense.
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15 Issue preclusion applies “(1) after final adjudication (2) of an identical issue (3) actually
litigated and necessarily decided in the first suit and (4) asserted against one who was a party
in the first suit, or one in privity with that party.” (DKN Holdings, supra, 61 Cal.4th at p.
825, 189 Cal.Rptr.3d 809, 352 P.3d 378.)


16 The application of claim preclusion requires (1) the same cause of action (2) between the
same parties (3) after a final judgment on the merits in the first suit. (DKN Holdings, supra,
61 Cal.4th at p. 824, 189 Cal.Rptr.3d 809, 352 P.3d 378.)


17 We do not rely on what Adecco incorrectly claims are the “binding” decisions in Villacres v.
ABM Indus. Inc. (2010) 189 Cal.App.4th 562, 117 Cal.Rptr.3d 398, and Shine v. Williams-
Sonoma, Inc. (2018) 23 Cal.App.5th 1070, 233 Cal.Rptr.3d 676, and we express no opinion
on the validity of those decisions. Those cases are not on point, as they did not address the
argument that a PAGA representative may only release PAGA claims listed in his or her
PAGA notice.


[47] Correa also relies on Iskanian for the proposition that a settlement release must be limited
to the claims listed in the PAGA notice because “a PAGA agent cannot waive PAGA claims
pre-dispute,” but Iskanian does not assist Correa. In Iskanian, the plaintiffs signed arbitration
agreements with PAGA representative action waivers as part of their employment, and their
employer later sought to use these waivers to prevent them from litigating representative PAGA
claims in any forum. (Iskanian, supra, 59 Cal.4th at pp. 360–361, 173 Cal.Rptr.3d 289, 327 P.3d
129.) Iskanian held that the agreements’ ban on bringing PAGA *84  actions in any forum violated
public policy. (Iskanian, at pp. 384–389, 173 Cal.Rptr.3d 289, 327 P.3d 129.) Iskanian teaches
that an individual employee cannot waive the right to bring a PAGA representative action in any
forum before any dispute arises because such waiver would interfere with California's public policy
to encourage the enforcement of the Labor Code through PAGA actions. (Julian v. Glenair, Inc.
(2017) 17 Cal.App.5th 853, 867, 225 Cal.Rptr.3d 798.) A release by a PAGA representative in a
court-approved settlement of a PAGA representative action does not hinder the enforcement of the
Labor Code in the way that concerned the Iskanian court.


[48] We emphasize that we are not addressing the preclusive effect of any settlement in this case on
Doe or any other litigation, nor could we. “The preclusive effect of a prior judgment is determined
by the court in which it is asserted, not the court that rendered it.” (Fireside Bank Cases (2010)
187 Cal.App.4th 1120, 1131, 115 Cal.Rptr.3d 80.) We similarly express no view as to the merits
of Adecco's claim that the release here does no more than preserve its res judicata defense under
the primary rights doctrine. It is for future courts to decide the preclusive effect of any judgment
in this case. (Ibid.) We simply reject Correa's argument that the release in this case was invalid
because it purported to extend beyond a release of claims listed in Moniz's PAGA notice. 18
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18 As noted, the settlement includes Moniz's release of her individual claims under Business
and Professions Code section 17200, section 1833 of title 18 of the United States Code, and
section 240.21F of title 17 of the Code of Federal Regulations. Although the record does
not reflect its precise terms, Moniz also previously settled certain individual claims against
Adecco. As the issue is not and cannot be presented in this appeal, we also express no opinion
on whether res judicata would bar a subsequent suit by Moniz asserting individual claims
seeking remedies other than civil penalties.


2. Release of “Unpled Claims”
[49] Correa next argues that the settlement is invalid because it releases “unpled claims,” and a
PAGA representative does not adequately represent the state in doing so. She does not elaborate on
what she means by “unpled claims” in her opening **133  brief, but her reliance on Trotsky v. Los
Angeles Fed. Sav. & Loan Assn. (1975) 48 Cal.App.3d 134, 121 Cal.Rptr. 637 (Trotsky), suggests
that she means to address the alleged “unpled” claims for civil penalties for alleged violations of
sections 232, 232.5, 432.5, 1102.5, and 1197.5(k) suffered by Associates. We reject this argument
because Trotsky is distinguishable.


In Trotsky, the complaint challenged the validity of three provisions contained in a form of
trust deed and sought damages for moneys collected under these provisions. (Trotsky, supra, 48
Cal.App.3d at p. 140, 121 Cal.Rptr. 637.) Plaintiffs’ *85  second amended complaint withdrew any
challenge to the second of the three deed of trust provisions, and another plaintiff filed a separate
class action regarding that provision. (Id. at p. 141, 121 Cal.Rptr. 637.) The Trotsky parties settled
the class action in an agreement that released the defendant from liability relating to all three deed
of trust provisions. The appellate court reversed the settlement approval, finding that the settlement
was outside the scope of the amended complaint, plaintiffs could not settle the claims of a class
of plaintiffs they did not represent, and they could not provide adequate representation for a claim
they did not allege and did not share with the class. (Id. at pp. 148–149, 121 Cal.Rptr. 637.) The
court noted that, although courts have concluded they have the power to approve the inclusion
of additional claims in a settlement, broad releases should be avoided in class actions. (Id. at p.
148, 121 Cal.Rptr. 637.) “Any attempt to include in a class settlement terms which are outside the
scope of the operative complaint should be closely scrutinized by the trial court to determine if the
plaintiff genuinely contests those issues and adequately represents the class.” (Ibid.) The appellate
court was also concerned because the parties failed to disclose the other class action to the court.
(Id. at pp. 148–150, 121 Cal.Rptr. 637.)


Unlike in Trotsky, the complaint here was sufficiently broad to include the alleged violations
committed against Associates. Moniz alleged that she brought the action “on behalf of herself
and other similarly situated individuals who have worked for [Adecco].” Her allegation that
she challenged the “policy and practice of compelling employees to execute an ‘Employment
Agreement for Colleagues in California’ (‘Form Employment Agreement’) containing an unlawful
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non-disclosure provision as a condition of their employment” may suggest a narrow challenge
based on a single agreement. But Moniz also alleged that, “On information and belief, Adecco has
continuously required its California employees to accept the terms of substantially the same Form
Employment Agreement as a condition of their employment since December 21, 2007.” And,
while she recounted being required to sign the “Form Employment Agreement” that she attached
to her complaint and alleged this conduct violated the Labor Code, she also broadly alleged, “[o]n
information and belief, [Adecco's] conduct has been substantially the same at all relevant times
throughout the state of California.” By suing for those “who have worked for Adecco” and alleging
that employees had to accept the terms of form employment agreements that were “substantially
the same” as the one attached to the complaint, the complaint extended to other form employment
agreements signed by Adecco employees, including Associates. Therefore, even assuming the
legal principles at issue in Trotsky are *86  applicable to this PAGA action, we are unpersuaded
by Correa's argument that Moniz is an inadequate representative with respect to alleged **134
“unpled claims.” 19


19 We note that this is not a class action like Trotsky, and PAGA does not subject a PAGA
plaintiff or his or her counsel to scrutiny with respect to the ability to represent a class.
(Williams, supra, 3 Cal.5th at pp. 546–547 & fn. 4, 220 Cal.Rptr.3d 472, 398 P.3d 69; Kim,
supra, 9 Cal.5th at p. 87, 259 Cal.Rptr.3d 769, 459 P.3d 1123.) Nonetheless, a different form
of adequacy of representation is implicated by aspects of the settlement in this case, as we
discuss, post.


3. Due Process Challenge
Invoking procedural due process, Correa contends that the trial court could not approve a release
of PAGA or other claims that belong to nonparty aggrieved employees because the court lacked
personal jurisdiction over these nonparties. In so arguing, Correa repeats the LWDA's objection in
the trial court that “to the extent that [the settlement] purports to release the aggrieved employees’
claims,” it was void for lack of personal jurisdiction. For the same reason, Correa contends that
the trial court could not approve a settlement waiving rights under Civil Code section 1542 for
nonparty aggrieved employees. Correa's argument assumes that the settlement releases non-PAGA
claims and that PAGA claims belong to nonparty aggrieved employees. Both assumptions are
incorrect.


[50] First, the released claims do not include nonparty employees’ individual claims. The parties’
May 2019 settlement purported to release claims beyond PAGA by releasing claims of aggrieved
employees under other federal and state laws, but the trial court required the parties to narrow the
scope of the release. Thus, as the trial court acknowledged, the redefined “released claims” are
“any and all known and unknown claims under the PAGA against the Released Parties that were or
could have been pled based on the factual allegations of the Complaint.” The trial court similarly
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found that the Civil Code section 1542 waiver applied to the “respective released claims,” and was
limited to PAGA claims. The court did not err in so ruling.


[51]  [52] Second, to the extent Correa suggests that due process prevents a PAGA settlement
from including a release of PAGA claims because those claims belong to nonparty aggrieved
employees, our Supreme Court has instructed otherwise. (Williams, supra, 3 Cal.5th at p. 547,
fn. 4, 220 Cal.Rptr.3d 472, 398 P.3d 69 [“absent employees do not own a personal claim for
PAGA civil penalties”]; Amalgamated Transit Union, Local 1756, AFL-CIO v. Superior Court
(2009) 46 Cal.4th 993, 1003, 95 Cal.Rptr.3d 605, 209 P.3d 937 [an aggrieved employee cannot
assign a PAGA claim because the employee does not own an assignable interest].) And nonparty
employees’ personal claims for relief are not at stake in a PAGA representative action. (Iskanian,
supra, 59 Cal.4th at p. 381, 173 Cal.Rptr.3d 289, 327 P.3d 129.)


*87  D. Settlement Fairness
Correa's final challenge is to the fairness of the settlement itself. She identifies the following
alleged settlement deficiencies, which she contends show that the trial court abused its discretion
in approving the settlement: (1) the parties did not provide sufficient information to support the
settlement “discount,” and the court abused its discretion in deciding the settlement amount was
fair; (2) the trial court ignored evidence of collusion; and (3) the settlement allocation of the
aggrieved employees’ share of civil penalties was unjustified and unfair. We find that Correa's
third argument has merit and warrants **135  reversal, so we decline to address the other two
arguments.


[53]  [54]  [55] We agree with Correa that the settlement's allocation of shares of civil penalties
to Colleagues that are fifteen times greater than the shares allocated to Associates does not seem to
have been justified below and may be contrary to PAGA's purposes. A “ ‘[PAGA representative]
action to recover civil penalties “is fundamentally a law enforcement action designed to protect
the public and not to benefit private parties.” ’ ” (Iskanian, supra, 59 Cal.4th at p. 381, 173
Cal.Rptr.3d 289, 327 P.3d 129.) PAGA's allocation of a 25 percent share of civil penalties does not
go disproportionately to the PAGA plaintiff and instead must be shared by all aggrieved employees.
(Moorer v. Noble L.A. Events, Inc. (2019) 32 Cal.App.5th 736, 742–743, 244 Cal.Rptr.3d 219
[affirming order denying request for entry of a default judgment where PAGA plaintiff refused to
comply with order to distribute 25 percent of the civil penalties to 23 aggrieved employees on a pro
rata basis]; see Iskanian, supra, 59 Cal.4th at p. 382, 173 Cal.Rptr.3d 289, 327 P.3d 129 [a PAGA
representative action “conforms to the[ ] traditional criteria” for bringing a qui tam action, “except
that a portion of the penalty goes not only to the citizen bringing the suit but to all employees
affected by the Labor Code violation”]; Williams, supra, 3 Cal.5th at p. 545, 220 Cal.Rptr.3d 472,
398 P.3d 69 [PAGA “deputiz[es] employees harmed by labor violations to sue on behalf of the
state and collect penalties, to be shared with the state and other affected employees”].)
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Here, the record does not reveal any basis for the disproportionate allocation of civil penalties
amongst Colleagues and Associates. There were 61,634 aggrieved employees, consisting of 542
Colleagues and 61,092 Associates. In estimating the potential recovery in the case to evaluate
the fairness of the settlement, the trial court assumed one violation of sections 232, 232.5, 432.5,
and 1197.5(k) per employee given that employees signed the allegedly offending employment
agreements once. On appeal, Adecco maintains that the trial court reasonably focused “on potential
penalties calculated on a per-employee basis” rather than a per-pay period basis. Assuming a
“realistic maximum” recovery of $100 for each of the four violations as the trial court did,
each aggrieved employee would receive $100 (§ 2699, subds. (f)(2) & (i)). But the settlement
allocated 88 percent of the aggrieved employees’ *88  share of the civil penalties to Associates
and 12 percent to Colleagues, and, given the number of aggrieved employees in each group, each
Associate was to receive $10.27 whereas each Colleague was to receive $157.92. 20


20 The trial court expressed doubt regarding Moniz's recovery on the section 1102.5 claim.
“Plaintiff also alleged a claim under Section 1102.5, which prohibits an employer from
preventing, barring, or retaliating against an employee who is a whistleblower to government
agencies and regulators. Subsection f thereof states: ‘In addition to other penalties, an
employer that is a corporation or limited liability company is liable for a civil penalty
not exceeding ten thousand dollars ($10,000) for each violation of this section.’ ‘Not to
exceed’ means that it could be as little as $1. No evidence is presented that anyone was
actually prevented or impeded from an attempt to be a whistleblower. Accordingly it is highly
unlikely that $10,000, or multiples of $10,000, in civil penalties would be [assessed] against
Defendants for any allege[d] violation of Section 1102.5.”


Importantly, this uneven allocation was not addressed in the trial court's order or at the hearings
on the final proposed settlement, and respondents did not address it in their briefing on appeal.
At oral argument, respondents stated that the allocation **136  was justified by the strength of
the Colleagues’ claims versus the Associates’ claims. Adecco also argued that the trial court's
consideration of the fairness of the disparate allocation is demonstrated by its broad statement,
“The settling parties have also set forth facts—and issues for which there is a lack of established
case law—demonstrating the risks of proceeding to trial and difficulties of proof.” Moniz, however,
conceded at oral argument that the trial court focused on the overall settlement amount and the
state's recovery, not on the allocation of civil penalties between Associates and Colleagues. The
record supports Moniz's concession. In her motion for settlement approval, Moniz noted that there
were substantive differences in the contract provisions, but she concluded, “Adecco has continually
disputed that either of these provisions violate the California Labor Code, and Plaintiff faced
significant risks associated with proving that either agreement violated the statutory provisions
at issue.”
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Moniz and Adecco did not directly address the reasons for the difference in the allocation between
Colleagues and Associates in their briefing below. Further, the only discussion of the allocation of
civil penalties between Colleagues and Associates that we have found occurred at the initial May
2019 settlement approval hearing as follows: “[The Court]: Okay. And the division between the
people that were the full time versus the part time, giving a greater bulk to the part-time people, is
that because there's so many of them? [Moniz's Counsel]: Yes, Your Honor.” This dialogue does
not support Adecco's position at oral argument that the trial court considered the fairness of the
allocation between Colleagues and Associates in light of the purportedly greater strength of the
Colleagues’ claims. We therefore cannot infer, as Adecco suggests, that the analysis set forth in
the trial court's approval order necessarily indicates that the court assessed the allocation and *89
concluded it was fair. As such, we find that the trial court abused its discretion in approving the
settlement. 21


21 In light of our disposition, we do not address Correa's challenge to the trial court's ruling
that she was not entitled to attorney fees and an incentive award or her argument that the
settlement must be invalidated because there was no “meeting of the minds.”


[56]  [57] In reaching our conclusion, we are mindful that adequate representation is required to
bind certain nonparties to a judgment under preclusion principles. As our high court has explained,
in “ ‘certain limited circumstances,’ ” a nonparty may be bound by a judgment because she was “
‘adequately represented by someone with the same interests who [wa]s a party’ ” to the suit. (Taylor
v. Sturgell (2008) 553 U.S. 880, 894–895, 128 S.Ct. 2161, 171 L.Ed.2d 155.) These circumstances
include representative suits brought on a nonparty's behalf by an agent or proxy, such as this PAGA
action. (Arias, supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923; Taylor v. Sturgell,
at pp. 894–895, 128 S.Ct. 2161; Rest.2d Judgments, § 41.) In review and approval of a proposed
settlement under section 2699, subd. (l)(2), a trial court thus must scrutinize whether, in resolving
the action, a PAGA plaintiff has adequately represented the state's interests, and hence the public
interest. The unsubstantiated and disproportionate allocation of civil penalties between Associates
and Colleagues provides sufficient cause for us to question the scrutiny applied here and remand
the matter.


DISPOSITION


The judgment is reversed.


WE CONCUR:


POLLAK, P. J.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016292755&pubNum=0000780&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_780_894&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_894 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016292755&pubNum=0000780&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_780_894&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_894 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019228329&pubNum=0004040&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_4040_986&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_986 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016292755&pubNum=0000780&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_780_894&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_894 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016292755&pubNum=0000780&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_780_894&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_894 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0291285803&pubNum=0101581&originatingDoc=I04b13570524b11ec946db9923828695f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699&originatingDoc=I04b13570524b11ec946db9923828695f&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_79100000d22b1 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0224460601&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Moniz v. Adecco USA, Inc., 72 Cal.App.5th 56 (2021)
287 Cal.Rptr.3d 107, 2021 Wage & Hour Cas.2d (BNA) 456,705...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 40


STREETER, J.


All Citations


72 Cal.App.5th 56, 287 Cal.Rptr.3d 107, 2021 Wage & Hour Cas.2d (BNA) 456,705, 21 Cal. Daily
Op. Serv. 12,062, 2021 Daily Journal D.A.R. 12,339


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0487254401&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		Moniz v. Adecco USA, Inc., (2021) 72 Cal.App.5th 56






O'Connor v. Uber Technologies, Inc., 201 F.Supp.3d 1110 (2016)
95 Fed.R.Serv.3d 933, 2016 Wage & Hour Cas.2d (BNA) 268,517


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


201 F.Supp.3d 1110
United States District Court, N.D. California.


Douglas O'CONNOR, et al., Plaintiffs,
v.


UBER TECHNOLOGIES, INC., et al., Defendants.
Hakan Yucesoy, et al., Plaintiffs,


v.
Uber Technologies, Inc., et al., Defendants.


Case No. 13-cv-03826-EMC, Case No. 15-cv-00262-EMC
|


Signed August 18, 2016


Synopsis
Background: Current or former drivers filed class action and putative class action against operator
of mobile network for connecting drivers with prospective passengers, alleging that drivers were
employees rather than independent contractors, and thus were eligible for expense reimbursement
and converted tips. Drivers filed motions for preliminary approval of proposed settlement. The
District Court, Edward M. Chen, J., ordered supplemental briefing.


[Holding:] The District Court, Edward M. Chen, J., held that preliminary approval of proposed
settlement would be denied, in light of inadequate settlement of claims under California's Private
Attorneys General Act (PAGA).


Motions denied.


West Headnotes (14)


[1] Compromise, Settlement, and Release Class actions, claims, and settlements
The purpose of requiring court approval for class action settlements is to protect the
unnamed members of the class from unjust or unfair settlements affecting their rights. Fed.
R. Civ. P. 23(e).


21 Cases that cite this headnote
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[2] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
Before a court approves a class action settlement, it must conclude that the settlement is
fundamentally fair, adequate, and reasonable, and this inquiry requires the district court
to balance a number of factors: the strength of the plaintiff's case; the risk, expense,
complexity, and likely duration of further litigation; the risk of maintaining class action
status throughout the trial; the amount offered in settlement; the extent of discovery
completed and the stage of the proceedings; the experience and views of counsel; the
presence of a government participant; and the reaction of the class members to the
proposed settlement. Fed. R. Civ. P. 23(e).


84 Cases that cite this headnote


[3] Compromise, Settlement, and Release Range of possible recovery
In determining whether the proposed class action settlement falls within the range of
reasonableness, perhaps the most important factor to consider is plaintiffs' expected
recovery balanced against the value of the settlement offer. Fed. R. Civ. P. 23(e).


1 Cases that cite this headnote


[4] Compromise, Settlement, and Release Probability of success
While it is not necessarily unusual or improper for a class action settlement agreement to
release claims not originally brought by the plaintiff, the court must consider the strength
and value of those claims in deciding whether to approve the settlement. Fed. R. Civ. P.
23(e).


5 Cases that cite this headnote


[5] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
Whether a proposed class action settlement is fundamentally fair, as required for court
approval, is different from the question whether the settlement is perfect in the estimation
of the reviewing court. Fed. R. Civ. P. 23(e).


68 Cases that cite this headnote
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[6] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
Compromise, Settlement, and Release Adequacy of representation
When the proposed class action settlement takes place before formal class certification,
settlement approval requires a higher standard of fairness, and this more exacting review
is warranted to ensure that class representatives and their counsel do not secure a
disproportionate benefit at the expense of the unnamed plaintiffs who class counsel had a
duty to represent. Fed. R. Civ. P. 23(e).


11 Cases that cite this headnote


[7] Compromise, Settlement, and Release Labor and Employment
District Court would not apply relaxed review for preliminary approval of proposed class
action settlement, in drivers' action alleging that operator of mobile network for connecting
drivers with prospective passengers misclassified drivers as independent contractors,
where class included nearly 400,000 individuals, so that great deal of expense would be
incurred and substantial confusion could ensue if proposed settlement was preliminarily
approved but ultimately disapproved on final review. Fed. R. Civ. P. 23(e).


2 Cases that cite this headnote


[8] Compromise, Settlement, and Release Labor and Employment
Risks to drivers constituted a factor weighing in favor of preliminary approval of proposed
class action settlement, in drivers' action alleging that operator of mobile network for
connecting drivers with prospective passengers misclassified drivers as independent
contractors; the Court of Appeals might uphold arbitration agreement that the District
Court had found invalid as matter of public policy, which ruling would likely jeopardize
scope and potential viability of class action by requiring individual arbitration, and
questions of fact existed on fundamental issue of whether drivers were misclassified as
independent contractors. Fed. R. Civ. P. 23(e).


2 Cases that cite this headnote


[9] Compromise, Settlement, and Release Labor and Employment
Risks to operator of mobile network for connecting drivers with prospective passengers,
from losing on fundamental issue of whether drivers were misclassified as independent
contractors, was factor weighing in favor of preliminary approval of proposed class action
settlement. Fed. R. Civ. P. 23(e).
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[10] Compromise, Settlement, and Release Labor and Employment
Absent a showing of realistic likelihood that the contingency for additional $16 million
payment under proposed class action settlement would be triggered, i.e., defendant
operator of mobile network for connecting drivers with prospective passengers would
complete an initial public offering of stock reaching one-and-a-half times the most recent
valuation of operator, such additional payment would not be considered, when deciding
whether to grant preliminary approval of proposed class action settlement of drivers'
claims that they were misclassified as independent contractors. Fed. R. Civ. P. 23(e).


[11] Compromise, Settlement, and Release Labor and Employment
Deference to views of class counsel for drivers would be tempered, when determining
whether to grant preliminary approval of proposed class action settlement in drivers'
action alleging that operator of mobile network for connecting drivers with prospective
passengers misclassified drivers as independent contractors, though drivers' counsel was
a capable advocate and a leading practitioner in field of employment classification, where
proposed settlement, at eleventh hour, folded in new claims and class members at the
expense of litigation pending in other courts, while attributing almost no value to those
claims, in order to induce operator to settle the cases at bar. Fed. R. Civ. P. 23(e).


[12] Labor and Employment Actions
Res Judicata Public Officials and Employees
An employee who brings a claim under California's Private Attorneys General Act (PAGA)
does so as the proxy or agent of the state's labor law enforcement agencies, and because
the employee represents the same legal right and interest as state labor law enforcement
agencies, a judgment binds not only the employee but also state labor law enforcement
agencies and nonparty employees who would be bound by an action brought by the
government. Cal. Lab. Code § 2698 et seq.


26 Cases that cite this headnote


[13] Compromise, Settlement, and Release Labor and Employment
Inclusion, in proposed class action settlement, of claims under California's Private
Attorneys General Act (PAGA), and settlement's allocation of $1 million to those claims,
did not constitute fair and adequate settlement of PAGA claims, and thus, preliminary
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approval for entire settlement would be denied, in drivers' action alleging that operator of
mobile network for connecting drivers with prospective passengers misclassified drivers
as independent contractors; drivers had previously argued that PAGA claims could result
in over $1 billion in statutory penalties, overall monetary relief of $84 million was only
ten percent of full verdict value for non-PAGA claims, non-monetary relief was of limited
benefit to class, and settlement did nothing to clarify status of drivers as employees versus
independent contractors. Fed. R. Civ. P. 23(e); Cal. Lab. Code § 2698 et seq.


16 Cases that cite this headnote


[14] Compromise, Settlement, and Release Labor and Employment
When a proposed class action settlement includes claims under California's Private
Attorneys General Act (PAGA), the court must be cognizant of the risk that despite the
special responsibility that PAGA plaintiffs owe to their fellow aggrieved employees, there
may be a temptation to include a PAGA claim in a lawsuit to be used merely as a bargaining
chip, wherein the rights of individuals who may not even be members of the class and the
public may be waived for little additional consideration in order to induce the employer
to agree to a settlement with the class. Fed. R. Civ. P. 23(e); Cal. Lab. Code § 2698 et seq.
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LLP, San Francisco, CA, Stephen A. Swedlow, *1113  Quinn, Emanuel, Urquhart & Sullivan,
LLP, Chicago, IL, Stephen Luther Taeusch, Valdez Law Group LLP, Oakland, CA, James Parton,
III, Parton & Sell PC, San Rafael, CA, for Defendants.


ORDER DENYING PLAINTIFFS' MOTION FOR PRELIMINARY APPROVAL


O'Connor, Docket No. 518


Yucesoy, Docket No. 206


EDWARD M. CHEN, United States District Judge


I. INTRODUCTION


Plaintiffs brought the instant class action and putative class action against Defendant Uber
Technologies, Inc., alleging that Uber misclassifies drivers as independent contractors rather than
employees. O'Connor v. Uber Techs., Inc., Case No. 13-cv-3826-EMC, Docket No. 330 (Second
Amended Complaint) (SAC) at ¶ 3; Yucesoy v. Uber Techs., Inc., Case No. 15-cv-262-EMC,
Docket No. 198 (Fourth Amended Complaint) (FAC) at ¶ 2. Following three years of contentious
litigation, the parties entered into a Settlement Agreement shortly before the O'Connor trial was
to begin. O'Connor, Docket No. 518; Yucesoy, Docket No. 206. 1


1 All subsequent docket numbers are based on the O'Connor docket, unless otherwise
indicated.


Plaintiffs' motions for preliminary approval came on for hearing before the Court on June 2, 2016.
The Court has also reviewed the parties' briefing and supplemental briefing, as well as the many
objections challenging the adequacy of the Settlement Agreement. It also invited and considered
the comments of the California Labor and Workforce Development Agency (LWDA). While
recognizing sizeable settlement sum and policy changes proposed by the Settlement Agreement
and the significant risk that drivers face in pursuing this litigation, for the reasons explained
below, the Court concludes that the Settlement as a whole is not fair, adequate, and reasonable and
therefore DENIES Plaintiffs' motion for preliminary approval.


II. BACKGROUND
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A. Procedural History
The Settlement Agreement at issue covers two lawsuits pending before this Court. O'Connor v.
Uber Technologies, Inc. was brought on behalf of all individuals who worked as Uber drivers in
California. 2  Docket No. 330 (O'Connor Second Amended Complaint) (SAC) at ¶ 1. O'Connor
alleged that Uber misclassified its drivers as independent contractors rather than employees. As
employees, drivers would be entitled to the protections of the California Labor Code, including
section 2802, which requires that employees be reimbursed for expenses such as gas and use of
their vehicle. Id. at ¶¶ 3, 23. Plaintiffs also contend that although Uber advertised to customers
that gratuity was included in the fare and that there was no need to tip drivers, drivers did not
receive the total proceeds of any such gratuity. Id. at ¶¶ 1, 20. By failing to remit the full gratuity
to drivers as required by California Labor Code section 351, Plaintiffs alleged that Uber violated
California's Unfair Competition Law prohibition on unlawful business *1114  practices, and they
sought to recover the portion of the gratuities that Uber withheld. Id. at ¶ 34. These claims, too,
are predicated on drivers being employees rather than independent contractors.


2 The O'Connor suit was originally brought on behalf of all individuals who worked as Uber
drivers in the United States (except in Massachusetts). See Docket No. 1 (Compl.) at ¶ 1.
After the Court found that the California laws that the O'Connor Plaintiffs relied on did not
apply extraterritorially, the O'Connor Plaintiffs amended their complaint to be limited to
California drivers. See Docket No. 136 (Ord. on Motion for Judgment on the Pleadings) at 21.


Uber has argued that because it exercises minimal control over how drivers set their own hours and
work schedule, its drivers cannot be considered employees. Plaintiffs, on the other hand, contend
that Uber in fact exercised considerable control and supervision over the methods and means of
its drivers' provision of transportation services, making drivers employees. See id. at ¶ 21.


Over the course of contentious litigation, the Court has adjudicated a motion to dismiss, for
judgment on the pleadings, and for summary judgment, as well as numerous motions regarding
class certification, arbitration, and stays. In its order denying Uber's motion for summary judgment,
the Court applied California's two-step process for determining whether a worker is an employee
or independent contractor. Docket No. 251 (March 11, 2015 Summary Judgment Ord.) at 6. First,
it found that drivers provide a service to Uber because Uber is ultimately a transportation company,
albeit a technologically sophisticated one. Id. at 10-11. The fact that Uber's drivers render a service
to Uber created a rebuttable presumption of employment status. Id. at 15. Second, the Court
applied California's Borello multi-factor test, focusing in particular on the most significant factor
the putative employer's “ ‘right to control work details.’ ” Id. at 6 (quoting S.G. Borello & Sons,
Inc. v. Dep't of Indust. Relations, 48 Cal.3d 341, 350, 256 Cal.Rptr. 543, 769 P.2d 399 (1989)).
It concluded that the ultimate determination of employment status had to be decided by a jury
because there were disputes over material questions of fact, such as whether Uber has the right to
significantly control the “manner and means” of drivers' transportation services. Id. at 20-25. The
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Court also found that a jury could reasonably find that the Borello test's secondary factors point in
opposing directions, such that the test did not yield an unambiguous result. Id. at 25-27.


Following its denial of Uber's summary judgment motion, the Court certified the following class:


All UberBlack, UberX, and UberSUV drivers who have driven for Uber in the
state of California at any time since August 16, 2009, and who (1) signed up to
drive directly with Uber or an Uber subsidiary under their individual name, and
(2) are/were paid by Uber or an Uber subsidiary directly and in their individual
name, and (3) did not electronically accept any contract with Uber or one of
Uber's subsidiaries which contains the notice and opt-out provisions previously
ordered by this Court (including those contracts listed in the Appendix to
this Order), unless the driver timely opted-out of that contract's arbitration
agreement.


Docket No. 342 (September 1, 2015 Class Certification Ord.) at 7. The primary effect of this
order was to limit the class to individuals who did not sign the 2014 arbitration agreements, as
the Court found that individualized inquiries would be needed to determine whether there was
procedural unconscionability with respect to those later contracts. Id. at 60-63. The September 1,
2015 certified class included approximately 8,000 drivers out of the estimated 160,000 California
drivers. See Docket No. 519 (April 21, 2016 Liss-Riordan Dec.) at ¶ 15; September 1, 2015 Class
Certification Ord. at 5. Further, the Court only permitted the class to pursue the gratuities claim;
it did not certify the class to seek the expense reimbursement claim. See September 1, 2015 Class
Certification Ord. at 66-67. Although Uber sought interlocutory *1115  review of this order, the
Ninth Circuit denied Uber's petition for permission to appeal. Docket No. 389.


The parties then filed extensive supplemental briefing concerning whether the class could be
expanded to include other California drivers who signed the later arbitration agreements, as well as
whether a class could be certified as to the claim for expense reimbursement under California Labor
Code section 2802. See Docket Nos. 359, 365. During a hearing on an unrelated motion, Plaintiffs'
counsel for the first time argued that, as to the arbitration agreements, no unconscionability analysis
was necessary because the arbitration clauses included a non-severable waiver of claims brought
under California's Private Attorneys General Act of 2004 (PAGA), which was invalid as a matter
of public policy. See Docket No. 379 (Nov. 4, 2015 Trans.) at 34:9-35:15.


After further briefing on this matter and oral arguments, the Court certified the following subclass
of drivers:
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All UberBlack, UberX, and UberSUV drivers who have driven for Uber in
the state of California at any time since August 16, 2009, and meet all the
following requirements: (1) who signed up to drive directly with Uber or an Uber
subsidiary under their individual name, and (2) are/were paid by Uber or an Uber
subsidiary directly and in their individual name, and (3) electronically accepted
any contract with Uber or one of Uber's subsidiaries which contain the notice
and opt-out provisions previously ordered by this Court, and did not timely opt
out of that contract's arbitration agreement.


Docket No. 395 (December 9, 2015 Class Certification Ord.) at 32. This expanded the certified
class to over 240,000 drivers. See April 21, 2016 Liss-Riordan Dec., Exh. 1. Both the September
1, 2015 class and December 9, 2015 subclass were certified to pursue the expense reimbursement
claim, as well as the gratuities claim. In certifying the December 9, 2015 subclass, the Court
relied on Iskanian v. CLS Transportation Los Angeles, LLC, 59 Cal.4th 348, 173 Cal.Rptr.3d
289, 327 P.3d 129 (2014) and Sakkab v. Luxottica Retail North America, Inc., 803 F.3d 425
(9th Cir.2015), which had held that a waiver of PAGA claims was void as a matter of public
policy. December 9, 2015 Class Certification Ord. at 24. The Court concluded that this PAGA
waiver could not be severed from the remainder of the arbitration agreement, rendering the entire
arbitration agreement void. Id. Because it relied on public policy rather than unconscionability, the
Court did not engage in the procedural unconscionability analysis that defeated class certification
in the original certification motion. Id. 3


3 In analyzing the arbitration agreement, the Court noted its earlier ruling of procedural
unconscionability warranted reconsideration:


the California Supreme Court's ruling in Sanchez v. Valencia Holding Co., 61 Cal.4th 899,
190 Cal.Rptr.3d 812, 353 P.3d 741 (2015), cast doubt on the viability of the aspects of
Gentry on which this Court relied. In Sanchez, the California Supreme Court held that the
contract drafter “was under no obligation to highlight the arbitration clause of its contract,
nor was it required to specifically call that clause to Sanchez's attention.” 61 Cal.4th at
914, 190 Cal.Rptr.3d 812, 353 P.3d 741. “Any state law imposing such an obligation
would be preempted by the [Federal Arbitration Act].” Id. Thus, at the November 4,
2015 hearing on Plaintiff[s'] motion to file a Fourth Amended Complaint, the Court
informed the parties that it was taking a second look at its procedural unconscionability
analysis because Gentry's required disclosure of the disadvantages of arbitration was not
necessarily consistent with Sanchez's ruling. Docket No. 379 at 8:13-10:23.


December 9, 2015 Class Certification Ord. at 9-10.
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*1116  Two days after the Court found that the arbitration agreement was invalid as a matter of
public policy, Uber issued a new arbitration agreement (hereafter, the December 2015 Agreement)
to all Uber drivers, including members of the certified subclass. Plaintiffs in O'Connor, Yucesoy,
and In re Uber FCRA Litigation filed separate motions to enjoin the December 2015 Agreement,
arguing that it was an unauthorized communication designed to undermine or discourage
participation in these and other pending cases against Uber. See Docket No. 435 (Rule 23(d) Ord.)
at 2. The Court granted the motions pursuant to its Rule 23(d) “power to regulate the notice and
opt-out processes and to impose limitations when a party engages in behavior that threatens the
fairness of the litigation.” Wang v. Chinese Daily News, Inc., 623 F.3d 743, 756 (9th Cir.2010),
judgment vacated on other grounds, 565 U.S. 801, 132 S.Ct. 74, 181 L.Ed.2d 1 (2011). The Court
explained that its rulings on Uber's motion for summary judgment and Plaintiffs' motions for class
certification, including the voiding of the arbitration clauses, created a “legal landscape [that] has
become materially more complicated for the drivers.” Rule 23(d) Ord. at 3-4. While the Court
explicitly declined to rule on whether the December 2015 Agreement was enforceable, it did
conclude that this increasingly complex legal landscape required more robust notice to drivers,
and ordered that the December 2015 Agreement could not be enforced without a revised cover
letter and arbitration notice with a simplified opt-out option. Id. at 6-7. Uber moved to stay the
Court's order pending appeal, arguing that the Rule 23(d) Order was unwarranted and burdened
its First Amendment rights. Docket No. 439 at 2-3. This Court denied the motion; following an
appeal of the order, the Ninth Circuit also denied to motion to stay. Docket No. 454; Case No.
16-15000, Docket No. 10.


Uber also moved to stay the case while it sought interlocutory review of the December 9, 2015
Class Certification Order, which this Court conditionally granted in part and denied in part. Docket
No. 411. In that order, the Court ruled that the trial could proceed, but that it would not enter a final
judgment as to the December 9, 2015 subclass if the appeals were still pending. Docket No. 429
at 9. The Ninth Circuit denied Uber's motion to stay the trial proceedings pending appeal. Case
No. 15-17420, Docket Nos. 5, 14. However, on April 5, 2016, the Ninth Circuit granted Uber's
petition for permission to appeal the December 9, 2015 Class Certification Order per Rule 23(f).
Docket No. 512 (Case No. 15-80220, Docket No. 9). Uber immediately filed a new motion for
this Court to stay the case, which remains pending.


In the meantime, Yucesoy was filed on behalf of all Massachusetts drivers, bringing similar claims
for independent contractor misclassification, violation of the Massachusetts Tips law, tortious
interference with contractual and/or advantageous relations, unjust enrichment/quantum meruit,
breach of contract, and violation of the Massachusetts minimum wage and overtime law. Yucesoy,
Docket No. 27 (First Amended Complaint). After the Court ruled on three motions to dismiss,
the remaining claims in Yucesoy are: (1) independent contractor misclassification (and attendant
failure to pay business expenses), (2) violation of the Massachusetts tips law, and (3) tortious
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interference with advantageous relations. Yucesoy, Docket No. 198 (Fourth Amended Complaint).
No motion for class certification has been brought in the Yucesoy case.


B. Settlement Agreement


1. Monetary Terms
Shortly before the trial in O'Connor was scheduled to commence, the Yucesoy and *1117
O'Connor Plaintiffs entered into a Settlement Agreement with Uber. Under this Agreement, Uber
has agreed to pay $84 million, plus an additional $16 million contingent on an initial public
offering (IPO) reaching one-and-a-half times Uber's most recent valuation (i.e., about $93.75
billion). April 21, 2016 Liss-Riordan Dec., Exh. 6 (Settlement Agreement) at ¶¶ 58, 125. Of
the $84 million, $300,000 will be used for class administration, a maximum of $73,000 will be
allocated for enhancement payments to the named Plaintiffs and other Settlement Class members
who contributed to the litigation, and $8.7 million will be treated as wages reported on IRS Form
W-2. Settlement Agreement at ¶¶ 125, 129, 133. Plaintiffs' counsel is also permitted to seek a fee
and expense award of up to 25% of the Settlement Fund ($21 to $25 million), although Plaintiffs'
counsel has since informed the Court that she will reduce her fee request by $10 million. Settlement
Agreement at ¶ 134; Docket No. 699 at 2. The $10 million reduction is made regardless of whether
the $16 million contingency is triggered, thus resulting in an additional $10 million for distribution
to the class. Docket No. 699 at 2 n.1.


The remaining Settlement Fund will be separated into two funds: approximately $5.5 to 6 million
for the Massachusetts drivers, and $56 to 66.9 million for the California drivers. 4  Settlement
Agreement at ¶ 144. A driver must submit a claim form to receive a payment. Settlement
Agreement at ¶ 138. The driver's payment is based on the number of miles driven for Uber.
Settlement Agreement at ¶ 145. Drivers may also receive “double weight” for their mileage if they
opted out of Uber's 2013 and 2014 arbitration agreements, and if they are members of the O'Connor
certified class. Settlement Agreement at ¶ 144. If a driver both opted out and is a member of the
O'Connor certified class, he or she will receive quadruple weight for his or her mileage. Docket
No. 617 (May 20, 2016 Joint Supp. Briefing) at 4. Assuming a 100% claim rate, Plaintiffs' counsel
estimates that California certified class members will receive an average distribution of $24 to
$1,950, California non-certified class members will receive an average distribution of $10 to $836,
and Massachusetts drivers will receive an average distribution of $12 to $979. April 21, 2016 Liss-
Riordan Dec., Exh. 1. For example, of the 243,320 California drivers who were part of the certified
class, if all drivers filed claims, the 122,297 drivers who drove between 0-750 miles will receive an
average distribution of $24, while the 42,074 drivers who drove between 750-2,000 miles would
receive an average distribution of $89. On the higher end of the scale, the 7,534 drivers who drove
over 25,000 miles would receive an average distribution of $1,950. Of the 60,047 Massachusetts
drivers, the 33,040 drivers who drove between 0-750 miles would receive an average of $12, the
9,258 drivers who drove between 750-2,000 miles would receive an average of $45, and the 1,489
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drivers who drove over 25,000 miles would receive an average of $979. In sum, the vast majority
of class members are slated to receive less than $100 each from the settlement.


4 This amount does not include the $10 million that Plaintiffs' counsel has reduced her
attorney's fee request by.


The parties expect a 40% claim rate, which would increase the monetary amount paid to each
claimant. See May 20, 2016 Joint Supp. Briefing at 58.


2. Non-Monetary Relief
In addition to the monetary payment, Uber has agreed to implement various forms of non-monetary
relief. First, Uber *1118  has agreed to publish a comprehensive, written deactivation policy.
Settlement Agreement at ¶ 135(a). Driver deactivation will only be allowed for sufficient cause,
and low passenger acceptance rates will not be grounds for deactivation (although it would subject
drivers to being logged out of the app for a limited period of time). Settlement Agreement at
¶ 135(a)(i); see also Driver Deactivation Policy—US ONLY, Uber, https://www.uber.com/legal/
other/driver-deactivation-us-english/ (last visited August 3, 2016) (Uber Deactivation Policy). A
driver may still be deactivated for having a high rate of cancellation, i.e., where the driver initially
accepted the fare but then canceled it (in contrast to never accepting the fare to begin with). See
Uber Deactivation Policy. Uber will also provide at least two advance warnings before a driver is
deactivated for reasons other than safety issues, discrimination, fraud, or illegal conduct (each, an
“excluded matter”). Settlement Agreement at ¶¶ 135(a)(iii)-(iv). If a driver is deactivated, Uber
will provide the driver with an explanation for the deactivation. Settlement Agreement at ¶ 135(a)
(v). A deactivated driver may appeal the decision to a Driver Appeal Panel, unless the deactivation
resulted from certain circumstances such as low star ratings, criminal activity, physical altercations,
or sexual misconduct. Settlement Agreement at ¶ 135(a)(vi). In addition, except for the excluded
matters (e.g., safety issues, discrimination, fraud, or illegal conduct), drivers whose user accounts
are deactivated will have the opportunity to take a “quality improvement course” and be reactivated
upon completion of the course. Settlement Agreement at ¶ 135(a)(vii).


Second, Uber will provide more information regarding star ratings. Settlement Agreement at ¶
135(d). Uber will also “consider” changes such as informing drivers how they rank against their
peers, providing warnings when driver ratings go below a certain threshold, and warning drivers
when their user accounts are at risk of deactivation for going below a certain threshold.


Third, the parties stipulate to the enforceability of the December 2015 Agreement. Settlement
Agreement at ¶ 135(e). In exchange, Uber will pay for the filing and administrative arbitration
fees in: (1) cases based on an alleged employment relationship between Uber and drivers, and (2)
cases arising out of a final deactivation of a driver in the event of an excluded matter. The parties
also agree to stipulate to vacating (retrospectively) this Court's Rule 23(d) Orders, and they agree
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that Uber has the option of voiding the Settlement Agreement should the Court not vacate these
orders. Plaintiffs also agree to withdraw the charges filed with the National Labor Relations Board
(NLRB) on behalf of John Billington and Catherine London, challenging the enforceability of the
2014 arbitration agreements as a violation of the National Labor Relations Act, and will not further
cooperate with the NLRB's investigation unless compelled by subpoena or court order. Settlement
Agreement at ¶ 33.


Fourth, Uber will institute an internal process for drivers to raise concerns regarding the payment
of specific fares in California and Massachusetts. Settlement Agreement at ¶ 135(f).


Fifth, Uber will collaborate with Plaintiffs regarding the creation and funding of a driver
association as a means of “opening a dialogue between Uber and Drivers.” Settlement Agreement
at ¶ 135(g). The association's leaders are to be elected by drivers, and the leaders will have
the opportunity to meet quarterly with Uber management to discuss driver concerns. Settlement
Agreement at ¶¶ 135(g)(iv)-(v). The driver association will not be a union, and will have no right
to bargain collectively with Uber. Settlement Agreement at *1119  ¶¶ 135(g)(ii)-(iii). The parties
provided little detail on how the driver association will work in practice (in part due to the expected
autonomy of each driver association), including what obligations Uber will have to fund the driver
association.


Finally, Uber will make good-faith efforts to clarify its messaging to riders regarding tipping, i.e.
that tips are not included in fares (except for UberTAXI), but that they are neither expected nor
required. Settlement Agreement at ¶ 135(h); May 20, 2016 Joint Supp. Briefing at 18. Drivers will
be permitted to put up signs requesting tips, although the parties disagree on whether this actually
constitutes a change in policy. See May 20, 2016 Joint Supp. Briefing at 18 n.24 (“Uber expressly
disputes Plaintiffs' claim that Uber's policy with respect to tipping signage will change as a result
of this settlement”).


3. Scope of the Class and Released Claims
The Settlement Agreement covers “all Drivers in California and Massachusetts who have used the
Uber App at any time since August 16, 2009, up to and including the Preliminary Approval Date.”
Settlement Agreement at ¶ 103. Thus, the settlement class releasing claims will not only include the
O'Connor certified class, but (1) all California drivers for Uber including California drivers who
had been excluded by the class definition, i.e., drivers who drove for a third-party transportation
company or who used fictitious or corporate names; and (2) all Massachusetts drivers.


Furthermore, although the O'Connor and Yucesoy cases were limited to claims based on expense
reimbursement and the payment of tips, the Settlement Agreement contains an expansive release
provision: it will require settlement class members—all drivers in California and Massachusetts
—to release all claims based on or reasonably related to the employment misclassification
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claim, i.e., overtime, minimum wage, meal and rest breaks, and workers' compensation.
Settlement Agreement at ¶ 105. 5  The Settlement Agreement requires that the Plaintiffs file
amended complaints expanding the causes of action to include all claims related to the alleged
misclassification of drivers as independent contractors. See Settlement Agreement at ¶ 29 and
Exhs. A (Proposed Yucesoy Fifth Amended Complaint), B (Proposed O'Connor Fifth Amended
Complaint). As a result, the Settlement Agreement will cover claims that are brought in at
least fifteen other lawsuits currently pending in federal and California state courts, effectively
terminating those suits. 6  Settlement *1120  Agreement at ¶ 28. It could also affect proceedings
pending before various administrative bodies such as the NLRB. See NLRB v. Uber Techs.,
Inc., Board Case Nos. 20-CA-160717, 20-CA-160720 (filed September 24, 2015) (complainants
required by Settlement Agreement to withdraw charges). 7  The Settlement Agreement will also
settle all civil penalties potentially due under PAGA, ending in all likelihood all currently pending
PAGA litigation against Uber in the other lawsuits. Settlement Agreement at ¶ 105. Because PAGA
is an action on behalf of the State, the PAGA settlement included in the Settlement Agreement
would prohibit any other driver from bringing a PAGA claim (or obtaining relief through a PAGA
representative suit) for the time period up to preliminary approval, even if that driver opts out of
the Settlement Agreement. See Docket No. 732 (July 15, 2016 Joint Supp. Briefing) at 23; Docket
No. 736 (Labor & Workforce Development Agency (LWDA) Resp.) at 2.


5 Uber also contends that the release would also apply to “claims based on or reasonably
relating to the conduct alleged in the proposed settlement complaint, regardless of whether
classification as an employee is technically a requirement of that claim.” Docket No. 732
(July 15, 2016 Joint Supp. Briefing) at 26. For example, Uber would argue that a claim
“based on or reasonably related to an alleged entitlement to a tip, even though that driver
may or may not also allege she was an Uber employee” would be released by the Settlement
Agreement.Id. at 26-27.


6 These lawsuits include: (1) Price v. Uber Technologies, Inc., Case No. BC554512; (2)
Del Rio v. Uber Technologies, Inc., Case No. 3:15-cv-3667-EMC; (3) Berger v. Uber
Technologies, Inc., Case No. 3:16-cv-41-MEJ; (4) In re Uber FCRA Litigation, Case No.
3:14-cv-5200-EMC; (5) Ghazi v. Uber Technologies, Inc., Case No. CGC-15-545532;
(6) Richardson v. Uber Technologies, Inc., Case No. RG15775562; (7) Zine v. Uber
Technologies, Inc., Case No. BC591351; (8) Narsi v. Uber Technologies, Inc., Case No.
BC599027; (9) Tabola v. Uber Technologies, Inc., Case No. CGC-16-550992; (10) Barajas
v. Uber Technologies, Inc., Case No. CGC-16-550198; (11) Aquino v. Uber Technologies,
Inc., Case No. BC608873; (12) Adzhemyan v. Uber Technologies, Inc., Case No. BC608874;
(13) Gollnick v. Uber Technologies, Inc., Case No. CGC-15-547878; (14) Mokeddas v.
Uber Technologies, Inc., Case No. RG16807483; and (15) Berwick v. Uber Technologies,
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Inc., Case No. CGC-15-546378 (appeal of Labor Commissioner award). See Settlement
Agreement at ¶ 28.


7 See NLRB v. Uber Technologies, Inc., Case No. 16-80057-KAW (N.D. Cal.) Docket No.
31 (motion by Uber to stay NLRB's application for order enforcing subpoenas because of
pendency of motion for preliminary approval of settlement herein).


Finally, as noted above, the parties stipulate to the enforceability of the December 2015 Agreement,
as well as to vacating the Court's December 2015 Rule 23(d) Order and January 19, 2016 Order
regarding the arbitration agreement's notice provision and corrective cover letter (collectively, the
Rule 23(d) Orders). Settlement Agreement at ¶ 135(e). The effect of such action, if agreed to by the
Court, would be to retroactively strip drivers of the protections afforded by this Court's Rule 23(d)
order. If the Court does not agree to vacate these orders, Uber is permitted to void the Settlement
Agreement.


III. DISCUSSION


A. Standard of Review
[1]  [2]  [3]  [4] Pursuant to Federal Rule of Civil Procedure 23(e), “[t]he claims, issues, or
defenses of a certified class may be settled, voluntarily dismissed, or compromised only with the
court's approval.” As the Ninth Circuit has explained, “[t]he purpose of Rule 23(e) is to protect
the unnamed members of the class from unjust or unfair settlements affecting their rights.” In re
Syncor ERISA Litig., 516 F.3d 1095, 1100 (9th Cir.2008). Accordingly, before a court approves a
settlement, it must conclude that the settlement is “fundamentally fair, adequate, and reasonable.”
Hanlon v. Chrysler Corp., 150 F.3d 1011, 1026 (9th Cir.1998); see also Allen v. Bedolla, 787 F.3d
1218, 1222 (9th Cir.2015) (same). This inquiry:


requires the district court to balance a number of factors: the strength of the
plaintiff's case; the risk, expense, complexity, and likely duration of further
litigation; the risk of maintaining class action status throughout the trial; the
amount offered in settlement; the extent of discovery completed and the stage
of the proceedings; the experience and views of counsel; the presence of a
government participant; and the reaction of the class members to the proposed
settlement.


Hanlon, 150 F.3d at 1026; see also Churchill Vill. L.L.C. v. Gen. Elec., 361 F.3d 566, 575 (9th
Cir.2004) (same). “In determining whether the proposed settlement falls within the range of
reasonableness, perhaps the most important factor to consider is plaintiffs' expected recovery



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015281267&pubNum=0000506&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RP&fi=co_pp_sp_506_1100&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1100 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015281267&pubNum=0000506&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RP&fi=co_pp_sp_506_1100&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1100 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998157234&pubNum=0000506&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RP&fi=co_pp_sp_506_1026&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1026 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036379251&pubNum=0000506&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RP&fi=co_pp_sp_506_1222&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1222 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036379251&pubNum=0000506&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RP&fi=co_pp_sp_506_1222&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1222 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998157234&pubNum=0000506&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RP&fi=co_pp_sp_506_1026&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1026 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004223930&pubNum=0000506&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RP&fi=co_pp_sp_506_575&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_575 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004223930&pubNum=0000506&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RP&fi=co_pp_sp_506_575&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_575 





O'Connor v. Uber Technologies, Inc., 201 F.Supp.3d 1110 (2016)
95 Fed.R.Serv.3d 933, 2016 Wage & Hour Cas.2d (BNA) 268,517


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 16


balanced *1121  against the value of the settlement offer.” Cotter v. Lyft, Inc., Case No. 13–cv–
4065–VC, 176 F.Supp.3d 930, 935, 2016 WL 1394236, at *4 (N.D.Cal. Apr. 7, 2016) (internal
quotation omitted); see also Procedural Guidance for Class Action Settlements, UNITED STATES
DISTRICT COURT—NORTHERN DISTRICT OF CALIFORNIA, http://cand.uscourts.gov/
ClassActionSettlementGuidance (last visited August 12, 2016). While it is not necessarily unusual
or improper for a class action settlement agreement to release claims not originally brought by the
plaintiff, the court must consider the strength and value of those claims in deciding whether to
approve the settlement. See Cotter, 176 F.Supp.3d at 934–35, 2016 WL 1394236, at *4.


[5]  [6] “[W]hether a settlement is fundamentally fair within the meaning of Rule 23(e) is different
from the question whether the settlement is perfect in the estimation of the reviewing court.” Lane
v. Facebook, Inc., 696 F.3d 811, 819 (9th Cir.2012). However, “when ... the settlement takes place
before formal class certification, settlement approval requires a ‘higher standard of fairness.’ ”
Id.; see also Hanlon, 150 F.3d at 1026 (“settlement approval that takes place prior to formal class
certification requires a higher standard of fairness [because t]he dangers of collusion between class
counsel and the defendant, as well as the need for additional protections when the settlement is not
negotiated by a court[-]designated class representative, weigh in favor of a more probing inquiry
than may normally be required under Rule 23(e)”). This more “exacting review” is warranted “to
ensure that class representatives and their counsel do not secure a disproportionate benefit at the
expense of the unnamed plaintiffs who class counsel had a duty to represent.” Lane, 696 F.3d at
819 (internal quotation omitted).


In this case, because the Settlement Agreement covers the claims of both certified class members
and drivers who fall outside the class definition and thus have not been certified (for example,
all Massachusetts drivers and the California drivers who drove for a third-party transportation
company or under a corporate name), this Court must apply the more “exacting” standard in
determining whether this settlement is fair, adequate, and reasonable. Further, with respect to
all of the drivers, the parties propose to release all claims related to misclassification, including
many which had not been brought in this case. This not only results in the addition of claims that
Plaintiffs' counsel may not have fully investigated or reviewed, but would also eliminate at least
fifteen other cases pending in California courts wherein the claims sought to be added and waived
herein are being litigated. See Settlement Agreement at ¶ 28. Thus, exacting review is additionally
warranted as newly added claims have not been subject to class certification. Moreover, as this
Court has noted, the Court must be especially sensitive to the risk of collusion or a less than full
adversarial process where claims pending in other lawsuits are released for minimal value, in order
to induce the defendant to settle this case. 8  See Docket No. 724 at 9.


8 This is not to suggest there is something inherently wrong with releases that are broader than
the complaint; however, the reviewing court must examine, inter alia, the verdict value of
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all claims released, not just those alleged in the complaint (and the benefit obtained by the
defendant in averting existing litigation) in assessing the reasonableness of the suit.


Courts implementing Rule 23(e) have required a two-step process for the approval of class
action settlements: the Court first determines whether class action settlement deserves preliminary
approval and *1122  then, after notice is given to class members, whether final approval is
warranted. In re High–Tech Emp. Antitrust Litig., Case No. 11–CV–2509–LHK, 2014 WL
3917126, at *3 (N.D.Cal. Aug. 8, 2014). As a general matter, “there is relatively scant appellate
authority regarding the standard that a district court must apply in reviewing a settlement at
the preliminary approval stage.” Id. Some district courts “have stated that the relevant inquiry
is whether the settlement ‘falls within the range of possible approval’ or ‘within the range of
reasonableness,’ ” looking at factors such as whether the settlement is the product of non-collusive
negotiations, has no obvious deficiencies, does not improperly grant preferential treatment to class
representatives or segments of the class, and falls within the range of possible approval. Id.; see also
Harris v. Vector Mktng. Corp., Case No. C–08–5198–EMC, 2011 WL 1627973, at *7 (N.D.Cal.
Apr. 29, 2011). Although the Ninth Circuit has not specified what standard should apply at the
preliminary approval stage, “district courts often state or imply that scrutiny should be more lax.”
Cotter v. Lyft, Case No. 13–cv–4065–VC, 193 F.Supp.3d 1030, 1035–36, 2016 WL 3561742, at
*3 (N.D.Cal. June 23, 2016).


More recently, in Cotter, Judge Chhabria questioned this “lax review,” finding that:


lax review makes little practical sense, from anyone's standpoint. If the district
court, by taking a quick look rather than a careful one, misses a serious flaw in
the settlement, the parties and the court will waste a great deal of money and
time notifying class members of the agreement, only to see it rejected in the
end, requiring the parties to start over. The same is true if the district court does
identify a potentially serious flaw at the preliminary stage but waits until final
approval to conclude that it's fatal. What's worse, if a court waits until the final
approval stage to thoroughly assess the fairness of the agreement, momentum
could have a way of slanting the inquiry, in a manner that deprives the class
members of the court protection that Rule 23 demands.


Id. at 1037, at *4. “[B]y scrutinizing the agreement carefully at the initial stage and identifying any
flaws that can be identified, the court allows the parties to decide how to respond to those flaws
(whether by fixing them or opting not to settle) before they waste a great deal of time and money
in the notice and opt-out process.” Id.
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[7] The Court finds Judge Chhabria's view persuasive, particularly where, as here, the class
includes nearly 400,000 individuals, and thus a great deal of expense would be incurred and
substantial confusion could ensue were the Settlement Agreement preliminarily approved but
ultimately disapproved on final review. And, as noted above, close review is particularly warranted
where Plaintiffs seek to add new claims and drivers not previously certified, and the settlement
would settle not only the instant case but claims brought in at least fifteen other pending lawsuits
for relatively modest value. Further, the Settlement Agreement at issue has already been the subject
of numerous objections challenging its adequacy even at the preliminary approval stage. As Judge
Chhabria explained, it makes little sense to apply a lax standard at the preliminary approval stage to
factors already known and amenable to analysis. Instead, the Court finds it more prudent to apply
with full force the factors articulated by the Ninth Circuit in Hanlon and Churchill Village, while
recognizing that some of these factors—such as the reaction of class members—are not currently
known and cannot be assessed at the stage of preliminary approval and thus would have to await
the stage of final approval.


*1123  B. Hanlon Approval Factors


1. Strength of the Plaintiffs' Case; the Risk, Expense, Complexity, and Likely Duration of
Further Litigation; and the Risk of Maintaining Class Action Status


In considering the first three factors, the Court looks at the risks to both Plaintiffs and Uber in
continuing this litigation.


a. Risks to Drivers


[8] The most obvious risk to Plaintiffs is, of course, that the Ninth Circuit will uphold the validity
of the arbitration provision contained in the 2013 and/or 2014 agreements, which this Court found
was invalid as a matter of public policy in certifying the December 9, 2015 Subclass. See Ben
Hancock, Uber ADR Pact May Get Green Light, THE RECORDER, June 16, 2016 (“A panel
of federal appeals judges gave clear signs Thursday that it is ready to reverse a lower court
decision finding the arbitration agreements that Uber Technologies Inc. circulated to its drivers
were unenforceable”); Bonnie Eslinger, 9th Cir. Leans Toward Restoring Uber Arbitration Pacts,
LAW360, June 16, 2016. This risk is heightened by the Ninth Circuit's decision to grant Uber's
petition for permission to appeal the December 9, 2015 Class Certification Order. See Docket
No. 512. A finding that one or both of the arbitration clauses is valid and enforceable would
substantially change the scope and course of Plaintiffs' case, as it would likely require the vast
majority of the class to go to arbitration on their non-PAGA claims, thus jeopardizing the scope
and potential viability of the class action at bar. Plaintiffs face a considerable risk that they will not
proceed as a class action in any court, or at least be limited to a class action greatly reduced in size.
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Even if the Ninth Circuit were to limit a finding of enforceability to the more recent contracts, and
hold only the 2013 arbitration agreement not to be enforceable, this could substantially decrease
the class from approximately 240,000 drivers to 8,000 drivers, dramatically lowering any class
monetary recovery that Plaintiffs might obtain through the class action. See April 21, 2016 Liss-
Riordan Dec. at ¶ 15. Requiring the drivers to arbitrate their claims individually will likely reduce
by a substantial degree overall recovery for drivers, as typically only a fraction of individuals
pursue arbitration.


In addition to this risk to maintaining class action status, as this Court has previously noted,
Plaintiffs face risks on the merits of the case. The fundamental question of whether Uber drivers
are employees or independent contractors is not a simple one. As this Court held in denying
Uber's motions for summary judgment, there are factors under the Borello analysis that support
each side's position. While the Court found that drivers performed a service for Uber and were
therefore presumptively employees, it found that questions of fact existed as to the primary Borello
inquiry of Uber's control over the drivers. March 11, 2015 Class Certification Ord. at 15, 25.
For example, although drivers could choose their own days and hours or work, Uber controlled
certain aspects of driver performance; for instance, Uber could terminate individuals with low
acceptance rates. Id. at 21-25. Moreover, as to the secondary factors set forth in Borello, the
Court found that these factors cut both ways. Id. at 25-26. Several factors pointed in favor of
employment status, such as: (1) driving is an occupation that typically does not require close
supervision, (2) driving does not require a special skill, and (3) the drivers were performing a
regular and integral part of Uber's business. Id. at 26. On the other side, several factors favored
independent contractor status, including: (1) the drivers' use of their own vehicles, (2) the ability
of drivers to employ other drivers to drive on their own behalf, and *1124  (3) the drivers signing
an agreement stating no employment relationship was created. Id. As a result, should the issue of
employee versus independent contractor status proceed to trial, it would be up to the jury to make
the ultimate determination, the outcome of which cannot be predicted with any certainty. See id.
at 27 (finding that “[t]he application of the traditional test of employment—a test which evolved
under an economic model very different from the new ‘sharing economy’—to Uber's business
model creates significant challenges”); Cotter, 193 F.Supp.3d at 1037, 2016 WL 3561742, at *5
(“there is no straight answer to the question whether those drivers must be classified as employees
or independent contractors under California law”); cf. Alatraqchi v. Uber Techs., Inc., 9  Case No.
13-cv-3156-JSC, Docket No. 9 at 6-9 (attaching California Labor Commissioner's August 1, 2012
decision, which found that a driver was an independent contractor) with Berwick v. Uber Techs.,
Inc., Case No. 11-46739 EK (June 3, 2015), available at http://digitalcommons.law.scu.edu/
cgi/viewcontent.cgi?article=1988&context=historical (last visited August 5, 2016) (performing
Borello analysis and concluding that a driver was Uber's employee).


9 Of note, in Alatraqchi, the California Labor Commissioner found that Uber's “business
was engaged in technology and not in the transportation industry,” and thus the services
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Alatraqchi “provided were not part of the business operated by [Uber].” Alatraqchi v. Uber
Techs., Inc., Case No. 13-cv-3156-JSC, Docket No. 9 at 8. This Court came to the oppose
conclusion, finding that “it is clear that Uber is most certainly a transportation company,
albeit a technologically sophisticated one. In fact, as noted above, Uber's own marketing
bears this out, referring to Uber as ‘Everyone's Private Driver,’ and describing Uber as a
“transportation system” and the ‘best transportation service in San Francisco.’ ” March 11,
2015 Summary Judgment Ord. at 10-11.


Moreover, even if drivers were determined at trial to be employees, Uber challenges recovery on
their claims. For instance, with respect to the expense reimbursement claim, Plaintiffs' counsel
noted that Uber intended to argue that it already structured the fare to be “all-inclusive that takes
into account things like expenses.” April 21, 2016 Liss-Riordan Dec. at ¶ 31 (citing Gattuso v.
Harte–Hanks Shoppers, Inc., 42 Cal.4th 554, 559, 67 Cal.Rptr.3d 468, 169 P.3d 889 (2007) (“We
conclude that an employer may satisfy its statutory reimbursement obligation by paying employees
enhanced compensation in the form of increases in base salary or increases in commission rates, or
both, provided there is a means or method to apportion the enhanced compensation to determine
what amount is being paid for labor performed and what amount is reimbursement for business
expenses”)).


Plaintiffs' counsel also notes that there is a risk as to which IRS mileage reimbursement rate would
apply. Plaintiffs have argued for use of the fixed rate while Uber would likely advocate for use
of the variable rate, a potential reduction of 60%. Id. at ¶¶ 33-34. Further, as to Massachusetts
drivers, Plaintiffs perceive an additional risk because Massachusetts does not have an express
expense reimbursement statute, and thus recovery for expenses in Massachusetts may be less
likely. Mot. at 23 n.25; May 20, 2016 Joint Supp. Briefing at 7 (“the law is not entirely established
in Massachusetts as to whether employees may recover unreimbursed business expenses from
their employers”). Similarly, Plaintiffs acknowledged risks to their tips claim, should a jury find
that Uber's communications indicating that “tip is included” in a fare were too variable or not
widespread enough to conclude that a tip *1125  was actually included. April 21, 2016 Liss-
Riordan Dec. at ¶ 45.


There are additional risks to the claims the parties seek to add to this case and for which releases are
sought. First, as to meal and rest breaks, California courts have found liability for failure to provide
such breaks when the employer lacked a policy authorizing and permitting breaks. E.g., Benton v.
Telecon Network Specialists, Inc., 220 Cal.App.4th 701, 725–26, 163 Cal.Rptr.3d 415 (2013). But
Uber states that it has set up a system in which “drivers log in and out whenever they want, so that
there can never be any circumstance in which a driver might feel pressure (even implicitly) not
to take a break. In other words, Uber's entire system can be understood to constitute a policy of
‘permitting’ or ‘authorizing’ breaks whenever a driver wants.” July 15, 2016 Joint Supp. Briefing
at 11. There has been little argument that Uber drivers lack the freedom to choose their days and
hours of work (although there has been evidence of the control Uber exercises over drivers when
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they do report to work), see March 11, 2015 Summary Judgment Ord. at 25, creating a potential
risk that a jury would find that Uber had not deprived its drivers of meal and rest breaks.


Second, with respect to minimum wage and overtime, the primary question appears to be whether
drivers would be entitled to compensation for time spent waiting to perform a task. See Docket
No. 724 at 11. This Court previously dismissed with prejudice the minimum wage and overtime
claims in Yucesoy, finding that Plaintiffs had failed to plead specific facts to support their claim
that waiting time should be compensable. Yucesoy, Docket No. 194 at 10-11. For example, there
Plaintiffs did not explain how often ride requests came in, how many requests they had to accept,
and the magnitude of the risk of deactivation if requests were not accepted. Id. In so finding, the
Court looked to the Ninth Circuit's test in Fair Labor Standards Act cases, the same test applied by
California courts. Id.; Gomez v. Lincare, Inc., 173 Cal.App.4th 508, 523, 93 Cal.Rptr.3d 388 (2009)
(looking to the Ninth Circuit's test to determine whether an employee was free to engage in personal
activities while on call). 10  While the Court does not conclude that drivers could not prevail on this
claim were sufficient allegations pleaded and evidence presented, there are significant risks. 11


10 While the Price objectors cited the California Supreme Court's decision in Mendiola v.
CPS Security Solutions for the proposition that “on-call or standby time may require
compensation” under California law, the California Supreme Court went on to explain that
to determine whether on-call time constitutes compensable time requires a determination of
the extent of the employer's control. 60 Cal.4th 833, 840, 182 Cal.Rptr.3d 124, 340 P.3d 355
(2015). To make this determination, the California Supreme Court applied the same FLSA
factors that this Court used in Yucesoy.


11 On the other hand, Uber could be found liable for waiting time given their prior policy
of deactivating drivers for low acceptance rates, and their present policy of suspending
drivers for low acceptance rates. See Uber Deactivation Policy. Again, the problem with the
pleadings in Yucesoy was that Plaintiffs had failed to plead sufficient facts in their complaint,
despite it being their fourth complaint in that action. Yucesoy, Docket No. 194 at 10-11.


Finally, regarding the workers' compensation claims, the Court notes that the settlement is not
intended to release individual workers' compensation claims or personal injury claims against an
employer who failed to carry workers' compensation insurance. July 15, 2016 Joint Supp. Briefing
at 14. Rather, what is at issue is a claim in which a driver challenges Uber's *1126  failure to obtain
workers' compensation insurance, and seeks to recover Uber's “savings” from not obtaining such
insurance under California's Unfair Competition Law (UCL). See Docket No. 592 (Ghazi Obj.)
at 1-2. There is a risk that such a claim could not be enforced through the UCL, as the California
Supreme Court has generally found that the UCL cannot be used to recover money in which the
plaintiff does not have an ownership interest. Korea Supply Co. v. Lockheed Martin Corp., 29
Cal.4th 1134, 1143–53, 131 Cal.Rptr.2d 29, 63 P.3d 937 (2003). While the State has brought a
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similar claim under the UCL, see People ex rel. Harris v. Pac. Anchor Transp., Inc., 59 Cal.4th
772, 775–76, 174 Cal.Rptr.3d 626, 329 P.3d 180 (2014), it is not clear that private individuals
could recover under such a claim, in light of Korea Supply Co. 12


12 As for the remaining claims, some require a finding of willfulness (e.g., Cal. Lab. Code §
203 (“[i]f an employer willfully fails to pay ... any wages of an employee who is charged
or who quits”) (emphasis added); Cal. Lab. Code § 1174.5 (“Any person employing labor
who willfully fails to main the records required ... shall be subject to a civil penalty of five
hundred dollars ($500)”) (emphasis added); Cal. Lab. Code § 226.8 (concerning “willful
misclassification”)) or injury (e.g., Cal. Lab. Code § 226(e)(1)) (requiring injury for failure
to furnish accurate wage statement to be entitled to recover damages or penalty), while other
claims have problems of proof (e.g., April 21, 2016 Liss-Riordan Dec. at ¶ 75) (no evidence
that Uber delays final payment to deactivated drivers).


b. Risks to Uber


[9] While Plaintiffs thus face substantial risks both in their ability to maintain class certification
and on the merits, the Court reiterates that Uber also faces substantial risks of losing on the
misclassification question. As noted above, in its March 11, 2015 Summary Judgment Order,
this Court held, as a matter of law, “Uber's drivers render service to Uber, and thus are Uber's
presumptive employees.” March 11, 2015 Summary Judgment Ord. at 15. Thus, the burden is on
Uber to disprove an employment relationship, both in California and in Massachusetts. Id. at 16;
see also Sebago v. Boston Cab Dispatch, Inc., 471 Mass. 321, 327, 28 N.E.3d 1139 (2015) (“an
individual performing any service is presumed to be an employee[, and t]he purported employer
may rebut the presumption of employment by establishing ... three indicia of an independent
contractor relationship”) (internal quotations omitted). While Uber has emphasized that drivers are
free to pick and choose when they work, this Court has found that this freedom does not preclude
a finding of an employment relationship, as the more relevant inquiry is how much control Uber
exercises over drivers while they are on duty for Uber. March 11, 2015 Summary Judgment Ord.
at 25. Judge Chhabria recognized in Cotter that:


although a jury could be tempted to conclude that people who drove only sporadically for
Lyft should be independent contractors, it seems equally likely that the jury could analogize
Lyft drivers to restaurant workers who work in multiple venues, but only occasionally at each
particular venue. There is no dispute that, under California law, someone who picks up a couple
of restaurant shifts here and there is an ‘employee’ of that restaurant (“along with any other
restaurant where he works”).
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Cotter, 176 F.Supp.3d at 944, 2016 WL 1394236 at *11. And just as Judge Chhabria found that
“if the jury reached a similar conclusion about Lyft drivers, the consequences for Lyft would be
enormous,” the Court concludes that the consequence for Uber of an adverse jury verdict would
be substantial. Id.


Next, even if Uber were to prevail on its argument that the 2013 and/or 2014 arbitration
*1127  agreements were enforceable, it would face substantial risks and costs absent settlement.
First, PAGA claims 13  cannot be compelled to arbitration. See Iskanian, 59 Cal.4th at 360, 173
Cal.Rptr.3d 289, 327 P.3d 129; Sakkab, 803 F.3d at 431–40. 14  Thus, the employment classification
question could still be decided by this or another court in the adjudication of a PAGA claim.
See Docket No. 593 (Richardson Obj.). 15  Should a court conclude that Uber drivers are, in fact,
employees, both Plaintiffs and the LWDA conclude the statutory penalty against Uber would
exceed $1 billion. See LWDA Resp. at 3. Further, such a PAGA judgment could have an influential
and perhaps even binding effect on Uber in arbitration. In Arias v. Superior Court, 46 Cal.4th 969,
985, 95 Cal.Rptr.3d 588, 209 P.3d 923 (2009), the defendants argued that it would be unfair not
to impose class action requirements for PAGA claims because “the defendant would be a party
to every lawsuit while each of the various plaintiffs would be a party in only one lawsuit, [and
therefore] the defendant would in later lawsuits be bound by any adverse determination of the
common issues, while none of the plaintiffs would be similarly bound by prior determinations in
the defendant's favor.” The California Supreme Court concluded, however, there was no unfairness
because a PAGA judgment would be “binding not only on the named employee plaintiff but also
on government agencies and any aggrieved employee not a party to the proceeding.” Id.


13 This Court has not ruled on whether Plaintiffs may bring PAGA claims for violations
of California Labor Code sections 351 and 2802; the issue remains under submission in
O'Connor. See Docket No. 401 at 5.


14 While Plaintiffs have suggested that there is a “significant risk” that the Supreme Court will
determine that PAGA claims are arbitrable, see July 15, 2016 Joint Supp. Briefing at 27 n.26,
the Supreme Court has twice denied review of Iskanian's holding. CLS Transp. L.A., LLC v.
Iskanian, ––– U.S. ––––, 135 S.Ct. 1155, 190 L.Ed.2d 911 (2015) (denying petition for writ
of certiorari); CarMax Auto Superstores Cal., LLC v. Areso, ––– U.S. ––––, 136 S.Ct. 689,
193 L.Ed.2d 520 (2015) (denying petition for writ of certiorari on the question of whether
Iskanian is preempted by the FAA).


15 There is a substantial likelihood that a PAGA suit would not be stayed pending arbitration.
If the PAGA representative has opted out of arbitration, there is no obvious basis for a stay.
Even if the representative has not opted out and thus has both nonarbitrable and arbitrable
claims to prosecute, the decision to stay pending arbitration rests with the court's discretion.
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See ESAB Grp., Inc. v. Zurich Ins. PLC, 685 F.3d 376, 394–95 (4th Cir.2012); United
Commc'ns Hub, Inc. v. Qwest Commc'ns. Inc., 46 Fed.Appx. 412, 415 (9th Cir.2002).


Second, if one or more drivers were not bound by arbitration (e.g., because like the class
representatives in O'Connor, they opted out of arbitration), they would be free to litigate the merits
of their claims, again raising the prospect that were Uber to lose on the merits of the classification
question, that judgment would affect the outcome of arbitrations. Simply put, without the benefit
of the release and waiver conferred by the Settlement Agreement, Uber still faces a substantial
risk of litigation.


Further, even if the class were wholly or partially decertified and hundreds of thousands of drivers
were remitted to arbitration, if even a fraction of the 380,000 drivers invoked arbitration, the
mere transactional costs for Uber (in the absence of the broad release effected by the Settlement
Agreement) of arbitrating thousands of cases would be substantial, not to mention the risks of
findings of liability and imposition of damages (which for any driver could well be ten times
greater than the award scheduled under *1128  the Settlement Agreement) by the arbitrators.


2. The Amount Offered in Settlement


a. Monetary Amount


[10] Under the Settlement Agreement, Uber has agreed to make an $84 million guaranteed
payment (including a $1 million payment for PAGA), as well as a $16 million payment contingent
on the success of an IPO. As an initial matter, the Court cannot consider the $16 million contingent
payment as part of the settlement amount because there is no information on the likelihood that
this contingency will be triggered. At the June 2, 2016 hearing, Uber stated that the $16 million
payment was “very likely” based on public reports about Uber's cash infusions and analysts'
reports. See Docket No. 691 (June 2, 2016 Trans.) at 35:17-36:1. However, when the Court
requested this public information, Uber stated that “it would not be proper for Uber to provide such
information.” July 15, 2016 Supp. Briefing at 25. While Plaintiffs provide a number of articles,
none of the articles address the likelihood that an Uber IPO will yield an average valuation of
at least 1.5 times Uber's most recent valuation within 365 days from the closing of the IPO. See
Docket No. 733 (July 15, 2016 Liss-Riordan Dec. at 10 n.4). Thus, absent a showing that there is
a realistic likelihood that the additional $16 Million will be realized, the Court will only consider
the $84 million monetary amount in assessing the adequacy of the Settlement Agreement.


By comparison, Plaintiffs have estimated that the verdict value of the non-PAGA claims being
released are:
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[Editor's Note: The preceding image contains the reference for footnote 16 ].


16 The mileage provided for the expense reimbursement estimate were produced as a part of
discovery, prior to settlement discussions, and covered the period up to April 8, 2016. July
15, 2016 Joint Supp. Briefing at 9; April 21, 2016 Liss-Riordan Dec. at ¶ 35. In responding
to discovery, the parties are required to be truthful, and counsel is ethically bound to ensure
truthful responses. July 15, 2016 Joint Supp. Briefing at 9. Further, Plaintiffs' counsel
represents that they analyzed the total mileage recorded in the trip histories of Plaintiffs
Manahan and Gurfinkel, compared these numbers to the mileage produced by Uber, and
found that the figures lined up “almost exactly,” with differences of less than .2%. Id. at 9
n.13; July 15, 2016 Liss-Riordan Dec. at ¶¶ 7-8.


Mot. at 24; see also April 21, 2016 Liss-Riordan Dec. at ¶ 57. For all other non-PAGA claims,
Plaintiffs' counsel attributes no value on the basis that “there would be a substantial risk of no
recovery on this claim.” As discussed above, the Court agrees with Plaintiffs that there were
substantial risks as to the breaks claims, minimum wage and overtime claims, and workers'
compensation claims, and it was therefore reasonable for Plaintiffs' counsel to assign no or little
value to these claims when considering the overall full-verdict value. Compare with *1129  Cotter,
193 F.Supp.3d at 1038, 2016 WL 3561742, at *5 (finding that failure to assess value of a particular
gratuity claim “does not automatically invalidate the settlement they reached. If the unconsidered
claims are not particularly strong or valuable, such that they're not likely to have materially
influenced the overall settlement, counsel's failure to consider the claims would not be a basis for
rejecting the agreement”).
After considering the information provided to the Court in response to the Court's order for
supplemental briefing, the Court concludes that the parties' assessment of the value of all the non-
PAGA claims is reasonably accurate. Thus, looking solely at the monetary relief, the settlement of
$84 million constitutes about 10% of the full verdict value of the non-PAGA claims—i.e. a 90%
discount off the verdict value of the non-PAGA claims. This substantial discount is well illustrated
by the case of Ms. Berwick, who drove 6,468 miles and was awarded $3,878.08 in unreimbursed
expenses by the California Labor Commissioner, would likely receive approximately $455 if she



https://www.westlaw.com/Link/Document/Blob/Ie1e68ef0695c11e6b289010000000000.png?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentImage&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/Blob/Ie1e68ef0695c11e6b289010000000000.png?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentImage&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039283244&pubNum=0007903&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RP&fi=co_pp_sp_7903_1038&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_1038 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039283244&pubNum=0007903&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RP&fi=co_pp_sp_7903_1038&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_1038 





O'Connor v. Uber Technologies, Inc., 201 F.Supp.3d 1110 (2016)
95 Fed.R.Serv.3d 933, 2016 Wage & Hour Cas.2d (BNA) 268,517


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 26


was a California class member, or $195 if she was a California non-class member. See Liss-Riordan
Dec. Exh. 1 (average distributions); Berwick v. Uber Techs., Inc., Case No. 11-46739 EK.


b. Non-Monetary Relief


The Settlement Agreement is, of course, not limited to the $84 million payment, but includes a
number of non-monetary relief that also provide benefits to the class. However, much of this non-
monetary relief is not as valuable as the parties suggest, limiting their worth in considering the
amount being offered in settlement.


First, Uber has agreed to “promulgate a comprehensive written deactivation policy,” which will
permit deactivation only for sufficient cause. Settlement Agreement at ¶ 135(a). Notably, a driver
can no longer be deactivated because of low acceptance rates. Settlement Agreement at ¶ 135(a)(i);
see also Uber Deactivation Policy. This is a significant change from prior contracts which seemed
to allow Uber to fire its drivers for any reason at any time. See March 11, 2015 Summary Judgment
Ord. at 20. But while Uber will no longer deactivate drivers because of low acceptance rates, it
will still exercise substantial control over a driver's ability to accept or decline ride requests, as the
deactivation policy still permits Uber to “temporarily ... log[ a driver] out of the app for a limited
period of time” based on low acceptance rates. Uber Deactivation Policy; see also Travis Kalanick,
Growing and Growing Up, UBER NEWSROOM (Apr. 21, 2016), https://newsroom.uber.com/
growing-and-growing-up/ (“As part of the settlement, Uber has agreed not to deactivate drivers
who regularly decline trips when they are logged into the app.... [W]here drivers do have low
acceptance rates ... we will alert them to the issue. If things don't pick up, we may log them out
of the app for a limited period of time”).


Moreover, although Uber has added a Driver Appeal Panel to which a deactivated driver can
appeal a deactivation decision, as well as agreed to pay for the arbitration costs of a challenge to
a final deactivation decision in the event of an “excluded matter,” both these avenues of review
leave out an important reason for deactivation—low star ratings. Plaintiffs' counsel noted that
star ratings are “a frequent reason for deactivation.” June 2, 2016 Trans. at 84:12-13. While star
ratings based on customer reviews might seem to be a relatively objective basis upon which Uber
may deactivate a driver without an appeal process, but there may be value to such a process. For
instance, Uber has expressed concern about bias and subjectivity on the part of passengers with
respect to tipping; deactivations based on star ratings could likewise be subject to *1130  the same
bias and subjectivity. See June 2, 2016 Trans. at 85:9-16.


Second, the Court is not convinced that the change to tipping policy will result in the “substantially
increased income” that Plaintiffs' counsel promises. See May 20, 2016 Joint Supp. Briefing at
16. Plaintiffs' counsel suggests that if passengers tip 5% on average, Uber drivers would have
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earned an additional $125 million since 2009. Docket No. 611 (Plaintiffs' Resp. at 21). In support
of this assertion, Plaintiffs cite Lyft's model, where customers have tipped drivers more than $85
million since the company's founding. May 20, 2016 Joint Supp. Briefing at 16. Plaintiffs' $125
million valuation suffers a number of flaws. As an initial matter, it relies on a 100% tipping rate,
which is highly unlikely given that even Lyft, which includes an in-app tipping function (thus
making it clear to riders that tipping is not already included in the fare), only has a 70% tipping
rate. See Plaintiffs' Resp. at 21 n.18. By contrast, Uber has made it clear that it will not add
an in-app tipping function, thus requiring riders to tip using cash (which many riders may not
have readily on-hand, given Uber's emphasis on the cashless transaction). 17  Importantly, while
Uber has agreed to “clarify” its tipping policy to make clear that tips are not included in the fare,
it has also actively discouraged tipping, arguing that it is inconsistent with its business model,
drivers' interests, and a positive rider experience. May 20, 2016 Joint Supp. Briefing; see also Our
Approach to Tipping, UBER UNDER THE HOOD (Apr. 28, 2016), https://medium.com/uber-
under-the-hood/our-approach-to-tipping-aa0074c0fddc#.wb66dqmuq. In other words, Uber may
be permitting tipping, but it is also telling riders not to tip, further decreasing the amount of tips that
riders are likely to give. Given the lack of an in-app tipping function and Uber's active dissuasion
of tipping, the value of this tipping policy (which Uber strenuously disputes is even a change,
see May 20, 2016 Joint Supp. Briefing at 18) is, while not meaningless, not nearly as valuable
as Plaintiffs suggest. The fact that no in-app tipping function will be included will also make it
difficult, if not impossible, to measure the effectiveness of the new tipping policy.


17 Furthermore, for safety reasons, drivers may not carry much cash with which to make change
if a rider decides to tip but does not have the appropriate denominations in hand. Requiring
drivers to handle cash (or at least the public perception thereof) could also raise safety
concerns.


Finally, the parties have stipulated to the enforceability of the December 2015 Agreement and
that this Court's Rule 23(d) Orders be vacated. Settlement Agreement at ¶ 135(e). Although
included as part of the non-monetary relief, this portion of the Settlement is an additional benefit
to Uber, not the class, and the Settlement Agreement is voidable at Uber's option should the Court
not vacate its prior orders. By stipulating to the enforceability, drivers will be prevented from
challenging the validity of the December 2015 Agreement, even in cases unrelated to employment
misclassification such as whether arbitration would violate the National Labor Relations Act or
on the ground that it denies a class member a contractual right to effectual relief, a claim that has
been brought in Congdon v. Uber Technologies, Inc., Case No. 16-cv-2499-YGR. See July 15,
2015 Joint Supp. Briefing at 27.


Further, as expressed at the June 2, 2016 hearing, the Court is concerned about retroactively
vacating its orders and the potential impact on the due process rights of drivers who may not
have opted out of the December 2015 Agreement in reliance on those orders. See June 2, 2016
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Trans. at *1131  117:2-25. This is because the Court's Rule 23(d) Order specifically held that
Uber could not enforce the December 2015 Agreement until it added more robust cover letter
and notice provisions, and thus a driver was not required to exercise his or her opt-out right until
Uber complied with Court's directives. Rule 23(d) Ord. at 6-7. Uber did not comply with the
order. To retroactively revoke the protection that this Court imposed to protect the rights of drivers
without affording drivers a right to now opt-out would be to put a driver in a worse position than
if the Court had not issued the Rule 23(d) Orders at all. Such retroactive elimination of protection
afforded by the Court could raise due process issues. Cf. Gen. Motors Corp. v. Romein, 503 U.S.
181, 191, 112 S.Ct. 1105, 117 L.Ed.2d 328 (1992) (“Retroactive legislation presents problems
of unfairness that are more serious than those posed by prospective legislation, because it can
deprive citizens of legitimate expectations and upset settled transactions”); Landgraf v. USI Film
Prods., 511 U.S. 244, 266, 114 S.Ct. 1483, 128 L.Ed.2d 229 (1994) (“The Due Process Clause also
protects the interests in fair notice and repose that may be compromised by retroactive legislation;
a justification sufficient to validate a statute's prospective application under the Clause may not
suffice to warrant its retroactive application”) (internal quotation omitted). Further, vacating this
Court's Rule 23(d) would effectively circumvent and nullify both this Court's and the Ninth
Circuit's denial of Uber's motions to stay the Court's Rule 23(d) Orders on January 8 and January
13, 2016, respectively.


3. The Extent of Discovery Completed and the Stage of the Proceedings
The parties entered into the Settlement Agreement shortly before the O'Connor case was to
go to trial, after having litigated two class certification motions and two summary judgment
motions, as well as submitted their trial plans in preparation for trial. During this time, the parties
conducted a significant amount of discovery, including a combined 326 Requests for Production,
216 interrogatories, 71 requests for production, and multiple depositions, including depositions
of Uber's Senior Vice President of Operations, Ryan Graves, and five named plaintiffs. April 21,
2016 Liss-Riordan Dec. at ¶ 4. In addition, the parties exchanged discovery prior to settlement
discussions. Id. at ¶ 25; see also July 15, 2016 Joint Supp. Briefing at 6.


4. The Experience and Views of Counsel
[11] This Court previously found that Plaintiff's counsel is a “capable advocate” and a leading
practitioner in the field of employment misclassification. September 1, 2015 Class Certification
Ord. at 66. Plaintiff's counsel has strongly advocated for preliminary approval of the Settlement
Agreement, particularly after considering the risks of this Court's arbitration orders being
overturned, and even offered to reduce her fees by $10 million so that these funds could be
distributed to the class, regardless of whether the $16 million contingent payment is triggered.
Docket No. 699 at 2. However, as noted above, deference to the views of counsel must be tempered
here where the Settlement Agreement at the eleventh hour folds in new claims and class members
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at the expense of litigation pending in other courts, while attributing almost no value to those
claims, in order to induce Uber to settle the cases at bar.


5. The Presence of a Governmental Participant
In general, there has been no governmental participant in this case. However, as will be more
fully discussed below, the California LWDA has, at the invitation of the Court, submitted a letter
regarding the *1132  PAGA claim, in which it expresses serious reservation about the $1 million
allocated to the newly added PAGA claim. See LWDA Resp. at 3.


6. The Reaction of the Class Members to the Proposed Settlement
Plaintiffs' counsel submits that since the announcement of the settlement, her firm has received
feedback from more than 2,500 drivers; of these, 1,797 e-mails were from drivers wanting to
confirm they were in the class or asking how to submit a claim. 71 class members expressed
support for the Settlement Agreement, while 33 class members expressed negativity towards the
Settlement Agreement. Docket No. 613-1 (Mason Dec.) at ¶¶ 8, 12, 13, 15. However, even at this
preliminary state, this Court has received (and continues to receive) numerous objections, filed
both by individuals and attorneys representing drivers in other California cases. E.g., Docket No.
529, 536-540, 546-548, 551-553, 556, 559, 561, 567, 569-571, 579, 581, 582, 584, 592, 594, 599,
601-604, 626, 652, 662, 688, 675, 690, 737. These objectives are in addition to five motions to
intervene and one motion to disqualify Plaintiffs' counsel. Docket Nos. 588, 591, 627, 637, 644,
677.


7. Balancing the Factors
Balancing the Hanlon factors, the Court agrees with Plaintiffs' assessment that there is a substantial
risk on the arbitration question in light of the Ninth Circuit's actions thus far, a risk that many of
the objectors fail to appreciate. This risk would have the effect of substantially altering—if not
effectively terminating—the class action in this Court, as well as in pending state court cases. These
risks could well render a settlement providing for monetary relief reflecting a 90% discount off the
verdict value along with limited non-monetary relief fair and adequate. Indeed, while at the low end
of reasonable recovery, 18  the Court would be inclined, after weighing the Hanlon factors, to find
the consideration afforded by the settlement to be adequate for release of the non-PAGA claims. 19


However, the parties' inclusion of waiver of PAGA claims as part of the settlement considerably
alters the Court's assessment of the fairness and adequacy of the settlement as a whole.


18 Compare Harris v. Vector Mktg. Corp., 2011 WL 4831157, at *5, 2011 U.S. Dist. LEXIS
117927, at *15 (N.D.Cal. Oct. 12, 2011) (denying final approval of a settlement where
the actual payout to the class was 6.56% of the maximum verdict value) and Cotter, 176
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F.Supp.3d at 939-40, 943-44, 2016 WL 1394236, at *8, *11 (denying preliminary approval
of a settlement where the settlement was 8.82% of the reimbursement claim, and finding
that the settlement must be increased to 17% of the value of the reimbursement claim); with
Dunleavy v. Nadler (In re Mego Fi. Corp. Sec. Litig.), 213 F.3d 454, 458–59 (9th Cir.2000)
(finding that settlement for approximately 16.67% of the potential recovery was adequate
where the district court had “properly found that the Plaintiffs' case was weak and the risk,
expense, and complexity of trial weighed against them”).


19 The Court's reservations would lay primarily with the stipulation that the Court vacate
retroactively its Rule 23(d) orders. The Court also questions the parties' refusal to provide for
an easier Rule 23 opt-out mechanism (e.g. using e-mail, opt out forms, or hyperlinks), which
would not require drivers to send a written letter by traditional mail to the administrator in
order to opt out.


C. Private Attorneys General Act (PAGA)
In 2003, California enacted the Private Attorneys General Act of 2004. Arias, 46 Cal.4th at 980,
95 Cal.Rptr.3d 588, 209 P.3d 923. As explained by the LWDA:


By creating a cause of action under which private plaintiffs may recover civil penalties
otherwise recoverable by the state, PAGA benefits the public by augmenting the state's
enforcement capabilities, encouraging compliance with *1133  Labor Code provisions, and
deterring noncompliance. This furthers the state's policy to protect workers from substandard
and unlawful conditions and also to protect employers “who comply with the law from those
who attempt to gain a competitive advantage at the expense of their workers by failing to comply
with minimum labor standards.”


LWDA Resp. at 2 (quoting Cal. Lab. Code § 90.5(a)); see also Arias, 46 Cal.4th at 980, 95
Cal.Rptr.3d 588, 209 P.3d 923 (explaining that in passing PAGA, “[t]he Legislature declared that
adequate financing of labor law enforcement was necessary to achieve maximum compliance with
state labor laws, that staffing levels for labor law enforcement agencies had declined and were
unlikely to keep pace with the future growth of the labor market, and that it was therefore in the
public interest to allow aggrieved employees, acting as private attorney generals, to recover civil
penalties for Labor Code violations”). The California Supreme Court has also recognized that
“PAGA was clearly established for a public reason,” such that a prohibition of a representative
PAGA action would be contrary to public policy. Iskanian, 59 Cal.4th at 383, 173 Cal.Rptr.3d 289,
327 P.3d 129; see also id. at 383, 173 Cal.Rptr.3d 289, 327 P.3d 129 (explaining that a pre-dispute
PAGA waiver “serves to disable one of the primary mechanisms for enforcing the Labor Code”).


[12] A plaintiff who brings a PAGA claim “does so as the proxy or agent of the state's labor law
enforcement agencies.” Arias, 46 Cal.4th at 986, 95 Cal.Rptr.3d 588, 209 P.3d 923. Because the
“plaintiff represents the same legal right and interest as state labor law enforcement agencies,”
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the California Supreme Court has found that “a judgment in an employee's action under the act
binds not only that employee but also the state labor law enforcement agencies.” Id. In short,
because the employee's PAGA action acts as a “substitute” for a governmental action, the judgment
binds all those who would be bound by an action brought by the government, including nonparty
employees. Id. Thus, in a lawsuit which asserts a PAGA claims and seeks class certification for
labor/wage claims, even class members who opt out of the class would be bound by an adverse
PAGA judgment or settlement. For that reason, the LWDA rightly has stressed that:


It is thus important that when a PAGA claim is settled, the relief provided for
under the PAGA be genuine and meaningful, consistent with the underlying
purpose of the statute to benefit the public and, in the context of a class
action, the court evaluate whether the settlement meets the standards of being
‘fundamentally fair, reasonable, and adequate’ with reference to the public
policies underlying the PAGA.


LWDA Resp. at 2-3.


[13] Here, Plaintiffs seek formally to add the PAGA claim to the suit and settle it for $1 million,
despite having previously argued that the PAGA claim could result in penalties over $1 billion.
April 21, 2016 Liss-Riordan Dec. at ¶ 82. As noted above, the LWDA also concludes that the
verdict value of the PAGA claim in this case exceeds $1 billion. See LWDA Resp. at 3 (“LWDA
believes it is accurate to estimate the potential PAGA penalty exposure as in excess of $1 billion”).
This $1 billion amount makes up more than half of the total verdict value of the case. Plaintiffs
propose settling the PAGA claim for 0.1% of its estimated full worth. The Court is cognizant that
even if a verdict were rendered for PAGA plaintiff(s), a penalty of $1 billion could well be reduced,
as a court may reduce the penalty when “to do otherwise would result in an award that is unjust,
arbitrary and oppressive, or confiscatory.” *1134  Cal. Lab. Code § 2699(e)(2). 20 Nonetheless, as
the LWDA concludes, there is “no rationale for allocating $1 million of the proposed settlement
fund to the PAGA claim ... other than that this is a ‘round’ number and a large figure in comparison
to other PAGA settlements.” Id. The parties have failed to demonstrate how the Hanlon factors or
any other coherent analysis justifies settling the PAGA claim for such a relatively meager value.


20 See also Cotter, 193 F.Supp.3d at 1037, 2016 WL 3561742, at *5 (finding that “[a] significant
reduction” of the PAGA claim “would be appropriate” because “[t]his is not a case where a
company has deliberately evaded a clear legal obligation to provide legally required pay and
benefits to its employees[, n]or does this appear to be a case where a company negligently
failed to learn about its obligations under the wage and hour laws”).
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[14] It is important to note that where plaintiffs bring a PAGA representative claim, they take
on a special responsibility to their fellow aggrieved workers who are effectively bound by
any judgment. See Iskanian, 59 Cal.4th at 381, 173 Cal.Rptr.3d 289, 327 P.3d 129 (“When a
government agency is authorized to bring an action on behalf of an individual or in the public
interest, and a private person lacks an independent legal right to bring the action, a person who
is not a party but who is represented by the agency is bound by the judgment as through the
person were a party”). Such a plaintiff also owes responsibility to the public at large; they act,
as the statute's name suggests, as a private attorney general, and 75% of the penalties go to the
LWDA “for enforcement of labor laws ... and for education of employers and employees about
their rights and responsibilities under this code.” Cal. Lab. Code § 2699(i). This duty imposed
upon the PAGA representative is especially significant given that PAGA does not require class
action procedures, such as notice and opt-out rights. The Court must be cognizant of the risk that
despite this responsibility, there may be a temptation to include a PAGA claim in a lawsuit to be
used merely as a bargaining chip, wherein the rights of individuals who may not even be members
of the class and the public may be waived for little additional consideration in order to induce the
employer to agree to a settlement with the class.


This is not to suggest that the PAGA claim must comprise a disproportionate amount of class
settlements which include a PAGA claim, with the majority of funds going to the State simply
because the PAGA penalty has the potential to be larger than the actual claims. Such a requirement
would come at the expense of the workers, who might otherwise benefit from a larger non-PAGA
settlement. Rather, in reviewing a settlement that includes both a Rule 23 class and a PAGA claim,
the Court must closely examine both aspects of the settlement. While a proposed settlement must be
viewed as a whole, see In re Online DVD–Rental Antitrust Litig., 779 F.3d 934, 944 (9th Cir.2015),
the Court must evaluate the adequacy of compensation to the class as well as the adequacy of
the settlement in view of the purposes and policies of PAGA. In doing so, the court may apply
a sliding scale. For example, if the settlement for the Rule 23 class is robust, the purposes of
PAGA may be concurrently fulfilled. By providing fair compensation to the class members as
employees and substantial monetary relief, a settlement not only vindicates the rights of the class
members as employees, but may have a deterrent effect upon the defendant employer and other
employers, an objective of PAGA. Likewise, if the settlement resolves the important question
of the status of workers as employees entitled to the protection of the Labor Code or contained
substantial injunctive relief, this would *1135  support PAGA's interest in “augmenting the state's
enforcement capabilities, encouraging compliance with Labor Code provisions, and deterring
noncompliance.” LWDA Resp. at 2. But where, as here, the compensation to the class amounts is
relatively modest when compared to the verdict value, the non-monetary relief is of limited benefit
to the class, and the settlement does nothing to clarify the status of drivers as employees versus
independent contractors, the settlement of the non-PAGA claims does not substantially vindicate
PAGA. In these circumstances, the adequacy of settlement as a whole turns in large part on whether
the PAGA aspect of the settlement can stand on its own.
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Here, the Court cannot find that the PAGA settlement is fair and adequate in view of the purposes
and policies of the statute. Plaintiffs propose settling PAGA for only 0.1% of the potential verdict
value, a reduction that the LWDA has found has no rational basis. 21  This 99.9% reduction does
not adequately reflect the parties' respective risks, particularly when the PAGA claim would not
be subject to the same arbitration risk that this Court has found justifies in part the 90% discount
in the verdict value of the non-PAGA claims. Instead, the risks at issue rest primarily on the
merits of drivers' labor codes claims and the discretionary reduction of statutory penalties, not
on the risk of compelled arbitration. However, as discussed above, those risks are not limited
to Plaintiffs; Uber also takes on a significant risk that should a representative PAGA claim be
litigated and adjudicated, it could lose on this question (especially given that this Court has found
a presumption of employee status, see March 11, 2015 Summary Judgment Ord. at 15), and such
an adverse judgment would carry not only a direct monetary penalty, but potentially could affect
other litigation including arbitrations. Instead of adequately considering these risks to Uber and
the full value of the PAGA claim, in settling the PAGA claim herein, Plaintiffs appear to treat
the PAGA claim simply as a bargaining chip in obtaining a global settlement for Uber's benefit,
even though the PAGA claim alone is worth more than half of the full verdict value of all claims
being released. The Court shares the LWDA's view that there is “no rationale for allocating $1
million of the proposed settlement fund to the PAGA claim ... other than that this is a ‘round’
number and a large figure in comparison to other PAGA settlements,” LWDA Resp. at 3. Given
the sweeping consequences of the proposed PAGA waiver, viewed in the context of a relatively
modest settlement of the non-PAGA claims, the Settlement Agreement is not as a whole is fair,
adequate and reasonable.


21 Even if the Court was to add all $10 million from Plaintiffs' counsel's proposed reduction,
making the PAGA settlement $11 million, this would only represent 1.1% of the potential
verdict value. Moreover, this would effectively take away $10 million that could otherwise
have been distributed to the drivers, putting the burden of supporting the public interest on
the employee rather than the employer.


Even if the PAGA claim were not separately scrutinized, viewing all the claims combined (PAGA
and non-PAGA), the Settlement Agreement yields less than 5% of the total verdict value of all
claims being released. Although the litigation risks to the plaintiffs are substantial, absent the
sweeping releases conferred by the Settlement Agreement, Uber faces significant risks and costs,
regardless of the outcome of pending interlocutory appeals. The settlement as a whole as currently
structured is not fair, adequate, and reasonable.


*1136  IV. CONCLUSION
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The Court therefore DENIES Plaintiffs' motion for preliminary approval.


Although the Court denies Plaintiffs' motions for preliminary approval and thus refuses to vacate
its Rule 23(d) orders pursuant to the parties' stipulation, it will TERMINATE its Rule 23(d) orders.
The legal landscape no longer requires the protection afforded by the Orders. See Docket No. 522;
Case No. 14-5200, In re Uber FCRA Litig., Docket No. 175. Thus, Uber is permitted to issue
the December 2015 Agreement to new drivers without satisfying the enhanced notice provisions
required by the Court. Uber may also re-issue the December 2015 Agreement to current drivers,
with the exception of the certified O'Connor class and claims (which, according to Uber, they did
not intend the December 2015 Agreement to affect to begin with, see Docket No. 408, Exh. C;
Docket No. 410 at 4; Docket No. 428 at 38:24-39:7). The Court will not, however, retroactively
vacate its Rule 23(d) orders, and thus it will not deem the December 2015 Agreement effective as
to drivers who did not timely opt out of the arbitration agreement during the pendency of the Rule
23(d) orders; the Court does not rule on the enforceability of the December 2015 Agreement.


Because the Court denies Plaintiffs' motion for preliminary approval, Uber's motion to stay filed
on April 6, 2016 remains pending. Docket No. 506. The parties are ordered to meet and confer
to discuss how they wish to proceed with that motion, as well as the general status of this case in
light of the Court's ruling and the pendency of the appeals pending in the Ninth Circuit. A joint
status report will be due on September 8, 2016, and a Status Conference will be held at 10:30 a.m.
on September 15, 2016.


This order disposes of O'Connor, Docket No. 518 and Yucesoy, Docket No. 206.


IT IS SO ORDERED.


All Citations
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233 Cal.App.4th 1113
Court of Appeal, Fourth District, Division 3, California.


The PEOPLE, Plaintiff and Respondent,
v.


Anthony Wyatt CANNATA, Defendant and Appellant.


G048139
|


Filed January 29, 2015
|


Rehearing Denied February 14, 2015
|


Review Denied April 29, 2015


Synopsis
Background: Defendant was convicted in the Superior Court, Orange County, No. 10WF0041,
Carla Singer, J., of continuous sexual abuse of a child. Defendant appealed.


Holdings: The Court of Appeal, Rylaarsdam, Acting P.J., held that:


[1] defendant's admissions to psychiatrist and nurse were within the Child Abuse and Neglect
Reporting Act (CANRA) exception to the psychotherapist-patient privilege, and


[2] any error in jury instruction that lewd or lascivious acts underlying a conviction of continuous
sexual abuse of a child need not be committed “in a lewd or sexual manner” was not prejudicial.


Affirmed.


West Headnotes (7)


[1] Criminal Law Purpose
The Miranda rule is an exclusionary rule designed to protect a criminal defendant's full
opportunity to exercise the privilege against self-incrimination. U.S. Const. Amend. 5.
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[2] Criminal Law Necessity in general
Witnesses Illegally obtained evidence
Statements obtained in violation of Miranda, though inadmissible in the prosecution's
main case, are admissible for impeachment purposes if the defendant chooses to testify.


2 Cases that cite this headnote


[3] Privileged Communications and Confidentiality Construction in general
The scope and effect of statutory privileges, just like other statutory provisions, cannot be
determined by simply applying judicial notions of fairness or public policy, in the same
way the scope of a common-law rule, such as the Miranda rule, might be shaped.


[4] Privileged Communications and Confidentiality Psychotherapists
The psychotherapist-patient privilege must be construed broadly, and any exception to it
must be construed narrowly. Cal. Evid. Code § 1010.


2 Cases that cite this headnote


[5] Privileged Communications and Confidentiality Waiver of privilege
Defendant's decision to testify in his criminal trial did not waive his statutory
psychotherapist-patient privilege as to any impeachment evidence covered by the
privilege, where defendant did not seek to place his “mental or emotional condition” in
issue at trial. Cal. Evid. Code §§ 1010 et seq., 1016.


3 Cases that cite this headnote


[6] Privileged Communications and Confidentiality Child abuse or neglect
Privileged Communications and Confidentiality Psychotherapists
Defendant's admissions to psychiatrist and nurse that he committed sexual abuse of a
child were within the Child Abuse and Neglect Reporting Act (CANRA) exception to
the psychotherapist-patient privilege, where nurse was not aware that a report already had
been made against defendant under CANRA. Cal. Evid. Code §§ 11164, 11171.2(b).


3 Cases that cite this headnote
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[7] Criminal Law Elements and incidents of offense;  definitions
Any error in trial court's jury instruction that lewd or lascivious acts underlying a
conviction of continuous sexual abuse of a child need not be committed “in a lewd or
sexual manner” was not prejudicial to defendant, where defendant relied on a theory that
his touching of the victim was not “willful” on defendant's part rather than a theory the
touching was not “lewd or sexual,” and the jury expressly found true an allegation that
defendant engaged in “masturbation” with victim. Cal. Penal Code § 288.5(a); CALCRIM
Nos. 1110, 1120.


See 2 Witkin, Cal. Evidence (5th ed. 2012) Witnesses, § 239.


3 Cases that cite this headnote


**352  Appeal from a judgment of the Superior Court of Orange County, Carla Singer, Judge.
Affirmed. (Super. Ct. No. 10WF0041)


Attorneys and Law Firms


Jean Matulis, under appointment by the Court of Appeal, for Defendant and Appellant.


**353  Kamala D. Harris, Attorney General, Julie L. Garland, Assistant Attorney General,
William M. Wood and Paige B. Hazard, Deputy Attorneys General, for Plaintiff and Respondent.


OPINION


RYLAARSDAM, ACTING P.J.


*1115  Anthony Wyatt Cannata appeals from the judgment following his conviction on one count
of continuous sexual abuse *1116  of a child (Pen.Code, § 288.5, subd. (a); all further statutory
references are to this code unless otherwise specified). He was sentenced to 12 years in prison.


Defendant's conviction came in his second trial, after his first trial ended in a hung jury. He
claims the trial court erred in the second trial by ruling that, if he elected to testify on his own
behalf, his statements to a staff member at a psychiatric hospital could be used by the prosecutor
for impeachment. According to defendant, this ruling improperly forced him to choose between
testifying on his own behalf and maintaining the confidentiality of his privileged psychotherapy
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communications. We conclude the asserted privilege does not apply and therefore reject this
contention.


Defendant also contends the judgment must be reversed because the trial court instructed the jury
with CALCRIM Nos. 1110 and 1120, which, he argues, omit a required element of the charged
crimes, i.e., that the lewd or lascivious acts were committed “in a lewd or sexual manner.” We
conclude the omission, if it was one, was harmless. Given the nature of the acts described by
the victim, and the jury's express finding he had engaged in masturbation with her, there is no
reasonable possibility the jury believed his conduct with the victim was innocuous.


The judgment is affirmed.


FACTUAL AND PROCEDURAL BACKGROUND


Defendant's stepdaughter, A., told her mother, defendant's wife, he had been sexually abusing her
over an extended period of time. A.'s mother reported the alleged abuse to the Cypress Police
Department, located in Orange County, and contacted defendant by telephone. Defendant, who
had just learned of A.'s disclosure to both neighbors and to his wife, told her he was on his way to
his brother's house in Long Beach and was contemplating committing suicide. Defendant's wife
then reported this information to a member of the Cypress Police Department. Long Beach police
thereafter arrested defendant at his brother's home. Because of defendant's suicidal threats, the
police transported him to College Hospital in Los Angeles County.


Defendant was admitted to the hospital on a 72-hour involuntary hold in accordance with Welfare
and Institutions Code section 5150. According to Christal Verduzco, a hospital nurse, when a
patient is brought to College Hospital on an involuntary hold, a psychiatrist evaluates the patient,
to confirm the basis for the hold and to assess the patient's condition. In this case, defendant was
seen by Dr. Fidel. In the course of this meeting, *1117  defendant mentioned having engaged in
child sexual abuse. Fidel thereupon suspended the evaluation, in order to locate a nurse to witness
defendant's statements.


Verduzco accompanied Fidel back into the evaluation room, and joined the discussion with
defendant. Fidel then told defendant he wanted him to tell the nurse what he had already disclosed.
Defendant then told Verduzco he had been brought to the hospital because he was feeling suicidal.
He had fought with his wife because **354  she found out he had been sexually abusing her
daughter. Verduzco “asked questions for specifics,” so that she could prepare a mandated report
about the abuse. She asked defendant about the types of sexual acts they had engaged in, how often,
how long it had been going on, and whether it was consensual. He disclosed that the two of them
had engaged in oral sex, had engaged in touching each other, and he had penetrated her vaginally



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS5150&originatingDoc=I3fb9f990a82011e496a7f0c07ce33cee&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS5150&originatingDoc=I3fb9f990a82011e496a7f0c07ce33cee&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





People v. Cannata, 233 Cal.App.4th 1113 (2015)
183 Cal.Rptr.3d 351, 15 Cal. Daily Op. Serv. 1156, 2015 Daily Journal D.A.R. 1326


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5


with a finger; but he denied they engaged in intercourse. He claimed the acts were consensual.
After defendant had disclosed the information, Verduzco informed him she would have to report
it to the Los Angeles Department of Children and Family Services (DCFS).


Verduzco did not know defendant's conduct had already been reported to the police in Cypress.
She explained that, if an incident of child sexual abuse had been reported to authorities, she would
not be required to make a second report. After Verduzco's interview with defendant concluded,
she made a telephonic report to DCFS. She asked whether DCFS had already received a report
about it, and was told they had no such record. Verduzco then followed up her telephonic report
with a written report.


When defendant was first tried, he moved to exclude from evidence any statements he had made
to Verduzco. His motion was based on his contention those statements were protected by the
psychotherapist-patient privilege. (Evid.Code, § 1014.) The court took testimony from Verduzco,
outside the presence of the jury, and then granted the motion to exclude the evidence based on the
psychotherapist-patient privilege. Defendant then testified on his own behalf. The jury was unable
to reach a unanimous verdict and the court declared a mistrial.


Before defendant's second trial, the prosecutor filed a brief, arguing that, if defendant elected to
testify, his statements to Verduzco would be admissible to impeach him. The prosecutor relied on
People v. Macias (1997) 16 Cal.4th 739, 752, 66 Cal.Rptr.2d 659, 941 P.2d 838 for the proposition
that, in the wake of the voters enactment of the “Right to Truth-in-Evidence” provision (Cal.
Const., art I, § 28, subd. (f), par. (2)), as part of Proposition 8, statements obtained from a defendant
in violation of his right to remain silent—what the prosecutor referred to as “Miranda defective
statements” (see Miranda v. Arizona (1966) 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 *1118
(Miranda ))—were nonetheless admissible for impeachment purposes if the defendant elected to
testify.


Defendant responded to the prosecutor's brief by filing a motion to once again exclude his
statements to Verduzco, even for impeachment purposes. Defendant again argued the statements
were protected by the psychotherapist-patient privilege, and claimed the prosecutor was in effect
asking the court to “judicially create an impeachment exception to the psychotherapist-patient
privilege.” The trial court again concluded the statements were covered by the psychotherapist-
patient privilege, and initially concluded they would be inadmissible at trial for any purpose, even
if defendant testified on his own behalf.


But the court later changed its ruling. The court explained it had reviewed a federal district
court case, United States v. Nicholas (C.D.Cal.2008) 594 F.Supp.2d 1116 (Nicholas ), and found
persuasive its explanation why a marital communication between a defendant and his wife might
be admissible to impeach defendant if he testified, even though it would not be admissible if he
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did not. Based on Nicholas, the court concluded that, if defendant testified **355  in his own
defense, his statements to Verduzco could be admitted. Because of the ruling, defendant elected
not to testify. His lawyer made it clear to the court that, but for the change in ruling on the
impeachment issue, defendant would have testified again at the second trial. The court accepted
the representation and assured counsel “[y]our issue is preserved.”


A. testified defendant had lived with her and her mother for as long as she could remember. The first
incident of sexualized conduct between A. and defendant took place when she was approximately
10 years old. She was sitting beside him on the couch, and she reached over and touched his penis
over his clothes. She did not know why she did so. Defendant responded by putting his hand on
her chest and touching her over her clothes. Over the next couple of years, other things happened,
but she had limited recollection of specifics.


A. did remember an incident that took place when she was approximately 12 years old. She sat on
defendant's lap, and he was touching her over her clothes. She turned toward him and he began
kissing her on the lips. She stated it “freaked” her out. During this same incident, defendant also
touched her vagina and her breasts. She disclosed the incident to a friend, but mentioned only the
kiss. She told her friend it might have been an accident.


A.'s friend, in turn, told A.'s mother about the reported kiss, and the mother confronted defendant.
In the upheaval that followed, A. decided to *1119  downplay the incident and described it as
probably just an accident. Thereafter, defendant apologized to A. privately and assured her it would
not happen again.


Defendant complied with that assurance for a few months. Thereafter, when A. was 13 years
old, defendant began touching her again, and escalated to putting his mouth on her vagina. This
occurred with increasing frequency, from a few times per month, to a few times per week, and
then to perhaps every day. A. also touched defendant's bare penis, and he touched her bare breasts.
A. testified that in one instance, defendant came into the room where she was watching television
and started touching her. She took off her shorts and he took his penis out of his pants. She put her
hand on his penis and rubbed it. He orally copulated her.


A. testified she felt dirty when defendant touched her or kissed her, but she also liked the attention,
and believed that, allowing him to do these things was a way to get him to say “yes” to things
she wanted.


The abuse came to light in December 2009, when A. burst into tears in front of some friends,
after defendant had driven them home from a soccer game. When another of A.'s friends asked
A. whether defendant had hit her or touched her, A. told her of the sexual abuse. A.'s friends
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advised her she needed to leave the house, so they all went to the neighbor's house. The neighbor
telephoned A.'s mother, and A. told her mother of the sexual abuse.


Defendant learned of A.'s accusation about the same time she had spoken with her mother. He
arrived at the neighbor's house to ask A. what was the matter, and she accused him of touching
her. He denied it. Later the same day, defendant left for his brother's house in Long Beach, and
expressed the intent to commit suicide.


Defendant made statements to others from which his guilt could be inferred. For example, when
one friend asked him “[w]hy did you do this,” he reportedly hung his head and said, “I don't
know.” When the same friend asked him, “[h]ow **356  could you do this?,” he replied A. would
sometimes come up to him and grind against him, and he would try to stop her.


DISCUSSION


1. Communications protected under the psychotherapist-patient privilege
Defendant first argues the trial court erred by ruling that if he testified in his own defense, the
prosecution could introduce privileged statements he made to Verduzco. Defendant claims this
ruling improperly forced him to *1120  elect between his constitutional right to testify on his own
behalf, and his right to preserve the confidentiality of his psychotherapist-patient communications.


It is well settled that “[o]n appeal we consider the correctness of the trial court's ruling itself, not
the correctness of the trial court's reasons for reaching its decision.” (People v. Letner and Tobin
(2010) 50 Cal.4th 99, 145, 112 Cal.Rptr.3d 746, 235 P.3d 62; People v. Zapien (1993) 4 Cal.4th 929,
976, 17 Cal.Rptr.2d 122, 846 P.2d 704.) This rule is of particular significance here, because while
the trial court's reasons for concluding defendant's statements to Verduzco would be admissible
for impeachment purposes if he testified were incorrect, the ultimate decision was proper.


1.1 There is no general rule permitting communications protected under the psychotherapist-
patient privilege to be admitted for impeachment purposes.


In arguing that his communications with Verduzco were inadmissible at trial, defendant relied
on the statutorily created psychotherapist-patient privilege, contained in Evidence Code section
1010, et. seq. However, neither the prosecutor's assertion that defendant would forfeit his right
to exclude the communications if he testified, nor the trial court's ultimate ruling on that issue,
focused on the specific claim of privilege.


Instead, the prosecutor argued defendant would waive his privilege to exclude potentially
incriminating evidence under an exception to the Miranda exclusionary rule if he chose to testify,
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while the trial court adopted a federal court's analysis pertaining to a common law marital privilege
(see Trammel v. United States (1980) 445 U.S. 40, 100 S.Ct. 906, 63 L.Ed.2d 186 ) in ruling that
defendant's testimony could be impeached with the otherwise privileged communication if he did
so. But, while the statutory psychotherapist-patient privilege, the Miranda rule and the federal
common law marital privilege all invoke the concept of a privilege, none is governed by the same
analysis under California law.


[1] The psychotherapist-patient privilege, like the lawyer-client privilege (Evid.Code, § 954), the
physician-patient privilege (Evid.Code, § 994), the marital communications privilege (Evid.Code,
§ 970) and the clergy-penitent privilege (Evid.Code, § 1033), are contained in the Evidence Code
to protect the privacy of certain confidential relationships. (See People v. Stritzinger (1983) 34
Cal.3d 505, 511, 194 Cal.Rptr. 431, 668 P.2d 738.) By contrast, the Miranda rule, invoked by
the prosecutor, is an “exclusionary rule” (People v. Andreasen (2013) 214 Cal.App.4th 70, 86,
153 Cal.Rptr.3d 641) designed to protect a criminal defendant's “ ‘full opportunity to exercise the
privilege *1121   against self-incrimination.’ ” (People v. Lessie (2010) 47 Cal.4th 1152, 1162,
104 Cal.Rptr.3d 131, 223 P.3d 3 (Lessie ).) The rule under Miranda is remedial, designed to ensure
interrogators obtain no advantage from ignoring a defendant's invocation of his constitutional right
to remain silent. ( **357  People v. Andreasen, supra, 214 Cal.App.4th at p. 86, 153 Cal.Rptr.3d
641.)


[2] In 1971, the United States Supreme Court concluded statements obtained in violation of
the Miranda rule would nonetheless be admissible for impeachment purposes if the defendant
elected to testify in his own defense. (Harris v. New York (1971) 401 U.S. 222, 91 S.Ct. 643,
28 L.Ed.2d 1.) And after the California voters passed Proposition 8 in 1982, which “amended
the state Constitution to limit the courts' power to exclude relevant evidence from criminal
proceedings” (Lessie, supra, 47 Cal.4th at p. 1163, 104 Cal.Rptr.3d 131, 223 P.3d 3.), our Supreme
Court held this amendment also forbade our state courts from excluding self-incriminatory
statements made during custodial interrogation if defendant chose to testify. (People v. May (1988)
44 Cal.3d 309, 318, 243 Cal.Rptr. 369, 748 P.2d 307 (May ).) Thus, after May, the rule in both
state and federal courts has been that statements obtained in violation of Miranda—what the
prosecutor in this case referred to as “Miranda-defective” statements—though inadmissible in the
prosecution's main case, are admissible for impeachment purposes if the defendant chooses to
testify.


Significantly, however, the passage of Proposition 8 did nothing to change the scope of existing
statutory privileges contained in our Evidence Code, including the psychotherapist-patient
privilege defendant relied upon in this case. To the contrary, the proposition expressly states
“[n]othing in this section shall affect any existing statutory rule of evidence relating to privilege
or hearsay....” (Cal. Const., art. I, § 28, subd. (f), par. (2), italics added.) Our Supreme Court
explicitly recognized this distinction in May, acknowledging “the ‘Truth-in-Evidence’ provision
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of our Constitution was probably intended by the California voters as a means of (1) abrogating
judicial decisions which had required the exclusion of relevant evidence solely to deter police
misconduct in violation of a suspect's constitutional rights under the state Constitution, while (2)
preserving legislatively created rules of privilege insulating particular communications, such as
the attorney-client or physician-patient privilege.” (May, supra, 44 Cal.3d at p. 318, 243 Cal.Rptr.
369, 748 P.2d 307.)


And although our Supreme Court also suggested in May that it “seems reasonable” to stretch the
United States Supreme Court's statement in Harris v. New York, supra, 401 U.S. at page 225, 91
S.Ct. 643, that a defendant's privilege to remain silent “ ‘cannot be construed to include the right to
commit perjury’ ” (italics omitted) if he later elects to testify, into a conclusion, “that no privilege,
statutory or otherwise, protected defendant from impeachment in this case” (May, supra, 44 Cal.3d
at p. 319, 243 Cal.Rptr. 369, 748 P.2d 307), the suggestion was purely dicta, and unsupported by
any analysis.


*1122  [3] In fact, the scope and effect of statutory privileges, just like other statutory provisions,
cannot be determined by simply applying judicial notions of fairness or public policy, in the same
way the scope of a common-law rule, such as the Miranda rule, might be shaped. Instead, where our
Legislature has enacted rules applicable to a category of protected communications by codifying
a privilege, we are bound by its pronouncement in the same manner as we are with other statutes.
(See, e.g., Coito v. Superior Court (2012) 54 Cal.4th 480, 488, 142 Cal.Rptr.3d 607, 278 P.3d 860
[treating interpretation of work product privilege as ordinary matter of “statutory construction”] );
La Jolla Group II v. Bruce (2012) 211 Cal.App.4th 461, 149 Cal.Rptr.3d 716 [applying ordinary
rules of statutory construction to the litigation privilege].


**358  [4] And as pertains to the psychotherapist-patient privilege, the Legislature has enacted
detailed rules, encompassing 19 sections of the Evidence Code. (Evid.Code, §§ 1010–1027.)
Several of these statutes set forth exceptions to the psychotherapist-patient privilege. (See, e.g.,
Evid.Code, §§ 1016 [patient litigant], 1018 [services sought in aid of crime or tort], 1023
[proceeding to determine sanity of defendant], 1024 [patient a danger to self or others].) Moreover,
we are bound by the pronouncements of our own Supreme Court that the psychotherapist-patient
privilege must be construed broadly, and any exception to it must be construed narrowly. (People
v. Stritzinger, supra, 34 Cal.3d at pp. 511–513, 194 Cal.Rptr. 431, 668 P.2d 738.)


[5] Consequently, while it would have been appropriate for the trial court to view a defendant's
decision to testify as a waiver of his right to exclude evidence under the Miranda rule, defendant
never invoked Miranda, and the analysis, which supports admission of those communications for
impeachment purposes under that rule, cannot be automatically applied to defendant's separate
statutory right to exclude evidence under the psychotherapist-patient privilege. The trial court was
correct in its initial refusal to equate the two.
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But, the trial court then erred when it reversed its initial ruling in reliance on Nicholas, the federal
district court case, which analyzed whether evidence protected by the federal common law marital
privilege would be admissible to impeach a defendant if he chose to testify. The federal court,
which is not bound by the California Evidence Code, was free to simply analogize the exclusion
of evidence under the common law marital privilege to the exclusion of evidence protected by
the Miranda rule, and to reason that “[t]he marital communications privilege, like all evidentiary
privileges, is not absolute and is construed narrowly because ‘[p]rivileges obstruct the search for
the truth’ ” (Nicholas, supra, 594 F.Supp.2d at pp. 1123–1124), and to then conclude use of such
privileged communications for impeachment purposes might be appropriate because “[e]ven the
most sacrosanct privileges *1123  must give way to the jury's obligation to find the truth in some
circumstances” (id. at p. 1124). However, the trial court below was not free to simply employ
the same analysis without considering either the specific provisions governing the scope of the
psychotherapist-patient privilege under California law (Evid.Code, § 1010, et seq.), or California
courts' decisions interpreting it.


And, when we consider the statutory scheme ourselves, we can find no provision that would allow
an otherwise privileged communication between a psychotherapist and patient to be admitted into
evidence for impeachment purposes merely because the patient elects to testify at a trial. As the
prosecutor argued below, there is a statutory “patient-litigant” exception to the privilege, which
allows admission of “relevant” communications between the psychotherapist and patient, when a
patient (or his representative) elects to place the patient's “mental or emotional condition” in issue
at trial. (Evid.Code, § 1016; In re Lifschutz (1970) 2 Cal.3d 415, 421, 85 Cal.Rptr. 829, 467 P.2d
557.) But defendant was not seeking to do this here.


Nevertheless, as we explain below, the court's decision to admit the evidence was appropriate
because defendant's statements were exempt from the psychotherapist-patient privilege in the first
instance.


1.2 Defendant's statements to Verduzco were not covered by the psychotherapist-patient
privilege.


Generally, a patient's communications with a psychotherapist are privileged, and **359  the
patient may refuse to disclose them and can prevent others from doing so. (Evid.Code, § 1010, et
seq.) The privilege covers not only communications made exclusively to the psychotherapist, but
also those communications disclosed to third parties who, as far as the patient is aware, are present
to further the interest of the patient in the consultation. (Evid.Code, § 1012.)


[6] But one of the exceptions to the psychotherapist-patient privilege involves “mandated” reports
of child sexual abuse pursuant to the Child Abuse and Neglect Reporting Act. (§ 11164, et seq.;
CANRA.) CANRA requires certain “mandated reporters,” including psychiatrists and nurses, to
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report instances of suspected child abuse, including child sexual abuse, to authorities. Section
11166 provides, with two exceptions not relevant here, “a mandated reporter shall make a report to
an agency specified in Section 11165.9 whenever the mandated reporter, in his or her professional
capacity or within the scope of his or her employment, has knowledge of or observes a child whom
the mandated reporter knows or reasonably suspects has been the victim of child abuse or neglect.
The mandated reporter shall make an initial report by *1124  telephone to the agency immediately
or as soon as is practicably possible, and shall prepare and send, fax, or electronically transmit a
written followup report within 36 hours of receiving the information concerning the incident.” (Id.,
subd. (a), italics added.) Information reported to authorities pursuant to CANRA by physicians
or psychotherapists is expressly exempted from the physician-patient or psychotherapist-patient
privilege for purposes of “any court proceeding or administrative hearing.” (§ 11171.2, subd. (b).)


Defendant argues that, notwithstanding this exemption, his statements to Verduzco remained
privileged because at the time he spoke with her, his alleged abuse of A. had already been reported
to the police in Cypress—and thus Verduzco had been relieved of any obligation to report the same
abuse under CANRA. Defendant bases this argument on People v. Stritzinger, supra, 34 Cal.3d
505, 194 Cal.Rptr. 431, 668 P.2d 738 (Stritzinger ), in which our Supreme Court concluded that
a psychotherapist, who had already reported potential child sexual abuse to the police, had no
obligation to report the abuse a second time, based on the defendant's subsequent revelation of the
same information. Thus, the Stritzinger defendant's own statements to the therapist fell outside of
CANRA's reporting requirements and remained privileged.


This case is distinguishable. In Stritzinger, the Supreme Court merely concluded that, once a
psychotherapist had reported an incident of suspected child abuse in accordance with CANRA,
he was not required to report the same details of the same abuse again. But the Supreme Court
made clear that if the therapist “had first learned of the fondling incidents from defendant himself,
he would have been bound to report that information as provided in the act.” (Stritzinger, supra,
34 Cal.3d at p. 513, 194 Cal.Rptr. 431, 668 P.2d 738, italics added.) This is what happened here.
Verduzco, a mandated reporter, first learned of defendant's abuse of A. from defendant himself.
Moreover, Stritzinger also states if the therapist had “learned from defendant of possible further
child abuse—whether additional incidents involving Sarah, or other incidents with another child
—he would, of course, have been required to report these new suspicions.” (Ibid.) And of course, if
the therapist had not made the first report himself, he would have no idea whether the incidents he
learned of from the patient **360  were the same incidents which may have already been reported
by someone else—even if he did have reason to believe someone else might have already made
a report. Thus, Stritzinger does nothing to relieve a therapist from the initial obligation to report
under CANRA.


And because the information reported to authorities pursuant to CANRA is expressly exempted
from the psychotherapist-patient privilege for purposes of “any court proceeding or administrative
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hearing” (§ 11171.2, subd. (b)), the information in Verduzco's report was not covered by that
privilege.


*1125  Therefore, the trial court did not err by ruling that, if defendant chose to testify, the
prosecutor could introduce the statements he made to Verduzco for impeachment purposes.
Because the statements Verduzco reported to DCFS were excluded from the psychotherapist-
patient privilege in the first instance, the privilege would not have prevented the statements from
being introduced into evidence.


2. Any Error in the Jury Instructions Was Harmless.
[7] Defendant also contends his conviction must be overturned because the trial court improperly
relied on CALCRIM Nos. 1110 (Lewd or Lascivious Act: Child Under 14 years (Pen.Code, §
288(a))) and 1120 (Continuous Sexual Abuse (Pen.Code, § 288.5(a))) in its instructions to the
jury. Defendant argues these form instructions are flawed because while both specify the improper
touching of the child must be done by the defendant “willfully” and “with the intent of arousing,
appealing to or gratifying the lust, passions or sexual desires of [himself] or the child” (CALCRIM
No. 1110; CALCRIM No. 1120 [same effect] ), they both also state the touching “need not be done
in a lewd or sexual manner.”


According to defendant, the problem with these instructions is that they omit one required element
of the charged crimes; i.e., that the defendant “willfully and lewdly ” commits a “lewd and
lascivious act ... upon or with the body, or any part or member thereof, of a child who is under
the age of 14 years, with the intent of arousing, appealing to, or gratifying the lust, passions, or
sexual desires of that person or the child.” (§ 288, subd. (a), italics added.) Defendant points out
that, while one court has already rejected this argument (People v. Sigala (2011) 191 Cal.App.4th
695, 700, 119 Cal.Rptr.3d 674 (Sigala ) [finding that “[r]ead as a whole” this part of the instruction
is consistent with the Supreme Court's earlier holding lewdness is inherent in the requirement
that “the touching must be accompanied by the intent for ‘sexual gratification’ ”] ), another court
explicitly questioned this conclusion. In People v. Cuellar (2012) 208 Cal.App.4th 1067, 1071,
145 Cal.Rptr.3d 898 (Cuellar ), the court pointed out that, while “[i]t may be that, ‘read as a whole’
the sentence does no harm, ... we think that is subject to question. It certainly does no good.” (Id.
at p. 1071, 145 Cal.Rptr.3d 898.)


But the Cuellar court does not actually disagree with Sigala. Instead, the opinion merely “urge[s]
that the Judicial Council's Advisory Committee on Criminal Jury Instructions reconsider the
language of this sentence and propose new language that simply states that the touching need not
be made to an intimate part of the victim's body, so long as it is done with the required intent. If that
revision is made, the two sentences would complement each other and any arguable inconsistency
would be removed.” (Cuellar, supra, 208 Cal.App.4th at pp. 1071–1072, 145 Cal.Rptr.3d 898,
italics added.)
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**361  *1126  Cuellar ultimately finds it unnecessary to resolve the arguable inconsistency,
because it concludes that, in light of the evidence presented, the instructions, taken as a whole,
would not have confused the jury. The court noted “virtually all of the touching described in
the testimony was sexual, rather than incidental, in nature.” The same is true here as well.
Although defendant argues there were incidents of innocuous, or incidental, touching described
in the testimony, and suggests the jury might have been focusing on those incidents when it
voted to convict, the argument is not persuasive. The incidents defendant relies upon include
(1) the testimony of a third party, who related A. had originally told him defendant had once
“inadvertently” kissed her when both were reaching for the television remote control, and (2) the
testimony of a different third party, who related defendant had described incidents where A. would
sit on his lap and “grind him” and he would “push her off.”


But neither of those incidents of innocuous touching could have been the basis for defendant's
conviction. As for the inadvertent kiss while reaching for the remote, A. acknowledged that, while
she had once described the incident as such, because she initially wanted to avoid getting either
defendant or herself into trouble, in reality the kiss had been quite intentional on defendant's
part. It freaked her out. Moreover, if the jury had nonetheless believed the kiss had actually been
inadvertent, it could not have relied on this incident as the basis of a conviction. Whether or not the
jury understood the alleged touching was required to be distinctly “lewd,” there was no question
they were clearly instructed it was required to be “willful[ ].” We presume the jury complied
with this very clear aspect of the instructions, and thus it would not have convicted based on
an inadvertent kiss. “[T]he jury is presumed to follow the trial court's instructions.” (People v.
Fuiava (2012) 53 Cal.4th 622, 669, 137 Cal.Rptr.3d 147, 269 P.3d 568; People v. Cline (1998) 60
Cal.App.4th 1327, 1336, 71 Cal.Rptr.2d 41.)


The supposed incidents of grinding are similarly insufficient as a basis for conviction. According
to what was described, A. was the aggressor in these incidents, and defendant pushed her off his
lap when she began acting inappropriately. Thus, these incidents include neither “willfulness” on
defendant's part, nor reflect he had any “intent of arousing, appealing to, or gratifying the lust,
passions, or sexual desires of [himself] or the child.” (CALCRIM No. 1110.)


Finally, the fact the jury expressly found true defendant had engaged in “masturbation” with A.
belies the notion the jury might have actually believed his touching of her was somehow innocuous.
Based on the evidence as well as the jury's verdict, we find no basis for concluding the jury might
have been misled into convicting defendant of the charged crimes based on incidents of innocuous
or incidental touching.
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*1127  DISPOSITION


The judgment is affirmed.


WE CONCUR:


IKOLA, J.


THOMPSON, J.


All Citations


233 Cal.App.4th 1113, 183 Cal.Rptr.3d 351, 15 Cal. Daily Op. Serv. 1156, 2015 Daily Journal
D.A.R. 1326
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314 F.3d 1180
United States Court of Appeals, Tenth Circuit.
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Kevin C. Wells; Charles R. Wiggins; Ken Kamon, Plaintiffs–Appellees,
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Shell CO2 Company, Ltd., a Texas limited partnership; Kinder Morgan
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Bruce Tefft; Lucinda Davis; Charles Butler, Objectors–Appellants.
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Synopsis
Objectors appealed from order of the United States District Court for the District of Colorado, Zita
L. Weinshienk, J., approving settlement in unit interest owners' class action challenging pricing
of carbon dioxide produced in unit that was used to enhance production from older oilfields. The
Court of Appeals, Stephen H. Anderson, Circuit Judge, held that: (1) objectants' due process rights
were not violated when district court refused to let them present live testimony in support of their
objections at final fairness hearing, present rebuttal affidavits, or cross-examine fairness expert;
(2) class counsel's representation of all subgroups did not make class representation inadequate;
and (3) settlement was not product of collusion.


Affirmed.


West Headnotes (10)


[1] Federal Courts Constitutional rights, civil rights, and discrimination in general
Due process issues, which call for legal conclusions, are subject to de novo review.


2 Cases that cite this headnote


[2] Federal Courts Compromise and Settlement
Court of Appeals reviews district court's approval of settlement agreement for an abuse
of discretion.


21 Cases that cite this headnote


[3] Federal Courts Abuse of discretion in general
In reviewing a district court's determination for abuse of discretion, Court of Appeals will
not disturb the determination absent a distinct showing it was based on a clearly erroneous
finding of fact or an erroneous conclusion of law or manifests a clear error of judgment.


4 Cases that cite this headnote


[4] Compromise, Settlement, and Release Hearing
Compromise, Settlement, and Release Evidence; Affidavits
Constitutional Law Compromise and settlement
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Due process rights of unit interest owners who objected to proposed class action settlement
in action challenging pricing of carbon dioxide produced in unit that was used to
enhance production from older oilfields were not violated when district court refused to
let them present live testimony in support of their objections at final fairness hearing,
present rebuttal affidavits, or cross-examine fairness expert; owners received notice and
participated in case after their intervention motions were filed. U.S.C.A. Const.Amend. 14.


7 Cases that cite this headnote


[5] Constitutional Law Notice and Hearing
Fundamental requirement of due process is the opportunity to be heard at a meaningful
time and in a meaningful manner.


6 Cases that cite this headnote


[6] Compromise, Settlement, and Release Hearing
Objecting shareholder is not entitled, as a matter of right, to an evidentiary hearing during
a settlement hearing.


[7] Federal Civil Procedure Representation of class;  typicality;  standing in general
Legal adequacy of class representative is determined by: (1) whether named plaintiffs and
their counsel have any conflicts of interest with other class members, and (2) whether
named plaintiffs and their counsel will prosecute the action vigorously on behalf of the
class. Fed.Rules Cr.Proc.Rule 23(a)(4), 18 U.S.C.A.


208 Cases that cite this headnote


[8] Compromise, Settlement, and Release Mines and minerals; oil and gas
Class counsel's representation of all subgroups in unit interest owners' class action
challenging pricing of carbon dioxide produced in unit that was used to enhance production
from older oilfields did not make class representation inadequate, so as to preclude
approval of settlement; court, not the parties, determined the allocation of the settlement
between the various subgroups, each subgroup had its own class representative during
settlement negotiations, and fairness expert spent considerable time reviewing details of
the settlement and the allocation, including recommending some modifications, which the
district court accepted. Fed.Rules Cr.Proc.Rule 23(a)(4), 18 U.S.C.A.
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125 Cases that cite this headnote


[9] Compromise, Settlement, and Release Mines and minerals; oil and gas
Settlement in unit interest owners' class action challenging pricing of carbon dioxide
produced in unit was not product of collusion, so as to preclude approval of settlement
as fair, reasonable, and adequate, although defendants had defeated two prior motions
for class certification, then supported certification in connection with settlement; it was
not inconsistent to oppose certification when all types of interests were involved with no
differentiation between different subgroups, but to support it when each subgroup was
separated into its own class with its own class representative. Fed.Rules Cr.Proc.Rule
23(a), 18 U.S.C.A.


45 Cases that cite this headnote


[10] Compromise, Settlement, and Release Plaintiff-shopping; reverse auctions
Existence of competing class actions in another district did not establish that class action
settlement was a collusive reverse auction, absent concrete evidence of collusion.


13 Cases that cite this headnote


Attorneys and Law Firms


*1182  Gary J. Cruciani, McKool Smith, P.C., Dallas, TX (Jean E. Dubofsky, Jean E. Dubofsky,
P.C., Boulder, Colorado, and Dean Neuwirth, Burke & Neuwirth, P.C., with him on the briefs) for
Objectors–Appellants.


Marie Roach Yeates, Vinson & Elkins, L.L.P., Houston, TX (Andrew McCollam III, Gwen J.
Samora, Vinson & Elkins, L.L.P., Houston, Texas; Kent Sullivan, Stinson Morrison Hecker LLP,
Kansas City, MO; Phillip D. Barber, Phillip D. Barber P.C., Denver, CO; Shannon H. Ratliff, Akin
Gump Strauss Hauer & Feld, LLP, Austin, TX; Robert E. Youle, Brian G. Eberle, Sherman &
Howard, L.L.C., Denver, CO; John F. Shepherd, Holland & Hart L.L.P., Denver, CO, with her on
the briefs) for Defendants–Appellees.


John M. Cogswell, Buena Vista, Colorado and Michael J. Heaphy, Denver, CO, submitted a brief
on behalf of Plaintiffs–Appellees.


Before TACHA, ANDERSON, and EBEL, Circuit Judges.
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Opinion


STEPHEN H. ANDERSON, Circuit Judge.


This appeal arises from the district court's approval of a $70 million class action settlement of
four related cases involving the production of carbon dioxide (CO2) contained within the McElmo
Dome Unit in Colorado. Appellants are eleven objectors (“Objectors”) who assert interests in
several small royalty and overriding *1183  royalty interests in the McElmo Dome Unit, and who
object to the settlement. 1  For the reasons that follow, we affirm the district court's approval of
the settlement.


1 Objectors are members of only two of the three class actions involved in this case and purport
to appeal the settlement only as it relates to those two classes. Plaintiffs have filed a Motion
to Partially Dismiss this appeal on the ground that Objectors are not class representatives,
have made no effort to achieve that status, and therefore do not represent the class members
in those two cases and can only object to the settlement as it affects their own individual
interests. Plaintiffs seek dismissal of the appeals as to all class members other than Objectors
because, inasmuch as the settlement agreement provides that there shall be no distributions
as long as there are appeals pending, the pendency of Objectors' appeals prevents any
distribution.
While we are sympathetic to Plaintiffs' plight, we can see no practical way to separate
Objectors' individual interests from those of the other class members without upsetting the
entire settlement fund. Moreover, in Devlin v. Scardelletti, 536 U.S. 1, 122 S.Ct. 2005, 153
L.Ed.2d 27 (2002), in which the Supreme Court held that nonnamed non-intervening class
members objecting to the approval of a settlement may appeal that approval even though
they were not permitted to intervene, the Court noted that such an objector “will only be
allowed to appeal that aspect of the District Court's order that affects him.” Id. at 2013, 2010.
The Court described that “aspect,” however, as “the District Court's decision to disregard
his objections.” Id. at 2010. Objectors' objections were directed at the entire settlement. We
therefore deny Plaintiffs' motion to partially dismiss the appeals.


BACKGROUND


The first of the four related actions was filed in October 1996 as a purported class action on
behalf of a coalition (“Coalition”) of more than seventy McElmo Dome interest owners against
various Shell Oil Company and Mobil Oil Company entities and the Cortez Pipeline Company
(collectively “Defendants”). CO2 Claims Coalition v. Shell Oil Co., No. 96–Z–2451 (D.Colo. filed
Oct. 22, 1996). The Coalition's claims generally were for damages and for future relief caused by
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the wrongful pricing by Defendants of CO2 that was transferred through the Cortez Pipeline to
oilfields in West Texas where Defendants used it to enhance oil production from older oilfields.
After class certification was denied on two separate occasions because the court determined that
the alleged class members' interests were too divergent to warrant class certification, the Coalition
case proceeded as an individual (non-class) action.


Subsequently, in September 2000, three class actions were filed representing the three subgroups
of interest holders in the McElmo Dome Unit, royalty interest owners (“RIOs”), the overriding
royalty interest owners (“ORIOs”), and the small share working interest owners (“SSWIOs”). The
three class actions are Ainsworth v. Shell Oil Co., No. 00–Z–1856 (D.Colo. filed Sept. 22, 2000)
(on behalf of the McElmo Dome RIOs); Rutter & Wilbanks Corp. v. Shell Oil Co., No. 00–Z–1854
(D.Colo. filed Sept. 22, 2000) (on behalf of McElmo Dome ORIOs); and Watson v. Shell Oil Co.,
No. 00–Z–1855 (D.Colo. filed Sept. 22, 2000) (on behalf of the SSWIOs). The proposed class
representative for each action was alleged to be a holder of the specific type of interest involved in
the action, and represented similarly situated unnamed class members. The claims asserted were
largely identical to those claims asserted in the CO2 Claims Coalition action.


Objectors' counsel, Gary Cruciani, is the lead counsel in two competing class actions against the
Defendants filed on behalf of certain McElmo Dome ORIOs and RIOs in the probate court of
Denton County, Texas: *1184  Shores v. Mobil Oil Corp., No. GC–99–01184 (Denton County
Prob. Ct. filed Dec. 22, 1999) (on behalf of ORIOs); First State Bank of Denton v. Mobil Oil Corp.,
No. 8552–01 (Denton County Prob. Ct. filed March 2001) (on behalf of RIOs).


By the summer of 2001, the CO2 Claims case was nearing trial, after extensive discovery and other
pretrial proceedings. After sporadic mediation efforts, at the encouragement of the district court,
in August 2001, the Colorado parties pursued mediation under the guidance of former Colorado
Supreme Court Justice Howard Kirshbaum. After more than seven weeks of negotiation, the parties
agreed to and signed a settlement of all four actions (The CO2 Claims Coalition action and the
three class actions) on September 24, 2001. They also filed a joint motion for preliminary approval
of the settlement.


The basic terms of the settlement were as follows: defendants agreed to pay almost $52.9 million in
cash, with 8% interest from August 21, 2001, until the final payment, the actual sum to be adjusted
up or down based upon the number of actual subscribers to the settlement; defendants agreed to
pay future relief of various sorts, which future relief the district court determined had a present
value of $22.5 million; and the actual allocation of the settlement funds was to be determined
by the district court. As finally adjusted, the settlement fund was $50,430,308.00. The settlement
essentially required a minimum of 90% participation. After opt-outs, the final subscription rate to
the settlement was as follows: 99.7869% of the RIOs; 87.5882% of the ORIOs; and 99.9996% of
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the SSWIOs. In total, the subscription percentage was 96.0081%. Objectors have not opted out
of the Colorado settlement.


Meanwhile, on August 30, 2001, two of the Objectors (two of the Texas class representatives)
acting on behalf of a named plaintiff in each of the two competing Texas actions, filed motions
to intervene in the Colorado proceedings in order to object to the upcoming settlement. After
the Plaintiffs in the Colorado proceedings had filed various motions, including the motion for
preliminary approval of the class action settlement on behalf of the three class actions (Rutter,
Ainsworth, and Watson) and a motion to appoint a fairness expert to review the fairness of the
overall settlement, including any allocation as determined by the court, the district court held
a status conference on October 1, 2001. After hearing from the two Objectors' counsel at the
October 1 status conference, the district court established a briefing schedule on Objectors' motion
to intervene.


Accordingly, Objectors appeared and argued at an October 26 hearing on their motion to intervene,
at the conclusion of which the district court denied the motions to intervene, “primarily ... on
timeliness.” App. Vol. XV, tab 134 at 5010. Then, a hearing on preliminary settlement approval
took place on November 14. The court noted that although it was not permitting the Objectors to
formally intervene, it would permit them to file amicus briefs. On December 6, the court signed
the order conditionally certifying the class, preliminarily approving the settlement, and formally
appointing James Lyons as the fairness expert. Mr. Lyons was specifically directed to address the
following matters:


(1) the fairness, reasonableness, and adequacy of the Settlement Agreement
as to the class members; (2) the fairness of Plaintiffs' proposed allocation of
the Settlement Fund; (3) the fairness of Plaintiffs' claims for payment of costs
and attorneys' fees from the Settlement Fund; (4) the fairness of Plaintiffs'
proposed bonus allocation to the class representatives; and (5) other matters in
the contemplation of the Court.


Lyons Aff. at ¶ 1 n.1, App. Vol. XII, tab 35 at 4125.


*1185  On December 14, a hearing on preliminary allocation was held, at which Objectors'
counsel, Mr. Cruciani, presented his objections to the proposed allocation, and the court ensured
that Mr. Cruciani was able to express his concerns to the fairness expert, Mr. Lyons.


On January 25, 2002, Objectors filed a 57–page brief objecting to the settlement, including
affidavits and exhibits. They also filed motions to intervene for the limited purpose of objecting to
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the proposed class settlement. 2  They objected on numerous grounds, including the total amount
of the settlement, its resolution of the “no transportation” claim, 3  the allocation of the settlement,
alleged conflicts of interest by Plaintiffs' counsel, and alleged “collusion” in the settlement
negotiations. In his Affidavit concerning the proposed class action settlement, Mr. Lyons stated
that he “had various and extensive discussions with counsel for all parties, including counsel for
Objectors.” Lyons Aff. ¶ 1, App. Vol. XII, tab 35 at 4125.


2 As indicated, supra, the Supreme Court has recently ruled that a class member who objects
to a class settlement need not intervene in the district court in order to have standing to appeal
the district court's approval of the settlement. Devlin, 122 S.Ct. at 2013. We note that one
court has held that Devlin only applies to mandatory class settlements, where class members
have no option to opt out. See Ballard v. Advance America, 349 Ark. 545, 79 S.W.3d 835, 837
(2002); see also In re: Gen. Am. Life Ins. Co. Sales Practice Litig., Lewis & Ellis, Inc. v. Gen.
Am. Life Ins. Co., 302 F.3d 799, 800 (8th Cir.2002) (noting Ballard and stating “we believe
the limited reading of Devlin has considerable merit,” but avoiding deciding the issue). Were
we to similarly narrow Devlin's application, this entire appeal could be dismissed because
Objectors did have the right to opt out of the settlement.
However, as Devlin makes clear, the issue of whether a non-intervening unnamed class
member may challenge the fairness of the settlement “does not implicate the jurisdiction of
the courts under Article III of the constitution,” nor does it “raise the sorts of concerns that
are ordinarily addressed as a matter of prudential standing.” Devlin, 122 S.Ct. at 2009. We
therefore elect to leave the scope of Devlin to another day, and proceed to the merits of this
case, particularly in view of the fact that the parties do not discuss that argument and because
the result of our decision is the same (unfavorable to Objectors).


3 In brief, the “no transportation” claim involved a dispute as to who should have borne the
cost of transporting the CO2 to its ultimate destination in West Texas. The Objectors assert
that the claim, which they included among their claims in the Texas cases, is worth up to $200
million. The Colorado cases did not include such a claim, and it is released by the settlement
agreement. The fairness expert, along with Plaintiffs and Defendants, argue that because of
many uncertainties regarding the viability of such a claim, it would be worth, if anything,
far less than $200 million. The “no transportation” claim, which is based on several different
theories, has not thus far succeeded in the Texas cases.


In February 2002, Objectors moved to take expedited discovery and sought to depose everyone
involved in the settlement, which was denied. They also requested a status conference to discuss
whether they would be allowed to present live testimony at the final fairness hearing scheduled
for April 8, 2002. There was apparently a status conference held on February 11, 2002, which was
not transcribed, and in which Objectors again requested permission to present live testimony at
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the final fairness hearing. The court invited briefs on the issue. Objectors then filed a motion to
present live testimony, which the district court denied, stating:


The Court, having presided over this entire matter for almost six years, is
familiar with the case, and all elements thereof. The objectors have been
afforded procedural protections. They have received notice, despite initial
inefficiencies, and have alerted the Court to their concerns over this settlement
via voluminous written material, exhibits, *1186  and affidavits. They have
participated in this case since their intervention motions were filed, and have had
access to significant discovery in this matter and the Texas cases. Under these
circumstances ... objectors' motion for live testimony will be denied.


Order at 3, App. Vol. XI, tab 104 at 3772.


However, the court did state that Objectors “may file additional written proffers and/or affidavits
not to exceed five pages each, on or before April 3, 2002,” and it stated that they “may file
with the Court suggested questions to be posed to Mr. Lyons at the Fairness Hearing, which the
Court may or may not ask, on or before April 4, 2002.” Id. at 3772–3773. At Objectors' request,
those deadlines were extended to April 5, 2002, with written submissions not to exceed ten pages,
although Objectors were directed they “may not file affidavits and/or proffers by persons who
previously have filed similar papers with the Court.” Minute Order, App. Vol. XII, tab 108, 109.
The court also denied Objectors' motions to intervene for the limited purpose of objecting to the
proposed settlement.


On April 5, Objectors filed written proffers of the live testimony they had hoped to present,
exhibits, written questions for Mr. Lyons, and a motion for leave to reply to the parties' responses
to their objections. Additional materials Objectors proffered on the day of the hearing, April 8,
were not considered by the court.


At the April 8 final fairness hearing, counsel for Plaintiffs, Defendants, and Objectors were present
and were allowed to argue. Additionally, Mr. Lyons testified as to his opinion of the fairness
and reasonableness of the settlement. The district court repeatedly reminded all present that it
was familiar with the case and had carefully considered all arguments, specifically including
Objectors' arguments. Indeed, the judge stated, “[i]n light of the fact that the parties are settling
or are attempting to settle this case, I am benefitted by the objectors' position in bringing a
certain adversarial element back into the proceedings. This has caused an examination of the
issues raised.” Transcript of Settlement Hr'g, App. Vol. XVI, tab 139 at 5227. The district court
accordingly gave final approval of the settlement at the conclusion of the April 8 hearing, and,
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on May 6, 2002, entered final judgments granting class certification, giving final approval of the
settlement, and dismissing Plaintiffs' claims with prejudice. It then entered findings of fact and
conclusions of law which specifically addressed Objectors' arguments, ruling against them and
concluding that the settlement was fair, reasonable, and adequate.


Objectors brought this appeal, arguing: (1) the district court denied them due process by refusing
to permit them to present live testimony in the final fairness hearing and denying them the right
to file rebuttal affidavits and to cross-examine the fairness expert; (2) Plaintiffs' counsel failed to
adequately represent the class and had conflicts of interest which rendered the settlement unfair
and unreasonable; (3) the settlement itself was not fair and reasonable; and (4) the district court
erred in failing to find that the entire settlement agreement was a collusive “reverse auction.”


DISCUSSION


[1]  [2]  [3]  “Due process issues, which call for legal conclusions, are subject to de novo review.”
United States v. Clark, 84 F.3d 378, 381 (10th Cir.1996). By contrast, “[w]e review the court's
approval of the settlement agreement for an abuse of discretion.” United States v. Hardage, 982
F.2d 1491, 1495 (10th Cir.1993); see also Hanlon v. Chrysler Corp., 150 F.3d 1011, 1026 (9th
Cir.1998) (noting that the *1187  district court's “decision to approve or reject a settlement is
committed to the sound discretion of the trial judge because he is exposed to the litigants, and
their strategies, positions, and proof”). Any factual findings we review under the clearly erroneous
standard. Fed.R.Civ.P. 52(a). “In reviewing a court's determination for abuse of discretion, we
will not disturb the determination absent a distinct showing it was based on a clearly erroneous
finding of fact or an erroneous conclusion of law or manifests a clear error of judgment.” Cartier
v. Jackson, 59 F.3d 1046, 1048 (10th Cir.1995).


I. Due Process Claim
[4]  Objectors argue their due process rights were violated by the district court's refusal to let them
present live testimony in support of their objections at the final fairness hearing. They further argue
the district court compounded that error by not allowing Objectors to present rebuttal affidavits or
cross-examine Mr. Lyons, the fairness expert.


[5]  [6]  “ ‘The fundamental requirement of due process is the opportunity to be heard at a
meaningful time and in a meaningful manner.’ ” Kowalczyk v. INS, 245 F.3d 1143, 1147 (10th
Cir.2001) (quoting Mathews v. Eldridge, 424 U.S. 319, 333, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976));
Jones v. Nuclear Pharm., Inc., 741 F.2d 322, 325 (10th Cir.1984) (“The essence of procedural due
process is that the parties be given notice and opportunity for a hearing.”). As we held in Jones,
“[a]n objecting shareholder is not entitled, as a matter of right, to an evidentiary hearing during
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a settlement hearing.” Jones, 741 F.2d at 325. Objectors attempt to distinguish Jones by arguing
that the objector in that case “had complete access to discovery.” Id. Our review of the record
in this case fully supports the district court's conclusion that Objectors in this case had adequate
discovery and opportunity to be heard:


[Objectors] have received notice, despite initial inefficiencies, and have alerted
the Court to their concerns over this settlement via voluminous written
materials, exhibits, and affidavits. They have participated in this case since their
intervention motions were filed, and have had access to significant discovery in
this matter and the Texas cases.


Order at 3, App. Vol. XI, tab 104 at 3772. “The universal rule of due process is fairness; the trial
court afforded all parties to the settlement, including [objector], such fairness.” Jones, 741 F.2d
at 325.
Similarly, we perceive no additional due process violation because the district court, shortly before
the final fairness hearing, refused to permit Objectors to file rebuttal affidavits by parties who
had already filed affidavits, and by its refusal to permit cross-examination of the fairness expert. 4


“Although the right to be heard is an integral part of due process, an individual entitled to such
process is not entitled to dictate to the court the precise manner in which he is to be heard.” Id.
Objectors were afforded adequate due process.


4 As Plaintiffs and Defendants point out, Objectors had ample time to file rebuttal affidavits.
The refusal about which they complain involves the decision five days before the final
fairness hearing to not permit Objectors to file affidavits from those who had previously filed
“similar” affidavits.


II. Adequacy of Representation and Conflicts of Interest
[7]  Rule 23(a) demands that “the representative parties will fairly and adequately protect the
interests of the class.” Fed.R.Civ.P. 23(a)(4). “Resolution of two questions determines legal
adequacy: (1) do the named plaintiffs and their counsel have any conflicts of interest with other
*1188  class members and (2) will the named plaintiffs and their counsel prosecute the action
vigorously on behalf of the class?” Hanlon, 150 F.3d at 1020; see also Amchem Prods., Inc. v.
Windsor, 521 U.S. 591, 626 n. 20, 117 S.Ct. 2231, 138 L.Ed.2d 689 (1997) (“The adequacy heading
also factors in competency and conflicts of class counsel.”).


[8]  Objectors argue the district court abused its discretion in certifying the settlement classes,
because the class representatives, and Plaintiffs' counsel, failed to adequately represent the
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classes and/or suffered conflicts of interest. Objectors particularly focus on Plaintiffs' counsel,
alleging “numerous conflicts of interest.” Appellants' Op. Br. at 28. The district court carefully
examined this argument, and concluded “the Court finds that Plaintiffs' Counsel has vigorously
and competently represented all class members.” Findings of Fact and Conclusions of Law at 5–
6, App. Vol. XV, tab 131 at 4786–87. Indeed, as Plaintiffs point out, Objectors fail to demonstrate
why, given the fact that the court, not the parties, determined the allocation of the settlement
between the various subgroups, any alleged conflict between those subgroups would be magnified
or exacerbated by the fact that Plaintiffs' counsel represented all the groups. Rather, that situation
would motivate Plaintiffs' counsel to seek the largest overall award possible.


Further, as Defendants point out, each subgroup had its own class representative during settlement
negotiations, and the fairness expert spent considerable time reviewing the details of the settlement
and the allocation, including recommending some modifications, which the district court accepted.
See Amchem Prods., Inc., 521 U.S. 591, 627, 117 S.Ct. 2231, 138 L.Ed.2d 689 (1997) (noting
that a settlement needs “structural assurance of fair and adequate representation for the diverse
groups and individuals affected”). Additionally, Objectors themselves and their counsel argued
strenuously on behalf of the RIOs and ORIOs, the two subgroups involved in the Texas cases. See
Gottlieb v. Wiles, 11 F.3d 1004, 1008 n. 4 (10th Cir.1993), overruled in part on other grounds,
Devlin v. Scardelletti, 536 U.S. 1, 122 S.Ct. 2005, 153 L.Ed.2d 27 (2002) (noting that any claim
of inadequacy of representation “was cured by the [objectors'] active participation in the Rule
23(e) settlement approval hearing and by the district court's explicit addressing of the [objectors']
objections in its order approving settlement.”). Given the district court's familiarity with the case,
we perceive no abuse of discretion in its conclusion that “the adequacy requirement of Rule 23(a)
(1) is satisfied in every respect and that no disabling conflicts exist here.” Id. at 6.


III. Approval of Settlement as Fair and Reasonable
[9]  We have noted four factors to be considered in assessing whether a proposed settlement is
fair, reasonable and adequate:


(1) whether the proposed settlement was fairly and honestly negotiated;


(2) whether serious questions of law and fact exist, placing the ultimate outcome of the litigation
in doubt;


(3) whether the value of an immediate recovery outweighs the mere possibility of future relief
after protracted and expensive litigation; and


(4) the judgment of the parties that the settlement is fair and reasonable.


Gottlieb, 11 F.3d at 1014; see also Jones, 741 F.2d at 324.
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Objectors make a variety of arguments as to why the settlement was unfair and unreasonable.
They particularly argue that the allocation of the settlement fund *1189  among the various
subgroups is unfair. They also repeatedly allege that the settlement was the product of collusion,
although they point to little concrete evidence in support of this allegation. 5  The district court
carefully went through each of the four factors listed in Gottlieb and Jones and considered all of
Objectors' arguments. The court thoroughly considered Objector's allocation arguments, and their
arguments concerning purported collusion, and solicited extensive input from the fairness expert.
We conclude that the district court did not abuse its discretion in determining that the settlement,
from which an extremely small percentage of class members opted out, was fair, reasonable and
adequate, for substantially the reasons stated in the district court's findings of fact and conclusions
of law.


5 For instance, they assert that, because Defendants defeated Plaintiffs' two prior motions
for class certification in the CO2 Claims Coalition case, but supported class certification
in connection with the settlement of that case plus the three class actions, an inference of
collusion between Plaintiffs and Defendants is warranted. However, as Defendants assert, it
was not inconsistent to oppose class certification in the CO2 Claims Coalition case, when
all types of interests were involved with no differentiation between the different subgroups,
but to support it when each subgroup was separated into its own class with its own class
representative.


IV. Reverse Auction Argument
[10]  Finally, Objectors argue the district court erred in failing to find that the settlement agreement
was a collusive “reverse auction” designed to undercut the competing Texas class actions. The
district court found that there was no evidence of collusion, and nothing Objectors direct us to
in the record convinces us that the district court's finding on that point was clearly erroneous.
Moreover, Objectors have no response to the argument the settling parties make, and with which
the district court agreed, that Objectors reverse auction argument “would lead to the conclusion
that no settlement could ever occur in the circumstances of parallel or multiple class actions—
none of the competing cases could settle without being accused by another of participating in a
‘collusive reverse auction.’ ” Findings of Fact and Conclusions of Law at 20, App. Vol. XV, tab 131
at 4801. Absent some more concrete evidence of collusion than Objector's conclusory allegations
and inferences, we decline to disturb the district court's conclusion that the settlement was not a
collusive reverse auction. 6


6 In a short footnote in their brief, Objectors also assert that the district court erred in awarding
excessive attorney's fees and in failing to follow the Johnson v. Georgia Highway Express,
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Inc., 488 F.2d 714 (5th Cir.1974) factors. They fail to further develop this argument, and we
therefor do not address it.


CONCLUSION


We have carefully reviewed the lengthy record and briefs in this case, and have fully considered
all of Objectors' arguments. For the foregoing reasons, we AFFIRM the district court's judgment.


All Citations


314 F.3d 1180, 54 Fed.R.Serv.3d 1268


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Proceedings: IN CHAMBERS ORDER re: Motion for Preliminary Approval
of Class Action Settlement [49]; Ex Parte Application to Strike Objections [59]


STEPHEN V. WILSON, U.S. DISTRICT JUDGE


I. INTRODUCTION
*1  On February 14, 2011, Plaintiff Lisa Elan filed a putative class action complaint against
Defendants Bed Bath & Beyond, Inc., and Bed, Bath, and Beyond, LLP (collectively, “BBB”) in
Los Angeles Superior Court. BBB properly removed to this Court on March 17, 2011. (Dkt. 1). On
July 6, 2012, Barbara Salmonson (“Plaintiff”) was substituted in as the named plaintiff in place of
Lisa Elan by stipulation. (Dkt. 26, 27). Plaintiff alleges that BBB violated California Civil Code §
1747.08 by requesting and recording her ZIP code in connection with a credit card purchase made
at a California BBB store.


On January 9, 2012, the Court held a joint status conference for this action and seven related cases,
which involved virtually identical allegations against BBB on behalf of the same putative class. 1


After questioning the parties' respective counsel, the Court appointed Plaintiff's counsel, Schreiber
& Schreiber, as interim class counsel. (Dkt. 44). The Court further ordered that Plaintiff's first-
filed action would proceed, and the related actions would be stayed. (Id.).
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1 Rubinstein v. Bed Bath & Beyond, Inc., 2:11–cv–02437–SVW–SS; Oktanyan v. Bed Bath
& Beyond Inc., 2:11–cv–02609–SVW–SS; Bennett v. Bed Bath & Beyond, Inc., 2:11–cv–
06137–SVW–SS; Bourbiel v. Bed Bath & Beyond, Inc., 2:11–cv–06977–SVW–SS; Heon
v. Bed Bath & Beyond Inc., 2:11–cv–07022–SVW–SS; Paxton v. Bed Bath & Beyond, Inc.,
et al., 2:11–cv–07046–SVW–SS; and Shughrou v. Bed Bath & Beyond, Inc., et al., 2:11–
cv–07039–SVW–SS.


Plaintiff filed a Notice of Settlement on March 7, 2012, (Dkt. 45), and filed the instant Motion for
Preliminary Approval of Class Action Settlement on April 6, 2012. (Dkt. 49).


II. FACTUAL AND PROCEDURAL BACKGROUND
The Song–Beverly Credit Card Act (“the Act”), codified at Cal. Civil Code § 1747.08, prohibits
retailers from requesting or requiring personal information as a condition to credit card use.
Cal. Civil Code § 1747.08(a)(2). On February 10, 2011, the California Supreme Court held that
“personal identification information, as that term is used in [the Act], includes a cardholder's ZIP
code.” Pineda v. Williams Sonoma Stores, Inc., 51 Cal.4th 524, 536 (2011). This action was filed
shortly thereafter, on behalf of Plaintiff and a putative class consisting of:


all natural persons who within one year prior to the filing of this action [February
14, 2011] and up through the date of class certification in this action, were
required to provide personal identifying information to BBB as a condition of
using their credit card for the purchase of merchandise from BBB at a BBB store
in California.


(FAC, ¶ 9) (emphasis omitted).


Discovery revealed that BBB asked California customers for their ZIP codes only during a
two-week period, from January 1, 2011, through January 14, 2011. The resulting class size is
approximately 284,904 persons. The class has not been certified.


*2  Following mediation with the Hon. Dickran Tevrizian in February 2012, Plaintiff and BBB
reached a class settlement. The material terms of the agreement are as follows:


• Class Counsel: Plaintiff will be provisionally appointed Class Representative and her counsel,
Schreiber & Schreiber, will be provisionally appointed Class Counsel.
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• Notice: BBB will send written notice (via U.S. mail) of the settlement to those Class Members
for whom BBB possesses a valid U.S. postal address, and will publish notice of the settlement
twice during a 30–day period in the California edition of USA Today. The notice will direct
Class Members to a Settlement Website, which provides instructions on how to submit a
Claim Form.


• Benefit: Each Class Member who submits a timely Claim Form may choose, at his or her
option, either:


• a $7.00 BBB gift card (freely transferable; no expiration date); or


• a BBB coupon for 15% off any purchase up to $250.


• Attorney Fees: Plaintiff will apply to the Court for a class representative fee not to exceed
$3,000; Class Counsel will apply for attorney fees not to exceed $199,000 and costs not to
exceed $10,000. BBB will not oppose these applications.


(Schreiber Decl., Exh. 1, ¶¶ 2.1–2.6).


On April 12, 2012, Hambik Oktanyan and Sandra Rubinstein (“Objectors”), 2  the named plaintiffs
in two of the related BBB actions, filed an Objection to the proposed settlement. (Dkt. No. 54).
On April 18, 2012, BBB filed an Ex Parte Application for Order Striking Objections to Proposed
Class Action Settlement. (Dkt. 59).


2 Oktanyan is represented by Wucetich & Korovilas, LLP. Rubinstein is represented by Ridout
& Lyon, LLP and Qualls & Workman, LLP.


III. LEGAL STANDARD


A. Judicial Review of Class Action Settlements
Federal Rule of Civil Procedure 23(e) requires judicial approval of a settlement of class claims. A
court may approve such a settlement “only after a hearing and on finding that it is fair, reasonable,
and adequate.” Fed. R. Civ. Proc. 23(e)(2). “The purpose of Rule 23(e) is to protect the unnamed
members of the class from unjust or unfair settlements affecting their rights.” In re Syncor ERISA
Litig., 516 F.3d 1095, 1100 (9th Cir.2008).


Assessing a settlement proposal requires the district court to balance a number
of factors: the strength of the plaintiffs' case; the risk, expense, complexity, and
likely duration of further litigation; the risk of maintaining class action status
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throughout the trial; the amount offered in settlement; the extent of discovery
completed and the stage of the proceedings; the experience and views of counsel;
the presence of a governmental participant; and the reaction of the class members
to the proposed settlement.


Hanlon v. Chrysler Corp., 150 F.3d 1011, 1026 (9th Cir. 1998).


“[S]ettlement approval that takes place prior to formal class certification requires a higher standard
of fairness. The dangers of collusion between class counsel and the defendant, as well as the
need for additional protections when the settlement is not negotiated by a court-designated class
representative, weigh in favor of a more probing inquiry than may normally be required under
Rule 23(e).” Hanlon, 150 F.3d at 1026.


B. Preliminary Approval of Class Action Settlements
*3  District court review of a class action settlement proposal is a two-step process. Before


(a) granting preliminary approval of the proposed settlement, (b) authorizing the provision of
notice of the settlement to the class, and (c) scheduling a fairness hearing to consider final
approval of the proposed settlement, the court usually will conduct a preliminary, prenotification
review (and in some circumstances a hearing) to determine whether the proposed settlement is
“within the range of possible approval.”


2 McLaughlin on Class Actions § 6:7 (8th ed.) (internal citations omitted).


[T]he Court may grant preliminary approval of a settlement and direct notice to the class if
the settlement: (1) appears to be the product of serious, informed, non-collusive negotiations;
(2) has no obvious deficiencies; (3) does not improperly grant preferential treatment to class
representatives or segments of the class; and (4) falls within the range of possible approval. See
Alvarado v. Nederend, 2011 WL 90228, at *5 (E.D. Cal. Jan.11, 2011) (granting preliminary
approval of settlement in wage and hour class action); Alberto v. GMRI, Inc., 252 F.R.D.
652, 666 (E.D.Cal.2008); Collins v. Cargill Meat Solutions Corp., 2011 WL 837140, at *6
(E.D.Cal. Mar.9, 2011) (granting preliminary approval of settlement in wage and hour class
action); Joseph M. McLaughlin, McLaughlin on Class Actions: Law and Practice § 6.6 (7th ed.
2011) (“Preliminary approval is an initial evaluation by the court of the fairness of the proposed
settlement, including a determination that there are no obvious deficiencies such as indications
of a collusive negotiation, unduly preferential treatment of class representatives or segments of
the class, or excessive compensation of attorneys. ...”). Closer scrutiny is reserved for the final
approval hearing.
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Harris v. Vector Marketing Corp., 2011 WL 1627973, *7 (N.D. Cal. April 29, 2011).


IV. DISCUSSION


A. Standing
At the hearing, the parties stipulated to Objectors’ oral motion to intervene in this action.
Accordingly, the Court GRANTS this motion, and find that Objectors have standing to pursue
their Objection.


Objectors contend that the proposed class settlement should not be preliminarily approved on
the following primary bases: (1) the settlement was reached through an impermissible “reverse
auction” process; (2) the claims-made settlement structure is inadequate; (3) the class benefit is
too low; and (4) notice to class members for whom BBB does not have a valid U.S. postal address
is insufficient. The Court will address each argument in turn.


B. “Reverse Auction”
“A reverse auction is said to occur when 'the defendant in a series of class actions picks the
most ineffectual class lawyers to negotiate a settlement with in the hope that the district court
will approve a weak settlement that will preclude other claims against the defendant.' It has an
air of mendacity about it.” Negrete v. Allianz Life Ins. Co., 523 F.3d 1091, 1099–1100 (9th Cir.
2008) (quoting Reynolds v. Beneficial Nat'l Bank, 288 F.3d 277, 282 (7th Cir. 2002)). The mere
fact that a defendant is discussing settlement with the plaintiffs in parallel proceedings, however,
is insufficient to establish that an impermissible “reverse auction” has occurred. Otherwise, the
“reverse auction argument would lead to the conclusion that no settlement could ever occur in
the circumstances of parallel or multiple class actions—none of the competing cases could settle
without being accused by another of participating in a collusive reverse auction.” Negrete, 523
F.3d at 1099–1100 (quoting Rutter & Wilbanks Corp. v. Shell Oil Co., 314 F.3d 1180, 1189 (10th
Cir. 2002)).


1. Summary of Negotiations


*4  In order to address Objectors' arguments regarding the purported “reverse auction” that took
place in this case, a brief summary of the relevant negotiations follows.


On August 10, 2011, counsel for both Objectors and Plaintiff attended a mediation with BBB,
which did not result in a settlement. After this mediation, the attorneys for Objectors and Plaintiff
had a disagreement as to whether Plaintiff's counsel would be listed in the plaintiffs' settlement
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proposal as “class counsel.” (See Wucetich Decl., Exhs. B, D). In refusing to do so, Objectors'
counsel informed Plaintiff's counsel that “defendant expressly stated that they did not want your
firm involved in any capacity.” (Wucetich Decl., Exh. C). As it turns out, this assertion by
Objectors' counsel was not entirely accurate.


BBB believed that the original plaintiff in this action (Lisa Elan) lacked standing. Thus, BBB
refused to discuss settlement with Elan—as BBB did with any plaintiff whom it believed had
standing issues. (Patel Decl., ¶¶ 3–4). Because Objectors appeared to have standing, however,
BBB was willing to negotiate with them. (Id.). On July 6, 2012, BBB stipulated to the substitution
of Barbara Salmonson as the named plaintiff in this action. (Dkt. 26). The corresponding First
Amended Complaint was filed on July 12, 2011. (Dkt. 27). Prior to the August 10, 2011 mediation,
Objectors' counsel contacted BBB to inquire as to BBB's position on including Plaintiff in the
upcoming mediation. BBB responded that it would defer to Objectors regarding whether they
wanted to include Plaintiff. (Patel Decl., ¶ 6).


In any event, after their falling out, Plaintiff and Objectors independently presented settlement
offers to BBB. BBB negotiated with each group of attorneys separately, and never disclosed one
group's settlement proposals with the other group. (Patel Decl., ¶ 9). In an October 5, 2011 letter
to Objectors, BBB informed them, inter alia, that “BBB has received and is seriously considering
a competing settlement offer from another plaintiff in the related cases pending in the Central
District.” (Wucetich Decl., Exh. F). No settlement was reached (with either group) in the five
months between the mediation session and the January 9, 2012 status conference before this Court.


At the January 9, 2012 status conference, Objectors' counsel raised the issue of Plaintiff and
BBB engaging in a “reverse auction.” The Court questioned counsel for Objectors, Plaintiff, and
BBB. Satisfied that no improper negotiations had taken place, the Court appointed Plaintiff's
counsel as class counsel. This decision was based on both Plaintiff's counsel's experience and
qualifications, and Objectors' counsel's inability to communicate effectively with the Court at the
status conference.


After the status conference, BBB negotiated exclusively with Plaintiff. (Patel Decl., ¶ 10). During
a second mediation with Judge Tevrizian on February 14, 2012, Plaintiff and BBB reached a
settlement in principle, which ultimately became the proposed settlement currently before this
Court. (See id.).


2. Discussion


Objectors' contention that BBB engaged in an impermissible “reverse auction” is not supported by
the record. BBB did nothing to seek out competing plaintiffs' attorneys in order to target the most
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“ineffectual” attorneys with which to negotiate a settlement. To the contrary, BBB was perfectly
willing to negotiate simultaneously with all of plaintiffs whom it believed had standing. The
subsequent schism between Plaintiff and Objectors was entirely of their own (and, more to the
point, their attorneys') making—BBB had nothing to do with it.


*5  Objectors appear to argue that by informing them of a competing settlement offer, BBB
was necessarily engaging in an impermissible “reverse auction.” The Court disagrees. The Ninth
Circuit has made it clear that simply engaging in settlement discussions with plaintiffs in parallel
actions does not constitute a collusive reverse auction; their must be an “air of mendacity” about it.
Negrete, 523 F.3d at 1099–1100. The Court finds nothing untoward in BBB informing Objectors
that it was engaged in such negotiations. To the contrary, had BBB not made Objectors aware of
its parallel negotiations with Plaintiff, the Court has no doubt that Objectors would be objecting
on the basis that BBB's clandestine negotiations with another plaintiff's counsel constituted an
impermissible “reverse auction.” In other words, “if [Objectors'] argument were accepted, the
reverse auction argument would lead to the conclusion that no settlement could ever occur in
the circumstances of parallel or multiple class actions [where plaintiffs' counsel refused to work
with one another]—none of the competing cases could settle without being accused by another of
participating in a collusive reverse auction.” Negrete, 523 F.3d at 1099–1100.


Perhaps more importantly, Objectors simply ignore the fact that prior to any settlement being
reached, the Court appointed Plaintiff's counsel as interim class counsel. (See Dkt. 44). The Court
did not seek BBB's opinion regarding this appointment, nor did BBB offer any such opinion.
Instead, as noted above, the Court made this appointment based on the experience of Plaintiff's
counsel, and the demonstrated inability of Objector's counsel (during the status conference) to
communicate effectively with the Court. 3  Following the status conference, BBB did not—and
could not—choose the attorneys with whom it would negotiate. Per the Courts' order, BBB was
compelled to negotiate with Plaintiff's counsel. Under these circumstances, no “reverse auction”
could occur. See Negrete, 523 F.3d at 1099–1100 (“A reverse auction is said to occur when the
defendant ... picks the most ineffectual class lawyers to negotiate a settlement”); Hanlon, 150
F.3d at 1026 (noting the dangers of collusion “when the settlement is not negotiated by a court-
designated class representative”).


3 Needless to say, the Court considers an attorney's ability to engage in effective
communication with the Court a critical consideration in evaluating that attorney's capacity
to represent his client effectively.


Accordingly, Objectors have not shown that Plaintiff's settlement negotiations with BBB were
marred by collusion or a conflict of interest. At most, Objectors have demonstrated circumstances
that suggest careful scrutiny of the settlement agreement is appropriate. See generally Reynolds
v. Beneficial Nat'l Bank, 288 F.3d 277, 283 (7th Cir. 2002) (noting that “[a]lthough there is no
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proof that the settlement was actually collusive in the reverse-auction sense, the circumstances
demanded closer scrutiny”).


C. Claims–Made Settlement Structure
Objectors further argue that the settlement structure to which BBB and Plaintiff agreed is
inadequate. In particular Objectors take issue with the fact that in order to receive a benefit,
claimants must first fill out a claim form indicating which of the two proffered benefits (either a $7
gift certificate or a 15% off coupon) the claimant prefers. Objectors argue that this “claims-made”
process is inferior to the settlement structure to which BBB previously “agreed” with Objectors,
under which certain class members would receive a direct benefit—without having to fill out a
claims form. “If the Court approves [Plaintiff's] proposed settlement, these class members will
not receive the direct benefit that counsel for [Objectors] had secured for them, and that BBB had
already agreed to.” (Objection, at 13). This assertion, however, is misleading.


On September 19, 2011, Objectors sent a written settlement offer to BBB, proposing that each
class member receive a check for $25. (Wucetich Decl., Exh. E). Objectors further proposed
that this check would be mailed directly to the “Direct Benefit Subclass,” for whom BBB had
complete mailing addresses, without requiring them to fill out a claim form. (Id.). BBB responded
on October 5, 2011, stating that Objectors' proposed benefit—a $25.00 negotiable check—was
a “non-starter.” (Id. at Exh. F). BBB further proposed a slightly modified settlement structure
comprised of three subclasses, including:


*6  Subclass A: Settlement members for whom BBB has a complete mailing
address and the ZIP code in the address matches the ZIP code provided at the
point of sale will have the class benefit sent to them automatically.


(Id.). At this point in the negotiations, however, neither party had explicitly proposed a settlement
giving class members a choice as to the benefit they would receive. (See id. at Exh. G (October
17, 2011 proposal from Objectors proposing a store credit of $25 per class member); id. at Exh.
H (November 7, 2011 counteroffer from BBB proposing a coupon for 10% off any purchase up
to $250)).


The first mention of a “claimant's choice” settlement appears to have occurred on or around
November 16, 2011 (and was rejected by Objectors). (See id. at Exh. J). On December 20, 2011,
BBB proposed the following : “At the class member's choice, either a $5 gift card or 15% off any
purchase of up to $250.” (Id. at Exh. K). Neither this proposal, nor any other “claimant's choice”
settlement offer from either party, specifically addressed the mechanics of when and how claimants
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would choose between the two options given to them. As stated by BBB, “[n]o agreement was
reached with any party that included a 'direct' relief to the class.” (Patel Decl., ¶ 9).


In the proposed settlement, claimants can choose between a $7 gift card or a coupon for 15%
off any purchase up to $250. To Objectors' chagrin, however, in order to receive a benefit, each
claimant must first fill out a form indicating which benefit he or she wishes to receive. Thus,
unlike BBB's and Objectors' initial proposals, which contemplated that the class benefit would
be mailed directly to certain class members, no class member will receive a “direct” benefit—all
class members are required to fill out a claim form first.


BBB contends that the claims-made structure was simply a byproduct of the “claimant's choice”
nature of the settlement; i.e., BBB needs to know which option a claimant prefers before mailing
either a gift card or a coupon to that claimant. (BBB Response, at 6). Objectors respond that this
contention is a red herring, and there is nothing preventing BBB from directly mailing claimants
a single multi-purpose certificate, which could be used as either a $7 gift card or a 15% coupon.
According to Objectors, such certificates are “commonplace.” (Reply, at 2–3). At the hearing on
this matter, BBB's counsel argued that a multi-purpose certificate would be impractical, because
it might be confusing to cashiers and difficult to implement at the store-level.


BBB, however, has provided no evidentiary support for this contention. Moreover, in its October 5,
2011 letter to Objectors (proposing a settlement structure in which certain claimants would have the
class benefit sent to them directly), BBB noted that it was willing to consider a settlement “similar
to the settlement recently entered into by Tommy Bahama.” (Wucetich Decl., Exh. F). Presumably,
this refers to the Tommy Bahama settlement cited in Plaintiff's Motion, which provided for a class
benefit of either a $15 store credit or 15% off purchase up to $200. (See Motion, at 14). From
this, it is reasonable to infer that BBB at least considered providing a direct benefit to certain class
members in the context of a “claimant's choice” settlement structure.


*7  Accordingly, the Court is left to wonder whether the claims-made structure is, in fact, a
necessary byproduct of the “claimant's choice” settlement structure, or whether it is instead a means
to lower BBB's out-of-pocket cost for the proposed settlement. The Court cannot preliminarily
approve the proposed settlement absent further briefing (and evidence) on this issue.


D. Adequacy of the Class Benefit
Under the Class Action Fairness Act of 2005 (“CAFA”), coupon-based settlements are generally
viewed with a healthy degree of skepticism. CAFA contains specific provisions regarding the
award of attorney fees in coupon-based settlements. See 28 U.S.C. § 1712(a)–(c). Further, the
Court may, in its discretion, “in its discretion upon the motion of a party, receive expert testimony
from a witness qualified to provide information on the actual value to the class members of the
coupons that are redeemed.” 28 U.S.C. § 1712(d). Finally,
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In a proposed settlement under which class members would be awarded coupons,
the court may approve the proposed settlement only after a hearing to determine
whether, and making a written finding that, the settlement is fair, reasonable,
and adequate for class members. The court, in its discretion, may also require
that a proposed settlement agreement provide for the distribution of a portion
of the value of unclaimed coupons to 1 or more charitable or governmental
organizations, as agreed to by the parties. ...


28 U.S.C. § 1712(e). “Although the 'fair, reasonable, and adequate' language used in section
1712(e) is identical to the language relating to settlement approval contained in Fed. R. Civ.
Pro. 23(e)(2), several courts have interpreted section 1712(e) as imposing a heightened level of
scrutiny in reviewing such [coupon-based] settlements.” True v. American Honda Motor Co., 749
F.Supp.2d 1052, 1069 (C.D. Cal. 2010) (collecting cases).


As noted above, claimants in this case have the option of choosing either a 15% off coupon or a
$7 gift certificate. The Court will evaluate each option in turn.


1. 15% Off Coupon


Objectors contend that the 15% off coupons provided for in the proposed settlement are inadequate,
because BBB “routinely” sends out coupons to its customers offering 20% off their purchases.
BBB has introduced unrefuted evidence, however, that “[t]he coupons BBB typically offers its
customers are limited 10% or 20% off a single item purchase.” (Kuypers Decl., ¶ 4) (emphasis
added). The coupon in the proposed settlement offers 15% off all items purchased in a single
transaction of up to $250. According to BBB:


BBB offers coupons for 20% [off] an entire purchase in very limited
circumstances. These coupons are never mailed to BBB's general customers
base. They are generally reserved for customers in unique situations, such as
“new movers,” i.e., customers who have recently moved into a new home. BBB
does not send out coupons for 20% (or any other percent) off an entire purchase
on a routine basis.


(Kuypers Decl., ¶ 5).
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That BBB occasionally offers coupons for 20% off an entire purchase certainly weighs against
a finding that the proposed settlement is fair, reasonable, and adequate. Nevertheless, given the
relative rarity of such coupons, the Court cannot conclude at this preliminary stage that these
coupons are not “within the range of possible approval.” Accordingly, “closer scrutiny” of this
issue “is reserved for the final approval hearing.” Harris, 2011 WL 1627973 at *7.


2. $7 Gift Certificate


*8  While the Song–Beverly Credit Card Act provides for maximum penalties for each violation,
it provides no further guidance as to the appropriate amount of these penalties. As observed by
the California Supreme Court:


[T]he statute does not mandate fixed penalties; rather, it sets maximum penalties
of $ 250 for the first violation and $ 1,000 for each subsequent violation.
Presumably this could span between a penny (or even the proverbial peppercorn
we all encountered in law school) to the maximum amounts authorized by
the statute. Thus, the amount of the penalties awarded rests within the sound
discretion of the trial court.


Pineda, 51 Cal. 4th at 536 (internal citations and quotation marks omitted).


In this case, BBB collected ZIP code information for only a two-week period prior to the California
Supreme Court's decision in Pineda that collecting such information was unlawful, and the
purposes for which BBB collected this ZIP code information appear to be fairly benign. (See Dkt.
66, Kuypers Decl., ¶¶ 1–7; Geldzahler Decl., ¶¶ 1–4). Accordingly, the Court would be inclined
to award a per-violation penalty at the lowest end of the permissible range.


(a) Comparable Settlements


Given the newness of the Pineda decision, there are relatively few benchmarks against which the
proposed settlement in this case can be measured. As noted by Plaintiffs, however, the majority of
post-Pineda settlements that have been preliminarily approved involve a gift card and/or a coupon
of some sort. The Court notes, however, that the $7 gift card offered in this case is lower than the
comparable amount offered in any of the cases cited by Plaintiff:
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• Scherer v. Tiffany and Company, 3:11–cv–532 (C.D. Cal.): 3 free letters of engraving ($15
value) or $10 off merchandise;


• Konevskya v. Tommy Bahama Group, Inc., BC424931 (Los Angeles Superior Court): $15
store credit or 15% off purchase up to $200;


• Flores v. Worldwide Golf Enterprises, Inc., 37–2008–85406 (San Diego County Superior
Court): $15 gift card;


• Adjamian v. Sunglass Hut Trading, LLC 30–2011–451217 (Orange County Superior Court):
$20 merchandise certificate or $50 off purchase of $200 or more.


(See Motion, at 14).


(b) Net Value to Claimants


“In ascertaining the fairness of a coupon settlement, the Court is to 'consider, among other things,
the real monetary value and likely utilization rate of the coupons provided by the settlement.'
” American Honda Motor Co., 749 F.Supp.2d at 1073 (quoting S.Rep. No. 109–14, at 31, as
reprinted in 2005 U.S.C.C.A.N. 3, 31). In other words, the Court should take into account the fact
that if BBB were to send claimants a check for $7, the vast majority of claimants would cash the
check and make use of the $7. These same claimants, however, would be significantly less likely to
redeem a $7 coupon (or gift card) from BBB—the coupon could very well end up at the bottom of
the wastebasket. As a result, the “net benefit” of a coupon-based settlement is effectively reduced
by the percentage of claimants who fail to redeem the coupon.


Without citation, Objectors argue that a claims-made settlement “typically results in participation
rates as low as 1% to 3%.” (Objection, at 4 n.3). Such speculation is unhelpful to the Court. In a
settlement involving $6 coupons for wire transfer services, however, the Seventh Circuit observed:
“Experts estimated that about half of the coupons would be claimed, and 20% to 30% of those
claimed would be used[.]” In re Mex. Money Transfer Litig., 267 F.3d 743, 748 (7th Cir. 2001).
Because the proposed settlement in this case is facially similar to the settlement in Money Transfer,
the Court will assume that these same ratios apply; i.e., 50% of claimants would fill out a claim
form to receive either a 15% off coupon or $7 gift card, and 25% of the resulting coupons/gift cards
sent out by BBB would actually be used. Thus, the net utilization rate of these coupons would be
50% * 25% = 12.5%. Using this utilization rate, the “net benefit” of the $7 gift card to claimants
would be, on average, $7 * 12.5% = $0.875 per claimant.


***
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*9  In sum, regardless whether the $7 gift card proposed in this case is compared to other coupon-
based settlements or is evaluated based on the net value to claimants, it is undoubtedly on the low
end of the spectrum. Balanced against this fact is the Court's impression that an extremely low
per-violation penalty would be appropriate in this case. Accordingly, the Court concludes that the
$7 gift card “falls within the range of possible approval” and, therefore, “closer scrutiny” of this
issue “is reserved for the final approval hearing.” Harris, 2011 WL 1627973 at *7.


E. Notice
Under the proposed settlement, the only notice to class members for whom BBB does not have
a valid U.S. Postal address is publication in the California edition of the USA Today (and the
creation of a settlement website). Given the apparent availability of other means to provide notice
(e.g., BBB's regular customer mailings, email, in-store notice), such notice arguably is insufficient.
The Court cannot approve such notice absent further briefing on this issue, which has been largely
unaddressed by the parties.


F. Attorney Fees
To date, the handling of this case has exemplified the worst aspects of class action litigation. A very
straightforward case has been, in many respects, derailed by plaintiffs' attorneys paying lip service
to the needs of class members while squabbling over attorney fees, resulting in a tremendous waste
of the parties' time and judicial resources. 4  Accordingly, the Court will carefully scrutinize the
upcoming request for attorney fees in this action. On its face, the maximum amount specified in the
proposed settlement agreement ($199,000) appears to be unreasonably high, and totally out of sync
with the nature of the violations at issue (aside from the squabbling of the lawyers). No attorney
fees incurred as a result of the plaintiffs' attorneys' self-imposed squabble over their entitlement
to fees will be awarded by this Court.


4 The Court cannot help but note the irony in Objectors' vehement objection to the claims-
made structure of the proposed settlement in this case, given the use of this very same
structure in a recent settlement negotiated by Objectors' counsel. (See Patel Decl., Exhs.
D&E (proposed settlement in Adjamian v. Sunglass Hut Trading, LLC, Case No. 30–2011–
451217 (California Superior Court)).


G. Discovery
Objectors might seek intervention and discovery to demonstrate the inadequacy of the settlement.
Discovery should be minimal and conditioned on a showing of need, because it will delay
settlement, introduce uncertainty, and might be undertaken primarily to justify an award of attorney
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fees to the objector’s counsel. ... A court should not allow discovery into the settlement-negotiation
process unless the objector makes a preliminary showing of collusion or other improper behavior.


Manul for Complex Litigation, Fourth, § 21.643 at p.328 (2004).


In this case, Objectors seek discovery relating to: (1) all settlement negotiations between BBB and
Plaintiff; and (2) any formal and informal discovery produced by BBB to Plaintiff. As discussed
above, Objectors have not made a preliminary showing of collusion or other improper behavior.
Nevertheless, in an abundance of caution, the Court will order BBB and Plaintiffs to produce
discovery regarding the settlement-negotiation process to the Court under seal, for in camera
review. With respect to any discovery produced by BBB to Plaintiff, Objectors are entitled to
such discovery. “Parties to the settlement agreement should generally provide access to discovery
produced during the litigation phases of the class action (if any) as a means of facilitating appraisal
of the strengths of the class positions on the merits.” Id.


V. CONCLUSION
*10  The Court hereby ORDERS as follows:


• The Court will defer ruling on Plaintiff's Motion for Preliminary Approval of Class Action
Settlement, (Dkt. 49), until the following supplemental briefing has been provided:


• To the extent that BBB has provided Plaintiff with any formal or informal discovery in this
action, Plaintiff shall make this information available to Objectors forthwith.


• Within ten days of the date of this Order, BBB shall file with the Court, under seal, a detailed
declaration outlining the negotiation process with both Objectors and Plaintiff for in camera
review by the Court. The relevant communications with both Plaintiff and Objectors shall be
attached to this declaration.


• Within ten days of the date of this Order, Plaintiff and BBB shall file a supplemental brief of
no more than ten pages regarding: (1) the practical necessity of the claims-made structure;
and (2) the sufficiency of the notice set forth in the proposed settlement agreement as to class
members for whom BBB does not have a valid U.S. postal address. This supplemental brief
shall be supported by declarations (or other evidentiary submissions) as needed. Objectors
may file an optional ten-page Response to this brief within five days of its filing. Plaintiff
and BBB may file an optional five-page Reply within 5 days of the filing of the Response.


• BBB's Ex Parte Application for Order Striking Objections to Proposed Class Action
Settlement, (Dkt. 59), is DENIED.
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Only the Westlaw citation is currently available.


United States District Court,
S.D. California.


Charles SMITH, Hector Casas, and Barry Newmann, individually
and on behalf of all other similarly situated, Plaintiffs,


v.
CRST VAN EXPEDITED, INC., et al., Defendants.


No. 10–CV–1116–IEG (WMC).
|


Nov. 20, 2012.


ORDER OVERRULING CLASS MEMBER JAMES COLE'S
OBJECTIONS AND DENYING INTERVENTION AND CONSOLIDATION


IRMA E. GONZALEZ, District Judge.


*1  This is a class action by truck drivers against their employer, trucking company CRST
Van Expedited, Inc. (“CRST”), for failure to pay minimum wages during certain stages of the
company's driver training program and related violations of California Business and Professions
Code Section 17200. After nearly three years litigating these claims, the parties agreed to a
proposed settlement, which the Court preliminarily approved on April 23, 2012. [Doc. No. 78.]
Before the Court are class member James Cole's objections to final settlement approval and
requests to intervene or consolidate. [Doc. No. 86.] For the reasons stated below, the Court
OVERRULES Cole's objections and DENIES his requests.


BACKGROUND


The class is represented by three individuals, Charles Smith, Hector Casas, and Barry Newmann
(collectively, the “Class Representatives”).


Three portions of CRST's training program, (1) truck driver training school; (2) orientation; and
(3) over-the-road training, pertain to the claims alleged as follows:
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1. Truck driver training school: Certain drivers, referred to as Contract Student Drivers,
were required to attend an 8 month truck driving school with the option of doing so at
CRST's expense if they signed Driver Employment Contracts. Under the Driver Employment
Contracts, if those drivers did not remain employed with CRST for a full 8 months, they
would be obligated to pay CRST $3,950. This amount was ostensibly to repay the cost of the
program, but was in fact $2,450 more than the cost of the program, and thus Plaintiffs allege
the obligation to pay constituted an unenforceable penalty.


2. Orientation: All drivers were required to attend orientation, for which no compensation was
paid. Plaintiffs allege they were entitled to California and federal minimum wage for the
roughly 29 hours spent in this orientation.


3. Over-the-road training: Certain drivers were required to participate in over-the-road training,
for which they received a flat $50 per day rate for 28 days. Plaintiffs allege this rate failed to
meet the California and federal minimum wage.


For settlement purposes, the Court certified the following class divided into subclasses:


Persons who resided in the State of California at the time of their date of hire and who worked
as truck drivers for CRST Van Expedited, Inc. between November 5, 2005 and April 23, 2012.
These persons are divided into the following subclasses:


Subclass 1—Contract Student Drivers [Drivers who attended truck driver training school at
CRST's expense] who worked for CRST for more than 8 months, or who have a current balance
that CRST contends is still owed for training expenses which is less than $500;


Subclass 2—Contract Student Drivers who have a current balance of $500 or more, which
CRST contends is still owed for their training expenses, or who are employed by CRST as of
the date of Preliminary Approval Date, but have not completed the 8 months required by their
Driver Employment Contacts; and


*2  Subclass 3—Drivers who were not Contract Student Drivers [Drivers who (a) paid for their
own truck driver training school, (b) who pre-paid CRST for the cost of truck driver training
school, or (c) who already had their Commercial Driver's License when they started work for
CRST and did not attend truck driver training school].


As consideration for the release of all claims expressly and derivatively asserted in this action, the
settlement provides the class with a total financial benefit in excess of $11,600,000. This includes a
non-reversionary $2,625,000 cash payout and over $9,000,00 in outstanding debt under the Driver
Employment Contracts that CRST agrees to relieve. In addition to the financial benefits of the
settlement, CRST has agreed to significant changes to its policies and training program that will
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benefit its employees going forward, including a full disclosure form provided to employees prior
to enrollment in the training program, temporary employee status for drivers when tested by the
Department of Motor Vehicles, payment for driver during orientation going forward, payment by
a split mile basis rather than $50 per day for over-the-road training going forward, and a $250
bonus going forward for all drivers who remain employed eight months after completion of the
training program. [See Doc. No. 88–5.]


DISCUSSION


As well as being an objecting class member, Cole is lead plaintiff in another class action against
CRST proceeding in the Central District of California, which was recently decertified and of which
the majority of claims have already been dismissed. [See Cole v. CRST, Inc., 08–cv–1570–VAP
(C.D.Cal. Sept. 27, 2012), Doc. No. 125 (Order Granting in Part Defense Motions for Judgment
on the Pleading and to Decertify the Class).]


Cole makes two arguments against approval of the proposed settlement here: (1) that the award
to subclass 1, of which he is a member, is too small; and (2) that the proposed settlement risks
impinging the claims asserted in his action. [See Doc. 86 at 4–7.] Alternatively, in the event the
settlement is approved, Cole argues for either his intervention and appointment as co-counsel or
consolidation with his action. [Id. at 8–9.]


I. Objections to the Settlement


A. Size of Award
Cole's challenge to the size of the award miscalculates its value, and, in any event, fails to explain
why such an amount would be unreasonable. Cole asserts that the $2,625,000 cash portion of
the settlement provides an average recovery of $509 per class member, which he characterizes as
inadequate. [See Doc. No. 86 at 4.] But this calculation fails to account for CRST's agreement to
forego recovering over $9,000,000 in truck driver training school fees from class members. The
total value of the settlement including this benefit is at least $11,625,000, representing an average
value of $1,592.47 per class member, more than three times the amount Cole characterizes as
inadequate. See Officers For Justice, 688 F.2d at 628 (“A cash settlement amounting to only a
fraction of the potential recovery will not per se render the settlement inadequate or unfair.... It
is the complete package taken as a whole, rather than the individual component parts, that must
be examined for overall fairness.”). Moreover, because the cash payout is non-reversionary and
only approximately half of the noticed class filed claims, the actual cash payout to Cole and other
member of subclass 1 will be $877.21, or 180% of estimated damages. [See Doc. 88–5 at 4–5 (Decl.
of A Mark Pope).] Whatever the amount, Cole makes no showing of what would be sufficient
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or why. Such unsupported objection cannot justify denial of approval. See, e.g., Ellis v. Naval
Air Rework Facility, 87 F.R.D. 15, 20 (N.D.Cal.1980) (“He does not specify what amount would
fairly, adequately, and reasonably settle his monetary claims. Nor does he state on what grounds
he deserves a larger share of the settlement funds. This Court thus finds it impossible to respond
to his objection in any way other than dismissing it for lack of support.”). Accordingly, Cole's
objection on the basis of the award to subclass 1 is OVERRULED.


B. Scope of Release
*3  Cole also objects that the settlement release is too broad, notwithstanding the express carve-
out with respect to Cole's action, because it might release claims that he wishes to assert in his
separate class action. [See Doc. No. 86 at 4–8.]


In this case, the proposed settlement releases two categories of claims: (1) the “claims asserted in
the complaint;” and (2) “Derivative Claims,” i.e., claims “arising out of, derived from, or related to
the [c]laims and allegations in the [c]omplaint.” [See Doc. No.] Cole argues that there is a chance
that the “Derivative Claims” release could cover certain claims in his case. [Doc. No. 86 at 5–6.]
For the reasons below, Cole's purported concerns appear overwrought, if not entirely meritless.


First, notwithstanding Cole's objection, it is well within this Court's authority to release derivative
claims, even if they are not expressly asserted in the complaint. See Class Plaintiffs v. City of
Seattle, 955 F.2d 1268, 1287 (9th Cir.1992) (“[A] federal court may release not only those claims
alleged in the complaint, but also a claim based on the identical factual predicate as that underlying
the claims in the settled class action even though the claim was not presented and might not have
been presentable in the class action.”).


Second, the only claim in Cole's action that is certainly released by this settlement, is the claim
for failure to pay minimum wages during orientation. But that claim was decertified, and thus
only remains as an individual claim for Cole himself. Any other claims in Cole's action ostensibly
similar to the minimum wage related claims central to this action have already been dismissed,
except Business and Professions Code 17200 claims which are dependant on the dismissed or
decertified minimum wage claims, and thus appear likely to be dismissed. [See Doc. No. 92 at 3–
4 (CRST Response to Objection).] Thus, to the extent any claims remain viable in Cole's action,
they appear limited to Cole's individual claims. As such, even if these remaining claims do overlap
with the release in the proposed settlement, Cole was free to preserve them by individually opting
out, which he has not done.


Third, any other class members that believed Cole's case presented a better means for recovery
had notice and opportunity to opt out of the proposed settlement in this case. But Cole, even as
class representative in his separate action, cannot opt out on behalf of anyone other than himself.
See Hanlon, 150 F.3d at 1024 (“The right to participate, or to opt-out, is an individual one and
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should not be made by the class representative or the class counsel.”). Cole and his lawyer may
be disappointed that this action settled first and that so few class members opted out thereby
diminishing Cole's potential class, but their disappointment is beside the point. Id. (“to allow
representatives in variously asserted class actions to opt a class out without the permission of
individual class members would lead to chaos in the management of class actions.”); see also Blair
v. Equifax Check Services, Inc., 181 F.3d 832, 838 (7th Cir.1999) (“When the cases proceed in
parallel, the first to reach judgment controls the other, through claim preclusion (res judicata).”).


*4  Fourth, in the same vein, Cole's objection is solely his own and should not be considered as on
behalf of some unsubstantiated class he purports to represent. Hanlon, 150 F.3d at 1024 (“There is
no class action rule, statute, or case that allows a putative class plaintiff or counsel to exercise class
rights en masse, either by making a class-wide objection or by attempting to effect a group-wide
exclusion from an existing class.”). “Indeed, to do so would infringe on the due process rights of
the individual class members, who have the right to intelligently and individually choose whether
to continue in a suit as class members.” Id.


Fifth, the settlement release is expressly limited to the claims asserted in this action and
“Derivative” claims that arise from the same underlying facts and circumstances. Moreover, the
settlement includes a carve-out that explicitly disavows the release of claims in Cole's separate
action. Thus, on its face, the settlement does not appear to impinge on Cole's claims and any dispute
as to the scope of release is premature. Of course, CRST can be expected to seek to enforce the
release as broadly as possible and, if so faced, Cole will argue for a narrow interpretation. But
there is no dispute at this time and CRST has not yet sought to enforce this release in Cole's action.
If such a dispute ever in fact arises, it will be for the Court hearing the dispute, with full briefing,
to decide. Here, the existence of any impingement remains purely speculative and thus cannot
prevent approval. [Cf. Doc. No. 86 at 8.]


Sixth, though Cole makes passing reference to the possibility of a reverse auction, he makes no
showing of anything suggesting impropriety on the part of the settling parties. [See Doc. No. 86
at 9–10 (“... the ensuing ‘race to settlement’...”). Rather than concern with or critical of reverse
auctions, Cole simply appears unhappy that his was not the class CRST chose to settle with, and
thus this insinuation provides no support to his objection. Negrete v. Allianz Life Ins. Co. of North
America 523 F.3d 1091, 1099–1100 (9th Cir.2008) (“Counsel floated out the specter of a reverse
auction, but brought forth no facts to give that eidolon more substance,” if the party's unsupported
assertion were accepted, the “ ‘reverse auction argument would lead to the conclusion that no
settlement could ever occur in the circumstances of parallel or multiple class actions—none of
the competing cases could settle without being accused by another of participating in a collusive
reverse auction.’ ”).


Accordingly, Cole's objection on the basis of the scope of release is OVERRULED.
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II. Request to Intervene
Cole also requests permissive intervention. [See Doc. No. 86 at 8.] Under Fed.R.Civ.P. 24, to
warrant permissive intervention, a party must establish “an independent ground for jurisdiction,
the motion to intervene is timely, and a common question of law or fact exists.” Lane v. Facebook,
Inc., 2009 WL 3458198, at *2 (N.D.Cal. Oct. 23, 2009) (citing Southern Calif. Edison Co. v. Lynch,
307 F.3d 794, 803 (9th Cir.2002)). “Even if the threshold requirements for permissive intervention
are met, a court has discretion to deny permissive intervention.” Id.


*5  Cole's eleventh hour request fails to make the required showings. A party must seek to
intervene “ ‘as soon as he knows or has reason to know that his interests might be adversely affected
by the outcome of the litigation.’ “ See Cohorst v. BRE Properties, Inc ., 2011 WL 3475274, *4
(S.D.Cal.2011) (quoting Yniguez v. Arizona, 939 F.2d 727, 731 (9th Cir.1991)). Cole concedes
that he has been aware of the present case since its inception (2009), yet made no attempt to
intervene before now. [See Doc. No. 89 at 3.] As such, his request is untimely. In re Wachovia
Corp. “Pick–A–Payment” Mortg. Marketing and Sales Practices Litigation, 2011 WL 1877630,
*6–7 (N.D.Cal.2011) (denying a request to intervene as untimely where it was filed shortly before
the final approval hearing in a case that had been “litigated vigorously for almost four years”
and where the proposed settlement was “the product of months-long, arms-length negotiations”);
Gaskin v. Pennsylvania, 231 F.R.D. 195, 196 n. 1 (E.D.Pa.2005) (stating that while “[i]ntervention
at an earlier point may have been welcomed,” but that since the case had been in litigation for
years, and with the applicant's knowledge, intervention “[a]t this late hour ... would unduly delay
resolution of the issues and unfairly prejudice the parties.”).


Further, even were his request timely, Cole cites no law, makes only a cursory comparison of the
two cases, and gives no even common sense justification for intervention. [See Doc. No. 86 at 8.]
Rule 24(c) specifically requires an applicant to “state the grounds for intervention.” Fed.R.Civ.P.
24(c). Cole's failure to explain why he is entitled to intervene under Rule 24 also warrants denial.
See, e.g., Gentile v. Sun Products, Inc., 2011 WL 794511, 1 (D.Neb.2011) (denying request for
intervention when the applicant's motion did not identify whether intervention was sought under
subsection (a) or (b) of Rule 24 and did not state the grounds for intervention); Gaskin, 231 F.R.D.
at 196 n. 1 (characterizing a request for intervention that failed to “identify the type of intervention”
sought and failed to identify grounds for intervention as “utter disregard for Rule 24(c)” that
“warrants denial of the motion”).


Nor does Cole make any showing that present class counsel are inadequate, standing alone, to
represent the class. Rather, the only apparent reason for this late request for intervention seems to
be his own counsel's interest in fees, coupled with a threat to delay finality of the settlement by
appealing the result of his objection. Cole asserts that though “the Court no doubt is concerned
with disturbing the finality of a settlement at this juncture ... objectors may be required to take
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further action to preserve their rights, and this action could have the unfortunate effect of further
delaying and complicating the finality of this settlement.” [Doc. No. 86 at 8.] This fails to justify
intervention as it appears to reflect a dispute over his lawyers' fees more than any right or interest
of the class or even Cole himself. As such, Cole's request to intervene is DENIED.


III. Request for Consolidation
*6  Similarly, Cole invokes Fed.R.Civ.P. 42 and asserts that the Court has the discretion to
consolidate this matter and the Cole case, but fails to explain why or how. [See Doc. No. 86 at
10.] This empty assertion does not suffice. See, e.g., Watkinson v. Great Atlantic & Pacific Tea
Co., Inc., 585 F.Supp. 879, 883 (E.D.Pa.1984) (noting that the “moving party has the burden
of persuading the court that consolidation is proper,” and denying consolidation in the absence
of an explanation for why the movant “waited one and one-half years” to seek consolidation).
Moreover, Cole's action is proceeding in the Central, rather than Southern, District of California
and Rule 42 does not provide for the consolidation of cases proceeding in different jurisdictions.
See Italian Colors Restaurant v. American Express Co., 2003 WL 22682482, at *7 (N.D.Cal.2003)
(“Consolidation under Federal Rule of Civil Procedure 42(a) is a device constricted in scope to
multiple cases pending in the same district. Plaintiffs cite no authority by which this Court could
divest other Article III courts of jurisdiction over matters pending before them.”). Accordingly,
even were consolidation appealing in the present case (and Cole has failed to show that it is), it
would still be unavailable. Thus, Cole's request for consolidation is DENIED.


CONCLUSION


For the foregoing reasons, the Court hereby OVERRULES Cole's objections to the settlement
and DENIES his requests for intervention and consolidation.


IT IS SO ORDERED.


All Citations


Not Reported in F.Supp.2d, 2012 WL 5873701


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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69 Cal.App.5th 955
Review granted. See Cal. Rules of Court 8.1105 and 8.1115


(and corresponding Comment, par. 2, concerning rule 8.1115(e)(3))
Court of Appeal, Second District, Division 4, California.


Tina TURRIETA, Plaintiff and Respondent,
v.


LYFT, INC., Defendant and Respondent;
Million Seifu et al., Movants and Appellants.


B304701
|


Filed 9/30/2021


Synopsis
Background: Three rideshare company drivers each filed separate representative actions against
company under the Private Attorneys General Act (PAGA) alleging that company misclassified
them as independent contractors rather than employees, thereby violating multiple provisions of
the Labor Code. One driver moved for court approval of settlement in her PAGA action, and other
drivers moved to intervene in the matter and object to settlement. The Superior Court, Los Angeles
County, No. BC714153, Dennis J. Landin, J., denied drivers' motion to intervene, approved the
settlement, and denied drivers' subsequent motions to vacate the judgment. Drivers appealed.


Holdings: The Court of Appeal, Collins, J., held that:


[1] drivers were not “aggrieved” for purposes of standing to move to vacate or appeal from
judgment, and


[2] drivers did not have direct and immediate interest in the settlement that was necessary for
permissive intervention.


Affirmed.


Procedural Posture(s): On Appeal; Motion to Intervene; Motion to Set Aside or Vacate Order
or Judgment.
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West Headnotes (25)


[1] Labor and Employment Actions
The Private Attorneys General Act (PAGA) deputizes aggrieved employees to bring a
representative lawsuit on behalf of the state to enforce labor laws. Cal. Lab. Code § 2698
et seq.


1 Cases that cite this headnote


[2] Labor and Employment Actions
Labor and Employment Parties;  standing
Although an aggrieved employee is the named plaintiff in a Private Attorneys General Act
(PAGA) action, PAGA disputes are between the state and the employer, not between the
employee and the employer. Cal. Lab. Code § 2698 et seq.


[3] Labor and Employment Actions
An employee suing under the Private Attorneys General Act (PAGA) does so as the proxy
or agent of the state's labor law enforcement agencies.


[4] Labor and Employment Actions
Labor and Employment Penalties
In a lawsuit brought under the Private Attorneys General Act (PAGA), the employee
plaintiff represents the same legal right and interest as state labor law enforcement
agencies—namely, recovery of civil penalties that otherwise would have been assessed
and collected by the Labor and Workforce Development Agency (LWDA). Cal. Lab. Code
§ 2698 et seq.


[5] Labor and Employment Conditions precedent
Before filing a Private Attorneys General Act (PAGA) lawsuit, an employee must provide
written notice to the Labor and Workforce Development Agency (LWDA) and the
employer of the specific Labor Code violations alleged and facts and theories to support
the claims; if the LWDA elects not to investigate, or investigates without issuing a citation,
the employee may then bring a PAGA action. Cal. Lab. Code § 2699.3(a)(2)(A).
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[6] Labor and Employment Conditions precedent
Notice requirement in the Private Attorneys General Act (PAGA), requiring that an
aggrieved employee provide written notice to the Labor and Workforce Development
Agency (LWDA) before filing a lawsuit, allows the relevant state agency to decide whether
to allocate scarce resources to an investigation. Cal. Lab. Code § 2699.3(a)(2)(A).


[7] Labor and Employment Actions
Overlapping Private Attorneys General Act (PAGA) actions may be brought by different
employees who allege the same violations and use the same theories. Cal. Lab. Code §
2698 et seq.


[8] Labor and Employment Actions
Res Judicata Persons Represented by Other Persons or Parties
Res Judicata Public Entities and Persons Related Thereto
Since an employee who brings an action under the Private Attorneys General Act (PAGA)
does so as the proxy or agent of the state, a judgment in an employee's action under
PAGA binds all those, including nonparty aggrieved employees, who would be bound by
a judgment in an action brought by the government. Cal. Lab. Code § 2698 et seq.


1 Cases that cite this headnote


[9] Res Judicata Persons Represented by Other Persons or Parties
When an employee plaintiff prevails in a Private Attorneys General Act (PAGA) action,
nonparty employees may then, by invoking collateral estoppel, use the judgment against
the employer to obtain remedies other than civil penalties for the same Labor Code
violation. Cal. Lab. Code § 2698 et seq.


[10] Res Judicata Persons Represented by Other Persons or Parties
If an employer prevailed in a Private Attorneys General Act (PAGA) lawsuit, nonparty
employees who were not given notice of the action or afforded any opportunity to be heard
are not be bound by the judgment as to remedies other than civil penalties. Cal. Lab. Code
§ 2698 et seq.
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[11] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
If the parties settle a Private Attorneys General Act (PAGA) claim, the plaintiff employee
is required to simultaneously submit the proposed settlement to the Labor and Workforce
Development Agency (LWDA) and the court is required to review and approve the
settlement; as such, the court must ensure that any negotiated resolution is fair to those
affected. Cal. Lab. Code § 2698 et seq.


[12] Appeal and Error Parties of Record
Appeal and Error Parties or Persons Injured or Aggrieved
Test for determining who can appeal a judgment is twofold—one must be both a party of
record to the action and aggrieved to have standing to appeal. Cal. Civ. Proc. Code § 902.


[13] Appeal and Error Parties or persons aggrieved by judgments against others
A nonparty that is aggrieved by a judgment or order may become a party of record and
obtain the right to appeal by moving to vacate the judgment. Cal. Civ. Proc. Code §§ 663,
902.


1 Cases that cite this headnote


[14] Appeal and Error Who are "aggrieved" in general
A party is “aggrieved,” as required to have standing to appeal a judgment, only if its rights
or interests are injuriously affected by the judgment. Cal. Civ. Proc. Code § 902.


3 Cases that cite this headnote


[15] Appeal and Error Who are "aggrieved" in general
To have standing to appeal a judgment, the aggrieved party's interest must be immediate,
pecuniary, and substantial and not nominal or a remote consequence of the judgment. Cal.
Civ. Proc. Code § 902.


2 Cases that cite this headnote
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[16] Labor and Employment Actions
Relief under the Private Attorneys General Act (PAGA) is designed primarily to benefit
the general public, not the party bringing the action. Cal. Lab. Code § 2698 et seq.


[17] Labor and Employment Actions
Labor and Employment Parties;  standing
A Private Attorneys General Act (PAGA) representative action is a type of qui tam action,
and the government entity on whose behalf the plaintiff files suit is always the real party
in interest. Cal. Lab. Code § 2698 et seq.


1 Cases that cite this headnote


[18] Appeal and Error Who are "aggrieved" in general
Compromise, Settlement, and Release Reconsideration
Rideshare company drivers who brought separate actions against company under the
Private Attorneys General Act (PAGA) for alleged Labor Code violations had no
individual claims that would be affected by other driver's settlement of her PAGA suit
against company, and thus, they were not “aggrieved” for purposes of standing to move
to vacate or appeal from judgment approving the settlement; it was state's rights, and
not drivers' rights, that were affected by a parallel PAGA settlement, nor could drivers
claim a pecuniary interest in penalties at issue, as the civil penalties recovered on state's
behalf were intended to remediate present violations and deter future ones, not to redress
employees' injuries. Cal. Civ. Proc. Code §§ 663, 902; Cal. Lab. Code § 2698 et seq.


5 Cases that cite this headnote


[19] Appeal and Error Sufficiency in General
Notices of appeal are to be liberally construed so as to protect the right of appeal if it is
reasonably clear what appellant was trying to appeal from, and where the respondent could
not possibly have been misled or prejudiced. Cal. R. Ct. 8.100(a)(2).


[20] Parties Intervention
Threshold question in determining a nonparty's right to mandatory intervention is whether
the person seeking intervention has an interest relating to the property or transaction which
is the subject of the action. Cal. Civ. Proc. Code § 387(d)(1).
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2 Cases that cite this headnote


[21] Parties Interest in subject of action in general
Permissive or discretionary intervention requires a showing that the nonparty has a direct
and immediate interest in the action, among other criteria. Cal. Civ. Proc. Code § 387(d)(2).


[22] Parties Interest in subject of action in general
Requirement of a “direct and immediate interest,” for purposes of permissive intervention,
means that the interest must be of such a direct and immediate nature that the moving party
will either gain or lose by the direct legal operation and effect of the judgment. Cal. Civ.
Proc. Code § 387(d)(2).


[23] Parties Interest in subject of action in general
An interest is insufficient for permissive intervention when the action in which intervention
is sought does not directly affect it although the results of the action may indirectly benefit
or harm its owner. Cal. Civ. Proc. Code § 387(d)(2).


[24] Appeal and Error Intervention
Court of Appeal reviews the denial of permissive intervention for an abuse of discretion.
Cal. Civ. Proc. Code § 387(d)(2).


4 Cases that cite this headnote


[25] Compromise, Settlement, and Release Persons entitled to seek approval; standing
Rideshare company drivers who brought separate actions against company under the
Private Attorneys General Act (PAGA) for alleged Labor Code violations did not have
direct and immediate interest in other driver's settlement of her PAGA suit against
company which would establish their entitlement to mandatory or permissive intervention
in that parallel suit; drivers' position as plaintiffs in different PAGA actions did not create
direct interest in the parallel PAGA action in which they were not real parties in interest,
drivers' interest in pursuing enforcement of PAGA claims on behalf of the state could
not supersede same interest held by other driver her own PAGA case, and drivers had no
personal interest in the PAGA claims and any individual rights they had would not be
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precluded under the PAGA settlement. Cal. Civ. Proc. Code § 387(d)(2); Cal. Lab. Code
§ 2698 et seq.


4 Cases that cite this headnote


**770  APPEAL from a judgment of the Superior Court of Los Angeles County, Dennis J. Landin,
Judge. Affirmed. (Los Angeles County Super. Ct. No. BC714153)


Attorneys and Law Firms


Lichten & Liss-Riordan, Shannon E. Liss-Riordan, Anne Kramer for Appellant Million Seifu.


Outten & Golden, Jahan C. Sagafi, Laura Iris Mattes, San Francisco, and Adam Koshkin, San
Francisco; Olivier Schreiber & Chao, Monique Olivier, San Francisco, Christian Schreiber,
Emeryville, and Rachel Bien, San Francisco, for Appellant Brandon Olson.


Michael L. Smith, Los Angeles, as Amicus Curiae on behalf of Appellants.


The Graves Firm, Allen Graves, Pasadena, and Jacqueline Treu for Plaintiff and Respondent.


Horvitz & Levy, Christopher D. Hu, San Francisco, Peder K. Batalden, and Felix Shafir, Burbank;
Keker, Van Nest & Peters, R. James Slaughter, Erin E. Meyer, Ian Kanig, San Francisco, and
Morgan E. Sharma, San Francisco, for Defendant and Respondent.


Opinion


COLLINS, J.


**771  *961  Appellants Brandon Olson and Million Seifu and respondent Tina Turrieta worked
as drivers for a rideshare company, respondent Lyft, Inc. In 2018, Olson, Seifu, and Turrieta each
filed separate representative actions against Lyft under the Private Attorneys General Act of 2004
(PAGA) (Lab. Code, § 2698 et seq.), 1  alleging that Lyft misclassified its California drivers as
independent contractors rather than employees, thereby violating multiple provisions of the Labor
Code. Following a mediation in 2019, Turrieta and Lyft reached a settlement.


1 All further statutory references are to the Labor Code unless otherwise indicated.


After Turrieta moved for court approval of the settlement, appellants sought to intervene in the
matter and object to the settlement. Appellants argued that Lyft had engaged in a “reverse auction”
by settling with Turrieta for an unreasonably low amount, and that the settlement contained other
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provisions that were unlawful and inconsistent with PAGA's purpose. The trial court rejected
appellants’ requests to intervene, finding that appellants lacked standing. The court found the
settlement to be fair and adequate, and approved it. The court also denied the subsequent motions
by appellants to vacate the judgment under Code of Civil Procedure section 663.


On appeal, appellants contend the trial court erred in approving the settlement, and in denying their
motions to intervene and to vacate the *962  judgment. Respondents argue that, as nonparties,
appellants lack standing to seek any relief in this case, and further, that the settlement was proper.
We agree with respondents and the trial court that appellants’ status as PAGA plaintiffs in separate
actions does not confer standing to move to vacate the judgment or challenge the judgment on
appeal. Moreover, while appellants may appeal from the court's implicit order denying them
intervention, we find no error in that denial. We therefore affirm.


FACTUAL AND PROCEDURAL HISTORY


I. Initiation of PAGA Lawsuits by Drivers
Olson, Seifu, and Turrieta each worked as drivers for Lyft. As alleged by Turrieta, Lyft is a
transportation company that employs drivers to transport customers by automobile. Lyft uses a
cell phone application to connect its drivers with riders seeking transportation. During the relevant
period, Lyft “maintained a uniform policy of classifying all Drivers as independent contractors
rather than employees.”


On May 24, 2018, Olson filed his lawsuit, Olson v. Lyft, Inc. (Super. Ct. San Francisco County, No.
CGC-18-566788) (Olson), alleging PAGA claims on behalf of the State of California and other
similarly situated individuals who worked as drivers for Lyft in California. He alleged that Lyft
willfully misclassified its drivers as independent **772  contractors resulting in numerous Labor
Code violations, and sought recovery of civil penalties under PAGA. Seifu filed his lawsuit on July
5, 2018, captioned Seifu v. Lyft, Inc. (Super. Ct. Los Angeles County, No. BC712959) (Seifu), also
alleging PAGA claims based on driver misclassification. 2  Turrieta filed the instant case on July 13,
2018 (Turrieta). Turrieta's complaint alleged six claims under PAGA for willful misclassification,
failure to pay overtime wages, failure to timely pay wages, failure to pay wages upon termination,
failure to provide accurate itemized paystubs, and failure to reimburse business expenses.


2 During oral argument, counsel for Seifu and Olson clarified that Olson added his PAGA
claims to his existing complaint in July 2018, after Seifu had filed his PAGA complaint.
Thus, Seifu was the first of these three plaintiffs to file the PAGA claims at issue here.


In April 2019, Olson filed a petition to coordinate five actions against Lyft pending in San
Francisco and Los Angeles Superior Courts, including Olson, Seifu, and Turrieta. Lyft opposed
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the petition, as did Seifu and several other plaintiffs. The Olson court denied the petition without
prejudice, noting that four of the five cases were currently stayed—Seifu and Olson pending
resolution of appeals and Turrieta pending resolution of Seifu. 3


3 We granted Olson's request for judicial notice of the petition and court's order regarding
coordination in Olson.


*963  II. Settlement in Turrieta
In September 2019, Turrieta and Lyft reached a settlement of her case following a mediation.
Turrieta and Lyft signed the settlement agreement on December 4, 2019. The proposed settlement
covered all individuals who provided at least one ride as a driver on Lyft's platform from
April 30, 2017 to December 31, 2019. Lyft estimated the group to include a maximum of
565,000 individuals. The settlement required Lyft to pay $15 million in total, including a $14,000
enhancement payment to Turrieta, $5,048,087.34 in attorney fees and costs to Turrieta's counsel,
$6,071,978.17 to be paid to PAGA group members, 4  and $3,215,934.50 in penalties paid to the
state. Turrieta estimated that group members would receive an average payment of $12.


4 The amount allocated to PAGA group members represents a $5 million payment for
“underpaid wages” pursuant to section 558, subdivision (a)(3), and the balance of over $1
million as 25 percent of the recovered penalties paid to employees pursuant to section 2699,
subdivision (i).


Under the settlement, the parties agreed to file a first amended complaint in Turrieta that “covers
all PAGA claims that could have been brought against Lyft” for the relevant time period, so that
those claims would be released by the settlement. In the proposed first amended complaint, Turrieta
alleged four additional claims for failure to provide breaks, failure to store records, failure to pay
minimum wage, and failure to provide hiring notice. The settlement expressly exempted from
release any claims for damages (as opposed to penalties) and direct claims by group members
other than Turrieta. On December 9, 2019, Turrieta gave notice of the settlement to the state
through the California Labor and Workforce Development Agency (LWDA), including a copy of
the settlement agreement and the proposed first amended complaint. The LWDA did not respond. 5


5 Although the LWDA did not respond or object to the proposed settlement below, it did file
a brief, through the Division of Labor Standards Enforcement, as amicus curiae on appeal,
urging us to reverse the trial court's order approving the settlement. Turrieta filed a response
to the amicus brief.


**773  On December 9, 2019, Turrieta filed a motion for approval of the settlement, with a hearing
date of January 2, 2020. She argued that the court should approve the settlement, as it was “almost
twice the amount of a similar settlement in the rideshare industry that was approved in 2018,” citing
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Price v. Uber Technologies, Inc. (Super. Ct. Los Angeles County, 2018, No. BC554512). Turrieta
stated that she and Lyft engaged in “extensive informal pre-mediation discovery,” including
provision by Lyft of the number of pay periods at issue, the number of unique drivers on Lyft's
platform each week during the liability period, and detailed data for a sample of 10,000 drivers.
Based on that data, Turrieta's counsel “completed an extensive and *964  detailed calculation of
the value of the claims in the case” and estimated the maximum liability to be over $30 billion.


Turrieta acknowledged that the Supreme Court's recent decision in Dynamex Operations West,
Inc. v. Superior Court (2018) 4 Cal.5th 903, 232 Cal.Rptr.3d 1, 416 P.3d 1 (Dynamex) established
a new test that “poses a higher hurdle for employers” to prove that a worker was an independent
contractor rather than an employee. However, she argued that “the uncertainty as to retroactivity
of this ruling, as well as disputes as to which claims were subject to Dynamex, rendered the impact
of Dynamex uncertain.” Turrieta also informed the court that the parties had attended a full day
of mediation in September 2019 with “noted mediator” Antonio Piazza, but were unable to reach
an agreement. However, the mediator later “made a settlement proposal representing his own
independent valuation of the case, which the parties accepted.”


III. Motions by Olson and Seifu and Approval of Settlement
On December 24, 2019, Olson filed a motion to intervene in Turrieta and raised objections to the
settlement. He stated that he had not been notified by Turrieta's counsel of the proposed settlement
and only learned of it on December 20, 2019. Olson argued that he was entitled to intervene as
a matter of right under Code of Civil Procedure section 387, subdivision (d)(1) because he “(1)
claims an interest in the property or transaction that is the subject of the litigation; (2) is so situated
that the disposition of the action may impair or impede his ability to protect that interest; and (3)
will not be adequately represented by the existing party.” Alternatively, Olson sought permissive
intervention under Code of Civil Procedure section 387, subdivision (d)(2). Olson objected to the
proposed settlement as unfair, unreasonable, and inadequate in light of the purposes of PAGA,
arguing, among other reasons, that the amount of the penalties paid to the state was “grossly
inadequate” given the strength of the claims. In addition, Olson asserted the settlement was secured
through a reverse auction, it was obtained by “deliberately excluding” Olson and his counsel from
the negotiation, and it included an unjustified amount in attorney fees.


Because the hearing on Olson's motion was set for April 2020, he also filed an ex parte application
to continue the January 2020 settlement approval hearing until after his motion to intervene could
be heard. The court denied the application on December 26, 2019. 6


6 There is no transcript in the record from the hearing on the ex parte application. In its
subsequent order on January 2, 2020 approving the settlement, the court stated that it had
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denied the application “after finding that there were no exigent circumstances warranting
relief.”


*965  On December 31, 2019, Seifu also filed a motion for leave to intervene in Turrieta **774
and an objection to the proposed settlement. Like Olson, he sought to intervene as a matter of
right, arguing that he had an interest in the action as a member of the PAGA settlement group and
as the PAGA representative with the “first-filed” action. He also asked the court to postpone the
settlement approval hearing and argued that the settlement was not fair, adequate, or reasonable.


The court held the settlement approval hearing in Turrieta on January 2, 2020. Counsel for Turrieta
argued that appellants lacked standing to intervene or object to the settlement because “this case
belongs exclusively to the State.” He also contended that the settlement would be “one of the
largest payments” ever received by the state, “so they of course have not objected, they would like
to be paid.” Lyft's counsel agreed with Turrieta's position.


Counsel for appellants appeared at the hearing and the court allowed them to argue. Seifu's counsel
argued that Seifu's case was “the first-filed case” and Lyft had engaged in a reverse auction by
settling with Turrieta after it failed to reach an agreement with Seifu. She also argued that Seifu
had moved for an injunction in his case, which was stayed pending Lyft's appeal, but that Lyft
was attempting to avoid the effect of potential injunctive relief by settling a “copycat” case for
monetary penalties. She argued in the alternative that Seifu should be allowed to opt out of the
Turrieta settlement, so that “he can continue his pursuit of his injunction claim.” Olson's counsel
contended that the small amount of the settlement compared to the amount of possible liability
“does not represent any kind of deterrent or punitive result for a company such as Lyft which is
currently employing hundreds of thousands of workers in California and has billions of dollars in
revenue each year.” He also argued that other drivers should have standing to intervene and appeal
as they would in class actions.


In response to Seifu's arguments, counsel for Lyft contended that injunctive relief was not available
under PAGA, and that there was no such motion pending because Seifu was stayed. In addition,
even if injunctive relief was permitted, the settlement would not preclude injunctive relief. He also
disputed the suggestion of gamesmanship in the settlement.


Turrieta's counsel disputed appellants’ assertion of standing, arguing that if the court allowed
notice to or intervention by another PAGA plaintiff, “you'd be undoing a basic structural element
of PAGA” that was distinct from class action procedure. He also reiterated that the amount of
the settlement was reasonable compared to past settlements, and rejected the suggestion that the
state did not review the proposed settlement, considering it was “their biggest recovery of the
year.” He emphasized that the settlement was made at arm's *966  length, and was proposed by
an experienced, neutral mediator. At the conclusion of the hearing, the court took the matter under
submission.
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The court issued an order later that day, January 2, 2020. The court overruled Seifu's objection to
the settlement, finding that “[a]part from the fact that it was filed on the eve of the hearing, the
Court does not believe that he (like Olson) has standing to be heard on this matter.” The court held
that the real party in interest was the state, citing Amalgamated Transit Union, Local 1756, AFL-
CIO v. Superior Court (2009) 46 Cal.4th 993, 95 Cal.Rptr.3d 605, 209 P.3d 937 (Amalgamated).
The court also denied Seifu's request to “opt out” of the settlement, finding he had no legal basis
to do so, and was not precluded by the settlement from pursuing a preliminary injunction.


The court further found that the settlement was “fair, adequate, and reasonable **775  in light of
the time period that is encompassed by it and the amount that will eventually be paid to the State
of California and to the hundreds of thousands of Lyft drivers.” The court noted it had considered
another settlement approved in January 2018 for $7.75 million for a “period three times as long.”
The court also found that “although it is possible that monetary penalties could be up to $100
billion, 7  given that the claims in this case would likely be considered under pre-Dynamex law, it
is also possible that the penalties could be zero dollars.” The court rejected appellants’ assertion
that “Lyft engaged in gamesmanship such that plaintiffs in other cases (as well as the State) could
be shortchanged. In this regard, the court notes that after the parties engaged in mediation before a
very experienced mediator, they were still not able to arrive at a resolution. Instead, they ultimately
accepted the mediator's proposal.” In addition, the court concluded that it would “not assume
that the State of California [h]as not read and seriously considered the proposed settlement. As
mentioned above, it is the real party in interest and by not filing an opposition to the settlement,
the Court assumes that it agrees that the settlement is appropriate.”


7 Turrieta subsequently filed a request for clarification, noting that the record supported a value
of “over $10 billion.” During the settlement approval hearing, Seifu's counsel argued that
the maximum liability totaled over $2 billion, while Olson's counsel estimated it at over $12
billion. Ultimately, this factual dispute is irrelevant to resolution of this appeal.


The court signed the proposed order submitted by Turrieta, approving the settlement agreement and
finding the settlement “is in all respects fair, reasonable and adequate, and complies with the policy
goals of the PAGA. There was no collusion in connection with the Settlement. The Settlement was
the product of informed and arm's-length negotiations among competent counsel and the record is
sufficiently developed to have enabled Plaintiff and Defendant to adequately evaluate and consider
their respective positions.” The court further found that the settlement agreement was “reasonable
as it *967  provides substantial payment for the State of California and will provide the PAGA
Settlement Group Members with substantial recovery from a non-reversionary common fund.”
The court retained jurisdiction to enforce the settlement agreement, vacated all other hearing dates,
and ordered the matter dismissed with prejudice. The court entered judgment on January 6, 2020.
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On January 14, 2020, Olson filed a motion to vacate the Turrieta judgment pursuant to Code of
Civil Procedure section 663. He again argued that the court erred in approving the settlement
for several reasons, including: (1) the provision paying $5 million to drivers as underpaid wages
pursuant to section 558 was barred by the recent Supreme Court decision in ZB, N.A. v. Superior
Court (2019) 8 Cal.5th 175, 252 Cal.Rptr.3d 228, 448 P.3d 239; (2) the amount paid in penalties
to the state was unreasonable given the strength of the claims, which the court erroneously found
would not be considered under Dynamex; (3) the court “ignored the undisputed facts suggesting
that Lyft reverse-auctioned the State's claims”; and (4) the court erred in finding that Olson lacked
standing to intervene. Seifu also moved to vacate the judgment on January 21, 2020. 8  Lyft and
Turrieta both opposed the motions.


8 Seifu's motion to vacate the judgment, supporting documents, and reply are not included in
the record on appeal. After filing his opening brief, he moved to augment the record with
these documents and then requested that we take judicial notice of them. We denied both
requests.


**776  The court held a hearing on the motions to vacate the judgment on February 28, 2020.
Following argument by counsel for appellants and respondents, the court reiterated its finding
that the settlement “is in the best interest of the workers and in the best interest of the state of
California.” Then, the court found that appellants did not have standing to object to the settlement
or to bring a motion to set aside the judgment. The court subsequently issued a minute order
denying the motions. Olson and Seifu timely appealed.


Respondents moved to dismiss the appeals, arguing that appellants lacked standing. We issued
an order summarily denying the motions to dismiss without prejudice to the parties raising the
issue again in their briefing. 9  The parties submitted their briefs and appellate record. After full
consideration of the record and relevant legal authorities, we conclude that appellants lack *968
standing to appeal the judgment. Although they have standing to appeal the trial court's implicit
denial of their motions to intervene, we find no error and therefore affirm.


9 A summary denial of a motion to dismiss an appeal does not “preclude later full
consideration of the issue, accompanied by a written opinion, following review of the entire
record....” (Kowis v. Howard (1992) 3 Cal.4th 888, 900, 12 Cal.Rptr.2d 728, 838 P.2d 250,
overruling the contrary holding in Pigeon Point Ranch, Inc. v. Perot (1963) 59 Cal.2d 227,
230–231, 28 Cal.Rptr. 865, 379 P.2d 321; accord, Dakota Payphone, LLC v. Alcaraz (2011)
192 Cal.App.4th 493, 509, fn. 6, 121 Cal.Rptr.3d 435 [reversing prior order and dismissing
appeal upon “review of a complete record and further analysis of the law”].)
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DISCUSSION


I. PAGA Overview
“California's Labor Code contains a number of provisions designed to protect the health, safety,
and compensation of workers. Employers who violate these statutes may be sued by employees
for damages or statutory penalties. [Citations.] Statutory penalties, including double or treble
damages, provide recovery to the plaintiff beyond actual losses incurred. [Citation.] Several Labor
Code statutes provide for additional civil penalties, generally paid to the state unless otherwise
provided. [Citation.] Before PAGA's enactment, only the state could sue for civil penalties.” (Kim
v. Reins International California, Inc. (2020) 9 Cal.5th 73, 80, 259 Cal.Rptr.3d 769, 459 P.3d
1123 (Kim), citing Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348,
378, 173 Cal.Rptr.3d 289, 327 P.3d 129 (Iskanian).) The Legislature enacted PAGA in 2003 to
allow aggrieved employees to act as private attorneys general and recover civil penalties for
Labor Code violations. (Arias v. Superior Court (2009) 46 Cal.4th 969, 980-981, 95 Cal.Rptr.3d
588, 209 P.3d 923 (Arias); Villacres v. ABM Industries Inc. (2010) 189 Cal.App.4th 562, 578,
117 Cal.Rptr.3d 398.) The Legislature's declared purpose in enacting PAGA was “to supplement
enforcement actions by public agencies, which lack adequate resources to bring all such actions
themselves.” (Arias, supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923.)


[1]  [2]  [3]  [4] PAGA deputizes “aggrieved” employees to bring a representative lawsuit on
behalf of the state to enforce labor laws. (Kim, supra, 9 Cal.5th at p. 81, 259 Cal.Rptr.3d 769,
459 P.3d 1123; Iskanian, supra, 59 Cal.4th at p. 386, 173 Cal.Rptr.3d 289, 327 P.3d 129.) An
“aggrieved employee” for purposes of bringing a PAGA claim is defined under the statute as
“any person who was employed by the alleged violator and against whom one or more of the
alleged violations was committed.” (§ 2699, subd. (c); see also Kim, supra, 9 Cal.5th at p. 82, 259
Cal.Rptr.3d 769, 459 P.3d 1123.) Although an aggrieved employee is the **777  named plaintiff in
a PAGA action, PAGA disputes are between the state and the employer, not between the employee
and the employer. (Iskanian, supra, 59 Cal.4th at p. 386, 173 Cal.Rptr.3d 289, 327 P.3d 129; Arias,
supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923 [plaintiff represents same legal rights
and interests as state labor law enforcement agencies].) Thus, an employee suing under PAGA
“does so as the proxy or agent of the state's labor law enforcement agencies.... In a lawsuit brought
under the act, the employee plaintiff represents the same legal right and interest as state labor law
enforcement agencies—namely, recovery of civil *969  penalties that otherwise would have been
assessed and collected by the [LWDA].” (Arias, supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588,
209 P.3d 923; accord, Iskanian, supra, 59 Cal.4th at p. 380, 173 Cal.Rptr.3d 289, 327 P.3d 129.)


[5]  [6] Before filing a PAGA lawsuit, an employee must provide written notice to the LWDA
and the employer of the specific Labor Code violations alleged and facts and theories to support
the claims. (§ 2699.3, subd. (a)(1)(A).) “If the [LWDA] elects not to investigate, or investigates
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without issuing a citation, the employee may then bring a PAGA action.” (Williams v. Superior
Court (2017) 3 Cal.5th 531, 545, 220 Cal.Rptr.3d 472, 398 P.3d 69 (Williams); see § 2699.3, subd.
(a)(2)(A); Julian v. Glenair, Inc. (2017) 17 Cal.App.5th 853, 866, 225 Cal.Rptr.3d 798 (Julian).)
The notice requirement allows the relevant state agency to decide “whether to allocate scarce
resources to an investigation.” (Williams, supra, 3 Cal.5th at p. 546, 220 Cal.Rptr.3d 472, 398
P.3d 69.) The LWDA receives 75 percent of the civil penalties recovered in an action brought by
an aggrieved employee; the remaining 25 percent of the penalties is distributed to the “aggrieved
employees.” (§ 2699, subd. (i); Arias, supra, 46 Cal.4th at pp. 980-981, 95 Cal.Rptr.3d 588, 209
P.3d 923.)


[7]  [8]  [9]  [10] Overlapping PAGA actions may be brought by different employees who allege
the same violations and use the same theories. (Julian, supra, 17 Cal.App.5th at pp. 866-867, 225
Cal.Rptr.3d 798.) However, because an employee who brings an action under PAGA does so as
the “proxy or agent” of the state, a judgment in an employee's action under PAGA “binds all those,
including nonparty aggrieved employees, who would be bound by a judgment in an action brought
by the government.” (Arias, supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923.) As our
Supreme Court has explained, when an employee plaintiff prevails in a PAGA action, “[n]onparty
employees may then, by invoking collateral estoppel, use the judgment against the employer to
obtain remedies other than civil penalties for the same Labor Code violation[s].” (Id. at p. 987, 95
Cal.Rptr.3d 588, 209 P.3d 923.) “If the employer had prevailed, however, the nonparty employees,
because they were not given notice of the action or afforded any opportunity to be heard, would
not be bound by the judgment as to remedies other than civil penalties.” (Ibid.; see also Williams,
supra, 3 Cal.5th at p. 547, fn. 4, 220 Cal.Rptr.3d 472, 398 P.3d 69 [employees “do not own a
personal claim for PAGA civil penalties”].)


[11] If the parties settle a PAGA claim, section 2699, subdivision (l)(2) requires the plaintiff
employee to simultaneously submit the proposed settlement to the LWDA and the court, and
further requires that the court “review and approve” the settlement. As such, the court must
“ensur[e] that any negotiated resolution is fair to those affected.” (Williams, supra, 3 Cal.5th at p.
549, 220 Cal.Rptr.3d 472, 398 P.3d 69.)


*970  II. Analysis
This appeal presents overlapping challenges to two separate orders. First, appellants **778  seek to
appeal from the judgment on the ground that the trial court should not have approved the settlement.
They contend that they have standing to do so because they moved to vacate the judgment under
Code of Civil Procedure section 663. Respondents counter that appellants, as nonparties, lacked
standing to move to vacate the judgment and therefore cannot use those motions as a basis for
appeal. We agree with respondents and the trial court that due to the unique nature of PAGA, in
which the state is the real party in interest, appellants had no personal interest in Turrieta and
therefore are not “aggrieved parties” who may appeal from the judgment.
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Second, appellants challenge the trial court's denial of their motions to intervene in Turrieta. Again,
they argue that they had a personal interest in the Turrieta proceedings and proposed settlement
because they were deputized to prosecute PAGA claims on behalf of the state. Respondents assert
that this issue is outside the scope of the appeal and, additionally, that appellants are not entitled to
intervene. Although we agree with appellants that they may raise this issue on appeal, we conclude
that the trial court did not err in denying them intervention.


A. Motion to vacate judgment
Respondents contend that appellants lacked standing below to bring a motion to set aside the
judgment pursuant to Code of Civil Procedure section 663, and lack standing to appeal from the
judgment for the same reasons. We agree.


[12]  [13] Code of Civil Procedure section 902 allows “ ‘[a]ny party aggrieved’ ” to appeal from
a judgment. Thus, “[t]he test is twofold—one must be both a party of record to the action and
aggrieved to have standing to appeal.” (Shaw v. Hughes Aircraft Co. (2000) 83 Cal.App.4th 1336,
1342, 100 Cal.Rptr.2d 446; see also Hernandez v. Restoration Hardware, Inc. (2018) 4 Cal.5th
260, 263, 228 Cal.Rptr.3d 106, 409 P.3d 281 (Hernandez).) However, a nonparty that is aggrieved
by a judgment or order may become a party of record and obtain the right to appeal by moving
to vacate the judgment pursuant to Code of Civil Procedure section 663. (Hernandez, supra, 4
Cal.5th at p. 267, 228 Cal.Rptr.3d 106, 409 P.3d 281, citing Eggert v. Pac. States S. & L. Co.
(1942) 20 Cal.2d 199, 201, 124 P.2d 815; County of Alameda v. Carleson (1971) 5 Cal.3d 730,
736, 738, 97 Cal.Rptr. 385, 488 P.2d 953 (Carleson) [one who is legally “aggrieved” by judgment
may become “party of record” with the right to appeal by moving to vacate judgment for “incorrect
legal conclusion” or “erroneous judgment upon the facts”].) Similarly, pursuant to Code of Civil
Procedure section 663, a “party *971  aggrieved” may move for a judgment “to be set aside and
vacated ... and another and different judgment entered, ... materially affecting the substantial rights
of the party and entitling the party to a different judgment.” Thus, in order for appellants to have
standing to bring a motion to vacate the judgment or to appeal from that judgment, they must have
been “aggrieved” by the judgment.


[14]  [15] A party is aggrieved “only if its ‘rights or interests are injuriously affected by the
judgment.’ ” (Sabi v. Sterling (2010) 183 Cal.App.4th 916, 947, 107 Cal.Rptr.3d 805, quoting
Carleson, supra, 5 Cal.3d at p. 737, 97 Cal.Rptr. 385, 488 P.2d 953.) The aggrieved party's interest
“must be immediate, pecuniary, and substantial and not nominal or a remote consequence of the
judgment.” (Carleson, supra, 5 Cal.3d at p. 737, 97 Cal.Rptr. 385, 488 P.2d 953; see also Howard
Contracting, Inc. v. G.A. MacDonald Construction Co., Inc. (1998) 71 Cal.App.4th 38, 58, 83
Cal.Rptr.2d 590.) 10
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10 We note that whether someone is an “aggrieved employee” as defined by section 2699,
subdivision (c) and thus able to bring a lawsuit under PAGA is a distinct inquiry from whether
a nonparty may become an aggrieved party because of a personal interest in a different
lawsuit and thereby obtain standing to challenge the judgment. None of the parties here have
claimed otherwise.


**779  Appellants contend they are “aggrieved” parties because of their status as designated
proxies for the state. Olson argues that the settlement has an “ ‘immediate, pecuniary, and
substantial’ effect on the State (and Olson as the State's proxy): it extinguishes the claims Olson
was deputized to pursue for less than pennies on the dollar.” Similarly, Seifu contends that he has
“an interest in representing the State's interest” in “achieving the maximum recovery possible for
Lyft's misdeeds,” and deterring future violations.


[16]  [17] We are not persuaded that appellants’ role as PAGA plaintiffs confers upon them
a personal interest in the settlement of another PAGA claim. As our Supreme Court recently
explained: “A PAGA claim is legally and conceptually different from an employee's own suit for
damages and statutory penalties. An employee suing under PAGA ‘does so as the proxy or agent
of the state's labor law enforcement agencies.’ ” (Kim, supra, 9 Cal.5th at p. 81, 259 Cal.Rptr.3d
769, 459 P.3d 1123, quoting Arias, supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923.)
As such, “[e]very PAGA claim is ‘a dispute between an employer and the state.’ [Citations.] ....
Relief under PAGA is designed primarily to benefit the general public, not the party bringing the
action.” (Ibid.; see also Iskanian, supra, 59 Cal.4th at p. 386, 173 Cal.Rptr.3d 289, 327 P.3d 129;
Arias, supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923.) “ ‘A PAGA representative
action is therefore a type of qui tam action,’ ” and the “government entity on whose behalf the
plaintiff files *972  suit is always the real party in interest.” (Ibid., quoting Iskanian, supra, 59
Cal.4th at p. 382, 173 Cal.Rptr.3d 289, 327 P.3d 129.) 11


11 As such, Seifu's contention that he “supplanted the State as the real party in interest” is
meritless.


In Amalgamated, supra, 46 Cal.4th at p. 1003, 95 Cal.Rptr.3d 605, 209 P.3d 937, the court rejected
an attempt by a labor union to bring a PAGA claim as the assignee of the employees who had
suffered injury. The court reasoned that the claim could not be assigned because PAGA “does not
create property rights or any other substantive rights. Nor does it impose any legal obligations. It is
simply a procedural statute allowing an aggrieved employee to recover civil penalties—for Labor
Code violations—that otherwise would be sought by state labor law enforcement agencies.” (Ibid.)
Thus, the court held that an aggrieved employee could not assign a PAGA claim for “statutory
penalties because the employee does not own an assignable interest.” (Ibid.)


[18] Consequently, appellants’ ability to file PAGA claims on behalf of the state does not convert
the state's interest into their own or render them real parties in interest. (Amalgamated, supra,
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46 Cal.4th at p. 1003, 95 Cal.Rptr.3d 605, 209 P.3d 937; Arias, supra, 46 Cal.4th at p. 986,
95 Cal.Rptr.3d 588, 209 P.3d 923.) Appellants were deputized under PAGA to prosecute their
employer's Labor Code violations on behalf of the state; they fail to point to any authority allowing
them to act on the state's behalf for all purposes. Because it is the state's rights, and not appellants’,
that are affected by a parallel PAGA settlement, appellants are not aggrieved parties with standing
to seek to vacate the judgment or appeal. 12  Nor can appellants **780  claim a pecuniary interest
in the penalties at issue, as the “civil penalties recovered on the state's behalf are intended to
‘remediate present violations and deter future ones,’ not to redress employees’ injuries.” (Kim,
supra, 9 Cal.5th 73, 86, 259 Cal.Rptr.3d 769, 459 P.3d 1123, quoting Williams, supra, 3 Cal.5th
at p. 546, 220 Cal.Rptr.3d 472, 398 P.3d 69; see also Iskanian, supra, at p. 381, 173 Cal.Rptr.3d
289, 327 P.3d 129.)


12 To the extent Seifu additionally contends that his purported status as the “first-filed” PAGA
plaintiff creates a personal interest in the settlement of a later-filed PAGA action, he cites
no authority supporting that contention.


We disagree with Olson's prediction that denying him status as an aggrieved party will “have the
dangerous effect of insulating all PAGA settlement approval orders from objection at the trial court
level and subsequent appellate review,” allowing a plaintiff to “settle PAGA claims on patently
unreasonable terms.” PAGA expressly requires notice of a proposed settlement to both the LWDA
and the trial court, and directs the court to review the settlement prior to approval. (§ 2699, subd.
(l)(2); see also Williams, supra, 3 Cal.5th at p. 549, 220 Cal.Rptr.3d 472, 398 P.3d 69 [court must
“ensur[e] that any negotiated resolution is fair to *973  those affected”].) These procedures were
followed here. 13  Moreover, as evidenced by several of the cases cited by appellants, the LWDA
may provide the trial court with comments on or objections to a proposed settlement, and has done
so in the past. (See O'Connor v. Uber Technologies, Inc. (N.D. Cal. 2016) 201 F.Supp.3d 1110,
1113 [noting that the court “invited and considered the comments” of the LWDA before rejecting
the proposed settlement of class and PAGA claims].) Here, the LWDA did not raise objections
to the settlement until it submitted an amicus brief on appeal, but that does not invalidate the
protections provided by PAGA's notice and review requirements. 14


13 We also note that, while it did not allow appellants to intervene, the trial court did allow
appellants to submit objections, and to present argument at two hearings, and it addressed
those objections (albeit briefly) in its order approving the settlement.


14 The LWDA raises several objections to the settlement in its amicus brief; in particular, it
contends that the settlement released claims (newly added to the FAC) that Turrieta was
not deputized to pursue because she never gave the requisite 65-day notice to the state
under section 2699.3, subdivision (a). This argument should have been addressed to the
trial court below. If the LWDA had asserted its objections before the trial court (or at a
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minimum, requested more time to consider the proposal), it could have provided the court
with potentially useful information in considering the fairness of the settlement. Instead, it
did so only belatedly and in its limited role as amicus on appeal. Moreover, regardless of the
standing issue, neither appellant timely raised the argument that adding causes of action in
the FAC required a new notice to the state—Seifu did not raise it at all and Olson did so only
in a single paragraph at the very end of his reply in support of his motion to vacate. This
issue is therefore forfeited and we would not consider it, even if appellants had standing to
raise it. (See St. Mary v. Superior Court (2014) 223 Cal.App.4th 762, 783, 167 Cal.Rptr.3d
517 [“points raised in a reply brief for the first time will not be considered unless good cause
is shown for the failure to present them before”]; Balboa Ins. Co. v. Aguirre (1983) 149
Cal.App.3d 1002, 1010, 197 Cal.Rptr. 250.)


Appellants also argue that they are aggrieved as nonparty employees who would be bound by
the judgment. But the settlement of Turrieta's PAGA claims is only binding with respect to the
state's assertion of the same PAGA claims and recovery of the same civil penalties—not any
personal claims appellants may have against Lyft. (See Julian, supra, 17 Cal.App.5th at p. 867,
225 Cal.Rptr.3d 798 [“under the doctrine of collateral estoppel, a [PAGA] judgment ... binds the
government, as well as all aggrieved nonparty employees potentially entitled to assert a PAGA
action”].) As the Williams court explained: “absent employees do not own a **781  personal claim
for PAGA civil penalties (see Amalgamated[, supra,] 46 Cal.4th [at p.] 1003 [95 Cal.Rptr.3d 605,
209 P.3d 937]), and whatever personal claims the absent employees might have for relief are not
at stake (Iskanian [ ], supra, 59 Cal.4th at p. 381 [173 Cal.Rptr.3d 289, 327 P.3d 129] [‘The civil
penalties recovered on behalf of the state under the PAGA are distinct from the statutory damages
to which employees may be entitled in their individual capacities’]).” (Williams, supra, 3 Cal.5th at
p. 547, fn. 4, 220 Cal.Rptr.3d 472, 398 P.3d 69; see also Sakkab v. Luxottica Retail North America,
Inc. (9th Cir. 2015) 803 F.3d 425, 436.) Thus, the settlement forecloses only the state's *974
ability to seek the same civil penalties; it does not bar any claims owned by appellants and therefore
does not injure their personal interests.


The unique nature of a PAGA claim is further underscored by the distinction between a PAGA
claim and a class action. “In a class action, the ‘representative plaintiff still possesses only a
single claim for relief—the plaintiff's own,’ ” and the class action is used as a procedural device
to aggregate numerous individual claims. (Kim, supra, 9 Cal.5th at pp. 86-87, 259 Cal.Rptr.3d
769, 459 P.3d 1123, quoting Watkins v. Wachovia Corp. (2009) 172 Cal.App.4th 1576, 1589, 92
Cal.Rptr.3d 409.) “ ‘But a representative action under PAGA is not a class action.’ [Citation.] There
is no individual component to a PAGA action because ‘every PAGA action ... is a representative
action on behalf of the state.’ ” (Ibid., quoting Iskanian, supra, 59 Cal.4th at p. 387, 173 Cal.Rptr.3d
289, 327 P.3d 129.) As a result, unlike a class action, PAGA has no notice requirements for
unnamed aggrieved employees, nor may such employees opt out of a PAGA action. (See Sakkab v.
Luxottica Retail North America, Inc., supra, 803 F.3d at p. 436; see also Arias, supra, 46 Cal.4th at
p. 987, 95 Cal.Rptr.3d 588, 209 P.3d 923 [“the nonparty employees, because they were not given



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032641093&pubNum=0004041&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_4041_783&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_783 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032641093&pubNum=0004041&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_4041_783&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_783 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983157036&pubNum=0000226&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_226_1010&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1010 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983157036&pubNum=0000226&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_226_1010&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1010 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043265905&pubNum=0007053&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_7053_867&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_867 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043265905&pubNum=0007053&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_7053_867&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_867 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042160849&pubNum=0007052&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019228328&pubNum=0004040&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_4040_1003&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1003 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019228328&pubNum=0004040&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_4040_1003&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1003 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004040&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_4040_381&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_381 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042160849&pubNum=0007052&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_7052_547&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_547 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042160849&pubNum=0007052&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_7052_547&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_547 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037260556&pubNum=0000506&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_506_436&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_436 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037260556&pubNum=0000506&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_506_436&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_436 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050556399&pubNum=0007052&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_7052_86&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_86 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050556399&pubNum=0007052&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_7052_86&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_86 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018618808&pubNum=0004041&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_4041_1589&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1589 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018618808&pubNum=0004041&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_4041_1589&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1589 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050556399&pubNum=0007052&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004040&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_4040_387&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_387 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004040&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_4040_387&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_387 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037260556&pubNum=0000506&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_506_436&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_436 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037260556&pubNum=0000506&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_506_436&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_436 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019228329&pubNum=0004040&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_4040_987&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_987 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019228329&pubNum=0004040&originatingDoc=I2ac08e40223b11ec8937b98eb322286f&refType=RP&fi=co_pp_sp_4040_987&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_987 





Turrieta v. Lyft, Inc., 69 Cal.App.5th 955 (2021)
284 Cal.Rptr.3d 767, 21 Cal. Daily Op. Serv. 10,225, 2021 Daily Journal D.A.R. 10,394


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 20


notice of the action or afforded any opportunity to be heard, would not be bound by the judgment as
to remedies other than civil penalties”].) 15  Here, appellants have no individual claims that would
be affected by the settlement and are therefore not “aggrieved” for the purposes of standing to
move to vacate or appeal from that judgment.


15 Although appellants complained to the trial court and on appeal that they were not notified
of the settlement, they cite no authority entitling them to such notice. Similarly, appellants
devoted much of their briefing and most of their time during oral argument on appeal to
policy arguments (despite the panel's inquiries on the standing issue). The policy issues
appellants raise are best addressed to the Legislature.


B. Motion to intervene


1. Scope of appeal


We next turn to appellants’ challenge to the court's denial of their motions for intervention pursuant
to Code of Civil Procedure section 387. As an initial matter, respondents contend that appellants
have not properly raised this issue on appeal because the trial court never denied the motions and
appellants did not appeal from any such denial.


From the record before us, it appears that the court did not issue an order specifically denying
appellants’ motions to intervene. However, Olson argues that the court effectively denied his
motion when it vacated the scheduled *975  hearing and denied his motion to vacate the
judgment. 16  We find that the record supports the conclusion that the trial court denied appellants’
**782  motions for intervention. 17  In its January 2, 2020 order, the court addressed the issues
raised by the parties regarding intervention, expressly finding that Seifu and Olson did not have
standing to be heard, because the state was the real party in interest. The court also vacated the
scheduled hearing on the motions to intervene. As such, the trial court's January 2, 2020 order
effectively denied appellants’ motions for intervention.


16 Despite its length, Seifu's reply brief is largely silent as to respondents’ challenges to
intervention. In his opening brief, he commingles the discussion regarding the motion to
vacate and intervention.


17 Respondents do not dispute that an order denying intervention would be appealable. (See
Carleson, supra, 5 Cal.3d at p. 736, 97 Cal.Rptr. 385, 488 P.2d 953 [“[O]ne who is
denied the right to intervene in an action ordinarily may not appeal from a judgment
subsequently entered in the case. [Citations.] Instead, he may appeal from the order denying
intervention.”]; see also Hodge v. Kirkpatrick Development, Inc. (2005) 130 Cal.App.4th
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540, 547, 30 Cal.Rptr.3d 303 (Hodge) [an order denying a motion to intervene is appealable
“because it finally and adversely determines the moving party's right to proceed in the
action”].)


[19] Respondents also contend that appellants appealed only from the denial of their motions to
vacate, not from any order denying intervention. “[I]t is and has been the law of this state that
notices of appeal are to be liberally construed so as to protect the right of appeal if it is reasonably
clear what appellant was trying to appeal from, and where the respondent could not possibly have
been misled or prejudiced.” (Etheridge v. Reins Internat. California, Inc. (2009) 172 Cal.App.4th
908, 913, 91 Cal.Rptr.3d 816, quoting Luz v. Lopes (1960) 55 Cal.2d 54, 59, 10 Cal.Rptr. 161, 358
P.2d 289; Cal. Rules of Court, rule 8.100(a)(2).) In Seifu's notice of appeal, he expressly appealed
from both the January 2 and February 28, 2020 orders. Olson's notice of appeal lists only the
February 28, 2020 order denying the motion to vacate; however, in his description of the issues
to be raised on appeal, he included the court's refusal to hear his motion to intervene. Moreover,
all the parties addressed the issue of intervention in their briefs on appeal. As such, we construe
appellants’ notices of appeal as taken from both the order denying their motions to vacate the
judgment and the implicit order denying intervention.


2. Code of Civil Procedure section 387


[20] Code of Civil Procedure section 387 allows either mandatory or permissive intervention. A
nonparty has a right to mandatory intervention where “[t]he person seeking intervention claims an
interest relating to the property or transaction that is the subject of the action and that person is
so situated that the disposition of the action may impair or impede that person's ability to protect
that interest, unless that person's interest is adequately *976  represented by one or more of the
existing parties.” (Code Civ. Proc., § 387, subd. (d)(1).) Thus, “the threshold question is whether
the person seeking intervention has ‘an interest relating to the property or transaction which is
the subject of the action.’ ” (Siena Court Homeowners Assn. v. Green Valley Corp. (2008) 164
Cal.App.4th 1416, 1423, 79 Cal.Rptr.3d 915, quotation omitted; Mylan Laboratories, Inc. v. Soon–
Shiong (1999) 76 Cal.App.4th 71, 78, 90 Cal.Rptr.2d 111 (Mylan).)


[21]  [22]  [23] Permissive or discretionary intervention under Code of Civil Procedure section
387, subdivision (d)(2) also requires a showing that “the nonparty has a direct and immediate
interest in the action,” among other criteria. (Reliance Insurance Co. v. Superior Court (2000)
84 Cal.App.4th 383, 386, 100 Cal.Rptr.2d 807.) “The requirement of a direct and immediate
interest means that the interest must be of such a direct and immediate nature that the moving
party ‘ “will either gain or **783  lose by the direct legal operation and effect of the judgment.”
’ ” (City and County of San Francisco v. State of California (2005) 128 Cal.App.4th 1030, 1036,
27 Cal.Rptr.3d 722.) “Conversely, ‘[a]n interest is ... insufficient for intervention when the action
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in which intervention is sought does not directly affect it although the results of the action may
indirectly benefit or harm its owner.’ ” (Ibid.)


3. Standard of review


[24] The parties dispute the appropriate standard of review. Several appellate courts have
implicitly applied the de novo standard of review to an order denying mandatory intervention.
(See, e.g., Hodge, supra, 130 Cal.App.4th at pp. 548–550, 30 Cal.Rptr.3d 303; Mylan, supra,
76 Cal.App.4th at pp. 78–80, 90 Cal.Rptr.2d 111.) Turrieta, on the other hand, argues that the
applicable standard is abuse of discretion, citing Reliance Insurance Co. v. Superior Court,
supra, 84 Cal.App.4th at p. 386, 100 Cal.Rptr.2d 807. We conclude that the denial of mandatory
intervention was proper under either standard. We review the denial of permissive intervention for
an abuse of discretion. (See id. at p. 386, 100 Cal.Rptr.2d 807; Truck Ins. Exchange v. Superior
Court (1997) 60 Cal.App.4th 342, 345, 70 Cal.Rptr.2d 255.)


4. Denial of Intervention


Appellants contend the trial court should have granted their motions based on either mandatory or
permissive intervention. Both mandatory and permissive intervention require a motion to intervene
to be made “upon timely application.” (Code Civ. Proc. § 387, subds. (d)(1), (2).) Respondents
argue that neither appellant's motion was timely, as they knew about the Turrieta action for many
months but did not seek to intervene, even after the court in Olson denied Olson's motion to
coordinate the cases. Appellants counter that timeliness is measured from the date the intervenors
“knew or *977  should have known their interests were not being adequately represented.” (Lofton
v. Wells Fargo Home Mortgage, Inc. (2018) 27 Cal.App.5th 1001, 1013, 238 Cal.Rptr.3d 626.)
According to appellants, they had no reason to believe their interests were not being protected by
Turrieta as another proxy until they became aware of the terms of the settlement.


Although the trial court noted that Seifu's motion to intervene was filed on the eve of the settlement
approval hearing, it is not apparent from the record that the court made a finding of untimeliness
as a basis to deny intervention. We need not resolve this issue. Even if we found that appellants’
motions were timely, we nevertheless would conclude that they failed to establish a right to
intervention.


[25] Appellants cannot meet the threshold showing that they had a direct and immediate interest
in the settlement, which would establish their entitlement to mandatory or permissive intervention.
Appellants’ claim that they had a qualifying interest fails for the same reason they could not
establish they were “aggrieved” for the purposes of standing. As we explained in our discussion of
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standing above, appellants’ position as PAGA plaintiffs in different PAGA actions does not create
a direct interest in Turrieta, in which they are not real parties in interest. Appellants’ interest in
pursuing enforcement of PAGA claims on behalf of the state cannot supersede the same interest
held by Turrieta in her own PAGA case. As with standing, appellants have no personal interest in
the PAGA claims and any individual rights they have would not be precluded under the PAGA
settlement. (Amalgamated, supra, 46 Cal.4th at p. 1003, 95 Cal.Rptr.3d 605, 209 P.3d 937; Arias,
supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923.) Thus, the trial **784  court did
not err in denying appellants’ motions to intervene.


DISPOSITION


The judgment is affirmed. Respondents are awarded their costs on appeal.


We concur:


MANELLA, P. J.


CURREY, J.


All Citations


69 Cal.App.5th 955, 284 Cal.Rptr.3d 767, 21 Cal. Daily Op. Serv. 10,225, 2021 Daily Journal
D.A.R. 10,394


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Angie MORIANA
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Synopsis
Background: Former employee brought claims against former employer under the California
Labor Code Private Attorneys General Act of 2004, alleging both an individual claim for failure
to timely pay her final wage as well as representative claims based on Labor Code violations
allegedly suffered by other employees. The Superior Court, Los Angeles County, No. BC687325,
Richard J. Burdge, J., denied former employer's motion to compel arbitration. Former employer
appealed, and the Second District Court of Appeal, Dhanidina, J., 2020 WL 5584508, affirmed.
Certiorari was granted.


Holdings: The Supreme Court, Justice Alito, held that:


[1] former employer was entitled to enforce arbitration agreement insofar as it mandated arbitration
of former employee's individual PAGA claim, abrogating Iskanian v. CLS Transp. Los Angeles,
LLC, 59 Cal. 4th 348, 327 P. 3d 129, and


[2] former employee lacked statutory standing to maintain her representative PAGA claims.


Reversed and remanded.


Justice Sotomayor filed a concurring opinion.


Justice Barrett filed an opinion concurring in part and concurring in the judgment, in which Justice
Kavanaugh joined and Chief Justice Roberts joined in part.
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Justice Thomas filed a dissenting opinion.


Procedural Posture(s): Petition for Writ of Certiorari; On Appeal; Motion to Compel Arbitration.


West Headnotes (32)


[1] Labor and Employment Parties;  standing
The State is always the real party in interest in a suit under California's Labor Code Private
Attorneys General Act of 2004. Cal. Lab. Code § 2698 et seq.


1 Cases that cite this headnote


[2] Labor and Employment Actions
The primary function of California's Labor Code Private Attorneys General Act of 2004
is to delegate a power to employees to assert the same legal right and interest as state law
enforcement agencies. Cal. Lab. Code § 2698 et seq.


[3] Action Statutory rights of action
Labor and Employment Actions
California's Labor Code Private Attorneys General Act of 2004 gives employees a right to
assert the State's claims for civil penalties on a representative basis, but it does not create
any private rights or private claims for relief; the code provisions enforced through the
statute establish public duties that are owed to the State, not private rights belonging to
employees in their individual capacities. Cal. Lab. Code § 2698 et seq.


[4] Res Judicata Persons Represented by Other Persons or Parties
Because actions under California's Labor Code Private Attorneys General Act of 2004
(PAGA) are understood to involve the assertion of the government's claims on a derivative
basis, the judgment issued in a PAGA action is binding on anyone who would be bound
by a judgment in an action brought by the government. Cal. Lab. Code § 2698 et seq.


1 Cases that cite this headnote


[5] Principal and Agent Nature of the relation in general
Agency requires control.
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[6] Federal Civil Procedure Joinder of Claims and Remedies
Rules of claim joinder allow a party to unite multiple claims against an opposing party
in a single action.


[7] Labor and Employment Penalties
An employee with statutory standing under California's Labor Code Private Attorneys
General Act of 2004 (PAGA) may seek any civil penalties the state can, including penalties
for violations involving employees other than the PAGA litigant herself. Cal. Lab. Code
§ 2698 et seq.


[8] Labor and Employment Actions
An employee who alleges he or she suffered a single California Labor Code violation is
entitled to use that violation as a gateway under California's Labor Code Private Attorneys
General Act of 2004 (PAGA) to assert a potentially limitless number of other violations
involving other employees as predicates for liability. Cal. Lab. Code § 2698 et seq.


1 Cases that cite this headnote


[9] Alternative Dispute Resolution Validity
Alternative Dispute Resolution Right to Enforcement and Defenses in General
Federal Arbitration Act (FAA) provision which makes arbitration agreements “valid,
irrevocable, and enforceable, save upon such grounds as exist at law or in equity for
the revocation of any contract” contains two clauses: an enforcement mandate, which
renders agreements to arbitrate enforceable as a matter of federal law, and a saving clause,
which permits invalidation of arbitration clauses on grounds applicable to “any contract.”
9 U.S.C.A. § 2.


1 Cases that cite this headnote


[10] Alternative Dispute Resolution Validity
Under the Federal Arbitration Act (FAA), a court may invalidate an arbitration agreement
based on generally applicable contract defenses like fraud or unconscionability, but not on
legal rules that apply only to arbitration or that derive their meaning from the fact that an
agreement to arbitrate is at issue. 9 U.S.C.A. § 2.
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2 Cases that cite this headnote


[11] Alternative Dispute Resolution Preemption
States Particular cases, preemption or supersession
The Federal Arbitration Act (FAA) preempts any state rule discriminating on its face
against arbitration, for example, a law prohibiting outright the arbitration of a particular
type of claim. 9 U.S.C.A. § 2.


2 Cases that cite this headnote


[12] Alternative Dispute Resolution Preemption
States Particular cases, preemption or supersession
Even state rules that are generally applicable as a formal matter are not immune to
preemption by the Federal Arbitration Act (FAA) if they discriminate against arbitration.
9 U.S.C.A. § 2.


[13] Alternative Dispute Resolution Contractual or consensual basis
A party may not be compelled under the Federal Arbitration Act (FAA) to submit to class
arbitration unless there is a contractual basis for concluding that the party agreed to do
so. 9 U.S.C.A. § 2.


2 Cases that cite this headnote


[14] Alternative Dispute Resolution Constitutional and statutory provisions and rules of
court
Consistent with the Federal Arbitration Act (FAA), class procedures cannot be imposed
by state law without presenting unwilling parties with an unacceptable choice between
being compelled to arbitrate using procedures at odds with arbitration's traditional form
and forgoing arbitration altogether. 9 U.S.C.A. § 2.


[15] Alternative Dispute Resolution Employment disputes
Action under the California Labor Code Private Attorneys General Act of 2004 (PAGA)
does not lie outside the coverage of the Federal Arbitration Act (FAA) on the ground that
the FAA is limited to controversies “arising out of ” the contract between the parties and
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a PAGA action is not a dispute between an employer and an employee arising out of their
contractual relationship, but a dispute between an employer and the state; the contractual
relationship between the parties is a but-for cause of any justiciable legal controversy
between the parties under PAGA, and regardless of whether a PAGA action is in some
sense also a dispute between an employer and the State, nothing in the FAA categorically
exempts claims belonging to sovereigns from the scope of the FAA. 9 U.S.C.A. § 2; Cal.
Lab. Code § 2698 et seq.


[16] Alternative Dispute Resolution Right to Enforcement and Defenses in General
Alternative Dispute Resolution Waiver or Estoppel
The Federal Arbitration Act (FAA) does not require courts to enforce contractual waivers
of substantive rights and remedies; the FAA's mandate is to enforce arbitration agreements.
9 U.S.C.A. § 2.


[17] Alternative Dispute Resolution Operation and Effect
Alternative Dispute Resolution Mode and course of proceedings in general
An arbitration agreement is a specialized kind of forum-selection clause that posits not
only the situs of suit but also the procedure to be used in resolving the dispute.


[18] Alternative Dispute Resolution Operation and Effect
An arbitration agreement does not alter or abridge substantive rights, but merely changes
how those rights will be processed; thus, by agreeing to arbitrate a statutory claim, a party
does not forgo the substantive rights afforded by the statute, but only submits to their
resolution in an arbitral forum.


[19] Alternative Dispute Resolution Right to Enforcement and Defenses in General
The Federal Arbitration Act (FAA) requires only the enforcement of provisions to settle a
controversy by arbitration, and not any provision that happens to appear in a contract that
features an arbitration clause. 9 U.S.C.A. § 2.


1 Cases that cite this headnote


[20] Federal Courts Review of State Courts
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The Supreme Court is not required to take the labels affixed by state courts at face value
in determining whether state law creates a scheme at odds with federal law.


[21] Federal Civil Procedure Class Actions
Class-action procedure allows courts to use a representative plaintiff's individual claims
as a basis to adjudicate claims of multiple parties at once, instead of in separate suits.


1 Cases that cite this headnote


[22] Federal Civil Procedure Representation of class;  typicality;  standing in general
Federal Civil Procedure Notice and Communications
Federal Civil Procedure Options;  withdrawal
Because class judgments bind absentees with respect to their individual claims for relief
and are preclusive as to all claims the class could have brought, class representatives must
at all times adequately represent absent class members, and absent class members must be
afforded notice, an opportunity to be heard, and a right to opt out of the class.


[23] Federal Civil Procedure Factors, grounds, objections, and considerations in general
To ensure that the named plaintiffs are appropriate representatives of the class whose
claims they wish to litigate, the adjudicator in a class action must decide questions of
numerosity, commonality, typicality, and adequacy of representation.


[24] Res Judicata Persons Represented by Other Persons or Parties
California Labor Code Private Attorneys General Act of 2004 (PAGA) judgments are
binding only with respect to the State's claims, and are not binding on nonparty employees
as to any individually held claims. Cal. Lab. Code § 2698 et seq.


1 Cases that cite this headnote


[25] Labor and Employment Parties;  standing
Although California's Labor Code Private Attorneys General Act of 2004 (PAGA) gives
other affected employees a future interest in the penalties awarded in an action, that interest
does not make those employees “parties” in any of the senses in which absent class
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members are, or give those employees anything more than an inchoate interest in litigation
proceeds. Cal. Lab. Code § 2698 et seq.


2 Cases that cite this headnote


[26] Alternative Dispute Resolution Waiver or Estoppel
The Federal Arbitration Act (FAA) does not establish a categorical rule mandating
enforcement of waivers of standing to assert claims on behalf of absent principals. 9
U.S.C.A. § 1 et seq.


[27] Alternative Dispute Resolution Contractual or consensual basis
Changes brought about by a shift from bilateral arbitration to class-action arbitration are
too fundamental to be imposed on parties without their consent.


[28] Alternative Dispute Resolution Validity
Federal Arbitration Act's (FAA's) savings clause, which permits invalidation of arbitration
clauses on grounds applicable to “any contract,” does not preserve defenses that would
allow a party to declare that a contract is unenforceable just because it requires bilateral
arbitration. 9 U.S.C.A. § 2.


[29] Alternative Dispute Resolution Contractual or consensual basis
The most basic corollary of the principle that arbitration is a matter of consent is that a
party can be forced to arbitrate only those issues it specifically has agreed to submit to
arbitration; this means that parties cannot be coerced into arbitrating a claim, issue, or
dispute absent an affirmative contractual basis for concluding that the party agreed to do so.


2 Cases that cite this headnote


[30] Alternative Dispute Resolution Contractual or consensual basis
State law cannot condition the enforceability of an arbitration agreement on the availability
of a procedural mechanism that would permit a party to expand the scope of the arbitration
by introducing claims that the parties did not jointly agree to arbitrate.
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[31] Alternative Dispute Resolution Severability
Alternative Dispute Resolution Right to Enforcement and Defenses in General
Labor and Employment Actions
Agreement between former employer and former employee which purported to waive
“representative” claims under California's Labor Code Private Attorneys General Act of
2004 (PAGA) claims was invalid insofar as it was a wholesale waiver of PAGA claims,
but, pursuant to severability clause in the agreement which provided that if the waiver
provision was invalid in some respect, any “portion” of the waiver that remains valid must
still be “enforced in arbitration,” former employer was entitled to enforce the agreement
insofar as it mandated arbitration of former employee's individual PAGA claim alleging
failure to timely provide a final wage; abrogating Iskanian v. CLS Transp. Los Angeles,
LLC, 59 Cal. 4th 348, 327 P. 3d 129. 9 U.S.C.A. § 2; Cal. Lab. Code § 2698 et seq.


1 Cases that cite this headnote


[32] Federal Civil Procedure Parties, Defects as to
Labor and Employment Parties;  standing
In light of determination that the Federal Arbitration Act (FAA) preempted California
state law rule precluding waiver of arbitration of representative claims under California's
Labor Code Private Attorneys General Act of 2004 (PAGA), former employee lacked
statutory standing to maintain her non-individual claims under PAGA regarding former
employer's violations of other employees' rights, and thus non-individual claims were
subject to dismissal, even though the FAA did not preempt rule prohibiting wholesale
waiver of arbitration of PAGA claims. 9 U.S.C.A. § 2; Cal. Lab. Code §§ 2699(a, c).


6 Cases that cite this headnote


*1910  Syllabus *


* The syllabus constitutes no part of the opinion of the Court but has been prepared by the
Reporter of Decisions for the convenience of the reader. See United States v. Detroit Timber
& Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50 L.Ed. 499.


The question for decision is whether the Federal Arbitration Act, 9 U.S.C. § 1 et seq., preempts
a rule of California law that invalidates contractual waivers of the right to assert representative
claims under California's Labor Code Private Attorneys General Act of 2004, Cal. Lab. Code §
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2698 et seq. PAGA enlists employees as private attorneys general to enforce California labor law.
By its terms, PAGA authorizes any “aggrieved employee” to initiate an action against a former
employer “on behalf of himself or herself and other current or former employees” to obtain civil
penalties that previously could have been recovered only by the State in an enforcement action
brought by California's Labor and Workforce Development Agency (LWDA). California precedent
holds that a PAGA suit is a “ ‘representative action’ ” in which the employee plaintiff sues as an “
‘agent or proxy’ ” of the State. Iskanian v. CLS Transp. Los Angeles, LLC, 59 Cal.4th 348, 380, 173
Cal.Rptr.3d 289, 327 P.3d 129. California precedent also interprets the statute to contain what is
effectively a rule of claim joinder—allowing a party to unite multiple claims against an opposing
party in a single action. An employee with PAGA standing may “seek any civil penalties the state
can, *1911  including penalties for violations involving employees other than the PAGA litigant
herself.” ZB, N. A. v. Superior Court, 8 Cal.5th 175, 185, 252 Cal.Rptr.3d 228, 448 P.3d 239.


Respondent Angie Moriana filed a PAGA action against her former employer Viking River
Cruises, alleging a California Labor Code violation. She also asserted a wide array of other
violations allegedly sustained by other Viking employees. Moriana's employment contract with
Viking contained a mandatory arbitration agreement. Important here, that agreement contained
both a “Class Action Waiver”—providing that the parties could not bring any dispute as a class,
collective, or representative action under PAGA—and a severability clause—specifying that if
the waiver was found invalid, such a dispute would presumptively be litigated in court. Under
the severability clause, any “portion” of the waiver that remained valid would be “enforced in
arbitration.” Viking moved to compel arbitration of Moriana's individual PAGA claim and to
dismiss her other PAGA claims. Applying California's Iskanian precedent, the California courts
denied that motion, holding that categorical waivers of PAGA standing are contrary to California
policy and that PAGA claims cannot be split into arbitrable “individual” claims and nonarbitrable
“representative” claims. This Court granted certiorari to decide whether the FAA preempts the
California rule.


Held: The FAA preempts the rule of Iskanian insofar as it precludes division of PAGA actions into
individual and non-individual claims through an agreement to arbitrate. Pp. 1916 – 1925.


(a) Based on the principle that “[a]rbitration is strictly ‘a matter of consent,’ ” Granite Rock Co. v.
Teamsters, 561 U.S. 287, 299, 130 S.Ct. 2847, 177 L.Ed.2d 567, this Court has held that “a party
may not be compelled under the FAA to submit to class arbitration unless there is a contractual
basis for concluding that the party agreed to do so,” Stolt-Nielsen S. A. v. AnimalFeeds Int'l Corp.,
559 U.S. 662, 684, 130 S.Ct. 1758, 176 L.Ed.2d 605. Because class-action arbitration mandates
procedural changes that are inconsistent with the individualized and informal mode of bilateral
arbitration contemplated by the FAA, see AT&T Mobility LLC v. Concepcion, 563 U.S. 333,
347, 131 S.Ct. 1740, 179 L.Ed.2d 742, class procedures cannot be imposed by state law without
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presenting unwilling parties with an unacceptable choice between being compelled to arbitrate
using such procedures and forgoing arbitration all together.


Viking contends that the Court's FAA precedents require enforcement of contractual provisions
waiving the right to bring PAGA actions because PAGA creates a form of class or collective
proceeding. If this is correct, Iskanian’s prohibition on PAGA waivers presents parties with an
impermissible choice: Either arbitrate disputes using a form of class procedures, or do not arbitrate
at all. Moriana maintains that any conflict between Iskanian and the FAA is illusory because PAGA
creates nothing more than a substantive cause of action.


This Court disagrees with both characterizations of the statute. Moriana's premise that PAGA
creates a unitary private cause of action is irreconcilable with the structure of the statute and the
ordinary legal meaning of the word “claim.” A PAGA action asserting multiple violations under
California's Labor Code affecting a range of different employees does not constitute “a single
claim” in even the broadest possible sense. Viking's position, on the other hand, elides important
structural differences between PAGA actions and class actions. A class-action plaintiff can raise a
*1912  multitude of claims because he or she represents a multitude of absent individuals; a PAGA
plaintiff, by contrast, represents a single principal, the LWDA, that has a multitude of claims. As
a result, PAGA suits exhibit virtually none of the procedural characteristics of class actions.


This Court's FAA precedents treat bilateral arbitration as the prototype of the individualized and
informal form of arbitration protected from undue state interference by the FAA. See, e.g., Epic
Systems Corp. v. Lewis, 584 U.S. ––––, ––––, 138 S.Ct. 1612, 200 L.Ed.2d 889. Viking posits that
a proceeding is “bilateral” only if it involves two and only two parties and “is conducted by and on
behalf of the individual named parties only.” Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 348,
131 S.Ct. 2541, 180 L.Ed.2d 374. Thus, Iskanian’s prohibition on PAGA waivers is inconsistent
with the FAA because PAGA creates an intrinsically representational form of action and Iskanian
requires parties either to arbitrate in that format or forgo arbitration altogether.


This Court disagrees. Nothing in the FAA establishes a categorical rule mandating enforcement
of waivers of standing to assert claims on behalf of absent principals. Non-class representative
actions in which a single agent litigates on behalf of a single principal necessarily deviate from the
strict ideal of bilateral dispute resolution posited by Viking, but this Court has never held that the
FAA imposes a duty on States to render all forms of representative standing waivable by contract
or that such suits deviate from the norm of bilateral arbitration. Unlike procedures distinctive to
multiparty litigation, single-principal, single-agent representative actions are “bilateral” in two
registers: They involve the rights of only the absent real party in interest and the defendant, and
litigation need only be conducted by the agent-plaintiff and the defendant. Nothing in this Court's
precedent suggests that in enacting the FAA, Congress intended to require States to reshape their
agency law governing who can assert claims on behalf of whom to ensure that parties will never
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have to arbitrate disputes in a proceeding that deviates from bilateral arbitration in the strictest
sense. Pp. 1916 – 1923.


(b) PAGA's built-in mechanism of claim joinder is in conflict with the FAA. Iskanian’s prohibition
on contractual division of PAGA actions into constituent claims unduly circumscribes the freedom
of parties to determine “the issues subject to arbitration” and “the rules by which they will
arbitrate,” Lamps Plus, Inc. v. Varela, 587 U.S. ––––, ––––, 139 S.Ct. 1407, 1416, 203 L.Ed.2d
636, and does so in a way that violates the fundamental principle that “arbitration is a matter of
consent,” Stolt-Nielsen, 559 U.S. at 684, 130 S.Ct. 1758. For that reason, state law cannot condition
the enforceability of an agreement to arbitrate on the availability of a procedural mechanism that
would permit a party to expand the scope of the anticipated arbitration by introducing claims that
the parties did not jointly agree to arbitrate. A state rule imposing an expansive rule of joinder
in the arbitral context would defeat the ability of parties to control which claims are subject to
arbitration by permitting parties to superadd new claims to the proceeding, regardless of whether
the agreement committed those claims to arbitration. When made compulsory by way of Iskanian,
PAGA's joinder rule functions in exactly this way. The effect is to coerce parties into withholding
PAGA claims from arbitration. Iskanian’s indivisibility rule effectively coerces parties to opt for
a judicial forum rather than “forgo[ing] the procedural rigor and appellate review of the courts
to realize the benefits of private dispute resolution.” *1913  Stolt-Nielsen, 559 U.S. at 685, 130
S.Ct. 1758. Pp. 1922 – 1924.


(c) Under this Courts holding, Iskanian’s prohibition on wholesale waivers of PAGA claims is not
preempted by the FAA. But Iskanian’s rule that PAGA actions cannot be divided into individual
and non-individual claims is preempted, so Viking was entitled to compel arbitration of Moriana's
individual claim. PAGA provides no mechanism to enable a court to adjudicate non-individual
PAGA claims once an individual claim has been committed to a separate proceeding. And under
PAGA's standing requirement, a plaintiff has standing to maintain non-individual PAGA claims in
an action only by virtue of also maintaining an individual claim in that action. As a result, Moriana
would lack statutory standing to maintain her non-individual claims in court, and the correct course
was to dismiss her remaining claims. Pp. 1924 – 1925.


Reversed and remanded.


ALITO, J., delivered the opinion of the Court, in which BREYER, SOTOMAYOR, KAGAN,
and GORSUCH, JJ., joined, in which ROBERTS, C. J., joined as to Parts I and III, and in which
KAVANAUGH and BARRETT, JJ., joined as to Part III. SOTOMAYOR, J., filed a concurring
opinion. BARRETT, J., filed an opinion concurring in part and concurring in the judgment, in
which KAVANAUGH, J., joined, and in which ROBERTS, C. J, joined as to all but the footnote.
THOMAS, J., filed a dissenting opinion.
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Opinion


Justice ALITO delivered the opinion of the Court. *


* THE CHIEF JUSTICE joins Parts I and III of this opinion.


We granted certiorari in this case to decide whether the Federal Arbitration Act (FAA), 9 U.S.C.
§ 1 et seq., preempts a rule of California law that invalidates contractual waivers of the right to
assert representative claims under California's Labor Code Private Attorneys General Act of 2004.
Cal. Lab. Code Ann. § 2698 et seq. (West 2022).


I


A


The California Legislature enacted the Labor Code Private Attorneys General Act (PAGA) to
address a perceived deficit in the enforcement of the State's Labor Code. California's Labor
and Workforce Development Agency (LWDA) had the authority to bring enforcement actions
to impose civil penalties on employers for violations of many of the code's provisions. But the
legislature believed the LWDA did not have sufficient resources to reach the *1914  appropriate
level of compliance, and budgetary constraints made it impossible to achieve an adequate level of
financing. The legislature thus decided to enlist employees as private attorneys general to enforce
California labor law, with the understanding that labor-law enforcement agencies were to retain
primacy over private enforcement efforts.
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By its terms, PAGA authorizes any “aggrieved employee” to initiate an action against a former
employer “on behalf of himself or herself and other current or former employees” to obtain civil
penalties that previously could have been recovered only by the State in an LWDA enforcement
action. Cal. Lab. Code Ann. § 2699(a). As the text of the statute indicates, PAGA limits statutory
standing to “aggrieved employees”—a term defined to include “any person who was employed
by the alleged violator and against whom one or more of the alleged violations was committed.”
§ 2699(c). To bring suit, however, an employee must also exhaust administrative remedies. That
entails providing notice to the employer and the LWDA of the violations alleged and the supporting
facts and theories. § 2699.3(a)(1)(A). If the LWDA fails to respond or initiate an investigation
within a specified timeframe, the employee may bring suit. § 2699.3(a)(2). In any successful PAGA
action, the LWDA is entitled to 75 percent of the award. § 2699(i). The remaining 25 percent is
distributed among the employees affected by the violations at issue. Ibid.


California law characterizes PAGA as creating a “type of qui tam action,” 1  Iskanian v. CLS Transp.
Los Angeles, LLC, 59 Cal.4th 348, 382, 327 P.3d 129, 148, 173 Cal.Rptr.3d 289 (2014). Although
the statute's language suggests that an “aggrieved employee” sues “on behalf of himself or herself
and other current or former employees,” § 2699(a), California precedent holds that a PAGA suit
is a “ ‘representative action’ ” in which the employee plaintiff sues as an “ ‘agent or proxy’ ” of
the State. Id., at 380, 173 Cal.Rptr.3d 289, 327 P.3d at 147 (quoting Arias v. Superior Court, 46
Cal.4th 969, 986, 95 Cal.Rptr.3d 588, 209 P.3d 923, 933 (2009)).


1 As we have explained, “qui tam” is the short form of the Latin phrase “qui tam pro domino
rege quam pro se ipso in hac parte sequitur”—meaning “ ‘who pursues this action on our
Lord the King's behalf as well as his own.’ ” Vermont Agency of Natural Resources v. United
States ex rel. Stevens, 529 U.S. 765, 768, n. 1, 120 S.Ct. 1858, 146 L.Ed.2d 836 (2000).
Qui tam actions “appear to have originated around the end of the 13th century, when private
individuals who had suffered injury began bringing actions in the royal courts on both their
own and the Crown's behalf ” and became more of a rarity as “royal courts began to extend
jurisdiction to suits involving wholly private wrongs.” Id., at 774–775, 120 S.Ct. 1858.


[1]  [2]  [3]  [4]  [5] As the California courts conceive of it, the State “is always the real party
in interest in the suit.” Iskanian, 59 Cal.4th at 382, 173 Cal.Rptr.3d 289, 327 P.3d at 148. 2  The
primary function of PAGA is to *1915  delegate a power to employees to assert “the same legal
right and interest as state law enforcement agencies,” Arias, 46 Cal.4th at 986, 95 Cal.Rptr.3d 588,
209 P.3d at 933. In other words, the statute gives employees a right to assert the State's claims
for civil penalties on a representative basis, but it does not create any private rights or private
claims for relief. Iskanian, 59 Cal.4th at 381, 173 Cal.Rptr.3d 289, 327 P.3d at 148; see also
Amalgamated Transit, 46 Cal.4th 993, 1002, 95 Cal.Rptr.3d 605, 209 P.3d 937, 943 (2009). The
code provisions enforced through the statute establish public duties that are owed to the State, not
private rights belonging to employees in their “individual capacities.” Iskanian, 59 Cal.4th at 381,
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173 Cal.Rptr.3d 289, 327 P.3d at 147. Other, distinct provisions of the code create individual rights,
and claims arising from violations of those rights are actionable through separate private causes
of action for compensatory or statutory damages. Id., at 381–382, 173 Cal.Rptr.3d 289, 327 P.3d
at 147–148; see also Kim v. Reins Int'l California, Inc., 9 Cal.5th 73, 86, 259 Cal.Rptr.3d 769, 459
P.3d 1123, 1130 (2020) (“[C]ivil penalties recovered on the state's behalf are intended to remediate
present violations and deter future ones, not to redress employees’ injuries” (internal quotation
marks omitted; emphasis deleted)). And because PAGA actions are understood to involve the
assertion of the government's claims on a derivative basis, the judgment issued in a PAGA action is
binding on anyone “who would be bound by a judgment in an action brought by the government.”
Arias, 46 Cal.4th at 986, 95 Cal.Rptr.3d 588, 209 P.3d at 933.


2 The extent to which PAGA plaintiffs truly act as agents of the State rather than complete
assignees is disputed. See Magadia v. Wal-Mart Assocs., Inc., 999 F.3d 668, 677 (CA9
2021) (holding that PAGA “lacks the procedural controls necessary to ensure that California”
retains “substantial authority over the case” (internal quotation marks omitted)). Agency
requires control. See Hollingsworth v. Perry, 570 U.S. 693, 713, 133 S.Ct. 2652, 186 L.Ed.2d
768 (2013). But apart from the exhaustion process, the statute does not feature any explicit
control mechanisms, such as provisions authorizing the State to intervene or requiring its
approval of settlements.
That said, California precedent strongly suggests that the State retains inherent authority to
manage PAGA actions. There is no other obvious way to understand California precedent's
description of the State as the “real party in interest.” See generally 1A Cal. Jur. 3d Actions §
31 (real-party-in-interest status is based on ownership and control over the cause of action).
And a theory of total assignment appears inconsistent with the fact that employees have no
assignable interest in a PAGA claim. See Amalgamated Transit Union, Local 1756, AFL-
CIO v. Superior Court of Los Angeles Cty., 46 Cal.4th 993, 1002, 95 Cal.Rptr.3d 605, 209
P.3d 937, 943 (2009) (Amalgamated Transit); see also Turrieta v. Lyft, Inc., 69 Cal.App.5th
955, 972, 284 Cal.Rptr.3d 767, 780 (2021) (The employee's “ability to file PAGA claims
on behalf of the state does not convert the state's interest into their own or render them real
parties in interest”). For purposes of this opinion, we assume that PAGA plaintiffs are agents.


[6]  [7]  [8] California precedent also interprets the statute to contain what is effectively a rule
of claim joinder. Rules of claim joinder allow a party to unite multiple claims against an opposing
party in a single action. See 6A C. Wright, H. Miller, & E. Cooper, Federal Practice and Procedure
§ 1582 (3d ed. 2016) (Wright & Miller). PAGA standing has the same function. An employee with
statutory standing may “seek any civil penalties the state can, including penalties for violations
involving employees other than the PAGA litigant herself.” ZB, N. A. v. Superior Court, 8 Cal.5th
175, 185, 252 Cal.Rptr.3d 228, 448 P.3d 239, 243–244 (2019). An employee who alleges he or
she suffered a single violation is entitled to use that violation as a gateway to assert a potentially
limitless number of other violations as predicates for liability. This mechanism radically expands
the scope of PAGA actions. The default penalties set by PAGA are $100 for each aggrieved
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employee per pay period for the initial violation and $200 for each aggrieved employee per
pay period for each subsequent violation. Cal. Lab. Code Ann. § 2699(f)(2). Individually, these
penalties are modest; but given PAGA's additive dimension, low-value claims may easily be
welded together into high-value suits.


B


Petitioner Viking River Cruises, Inc. (Viking), is a company that offers ocean and river cruises
around the world. When respondent Angie Moriana was hired by *1916  Viking as a sales
representative, she executed an agreement to arbitrate any dispute arising out of her employment.
The agreement contained a “Class Action Waiver” providing that in any arbitral proceeding,
the parties could not bring any dispute as a class, collective, or representative PAGA action. It
also contained a severability clause specifying that if the waiver was found invalid, any class,
collective, representative, or PAGA action would presumptively be litigated in court. But under
that severability clause, if any “portion” of the waiver remained valid, it would be “enforced in
arbitration.”


After leaving her position with Viking, Moriana filed a PAGA action against Viking in California
court. Her complaint contained a claim that Viking had failed to provide her with her final wages
within 72 hours, as required by §§ 101–102 of the California Labor Code. But the complaint also
asserted a wide array of other code violations allegedly sustained by other Viking employees,
including violations of provisions concerning the minimum wage, overtime, meal periods, rest
periods, timing of pay, and pay statements. Viking moved to compel arbitration of Moriana's
“individual” PAGA claim—here meaning the claim that arose from the violation she suffered—
and to dismiss her other PAGA claims. The trial court denied that motion, and the California
Court of Appeal affirmed, holding that categorical waivers of PAGA standing are contrary to state
policy and that PAGA claims cannot be split into arbitrable individual claims and nonarbitrable
“representative” claims.


This ruling was dictated by the California Supreme Court's decision in Iskanian. In that case, the
court held that pre-dispute agreements to waive the right to bring “representative” PAGA claims are
invalid as a matter of public policy. What, precisely, this holding means requires some explanation.
PAGA's unique features have prompted the development of an entire vocabulary unique to the
statute, but the details, it seems, are still being worked out. An unfortunate feature of this lexicon
is that it tends to use the word “representative” in two distinct ways, and each of those uses of
the term “representative” is connected with one of Iskanian’s rules governing contractual waiver
of PAGA claims.
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In the first sense, PAGA actions are “representative” in that they are brought by employees acting
as representatives—that is, as agents or proxies—of the State. But PAGA claims are also called
“representative” when they are predicated on code violations sustained by other employees. In the
first sense, “ ‘every PAGA action is ... representative’ ” and “[t]here is no individual component
to a PAGA action,” Kim, 9 Cal.5th at 87, 259 Cal.Rptr.3d 769, 259 Cal.Rptr.3d, 459 P.3d at 1131
(quoting Iskanian, 59 Cal.4th at 387, 173 Cal.Rptr.3d 289, 327 P.3d at 151), because every PAGA
claim is asserted in a representative capacity. But when the word “representative” is used in the
second way, it makes sense to distinguish “individual” PAGA claims, which are premised on
Labor Code violations actually sustained by the plaintiff, from “representative” (or perhaps quasi-
representative) PAGA claims arising out of events involving other employees. For purposes of this
opinion, we will use “individual PAGA claim” to refer to claims based on code violations suffered
by the plaintiff. And we will endeavor to be clear about how we are using the term “representative.”


Iskanian’s principal rule prohibits waivers of “representative” PAGA claims in the first sense. That
is, it prevents parties from waiving representative standing to bring PAGA claims in a judicial
or arbitral forum. But Iskanian also adopted a secondary *1917  rule that invalidates agreements
to separately arbitrate or litigate “individual PAGA claims for Labor Code violations that an
employee suffered,” on the theory that resolving victim-specific claims in separate arbitrations
does not serve the deterrent purpose of PAGA. 59 Cal.4th at 383, 173 Cal.Rptr.3d 289, 327 P.3d at
149; see also Kim, 9 Cal.5th at 88, 259 Cal.Rptr.3d 769, 259 Cal.Rptr.3d, 459 P.3d at 1132 (noting
that based on Iskanian, California courts have uniformly “rejected efforts to split PAGA claims
into individual and representative components”).


In this case, Iskanian’s principal prohibition required the lower courts to treat the representative-
action waiver in the agreement between Moriana and Viking as invalid insofar as it was construed
as a wholesale waiver of PAGA standing. The agreement's severability clause, however, allowed
enforcement of any “portion” of the waiver that remained valid, so the agreement still would
have permitted arbitration of Moriana's individual PAGA claim even if wholesale enforcement
was impossible. But because California law prohibits division of a PAGA action into constituent
claims, the state courts refused to compel arbitration of that claim as well. We granted certiorari,
595 U.S. ––––, 142 S.Ct. 734, 211 L.Ed.2d 421 (2021), and now reverse.


II


[9]  [10]  [11] The FAA was enacted in response to judicial hostility to arbitration. Section 2
of the statute makes arbitration agreements “valid, irrevocable, and enforceable, save upon such
grounds as exist at law or in equity for the revocation of any contract.” 9 U.S.C. § 2. 3  As we
have interpreted it, this provision contains two clauses: An enforcement mandate, which renders
agreements to arbitrate enforceable as a matter of federal law, and a saving clause, which permits
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invalidation of arbitration clauses on grounds applicable to “any contract.” See AT&T Mobility
LLC v. Concepcion, 563 U.S. 333, 339–340, 131 S.Ct. 1740, 179 L.Ed.2d 742 (2011); Epic Systems
Corp. v. Lewis, 584 U.S. ––––, –––– – ––––, 138 S.Ct. 1612, 1621–1622, 200 L.Ed.2d 889 (2018).
These clauses jointly establish “an equal-treatment principle: A court may invalidate an arbitration
agreement based on ‘generally applicable contract defenses’ like fraud or unconscionability, but
not on legal rules that ‘apply only to arbitration or that derive their meaning from the fact that an
agreement to arbitrate is at issue.’ ” Kindred Nursing Centers L. P. v. Clark, 581 U.S. 246, 251, 137
S.Ct. 1421, 197 L.Ed.2d 806 (2017) (quoting Concepcion, 563 U.S. at 339, 131 S.Ct. 1740). Under
that principle, the FAA “preempts any state rule discriminating on its face against arbitration—
for example, a law ‘prohibit[ing] outright the arbitration of a particular type of claim.’ ” Kindred
Nursing, 581 U.S., at 251, 137 S.Ct. 1421 (quoting Concepcion, 563 U.S. at 341, 131 S.Ct. 1740).


3 As we have noted, common-law hostility to arbitration “manifested itself in a great variety
of devices and formulas.” AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 342, 131 S.Ct.
1740, 179 L.Ed.2d 742 (2011) (internal quotation marks omitted). Two important devices
were the doctrines of ouster and revocability, which, respectively, invalidated arbitration
clauses as impermissible attempts to “oust” courts of their jurisdiction and permitted parties
to revoke consent to arbitrate until the moment the arbitrator entered an award. See, e.g.,
Kill v. Hollister, 1 Wils. K. B. 129, 95 Eng. Rep. 532 (K. B. 1746); Vynior's Case, 77 Co.
Rep. 80a, 77 Eng. Rep. 597 (K. B. 1609). Another was the rule barring specific performance
as a remedy for breach of an arbitration clause. See 21 R. Lord, Williston on Contracts §
57:2 (4th ed. 2017). Section 2 abrogated these doctrines by making arbitration agreements
presumptively “valid,” “irrevocable,” and “enforceable.”


[12] But under our decisions, even rules that are generally applicable as a *1918  formal matter are
not immune to preemption by the FAA. See Lamps Plus, Inc. v. Varela, 587 U.S. ––––, ––––, 139
S.Ct. 1407, 1415, 203 L.Ed.2d 636 (2019); Concepcion, 563 U.S. at 343, 131 S.Ct. 1740. Section
2’s mandate protects a right to enforce arbitration agreements. That right would not be a right to
arbitrate in any meaningful sense if generally applicable principles of state law could be used to
transform “traditiona[l] individualized ... arbitration” into the “litigation it was meant to displace”
through the imposition of procedures at odds with arbitration's informal nature. Epic Systems,
584 U.S., at ––––, 138 S.Ct., at 1623. See also Concepcion, 563 U.S. at 351, 131 S.Ct. 1740.
And that right would not be a right to arbitrate based on an agreement if generally applicable law
could be used to coercively impose arbitration in contravention of the “first principle” of our FAA
jurisprudence: that “[a]rbitration is strictly ‘a matter of consent.’ ” Granite Rock Co. v. Teamsters,
561 U.S. 287, 299, 130 S.Ct. 2847, 177 L.Ed.2d 567 (2010) (quoting Volt Information Sciences,
Inc. v. Board of Trustees of Leland Stanford Junior Univ., 489 U.S. 468, 479, 109 S.Ct. 1248, 103
L.Ed.2d 488 (1989)); see also Lamps Plus, 587 U.S., at ––––, 139 S.Ct., at 1416; Stolt-Nielsen S.
A. v. AnimalFeeds Int'l Corp., 559 U.S. 662, 685, 130 S.Ct. 1758, 176 L.Ed.2d 605 (2010).
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[13]  [14] Based on these principles, we have held that “a party may not be compelled under the
FAA to submit to class arbitration unless there is a contractual basis for concluding that the party
agreed to do so.” Id., at 684, 130 S.Ct. 1758. See also Lamps Plus, 587 U.S., at ––––, 139 S.Ct.,
at 1412; Epic Systems, 584 U.S., at –––– – ––––, 138 S.Ct., at 1621–1623; Concepcion, 563 U.S.
at 347–348, 131 S.Ct. 1740. The “ ‘shift from bilateral arbitration to class-action arbitration’ ”
mandates procedural changes that are inconsistent with the individualized and informal mode of
arbitration contemplated by the FAA. Id., at 347, 131 S.Ct. 1740 (quoting Stolt-Nielsen, 559 U.S.
at 686, 130 S.Ct. 1758). As a result, class procedures cannot be imposed by state law without
presenting unwilling parties with an unacceptable choice between being compelled to arbitrate
using procedures at odds with arbitration's traditional form and forgoing arbitration altogether.
Putting parties to that choice is inconsistent with the FAA.


Viking contends that these decisions require enforcement of contractual provisions waiving the
right to bring PAGA actions because PAGA creates a form of class or collective proceeding. If this
is correct, Iskanian’s prohibition on PAGA waivers presents parties with the same impermissible
choice as the rules we have invalidated in our decisions concerning class- and collective-action
waivers: Either arbitrate disputes using a form of class procedure, or do not arbitrate at all.


[15] Moriana offers a very different characterization of the statute. As she sees it, any conflict
between Iskanian and the FAA is illusory because PAGA creates nothing more than a substantive
cause of action. The only thing that is distinctive about PAGA, she supposes, is that it allows
employee plaintiffs to increase the available penalties that may be awarded in an action by proving
additional predicate violations of the Labor Code. But that does not make a PAGA action a
class action, because those violations are not distinct claims belonging to distinct individuals.
Instead, they are predicates for expanded liability under a single cause of action. In Moriana's view,
that means Iskanian invalidates waivers of substantive rights, and does not purport to invalidate
anything *1919  that can meaningfully be described as an “arbitration agreement.” 4


4 Moriana declines to defend one of the Iskanian court's own bases for holding that the FAA
does not mandate enforcement of PAGA waivers. The Iskanian court reasoned that a PAGA
action lies outside the FAA's coverage entirely because § 2 is limited to controversies “arising
out of ” the contract between the parties, 9 U.S.C. § 2 (emphasis added), and a PAGA action
“is not a dispute between an employer and an employee arising out of their contractual
relationship,” but “a dispute between an employer and the state.” Iskanian v. CLS Transp.
Los Angeles, LLC, 59 Cal.4th 348, 387, 173 Cal.Rptr.3d 289, 327 P.3d 129, 151(2014). We
reject this argument. Although the terms of § 2 limit the FAA's enforcement mandate to
agreements to arbitrate controversies that “arise out of ” the parties’ contractual relationship,
disputes resolved in PAGA actions satisfy this requirement. The contractual relationship
between the parties is a but-for cause of any justiciable legal controversy between the parties
under PAGA, and “arising out of ” language normally refers to a causal relationship. See,
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e.g., Ford Motor Co. v. Montana Eighth Judicial Dist. Court, 592 U.S. ––––, ––––, 141 S.Ct.
1017, 1026, 209 L.Ed.2d 225 (2021). And regardless of whether a PAGA action is in some
sense also a dispute between an employer and the State, nothing in the FAA categorically
exempts claims belonging to sovereigns from the scope of § 2.


[16]  [17]  [18]  [19] We disagree with both characterizations of the statute. Moriana is correct
that the FAA does not require courts to enforce contractual waivers of substantive rights and
remedies. The FAA's mandate is to enforce “arbitration agreements.” Concepcion, 563 U.S. at
344, 131 S.Ct. 1740 (emphasis added). And as we have described it, an arbitration agreement is
“a specialized kind of forum-selection clause that posits not only the situs of suit but also the
procedure to be used in resolving the dispute.” Scherk v. Alberto-Culver Co., 417 U.S. 506, 519,
94 S.Ct. 2449, 41 L.Ed.2d 270 (1974); Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc.,
473 U.S. 614, 633, 105 S.Ct. 3346, 87 L.Ed.2d 444 (1985). An arbitration agreement thus does not
alter or abridge substantive rights; it merely changes how those rights will be processed. And so we
have said that “ ‘[b]y agreeing to arbitrate a statutory claim, a party does not forgo the substantive
rights afforded by the statute; it only submits to their resolution in an arbitral ... forum.’ ” Preston
v. Ferrer, 552 U.S. 346, 359, 128 S.Ct. 978, 169 L.Ed.2d 917 (2008) (quoting Mitsubishi Motors
Corp., 473 U.S. at 628, 105 S.Ct. 3346). 5


5 In briefing before this Court, Viking argued that the principle that the FAA does not mandate
enforcement of provisions waiving substantive rights is limited to federal statutes. This
argument is erroneous. The basis of this principle is not anything unique about federal
statutes. It is that the FAA requires only the enforcement of “provision[s]” to settle a
controversy “by arbitration,” § 2, and not any provision that happens to appear in a contract
that features an arbitration clause. That is why we mentioned this principle in Preston, which
concerned claims arising under state law. See 552 U.S. at 360, 128 S.Ct. 978 (noting that
under the agreement, a party “relinquishe[d] no substantive rights ... California law may
accord him”).


[20] But Moriana's premise that PAGA creates a unitary private cause of action is irreconcilable
with the structure of the statute and the ordinary legal meaning of the word “claim.” California
courts interpret PAGA to provide employees with delegated authority to assert the State's claims
on a representative basis, not an individual cause of action. See, e.g., Amalgamated Transit, 46
Cal.4th at 1003, 95 Cal.Rptr.3d 605, 209 P.3d at 943 (PAGA “is simply a procedural statute” that
“does not create property rights or any other substantive rights”). And a PAGA action asserting
multiple code violations affecting a range of different employees does not constitute “a single
claim” in even the broadest possible sense, because the violations *1920  asserted need not even
arise from a common “transaction” or “nucleus of operative facts.” Lucky Brand Dungarees, Inc.
v. Marcel Fashions Group, Inc., 590 U.S. ––––, ––––, 140 S.Ct. 1589, 1595, 206 L.Ed.2d 893
(2020) (internal quotation marks omitted). 6
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6 California courts sometimes speak as though a PAGA action involves the assertion of “a
single representative PAGA claim,” Williams v. Superior Court, 237 Cal.App.4th 642, 649,
188 Cal.Rptr.3d 83, 87 (2015). But we are not required to take the labels affixed by state
courts at face value in determining whether state law creates a scheme at odds with federal
law. See, e.g., Carpenter v. Shaw, 280 U.S. 363, 367–368, 50 S.Ct. 121, 74 L.Ed. 478 (1930).
And in our view, this manner of speaking is another reflection of the still-embryonic character
of the language that has grown up around PAGA.


[21]  [22]  [23] Viking's position, on the other hand, elides important structural differences
between PAGA actions and class actions that preclude any straightforward application of our
precedents invalidating prohibitions on class-action waivers. Class-action procedure allows courts
to use a representative plaintiff ’s individual claims as a basis to “adjudicate claims of multiple
parties at once, instead of in separate suits,” Shady Grove Orthopedic Associates, P. A. v. Allstate
Ins. Co., 559 U.S. 393, 408, 130 S.Ct. 1431, 176 L.Ed.2d 311 (2010). This, of course, requires
the certification of a class. And because class judgments bind absentees with respect to their
individual claims for relief and are preclusive as to all claims the class could have brought, Cooper
v. Federal Reserve Bank of Richmond, 467 U.S. 867, 874, 104 S.Ct. 2794, 81 L.Ed.2d 718 (1984),
“class representatives must at all times adequately represent absent class members, and absent
[class] members must be afforded notice, an opportunity to be heard, and a right to opt out of the
class.” Concepcion, 563 U.S. at 349, 131 S.Ct. 1740. And to “ensur[e] that the named plaintiffs
are appropriate representatives of the class whose claims they wish to litigate,” the adjudicator
must decide questions of numerosity, commonality, typicality, and adequacy of representation.
Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 349, 131 S.Ct. 2541, 180 L.Ed.2d 374 (2011).


[24]  [25] PAGA actions also permit the adjudication of multiple claims in a single suit, but their
structure is entirely different. A class-action plaintiff can raise a multitude of claims because he or
she represents a multitude of absent individuals; a PAGA plaintiff, by contrast, represents a single
principal, the LWDA, that has a multitude of claims. As a result of this structural difference, PAGA
suits exhibit virtually none of the procedural characteristics of class actions. The plaintiff does not
represent a class of injured individuals, so there is no need for certification. PAGA judgments are
binding only with respect to the State's claims, and are not binding on nonparty employees as to any
individually held claims. Arias, 46 Cal.4th at 986, 95 Cal.Rptr.3d 588, 209 P.3d at 933–934. This
obviates the need to consider adequacy of representation, numerosity, commonality, or typicality.
And although the statute gives other affected employees a future interest in the penalties awarded
in an action, that interest does not make those employees “parties” in any of the senses in which
absent class members are, see Devlin v. Scardelletti, 536 U.S. 1, 122 S.Ct. 2005, 153 L.Ed.2d 27
(2002), or give those employees anything more than an inchoate interest in litigation proceeds.
See Vermont Agency of Natural Resources v. United States ex rel. Stevens, 529 U.S. 765, 773, 120
S.Ct. 1858, 146 L.Ed.2d 836 (2000) (The “ ‘right’ ” to a share of the proceeds of a qui tam action
“does not even fully *1921  materialize until the litigation is completed and the relator prevails”).
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Because PAGA actions do not adjudicate the individual claims of multiple absent third parties,
they do not present the problems of notice, due process, and adequacy of representation that render
class arbitration inconsistent with arbitration's traditionally individualized form. See Concepcion,
563 U.S. at 347–348, 131 S.Ct. 1740. Of course, as a practical matter, PAGA actions do have
something important in common with class actions. Because PAGA plaintiffs represent a principal
with a potentially vast number of claims at its disposal, PAGA suits “greatly increas[e] risks to
defendants.” Id., at 350, 131 S.Ct. 1740. But our precedents do not hold that the FAA allows
parties to contract out of anything that might amplify defense risks. Instead, our cases hold that
States cannot coerce individuals into forgoing arbitration by taking the individualized and informal
procedures characteristic of traditional arbitration off the table. Litigation risks are relevant to that
inquiry because one way in which state law may coerce parties into forgoing their right to arbitrate
is by conditioning that right on the use of a procedural format that makes arbitration artificially
unattractive. The question, then, is whether PAGA contains any procedural mechanism at odds
with arbitration's basic form.


Viking suggests an answer. Our FAA precedents treat bilateral arbitration as the prototype of the
individualized and informal form of arbitration protected from undue state interference by the
FAA. See Epic Systems, 584 U.S., at –––– – ––––, 138 S.Ct., at 1622–1624; see also American
Express Co. v. Italian Colors Restaurant, 570 U.S. 228, 238, 133 S.Ct. 2304, 186 L.Ed.2d 417
(2013); Concepcion, 563 U.S. at 347–349, 131 S.Ct. 1740; Stolt-Nielsen, 559 U.S. at 685–686,
130 S.Ct. 1758. Viking posits that a proceeding is “bilateral” in the relevant sense if—but only
if—it involves two and only two parties and the arbitration “ ‘is conducted by and on behalf
of the individual named parties only.’ ” Wal-Mart, 564 U.S. at 348, 131 S.Ct. 2541 (quoting
*1922  Califano v. Yamasaki, 442 U.S. 682, 700–701, 99 S.Ct. 2545, 61 L.Ed.2d 176 (1979)).
PAGA actions necessarily deviate from this ideal because they involve litigation or arbitration on
behalf of an absent principal. Viking thus suggests that Iskanian’s prohibition on PAGA waivers is
inconsistent with the FAA because PAGA creates an intrinsically representational form of action
and Iskanian requires parties either to arbitrate in that format or forgo arbitration altogether.


[26]  [27]  [28] We disagree. Nothing in the FAA establishes a categorical rule mandating
enforcement of waivers of standing to assert claims on behalf of absent principals. Non-class
representative actions in which a single agent litigates on behalf of a single principal are part of the
basic architecture of much of substantive law. Familiar examples include shareholder-derivative
suits, wrongful-death actions, trustee actions, and suits on behalf of infants or incompetent persons.
Single-agent, single-principal suits of this kind necessarily deviate from the strict ideal of bilateral
dispute resolution posited by Viking. But we have never held that the FAA imposes a duty on States
to render all forms of representative standing waivable by contract. Nor have we suggested that
single-agent, single-principal representative suits are inconsistent the norm of bilateral arbitration
as our precedents conceive of it. Instead, we have held that “the ‘changes brought about by the shift
from bilateral arbitration to class-action arbitration’ ” are too fundamental to be imposed on parties
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without their consent. Concepcion, 563 U.S. at 347–348, 131 S.Ct. 1740 (quoting Stolt-Nielsen,
559 U.S. at 686, 130 S.Ct. 1758; emphasis added). And we have held that § 2’s saving clause does
not preserve defenses that would allow a party to declare “that a contract is unenforceable just
because it requires bilateral arbitration.” Epic Systems, 584 U.S., at ––––, 138 S.Ct., at 1623.


These principles do not mandate the enforcement of waivers of representative capacity as a
categorical rule. Requiring parties to decide whether to arbitrate or litigate a single-agent, single-
principal action does not produce a shift from a situation in which the arbitrator must “resolv[e] a
single dispute between the parties to a single agreement” to one in which he or she must “resolv[e]
many disputes between hundreds or perhaps even thousands of parties.” Stolt-Nielsen, 559 U.S. at
686, 130 S.Ct. 1758. And a proceeding in which two and only two parties arbitrate exclusively in
their individual capacities is not the only thing one might mean by “bilateral arbitration.” As we
have said, “[t]he label ‘party’ does not indicate an absolute characteristic, but rather a conclusion
about the applicability of various procedural rules that may differ based on context.” Devlin, 536
U.S. at 10, 122 S.Ct. 2005. Our precedents use the phrase “bilateral arbitration” in opposition to
“class or collective” arbitration, and the problems we have identified in mandatory class arbitration
arise from procedures characteristic of multiparty representative actions. Epic Systems, 584 U.S.,
at ––––, 138 S.Ct., at 1632; see also Italian Colors, 570 U.S., at 238, 133 S.Ct. 2304; Concepcion,
563 U.S. at 347–349, 131 S.Ct. 1740; Stolt-Nielsen, 559 U.S. at 685–686, 130 S.Ct. 1758. Unlike
these kinds of actions, single-principal, single-agent representative actions are “bilateral” in two
registers: They involve the rights of only the absent real party in interest and the defendant, and
litigation need only be conducted by the agent-plaintiff and the defendant. This degree of deviation
from bilateral norms is not alien to traditional arbitral practice, 7  and our precedents have never
suggested otherwise. See, e.g., Marmet Health Care Center, Inc. v. Brown, 565 U.S. 530, 132 S.Ct.
1201, 182 L.Ed.2d 42 (2012) (per curiam) (invalidating rule categorically barring arbitration of
wrongful-death actions).


7 For example, close corporations have included arbitration clauses in negotiated shareholder
agreements for many decades. See, e.g., In re Carl, 263 App.Div. 887, 32 N.Y.S.2d 410
(1942); Lumsden v. Lumsden Bros. & Taylor Inc., 242 App.Div. 852, 275 N.Y.S. 221 (1934).


Nor does a rule prohibiting waiver of representative standing declare “that a contract is
unenforceable just because it requires bilateral arbitration.” Epic Systems, 584 U.S., at ––––, 138
S.Ct., at 1623. Indeed, if the term “bilateral arbitration” is used to mean “arbitration in an individual
capacity between precisely two parties,” a rule prohibiting representative-capacity waivers cannot
invalidate agreements to arbitrate on a “bilateral” basis. An agreement that explicitly provided
for “arbitration on a strictly bilateral basis” would, under that definition of the term “bilateral,”
categorically exclude representative-capacity claims from its coverage. Such claims, after all,
necessarily involve the representation of an absent principal, and thus cannot be arbitrated in
a strictly bilateral proceeding. A rule prohibiting waivers of representative standing would not
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invalidate any agreements that contracted for “bilateral arbitration” in Viking's sense—it would
simply require parties to choose whether to litigate those claims or *1923  arbitrate them in a
proceeding that is not bilateral in every conceivable sense. And while this consequence only
follows because it is impossible to decide representative claims in an arbitration that is “bilateral”
in every dimension, nothing in our precedent suggests that in enacting the FAA, Congress intended
to require States to reshape their agency law to ensure that parties will never have to arbitrate in
a proceeding that deviates from “bilateral arbitration” in the strictest sense. If there is a conflict
between California's prohibition on PAGA waivers and the FAA, it must derive from a different
source.


III


We think that such a conflict between PAGA's procedural structure and the FAA does exist, and
that it derives from the statute's built-in mechanism of claim joinder. As we noted at the outset,
that mechanism permits “aggrieved employees” to use the Labor Code violations they personally
suffered as a basis to join to the action any claims that could have been raised by the State in an
enforcement proceeding. Iskanian’s secondary rule prohibits parties from contracting around this
joinder device because it invalidates agreements to arbitrate only “individual PAGA claims for
Labor Code violations that an employee suffered,” 59 Cal.4th at 383, 173 Cal.Rptr.3d 289, 327
P.3d at 149.


[29] This prohibition on contractual division of PAGA actions into constituent claims unduly
circumscribes the freedom of parties to determine “the issues subject to arbitration” and “the rules
by which they will arbitrate,” Lamps Plus, 587 U.S., at ––––, 139 S.Ct., at 1416, and does so in a
way that violates the fundamental principle that “arbitration is a matter of consent,” Stolt-Nielsen,
559 U.S. at 684, 130 S.Ct. 1758. The most basic corollary of the principle that arbitration is a
matter of consent is that “a party can be forced to arbitrate only those issues it specifically has
agreed to submit to arbitration,” First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 945, 115
S.Ct. 1920, 131 L.Ed.2d 985 (1995). This means that parties cannot be coerced into arbitrating
a claim, issue, or dispute “absent an affirmative ‘contractual basis for concluding that the party
agreed to do so.’ ” Lamps Plus, 587 U.S., at ––––, 139 S.Ct., at 1416 (quoting Stolt-Nielsen, 559
U.S. at 684, 130 S.Ct. 1758); see also Concepcion, 563 U.S. at 347–348, 131 S.Ct. 1740.


[30] For that reason, state law cannot condition the enforceability of an arbitration agreement on
the availability of a procedural mechanism that would permit a party to expand the scope of the
arbitration by introducing claims that the parties did not jointly agree to arbitrate. Rules of claim
joinder can function in precisely that way. Modern civil procedure dispenses with the formalities of
the common-law approach to claim joinder in favor of almost-unqualified joinder. Wright & Miller
§ 1581. Federal Rule of Civil Procedure 18(a), which permits a party to “join, as independent or
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alternative claims, as many claims as it has against an opposing party,” is typical of the modern
approach. But the FAA licenses contracting parties to depart from standard rules “in favor of
individualized arbitration procedures of their own design,” so parties to an arbitration agreement
are not required to follow the same approach. Epic Systems, 584 U.S., at ––––, 138 S.Ct., at 1626.
And that is true even if bifurcated proceedings are an inevitable result. See, e.g., Dean Witter
Reynolds Inc. v. Byrd, 470 U.S. 213, 220–221, 105 S.Ct. 1238, 84 L.Ed.2d 158 (1985); Moses H.
Cone Memorial Hospital v. Mercury Constr. Corp., 460 U.S. 1, 103 S.Ct. 927, 74 L.Ed.2d 765
(1983).


*1924  A state rule imposing an expansive rule of joinder in the arbitral context would defeat the
ability of parties to control which claims are subject to arbitration. Such a rule would permit parties
to superadd new claims to the proceeding, regardless of whether the agreement between them
committed those claims to arbitration. Requiring arbitration procedures to include a joinder rule of
that kind compels parties to either go along with an arbitration in which the range of issues under
consideration is determined by coercion rather than consent, or else forgo arbitration altogether.
Either way, the parties are coerced into giving up a right they enjoy under the FAA. See Lamps
Plus, 587 U.S., at –––– – ––––, 139 S.Ct., at 1415–1416; Epic Systems, 584 U.S., at –––– – ––––,
138 S.Ct., at 1621–1624; Concepcion, 563 U.S. at 347–351, 131 S.Ct. 1740; Stolt-Nielsen, 559
U.S. at 684–687, 130 S.Ct. 1758.


When made compulsory by way of Iskanian, the joinder rule internal to PAGA functions in exactly
this way. Under that rule, parties cannot agree to restrict the scope of an arbitration to disputes
arising out of a particular “ ‘ “transaction” ’ ” or “ ‘common nucleus of facts.’ ” Lucky Brand,
590 U.S., at ––––, 140 S.Ct., at 1595. If the parties agree to arbitrate “individual” PAGA claims
based on personally sustained violations, Iskanian allows the aggrieved employee to abrogate that
agreement after the fact and demand either judicial proceedings or an arbitral proceeding that
exceeds the scope jointly intended by the parties. The only way for parties to agree to arbitrate
one of an employee's PAGA claims is to also “agree” to arbitrate all other PAGA claims in the
same arbitral proceeding.


The effect of Iskanian’s rule mandating this mechanism is to coerce parties into withholding PAGA
claims from arbitration. Liberal rules of claim joinder presuppose a backdrop in which litigants
assert their own claims and those of a limited class of other parties who are usually connected with
the plaintiff by virtue of a distinctive legal relationship—such as that between shareholders and a
corporation or between a parent and a minor child. PAGA departs from that norm by granting the
power to enforce a subset of California public law to every employee in the State. This combination
of standing to act on behalf of a sovereign and mandatory freeform joinder allows plaintiffs to
unite a massive number of claims in a single-package suit. But as we have said, “[a]rbitration is
poorly suited to the higher stakes” of massive-scale disputes of this kind. Concepcion, 563 U.S. at
350, 131 S.Ct. 1740. The absence of “multilayered review” in arbitral proceedings “makes it more
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likely that errors will go uncorrected.” Ibid. And suits featuring a vast number of claims entail
the same “risk of ‘in terrorem’ settlements that class actions entail.” Ibid. As a result, Iskanian’s
indivisibility rule effectively coerces parties to opt for a judicial forum rather than “forgo[ing] the
procedural rigor and appellate review of the courts in order to realize the benefits of private dispute
resolution.” Stolt-Nielsen, 559 U.S. at 685, 130 S.Ct. 1758; see also Concepcion, 563 U.S. at 350–
351, 131 S.Ct. 1740. This result is incompatible with the FAA.


IV


[31] We hold that the FAA preempts the rule of Iskanian insofar as it precludes division of
PAGA actions into individual and non-individual claims through an agreement to arbitrate. This
holding compels reversal in this case. The agreement between Viking and Moriana purported to
waive “representative” PAGA claims. Under Iskanian, this provision was invalid if construed as
a wholesale waiver of PAGA claims. And under our holding, that aspect *1925  of Iskanianis not
preempted by the FAA, so the agreement remains invalid insofar as it is interpreted in that manner.
But the severability clause in the agreement provides that if the waiver provision is invalid in some
respect, any “portion” of the waiver that remains valid must still be “enforced in arbitration.” Based
on this clause, Viking was entitled to enforce the agreement insofar as it mandated arbitration of
Moriana's individual PAGA claim. The lower courts refused to do so based on the rule that PAGA
actions cannot be divided into individual and non-individual claims. Under our holding, that rule
is preempted, so Viking is entitled to compel arbitration of Moriana's individual claim.


[32] The remaining question is what the lower courts should have done with Moriana's non-
individual claims. Under our holding in this case, those claims may not be dismissed simply
because they are “representative.” Iskanian’s rule remains valid to that extent. But as we see
it, PAGA provides no mechanism to enable a court to adjudicate non-individual PAGA claims
once an individual claim has been committed to a separate proceeding. Under PAGA's standing
requirement, a plaintiff can maintain non-individual PAGA claims in an action only by virtue
of also maintaining an individual claim in that action. See Cal. Lab. Code Ann. §§ 2699(a), (c).
When an employee's own dispute is pared away from a PAGA action, the employee is no different
from a member of the general public, and PAGA does not allow such persons to maintain suit.
See Kim, 9 Cal.5th at 90, 259 Cal.Rptr.3d 769, 259 Cal.Rptr.3d, 459 P.3d at 1133 (“PAGA's
standing requirement was meant to be a departure from the ‘general public’ ... standing originally
allowed” under other California statutes). As a result, Moriana lacks statutory standing to continue
to maintain her non-individual claims in court, and the correct course is to dismiss her remaining
claims.


For these reasons, the judgment of the California Court of Appeal is reversed, and the case is
remanded for further proceedings not inconsistent with this opinion.
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It is so ordered.


Justice SOTOMAYOR, concurring.
I join the Court's opinion in full. The Court faithfully applies precedent to hold that California's
anti-waiver rule for claims under the State's Labor Code Private Attorneys General Act of 2004
(PAGA) is pre-empted only “insofar as it precludes division of PAGA actions into individual
and non-individual claims through an agreement to arbitrate.” Ante, at 1924. In its analysis of
the parties’ contentions, the Court also details several important limitations on the pre-emptive
effect of the Federal Arbitration Act (FAA). See ante, at 1919 – 1923. As a whole, the Court's
opinion makes clear that California is not powerless to address its sovereign concern that it cannot
adequately enforce its Labor Code without assistance from private attorneys general.


The Court concludes that the FAA poses no bar to the adjudication of respondent Angie Moriana's
“non-individual” PAGA claims, but that PAGA itself “provides no mechanism to enable a court to
adjudicate non-individual PAGA claims once an individual claim has been committed to a separate
proceeding.” Ante, at 1925. Thus, the Court reasons, based on available guidance from California
courts, that Moriana lacks “statutory standing” under PAGA to litigate her “non-individual” claims
separately in state court. Ibid. Of course, if this Court's understanding of state law is wrong,
California courts, in an appropriate case, will have the last word. Alternatively, if this Court's
understanding is right, the California Legislature is free to modify the *1926  scope of statutory
standing under PAGA within state and federal constitutional limits. With this understanding, I join
the Court's opinion.


Justice BARRETT, with whom Justice KAVANAUGH joins, and with whom THE CHIEF
JUSTICE joins except as to the footnote, concurring in part and concurring in the judgment.
I join Part III of the Court's opinion. I agree that reversal is required under our precedent because
PAGA's procedure is akin to other aggregation devices that cannot be imposed on a party to an
arbitration agreement. See, e.g., Stolt-Nielsen S. A. v. AnimalFeeds Int'l Corp., 559 U.S. 662, 130
S.Ct. 1758, 176 L.Ed.2d 605 (2010); AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 131 S.Ct.
1740, 179 L.Ed.2d 742 (2011); Epic Systems Corp. v. Lewis, 584 U.S. ––––, 138 S.Ct. 1612, 200
L.Ed.2d 889 (2018); Lamps Plus, Inc. v. Varela, 587 U.S. ––––, 139 S.Ct. 1407, 203 L.Ed.2d
636 (2019). I would say nothing more than that. The discussion in Parts II and IV of the Court's
opinion is unnecessary to the result, and much of it addresses disputed state-law questions as well
as arguments not pressed or passed upon in this case. *


* The same is true of Part I.
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Justice THOMAS, dissenting.
I continue to adhere to the view that the Federal Arbitration Act (FAA), 9 U.S.C. § 1 et seq.,
does not apply to proceedings in state courts. See Allied-Bruce Terminix Cos. v. Dobson, 513
U.S. 265, 285–297, 115 S.Ct. 834, 130 L.Ed.2d 753 (1995) (THOMAS, J., dissenting); see also
Kindred Nursing Centers L. P. v. Clark, 581 U.S. 246, 257, 137 S.Ct. 1421, 197 L.Ed.2d 806 (2017)
(THOMAS, J., dissenting) (collecting cases). Accordingly, the FAA does not require California's
courts to enforce an arbitration agreement that forbids an employee to invoke the State's Private
Attorneys General Act. On that basis, I would affirm the judgment of the California Court of
Appeal.


All Citations


142 S.Ct. 1906, 22 Cal. Daily Op. Serv. 5885, 2022 Daily Journal D.A.R. 6041, 29 Fla. L. Weekly
Fed. S 370


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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3 Cal.5th 531
Supreme Court of California.


Michael WILLIAMS, Petitioner,
v.


The SUPERIOR COURT of Los Angeles County, Respondent;
Marshalls of CA, LLC, Real Party in Interest.


S227228
|


Filed 7/13/2017


Synopsis
Background: Store employee brought putative class action against employer under Private
Attorneys General Act (PAGA) for failure to provide employees with meal and rest breaks
or premium pay in lieu thereof, to provide accurate wage statements, to reimburse employees
for necessary business-related expenses, and to pay all earned wages during employment.
The Superior Court, Los Angeles County, No. BC503806, William F. Highberger, J., granted
employee's petition to compel discovery in part and denied it in part. Employee petitioned for
writ of mandate, and the Court of Appeal denied the petition. The Supreme Court granted review,
superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Werdegar, J., held that:


[1] identity of employer's other employees in California was relevant and discoverable;


[2] employee was not required to show that he had been subject to Labor Code violations in order
to obtain contact information;


[3] privacy concerns of other store employees did not warrant complete bar to discovery; and


[4] party seeking discovery of private information need not always establish a compelling interest
or compelling need; disapproving Digital Music News LLC v. Superior Court, 226 Cal.App.4th
216, 171 Cal.Rptr.3d 799, Life Technologies Corp. v. Superior Court, 197 Cal.App.4th 640, 130
Cal.Rptr.3d 80, Binder v. Superior Court, 196 Cal.App.3d 893, 242 Cal.Rptr. 231, Kahn v. Superior
Court, 188 Cal.App.3d 752, 233 Cal.Rptr. 662, Moskowitz v. Superior Court, 137 Cal.App.3d 313,
187 Cal.Rptr. 4, Board of Trustees v. Superior Court, 119 Cal.App.3d 516, 174 Cal.Rptr. 160, and
Board of Medical Quality Assurance v. Gherardini, 93 Cal.App.3d 669, 156 Cal.Rptr. 55.
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Reversed and remanded.


Procedural Posture(s): On Appeal; Petition for Discretionary Review; Motion to Compel
Discovery.


West Headnotes (39)


[1] Appeal and Error Discovery
Supreme Court reviews the trial court's grant or denial of a motion to compel discovery
for an abuse of discretion.


14 Cases that cite this headnote


[2] Pretrial Procedure Discretion of court
Trial courts are vested with wide discretion to allow or prohibit discovery.


7 Cases that cite this headnote


[3] Courts Discretion of court in general
The scope of discretion always resides in the particular law being applied, i.e., in the legal
principles governing the subject of the action.


14 Cases that cite this headnote


[4] Courts Abuse of discretion in general
Action that transgresses the confines of the applicable principles of law is outside the scope
of discretion and is called an “abuse of discretion.”


10 Cases that cite this headnote


[5] Courts Abuse of discretion in general
An order that implicitly or explicitly rests on an erroneous reading of the law necessarily
is an “abuse of discretion.”


9 Cases that cite this headnote
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[6] Appeal and Error Discovery
Pretrial Procedure Discovering truth, narrowing issues, and eliminating surprise
Pretrial Procedure Liberality in allowance of remedy
Trial courts issuing discovery orders and appellate courts reviewing those orders should
do so with the prodiscovery policies of the statutory scheme firmly in mind; a trial court
must be mindful of the Legislature's preference for discovery over trial by surprise, must
construe the facts before it liberally in favor of discovery, may not use its discretion to
extend the limits on discovery beyond those authorized by the Legislature, and should
prefer partial to outright denials of discovery.


8 Cases that cite this headnote


[7] Appeal and Error Discovery
A reviewing court may not use the abuse of discretion standard to shield discovery orders
that fall short of the pro-discovery policy of the statutory discovery scheme; any record
which indicates a failure to give adequate consideration to such concepts is subject to the
attack of abuse of discretion, regardless of the fact that the order shows no such abuse
on its face.


6 Cases that cite this headnote


[8] Pretrial Procedure Scope of Discovery
In the absence of contrary court order, a civil litigant's right to discovery is broad. Cal.
Civ. Proc. Code § 2017.010.


1 Cases that cite this headnote


[9] Pretrial Procedure Construction of discovery provisions
Statutes governing discovery must be construed liberally in favor of disclosure unless the
request is clearly improper by virtue of well-established causes for denial. Cal. Civ. Proc.
Code § 2017.010.


1 Cases that cite this headnote


[10] Pretrial Procedure Construction of discovery provisions
Discovery disclosure is a matter of right unless statutory or public policy considerations
clearly prohibit it. Cal. Civ. Proc. Code § 2017.010.
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1 Cases that cite this headnote


[11] Pretrial Procedure Showing in support;  burden of proof
To show an interrogatory seeks relevant, discoverable information is not the burden of
the party propounding interrogatories; as a litigant, it is entitled to demand answers to its
interrogatories, as a matter of right, and without a prior showing, unless the party on whom
those interrogatories are served objects and shows cause why the questions are not within
the purview of the code section. Cal. Civ. Proc. Code § 2030.010.


[12] Pretrial Procedure Showing in support;  burden of proof
While the party propounding interrogatories may have the burden of filing a motion
to compel if it finds the answers it receives unsatisfactory, the burden of justifying
any objection and failure to respond remains at all times with the party resisting an
interrogatory. Cal. Civ. Proc. Code § 2030.010.


[13] Pretrial Procedure Relevancy and materiality
Under the Legislature's very liberal and flexible standard of relevancy, any doubts as to
relevance should generally be resolved in favor of permitting discovery. Cal. Civ. Proc.
Code § 2017.010.


[14] Pretrial Procedure Relevancy and materiality
Identity of store employer's other employees in California was relevant and discoverable
by interrogatory in employee's action under the Private Attorneys General Act (PAGA)
alleging various Labor Code violations; information was a first step to identifying other
aggrieved employees and obtaining admissible evidence of the violations and policies
alleged in the complaint, PAGA did not contain any heightened proof standard prior to
discovery, and policy considerations supported extending PAGA discovery as broadly as
class action discovery. Cal. Civ. Proc. Code § 2017.010; Cal. Lab. Code § 2698 et seq.


13 Cases that cite this headnote


[15] Pretrial Procedure Discovering truth, narrowing issues, and eliminating surprise
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The discovery statutes were intended to curtail surprises, enable each side to learn as much
as possible about the strengths and weaknesses of its case, and thereby facilitate realistic
settlements and efficient trials. Cal. Civ. Proc. Code § 2017.010.


1 Cases that cite this headnote


[16] Labor and Employment Conditions precedent
Purpose of Private Attorneys General Act (PAGA) requirement that an aggrieved
employee provide notice to the employer and the responsible state agency is to afford the
agency the opportunity to decide whether to allocate scarce resources to an investigation,
and to allow employer to submit a response to the agency, again promoting an informed
agency decision as to whether to allocate resources toward an investigation. Cal. Lab.
Code § 2699.3(a)(1)(A),(c)(1)(A).


34 Cases that cite this headnote


[17] Labor and Employment Purpose
Private Attorneys General Act (PAGA) was intended to advance the state's public policy
of affording employees workplaces free of Labor Code violations, notwithstanding the
inability of state agencies to monitor every employer or industry. Cal. Lab. Code § 2698
et seq.


11 Cases that cite this headnote


[18] Pretrial Procedure Showing in support;  burden of proof
Employee was not required to show that he had been subject to Labor Code violations,
or that others had been, in order to obtain, through interrogatory, contact information
for thousands of store employer's other California employees in action under the Private
Attorneys General Act (PAGA), despite employer's claim that, absent such a showing,
the interrogatory was unduly burdensome; employer did not present any evidence of the
burden responding would entail, nor did it file a motion seeking to set a sequence for
discovery. Cal. Civ. Proc. Code §§ 2017.020(a), 2019.020, 2030.010; Cal. Lab. Code §
2698 et seq.


[19] Pretrial Procedure Showing in support;  burden of proof
As with other objections in response to interrogatories, the party opposing discovery has an
obligation to supply the basis for a determination that the burden, expense, or intrusiveness
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of that discovery clearly outweighs the likelihood that the information sought will lead to
the discovery of admissible evidence. Cal. Civ. Proc. Code § 2017.020(a).


1 Cases that cite this headnote


[20] Pretrial Procedure Showing in support;  burden of proof
A discovery objection that interrogatory is burdensome must be sustained by evidence
showing the quantum of work required. Cal. Civ. Proc. Code § 2017.020(a).


1 Cases that cite this headnote


[21] Pretrial Procedure Objections and protective orders
Limits on burdensome, expensive, or intrusive discovery need not be all or nothing; where
the objection is one of undue burden, trial courts should consider alternatives such as
partial disclosure or a shifting of costs before settling on a complete denial of discovery.
Cal. Civ. Proc. Code § 2017.020(a).


[22] Pretrial Procedure Showing in support;  burden of proof
As a general matter, the statutory discovery scheme imposes no obligation on a party
propounding interrogatories to establish good cause or prove up the merits of any
underlying claims. Cal. Civ. Proc. Code §§ 2017.010, 2030.010 et seq.


[23] Parties Factors, grounds, objections, and considerations in general
Pretrial Procedure Discovery methods and procedure
That the eventual proper scope of a putative representative action is as yet uncertain is
no obstacle to discovery; a party may proceed with interrogatories and other discovery
methods precisely in order to ascertain that scope. Cal. Civ. Proc. Code §§ 2017.010,
2030.010.


[24] Pretrial Procedure Discovery methods and procedure
A party allegedly subject to an illegal employment policy need not already have direct,
personal knowledge of how prevalent that policy is to seek contact information for other
employees that may allow the plaintiff to determine the proper extent of any representative
action; instead, the contact information is reasonably understood as a legitimate starting
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point for further investigations through which a plaintiff may educate himself or herself
concerning the parties’ claims and defenses. Cal. Civ. Proc. Code §§ 2017.010, 2030.010.


1 Cases that cite this headnote


[25] Privileged Communications and Confidentiality Employment relationships; 
 personnel records
Privacy concerns of other store employees in California did not warrant complete
bar to discovery of employees' contact information in employee's representative action
against employer under the Private Attorneys General Act (PAGA) alleging Labor Code
violations; while employees had a bona fide interest in the confidentiality of their contact
information, they would not expect that information to be withheld from a plaintiff seeking
to prove labor law violations committed against them, disclosure was not a serious invasion
of privacy, especially in light of Belaire-West notices, 149 Cal.App.4th 554, to employees
affording them an opportunity to opt out of having their information shared, and collective
actions were favored so that individual employees need not run the risk of individual suits.
Cal. Const. art. 1, § 1; Cal. Civ. Proc. Code § 2030.010; Cal. Lab. Code § 2698 et seq.


25 Cases that cite this headnote


[26] Constitutional Law Right to Privacy
Protection of informational privacy is the constitutional privacy provision's central
concern. Cal. Const. art. 1, § 1.


10 Cases that cite this headnote


[27] Constitutional Law Right to Privacy
Constitutional Law Reasonable, justifiable, or legitimate expectation
The party asserting a constitutional privacy right must establish a legally protected privacy
interest, an objectively reasonable expectation of privacy in the given circumstances, and
a threatened intrusion that is serious; the party seeking information may raise in response
whatever legitimate and important countervailing interests disclosure serves, while the
party seeking protection may identify feasible alternatives that serve the same interests or
protective measures that would diminish the loss of privacy, and a court must then balance
these competing considerations. Cal. Const. art. 1, § 1.


35 Cases that cite this headnote
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[28] Appeal and Error Verdict, Findings, Sufficiency of Evidence, and Judgment
The rule that a judgment may be affirmed on any basis fairly supported by the record
applies to orders denying further responses to interrogatories.


[29] Constitutional Law Questions of law or fact
Whether a legally recognized privacy interest exists is always an issue of law in connection
with a constitutional privacy claim. Cal. Const. art. 1, § 1.


2 Cases that cite this headnote


[30] Constitutional Law Questions of law or fact
When considering a constitutional privacy claim, the existence of a reasonable expectation
of privacy in the circumstances and the seriousness of any invasion of privacy may be
resolved by a court as a matter of law when there are no disputed material facts. Cal. Const.
art. 1, § 1.


14 Cases that cite this headnote


[31] Privileged Communications and Confidentiality Employment relationships; 
 personnel records
Employees absent from a proposed representative Labor Code action have a bona fide
interest in the confidentiality of their contact information. Cal. Const. art. 1, § 1.


2 Cases that cite this headnote


[32] Constitutional Law Disclosure of personal matters
While less sensitive than one's medical history or financial data, home contact information
is generally considered private under the state constitution's privacy provision. Cal. Const.
art. 1, § 1.


8 Cases that cite this headnote


[33] Constitutional Law Discovery
When a discovery request seeks information implicating the constitutional right of privacy,
to order discovery simply upon a showing that the test for relevance has been met is an
abuse of discretion. Cal. Const. art. 1, § 1; Cal. Civ. Proc. Code § 2017.010.
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2 Cases that cite this headnote


[34] Constitutional Law Discovery
A party seeking discovery of private information need not always establish a compelling
interest or compelling need without regard to other considerations as stated in Hill v.
National Collegiate Athletic Assn., 7 Cal.4th 1, 35, including the strength of the privacy
interest itself, the seriousness of the invasion, and the availability of alternatives and
protective measures; disapproving Digital Music News LLC v. Superior Court, 226
Cal.App.4th 216, 171 Cal.Rptr.3d 799, Life Technologies Corp. v. Superior Court, 197
Cal.App.4th 640, 130 Cal.Rptr.3d 80, Binder v. Superior Court, 196 Cal.App.3d 893, 242
Cal.Rptr. 231, Kahn v. Superior Court, 188 Cal.App.3d 752, 233 Cal.Rptr. 662, Moskowitz
v. Superior Court, 137 Cal.App.3d 313, 187 Cal.Rptr. 4, Board of Trustees v. Superior
Court, 119 Cal.App.3d 516, 174 Cal.Rptr. 160, and Board of Medical Quality Assurance
v. Gherardini, 93 Cal.App.3d 669, 156 Cal.Rptr. 55. Cal. Const. art. 1, § 1.


3 Cases that cite this headnote


[35] Judgment Existence of defense
Labor and Employment Pleading
Pretrial Procedure Parties, Defects as to
The way to raise lack of standing in an action under the Private Attorneys General Act
(PAGA) is to plead it as an affirmative defense, and thereafter to bring a motion for
summary adjudication or summary judgment, not to resist discovery until a plaintiff proves
he or she has standing. Cal. Lab. Code § 2699.


[36] Labor and Employment Actions
Parties Community of interest;  commonality
Pretrial Procedure Inconvenience or other detriment
A uniform policy may be a convenient or desirable way to show commonality of interest
in a case where class certification is sought, but it is not a condition for discovery, or even
success, in a Private Attorneys General Act (PAGA) action, where recovery on behalf of
the state and aggrieved employees may be had for each violation, whether pursuant to a
uniform policy or not. Cal. Lab. Code § 2699(g)(1).
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[37] Pretrial Procedure Discretion of court
The trial courts in exercising their discretion to allow or deny discovery should keep in
mind that the Legislature has suggested that, where possible, the courts should impose
partial limitations rather than outright denial of discovery.


2 Cases that cite this headnote


[38] Parties Notice and Communications
Parties Options;  withdrawal
Pretrial Procedure Objections and protective orders
Trial courts considering privacy concerns of employees who are potential plaintiffs in
a representative action against an employer may supplement Belaire-West notices, 149
Cal.App.4th 554, of a lawsuit and the opportunity to opt out from disclosure with a
protective order prohibiting disclosure of any received contact information outside the
confines of a specific lawsuit. Cal. Const. art. 1, § 1.


5 Cases that cite this headnote


[39] Appeal and Error Questions not raised or passed upon in intermediate court
Appeal and Error Cross-appeal
Store employer waived contention that Private Attorneys General Act was unconstitutional
on separation of powers grounds, where employer did not raise the constitutionality of the
statute on which employee sued in the Court of Appeal or in its answer to the petition for
review. Cal. Lab. Code § 2698 et seq.


See 2 Witkin, Cal. Evidence (5th ed. 2012) Discovery, § 12 et seq.


**73  ***477  Ct.App. 2/1 B259967, Los Angeles County Super. Ct. No. BC503806
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Opinion


**74  Werdegar, J.


*537  This is a representative action seeking civil penalties on behalf of the State of California
and aggrieved employees statewide for *538  alleged wage and hour violations. (See Lab. Code,
§ 2698 et seq., the Labor Code Private Attorneys General Act of 2004, hereafter PAGA.) In the
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course of discovery, plaintiff Michael Williams sought contact information for fellow California
employees. When the defendant employer, Marshalls of CA, LLC, resisted, Williams filed a
motion to compel. The trial court granted the motion as to the store where Williams worked,
but denied it as to every other California store, conditioning any renewed motion for discovery
on Williams sitting for a deposition and showing some merit to the underlying action. Williams
petitioned the Court of Appeal to compel the trial court to vacate its discovery order. The Court
of Appeal denied the writ, and we granted review to consider ***478  the scope of discovery
available in PAGA actions.


In the absence of privilege, the right to discovery in this state is a broad one, to be construed
liberally so that parties may ascertain the strength of their case and at trial the truth may be
determined. Our prior decisions and those of the Courts of Appeal firmly establish that in
non-PAGA class actions, the contact information of those a plaintiff purports to represent is
routinely discoverable as an essential prerequisite to effectively seeking group relief, without any
requirement that the plaintiff first show good cause. Nothing in the characteristics of a PAGA suit,
essentially a qui tam action filed on behalf of the state to assist it with labor law enforcement,
affords a basis for restricting discovery more narrowly. Nor, on this record, do other objections
interposed in the trial court support the trial court's order. We reverse.


FACTUAL AND PROCEDURAL BACKGROUND


Marshalls of CA (Marshalls) is a retail chain with stores throughout California. Williams worked
for Marshalls at its Costa Mesa store beginning in January 2012. In 2013, Williams sued Marshalls
under PAGA. The operative complaint alleges Marshalls failed to provide Williams and other
aggrieved employees meal and rest periods or compensation in lieu of the required breaks. (Lab.
Code, §§ 226.7, 512, subd. (a).) According to the complaint, on a companywide basis, Marshalls
understaffed stores, required employees to work during meal periods without compensation, and
directed managers to erase meal period violations from its time records. Marshalls also adopted a
“systematic, company[ ]wide policy” to pay no premiums for missed breaks. Relatedly, Marshalls
failed to provide Williams and other aggrieved employees timely wage payment or complete and
accurate wage statements. (Lab. Code, §§ 204, 226, subd. (a).) Finally, Marshalls adopted a policy
and practice of requiring Williams and other aggrieved employees to carry out company business,
such as bank runs and travel for training sessions, without reimbursement. (Lab. Code, §§ 2800,
2802.)


PAGA authorizes an employee who has been the subject of particular Labor Code violations to
file a representative action on behalf of himself or *539  herself and other aggrieved employees.
(Lab. Code, § 2699.) Pursuant to PAGA, Williams's complaint seeks declaratory relief and civil
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penalties, to be shared between Williams, other aggrieved employees, and the State of California.
(Lab. Code, § 2699, subd. (i).)


Early in discovery, Williams issued two special interrogatories asking Marshalls to supply the
name, address, telephone number, and company employment history of each nonexempt California
employee in the period March 2012 through February 2014, as well as the total number of
such employees. Marshalls responded that there were approximately 16,500 employees, but
refused to provide their information. It contended the request for contact and employment
information statewide was overbroad because it extended beyond Williams's particular store and
job classification; unduly burdensome because Williams sought private information without first
demonstrating he was aggrieved or that others were aggrieved; and an invasion of the privacy
of third parties under California Constitution, article I, section 1. Williams moved to compel
responses.


**75  After a hearing, the trial court granted in part and denied in part Williams's motion. The court
ordered Marshalls to provide employee contact information, but only for the Costa Mesa store
where Williams worked, subject to a ***479  Belaire-West 1  notice designed to ensure protection
of third party privacy rights and an equal sharing of costs by the parties. For the company's other
approximately 130 stores, Williams was willing to accept information from a representative sample
of 10 to 20 percent of employees, but the court denied the motion to compel. The court left open
the door to a renewed motion for discovery but required as a condition of any motion that Williams
“appear for at least six productive hours of deposition.” Finally, the court specified that in opposing
a renewed motion for discovery, Marshalls could rely on any portion of the deposition that it
believed showed the complaint was substantively meritless. Recognizing the discovery motion
forced it to render a decision in an uncharted area of law, the trial court certified its order for
immediate review and requested appellate guidance. (See Code Civ. Proc., § 166.1.)


1 See Belaire-West Landscape, Inc. v. Superior Court (2007) 149 Cal.App.4th 554, 57
Cal.Rptr.3d 197.


Williams sought writ relief from the denial of access to employee contact information for all but
one store. The Court of Appeal denied relief. It held that, as the party seeking to compel discovery,
Williams must “set forth specific facts showing good cause justifying the discovery sought” (Code
Civ. Proc., § 2031.310, subd. (b)(1)) but had failed to do so. In the alternative, the Court of Appeal
concluded that because third party privacy interests were implicated, Williams “ ‘must demonstrate
a compelling need for discovery’ ” *540  by showing “the discovery sought is directly relevant
and essential to the fair resolution of the underlying lawsuit.”


We granted review to resolve issues of first impression concerning the appropriate scope of
discovery in a PAGA action.
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DISCUSSION


I. Standard of Review
[1]  [2] We review the trial court's grant or denial of a motion to compel discovery for an abuse
of discretion. (John B. v. Superior Court (2006) 38 Cal.4th 1177, 1186, 45 Cal.Rptr.3d 316, 137
P.3d 153.) The statutory scheme vests trial courts with “ ‘wide discretion’ ” to allow or prohibit
discovery. (Emerson Electric Co. v. Superior Court (1997) 16 Cal.4th 1101, 1107, 68 Cal.Rptr.2d
883, 946 P.2d 841, quoting Greyhound Corp. v. Superior Court (1961) 56 Cal.2d 355, 378, 15
Cal.Rptr. 90, 364 P.2d 266.) A circumspect approach to appellate review of discovery orders
ensures an appropriate degree of trial court latitude in the exercise of that discretion.


[3]  [4]  [5] That deference comes with two related caveats. First, “ ‘[t]he scope of discretion
always resides in the particular law being applied, i.e., in the “legal principles governing the subject
of [the] action....” Action that transgresses the confines of the applicable principles of law is outside
the scope of discretion and we call such action an “abuse” of discretion.’ ” (Sargon Enterprises,
Inc. v. University of Southern California (2012) 55 Cal.4th 747, 773, 149 Cal.Rptr.3d 614, 288 P.3d
1237.) An order that implicitly or explicitly rests on an erroneous reading of the law necessarily
is an abuse of discretion. (See Haraguchi v. Superior Court (2008) 43 Cal.4th 706, 711–712 & fn.
4, 76 Cal.Rptr.3d 250, 182 P.3d 579.)


[6]  [7] Second, trial courts issuing discovery orders and appellate courts reviewing those orders
should do so with the prodiscovery policies of the statutory scheme firmly in mind. A trial court
must ***480  be mindful of the Legislature's preference for discovery over trial by surprise, must
construe the facts before it liberally in favor of discovery, may not use its discretion to extend
the limits on discovery beyond those authorized by the Legislature, and should prefer partial to
outright denials of discovery. (Greyhound Corp. v. Superior Court, supra, 56 Cal.2d at p. 383, 15
Cal.Rptr. 90, 364 P.2d 266.) A reviewing court may not use the abuse of discretion standard to
shield discovery orders that fall **76  short: “Any record which indicates a failure to give adequate
consideration to these concepts is subject to the attack of abuse of discretion, regardless of the fact
that the order shows no such abuse on its face.” (Id. at p. 384, 15 Cal.Rptr. 90, 364 P.2d 266; see
Pacific Tel. & Tel. Co. v. Superior Court (1970) 2 Cal.3d 161, 171, 84 Cal.Rptr. 718, 465 P.2d 854.)


*541  II. The Movant's Burden When Seeking to Compel Responses to Interrogatories
[8]  [9]  [10] In the absence of contrary court order, a civil litigant's right to discovery is broad.
“[A]ny party may obtain discovery regarding any matter, not privileged, that is relevant to the
subject matter involved in the pending action ... if the matter either is itself admissible in evidence
or appears reasonably calculated to lead to the discovery of admissible evidence.” (Code Civ.
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Proc., § 2017.010; see Davies v. Superior Court (1984) 36 Cal.3d 291, 301, 204 Cal.Rptr. 154, 682
P.2d 349 [“discovery is not limited to admissible evidence”].) 2  This right includes an entitlement
to learn “the identity and location of persons having knowledge of any discoverable matter.” (§
2017.010) Section 2017.010 and other statutes governing discovery “must be construed liberally
in favor of disclosure unless the request is clearly improper by virtue of well-established causes
for denial.” (Greyhound Corp. v. Superior Court, supra, 56 Cal.2d at p. 377, 15 Cal.Rptr. 90,
364 P.2d 266.) This means that “disclosure is a matter of right unless statutory or public policy
considerations clearly prohibit it.” (Id. at p. 378, 15 Cal.Rptr. 90, 364 P.2d 266.)


2 We explained in Emerson Electric Co. v. Superior Court, supra, 16 Cal.4th 1101, 68
Cal.Rptr.2d 883, 946 P.2d 841, that statements made in connection with the state's 1957
discovery act (Stats. 1957, ch. 1904, p. 3322) concerning general discovery principles
continue to apply to the Civil Discovery Act of 1986 (Stats. 1986, ch. 1334, p. 4700), “which
retain[s] the expansive scope of discovery” previously contemplated (Emerson Electric Co.,
at p. 1108, 68 Cal.Rptr.2d 883, 946 P.2d 841). Such statements apply equally to 2004's
Civil Discovery Act, which reorganizes and carries forward without substantive change the
state's discovery rules. (Stats. 2004, ch. 182, § 61, p. 942 [“Nothing in this act is intended to
substantively change the law of civil discovery.”].)


[11]  [12] A party may use interrogatories to request the identity and location of those with
knowledge of discoverable matters. (Code Civ. Proc., § 2030.010.) To show an interrogatory seeks
relevant, discoverable information “is not the burden of [the party propounding interrogatories].
As a litigant, it is entitled to demand answers to its interrogatories, as a matter of right, and without
a prior showing, unless the party on whom those interrogatories are served objects and shows
cause why the questions are not within the purview of the code section.” (West Pico Furniture
Co. v. Superior Court (1961) 56 Cal.2d 407, 422, 15 Cal.Rptr. 119, 364 P.2d 295; see Greyhound
Corp. v. Superior Court, supra, 56 Cal.2d at p. 388, 15 Cal.Rptr. 90, 364 P.2d 266.) While the
party propounding interrogatories may have the burden of filing a motion to compel if it finds
the answers it receives unsatisfactory, the burden of justifying any objection and failure ***481
to respond remains at all times with the party resisting an interrogatory. (Coy v. Superior Court
(1962) 58 Cal.2d 210, 220–221, 23 Cal.Rptr. 393, 373 P.2d 457.)


*542  Accordingly, Williams was presumptively entitled to an answer to his interrogatory seeking
the identity and contact information of his fellow Marshalls employees. Marshalls had the burden
of establishing cause to refuse Williams an answer. The trial court was limited to determining
whether, for any objections timely interposed, Marshalls had carried that burden. (See Coy v.
Superior Court, supra, 58 Cal.2d at p. 222, 23 Cal.Rptr. 393, 373 P.2d 457; West Pico Furniture
Co. v. Superior Court, supra, 56 Cal.2d at p. 414, 15 Cal.Rptr. 119, 364 P.2d 295.)
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Three Marshalls objections are at issue. First, Marshalls contends Williams's request for statewide
employee contact information “is overbroad in that it seeks information beyond the scope of
permissible discovery in that it extends to individuals outside of the position, job classification,
and location, in which Plaintiff worked.” Second, Marshalls argues the interrogatory “is unduly
burdensome, in that Plaintiff is requesting private **77  information about thousands of third
parties, without making a prima facie showing that he is an aggrieved employee or that any
aggrieved employees exist outside of the store where he worked.” Third, Marshalls objects to the
request “to the extent it seeks private information that is protected from disclosure by Article I
section 1 of the California Constitution without consent.”


The hearing transcript and trial court order reflect that the court limited discovery based on
considerations of overbreadth and undue burden. The Court of Appeal reasoned that privacy
concerns offered additional justification for the order. We consider each objection in turn.


III. Overbreadth
[13] Marshalls asserts Williams exceeded “the scope of permissible discovery” by requesting
contact information for employees not sharing his position, job classification, and store location.
The trial court sustained the geographic objection. As this objection involves no claim of privilege,
whether contact information for employees at other stores is discoverable turns in the first instance
on whether the request for it is “reasonably calculated to lead to the discovery of admissible
evidence.” (Code Civ. Proc., § 2017.010.) Under the Legislature's “very liberal and flexible
standard of relevancy,” any “doubts as to relevance should generally be resolved in favor of
permitting discovery.” (Pacific Tel. & Tel. Co. v. Superior Court, supra, 2 Cal.3d at p. 173, 84
Cal.Rptr. 718, 465 P.2d 854.)


A. Relevance


[14] The operative complaint alleges Williams worked for Marshalls as a nonexempt hourly
employee in Costa Mesa, California, and that Marshalls also employs other nonexempt hourly
employees “in various locations *543  throughout California.” The complaint seeks relief on
behalf of Williams and other “ ‘aggrieved employees,’ ” defined as “current or former employees”
of Marshalls who were subject to one or more of the Labor Code violations described in the
complaint. According to the complaint, Marshalls failed to provide “Plaintiff and other aggrieved
employees” meal and rest breaks, accurate wage statements, timely payment of earned wages, and
business expense reimbursement. Marshalls “implemented a systematic, company[ ]wide policy”
to pay no missed meal period premiums and to cleanse time records of evidence of missed or
noncompliant meal periods. Marshalls also “implemented a systematic, company[ ***482  ]wide
policy to not pay rest period premiums.” Marshalls “had, and continue[s] to have, a policy and
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practice of requiring employees, including Plaintiff and aggrieved employees” to leave its stores to
undergo training and to conduct company financial transactions, as well as an ongoing “policy of
not reimbursing employees, including Plaintiff and aggrieved employees, for said business-related
expenses and costs.”


[15] On its face, the complaint alleges Marshalls committed Labor Code violations, pursuant to
systematic companywide policies, against Williams and others among its nonexempt employees in
California, and seeks penalties and declaratory relief on behalf of Williams and any other injured
California employees. The disputed interrogatory seeks to identify Marshalls's other California
employees, inferentially as a first step to identifying other aggrieved employees and obtaining
admissible evidence of the violations and policies alleged in the complaint. 3  The Courts of Appeal
have, until the decision in this case, uniformly treated such a request as clearly within the scope
of discovery permitted under Code of Civil Procedure section 2017.010.


3 Of course, the discovery may also fail to reveal any, or many, other violations or unlawful
policies, but that is an equally worthy end result. The discovery statutes were intended to
curtail surprises, enable each side to learn as much as possible about the strengths and
weaknesses of its case, and thereby facilitate realistic settlements and efficient trials. (See
Fairmont Ins. Co. v. Superior Court (2000) 22 Cal.4th 245, 253, fn. 2, 92 Cal.Rptr.2d 70,
991 P.2d 156; Greyhound Corp. v. Superior Court, supra, 56 Cal.2d at p. 376, 15 Cal.Rptr.
90, 364 P.2d 266.)


For example, in Puerto v. Superior Court (2008) 158 Cal.App.4th 1242, 70 Cal.Rptr.3d 701, a
precertification wage and hour class action, the plaintiff sought contact information for thousands
of the defendant's California **78  employees. The trial court granted a motion to compel
provision of the information, subject to a requirement that the employees opt in to disclosure. The
Court of Appeal concluded the plaintiff was plainly entitled to the employee contact information,
and even limiting disclosure by imposing an opt-in requirement was an abuse of discretion. As the
court explained, “[c]entral to the discovery process is the identification of potential witnesses. ‘The
disclosure of the names and addresses of potential witnesses is a routine *544  and essential part
of pretrial discovery.’ [Citation.] Indeed, our discovery system is founded on the understanding
that parties use discovery to obtain names and contact information for possible witnesses as the
starting point for further investigations....” (Id. at pp. 1249–1250, 70 Cal.Rptr.3d 701; see, e.g.,
Crab Addison, Inc. v. Superior Court (2008) 169 Cal.App.4th 958, 967, 87 Cal.Rptr.3d 400 [trial
court properly ordered disclosure of contact information for defendant's California employees;
only in “ ‘unusual circumstances’ ” will such discovery be restricted]; Lee v. Dynamex, Inc. (2008)
166 Cal.App.4th 1325, 1331, 83 Cal.Rptr.3d 241 [in putative class action alleging wage and hour
violations following misclassification of workers as independent contractors, it was an abuse of
discretion not to compel disclosure of fellow workers’ contact information on the ground no class
had been certified yet]; Belaire-West Landscape, Inc. v. Superior Court, supra, 149 Cal.App.4th
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at pp. 560–562, 57 Cal.Rptr.3d 197 [contact information for fellow employees in putative wage
and hour class actions is routinely discoverable].)


These cases correctly took to heart the lessons of our decision in ***483  Pioneer Electronics
(USA), Inc. v. Superior Court (2007) 40 Cal.4th 360, 53 Cal.Rptr.3d 513, 150 P.3d 198, a putative
consumer class action, where we reversed limits the Court of Appeal had imposed on the plaintiff's
access to contact information for others he sought to represent. In the course of addressing
privacy objections and reconciling the competing interests at stake, we explained that “[c]ontact
information regarding the identity of potential class members is generally discoverable, so that the
lead plaintiff may learn the names of other persons who might assist in prosecuting the case.” (Id.
at p. 373, 53 Cal.Rptr.3d 513, 150 P.3d 198.) Such potential class members will often qualify as
“percipient witnesses,” whose contact information the discovery statutes explicitly make a “proper
subject[ ] of ... discovery.” (Id. at p. 374, 53 Cal.Rptr.3d 513, 150 P.3d 198, italics omitted, citing
Code Civ. Proc., § 2017.010.) Limiting discovery would grant the defendant a monopoly on access
to its customers or employees and their experiences and artificially tilt the scales in the ensuing
litigation. (Pioneer Electronics, at p. 374, 53 Cal.Rptr.3d 513, 150 P.3d 198.)


We recognize that in a particular case there may be special reason to limit or postpone a
representative plaintiff's access to contact information for those he or she seeks to represent, but
the default position is that such information is within the proper scope of discovery, an essential
first step to prosecution of any representative action.


B. PAGA


Marshalls makes two arguments based on the nature of a PAGA action for why the foregoing
principles should not apply here. First, it contends the text of PAGA reflects a legislative judgment
that broad discovery in PAGA actions *545  should be limited until after a plaintiff has supplied
proof of alleged violations. Second, it contends the rationale of Pioneer Electronics and the Court
of Appeal decisions that have followed it is uniquely dependent on the class action context in
which those decisions were rendered, and different conclusions should be reached in the context
of a PAGA action.


The Legislature enacted PAGA to remedy systemic underenforcement of many worker protections.
This underenforcement was a product of two related problems. First, many Labor Code provisions
contained only criminal sanctions, and district attorneys often had higher priorities. Second, even
when civil sanctions were attached, the government agencies with existing authority to ensure
compliance often lacked adequate staffing and resources to police labor practices throughout an
economy the size of California's. ( **79  Iskanian v. CLS Transportation Los Angeles, LLC (2014)
59 Cal.4th 348, 379, 173 Cal.Rptr.3d 289, 327 P.3d 129; see Sen. Rules Com., Off. of Sen. Floor
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Analyses, analysis of Sen. Bill No. 796 (2003–2004 Reg. Sess.) as amended Sept. 2, 2003, pp. 4–5.)
The Legislature addressed these difficulties by adopting a schedule of civil penalties “ ‘significant
enough to deter violations’ ” for those provisions that lacked existing noncriminal sanctions, and by
deputizing employees harmed by labor violations to sue on behalf of the state and collect penalties,
to be shared with the state and other affected employees. (Iskanian, at p. 379, 173 Cal.Rptr.3d 289,
327 P.3d 129; see Lab. Code, § 2699.)


As a condition of suit, an aggrieved employee acting on behalf of the state and other current or
former employees must provide notice to the employer and the responsible state agency “of the
specific provisions of [the Labor Code] alleged to have been violated, including the facts and
theories to support the alleged violation.” (Lab. Code, § 2699.3, subd. (a)(1)(A); see ***484  id.,
subd. (c)(1)(A) [same].) If the agency elects not to investigate, or investigates without issuing a
citation, the employee may then bring a PAGA action. (Id., subd. (a)(2).)


[16] Marshalls interprets the notice provision as imposing a requirement that an aggrieved
employee seeking to pursue civil penalties on behalf of other current or former employees must
have some modicum of substantial proof before proceeding with discovery, a departure from
the more general principle of Code of Civil Procedure section 2017.010 that discovery is the
means by which proof of allegations is developed. The text does not support this view. Nothing
in Labor Code section 2699.3, subdivision (a)(1)(A), indicates the “facts and theories” provided
in support of “alleged” violations must satisfy a particular threshold of weightiness, beyond the
requirements of nonfrivolousness generally applicable to any civil filing. (See Code Civ. Proc., §
128.7.) The evident purpose of the notice requirement is to afford the relevant state agency, the
Labor and Workforce Development Agency, the *546  opportunity to decide whether to allocate
scarce resources to an investigation, a decision better made with knowledge of the allegations an
aggrieved employee is making and any basis for those allegations. Notice to the employer serves
the purpose of allowing the employer to submit a response to the agency (see Lab. Code, § 2699.3,
subd. (a)(1)(B)), again thereby promoting an informed agency decision as to whether to allocate
resources toward an investigation. Neither purpose depends on requiring employees to submit only
allegations that can already be backed by some particular quantum of admissible proof.


PAGA's standing provision similarly contains no evidence of a legislative intent to impose
a heightened preliminary proof requirement. Suit may be brought by any “aggrieved
employee” (Lab. Code, § 2699, subd. (a)); in turn, an “ ‘aggrieved employee’ ” is defined as “any
person who was employed by the alleged violator and against whom one or more of the alleged
violations was committed” (id., subd. (c), italics added). If the Legislature intended to demand
more than mere allegations as a condition to the filing of suit or preliminary discovery, it could
have specified as much. That it did not implies no such heightened requirement was intended.
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[17] Moreover, to insert such a requirement into PAGA would undercut the clear legislative
purposes the act was designed to serve. PAGA was intended to advance the state's public policy
of affording employees workplaces free of Labor Code violations, notwithstanding the inability
of state agencies to monitor every employer or industry. (Iskanian v. CLS Transportation Los
Angeles, LLC, supra, 59 Cal.4th at p. 379, 173 Cal.Rptr.3d 289, 327 P.3d 129; Arias v. Superior
Court (2009) 46 Cal.4th 969, 980–981, 95 Cal.Rptr.3d 588, 209 P.3d 923.) By expanding the
universe of those who might enforce the law, and the sanctions violators might be subject to, the
Legislature sought to remediate present violations and deter future ones. These purposes would
be ill-served by presuming, notwithstanding the failure explicitly to so indicate in the text, that
deputized aggrieved employees must satisfy a PAGA-specific heightened proof standard at the
threshold, before discovery.


Alternatively, Marshalls argues the nature of a PAGA action distinguishes this case from
representative actions brought pursuant **80  to formalized class action procedures. Marshalls
notes, correctly, that PAGA actions and certified class actions have a host of identifiable procedural
differences. PAGA does not make other potentially aggrieved employees parties or ***485  clients
of plaintiff's counsel, does not impose on a plaintiff or counsel any express fiduciary obligations,
and does not subject a plaintiff or counsel to scrutiny with respect *547  to the ability to represent
a large class. 4  The discovery rights recognized in wage and hour class actions, Marshalls argues,
should only be coextensive with these protections.


4 These duties are necessary in the class action context to protect absent employees’ due
process rights. (See City of San Jose v. Superior Court (1974) 12 Cal.3d 447, 463, 115
Cal.Rptr. 797, 525 P.2d 701.) However, no similar due process concerns arise under PAGA
because absent employees do not own a personal claim for PAGA civil penalties (see
Amalgamated Transit Union, Local 1756, AFL-CIO v. Superior Court (2009) 46 Cal.4th 993,
1003, 95 Cal.Rptr.3d 605, 209 P.3d 937), and whatever personal claims the absent employees
might have for relief are not at stake (Iskanian v. CLS Transportation Los Angeles, LLC,
supra, 59 Cal.4th at p. 381, 173 Cal.Rptr.3d 289, 327 P.3d 129 [“The civil penalties recovered
on behalf of the state under the PAGA are distinct from the statutory damages to which
employees may be entitled in their individual capacities”] ). (See also Sakkab v. Luxottica
Retail North America, Inc. (9th Cir. 2015) 803 F.3d 425, 436 [“Because a PAGA action is
a statutory action for penalties brought as a proxy for the state, rather than a procedure for
resolving the claims of other employees, there is no need to protect absent employees’ due
process rights in PAGA arbitrations”].)


However, nothing in Pioneer Electronics (USA), Inc. v. Superior Court, supra, 40 Cal.4th 360, 53
Cal.Rptr.3d 513, 150 P.3d 198 or its progeny depends on these features to justify the discovery
ordered. Access to contact information will often be warranted even before the adequacy of the
named plaintiff and counsel's representation has been vetted, a class certified, absent putative class
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members made parties, and heightened duties imposed. (See Crab Addison, Inc. v. Superior Court,
supra, 169 Cal.App.4th at pp. 962, 969–975, 87 Cal.Rptr.3d 400; Lee v. Dynamex, Inc., supra, 166
Cal.App.4th at pp. 1337–1338, 83 Cal.Rptr.3d 241; CashCall, Inc. v. Superior Court (2008) 159
Cal.App.4th 273, 292–296, 71 Cal.Rptr.3d 441; Belaire-West Landscape, Inc. v. Superior Court,
supra, 149 Cal.App.4th at pp. 556, 562, 57 Cal.Rptr.3d 197.) Even were we to assume, without
deciding, that counsel owes a fiduciary duty to absent class members from the moment a complaint
is filed, before certification (see Kullar v. Foot Locker Retail, Inc. (2011) 191 Cal.App.4th 1201,
1206, 121 Cal.Rptr.3d 353; In re GMC Pick-Up Truck Fuel Tank Products Liability Litigation (3d
Cir. 1995) 55 F.3d 768, 801), the existence of any such duty would supply neither the rationale nor
a necessary condition for discovery of the contact information of those with potentially aligned
interests.


While the differences between a class action and a PAGA action bear minimal relation to the
reasons fellow employee contact information is discoverable, the similarities between these forms
of action directly pertain. In a class action, fellow class members are potential percipient witnesses
to alleged illegalities, and it is on that basis their contact information becomes relevant. (Pioneer
Electronics (USA), Inc. v. Superior Court, supra, 40 Cal.4th at p. 374, 53 Cal.Rptr.3d 513, 150
P.3d 198; Crab Addison, Inc. v. Superior Court, supra, 169 Cal.App.4th at p. 969, 87 Cal.Rptr.3d
400; Puerto v. Superior Court, supra, 158 Cal.App.4th at p. 1254, 70 Cal.Rptr.3d 701.) Likewise
in a PAGA action, the burden is on the plaintiff to establish any violations of the Labor Code,
and a complaint that alleges such violations makes any employee allegedly aggrieved a percipient
witness and his or her *548  contact information relevant and discoverable. (See Lab. Code, §
2699, subds. (c), (g)(1); Code Civ. Proc., § 2017.010; ***486  Sakkab v. Luxottica Retail North
America, Inc., supra, 803 F.3d at p. 438 [“The amount of penalties an employee may recover is
measured by the number of violations an employer has committed, and the violations may involve
multiple employees.”].)


Next, absent fellow employees will be bound by the outcome of any PAGA action (Arias v.
Superior Court, supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923), just as absent class
members are bound (see **81  Fireside Bank v. Superior Court (2007) 40 Cal.4th 1069, 1074,
56 Cal.Rptr.3d 861, 155 P.3d 268; Richmond v. Dart Industries, Inc. (1981) 29 Cal.3d 462, 474,
174 Cal.Rptr. 515, 629 P.2d 23). To allow broad discovery of contact information in one type of
representative action but not the other, and impose unique hurdles in PAGA actions that inhibit
communication with affected employees, would enhance the risk those employees will be bound
by a judgment they had no awareness of and no opportunity to contribute to or oppose.


Last, overlapping policy considerations support extending PAGA discovery as broadly as class
action discovery has been extended. California public policy favors the effective vindication of
consumer protections. (Pioneer Electronics (USA), Inc. v. Superior Court, supra, 40 Cal.4th at p.
374, 53 Cal.Rptr.3d 513, 150 P.3d 198.) State regulation of employee wages, hours and working
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conditions is remedial legislation for the benefit of the state's workforce. (Brinker Restaurant
Corp. v. Superior Court (2012) 53 Cal.4th 1004, 1026–1027, 139 Cal.Rptr.3d 315, 273 P.3d 513.)
Discovery of fellow consumer or employee contact information can be an essential precursor
to meaningful classwide enforcement of consumer and worker protection statutes. (Pioneer
Electronics, at p. 374, 53 Cal.Rptr.3d 513, 150 P.3d 198; Crab Addison, Inc. v. Superior Court,
supra, 169 Cal.App.4th at p. 968, 87 Cal.Rptr.3d 400; Puerto v. Superior Court, supra, 158
Cal.App.4th at p. 1256, 70 Cal.Rptr.3d 701.) Similar state policies animate PAGA. Representative
PAGA actions “directly enforce the state's interest in penalizing and deterring employers who
violate California's labor laws.” (Iskanian v. CLS Transportation Los Angeles, LLC, supra, 59
Cal.4th at p. 387, 173 Cal.Rptr.3d 289, 327 P.3d 129; see Arias v. Superior Court, supra, 46 Cal.4th
at pp. 980–981, 95 Cal.Rptr.3d 588, 209 P.3d 923.) Hurdles that impede the effective prosecution of
representative PAGA actions undermine the Legislature's objectives. (See Iskanian, at p. 384, 173
Cal.Rptr.3d 289, 327 P.3d 129.) It follows that in PAGA cases, as in the class action context, state
policy favors access to contact information for fellow employees alleged to have been subjected
to Labor Code violations.


Both practical considerations and the statutory framework mitigate any concerns Marshalls may
have about the release of employee contact information to a plaintiff and counsel lacking a
fiduciary relationship with those employees and thus under no formal obligation to act in their
best interests. Practically, the interests of plaintiff, counsel, and other potentially *549  aggrieved
employees are largely aligned. All stand to gain from proving as convincingly as possible as many
Labor Code violations as the evidence will sustain, thereby maximizing the recovery for aggrieved
employees as well as any potential attorney fee award. (See Lab. Code, § 2699, subds. (g)(1), (i).)
Legally, a trial court may issue a protective order conditioning discovery “on terms and conditions
that are just” such as requiring confidentiality and prohibiting use outside a given case. (Code Civ.
Proc., § 2030.090, subd. (c); see id., subd. (b).) Finally, PAGA settlements are subject to trial court
review and approval, ensuring that any negotiated resolution is ***487  fair to those affected.
(Lab. Code, § 2699, subd. (l)(2).)


In sum, Williams's interrogatory sought information within, not exceeding, the legitimate scope of
discovery. The trial court had no discretion to disregard the allegations of the complaint making
this case a statewide representative action from its inception. The Court of Appeal likewise misread
the complaint when it described Williams's claim as “parochial” and thus affording no basis for
statewide contact information. Nothing in the nature of PAGA renders the interrogatory overbroad
or justifies the trial court's order.


IV. Undue Burden
[18] In the alternative, Marshalls argues the interrogatory is unduly burdensome because it seeks
contact information for thousands of employees without a prior showing that Williams himself has
been subject to Labor Code violations, or that others have been. The trial court agreed, denying
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discovery until Williams had sat for a deposition and expressly authorizing Marshalls to resist any
future motion for discovery with evidence the complaint's allegations were meritless.


**82  [19]  [20]  [21] A trial court “shall limit the scope of discovery if it determines that
the burden, expense, or intrusiveness of that discovery clearly outweighs the likelihood that
the information sought will lead to the discovery of admissible evidence.” (Code Civ. Proc., §
2017.020, subd. (a).) 5  However, as with other objections in response to interrogatories, the party
opposing discovery has an obligation to supply the basis for this determination. An “objection
based upon burden must be sustained by evidence showing the quantum of work required.” (West
Pico Furniture Co. v. Superior Court, supra, 56 Cal.2d at p. 417, 15 Cal.Rptr. 119, 364 P.2d 295.)
As the objecting party, Marshalls had the burden of supplying supporting evidence, but in response
to Williams's motion to compel it *550  offered none. Given this, the trial court had nothing in the
record upon which to base a comparative judgment that any responsive burden would be undue or
excessive, relative to the likelihood of admissible evidence being discovered. 6


5 Such limits need not be all or nothing. Where the objection is one of undue burden, trial
courts should consider alternatives such as partial disclosure or a shifting of costs before
settling on a complete denial of discovery. (Greyhound Corp. v. Superior Court, supra, 56
Cal.2d at p. 380, 15 Cal.Rptr. 90, 364 P.2d 266.)


6 Marshalls's discovery responses did identify the number of employees for whom information
was sought but, while relevant, this information alone could not establish the requisite undue
burden without further evidence of the time and cost required to respond. For example,
depending on the nature of any computer database Marshalls might maintain, providing
information for 10,000 employees might prove little different than for 1,000, or 100.


In lieu of evidence, Marshalls contended as a legal matter that Williams should be required to
submit proof of his case before being allowed statewide discovery. Accepting this argument, the
trial court effectively held the pleading of a statewide PAGA claim is insufficient to support
discovery of statewide fellow employee contact information without a further showing of cause. As
we shall discuss, however, the Code of Civil Procedure does not authorize a trial court to interpose
a proof of the merits requirement before ordering responses to interrogatories in the absence of
any evidence of the burden responding would entail, and trial courts lack discretion to augment the
limitations on discovery established by the Legislature. ( ***488  Sinaiko Healthcare Consulting,
Inc. v. Pacific Healthcare Consultants (2007) 148 Cal.App.4th 390, 402, 55 Cal.Rptr.3d 751.)


[22] As a general matter, the statutory scheme imposes no obligation on a party propounding
interrogatories to establish good cause or prove up the merits of any underlying claims. (See Code
Civ. Proc., §§ 2017.010, 2030.010–2030.310.) In affirming the trial court's order, the Court of
Appeal justified the trial court's good cause requirement by reference to authorities governing
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demands for inspection, copying, testing, or sampling, which do require a good cause showing
before production may be compelled. (See Code Civ. Proc., §§ 2025.450, subd. (b)(1); 2031.310,
subd. (b)(1); Calcor Space Facility, Inc. v. Superior Court (1997) 53 Cal.App.4th 216, 223, 61
Cal.Rptr.2d 567.) But those authorities have no application to interrogatories. (See Code Civ. Proc.,
§ 2030.300.)


Before this court, Marshalls concedes the statutory scheme does not support the Court of Appeal's
transplanting of a good cause requirement applicable only to other methods of discovery to the
interrogatories in this case. Marshalls reasons instead that the trial court's imposition of a merits
requirement can be justified under Code of Civil Procedure section 2019.020. That provision sets
out the general rule that the various tools of discovery may be used by each party in any order,
and one party's discovery “shall not operate to delay the discovery of any other party.” (Id., subd.
(a).) However, if a party shows “good cause,” the trial court “may establish the sequence and
*551  timing of discovery for the convenience of parties and witnesses and in the interests of
justice.” (Id., subd. (b).) But Marshalls did not file a section 2019.020 motion, and we thus have
no occasion to decide what showing might suffice to warrant a court order sequencing discovery.


**83  Marshalls also contends the trial court had discretion, based on the “extremely meager
showing that plaintiffs’ counsel has made in this case,” to condition interrogatory responses
on prior submission to a deposition and substantive proof of the complaint's allegations. But
California law has long made clear that to require a party to supply proof of any claims or defenses
as a condition of discovery in support of those claims or defenses is to place the cart before the
horse. The Legislature was aware that establishing a broad right to discovery might permit parties
lacking any valid cause of action to engage in “fishing expedition[s],” to a defendant's inevitable
annoyance. (Greyhound Corp. v. Superior Court, supra, 56 Cal.2d at p. 385, 15 Cal.Rptr. 90, 364
P.2d 266.) It granted such a right anyway, comfortable in the conclusion that “[m]utual knowledge
of all the relevant facts gathered by both parties is essential to proper litigation.” (Id. at p. 386,
15 Cal.Rptr. 90, 364 P.2d 266.)


[23] That the eventual proper scope of a putative representative action is as yet uncertain is no
obstacle to discovery; a party may proceed with interrogatories and other discovery methods
precisely in order to ascertain that scope. (Union Mut. Life Ins. Co. v. Superior Court (1978) 80
Cal.App.3d 1, 9–12, 145 Cal.Rptr. 316.) In Union Mut. Life Ins. Co., the plaintiff in an insurance
dispute issued interrogatories seeking information about other insureds nationwide. The defendant
objected on the ground no national class action had been alleged and the answers at best would
inform the plaintiff as to whether to amend to allege such a class action. The Court of Appeal
explained, “[t]his is the precise reason why the discovery should be permitted.” (Id. at p. 12, 145
Cal.Rptr. 316.) “California law permits the use of discovery to get information necessary to plead
a cause of action” ( ***489  id. at p. 11, 145 Cal.Rptr. 316); it also permits the use of discovery
to determine whether an individual dispute is only a drop in the pond and a broader representative
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action is warranted. “Doubts as to whether particular matters will aid in a party's preparation for
trial should generally be resolved in favor of permitting discovery; this is especially true when the
precise issues of the litigation or the governing legal standards are not clearly established.” (Ibid.;
see Colonial Life & Accident Ins. Co. v. Superior Court (1982) 31 Cal.3d 785, 791, fn. 8, 183
Cal.Rptr. 810, 647 P.2d 86.) In pursuing such discovery, the strength or weakness of the plaintiff's
individual claim is immaterial: “[I]t is well established that relevancy of the subject matter does
not depend upon a legally sufficient pleading, nor is it restricted to the issues formally raised in
the pleadings.” (Union Mut. Life Ins. Co., at p. 10, 145 Cal.Rptr. 316.)


*552  [24] It follows that a party allegedly subject to an illegal employment policy need not
already have direct, personal knowledge of how prevalent that policy is to seek contact information
for other employees that may allow the plaintiff to determine the proper extent of any representative
action. Instead, the contact information is reasonably understood as a legitimate “starting point for
further investigations” through which a plaintiff may “ ‘educate [himself or herself] concerning
[the parties’] claims and defenses.’ ” (Puerto v. Superior Court, supra, 158 Cal.App.4th at pp.
1250, 1249, 70 Cal.Rptr.3d 701.)


In sum: Marshalls made no showing of the burden disclosure would impose, and the statutory
scheme imposes no good cause requirement for seeking information by interrogatory. Accordingly,
on the record here, claims of undue burden do not support the trial court's refusal to permit Williams
discovery of statewide employee contact information until he supplies Marshalls with discovery
and establishes both some merit to his personal claim and reason to be certain others had similar
claims.


V. Privacy
[25] Finally, Marshalls contends the trial court could restrict discovery in order to protect the
privacy interests of other employees.


[26]  [27] The state Constitution expressly grants Californians a right of privacy. (Cal. Const.,
art. I, § 1.) Protection of informational privacy is the provision's central concern. ( **84  Hill v.
National Collegiate Athletic Assn. (1994) 7 Cal.4th 1, 35, 26 Cal.Rptr.2d 834, 865 P.2d 633.) In
Hill, we established a framework for evaluating potential invasions of privacy. The party asserting
a privacy right must establish a legally protected privacy interest, an objectively reasonable
expectation of privacy in the given circumstances, and a threatened intrusion that is serious.
(Id. at pp. 35–37, 26 Cal.Rptr.2d 834, 865 P.2d 633.) The party seeking information may raise
in response whatever legitimate and important countervailing interests disclosure serves, while
the party seeking protection may identify feasible alternatives that serve the same interests or
protective measures that would diminish the loss of privacy. A court must then balance these
competing considerations. (Id. at pp. 37–40, 26 Cal.Rptr.2d 834, 865 P.2d 633.)
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The Hill test, conceived in the context of a pleaded cause of action for invasion of privacy, has been
applied more broadly, including to circumstances where litigation requires a court to reconcile
asserted privacy interests with competing claims for access to third party contact information.
(See County of Los Angeles v. Los Angeles County Employee Relations Com. (2013) 56 Cal.4th
905, 926–932, 157 Cal.Rptr.3d 481, 301 P.3d 1102; ***490  Pioneer Electronics (USA), Inc. v.
Superior Court, supra, 40 Cal.4th at pp. 370–374, 53 Cal.Rptr.3d 513, 150 P.3d 198.) In Pioneer
Electronics, we used the Hill framework to resolve the same *553  question the trial court faced
here—the extent to which a litigant should have access to nonparty contact information. In the
context of a consumer class action, we concluded fellow consumers who had already complained
about a product defect had little or no expectation their contact information would be withheld
from a plaintiff seeking relief from the manufacturer on behalf of consumers (Pioneer Electronics,
at p. 372, 53 Cal.Rptr.3d 513, 150 P.3d 198), that disclosure would involve “no serious invasion of
privacy” (id. at pp. 372–373, 53 Cal.Rptr.3d 513, 150 P.3d 198), and in any event that conditioning
disclosure on an opt-in notice might significantly limit the ability of named plaintiffs “to redress
a variety of social ills” through collective action (id. at p. 374, 53 Cal.Rptr.3d 513, 150 P.3d 198).


In turn, Pioneer Electronics was extended to wage and hour class actions by Belaire-West
Landscape, Inc. v. Superior Court, supra, 149 Cal.App.4th 554, 57 Cal.Rptr.3d 197. Before class
certification, the named plaintiff sought statewide employee contact information for the preceding
five years. While fellow employees generally had a reasonable expectation of privacy in their
contact information, the court doubted they would have “wish[ed] it to be withheld from a class
action plaintiff who seeks relief for violations of employment laws.” (Id. at p. 561, 57 Cal.Rptr.3d
197.) Nor was any prospective invasion of privacy serious: “the information, while personal, was
not particularly sensitive, as it was contact information, not medical or financial details.” (Id. at pp.
561–562, 57 Cal.Rptr.3d 197.) Moreover, the balance of competing interests favored disclosure
even more clearly than in Pioneer Electronics; “at stake [was] the fundamental public policy
underlying California's employment laws.” (Belaire-West, at p. 562, 57 Cal.Rptr.3d 197.) The
Belaire-West trial court was correct to order disclosure, subject to employees being given notice
of the action, assurance they were under no obligation to talk to the plaintiffs’ counsel, and an
opportunity to opt out of disclosure by returning an enclosed postcard.


Courts subsequent to Belaire-West have uniformly applied the same analysis to reach the same
conclusion: In wage and hour collective actions, fellow employees would not be expected to want
to conceal their contact information from plaintiffs asserting employment law violations, the state
policies in favor of effective enforcement of these laws weigh on the side of disclosure, and any
residual privacy concerns can be protected by issuing so-called Belaire-West notices affording
notice and an opportunity to opt out from disclosure. (See Crab Addison, Inc. v. Superior Court,
supra, 169 Cal.App.4th 958, 87 Cal.Rptr.3d 400; Lee v. Dynamex, Inc., supra, 166 Cal.App.4th
1325, 83 Cal.Rptr.3d 241; Puerto v. Superior Court, supra, 158 Cal.App.4th 1242, 70 Cal.Rptr.3d
701.)
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Here, the trial court did not rest its decision to limit discovery on concerns that broader
disclosures would inappropriately invade any privacy interests. No discussion of **85  Hill,
Pioneer Electronics, or the governing balancing test appears in the hearing transcript or the
court's order. What discovery the trial *554  court did allow, it conditioned on prior issuance of a
Belaire-West notice to fellow Marshalls employees. From this, it appears the trial court concluded
Marshalls's privacy objections warranted affording Williams's fellow employees notice and the
opportunity to opt out from disclosure, but did not support otherwise foreclosing discovery.


***491  [28]  [29]  [30] This does not mean the court's order could not be affirmed on privacy
grounds if indeed such concerns supported denial of discovery. The rule that a judgment may be
affirmed on any basis fairly supported by the record applies equally to orders denying further
responses to interrogatories. (West Pico Furniture Co. v. Superior Court, supra, 56 Cal.2d at
pp. 413–414, 15 Cal.Rptr. 119, 364 P.2d 295.) Because it interposed a timely privacy objection,
Marshalls can rely on that ground as a basis for urging affirmance. On the merits, however, the
privacy argument fails. Considering the Hill factors, we conclude they cannot support a complete
bar against disclosure of the information Williams seeks. 7


7 The first Hill factor, whether “a legally recognized privacy interest” exists, is always an issue
of law. The second and third factors, the existence of “a reasonable expectation of privacy
in the circumstances” and the seriousness of any invasion of privacy, may be resolved by a
court as a matter of law when there are no disputed material facts. (Hill v. National Collegiate
Athletic Assn., supra, 7 Cal.4th at p. 40, 26 Cal.Rptr.2d 834, 865 P.2d 633.) Because there
are no disputed material facts, we may conduct a Hill analysis for the first time on appeal.


[31]  [32] To be sure, absent employees have a bona fide interest in the confidentiality of their
contact information. While less sensitive than one's medical history or financial data, “home
contact information is generally considered private.” (County of Los Angeles v. Los Angeles County
Employee Relations Com., supra, 56 Cal.4th at p. 927, 157 Cal.Rptr.3d 481, 301 P.3d 1102; see
Pioneer Electronics (USA), Inc. v. Superior Court, supra, 40 Cal.4th at p. 372, 53 Cal.Rptr.3d
513, 150 P.3d 198; Belaire-West Landscape, Inc. v. Superior Court, supra, 149 Cal.App.4th at pp.
561–562, 57 Cal.Rptr.3d 197.) However, the second Hill requirement, a reasonable expectation
of privacy in the particular circumstances, is not met. Like other courts, we doubt Williams's
fellow employees would expect that information to be withheld from a plaintiff seeking to prove
labor law violations committed against them and to recover civil penalties on their behalf. (See
Crab Addison, Inc. v. Superior Court, supra, 169 Cal.App.4th at p. 967, 87 Cal.Rptr.3d 400;
Lee v. Dynamex, Inc., supra, 166 Cal.App.4th at pp. 1337–1338, 83 Cal.Rptr.3d 241; Puerto v.
Superior Court, supra, 158 Cal.App.4th at p. 1253, 70 Cal.Rptr.3d 701; Belaire-West, at p. 561,
57 Cal.Rptr.3d 197; Lab. Code, § 2699, subd. (i).) Rather, fellow employees “might reasonably
expect, and even hope, that their names and addresses would be given to” a plaintiff seeking
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to vindicate their rights. (Pioneer Electronics, at p. 372, 53 Cal.Rptr.3d 513, 150 P.3d 198.)
At a minimum, fellow employees would have no reason to expect their information would be
categorically withheld, without even an opportunity to opt in to or opt out of disclosure. *555  (See
ibid. [considering as part of the particular circumstances relevant to an individual's expectation the
opportunities to consent or withhold consent before disclosure].)


The third requirement, a serious invasion of privacy, is also absent. Williams was willing to accept
as a condition of disclosure, and share the costs of, a Belaire-West notice to employees affording
them an opportunity to opt out of having their information shared. The trial court recognized the
Costa Mesa store employees’ privacy interests and any potential desire to avoid disclosure or
contact could be protected by conditioning disclosure on issuance of such a notice. Employees at
other stores have no different privacy interests and expectations than those for whom disclosure
was ordered; there is no reason to think their interests could not ***492  have been accommodated
in a like manner. (See Puerto v. Superior Court, supra, 158 Cal.App.4th at p. 1255, 70 Cal.Rptr.3d
701 [an increase in the number of fellow employees for whom information is sought in no way
“alters the underlying analysis of the seriousness of the **86  intrusion on the witnesses’ privacy
rights”].) As in Pioneer Electronics, there is no justification for concluding disclosure of contact
information, after affording affected individuals the opportunity to opt out, would entail a serious
invasion of privacy. (See Pioneer Electronics (USA), Inc. v. Superior Court, supra, 40 Cal.4th at
p. 373, 53 Cal.Rptr.3d 513, 150 P.3d 198.)


Because two of the three threshold Hill requirements are absent here, we need not move on to a
balancing of interests. (County of Los Angeles v. Los Angeles County Employee Relations Com.,
supra, 56 Cal.4th at p. 926, 157 Cal.Rptr.3d 481, 301 P.3d 1102; Pioneer Electronics (USA), Inc.
v. Superior Court, supra, 40 Cal.4th at p. 373, 53 Cal.Rptr.3d 513, 150 P.3d 198; Hill v. National
Collegiate Athletic Assn., supra, 7 Cal.4th at pp. 39–40, 26 Cal.Rptr.2d 834, 865 P.2d 633.) We
observe in passing, however, that complete bans on disclosure to vindicate privacy interests, or
disclosure subject to an opt-in requirement, may significantly hamper the ability of aggrieved
employees, deputized by the state, to assist in broad and effective enforcement of the labor laws.
(See Pioneer Electronics (USA), Inc. v. Superior Court, supra, 40 Cal.4th at p. 374, 53 Cal.Rptr.3d
513, 150 P.3d 198; Puerto v. Superior Court, supra, 158 Cal.App.4th at p. 1259, 70 Cal.Rptr.3d
701.) Future courts confronted with privacy objections to similar requested disclosures should
be mindful of this potential impact when weighing whether to embrace a complete ban like the
one imposed here or instead to seek alternative solutions that might accommodate the competing
interests at stake.


[33] The Court of Appeal used as its starting point for a privacy analysis not this court's Hill
framework, as directly applied to the problem of disclosing contact information in discovery by
Pioneer Electronics, but a trio of Court of Appeal cases. (See *556  Planned Parenthood Golden
Gate v. Superior Court (2000) 83 Cal.App.4th 347, 99 Cal.Rptr.2d 627; Johnson v. Superior Court
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(2000) 80 Cal.App.4th 1050, 95 Cal.Rptr.2d 864; Lantz v. Superior Court (1994) 28 Cal.App.4th
1839, 34 Cal.Rptr.2d 358.) These cases correctly recognize that when a discovery request seeks
information implicating the constitutional right of privacy, to order discovery simply upon a
showing that the Code of Civil Procedure section 2017.010 test for relevance has been met is
an abuse of discretion. (Planned Parenthood Golden Gate, at p. 358, 99 Cal.Rptr.2d 627; Lantz,
at pp. 1853–1857, 34 Cal.Rptr.2d 358.) But they also stand for the proposition that whenever
discovery of facially private information is sought, the party seeking discovery must demonstrate
a “ ‘compelling state interest’ ” (Planned Parenthood Golden Gate, at p. 357, 99 Cal.Rptr.2d 627,
quoting Johnson, at p. 1071, 95 Cal.Rptr.2d 864) or “compelling need” (Lantz, at p. 1853, 34
Cal.Rptr.2d 358). Although in this they are not alone (see post, 220 Cal.Rptr. at p. 494 fn. 8, 398
P.3d at pp. 87-88), they nevertheless are incorrect.


The “compelling interest” or “compelling need” test has its roots in White v. Davis (1975) 13
Cal.3d 757, 120 Cal.Rptr. 94, 533 P.2d 222, which held that the state constitutional privacy right
“does not purport to prohibit all incursion into individual privacy but rather [requires] that any
such intervention must be justified by a compelling interest.” (Id. at p. 775, 120 Cal.Rptr. 94, 533
P.2d 222; see ibid. [citing the ballot ***493  argument in favor of the privacy initiative as allowing
abridgement of privacy rights only in cases of “ ‘compelling public need’ ”]; Long Beach City
Employees Assn. v. City of Long Beach (1986) 41 Cal.3d 937, 943, 227 Cal.Rptr. 90, 719 P.2d 660;
City of Santa Barbara v. Adamson (1980) 27 Cal.3d 123, 130–131, 164 Cal.Rptr. 539, 610 P.2d 436;
Britt v. Superior Court (1978) 20 Cal.3d 844, 855–856, 143 Cal.Rptr. 695, 574 P.2d 766; Loder v.
Municipal Court (1976) 17 Cal.3d 859, 864, 132 Cal.Rptr. 464, 553 P.2d 624.) In Hill v. National
Collegiate Athletic Assn., supra, 7 Cal.4th at pages 20–35, 26 Cal.Rptr.2d 834, 865 P.2d 633, we
considered this test at length and clarified its purview. We explained that not “every assertion of a
privacy interest under article I, section 1 must be overcome by a ‘compelling interest.’ Neither the
language nor history of the Privacy Initiative unambiguously supports such a standard. In view of
the far-reaching and multifaceted character of the right to privacy, such a standard imports **87
an impermissible inflexibility into the process of constitutional adjudication.” (Id. at pp. 34–35, 26
Cal.Rptr.2d 834, 865 P.2d 633.) A “ ‘compelling interest’ ” is still required to justify “an obvious
invasion of an interest fundamental to personal autonomy.” (Id. at p. 34, 26 Cal.Rptr.2d 834, 865
P.2d 633.) But whenever lesser interests are at stake, the more nuanced framework discussed
above applies, with the strength of the countervailing interest sufficient to warrant disclosure of
private information varying according to the strength of the privacy interest itself, the seriousness
of the invasion, and the availability of alternatives and protective measures. (Id. at pp. 35–40, 26
Cal.Rptr.2d 834, 865 P.2d 633; see Hernandez v. Hillsides, Inc. (2009) 47 Cal.4th 272, 287–288,
97 Cal.Rptr.3d 274, 211 P.3d 1063.)


*557  We did not formally disapprove any of the many cases that had derived from White v.
Davis, supra, 13 Cal.3d 757, 120 Cal.Rptr. 94, 533 P.2d 222 and its progeny the assumption that a
compelling interest or need is always required to justify discovery of private information. Perhaps
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as a consequence, the compelling interest test quickly expanded beyond the narrow boundaries
we had set for it in Hill v. National Collegiate Athletic Assn., supra, 7 Cal.4th 1, 26 Cal.Rptr.2d
834, 865 P.2d 633. Lantz v. Superior Court, supra, 28 Cal.App.4th 1839, 34 Cal.Rptr.2d 358,
decided a few months after Hill, continued to rely on pre-Hill cases for the governing standard
without critically examining whether the privacy interest at stake was of the sort that would require
a compelling interest to justify encroachment. In turn, other cases relied on Lantz, so principles
derived from White but strictly limited in Hill have continued to be treated as generally applicable
in cases to the present day.


[34] Marshalls argues Hill v. National Collegiate Athletic Assn., supra, 7 Cal.4th 1, 26 Cal.Rptr.2d
834, 865 P.2d 633 did not overrule the compelling interest/compelling need test, but only concluded
such an interest need not be shown in every case. This is correct so far as it goes. A threatened
invasion of privacy can, to be sure, be extremely grave, and to the extent it is, to conclude in
a given case that only a compelling countervailing interest and an absence of alternatives will
suffice to justify the intrusion may be right. (See, e.g., American Academy of Pediatrics v. Lungren
(1997) 16 Cal.4th 307, 340–342, 66 Cal.Rptr.2d 210, 940 P.2d 797.) But the flaw in the Court of
Appeal's legal analysis, and in the cases it relied upon, is the de facto starting assumption that such
an egregious invasion is involved in every request for discovery of private information. Courts
must instead place the burden on the party asserting a privacy interest to ***494  establish its
extent and the seriousness of the prospective invasion, and against that showing must weigh the
countervailing interests the opposing party identifies, as Hill requires. What suffices to justify an
invasion will, as Marshalls recognizes, vary according to the context. Only obvious invasions of
interests fundamental to personal autonomy must be supported by a compelling interest. (Hill, at p.
34, 26 Cal.Rptr.2d 834, 865 P.2d 633.) To the extent prior cases require a party seeking discovery
of private information to always establish a compelling interest or compelling need, without regard
to the other considerations articulated in Hill v. National Collegiate Athletic Assn., supra, 7 Cal.4th
1, 26 Cal.Rptr.2d 834, 865 P.2d 633, they are disapproved. 8


8 On this basis, we disapprove Digital Music News LLC v. Superior Court (2014) 226
Cal.App.4th 216, 171 Cal.Rptr.3d 799; Life Technologies Corp. v. Superior Court (2011)
197 Cal.App.4th 640, 130 Cal.Rptr.3d 80; Ombudsman Services of Northern California v.
Superior Court (2007) 154 Cal.App.4th 1233, 65 Cal.Rptr.3d 456; San Diego Trolley, Inc. v.
Superior Court (2001) 87 Cal.App.4th 1083, 105 Cal.Rptr.2d 476; Hooser v. Superior Court
(2000) 84 Cal.App.4th 997, 101 Cal.Rptr.2d 341; Save Open Space Santa Monica Mountains
v. Superior Court (2000) 84 Cal.App.4th 235, 100 Cal.Rptr.2d 725; Planned Parenthood
Golden Gate v. Superior Court, supra, 83 Cal.App.4th 347, 99 Cal.Rptr.2d 627; Johnson
v. Superior Court, supra, 80 Cal.App.4th 1050, 95 Cal.Rptr.2d 864; Hinshaw, Winkler,
Draa, Marsh & Still v. Superior Court (1996) 51 Cal.App.4th 233, 58 Cal.Rptr.2d 791;
Garstang v. Superior Court (1995) 39 Cal.App.4th 526, 46 Cal.Rptr.2d 84; Lantz v. Superior
Court, supra, 28 Cal.App.4th 1839, 34 Cal.Rptr.2d 358; Palay v. Superior Court (1993) 18
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Cal.App.4th 919, 22 Cal.Rptr.2d 839; Harding Lawson Associates v. Superior Court (1992)
10 Cal.App.4th 7, 12 Cal.Rptr.2d 538; Harris v. Superior Court (1992) 3 Cal.App.4th 661, 4
Cal.Rptr.2d 564; Mendez v. Superior Court (1988) 206 Cal.App.3d 557, 253 Cal.Rptr. 731;
Binder v. Superior Court (1987) 196 Cal.App.3d 893, 242 Cal.Rptr. 231; El Dorado Savings
& Loan Assn. v. Superior Court (1987) 190 Cal.App.3d 342, 235 Cal.Rptr. 303; Kahn v.
Superior Court (1987) 188 Cal.App.3d 752, 233 Cal.Rptr. 662; Wood v. Superior Court
(1985) 166 Cal.App.3d 1138, 212 Cal.Rptr. 811; Moskowitz v. Superior Court (1982) 137
Cal.App.3d 313, 187 Cal.Rptr. 4; Jones v. Superior Court (1981) 119 Cal.App.3d 534, 174
Cal.Rptr. 148; Board of Trustees v. Superior Court (1981) 119 Cal.App.3d 516, 174 Cal.Rptr.
160; and Board of Medical Quality Assurance v. Gherardini (1979) 93 Cal.App.3d 669,
156 Cal.Rptr. 55. In some of these cases, it may have been correct to require a compelling
interest or compelling need, and in many of these cases, the ultimate conclusion as to whether
information should or should not have been discoverable may have also been correct. We
disapprove these cases only to the extent they assume, without conducting the inquiry Hill
requires, that a compelling interest or compelling need automatically is required.


**88  *558  In addition to placing an unduly onerous burden on Williams by requiring proof of a
compelling need, the Court of Appeal erred in the considerations it found relevant to the weighing
analysis. On the side of the scales against disclosure, the court placed fellow employees’ potential
“fear of retaliation from an employer.” In other words, the prospect an employer might illegally
retaliate against an employee for participating in an action to assert legal rights (see Lab. Code, §
98.6 [prohibiting such retaliation] ) was treated as a reason to restrict discovery that might enhance
the effectiveness of any collective action. To the extent the prospect of retaliation is real, it cuts the
other way, in favor of facilitating collective actions so that individual employees need not run the
risk of individual suits. (Gentry v. Superior Court (2007) 42 Cal.4th 443, 459–461, 64 Cal.Rptr.3d
773, 165 P.3d 556, recognized as abrogated on other grounds in Iskanian v. CLS Transportation
Los Angeles, LLC, supra, 59 Cal.4th at p. 360, 173 Cal.Rptr.3d 289, 327 P.3d 129; Crab Addison,
Inc. v. Superior Court, supra, 169 Cal.App.4th at p. 971, 87 Cal.Rptr.3d 400.)


***495  [35] On the other side of the scales, the Court of Appeal minimized the justification for
discovery, concluding Williams must “first ... establish he was himself subjected to violations of
the Labor Code.” As discussed above, to show the merits of one's case has never been a threshold
requirement for discovery in individual or class action cases; it is not a threshold requirement here.
True, PAGA imposes a standing requirement; to bring an action, one must have suffered harm.
(Lab. Code, § 2699; Sen. Com. on Judiciary, analysis of Sen. Bill No. 796 (2003–2004 Reg. Sess.)
as amended Apr. 22, 2003, p. 6.) But the way to raise lack of standing is to plead it as an affirmative
defense, and thereafter to bring a motion for summary adjudication *559  or summary judgment,
not to resist discovery until a plaintiff proves he or she has standing. (Cf. Union Mut. Life Ins. Co.
v. Superior Court, supra, 80 Cal.App.3d at p. 12, 145 Cal.Rptr. 316 [a discovery motion is not the
right vehicle to litigate the appropriate scope of an action].)
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[36] Additionally, the Court of Appeal indicated discovery could or should be contingent on
Williams establishing a uniform companywide policy. A uniform policy may be a convenient or
desirable way to show commonality of interest in a case where class certification is sought, but it
is not a condition for discovery, or even success, in a PAGA action, where recovery on behalf of
the state and aggrieved employees may be had for each violation, whether pursuant to a uniform
policy or not. (See Lab. Code, § 2699, subd. (g)(1).) This is not to say uniform policies play no
role in PAGA cases; proof of a uniform policy is one way a plaintiff might seek to render trial
of the action manageable. But nothing in PAGA or our privacy precedents suggests courts can
or should condition disclosure of contact information, which might lead to proof of a uniform or
companywide policy, on prior proof of a uniform or companywide policy. 9


9 At oral argument, Marshalls relied heavily on Williams's alleged failure to present any
evidence of a uniform companywide policy. Though Williams was not required to establish
such a policy as a condition of discovery, our review of the record reveals that Williams in
fact did submit as part of his motion to compel excerpts from a Marshalls employee handbook
purporting to describe the company's uniform, allegedly unlawful statewide meal and rest
break policies.


[37]  [38]  [39] “The trial courts in exercising their discretion should keep in mind that the **89
Legislature has suggested that, where possible, the courts should impose partial limitations rather
than outright denial of discovery....” (Greyhound Corp. v. Superior Court, supra, 56 Cal.2d at
p. 383, 15 Cal.Rptr. 90, 364 P.2d 266.) The privacy interests of fellow employees elsewhere in
California could have been addressed by conditioning discovery on a Belaire-West notice, as was
done for discovery of contact information of employees at Williams's own store. 10  Accordingly,
Marshalls's privacy objection does not support the denial of statewide discovery. 11


10 Though it was not made part of the order here, trial courts may also supplement Belaire-West
notices with a protective order prohibiting disclosure of any received contact information
outside the confines of a specific lawsuit. (See Hill v. National Collegiate Athletic Assn.,
supra, 7 Cal.4th at p. 38, 26 Cal.Rptr.2d 834, 865 P.2d 633 [if the “intrusion is limited and
confidential information is carefully shielded from disclosure except to those who have a
legitimate need to know, privacy concerns are assuaged”].)


11 Marshalls also contends PAGA is unconstitutional on separation of powers grounds.
Marshalls did not raise the constitutionality of the statute on which Williams sues in the
Court of Appeal or in its answer to the petition for review. Accordingly, the issue is waived,
and we do not address it. (Cal. Rules of Court, rules 8.500(c)(1), 8.516(b)(1).)



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4d690000c9482 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961108977&pubNum=0000231&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&fi=co_pp_sp_231_383&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_383 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961108977&pubNum=0000231&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&fi=co_pp_sp_231_383&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_383 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011899154&pubNum=0004041&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011899154&pubNum=0004041&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994035951&pubNum=0004040&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&fi=co_pp_sp_4040_38&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_38 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994035951&pubNum=0004040&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&fi=co_pp_sp_4040_38&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_38 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1085232&cite=CASTAPPLLR8.500&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1085232&cite=CASTAPPLLR8.516&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Williams v. Superior Court, 3 Cal.5th 531 (2017)
398 P.3d 69, 220 Cal.Rptr.3d 472, 167 Lab.Cas. P 61,802...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 33


*560  ***496  CONCLUSION


We reverse the judgment of the Court of Appeal and remand for further proceedings not
inconsistent with this opinion.


We Concur:


Cantil-Sakauye, C.J.


Chin, J.


Corrigan, J.


Liu, J.


Cuéllar, J.


Kruger, J. concurred.
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